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“It Was Impossible to Get a Conversation Going, Everybody Was Talking Too Much”:! Synthesizing New
Developments in the Sixth Amendment’s Confrontation Clause

Major Michael R. Holley
Professor, Criminal Law Department
The Judge Advocate General’s Legal Center and School
Charlottesville, Virginia

The U.S. Constitution accords the accused the fundamental right of confrontation.? How this right is properly satisfied is
the subject of extensive debate, a fair measure of which has occurred during the past year. This article attempts to synthesize
this varied debate into one understandable conversation—a conversation that will hopefully assist the military justice
practitioner with the application of this keenly important constitutional demand.

Part I: The Demands of the Constitution

The language of the Confrontation Clause is straightforward. The Sixth Amendment states that “[i]n all criminal
prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”® The Supreme Court
gave this sparse phrase significant exposition in a series of carefully considered opinions culminating with Crawford v.
Washington.*  Crawford, however, does not address all that needs to be said regarding the Confrontation Clause.
Practitioners must take care because contradictory and overlapping statements regarding the demands of the Sixth
Amendment can operate to confuse rather than to clarify. This article provides a simplified analysis that may serve as the
basic framework for considering questions involving the Confrontation Clause and begins with the situation in which the
right of confrontation may be waived or forfeited.

Part 11: Producing the Witness or Demonstrating Waiver or Forfeiture
Forfeiture and Waiver

The right of confrontation is not absolute,® and the criminal accused may forfeit his right to confront a witness.®
Alternatively, the accused may waive his right.’

Waiver of the right to confront witnesses is fairly commonplace and is an established exception to the demands of
confrontation. Accused servicemembers routinely waive their right to confront a specific witness or witnesses during the
course of a guilty plea.® An accused may also waive the right to confront witnesses during the trial on the merits.” For
example, in United States v. Bridges, the accused was charged with assaulting his children.® The accused’s wife refused to
answer any questions after the government called her as a witness.** The accused declined the opportunity to cross-examine
his wife and declined an invitation by the military judge to recall her at a later point in the proceedings.’* The government

! Quote DB, Quotes of Yogi Berra, http://www.quotedb.com/quotes/1314 (last visited June 21, 2006) [hereinafter Quotes of Yogi Berra].
2 U.S. ConsT. amend. VI.

® 1d.

4 541 U.S. 36 (2004).

® See Wright v. ldaho, 497 U.S. 805, 813 (1990) (conceding that the Sixth Amendment does not prohibit all hearsay statements although confrontation has
not occurred at trial).

¢ Crawford, 541 U.S. at 62.
" Brookhart v. Janis, 384 U.S. 1 (1966).
® See Boykin v. Alabama, 395 U.S. 238 (1969); see also United States v. Hansen, 59 M.J. 410 (2004).

® See Brookhart v. Janis, 384 U.S. 1, 4 (1966) (holding that although the accused may waive his right to confront witnesses, he had not affirmatively done so
in this case).

0 55 M.J. 60 (2001).
1 1d. at 61.
2 d.
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later admitted certain hearsay statements of the wife.® The accused objected to the admission of the hearsay statements as a
denial of his right to confront the witness, but the Court of Appeals for the Armed Forces (CAAF) held that the accused
waived his right to confront the witness.**

Although waiver is common, a special variant of waiver deserves additional consideration—the invocation of the
doctrine of forfeiture. Forfeiture is an equitable doctrine,® which lends itself to wide interpretation and uneven application.™
A brief examination of forfeiture is warranted because the Supreme Court has clearly stated that forfeiture can extinguish the
right to confront a witness*” and because forfeiture is being used with increasing frequency. Two cases are particularly
instructive in sounding out this principle.

United States v. Mayhew™ is representative of the typical forfeiture case. The defendant killed his ex-girlfriend and
kidnapped their daughter, Kristina.'® After fleeing across several states, the police stopped Mayhew but not before he shot
himself and fatally wounded Kristina.?® Before Kristina died, she made several statements that the government admitted as
evidence against the defendant during his trial.?* Principally relying on the Sixth Circuit’s opinion in United States v.
Garcia-Meza,? the Mayhew court found that the defendant forfeited his right to confront his daughter.?® The Mayhew court
reasoned that the fact that the defendant was charged with the underlying murder was not a bar to the government proving by
a preponderance of evidence that the defendant’s wrongdoing was responsible for the witness’s absence.?* Furthermore, the
court found that the motivation for the murder of the daughter was not dispositive.”® The Mayhew court found it unnecessary
that the government prove the defendant intended to procure the unavailability of the witness.?® Rather, the court maintained
that the doctrine of forfeiture was an equitable doctrine such that the defendant should not benefit in any way from his
wrongdoing.?’

In stark contrast to Mayhew, the court in United States v. Jordan found no forfeiture under somewhat similar facts.?® At
the time of the offense, defendant Mark Jordan was an inmate of a federal prison.”® Jordan stabbed another inmate in the

B d.

1 1d. at 64. Judge Sullivan, joined by Judge Baker, concurred but found that waiver was not as clear as the majority opined. Judge Sullivan pointed to other
cases where waiver had been affirmative and clear.

%5 1d. at 62.

16

“Equity” in its broadest and most general signification, . . . denotes the spirit and heart of fairness, justness, and right dealing which
would regulate the intercourse of men with men. . . . In this sense its obligation is ethical rather than jural, and its discussion belongs
to the sphere of morals. It is grounded in the precepts of the conscience, not in any sanction of positive law. . . . In a restricted sense,
the word denotes equal and impartial justice . . . ; justice, that is, as ascertained by natural reason or ethical insight, but independent of
the formulated body of law.

Gilles v. Dep’t of Human Res. Dev., 521 P.2d 110, 116 n.10 (Cal. 1974). This case, and the doctrine of forfeiture, are very expertly and
thoughtfully discussed by Judge Comparet-Cassani in her article on the subject. See Joane Comparet-Cassani, Crawford and the Forfeiture by
Wrongdoing Exception, 42 SAN DIEGO L. REv. 1185 (2005).

" Crawford v. Washington, 541 U.S. 36, 62 (2004).
18 380 F. Supp. 2d 961 (D. Ohio 2005).

9 1d. at 963.

2 d.

2 d.

2 403 F.3d 364, 370-71 (6th Cir. 2005).

% Mayhew, 380 F. Supp. 2d at 968. The Sixth Circuit reasoned in Garcia-Meza that the requirements of the federal hearsay rules, as captured by FRE
804(b)(6), were not controlling as to the constitutional analysis. The doctrine, said the Sixth Circuit, was an equitable one and there was no requirement that
the government prove that the defendant specifically intended to procure the unavailability of the witness, regardless of what the evidentiary rule may
require. Garcia-Meza, 403 F.3d at 370.

% Mayhew, 380 F. Supp. 2d at 968.

% |d. at 966.

% d.

77 d.

% 2005 U.S. Dist. LEXIS 3289 (D. Colo. 2005).
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back with a sharpened piece of steel, apparently in connection with a drug debt.** The inmate died from the injury seven
hours later, but not before making several statements implicating the defendant* At the time of the defendant’s trial, the
government sought to introduce the inmate’s incriminating statements as either dying declarations or excited utterances.*
The court rejected both theories.® Additionally, the government argued that the defendant forfeited his right to confront the
witness.** The court rejected this argument, as well.*> With respect to forfeiture, the court pointed to the language of Federal
Rule of Evidence (FRE) 804(b)(6).*® This rule, the court said, requires that the wrongdoing be intended to procure the
witness’s absence.®” Further, the court found that the government simply had not proven that the defendant’s intent at the
time of the stabbing was to procure the witness’s absence.*® The Jordan court identified the following as an “archetypical”
illustration of the doctrine of forfeiture:

[A] defendant’s murder of a witness who was scheduled to testify against the defendant in an upcoming
case unrelated to the case in which the defendant is charged with the witness’ murder. The defendant sets
out to kill the witness to prevent her from testifying against him about something she witnessed in the past
related to a crime other than her own murder.*

In essence, the court found the doctrine of forfeiture inapplicable to a case where the by-product of the alleged murder is the
unavailability of the witness.*

The Mayhew and Jordan cases highlight the great differences in approaches to the equitable doctrine of forfeiture which
are the subject of some debate. A recent law review article, Expanding Forfeiture Without Sacrificing Confrontation After
Crawford,* captures this debate. The article states that prior to the Crawford case, forfeiture was primarily limited to
circumstances where a witness was intentionally killed to prevent the witness from testifying about a prior crime.** This
limitation was, as noted above, the essence of the analysis of Jordan.** After Crawford, courts are increasingly using
forfeiture to fit situations such as the one in Mayhew where the murder of the victim establishes forfeiture as a by-product.*
For the practitioner, caution is appropriate. The doctrine of forfeiture by wrongdoing is a long held, well-established, and
recently reaffirmed principle that can be an exception to the normal demands of the Confrontation Clause.”® There are,
however, few relative certainties that attend this doctrine, but arguably there are at least three. First, the majority of
jurisdictions require the government to prove the accused’s wrongdoing by a preponderance of the evidence.”® Second, any
conduct, not simply illegal conduct, which causes the witness to absent himself from trial, may be sufficient under the

% |d. at *1.

% |d. at *2.

.

2 d.

® 1d. at *16.

* 1d. at *11.

® |Id. at *15.

% FED. R. EVID. 804(b)(6).

3

L

Jordan, at *13.
% |d. at *15.
* 1d. at *14.
0 |d. at *15.

4

s

Joshua Deahl, Expanding Forfeiture Without Sacrificing Confrontation After Crawford, 104 MICH. L. REV. 599 (2005).
2 d.

4

@

Jordan, 2005 U.S. Dist. LEXIS 3289, at *14; Deahl, supra note 41, at 601.
4 Mayhew, 380 F. Supp. 2d at 968; Deahl, supra note 41, at 601.
4 Crawford v. Washington, 541 U.S. 36, 62 (2004).

“ See United States v. Dhinsa, 243 F.3d 635 (2d Cir. 2001) (requiring proof by a preponderance of the evidence); see also United States v. Rivera, 292 F.

Supp. 2d 827 (E.D. Va. 2003); United States v. Scott, 284 F.3d 758 (7th Cir. 2002); United States v. Price, 265 F.3d 1097 (10th Cir. 2001); United States. v.
Zlatogur, 271 F.3d 1025 (11th Cir. 2001); United States v. Cherry, 217 F.3d 811 (10th Cir. 2000); United States v. Emery, 186 F.3d 921 (8th Cir. 1999).
But see United States v. Thevis, 665 F.2d 616, 631 (5th Cir. 1982) (requiring a “clear and convincing” standard).
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forfeiture doctrine.”” Third, when the government can prove that the accused undertook the wrongdoing with the specific
intent of procuring the absence of the witness, the doctrine of forfeiture is clearly invoked.”® Beyond these principles, it is
somewhat unclear how far and how safely the doctrine may be extended. Courts, confronted with the sometimes seemingly
harsh bar of Crawford, may be tempted to extend the forfeiture doctrine somewhat aggressively,”® particularly in cases
involving domestic violence and child abuse.® Other courts have established clear limits to the doctrine.®* The careful
practitioner must closely study the issue and factual circumstances before making his argument to support or attack the
doctrine of forfeiture.*

Producing the Witness for Cross Examination

Waiver and forfeiture are exceptions; production is the rule. The best and most direct way to satisfy the Confrontation
Clause is to simply produce the witness and allow the defense counsel to adequately cross-examine.

Satisfying Confrontation When the Witness Is Present

Witness production, or witness availability, is a concept more complex that it initially appears. Take, for example, the
case of the witness who is physically present at trial. A witness who refuses to testify is generally considered unavailable for
hearsay and confrontation purposes.®® This is true whether the witness decides before he reaches the courtroom that he will
not answer questions or whether the witness makes this decision on the witness stand.>* Thus, a witness who “freezes” on the
witness stand should be considered unavailable for hearsay and confrontation purposes.™ Sometimes, however, a witness
may be unavailable under the hearsay rules, but available for confrontation purposes. Consider the witness who invokes his
privilege against self-incrimination. Under Military Rule of Evidence (MRE) 804(a)(1), this witness would be considered
unavailable for hearsay purposes.® Assuming this witness could be given testimonial immunity, however, the witness would
not be unavailable for confrontation purposes because the government can make the witness available through a grant of

47 See People v. Hampton, 2005 11I. App. LEXIS 1188 (lll. App. Ct. 2005) (“We conclude that any conduct by an accused intended to render a witness
against him unavailable to testify is wrongful and may result in forfeiture of the accused's privilege to be confronted by that witness.”); see also Steele v.
Taylor, 684 F.2d 1193, 1201-02 (6th Cir. 1982) (finding that defendant’s coercive control over intimate partner who would be a witness against him is
deemed forfeiture).

8 United States v. Houlihan, 92 F.3d 1271, 1279-80 (1st Cir. 1996) (finding that murder of a man who had the potential to be a witness against the
defendant in a drug trial clearly established the defendant’s forfeiture of the right to confront the witness).

4 See United States v. Montague, 421 F.3d 1099 (10th Cir. 2005). In Montague, the government showed that the defendant, after his arrest, repeatedly
communicated with his wife in violation of a no-contact court order. Id. at 1101. She subsequently invoked her marital privilege. Id. Notably, the
defendant should have been able to abide by the no-contact order since he was confined during the relevant time period. Id. Nevertheless the court
concluded that when the defendant’s wife visited him in jail, he could have opted not to speak to her. Id. at 1103. This option, combined with other
evidence of intimidation, satisfied the Tenth Circuit that the decision of the trial court to apply the doctrine of forfeiture by wrongdoing was not clearly
erroneous. Id. at 1104.

%0 See Laurie E. Martin, Child Abuse Witness Protections Confront Crawford v. Washington, 39 IND. L. REV. 113 (2005); see also Myrna Raeder, Crawford
and Beyond: Exploring the Future of the Confrontation Clause in Light of Its Past: Remember the Ladies and the Children Too: Crawford's Impact on
Domestic Violence and Child Abuse Cases, 71 BROOKLYN L. REVv. 311 (2005).

% See People v. Melchor, 841 N.E.2d 420 (l1l. App. Ct. 2005). After shooting a man to death, the defendant became a fugitive for over ten years. Id. at 422.
During this time the only eye witness died of a drug overdose, but did so only after a co-defendant had been tried and acquitted in a trial in which the eye
witness testified. Id. Upon Melchor’s re-arrest and subsequent trial, the court admitted the statements of the now deceased eye-witness. The lllinois
appellate court held that this admission of the hearsay statements of the eye-witness violated the defendant’s right to confrontation. Id. at 436. The appellate
court further held that the doctrine of forfeiture by wrongdoing was inapplicable since the defendant’s misconduct of fleeing trial had no causal connection
to the eye-witness’ death. Id.

52 For further discussion as to why the current extension of the forfeiture doctrine is inconsistent with precedent, see James F. Flanagan, Forfeiture by
Wrongdoing and Those Who Acquiesce in Witness Intimidation: A Reach Exceeding Its Grasp and Other Problems with Federal Rule of Evidence
804(b)(6), 51 DRAKE L. REV. 459 (2003). For a contrary view on the subject, see Paul Grimm & Jerome Deise, Hearsay, Confrontation, and Forfeiture by
Wrongdoing: Crawford v. Washington, a Reassessment of the Confrontation Clause, 35 U. BALT. L.F. 5 (2004).

% MANUAL FOR COURTS-MARTIAL, UNITED STATES, MIL. R. EVID. 804(a)(1) (2005) [hereinafter MCM]; see also In re T.T., 815 N.E.2d 789, 797 (llI. App.
Ct. 2004).

* InreT.T., 815 N.E.2d at 797; see also In re Rolandis G., 817 N.E.2d 183 (llI. App. Ct. 2004).
% InreT.T. 815 N.E.2d at 797.
% MCM, supra note 53, MIL R. EVID. 804(a)(1).
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testimonial immunity.>” Consider, too, the fairly common situation where the witness agrees to testify but then claims a loss
of memory regarding the events at issue. Military Rule of Evidence 804(a)(3) defines this witness as “unavailable” when he
“testifies to a lack of memory of the subject matter of the declarant’s statement.”®® Does it follow then that the “forgetful”
witness is also unavailable for confrontation purposes?

The CAAF clearly answered this question in United States v. Rhodes.*® Staff Sergeant (SSgt) Rhodes was charged with
a variety of drug offenses.®® The case against SSgt Rhodes heavily relied upon the testimony of an accomplice, Senior
Airman (SrA) Daughtery.®® Senior Airman Daughtery previously made a confession that implicated both himself and SSgt
Rhodes.?? After meeting with SSgt Rhodes and his defense counsel, SrA Daughtery subsequently recanted and signed an
affidavit claiming that he no longer remembered SSgt Rhodes’s involvement in the drug offenses.®

At trial, SrA Daughtery persisted in his claim of lack of memory.%* After making “extensive findings of fact and
conclusions of law,” the military judge admitted the previous confession of SrA Daughtery as a statement against interest and
provided several conditions for its use.”® The defense cross-examined SrA Daughtery “at length.”®®

On appeal, SSgt Rhodes argued that the court denied his right to confrontation.” Staff Sergeant Rhodes pointed to a
footnote in the Crawford opinion that stated that the Confrontation Clause “does not bar admission of a statement so long as
the declarant is present at trial to defend or explain it.”®® The CAAF rejected this innovative argument by referring back to an
earlier Supreme Court case, United States v. Owens.*® The CAAF found that Crawford had not overruled Owens by using the
phrase “to defend or explain it.””® The CAAF stated, “[A]s Owens makes clear, the declarant’s explanation may be that he or
she has no recollection of the underlying event, and the defense can meaningfully confront a witness who claims such a lack
of memory.””™* The CAAF determined SrA Daughtery was available for confrontation purposes, but, because of his claim of
lack of memory, was unavailable for purposes of hearsay.”” The statements against interest, which required a finding of
unavailability for hearsay purposes,” did not violate the accused’s confrontation rights since, for confrontation purposes, the
witness was in fact available.”

Rhodes reminds the practitioner that rules of hearsay and the Confrontation Clause, though related in many ways, are
distinct legal requirements. A witness may be available for confrontation purposes and unavailable for hearsay purposes.
Additionally, Rhodes indicates that questions of availability and unavailability for confrontation purposes may be more
complicated than they initially appear—the focus of the next section of this article.

%7 See United States v. Simpson, 60 M.J. 674, 678 (2004).
%8 MCM, supra note 53, MIL. R. EVID. 804(a)(3).

% 61 M.J. 445 (2005). The Rhodes case is further discussed in Major Christopher W. Behan’s article, “The Future Ain’t What It Used to Be””: New
Developments in Evidence for the 2005 Term of Court, ARMY LAW., Apr. 2006, at 65-66.

% Rhodes, 61 M.J. at 446.
51 1d. at 447.

82 1d.

8 1d.

5 1d.

% 1d.

% Id. at 448.

57 1d. at 449.

68

d. at 450 (citing Crawford v. Washington, 541 U.S. 36, 59 n.9 (2004)).
d. (citing United States v. Owens, 484 U.S. 554 (1988)).

1d.

™ d.

d.

® MCM, supra note 53, MIL. R. EVID. 804(b)(3).

™ Rhodes, 61 M.J at 450.

69
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Satisfying Confrontation When the Witness Is Not Physically Present

While Rhodes provides an interesting evaluation of the issues surrounding legal availability, the more common
Confrontation Clause question for practitioners involves physical availability. For defense witnesses, the question of
physical availability is one of compulsory process and beyond the scope of this article. For government witnesses, however,
the issue of the physical production of witnesses falls squarely within the boundaries of the Confrontation Clause. What is to
be made of the witness who does not testify because he is not physically available at trial? A safe assumption can be made
that a truly unavailable witness is unavailable for both hearsay and confrontation purposes. The ultimate question, then, is
when is a witness who is not physically present at trial truly unavailable?

The question of true unavailability is, at times, difficult to answer because the test for witness availability is fairly
nebulous. The Supreme Court provides a foundation for witness unavailability in Barber v. Page: “In short, a witness is not
‘unavailable’ . . . unless the prosecutorial authorities have made a good-faith effort to obtain his presence at trial.””® The
Army Court of Criminal Appeals (ACCA) has gone further by stating that “the Government must exhaust every reasonable
means to secure the witness’ live testimony.””® Unfortunately, what may be considered “good-faith” and “reasonable” is in
the eye of the beholder. As a result, determining when a witness is physically unavailable may vary from courtroom to
courtroom. For this reason, United States v. Campbell,” although it is an unpublished service court opinion, is worth
considering.

Staff Sergeant (SSG) Campbell was charged with several offenses, including disobeying a lawful command from a
senior commissioned officer.”® The government relied upon two witnesses to prove the disobedience charge.”” The two
witnesses were members of a Special Forces unit and were deployed with their unit on separate missions to Columbia and
Honduras.®* The deployment had been planned several months in advance.®* Initially, the witnesses would have been
present for the trial, but a defense delay moved the trial date into the time frame of the deployment.®

Prior to trial, the government sought and obtained approval from the military judge to depose the two witnesses.2*> The
trial began on 17 February 2002 and ended on 22 February 2002.%* The witnesses deployed on 27 January 2002 with a
scheduled return date of 29 March 2002. After hearing testimony from another member of the witnesses’ unit, the military
judge determined that the two witnesses were unavailable at the time of trial due to “the location of the witnesses, the nature
of the military operations, the degree of difficulty in obtaining these witnesses[’] personal appearance prior to April [2002],
the length of time the accused has already spent in pretrial confinement, and that the accused is entitled to have his day in
court.”® The military judge subsequently admitted the depositions over defense objection, and the accused was convicted of
a variety of offenses.®

Upon review, the Army court first looked to the language of Article 49(d)(2) of the Uniform Code of Military Justice
(UCMJ),¥ which was incorporated into MRE 804(a)(6), to determine when a deposition may be admissible.?® Avrticle 49

5390 U.S. 719, 724 (1968).

"8 United States v. Dieter, 42 M.J. 697 (Army Ct. Crim. App. 1995).
" No. 200020190 (Army Ct. Crim. App. 28 June 2005) (unpublished).
™ 1d. at *1.

™ Id. at *2, *4. There were actually three witnesses at issue, but one of the witnesses testified concerning an aggravated assault. The use of this witness’s

deposition, though erroneous, did not prejudice the accused and so will not be discussed here.
& |d. at *3.

& |d.atn.3.

8 1d. at *3.

8 d.

¥ 1d.

% 1d. at *2.

% 1d.

8 UCMJ art. 49 (2005).

& Campbell, No. 200020190, at *5.

2
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states that a deposition may be used if the witness “by reason of death, age, sickness, bodily infirmity, imprisonment, military
necessity, nonamenability to process, or other reasonable cause, is unable or refuses to appear and testify in person at the
place of trial or hearing.”® The court then analyzed the specific facts of the case. After first concluding that the witnesses
could have traveled back to Fort Bragg for the trial, the court found that it was incapable of taking judicial notice of the
difficulties of travel.*® Given the court’s inability to take judicial notice of these difficulties combined with the government’s
failure to establish these facts at trial, the Army court was forced to conclude that the government failed to meet their burden
of demonstrating unavailability.”

The court, however, went further. Looking back to a case from the Vietnam era, the court quoted United States v.
Davis” in finding that with developments in transportation, depositions would not be admitted under the rubric of military
necessity “short of war or an armed conflict.”®® Additionally, the Army court referenced previous decisions by the Court of
Military Appeals in United States v. Vanderwier® and United States v. Cokeley™ that counseled strongly for delay rather than
a finding of unavailability in most cases.”*® Examining the specific facts of the case, the court found that the military judge
erred by not delaying the trial for two days to permit the witnesses to fly to Fort Bragg or by not delaying the trial for six
weeks to allow the witnesses to complete their deployment.®” This failure, said the court, was an abuse of discretion.

Campbell, like most availability cases, is very fact specific. Although the precedential value of Campbell may be slight,
the ultimate message of the case is certain: strong facts made clear and distinct by the military judge on the record are
essential prior to a finding of unavailability. Counsel would be unwise to assume that basic efforts to demonstrate physical
unavailability will be sufficient. Instead, counsel should ensure that such efforts are exhaustive, imminently reasonable, and
on the record. Military judges, likewise, must be very careful in making findings of fact and conclusions of law with regard
to availability and must strongly consider delaying the case if such a delay will make an unavailable witness available.
Finally, defense counsel should press the government very hard to demonstrate that a witness is truly physically unavailable
for trial and, when appropriate, demand a continuance if doing so will rectify the problem or, at a minimum, preserve the
issue for appeal.

The physical production of witnesses at trial represents the confluence of strong, competing currents. The Confrontation
Clause demands that witnesses be physically present at trial.”® Against this demand are the difficulties inherent in the
physical production of witnesses—remote location, illness, military operations, refusal of the witness to travel, etc. The
military prosecutor may find himself with a trial at Fort Lewis, Washington, a civilian victim in an Iragi village, and a
military witness in the jungles of Columbia. It is at such a confluence that the possibility of using remote testimony may
present itself.*® A trial counsel who can produce a witness by remote means, such as video-teleconference, would apparently
satisfy allloodemands. Nevertheless, the likelihood of using remote testimony is itself remote in the aftermath of United States
v. Yates.

Before considering Yates, however, a quick review of the law on remote testimony may be helpful. The starting point is
Maryland v. Craig,'® a case involving child abuse in which the child victim testified by one-way closed circuit television

% |d. (citing UCMJ art. 49).

% d. at *5.

° |d. at *9.

%2 41 C.M.R. 217, 223 (C.M.A. 1970).
% Campbell, No. 200020190, at *8.

% 25 M.J. 263 (C.M.A. 1987).

% 22 M.J. 225 (C.M.A. 1986).

% Campbell, No. 200020190, at *8.

7 Id. at *9.

% U.S. CoNsT. amend. VI.

% As stated above, defense counsel also have an interest in procuring witnesses, but this interest would find itself within the context of the Compulsory

Process of the Sixth Amendment and not the Confrontation Clause.
100 438 F.3d 1307, 1310 (11th Cir. 2006).
01497 U.S. 836 (1990).
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with a defense counsel and a prosecutor present.’® The accused, jury, judge, and other counsel viewed the testimony in the
courtroom. In upholding the Maryland statute prescribing this particular method of remote testimony, the Court held that the
“Confrontation Clause reflects a preference for face-to-face confrontation at trial, a preference that must occasionally give
way to considerations of public policy and necessities of the case.”*®® The Court also stated that the “preference” for “face-
to-face confrontation” may give way if it is necessary to further an important public policy but only where the reliability of
the testimony can otherwise be assured.® Even with this case-specific finding, courts must attempt to preserve as many of
the elements of confrontation—physical presence, oath, cross-examination, and observation of the witness’s demeanor by the
trier of fact—as possible.'®

Rule for Court-Martial (RCM) 914a and MRE 611d followed the Craig decision and were largely validated in United
States v. McCollum.'® But even prior to McCollum, and in circumstances not involving a child witness, various federal
courts tested the outer boundaries of Craig when utilizing video-teleconferences for witnesses who were unwilling or unable
to be physically present at trial. Perhaps the most significant of these cases was United States v. Gigante.’” In this case, the
government asserted that Mr. Vincent Gigante was the boss of the Genovese crime family and supervised its criminal
activity.’®® Gigante was subsequently convicted of racketeering; criminal conspiracy, under the Racketeer Influenced and
Corrupt Organization statute; conspiracy to commit murder; and a labor payoff conspiracy.'®® The government proved its
case using six former members of the Mafia, including Peter Savino.'® Savino was allowed to testify via closed circuit
television because he was in the Federal Witness Protection Program and because he was in the final stages of an inoperable,
fatal cancer.™™ Finding “exceptional circumstances,” the Second Circuit held the trial judge did not violate Gigante’s right to
confront Savino.'? As a result, Gigante is considered an early and important step in extending the use of remote testimony
beyond the child witness.

The military took an additional step toward extending the use of remote testimony in United States v. Shabazz*** when
the Navy-Marine Corps Court of Criminal Appeals (NMCCA) examined the issue of remote testimony of an adult witness.
In Shabazz, the adult witness to an assault and maiming refused to travel from the United States to a court-martial in
Okinawa."* After considering and rejecting several options, the military judge permitted the use of remote testimony stating
that such a method of taking the witness’s testimony was “far better than a deposition.”*** The NMCCA, in analyzing the
confrontation issue, looked to Craig and Gigante finding that the age of the witness was not dispositive but simply a factor in
deciding “whether denial of face-to-face confrontation at trial is necessary to further an important public policy.”*** The
NMCCA found the accused’s confrontation rights were violated but only because the trial judge did not do enough to control
the reliability of testimony from the remote location.'*’

102 |d.

03 |d. at 849.
104 1d. at 850.
105 1d. at 846.

106 58 M.J. 323 (2003). For a thorough examination of McCollum, see Major Robert Wm. Best, 2003 Developments in the Sixth Amendment: Black Cats on
Strolls, ARMY LAW., July 2004, at 55.

107 166 F.3d 75 (2d Cir. 1999).
1% 1d, at 78.

109 g,

1o g,

g,

M2 |d. at 81; see also State v. Sewell, 595 N.W.2d 207, 211 (Minn. Ct. App. 1999) (holding that the use of remote testimony for critically injured witness
who could not travel did not violate the defendant’s confrontation rights).

1% 52 M.J. 585, 590 (N-M. Ct. Crim. App. 1999).
14 1d. at 591.

115 |d

16 1d. at 594.

M7 |d. Apparently neither the military judge nor the trial counsel took any steps to ensure that the witness in the United States was able to answer the

questions posed without any additional assistance from an off-camera source.
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Gigante, Shabazz, and other similar cases suggested a movement toward increased use of remote testimony in situations
involving adults. That movement ran into a brick wall in United States v. Yates.*®

In Yates, the trial judge, over defense objection, permitted two key government witnesses in Australia to testify via two-
way video teleconferencing.’*® The two witnesses were unwilling to travel to the United States for trial.*®® Both witnesses
were sworn in and then questioned and cross-examined by counsel.*® The defendants, the jury, and the judge could see the
testifying witnesses on monitors and the witnesses could see the temporary courtroom.*” The Eleventh Circuit originally
held that the procedure violated the defendants’ right to confront witnesses against them.'”® The opinion, however, was
subsequently vacated and heard in an en banc hearing.***

Upon rehearing, the Eleventh Circuit again found that the use of two-way video teleconferencing violated the
defendant’s right of confrontation.® The court applied the Craig standard—“a defendant's right to confront accusatory
witnesses may be satisfied absent a physical, face-to-face confrontation at trial only where denial of such confrontation is
necessary to further an important public policy and only where the reliability of the testimony is otherwise assured.”?® The
court considered and rejected the government’s arguments that Craig was inapplicable. First, the government argued that the
two-way video conference was superior to the one-way procedure.**” Second, the government contended that since the two-
way video-conference was superior to testimony taken by deposition under the federal rules, the two-way video method
should be utilized whenever a deposition would be otherwise allowed.?®

The Eleventh Circuit quickly dismissed the government’s first argument by stating that two-way video conferencing is
not distinguishable from one-way video conferencing.’®® The Eleventh Circuit found that the Second Circuit in Gigante erred
in holding that it was distinguishable.® The court identified four other circuits that agreed that confrontation via a two-way
video conference is not the constitutional equivalent of face-to-face confrontation.™®* “The simple truth,” the court stated, “is
that confrontation through a video monitor is not the same as physical face-to-face confrontation.”2

The Yates court also criticized the government’s second argument—the superiority of the video conference to a
deposition.”®*®* The court pointed out that during a deposition the accused has the opportunity for a physical face-to-face
confrontation.** The court also emphasized that the Supreme Court rejected a proposed amendment to the Federal Rules of
Criminal Procedure that would have allowed two-way video conferencing.’*® The Eleventh Circuit stated that Justice
Antonin Scalia commented that the proposed rule would be “contrary to the rule enunciated in Craig” in that such a

11

©

438 F.3d 1307 (11th Cir. 2006).
194, at 1310.

120 Id

121 1d. The original courtroom did not have video teleconferencing capabilities, so the trial was moved to the U.S. Attorney’s Office.

122 |d

128 391 F.3d 1182 (11th Cir. 2004).

404 F.3d 1291 (11th Cir. 2005).

Yates, 438 F.3d at 1318.

d. at 1312 (quoting Maryland v. Craig, 497 U.S. 836, 850).
127 |d

128 |d

29 1d. at 1313.

130 Id

N}

12

N

12

o

126

81 |d. The Sixth, Eighth, Ninth, and Tenth Circuits concurred. Only the Second Circuit (in Gigante) does not.
132 1d. at 1315.

% 1d. at 1315-17.

13 1d. at 1317.

35 1d. at 1314,
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technique would not limit remote testimony to “instances where there has been a *case-specific finding’ that is ‘necessary to
further an important public policy.”"**

The Eleventh Circuit, in finding that the Craig standard had not been satisfied, stressed the importance of necessity,
stating that “Craig requires that furtherance of the important public policy make it necessary to deny the defendant his right
to a physical face-to-face confrontation.”** The court had serious concerns that the government’s “important public policy”
was limited to “expeditiously and justly resolving the case”**® Such policies are important, said the court, but these policies
will always be present to some degree in any criminal prosecution.”® The court found that necessity under these
circumstances simply did not exist, particularly when another alternative, the deposition, was available to the government.'*°

The Eleventh Circuit and Second Circuit justices seem to have differing viewpoints regarding the use of remote
testimony. The Eleventh Circuit’s reasoning, however, may be the better of the two since it flows directly from and is more
faithful to the Craig standard. Assuming military courts follow Yates vice Gigante, four lessons can be drawn regarding the
use of remote testimony for adult witnesses.

First, absent extraordinary circumstances, remote testimony involving adult witnesses will likely violate the
Confrontation Clause. Yates seems to foreclose remote testimony, but only upon a cursory reading. Notably, the Eleventh
Circuit suggests that had the trial court in Gigante held the necessary evidentiary hearings and applied the Craig standard,
remote testimony would have likely satisfied the Confrontation Clause.!** Gigante, said the Eleventh Circuit, had a very
unusual set of circumstances that would have demonstrated the necessity of remote testimony because the witness in question
was “a former mobster participating in the Federal Witness Protection Program . . . at an undisclosed location, and . . . was in
the final stages of inoperable, fatal cancer.”*** Absent such unique circumstances, Confrontation Clause demands are not
likely to be met. Although such extraordinary circumstances may arise in a future military case, they must be viewed in light
of the second lesson.

The second lesson concerns depositions. Government counsel who are faced with a witness who is unwilling or unable
to travel to the court-martial should use depositions if at all possible. Defense counsel who are faced with remote testimony
at trial should mention the availability of depositions to the government in an effort to deprive the prosecution of its ability to
establish necessity. (Notably, the defendant in Gigante refused to attend a previously ordered deposition).*** Yates makes it
very clear that since the deposition is a recognized means of satisfying the Confrontation Clause, depositions should be used
if the witness will be otherwise unavailable at the time of trial.** When a deposition can be used, remote testimony is
essentially prohibited.

The third lesson is perhaps more subtle. Given the fundamental definition of physical confrontation, counsel should
carefully consider the use of telephonic or video conference testimony at Article 32 hearings. A fair inference from the Yates
opinion and others is that reliance upon either one of these techniques at the Article 32 hearing will often fail to satisfy the
Confrontation Clause if later introduced as evidence at trial. This is not to say that video conference testimony or even
telephonic testimony is inappropriate at an Article 32 hearing. Rather, the trial counsel who later tries to rely upon this
testimony because the witness is unavailable at trial may be prevented from arguing that the Confrontation Clause has been
previously satisfied.*® Additional issues are also raised at this point, such as whether the absence of an objection at the

136 Id
537 1d. at 1316 (emphasis added).
138 |d

%9 1d. (“All criminal prosecutions include at least some evidence crucial to the Government’s case, and there is no doubt that many criminal cases could be
more expeditiously resolved were it unnecessary for witnesses to appear at trial.”).

10 1d. at 1316.

4. at 1313.

142 |d.

% Gigante, 166 F.3d 75, 79 (2d Cir. 1999).
144 Yates, 438 F.3d at 1316.

5 There is yet further nuance to this issue. In military trials, the prior opportunity for cross-examination is most likely to occur at the Article 32 hearing, of,
in some cases, during a deposition conducted pursuant to RCM 702. One interesting technique currently in vogue at Article 32 hearings in some
jurisdictions of Army practice is for counsel to announce that it is their intention to question a witness simply for discovery purposes and not for
impeachment purposes. If the witness is later unavailable for trial, then the defense counsel objects not on confrontation grounds but on hearsay grounds.
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Avrticle 32 hearing would waive the physical presence component of confrontation at a later trial. Presumably, it would
not.*® This issue of prior opportunity to cross-examine the witness has gained new importance in light of Crawford since
such an opportunity, combined with a finding of unavailability, may be the only means to admit testimonial hearsay.**’

The fourth lesson is one of remote testimony generally and not necessarily of Yates. VYates involved the physical
production of adult witnesses on the merits. Questions remain concerning Yates applicability at other stages of trial. The
pre-sentencing case, around which so much of the military practitioner’s world revolves, does not implicate the Confrontation
Clause.*® Thus, for the majority of military guilty pleas, remote testimony may be a useful tool because it allows the
production of government aggravation witnesses through a reasonably responsive media without the associated financial
costs required by travel or the impediment to mission caused by the witness’s absence from his unit. Likewise, recent
changes in Article 39, UCMJ, have opened up new avenues for using remote testimony during pre-trial sessions.**® As a
result, remote testimony may be permissible for pre-trial sessions not bearing on guilt.

Judicial analysis for using remote testimony is not uniform. These four lessons, however, should aid military counsel in
negotiating witness availability issues.

Limiting Cross Examination

Producing the witness does not satisfy the Confrontation Clause if a full opportunity for cross-examination is limited.**
During the last term, the CAAF explored this important concept in United States v. Israel™™* and United States v. James.'*

Airman First Class (A1C) Israel was charged with the wrongful use of cocaine.™® The government’s case relied upon
the normal urinalysis process.™™ The defense aimed at attacking this process."”> On 19 May 2001, A1C Israel submitted a
urine sample at MacDill Air Force Base (MacDill).*®® The MacDill Drug Testing Program Manager, Mr. Mahala, sent the
sample to the Brooks Air Force Drug Testing Laboratory (Brooks) where it was tested on 30 May 2001.™

Through Mr. Mahala the government established how the sample was taken and shipped to Brooks.™®® Mr. Mahala could
not remember the specific sample, but he testified about his standard procedures for collecting and shipping urine samples.™

The specific objection is that the hearsay exception under MRE 804(b)(1), former testimony, is inapplicable because the rule requires that the questioner at
trial have a “similar motive” as on the prior occasion. Defense counsel then argue that since the motive at the Article 32 hearing—discovery—and the
motive at the trial impeachment differ, the hearsay exception is inapplicable. Counsel would be well advised to read United States v. Connor, prior to
undertaking such an advanced and risky tact. See United States v. Connor, 27 M.J. 378 (C.M.A. 1989).

146 See Johnson v. Zerbst, 304 U.S. 458, 464 (U.S. 1938) (“A waiver is ordinarily an intentional relinquishment or abandonment of a known right or
privilege.”).

W7 Crawford v. Washington, 541 M.J. 36, 69 (2004).
8 United States. v. McDonald, 55 M.J. 173 (2001).

% 18 U.S.C.S. § 839 (LEXIS 2006). The corresponding National Defense Authorization Act provides further guidance on when remote testimony may be
used for Article 39(a) sessions. National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, 119 Stat. 3136 (2006). An executive order
changing the appropriate RCM is now required. Additionally, Army Regulation 27-10 must be changed to fulfill the Secretarial authorization requirement.
These changes contemplate arraignments and other sessions without members to be conducted even in the physical absence of the parties. Additionally, the
provisions make allowances for witness who may appear via video teleconference on issues “not bearing on guilt” as well as rare allowances for witnesses
whose testimony does “bear on guilt.” These changes will be discussed in greater detail once AR 27-10 has been appropriately modified.

%0 Davis v. Alaska, 415 U.S. 308 (1974).
151 60 M.J. 485 (2005).

52 61 M.J. 132 (2005).

153 |srael, 60 M.J. at 486.

154 d.

155,

%6 1d. at 487.

7 d.

6 d.

159 Id
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Prior to cross-examination, the government made a motion in limine to preclude the defense counsel “from presenting
evidence on cross of Mr. Mahala, as well as be precluded from any mention at all of the Drug Demand Urinalysis’ untestable
rates . . . from MacDill Air Force Base.”*®® The defense argued that the presence of certain untestable samples raised a fair
inference in procedural irregularities since an untestable rate indicated that something had gone wrong with the procedure
involved in collecting and shipping urine samples.’®* The military judge granted the government motion and precluded the
defense from cross examining Mr. Mahala about the untestable samples.*®?

Next, the government focused on the procedures at Brooks. Dr. Haley, an expert witness, testified about the various tests
the Brooks laboratory used to ascertain the presence of cocaine. Dr. Haley stated that the gas chromatography/mass
spectrometry testing process was considered the “gold standard in drug testing. "*°® Dr. Haley also testified about the various
control systems used to prevent testing errors.'®

Prior to the cross-examination of Dr. Haley, the military judge held an Article 39(a), UCMJ, session to address evidence
the defense sought to introduce in its cross-examination of Dr. Haley.® This evidence included a May 2001 calibration
error, a 1997 incident where a laboratory employee erroneously annotated a specimen sample, a 1999 incident where an
employee falsified documents to cover up an error, an August 2000 false-positive blind quality control sample, and log book
errors made in April 2001.*° The military judge determined that this evidence was “totally irrelevant . . . none of that stuff
has anything to do with this particular testing in this particular case.”*’

The CAAF disagreed, in part, with both of the trial court’s rulings. With regard to MacDill’s untestable rates, the CAAF
found that questions of irregularity in the process of collecting samples were relevant, particularly when the witness’s
testimony relied upon a presumption of regularity.’®® The CAAF found that the military judge abused his discretion in
prohibiting the defense from using this evidence in cross-examination.'®®

With regard to the errors at Brooks, the CAAF first found that the calibration error in May 2001 was erroneously
excluded.'® The calibration errors, of which there were two during the relevant time period, indicated procedural
irregularities in the testing process.'* As a result, the CAAF held that the military judge abused his discretion by excluding
this evidence.'® In making this finding, the CAAF stated the following:

[IIn those cases where the Government relies on the general reliability of testing procedures, evidence
related to the testing process that is closely related in time and subject matter to the test at issue may be
relevant and admissible to attack the general presumption of regularity in the testing process.*

Next, the CAAF found that the judge committed error by prohibiting the defense counsel from cross-examining Dr.
Haley regarding the false-positive blind quality control sample in August 2000."* This evidence, too, went to the regularity

160 |d

161 |d

162 |d.

163 |d

164 |d

165 1d. at 488.
166 |d

167 |d

188 1d. at 488, 489.
6% |d. at 489.
170 |d

171 |d.

172 |d

173 |d

14 1d. at 489-90.

12 JUNE 2006 « THE ARMY LAWYER « DA PAM 27-50-397



and accuracy of the testing process.” Simply because this evidence concerned an event that occurred nine months earlier
did not diminish its relevance in the court’s assessment.}”® This was particularly true when the government characterized the
laboratory’s testing procedures as “the gold standard” and the “Mercedes” of drug testing processes.”’”” This heightened
characterization of the testing procedures opened the door to a broader time frame during which laboratory errors would be
relevant to challenge the testing process.'”

With regard to the remaining evidence, the CAAF found that the military judge had not abused his discretion.'”® The
May 1997 erroneous annotation of a drug sample was irrelevant to the reliability of the test results.’® Although the employee
who made the erroneous annotation in 1997 was involved with Israel’s test, his involvement was limited to only reviewing
the data."® This incident was simply too far removed “in both subject matter and time” to be relevant to the reliability of the
tests.'® The 1999 incident of falsifying a sample was also found irrelevant.’®® The employee in question had not been
employed at the time of Israel’s test."®* The CAAF found that this incident was related to the accused’s test only in that both
occurred at Brooks.™® Finally, the CAAF found that log book errors in April 2001 were irrelevant because the individuals
involved in that incident did not access any areas where Israel’s sample was tested or stored.*®

The CAAF made these rulings with an eye toward guaranteeing the confrontation rights of the accused. The wholesale
denial of the evidence in question was error that constituted a violation of the accused’s constitutional rights.**” Such a
violation requires reversal unless the error was harmless beyond a reasonable doubt.'®® Because the government relied so
heavily upon the regularity of the drug testing process, and particularly so where the government characterizes the process as
the “gold standard,” the CAAF held the error was not harmless beyond a reasonable doubt when the defense was prevented
from applg%priately contesting the “gold standard.”*®® The CAAF reversed the decision and set aside the findings and
sentence.

The CAAF also addressed the limits of cross-examination in United States v. James.® In this case, Airman (AMN)
James pleaded guilty to wrongful use and distribution of ecstasy.®® In pre-sentencing proceedings before a panel, the
government called Airman Basic (AB) Rose, the accused’s “best friend,” as an aggravation witness.'*® Previously, AB Rose
had been tried by a general court-martial in which he pleaded guilty pursuant to a pre-trial agreement.’®* Rose testified that

5 1d. at 489.
176 1d. at 490.
177 |d.

178 |d

179 |d.

180 |d.

181 |d

182 |d.

183 |d.

184 |d

185 |d.

186 |d.

%7 |d. at 491.
188 |d.

189 |d.

190 |d

%1 61 M.J. 132 (2005).
192 1d. at 133.
198 |d. at 134.

194 Id
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the accused introduced him to ecstasy.® Rose also testified that AMN James had used and distributed ecstasy on a number
of occasions.™®

Airman Basic Rose’s pretrial agreement limited his punishment to eighteen months from a maximum possible
punishment of fifty-two years.®” Airman Basic Rose in fact received eighteen months from the military judge.'®® At the
time of AMN James’s trial, AB Rose was still pending a clemency hearing.'”

After testifying for the government, the defense sought to cross-examine AB Rose.’® The military judge precluded the
defense from cross-examining AB Rose concerning the specific terms in his pretrial agreement.®* On appeal, AMN James
contended that this preclusion violated his Sixth Amendment right to confront the witnesses against him.?%

The CAAF held that the military judge did not violate AMN James’s confrontation rights,® citing to the Supreme Court
in Delaware v. Van Arsdall concerning the following limits of cross-examination:

[T]rial judges retain wide latitude insofar as the Confrontation Clause is concerned to impose reasonable
limits on such cross-examination based on concerns about, among other things, harassment, prejudice,
confusion of the issues, the witness’ safety, or interrogation that is repetitive or only marginally relevant.”*

The CAAF found that the military judge permitted an otherwise full opportunity to cross-examine AB Rose.’”® The CAAF
found it important that the members knew that AB Rose entered into a pretrial agreement in his own trial where he pleaded
guilty and entered into a stipulation of fact, that he received immunity for his testimony in AMN James’s court-martial, that
his agreement required him to cooperate with the government against his best friend, and that his clemency hearing was still
pending.?®® This last point, that his clemency hearing was still pending, was important to the CAAF?”’ because “Rose’s only
‘continuing incentive’ identified in this case was that his clemency appeal was pending before the convening authority and if
he testified favorably he would be able to inform the convening authority that he cooperated with the Government in James’s
trial.”?® The CAAF seems to have left open the possibility that preventing the defense from exploring the specifics of Rose’s
agreement might have violated AMN James’s core constitutional rights had AB Rose not already been sentenced. Taken
with Israel, the CAAF in James assisted counsel in clarifying both the guarantee and the limits of cross-examination.

Having considered various statements this article now examines the common situation of hearsay in the context of the
Confrontation Clause.

195 Id
196 Id

97 1d. This raises the tactical issue for trial counsel of “overcharging” when dealing with a co-accused. It seems unlikely that this much of a sentencing cap
was ever needed, but might the subsequent disparity between the maximum punishment and the benefit of the pre-trial agreement have the effect of
disproportionately influencing some panel-members?

19 g,
199 Id.
200 Id
201 Id.

22 |d. Interestingly and as stated above, the CAAF had previously held that the Confrontation Clause does not apply to presentencing, though the Due
Process Clause does. United States. v. McDonald, 55 M.J. 173 (2001). Nevertheless, the reasoning of James occurs within the context of the Confrontation
Clause.

23 James, 61 M.J. at 136.

204 |d. at 134 (citing United States v. Bahr, 33 M.J. 228 (C.M.A. 1991)) (citing to Delaware v. Van Arsdall, 475 U.S. 673, 678-679 (1986)).
2% |d. at 136.
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Part I1l: Hearsay and the Sixth Amendment
Background

“The law is a sort of hocus-pocus science, that smiles in yer face while it picks yer pocket: and the
glorious uncertainty of it is of more use to the professors than the justice of it.””?"

Statements made by out-of-court declarants are common in courts-martial. Such statements first raise the issue of
confrontation and second the issue of hearsay. Whether the particular statement satisfies the Confrontation Clause has
become somewhat of a guessing game in the aftermath of Crawford v. Washington.?® Fortunately during its 2006 term, the
Supreme Court further defined “testimonial” in United States v. Davis and United States v. Hammon, two cases that will no
doubt be discussed in next year’s symposium.?* Whether these cases will answer all the necessary questions posed by the
Crawford decision or will simply create additional issues remains to be seen. This article will not dwell on the deep issues of
Crawford nor will it hazard to predict the impact of Davis and Hammon. Rather, it will simply review the principal military
cases dealing with Crawford from the 2005 term. First, however, a cursory review of Crawford may be helpful 2

Review of Crawford v. Washington

In Crawford, the Supreme Court held that when “testimonial” statements are at issue, the only indicium of reliability
sufficient to satisfy constitutional demands is confrontation.?® This confrontation must take place at trial, or the court must
find the witness unavailable at the time of trial and demonstrate counsel’s prior opportunity to cross-examine the witness.?**
And, as previously mentioned and discussed above, the Supreme Court left open the possibility of forfeiture.*** The critical
term for triggering this rule is, of course, “testimonial.”

The Supreme Court partially answered the question of what statements might be classified as “testimonial” by first
suggesting various definitions that might fully explain the nature of a testimonial statement.*** From these proposed, but not
fully adopted, definitions, the Supreme Court recognized several concrete examples of testimonial statements and several
examples of nontestimonial statements.”*” Statements that should be considered nontestimonial, said the Court, include
business records and statements made in furtherance of a conspiracy.”® Additionally, the Court suggested that dying
declarations may be treated as nontestimonial statements as an exception to the general rule.”™® Interestingly, the Court
seemed to strongly suggest that nontestimonial statements are altogether exempted from Confrontation Clause scrutiny.??

2% Charles Macklin (1690-1797), Irish actor, dramatist. CHARLES MACKLIN, SIR ARCHY MACSARCASM, LOVE A LA MODE act 2, sc. 1 (1759), available at
http://www.bartleby.com/66/25/37225.html.

210 541 U.S. 36 (2004).

212006 U.S. LEXIS 4886 (2006) (declaring that statements are nontestimonial when made in the course of police interrogation under circumstances
objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency; also providing that
statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency and that the primary purpose of the
interrogation is to establish or prove past events potentially relevant to later criminal prosecution).

212 For an excellent discussion of Crawford and its legal and logical underpinnings, see Major Robert Wm. Best, To Be or Not To Be Testimonial? That Is
the Question: 2004 Developments in the Sixth Amendment, ARMY. LAW., Apr. 2005, at 65 and Best, supra note 106, at 55.

23 Crawford, 541 U.S. at 68-69.
24 |d. at 68.
25 14, at 62.

26 1d. at 51-52 (These definitions include “ex parte in-court testimony or its functional equivalent—that is, material such as affidavits, custodial
examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be
used prosecutorially”; “extrajudicial statements . . . contained in formalized testimonial materials, such as affidavits, depositions, prior testimony, or
confessions”; and “statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be
available for use at a later trial.”).

27 |d. at 52.
218 14, at 56.
29 14, at 52 n.6.

20 14, at 68. (“Where nontestimonial hearsay is at issue, it is wholly consistent with the Framers' design to afford the States flexibility in their development
of hearsay law—as does Roberts, and as would an approach that exempted such statements from Confrontation Clause scrutiny altogether.”).
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Few courts, however, have been willing to embrace this suggestion?* and the old paradigm of Ohio v. Roberts has been
consistently maintained.???

With regard to clearly testimonial statements, the Supreme Court offered examples such as ex parte testimony at a
preliminary hearing,??® a plea allocution showing the existence of a conspiracy,”* grand jury testimony,® prior trial
testimony,®*® and “statements taken by police officers in the course of interrogations.”??’ What “in course of interrogations”
means is a subject of intense debate and not a small amount of confusion. Similarly, the character of statements that do not
fall neatly within the specified examples is also a subject of great speculation and argument. The practitioner is left with the
following difficult question: if the statement does not fall within any of the enumerated examples, when does it become
“testimonial?” This article considers several approaches to that question in the context of military courts-martial.

Review of Military Cases Analyzing Crawford v. Washington

The CAAF courageously took up the challenge of defining “testimonial” in United States v. Scheurer.”® Before a
military judge, SrA Schuerer pleaded guilty to two specifications of wrongful use of methamphetamine and not guilty to a
number of other drug related offenses.””® Evidence was elicited that at various times SrA Schuerer used drugs by himself,
with his wife, and with other individuals.?° Additionally, SrA Scheurer and his wife, AMN Anne Scheurer, purchased drugs
and supplied them to others, including a high school student.”®* Over a period of approximately eight months, Anne
discussed her own drug use as well as that of her husband with SrA Sherry Sullivan, an acquaintance.”® Anne described the
Scheurer’s efforts to purge their systems of drugs and told SrA Sullivan of her fears that investigators from the Air Force
Office of Special Investigations (AFOSI) were monitoring the Scheurer’s conduct.”® Eventually, SrA Sullivan contacted
AFOSI and agreed to wear a monitoring device in order to record Anne’s admissions.?** Senior Airman Sullivan ultimately
recorded two conversations with Anne regarding the Scheurer’s drug use.”®

221 gee United States v. Scheurer, 62 M.J. 100, 106 (2005) (“We agree with the conclusion of every published appellate court decision that has considered
this issue since Crawford: Ohio v. Roberts requirement for particularized guarantees of trustworthiness continues to govern confrontation analysis for
nontestimonial statements.”).

22 Ohio v. Roberts, 448 U.S. 56, 66 (1980).

In sum, when a hearsay declarant is not present for cross-examination at trial, the Confrontation Clause normally requires a showing
that he is unavailable. Even then, his statement is admissible only if it bears adequate “indicia of reliability.” Reliability can be
inferred without more in a case where the evidence falls within a firmly rooted hearsay exception. In other cases, the evidence must be
excluded, at least absent a showing of particularized guarantees of trustworthiness.

Id.

Unavailability is not always required, however, for nontestimonial hearsay. See White v. Illinois, 502 U.S. 346, 348-49 (1992) (stating that there is no
requirement of a finding of unavailability for admittance of a witness’ statement as a spontaneous declaration or medical examination exception); see also
United States v. Inadi, 475 U.S. 387, 395-96 (1986) (stating that there is no requirement for unavailability to admit co-conspirator’s statement in furtherance
of a conspiracy).

2 Crawford, 541 U.S. at 52.
24 1d. at 64.

25 |,

226 |d. at 65.

27 1d. at 52.

28 62 M.J. 100, 106 (2005).
29 1d. at 103.

20 1d. at 102.

B,

22 g,

28,

24,

25,
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Based on these recordings, the government preferred charges against SrA Schuerer. The defense counsel moved to
suppress Anne’s statements to SrA Sullivan.?®® In response, the government called Anne as a witness.>®” Anne invoked the
spousal incapacity rule and refused to testify against her husband.”® The government next called SrA Sullivan who
described her conversations with Anne.?*®* The military judge made “detailed findings of fact” and “extensive conclusions of
law” in determining that Anne was unavailable as a witness, that her statements were statements against her own interest
within the meaning of MRE 804(b)(3), and that the circumstances surrounding the making of the statements overcame any
presumption of unreliability.?®® After applying the MRE 403 balancing test,?* the military judge ruled that the statements
were admissible against SrA Schuerer provided that they were to be accompanied by instructions to the members explaining
how the evidence could be considered.?** After the military judge determined that the statements were admissible, SrA
Schuerer changed his choice of forum to military judge alone. After SrA Scheuer pleaded guilty to two specifications of
wrongful use, the military judge convicted him of the remaining contested specifications with the exception of one
specification of wrongful use of cocaine and one specification of wrongful distribution of lysergic acid diethylamide.?*

The issue before the CAAF was whether the military judge violated SrA Schuerer’s Sixth Amendment right to
confrontation by admitting an accomplice statement against him without requiring that all references to SrA Schuerer be
redacted.?** The court held that the military judge did not violate SrA Schuerer’s Sixth Amendment right to confrontation by
admitting Anne’s statements.?”® The CAAF drew a comparison between Crawford and the instant case because both cases
involved incriminating statements made by the defendant’s spouse who subsequently did not testify because of a spousal
privilege.**® Just as in Crawford, Anne’s unavailability at trial forced the issue of whether or not her statements could be
characterized as testimonial or nontestimonial.?’

In determining the character of Anne’s statements, the CAAF relied upon the reasoning of the Third Circuit in United
States v. Hendricks.?®® The CAAF first stated that Anne’s statements ““neither fall within nor are analogous to any of the
specific examples of testimonial statements mentioned by Crawford.”®*® Next, the CAAF, quoting Hendricks, reasoned that
Anne’s statements did not qualify as testimonial based upon any of the definitions suggested by Crawford.”*® Anne’s
statements were not an “‘ex parte in-court testimony or its functional equivalent,” nor are they ‘extrajudicial statements . . .
contained in formalized . . . materials.””** Finally, the CAAF pointed to the Hendricks rationale that statements
unknowingly made to a government informer lack a formality present in the Crawford contemplation of testimonial >

236 |d

=,

238 |d

239 |d

20 1d, at 102-03.

21 see MCM, supra note 53, MIL R. EvID. 403.
22 gcheurer, 62 M.J. at 103.

3.

24 1d. at 104.

2% |d. at 108.

26 |1d. The spousal privilege rule under Washington state law and the military’s spousal incapacity rule differ in operation. In Washington, the defendant
can invoke the privilege. Military Rule of Evidence 504(a), however, provides that it is the witness spouse, not the accused, who decides whether or not to
testify. MCM, supra note 53, MIL. R. EvID. 504(a). Significantly, Scheurer overrules a previous case, United States v. Hughes, where the court held that a
spouse who invoked spousal incapacity to benefit the accused wife or husband was still available for confrontation purposes. United States v. Hughes, 28
M.J. 391 (C.M.A. 1989). Following Scheurer, a spouse who invokes his spousal capacity is now unavailable for confrontation purposes.

27 crawford applies only to testimonial statements. Crawford v. Washington, 541 U.S. 36, 43-54 (2004).
28 gcheurer, 62 M.J. at 105 (citing United States v. Hendricks, 395 F.3d 173 (3d Cir. 2005)).

249 1d. at 105.

%0 1d. (citing Hendricks, 395 F.3d at 181).

#1d,

24,
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“Statements ‘cannot be deemed testimonial’ if the declarants ‘did not make the statements thinking that they would be
available for use at a later trial.””%*

Finally, the CAAF addressed the involvement of government officers in the production of testimony.”* To resolve this
issue, the CAAF juxtaposed two critical ideas captured from the Crawford opinion. The first warned about the involvement
of government officials in the production of a statement: “Involvement of government officers in the production of testimony
with an eye toward trial presents unique potential for prosecutorial abuse—a fact borne out time and again throughout a
history with which the Framers were keenly familiar.”>® The second focused exclusively on the declarant: “[A]n accuser
who makes a formal statement to government officers bears testimony in a sense that a person who makes a casual remark to
an acquaintance does not.”*® Without any real discussion about the relationship between these two ideas, the CAAF
concluded that Anne’s statements fell within the second idea and were nontestimonial in nature.?’

In addressing the issue of the character of Anne’s statement, the CAAF raised an interesting question. In dicta, the court
allowed for a future situation in which government involvement in the production of a statement could, irrespective of the
declarant’s expectations, render a statement testimonial.®® In the instant case, the CAAF found that since the government’s
role in obtaining Anne’s statements “amounted only to facilitation, not direction or suggestion,” the role of government and
the attendant issues of formality of the statement were essentially rendered moot.**

Having determined that the statement was nontestimonial, the CAAF applied the Ohio v. Roberts reliability analysis.?®
Anne’s statements were admitted as statements against interest, a hearsay exception that is not firmly rooted and must
therefore bear particularized guarantees of trustworthiness.”®! Statements against interest bear the additional constitutional
burden of being presumptively unreliable.”®* Based on the circumstances surrounding the making of these statements,
however, the CAAF found that the military judge correctly concluded that the statements bore the requisite particularized
guarantees of trustworthiness.”®®  Specifically, the CAAF pointed to the following circumstances as bearing sufficient
particularized guarantees of trustworthiness to overcome the presumption of unreliability: the statements were truly self-
incriminating, the statements were made almost daily over an eight-month period, the statements indicated a consciousness of
the possibility of prosecution, and there was no animosity between Anne and SrA Sullivan.?®

The practitioner should pay particular attention to the CAAF’s analysis in arriving at its determination that the statements
at issue were nontestimonial. The court first surveyed the enumerated examples in Crawford for clearly testimonial
statements. The court then considered the underlying definitions considered by the Crawford Court. Finally, the court
blended the form, or formality of the statement, with the expectations of the declarant in making the statements. The court
readily concluded that statements made unknowingly to a government informant would be non-testimonial, provided that the
government simply “facilitated” the statements.

253 Id

%4 Though never fully defined, “government officers” would likely include anyone operating in an official, rather than private, capacity to investigate an
alleged crime.

%5 Crawford v. Washington, 541 U.S. 36, 56 (2004).
%6 1d. at 51.
57 Scheurer, 62 M.J. at 106.

%8 |d. at 105. For an application of this principle, see State v. Siler, 843 N.E.2d 863 (Ohio Ct. App. 2005). In Siler, a three-year-old child witness to his
mother’s murder had no expectation that his statements would be used at trial. Nevertheless, the detective’s formal gquestioning of the child caused the
statement to be testimonial in nature.

%0 |d. at 106.

260 |d

%14, at 107.

%2 |d. (citing Lilly v. Virginia, 527 U.S. 116 (1999)).
%3 14, at 107-08.

264 Id
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The facts of Schuerer are intriguing. However, statements made to an unknown informant are certainly the exception,
and not the rule, with regard to most criminal prosecutions. A much more common circumstance was addressed by the
NMCCA in United States v. Coulter.*®

In Coulter, a military judge convicted the accused, Electrician’s Mate Second Class (EM2) Coulter, of committing an
indecent act upon a child under the age of 16.%® The court found that EM2 Coulter was left alone in a bedroom with KL, a
two-year old girl.**" When KL’s father, Hull Technician Second Class (HT2) L, re-entered the bedroom he noticed KL
positioned on a bed in an unusual manner with EM2 Coulter sitting nearby.”®® Coulter immediately leapt to his feet and
began acting in a nervous manner, crossing his arms one moment and then shoving his hands into his pockets the next.”®®
Coulter then left the home in a somewhat abrupt manner.?’® Hull Technician Second Class L asked KL why she had been
sitting on the bed in such an odd manner.?* KL did not respond.?”> Hull Technician Second Class L took KL downstairs
where, in response to the same question, KL pulled her underwear down, pointed to her vaginal area, and said, “He touched
me here.”®”® Hull Technician Second Class L located his wife and relayed KL’s comments to her.””* The wife then asked the
little girl if EM2 Coulter had touched her.?”® KL again pulled down her underwear and, while pointing to her vaginal area,
said, “He touched me here.”?”® Subsequent medical examinations corroborated KL’s claim by revealing injuries consistent
her statement.””” At EM2 Coulter’s trial, KL was ruled incompetent to testify pursuant to MRE 601 because of her age and
thus unavz;gislaable.278 The military judge admitted KL’s statements to her mother and father under the residual hearsay
exception.

On appeal, the NMCCA considered whether the military judge violated EM2 Coulter’s Sixth Amendment right to
confrontation by admitting the statements of an unavailable child witness through her mother and father against EM2 Coulter.
The court held that there was no violation.?®° The court analyzed the Confrontation Clause in a somewhat unusual manner,
beginning with the hearsay exception, moving to an analysis of the requirements of Ohio v. Roberts, and finishing with a look
at Crawford.?"

The court first analyzed the hearsay exception at issue—residual hearsay.”®* The court correctly found that by offering
the statement under the residual hearsay exception, the government was required to demonstrate that the statement possessed
“equivalent circumstantial guarantees commensurate with the other exceptions to the hearsay rule.”?®®* This language, taken
from the text of the MRE 807?%* and United States v. Giambra,?®® is somewhat confusing because it is the same language

%5 62 M.J. 520 (N-M. Ct. Crim. App. 2005).
%6 1d. at 522.
%7,

26 g,

%9 1d. at 523.
20 g,
7,

72 g,
g,
774,

7 |,

7 g,
27,

778 1d. at 525.
g,

%0 1d. at 528.

281

d. at 525-28.

%2 |d. at 525.

283 |d

%4 MCM, supra note 53, MiL. R. EVID. 807.
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used for testing some statements under the Confrontation Clause.®® The confusion was compounded by the NMCCA’s
reliance on United States v. Donaldson.?®” Donaldson considered a similar statement made by a child victim under a purely
hearsay analysis.?® In doing so, Donaldson suggested the following reliability factors that the Coulter court adopted: (1) the
mental state and age of the declarant, (2) the spontaneity of the statement, (3) the use of suggestive questioning, and (4)
whether the statement can be corroborated.?®®

Considering these factors, including the corroborating medical examination, the service court concluded that the
statements of KL met the circumstantial guarantees of trustworthiness for admission as hearsay under MRE 807.° The court
even went further adding that “[flor the same reasons, we are also satisfied that the evidence carries the particularized
guarantees of trustworthiness required to meet the Roberts standard.”®" This is unfortunate because the Supreme Court
previously limited the estimation of whether a statement contains the requisite guarantees of trustworthiness to the taking of
the statement itself, foreclosing the option of considering extrinsic evidence.”® Arguably, then, the Coulter court erred in
conflating the standards for MRE 807 with the constitutional demands of confrontation as presented in Roberts.?®
Interestingly, the Coulter court added in a footnote that the statement might also be considered admissible as a present sense
impression.?*

The NMCCA next considered the implications of Crawford in admitting KL’s statements.”*® In a somewhat less
nuanced analysis than the CAAF’s reasoning in Scheurer, the Coulter court found that the statements fell outside the
definition of a testimonial statement.® First, the court concluded that KL’s statements did not “fall within, or were
analogous to” the specific examples of testimonial statements found in any of Crawford’s definitions of testimonial.®®” The
court then reasoned that an objective witness would not reasonably believe that such statements would be used later at trial. >
Additionally, the court pointed out that “the motivation behind HT2 L and Mrs L’s questioning” was not to procure and
preserve a “solemn declaration or affirmation made for the purpose of establishing or proving some fact.”**® Finally, the
court found that KL’s statements were not the product of a situation that bore a “kinship to the abuses at which the
Confrontation Clause was directed,” but was instead a product of “the normal and expected parental instinct to protect their
cherished offspring.”*® The statements, then, were nontestimonial. Having found the statement to be nontestimonial in
nature, the court properly applied Roberts to the hearsay statement.®* Accordingly, the NMCCA found that the trial court
did not err in admitting the statements against the accused.**

%5 33 M.J. 331 (C.M.A. 1991).

%6 gee Ohio v. Roberts, 448 U.S. 56, 66 (1980).

%7 Coulter, 62 M.J. at 525 (citing United States v. Donaldson, 58 M.J. 477 (2003)).
8 ponaldson, 58 M.J. at 488.

% Coulter, 62 M.J. at 525 (citing Donaldson, 58 M.J. at 488).

204,

21,

22 |daho v. Wright, 497 U.S. 805, 823 (1990).

2% The determination of whether the statement can be corroborated by extrinsic evidence may be relevant to whether the statement satisfies the requirements
of the hearsay exception. With regard to the Confrontation Clause, however, the court is limited to the circumstances surrounding the taking of the statement
and cannot rely upon extrinsic evidence. See Lilly v. Virginia, 527 U.S. 116, 137-38 (1999); Wright, 497 U.S. at 820, 823.

24 Coulter, 62 M.J. at 526, n.3. Whether the hearsay exception of “present sense impression” is firmly rooted is a subject of some debate. See Gutierrez v.
McGinnis, 389 F.3d 300, 303 (2d Cir. 2004) (“[t]he question of whether the present sense impression is a "firmly rooted" hearsay exception remains open.”);
see also United States v. Murillo, 288 F.3d 1126, 1137 (9th Cir. 2002) (stating that the government concedes and the court agrees that no caselaw supports
classifying the present sense impression as “firmly rooted”).

25 Coulter, 62 M.J. at 526.
2% |d. at 528.

297 |d

298 Id

299 |d

300 |d

301 Id

302 |d
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Coulter, like Scheurer, assists the practitioner in providing a slightly different analytical framework for confrontation
questions. The NMCCA began with a purely hearsay analysis. This technique has a distinct advantage—if a statement fails
to satisfy the hearsay requirements, the practitioner has no need to enter the wilderness of a confrontation analysis. If, on the
other hand, the hearsay requirements are satisfied, one of two broad confrontation tests will be applied—Roberts or
Crawford. The question as to which test applies comes back to the original question—what does testimonial mean? The
Coulter court made fairly quick work of this issue. The facts of Coulter strongly favor a nontestimonial characterization.
Very simply, there was no government involvement in the production of the statement. Without governmental involvement,
there is no real issue of the “unique potential for prosecutorial abuse” dangers contemplated by the framers. The absence of
government involvement also addresses concerns regarding the form of the statement. Clearly KL’s statement did not fall
within either of the specific examples of testimonial statements nor did it fit within the broad definitions of a testimonial
statement provided by Crawford. Finally, the issue of the declarant’s expectations was also a fairly easy question to resolve.
The statements at issue resulted from a spontaneous, traumatic conversation between the young, naive girl and her sincerely
and intensely interested parents. These statements, the court readily determined, were not of such a nature that the declarant
would expect the statements to be used prosecutorially at a later date. As a result, the Coulter court appears to have rightly
concluded that KL’s statements were nontestimonial.

Coulter provides one additional lesson to the practitioner, or at least a reminder of an old lesson. This case again
suggests that multiple theories of admissibility should be offered by trial counsel when hearsay is at issue. For example, and
as was the case in Coulter, a present sense impression might be considered a firmly rooted hearsay exception and, as such,
would satisfy the Confrontation Clause, assuming the statement is characterized as nontestimonial. Other firmly rooted
hearsay exceptions, most notably excited utterances and statements made for medical diagnosis and treatment, would almost
certainly satisfy the Confrontation Clause analysis.’*®® Similarly, an opponent to the statement might find it useful to
articulate exactly why the statement does not satisfy the requirements of any particular hearsay exception. With regard to
statements that are not firmly rooted, such as residual hearsay as in Coulter, or statements against interest as in Scheurer, the
defense counsel can rightfully force the government to remain within the bounds of the making of the statement itself and
forbid treading into the territory of extrinsic evidence.

From the perspective of determining whether a statement is testimonial or not, Coulter is a straightforward case. Perhaps
equally straightforward are cases involving business records. Crawford clearly lists business records under the category of
nontestimonial statements.** Applying this guidance, the NMCCA held in United States v. Rankin®* that the underlying
documents used to prove an unauthorized absence charge were non-testimonial. Similarly, in another unpublished opinion,
the service court in United States v. Ryan®* held that urinalysis results in a wrongful use case were not testimonial in nature.
More significantly is United States v. Maygari, a CAAF case that also held that the results of a urinalysis were not
testimonial in nature.® For the practitioner today, business records are generally nontestimonial in nature. Though not
without exception,®® this rule is the closest sure a thing in Confrontation Clause jurisprudence as can be found.

Conclusion

Many statements were made this term regarding the Confrontation Clause. Those statements lend themselves to an
intelligent, understandable conversation to the careful listener. In reverse order of presentation in this article, consider once
again the following seemingly disparate comments.

First, when the declarant is not present at trial and hearsay is not at issue, the fundamental question is one of
categorization. Whether a statement is testimonial or nontestimonial in nature is a matter of careful legal analysis, a pattern
of which is provided in the Scheurer opinion. For hearsay that is testimonial in nature, only production of the witness or a

%03 |daho v. Wright, 497 U.S. 805, 827 (1990).

%4 Crawford v. Washington, 541 U.S. 36, 56 (2004).

%% No. 200101441, 2005 CCA LEXIS 354 (N-M. Ct. Crim. App. Nov. 10, 2005) (unpublished).
%06 No. 9900374, 2005 CCA LEXIS 407 (N-M. Ct. Crim. App. Dec. 30, 2005) (unpublished).
%7 62 M.J. 123 (2006).

%% See People v. Rogers, 780 N.Y.S.2d 393, 397 (N.Y. App. Div. 2004) (blood test generated in anticipation of trial by prosecution testimonial in nature);

see also People v. Hernandez, 794 N.Y.S.2d 788, 789 (N.Y. Sup. Ct. 2005) (fingerprint records testimonial in nature); Commonwealth v. Carter, 861 A.2d
957 (Pa. Super. Ct. 2004) (lab report identifying substance as cocaine testimonial in nature).
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demonstration of unavailability coupled with a prior opportunity to cross-examine will satisfy constitutional demands. If the
hearsay is nontestimonial in nature, the critical question becomes one of classifying the hearsay as firmly rooted or bearing
particularized guarantees of trustworthiness. If the hearsay is of the latter classification, then care should be taken to look
only at the circumstances of the taking of the statement and not at extrinsic evidence. If the hearsay is of the former
classification, firmly rooted, then generally the constitutional demands will be satisfied. Second, if the witness is not
produced at trial, the court must determine whether the witness is truly unavailable. Practitioners should take care in
discerning the difference between legal availability, physical availability, availability for the purpose of the Confrontation
Clause, and availability for the purpose of hearsay. Rhodes and Campbell are instructive in this regard. Practitioners should
take care when the witness testifies in some way other than in-person, in-court testimony. Here, Yates and the question of
remote testimony is instructive. Third, for the witness who does testify, proper latitude must be given for cross-examination
in order to satisfy the Confrontation Clause, a point emphasized by both Israel and James. Fourth and finally, in rare cases,
the Confrontation Clause may be satisfied even in the absence of the witness if waiver or forfeiture may be established, a
proposition perhaps best considered in light of the Mayhew and Jordan opinions. Together these varied statements really do
lend themselves to a conversation—a conversation of key importance to the military justice practitioner.
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Forks in the Road: Recent Developments in Substantive Criminal Law

Lieutenant Colonel Mark L. Johnson
Professor, Criminal Law Department
The Judge Advocate General’s Legal Center and School, U.S. Army
Charlottesville, Virginia

Introduction
“When you come to a fork in the road, take it.!

The past year brought substantial changes to the Manual for Courts-Martial (MCM),? both by executive order® and the
2006 National Defense Authorization Act (NDAA).* These changes significantly impact the present and future practice of
military justice, especially in the area of sexual misconduct. In addition, the past term brought several decisions from the
Court of Appeals for the Armed Forces (CAAF) interpreting federal statutes and examining their scope under General Article
134, Uniform Code of Military Justice (UCMJ).> Of these decisions, the most important signal a fundamental change in
regulating child pornography overseas. The CAAF also issued several decisions reinforcing trends from past terms, most
notably in the area of pleadings and modification. This article discusses all of these changes and important decisions and also
highlights opinions from the past term concerning solicitation, indecent acts, drug offenses, and obstruction of justice.

Amendments to the MCM

The first section of this article discusses the new statute of limitations provisions contained in Executive Order 13,387°
and the 2006 NDAA.” Next, this article summarizes other executive order changes dealing with lawfulness of orders,
drunken or reckless operation of a vehicle, patronizing a prostitute, threat or hoax, and unreasonable multiplication of
charges. Finally, the article focuses on recent changes to the UCMJ, including a new offense for stalking® and greatly
expanded treatment for sexual misconduct under Avrticle 120, UCMJ.?

Statute of Limitations, Article 43 UCMJ
It ain’t over till it’s over.™
On 24 November 2003, Congress passed the 2004 NDAA.*' That legislation expanded the statute of limitations for
certain child abuse offenses to the victim’s twenty-fifth birthday.'?> As noted in a previous symposium article, those changes

to the statute of limitations left two unanswered questions.*® First, did Congress really intend to create a more lenient posture
for those who raped a child rather than an adult?** Second, is the legislation retroactive?™

! Yogi Berra Quotes, http://www.digitaldreamdoor.com/pages/quotes/yogiberra.ntml (last visited July 13, 2006) [hereinafter Yogi Berra Quotes].
2 MANUAL FOR COURTS-MARTIAL, UNITED STATES (2005) [hereinafter MCM].

% See Exec. Order No. 13,387, 70 Fed. Reg. 60697 (Oct. 18, 2005).

* See National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, §§ 551-553, 119 Stat. 3136 (2006).
® MCM, supra note 2, pt. IV. § 60.

70 Fed. Reg. 60697 (the executive order is effective thirty days after signing).

" National Defense Authorization Act for Fiscal Year 2006 § 553.

® 1d. §551.

° 1d. § 552.

% Yogi Berra Quotes, supra note 1.

" National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, 119 Stat. 3257 (2003).
2 See id.

3 Major Jeffrey C. Hagler, Duck Soup: Recent Developments in Substantive Criminal Law, ARMY LAW., July 2004, at 81.

 See id. Rape is a capital crime with no statute of limitations; therefore, the new legislation effectively modified that rule in the case of child rape.

5 Seeid.

JUNE 2006 « THE ARMY LAWYER « DA PAM 27-50-397 23



The 2006 NDAA addressed the first question by making it clear that there is no statute of limitations for murder, rape, or
any other offense punishable by death.’® The special rules for child abuse offenses now also extend to the life of the child or
within five years after the date the offense was committed, whichever is longer.” The 2006 NDAA amended Article 43,
subparagraph (B), UCMJ, to include any offense committed in connection with child abuse offenses and not merely those
offenses committed in conjunction with sexual or physical abuse.’® In addition, “any offense” punishable by Article 120
replaces “rape or carnal knowledge” in subsection (i), most likely in anticipation of the new sexual misconduct scheme
discussed later in this article.’® Finally, child abuse offenses now specifically include kidnapping® and acts that involve
abuse of a person who has not attained the age of eighteen years and would constitute an offense under the following
provisions of title 18 of the U.S. Code: chapter 110, sexual exploitation and other abuse of children; chapter 117,
transportezlgion for illegal sexual activity and related crimes; or section 1591, sex trafficking of children by force, fraud, or
coercion.

The discussion accompanying Rule for Courts-Martial (RCM) 907(b)(2) was amended to address retroactivity by
limiting RCM 907(b)(2) applicability to those offenses committed on or after 24 November 1998. The analysis added for
this change further indicates that although the expired period (on or before 23 November 1998) is beyond reach, the period
from 24 November 1998 to 23 November 2003 may be extended.?® Although the Court in United States v. Stogner
specifically avoided that issue, the drafters are arguably on solid ground.**

Lawfulness of Orders, Article 90 UCMJ
Part 1V, paragraph 14c(2)(a), was amended to clarify that lawfulness of an order should be determined by the military
judge, not the trier of fact.® The analysis accompanying Article 90 cites United States v. New® as the basis for this change.
Drunken or Reckless Operation of Vehicle, Aircraft, or Vessel, Article 111 UCMJ?’
Article 111, UCMJ, was last amended by the 2004 NDAA.?® The portion of Executive Order 13,387 addressing changes

to Part IV, paragraph 35 should be ignored.”” The correct statutory and implementing provisions for Article 111, UCMJ, are
included in the MCM 2005 edition.*

16 See National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, § 553, 119 Stat. 3136 (2006).
7 Seeid.

8 See id.

19 See id.; see infra pages 9-15.

2 National Defense Authorization Act for Fiscal Year 2006 § 553.

2 g,

22 gee Exec. Order No. 13,387, 70 Fed. Reg. 60697, 60707-60708 (Oct. 18, 2005).
% |d. at 60708 (citing Stogner v. California, 539 U.S. 607, 609 (2003)).

# See Stogner, 539 U.S. at 607, 618 (“Even where courts have upheld extensions of unexpired statutes of limitations (extensions that our holding today does

not affect), they have consistently distinguished situations where limitations periods have expired.” (citation omitted)).
% 70 Fed. Reg. at 60712.

% See id. (citing United States v. New, 55 M.J. 95, 100-01 (2001); see also Colonel Michael J. Hargis & Lieutenant Colonel Timothy Grammel, Annual
Review of Developments in Instructions—2005, ARMY LAw., Apr. 2006, at 80 (discussing the recent case of United States v. Deisher, 61 M.J. 313 (2005),
which reinforced the military judge’s role in determining the lawfulness of an order).

2 UCMJ art. 111 (2005). Although not a change to the MCM per se, practitioners should review United States v. Scheurer, 62 M.J. 100, 109-110 (2005)
(holding that Article 111 includes both the operation, and the physical control of a vehicle while impaired. “Physical control” could include the following
possible actions: sitting behind and leaning against the steering wheel; sitting in the drivers seat of a parked car with one’s hands on the wheel and the key in
the ignition but without the engine running; and sitting behind the wheel with the key in the ignition. Unless the government proves beyond a reasonable
doubt that the accused was in the driver’s seat, rather than the front passenger’s seat, the government has not proven an Article 111 offense (citing United
States v. Barnes, 24 M.J. 534, 535 (A.C.M.R. 1987))).

% National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, 117 Stat. 1392 (2003).

% gee Lieutenant Colonel Michele Shields, The National Defense Authorization Act for Fiscal Year 2006, Amendments to the Uniform Code of Military
Justice, Joint Service Committee on Military Justice Report, Criminal Law Division, Office of the Judge Advocate General (stating that changes to correct
the error in EO 13,387 concerning Article 111 are included in the draft EO currently being reviewed at the Office of Management and Budget (OMB)); E-
mail with attachment from LTC Michele Shields, Chief, Policy Branch, Criminal Law Division, Office of the Judge Advocate General, U.S. Army, to LTC
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Pandering and Prostitution, Article 134 UCMJ

Part IV, paragraph 97, was amended by adding the offense of patronizing a prostitute.®® The elements of this new
offense include the following: (a) that the accused had sexual intercourse with another person, not the accused’s spouse; (b)
that the accused compelled, induced, enticed, or procured such person to engage in an act of sexual intercourse in exchange
for money or other compensation; (c) that this act was wrongful; and (d) that, under the circumstances, the conduct of the
accused was to the prejudice of good order and discipline in the Armed Forces or was of a nature to bring discredit upon the
Armed Forces.** The maximum punishment chart, Appendix 12, was amended by designating the same maximum
punishment for patronizing a prostitute as for prostitution, which currently includes a dishonorable discharge, forfeiture of
all pay and allowances, and confinement for one year.**

Threat or Hoax, Article 134 UCMJ

Executive Order 13,387 brought several changes to Part IV, paragraph 109, of the MCM.* The title was changed from
“Threat or Hoax: Bomb” to “Threat or hoax designed or intended to cause panic or public fear.”*® The word “bomb” was
removed from both the threat and hoax categories, and the offense was amended to include threats or hoaxes involving
weapons of mass destruction; biological or chemical agents, substances or weapons; or hazardous materials.®’ Finally,
paragraph 109e and the maximum punishment chart, Appendix 12, were amended by increasing the maximum confinement
from five to ten years.*®

Preferral of Charges, R.C.M. 307

Rule for Court-Martial 307(c)(4) was amended by making the first sentence of the discussion, which concerns
unreasonable multiplication of charges, part of the rule.*® That sentence reads, “What is substantially one transaction should
not be made the basis for an unreasonable multiplication of charges against one person.”° The analysis accompanying RCM
307(c)(4) reflects United States v. Quiroz,* which identifies the prohibition against the unreasonable multiplication of
charges as “a long-standing principal” of military law.*

New UCMJ Article 120a—Stalking

The 2006 NDAA implemented dramatic changes to Article 120 of the UCMJ.** The first of those changes is the new
Avrticle 120a for stalking, effective 6 July 2006.** The new offense includes any person subject to the code who:

Mark Johnson, Professor, Criminal Law Department, The Judge Advocate General’s Legal Center and School, U.S. Army (28 Mar. 2006) (on file with
author) [hereinafter OTJAG Email].

¥ OTJAG Email, supra note 29.
® 70 Fed. Reg. at 60701.

% d.

¥ 1d. at 60714.

* MCM, supra note 2, app. 12.

% See 70 Fed. Reg. at 60701-60702.

% 1d.

¥ 1d.

% See id. at 60714; MCM, supra note 2, app. 12.
% See 70 Fed. Reg. at 60697.

0 d.

4

s

See 55 M.J. 334 (2001).

42

See 70 Fed. Reg. at 60707; see also United States v. Roderick, 62 M.J. 425 (2006) (holding that military judge may dismiss charges and specifications as
an unreasonable multiplication of charges at findings).

8 See National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, §§ 551-552, 119 Stat. 3136 (2006).
“ See id. § 551.
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(1) wrongfully engages in a course of conduct directed at a specific person that would cause a reasonable
person to fear death or bodily harm, including sexual assault, to himself or herself or a member of his or her
immediate family; (2) who has knowledge, or should have knowledge, that the specific person will be
placed in reasonable fear of death or bodily harm, including sexual assault, to himself or herself or a
member of his or her immediate family; and (3) whose acts induce reasonable fear in the specific person of
death o:sbodily harm, including sexual assault, to himself or herself or to a member of his or her immediate
family.

“Course of conduct” is defined as “repeated maintenance of visual or physical proximity to a specific person” or
“repeated conveyance of verbal threats, written threats, or threats implied by conduct, or a combination of such threats,
directed at or toward a certain person.”*® “Repeated conduct” is defined as two or more occasions, and “immediate family” is
defined as a

spouse, parent, child, or sibling of the person, or any other family member, relative, or intimate partner of
the person who regularly resides in the household of the person or who within the six months preceding the
commencement of the course of conduct regularly resided in the household of the person.*’

This new provision is loosely based on the federal statute used as a guideline for state stalking legislation.*® The provision
also codifies the practice of charging this offense under General Article 134, UCMJ.* The new legislation provides more
uniform application and better notice to servicemembers of the prohibited conduct.*® The U.S. Army’s Office of the Judge
Advocate General, Criminal Law Division, recently published an information paper with proposed implementation guidance,
including elements, maximum punishment (three years confinement), and a sample specification.® Although the statute was
effective 6 July 2006, the executive order implementing these provisions is not yet signed.®* To determine the maximum
punishment before the executive order is signed, practitioners are urged to argue that stalking is closely related to the UCMJ
offenses of communicating a threat or offering a type of assault with an unloaded firearm.>® In the alternative, counsel could
argue that stalking is closely related to the analogous federal crime, which has a maximum period of five years
confinement.*

New UCMJ Article 120—Rape, Sexual Assault, and Other Sexual Misconduct

Effective 1 October 2007, the UCMJ will greatly expand the provisions for charging sexual offenses under Article 120,
including far more detailed definitions for rape and sexual assault.>® These changes are the result of recent efforts by
Congress to examine and update the UCMJ’s sexual offense provisions. The Ronald W. Reagan National Defense
Authorization Act for Fiscal Year 2005 required the Secretary of Defense to propose changes regarding sexual offenses in the
UCMJ “to conform more closely to other Federal Laws and regulations that address sexual assault.”®® As a result, the Joint
Service Committee on Military Justice created a subcommittee to review the federal statutes and all the state statutes.®’

* 1d.
% 1d.
7 1d.
8 See H.R. REP. NO. 109-089 (2006); see also 18 U.S.C.S. § 2261A (LEXIS 2006).

4 See United States v. Saunders, 59 M.J. 1, 17-18 (2003) (charging under General Article 134 justified in part on the prevalence of state statutes, albeit in

many different forms).
% See National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, §§ 551, 119 Stat. 3136 (2006).

5! E-mail from COL Flora Darpino, Chief, Criminal Law Division, Office of The Judge Advocate General, U.S. Army, to LTC Patricia Ham,, Professor and
Chair, Criminal Law Department, The Judge Advocate General’s Legal Center and School, U.S. Army (12 June 2006) (e-mail with attachment on file with
author).

52 d.
5 1d.
54 Id
% National Defense Authorization Act for Fiscal Year 2006, § 552.

% H.R. Rep. No. 109-89 (2006) (citing The Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, 118 Stat.
1811 (2004)).

5 SEX CRIMES AND THE UCMJ: A REPORT FOR THE JOINT SERVICE COMMITTEE ON MILITARY JUSTICE (Feb 2005), http://www.defenselink.mil/dodgc/php/
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Although the subcommittee concluded that no changes were necessary, it did include several options for changing the
UCMJ.® It is generally accepted that “Option 5” of the six options contained in the report is the basis for the new
legislation.>®

The new sexual assault provision provides a “series of graded offenses relating to rape, sexual assault and other sexual
misconduct, based on the presence or absence of aggravating factors.”® The categories for rape, sexual assault, and other
sexual misconduct under the new Article 120 include: (a) rape; (b) rape of a child; (c) aggravated sexual assault; (d)
aggravated sexual assault of a child; (e) aggravated sexual contact; (f) aggravated sexual abuse of a child; (g) aggravated
sexual contact with a child; (h) abusive sexual contact; (i) abusive sexual contact with a child; (j) indecent liberty with a
child; (k) indecent act; (1) forcible pandering; (m) wrongful sexual contact; and (n) indecent exposure.®*

There are numerous and detailed definitions that the practitioner will have to master including, but not limited to, the
following: (1) sexual act; (2) sexual contact; (3) grievous bodily harm; (4) dangerous weapon or object; (5) force; (6)
threatening or placing another in fear under (a) rape or (e) aggravated sexual contact; (7) threatening or placing another in
fear under (c) aggravated sexual assault or (h) abusive sexual contact; (8) bodily harm; (9) child; (10) lewd act; (11) indecent
liberty; and (12) indecent conduct.®* The two most important of these definitions are “sexual act” and “sexual contact.”
Sexual act is defined as contact between the penis and vulva; or penetration of a genital opening by hand, finger, or other
object with intent to abuse, humiliate, harass, or degrade, or to arouse or gratify sexual desire.®® Sexual contact is defined as
intentional touching, directly or through clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks, or causing
another to do the same, with an intent to abuse, humiliate, or degrade, or to arouse or gratify sexual desire.** Most of the
offenses are best understood by applying these two definitions in different contexts, from most to least aggravating.®

Also effective on 1 October 2007 are expanded aggravating factors under Article 118(4), felony murder, and an
expanded statute of limitations under Article 43, UCMJ.®® Under the new felony murder, “Rape” is replaced with rape, rape
of a child, aggravated sexual assault, aggravated sexual assault of a child, aggravated sexual contact, aggravated sexual abuse
of a child, and aggravated sexual contact with a child.”” Under the new statute of limitations, Article 43(a), “rape,” is
replaced with “rape, or rape of a child.”®®

One of the most significant changes under the new statute is that “without consent” will no longer be an element for
rape.*® Under the new provision, consent and mistake of fact as to consent are affirmative defenses for rape, aggravated
sexual assault, aggravated sexual contact, and abusive sexual contact.”” Another major difference is that unlike the current
provision, the burden is on the accused to prove the affirmative defenses of consent and mistake of fact by a preponderance
of the evidence.”* After this burden is met, the prosecution must disprove the defense beyond a reasonable doubt.”

docs/subcommittee_reportMarkHarvey1-13-05.doc [hereinafter SEX CRIMES AND THE UCMJ]; see also U.S. DEP’T OF DEFENSE, DIR. 5500.17, ROLE AND
RESPONSIBILITIES OF THE JOINT SERVICE COMMITTEE ON MILITARY JUSTICE (May 2003).

%8 SEX CRIMES AND THE UCMJ, supra note 57.

% E-mail from House Armed Services Committee attorney (and member of drafting committee for new sexual assault legislation), to LTC Mark Johnson,
Professor, Criminal Law Department, The Judge Advocate General’s Legal Center and School, U.S. Army (9 Mar. 2006) [hereinafter Option 5 Email] (on
file with the author).

% H.R. REP. No. 109-89 (2006).

6 National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, § 552(a), 119 Stat. 3136 (2006).
%2 1d.

5 1d.

% 1d.

% 1d.

5 1d. § 552(d), (e).

®" Id. § 552(d).

% 1d. § 552(e).

69

2

kg

Id. § 552(a). The current elements for rape under UCMJ art. 120(a) are: that the accused committed the act of sexual intercourse; and that the act of
sexual intercourse was done by force and without consent. UCMJ art. 120(a) (2005).

™ National Defense Authorization Act for Fiscal Year 2006 § 552(a).
4.
2 1d.
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The provisions concerning consent and mistake of fact as to consent raise several specific concerns. First, is the question
of whether the accused has satisfied the preponderance of the evidence standard a question of law or fact? The statute does
not specify, and arguments are apparent for either approach. For example, the affirmative defense of mistake of fact as to age
in carnal knowledge also shifts the burden of proof by a preponderance of the evidence to the defense and is ultimately for
the panel to decide.” In those cases, however, the instruction provides an absolute defense, and the instructor is only given
after the military judge determines that the defense is “in issue.””* Because the initial defense burden under the new statute
acts only to shift the burden back to the government, the question of whether the initial burden has been met is arguably best
framed as one of law for the military judge. Additionally, it would seem difficult (as a matter of law and fact) for a panel to
find by a preponderance of the evidence that the victim consented or that there was mistake of fact as to consent and then find
beyond a reasonable doubt that the victim did not consent or that there was no mistake of fact.

Problems in practical application are joined by constitutional concerns. Although a similar District of Columbia statute,
which was cited as the basis for this new rule, also places the initial burden on the accused, it does not shift the burden back
to the government.” As noted in the cases cited for this new provision, even that approach is not without danger.” One of
the main concerns here is the availability of consent (or affirmative defense) evidence on the issue of force, which the
government must still prove beyond a reasonable doubt.”” Several jurisdictions shift the burden of affirmative defenses,
requiring varied levels of proof to do s0.”® However, shifting the burden from the accused at a preponderance of the evidence
standard back to the government at a beyond a reasonable doubt standard (by statute) charts new waters for the UCMJ, and
the cited authority in “Option 5” does not provide a clearly supported basis for the journey.

Several challenges also lie ahead in implementing the new rape and sexual misconduct scheme. First, it may be difficult
for military courts to determine the precedent upon which they should rely on when interpreting the new statute. “Option 5”
cites various sources of law, including federal, state, and military law.”® While most sections cite fairly specific bases for a
particular provision, that is not always the case. For example, when discussing consent and mistake of fact as to consent,
“Option 5” references caselaw from two different federal circuits and the CAAF.® This is further complicated by two other
factors. First, the legislative history and committee notes do not specifically cite “Option 5” as the source for the legislation,
although this is generally accepted to be the case.®* Second, Congress did not adopt several recommendations contained
within “Option 5,” including the recommendation that forcible sodomy be addressed under rape or that consensual sodomy
be placed within a category of sexual misconduct punishable if prejudicial to good order and discipline or service
discrediting.?? Clearly, certain portions of “Option 5” do not represent the intent of Congress.

The second major challenge is interpreting the relationship between the new statute and existing Article 134 offenses that
specifically address the same conduct. Several existing UCMJ provisions directly conflict with the new statute, including
indecent acts and liberties with a child, indecent acts with another, and indecent exposure.?® Other offenses may also
conflict; for example, are the offenses of indecent assault and assault with intent to commit rape now preempted in certain
cases?® Practitioners will need clear guidance on how to proceed in this area.

® MCM, supra note 2, R.C.M. 916(j)(2); U.S. DEP’T OF ARMY, PAM. 27-9, LEGAL SERVICES: MILITARY JUDGE’S BENCHBOOK para. 3-45-2 n.3 (15 Sept.
2002) [hereinafter BENCHBOOK].

™ MCM, supra note 2, R.C.M. 920(e)(3). A defense is “in issue” when “some evidence” has been admitted upon which members might rely. Id. R.C.M.
920(e)(3) discussion.

™ SEx CRIMES AND THE UCMJ, supra note 57, at 247 (citing D.C. CODE ANN. § 22-3007 (2004)).

" 1d. at 249 (citing Hicks v. United States, 707 A.2d 1301, 1303-1304 (D.C. App. 1998) and Russell v. United States, 698 A.2d 1007, 1016-1017 (D.C.
App. 1997) (both cases were reversed because instructions improperly limited consideration of constitutionally relevant evidence)).

" 1d. See generally Martin v. Ohio, 480 U.S. 228 (1987) (cited by both Hicks, supra note 76 and Russell, supra note 76).
® Marlene A. Attardo, Defense of Mistake of Fact as to Victim’s Consent in Rape Prosecution, 102 A.L.R. 5th 447 (2006).
™ SEX CRIMES AND THE UCMJ, supra note 57, at Option 5.

% 1d. at 249.

8 Option 5 Email, supra note 59.

# SEX CRIMES AND THE UCMJ, supra note 57, Option 5, at 233 and 293-99.

8 gSee National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163, § 552, 119 Stat. 3136 (2006); UCMJ art. 134 (Indecent acts or
liberties with a child, Indecent acts with another, and Indecent exposure).

8 See National Defense Authorization Act for Fiscal Year 2006 § 552; MCM, supra note 2, pt. 1V, 1 63, 64, and 60c.(5).
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Finally, counsel and military judges will need elements, procedural rules, and instructions for the Military Judge’s
Benchbook (Benchbook) by the effective date of the statute. This will be difficult, given the extremely complex nature of the
legislation. The new scheme specifically applies to offenses occurring on or after 1 October 2007.* Given the statute of
limitations for rape and child abuse offenses,®® military practitioners will operate under the old and new system for quite
some time. Keeping counsel and military judges versed in both systems and using the correct formats when trying cases will
require vigilance by everyone practicing and teaching military justice.

The General Article

During the past term, the CAAF issued several important decisions interpreting the parameters of General Article 134,
UCMJ, especially in the area of applying and interpreting federal statutes under Clause 3, Crimes and offenses not capital.
This section of the article examines the scope of the General Article within a diverse range of offenses covering child
pornography, explosives, soliciting a minor, and use of unlawful substances.

Child Pornography—Martinelli,®” Reeves,®® and Hays®

United States v. Martinelli was a watershed case in Article 134 jurisprudence, and the first of three cases to examine the
Child Pornography Protection Act (CPPA) during the 2005 term.* While stationed in Germany, Specialist (SPC) Martinelli
visited an off-post Internet café to view and download child pornography.®* While there, he searched Internet websites and
chat rooms to communicate with those willing to send him the images.*> Martinelli received these images through electronic
mail on personal Hotmail or Yahoo! accounts or by accessing websites containing the images.** Martinelli downloaded the
images to the hard drive of the Internet café computer.** He attached and transmitted some of the images to others via his
Yahoo! or Hotmail accounts and copied still more images to a separate disk.*> Martinelli took the disk back to his barracks
room on Cambrai Fritsch Kaserne, a U.S. Army installation, where he loaded some of the images onto the hard drive of his
personal computer.®® Martinelli pleaded guilty to obstructing justice in violation of Article 134 and to sending, receiving,
reproducing, and possessing child pornography under Article 134, Clause 3, in violation of section 2252A of the CPPA.Y’

In a three-to-two decision, the CAAF held that the CPPA has no extraterritorial application.®® The court harmonized the
seminal cases of Equal Opportunity Commission v. Arabian American Oil Co.*® and United States v. Bowman® by holding
that the only classes of criminal statutes exempt from the presumption against extraterritoriality are those statutes aimed at
obstructions and frauds against the government.’®* The CAAF held that child pornography does not fall in this category but

% See National Defense Authorization Act for Fiscal Year 2006 § 552.
% See id. § 553 (codified at 10 U.S.C.S. § 843 (LEXIS 2006).
United States v. Martinelli, 62 M.J. 52 (2005).

)

8

2

8 United States v. Reeves, 62 M.J. 88 (2005).

8 United States v. Hays, 62 M.J. 158 (2005).

% Martinelli, 62 M.J. at 52. The CPPA consists of 18 U.S.C. §§ 2251, 2252, 2252A, and 2260(b) (2000).
% d. at 55.

% 1d.

% 1d.

% 4.

% 1d.

% 1d.

% 1d. Article 134, UCMJ, has three clauses. Clause | includes conduct prejudicial to good order and discipline, Clause 2 includes service discrediting
conduct, and Clause 3 incorporates non-capital federal crimes or assimilates state statutes under 18 U.S.C. § 13 (2000). See MCM, supra note 2, pt. IV,
para. 60c.

% Martinelli, 62 M.J. at 54.
% 499 U.S. 244 (1991).
100260 U.S. 94 (1922).
01 Martinelli, 62 M.J. at 57.
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is a crime that “affects the peace and good order of the community,” generally applicable only within territorial
boundaries.'*

The CAAF’s inquiry then turned to whether the CPPA gave any indication of congressional intent to extend its coverage
extraterritorially.!®® The first three categories of section 2252A involve the movement of child pornography in “interstate or
foreign commerce,” while the final two categories can involve either “interstate or foreign commerce” or the “situs” of the
accused.™™ The court was not persuaded that using interstate or foreign commerce was anything more than a straightforward
reference to the Commerce Clause and certainly was not the “clear expression” required to overcome the presumption against
extraterritoriality.'® The CAAF then examined the situs definitions referenced in the statute and dismissed each in turn.'®
First, the CAAF held that references to “Indian country” reflect the “unique, and inherently domestic, relationship between
the United States Government and American Indians.”**" Second, the CAAF held that “[t]he special maritime and territorial
jurisdiction of the United States” provision as applied extraterritorially was the subject of complex litigation that inherently
demonstrated “something less than a “clear expression’ of congressional intention” to extend its reach to the boundaries of a
foreign nation.'® Finally, the CAAF held that “any land or building owned by, leased to, or otherwise used by or under
control of the United States Government” did not “provide clear evidence of a congressional intent that the statute should
apply outside the boundaries of the United States.”*”® Rather, this language could just as easily apply to “national parks,
federal office buildings, and domestic military installations.”**

After determining that there was no extraterritorial application, the CAAF held that domestic application was possible
under a “continuing offense” theory for material that flowed through servers in the United States (specifications one through
three).!*! The only specification that had domestic application in Martinelli, however, involved sending pornographic
material into the United States through email servers (specification 1).**> The CAAF then held that Martinelli’s plea to that
specification was improvident under Ashcroft v. Free Speech Coalition'*® and United States v. O’Connor,™** because of the
focus on the unconstitutional definition of child pornography and the lack of focus on “actual” versus “virtual” images.™

While holding that the pleas to specifications one through four were deficient under the CPPA,'* the CAAF noted that
lesser included offenses under Clause 1 or Clause 2 of Article 134™" were still possible.*®* The CAAF distinguished its
holdings in United States v. Sapp and United States v. Augustine because those cases did not involve the constitutional
dimension present in O’Connor.**® The difference between the CAAF’s inquiry under the higher O’Connor standard and the

02 |d. at 58.
103 1d. at 59.
104 |d
105 1d. at 60.
106 |d
107 |d

108 1d. (citing United States v. Corey, 232 F.3d 1166 (9th Cir. 2000) (holding that special maritime and territorial jurisdiction applies to property inside U.S
Air Bases in Japan) and United States v. Gatlin, 216 F. 3d 207 (2d Cir. 2000) (holding that special maritime and territorial jurisdiction does not include
housing complexes inside U.S Army installations in Germany)).

108 Martinelli, 62 M.J. at 61.
110 |d
11 1d. at 62-64 (citing United States v. Moncini, 882 F.2d 401 (9th Cir. 1989)).

12 |d. at 63-64 (noting that nothing in the record indicated U.S. connection with reproducing or receiving child pornography).

13 535 U.S. 234 (2002).
14 58 M.J. 450, 452-53 (2003) (holding Ashcroft requires “actual” character of visual depictions as a factual predicate to guilty plea under the CPPA).

15 Martinelli, 62 M.J. at 65-66.
M6 1d. at 66 (holding specification one deficient under O’Connor and specifications two through four deficient because the CPPA did not apply to

Martinelli’s conduct in the first place).
7T MCM, supra note 2, pt. IV. 1 60c(2) and (3).

18 See O’Connor, 58 M.J. at 454-55 (holding that although improvident in this case, lesser included offenses under Clause 1 or 2 of Article 134 are possible
if servicemembers demonstrate a clear understanding of which acts were prohibited and why those acts were prejudicial to good order and discipline or
service discrediting). Cf. United States v. Sapp, 53 M.J. 90 (2000); United States v. Augustine, 53 M.J. 95 (2000) (holding that lesser included offenses to
the CPPA based specifications under Clause 2 (service discrediting conduct) were provident).

1% Martinelli, 62 M.J. at 66.
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“review under the less strict Augustine/Sapp standard is a qualitative difference.”? The court stated that “[t]he critical
inquiry here is whether the record reflects an appropriate discussion of and focus on the character of the conduct at issue as
service-discrediting or prejudicial to good order and discipline.”*** When constitutionally protected language is implicated,
the record must “conspicuously reflect” the clear understanding of the prohibited conduct required under O’Connor.*? In
this case, there was no discussion of service discrediting conduct or prejudice to good order and discipline in connection with
the CPPA specifications, precluding lesser included offenses under the “stricter scrutiny” of O’Connor and Mason.*?®
Specifications one through four, which were based on the CPPA, and the sentence were set aside.”* Chief Judge Gierke and
Judge Crawford both registered strong dissents.'?

In United States v. Reeves, the CAAF again considered the CPPA in an overseas environment.*”® Sergeant (SGT)
Reeves was stationed in Germany where all of his misconduct occurred.’?” He used the on-post library computers to receive
and download child pornography, and he printed the images using library printers.® Various pornographic images were also
found in his vehicle and quarters.’” In addition, SGT Reeves engaged in filming (from about 200 feet) the genital areas of
young German girls near Hanau, Germany, particularly focusing on one of the girls to see into her shorts.**

Reeves pleaded guilty to possessing and receiving child pornography and using a minor to engage in sexually explicit
conduct for the purpose of producing a visual depiction of such conduct under Article 134, Clause 3, in violation of the
CPPA.™ The CAAF held that under the Martinelli analysis, the CPPA, including section 2251, was not extraterritorial.**
Further, because none of Reeves’s conduct continued into the United States, his conduct did not have domestic application.*®
Finally, although the language in the specifications did not raise “constitutional concerns” as outlined in O’Connor, Mason,
and Martinelli, there was no discussion of whether Reeves’s conduct was service discrediting or prejudicial to good order and
discipline.®® Therefore, the CAAF was also precluded from affirming lesser included offenses under Sapp and Augustine.*®
The CAAF set aside the CPPA based specifications and the sentence.”*® As in Martinelli, both Chief Judge Gierke and Judge
Crawford registered strong dissents.**’

In United States v. Hays, the CAAF once again addressed CPPA applicability and the possibility of lesser included
offenses under Clauses 1 and 2 of Article 134, UCMJ.**® Specialist Hays pleaded guilty to distributing, receiving,
possessing, and soliciting others to distribute and receive child pornography under Article 134, Clause 3, in violation of the

20 1d. at 66-67 (“Although the understanding required of the servicemember remains the same, we require a clearer more precise articulation of the
servicemember’s understanding under O’Connor than we require in the cases where the accused’s First Amendment rights are not implicated”).

21 1d. at 67; see United States v. Mason, 60 M.J. 15 (2004). In Mason, the military judge also used unconstitutional language but sua sponte discussed
Clauses 1 and 2 of Article 134 with the accused. “The difference between Mason and O’Connor was that the military judge in Mason specifically discussed
the character of the underlying conduct and Mason agreed that his conduct was both service discrediting and prejudicial to good order and discipline.”
Martinelli, 62 M.J. at 67.

12 Martinelli, 62 M.J. at 67.

128 |d. at 66-67 (under the facts of this case, Martinelli’s pleas would have been improvident even under the less strict Sapp/Augustine standard due to the
lack of any discussion concerning prejudice to good order and discipline or service discrediting conduct).

124 |d. at 68.
%5 |d. at 68 and 77 (Gierke, C.J., concurring in part and dissenting in part, and Crawford, J., dissenting).
126 62 M.J. 88 (2005).

27 1d. at 91.

12814,

29 4.

B0 4.

L 1d. at 90.

32 1d. at 92-93.

% 1d. at 94.

34 1d. at 96.

135 Id

136 |d
%7 |d. at 96 and 97 (Gierke, C.J., concurring in part and dissenting in part, and Crawford, J., dissenting).

%8 62 M.J. 158 (2005).
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CPPA.*  The government charged these offenses as occurring solely in Germany.**® The CAAF held that under the
Martinelli analysis, the CPPA-based specifications were not extraterritorial.'*"  Further, the CAAF assumed that the plea
inquiry did not implicate Hays’s First Amendment rights,'** thus placing the lesser included analysis under Sapp and
Augustine, rather than Mason and Martinelli.*** Although the military judge did not discuss with Hays whether his conduct
was service discrediting or prejudicial to good order and discipline with regard to the first three CPPA specifications, he was
clearly aware of the impact of his conduct on the image of the armed forces.!** The CAAF affirmed the CPPA based
specifications after replacing references to the CPPA with service discrediting conduct.**®

The implications of Martinelli, Reeves, and Hays are potentially far reaching. As Judge Crawford noted in her
Martinelli dissent, the application of other federal statutes extraterritorially may be in question.*® Ironically, spouses and
contractors may now be held to a higher standard under the Military Extraterritoriality Jurisdiction Act than
servicemembers.™’ As discussed in last year’s symposium, convictions under Article 134 for child pornography may not
accomplish the ultimate goals of the statute, and in some cases it is foreseeable that Clause 1 and 2 will not apply to certain
conduct now included within the CPPA.X*® Of course, it is still possible to charge child pornography offenses under the
CPPA overseas if the government can prove the “domestic” relationship as defined by the CAAF in Martinelli.**®  Unless
domestic relationship evidence is introduced in a stipulation of fact, however, it may be difficult for the government to
establish the required nexus. Whatever the implications may be, trial counsel should include service discrediting or
prejudicial to good order and discipline language in CPPA-based specifications regardless of location™ or charge these
offenses under Clause 1 or Clause 2 of Article 134 in the first instance.™®* Defense counsel must be vigilant to ensure that the
government is charging child pornography properly in light of CAAF precedent and the facts of each case, exploiting the
difficulties of proof or charging to the benefit of their clients.

Storing Stolen Explosives—United States v. Disney™
In Disney, the CAAF considered the applicability and reach of the Commerce Clause™ to a federal statute under Clause

3 of Article 134, UCMJ."** Hospital Corpsman First Class Walter Disney, a Navy SEAL, was accused of stealing ordnance
from several military training events.™™ Contrary to his pleas, he was convicted of one specification of larceny of military

1 4. at 166.
10 1d. at 167.
141 |d
142 |d
3 1d. at 168.

14 1d. When discussing the final CPPA based specification, Hays admitted that it “was bringing discredit upon the Armed Forces,” and that it might tend to
make those outside the military think less of Soldiers. Id.

5 1d. at 169.
16 United States v. Martinelli, 62 M.J. 52, 83 (2005) (citing as an example the Espionage Act of 1900, 18 U.S.C. § 792-99 (2000)).

M7 Military Extraterritorial Jurisdiction Act of 2000 (MEJA), Pub. L. No. 106-523, 114 Stat. 2488 (codified at 18 U.S.C. §§ 3261-67 (2000) (extending
extraterritoriality of certain federal statutes to those employed by or accompanying the force).

8 Major Jeffrey C. Hagler, Measure for Measure: Recent Developments in Substantive Criminal Law, ARMY LAW., May 2005, at 75-77. In addition, the
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT ACT), Pub.
L. No. 107-56, 115 Stat. 272 (2001), may not solve this problem overseas. See 18 U.S.C. § 7(3), (9) (2000); 18 U.S.C.S. § 3261 (LEXIS 2004); see also
United States v. Dewitt, Army No. 20031281 (May 25, 2006).

9 Martinelli, 62 M.J. at 62-64.
%0 See United States v. Mason, 60 M.J. 15 (2004); see Hagler, supra note 148.

31 See United States v. Irvin, 60 M.J. 23 (2004) (holding that child pornography may be charged directly under Clause 1 or Clause 2 of Article 134 whether
“virtual” or “actual”); see Hagler, supra note 148.

152 62 M.J. 46 (2005).

%3 U.S. ConsT. art 1, § 8, cl. 3.
%% Disney, 62 M.J. at 46.

%5 1d. at 47.
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property and, pursuant to his pleas, he was convicted of one specification of storing stolen explosives in violation of 18
U.S.C. § 842 (h)**® under Articles 121 and 134, Clause 3."'

Disney challenged the constitutionality of the statute as applied to his offense because his conduct lacked a substantial
nexus to interstate commerce.™® The CAAF held that 18 U.S.C. § 842 (h) is a constitutional exercise of Congress’s authority
under the Commerce Clause and is constitutional as applied to Disney.™ As a threshold matter, the CAAF held that Disney
has standing to contest the constitutionality of the statute on Commerce Clause grounds.*® Congress, however, clearly has
the authority to legislate an activity if the activity exerts a substantial economic effect on interstate commerce.*®! In this case,
the statute in question is a constitutional exercise of the congressional commerce power.'®?

The CAAF also held that 18 U.S.C. § 842 is constitutional as applied to Disney’s conduct.’®® First, the statute regulates
economic activity and Disney’s conduct fell within the scope of that regulation.®® Second, the statute includes an express
jurisdictional element.’® Third, the statute’s history demonstrates “that Congress found the illegal use and unsafe storage of
contraband explosives to be a substantial hazard to interstate commerce.”™® Fourth, there is a rational basis for concluding
that Disney’s conduct has substantial direct implications for commerce.’®” Finally, the Court noted that their decision was in
accord with every other court that has considered this issue after United States v. Lopez.'®

Disney represents the CAAF’s willingness to extend constitutional protections to servicemembers absent contrary
legislative intent from Congress.'®® On the other hand, Disney stands for the proposition that the CAAF will extend
deference to Congress when interpreting the effect of prohibited conduct on interstate commerce. The ability to incorporate
federal statutes under Clause 3 of Article 134 remains a useful tool when the incorporated statutes more accurately capture
misconduct than existing UCMJ provisions.

156 18 U.S.C. § 842(h) (2000).
157 Disney, 62 M.J. at 47.

158 1d. at 48.

%9 1d. at 50.

160 |d. at 49. We would anticipate an express legislative statement were Congress to deprive servicemembers of the procedural right to challenge

the constitutionality of statutes under which they were convicted pursuant to Article 134, Clause 3, a right heretofore recognized in military law
and practice. Id. at 49; see, e.g., United States v. O’Connor, 58 M.J. 450 (2003) (reversing Article 134, Clause 3 conviction for violation of
federal child pornography statute on First Amendment grounds).

81 Disney, 62 M.J. 46, at 49.

Congress may regulate three broad categories of conduct pursuant to its commerce power: the channels of interstate commerce, such
as highways and rail lines; the instrumentalities of interstate commerce, or persons or things in interstate commerce, such as vehicles
and goods; and those activities that substantially affect interstate commerce, such as intrastate coal mining or hotels catering to
interstate guests.

Id. at 49 (citing United States v. Lopez, 514 U.S. 549, 558, which held that the statute criminalizing possession of a handgun on school property did not
regulate economic activity).

62 4. at 50.
163 4.
164 |d

165 Id

1% 1d. at 51 (citing Pub. L. No. 91-452, § 1102, 84 Stat. 922 (1970)).

%7 |d. Disney diverted explosives away from regulated interstate market to “his garage where federal regulations no longer applied regarding their storage

or possible reentry into the marketplace.” Id. at 51.
166 4.

6% See H.F. “Sparky” Gierke, The Use of Article 11l Case Law in Military Jurisprudence, ARMY LAW., Aug. 2005, at 25 (providing an excellent discussion
of the CAAF’s considerations when addressing constitutional and federal statutory questions).
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Soliciting a Minor—United States v. Brooks'”® and United States v. Amador'™

In United States v. Brooks, the CAAF once again interpreted the meaning of a federal statute as applied to a
servicemember.? Specialist Brooks exchanged emails with an online acquaintance, Mrs. N, eventually requesting that she
arrange a sexual encounter for him with a fictitious eight-year-old girl.*”® Brooks subsequently went to a hotel to meet Mrs.
N’s sister instead and was apprehended by CID agents.!” He never communicated directly with a minor or a person he
believed was a minor.’”> Brooks was convicted of violating 18 U.S.C. § 2422(b)'"® under Article 134, Clause 3, for
attempting to commit the offense of carnal knowledge with a victim under the age of twelve and wrongfully soliciting an
individual under the age of eighteen to engage in a criminal sexual act.}’” After noting that this was an issue of first
impression,'’® the CAAF held that a conviction under § 2422(b) does not require direct inducement of a minor nor does it
require an actual minor.” The court noted United States v. Bailey, where the Sixth Circuit held that the relevant intent is the
intent to persuade or to attempt to persuade, not the intent to commit the actual sexual act.**® In this case, Brooks acted with
the intent to induce a minor to engage in unlawful sexual activity and then completed the attempt with actions that strongly
corroborated the required culpability.'®

In United States v. Amador, the Air Force Court of Criminal Appeals addressed the same statute.’*>  Airman Basic
Amador sent several messages over the Internet to “krystall,” believing she was thirteen years old.*** They planned a sexual
encounter and agreed to meet at a mall; however, krystall was actually a state patrol officer who apprehended him at the
rendezvous point.® Amador pleaded guilty to using a facility or means of interstate commerce to attempt to knowingly
entice a child under eighteen years of age to engage in sexual activity in violation of 18 U.S.C. § 2422(b),'®* under Article
134, Clause 3.*¢ The Air Force Court held that the military judge did not abuse his discretion in accepting Amador’s plea.*®’
An actual minor is not required for an attempt conviction under § 2422(b)."® Further, Amador took substantial steps toward
enticing krystall to have sex with him in violation of the statute.'*®

Taken together, cases like Brooks and Amador stand for the proposition that law enforcement personnel are acting well
within the statute by posing as underage victims of sexual predators. In fact, they need not even pose as minors in arranging
for the sexual act. Trial counsel are well advised, however, to ensure that the kinds of “substantial steps” taken towards

170 60 M.J. 495 (2005).

1 61 M.J. 619 (A.F. Ct. Crim. App. 2005).

72 Brooks, 60 M.J. at 495.

3 1d. at 496.

74 d.

75 1d. at 498.

76 18 U.S.C. § 2422(b) (2000) (coercion and enticement).
7 Brooks, 60 M.J. at 496.

8 1d. at 497.

' |d. at 498. The CAAF noted this case was almost indistinguishable from United States v. Murrell. United States v. Murrell, 368 F.3d 1283 (11th Cir.
2004).

80 Brooks, 60 M.J. at 498 (citing United States v. Bailey, 228 F.3d 637 (6th Cir. 2000), cert. denied, 532 U.S. 1009).

181 |d. at 498- 99 (Brooks arrived at the designated hotel meeting place with a stuffed tiger, a musical water globe, a light source with artificial flowers, and a
knife). Id. at 496.

82 61 M.J. 619 (A.F. Ct. Crim. App. 2005).

8 1d. at 621.

184 Id

% 18 U.S.C. § 2422(b) (2000) (coercion and enticement).

18 Amador, 61 M.J. at 624.

187 Id

88 |d. at 622 (citing United States v. Brooks, 60 M.J. 495, 498 (2005)).

8 1d. (Amador acknowledged during his providence inquiry that the only reason he did not have sex with the thirteen-year-old girl is that she turned out to
be a law enforcement officer).

34 JUNE 2006 « THE ARMY LAWYER « DA PAM 27-50-397



completing the crime in Brooks and Amador are presented on findings, whether through witnesses in a contested case or
through the stipulation of fact in a guilty plea setting.

The General Article, Unlawful Substances, and Preemption—United States v. Erickson**

In Erickson, the CAAF examined the use of unlawful substances not directly covered by Article 112a, UCMJ.*** Airman
First Class Erickson pleaded guilty to several drug related charges and specifications, including wrongful inhalation of
nitrous oxide, in violation of Article 134, Clause 1.'** During the plea inquiry, he admitted that inhaling nitrous oxide
impaired his thinking and could damage his brain.*®* The CAAF held his plea provident based on these admissions.** The
CAAF noted that he understood this impairment would undermine his capabilities and readiness to perform military duties,
thus creating a direct and palpable effect on good order and discipline.> The CAAF also took judicial notice that many
states have recognized the harmful effects of nitrous oxide by criminalizing this conduct.**® The CAAF emphasized that such
state action is not necessary to sustain a conviction under Article 134; however, it underscores the absence of a basis to
question the factual sufficiency of Erickson’s plea.*®’

The CAAF also held that this charge was not preempted by Article 112a.**® For preemption to apply, it must be shown
that Congress intended the other punitive article to cover a class of offenses in a complete way. Simply because the offense
charged under Article 134 embraces all but one element of an offense under another article does not trigger the preemption
doctrine.® In this case, the history of Article 112a reflects congressional intent not to cover every drug related offense in a
complete way.?® Therefore, Article 112a does not preclude the Armed Forces from using Article 134 to cover substances
capable of producing a mind-altered state and not covered by Article 112a.°*

Practitioners can take several lessons from Erickson. First, trial counsel do not have to find a violation of Article 112a to
charge an abuse of mind-altering substances. When servicemembers engage in activity that is prejudicial to good order and
discipline or service discrediting, government counsel are free to charge it as just that, rather than searching for a specific
drug under Article 112a.°®> The CAAF also strongly suggested that government counsel would not be prohibited from
assimilating applicable state statutes covering certain controlled substances not covered under Article 112a.*®® Finally,
defense counsel are reminded that Erickson was a guilty plea. The government may have a much tougher time proving
prejuzciice to good order and discipline when facing other mind altering substances without the kind of evidence present in this
case.

190 61 M.J. 230 (2005); see United States v. Glover, 50 M.J. 476 (1999) (wrongful inhalation of Dust-Off).
91 Erickson, 61 M.J. 230; UCMJ art. 112(a) (2005) (wrongful use, possession, etc., of controlled substances).
92 Erickson, 61 M.J. at 231.

198 1d. at 232.

1% 1d. at 233.

% 1d. at 232.

19 |d. at 233.

7 1d.

% 1d.; see MCM, supra note 2, pt. IV, 1 60c(5) (providing that the preemption doctrine prohibits application of Article 134 to conduct covered by Articles

80 through 132).
% Erickson, 61 M.J. at 233 (citing United States v. Kick, 7 M.J. 82 (C.M.A. 1979)).

200 14, (“Article 112a “is intended to apply solely to offenses within its express terms. It does not preempt prosecution of drug-related offenses under Article

92, 133, or 134 of the UCMJ.””). Id. (citing S. Rep. No. 98-53, at 29 (1983)).
201 |d.

202 gee UCMJ art. 112a(b)(1)-(3) (2005).

2% gee MCM, supra note 2, pt. IV, 160c(4)(c).

24 Erickson, 61 M.J. at 233 (“Likewise, we note that our decision does not preclude an accused, in the future, from challenging the propriety of a similar

inhalation charge under Article 134 in terms of the sufficiency of the impact on good order and discipline.”).
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“This is like déja vu all over again.”*®

Pleadings and Modification—United States v. Augspurger,?® United States v. Rollins,*®’
and United States v. Scheurer®®

In a series of cases, the CAAF again visited the area of pleadings modification, emphasizing the safeguards necessary
when deleting “divers” occasions by exceptions and substitutions. This section of the article examines three principal cases
in that area and offers practical advice on how to limit appellate error. This article also alerts practitioners to several potential
problems in applying these standards.

United States v. Augspurger was the first case in the 2005 term to discuss the issues created when panels delete the word
“divers” by exceptions and substitutions without clarifying which conduct formed the basis for their findings.?”® The CAAF,
however, has consistently voiced its concern and described procedures to eliminate this problem.”® The CAAF is unwilling
to assume that a service court of appeals can determine the basis for a finding of guilt in this situation, absent clear evidence
from the record.?™*

Airman Basic Augspurger was charged, inter alia, with use of marijuana on divers occasions.?? Evidence was presented
for three separate uses between on or about October 2001 and February 2002.2®* The panel found Augspurger guilty but
excepted the words “on divers occasions” with no clarification.”** Adding to the confusion were issues associated with
instructing the members concerning prior Article 15 punishment that was administered for the drug use described in
Augspurger’s confession.”® The CAAF reversed the Air Force Court, setting aside the sentence and dismissing the
specification,?™® emphasizing that the military judge should have instructed the panel members on the need to clarify their
findings if Elzéey struck “divers occasions.”®!” In this case there was no basis for the Air Force Court to review and affirm the
conviction.

United States v. Rollins was the next case to address the area of pleadings modification, where the issues were the role of
the convening authority at action and the effect of the statute of limitations.”** Senior Master Sergeant Rollins was charged
with numerous offenses, including attempted rape on divers occasions and indecent acts on divers occasions.?’ The panel
found him not guilty of attempted rape, but guilty of indecent assault and indecent acts on divers occasions.?”> Both of the
specifications for which Rollins was found guilty included periods that would later be time-barred by the holding in United
States v. McElhaney.??? The convening authority modified the findings to include only the dates not affected by the statute of

25 Yogi Berra Quotes, supra note 1.

26 61 M.J. 189 (2005).

27 61 M.J. 338 (2005).

208 62 M.J. 100 (2005).

209 Augspurger, 61 M.J. 189.

210 gee United States v. Seider, 60 M.J. 36 (2004); United States v. Walters, 58 M.J. 392 (2003).
2 Augspurger, 61 M.J. at 192.

212 |d. at 189-90.

2% 1d. at 190.

244,

25 |d. The military judge instructed the members that if they found the accused guilty based on the incident connected to the previous Article 15, this would

constitute evidence in mitigation. The trial counsel later argued that this was proper evidence in aggravation. Id. at 191.
2% 1d. at 193.

217 1d. at 192.

218 |d. (citing United States v. Walters, 58 M.J. 392 (2003) and United States v. Seider, 60 M.J. 36 (2004)).

219 61 M.J. 338 (2005).

220 |d. at 339-40.

22 1d. 341.

222 |d. (citing United States v. McElhaney, 54 M.J. 120, 126 (2000)) (holding that the federal statute of limitations applicable under 18 U.S.C. § 3283 did not
supplant UCMJ art. 43).
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limitations.?”® The CAAF held that the military judge erred by not providing the panel with instructions that focused their
attention on the period not barred by the statute of limitations.?** The convening authority’s action did not cure this prejudice
and the affected findings were set aside.?®

The CAAF’s decision in United States v. Scheurer?® was the final case to address the problem of ambiguous findings.
In this case, however, the record was clear as to the conduct substantiating at least one of the specifications.*’ Senior
Airman Scheurer was charged with numerous offenses, including two specifications of drug use on divers occasions
(Specifications 3 and 5).?2 The military judge excepted out divers occasions for both specifications; however, there was
more than one use for each specification and no clarification of which incident resulted in the finding of guilt.?® The CAAF
held that Specification 5 was based on only two possible uses, and the record was clear upon which incident the military
judge based his findings.”*® Conversely, the finding of guilty as to specification 3 was set aside because the court could not
determine upon which incident the conviction was based.”

As the CAAF has noted in several successive cases, language in specifications should clearly put the accused and
reviewing courts on notice of what conduct served as the basis for the findings. In addition, trial counsel should strongly
consider breaking out separate incidents into separate specifications to avoid problems of determining upon which incident a
conviction was based. In the most serious cases (i.e., child sexual abuse) where the evidence may be confusing, separate
specifications will make it clear for the military judge and panel members which allegations form the basis for findings of
guilty or not guilty on the findings worksheet. If confronted with divers occasions specifications, the military judge should
instruct the members that if they except out “divers occasions,” they should refer to the specific allegation by using a specific
date or other relevant facts.?*?

While the CAAF addressed several issues in this area, two interesting questions remain. First, for purposes of appellate
review, what is the real difference between a finding of guilt “excepting out divers occasions” and a finding of guilt based on
two out of three incidents comprising a divers occasions specification? The CAAF addressed this question in Walters by
citing the fundamental difference between findings of guilty and not guilty.”®®* However, if the real concern is the service
court’s obligation to affirm the factual basis for each specification under Article 66, UCMJ, that rationale is not entirely
persuasive.”* Will these cases force the government to abandon divers occasions pleading, leading to the inevitable
problems with unreasonable multiplication of charges? The second question concerns the level of detail in findings that
certain cases may require. Could these instructions at some point be equated with the requirement for special findings??*®
Would this in turn cause more or less certainty in appellate litigation? Confronting these issues may be necessary as this
area of law continues to develop.

Drug Offenses and Multiplicity—United States v. Dillon®*®

In United States v. Dillon, the accused pleaded guilty, inter alia, to two separate specifications for the simultaneous use
of ecstasy and methamphetamine.”” At the time of ingestion, Dillon believed he was only consuming ecstasy; however, the

23 1d. at 342.
224 |d. at 342-43 (citing United States v. Thompson, 59 M.J. 432 (2004)).

N

25 1d. at 343.

226 62 M.J. 100 (2005).

27 1d. at 112.

228 1d. at 110.

29 1d, at 110-11.

2014, at 111-12.

21 |d. at 112; see United States v. Augspurger, 61 M.J. 189 (2005); United States v. Walters, 58 M.J. 391 (2003).

%2 gee Hargis & Grammel, supra note 26 (discussing Augspurger and approved interim changes to the Benchbook for model instructions in this area).

23

@

Walters, 58 M.J. at 396.

24 1d. at 394-95.

%5 MCM, supra note 2, R.C.M. 918a(2)(b); see id. at discussion (stating that members may not make special findings).
26 61 M.J. 221 (2005).

57 1d. at 224,
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pills also contained methamphetamine.?®® In a unanimous opinion, the CAAF affirmed the Air Force Court of Criminal

Appeals (AFCCA).?® Possession or use may be wrongful even though an accused does not know the precise identity of the
substance at the time of possession or ingestion, as long as he knows it is a controlled substance.?”® This case is
distinguishable from United States v. Stringfellow because Dillon pleaded guilty to two separate specifications rather than
one duplicitous specification.?*

The CAAF also held that the specifications were not multiplicious.*** Relying on the Army Court’s holding in United
States v. Inthavong,®*® the CAAF held that Article 112a is modeled on 21 U.S.C. § 841(a).?** The purpose of the new 112a
was to give commanders greater tools to combat drug abuse, stop unnecessary litigation caused by charging under the general
regulations, incorporate the flexibility of the Comprehensive Drug Abuse and Control Act,?* and better align with federal
practice.*® The use of the phrases “a controlled substance” and “a substance described in subsection (b)” were intended to
permit separate specifications for each substance and satisfy the requirements of United States v. Teters**’ and Blockburger v.
United States.®® “The conduct that Congress prohibited and that the government sought to punish is the use of two
controlled substances at the same time and place.”®° Each drug may involve different producers and distributors and should
be treated separately.”® Although government counsel can now clearly charge separate specifications for simultaneous use
of different controlled substances, defense counsel are reminded that some cases may require motions concerning
unreasonable multiplication of charges®! or consolidation for sentencing.??

Solicitation—United States v. Hays***

In United States v. Hays, the accused was convicted of multiple charges, including soliciting another to rape a child.”**
This charge was based on Hays’s request to an Internet acquaintance, JD, that he share pictures of a sexual encounter
between JD and a nine-year-old girl.”>> The Army Court of Criminal Appeals (ACCA) disapproved the finding of guilty for
soliciting the rape of a child, but approved the lesser offense of soliciting another person to commit carnal knowledge.”® The
CAAF agreed with the ACCA’s analysis,”’ finding that the court did not broaden the definition of solicitation and that the
evidence supported a finding of legal sufficiency.*® Hays’s inquiry into whether JD had engaged in sexual intercourse with

28 1d. at 222
29 |d. at 224.
20 |d. at 222 (citing United States v. Mance, 26 M.J. 244, 254 (C.M.A. 1988)).

21 1d. (citing United States v. Stringfellow, 32 M.J. 335 (C.M.A. 1991)) (Stringfellow pleaded guilty to a single use of cocaine and amphetamine/metham-
phetamine).

22 14, at 223.

23 48 M.J. 628 (Army Ct. Crim. App. 1998) (holding that simultaneous distribution of different drugs can legally be charged as separate specifications of
distribution under art. 112a); see also United States v. Ray, 51 M.J. 511 (N-M. Ct. Crim. App. 1999) (holding that intentional simultaneous use of two
different controlled substances may be charged separately as two specifications of wrongful use under art 112a).

4 Dillon, 61 M.J. at 223.

#5 21 U.S.C.S. § 841(a) (LEXIS 2006).

5 Dillon, 61 M.J. at 223.

247 37 M.J. 370 (C.M.A. 1993).

28 284 U.S. 304 (1932).

9 Dillon, 61 M.J. at 224.

%0,

%1 gee United States v. Quiroz, 55 M.J. 334 (2001).
%2 gee MCM, supra note 2, R.C.M. 906 (b)(12) and R.C.M. 1003(c)(1)(C).
%38 62 M.J. 158 (2005).

%4 1d. at 160.

%5 1d. at 161.

%6 1d. at 160.

%7 1d. at 162.

%8 1d. at 163.
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the nine-year-old girl was followed immediately by requests for pictures and promises of a quid pro quo.”** Under all the
circumstances, a reasonable factfinder could have found Hays’s inquiry was a serious request to commit carnal knowledge.*®
Finally, the CAAF held that neither the MCM nor the UCMJ precludes a conviction for solicitation merely because the object
is predisposed towards the crime (rejecting the requirement set forth in United States v. Dean, 44 M.J. 683 (Army Ct. Crim.
App. 1996)).%%*

Indecent Acts—United States v. Rollins?®2 and United States v. Johnson?®®

Senior Master Sergeant Rollins was convicted of several Article 134 offenses, including an indecent act with a minor,
JG, “by giving him a pornographic magazine and suggesting that they masturbate together.”®* Rollins claimed that this
specification was deficient because there was no active participation by JG and because Rollins’s activities were protected
under the First Amendment.?®® The conviction for the indecent act specification was affirmed by the CAAF.?*® The court
found that a reasonable factfinder could conclude that Rollins committed a service discrediting indecent act with another by
giving a person under the age of eighteen a pornographic magazine to stimulate mutual masturbation while in a parking lot
open to the public.?®” Further, the court noted this case does not involve the exchange of constitutionally protected material;
however, even if it did, “[T]he military has a legitimate interest in deterring and punishing sexual exploitation of young
persons by members of the armed forces because such conduct can be prejudicial to good order and discipline, service
discrediting, or both.”®® The First Amendment does not protect this conduct.?*

In United States v. Johnson, the accused pleaded guilty to several UCMJ Article 134 offenses, including indecent acts
with another.?”® The indecent act specification was based on Johnson’s actions while in Hobart, Australia.””* Johnson and
two other Marines took two local females to a hotel, where all drank alcohol.?”> At some point, Johnson stopped in a hotel
room for a few minutes to observe one of the Marine’s having sex with one of the females.?”® During that time Johnson said,
“that’s my dog,” to which the Marine replied, “I’m handling my business.”** In his first assignment of error, Johnson
claimed that his plea to indecent acts with another was improvident because he was merely an observer and not a participant
in the act.?® The NMCCA affirmed the indecent act specification,?”® holding that Johnson’s conduct in watching and
encouraging his friend’s sexual encounter constituted active participation and was sufficient to support the charge and its
specification.?”’

0 4. at 162.
%0 |d. at 163.

%1 1d.; see Major Christopher Behan, “The Future Ain’t What It Used to Be”: New Developments in Evidence for the 2005 Term of Court, ARMY LAW.,
Apr. 2006, at 67-68 (discussing Hays for purposes of propensity evidence).

%2 61 M.J. 338 (2005).

%3 60 M.J. 988 (N-M. Ct. Crim. App. 2005).
%4 Rollins, 61 M.J. at 343.

%5 .

%6 1d. at 345.

%7 1d. at 344.

%6 14, at 344-45.

26!

©

Id. (citing Parker v. Levy, 417 U.S. 733, 743-52 (1974)).
70 60 M.J. 988, 989 (2005).

7 d,

72 4,

4.

7 1d.

75 d.

7% 1d. at 990.

21 1d, (citing United States v. McDaniel, 39 M.J. 173, 175 (C.M.A. 1994) (McDaniel was an Air Force recruiter who instructed applicants to disrobe,
change positions, and bounce up and down while being secretly videotaped)).
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Obstruction of Justice—United States v. Reeves®’®

Staff Sergeant Andrea Reeves, a technical school instructor, engaged in relationships with trainees in violation of
applicable lawful regulations.?”® She was ultimately convicted of disobeying a general regulation, violating two additional
orders, and obstructing justice for telling a trainee not to speak to investigators and to seek counsel.®® Although not alleged
in the specification, Reeves also gave the trainee money to offset financial difficulties.”®" The specified and granted issues
before the CAAF were whether as a matter of law Reeve’s conduct was obstruction of justice,?®? and whether, under the facts
of this case, the evidence was legally sufficient.”® The CAAF held as a matter of law that Reeves could be convicted of
obstructing justice.® She was not a disinterested party, and one who advises, with a corrupt motive, that a witness exercise a
constitutional right may obstruct the administration of justice.’®® Under the facts of this case, a rational trier of fact could
have found beyond a reasonable doubt that Reeves’s actions were wrongful 2%

Although this case may serve to dissuade potential interference with government witnesses, trial counsel should be
cautious in prosecuting under this theory. Truly disinterested parties should not normally be singled out for prosecution after
advising servicemembers of their basic rights.?®’

Conclusion

The past term brought substantial changes to the MCM and the UCMJ, most notably in the area of sexual offenses.
Many challenges lie ahead in implementing these changes and coming to terms with the implications for our present
framework. The past term also brought significant decisions from the CAAF interpreting the scope and reach of federal
statutes under the UCMJ and the use of General Article 134. These decisions greatly affect the rights of servicemembers in
the United States and the ability to prosecute some offenses overseas. The CAAF also reinforced trends from past terms and
brought clarification to several open questions presented by the service courts. Whether or not the reader agrees with these
developments, it is certainly clear that Congress and the CAAF came to several forks in the road and took them.?®®

8 61 M.J. 108 (2005).
79 1d. at 109.

%0 |d. (Reeves called the trainee “pretty frequently” at home and “a few times at work” to tell her not to speak with investigators and to get a defense
counsel). 1d.

%L 1d. at 109-10.

%2 |d. (Reeves argued that one who advises a witness to invoke a constitutional right is not engaged in a wrongful act). Id. at 110.
%8 1d. at 109.

28 |d. at 110-11.

%% 1d. at 111.

%6 |d. (“[T]he tone, frequency, and background of Appellant’s calls raised legitimate questions of fact for the members regarding the wrongfulness and

intent of the calls.”).

%7 |d. at 110 (“Without more, a person’s advice to another to invoke certain rights, where the advice given is honest and uncorrupt, should not as a matter of
law sustain a conviction.”).

%88 Yogi Berra Quotes, supra note 1.
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“] Made a Wrong Mistake™:*
Sentencing & Post-Trial in 2005

Major John Rothwell
Associate Professor, Criminal Law Department
The Judge Advocate General’s Legal Center and School, U.S. Army
Charlottesville, Virginia

Introduction

The 2005 term for the Court of Appeals of the Armed Forces (CAAF) and service courts produced several significant
cases pertaining to both sentencing and post-trial. The sentencing cases involve issues of improper questions being asked and
improper answers being given. The post-trial cases involve a number of cases concerning errors in the staff judge advocate’s
recommendations (SJARs) and two significant and somewhat earth-shattering cases that grabbed the attention of every
military justice practitioners. This article addresses these noteworthy and important cases.

In the area of sentencing, United States v. Griggs® was arguably the most significant case dealing with, and hopefully
settling, the question of whether Rule for Court-Martial (RCM) 1001(b)(5)(D), which limits the scope of presentencing
opinions to rehabilitate potential,® applies to the defense sentencing case. In Griggs, the court clarified that evidence of
rehabilitative potential under RCM 1001(b)(5)(D) does not apply to defense mitigation evidence.* Moreover, the rule does
not preclude testimony that a witness would willingly serve with an accused again.

In terms of post-trial procedures, United States v. Jones® likely was the court’s most important ruling during its 2005
term. In Jones, the CAAF granted substantial relief to an accused who demonstrated difficulty in securing civilian
employment due to the lengthy delay in the government’s processing of his post-trial matters. In rendering its decision, the
court found denial of due process resulted from the delay.® The CAAF concluded that Jones suffered as a result of the
government failing to provide timely post-trial processing and appellate review of his case.” Although not a case from the
2005 term, United States v. Moreno® is also a noteworthy case and is important to mention in the area of post-trial.

Sentencing
Sentencing Evidence
To kick off the discussion of the various “wrong mistakes,” an examination of United States v. Griggs® is certainly an
appropriate place to begin. A court-martial panel tried and convicted Senior Airman Griggs of various drug-related

offenses.’® During the presentencing segment of his case, the defense counsel offered six letters with opinions commenting
specifically on Grigg’s rehabilitative potential in the Air Force as opposed to generally being a productive member of

! Yogi Berra Quotes, DigitalDreamDoor.com, http://www.digitaldreamdoor.com/pages/quotes/yogiberra.html (last visited Jan. 25, 2006).

2 61 M.J. 402 (2005).

% MANUAL FOR COURTS-MARTIAL, UNITED STATES, R.C.M. 1001(b)(5)(D) (2005) [hereinafter MCM].
* 1d. at 409.

® 61 M.J. 80 (2005).

¢ 1d. at 85.

7 1d. United States v. Moreno, issued by the CAAF on 11 May 2006, significantly overshadowed Jones.

& 63 M.J. 129 (2006).

° 61 M.J. 402 (2005).

0 1d. at 403. In accordance with his plea, the court-martial convicted Jones of wrongful use of marijuana. Contrary to his pleas, the court-martial convicted

him of wrongful use of methylenedioxymethamphetamine (MDMA), a.k.a. ecstasy, and two specifications of distribution of ecstasy under Art. 112a,
Uniform Code of Military Justice (UCMJ). Id.
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society.” The government counsel objected to the letters on the grounds that the statements were recommendations for
retention and would confuse the members.”? The military judge sustained the trial counsel’s objection. Eventually, the
defense counsel conceded the issue, agreeing with the military judge that RCM 1001(b)(5)(D) applied to the defense as well
as the prosecution.™® Accordingly, the military judge ordered the following underscored language redacted from the defense
exhibits:

| have no doubt SrA Griggs will continue to be an asset to the mission of the squadron and Air Force. | can
honestly say his future is not in my hands, but | ask the panel to have compassion and SrA Griggs is given a
second chance to be a productive member of the United States Air Force.

I would still like to be able to work with SrA Griggs. In fact | have two airmen I'd gladly trade just to keep
him. | feel the Air Force could use more airmen like him. Even with the stress of a pending court-martial he
has remained dedicated, motivated, and faithful till [sic] the end.

I would not hesitate to have SrA Griggs working for me or with me. | continue to hear, “This is not a one
mistake Air Force” so | feel SrA Griggs can learn a valuable lesson from this experience.

| believe strongly that everyone deserves a second chance to prove him or herself. | have no doubt SrA
Griggs will continue to be an asset to the mission of the squadron and Air Force. | ask the panel to have
compassion and SrA Griggs is given a second chance to be a productive member of the United States Air
Force.

I am convinced that he has learned from this experience and can still be of great potential to the United
States Air Force . . . . We seem to “eat our young” sometimes and see the only course of action is to toss
them out after investing so much time, effort, and money.**

The adjudged and approved sentence included reduction to E-1, forfeiture of all pay and allowances, confinement for 150
days, and a bad-conduct discharge.”> The issue certified by the CAAF on appeal was whether the Air Force Court of
Criminal Appeals (AFCCA) prejudicially erred in holding that the military judge did not abuse his discretion in applying
RCM 1001(b)(5)(D)* to defense sentencing evidence.” The CAAF determined that the excluded evidence may have
substantially influenced the panel in adjudging the sentence in Grigg’s case.® Accordingly, CAAF ordered a rehearing.
Distinguishing Griggs from other cases, the court stated that “the better view is that RCM 1001(b)(5)(D) does not apply to
defense mitigation evidence, and specifically does not preclude evidence that a witness would willingly serve with the
accused again.”*® The CAAF found this to be consistent with the structure of RCM 1001(b)(5)(D).® The CAAF further
noted that so-called “retention evidence,” such as that offered in this case, is a classic matter in mitigation, which is expressly

™ 1d. at 406.
2 d.
2B d.
1 d.
5 1d. at 403.

8 Rule for Court-Martial 1001(b) covers matters to be presented by the prosecution. Rule for Court-Martial 1001(b)(5)(D) covers the scope of a witness’s
opinion when offering rehabilitative potential evidence. Specifically it states:

An opinion offered under this rule is limited to whether the accused has rehabilitative potential and the magnitude or quality of any
such potential. A witness may not offer an opinion regarding the appropriateness of a punitive discharge or whether the accused
should be returned to the accused’s unit. 1d.

MCM, supra note 3, R.C.M. 1001(b)(5)(D) (2005).

7 Jones, 61 M.J. at 403.

'8 1d. at 410.

19 1d. at 409.

24,
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permitted to be presented by the defense.” It further cautioned, however, that “if an accused ‘opens the door’ by bringing
witnesses before the court to testify that they want him or her back in the unit, the government is permitted to prove that such
evidence is not a consensus view of the command.”*

For practitioners, although this case seems to be favorable to the defense by allowing retention evidence to be presented
as mitigation evidence, if the government is prepared in advance for this evidence, it has the opportunity to present fairly
damaging rebuttal evidence, thereby negating the defense’s mitigation evidence.?

United States v. Gorence* is another 2005 sentencing case addressing the extent of permissible questioning by trial
counsel. In Gorence, the government counsel offered evidence during presentencing from the accused’s personnel records
reflecting three disciplinary infractions during his seventeen months of military service.”® During the defense sentencing
case, Gorence’s mother testified on behalf of her son.”® At the conclusion of defense counsel’s direct examination of the
mother, the government conducted no cross examination.”” The military judge, however, asked the accused’s mother several
questions regarding whether her son had a substance abuse problem.?® The government counsel then followed the military
judge by asking Gorence’s mother a series of questions about whether her son had used marijuana while he was in high
school.”® The defense counsel objected to these questions.® The military judge overruled the objection, stating that he was
not going to consider her answer for any uncharged misconduct purposes.®* Gorence’s mother went on to state that she
believed that Gorence had experimented with marijuana while in high school.*

The following issues were presented on appeal: (a) whether the AFCCA improperly conducted its appellate review
under Article 66(c), UCMJ,* by considering evidence outside the record in violation of United States v. Holt,** and (b)
whether the military judge abused his discretion by permitting the trial counsel to elicit information from the accused’s
mother concerning Gorence’s pre-service drug use to “rebut” matters to which the military judge himself “opened the
door.”®* The CAAF distinguished Gorence from Holt. While Holt held that a court of criminal appeals “may not resurrect

2,

2

N

Id. at 410 (citing United States v. Aurich, 31 M.J. 95, 96-97 (1990)).

2

@

See United States v. Barrier, 61 M.J. 482, 483 (2005).

2

I

61 M.J. 171 (2005).
% |d. at 172.

% d.

77 d.

% .

2 q.

3

S

Id. at 173.
3 d.

2 4.

3

5}

UCMJ art. 66 deals with review by the Service Courts of Criminal Appeals. Specifically, Article 66(c) states:

In a case referred to it, the Court of Criminal Appeals may act only with respect to the findings and sentence as approved by the
convening authority. It may affirm only such findings of guilty and the sentence or such part or amount of the sentence, as it finds
correct in law and fact and determines, on the basis of the entire record, should be approved. In considering the record, it may weigh
the evidence, judge the credibility of witnesses, and determine controverted questions of fact, recognizing that the trial court saw and
heard the witnesses.

UCMJ art. 66 (2005).

* 58 M.J. 227 (2003). The CAAF has held that Article 66(c) limits the courts of criminal appeals “to a review of the facts, testimony, and evidence
presented at the trial, and precludes a Court of Criminal Appeals from considering ‘extra-record’ matters when making determinations of guilt, innocence,
and sentence appropriateness.” United States v. Mason, 45 M.J. 483, 484 (1997) (citing United States v. Bethea, 46 C.M.R. 223, 224-25 (C.M.A. 1973));
see also United States v. Reed, 54 M.J. 37, 43 (2000); United States v. Dykes, 38 M.J. 270, 272 (C.M.A. 1993).

% Gorence, 61 M.J. at 171.
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excluded evidence during appellate review under Art. 66(c),”*® here the court of criminal appeals “did not resurrect any
excluded evidence, [but] rather . . . found an alternative foundational basis for the rebuttal evidence considered by the
military judge.”® The CAAF also noted that, if there was error, it was harmless.®® In reaching its decision, the court focused
on the fact that Gorence was tried by military judge alone and that the judge did not give significant weight to the accused’s
mother’s testimony that Gorence used drugs in high school.*®* Moreover, the military judge stated that he was not going to
“impose any other punishment for experimental use in high school.”*

In contrast, United States v. McNutt** was a case not of saying the wrong thing on the record, but of saying the wrong
thing off the record. Following McNutt’s trial, the military judge met with defense and government counsel to conduct a
“Bridging the Gap” session.”? During this meeting, the military judge explained to both counsel that he sentenced the
accused to seventy days of confinement rather than sixty days because he was aware of the correctional facilities’ policy of
granting five days of confinement credit per month for sentences that include less than twelve months of confinement.”* The
Army Court of Criminal Appeals (ACCA) affirmed the sentence on the basis that the trial “judge’s knowledge about the
Army policy was extraneous but properly within the common knowledge of a military judge and that Military Rule of
Evidence 606(b) . . . did not provide a basis for impeaching McNutt’s sentence.”**

On appeal, the issue before the CAAF was whether the military judge erred in adjudging the sentence by “considering
the collateral administrative effect of the Army regional correctional facilities’ policy of granting a service member five days
confinement credit per month for sentences which include less than twelve months of confinement . . . .”** The court
determined that the military judge improperly considered the collateral administrative effect of the “good-time” policy in
determining McNutt’s sentence and, as a result, this error prejudiced McNutt.*® In reaching this conclusion, the court restated
the longstanding rule that “[c]ourts-martial [are] to concern themselves with the appropriateness of a particular sentence for
an accused and his offense, without regard to the collateral administrative effects of the penalty under consideration.”” In a
judge-alone case, as at a trial with members, “collateral consequences are not germane.”*®

The CAAF considered the military judge’s statements and concluded that he improperly lengthened McNutt’s sentence
by ten days.* Having found substantial prejudice under UCMJ art. 59(a), the CAAF returned the case to ACCA to determine
an appropriate remedy.*

% 1d. at 174 (quoting Holt, 58 M.J. at 232-33).
® Id. (emphasis added).

% 1d.

®1d.

4.

4 62 M.J. 16 (2005).

2 1d. at 17. “Bridging the Gap” sessions are informal post-trial meetings intended to be used as professional and skill development for trial and defense

counsel. See United States v. Copening, 34 M.J. 28, 29 n.* (C.M.A. 1992).

“ McNutt, 62 M.J. at 17.

“ 1d. Military Rule of Evidence 606(b) protexts the confidentiality of panel deliberations. See MCM, supra note 3, MiL. R. EVID. 606(b)..
“ 1d.

“d.

47 1d. at 19 (quoting United States v. Griffin, 25 M.J. 423, 424 (C.M.A. 1988)).

4.

“ 1d. at 23.

%0 |d. UCMJ art. 66 defines the service courts’ power to order remedies. See UCMJ art. 66 (2005).
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Accused’s Unsworn Statement

Rule for Courts-Martial 1001(c)(2) permits an accused to testify, make an unsworn statement, or both in extenuation,
mitigation, or to rebut matters presented by the prosecution, or for all purposes whether or not the accused testified prior to
findings.>® An accused’s unsworn statement is an area of sentencing that is almost, but not completely, without bounds, the
accused can say just about anything he wants to say. However, if an accused talks about matters in his unsworn statement
that are otherwise inadmissible, the military judge, if he finds it necessary, can address such comments with an appropriate
instruction to members. Likewise, if an accused makes a statement of fact that is not accurate, the government may rebut that
portion of the accused’s unsworn statement with extrinsic evidence. An accused’s right to make an unsworn statement “is a
valuable right . . . [that has] long been recognized by military custom.” However, the right of an accused “to make a
statement in allocution is not wholly unfettered.”

During the 2005 term, the CAAF heard three cases dealing with an accused’s allocution rights.** In United States v.
Barrier, a panel of officers sentenced Barrier, pursuant to his pleas, for two specifications of drug use in violation of Article
112a, UCMJ.>® During the presentencing phase, Senior Airman Barrier provided an unsworn statement. A portion of that
statement contained the following language:

When deciding whether your sentence should include some amount of confinement, | know that each case
has to be decided on its own merits. But | also believe that similar cases should receive similar
punishments. Such as last year, Senior Airman Watson from Tyndall was charged with using ecstasy and
the confinement portion of his sentence was only three months.

Following Barrier’s unsworn statement, and over defense counsel’s objection, the military judge issued what is known as
the Friedmann instruction® to the panel members.®® In essence, the military judge instructed the members that they were not
to rely on the disposition that occurred in other cases in determining what should be an appropriate punishment for the
accused in the present case.”

% Rule for Court-Martial 1001(c)(2) provides:
(A) In general. The accused may testify, make an unsworn statement, or both in extenuation, in
mitigation or to rebut matters presented by the prosecution, or for all three purposes whether or not the accused testified prior to
findings. The accused may limit such testimony or statement to any one or more of the specifications of which the accused has been
found guilty. This subsection does not permit the filing of an affidavit of the accused.

( B ) Testimony of the accused . The accused may give sworn oral testimony under this paragraph and shall be subject to cross-
examination concerning it by the trial counsel or examination on it by the court-martial, or both.

(C) Unsworn statement . The accused may make an unsworn statement and may not be cross-examined by the trial counsel upon it or
examined upon it by the court-martial. The prosecution may, however, rebut any statements of facts therein. The unsworn statement
may be oral, written, or both, and may be made by the accused, by counsel, or both.

MCM, supra note 3, R.C.M. 1001(c)(2).

52 United States v. Rosato, 32 M.J. 93, 96 (1991) (citations omitted).

5% United States v. Grill, 48 M.J. 131, 133 (1998).

* United States v. Johnson, 62 M.J. 31 (2005), United States v. Sowell, 62 M.J. 150 (2005), and United States v. Barrier, 61 M.J. 482 (2005).

% Barrier, 61 M.J. at 482-83.

% 1d. at 483. During rebuttal, the trial counsel smartly presented the promulgating order from Senior Airman (SrA) Watson’s case showing that SrA Watson

had actually received four months confinement, forfeitures, reduction to E-1, and a bad-conduct discharge. 1d.

% The Friedmann instruction comes from the case of United States v. Friedmann, 53 M.J. 800 (A.F. Ct. Crim. App. 2000), wherein the accused, during his
unsworn statement, told the members that two of the four airmen who pled guilty to drug use with him received nonjudicial punishment and administrative
discharges. He then asked the members to allow his commander to administratively discharge him in lieu of adjudging a punitive discharge. In response,
the military judge instructed the members to disregard the possibility that the accused might be administratively discharged and to disregard the sentences
given to others in related cases. United States v. Friedmann, 53 M.J. 800 (A.F. Ct. Crim. App. 2000).

%8 Barrier, 61 M.J. at 483.

% |d. The full text of the instruction pertaining to this issue in the Barrier case is as follows:
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On appeal, Barrier contended that the military judge’s instruction “interfered with his right of allocution.”® The CAAF
held that the judge’s instruction correctly applied the longstanding tenet set forth in United States v. Mamaluy, namely that
“sentences in other cases cannot be given to court-martial members for comparative purposes.”® Such evidence is neither
extenuation, mitigation, nor rebuttal evidence within the meaning of RCM 1001(c). The CAAF concluded that the military
judge acted within his discretion by instructing the panel members that the comparative sentencing information offered
during the accused’s unsworn statement was irrelevant and should be disregarded.®

In United States v. Sowell,® a court-martial panel tried Sowell and found him guilty of conspiracy to commit larceny and
larceny of two government computers in violation of Articles 81 and 121, UCMJ, respectively.** Two of Sowell’s three co-
conspirators were not court-martialed but were subsequently administratively discharged from the service.®® The third co-
conspirator, Fire Controlman Third Class (FC3) Elliott, was court-martialed and acquitted of identical charges prior to
Sowell’s court proceedings.”® Fire Controlman Third Class Elliott testified on Sowell’s behalf at trial and stated that she and
the accused never talked about stealing computers, she herself never took any computers, and she never saw the accused take
any computers.®” Following FC3 Elliott’s testimony, a panel member asked her, “what legal actions have been taken/or are
pending against you for this incident?”®® The trial counsel objected to the question based on relevance, and the military judge
sustained the objection.®

Now, during the accused’s unsworn statement, he alluded to a case of another individual who the accused had stated had received a
certain degree of punishment. In rebuttal, the trial counsel offered you Prosecution Exhibit 6, which was the court-martial order from that
case which stated what that individual got in that case.

The reason | mention this is for the following reason, and that is because, in fact, the disposition of other cases is irrelevant for your
consideration in adjudging an appropriate sentence for this accused. You did not know all the facts of those other cases, or other cases in
which sentences were handed down, nor anything about those accused in those cases, and it is not your function to consider those matters
at this trial. Likewise, it is not your position to second guess the disposition of other cases, or even try to place the accused’s case in its
proper place on the spectrum of some hypothetical scale of justice.

Even if you knew all the facts about other offenses and offenders, that would not enable you to determine whether the accused should be
punished more harshly or more leniently because the facts are different and because the disposition authority in those other cases cannot
be presumed to have any greater skill than you in determining an appropriate punishment.

If there is to be meaningful comparison of the accused’s case to those of other [sic] similarly situated, it would come by consideration of
the convening authority at the time that he acts on the adjudged sentence in this case. The convening authority can ameliorate a harsh
sentence to bring it in line with appropriate sentences in other similar cases, but he cannot increase a light sentence to bring it in line with
similar cases. In any event, such action is within the sole discretion of the convening authority.

You, of course, should not rely on this in determining what is an appropriate punishment for this accused for the offenses of which he
stands convicted. If the sentence that you impose in this case is appropriate for the accused and his offenses, it is none of your concern as
to whether any other accused was appropriately punished for his offenses.

You have the independent responsibility to determine an appropriate sentence, and you may not adjudge an excessive sentence in reliance
upon mitigation action by higher authority.

8 d.

6.

2

Id. at 485 (quoting United States v. Mamaluy, 10 C.M.R. 102, 106 (C.M.A. 1959)).

6.

i

Id. at 485-86.

6.

@

62 M.J. 150 (2005).
& Id. at 151.

% 1d.

5 1d.

7 1d.

% 1d.

5 d.
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During her findings argument, the trial counsel challenged the credibility of FC3 Elliott’s testimony.” She described
how FC3 Elliot, the co-conspirator, had the biggest motive to lie.” Defense counsel made no objection to these comments.”
In an Article 39(a) session,’® before the trial’s pre-sentencing phase, the trial counsel requested that the military judge instruct
the defense not to disclose evidence of FC3 Elliott’s acquittal to the panel members.” Pointing to United States v. Grill,” the
defense counsel responded that if his client wished to disclose such evidence in her unsworn statement, it was her right to do
0. The military judge granted the government’s motion, stating that referring to Elliott’s acquittal would be ““irrelevant
and direct impeachment of the verdict of the members . .. .””"

On appeal, the United States Navy-Marine Corps Court of Criminal Appeals (NMCCA) reversed and remanded for a
rehearing on the sentence.”” Dissatisfied with NMCCA’s decision, the government sought and obtained an en banc
rehearing.” Before the full NMCCA panel, a four-to-three majority reversed the previous panel’s decision and reinstated the
military judge’s ruling and the accused’s sentence.®® The issue certified before the CAAF was whether the NMCCA erred
when it held that the military judge did not abuse his discretion by restricting the accused’s unsworn statement, not allowing
her to state that the co-conspirator had been acquitted.®*

The CAAF reversed NMCCA'’s decision as to the sentence.®* Following Grill, the court restated that although the right
of allocution is “generally considered unrestricted,” it is not “wholly unrestricted.”®® The court distinguished Sowell,
however, finding that the “tenor of trial counsel’s argument on findings opened the door” to proper rebuttal during Sowell’s
unsworn statement on sentencing.2* The court focused on the fact that the trial counsel was aware of FC3 Elliott’s acquittal
the previous week and FC3 Elliott’s status was already an issue with at least one panel member.2® In CAAF’s view, the trial
counsel’s references to FC3 Elliott as a co-conspirator implied that FC3 Elliott was guilty of the same offense as Sowell and
therefore had a motive to lie.?® Accordingly, “Appellant should have been permitted an opportunity to fairly respond to the
implications of trial counsel’s argument on findings.”® The CAAF found that the military judge’s error in not permitting
Sowell to reference Elliot’s acquittal could have had a “‘substantial influence’ on the sentence adjudged.”®
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UCMJ art. 39(a) (2005).
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Sowell, 62 M.J. at 151.
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48 M.J. 131 (1998) (upholding an accused’s right to present an unsworn statement and recognizing such right as “broadly construed for decades™).
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United States v. Sowell, 59 M.J. 552 (N-M. Ct. Crim. App. 2003).
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Sowell, 62 M.J. at 151.
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Id. (ruling that any mention of Elliot’s acquittal would have challenged the members’ decision on findings, and was thus not relevant).
8 4.

8 1d. at 153.

8 |d. at 152 (quoting United States v. Grill, 48 M.J. 131, 132 (1998)).

8 1d. at 153.

% 1d. at 152, 153.

% 1d. at 152.

8 1d. at 153.
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Id. (quoting United States v. Pablo, 53 M.J. 356, 359 (2000)).
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United States v. Johnson was yet another unsworn statement case decided by CAAF this term.%* Johnson involved two
friends, both Air Force staff sergeants, who were traveling in separate vehicles from Oklahoma City to Monroe, Louisiana.*
While traveling through east Texas, local law enforcement stopped Staff Sergeant (SSgt) Johnson for a routine traffic
violation.*® During the stop, SSgt Johnson consented to a search of his vehicle.”” The search revealed that SSgt Johnson was
transporting a box containing marijuana.*® Contrary to his pleas, a general court-martial composed of members convicted the
accused of wrongful possession of marijuana and possession with intent to distribute in violation of Article 112a, UCMJ.**

Prior to his court-martial, SSgt Johnson took a privately administered polygraph examination arranged by his defense
counsel.® The private polygrapher concluded that the accused was not deceptive when he denied knowing that he
transported the marijuana.”® During the presentencing phase of the court-martial, SSgt Johnson sought to refer to his
“exculpatory” polygraph test during his unsworn statement.”” The accused’s proposed unsworn statement included the
following language:

Never in my wildest dreams did | ever once imagine that my life would end here in your hands especially
after | took and passed a polygraph. 1 was asked point blank if | knew there was marijuana in the box to
which | responded no. The polygrapher found no deception with my answers. | was hopeful at that point
based on the fact that I did pass, | would not face charges again; however, that was not to be and now my
future is in your hands.%

The military judge ruled that a reference by the accused to his polygraph test results were inadmissible.”

On appeal, the CAAF looked at whether the military judge erred by directing the accused not to discuss a polygraph
examination during his unsworn statement when a limiting instruction to the members would have been sufficient to address
the military judge’s concerns while still preserving SSgt Johnson’s allocution rights.'® The court ruled that the military
judge did not err in preventing SSgt Johnson from discussing his polygraph results during his unsworn statement.'®*
Supporting its decision, the court found “that an accused is entitled to vigorously contest his innocence on findings, but is not
entitled to do so on . . . sentencing.”*% Staff Sergeant Johnson’s statement that “[t]he polygrapher found no deception with
my answers. | was hopeful at that point that based on the fact that | did pass, | would not face charges again[,]” could not
reasonably have been offered for any reason other than to suggest to the members that their findings were wrong.'®

¥ 62 M.J. 31 (2005).
% 1d. at 32.

' 1d. at 33.

% 1d.

% 1d.

* 1d. at 32.

% |Id. at 36.

% 1d.

7 1d.

% 1d. at 36-37.
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Id. at 37. Specifically, “the military judge ruled that polygraph test results were not permitted under either Military Rule of Evidence (MRE) 707 or RCM
1001(c). The military judge further explained that such information would impeach the verdict and thus precluded the accused from including any reference
to the polygraph test results in his unsworn statement.” Id. Military Rule of Evidence 707(a) specifically states, “notwithstanding any other provision of
law, the results of a polygraph examination, the opinion of a polygraph examiner, or any reference to an offer to take, failure to take, or taking of a
polygraph examination, shall not be admitted into evidence.” MCM, supra note 3, MIL. R. EVID. 707a.

100 Ynited States v. Johnson, 62 M.J. 31, 32 (2005).

10 1d. at 37.

102 Id.
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Furthermore, the court was not persuaded that exculpatory polygraph information qualifies as extenuation, mitigation, or
rebuttal under RCM 1001(c)."*

Post-Trial

In addition to the ever-large number of unpublished SJAR error cases, there were several post-trial processing cases as
well. The most significant post-trial case decided during the 2005 term was undoubtedly United States v. Jones.'® The
accused, a Marine lance corporal (LCpl), pleaded guilty to two specifications of unauthorized absence and two specifications
of missing movement by design in violation of Articles 86 and 87, UCMJ.*®® The military judge sentenced LCpl Jones to
reduction to E-1, confinement for forty-five days, and a bad-conduct discharge.’”” The guilty plea proceedings lasted only
fifty-five minutes and resulted in a short, thirty-seven page record of trial (ROT).1®® However, it took over six months (187
days)'® for the record of trial to be transcribed, authenticated, and served on LCpl Jones’s defense counsel.*® The SIAR’s
post-trial recommendation was not prepared until 253 days after sentencing."* The SJAR was served on defense counsel
nine days later.* The convening authority took action on the 289th day.™® The record of trial was not received at the
NMCCA until 9 January 2001 (363 days).""*

During this delay, Jones was released from custody and had applied for a position as a truck driver with U.S. Xpress.'*®
While on appellate leave in May and June of 2000, Jones completed a course of study at a truck driver’s school and received
a truck driver’s license.'® He submitted to the NMCCA his own declaration and declarations from three officials of a
potential employer stating that he would have been considered for employment or actually hired if he had possessed a
Certificate of Release or Discharge from Active Duty, DD Form 214, even if his discharge was less than honorable.”*” The
employer was aware of Jones’s court martial and conviction.*** The government presented no information to rebut any of
these declarations.™

104 Id
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61 M.J. 80 (2005).
06 14, at 81.
107 |d.
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109 The number in this and subsequent notes refers to the number of days from the conclusion of Jones’s trial.
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Jones, 61 M.J. at 81.
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Specifically, the accused submitted three declarations from various personnel associated with U.S. Xpress Enterprises. 1d. at 82.

A position with U.S. Xpress would have produced an average salary of $ 3,500 to $ 4,000 per month, in addition to substantial employee benefits.
When Jones did not obtain a position with U.S. Xpress, he obtained alternative employment as a delivery truck driver earning about $7 to $10 per hour
working part-time or through temporary agencies. 1d.

118 Id.

119 Id
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Despite calling these delays “excessive,” the NMCCA found no prejudice.*”® On appeal, the issue before the CAAF was
whether the excessive post-trial delay prejudiced the accused.’”* The CAAF held that Jones’s unrebutted declarations were
sufficient to demonstrate ongoing prejudice.*??

In reaching its decision, the court examined the following four factors from the speedy trial analysis of Barker v.
Wingo*? to determine whether LCpl Jones’s due process rights were violated: (1) the length of the delay; (2) the reasons for
the delay; (3) the accused’s assertion of the right to a timely appeal; and (4) prejudice to the accused.*** When analyzing
these four factors, the court looks at the length of delay first. The length of delay serves as a “triggering mechanism.”*?
“‘[U]nless there is a period of delay that appears, on its face, to be unreasonable under the circumstances, there is no
necessity for inquiry into other factors that go into the balance.”?® The CAAF quickly determined that the post-trial delay in
the present case was “facially unreasonable,” and therefore examined the remaining three factors.”?’ The court found that
Jones demonstrated ongoing actual prejudice by showing that his ability to have his employment application considered was
hindered due to the lengthy post-trial delay."®® The CAAF concluded that setting aside the bad-conduct discharge was a
remedy proportionate to the prejudice that the unreasonable post-trial delay had caused.*” Whether the accused would have
been offered the job was not relevant in the court’s decision; however, the employer’s requirement for potential employee’s
to submit a DD Form 214 and the accused’s lack of a DD Form 214 were relevant.®® Moreover, the government presented
no evidence to counter the four declarations submitted by LCpl Jones.**

New Post-Trial Processing Standards

Though not a case from the 2005 term, United States v. Moreno™* is so significant in the post-trial arena that it warrants
special mention in this article. The CAAF issued Moreno on 11 May 2006. In addition to hearing an implied bias issue, the
CAAF addressed whether the accused’s due process right to timely review of his appeal was denied.**®* Moreno pleaded not
guilty to rape in violation of Article 120, UCMJ."* The panel members convicted Moreno and sentenced him to reduction to
E-1, forfeiture of all pay and allowances, confinement for six years, and a dishonorable discharge.'*

On appeal, Corporal Moreno asserted that he was denied due process because there was unreasonable delay in the 1,688
days between the end of his trial and the date that the NMCCA rendered its decision in the case.™®® The following is a
chronology of certain key post-trial events:

120 1. at 83.

2 1d. at 84.

12 1d. at 85.

123 407 U.S. 514, 530 (1972).

124 Jones, 61 M.J. at 83 (citing Toohey v. United States, 60 M.J. 100, 102 (2004) (citing Barker, 407 U.S. at 530)).
2 d,

126 1d. (citing Toohey, 60 M.J. at 102). For clarification as to what now constitutes a presumption of unreasonable delay, see the discussion of United States

v. Moreno, infra.
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182 63 M.J. 129 (2006).
%% |d. at 132.

134 |d

135 Id
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Accused sentenced on 29 September 1999.

746-page ROT authenticated on 4 May 2000 (208 days).

Convening authority took action on 31 January 2001 (490 days).

Case docketed at NMCCA (566 days).

Eighteen defense motions for enlargement of time granted before defense brief filed on 20 March 2003
(1,268 days)**’

e  Government filed its brief on 29 October 2003 (1,491 days)

e NMCCA issued unpublished decision on 13 May 2004 (1,688 days).'*®

The CAAF has recognized that servicemembers convicted of crimes enjoy a due process right to a timely review and
appeal of their courts-martial convictions.**® As in United States v. Jones,**® the CAAF applied the four Barker v. Wingo
factors in Moreno.* In looking at the “prejudice” factor, the court will assess whether or not an accused has been prejudiced
by looking at three interests: “(1) prevention of oppressive incarceration pending appeals; (2) minimization of anxiety and
concern of those convicted awaiting the outcome of their appeals; and (3) limitation of the possibility that a convicted
person’s grounds for appeal, and his or her defenses in case of reversal and retrial, might be impaired.”**?

In examining the Barker factors, the court concluded that due to the “unreasonably lengthy delay, the lack of any
constitutionally justifiable reasons for the delay, and the prejudice suffered by Corporal Moreno as a result of oppressive
incarceration and anxiety,” he was denied his due process right to speedy review and appeal.*** Before addressing
appropriate relief in his case, the court laid out specific post-trial processing standards.

In an effort to curb excessive delay in the appellate process*** and remedy those instances where there are unreasonable
delay and due process violations, the CAAF fashioned the following standards. For those cases completed more than thirty
days after the date of the court’s opinion (for post-Moreno cases), the CAAF will apply a presumption of unreasonable delay
that will trigger the Barker four-factor analysis if the following three factors are present:

(1) the action of the convening authority is not taken within 120 days of the completion of the trial;

(2) the record of trial is not docketed by the service Court of Criminal Appeals within 30 days of the convening
authority’s action; or

(3) appellate review is not completed and a decision is not rendered within 18 months of docketing the case before the
Court of Criminal Appeals.**®

In terms of relief, the CAAF set aside the findings and sentence because of another issue in the case and ruled that “a
rehearing may be ordered.”* Specifically addressing relief for the post-trial delay, the court held that if a rehearing results
“in a conviction and sentence, the convening authority may approve no portion of the sentence exceeding a punitive
discharge.”™’

37 A motion for enlargement is a thirty day extension of time to file an appellate brief.
%8 Moreno, 63 M.J. at 133.

39 Toohey v. United States, 60 M.J. 100, 101 (2004).

0 United States v. Jones, 61 M.J. 80, 83 (2005).

1 Moreno, 63 M.J. at 135. As mentioned in the Jones discussion supra, the four Barker v. Wingo factors are: (1) the length of the delay; (2) the reasons
for the delay; (3) the accused’s assertion of the right to a timely appeal; and (4) prejudice to the accused.

12 |d. at 138-39 (citations omitted).

% 1d. at 141.

144 «“Moreno’s case is not an isolated case that involves excessive post-trial delay issues.” Id. at 142.
5 4.

6 1d. at 144.

147 Id
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Conclusion

Although there were some key decisions handed down under the sentencing heading, they were no doubt overshadowed
this year by these post-trial cases. Military justice practitioners will feel the impact of both Jones and Moreno. Exactly what
impact it will have remains to be seen. Undoubtedly, there will be significant discussion pertaining to Moreno over the
course of the year as SJA offices look for ways to cut post-trial processing times on pre-Moreno cases, while closely
monitoring the clock on post-Moreno cases. Additionally, the military services may seek to make policy adjustments, in an
effort to deal with post-trial processing, backlogs, and appellate review.
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Despite the lack of defense objection, the court held that the trial counsel’s comments were improper under Rule for
Courts-Martial (RCM) 1001(g) and amounted to plain error.* The trial counsel’s argument implied that “unnamed
commanders” favored the sentence he proposed.®® “Moreover, the trial counsel cloaked himself with the ‘mantle of
command authority,” thereby creating the appearance of unlawful command influence.”® The comments were improper
because they brought the views of outside commanders into the courtroom.®’ Further, the argument rendered the proceedings
unfair, and the improper argument was the cause of the unfairness.®® The trial counsel’s eleven references to the commander
during the argument rendered the error more than “a brief slip of the tongue.”® Accordingly, Mallett suffered prejudice and
was entitled to relief in the form of setting aside the sentence.”

The dissent took issue with the majority’s conclusion that the trial counsel acted with the “mantle of command authority”
and that the trial counsel’s argument amounted to unlawful command influence.” Although the dissent agreed that the trial
counsel’s comments were “poorly conceived and obviously not influenced by common sense or critical thought,” the dissent
concluded that “a bad argument is not necessarily an improper one.””® Assessing the comments in light of the entire court-
martial, including that the comments were hypothetical; the defense failed to object; the military judge instructed the
members that arguments of counsel “may not be considered as the recommendation or opinion of anyone other that that
counsel”; and the members failed to adjudge the trial counsel’s requested sentence of eighteen months’ confinement, the
dissent c7c3)ncluded that the comments did not constitute unlawful command influence and were not improper under RCM
1001(g).

doesn't necessarily have the authority to decide to impose a bad conduct discharge, or to impose a period of confinement for 18
months. Why not? Because the commander can prefer charges and then it comes to a court, it comes to a group just like this. It's out of
the commander's hands in a lot of ways.

But when you think about what if a commander could do that, what if a commander did stand up at commander's call and was able to
make a promise, "If you use cocaine in my unit, this will happen to you." Make that a policy letter or something. What if the
commander had the authority to do that in a unit full of airmen identical to this accused right here? What would he or she say to get
their attention? Would he say, "Don't use cocaine or you'll get 40 days restriction to base, dang it?" | don't think he would. Why?
Because that's not very scary, is it?
Would she say, "Don't use cocaine or you'll get 30 days extra duties?" No, she wouldn't say that. That is not scary. That doesn't get
people's attention. What would a commander say to get his unit's attention and say, "I mean business about drugs,” if he had the
authority to be the judge and jury in a case where you are, in essence, the jury deciding this?
I submit that a sentence that would get people's attention, that would make airmen stand up and listen, and would possibly have the
effect of keeping us from having so many of these cases involving airmen who have gone down this road of using cocaine and other
illegal drugs is 18 months [of] confinement and a bad conduct discharge. That gets your attention. And if that doesn't get your
attention, then nothing's going to get your attention.

5 1d. at 764-65.
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