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The Uniform Code of Military Justicein Transition

The Honorable Jacob Hagopian
United Sates Magistrate Judge
United Sates District Court of Rhode Island

Editor’s Note: The following article was written in 1968,
when the author was a colonel in the Judge Advocate General’s
Corps. Colonel Hagopian was assigned by Major General
Hodson, The Judge Advocate General, to serve as the executive
agent to Congress during the | egislative process of creating the
Military Justice Act of 1968. The Army Lawyer is pleased to
present this article in its continuing series commemorating the
Fiftieth Anniversary of the Uniform Code of Military Justice.

The Uniform Code of Military Justice (Code)! became law
on 31 May 1951. It has been authoritatively cited as comparing
favorably with the most advanced criminal codes.? Like other
criminal codes and procedures, the Code is now in a time of
transition, contemporary standards replacing old concepts. In
recent years Representative Charles E. Bennett has introduced
a number of bills in Congress reflecting his forward looking

When the Military Justice Act of 1968 was originally intro-
duced, it contained many of the military justice provisions of
Bennett’s omnibus bill, House Resolution 226. Congressman
Bennett sought by this duplication to expedite enactment in the
90th Congress of those badly needed procedural reforms that
were considered non-controversial. Indeed, he succeeded dur-
ing the final days of the 90th Congress in securing for millions
of service personnel serving on active duty the most modern
system of criminal justice obtainable.

As enacted into law, House Resolution 15971 contains pro-
visionsvirtually identical with the bill as originally introduced,
and it contains a number of significant amendments added in
the Senate by Senator Sam Ervin, J. Many of these Senate
amendments were also contained in, or are similar to, various
provisions of Representative Bennett’s omnibus bill on military

ideas in the administration of military justice.® After many law.
years of effort, his bill, House Resolution 15971, was recently
signed into law by the President as the Military Justice Act of
1968.4

The Military Justice Act of 1968 makes significant changes
in the Code. The Act provides that an accused at a special
court-martial must be afforded the opportunity to be defended
by legally qualified counsel unless the commander certifiesin

1. 64 Stat. 108-49 (1950) (codified as amended at 10 U.S.C. §§ 801-940 (1964)).

2. Mr. Justice Clark said of the Code “[1]n addition to the essentials of due process, the Uniform Code of Military Justice includes protections which this court has
not required a state to provide and some procedures which would compare favorably with themost advanced criminal code.” Kinsellav. Krueger, 351 U.S. 470 (1956).
In Miranda v. Arizona, 384 U.S. 436, 489 (1966), the majority opinion of the Supreme Court again cited the safeguards of the Code provisions and decisions of the
Court of Military Appeals as an experience which should be applied to a civilian accused. There the Supreme Court said, “ Similarly, in our country the UCMJ has
long provided that no suspect may be interrogated without first being warned of hisright not to make a statement and that any statement he makes may be used against
him....” (citing 10 U.S.C. § 831b). “Denial of theright to consult counsel during interrogation has also been proscribed by military tribunals. ...” (citing United
Statesv. Rose, 24 C.M.R. 251 (C.M.A. 1957); United Statesv. Gunnels, 23 C.M.R. 354 (C.M.A. 1957)).

3. On 10 January 1967 he introduced House Resolution 226. On 30 August 1967 he introduced House Resolution 12705 which contained some of the noncontro-
versial sections of House Resolution 226. Hearings were held on the latter bill before Subcommittee Number 1 of the House Armed Services Committee, chaired by
Representative Philip J. Philbin. The subcommittee voted to report the bill with certain amendmentsto the full committee. The full committee approved the amended
bill, House Resolution 15971 on 21 May 1968, and the House passed it on 3 June 1968. The bill was amended and passed by the Senate on 3 October 1968 and
repassed by the House on 10 October 1968. President Johnson signed it on 24 October 1968 as Public Law 90-632.

4. 82 Stat. 1335 (1968). Representative Bennett's more comprehensive military law bill, House Resolution 226, would have made changes in administrative boards,
discharges, and jurisdiction over certain civilians and former servicemen in order to fill avoid created by decisions of the Supreme Court. Article 2(11) of the Code,
which confers courts-martia jurisdiction over persons serving with, employed by, or accompanying the armed forces outside the United States, has been declared
unconstitutional with respect to peacetime military jurisdiction over civiliansabroad. Grishamv. Hagan, 361 U.S. 278 (1960); McElroy v. Guargiliardo, 361 U.S. 278
(1960); Kinsellav. Singleton; 361 U.S. 239 (1960); Reid v. Covert, 354 U.S. 1 (1957). Cf. Article 2(10) providing courts-martial jurisdiction over persons serving
with or accompanying theforcesin thefield in time of war. Another provision of House Resolution 226 created a Judge Advocate General’s Corpsfor the Department
of the Navy. This provision was enacted into law separately as Public Law 90-179, 81 Stat. 545 (1967).

Sections 3, 7, 9(a), and 15 of House Resolution 226 would have made several changes in the operation of administrative discharge and separation boards. The
acts for which a person has been tried judicially could not again be used for administrative separation. H.R. 226, 8§ 7. See 5 U.S.C. § 555 (1964). Section 9(a) of the
bill would have given subpoena powers to administrative boards and would have extended Article 37 of the Code, which deals with unlawful command influence
concerning acourt-martial case, to these administrative boardsaswell. Article 37 of the Code prohibits a court convening authority or any commanding officer from
attempting to coerce or influence the action of a court-martial. The bill would have created a Department of Defense Board for the Correction of Military Recordsin
lieu of theindividual service boards now in existence. H.R. 226 § 18(a)(1). See 10 U.S.C. § 1552 (1956); Army Regulation 15-185 (1962). The board would aso
have authority to correct any military record, including authority to correct the findings and sentence of a court-martial not reviewed by aboard of review. H.R. 226,
§18(b). A similar procedure would be authorized for the Department of Transportation to correct the records of members and former members of the Coast Guard.
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writing that physical conditions or military exigencies prevent
such counsel from being obtained.> The Act requires that an
accused be defended by legally qualified counsel, with no
exceptions, if aspecial court-martial awards abad conduct dis-
charge.® The new law changes the composition of special
courts-martial by permitting a law officer, whose title is rede-
nominated by the Act to that of military judge, to preside.” The
Act requires a military judge at a special court-martial which
awards a bad conduct discharge, unless the commander certi-
fiesthat physical conditions or military exigencies prevent such
judge from being obtained.? 1t makes mandatory acertified and
trained judiciary at the general court-martial level for each of
the services, responsible only to their respective judge advo-
cates general .’

The Act abolishes the present boards of review and replaces
them with one court of military review for each service. The
court may sit in panels or en banc, and its judges, appointed by
The Judge Advocate General, may be either civilians or mili-

tary officers.’® Rather than abolishing the summary courts-mar-
tia (the limited-jurisdiction courts composed of one officer),"
the Military Justice Act gives an accused an absolute right to
object to trial by summary court.

The new law brings much needed additional modernization
to military trial procedure. The military judge will have many
of the prerogatives of afederal district court judge; he will have
authority to rulewith finality on those mattersthat are currently
determined by a civilian judge.? The rulings of the military
judge on some matters—for example challenges of court mem-
bers 13 and motions for findings of not guilty**—will no longer
be subject to overruling by the members of the court-martial,
untrained in the law, who are in reality the military jury.> The
Act also providesfor open recorded sessions by amilitary judge
outside the presence of the military jurors.® The military judge
will hear and determine motions, rule on interlocutory ques-
tions which can be determined without trial on the general
issue,’” hold arraignments, receive the pleas of the accused,®

5. 82 Stat. 1337 (1968). A specid court-martial is an inferior tribunal composed of at least three members, which may include enlisted persons if the accused so
requests. It isjurisdictionally limited to imposing a punishment no greater than confinement at hard labor for six months, two-thirds forfeiture of pay per month for
six months and a bad conduct discharge.

6. Id. at 1335-36. A bad conduct discharge may be awarded as punishment only where a verbatim record of trial hasbeen made. A conviction with such an approved
sentence must be reviewed by a court of military review pursuant to Article 66 of the Code.

7. Id. at 1335.
8. Id. at 1335-36.

9. Id. at 1336. The Army has taken the lead in establishing an independent field judiciary to provide law officersfor all general courts-martial. By Army Regulation
22-8 (14 October 1964), the United States Army Judiciary was created to provide trained, experienced, judicial officersto serve astrial appellate military judges. In
the Air Force and Navy, judge advocates of an installation are assigned to sit as tria judges along with their other functions which may include the prosecution and
defense of cases.

10. 82 Stat. at 1341.

11. The summary court-martial has no jurisdiction to try officers or warrant officers; it cannot impose punishment in excess of 30 days confinement, nor adjudge a
dismissal or dishonorable or bad conduct discharge. An accused may waivetrial by summary court-martial and request trial by a superior court-martial for the alleged
misconduct. In many respects, the summary court-martial is similar to thetrial of petty offenses by United States Commissioners. Thejurisdiction of a United States
Commissioner for thetrial of petty offensesis dependent upon an election of the accused to such jurisdiction and upon a corresponding waiver of trial in federal district
court. 18 U.S.C. § 3401 (1948). Generally, petty offenses triable by a United States Commissioner are punishable by imprisonment for not more than six months or
afine of not more than $500 or both. 18 U.S.C. 8 1(3). A recent survey disclosed that one-third of the United States Commissioners are not lawyers. Would the
abolition of the summary court-martial place aburden on the military justice system? What would be the burden placed on the federd judicial systemif trial by United
States Commissioner or comparable magistrate were to be abolished?

12. 82 Stat. at 1340.

13. Id. at 1339.

14. Id. at 1340.

15. Cf. Fep. R. Crim. P. 29.

16. 82 Stat. at 1338.

17. SeeFep R. Criv. P. 12. A typical matter, which could be disposed of at a pretrial session is the resolution of a disputed question of admissibility of a purported
confession. This frequently resultsin alengthy hearing before the law officer alone that requires the finders of fact to withdraw from the courtroom. By permitting
the military judge to rule on this question before the fact finding members of the court have assembled and have been enpanelled, the members would not be required
to spend time waiting for the decision of thejudge. The law officer is constitutionally required to make a preliminary determination of the voluntariness of a purported
confession. Jackson v. Denno, 378 U.S. 368 (1964); United Statesv. King, 37 C.M.R. 475 (C.M.A. 1966). If he sustains the objection, the issueisresolved, and the
facts and innuendoes surrounding the making of the confession will not reach the members by inference or otherwise. If the military judge determines to admit the

confession, the issue of voluntarinesswill normally, under federal court and military practices, be re-litigated before the finders of fact who will determine the factual
question of voluntariness under appropriate instructions(as they would any other fact).
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and consider and dispose of other procedural matters. He may
consider such items as the admissibility of a purported confes-
sion,'® the legality of asearch and seizure,® and the capacity of
the accused to stand trial,* as well as matters such as jurisdic-
tion of the trial court, venue and speedy trial. Mental responsi-
bility as to the act charged is the only interlocutory matter that
remains subj ect to objection by the military jurors.?? These pro-
cedures will save the valuable time of military jurors, who will
no longer be required to assemble just to legally constitute the
proceedings and vest the military judge with jurisdiction to con-
duct a hearing out of their presence.” The procedure, when
coupled with unlimited military discovery,? goes somewhat
further than most criminal pretrial proceedings.

The military judge will also be able to hold post trial ses-
sions without first assembling the military jurors.® Thisisa
much-needed procedural reform. The absence of authority
under present military law to convene a court-martial com-
posed only of alaw officer makes it difficult to carry out the
mandates of the appellate courts in cases remanded for further
proceedings at the trial level. The Act cures this weakness in
the military system because under its provisions there will
always be a court open just as there isin the federa civil sys-
tem.?® The Act also provides for additional post-conviction

18. 82 Stat. at 1338.

relief. The Judge Advocate General may vacate or modify any
findings or sentence (unless reviewed by a court of military
review) on grounds of newly discovered evidence, fraud on the
court, lack of jurisdiction, or error prejudicia to the substantial
rights of the accused.?’ The period within which an accused
convicted of an offense may petition for anew trial is extended
from one to two years, and the right is extended to all cases.®

The Act also provides authority, with necessary safeguards,
whereby an accused person can waive a hearing before a mili-
tary jury and betried by the military judge alone? in non-capital
cases.®® This s the equivalent of the right of the accused to
waivetria by jury inthefederal courts.®® The defendant isenti-
tled first to know the identity of the military judge and to con-
sult with counsel .*> Only the military judge can approve the
request for trial by a judge alone. In federal courts, Federal
Rule of Civil Procedure 23(a) givesthe prosecution the right to
veto requests for trial by ajudge alone, but Congress felt that
this procedure would not be appropriate for the military ser-
vices.®

Waiver of amilitary jury trial will streamline the administra-
tion of military justice. A large percentage of courts-martial
cases are disposed of on guilty pleas® Most of these cases, as

19. Seegenerally Mirandav. Arizona, 384 U.S. 436 (1966); United Statesv. Tempia, 37 C.M.R. 249 (C.M.A. 1967).

20. SeeFep. R. Crim. P. 41(e).

21. The capacity of the accused to stand trial under the Manual for Courts-Martial was determined by the court members. MANUAL FOR CourTs-MARTIAL, UNITED

StATES, 1122 (1951) [hereinafter MCM)].

22. Seeid. 1122. Inthe military the law officer rules on interlocutory questions of mental responsibility subject to being overruled by vote of the court members.

23. See United States v. Robinson, 55 C.M.R. 200 (C.M.A. 1968).

24. Known in the military asthe open file policy, the procedures are required by the MCM. MCM, supra note 21, 133(i)(2). This policy accountsfor the paucity of
casesin military law under the Jencks Act, 18 U.S.C.A. § 3500 (West 1958). See generally Mgjor Luther C. West, The Significance of the Jencks Act in Military Law,

30 MiL. L. Rev. 83 (1965).

25. 82 Stat. 1338 (1968).

26. 28 U.S.C.A. § 452 (West 1963).
27. 82 Stat. at 1342.

28. Id. at 1343.

29. Id. at 1335.

30. Id. Thewording prevents the danger of the provision being declared unconstitutional. A similar provision in the Lindbergh Law was declared unconstitutional
in United States v. Jackson, 390 U.S 570 (1968). The court held a provision of the Lindbergh Law that permitted the accused to choose between tria with ajury or
onewithout ajury and without possibility of the death penalty as unconstitutional. The effect of the choice was to compel the accused to choose atrial without ajury

sinceit could not result in the death penalty.
31. Fep. R. Crim. P. 23a.
32. 82 Stat. at 1335.

33. S. Rep. No. 1601, at 4 (1968).

34. During fiscal year 1967, 67.4% of al Army court-martial cases were disposed of by guilty pleas.
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well as many others, could appropriately be heard and deter-
mined with respect to finding and sentence by a military judge
alone. The savings to the taxpayers in military manpower
released from court duty would be significant. In addition, the
military accused will also benefit by having another option
availableto safeguard his due processrights. Thesavinginmil-
itary manpower is significant in another respect. The conven-
ing authority isrequired by Article 25(d) of the Code to appoint
as court members, who sit as military jurors, such personsasin
his opinion are best qualified for the duty by reason of age, edu-
cation, training, experience, length of service, and judicia tem-
perament. These are the types of individuals who are the best
commanders and combat leaders. In time of war the military
canill afford to utilize such personsin non-combat roles. Free-
ing them from court duties of prolonged court cases can have
significant effect upon overall military efficiency.

The need for the legislation contained in the Military Justice
Act hasdeveloped in part from a series of decisions of the Court
of Military Appeals which has expanded the role of the law
officer and placed upon him responsibilitiesvirtually asgreat as
those borne by federal district judgesin conducting criminal tri-
als.® In the discharge of these responsibilities, however, law
officers are now hampered by provisions of law which unnec-
essarily limit their authority to perform essential and customary
judicial functions. For example, under present law, the law
officer cannot pass on the validity of challenges for cause.®
The court members must pass on challenges for cause even
though the basis for the challenge may affect all the members.
The Court of Military Appeals has on several occasions reaf-
firmed its belief that it would be preferable for challenges for
cause to be passed on by the law officer rather than the court
members.¥’

The desirability of the other procedural and substantive
changes contained in this legidation has become already evi-

dent in the conduct of criminal trials under the present rules.
These rules have proved to be unwieldy and cumbersome when
applied to the present day concepts of the military trial forum;
those concepts di stingui sh between the rol e of thelaw officer as
trial judge and that of court-martial members as arbiters of fact.

Severd recent articles have been critical of the present sys-
tem of military justice® Some articles have been favorable to
the system.®® At onetime it was clear that the military justice
system, at the general court-martial level, was vastly superior to
the civilian system of criminal justice, both state and federal.
The general court-martial procedure requires free legal repre-
sentation by a qualified lawyer at all trial and appellate stages,
verbatim transcripts, automatic right to appeal at no cost, and
full and complete disclosure of all relevant evidence at every
stage of the case. In recent Supreme Court decisions, many of
these safeguards preserved to a military accused are now
secured to an accused in state and federal criminal proceed-
ings.*

The Military Justice Act received many endorsements from
interested organizations in the civilian community and in the
military.** Comparative studies demonstrate that the military
accused has had more due process protection than the civilian
from early timesto present day. Only since the so-called crim-
inal law revolution which began in 1964 has civilian justice
begun to catch up. The military repeatedly urged the Congress
to amend the Code as early as 1953. The enlightened opinions
of the Court of Military Appeals, its quest for atrue judge and
jury system, and its profound vision and work in the codes
development, clearly demonstrated the need for the Military
Justice Act of 1968. This legislation places the military again
in the forefront of judicial modernization and insures that mili-
tary justice will continue to be amodel of judicial excellence.

35. United Statesv. Stringer, 17 C.M.R. 122 (C.M.A. 1954); United States v. Biesak, 14 C.M.R. 132 (C.MA. 1954). For adiscussion of the role and the training of
law officers, see Delmar Karlen, How the Army Trains Its Judges, 34 U. Mo. AT Kan. CiTy L. Rev. 271 (1966).

36. 10 U.S.C. § 841(a) (1956).

37. United States v. Talbott, 31 C.M.R. 32 (C.M.A. 1962); ANNUAL RePoRT oF THE UNITED StAaTES CouRT OF MiLITARY APPEALS 11 (1960).

38. See Sherman, Military Justice, 114 Cong. Rec. H2321 (daily ed. Mar. 27, 1968); Landau, Gl Justice: A Second-Class System, THE Evening News (Harrisburg,
Pa.), Sept. 14, 1967, at 7; Landau, Gl Justice: A Second-Class System, THe Evening News (Harrisburg, Pa.), Sept. 16, 1967, at 15.

39. SeeJacob Hagopian, A Case of Free Speech in the Military and Due Process, 113 Cong. Rec. A5434 (daily ed. Nov. 6, 1967); James Labar, The Military Criminal

Law System, 50 A.B.A. J. 1069 (1964).

40. Douglasv. Cdifornia, 372 U.S. 353 (1963); Gideon v. Wainwright, 372 U.S. 335 (1963).

41. Such organizations asthe American Bar Association, the Federal Bar Association, Brooklyn Bar Association, the Florida Bar, the State Bar of Georgia, the Jewish
War Veterans of the United States of America, the Reserve Officers Association of the United States, New York County Lawyers Association, Veterans of Foreign
Wars of the United States, Veterans of World War | of the United States of America, and the Committee on Military Justice of the Association of the Bar of the City
of New York, indicated their support and desire for speedy passage of the bill. In addition, the Code Committee under Article 67(g) of the Code endorsed the bill.
This committee consists of The Judge Advocates General of the Armed Forces and the judges of the Court of Military Appeals, al of whom have had many years of
experience dealing with military law.
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Feminine Hormonal Defenses. Premenstrual Syndrome and Postpartum Psychosis

Lieutenant Colonel Michael J. Davidson
Office of the Saff Judge Advocate
Third U.S. Army/U.S. Army Forces Central Command
Fort McPherson, Georgia

Introduction

Women now represent approximately fourteen percent of the
active duty military® and their presence in the military force
structure is expected to increase as more positions are opened
to them.?2 Because of military age restrictions, most women
serving in the armed forces are at the prime child bearing age.
Medical experts warn that, throughout their entire lives, women
will be at greatest risk for psychiatric illness during the period
following a birth.® Additionally, women are susceptible to the
physical, mood and behavioral changes associated with the
menstrual period. Negative premenstrual symptoms may occur
after a woman's first menstruation, and these recurring symp-
toms, which generally appear in the last week of the menstrual
cycle and disappear after the onset of menses (menstrual
period),* are collectively known as Premenstrual Syndrome
(PMS)® and most commonly strike women in this same age
group.®

In their severest states, the psychological illnesses associ-
ated with birth and awoman’s menstrual cycle may serve asthe
basis for a complete or partial defense to criminal charges and
even milder versions of these maladies may be used in sentence

ing these defenses, both psychol ogical illnesses have been used
successfully in civilian courts and both are now recognized in
their severest forms as mental disorders by the American Psy-
chiatric Association’s (APA) Diagnostic and Statistical Manual
of Mental Disorders (DSM).”

Because of the rise in the number of women in the armed
forces and the recognition of PMS and postpartum-related ill-
nesses as bona fide mental maladies, judge advocates should be
aware of these two mental illnesses and their potential as crim-
inal defenses. Accordingly, this article reviews the develop-
ment of PMS and postpartum illnesses as recognized mental
disorders, discusses their use as criminal defenses and in sen-
tence mitigation in various criminal jurisdictions, and examines
their potential as defenses within the military justice system.

Premenstrual Syndrome

References to symptoms characteristic of PM S date back to
the sixth century B.C. and began to appear in American medical
literature as early as 1931.8 Premenstrual Syndrome itself was
first recognized by the medical profession as a psycho-physio-

mitigation. Although there are no reported military casesrais-

1. Paul Richter, Loss of Women Recruits a Warning Sign for Military, L.A. Times, Nov. 29, 1999, at 1.

2. Rowan Scarborough, Women Get More Army Jobs, WasH. Times, Dec. 3, 1999, at 1 (reporting that the Army plansto open more jobsto women and is“[R]ecruiting
ahigher percentage of women. The goal today is 20 percent of 80,000 annual inductees, up from 12 percent in 1986."); cf. David Wood, Today’s Military Personnel
Putting New Face On Image, CLEv. PLaiN DEALER, Dec. 12, 1999, at 4K (“About 90 percent of all military career fields are open to women.. .. .").

3. SHARON L. RoaN, PostrarTum DEPRESSION: EvERY WomAN's GuiDe To DiagNosis, TREATMENT & PRrevENTION iX (1997) (“[N]ot enough women of childbearing age
realize it is during the postpartum period that they are at highest risk for mental illness.. .. ."”); Davip G. INnwoob, Introduction to RECENT ADVANCES IN POSTPARTUM
PsvcHiATRIC DisorpeRs ix (1985) (“[W]omen are at the highest risk of their entire life for psychiatric hospitalization during the immediate postpartum period.”). The
postpartum period is approximately the first year after birth. Roan, supra at 2.

4. “Many people refer to the days of discharge as their ‘period.” Technically the discharge is referred to as menses.” Howard Seiden, Why PMS Is So Difficult To
Define, ToronTO STAR (Canada), Mar. 25, 1993, at D2.

5. Sdly K. Severino & Eva Rado, Legal Implications of Premenstrual Syndrome, 9 Am. J. Forensic PsycH. 19 (1988). Premenstrual Syndrome “symptoms appear
at midcycle, just after ovulation, peak the week before the monthly period begins and end just as bleeding starts.” Sally Squires, Prozac Joins Weapons Battling Pre-
menstrual Syndrome, Ariz. RepusLic, June 13, 1995, at C2.

6. Squires, supra note 5, at C2 (“Women in their 20s and 30s are the most common sufferers. . . ."); see AMERICAN PsYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATIS-
TiIcAL MANUAL oF MENTAL DisorpeRs 716 (4th ed. 1994) (“Premenstrual symptoms can begin at any age after menarche, with the onset most commonly occurring
during the teensto late 20s. Those who seek treatment are usually in their 30s.”) [hereinafter DSM-1V]; KAReN J. CARLSON ET AL., THE HARVARD GuiDE To WOMEN's
HeaLTH 508 (1996) (stating that the most serious cases of PM S affect women between 26 and 35); KATHARINA DALTON, ONCE A MONTH: UNDERSTANDING AND TREATING
PMS 14 (6th ed. 1999) (stating that PM S “affects only women of childbearing age”); NieLs H. LAURENSEN & EILEEN STUKANE, PM'S, PREMENSTRUAL SYNDROME AND
You: NexT MonTH Can BE Dirrerent 60 (1983) (stating that PM Sis “rare among teenagers, more noticeable during the twenties, and not only common but severein
the thirties.”). Most women have their first period between the ages of 11 and 16 and their last period between the ages of 45 and 55. Seiden, supra note 4, at D2.

7. The DSM isused regularly by courtsin criminal cases when the defendant’s mental stateis at issue. Seeinfra note 119; Lee Solomon, Premenstrual Syndrome:

The Debate Surrounding Criminal Defense, 54 Mp. L. Rev. 571, 576 (1995) (“The DSM is considered ‘the bible of mental illness’ and is utilized not only by therapists
but also by . . . judgesto identify and define the mentally ill.”).
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logical disorder in 1953.° In 1983, diagnostic guidelines for
PMS were established in the United States.*®

In 1986 PM S was proposed for inclusion in the APA revised
third edition of the DSM (DSM-I1I-R), but the APA instead
used the term late luteal phase dysphoric disorder (LLPDD),
which “differed from PMS by ‘a clear emphasis on mood and
behavioral as opposed to physical symptoms.’”** The DSM-
[11-R included LLPDD in its appendix as a “proposed clinical
diagnosis’ and treated the PMS-like ilIness as a psychological
disease.’? Late luteal phase dysphoric disorder was the first
timethe DSM contained adiagnostic term linked to amenstrual
cycle-related mental disorder.®® Significantly, the most current
version of the manual recognizes severe PM S to some extent as
amental disorder. Despite opposition from women’s groups,**
DSM-IV now includes premenstrual dysphoric disorder
(PMDD)-a form of severe PM S-as a type of depressive
disorder.> The DSM-IV distinguishes PMDD “from the far
more common ‘ premenstrual syndrome’” in terms of the “char-
acteristic pattern of symptoms, their severity, and the resulting
impairment.”%¢ Although recognizing PMDD as a mental dis-
order, DSM-1V notes that insufficient information exists to
include PMDD as an “official” category in the manual and
instead includes PMDD as a proposal for a new category in
DSM-1V's appendix.t”

The DSM-1V lists the essential features of PMDD as symp-
toms that occurred regularly during the week before the onset
of menses “in most menstrual cycles during the past year,”

“remit within afew days of the onset of menses (the follicular
phase) and are always absent in the week following menses.”
Further, a PMDD diagnosis requires that the symptoms “must
cause an obvious and marked impairment in the ability to func-
tion socially or occupationally in the week prior to menses.”*°
Finally, a diagnosis of PMDD requires that at least five of the
following symptoms appear under the above circumstances, to
include at least one from the first four:

(1) markedly depressed mood, feelings of
hopelessness, or self-deprecating thoughts
(2) marked anxiety, tension, feelings of
being “keyed up,” or “on edge”

(3) marked affective liability (such as, feel-
ing suddenly sad or tearful or increased sen-
sitivity to rejection)

(4) persistent and marked anger or irritabil-
ity or increased interpersonal conflicts

(5) decreased interest in usual activities
(such as, work, schoal, friends, hobbies)

(6) subjective sense of difficulty in concen-
trating

(7) lethargy, easy fatigability, or marked
lack of energy

(8) marked change in appetite, overeating,
or specific food cravings

(9) hypersomnia or insomnia

(10) a subjective sense of being over-
whelmed or out of control

8. Recent Decisions, Criminal Law—Premenstrual Syndrome: A Criminal Defense, 59 Notre DAME L. Rev. 253, 254-55 (1983).

9. Inrelrvin, 31 B.R. 251, 260 (Bankr. D. Colo. 1983). In 1953, Dr. Katharina Dalton and Dr. Raymond Green published the first paper on premenstrual syndrome
in medical literature, in the British Medical Journal. DALToN, supra note 6, at 2-3.

10. DALTON, supra note 6, at 96 (“The first conference convened in 1983 by the National Institute of Mental Health established diagnostic guidelines for PMS. .. ").
11. Solomon, supra note 7, at 577 & n.48 (citation omitted); cf. DaLToN, supra note 6, at 96 (defining PMS as LLPDD).
12. DaLTON, supra note 6, at 96 (stating that PM S was defined as LLPDD and “considered a psychological rather than hormonal disease”).

13. Severino & Rado, supra note 5, at 24 (“Only in 1987 has [the APA’s DSM] included a specific diagnostic term in its research appendix to connote a disorder
related to the menstrual cycle.”).

14. Sally Squires, New Guide To Mental 11Iness, WasH. Post (HeaLTH), Apr. 12, 1994, at 10 (“Women’s groups have complained because of the stigma associated with
classifying premenstrua symptoms as a mental disorder.”); Severe PMS Called ‘ Depressive Disorder,” WasH. Post, May 29, 1993 (stating that the National Organi-
zation of Women opposed “efforts to link women’s hormonal cycles with mental disorders’ because such a connection has not been proven, PMS diagnoses may be
based on “a‘cultural myth,’” and such adiagnosis“[c]ould be used against women in child custody battles, job discrimination sits and other court battles”); see Recent
Decisions, supra note 8, at 268 (relating to the “ concerns of many feminists that acceptance of PMS asalegal defense could lead to an erosion of the advances women
have made toward social equality”).

15. Solomon, supra note 7, at 571; see DSM-IV, supra note 6, at 716 (describing PMDD as a severe form of PMS); Squires, supra note 14, at 10 (“[D]ecision to
classify asevereform of premenstrual syndrome called premenstrual dysphoric disorder (PMDD) asamental illnessin the appendix.”). But cf. CARLSON ET AL., SUpra
note 6, at 509 (stating that PMDD “may or may not be the sameasPMS”).

16. DSM-1V, supra note 6, at 716.

17. 1d. at 703.

18. Id. at 715. Menses refers to the time of discharge. Seiden, supra note 4, at D2.

19. DSM-1V, supra note 6, at 715.
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(11) other physical symptoms, such asbreast
tenderness or swelling, headaches, joint or
muscle pain, a sensation of “bloating”
(weight gain).®

Similarly. Dr. Katharina Dalton, one of the world’s leading
authorities on PMS,2 defines it as “recurrence of symptoms
before menstruation with complete absence of symptoms after
menstruation.”?? These symptoms are varied and far too
numerous to list in their entirety.” However, the symptoms
themselves do not dictate aPM S diagnosis, rather it isthe tim-
ing of the symptomsin relation to the menstrual cycle.?*

Significantly for purposes of criminal law, in its severest
form the symptoms of PMS may include psychosis and
hallucinations.® However, Dalton opines that such symptoms
are short-lived, lasting only one to two days and occurring just

atively rare.?” The DSM-IV notes that PMDD strikes only
three to five percent of premenopausal women.® Dalton cau-
tions that “genuine cases [of PMS that should excuse criminal
misconduct] are few and far between, and it is important to
ensure that PM S is not made a universal defense.”?

Although there is no complete agreement on the cause of
PM S, many experts—including Dr. Dalton—Dbelieve that
PMS is hormonally based.®* Other nonhormonal causal theo-
ries include “the rapid decline in a metabolite of a neurotrans-
mitter; yeast overgrowth in the intestines; allergies;
psychological stress’;* “a separate mood disorder that some-
how becomes synchronized with the [menstrual] cycle,”*® and
“a deficiency of the brain chemical serotonin . . .."3 The
DSM-IV failsto positively identify the cause of this mental ill-
ness. However, mental disorders may have a number of possi-
ble causes,* but for purposes of criminal law it is the impact of

before menstruation.”?® Further, severe PMSis considered rel-

20. Id. at 717.

21. Solomon, supra note 7, at 573 n.20 (stating Dr. Dalton has studied PMS for over 30 years, “has studied approximately 30,000 cases and written many books and
articles regarding this disorder”); Recent Decisions, supra note 8, at 255 (listing Dr. Dalton as “apioneer in the study and treatment of PMS”).

22. DaLTON, supra note 6, at 7 (emphasis deleted).

23. Id. at 29 (stating that “ 150 different symptoms have already been recorded”); CARLSON ET AL., SUpra note 6, at 509 (stating that it is comprised of “variety of symp-
toms”).

24. DALTON, supra note 6, at 14, 29; see Severino & Rado, supra note 5, at 19 (“[ T]he symptoms themselves have been considered less important than the timing of
their appearance.”).

25. DALTON, supra note 6, at 10; see DSM-1V, supra note 6, at 716 (“Delusions and hallucinations have been described in the late luteal phase of the menstrual cycle
but are very rare.”).

26. Id. (“Symptoms of migrane, psychosis, hallucinations, and alcoholic bouts tend to last only aday or two and come immediately before menstruation.”).
27. CARLSON ET. AL., SUpra note 6, at 508 (“ The most serious cases of PM S [affect] 1 to 5 percent of all women . ...").

28. DSM-IV, supra note 6, at 716; see also Sally Squires, Sudy Supports Use of Antidepressant for PMS, WasH. Post (HeaLTH), Sept. 30, 1997, at 8 (stating that
“[alffects 3 to 5 percent of women of reproductive age”). Premenstrual symptoms “usually remit with menopause.” DSM-IV, supra note 6, at 716.

29. DALTON, supra note 6, at 177.

30. Solomon, supra note 7, at 574 (“Nor do medical experts agree on the cause. . ..”). Onelega commentator noted that medical experts did not agree on the case,
treatment, or diagnosis of PMS, but did seem to agree that it “ causes marked psychological anomalies.” Recent Decisions, supra note 8, at 257-8.

31. Stacey Schultz, Sparking PMS Pains: Calcium Deficiency Triggers Symptoms, U.S. News & WorLb Rer., Sept. 7, 1998 (reporting that researchers from St.
Luke's-Roosevelt Hospital Center in New York report that “[f]luctuations in the hormones that regulate calcium levels over the course of a menstrua cycle may set
off ahost of PMS symptoms”); see DALTON, supra note 6, at 1-2, 67-80; LAUERSEN & STUKANE, supra note 6, at 48 (“PMS s triggered by hormonal irregularities. . .
."); Dr. Peter H. Gott, Supplemental Hormones Ease PMS Symptoms, Ariz. RepusLic, Oct. 5, 1995, at E4 (“PMS s probably due to a hormoneimbalance. . .."); cf.
CARLSON ET AL., Supra note 6, at 508 (noting the “enormous hormonal changes associated with the menstrual cycle”).

32. Solomon, supra note 7, at 574.

33. Susan Okie, New Sudy Challenges PMS Case, WasH. Post, Apr. 25, 1991, at A1 (noting that the “prevailing view” isthat PMS is caused by “hormone changes
that occur during awoman’s menstrual cycle”). Although positing that their study “shows PM Sisnot triggered by hormonal changeslatein the menstrua cycle,” the
researchers conceded that PM S “still could be tied to hormonal eventsin the first half of the cycle.” Id. at A24.

34. LauraBell, PMS. Still a Mystery to Doctors, Sufferers. For All Its Infamy, Premenstrual Syndrome Remains Entangled in Misconceptions, THe ORLANDO SENTI-
NEL, Aug. 20, 1993, at E1.

35. Raph Slovenko, The Meaning of Mental Ilinessin Criminal Responsibility, 5 J. LEcaL Mep. 1, 5 (1984) (“Mental disorders now include those which not only

have an organic or physical cause, but also the purely functional disorders.”); cf. DSM-IV, supra note 6, at xxi-xxii (“[W]hatever its origina cause, [to meet the DSM
definition of amental disorder, the illness] must currently be considered a manifestation of a behavioral, psychological, or biological dysfunctionin theindividual.”).
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the mental illness on the accused’s cognitive abilities that is of
legal significance and not the root cause of the mental mal ady.®®

The PM S defense has been no stranger to the European court
system. European courts have seen menstruation-based
defenses since at least 1845, when an English woman, Amy
Shepherd, was found not guilty of shoplifting at Carlisle Quar-
ter Sessions. In 1851 and 1865 respectively, two women were
acquitted of murder asaresult of “temporary insanity from sup-
pression of the menses.”® Premenstrual Syndrome is reported
to have been used as a temporary insanity defense in France.®
Closer to home, in Canada the defense has been used success-
fully since the early 1980s. Early PMS defenses in Canadian
courts resulted in dismissal of shoplifting charges and sentence
leniency for adefendant convicted of assault.?

The modern resurgence of the PM S defense can be traced to
three English casestried in the early 1980s. The first case was
Regina v. Craddock.”* Charged with murdering a fellow bar-
maid, Sandie Craddock was a twenty-nine year-old woman
with arecord of thirty convictions and twenty-five prior suicide
attempts.®? Using Craddock’s diaries and prison records, Crad-
dock’s attorney and Dr. Dalton were able to establish all of
Craddock’s criminal activity occurred at “cycles of 29.04 plus
or minus 1.47 days’ and her suicide attempts*“ occurred at inter-
vals of 29.55 plus or minus 1.45 days.”* Because of this evi-
dence of diminished capacity, the Crown reduced Craddock’s

charge to manslaughter, of which she was convicted.** How-
ever, in light of Dr. Dalton’s PMS diagnosis and successful
treatment of Craddock with progesterone, the court only sen-
tenced the defendant to probation, conditioned upon continued
treatment.*

Craddock changed her name to Smith and generally stayed
out of trouble until her progesterone dosage was reduced to its
lowest level since treatment began. During her next paramen-
strum, Smith threatened to kill a police officer on two separate
occasions and was apprehended while lying in wait for the
officer while armed with a knife.*¢ Although Smith was con-
victed of all charges, the court again sentenced the defendant to
probation, relying on Smith’s PM Sin mitigation.#” On appeal,
the court upheld the conviction and sentence, recognized PMS
as a legitimate mitigating factor at sentencing, but found “it
contrary to the purpose of criminal law to allow a defendant to
commit aviolent act and then be acquitted and discharged while
still athreat to society.”#

In a highly publicized murder case decided the day after
Smith, Dr. Dalton again testified that the defendant, Christine
English, who had killed her lover by pinning him to a utility
pole with her car, committed the crime while under the influ-
ence of PMS.* In Regina v. English, the Crown reduced the
charge to manslaughter due to the defendant’s “diminished
capacity,” to which English pled guilty.*® At sentencing, the

36. Cf. Slovenko, supra note 35, at 1 (noting that the impact of the predicate mental disease or defect determines criminal responsibility).

37. Thomas L. Riley, Premenstrual Syndrome as a Legal Defense, 9 HamuINE L. Rev. 193, 194, n.5 (1986) (citing d' Orlan, Medicolegal Aspects of the Premenstrual

Syndrome, 30 BriT. J. Hosp. Mep. 404, 406 (1983)).

38. Id.

39. Judith DiGennaro, Sex-Specific Characteristics as Defensesto Criminal Behavior, 6 Crim. JusT. J. 187, 190 (1982); see Solomon, supra note 7, at 581; Jo Ann C.
FrIEDRICH, THE PRE-MENSTRUAL SoLuTioN: How To TAME THE SHREw IN You 85 (1987) (“In France, PMSis officially recognized as a cause of temporary insanity . . .
."). But cf. Recent Decisions, supra note 8, at 253 n.3 (“[S]everal commentators have noted that the French legal system recognizes PM S as a form of temporary
insanity. None, however, has cited a French authority to support the proposition.”).

40. DiGennaro, supra note 39, at 187. The assault conviction resulted in a sentence of probation “on the basis that the assault was in large part caused by PMS.” 1d.
See Solomon, supra note 7, at 582 (noting that an Alberta, Canada, woman acquitted of shoplifting after presenting a PM S defense); see Severino & Rado, supra note
5, a 28 (noting that shoplifting charges were dropped in an Ottawa court in 1980 and a Toronto court in 1981 after evidence was presented that the defendants suffered
from PMS).

41. 1 C.L. 49 (1981).

42. Recent Decisions, supra note 8, at 258. She had also been committed to mental hospitals on several occasions. 1d.

43. DALTON, supra note 6, at 174; see Recent Decisions, supra note 8, at 259.

44, Recent Decisions, supra note 8, at 259.

45, 1d.

46. 1d. at 259-60. Smith threatened the police officer because of athree-year-old insult. Id. at 260.

47. 1d.

48. 1d. at 261.

49. |d. Dalton “testified that English suffered from PMS which caused her to become irritable and aggressive, and to lose self-control.” 1d. Further, the defense
established that the defendant had probably suffered from PMS for the previous 15 years. 1d. The case was highly publicized in the British press. Id. at 261 n.68.
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court received evidence of PMS in mitigation, concluded “that
English had acted under ‘wholly exceptional circumstances,’”
and “ granted English atwelve-month conditional discharge and
banned her from driving for one year.”s Since this trilogy of
cases, the British family and criminal courts have accepted
PMS as a mitigating circumstance for most offenses.?

Although PMS was raised in earlier civil cases,> the first
reported use of PMSin an American criminal case occurred in
People v. Santos.>* In Santos, awoman charged with child bat-
tering raised PMS as a defense, but the case was ultimately
resolved through apleabargain.® At apre-trial hearing, Santos
admitted beating her child, but claimed that she suffered ablack
out asaresult of PMS. Significantly, in responseto the defense
argument that evidence of Santos' PMS was relevant on the
issue of criminal intent, the judge ruled that such evidence
would be admissible at trial %

The PM S defense has been used successfully as a complete
defense at least oncein the United States, and the acquittal was
met with heavy criticism.> After being pulled over by a Vir-
ginia state trooper, Geraldine Richter was verbally hostile and
attempted to kick the officer in the groin.® She refused field

50. Id. at 261.
51. Id.

52. DALTON, supra note 6, at 172-73.

sobriety tests, cursed at the troopers who attempted to handcuff
her, and kicked the breathalyzer table once at the Fairfax
County jail.*® Although Richter’s breathalyzer test indicated
that she was legally intoxicated, the judge found her not guilty
after receiving expert testimony from two witnesses concerning
the affects of PM S and attacking the accuracy of the Breatha
lyzer, respectively.5® The defense presented evidence that
“women absorb alcohol more quickly during their premenstrual
cycle” and that her perceived threat to the welfare of her chil-
dren, who were also in the car, aggravated her situation.s* A
gynecologist who testified for the defense stated that Richter
had PMS “but she could have controlled it if she [were] not
being threatened with the welfare of her children . . . .”%2

Postpartum Psychosis

Postpartum psychosis has been recognized by members of
the medical profession since at least the fourth century B.C.%®
However, the first comprehensive study of postpartum medical
maladies did not occur until 1858.%* Recognition that women
were psychologically affected by birth found its way into the
Infanticide Acts of England in 1922 and 1938. Thislegidation

53. Recent Decisions, supra note 8, at 253 n.4 (noting various decisions beginning in 1966 concerning distribution of drugs designed to treat PM S, disability benefits
for a PM S sufferer, a successful defense to revocation of areal estate broker’s license, a wrongful death action using a PM S defense, and a child custody disputein
which evidence of PMS was introduced to attack the mother’s competency) (citations omitted).

54. Id. (“Santoswasthe first attempt to use the PMS defense in acriminal casein the United States.. . . .”) (discussing People v. Santos, No. 1K046229 (N.Y. Crim.
Ct. Nov. 3, 1982)).

55. Id. at 253 (noting that charged with a felony, Santos pled guilty to a misdemeanor).

56. 1d. at 262. Although convicted of the misdemeanor offense of harassment, Santos suffered no punishment. |d. (no incarceration, probation, or fine).

57. ALaN M. DersHowiTz, THE ABuse Excuse AND OTHER Cop-OuTs, SoB STORIES, AND EvAsions oF ResponsiBILITY 54-55 (1994) (criticizing the acquittal, calling the
result wrong and “a setback for feminism”); DeNeen L. Brown, PMS Defense Successful in Va. Drunken Driving Case, WasH. Post, June 7, 1991, at A16 (“ Assistant
Commonwealth’s Attorney . . . called the PMS argument ‘ridiculous’ . .. ."); see Solomon, supra note 7, at 587 (noting that the “ case was controversiad™).

58. Brown, supra note 57, at Al.

59. Id.

60. Id. at A16 (“[O]ne of whom testified about how PM S affects some women’s behavior and another who testified that the Breathal yzer reading was skewed because
Richter held her breath .. . .").

61. Id.

62. 1d.; see DaLTON, supra note 6, at 27 (“ Tolerance to alcohol aso varies during the cyclein PM S sufferers. Although most daysthey can usually enjoy their favorite
drink with no ill effects, during the premenstruum even a small amount casesintoxication.”).

63. Roan, supra note 3, at 24 (“ Postpartum psychosis was described by Hippocratesin the fourth century B.C. asasevere case of insomniaand restlessness that began
on the sixth day in awoman who bore twins.”); see Davip G. Inwoob, The Spectrum of Postpartum Psychiatric Disorders, in RECENT ADVANCES IN PosTPARTUM Psy-
cHIATRIC Disorpers 2 (Dr. David G. Inwood ed., 1985) (“Physicians since antiquity have retrospectively recognized the association between childbirth and subsequent
development of a spectrum of postpartum psychiatric disorders.”).

64. Roan, supra note 3, at 24. The study was conducted by French doctor Louis Victor Marce, whose list of symptoms included “melancholy, anemia, weight loss,
constipation . . . menstrual abnormalities. . . confusion, faulty memory, and fogginess. . .." Id.
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reduced the maximum charge a mother could face for killing
her baby from murder to manslaughter-like infanticide if the
child waslessthan one year old and “if ‘ at the time of the act or
omission casing death, the balance of her mind was disturbed
by reason of her not having fully recovered from the effect of
giving birth, "

In 1952, the APA published its first edition of the DSM
which failed to link childbearing with psychological illness.®
The DSM’s failure to adequately address postpartum psychiat-
ric disorders continued until the APA’s most recent edition of
the manual. Indeed, DSM-III, published in 1980, noted that
“thereis no compelling evidence that postpartum psychosisisa
distinct entity.”®” Although it failed to discuss the cause of
postpartumillnessand it “ excludes postpartum depression, psy-
chosis, anxiety, or any of the other observed variations as sepa-
rate and distinct illnesses.”% The DSM-IV did recognize
postpartum ilIness as a separate mental disorder and recognized
the risk of infanticide from severe postpartum depression
(PPD) and psychosis.®® However, onset of the condition must
begin within four weeks of birth.™

The mental illness that follows the birth of a child can be
broken down into three general categories. First, the mgority
of new mothers suffer from a period of sadness™ within days of

birth. Known as postpartum blues, maternity blues or baby
blues, this form of postpartum illness usually begins three to
five days after birth and lasts approximately ten to fourteen
days.”? Most medical experts believe that the blues are caused
by the rapid drop in hormonal levels following birth.”? During
the third trimester, a woman'’s estrogen and progesterone (hor-
mone) levels rise to their highest point and then plunge to
nearly zero within twenty-four hours after the placentais
removed.” Common symptoms associated with the blues
include uncontrolled and spontaneous crying, mood swings,
insomnia, fatigue, confusion, difficulty concentrating, irritabil-
ity, and feelings of loneliness.” Approximately seventy to
eighty percent of all new mothers suffer to some extent from
this condition.™

The second severest category of postpartum illness is PPD.
This psychiatric disorder strikes approximately ten percent of
all new mothers, which equates to over 300,000 women annu-
aly in the United States.”” It may begin suddenly or start as
maternity blues and gradually develop into a mild to severe
form of depression.”® Postpartum depression is characterized
by abrupt mood swings in which the mother may rapidly shift
from feeling miserable to feeling happy and then miserable
again.” Postpartum depression usually develops between the
second and fourth week after birth, and commonly lasts for

65. C.L. Gaylord, Sunday Morning, Case & CommeNT 29, 30 (Nov.-Dec.1988); see Clark Brooks, ‘Baby Blues' Gone Berserk, San Dieco Union-Trig., Nov. 13, 1994,
a Al, A22 (“At most, the mother may be convicted of infanticide, which carries the same penalty as manslaughter.”). The Infanticide Act, and its presumption of a
postpartum psychological illnesswhen a mother kills her child of 1ess than twelve months, remains the law of England. Brenda Barton, Comment: When Murdering
Hands Rock the Cradle: An Overview of America’s Incoherent Treatment of Infanticidal Mothers, 51 SMU L. Rev. 591, 596 (1998).

66. RoaN, supranote 3, at 24 (stating that the DSM is“without any mention of childbearing and itsrelationship to psychiatricillness’). TheDSM is“akind of ‘bible’
for doctors that describes all known psychiatric disorders and how to treat them . ..." Id.

67. 1d. at 25. DSM-III-R, published in 1987, was a slight improvement, “[b]ut its only mention of postpartum illness [was] to practically dismiss it because of its
complexity.” 1d.

68. 1d. (“[M]any health professionals and women consider this omission disappointing . . .."). Id.

69. DSM-1V, supra note 6, at 386-7 (Postpartum Onset Specifier); see Barton, supra note 65, at 603 (“[F]or the first time in history, the American Psychiatric Asso-
ciation recognized postpartum onset specified as amental condition.”).

70. DSM-1V, supra note 6, at 386.

71. Roan, supra note 3, at 9 (stating that it was “a period of sadness’); see Susan H. Greenberg & Joan Westreich, Beyond The Blues, NEwsweek (SpeciAL ISSUE),
SprING/SUMMER 1999, at 75 (stating that it was a“ short-lived period of tearfulness and mood swings’).

72. Roan, supra note 3, at 8-9; DSM-IV, supra note 6, at 386 (lasting from three to seven days).

73. Roan, supranote 3, at 10 (“ Thelikelihood that blueswill peak on thethird to fifth day suggestsabiological case, such asthe rapid decline of hormonesthat occurs
asawoman'’s body adjusts from apregnant to anonpregnant state.”); Michael W. O’ Hara, Psychological Factorsin the Devel opment of Postpartum Depression, supra
note 3, at 43 (“[T]here seems to be widespread agreement that the blues are rather specific to the early postpartum period and are probably related to decreases in
levels of hormones that rise significantly during pregnancy.”).

74. Roan, supra note 3, at 110. The placentais usually removed within thirty minutes of the baby’s delivery. Id.

75. 1d. at 9; see ANN DUNNEwoOLD & DIANE G. SaNFORD, PostPARTUM SuRvIvVAL Guibe 12 (1994) (describing “tearfulness, fatigue, insomnia, exhaustion, and irritabil-
ity”); accord Inwoob, supra note 63, at 11.

76. Roan, supra note 3, at 9; see DUNNEwoLD & SANFORD, Supra note 75, at 12 (50-80%); see INnwoob, supra note 63, at 11 (stating that it occurs“in at least 50 percent
of al women”).

77. Roan, supra note 3, at 11-12; see Inwoop, supra note 63, at 13 (stating that it “develop[s] in more than 10 percent of postpartum women”).
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months if not treated.®2® Some women become suicidal and
think about hurting their babies, although the vast majority of
women suffering from PPD do not harm their infants.®!

The severest form of postpartum illness is the postpartum
psychosis. Such apsychosisisconsidered “atrue medical-psy-
chiatric emergency” because the psychological disorder may be
characterized by delirium, mania, hallucinations, delusions and
asubstantial risk that the mother may attempt to kill herself or
her baby.t2 Women with a postpartum psychosis report having
hallucinations or hearing voices and sounds that do not exist.®
The DSM-1V specifically recognizes the threat to the baby that
apsychosis presents, stating: “Infanticide is most often associ-
ated with postpartum psychotic episodes that are characterized
by command hallucinations to kill the infant or delusions that

develop by thethird to fourteenth day after birth.®> The psycho-
sisisdifficult to predict; approximately seventy percent of post-
partum women who develop a psychosis have no prior history
of psychiatric problems.®

Fortunately postpartum psychosisis rare, occurring in only
one to three of every thousand births.®” However, women who
suffer from PPD or apostpartum psychosis are likely to experi-
ence the illness again. The likelihood of recurrence of a psy-
chosis following a subsequent birth is reported to be as high as
seventy-fiveto ninety percent.®® If treated properly, the mother
may recover from the psychosis quickly.?® Most women
recover fully within ayear of birth.* However, if not treated
properly, the symptoms associated with apsychosis may last for
two or three years.®!

theinfant ispossessed . . . .”® The psychosis usually beginsto

78. Roan, supra note 3, at 12. Sometimes medical professions fail to notice that a patient has progressed from maternity bluesto PPD. CaRL S. Burak & MICHELE
G. RemINGTON, THE CRADLE WiLL FaLL 120 (1994) (“The more serious depressions get lumped in with the baby blues and are not always appreciated.”).

79. DuNNEwOLD & SANFORD, supra note 75, at 23 (“A women will feel great, then miserable, then good, then crummy, switching from high to low with surprising
speed.”); see Roan, supra note 3, at 12 (specifying “rapid mood swings'). The rapid mood swings distinguishes PPD from maternity blues. DUNNEwOLD & SANFORD,
supra note 75, at 23.

80. RoaN, supra note 3, at 12.

81. Id. at 12-13, 167-68; see DuNNEWOLD & SANFORD, supra note 75, at 24 (“ Suicidal feelings, or thoughts about harming the baby, can haunt awoman.. . . ."”); Green-
berg & Westreich, supra note 71, at 75 (“ Though most mothers with PPD would never act on those fantasies[of hurting their babies], they can’t stop thinking them.”).

82. INnwoop, supra note 63, at 6-7; RoaN, supra note 3, at 16-17; Greenberg & Westreich, supra note 71, at 75 (“Since it can lead to infanticide, it is considered a
‘psychiatric emergency’ . .."); see e.g. Burak & RemINGTON, supra note 78, at 97 (stating that mother while suffering from postpartum psychosis shot and killed her
baby and then shot herself, but survived).

83. DunNEwOLD & SANFORD, supra note 75, at 13 (stating that it was possible to “see or hear things that are not there”); Joel Stashenko, Hospitals Join Fight Against
“ Baby Blues,” Times Union (Albany N.Y.), Sept. 29, 1997, at B2 (stating that sufferers are “beset by hallucinations and delusions’); see e.g. People v. Molina, 249
Cal. Rptr. 273 (Cal. App. 2d 1988) (stating that the defendant who stabbed her infant experienced delusions and “ auditory hall ucinations which gave her commands’);
Brooks, supra note 65, at A-1, A-22 (reporting that voices told the mother to smother baby); Patricia Davis, Immigrant Is Ruled Insane in Saying of Son, Daughter,
WasH. Posr., Sept. 5, 1991, at D1, D5 (stating that the mother experienced hallucinations and heard voices). Beverly Bartek, who was found not guilty by reason of
insanity in Nebraska after killing her daughter in 1986, reported hearing voices that told her to kill the infant. Marianne Yen, Women Who Kill Their Infants: A Bad
Case of “ Baby Blues’ ?, WasH. Post, May 10, 1988, at A3.

84. DSM-1V, supra note 6, at 386. The manual also notes that infanticide “can also occur in severe postpartum mood episodes without such specific delusions or
hallucinations.” Id.

85. RoaN, supra note 3, at 16; Inwoop, supra hote 63, at 7.

86. INnwoop, supra note 63, at 7.

87. RoaN, supra note 3, at 16 (stating that it is“occurring in just one or two among one thousand births’); see DSM-1V, supra note 6, at 386 (“ Postpartum mood . . .
episodes with psychotic features appear to occur in from 1in 500 to 1 in 1000 deliveries. . . ."); Inwoob, supra note 63, at 7 (stating that it occursin “one to three per
1,000 births").

88. RoaN, supra note 3, at 200; see DSM-1V, supra note 6, at 387 (“ Once awoman has had a postpartum episode with psychotic features, the risk of recurrence with
each subsequent delivery is between 30% and 50%.”); Brooks, supra note 63, at A22 (“[I]t's 50-50 the psychosis will recur.”); see, e.g., Burak & REMINGTON, Supra
note 78, at 196 (reporting that Angela Thompson, who killed her second baby suffered from severe postpartum depression following the birth of her first child); Ronald
Sullivan, Jury, Citing Mother’s Condition, Clears Her in Death of 2 Babies, N.Y. Times, Oct. 1, 1988, at 29-30 (reporting that a New York woman experienced three
successive psychotic episodes, killing two of her babies and attempting to kill the third). In comparison, the likelihood of PPD recurring is approximately 50%. Roan,
supra note 3, at 200; see Yen, supra note 83, at A3 (“Medical literature also suggests that the incidence of severe postpartum depression increases with the second
child.”).

89. RoaN, supra note 3, at 124 (“[1]f the symptoms of psychosis are treated early, they may be resolved within asingle week.”).

90. Inwoob, supra note 63, at 10 (“[M]ore than 80 percent recover fully within one year postpartum.”).

91. Roan, supra note 3, at 124 (“Without aggressive management and early detection, the symptoms may extend into the second and third year postpartum.”).
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There exists no uniformity of opinion asto the cause of post-
partum depression and psychosis.®? Many experts believe they
are caused, at least in part, by hormonal changes.®

Another theory is that “ postpartum mental illnessis actually
alatent illness triggered by birth.”®* Additionally, many other
factors appear to increase the likelihood that a woman will
experience PPD or apsychosis. Such contributing factors may
include ahistory of depression,® afamily history of postpartum
reactions,®® stressful life events,®” a problematic baby,
fatigue,® and a history of victimization.’®

Although the evidence is inconclusive, a link appears to
exist between PM S and postpartum disorders. Many women
who experience postpartum depression also suffered from

greater risk of developing postpartum related psychological
disorders.®? Additionally, the risk of PMS increases when a
woman has suffered an adverse postpartum reaction to birth.1%
In England, Dr. Katharina Dalton has used progesterone to suc-
cessfully treat both typesof illnesses.*® However, other studies
have failed to substantiate any positive affects associated with
the use of that hormone'® and not all women who experience
postpartum psychosis have a history of PM S.1%

As a criminal defense, postpartum psychosis has enjoyed
mixed results.*” Juries are considered skeptical of the defense
because the victims areinfants.’® Even if they prove the exist-
ence of postpartum psychosis, defense counsel must meet the
difficult task of persuading ajury that their client had “it bad
enough to kill their child.”®

bouts of PMS,1%t and PM S sufferers are considered to be at a

92. GreenBerG & WESTREICH, supra note 71, at 75 (“No one knows what causes PPD.")

93. Stashenko, supra note 83, at B2 (stating that the cause is unclear but several “factors are probably at play, including the dramatic hormonal changesthat occur in
woman after they give birth”); Brooks, supra note 65, at A-22 (stating that some researchers believe it is “cased by the hormona upheaval of giving birth”); DunNe-
woLD & SANFORD, supra note 75, at 24 (“hormone-related”), at 63 (“many symptoms can be attributed to hormones’); GReenBerc & WESTREICH, supra hote 71, at 75
(“1t may be partly hormonal; after delivery, all women experience fluctuationsin their levels of progesterone, estrogen, cortisol and prolactin.”); Debra Cassens Moss,
Postpartum Psychosis Defense, A.B.A. J., Aug. 1, 1988, at 22 (stating that some scientists believe “hormonal changes caused the illness’)

94. Moss, supra note 93, at 22; see O’ Hara, supra note 73, at 43 (stating that postpartum depression isnot unique; it merely isthe byproduct of a stressor (childbearing)
impacting on a psychologically or biologically vulnerable woman); Dr. James A. Hamilton, Guidelines For Therapeutic Management of Postpartum Disorders, in
supra note 3, at 89 (reporting that the minority position is merely “atrigger . . . that mobilizes the previously latent illness and makes its symptoms overt”).

95. GreenBerG & WESTREICH, supra note 71, at 75; see O’ Hara, supra note 73, at 51 (linking it to personal or family history of depression).

96. DUNNEWOLD & SANFORD, Supra note 75, at 46.

97. Roan, supra note 3, at 89 (“ Studies have repeatedly shown that stressful life events often contribute to postpartum disorders.”). Examplesinclude moving, losing
ajob, death of aloved one, and financial problems. 1d. Marital discord isalso asignificant risk factor. 1d. at 97 (“ The strength of the marriage is another important
factor in whether a woman at risk for postpartum depression becomesill and/or how easily she recovers.”). Poverty and being a single mother also increase the risk

of postpartumillness. 1d. at 99; accord DunnewoLD & SANFORD, supra note 75, at 47.

98. Roan, supra note 3, at 92 (“Having an infant who is premature, sick, colicky, a poor sleeper, or frequently fussy constitutes an important risk factor for depres-
sion.”).

99. Id. at 96 (“Fatigue is an important risk factor in postpartum illness.”).

100. Id. at 100 (listing past emotional, physical or sexual abuse as afactor).

101. Id. at 117 (“It is common for women with postpartum mood disorders to report having suffered from PMS.”); see CARLSON ET AL., supra note 6, at 508 (“ About
athird of women with PMS who also have children have a history of mild to severe postpartum depression, which is twice the rate in the normal population.”); see

Burak & Remington, supra note 78, at 137 (stating that the author suffered from postpartum psychosis previously had severe episodes of PMS).

102. RoaN, supra note 3, at 6 (“[W]omen who experience premenstrual syndrome (PMS) are at increased risk of devel oping postpartum depression.”); see DUNNEwWOLD
& SANFORD, supra note 75, at 46 (listing PMS as arisk factor).

103. DunnewoLD & Sanrord, supra note 75, at 63 (“ For reasons that are not fully understood, clinical accounts suggest that once a woman experiences a postpartum
reaction, her chance of experiencing PMS also rises, even if she never had any prior premenstrual symptoms.”); DSM-IV, supra note 6, at 716 (“ Females who have

had severe postpartum Major Depressive, Manic, or psychotic episodes may also be at greater risk for severe premenstrua dysphoric mood changes.”).

104. RoaN, supranote 3, at 117 (“Her studies—both in the premenstrual period and in the postpartum period—claim to show mood improvement in women who receive
progesterone.”).

105. Id. Further, blood tests on women with severe cases of PMS have not shown any progesterone deficiencies. 1d
106. See, e.g., Burak & Remington, supra note 78, at 196-97 (stating that Angela Thompson who drowned her baby had no prior history of PMS).

107. Seeid. at 185 (stating that a Penn State University professor located 18 infanticide casesin afive year period that relied on an “atered postpartum mental state”
as adefense; nineresulted in acquittals).
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Nonetheless, severa defendants relying on a postpartum
psychosis defense have achieved acquittals in various state
courts.®'® A California judge overturned ajury verdict finding
Sheryl Massip guilty of second degree murder and acquitted the
defendant on temporary insanity grounds.*'* Massip alleged
that she suffered from a postpartum psychosis when she ran
over her six-week-old son with the family Volvo.*2 In New
York, ajury acquitted Ann Green of two murder chargesand an
attempted murder charge after hearing evidence that she suf-
fered from postpartum psychosis at the time of the
misconduct.”*® Green had admitted suffocating her first baby in
1980 and her second in 1982, and further admitted to attempt-
ing to smother her third baby in 19851

Other defendants have relied on evidence of severe postpar-
tum illness to obtain lenient sentences.™® In response to expert
evidence that the defendant, Latrena Pixley, suffered from post-
partum depression at the time she suffocated her six-week-old
daughter, aDistrict of Columbiajudge only sentenced Pixley to
serve weekends in jail for three years.*® Pixley, who pled
guilty to second-degree murder, could have received a sentence
of imprisonment between fifteen years and life.”

To the extent a trend existsin unsuccessful postpartum psy-
chosis defenses where compelling psychiatric evidence exists,
it iswhen the mothers (defendants) initially concoct kidnapping

stories to mask the death.® Under such circumstances prose-
cutors point to the kidnapping story as proof of premeditation
and rational acts.®t®

Hormonal Defenses Under Military Law
Mental Responsibility

The military’s insanity standard is contained at Article 50a
of the Uniform Code of Military Justice. That provision of mil-
itary law provides:

Itisan affirmative defensein atria by court-
martial that, at the time of the commission of
the acts constituting the offense, the accused,
as aresult of a severe mental disease or
defect, was unable to appreciate the nature
and quality or the wrongfulness of the acts.
Mental disease or defect does not otherwise
constitute a defense.'?

To establish the defense of lack of mental responsibility, the
accused has the burden of proof by clear and convincing evi-
dence,*** which has been defined as*“lying somewhere between
‘preponderance of the evidence' and ‘beyond a reasonable

108. Brooks, supra note 65, at A-22 (“Jurors are particularly skeptical of postpartum psychosis defenses . . . because the victims are babies.”); see Moss, supra note
93, at 22 (stating that a defense counsel in Sheryl Massip case was “ apprehensive about how the jurorswill view the case, since they could be moved by ‘passion and
sympathy’ for the child”).

109. Brooks, supra note 65, at A-22 (citing San Diego defense counsel Jesse Gilbert).

110. Sabrinav. Coallins, C.A. No. 17235, 1995 Ohio App. LEXIS 5149, *5 (Ohio Ct. App. Nov. 22, 1995) (stating that in 1981, an Ohio defendant who had killed her
infant son was found not guilty by reason of insanity after being diagnosed as suffering from postpartum depression with psychotic features); Davis, supra note 83,
a D1 (reporting that a Virginia judge found a Cambodian immigrant mother, who suffered from postpartum psychosis, not guilty by reason of insanity in the stran-
gulation death of her 11-month-old daughter and four-year-old son); Yen, supra note 83, at A3 (reporting a Nebraska woman found not guilty by reason of insanity
after killing her daughter).

111. Debra Cassens Moss, Postpartum Psychosis Defense Succeeds, A.B.A. J., Feb. 1989, at 40.

112. Id.

113. Sullivan, supra note 88, at 86.

114. Id. at 29-30.

115. See, e.g., Brooks, supra note 65, at A22 (reporting that a San Diego woman who attempted to smother baby while suffering from postpartum psychosis sentenced
to six years probation).

116. Paul Duggan, Leniency in a Baby's Death, WasH. Posr, June 5, 1993, at Al.

117. 1d.

118. Yen, supra note 83, at A3 (“In infanticide cases accompanied by a kidnapping story . . . the defense has been less effective . . . ."); see Moss, supra note 93, at
22 (“When women charged with such killings originaly tell police the children were kidnapped, prosecutors and judges may cite it as evidence that the crime was
premeditated.”).

119. Yen supra note 83, at A3. However some mental health professionals argue that the kidnapping stories are away of coping with the death. 1d. (reporting that
Dr. Eva Ebin, a psychiatry professor, opines that “the elaborate [kidnapping] stories may be ‘atrick of themind. It'sadissociativereaction. It'swishful thinking that

they hadn’t done it. They need to believeit in order to go on'”).

120. UCMJ art. 50a(a) (1998).
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doubt . ...""22 However, the government “must till sustain its
initial burden of establishing, beyond areasonable doubt, every
element of the offense—including mens rea [and] [t]he burden
of disproving elements of the offense never shifts to the
defense.”?® The military’s insanity test isvirtually identical to
its federal counterpart® and is similar to the M’ Naghten stan-
dard.'®

Both the military and federal insanity tests require that the
accused suffered from a mental disease or defect at the time of
the crime and that such mental disease or defect be “ severe.”
The initial inquiry in a mental responsibility defense then is
whether amental disease or defect exists. Unfortunately, there

appears to be no definitive definition of these
terms.’? However, athough not dispositive,?” the reference
source most widely relied upon within the criminal justice sys-
tem to make this initial determination is the APA’s DSM .12
Further, for purposes of the military’s mental responsibility
standard, no substantive distinction exists between the terms
mental disorder and mental illness and the statutory term men-
tal disease or defect. “[I]t is the quality of the malady, not
whether law and medicine attach the samelabel to it, that issig-
nificant.” 2

A “severe” mental disease or defect isalega term of art,’*
but is not defined and is described almost exclusively in terms

121. 1d. art. 50a(b); MANUAL FoR CourTs-MARTIAL, UNITED STATES, R.C.M. 916(b) (1998) [hereinafter MCM]; see United States v. Martin, 48 M.J. 820, 825 (Army
Ct. Crim. App. 1998). The defense must establish both that the defendant suffered from a severe mental disease or defect and that such mental condition caused him
“unable at the time of the crime to appreciate the nature and quality or the wrongfulness of his acts.” United States v. Reed, 997 F.2d 332, 334 (7th Cir. 1993) (sus-
taining conviction, the court noted that the defendant admitted “that he knew [his] voices were telling him to do something wrong”). Merely establishing that the
defendant was suffering from a severe mental disease or defect at the time of the crimeis not enough. 1d.

122. United Statesv. Dubose, 47 M .J. 386, 388 (1998) (citation omitted); see United Statesv. Jones, NMCM 94 00485, 1999 CCA LEX1S137, at *12 (N.M. Ct. Crim.
App. May 7, 1999) (citations omitted).

123. United Statesv. Berri, 33 M.J. 337, 342-43 (C.M.A. 1991).

124. Martin, 48 M.J. at 822 (“substantively identical”); United Statesv. Lewis, 34 M .J. 745, 750 (N-M.C.M.R. 1991) (“virtually identical”); seegenerally 10 U.S.C.A.
§ 17 (West 2000). Indeed, Article 50aand 10 U.S.C. § 17 are both products of the Insanity Defense Reform Act of 1984. Berri, 33 M.J. at 343 n.12; Lewis, 34 M.J.
at 749.

125. Lieutenant Colonel Donna M. Wright, “ Though This Be Madness, Yet There Is Method In It”: A Practitioner’s Guide to Mental Responsibility and Competency
to Stand Trial, Army Law., Sept. 1997, at 20; cf. United States v. Bennett, 29 F. Supp. 2d 236, 238 (E.D. Pa. 1997) (“Where the M’ Naghten standard prevails, asin
the Insanity Defense Reform Act . . .."). The original M’ Naghten standard required that the defendant be “‘laboring under such a defect or reason, from disease of
the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what waswrong.”” 10 CLARK & FINNEY
200, 8 Enc. Rer. 718 (1843) cited in Ralph Slovenko, The Meaning of Mental IlInessin Criminal Responsibility, 5J. LecaL Mep. 1 n.1(1984). Themilitary and federal
requirement for a“ severe” mental disease or defect is the only substantive difference between it and the M’ Naghten standard.

126. DSM-1V, supra note 6, at xxi (“[N]o definition adequately specifies precise boundaries for the concept of ‘mental disorder.’”). Recently, the Surgeon General
defined “mental disorders as diagnosable conditions that impair thinking, feeling and behavior and interfere with a person’s capacity to be productive and enjoy ful-
filling relationships.” Jeff Nesmith, Mental IlIness Often Ignored, AtLanTa J. Const., Dec. 14, 1999, at A1, A21. However, this definition includes within its ambit
mental illnesses of “varying severity.” 1d. at A21.

127. United States v. DiDomenico, 985 F.2d 1159, 1168 n.5 (2d Cir. 1993) (Ward, J., dissenting) (“[T]hat a defendant is suffering from a disorder included in DSM-
111-R is not dispositive of the legal matter.”). Indeed, DSM-IV warns that “[t]he clinical and scientific considerations involved in categorization of these conditions
asmental disordersmay not bewholly relevant tolegal judgments, for example, that take into account such issues asindividual responsibility, disability determination,
and competency.” DSM-IV, supra note 6, at xxvii.

128. Slovenko, supra note 35, at 5; see, e.g., United Statesv. Young, 43 M.J. 196, 198 (1995) (stating that government appellate counsel and court referred to DSM-
1V, finding that Post-traumatic Stress Disorder was a mental disorder); Lewis, 34 M.J. at 745 (reviewing DSM-111-R as part of court’sanalysis); United Statesv. Jones,
NMCM 94 00485, 1999 CCA LEXIS 137 (N.M. Ct. Crim. App. May 7, 1999) at *4-* 14 (stating that the accused was diagnosed with bipolar disorder under criteria
in DSM-I11-R), *14 (reporting that appellate court rejects diagnosis of tria expert, in part, because it was “not in accord with appropriate reference to the DSM-I11-
R"); United Statesv. Scholl, 166 F.3d 964, 970 (9th Cir.), cert. denied, 120 S. Ct. 176 (1999) (reporting that district court relied on DSM-IV to permit limited expert
testimony on compulsive gambling); Commonwealth v. Comitz, 530 A.2d 473, 477-8 (Pa. Super. Ct. 1987) (stating that the DSM-I11 was reviewed in case relying on
postpartum depression as a defense).

129. United States v. Van Tassel, 38 M.J. 91, 92 n.1 (C.M.A. 1993). The critical inquiry in this area “is whether the medical diagnosis of an accused constitutes a
malady that the law labels ‘a severe mental disease or defect.”” Id. (emphasisin origina).

130. Wright, supra note 125, at 21 (“[‘I]tisalega term and not a medical term.”). Military courts have recognized a bipolar disorder as a severe mental disease or
defect. Jones, 1999 CCA LEXISat *13; cf. United Statesv. Martin, 48 M.J. 820, 825 (Army Ct. Crim. App. 1998) (accepting “[a]s amatter of judicial economy” the
government's concession that the accused’s bipolar disorder was a severe mental disease or defect). At least one federa court has found paranoid schizophreniato be
severe mental disease or defect. United States v. Jain, 174 F.3d 892 (7th Cir. 1999). Another federa court found a serious case of post traumatic stress disorder to
satisfy the federal insanity standard. United Statesv. Rezag, 918 F. Supp. 463, 467 (D.D.C. 1996). In contrast, an “intermittent explosive disorder” has been rejected
by amilitary court as asevere mental disease or disorder. United Statesv. Lewis, 34 M .J. 745, 751 (N-M.C.M.R. 1991). Similarly, an Antisocial Personality Disorder
has failed to satisfy this requirement. United States v. Ogren, 52 M.J. 528, 536 (N.M. Ct. Crim. App. 1999) (“Such a diagnosis falls short of establishing a lack of
mental capacity . . . ."”); see United States v. Hurn, 52 M.J. 629, 634 (N.M. Ct. Crim. App. 1999) (“[T]he term ‘severe mental disease or defect’ does not include
nonpsychotic personality disorders.”).
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of what is excluded from its definitional ambit. Congressional
intent in using the term was “‘to emphasize that non-psychotic
behavior disorders or neuroses . . . do not constitute the [insan-
ity] defense.’” 3t Rule for Courts-Martial (RCM) 706 provides
further elaboration stating that “[t]he term ‘severe mental dis-
ease or defect’ does not include an abnormality manifested only
by repeated criminal or otherwise antisocial conduct, or minor
disorders such as nonpsychotic behavior disorders and person-
ality defects.”*32 Although the statement of congressional
intent and RCM 706 indi cate that a psychosis meets this thresh-
old requirement, in United States v. Benedict,**® the Court of
Military Appeals (COMA)** held that amental illness need not
rise to the level of a psychosisin order to form the basis for a
defense of lack of mental responsibility.®

The defense must then prove that the severe mental disease
or defect so impaired the accused's cognitive abilities at the
time of the misconduct that the accused was unable to appreci-
ate the nature and quality of her misconduct or appreciate that
what the accused was doing was wrong. This may be estab-
lished through the testimony of both lay witnesses and mental
health professionals.’*® Indeed, expert testimony should be
admissible to the effect that PMS or postpartum psychosisis a
“severe” mental disease or defect and that it rendered the
accused unable to appreciate the nature and quality or wrong-
fulness of her acts.™® All relevant evidence, both objective and

subjective, should be considered in making this determina-
tion.1%

Prior to admitting expert testimony, however, the military
judge must satisfy his or her “gatekeeping responsibility” of
ensuring that the expert testimony or evidence “is not only rel-
evant, but reliable.”** This responsibility extendsto all expert
testimony regardless of how characterized.**® At courts-mar-
tial, “[t]he primary locus of thisobligation” isfound in Military
Rule of Evidence (MRE) 702.24* This evidentiary standard
contains three related requirements that: (1) the witness be
“qualified as an expert by knowledge, training, or education . .
"3 (2) the testimony involves “scientific, technical, or other
speciaized knowledge . . .”; and (3) such testimony serves to
“assist the trier of fact to understand the evidence or to deter-
mineafactinissue...."¥

The first prong is satisfied by establishing that the witness
has, by virtue of education, experience or some combination
thereof, “knowledge or skill [that the panel members] lack.” 4
Theruleispermissiveallowing “*[a]nyone who has substantive
knowledge in afield beyond the ken of the average court mem-
ber’ to be qualified as an expert witness.”** The proffered wit-
ness“ need not be an outstanding practitioner, but only someone
who can help the jury.”*® Inthe PM S and post-partum mental

131. United States v. Whitehead, 896 F.2d 432, 436 (9th Cir. 1990) (citing S. Rep. No. 98-225 (1984), reprinted in 1984 U.S.C.C.A.N. 3182, 3411)).

132. MCM, supra note 121, R.C.M. 706(c)(2)(A).

133. 27 M.J. 253 (C.M.A. 1988).

134. On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994), changed the name of the Court
of Military Appeals. The new name isthe United States Court of Appeals for the Armed Forces.

135. Id. at 259; Wright, supra note 125, at 21 & n.36.

136. United States v. Dubose, 47 M.J. 386, 388-89 (1998); Wright, supra note 125, at 27.

137. See generally MCM, supra note 121, Mil. R. Evid. 704 (ultimate issue opinion permissible). However, the defense expert cannot express an opinion as to the
accused’s guilt or innocence. 1d. app. at 22-48. In United Sates v. Dixon, the United States Court of Appeals for the Fifth Circuit held that expert testimony under
themorerestrictive federal rule, which would preclude testimony on the ultimateissue of adefendant’slegal insanity, did not preclude an expert witnessfrom testifying
that “the defendant was suffering from a severe mental illness at the time of the criminal conduct; he is prohibited, however, from testifying that this severe mental
illness does or does not prevent the defendant from appreciating the wrongfulness of his actions.” United States v. Dixon, 185 F.3d 393, 400 (5th Cir. 1999).

138. Dubose, 47 M.J. at 389.

139. Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589 & n.7 (1993); see United States v. Griffin, 50 M.J. 278, 283-84 (1999); see generally Major
Victor Hansen, Rule of Evidence 702: The Supreme Court Provides a Framework for Reliability Determinations, 162 MiL. L. Rev. 1 (1999).

140. Kumho Tire Co. v. Carmichagel, 526 U.S. 137, 147 (1999); see Griffin, 50 M.J. at 284.

141. See Daubert, 509 U.S. at 589 (addressing the identical federal counterpart to MRE 702).

142. MCM, supra note 121, MiL. R. Evip. 702; United Statesv. Shay, 57 F.3d 126, 132 (1st Cir. 1995) (discussing the identical Fed. R. Evid 702).
143. EpwARD J. IMWINKELREID, EVIDENTIARY FOUNDATIONS 284 (4th ed. 1998).

144. See United States v. Stinson, 34 M.J. 233, 238 (C.M.A. 1992); see alsO STEPHEN SALTZBURG ET AL., MILITARY RULES oF EviDENCE MaNuAL 726 (3d ed. 1991 and
1996 Supp.) (“In other words, anything that makes someone more knowledgeable, skillful or experienced than the average person might qualify one as an expert.”).

145. Stinson, 34 M.J. at 238; see United Statesv. Stark, 30 M.J. 328, 330 (C.M.A. 1990); SALTZBURG ET AL., Supra note 144, at 726.
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illness context, most mental health practitioners should satisfy
thisinitial threshold requirement.

For mental health professionals testifying based on special-
ized knowledge of PMS or postpartum-related disorders, the
Supreme Court’s opinion in Daubert requires the demonstra-
tion of areliabletheory, technique or symptomatology for these
particular mental illnesses, usually through evidence that “there
has been adequate empirical verification of the validity of the
theory or technique.” 4 The Court in Daubert suggested anon-
exclusive list of factors that a trial judge may consider when
determining whether the proffered testimony “has a reliable
basis in the knowledge and experience of [the relevant]
discipline.”**” These factors include whether the theory or
technique (1) has or can be tested, (2) has been the object of
peer review and publication, (3) has a measurable error rate,
and (4) enjoys general acceptance within the relevant profes-
sional community.**® However, the Supreme Court noted “that
the gatekeeping inquiry must be ‘tied to the facts' of the partic-
ular case” and all four factors“may not be pertinent in ng
reliability” in every case.’® Significantly, error rates for “ soft”
sciences such as psychiatry may not always be available.’*®

Evidence of PMS and postpartum related mental illness
should survive atrial judge's reliability determination. The

methodol ogy used to study these mental maladies includes case
studies and clinical interviews which is commonly relied on by
mental health professionals.®® Additionally, numerous pub-
lished studies of PMS and postpartum mental illness exist and
have been subject to peer review.s? Further, the fact that a
severe form of PM S and postpartum depression are recognized
in DSM-IV is evidence that these mental illnesses are recog-
nized and generally accepted within the mental health
community.’>® However, because general acceptance is no
longer a prerequisite for admissibility,'> testimony concerning
less severe forms of these two mental illness that are not con-
tained in DSM-IV may still serve as the basis for expert testi-
mony.

The third evidentiary prong, that the testimony assist the
trier of fact, sets arelatively low threshold for admissibility. It
does not require that such testimony be “absolutely necessary
or that the subject matter of expert testimony be totally beyond
the ken of court members . . . ."; rather, MRE 702 merely
requires that the testimony be “helpful.”** However, there
must still exist “a valid connection between the expert’s testi-
mony and a disputed issue.”**® Absent such a connection, the
testimony would be irrelevant and concomitantly not
helpful .*> For example, expert testimony describing an
accused’smental impairment at the time of the charged miscon-

146. INwINKELREID, Supra note 143, at 286-87. By doing so the court “rule[s] out ‘ subjective belief and speculation.”” United Statesv. Hall, 165 F.3d 1095, 1102 (7th
Cir. 1999).

147. Kumho Tire v. Carmichael, 526 U.S. 137, 149 (1999); see United States v. Kline, 99 F.3d 870, 883 (8th Cir. 1996) (“Daubert sets forth four factors which the
district court should consider in determining whether the proffered expert testimony qualifies as ‘ scientific knowledge.””).

148. Kumho Tire, 526 U.S. at 149; see INWINKELREID, Supra note 143, at 116; Hansen, supra note 139, at 18. The Peer review and publication factor allowsthe relevant
community to identify flaws. Note, Throwing the Bath Water Out with the Baby: Wrongful Exclusion of Expert Testimony on Neonaticide Syndrome, 78 B.U. L. Rev.
1185, 1200 n.113 (1998).

149. Kumho Tire, 526 U.S. at 149.

150. Note, supra note 148, at 1202. A “soft” science is one that does not rely on a“machine or other nonhuman indicators.” State v. Burton, 590 N.Y.S.2d 972, 973
n.2 (N.Y. App. Div. 1992); cf. DorotHY O. Lewis, GuiLTY BY ReAsoN oF INsaniTy 123 (1998) (stating that psychiatry is a“‘soft’ discipling’ that relies on subjective
determinations developed during sensitive interviews).

151. Note, supra note 148, at 1200 (“Similar case studies form the foundation for other accepted syndromes such as Battered Women's Syndrome (BWS) and Rape
Trauma Syndrome (RTS).”). This methodology is commonly accepted as valid. 1d. at 1201; cf. Burton, 590 N.Y.S.2d at 974 (noting that clinical interviews are a
recognized methodology in psychiatry).

152. See Roan, supra note 3, at 221-230 (listing multiple professional journal articles discussing postpartum-related mental illnesses and abnormalities); DALTON,
supra note 6, at 275-284 (listing professional publications by Dalton addressing PMS); FriEDRICH, supra note 39, at 147-153 (listing numerous articles published in
various professional journals discussing PMS); LAURENSEN & STUKANE, supra note 6, at 197 (stating that PM S “has been the subject of more than three hundred sci-
entific articles”). In 1931, Dr. Robert T. Frank published the first professional paper on PM S (then called premenstrual tension). The article “ The Hormonal Causes
of Premenstrual Tension” appeared in the Archives of Neurology and Psychiatry. LAURENSEN & STUKANE, supra note 6, at 34.

153. United Statesv. DiDomenico, 985 F.2d 1159, 1167 (2d Cir. 1993) (Ward, J., dissenting) (stating that DSM *“ disorders have gained general acceptance in the aca-
demic and clinical psychiatric communities”); see IMWINKELREID, supra note 142, at 289.

154. Daubert v. Merrell Dow Pharmaceuticals Inc., 509 U.S. 579, 588 (1993).

155. SALTZBURG ET AL., supranote 144, at 725. Onefederal appellate court articulated theinquiry asfollows: would “theuntrained layman . . . be qualified to determine
intelligently and to the best degree, the particular issue without the enlightment from those having a specialized understanding of the subject matter involved.” United
Statesv. Shay, 57 F.3d 126, 113 (1st Cir. 1995) (citation omitted); see United Statesv. Houser, 36 M.J. 392, 398 (C.M.A. 1993). Testimony that invadesthe exclusive
providence of the jury, such as witness credibility determinations, is not considered helpful. United Statesv. Kime, 99 F.3d 870, 884 (8th Cir. 1996).

156. Shay, 57 F.3d at 113 n.5 (citing Daubert, 509 U.S. at 591).

16 JULY 2000 THE ARMY LAWYER « DA PAM 27-50-332



duct and how the impairment impacted on the accused’s ability
to form the requisite mental state of mind, or on the voluntari-
ness of the accused's conduct would be admissible because
such testimony would connect the accused’s mental malady and
its manifestations with the disputed issue of mens rea or actus
reus, respectively.!

In their most aggravated forms, both PMS and postpartum
mental illness should satisfy the military’s mental responsibility
standard. As discussed earlier, DSM-1V recognizes the most
severe forms of both PMS and postpartum mental illness as
mental disorders, and these disorders are both characterized by
psychosis and hallucinations.*®® In such aggravated states, both
mental illnesses may preclude the accused from appreciating
the nature and quality or wrongfulness of her acts.1¢°

Even when PMS or a postpartum mental illness does not
arise to the level of a severe mental disease or defect, evidence
of the mental condition may still be used to rebut the mens rea
element of acharge. In Ellisv. Jacob,®! the COMA recognized
a partial mental responsibility defense, holding that Article
50a(a) does not preclude defense evidence that the accused
lacked the specific intent necessary to sustain a conviction.6?
Currently, military courtswill permit evidence of mental illness

to rebut mens rea elements such as “premeditation, specific
intent, knowledge, or willfulness.”1%* However, evidence of
mental illness may not be offered when the charged offense is
only ageneral intent crime. 1%

Finally, evidence that the accused was suffering from the
effects of PMS or postpartum illness, even in mild form, is
admissible at sentencing. Rulefor Courts-Martial 1001 permits
the defense to present evidence to both explain the circum-
stances of the crime (extenuation) and to lessen the punishment
(mitigation), regardless of whether the accused had presented
such matters during the casein chief.16

Automatism

In addition to a complete or partial mental responsibility
defense, PM'S and postpartum mental illness may provide the
basis for an automatism defense.’®® Automatism refers to
“[b]ehavior performed in a state of mental unconsciousness or
dissociation without full awareness. . .” and is associated with
“actions or conduct of an individual apparently occurring with-
out will, purpose, or reasoned intention . . . .”*” Automatic
behavior may be the result of numerous causes, including

157. Daubert, 509 U.S. at 591; see United States v. Bennett, 29 F. Supp. 2d 236, 238-39 (E.D. Pa. 1997) (stating that the testimony of a mental health expert would
be relevant and helpful if it “would ‘support alegally acceptable theory of mensrea’ ") (citation omitted).

158. Bennett, 29 F. Supp. 2d at 239. Testimony that would address misconceptions about a woman's behavior following a birth or while under the influence of PMS
would be helpful to the trier of fact. See Houser, 36 M.J. 398.

159. See supra notes 25-26 & 83.

160. Cf. DALTON, supra note 6, at 42 (stating that severe PMS may represent a form of temporary insanity). Of note, the postpartum psychosis defense has proven
successful in at least one state court using the M’ Naghten insanity standard. Burak & ReMINGTON, supra note 78, at 188-92 (stating that in apretrial decision, thetrial
judge found author not guilty by reason of insanity—without objection from the prosecution—under Vermont's version of the M’ Naghten insanity standard). But cf.
Barton, supra note 65, at 598 (reporting that a woman who abandoned baby in desert convicted under Nevada's M’ Naghten test despite expert testimony that she
suffered from severe PPD).

161. 26 M.J. 90 (C.M.A. 1988).
162. 1d. at 93 (“Article 50a(a), like its [federal] model, does not bar appellant from presenting evidence in support of his claim that he lacked specificintent . . ..").

163. U.S. Der' 1 oF ARMY, PaM. 27-9, MILITARY JUuDGES' BENCHBOOK, para. 6-5, at 780 (C2, 15 Oct. 1999); see Wright, supra note 125, at 27 (“knowledge, premeditation,
or intent”); Major Eugene R. Milhizer, Murder Without Intent: Depraved-Heart Murder Under Military Law, 133 MiL. L. Rev. 205, 237 (1991) (“[T]he defense of
partial mental responsibility . . . can negate special mensrearequirementsincluding actual knowledge. . . ."); seealso United Statesv. Schap, 49 M.J. 317, 322 (1998)
(“relevant to attack mens rea elements”); United Statesv. Morgan, 37 M.J. 407, 409 n.2 (C.M.A. 1993) (“[M]ay be used to attack the mens rea element of the offense
...."); United States v. Tarver, 29 M.J. 605, 608-09 (A.C.M.R. 1989) (holding that evidence of mental illness relevant to attack required mensrea elements).

164. United Statesv. Ogren, 52 M.J. 528, 536 (N.M. Ct. Crim. App. 1999) (stating that because the accused was charged with ageneral intent crime amental diagnosis
of Antisocial Personality Disorder “in no way relieves him of culpability”); United States v. Willis, No. 97-4091, 1999 U.S. App. LEXIS 18,298 (6th Cir. Jul. 29,
1999) (affirming district court’s ruling excluding psychological testimony where defendant was only charged with a general intent crime); United States v. Gonyea,
140 F.3d 649, 654 (6th Cir. 1998) (“[D]iminished capacity is not a defense to genera intent crimes. . . ."”); United States v. Frisbee, 623 F. Supp. 1217, 1224 (N.D.
Cal. 1985) (“The Court will not allow the jury to consider the testimony in connection with theissue of whether the defendant may have possessed the necessary intent
to commit lesser offenses requiring only general intent.”).

165. MCM, supra note 121, R.C.M. 1001(c)(1)(A) & (B); see Wright, supra note 125, at 29. Evidence of PMS or postpartum illness may serve as the basis for a
downward departure under the federal sentencing guidelines for nonviolent crimes. United States Sentencing Commission Federal Sentencing Guidelines Manual, §
5K 2.13, Diminished Capacity and Application Note (1988) (stating that if the defendant suffered from “a significantly impaired ability to (A) understand the wrong-
fulness of the behavior comprising the offense or to exercise the power of reason; or (B) control behavior that the defendant knows iswrongful”).

166. See Recent Decisions, supra note 8, at 264-65 (holding that “the physiological anomaliesof PM S cause behavior in women which American courts might classify
as automatistic”).
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sleepwalking, concussion, gunshot wounds, epilepsy, convul-
sions, reflexive action, delirium, and diabetic shock.%® The
majority of jurisdictions view automatism as conceptually dis-
tinct from an insanity or mental responsibility
defense.'®® Military court decisions have recognized the
automatism defense, but have failed to define its parameters.*”®

Unlike the mental responsibility defenses described above,
which focus on mens rea, the automatism defense asserts that
there existed no actus reas at the time of the criminal
misconduct.' In other words, no voluntary act exists.'> The
absence of actusreus serves as a complete defense to any crim-
inal charge because absent a criminal act no criminal liability
may attach.r® Significantly for military practitioners, automa-

casel™ and its continued viability asamilitary defense was con-
firmed by COMA in United Sates v. Berri .t

Automatism may also serve as a defense when a complete
or partial mental responsibility defense would fail because (1)
the automatism defense does not require proof of any mental
disease or defect'” and (2) it may be used as a defense to both
general and specific intent crimes.*”” Automatism also offersa
procedural advantage to the accused, which a mental responsi-
bility defense lacks. Significantly, because the automatism
defense is distinct from a mental responsibility defense, the
government continues to retain the ultimate burden of proof.'’®
Further, defense counsel need not satisfy the disclosure require-
ments for an insanity defense, unless the defense intends to

tism has been used successfully in at |east one reported military

167. BLack’s Law DicTionary 134 (6th ed. 1990); cf. Reed v. State, 693 N.E.2d 988, 992 (Ind. Ct. App. 1998) (“[A]utomatism is a state a person enters, where,
athough he may be capable of action, heis not conscious of what heisdoing.”).

168. State v. Hinkle, 200 W. Va. 280, 285 (W.Va. 1996); Reed v. State, 693 N.E.2d 988, 992 (Ind. Ct. App. 1998); Recent Decisions, supra note 8, at 264 n.93.

169. Major Michael J. Davidson & Captain Steve Walters, United Satesv. Berri: The Automatism Defense Rears Its Ugly Little Head, Army Law., Oct. 1993, at 17,
18-19:

The majority of authorities distinguish automatism from insanity because the unconsciousness at the time of the alleged crimina action need
not bethe result of amental disease or defect, and acriminal defendant found not guilty by reason of unconsciousness—as distinct from insanity—
is not subject to commitment to a mental heath institution.

1d. (citations omitted); see also Hinkle, 200 W. Va. at 285 (“[T]he weight of authority in this country suggests that unconsciousness, or automatism asit is sometimes
called, is not part of the insanity defense.. . . ."”); cf. McClain v. State, 678 N.E.2d 104, 107 (Ind. 1997) (noting split in jurisdictions but el ecting to distinguish autom-
atism from insanity). The Canadian courts also draw a distinction between the insanity and automatism defenses. RoLLiN M. PerkiNs & RonALD N. Boyck, CRIMINAL
Law 992 n.45 (3d ed. 1982).

170. United States v. Berri, 33 M.J. 337, 341 n.9 (C.M.A. 1991) (“What the status of unconsciousness might be under the Uniform Code of Military Justice, we do
not decide here.”). Without mentioning the COMA's opinion in Berri, the Army Court of Military Review tacitly recognized the automatism defense, but failed to
fully developit. However, the court did note—relying solely upon the cases cited by the appel lant—that when presented with an automatism defense courts have exam-
ined the defendant’s motivation for the misconduct and whether the defendant suffered from a condition that affected cognitive abilities at the time of the offense.
United Statesv. Campos, 37 M.J. 894, 901 (A.C.M.R. 1993). Similar to amental responsibility defense, an automatism defense contains “a mental component in the
form of loss of cognitive functioning . ..."” Hinkle, 200 W. Va. at 285.

171. SeeBerri, 33 M.J. at 341 n.9 (stating that the common law and the Model Penal Code view the defense in terms of actusreus, but some jurisdictions treat uncon-
sciousness as an affirmative defense).

172. State v. Connell, 493 S.E.2d 292, 296 (N.C. Ct. App. 1997); Hinkle, 200 W. Va. at 286; Reed, 693 N.E.2d at 992-93; Recent Decisions, supra note 8, at 264 n.91
(citing U.S. and English cases).

173. Connell, 493 S.E.2d at 296 (“Unconsciousness would be a compl ete defense because ‘ the absence of consciousness not only precludes the existence of any spe-
cific mental state, but aso excludes the possibility of a voluntary act without which there can be no criminal liability.””) (citation omitted); see Davidson & Walters,
supra note 169, at 25 (“If no actus reusis present, technically speaking, no ‘act’ giving rise to criminal liability exists.”).

174. United Statesv. Braley, C.M.0O. 3-1944, at 511-14. After receiving ablow to the head that had rendered him temporarily unconscious, Braley, while acting irra-
tionally, pulled out a pistol and shot another sailor. 1d. at 511-13. The subsequent murder conviction was set aside because Braley’sinjury caused him to act “on an
automatic level.” 1d. at 513. Additionally, the accused was “ unable to comprehend the nature and consequences of his acts or to distinguish right from wrong. 1d. at
513-14. Here, the Navy Board appeared to combine the two defenses of insanity and automatism.

175. 33 M.J. 337 (C.M.A. 1991); see generally Davidson & Walters, supra note 169, at 17.

176. Hinkle, 200 W. Va. at 285 (“[U]nconsciousness does not necessarily arise from amental disease or defect.”); McClain v. State, 678 N.E.2d 104, 108 (Ind. 1997);
Reed, 693 N.E.2d at 988 (stating that it “need not be the result of a disease or defect of the mind”) (citation omitted); see, e.g., Connell, 493 S.E.2d at 296 (stating
that a defendant who indecently touched child while allegedly asleep entitled to present automatism defense).

177. Connell, 493 S.E.2d at 296 (Automatism “precludes the existence of any specific mental state. .. .")

178. SeeHinkle, 200 W. Va. at 286 (“[T]he burden can be placed on the defendant to prove insanity” [but] “once the issue of unconsciousness or automatism israised
by the defense, the State must disprove it beyond a reasonable doubt in order to meet its burden of proof with respect to the elements of the crime.”).
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offer expert testimony during the trial on the merits concerning
the accused’s mental state at the time of the crime.™

A significant achilles heel for a PMS or postpartum mental
ilIness based automatism defense is that the defense may fail if
the misconduct is foreseeable.’®® State courts have rejected
automatism as a complete defense when the behavior was the
result of voluntary intoxication, a“black-out” when the defen-
dant had a history of them, and ablow to the head receivedin a
fight started by the defendant.’®* Accordingly, evidence that
the accused previously suffered from an acute postpartum reac-
tion, or that she engaged in similar PM S-related misconduct
would be relevant to rebut the two respective defenses. None-
theless, even under such circumstances an accused may still
offer evidence of unconscious or automatic behavior to rebut
the mens rea element of a charge, such as knowledge, specific
intent, willfulness and premeditation.'6?

179. MCM, supra note 121, R.C.M. 701(b)(2).

Conclusion

Insanity defenses are infrequently used, difficult to prove,
rarely successful, and often controversial. Indeed, insanity
defenses are often considered the defense of last resort. Crim-
inal defenses based on a postpartum mental illness or PMS in
particular are no less controversial.’® Indeed, even the leading
authority on PMS, Dr. Katharina Dalton, has posited that it “is
now the duty of both legal and the medical professions to
ensure that the plea of PMSwill not be abused . . . .”18

Military defense counsel must be particularly sensitivetothe
potentially hostile reaction of the finder of fact to these hor-
monal defenses. In the case of PMS, the defense may be trivi-
alized or ridiculed as the raging hormone defense. In the case
of postpartum illness, counsel will be attempting to excuse a
woman from killing or injuring the most sympathetic victim
imaginable—a baby. Nonetheless, with the proliferation of
women into the armed forces, coupled with the growing recog-
nition of PM S and postpartum mental illness as|egitimate men-
tal maladies, military practitioners should be familiar with their
characteristics and potential as criminal defenses.

180. Perkins & Bovce, supra note 169, at 993; Davidson & Walters, supra note 169, at 24; see Hinkle, 200 W. Va. at 287.

181. PerkiNs & Boyce, supra note 169, at 993-94; Davidson & Walters, supra note 169, at 24-25; cf. Hinkle, 200 W. Va. at 287 n.24 (“ The defense of unconsciousness
must be distinguished from *‘black-outs' caused by the voluntary ingestion of acohol or nonprescription drugs. . . ."); State v. Morganherring, 517 S.E.2d 622, 641
(N.C. 1999) (“The defenses of voluntary intoxication and automatism are fundamentally inconsistent . . . ."”).

182. Davidson & Walters, supra note 169, at 25.

183. JANE M. UssHER, WoMEN's MADNESS: MisoGgYNY orR MENTAL ILLNESS? 248, 249 (1991) (describing PMS and PND as* counterfeit concoctions’). “The other favou-
rite of the mental misogynistsis women's wandering womb, which makes a transition from the Victorian disease, hysteria, to the late-twentieth-century syndromes,
premenstrual syndrome (PMS), post-natal depression (PND) and menopausal syndrome.” |d. at 248; Recent Decisions, supra note 8, at 267 (noting that “fears among
the public that all women charged with crimes could escape liability merely by asserting the PM S defense”); DersHowiTz, supra note 57, at 334 (listing PMS asan

“abuse excuse”).

184. DALTON, supra note 6, at 173.

JULY 2000 THE ARMY LAWYER « DA PAM 27-50-332 19



Application of the Copyright Doctrine of Fair Use
to the Reproduction of Copyrighted Material
for Intelligence Purposes

Major Gary M. Bowman
United Sates Army Reserve

Numerous Army intelligence activities reproduce copy-
righted materials for distribution to Army personnel. For
example, the National Ground Intelligence Center (NGIC)
reproduces copyrighted text, photographs, and line drawingsin
classified intelligence documents for internal defense use. Tac-
tical intelligence organizations provide copies of copyrighted
photographs, line drawings, and imagery to war fighters for
intelligence purposes. Army Regulation 25-30, The Army Inte-
grated Publishing & Printing Program (AR 25-30),* provides
general information regarding copyright law and states the ele-
ments of fair use. There still remains, however, confusion asto
the application of the fair use doctrine to Army users of copy-
righted material for intelligence purposes.?

The purpose of thisarticle isto describe the principles of the
fair use doctrine and the legal authorities on which the doctrine
is based and to explain why most Army intelligence uses of
copyrighted material fall under the fair use doctrine.

The Copyright Act of 1976

Two authorities govern Army use of copyrighted material.
Thefirst isthe federal Copyright Act of 1976,% which prohibits
the use of copyrighted material without the prior permission of
the copyright holder, unless the use fits within several excep-
tions. The second is AR 25-30, which essentially restates the
Copyright Act with additional explanation.

Both the Copyright Act and AR 25-30 adopt the fair use doc-
trine, ajudicially created doctrine that all ows reasonable use of
copyrighted materials in limited circumstances.* The fair use
doctrine clearly states:

Notwithstanding the provisions of section
106 and 106A [which prohibit copyright

infringement], the fair use of a copyrighted
work, including such use by reproduction in
copies or phonorecords or by any other
means specified by that section, for purposes
such as criticism, comment, news reporting,
teaching (including multiple copiesfor class-
room use), scholarship, or research, isnot an
infringement of copyright. In determining
whether the use made of awork in any partic-
ular caseisafair use, thefactorsto be consid-
ered shall include—(1) the purpose and
character of the use, including whether such
use is of a commercia nature or is for non-
profit educational purposes; (2) the nature of
the copyrighted work; (3) the amount and
substantiality of the portion used in relation
to the copyrighted work as a whole; and (4)
the effect of the use upon the potential market
for or value of the copyrighted work. The
fact that awork isunpublished shall not itself
bar a finding of fair use if such finding is
made upon consideration of all the abovefac-
tors.®

The statute itself does not state that fair use includes the repro-
duction of copyrighted material, or portions of copyrighted
material, for internal government use. However, the Notes of
the House of Representatives Committee on the Judiciary,
which drafted the Act, specifically state that “reproduction of a
work in legislative or judicial proceedings or reports’ is fair
use.® The committee even expressed the intention that publica-
tion of an entire copyrighted document in a legislative docu-
ment constitutes fair use:

The Committee has considered the question
of publication, in Congressional hearingsand

1. U.S. Der'T ArmY, REG. 25-30, THE ARMY INTEGRATED PUBLISHING & PRINTING ProGRAM (28 Feb. 1989) [hereinafter AR 25-30].

2. One Army writer has described the application of the fair use doctrine generally, but he did not address the implications of the fair use doctrine in the intelligence
context. See Captain James M. Hohensee, The Fair Use Doctrine in Copyright: A Growing Concern for Judge Advocates, 119 Mic. L. Rev. 155 (1988).

3. 17 U.S.C.S. § 101 (LEXIS 2000).

4. Thefirst judicial application of the fair use doctrine was in Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841), athough the court did not define the term “fair

use.
5. 17U.S.C.S. §107.

6. H.R. Repr. No. 1476, at 61-62 (1975).
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documents, of copyrighted material. Where
the length of the work or excerpt published
and the number of copies authorized are rea-
sonable under the circumstances, and the
work itself is directly relevant to a matter of
legitimate legislative concern, the Commit-
tee believes that the publication would con-
stitute fair use.”

Army Regulation 25-30 specifically recognizesthe fair use doc-
trine and appliesit to Army use of copyrighted material .8

The Case Law

The federal courts are the ultimate guardian of the meaning
of the fair use doctrine. Typically, the defendant in a suit
brought by the owner of a copyright who allegesthat the defen-
dant infringed upon the copyright raises fair use as a defense.

There arefew significant cases in which agovernment entity
was sued for copyright infringement. In Key Maps, Inc. v.
Pruitt,® the copyright holder of acounty map, sued acounty and
its fire marshal, Pruitt, claiming that they had violated Key's
copyright by reproducing and distributing a fire zone map,
which was drawn on the Key county map, without Key’s per-
mission. The county claimed that their use of the map wasafair
use of the map under 17 U.S.C. § 107. The U.S. district court
ruled in favor of the county. The court stated its ruling as fol-
lows:

The doctrine of “fair use” appliesto the con-
duct of the Defendants because the use of the
composite Fire Zone Map was for a legiti-
mate, fair, and reasonable purpose, namely
the coordination of fire prevention activities
in the unincorporated area of Harris County.
Also, Pruitt’s use of the maps was not of a
commercia nature because the distribution
was not in competition with the Plaintiff but
solely for internal purposes which related to
adiscernible public interest.

7. 1d.

8. See AR 25-30, supra note 1, para. 2-44 (b).
9. 470 F. Supp. 33 (S.D. Tex. 1978).

10. Id. at 37-38 (citations omitted).

11. Id. at 38.

After balancing the exclusive rights of the
copyright holder, Key Maps, with the pub-
lic'sinterest in disseminating the mapsto the
various fire departments for fire prevention
purposes, the Court opines that a privilegeis
created in the Defendants to use the copy-
righted maps in a reasonable manner without
express consent of the Plaintiff.

The fact that Pruitt had the composite Fire
Zone Map reproduced by someone other than
Key Maps, as a result of their unreasonable
delay, does not diminish or prejudice the
potential sale of Plaintiff’s maps. Here
again, the Court is of the opinion that Pruitt’s
use of the maps is insubstantial and entitled
to the “fair use” defense because the maps
were restricted to use by the approximately
fifty Fire Departments, Law Enforcement
Agencies and Civil Defense Units in Harris
County for the purpose of showing the zones
of each Fire Department.2°

The Key Mapsdecision points out that “fair use presupposes
good faith and fair dealing.”* The court was favorably
impressed by the fact that the fire marshal had first asked Key
Maps to reproduce the fire maps pursuant to a purchase order,
but Key Maps delayed copying the maps and the fire marshal
cancel ed the purchase order and hired another vendor.

The Key Maps court cited Williams & Wilkins Co. v. United
Sates,’? the other significant case in which agovernment entity
was sued for copyright infringement, as authority for the prop-
osition that the four fair use factors must be evaluated “in
concert.”** Williams & Wilkins was the publisher of medical
journals. It sued the libraries of the National Library of Medi-
cine (NLM) and the National Institute of Health (NIH) for
infringing the copyright of its medical journals by conducting
large-scale photocopying of articles from the journals. The
NLM, which serves government agencies, private organiza-
tions, and other libraries, photocopied articles, up to fifty pages
in length, upon request. The NIH served only the agency’s
staff, but copied entire journal articles upon request by NIH
researchers. Together, the libraries made millions of photo-

12. 487 F.2d 1345 (Ct. Cl. 1973). The best analysis of Williams & Wilkinsisin Shannon F. Wagoner, American Geophysical Union v. Texaco: |sthe Second Circuit
Playing Fair with the Fair Use Doctrine?, 18 Hastings Comm. & ENT. L.J. 181 (1995).

13. Key Maps, 470 F. Supp. at 37.
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copies of medical journal pages each year, including many cop-
ies of journal articles published by Williams & Wilkins.

A tria court found that the government libraries infringed
Williams & Wilkins copyright.** A divided United States
Court of Claims reversed the trial court in 1973, and it was
affirmed by a divided Supreme Court in 1975.1% The court
identified “four main reasons for its decision”?® that the librar-
ies' reproduction of the copyrighted material constitutes fair
use. First, and foremost, the libraries were non-profit organiza-
tions “ devoted solely to the advancement and dissemination of
medical knowledge.”” Second, the libraries had policies that
limited their photocopying.® Third, the court recognized that
library photocopying had long been a common practice.
Fourth, the court found that a finding of infringement would
hamper medical science and research.®®

The Court of Claims decision in Williams & WIlkins was
severely criticized by the three dissenting judges, who charac-
terized the case as “the Dred Scott decision of copyright
law.”?® The dissent was based upon the fact that the libraries
copied articles, intheir entirety, on avast scale. AsChief Judge
Cowen, who wrote the dissenting opinion, pointed out:

[T]hisis not a case involving the copying of
copyrighted material by a scholar or his sec-
retary in aid of his research, nor isit a case
where ateacher has reproduced such material
for distribution to his class. Also, it isnot a
case where doctors or scientists have quoted
portions of plaintiff’s copyrighted articlesin
the course of writing other articles in the
same field. We are not concerned here with
a situation in which alibrary makes copes of
ancient manuscripts or worn-out magazines
in order to preserve information. What we
have before us is a case of wholesale,

14. Williams & Wilkins Co., 487 F.2d at 1347.

15. Williams & Wilkins Co. v. United States, 420 U.S. 376 (1975).

16. Wagoner, supra note 12, at 191.

17. Williams & Wilkins Co., 487 F.2d at 1354.

18. Wagoner, supra note 12, at 191.

19. Id.

20. Williams & Wikins Co., 487 F.2d at 1387 (Cowden, C.J., dissenting).
21. |d. at 1364 (Cowen, C.J., dissenting).

22. 28U.S.C.S. § 1498(b) (LEXIS 2000).

machine copying, and distribution of copy-
righted material on a scale so vast that it
dwarfs the output of many small publishing
companies. In order to fill requests for cop-
ies of articles in medical and scientific jour-
nals, the NIH made 86,000 Xerox copies [of
articles] in 1970, constituting 930,000 pages.
In 1968, the NLM distributed 120,000 copies
of such journal articles, totaling 1.2 million
pages. Asthetrial judge correctly observed,
this extensive operation is not only a copying
of the copyrighted articles, it isalso areprint-
ing by modern methods and publication by a
very wide distribution to requesters and
users.2

Despite the dissent, the Court of Claims, which has jurisdic-
tion over copyright infringement claims against federal agen-
cies,?? held that the mass copying was fair use.

The meaning of Williams & Wilkins must be evaluated in
light of the decision of the United States Court of Appeals for
the Second Circuit in American Geophysical Union v. Texaco,
Inc. The facts of Texaco involve a common practice. Dr.
Donald Chickering, a chemical engineering researcher at Tex-
aco, copied eight articles from a scientific journal, The Journal
of Catalysis, for future reference. The photocopies were solely
for Chickering’s own use and were not circulated or distributed
to anyone else.* The trial court found that the photocopying
was not fair use and infringed on the publisher’s copyright.

The Second Circuit, in a two-to-one decision, affirmed the
trial court decision that held that the photocopying was copy-
right infringement. The court found that the first element of fair
use, the purpose and character of the use, was commercial
because Texaco is afor-profit company and the copying of the
material was a “factor in production.”?® The court found that

23. 37 F.3d 881 (2d Cir. 1994). My analysis of Texaco is based upon Wagoner, supra note 12.

24. Wagoner, supra note 12, at 193.

25. American Geophysical Union, 37 F.3d at 890.
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Texaco's use was not reasonable because Texaco could have
contacted the Copyright Clearance Center (CCC) and obtained
acopyright license.?® The second factor, the nature of the copy-
righted work, was decided in favor of Texaco because the
“accepted rule isthat reproduction of factual worksisfar more
likely to constitute fair use than reproduction of creative
works.”?” The Second Circuit accepted thetrial court’s conclu-
sion that the third fair use factor, the amount and substantiality
of the copying, did not support a finding of fair use because
Chickering copied entire articles. However, at least one com-
mentator has pointed out that copying one article should sup-
port a conclusion of fair use because publisher’s revenues are
derived mostly from the sale of subscriptions rather than the
sale of individual articles?® Finally, the Second Circuit found
that the fourth factor, the effect on the potential market for the
original work, did not support afinding of fair use. The court
pointed out that the Supreme Court has stated that the effect on
the market is “undoubtedly the single most important element
of fair use.”® Texaco argued that Chickering’s copying of the
articles did not adversely affect the potential market for The
Journal of Catalysis because the evidence at trial showed that
there was no loss of sales of the journal as aresult of the copy-
ing. However, the court concluded that the publisher lost the
revenue that it could have made if Texaco had used the CCC to
pay the publisher for a copyright license.®

Judge Jacobs of the Second Circuit dissented from the Tex-
aco opinion. He wrote that the majority erred in holding that
Chickering’sactionsdid not congtitute fair use. The main focus
of the dissent was on the majority’s premise that the CCC was
a“market” for the original work. The dissent pointed out that
the CCC was not amarket unless court decisionsmadeit amar-
ket:

Inthiscasethe only harmto amarket isto the
supposed market in photocopy licenses. The
CCC scheme is neither traditional nor rea-
sonable; and its development into areal mar-
ket is subject to substantial impediments.
Thereisacircularity to the problem: the mar-
ket will not crystallize unless courtsreject the
fair use argument that Texaco presents: but,
under the statutory test, we cannot declare a
use to be an infringement unless (assuming

26. Id. at 898.

other factors also weigh in favor of the sec-
ondary user) there is a market to be harmed.
At present, only afraction of journal publish-
ers have sought to exact these fees. | would
hold that this factor decisively weighs in
favor of Texaco, because there is no normal
market in photocopy licenses, and no real
consensus among publishers that there ought
to be one.®

Severd aspects of the Texaco decision caused a sensation.
In response, the Second Circuit issued two amended opinions
that stated that no single element of the fair use test is more
important than the other elements, backing away from the state-
ment in the original opinion that the fourth factor was most
important.®> The court also limited its holdings to “systematic
copying.”3®

Application to Army Intelligence Users

Almost all Army uses of copyrighted material for intelli-
gence purposes fall within thefair use doctrine. Five examples
demonstrate Army applications of the doctrine. For many
years, the Defense Intelligence Agency (DIA) circulated adaily
classified intelligence bulletin called the Early Bird, which
often contains photocopies of articles and photographs from
periodicals. The Early Bird is now distributed electronically.
The DIA has taken the position that the reproduction of the
material, for limited distribution within the intelligence com-
munity, is fair use. Similarly, when the United States became
increasingly involved inthe Balkans, several intelligence agen-
cies produced handbooks for commanders and soldiers, which
contained copies of copyrighted material relating to Yugosla-
vian forces. Some of the handbooks were not classified, but
wereto be used “ For Official UseOnly.” The proponents of the
handbooks did not obtain permission to reproduce the copy-
righted material from the copyright holders. 1n 1997, NGIC,
the Army activity responsible for analyzing foreign ground-
warfare equipment and organizations and disseminating their
analysesto war fighters, sought permission from the Chineseto
reproduce photographs that originally appeared in certain Chi-
nese military magazines. 1n 1998, NGIC sought permission to
photograph line drawings of Russian military equipment that

27. 1d. at 893. The general ruleis stated in New Era Publications v. Carol Publishing, 904 F.2d 152, 157 (2d Cir. 1990).

28. Wagoner, supra note 12, at 198.
29. Harper & Row, Publishers, Inc. v. Nation Enter., 471 U.S. 539, 566 (1985).

30. American Geophysical Union, 37 F.3d at 899.

31. American Geophysica Union v. Texaco, 60 F.3d 913, 937 (2d Cir. 1995) (Jacobs, J., dissenting).

32. Id. at 913.

33. 1d. at 916.
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appeared in a Russian-owned military magazine. Lastly, in
1999, NGIC sought permission to reproduce in the classified
NGIC journal a news photograph that originally appeared in
The Washington Post. In each case, NGIC reached the conclu-
sion that the reproduction of thismaterial wasfair use, although
NGIC obtained prior permission from the copyright holders to
reproduce the material.

Thefair use doctrine applied to all of these situations. Three
common elements of these situations are that: (1) an Army
intelligence agency was seeking to use an image; (2) the image
was to be used in a classified intelligence document with lim-
ited distribution; and (3) the analyst sought to use the image to
illustrate his conclusion and not merely reproduce the image
without comment.

The use of images such as these are well within the fair use
doctrine for a number of reasons, each of which is an indepen-
dent justification for the Army’s reproduction of the material .

First, the purpose and character of the use is beneficial to the
public and is not prohibited by the Copyright Act. Most Army
intelligence publications and products are classified and are
intended for official use by government employees. Army
intelligence publications are produced to provide intelligence
for national security decision-makers. For this reason, Army
intelligence agencies' use of copyrighted material is similar to
the fire mapsin the Key Maps case or the reproduction of mate-
rial in legislative documents. The Army intelligence agencies
use of copyrighted material in an intelligence document, like
the fire marshal’s use of the map, is transformative. The fire
marshal used the original map as a base but added additional
information to the map, transforming its value. Similarly,
Army analysts' use of copyrighted material asasource of intel-
ligence merges the copyrighted material with other informa-
tion, and produces an intelligence product that is different from
the original copyrighted material. The material isfor a“legiti-
mate, fair, and reasonable purpose,” namely national security
intelligence. Moreover, intelligence must be fresh to be valu-
able. If Army intelligence activities were required to obtain
copyright permission from the copyright owners of every piece
of copyrighted material that an Army analyst wished to use, a
copyright owner who did not wish to give permission to the
Army could preclude intelligence production. Thus, it only
makes sense that the Army may use most copyrighted material
without permission.

Army purchase of copyrighted material may also have secu-
rity implications. For example, intelligence analysts may seek
a photograph of a particular individual or weapon, which the
United States does not have the means to obtain without copy-
ing the photograph from a commercially-produced publication.

If the Army hasto obtain alicense to reproduce the photograph,
the Army will implicitly reveal that it does not have an indepen-
dent source of the intelligence—from human intelligence
assets, for example—and compromise the security of itsintelli-
gence system.

Second, the extent of copying by Army intelligence agencies
is limited. Army intelligence activities do not normally copy
entire books or articles. Usually, an analyst merely wishes to
use a photograph or copy a portion of an article. The limited
reproduction of copyrighted material constitutesfair use, under
the express language of the statute.

Third, like the fire marsha’s use of the Key's map, the
Army’s use of copyrighted material is not of a commercial
nature because the distribution is not in competition with the
copyright owner but is solely for internal purposes which are
related to the discernible public interest in military intelligence.
The Army does not distribute books, photographs, maps, dia-
grams, or any of the copyrighted material that it reproducesin
its intelligence products to the general public. Army intelli-
gence products are classified, at least “For Official Use Only,”
which by definition precludes their general distribution; they
are distributed in limited quantities; and they are produced for
specific military intelligence purposes. In the vast majority of
instances, Army reproduction of copyrighted material will not
have an adverse impact on the copyright owner’s ability to sell
his material in the market. For example, the use of a photo-
graph from aforeign language military publication will have no
effect on the market for the publication, which consists of for-
eign language readers. Similarly, the Army use of a news pho-
tograph will not adversely affect sales of the newspaper in
which the photograph appeared—-the newspaper is hormally no
longer sold after the day of publication. It follows that the
reproduction of any other material that isno longer availablein
the marketplace would clearly be fair use because the reproduc-
tion would have no negative effect on the market for the copy-
righted material.

There are only a limited number of situations where Army
intelligence agencies' use of copyrighted material would be
copyright infringement and the test of infringement will often
be the second fair use factor—the “amount and substantiality”
of the copying. An example would be the copying and distri-
bution of an entire publication. This would not be fair use
because it is merely “systematic” copying and the same result
could be achieved by merely buying additional copies of the
journal and distributing them. On the other hand, if the publi-
cationisno longer available for purchase and the only means of
disseminating the information is copying, then the copying
would constitute fair use. Copying of portions of apublication,
even substantial sections of a publication, would constitute fair

34. Memorandum from Randolph D. Moss, Acting Assistant Attorney General, subject: Whether Government Reproduction of Copyrighted Materias Invariably is
a"“Fair Use” under Section 107 of the Copyright Act of 1976 (30 Apr. 1999) [hereinafter Moss Memorandum] (providing the most recent authoritative guidance from
the Justice Department’s Office of Legal Counsel (OLC), whichisresponsible for providing counsel to the executive branch of the government). The OLC concluded
that government use of copyrighted material is not per sefair use, but concluded that most government uses of classified material will fall within the fair use exception.
Id. Seegenerally MeLviLLE B. NIMMER & DAvip NIMMER, NiIMMER oN CopYRIGHT (1989); WiLLIAM F. PATRY, THE FAIR USE PrRIVILEGE IN CoPYRIGHT Law (1985).
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use because the copying is “transformative’ —it changes the
packaging of the original in away which makes it more useful
for the user.3%

Fourth, the Army’s legal position is strong, in the unlikely
event of litigation. No legal authority suggests that the Army
would be held liable for copyright infringement for reproduc-
tion of material for intelligence purposes. The Court of Claims
has jurisdiction over copyright infringement claims against the
Army, and the court did not hold NIH or NLM liable in WII-
iams & Wikins. Williams & WIkins, which involved the sys-
tematic reproduction of publications, supports the conclusion
that the limited copying done by the Army isfair use because it
isnot nearly as extensive or egregious as the actions of the NIH
and NLM, yet their actionswere held to befair use. The Texaco
decision has stimulated increased attention to copyrights by
copyright managers, but the holding in Texaco is only applica-
ble to for-profit companies, which the Army isnot; it is contra-
dicted by Williams & Wilkins in the government context; and
the Second Circuit seems to have backed away from its own
decision.

The most problematic copyright issues faced by the Army
would be the copying of photographs, drawings, and text from
private publishing organizations such as Jane's or from photo
houses which are in the business of selling photographs. The
use of photographs from photo houses is the most difficult
issue, because the photographs, like the map in Key Maps, are
use-neutral. The only thing that the photo houses sell is an
image, which could be used for any purpose. When an Army
intelligence agency obtains a photograph, the intelligence
activity doesnot transform the photograph into adifferent prod-
uct. However, the photograph is treated as a source of intelli-
gence and does not distribute the photograph to end-users
without an explanation that the photograph is merely one
source of intelligence that contributes to the analyst’s conclu-
sion. In this sense, the use of the image is national security
intelligence, which is of sufficient public benefit that theimage
probably constitutesfair use.®* Inthecaseof Jane's, Jane's may
sell itsinformation in the same market that Army intelligence
activities serve with their products. 1t may appear that the mar-
ket for Jane's products would be diminished by substantial

35. Seeid. at 7.

Army copying of images and information from Jane’s publica-
tions. However, Army products almost always transform the
general information from sources like Jane’s into specific mili-
tary intelligence for decision-makers. Thus, Army intelligence
agencies’ use of images an information from Jane’s, even with-
out the payment of royalties, probably constitutes fair use.

In fact, the Army’s overzealousness in seeking copyright
licenses may be counterproductive, aswell asunnecessary. The
Army’s use of copyrighted material will aimost never reduce
the sales of the original copyrighted material in the market for
which it wasintended to be sold. However, if the Army contin-
ues to pay royalties for many uses of copyrighted material, it
may create a market for license fees. If the Army customarily
pays royaltiesin that market, and does not assert fair use for its
usein most cases, and then assertsfair usein the future, acourt,
like the mgjority in Texaco, may hold that it denied the copy-
right holder the revenuesit could have madein the royalty mar-
ket that the Army produced in the first place.

Moreover, the Army isacting in good faith in the application
of its copyright policy, afactor which the Key Maps court rec-
oghized as an element of fair use. Army Regulation 25-30isa
clear statement of intention to follow the Copyright Act. The
Army does not allow individuals to make copyright decisions,
but requires the copyright manager to review each copyright
decision. Army intelligence agencies have repeatedly sought
counsel regarding copyright issues. Aslong as the Army con-
tinues to follow the policy of AR 25-30, it will have demon-
strated good faith in an effort to comply with the copyright
laws.

Adherence to the law does not dictate the payment of royal-
ties for every use of copyrighted material. Rather, the princi-
ples of the fair use doctrine, which will usually be applicableto
Army use of copyrighted material for intelligence purposes,
should be applied by copyright managers at intelligence activi-
tiesin making their copyright decisions, prior to the decision to
obtain a copyright license or pay royalties to the owner of the
copyrighted material.

36. On the other hand, the Army will often need to purchase the original image from the photo house so that it can be included in the publication. The Army would
be required to pay for theimage in that situation, but there is a difference between (1) purchasing an image, and (2) obtaining the right to reproduce and distribute the

image.

37. See Moss Memorandum, supra note 34, at 5.
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TJAGSA Practice Note
Faculty, The Judge Advocate General’s School

Estate Planning Note

Prepar ation of Tangible Personal Property M emorandums
Using Drafting Libraries (DL) Wills Software

When drafting wills, legal assistance attorneys commonly
encounter clients that wish to give items of persona property
upon death to friends or family. The best method for an attor-
ney to accommodate a client’s wishes is to create specific
bequestsin the client’s will. Unfortunately, this method hasits
disadvantages. Multiple specific bequests can make wills
lengthy and cumbersome. As a client disposes of the personal
property during hislifetime, he should update his estate plan by
executing a new will to reflect the changes relating to the spe-
cific bequest.

The laws of over half of the states allow the testator to make
bequests of personal property by using writings separate and
apart fromawill. Twenty-seven states have enacted aprovision
(or asimilar version) of the Uniform Probate Code (UPC) that
allows for a separate writing “identifying devises of certain
types of tangible personal property.”! Military practitioners
were introduced to personal property memorandums over a
decade ago in an estate-planning note.? The current military
will preparation software program, Drafting Libraries (DL)
Wills, allows an attorney to provide areference or aclausein a
will to atangible persona property memorandum (TPPM) and
provides a basic form for drafting these separate documents.
However, the attorney must be familiar with the substantive law
in order to properly draft the will and the TPPM (or at least be
able to advise the client regarding the drafting of a TPPM). A
reliance on the DL Wills software, without understanding the
substantive law may result in unintentional resultsthat are con-
trary to testamentary desires of the client.

Uniform Probate Code § 2-513

A provision of the Uniform Probate Code, UPC § 2-513,
allows for distribution of tangible personal property according
to a separate writing independent from the testator’s will:3

Whether or not the provisions relating to
holographic wills apply, awill may refer to a
written statement or list to dispose of items of
tangible personal property not otherwise spe-
cifically disposed of by the will, other than
money. To be admissible under this section
as evidence of the intended disposition, the
writing must be signed by the testator and
must describe the items and the devisees with
reasonable certainty. The writing may be
referred to as one to be in existence at the
time of the testator’s death; it may be pre-
pared before or after the execution of the
will; it may be altered by the testator after its
preparation; and it may be a writing that has
no significance apart from its effect on the
dispositions made by the will.

The language of UPC § 2-513 provides four basic require-
ments for TPPMs.* First, a TPPM cannot alter specific
bequests made in awill. Second, a TPPM may distribute only
items of tangible personal property. Third, the TPPM must ade-
quately describe and identify items with reasonable certainty.
Finally, the testator must sign a TPPM.

Prior to 1990, an unsigned TPPM was effective if it wasin
the handwriting of the testator.® Currently, UPC 8§ 2-513
requires the signature of the testator.® Nevertheless, an
unsigned TPPM could still be given effect under UPC § 2-503
if the proponent could prove by clear and convincing evidence
that the testator intended the TPPM to bein force.”

1. UNIF. ProBaTe CopE § 2-513 (amended 1990), 8 U.L.A. 147-48 (Supp. 1995). See Appendix A for alisting of applicable state statutes. Before 1990, UPC § 2-
513 was titled “ Separate Writing Identifying Bequest of Tangible Property.” The current title is “ Separate Writing Identifying Devise of Certain Types of Tangible

Personal Property.” Id.

2. Magjor B. Ingold, Estate Planning Note, Making Bequest of Personal Property, ArRmy Law., Nov. 1989, at 29.

3. Unir. ProeaTe CopE § 2-513.

4. See generally Unir. ProBaTE CopE § 2-513, commentary.
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If theclient desiresto create a TPPM, thewill should contain
a reference to the memorandum or writing. The reference can
indicate the TPPM will exist at the time of the testator’s death,
and providesthetestator with flexibility in estate planning. The
testator may create the TPPM before or after execution of a
will.8 One of the tremendous benefits of the TPPM is that the
client may change the memorandum from time to time without
modifying or updating the will.

State TPPM Statutes and Trends

Thereisnot asignificant body of caselaw regarding creation
or use of TPPMs. Some trends, however, have developed inthe
past decade. Not only isit important to understand some of the
trends, but it is also important to understand that the states
which do provide for TPPMs have enacted statutesin a variety
of ways. Some states have enacted statutes that exactly mirror
UPC § 2-153. Other states have dightly altered the language in
UPC § 2-513, or have enacted legidlation to carry out the intent
of UPC § 2-513, but have doneit in their own way using differ-
ent language. Finally, several states still have statutes that mir-
ror older versions of UPC § 2-513.

The TPPM may distribute only items of tangible personal
property. The practitioner should ensure clauses in wills refer-
encing TPPMs apply only to tangible personal property. The
UPC provision does not specifically define tangible personal
property. Likewise, state TPPM statutes generally do not
define tangible personal property.® Courts have indicated the
ordinary meanings of the words “tangible’%® and “intangible’*

8. Id.

9. See Appendix A.

as they apply to TPPMs.*2 The pre-1990 UPC provision
expressly indicated “evidences of indebtedness, documents of
title, and securities, and property used in a trade or business’
were not items of tangible personal property to be disposed of
inaTPPM.2 These explicit limitations were later deleted from
the UPC to improve clarity of the phrase tangible personal
property.** The language of the various state TPPM provisions
mirrors the evolution of the UPC provisions. Few state TPPM
provisions define tangible personal property and many states
retain the specific restrictions on tangible personal property.
While these specific preclusions were eliminated from UPC §
2-513in 1990, many states have not amended their own statutes
relating to TPPMs.

State courts addressed the issue of what does or does not fit
under the definition of tangible personal property. Courts hold
the term “tangible personal property” designates personal and
household items. lowa providesalengthy list of items qualify-
ing astangible personal property, such as household goods, fur-
nishings, furniture, personal effects, clothing, jewelry, books,
works of art, ornaments, and automobiles.’®> For example,
courts have characterized “ personal effects, clothing and house-
hold goods’ astangible personal property; while treasury bills,
bonds, investment accounts, bank accounts, stocks, and certifi-
cates of deposit have been characterized as intangible personal
property.® |owa courts have specifically held the term “tangi-
ble personal property” under the state TPPM provision does not
encompass a bank savings account.’

Minnesota courts agree with lowa courts. In a Minnesota
case,®® awill contained the following clause:

10. Tangible property has physical form and substance and is not intangible. Tangible property can be felt or touched, and is necessarily corporeal. BLack’s Law

DicTrionaRy 1456 (6th ed. 1990).

11. Intangible property is defined as property with no intrinsic and marketable value, but is merely representative or evidence of value (such as certificates of stock,

bonds, promissory notes, copyrights, and franchises). Id. at 809.

12. InreEstate of Mettel, 566 N.W.2d 863 (lowa 1997).

13. Before 1990, UPC § 2-513 prohibited the disposition of “evidences of indebtedness, documents of title, and securities, and property used in atrade or business’
by way of aseparate writing. The drafters of the UPC later eliminated these restrictions. See generally UniF. ProBaTe Cobe § 2-513, commentary.

14. Thecommentsregarding UPC § 2-513 indi cate there was some confusion regarding the limitations (“ evidences of indebtedness, documents of title, and securities,
and property used in atrade or business’) since evidences of indebtedness, documents of title, and securities are not items of tangible personal property, and partially
to allow for the disposition of a broader scope of tangible personal property. See generally Unir. ProBaTE CopE § 2-513, commentary.

15. lowa CopE § 633.276 (LEXIS 1999).

16. InreEstate of Thompson, 511 N.W.2d 374, 376-78 (lowa 1994); In re Estate of Oxley, 262 N.W.2d 144, 150 (lowa 1978). lowa courts followed Colorado courts
in determining bank accounts, credit union accounts, and insurance proceeds could not be disposed of by documents extrinsic to wills, because statutes expressly
excluded such property. In re Estate of Schmidt, 638 P.2d 809, 810-811 (Colo. Ct. App. 1981).

17. A document titled “Instructions for Distribution of Specified Persona Property Authorized in my Last Will and Testament” listed, among other items, “what’s
left of my [savings]” to a named individual. At the time of death, there was $ 62,939.43 remaining in a savings account in a bank, and the court held this was not

tangible personal property. Inre Estate of Mettel, 566 N.W.2d 863 (Iowa 1997).

18. InreEstate of Gerald Edward Theis, C8-97-790, 1997 Minn. App. LEXIS 1135 (Minn. Ct. App. Oct. 7, 1997).
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In accordance with the provisions of Minne-
sota Statutes Section 524.2-513, | now
reserve the right to prepare, and | hereby
expressly refer to, awritten list disposing of
items of tangible personal property to the
persons named in said list. . . . Any personal
property not on such alist, or, if no such list
shall be in existence at the time of my
decease, then all of my personal property, |
giveto my wife. . . if she survives me; or if
she does not survive me, then to my children
who survive me, in equal shares.*®

The surviving spouse contended the word “tangible” should
not be added to the second provision in the clause designating
any “personal property” to her. The district court ruled the
phrase “personal property” referred only to “tangible personal
property” rather than encompassing all of testator’s personal
property. The wife asserted this interpretation was erroneous
because the district court supplied the additional term “tangi-
ble” to alter the meaning of the clause, and thus denied her
intangible property such as stocks and other securities. In the
instant case, the first provision of the will referred specifically
to alist disposing of “tangible persona property.” The second
provision bequeaths “personal property not on such alist.”
Neither the will nor the state probate code defined the phrase
“personal property.” “Personal property” in the broadest and
most general sense may include “everything that is the subject
of ownership, not coming under denomination of real estate.”
The appellate court concluded the bequest of “personal prop-
erty” in the will must be read in the context of that article (or
clause) and the will asawhole. The appellate court concluded
that it was clear from the context that the testator, by the bequest
of “personal property” in the second paragraph, intended to
give only tangible personal property to hiswife. Thelesson for
the military practitioner isto make sure that clausesincludedin
wills referencing TPPMs do not have conflicting or vague ver-
biage. In addition, the attorney should make sure the client
understands the meaning of the phrase “tangible personal prop-
erty.”

In most situations the military attorney may not actually
draft the TPPM, but may draft awill referencing a TPPM and
then give advice to a client who will draft their own TPPM.
Attorneys must adequately advise a client about drafting a
TPPM. In aMissouri case,® a woman executed a trust docu-
ment and awarranty deed. She conveyed her home to the trust
and bequeathed her estate to the trust. She expressly reserved
theright to change, alter, or amend the trust during her lifetime.
All assetsheld in the trust were identified in the trust document.

19. Id. at *4 (emphasisin original).
20. Brack’s Law DictionaRYy 1217 (6th ed. 1990).
21. Central Trust Bank v. Scrivner, 963 SW.2d 383 (Mo. Ct. App. 1998).

22. Id.

Severa days after her death, a handwritten document enti-
tled, “Schedule B,” was discovered in the testator’s home.
“Schedule B” attempted to bequeath certain property to the tes-
tator’s nieces and nephews, and provided in relevant part:

In accordance with RSMo 474.333 (effective
1/1/81) and Article V of the . .. Trust, |
hereby give and bequeath unto the following
persons, the personal property listed after
their names. . . .

Since my homeis“personal property”, at the
time of my demise, if | still have and own my
property at 206 Donald Drive, | would like to
have this sold and the money to be divided
between Virginia Pritzel and Judith Ann
Scrivner.

Balance of fine jewelry & crystal to be sold
at a private sale for nieces & nephews men-
tioned in Living Trust.?2

A dispute arose after her death between the beneficiaries
regarding these directives because of an apparent conflict with
the distributive provisions of Article V of the trust, which pro-
vided in relevant part:

This written statement or list, (hereinafter
designated Schedule “B”, attached hereto)
which the Grantor will date and sign and in
which list the Grantor will describe the items
and the persons to whom the Grantor gives
said items . . . shall not be used to give,
bequeath, or dispose of money, evidences of
indebtedness, documents of title, securities,
real property used in atrade or business, and
no contrary construction should be made of
said written statement or list.

The Probate Court resolved the problem created by the con-
flict in the documents. It declared the bequeathsin Schedule B
were void and of no effect due to their conflict with Article V
of the trust. The court specifically found Schedule B was not
an amendment to the trust document, and was merely an effort
to dispose of the specified items of property. A thorough exam-
ination of the trust instrument revealed the testator intended
Schedule B to be utilized to dispose of only those items of per-
sonal property which could be disposed of in a written state-
ment or list referenced in awill. Thisintent was unequivocally
expressed in thetrust document. ArticleV of thetrust provided
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Schedule B may be considered an amendment to the trust “only
with respect to those items of personal property described
therein.” Schedule B operated to amend the provisions of the
trust only to the extent that it disposed of personal property
which would otherwise make up the corpus of the Trust and be
distributed according to the provisions of the trust. The terms
of the trust expressly and uneguivocally limited the scope of
Schedule B to those items of personal property authorized by
state’'s TPPM statute.?® The trust instrument expressly prohib-
ited a construction of Schedule B that was contrary to the testa-
tor’s intent that it not be used to give, bequeath, or dispose of
money, evidences of indebtedness, documents of title, securi-
ties, or real property used in atrade or business. Therefore, the
directivein Schedule B regarding the sal e of the testator’shome
and the distribution of the proceeds therefrom was void and of
no force or effect.

While most TPPM provisions do not define tangible per-
sonal property, all provisions require a TPPM describe items of
personal property and the beneficiaries with reasonable cer-
tainty. Itisadvisabletolist each item of tangible personal prop-
erty to be disposed by the TPPM, but that is not an actual
requirement of most TPPM provisions.* Therefore, it is per-
fectly acceptable for a TPPM to refer to “al my tangible per-
sonal property other than money” or “al my personal tangible
personal property located in my home” or analogous catch-all
verbiage.® For example, in a recent case a handwritten note
was found in a testator’s jewelry box that stated the testator
wanted a beneficiary to have her dog and “these items” in the
jewelry box. The court held the note was valid because it
described the items with reasonable certainty.?

Practitioners should carefully avoid inconsistencies between
provisionsin awill and a TPPM. The practitioner must ensure
vague descriptions in a TPPM do not appear to conflict or be
inconsistent with descriptions of personal property inawill. A
recent case exemplifies the problem of inconsistent provisions.
The caseinvolved aremarried testator that attempted to provide
for his new wife and his children from a prior marriage as ben-
eficiariesin hiswill.?” One section of hiswill bequeathed to his
wife alife estate in “all furnishings, appliances, and furniture”
in their home. Another section of the will stated in part:

Subject to therights granted to my wife under
Section 2.1 above, | give my tangible per-
sonal property to the extent provided therein,
in accordance with a written list, signed by

23. Mo. Rev. STaT. § 474.333 (1999).

me and dated and otherwise prepared in
accordance with the provisions of Minnesota
Statutes, Section 524.2-513.

Attached to the will was a handwritten list of approximately
seventy-five items of personal property to be divided between
the testator’s two children. The personal representative peti-
tioned for construction of the will, requesting the court deter-
mine whether dishes, china, silver, and crystal included in the
handwritten list were validly bequeathed under the section of
the will referencing the TPPM or were instead “furnishings,”
subject to the section of thewill devising tothewifealife estate
in “al furnishings, appliances, and furniture”’ in their Minne-
sotahome. The court observed the two sections of thewill were
inconsistent, and deemed the items were not furnishings. This
case illustrates how inconsistencies in the language of a TPPM
and of a bequest in a will may result in needless litigation
between beneficiaries.

Potential Pitfallsand Problem Areasin Using TPPMs

The DL Wills software, along with an understanding of
applicable substantive law, aids the attorney with drafting wills
referencing TPPMs and the actual preparation of a TPPM.
However, there are potential pitfalls for the practitioner inte-
grating TPPMs into estate plans. There are several issues
TPPM provisions do not address. For example, what is the
legal and practical effect of tangible personal property desig-
nated in a TPPM that the testator does not own upon his death?
What is the result of a TPPM “bequest” when the designated
beneficiary predeceases the testator or refuses the property 78
In addition, military attorneys must recall the transitory nature
of military clients and inform the client to keep their TPPMs
(and applicable sectionsin their wills) up to date with their cur-
rent state of domicile.

A primary concern is the use of TPPMs when a client fails
to understand the term tangible personal property and attempts
to give stocks, bonds, notes, checks, money, bank deposits and
other forms of intangible personal property or real property ina
TPPM. Another potential dilemma may occur in cases where
the testator executes a TPPM in a manner that satisfies the
applicable state requirementsfor aholographic will or codicil .
Isthisacan of wormsthat the testator or drafting attorney wants
to open?

24. Seegenerally Unir. ProaTe CopE § 2-513 (amended 1990), 8 U.L.A. 147-148 (Supp. 1995), commentary.

25. Id.

26. Jonesv. Ellison, 15 SW.3d 710 (Ark. Ct. App. 2000).

27. Inre Estate of Robert J. LIoyd, 1998 Minn. App. LEXIS 740 (Minn. Ct. App. Jan. 30, 1998).

28. A possible solution to the last question would be to designate alternate beneficiariesin the TPPM.
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Tangible personal property items with significant monetary
value should continue to be designated in a will as specific
bequests. Distributions of expensive items have a greater
potential to generate conflicts among potential beneficiaries.
Because of the formality requirements of wills (and specific
bequests) versus the relaxed standards for a TPPM, high value
items and items likely to produce controversy or conflicts
should continue to be listed in awill as specific bequests.

Attorneys preparing TPPMs or advising clients about them
should be cautious concerning tangible personal property
acquired during marriage. In the event atestator’'s TPPM
bequeaths items to someone other than the surviving spouse,
there may be an issue asto who isthe “owner” of the property.
In asecond marriage, it might not be clear over aperiod of time
as to which spouse brought property into the marriage. Even
cohabitation can create similar potential conflicts. A compara-
ble problem may arise in community property states. Gener-
ally, in community property states, household effects are part of
the community property.*® All property acquired during mar-
riage is presumptively community property, provided the prop-
erty was not acquired by gift, devise, or descent.®* Potential
problems exist where the testator attempts to bequeath commu-
nity property by a TPPM.

The military practitioner should inform clients to update
TPPMs periodically just as clients should update wills. The
attorney should advise aclient to destroy or adequately dispose
of “old” TPPMs upon writing a new TPPM. Litigation could
result in the event the testator died leaving two undated TPPMs
with conflicting dispositions.

Alternativesto TPPM s

Although twenty-seven states have TPPM provisions, the
DL Wills software will only assist with the preparation of

TPPMsfor twenty-three states.®?> There are some options avail-
able to the military practitioner for clients who do not have a
state as a domicile that specifically recognizes TPPMs. The
safest and most secure way to make these distributions of tan-
gible personal property is by specific bequestsin awill, or by a
lifetime gift. Another method military practitioners have uti-
lized for years is to bequest personal property to one trusted
beneficiary (such as a spouse or parent), and then have a provi-
sionin thewill that the client will prepare and leave a nonbind-
ing memorandum of instruction to the executor requesting the
distribution of the property to specific individuals. The practi-
tioner must caution the client as this method could potentially
lead to the frustration of the testator’sintent since the memoran-
dum is nonbinding.

Another solution available to clients that do not reside in a
state that recognizes some form of TPPM is to use the doctrine
of incorporation by reference to aspecific writing regarding the
distribution of personal property.® Generally, the rule of incor-
poration by reference generally has three elements.® First, the
intention of the testator to incorporate an extrinsic document
into the will must be unmistakably clear and appear in the will.
A mere reference to an extrinsic document without evidence of
intention to incorporate is inadequate.®® Second, the reference
must be to awritten instrument in existence at the time the will
is executed.®® Third, the reference in the will must identify the
extraneous document so definitely asto leave no doubt that the
document referred to is the document proffered.®” The doctrine
of incorporation by reference is accepted in the great majority
of state jurisdictions,®® and a separate writing or document
could be used to make binding gifts of tangible personal prop-
erty. However, the practitioner must keep in mind the separate
document or writing must exist at the time the will is executed
and the will must refer to the separate document or writing.
Military practitioners should avoid using the doctrine of incor-
poration by reference as a method for distributing tangible per-
sonal property. The problem with incorporation by referenceis

29. Generally, aholographic will is one signed by and wholly in the handwriting of the testator. See, e.g., In re Estate of Kleinman, 970 P.2d 1286 (Utah 1998).

30. Seegenerally James G. Dickinson, Avoiding Conflicts Among Beneficiaries Over Bequests of Property, 17 Est. PLaN. 216 (July/Aug. 1990).

31 1d.

32. Currently, the DL Wills software will not assist with the preparation of personal property memorandums for Nevada, South Dakota, Virginia, and Wisconsin.
Although these four state recognize TPPMs, the drafting attorney does not have the advantage of a software program to draft TPPMs.

33. Thedoctrine of incorporation by referenceisan old one. Preceding the Statute of Frauds, the doctrine of incorporation by reference first appeared in England to
alow adevisor of land to describe the terms of the conveyance in an extrinsic document. See generally 3 A.L.R.2d 682; THomAs E. ATkiNsoN, HANDBOOK ON THE LAw
oF WiLLs 8 80, 385 (2d ed. 1953). Today, the UPC § 2-510 provides“[a] writing in existence when awill is executed may be incorporated by referenceif the language
of the will manifests thisintent and describes the writing sufficiently to permit itsidentification.” Unir. ProsaTe Cope § 2-510, 8 U.L.A. 146 (Supp. 1995).

34. Bottrell v. Spengler, 175 N.E. 781 (11l. 1931); Newton v. Seaman’s Friend Soc'y, 130 Mass. 91 (1881).

35. Wagner v. Clauson, 78 N.E.2d 203 (11l 1948); Whitham v. Whitham, 66 P2d 281 (Or. 1937).

36. Danied v. Tyler'sEx’r, 178 SW.2d 411 (Ky. 1943); Simon v. Grayson, 102 P.2d 1081 (Cal. 1940).

37. InreBauer’s Estate, 124 P.2d 630 (Cal. Ct. App. 1942).

38. Generally, all states except Louisianaand New York recognize the doctrine of incorporation by reference. See generally ATkinson, supra note 33, at 385.
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that unlike the TPPM, the testator is not allowed to alter,
change, or amend the separate document or writing after the
will has been executed. Numerous reported cases serve as
examples of litigation generated by using this doctrine.®

Practical Application of TPPMs & DL Wills

To use a TPPM, the drafter must accomplish two things.
First, aclause should be inserted into the testator’s will regard-
ing the disposition of tangible personal property by a separate
writing.* This clause should also inform the executor of the
implications if a TPPM is not located within a designated
period of time upon death.** Second, the attorney should assist
in the preparation of the TPPM (or at least provide guidance to
the client regarding how to draft the TPPM).

When preparing a will referencing a TPPM, the DL Wills
software will take the drafter through three different “ question
screens.”# By making the pertinent selections, the DL Wills
software will insert the following provision into the will:

Second: | giveall tangible personal property
owned by me at the time of my death, includ-
ing without limitation personal effects, cloth-
ing, jewelry, furniture, furnishings,
household goods, automobiles and other
vehicles, together with all insurance policies
relating thereto, in accordance with awritten

than one such memorandum, the memoran-
dum which bears a date later than that of any
other such memorandum shall govern.
[Inserted for some states: | intend said mem-
orandum to comply with [state code provi-
sion] and that the property listed thereon
shall passin accordance with said memoran-
dum]. | intend to leave such a memorandum
at my death, but if no such memorandum is
found and identified as such by my personal
representative within thirty days after the
probate of this will, any such memorandum
thereafter found shall be deemed null and
void.—Or-I intend to leave such a memoran-
dum at my death, but if no such memoran-
dum is found and identified as such by my
personal representative within ninety days
after my death, any such memorandum there-
after found shall be deemed null and void.—-
Or—[nothing if “no such presumption isto be
considered in the will” was selected]. Inthe
absence of such a memorandum, or to the
extent that such memorandum fails to effec-
tively dispose of any such property for any
reason, including the death of any benefi-
ciary, | give such property or the portion not
effectively disposed of as hereafter provided
with respect to my residuary estate.

memorandum [some states use “statement”
or “lists” instead of memorandum] which |
intend to prepare and sign, disposing of such
property or any part thereof, as permitted by
[name of state inserted] law. If | sign more

The DL Wills Program offers the drafting attorney the
option to preparea TPPM for the twenty-three states previously
indicated. However, the form the DL Wills Program provides
does not vary between the states. The DL Wills program does
not provide specific information on applicable state law or case

39. Gifford v. Estate of Gifford, 805 S.W.2d 71 (Ark. 1991). For amore detailed analysis of reported cases regarding incorporation by reference; see generally, Jodi
M. Graves, Incorporation by Reference, Integration, and Holographic WlIsin Gifford v. Estate of Gifford, 46 Ark. L. Rev. 1013 (1994).

40. A general residuary bequest will not be considered a reference in the will to a written statement or list for purposes of a TPPM. Adkinsv. Woodfin, 525 So. 2d
447 (Fla. Dist. Ct. App. 1988).

41. Although not required by UPC § 2-513, it maybe be advisable to includein the will instructionsto the executor or personal representative to distribute the personal
property among anamed class of individual s as the executor deemsfair and equitable considering the wishes of theindividualsif aTPPM isnot found within acertain
period of time following the testator’s death (such as 30, 60, or days). The DL Wills Program, however, does not include this type of language in the TPPM clause.
Alternatively, aprovision could be included in will regarding the absence of aTPPM, or to the extent the TPPM failsto effectively dispose of property for any reason,
including the death of any beneficiary, giving the property or the portion not effectively disposed of as provided with respect to the residuary estate.

42. The DL Wills*“question screens’ for the TPPM currently are in the following format:

How are the personal effects and other tangible personal property of the Testator to be bequeathed:

a. All to one beneficiary.

b. Asper aschedule of specific bequests or a personal property memorandum (with items which are not listed passing as part of the residuary
estate) (SELECT)

c. Asprovided with regard to the residuary estate.

Is the Testator going to use a personal property memorandum?

SELECT YES

Isthe Will to contain a conclusive presumption that no personal property memorandum existsif none is found:
a Within 30 days after the probate of the Will.

b. Within 90 days after the death of the Testator.

¢. No such presumption is to be contained in the Will.
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law on TPPMs. The DL Wills Program does not provide any
guidance or checklist for the attorney or the client regarding the
TPPM. The DL Wills software smply provides a very basic
TPPM form.

Military practitioners can easily create a TPPM for clients
using the DL Wills software program and performing some
basic document drafting.*® Military practitioners should either
assist the client with the preparation of the documents, or advise
the client regarding the preparation of the TPPM.* The mili-
tary practitioner should advise the client to retain the TPPM in
the same | ocation as the will, but not to attach the TPPM to the
will. Thetestator should inform the executor or personal repre-
sentative about the existence, meaning, and location of the

Many clients want to ensure the orderly distribution of per-
sonal property that may have greater sentimental than monetary
value. Inthe case where the client desires to make dispositions
of tangible personal property, and for clients whose domicile
recognizes some type of TPPM, military practitioners should
advise clientsregarding TPPMsin order to provide agreat deal
of flexibility in estate plans. Clients can effectively dispose of
property by using the TPPM as an estate planning tool. Practi-
tioners must carefully draft provisionsin aclient’s will regard-
ing a TPPM, and properly advise a client regarding the
preparation of the TPPM. By understanding the basic require-
ments for TPPMs, the military practitioner can assist aclientin
keeping testamentary desires up to date and successfully carry-
ing out an estate plan. Mgjor Rick Rousseau.*®

TPPM.

Appendix A

Summary of State Statutes Relating to Tangible Personal Property Memorandums

State Statute Section Title Compared to UPC § 2-513 (1990 version)

Alaska ALask STAT. 813.12.513 (LEXIS | Separatewritingidentifying deviseof certain | Usesthe language of the pre-1990 version.
2000) types of tangible personal property.

Arizona ARiz. Rev. STAT. §14-2513 (LEX- | Referencesto separate lists; requirements. Uses language similar to the pre-1990 version. Dif-
1S 2000) ferent structure.

Arkansas ARK. STAT. ANN. § 28-25-107 Incorporation of writing by reference. Uses language similar to the pre-1990 version. Dif-
(LEXI1S1999) ferent structure.

Colorado CoLo. Rev. StaT. § 15-11-513 Separate writing identifying devise of certain | Same language, but kept pre-1990 clause allowing
(LEX1S 1999) types of tangible personal property. document to be handwritten.

Delaware DeL. Cope AnN. § 212 (LEXIS Separate writing identifying bequest of tangi- | Useslanguage similar to the pre-1990 version.
1999) ble property.

Florida FLA. StaT. § 732.515 (LEXIS Separate writing identifying devises of tangi- | Same language, but kept pre-1990 clause regarding
1999) ble property. property used in trade or business.

Hawaii Haw. Rev. StaT. 8 560:2-513 Separate writing identifying devise of certain | Same language.
(LEXI1S 1999) types of tangible personal property.

Idaho IpaHo Cobe § 15-2-513 (LEXIS Separate writing identifying bequest of tangi- | Usesthe language of the pre-1990 version.
1999) ble property.

lowa lowa Cope § 633.276 (LEXIS Separate identification of beguest. Uses language similar to the pre-1990 version. In-
1999) cludes definition of tangible personal property.

Kansas KaN. STaT. AnN. 8 59-623 (LEX- | Referencein will to statement to dispose of Uses language similar to the pre-1990 version.
1S 1999) certain tangible personal property; admissi-

bility.

Maine ME. Rev. StaT. § 2-513 (LEXIS Separate writing identifying bequest of tangi- | Usesthe language of the pre-1990 version.
1999) ble property.

Michigan MicH. StaT. AnN. § 27.12513 Separate writing identifying devise of certain | Samelanguage. Effective 1 April 2000.
(LEXI1S1999) types of tangible personal property.

43. For asample TPPM from the DL Wills Program with some suggested additional language see the July 2000, The Army Lawyer (“Miscellaneous Documents’) at
<www.jagcnet.army.mil>. The practitioner should consider the suggestions for modifications to the basic DL Wills TPPM.

44. For a sample instruction sheet for the attorney and client see the July 2000, The Army Lawyer (“Miscellaneous Documents”) at <www.jagcnet.army.mil>. The
instructions serve as a checklist for advising the client and then as a memorandum for the client to retain.

45. Magjor Vivian Shafer of the 48th Graduate Course, assisted with the preparation of this article.
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Minnesota MINN. STAT. § 524.2-513 (LEXIS | Separatewriting identifying bequest of tangi- | Usesthe language of the pre-1990 version.
1999) ble property.

Missouri Mo. Rev. StaT. 8474.333 (LEX- | Will may provide for disposal of personal Uses language similar to the pre-1990 version. Dif-
1S 1999) property by separate list. ferent structure.

Montana MonT. Cobe ANN. § 72-2-533 Separate writing identifying disposition of Same language. Different structure.
(LEXIS 1999) tangible personal property.

Nebraska NEes. Rev. StaT. § 30-2338 (LEX- | Separatewriting identifying bequest of tangi- | Useslanguage similar to the pre-1990 version. In-
1S 1999) ble property. cludes language regarding date of writing.

Nevada NEev. Rev. StaT. § 133.045 (LEX- | Disposition of certain tangible personal prop- | Similar language, but more expansive with specific
1S 2000) erty by referenceto list or statement; require- | requirements. Kept pre-1990 language regarding

ments. tangible personal property.

New Jersey N.J. Rev. StaT. § 3B:3-11 (LEX- | Identifying devise of tangible personal prop- | Useslanguage similar to the pre-1990 version.
1S 2000) erty by separate writing.

New Mexico N.M. STAT. ANN. § 45-2-513 Separate writing identifying devise of certain | Samelanguage. Different structure.

(LEXIS 2000)

types of tangible personal property.

North Dakota

N.D. Cect. Cope § 30.1-08-13
(LEXIS 2000)

Separate writing identifying devise of certain
types of tangible personal property.

Same language.

South Carolina S.C. Cope AnN. § 62-2-512 Separate writing identifying devise of certain | Uses language similar to the pre-1990 version.
(LEXI1S1999) types of tangible personal property.
South Dakota S.D. CopiFiep Laws § 29A-2-513 | Separatewriting identifying deviseof certain | Same language.
(LEXIS 2000) types of tangible personal property.
Utah UtaH Cope ANN. 8 75-2-513 Separate writing identifying devise of certain | Same language.
(LEXI1S 1999) types of tangible personal property.
Virginia VA.Cobe ANN. 8§64.1-45.1 (LEX- | Separatewritingidentifying recipientsof tan- | Similar language, but more expansive with specific
1S 1999) gible personal property; liability for distribu- | requirements. Containsprovision regarding personal
tion; action to recover property. representative.
Washington WasH. Rev. CopE § 11.12.260 Separate writing may direct disposition of Similar language, but more expansive with specific
(LEXIS 2000) tangible personal property, requirements. requirements. Requires reference to document in
will. Defines tangible personal property.
Wisconsin Wis. StaT. § 853.32 (LEXIS Effect of reference to another document. Similar language, but more expansive with specific
1999) requirements. Requirements differ depending on
date of execution. See language!
Wyoming Wyo. StaT. ANN. § 2-6-124 Written statement referred to in will dispos- Uses language similar to the pre-1990 version. Dif-

(LEXIS 2000)

ing of certain personal property.

ferent structure.
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Notes from the Field

The Military Battlesfor Electromagnetic
Spectrum Superiority

Kevin C. Darrenkamp
U.S Army Space Command
Colorado Springs, Colorado

Introduction

Operation Desert Storm demonstrated the effective use of
electronic systems as force multipliers on the modern battle-
field. Today's military is becoming increasingly more reliant
on frequency-dependent systems to provide positioning, navi-
gation, imagery, communications, intelligence, weather, and to
engage the enemy beyond visual range. For example, asoldier
may receive positioning and navigation information from a
Global Positioning System receiver worn like awrist watch, or
receive an early warning “page’ that tells him he is within the
fallout area of aballistic missile.

However, the military’s use of new and emerging frequency-
dependent technologies is not unique. Commercial and state
and local government uses of frequency-dependent systems
have experienced similar growth. Capital investment in the
wireless mobile industry alone has more than quadrupled since
1993 for a cumulative total of over $60 billion through 1998.

This capital investment was made possible, in large part,
when Congress permitted the Federal Communications Com-
mission (FCC) to sell, through competitive bidding, portions of
the spectrum that Congress required be reallocated away from
federal government users.? As the federal government and
other users compete for this valuable, but finite resource, the
Department of Defense (DOD), as the federal government’s
principal user of the spectrum, marched to Capitol Hill to fight
against the reall ocation and sale of frequency spectrum.®

Initially proposed legislation prohibiting any interference
with military systems failed to pass. Later, the National
Defense Authorization Act for Fiscal Year 2000* (DOD Autho-
rization Act) required an assessment of national spectrum plan-
ning (including the effect on military and intelligence
capabilities and requirements), the reclamation of certain mili-

tary frequencies, and an exchange of frequencies when the
DOD isrequired to surrender such frequencies to other users.

The Spectrum Resource

Electromagnetic radiation is a form of oscillating electrical
and magnetic energy capable of traversing space without bene-
fit of physical interconnections. Electric and magnetic fields
produce waves that move through space at different rates or
“frequencies.” Frequency is measured in cycles per second, or
Hertz (Hz). For example, the faster a sound wave moves
through space, the higher the frequency and, therefore, the
higher the pitch of the sound. The set of all possible frequen-
ciesis called the electromagnetic spectrum. The subset of fre-
guencies from three kilohertz (kHz) to 300 gigahertz (GHz) is
known as the radio spectrum. The term “bandwidth” refers to
the number of consecutive frequencies needed to transmit des-
ignated bits of information—the width of a communications
channel.

The principal value of the spectrum resource liesin its use
for conveying information of widely varying sorts at varying
speeds over varying distances. Unlike other resources, use of
the spectrum does not reduce its availability to other users.
However, the spectrum is subject to congestion, in which sig-
nalsthat overlap in time, location, and frequency may interfere
with each other. Astechnologies have improved, the amount of
information the spectrum can carry has grown, and thus
increased the demand for spectrum and resultant increased
interference amongst its users.

Spectrum Regulation—No Cover for the Federal User

The first commercial use of the spectrum occurred on 2
November 1920, with the broadcast of Pittsburgh station
KDKA. Becausethe spectrum wasviewed asapublic resource,
rights for private use of the spectrum were distributed by the
Secretary of Commerce on a first-come first-served basis,
restricting only the frequency, location and time of broadcast.
In 1926 U.S. District Judge Wilkerson held in United Sates v.
Zenith Radio Corp.® that the Secretary of Commerce lacked the
authority to regulate the radio spectrum. To remedy this situa-

1. InRePrinciples for Reallocation of Spectrum to Encourage the Development of Telecommunications Technologies for the New Millennium, FCC Docket No.

99-354 (Nov. 22, 1999) (on file with author).

2. Omnibus Reconciliation Act of 1993, Pub. L. No. 103-66 (1993); Balanced Budget Act of 1997, Pub. L. No. 105-33 (1997).

3. Danid Verton, DOD asks Congress to save more radio frequencies for military, Feo. CompuTter Wk., Feb. 23, 1999.

4. Pub. L. No. 106-65, § 1062 (1999).

5. 12F2d 614 (N.D. Ill. 1926).
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tion, Congress enacted the Radio Act of 1927, the substantive
provisions of which were later incorporated into the Communi-
cations Act of 1934°% (Communications Act), establishing the
FCC.

National spectrum management is a shared responsibility
between the FCC and the National Telecommunications and
Information Administration (NTIA). The Communications
Act gave the FCC authority to regulate the radio spectrum.
However, Section 305 of the Communications Act expressly
reserved to the President the authority to regulate the federal
government’s use of the radio spectrum. The President dele-
gated this authority to the Secretary of Commerce, who dele-
gated it, in turn, to the Assistant Secretary of Commerce for
Communications and Information (also the Administrator of
the NTIA).”

The Communications Act provides the FCC's regulation of
non-federal spectrum must be in the “public interest.”® The
Communications Act fails to define “public interest,” and the
Supreme Court held that the FCC has broad discretion in for-
mulating the public interest standard.® Despite the Supreme
Court’s deference, the FCC has been unable to establish any
clarity for the public interest standard relative to spectrum reg-
ulation. Indeed, the inability of the public interest standard to
separate claims of equal merit led the FCC, in part, to begin
using lotteries and, subsequently, competitive bidding to assign
licenses for use of the spectrum.°

Although Section 305 of the Communications Act grants
authority to the President to regulate only the federal govern-
ment’s use of the radio spectrum, the NTIA, as the President’s
delegate for spectrum regulation, sees as its objective to ensure
effective, efficient, and prudent use of the spectrum in the best
interest of the nation.** However, the NTIA interprets “best
interest of the nation” as encompassing the overall benefits the
American public derives from radio-communication services,

6. 47U.S.C.S. § 151 (LEXIS 2000).

both federal and non-federal, as well as the needs of various
federal and competing users.’?

Inits Strategic Plan for 1997-2002,* the Commerce Depart-
ment intends to ensure all government needs for vital telecom-
munications services are satisfied. Nevertheless, the NTIA was
one of many organizations opposed to legislation prohibiting
interference with DOD communication systems. A market-
based approach to spectrum regulation by the FCC is emerg-
ing.** The NTIA has apparently adopted non-federal users of
the spectrum and are seemingly opposed to the interests of fed-
eral uses of the spectrum. This suggeststhe necessity of DOD’s
recent assault on Capitol Hill regarding the auctioning off of the
spectrum compromising national security and military readi-
ness. A proactive approach is required by federal agencies
today seeking to preserve bandwidth for their current and future
needs.

Reallocating and Auctioning the Spectrum—Federal Users
TakeaHit

The Omnibus Budget Reconciliation Act of 1993 (OBRA-
93) amended the Communications Act and the National Tele-
communications and Information Administration Organization
Act® to require the Commerce Department to identify federal
government bandwidth for reallocation to commercial uses.
The FCC, pursuant to the Communications Act, will manage
this bandwidth in the future.

The OBRA-93 also required the NTIA and FCC to conduct
joint spectrum planning sessions with aview toward increasing
commercial access to the spectrum. Because the OBRA-93
also permitted the FCC to auction off licenses for use of the
spectrum,?® it was expected that the offering of formerly federal
government spectrum through the competitive bidding process
would, in turn, increase federal revenue.’’

7. Exec. Order No. 12,046, 43 Fed. Reg. 13,349 (1978); U.S. Department of Commerce, Department Organization Orders 10-10, 25-7 (on file with author).

8. 47U.S.C.S. §303.

9. Federal Communications Comm'’'n v. WNCN Listeners Guild, 450 U.S. 582 (1981).

10. ConcressioNAL BubceT Orrice, WHERe Do WE Go From HERe? THe FCC AucTions AND THE FUTURE oF RapIo SpEcTRUM MANAGEMENT (1997) [hereinafter CBO

Study].

11. NTIA ManuAL 8§ 2-1(1999). The NTIA Manual isthe principal document for federal government spectrum management policies, rules, and technical standards.
The NTIA Manual and all changesto it are incorporated by reference at 47 C.F.R. § 300.1 (1999).

12. NATIONAL TELECOMMUNICATIONS AND |NFORMATION ADMINISTRATION, U.S. SPECTRUM MANAGEMENT PoLicy: AGENDA FOR THE FUTURE (1991).

13. DEePARTMENT oF COMMERCE, STRATEGIC PLAN For 1997-2002 (1997).

14. WiLLiam KENNARD, CONNECTING THE GLOBE: A REGULATOR'S APPROACH TO BUILDING A GLOBAL INFORMATION CoMMUNITY (1999)

15. 47 U.S.C.S. § 901 (LEXIS 2000).

16. 1d. §309().
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The OBRA-93 sought to commercialize the federal govern-
ment’s spectrum use. Specifically, when identifying the federal
bandwidth for reallocation, Congress required the Commerce
Department to consider whether the federal government could
obtain commercial communications services over theidentified
spectrum. Moreover, Congress required the Commerce
Department to promote commercially available substitutes for
federal communications services to the maximum extent possi-
ble.

While the DOD has begun using commercial communica-
tion services, thereisan operational and security risk associated
with total reliance upon commercia systems. Commercia sys-
tems cannot be used for classified communications. Commer-
cial systems are subject to disruption because of market-based
economic decisions. This could result in priority access being
provided to an adversary rather than the DOD.

In the three years following the OBRA-93, FCC auctions
generated $27 hillion in receipts to the U.S. Treasury.’® The
auctions generating the greatest revenues involved licenses for
new paging services or narrowband personal communication
services. Although the FCC auctions clearly achieved Con-
gress intent to increase federal revenues, an overall national
spectrum management policy seemed to take a back seat to a
balanced budget.

With the Balanced Budget Act of 1997 (BBA-97), Congress,
presumably motivated by the success of the FCC's auctions,
continued its practice of dlicing federal spectrum and feeding it
to commercia users. Accordingly, Congress also extended the
authority of the FCC to issue licenses for spectrum based on
competitive bidding.

The DOD went on the offensive in response to the continued
reallocation of bandwidth from government to commercial use,
the demand for wireless services, and deregulation of the tele-
communications industry with the passing of the Telecommu-
nications Act of 1996.

TheDOD Authorization Act—Controlling theHemorrhage

On 23 February 1999, several key DOD personnel testified
before ajoint hearing of the House Subcommittees for Military
Procurement and Research and Devel opment on Defense Infor-
mation Superiority and Information Assurance. With respect to
competition for frequency spectrum, Mr. Arthur Money, Assis-
tant Secretary of Defense (Command, Control, Communica-
tions and Intelligence), stated the following:

17. 1d. § 922(1).

18. CBO Study, supra note 10.

Much of our information superiority depends
on access to the radio frequency spectrum.
The priority we place on mobility, range, and
speed dictates that much of our information
technology be wireless and consequently we
value access to the radio frequency spectrum
which provides us the essential media for
communicating information, unhampered by
mechanical connections or hampered by
weather and other natural phenomena. The
U.S. military has an incredible investment in
systems that exploit the spectrum and
attempt to deny its use by our adversaries.
We are frankly not surprised to find that the
many attributeswe valuein sensing and com-
municating using the radio spectrum have
private and commercial value aswell. There
isincreasing pressure for the government to
reduce its spectrum usage and to make this
resource available for private sector develop-
ment. We understand the resolution of who
should use and how the spectrumisusedisan
important one. It is equally important we
consider the impact to national security in
these deliberations and understand the full
costs in terms of security and dollars spec-
trum reallocation incurs. The DOD is com-
mitted to using the spectrum allocated to it
more efficiently, but new military require-
ments for passing video and detecting low
observable threats exacerbates an already
difficult problem.

Today there is no international mechanism
for resolving spectrum allocation disputes,
and we find ourselves not only competing
with commercial interests but with interna-
tional entitiesfor spectrum. A number of for-
eign nations are considering charging the
Department for spectrum usage.*®

Mr. Money’s comments were not abstract speculation. For
example, the Republic of Korea's Ministry of Information and
Communications (MIC) refused to allocate frequencies
required to deploy the Patriot missile system into the Korean
peninsula. The Patriot operatesin aband of the spectrum occu-
pied by cellular phone customers throughout Korea. Currently,
the Patriot operates in Korea on a very strict not-to-interfere
basis. The Korean MIC may be willing to relinquish a portion
of the spectrum to facilitate Patriot operations, but not until the

19. Arthur L. Money, statement to the House Subcommittees for Military Procurement and Research and Development on Defense Information Superiority and Infor-
mation Assurance (Feb. 23, 1999) available at <http://www.house.gov/hasc/testimony/106thcongress/00-02-23money.htm>.
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United States has provided documentation to the MIC from
which it can complete afull system analysis.® But for an exist-
ing agreement between NATO countries, similar conflicts may
have seriously impaired the recent bombing campaign in Kos-
ovo.

In May 1999, Senator John Warner introduced an amend-
ment to the DOD Authorization Act prohibiting any communi-
cation system from interfering with the DOD’s use of the
frequency spectrum, and requiring any offender to pay the
remediation costs incurred by the DOD because of such inter-
ference.?

Senator Warner’s proposed legislation met with great oppo-
sition. Satellite and telecommunications industry trade groups,
the FCC, and the Office of Management and Budget all
opposed the spectrum management provisions of the DOD
Authorization Act.2?2 The FCC Chairman, William Kennard,
wrote directly to Senator Warner to express the FCC's opposi-
tion to the amendment. Even the NTIA opposed the amend-
ment.

While the opposition managed to defeat Senator Warner’s
amendment, the DOD did obtain relief from the DOD Authori-
zation Act in three distinct areas: (1) nationa spectrum plan-
ning; (2) reclamation of reallocated frequencies; and (3) a
military frequency replacement procedure.?

First, Congress required the NTIA and the FCC, in concert
with the effected federal agencies, to review and assess the
progress towards implementing a national policy for spectrum
management, the reallocation of federal bandwidth, and the
impact on federal agencies of such reallocation. During the
course of this review and assessment, Congress required the
NTIA and FCC to give particul ar attention to the impact on cur-
rent and future critical military and intelligence capabilities,
operational requirements and national defense modernization
programs. The results of this review and assessment must be
submitted to the President and several Congressional commit-
tees by 1 October 2000.

Second, Congress established a procedure for the DOD to at
least maintain its current allocations of bandwidth. Specifi-
cally, the DOD can withhold surrendering bandwidth for which
itisaprimary user until (1) the NTIA and FCC make replace-
ment bandwidth available, and (2) the Secretary of Commerce,
Secretary of Defense and the Chairman of the Joint Chiefs of

Staff jointly certify that the replacement bandwidth offers com-
parable technical characteristics, relative to military capabili-
ties, to the bandwidth being surrendered.

Pursuant to the OBRA-93 and BBA-97,% the Commerce
Department, through the NTIA, identified and recommended
thereallocation of federal government frequencies. Apparently
disagreeing with the reall ocation assessment of theNTIA, Con-
gress expressly reclaimed atotal of 16 MHz of bandwidth for
use by the DOD. Specifically, the DOD reclaimed 3 MHz
between 138 and 144 MHz, 5 MHz between 1385 and 1390
MHz, and the reduction by 8 MHz of spectrum below 3 GHz
that wasto be recommended for reall ocation away from federal
USers.

Conclusion

Now that the dust has settled, it appears the DOD haswon a
small number of spectrum recovery campaigns. First and fore-
most, the DOD reclaimed portions of the radio spectrum previ-
ously reallocated away by the NTIA, and postponed further
encroachment of the spectrum unless it receives a comparable
replacement. Asthe primary federal spectrum user, themilitary
will also have agreater voicein developing anational spectrum
policy. In developing this national policy, current and future
military systems must be fully considered.

One shortcoming of the DOD Authorization Act is the lack
of any remedial provisions should, for example, the Commerce
Secretary disagree with the Secretary of Defense regarding
comparable replacement bandwidth. Also, will the review and
assessment by the NTIA and the FCC attempt to re-open the
DOD’s old wounds? Another void in the DOD Authorization
Act isaprovision regarding who will pay the cost of relocating
existing military systems to other portions of the spectrum
when a comparabl e replacement is made available.

A national spectrum management policy may require greater
efficiencies by federal users of the spectrum, reallocation of
spectrum back to federal use, or possibly even management of
the spectrum by associations of users rather than government
regulators. If the DOD’s attack on Capitol Hill resultsin an
effective, comprehensive and equitable national spectrum pol-
icy then it not only has won the battle, it has won thewar. That
would bein the “best interest of the nation.”

20. Interview with Gunnery Sergeant Carroll “Alex” Alexander, United States Marine Corps, former Frequency Action Officer, Joint Frequency M anagement Office

Korea, J6 Operations Division, United States Forces Korea (November 1999).

21. S. 1059, 106th Cong., 1st Sess. §§ 1049, 1050 (1999).

22. Clinton Administration Opposes Handing DoD Spectrum Priority, SateLLiTe News, July 5, 1999; DoD May Gain Edge in Spectrum Disputes Via Authorization
Bill, SateLuiTe News, May 31, 1999; Rep. Dingell Gains OMB Pledge to Fight Spectrum Provisions, SaTeLLiTe News, July 5, 1999.

23. DOD Authorization Act, Pub. L. No. 106-65, § 1062 (1999).

24. 47 U.S.C. § 923 (LEXIS 2000).
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Environmental Risk Management: Protecting
Migratory Birdson Federal Installations

Captain Justin S. Tade
White Sands Missile Range, New Mexico

As Bubba pilots his Ford F-150, with the fully stocked gun-
rack and Audubon Society stickers on the rear window, down
the road bordering Fort Swampy, he is horrified to see a hawk
gracefully alight on a power pole then burst into flames like a
roman candle. Disgusted by this innocent bird's sad demise,
Bubba, being the enviro-friendly guy he is, decides to report
thisincident to hislocal chapter of the Audubon Society and the
U.S. Fish and Wildlife Service (USFWS). Should Bubba's
report alarm Fort Swampy? Given some recent decisions in
federal cases, it should.

Federal agencies' obligations under the Migratory Bird
Treaty Act (MBTA)% were recently thrown into greater confu-
sion at the hands of the federal district court for the District of
Columbia®® In Humane Society v. Glickman,? the court held
that the MBTA applies to federal agencies. Therefore, federal
agencies must obtain appropriate permits before conducting
activities that result in the intentional taking of migratory bird
species.® This decision creates such turmoil because it runs
directly counter to the 1997 decisions of two federal circuit
courts, which held that the MBTA does not apply to the United
States.?® “A decision has not yet been made on whether to

25. 16 U.S.C.S. 88 703-712 (LEXIS 2000).

appeal the district court’sruling, leaving an open question asto
whether federal agencies will now have to apply for permits
from the USFWS before engaging in any activities that may be
construed as taking migratory birds.”® Given the dynamic
nature of thisissue, federal agencies such as the USFWS have
been counseled to adopt a cautious position on this issue.
Therefore, install ations should practice “forward-thinking” risk
management and seek appropriate permits for intentional and
unintentional destruction of migratory birds.

At this point it isimportant to consider the reasoning behind
the holdings in Newton County Widlife Ass'n v. United States
Forest Service® and Serra Club v. Martin.®® Both cases
involved the U.S. Forest Service selling logging rights to cut
timber on federal land. This harvesting of timber would have
indirectly resulted in the death of migratory birds. Neither of
these cases discussed the Supreme Court’s discussion in Rob-
ertson v. Seattle Audubon Society.** In Robertson, “the
Supreme Court employed language that quite clearly suggested
that it understood federal agencies to be bound by MBTA § 2,
16 U.S.C. § 703.”% The court in Humane Society did not
understand why the Eighth and Eleventh Circuit Courts® did
not follow the Supreme Court’s guidance in their respective
cases. The court agreed that the Eighth and Eleventh circuits
werelikely correct to reason that Congress did not envision that
the MBTA would be construed “as an absolute criminal prohi-
bition on conduct, such as timber harvesting, that indirectly
results in the death of migratory birds.”” However, the
Humane Society court did not follow the other courts' reason-
ing that Congress intended to exempt all actions committed by

26. See Major James Robinette, Migratory Bird Treaty Act May Now Apply to Federal Agencies, ArRmY Law., Nov. 1999, at 40.

27. No. 98-1510, 1999 U.S. Dist LEXIS 19759 (D.D.C. July 6, 1999). Thiscaseinvolved aplan by the United States Department of Agriculture, Animal and Plant
Health Inspection Service, Wildlife Services (APHIS-WS) to intentionally capture and kill Canadian geese in order to decrease conflicts between the geese and Vir-
ginia homeowners, businesses, and public institutions. The court rejected the argument that the MBTA does not apply to federal agencies, but, confusingly, the court
order limited itself asto affected parties, affected species, and particular activities, such as, the APHIS-WS goose control program in Virginia.

28. 1d. See 50 C.FR. 810.13 (1999) for alist of migratory bird species.

29. SeeNewton County Wildlife Ass n. v. United States, 113 F.3d 110 (8th Cir. 1997) (concluding that the Forest Serviceisnot a“person” for purposes of the MBTA);
Sierra Club v. Martin, 110 F.3d 1551 (11th Cir. 1997).

30. See Robinette, supra note 26, at 41.

31. Memorandum from Office of the Solicitor, U.S. Department of the Interior, to Director, U.S. Fish and Wildlife Service, subject: Advice Regarding Humane
Society v. Glickman (Aug. 1999) (unpublished memorandum on file with author). The Office of the Solicitor advised the USFWS to not take, hunt, capture, or kill
any migratory bird in any location without a permit or regulatory authorization under the MBTA. Furthermore, the USFWS was directed to not assert in any commu-
nication or correspondence that federal agencies are not covered by the prohibitions of the MBTA.

32. See Newton County Wildlife Ass'n, 113 F.3d at 110; Sierra Club, 110 F.3d at 1551.

33. 1d.

34. 503 U.S. 429 (1992).

35. See Humane Society v. Glickman, No. 98-1510, 1999 U.S. Dist. LEXIS 19759 (D.D.C. July 6, 1999).

36. Statesin the Eighth Circuit include Arkansas, lowa, Minnesota, Missouri, Nebraska, North Dakota, and South Dakota. States in the Eleventh Circuit include
Alabama, Florida, and Georgia.
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all federa officialsfromthe MBTA.%® Given the position taken
by the Eighth and Eleventh circuits, installations | ocated within
those jurisdictions may consider taking the liberal view that the
MBTA does not apply to them.

Assuming the MBTA appliesto federal agencies, itisimpor-
tant for Army installations to know about the recent decision in
United Sates v. Moon Lake Electric Ass n.* Moon Lake Elec-
tric Association (Moon Lake) is arural electrica distribution
cooperative based in Roosevelt, Utah. Moon Lake services
electric customers in Utah and Colorado and has power lines,
power poles, and other power distribution facilities running
between thetwo states. On 9 June 1998, the Department of Jus-
tice filed an unprecedented information® charging Moon Lake
with seven misdemeanor violations of the Bald and Golden
Eagle Protections Act (BGEPA)* and six misdemeanor viola
tions of the MBTA.*? According to the United States, Moon
Lake's violations resulted in the untimely electrocution of
twelve golden eagles, four ferruginous hawks, and one great
horned owl. The United States further proffered that these
deaths were caused by Moon Lake's failure to install inexpen-
sive equipment on power poles that would have otherwise pro-
tected the birds.

On 12 August 1999, the United States prevailed against
Moon Lake. Moon Lake pled guilty to three violations of each
act, agreed to pay $100,000 in penalties, and will serve three
years probation. Moon Lake also agreed to retrofit its power
poles.** The MBTA carries criminal penalties of up to six

37. See Humane Society, 199 U.S. Dist. LEXIS 19759, at * 34.
38. Id.

39. 45 F. Supp. 2d 1076 (D. Colo. 1999).

months confinement and a $15,000 fine for violation of aregu-
lation made pursuant to the MBTA, or up to two yearsimpris-
onment and a maximum $250,000 fine if the violation is done
with a pecuniary motive.* The maximum penalty for a first
time conviction under the BGEPA is a fine of not more than
$5000, or imprisonment of not more that one year or
both.* However, in January 1999, Moon Lake filed a motion
to dismiss in U.S. District Court for the District of
Colorado.“® Moon Lake basically argued that the electrocu-
tions of hirds, by their power distribution facilities, were not
violations of the MBTA or the BGEPA because the electrocu-
tions were unintentional and not caused by the sort of conduct
normally exhibited by hunters and poachers.”” First, the court
addressed whether the MBTA and BGEPA proscribe only
intentionally harmful conduct. The court then determined
whether the acts proscribe only physical conduct normally
associated with hunting or poaching.

On thefirst issue, citing United States v. Corrow,* the court
found, “it is not necessary to provethat a defendant violated the
Migratory Bird Treaty Act with specific intent or guilty
knowledge.”#® In contrast, it is important to note that the
BGEPA is not a strict liability crime and applies only to those
who act “knowingly, or with wanton disregard for the conse-
quences’ of their acts.®

On the second issue, the court found against Moon Lake by
holding that the plain language of the MBTA and BGEPA pro-
scribes several typesof physical conduct outside of hunting and

40. Aninformation is awritten accusation, made by a public prosecutor, that may be used in place of agrand jury indictment to bring a person to trial. Fep. R. Crim.

R7.
41. 16 U.S.C.S. § 668 (LEXIS 2000).

42. 1d. 88 703, 707a.

43. See Ted Williams, Zapped, Aubugon, Jan.-Feb. 2000, at 33. Though thereis no estimate for the cost of the retrofit to Moon Lake, the U.S. Army retrofitted 320

poles at Rocky Mountain Arsenal at a cost of $94,000 in the mid-1990s.

44. See Robinette, supra note 26, n.10.

45, 16 U.S.C.S. § 668. In the case of a second or subsequent conviction for aviolation the BGEPA, the fine is not more than $10,000 or imprisonment of not more
than two years, or both. The commission of each taking or other act prohibited by the BGEPA with respect to abald or golden eagle constitutes a separate violation.

46. See United Statesv. Moon Lake Elec. Ass'n, 45 F. Supp. 2d. 1076 (D. Colo. 1999).

47. 1d. at 1072. Moon Lake cited five cases supporting its argument that the MBTA prohibited only physical conduct associated with hunting and poaching. The
seminal case relied upon was Seattle Audubon Society v. Evans, 952 F.2d 297 (Sth Cir. 1991).

48. 119 F.3d 796 (10th Cir. 1997). In Corrow, the Tenth Circuit joined the majority of circuit courts of appeal in holding that § 707(a) of the MBTA isastrict liability
crime.

49. Id. at 805 (quoting United States v. Manning, 787 F.2d 431, 435 n.4 (8th Cir. 1986)).

50. 16 U.S.C.S. § 668(C).
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poaching.>! The MBTA prohibits pursuing, hunting, capturing,
killing, shooting, wounding, trapping, collecting, possessing,
offering for sale, selling, offering to barter, bartering, offering
to purchase, purchasing, delivering for shipment, shipping,
exporting, importing, delivering for transportation, transport-
ing, carrying, and receiving migratory birds.5>? Obviously, most
of these prohibited acts are not normally associated with hunt-
ing and poaching and show that Congress intended to prohibit
conduct beyond that normally exhibited by hunters and poach-
ers. The court exhaustively reviewed the congressional record
pertaining to the passage of the MBTA to reach its conclusion.
It isinteresting to note that even in 1918, when the MBTA was
being debated, at least one “astute” congressional representa-
tive saw the nexus between the Department of Defense (DOD)
and the MBTA. While debating the MBTA, Representative
Tillman noted, “God made woodpeckers, meadow larks, wild
ducks, and bobolinks for boys to shoot . . . it makes better sol-
diers of them, if they learn to shoot.”®® Representative
Tillman’s argument failed to convince a mgjority of his col-

leagues.

Regardiess of the location of your instalation, from the
deserts of the southwest to the hinterlands of Alaska, you prob-
ably have migratory birds or raptors using your land. If these
birds prefer to use your installation’s power polesfor nesting or
resting, your installation should be concerned. Retrofitting
power lines and poles with bird friendly devices is strictly
voluntary.>* However, once a power pole on afederal installa-
tion outside of the Eighth and Eleventh Circuits killsabird, the
installation can be sued or otherwise subjected to criminal
enforcement action pursuant the latest case law and the MBTA
and BGEPA.

51. Moon Lake Elec. Ass'n, 45 F. Supp. 2d at 1080.

52. See16 U.S.C.S. 88§ 703-712.

There are approximately 116,531,289 power distribution
poles in the United States,* thousands of which are on DOD
installations. Retrofitting every power line and pole on DOD
property would cost millions of dollars. Though retrofitting
every power pole on DOD property may be an impractical fix,
the implementation of sound environmental risk management
principlesisnot. Advice, guidance, and even design specifica-
tions for making power distribution systems safe for birds,
especialy raptors, can be found by contacting the USFWS or
the utility industry’s Avian Power Line Interaction Committee
(APLIC).% Risk management stepsto consider in order to pro-
tect migratory birds and raptors include the following eight

steps.

First, identifying any power lines or poles on the installation
that are known to kill migratory birds. Once these deadly
power lines and poles have been identified, they should be ret-
rofitted to ensure they are safe for use by migratory birds.

Second, meeting with installation environmental steward-
ship specialists and natural resource managers to ensure they
are aware of these latest issues surrounding the MBTE and
BGEPA. Installation environmental professionals should
spearhead efforts to protect their installation from liability for
the unlawful taking of migratory birds. These new cases should
be incorporated into installation planning under the National
Environmental Policy Act (NEPA),% theinstallation Integrated
Natural Resources Management Plan (INRMP),® and the
installation master plan.

Third, obtaining appropriate permits from the USFWS.%°
The USFWS special take permits are required if an installation
proposes to control nuisance birds by “intentionally taking”
them. Even the removal of abird’'s nest from a building on the

53. Moon Lake Elec. Ass'n, 45 F. Supp. 2d at 1080 (citing 56 Cone. Rec. 7447 (daily ed. June 6, 1918)).

54. See Williams, supra note 43, at 34.

55. Id.

56. AviaN Power LiNE CommITTEE, EDIsoN ELECTRIC INSTITUTE/RAPTOR RESEARCH FOUNDATION, SUGGESTED PRACTICES FOR RAPTOR PROTECTION ON POWER LINES, THE STATE
oF THE ART IN 1996 (1996). The APLIC provides guidance standards for the utility industry pertaining to bird interaction with power lines and related facilities. The
APLIC has produced two detailed reports on suggested practices utilities can use to protect raptors from electrocution on power lines and avoid bird collisions with
power lines. To obtain these reports, send an electronic-mail request to enviro@sprnet.com.

57. 42 U.S.C.S. § 4321-4370D (LEXIS 2000).

58. See U.S. DerP'T oF ArRMY, ReG. 200-3, NATURAL RESOURCES-LAND, FOREST AND WiLDLIFE MANAGEMENT, para. 9.1 (28 Feb. 1995). Integrated natural resources man-
agement plans must be maintained for properties under DOD control. These plans guide planners and implementers of mission activities aswell as natural resources
managers. A natural resources management plan isintegrated when the following criteriaare met: (1) All renewable natural resources and areas of critical or specia
concern are adequately addressed from both technical and policy standpoints; (2) The natural resources management methodologies will sustain the capabilities of the
renewable resources to support military requirements; (3) The plan includes current inventories and conditions of natural resources, goals, management methods,
schedules of activities and projects; priorities; responsibilities of installation planners and decision makers; monitoring systems; protection and enforcement systems;
land use restrictions, limitations, and potentials or capabilities; and resource requirements including professional and technical manpower; (4) Each plan segment or
component (that is, land, forest, fish and wildlife, and outdoor recreation) exhibits compatible methodologies and goals including compliance with the Endangered
Species Act and applicable endangered species management plans; (5) The plan is compatible with the installation’s master plan, pest management plan, and master
training schedule.
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installation may require a USFWS permit.®® Installations
should consider contacting the USFWS even for activities that
“foreseeably will result in unintentional destruction”® of
migratory birds. The consultations with USFWS as to migra-
tory bird take permits should be reflected in the administrative
record.®?

Fourth, where the purpose of an installation action is to
intentionally and directly take migratory birds, the installation
must by law and Army guidance apply for and obtain a depre-
dation permit or other regulatory authorization from the
USFWS prior to taking action and record any birds purpose-
fully and intentionally taken under the permit and provide an
annual report to the USFWS.%

Fifth, when an installation engages in an otherwise lawful
activity that involves the unintentional taking of migratory bird
species, it should coordinate with and seek the views of the
USFWS and state fish and game officials. Furthermore, the
installation should and seek to minimize impacts of manage-
ment activities on migratory birdsin INRMP and NEPA docu-
ments.%

Sixth, ensuring contracts with private companies for the
installation of power distribution facilitiesinclude design spec-
ifications that reduce the risk of killing birds that may use the

linesor poles. The added cost of installing “ bird safe” measures
should be reflected in al contract bids.

Seventh, coordinating with the U.S. Army Corps of Engi-
neers, installation public works departments, or private utility
companiesthat may install power distribution facilities on your
installation. Inform these entities of cases and decisions like
Moon Lake and Humane Society v. Glickman. Environmental
law specialists and installation environmental specialists
should ensure that anyone installing power lines and poles on
theinstallation implement apolicy that will result in“bird safe’
power distribution facilities.

Eighth, publishing commander’s guidance addressing the
installation’s position on environmental stewardship and the
need to implement policies and procedures for the protection of
migratory birds.

The DOD annually spends millions of dollars protecting the
environment. It iswiser to invest dwindling federal dollarsin
protection programs than in fines and costly litigation. Taking
these forward-thinking environmental risk management stepsis
another important way for the Army to promote environmental
stewardship while focusing on its mission.

59. Application procedures and general rulesfor acquiring depredation permits for migratory birds can befound at 50 C.F.R. § 21.41 (1999). Application procedures
and general rulesfor acquiring permits for the taking, possession, and transportation of bald and golden eagles within the United States can be found at 50 C.F.R. § 22.

60. See 50 C.FR. § 21.27. Specia purpose permits may be issued for special purpose activities related to migratory birds, their nests, or eggs.

61. See Robinette, supra note 26, at 40.

62. An administrative record is the paper trail that documents an agency’s decision-making process, the basis for the decision, and the final decision. See Major
Michelle Shields, Compiling an Administrative Record, ArRmy Law., Mar. 2000, at 35.

63. Draft Information Paper from United States Army Environmental Center, subject: Migratory Bird Treaty Act (MBTA) (Mar. 1999) (on file with author).

64. 1d.

65. The primary focus of this guidance is on power lines, power poles, and other power distribution facilities on DOD installations. Installation environmental law
specialists should be consulted regarding issues involving the unintentional taking of migratory birds by other mission-related activities such as military training and

timber harvesting.
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CLAMO Note

Center for Law and Military Operations (CLAMO)
The Judge Advocate General’s School

Introductory Note

The provision of legal support to operations, through the
practice of operationa law, is no less an art than the litigation
of the largest criminal and civil cases. The operational law
practitioner of the former carries a significant burden on his
shoulders—thelives of soldiersand the success of an operation.
Operational law is also a science that calls for education and
internship in al of its component areas. Because its practice
occurs in an operational setting, we usually characterize the
study of operational law as training, vice education. But, do
not let the “training” 1abel mislead those who do not practicein
thisarena. Operational lawyers have had to ponder the follow-
ing: the impact of the Ottawa Convention® on U.S. operations
with allied signatories, the intricacies of U.S. fiscal law as it
relates to requests for assistance by foreign nationals, the
authority for non-governmental organization members and
civiliandignitariesto ride aboard military aircraft, theimpact of
the Basel Convention? on managing hazardous waste during a
contingency deployment, and the nuances of other nations’
civil liability laws in order to adjudicate claims. This varied,
multi-disciplinary, field requires that judge advocates be edu-
cated in all of the core legal disciplines.

The article below demonstrates how a staff judge advocate
office can train to meet the challenges of today’s legally com-
plex operations. The articleis noteworthy, not only for its con-
tent, but also for the initiative and forward thinking that it
reflects. Operations law isinteractive; lessons learned must be
documented and shared. Unique approaches, solutions, and
legal tools must be created and improved with each use.
Toward this end, the Center has developed its newest database,
Combat Training Centers and Training, available at
<www.jagcnet.army.mil/clamo>. There, you will find the out-
line of the Fort Gordon Operational Law Training Program
described below, materialson the Army’sfour Combat Training
Centers, and many other operational law training documents.
The Center continues to invite contributions of other materias
and products that will better prepare judge advocates for future
missions, domestically, and around the world.

OPL AW Attorney Training:
A Program for Non-deployable L egal Offices

Major Edward K. Lawson 1V
Operational Law Attorney
Office of the Saff Judge Advocate
U.S Army Signal Center
Fort Gordon, Georgia

Introduction

This note introduces a training program for military attor-
neys assigned to Training and Doctrine Command (TRADOC)
installations or other non-deployable legal offices. Although
rarely deploying itslawyersto provide support to military oper-
ations, the Office of the Staff Judge Advocate (OSJA), United
States Army Signal Center and Fort Gordon, has conceived and
developed this program to prepareitsjudge advocatesfor future
assignments, deployments, and operational law (OPLAW)
positions. Without asimilar type of program, military attorneys
in non-deployable legal offices can find themselves unprepared
for the often quick transition to a deployable unit or position.

The OPLAW Attorney Training Program (ATP) is useful to
introduce new judge advocates to the “ soldier-lawyer” concept.
It also develops and sustains the skills all military attorneys
need for success in deployable assignments. With training
focused in three areas—soldier skills, lawyer skills, and
OPLAW skills—this ATP is readily adaptable to an existing
leadership professional development (LPD) program; but it
doesrequire “out-of-office” exercises and qualification courses
not normally attempted by non-deployable legal offices.®

Training Objectives

“To succeed in today’s operational environment, judge
advocates must be . . . knowledgeable as soldiers and lawyers .
.. and proactively working to promote the mission .. .."* The
inspiration for the OPLAW ATP is derived in large part from
the lessons learned at the Combat Training Centers (CTCs) as

1. The Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction, Mar. 1, 1999, 36 |.L.M.

1507.

2. Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, opened for signature Mar. 22, 1989, 28 |.L.M. 649.

3. A description of this program and information on many of the training topics can be found on the Fort Gordon OSJA web page at <www.gordon.army.mil/osjal
osjahtm> under the heading Administrative Law. It isalso available in the “Leadership and Training” database on JAGCNET at <www.jagcnet.army.mil> and in
CLAMO’snew CTC and Training database available at <www.jagcnet.army.mil/clamo>.

4. U.S. Der'T oF ARMY, FIELD MANUAL 27-100, LEGAL SupPorT TO OPERATIONS IX (1 Mar. 2000) [hereinafter FM 27-100].
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reported by CLAMO in this publication.® The objectives of the
program are soldier skill proficiency, familiarity with the core
legal disciplines for military operations, and an understanding
of the judge advocate’srole in the OPLAW mission. Thetrain-
ing cycle should be one year.

Soldier Skills

The most critical training area covered by this program is
that of basic soldiering skills. If not adequately trained and pro-
ficient on common soldier skills, judge advocates and their fel-
low soldiers are at greater risk of injury or death in an
operational environment.® Even if alack of soldier skills does
not get amilitary lawyer hurt or killed, credibility in the eyes of
commanders and other soldiers is threatened, and this may
hinder the legal support provided to the operation.

A judge advocate participating in the OPLAW ATP must
successfully qualify on the M16A2 rifle and the 9mm pistol.
Familiarity with the handling and operation of these two per-
sonal weapon systems is essential because a deployed judge
advocate never knows what type of weapon he or she will be
issued. The program also requires proficiency with nuclear,
biological, and chemica equipment use and decontamination
procedures, radio use and procedures, map reading and land
navigation, use of night observation devices, and personal issue
equipment. Judge advocates can also participate in afirst aid
qualification course as part of the program—a valuable skill
often overlooked.

Each attorney is also expected to obtain adriver’slicense to
operate a high-mobility multipurpose-wheeled vehicle
(HMMWYV). To accomplish this cost-effectively, the motor
pool can train and license one judge advocate in the office; that
individual then can train the other lawyersin the office and con-
duct the required “road tests.” Once qualified to operate a
HMMWYV, a judge advocate will not always have to pull
enlisted legal support from the mission to drive around the area
of operations (unless the mission or convoy rules so require).
Knowledge of how to operate a HMMWYV could end up being
alifesaver in acombat crisis situation.

Asahybrid of theterm “soldier skill,” the ATP a so incorpo-
rates training related to the judge advocate's role as a staff
officer. Itiscritical that military attorneys providing legal sup-
port to deployable units learn the military decision making pro-
cess (MDMP). Although MDMP is trained extensively at the
Combined Arms and Services Staff School (CAS3), many

judge advocates are thrust into a staff officer role before attend-
ing CAS3. Without an understanding of the MDMP, and of
their rolein it, judge advocates may be excluded from the plan-
ning stage of operations. Consequently, the judge advocate
reactsto crisesinstead of hel ping the commander anticipate and
proactively engage them.

Several of the soldier skills training areas require judge
advocatesto get out of the office and on therange, or behind the
whesl, or in the gas chamber. Judge advocates in non-deploy-
able legal offices will relish the opportunity to get away from
clients or the computer screen and receive military training that
can be fun and just might save their lives or the lives of others
in the future.

Lawyer Skills

During the OPLAW ATP, judge advocates develop and sus-
tain the skills necessary to provide accurate and timely legal
support during military operations. They become familiar with
the rucksack-deployable law office and library, and they gain
proficiency in using JAGCNET. But most importantly, the pro-
gram enhances their readiness to practice in the six core legal
disciplines that comprise the Army’s legal support of military
operations.’

Because most judge advocates are exposed to legal assis-
tance and military justice in their everyday garrison operations,
the OPLAW ATP focuses mainly on three other disciplines:
claims, administrative law, and civil law. The developers of
this program feel these three legal areas are most critical in the
modern operational environment.

The ability to pay claims to the inhabitants of foreign coun-
tries under the Foreign Claims Act® for property damage, per-
sonal injury, or death plays an important role during military
operations. The purpose of the Act isto promote friendly rela-
tions by settling meritorious claims through commissions that
can pay up to $100,000. The ability of the United States to pay
claims quickly and efficiently during a military operation
serves to promote good will with the local inhabitants of the
host country and prevents grievances by potential claimants
distracting the commander during operations.

Potentially, another source of distraction for commanders
during military operations is investigations, especially Army
Regulation (AR) 15-6 investigations.® The portion of the
OPLAW ATP related to administrative law focuses on investi-

5. CLAMO Report, Combat Training Centers. Lessons Learned for the Judge Advocate, Army Law., June 1999, at 52 (the first in a series of reports).

6. Id.at 60.

7. SeeFM 27-100, supra note 4, at 3-1 (listing military justice, international law, administrative law, civil law, claims, and legal assistance).

8. 10U.S.C.S. §2734 (LEXIS 2000).

9. U.S.Der'T oF ARMY, ReG. 15-6, BoaRrDS, ComMissioNs, AND COMMITTEES: PROCEDURE FOR INVESTIGATING OFFICERS AND BoaRDs oF OFricers (11 May 1988).
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gations, situationsthat giverise to investigations (accidents and
fratricidein particular), and techniques judge advocates can use
to minimize the potential for distraction. Adequate pre-plan-
ning in this area, identifying investigating officers and prepar-
ing fill-in-the-blank investigation packets, will prove
invaluable while deployed and minimize the distraction factor.

Another legal field critical to modern deploymentsis contin-
gency contracting (which falls under the discipline of civil law
in FM 27-100). Units rarely deploy these days with adequate
food, fuel, and shelter. Much of this materiel must be acquired
from a host nation. Securing such necessities requires legal
support to the contracting process. At most Army installations,
the attorneys working in the contract arena are Department of
the Army civilians. Conseguently, thereislittle opportunity for
military attorneys to obtain practical hands-on experience in
contract law. As an element of the OPLAW ATP, judge advo-
cates are exposed to issues and processes rel ated to contingency
contracting. The civilian contract attorney can assist in this
area (and may have practical active duty experience to share as
well).

OPLAW SKkills

Operational law isthe body of domestic, foreign, and inter-
national law that directly affects the conduct of operations.°
Operational law supports the command and control, sustain-
ment, and conduct of operations. If not assigned to a deploy-
able unit, a judge advocate will not be exposed to OPLAW or
forced to develop proficiency in this area. The OPLAW ATP
recognizes this and incorporates training related to the provi-
sion of OPLAW support into the program.

Staff judge advocates and other senior leaders in a legal
office can provide instruction on the history of legal support to
military operations. This is a perfect opportunity to hear the
“war stories” and gain an appreciation of how the role of the
judge advocate has evolved over time. Additionally, a soon-to-
be-published account of judge advocatesin combat™ may serve
as the basis of instruction or added to a professional develop-
ment reading list.

Military attorneys participating in the ATP are expected to
become familiar with command post structure and operations;
to be capable of developing and training rules of engagement
(ROE); tolearn how to track abattle; and to understand the mis-

10. SeeFM 27-100, supra note 4, at 3-2.

sion and role of the judge advocate in public affairs, civil
affairs, psychological operations, information operations, and
targeting. As part of the ROE objective, judge advocates
develop lane training and situational training exercises apply-
ing ROE and mission-specific requirements of deployable units
ontheinstallation. Many TRADOC posts host deployable ten-
ant unitsthat can benefit greatly from thistype of legal support
in garrison. Additionally, this hands-on, real-life aspect of the
program can pay big dividendsto the deployable unitsto which
the trained attorneys are eventually assigned. Dueto the nature
of modern day deployments, where an international incident
can arise from the conduct of one junior enlisted “ strategic sol-
dier” with aweapon, it is essential that judge advocates know
how to properly train the troops with respect to the use of force,
especially when dealing with civilians.

Responding again to the lessons learned from the CTCs, the
OPLAW ATP also requires participating judge advocates to
develop the skills necessary to identify and resolve issues
related to fratricides, civilians on the battlefield, the handling of
the dead, and host nation relations. These are very important
areas in which judge advocates must develop proficiency to
ensure the most effective support for modern military opera-
tions. Judge advocates assigned to units deploying to the CTCs
receive extensive training in these areas. Judge advocates
assigned to a non-deployable legal office, on the other hand,
will not normally delve into these i ssues unless they participate
in the OPLAW ATP.

Conclusion

By using the materials already developed for Fort Gordon's
OPLAW ATP, any installation can incorporate thistraining into
its existing LPD program. To meet the objectives, however,
additional training sessions, such as brown bag lunch lectures
and “out-of-office” ranges and qualification courses, must be
planned and executed to augment the LPD program. A legal
office that does not have an OPLAW attorney should designate
an experienced judge advocate to administer the OPLAW ATP.
As aresult of a properly run program, military attorneys sta-
tioned to non-deployable legal offices will leave that type of
assignment knowing how to shoot, move, and communicate on
the battlefield and will possess the OPLAW skills essential to
success in supporting military operations.

11. Frep L. BorcH, Jubce ADVOCATES IN CoMBAT: ARMY LAWYERS IN MILITARY OPerATIONS FRoM VIETNAM TO HAITI (to be published by the U.S. Army Center of Military

History later thisyear).
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USAL SA Report
United Sates Army Legal Services Agency

Environmental Law Division Notes

The Environmental Law Division (ELD), United States
Army Legal Services Agency, produces the Environmental
Law Division Bulletin, which isdesigned to inform Army envi-
ronmental law practitioners about current developments in
environmental law. The latest issue, volume 7, number 4, is
reproduced in part below.

DOJ Decides No Supreme Court Review in EPA
“Overfile” Case

On 16 September 1999, a three-judge panel of the U.S.
Court of Appealsfor the Eighth Circuit ruled that the Resource
Conservation and Recovery Act (RCRA)! does not give the
Environmental Protection Agency (EPA) the authority to bring
an enforcement action against a company that has already
resolved an action over the same violations brought by an
authorized state agency.?

On 24 January 2000, the EPA requested a re-hearing by the
three-judge panel, and by the entire Eighth Circuit court. The
court denied both requests. An appeal of the Eighth Circuit's
opinion was due to the Supreme Court on 24 April 2000. How-
ever, the Department of Justice (DOJ) declined to take the
appeal to the Supreme Court on behalf of the EPA. Accord-
ingly, the case is now formally closed. The EPA lacks legal
authority to “overfile” environmental cases resolved with state
agencies.

The plaintiff, Harmon Industries, was a manufacturer of
safety equipment for the railroad industry. For fourteen years,
Harmon’s employees threw used solvent residues out the back
door of the plant. The discarded solvents were hazardous
wastes under the RCRA.

In 1987, Harmon discovered what the empl oyeeswere doing
and ordered the practice to cease. Harmon then reported the
disposal to the Missouri Department of Natural Resources
(MDNR). The EPA had authorized the MDNR to administer its

1. 42U.S.C.S 88 6901-6992K (LEXIS 2000).
2. Harmon Indus., Inc. v. Browner, 191 F.3d 894 (8th Cir. 1999).

3. Id. at 897.

4. Harmon Indus., Inc. v. Browner, 19 F. Supp. 2d 988, 989 (W.D. Mo. 1998).

5. Id. at 988.

6. Harmon Indus., Inc., 191 F.3d at 894.

own hazardous waste program under the RCRA. Since first
being authorized to administer a program the EPA had never
withdrawn the state’s authority.

After meeting with Harmon, the MDNR oversaw the inves-
tigation and cleanup of the Harmon facility. Ultimately, the
state approved a post-closure permit for the facility, with costs
of over $500,000 over thirty years.® In 1991, the state filed a
petition against Harmon in the state court, along with a consent
decree signed by both Harmon and the MDNR. The court
approved the consent decree that specifically provided that
Harmon’s compliance with the decree constituted full satisfac-
tion and release from all claims arising from allegations in the
petition. The consent decree did not impose a monetary pen-
alty.

Earlier, the EPA had notified the state of its view that fines
should be assessed against Harmon. After the petition had been
filed and approved by the state, the EPA filed an administrative
complaint against Harmon seeking over two million dollarsin
penalties. An administrative law judge and the Environmental
Appeals Board found for the EPA.* Harmon appealed to the
federal district court on the issue of the authority of the EPA to
take an enforcement action where the state had already entered
into a consent decree.®

Harmon won the appeal to the federal district court.®
According to the court, the RCRA does not give EPA authority
to override the state once it determines an appropriate penalty.
Section 3006(e) of RCRA gives the EPA only the option of
withdrawing authorization of astate to administer aRCRA pro-
gram. The EPA appealed the case to the Eighth Circuit. As
noted above, the circuit court decided in favor of Harmon, and
the DOJ has declined to take the case to the Supreme Court.

In light of this case, installation environmental law special-
ists should be aware of overfiling issues in all cases brought
against an installation by the EPA. Inamost all cases, installa-
tions will have some dealings with state regulators prior to
receiving complaintsfrom the EPA. In those cases which have
resulted in the issuance of a state notice of violation, adminis-
trative order, or consent decree, the ability of the EPA to subse-
guently intervene and file an action on it’s own behalf has been
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severely limited by the court decision. In such cases, the EPA
must demonstrate that it has denied the authority of the state to
administer the RCRA program. Further, such denial isnot sm-
ply for the case at hand. Instead, it must deny the authority of
the state to administer the entire program on all regulated enti-
ties. Such requirementswill be aheavy burden for the EPA and
itislikely that overfilings will be reduced in the future.

One final caveat should be noted. The EPA is currently
appealing asimilar overfiling casein the Tenth Circuit.” Should
the case be decided in favor of the EPA, it will create a split of
opinion in the circuit courts. It is possible that this split may
prompt the DOJ to seek a resolution of the issue with the
Supreme Court. Major Cotell.

Conservation Requirementsunder the
Endangered Species Act

Army Environmental Law Specialists (ELSs) should note
that the Army not only has an obligation to avoid actions which
are likely to jeopardize listed species as required under Section
7(a)(2) of the Endangered Species Act (ESA), but also has a
responsibility to carry out programs for the conservation of
listed species under Section 7(a)(1) of the ESA.8 In recent envi-
ronmental litigation, plaintiffs have challenged the adequacy of
agencies’ conservation programsin addition to challenging the
sufficiency of biological opinions.

Section 7(a)(1) establishes both substantive and procedural
duties for the conservation of endangered and threatened spe-
cies for federal agencies. As defined under the ESA, “conser-
vation” means*“to use. . . all methods and procedureswhich are
necessary to bring any endangered or threatened species to the
point at which the measures provided pursuant to the ESA are
no longer necessary.”® Firgt, the substantive duties of Section
7(a)(1) require all federal agencies, including the Army, to
carry out programs for the conservation of endangered and
threatened species.’® Second, the procedural duties of Section
7(a)(1) require the Army to consult with the U.S. Fish and
Wildlife Service (FWS) on their conservation programs.t

7. United States v. Power Eng’g Co., 10 F. Supp. 2d 1145 (1998).

Accordingly, Army ELSs should insure that their installa-
tions are implementing conservation programs for listed spe-
cies pursuant to the ESA. Army Regulation 200-3, Natural
Resources-Land, Forest, and W dlife Management (AR 200-3)
provides guidance on how to implement the conservation
requirements of the ESA. According to AR 200-3, “ The key to
successfully balancing mission requirements and the conserva
tion of listed speciesis long-term planning and effective man-
agement to prevent conflicts between these competing
interests.”*? Towards that end, AR 200-3 requires Army instal-
lations to prepare an Endangered Species Management Plan
(ESMP) for listed and proposed species and critical habitat
present on the installation.'®* Specific items that must be
included and areas that must be covered in an ESMP are listed
in AR 200-3. Itisimportant to note that installation ESMPswill
vary in length and detail depending on the complexity of man-
agement problemswith the speciesand its habitat.* Therefore,
at a minimum, each installation that has listed and proposed
species and critical habitat on the installation must prepare an
ESMP.

Army EL Ss should also encourage innovation in developing
installation conservation programs. For example, installations
may carry out their conservation duties through research assis-
tance, logistical assistance, and the like. Army Regulation 200
3 aso includes a number of methods for meeting conservation
obligations such as participation in recovery planning, support
of the reintroduction of species.’® Additionally, installations
should examine incorporating conservation recommendations
from Fish and Wildlife Service's biological opinions into their
ESMPs or conservation programs although they are generally
discretionary. Finally, because each installation is different and
the types of endangered and threatened species and critical hab-
itat present on installations are different, conservation pro-
gramswill vary widely from post to post throughout the United
States.

Next, Army ELSs should insure that the consultation
requirements of Section 7(a)(1) of the ESA have been met. The
procedural task of “consulting” with FWS under Section
7(a)(1) is not the same as consultation under Section 7(a)(2).
Section 7(a)(1) consultation can generally be accomplished by

8. 15U.S.C.S. §1536(a)(1), (2) (LEXIS 2000); U.S. DeP'T oF ARMY, ReG. 200-3, NATURAL RESOURCES—LAND, FOREST, AND WILDLIFE MANAGEMENT, para. 11-2a (28

Feb. 1995) [hereinafter AR 200-3).
9. 15U.SC.S. §1532(3); 50 C.FR. § 424.02(c) (1999).

10. 15U.SC.S. § 1536(2)(1).

11. 1d. “All other federa agencies shall, in consultation with and with the assistance of the Secretary, utilize their authority in . . . by carrying out programs for the

conservation of endangered species and threatened species. . .." Id.
12. AR 200-3, supra note 8, para. 11-1a.
13. Id. para. 11-5a(1).

14. 1d. para. 11-5(b)(4).
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an exchange of letters between the installation and FWS. First,
the Army installation should send aletter to the FWS detailing
their conservation actions and asking the FWS for comments
regarding those actions. In return, FWS may respond with
comments or suggestions on theinstallation’s conservation pro-
gram. Depending on the sufficiency of the ESMP and conser-
vation actions, FWS may concur that the installation’s
conservation program meets Section 7(a)(1) responsibilities.
Once the installation receives a letter from FWS endorsing the
Army installation’s commitment to Section 7(a)(1) of the ESA,
the procedural loop of “consultation” can be considered closed.

In conclusion, the Army has committed to being a national
leader in conserving listed species.’® This article lays out the
basic steps installations must take to meet their conservation
requirements under the ESA. Army EL Ssshould beworkingin
conjunction with installation environmental offices to insure
that Army commanders and units are meeting their mission

15. 1d. para. 11-8.

requirements in harmony with the ESA and its conservation
requirements. Major Shields.

NEPA in a Nutshell
Questions about the National Environmental Policy Act?

See the Council for Environmental Quality’s (CEQ’s) NEPAnet
Website at <http://ceq.eh.doe.gov/nepa/nepanet.htm>.

This website's information includes the text of the statute,
text of regulations, NEPA's Forty Most Asked Questions, CEQ
annual reports, and more. The website also has CEQ publica-
tions on “hot topics’ such as “Incorporating Biodiversity Con-
siderations into NEPA Process’ and “ Considering Cumulative
Effects under the National Environmental Policy Act.” Major
Shields.

The Army should actively participate in the development of recovery plans, whenever possible, to ensure that the FWS or New Mexico Forestry
Service (NMFS) and the recovery teams appointed by the FWS or NMFS know and consider Army interests. For listed species present on
Army installations, the Army should make a request to the FWS or NMFS to provide for Army representation on recovery teams.

Id. para. 11-14. “The Army will support the reintroduction of and introduction of federal and State listed, proposed, and candidate species on Army lands unless
reintroduction/introduction will have a significant impact on the present or future ability of the Army to meet its mission requirements.” 1d.

16. 1d. para. 11-1(a).
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Guard and Reserve Affairsltems

Guard and Reserve Affairs Division
Office of The Judge Advocate General, U.S. Army

USAR/ARNG Applicationsfor JAGC Appointment

Effective 14 June 1999, the Judge Advocate Recruiting
Office (JARO) began processing all applicationsfor USAR and
ARNG appointments as commissioned and warrant officersin
the JAGC. Inquiries and requests for applications, previousy
handled by the Guard and Reserve Affairs, will be directed to
JARO.

Judge Advocate Recruiting Office
901 North Stuart Street, Suite 700
Arlington, Virginia 22203-837

(800) 336-3315

Applicants should also be directed to the JAGC recruiting
web site at <www.jagcnet.army.mil/recruit.nsf>.

At this web site they can obtain a description of the JAGC
and the application process. Individuals can also request an
application through the web site. A future option will allow
individuals to download application forms.
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TJAGSA), isrestricted to students who have confirmed
reservations. Reservationsfor TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have aconfirmed reservation in ATRRS, you do not
have areservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting areservation, you should know the follow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10
Course Number—133d Contract Attorney’s Course 5F-F10
Class Number—133d Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’s School is an approved spon-
sor of CLE coursesin all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT,DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,
MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,
VT, VA, WA, WV, WI, and WY.

2. TIAGSA CLE Course Schedule

July 2000
7-9 duly Professional Recruiting Training
Seminar
10-11 July 31st Methods of Instruction Course
(Phase I) (5F-F70).
10-14 July 11th Legal Administrators Course

(7A-550A1).
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10-14 Jduly
15 July-
22 September

17 July-
11 August

17 duly-
1 September

31 July-
11 August

August 2000

7-11 August
14 -18 August
14 August-

24 May 2001
21-25 August
21 August-

1 September

September 2000

6-8 September

6-8 September

11-15 September

11-22 September

18-22 September

19 September-

13 October

27-28 September

74th Law of War Workshop
(5F-F42).

152d Basic Course (Phase I,
TJAGSA) (5-27-C20).

1st JA Warrant Officer Advanced
Course (7A-550A2).

2d Court Reporter Course
(512-71DC5).

145th Contract Attorneys Course
(5F-F10).

18th Federal Litigation Course
(5F-F29).

161st Senior Officers Lega
Orientation Course (5F-F1).

49th Graduate Course (5-27-C22).
6th Military Justice Managers
Course (5F-F31).

34th Operational Law Seminar
(5F-F47).

1st Court Reporting Symposium
(512-71DCS6).

2000 USAREUR Lega
Assistance CLE (5F-F23E).

2000 USAREUR Administrative
Law CLE (5F-F24E).

14th Criminal Law Advocacy
Course (5F-F34).

47th Legal Assistance Course
(5F-F23).

153d Officer Basic Course (Phase
[, Fort Leg) (5-27-C20).

31st Methods of Instruction
Course (Phase I1) (5F-F70).
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October 2000
2-6 October
2 October-
21 November
9-12 October
13 October-
22 December

30 October-
3 November

30 October-
3 November

November 2000

13-17 November

27 November-
1 December

27 November-
1 December

27 November-

1 December

December 2000

4-8 December

4-8 December

11-15 December

January 2001

2-5 January

8-12 January
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2000 JAG Annua CLE Workshop
(5F-JAG).

3d Court Reporter Course
(512-71DC5).

2d Advanced Ethics Counselors
Workshop (5F-F203).

153d Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

58th Fiscal Law Course
(5F-F12).

162d Senior Officers Legal
Orientation Course (5F-F1).

24th Criminal Law New
Developments Course
(5F-F35).

54th Federal Labor Relations
Course (5F-F22).

163d Senior Officers Legal
Orientation Course (5F-F1).

2000 USAREUR Operational
Law CLE (5F-FA7E).

2000 Government Contract Law
Symposium (5F-F11).

2000 USAREUR Criminal Law
Advocacy CLE (5F-F35E).

4th Tax Law for Attorneys Course
(5F-F28).

2001

2001 USAREUR Tax CLE
(5F-F28E).

2001 PACOM Tax CLE
(5F-F28P).
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8-12 January
8 January-
27 February

9 January-
2 February

9 January-
2 February

16-19 January
17-19 January
21 January-

2 February

29 January-
2 February

February 2001
2 February-
6 April
5-9 February
5-9 February
26 February-

2 March

26 February-
9 March

26 February-
9 March

March 2001
5-9 March

12-16 March

19-30 March

26-30 March

2001 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

4th Court Reporter Course
(512-71DC5).

154th Officer Basic Course
(Phase |, Fort Lee) (5-27-C20).

2001 PACOM Tax CLE
(5F-F28P).

2001 Hawaii Tax CLE
(5F-F28H).

7th RC General Officers Legal
Orientation Course (5F-F3).

2001 JOAC (Phase I1) (5F-F55).

164th Senior Officers Legal
Orientation Course (5F-F1).

154th Basic Officer Course
(Phase I, Fort Lee)
(5-27-C20).

75th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

59th Fiscal Law Course
(5F-F12).

35th Operational Law Seminar
(5F-F47).

146th Contract Attorneys Course
(5F-F10).

60th Fiscal Law Course (5F-F12).

48th Legal Assistance Course
(5F-F23).

15th Criminal Law Advocacy
Course (5F-F34).

3d Advanced Contract Law
Course (5F-F103).



26-30 March
30 April-
11 May
April 2001

2-6 April

16-20 April

16-20 April

18-20 April

23-26 April

30 April-

18 May

May 2001

14-18 May

June 2001

4-8 June

4-8 June

4 June-

13 July

4-15 June

5-29 June

6-8 June

11-15 June

18-22 June

165th Senior Officers Legal
Orientation Course (5F-F1).

146th Contract Attorneys Course
(5F-F10).

25th Admin Law for Military
Installations Course (5F-F24).

3d Basics for Ethics Counselors
Workshop (5F-F202).

12th Law for Legal NCOs Course
(512-71D/20/30).

3d Advanced Ethics Counselors
Workshop (5F-F203).

2001 Reserve Component Judge
Advocate Workshop (5F-F56).

44th Military Judge Course
(5F-F33).

48th Legal Assistance Course
(5F-F23).

4th National Security Crime &
Intelligence Law Workshop
(5F-F401).

166th Senior Officers Legal
Orientation Course (5F-F1).

8th JA Warrant Officer Basic
Course (7A-550A0).

6th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

155th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

Professional Recruiting Training
Seminar

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).
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18-22 June

18-29 June

25-27 June

29 June-
7 September

July 2001

2-4 July

8-13 July

9-10 July

16-20 July

16 July-
10 August

16 July-
31 August

30 July-
10 August

August 2001

6-10 August

13 August-
23 May 02

13-17 August

20-24 August

20-31 August

September 2001

5-7 September

12th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th RC Warrant Officer Basic
Course (Phase I1)
(7A-550A0-RC).

Career Services Directors
Conference.

155th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

Professional Recruiting
Training Seminar.

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction
Course (Phase 1) (5F-F70).

76th Law of War Workshop
(5F-F42).

2d JA Warrant Officer Advanced
Course.

5th Court Reporter Course
(512-71DCE5).

147th Contract Attorneys Course
(5F-F10).

19th Federal Litigation Course
(5F-F29).

50th Graduate Course (5-27-C22).
167th Senior Officers Legal
Orientation Course (5F-F1).

7th Military Justice Managers
Course (5F-F31).

36th Operational Law Seminar
(5F-F47).

2d Court Reporting Symposium
(512-71DCS6).
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5-7 September

10-14 September

10-21 September

17-21 September

18 September-
12 October

24-25 September

October 2001
1-5 October
1 October-
20 November
9-12 October
12 October-
21 December

29 October-
2 November

29 October-
2 November

November 2001

12-16 November

26-30 November

26-30 November

26-30 November

December 2001

3-7 December
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2001 USAREUR Lega
Assistance CLE (5F-F23).

2001 USAREUR Administrative
Law CLE (5F-F24E).

16th Criminal Law Advocacy
Course (5F-F34).

49th Legal Assistance Course
(5F-F23).

156th Basic Officer Course
(Phase |, Fort Lee) (5-27-C20).

32d Methods of Instruction
Course (Phase Il) (5F-F70).

2001 JAG Annaul CLE Workshop
(5F-JAG).

6th Court Reporter Course
(512-71DC5).

2d Advanced Ethics Counselors
Workshop (5F-F203).

156th Basic Officer Course (Phase
I, TIAGSA) (5-27-C20).

61st Fiscal Law Course (5F-F12).

168th Senior Officers Legal
Orientation Course (5F-F1).

25th Criminal Law New
Developments Course
(5F-F35).

55th Federal Labor Relations
Course (5F-F22).

169th Senior Officers Legal
Orientation Course (5F-F1).

2001 USAREUR Operational
Law CLE (5F-FA7E).

2001 USAREUR Criminal Law
Advocacy CLE (5F-F35E).
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3-7 December

10-14 December

January 2002

2-5 January

7-11 January

7-11 January

7 January-

26 February

8 January-
1 February

15-18 January
16 -18 January
20 January-

1 February

28 January-
1 February

February 2002

1 February-
12 April

4-8 February
4-8 February
25 February-

1 March

25 February-
8 March

March 2002

4-8 March

2001 Government Contract Law
Symposium (5F-F11).

5th Tax Law for Attorneys Course
(5F-F28).

2002

2002 Hawaii Tax CLE
(5F-F28H).

2002 PACOM Tax CLE
(5F-F28P).

2002 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

7th Court Reporter Course
(512-71DC5).

157th Basic Officer Course (Phase
I, Fort Lee) (5-27-C20).

2002 USAREUR Tax CLE
(5F-F28E).

8th RC General Officers Legal
Orientation Course (5F-F3).

2002 JAOAC (Phase 1)
(5F-F55).

170th Senior Officers Legal
Orientation Course (5F-F1).

157th Basic Officer Course (Phase
I, TIAGSA) (5-27-C20).

77th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

62d Fiscal Law Course (5F-F12).

37th Operational Law Seminar
(5F-F47).

63d Fiscal Law Course (5F-F12).



18-29 March

25-29 March

25-29 March

April 2002

1-5 April

15-19 April

15-19 April

22-25 April

29 April-

10 May

29 April-
24 May

May 2002

13-17 May

June 2002

3-7 June

3-14 June

3 June-

12 July

4-28 June

10-14 June

17-21 June

17-22 June

17th Criminal Law Advocacy
Course (5F-F34).

4th Advanced Contract Law
Course (5F-F103).

171st Senior Officers Lega
Orientation Course (5F-F1).

26th Admin Law for Military
Installations Course (5F-F24).

4th Basics for Ethics Counselors
Workshop (5F-F202).

13th Law for Legal NCOs Course
(512-71D/20/30).

2002 Reserve Component Judge
Advocate Workshop (5F-F56).

148th Contract Attorneys Course
(5F-F10).

45th Military Judge Course
(5F-F33).

50th Legal Assistance Course
(5F-F23).

172d Senior Officers Legal
Orientation Course (5F-F1).

7th RC Warrant Officer Basic
Course (7A-550A0-RC).

9th JA Warrant Officer Basic
Course (7A-550A0).

158th Basic Officer Course (Phase
I, Fort Lee) (5-27-C20).

32d Staff Judge Advocate Course
(5F-F52).

13th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th Chief Legal NCO Course
512-71D-CLNCO).
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17-28 June

24-26 June

28 June-
6 September

July 2002

8-9 July
8-12 July
15 July-

9 August
15-19 July
15 July-

30 August

29 July-
9 August

August 2002

5-9 August

12 -16 August

12 August-
May 2003

19-23 August

19-30 August

September 2002

4-6 September

9-13 September

9-20 September

7th RC Warrant Officer Basic
Course (Phase I1)
(7A-550A0-RC).

Career Services Directors
Conference.

158th Basic Officer Course (Phase
I, TIAGSA) (5-27-C20).

33d Methods of Instruction
Course (Phase ) (5F-F70).

13th Legal Administrators Course
(7A-550A1).

3d JA Warrant Officer Advanced
Course.

78th Law of War Workshop
(5F-F42).

8th Court Reporter Course
(512-71DCE5).

149th Contract Attorneys Course
(5F-F10).

20th Federal Litigation Course
(5F-F29).

173d Senior Officers Legal
Orientation Course (5F-F1).

51st Graduate Course (5-27-C22).
8th Military Justice Managers
Course (5F-F31).

38th Operational Law Seminar
(5F-F47).

2002 USAREUR Legal
Assistance CLE (5F-F23).

2002 USAREUR Administrative
Law CLE (5F-F24E).

18th Criminal Law Advocacy
Course (5F-F-34).
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11-13 September 3d Court Reporting Symposium
(512-71DCS6).

16-20 September 51st Legal Assistance Course
(5F-F23).

23-24 September 33d Methods of Instruction

Course (Phase Il) (5F-F70).

3. Mandatory Continuing Legal Education Jurisdiction
and Reporting Dates

Jurisdiction Reporting Month
Alabama** 31 December annually
Arizona 15 September annually
Arkansas 30 June annually
Cdlifornia* 1 February annually
Colorado Anytime within three-year
period
Delaware 31 July biennialy
Florida** Assigned month
triennially
Georgia 31 January annually
Idaho Admission date triennially
Indiana 31 December annually
lowa 1 March annually
Kansas 30 days after program
Kentucky 30 June annually
Louisiana** 31 January annually
Michigan 31 March annually
Minnesota 30 August
Mississippi** 1 August annually
Missouri 31 July annually
Montana 1 March annually
Nevada 1 March annually

New Hampshire** 1 July annually
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New Mexico

New Y ork*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**

Rhode Idand
South Carolina**
Tennessee*

Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin*
Wyoming

* Military Exempt

prior to 1 April annually
Every two years within
thirty days after the
attorney’ s birthday

28 February annually

30 June annually

31 January biennialy

15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April

Group 2: 31 August
Group 3: 31 December
30 June annually

15 January annually

1 March annually
Minimum credits must be
completed by last day of

birth month each year

End of two-year
compliance period

15 July annually

30 June annually

31 January triennially
30 June biennially

1 February biennially

30 January annually

** Military Must Declare Exemption
For addresses and detailed information, see the March 2000

issue of The Army Lawyer.



4. Phasel (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of all RC-JAOAC Phase |
(Correspondence Phase) materials is NLT 2400, 1 November
2000, for those judge advocates who desire to attend Phase |1
(Resident Phase) at The Judge Advocate General’s School
(TJAGSA) in the year 2001 (hereafter “2001 JAOAC"). This
requirement includes submission of all JA 151, Fundamentals
of Military Writing, exercises.

Any judge advocate who isrequired to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TIAGSA, for grading with a postmark or elec-
tronic transmission date-time-group NLT 2400, 30 November

2000. Examinations and writing exercises will be expedi-
tiously returned to studentsto allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenseswill not
be allowed to attend the 2001 JAOAC. To provide clarity, al
judge advocates who are authorized to attend the 2001 JAOAC
will receive written notification. Conversely, judge advocates
who fail to complete Phase | correspondence courses and writ-
ing exercises by the established suspenses will receive written
notification of their ineligibility to attend the 2001 JAOAC.

If you have any further questions, contact LTC Karl Goet-
zke, (800) 552-3978, extension 352, or e-mail
Karl.Goetzke@hqgda.army.mil. LTC Goetzke.

JULY 2000 THE ARMY LAWYER « DA PAM 27-50-332 55



Current Materials of Interest

1. TJAGSA Materials Available through the Defense 2. Regulationsand Pamphlets
Technical Information Center (DTIC)
For detailed information, see the March 2000 issue of The
For a complete listing of the TIAGSA Materials Available Army Lawyer.
Through DTIC, see the March 2000 issue of The Army Lawyer.
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Individual Paid Subscriptionsto The Army Lawyer

Attention I ndividual Subscribers!

The Government Printing Office offers a paid subscription
service to The Army Lawyer. To receive an annual individual
paid subscription (12 issues) to The Army Lawyer, complete and
return the order form below (photocopies of the order form are

acceptable).

Renewals of Paid Subscriptions

To know when to expect your renewal notice and keep a
good thing coming . . . the Government Printing Office mails
each individual paid subscriber only one renewal notice. You
can determine when your subscription will expire by looking at
your mailing label. Check the number that follows“ISSUE” on
the top line of the mailing label as shown in this example:

A renewal notice will be sent when thisdigitis 3.
!

ARLAWSMITH212]
JOHN SMITH

212 MAIN STREET
FORESTVILLE MD 20746

ISSUEOO3 R 1

The numbers following ISSUE indicate how many issues
remain in the subscription. For example, ISSUEOOL indicatesa
subscriber will receive one moreissue. When the number reads
| SSUEOOO, you have received your last issue unless you

United States Government

INFORMATION

Order Processing Code:

* 5814

YES, please send subscriptions to:
Army Lawyer
Military Law Review

The total cost of my orderis $ .

Price includes reguiar shipping & handling and is subject to change.

Nams or title (Please type or print)
‘Company name Room, tloor, suite
Street address
/ /
City State Zip code+4

Check payable to:

renew. You should receive your renewal notice around the
same time that you receive the issue with |SSUEQO3.

To avoid a lapse in your subscription, promptly return the
renewal notice with payment to the Superintendent of Docu-
ments. If your subscription serviceisdiscontinued, simply send
your mailing label from any issue to the Superintendent of Doc-
umentswith the proper remittance and your subscription will be
reinstated.

Inquiries and Change of Address I nformation

Theindividual paid subscription service for The Army Law-
yer is handled solely by the Superintendent of Documents, not
the Editor of The Army Lawyer in Charlottesville, Virginia.
Active Duty, Reserve, and National Guard members receive
bulk quantities of The Army Lawyer through official channels
and must contact the Editor of The Army Lawyer concerning
this service (see inside front cover of the latest issue of The

Army Lawyer).

For inquires and change of address for individual paid sub-
scriptions, fax your mailing label and new address to the fol-
lowing address:

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM

Washington, D.C. 20402

Credit card orders are welcome/

Fax your orders (202) §12-2250
Phone your orders (202) §12-1800

(ARLAW) at $29 each ($36.25 foreign) per year.
(MILR) at $17 each ($21.25 foreign) per year.
For privacy protection, check the box below:
Do not make my name available to other mailers

Check method of payment:

Superintendent of Documents

[[] ePoDepositAccount [ [ T [ T [ [ ]
[] wisa

D MasterCard D Discover

L

HEEENEEEEEEEEEENEE

Daytime phone including area code

{expiration date)

Purchase order ber {oph

Authorizing signature 297

Mail to: Superintendent of Documents, PO Box 371954, Pittsburgh PA 15250-7954

Important: Please include this completed order form with your remittance.

Thank you for your order!



By Order of the Secretary of the Army:

ERIC K. SHINSEKI
General, United States Army
Chief of Staff

Official: Distribution: Special

Sl B AL

JOEL B. HUDSON
Administrative Assistant to the
Secretary of the Army
0016501

Department of the Army

The Judge Advocate General's School
US Army

ATTN: JAGS-ADL-P
Charlottesville, VA 22903-1781
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PIN: 078166-000
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