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Twenty-First Century Embedded Journalists: Lawful Targets?
Major Douglas W. Moore"
I. Introduction

It is now 2012 and an international armed conflict exists between Iran and Iraq. Since U.S. military forces withdrew
from Iraq in early 2011, Iranian sentiment has grown increasingly hostile towards Iraq for its rejection of radical Shiite
influences in the new Iraqi government. Various international intelligence sources indicate that Iran initiated a coordinated
missile attack on several Iraqi towns. Nevertheless, Iran’s Military Information Minister emphatically states that Iraq
initiated the first strike. The security of the greater Middle East hangs in the balance.

As a result of this crisis, the United Nations Security Council (UNSC) passes a UNSC resolution authorizing member
states to form a multinational force under a unified command to take “all necessary means” to restore international peace
and security in the Middle East.* The United States will spearhead a multinational force with the intent to conduct a ground
war in Iran. The UNSC is concerned with the ground invasion being perceived as a “war on Islam,” resulting in a greater
Middle East regional war. Additionally, the United States is concerned with maintaining public support for the conflict due
to national exhaustion from the previous wars in Iraq and Afghanistan.

In advance of military intervention, the Secretary of Defense (SECDEF) calls a Pentagon press conference to announce
the general framework for the media’s involvement in the military operations. A Department of Defense (DoD) spokesperson
communicates that the ultimate strategic success of this campaign is based upon winning the information war through the
extensive use of media coverage. Specifically, the Joint Force Commanders (JFC) and the Public Affairs Officers (PAO)
have been told to “accommodate the media whenever possible” by (1) “disseminatf[ing] accurate and timely information” to
inform the public and grow coalition support and (2) to “counter adversary propaganda and erroneous information in the
adversary’s press.” The aggressive use of military and civilian media assets are designed to garner public support for the
conflict and attack Iran’s current misinformation campaign so other Shiite radical groups will be deterred from joining the
cause. In addition, undermining Iran’s propaganda campaign will have the intended effect of creating dissent within the
enemy’s ranks, and accelerating their capitulation.

Aside from the Coalition’s strategic objectives for the use of the media, the Pentagon also unveils the smaller scale
details of how journalists will be involved on the battlefield. The Pentagon plans to invite hundreds of well-seasoned war
correspondents to embed in frontline units for the duration of combat operations. Initially, the U.S. military will host two-
week “boot camp” sessions for journalists bound for combat. The instruction, provided by U.S. Army drill sergeants at U.S.
military facilities, will primarily focus on the safety of journalists. However, journalists will also be taught the basics of
providing first aid to combatants, land navigation, familiarization with military equipment and weapon systems as well as
techniques designed to safeguard tactical information in combat. After completion of the course, journalists will be
accredited and assigned to combat units. Each war correspondent will then be issued an identity card to comply with
Geneva Conventions protocol, providing notice of their civilian status, yet giving them special protections as prisoners of
war (POW) in the event of enemy capture.’

* Judge Advocate, U.S. Army. Presently assigned as the Brigade Judge Advocate, 506th Infantry Regiment, 101st Airborne (Air Assault) Division, Fort
Campbell, Ky. LL.M., 2009, The Judge Advocate General’s Sch., U.S. Army, Charlottesville, Va.; J.D., 1999, Roger Williams University School of Law,
Bristol, R.I.; B.S. in Business, 1993, Miami University, Oxford, Ohio. Previous assignments include Group Judge Advocate, 202d Military Police Group
(Criminal Investigative Division), Seckenheim, F.R.G., 2007-2008; Defense Counsel, Trial Defense Services Europe, Mannheim, F.R.G., 2005-2007; Trial
Counsel, 3d Brigade Combat Team, 1st Infantry Division, Vilseck, F.R.G., 2003-2005; Brigade Judge Advocate, 3d Brigade Combat Team, 1st Infantry
Division, Forward Operating Base Warhorse, Irag, 2004—2005; Legal Advisor, Task Force Falcon, Camp Bondsteel, Kosovo, 2002-2003; U.S. Army
Aviation & Missile Command, Redstone Arsenal, Huntsville, Ala. (Chief, Administrative Law, 2002-2003; Officer-in-Charge of Tax Center, 2002; Chief,
Legal Assistance, 2001-2002); Co-author of 4An Introduction to the International Criminal Court, 46 NAVAL L. REV. 112 (1999); Member of the bars of
Ilinois, the U.S. Court of Appeals for the Armed Forces, and the Supreme Court of the United States. This article was submitted in partial completion of the
Master of Laws requirements of the 57th Judge Advocate Officer Graduate Course.

! Chapter VII of the UN Charter, entitled “Action With Respect to Threats to Peace, Breaches of the Peace, and Acts of Aggression,” provides the UNSC
authority to determine what measures should be employed to address acts of aggression or other threats to international peace and security. U.N. Charter art.
42. Under Chapter VII, Article 42 allows the use of military force should non-military means in resolving a conflict prove to be inadequate. /d. The UNSC
communicates the authority to use military measures with the language “all necessary means.” 7d.

2 JOINT CHIEFS OF STAFF, JOINT PUB. 3-61, PUBLIC AFFAIRS, at |-2 (9 May 2005) [hereinafter JOINT PUB. 3-61] (citing primary reasons why JFCs and PAOs
will allow media to report on military operations); see also JOINT CHIEFS OF STAFF, JOINT PUB. 3-13, INFORMATION OPERATIONS, at X (13 Feb. 2006)
[hereinafter JOINT PuB. 3-13] (discussing that public affairs is a core capability of the greater military information operations mission).

% Geneva Convention Relative to the Treatment of Prisoners of War art. 4A(4), Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 (entered into force Oct. 21,
1950) [hereinafter GC IlI].
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In theater, war correspondents will have unprecedented access to the battle space—from the unit planning cells at the
tactical operations center (TOC) to the infantry patrolling cities and engaging the enemy in firefights. Journalists will be
exposed to the same personal risks as the ground forces and experience daily life from the perspective of the servicemembers.
Except for the issuance of a weapon, they will be permitted to wear military uniforms in combat and will be issued helmets
and ballistic vests for protection. On the battlefield, journalists will travel by military transportation and use military
communication technology to get their stories to the press. Their work product may be censored by the unit to ensure
operational security. This same censorship will also be applied to military journalists who will work and live along side war
correspondents covering the same events. Both military and non-military journalists will come under the command and
control of the unit PAO for the duration of their embedding.

In response to the DoD’s media policy for combat operations, Iran has declared that the Coalition’s use of embedded
Journalists violates Article 79, Protocol I to the Geneva Conventions." Consequently, Iran warns that it has the right to
lawfully target embedded journalists as they are not being used in their professional capacity, but instead as an extension of
military operations.

Though hypothetical, this scenario illustrates how the conduct and use of war correspondents on the modern battlefield
threatens their special protective status under international law. There is no doubt that the current conflicts in Iraq and
Afghanistan have forced the U.S. military to make fundamental changes in the way it conducts warfare.® The United States
has increasingly relied upon non-military members such as DoD civilian employees, government contractors, and non-
affiliated civilians® to “accomplish tasks directly affecting the tactical success of an engagement.”” As a result of these recent
changes, the role of journalists has become increasingly important to military wartime objectives.® Today’s prevalent
practice of embedding journalists in tactical units has established an unprecedented level of military-press relations and raises
a troubling and unanswered question: does the U.S. embedded journalist program strip war correspondents of their historical
protections under the laws of war and make them lawful targets?

The answer depends upon whether journalists perform activities outside the scope of their “professional mission”
permitted by Article 79 of Protocol | during the course of an armed conflict.’ Journalists who perform activities that are in
direct support of combat operations can be viewed as taking “a direct part in hostilities” under the United States’ view of

* Protocol Additional to the Geneva Conventions of Aug. 12, 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol 1)
art. 79, June 8, 1977, 1125 U.N.T.S. 3 (entered into force Dec. 7, 1978) [hereinafter Protocol I]. While the United States is not a ratifying party to Protocol I,
it recognizes the legal effect of these provisions as being customary international law which is equally as binding on States in conducting themselves in
accordance with the laws of war. See The Sixth Annual American Red Cross-Washington College of Law Conference on International Humanitarian Law:
A Workshop on Customary International Law and the 1977 Protocols Additional to the 1949 Geneva Conventions, 2 AM. U.J. INT'L L. & PoOL’Y 416, 419—
420 (1987) [hereinafter U.S. State Dep’t Remarks] (transcript of remarks made by Michael Matheson, U.S. Dep’t of State Deputy Legal Advisor).
Customary international law results from the general and consistent practice of States followed from a sense of legal obligation. Military and Paramilitary
Activities (Nicar. v. U.S.), 1986 1.C.J. 14 (June 27). Customary international law does not require full acceptance by all States to be binding, but the more
States following the particular practice, the more likely it is to be binding on all States, unless one State persistently objects. /d.

® The Department of Defense (DoD) Quadrennial Defense Review Report (QDR) asserts that DoD must “aggressively” pursue the transfer of those functions
which are “indirectly or not linked to warfighting” to the public sector. U.S. DEP’T OF DEFENSE, QUADRENNIAL DEFENSE REV. REP. 53-54 (Sept. 30, 2001)
[hereinafter 2001 QDR]. The QDR calls for the DoD to more clearly identify “core” DoD functions and asserts that a “major change in the culture of the
Department” is necessary to end the performance of many non-core functions by uniformed servicemembers. Id. It states, “any function that can be
provided by the private sector is not a core government function.” 7d.

® Unless noted, a person not a member of a uniformed armed force, also called a non-military member, is assumed to be a civilian for the purpose of this
article. International law defines “civilians” in a variety of places, but just as often uses the term without definition or by exception. See, e.g., Geneva
Convention Relative to the Protection of Civilian Persons in Time of War art. 4, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 (entered into force Oct. 21,
1950) [hereinafter GC IVV]. Geneva Convention IV defines and discusses “protected persons” rather than “civilians” and does so by exclusion rather than
inclusion. Id. Geneva Convention for the Amelioration of the Condition of Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114,
75 U.N.T.S. 31 (entered into force Oct. 21, 1950) [hereinafter GC ] discusses “persons who accompany the armed forces without actually being members
thereof” in art. 13(5). It uses the term “civilian population” without a definition. Id.; see, e.g., Protocol |, supra note 4, arts. 43, 50 (defining “armed forces”
in Article 43 and defining “civilian™ by exception in Article 50). Persons who accompany the armed forces without being members thereof, such as civilian
employees and most contractors, are civilians under the definition by exception since they are identified in Article 4A(4). GC Ill, supra note 3, art. 4A(4);
see generally W. Hays Parks, Air War and the Law of War, 32 A.F. L. REv. 1, 75, 113 (1990) (discussing the legislative history of the definition of
civilians).

" Colonel Steven J. Zamparelli, Competitive Sourcing and Privatization: Contractors on the Battlefield, What Have We Signed Up For?, A.F.J. LOG. 9, 10
(Fall 1999) (discussing the level of involvement non-military members have in today’s military operations). See generally Major Lisa L. Turner & Major
Lynn G. Norton, Civilians at the Tip of the Spear, 51 A.F. L. REV. 1 (2001) (defining the types of civilians who accompany the force and the roles they play
in today’s military operations).

8 JOINT PUB. 3-61, supra note 2 (providing strategies for the use of the media in military operations).

® Protocol I, supra note 4, art. 79.
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Article 51(3) of Protocol 1. Consequently, when embedded journalists are used as mere extensions of the military’s
information operations, the inappropriate use of their professional activities subjects them to a potential loss of protections
and makes them a lawful target.

In order to support this contention, this paper is divided into three sections. Section Il brings historical context to the use
of journalism in armed conflicts in order to provide a framework for the evolution of military-press relations, which has
culminated in the use of embedded journalism. Section 111 establishes the legal axis for conducting combat journalism under
the laws of war, to specifically include the legal status and protections afforded journalists in international armed conflicts.
The discussion will then turn on the interplay between what it means for a journalist to be “engaged in dangerous
professional activities” and what types of circumstances could adversely affect their status as civilians under differing
theories of Article 51(3)’s practical application.* Section IV provides recommended criteria to help determine what types of
circumstances create a loss of Article 79 protections for embedded journalists. This section concludes that the U.S. use of
embedded journalists has stripped war correspondents of their special civilian protective status when they are not “engaged in
dangerous professional missions,”*? and instead, embedded journalists are being used as instruments of warfare for the
greater military mission.

1. Historical Framework for Embedded Journalism

The Pentagon officer who conceived and advanced the embedded journalist program should step forward
and demand a fourth star for his epaulets. By prepping reporters in boot camps and then throwing them in
harm’s way with the invading force, the U.S. military has generated a bounty of positive coverage of the
Iraq invasion, one that decades of spinning, bobbing, angl weaving at rear-echelon briefings could never

achieve.

The use of embedded journalism is inextricably linked to the war correspondent whose origins have been deeply rooted
in military operations since the birth of journalism itself.** Understanding the role of today’s war correspondent requires a
historical perspective of their relationship with the military, their evolving roles, and the access and security strategies that
they confront on the battlefield.”> These concepts create the historical framework for the use of embedded journalism in
today’s combat operations.

A. Military-Press Relations
The first essential in military operations is that no information of value shall be given to the enemy. The
first essential in newspaper work and broadcasting is wide-open publicity. It is your job and mine to try to

. : . . . 16
reconcile those sometimes diverse considerations.

Ever since war correspondents took to the battlefield, a struggle has existed between their aim to broadcast the full story
to the public and the military’s goal to preserve the mission’s operational security.'” According to the RAND Corporation, a

© 1d. art. 51(3).

1 Article 79 establishes the primary measures of protections specifically accorded journalists. Id. art. 79(1), (2).
2 14, art. 79(1).

'3 Jack Shafer, The PR War, SLATE, Mar. 25, 2003, available at http://www.slate.com/id/2080699/.

% Prior to the Mexican War, military commanders directly reported the events of battle in the form of longer written works, and resented the idea of civilian
influence. See generally MITCHEL P. ROTH, HISTORICAL DICTIONARY OF WAR JOURNALISM preface (1997). Thucydides provided personal written accounts
of the Peloponnesian War while serving as a military officer in command of the Greek fleet at Thasos (424 B.C.) where the Spartans met defeat. Id. As
commanding general, Julius Ceasar reported about the invasion of Britain in 55 B.C. Id.

15 See generally CHRISTOPHER PAUL & JAMES J. KIM, REPORTERS ON THE BATTLEFIELD: THE EMBEDDED PRESS SYSTEM IN HISTORICAL CONTEXT (2004).
Reporters on the Battlefield is the first comprehensive work that has attempted to systematically evaluate and understand the embedded press system based
upon multiple research studies linked with historical analysis. ROTH, supra note 14, at preface.

8 OFFICE OF THE SEC’Y OF DEFENSE, WASHINGTON D.C., FINAL REP. TO CONGRESS, CONDUCT OF THE PERSIAN GULF WAR 651 (Apr. 1992) [hereinafter
PERSIAN GULF WAR REPORT] (quoting Dwight D. Eisenhower, 1944), available at http://www.ndu.edu/library/epubs/cpgw.pdf; see also PAUL & KIM, supra
note 15, at 1. General Eisenhower’s success in dealing with the competing goals of the military and media is evident by the well documented media reports
forever encapsulated in a monument dedicated to him by war correspondents who reported the Normandy invasion events of 6 June 1944,
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non-profit research organization in cooperation with the DoD, the mission, organizational attributes and goals of each
institution are key components in understanding this relationship.®® These components are also helpful in qualitatively
evaluating the potential for future conflict or cooperation between these institutions. **  However, analyzing these
components has no context without a thorough reading of history.? Today’s embedded journalist is a product of the military-
press relations created from a common history of conflict and cooperation.

B. Development of War Reporting

Aside from the ideological underpinnings of military-press relations, the development of war reporting has largely
evolved due to changes in technology, public culture, and tactical considerations on the battlefield. The years between 1840
and 1945 represent the conceptual stages of organized journalism on the battlefield. The idea of an embedded journalist was
wholly undeveloped and largely unregulated by the media and military. However, during the post-World War Il era, more
formal mechanisms for defining the war correspondent’s role on the battlefield emerged from a variety of global conflicts.
At the dawn of the twenty-first century, embedded journalism was born. Today, the use of the embedded journalist has been
widely heralded as the future in combat reporting. %

1. The Early Modern War Correspondent

The modern professional war correspondent, that unarmed civilian who reported the war from the trenches on behalf of a
press agency, did not officially arrive on the journalistic landscape until the 1840s.”* Closely preceding the Mexican-
American War (1846-1848), the invention of the telegraph, the penny printing press, and the rise in literacy helped to usher
in the public’s perennial appetite for war news.?®  For the first time, short, descriptive stories became common because
events could be reported as they occurred.”® These technological advances, coupled with the lack of government
censorship,? fueled the public’s demand for increased media coverage and the need for independent war correspondents.?

Ideologically, the real explosion of professional combat media coverage came during the U.S. Civil War (1861-1865),
when correspondents were dispatched to the field on a larger scale to garner public support for the varying causes.”’

" Numerous scholars begin their discourse on press-military relations from the idea that both institutions are inherently different in their nature and goals.
See, e.g., Michael D. Steger, Slicing the Gordian Knot, 287 U.S.F.L. REV. 957, 957-1007 (1994); Douglas Porch, No Bad Stories, 55 NAVAL WAR C. REV.
85 (2002); Neil Hickey, Access Denied: Pentagon’s War Reporting Rules Are Toughest Ever, 40 COLUM. JOURNALISM REV. 26-31 (2002). Dr. Douglas
Porch is a specialist in military history and professor of national security at the Naval Postgraduate School in Monterey, California.

8 pAUL & KIM, supra note 15, at 7-34; see infra, App. A.
¥ pauL & Kim, supra note 15, at 35.
2 14 at preface.

2! Embedded journalism is the most preferred method of reporting on combat operations according to media research and top U.S. military leadership. Id. at
xiii (quoting comments from multiple prominent war correspondents, Assessing Media Coverage of the War in Iraq: Press Reports, Pentagon Rules, and
Lessons for the Future, A Brookings Iraq Series Briefing, Falk Auditorium, Washington, D.C. (June 17, 2003)); see also Interview by Tony Snow, Fox News
Sunday, with General Tommy Franks, CENTCOM Commander, U.S. Army (Apr. 13, 2003) (transcript available at
http://www.foxnews.com/printer_friendly_story/0,3566,84055,00.html). General Tommy Franks is a major supporter of the embedded journalism system.
1d.

2 William “Billy” Howard Russel of The Times of London, Edwin Lawrence Godkin of the London Daily News, and G.L. Gruneisen of the Morning Post,
who reported during the Crimean War (1853-1855), are considered by historians to be the first modern independent war correspondents. See PHILLIP
KNIGHTLEY, THE FIRST CASUALTY: THE WAR CORRESPONDENT AS HERO AND MYTH-MAKER FROM THE CRIMEA TO KOsovo (2nd ed. 2000); ROTH, supra
note 14, at preface.

% ROTH, supra note 14, at preface. On 24 May 1844, Samuel B. Morse electronically transmitted the first message via a telegraph from railway station in
Baltimore, Maryland to the U.S. Supreme Court chamber in Washington, D.C. See generally The Samuel F. B. Morse Papers at the Library of Congress,
1793-1919, http://lcweb2.loc.gov/ammem/sfbmhtml/sfomhome.html (last visited July 15, 2009).

2 ROTH, supra note 14, at preface.

% Correspondents and sketch artists were allowed to provide both written and visual depictions of battles from the front lines without any government
interference. STEPHEN L. VAUGHN, ENCYCLOPEDIA OF AMERICAN JOURNALISM 84 (2007).

% The Mexican-American War (1846-1848) also represents the first time U.S. reporters covered a foreign war. ROTH, supra note 14, at preface.

" During the U.S. Civil War (1861-1865), the Confederates relied heavily on telegrams and letters from servicemen to get their news, while at least 500
journalists covered the war for the Union in various capacities. Id. at 4. European press, particularly from Great Britain, tended to favor the Confederacy.
Id. In fact, William Howard Russell, the British war correspondent of Boer War fame, was derided as “Bull Run Russell” for his criticism of the Union

4 JULY 2009 « THE ARMY LAWYER « DA PAM 27-50-434



However, unlike the Mexican-American War, media coverage was subject to “haphazard and arbitrary censorship” by a
variety of techniques that “frequently depended upon the attitudes of individual generals and other officials” and less on
issues of operational security.”® Despite these imposed limitations, war correspondents played a significant role in
thoroughly documenting the conflict.”

Reporters in the Indian Wars (1860-1890) were less censored than journalists in the Civil War, but the inaccessibility of
technology in the remote prairie areas acted as a natural barrier to getting stories to press.*® More important than the actual
reporting though, was the change of the war correspondent’s role on the battlefield. Journalists were frequently required to
become combatants and often participated in the full range of daily hardships experienced by Soldiers. **

During World War | (1914-1918), independent war correspondence regressed due to harsh censorship controls of
American journalists at the federal, state, and local levels.** In one case, then-Major Douglas MacArthur, head of the War
Department’s Bureau of Information, declared that the press should be subservient to the needs of the military in wartime.®
These ideals culminated into the first known “mediated war.”* Governments controlled war correspondent reporting to gain
support from their constituencies and to persuade their opponents.®® This notion was exemplified in the creation of the first
U.S. established “propaganda agency” which promoted pro-war materials to various media outlets.*® At the ground level,
war correspondents could not be accredited by the American Expeditionary Force unless they swore an allegiance to the
United States.®” This policy made war correspondents virtual members of the armed forces, promoting and supporting the
military’s information operations.

Censorship continued to hamper war correspondent reporting during World War 11 (1939-1945).%® However, censorship
was not so readily used to support the national political agenda as much as to promote operational security.*® As a result,
journalists overwhelmingly cooperated in enforcing “voluntary” guidelines promulgated by the U.S. Office of Censorship
established under the 1941 War Powers Act.”® Every written report was subject to censorship, otherwise war correspondents
were denied clearance to the war theater.** At the front, journalists joined press camps and moved and lived amongst the

Army during the Battle of Bull Run, and was sent home to England by the Union. Id. Aside from public interest, war coverage was also considered by
many to be the fashion of the day. 1d.

% \VAUGHN, supra note 25, at 84. Telegraph communication was subject to prior censorship, reporters were often barred from the field and newspapers were
subject to closure for printing offensive matter. Id. In one instance, U.S. Secretary of War Edwin Stanton ordered the seizure of a Washington D.C.
newspaper which violated censorship rules. Id. General Ambrose Burnside had the Chicago Times seized and closed for three days after it criticized him,
President Abraham Lincoln, and other government officials. 7d.

% ROTH, supra note 14, at 4-5.
% \/AUGHN, supra note 25, at 85.

®! In 1880, while waiting for the Sioux tribal leader Sitting Bull to surrender, a war correspondent was required to join a skirmish line to fight off the Indians.
ROTH, supra note 14, at 7, 87. During the Indian Wars (1860-1890), reporters did not have the luxuries of ready access to towns, railroads and telegraphs as
they did in the Civil War. Id. at 7. Instead, most journalists were required to live with the military units as they traveled to and from the battlespace. /d.

® Censorship of war correspondent reporting actually gained popularity with the initiation of the Boer War in South Africa (1899-1902). VAUGHN, supra
note 25, at 85. This conflict virtually extinguished the independence of the war correspondent. /d. Censorship was also a similar barrier in the Russo-
Japanese War (1904-1905). Id.

B,

* A “mediated war” is where warfare essentially becomes conflicts and controversies between parties who indirectly exchange information and arguments
via the mass media and war correspondents on the front lines in order to gain public support and persuade opponents. Hans Mathias Kepplinger et al.,
Instrumental Actualization: A Theory of Mediated Conflicts, 6 EUR. J. OF COMM., No. 3, at 263-90 (1991).

B 1.

% The U.S. Committee on Public Information (1917-1919), headed by George Creel distributed vast amounts of pro-war materials to newspapers and other
media agencies, while also publicizing that freedom of expression could be limited in war emergencies. VAUGHN, supra note 25, at 85.

% Id. Reporters interesting in covering the war were required to take an oath of loyalty to the U.S. government and post a $10,000 bond in order to obtain
accreditation. /d. Many newspapers of the leftist persuasions were banned under the Espionage Act of 1917 and the Sedition Act of 1918. /d.

®1d.

® Id.; see also Near v. State of Minnesota, 283 U.S. 697 (1931) (banning forms of media censorship by government as violating the First Amendment’s right
to liberty of press and speech).

0 \VAUGHN, supra note 25, at 85. The 1941 War Powers Act banned publishing material on subjects such as military plans, intelligence operations and new
weapon systems. /d.

“d
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troops.* They often accompanied units into battle, allowing the public to get a close and personal view of the war.*® It was
even common for war correspondents to wear the uniforms of officers.** By the war’s conclusion, war correspondents had
again become “the propaganda arm of [the] government” as in World War |, except this time they were more willing
participants due to the patriotic fervor and belief that World War 11 was a war of national survival.”

2. Post-World War Il Reporting: Access and Strategy Development

In post-World War 1l conflicts, the press and military “managed their interactions in a variety of ways, sometimes
adhering closely to the tensions and conflicts of the past, and at other times actively seeking new ways of engagement.”* At
the outset of the Vietnam War (1960-1975), the U.S. military expanded the cooperative working relationship with the war
correspondent that had been established in World War 1l and virtually eliminated censorship.*” The journalist also had
unprecedented access to the battlefield, “due largely to the growth of television as a popular mainstream medium for prime-
time news.”*® War correspondents like Joe Galloway even embedded with Soldiers in battle.* The military’s agenda was to
use the media to garner public support for the war.*® However, as the conflict prolonged and the “political consensus”
viewed the U.S. military role in Vietnam as unfavorable, the “press-military relations soured.”" In fact, these relations left a
mutual legacy of “mistrust and skepticism” that spilled over into future U.S. military operations. >

The Vietnam experience led the U.S. military to maintain greater control of press access in times of military engagement
due to mistrust of the media by many senior military leaders.>® As a result, in Grenada (1983), war correspondents were not
permitted to accompany the Marines during the invasion.>® Instead, the U.S. military cited “operational security and the

2 Porch, supra note 17, at 88.

3 There were 558 accredited print and radio correspondents were assigned to the Normandy Landing campaign but fewer than 30 journalists hit the beaches
of Normandy, France with the troops on 6 June 1944. FREDERICK S. VOSS, REPORTING THE WAR: THE JOURNALISTIC COVERAGE OF WORLD WAR I, at 8
(1994). Correspondents filed over 700,000 words alone on D-Day, 6 June 1944. Id. Famed World War Il correspondent, Ernie Pyle, captured the hearts of
Americans as he told the personal stories of the men in battle, by following the troops to North Africa, Sicily, Italy, France and the Pacific. See generally
JAMES TOBIN, ERNIE PYLE’S WAR: AMERICA’S EYEWITNESS TO WORLD WAR Il (1997); ERNIE T. PYLE, BRAVE MEN (Henry Holt and Co., Inc., 1944)
(1943).

4 Porch, supra note 17, at 88.

% VAUGHN, supra note 25, at 86 (quoting a Canadian journalist for Reuters news agency who claimed that censorship was initially enforced, but then
journalists self-imposed censorship as an act of patriotism).

4 PAUL & KIM, supra note 15, at 36 (discussing the various legacies of combat journalism in the post World War 11 era).

“"In contrast to World War Il and other earlier conflicts, the U.S. military in Vietnam did not impose censorship techniques due to the type of combat
operations. FRANK AUKOFER & WILLIAM P. LAWRENCE, FREEDOM FORUM FIRST AMEND. CTR., AMERICA’S TEAM; THE ODD COUPLE: A REPORT ON THE
RELATIONSHIP BETWEEN THE MEDIA AND THE MILITARY 43 (1995). In Vietnam, combat operations consisted of widespread small-unit actions, conducted
mostly during daylight hours, as opposed to large scale combat missions. Id. Reporters were transported to the field via military transportation, often
accompanied by public affairs personnel. Id. War correspondents were free to observe and report combat operations mainly because there was not a strong
imperative for secrecy. Id. Consequently, news stories went out unimpeded by any security review. Id. Interestingly, it is arguable whether the strained
relationship between the media and military has anything to do with censorship, as the relationship seemed better in World War 1l when censorship was
heavily supported. Porch, supra note 17, at 85-86. Instead, some believe the absence of a U.S. victory in Vietnam accounts for this strained relationship.
Id.

% pauL & Kim, supra note 15, at 37.

“ Beginning in early 1965, Joe Galloway served three tours in Vietnam as a war correspondent with United Press International. See generally LIEUTENANT
GENERAL HAROLD G. MOORE & JOSEPH L. GALLOWAY, WE WERE SOLDIERS ONCE . . . AND YOUNG (1992). In November 1965, at Landing Zone X-ray in
the Battle of Ira Drang Valley, Galloway embedded with the 1st Cavalry Division and rescued numerous wounded American Soldiers under heavy enemy
fire. Id. Later in 1998, Galloway was awarded the Bronze Star with V device by the U.S. Army. Id. He was the only civilian awarded a medal of valor
from the Vietnam War. 7d.

% pauL & Kim, supra note 15, at 37.

' Id. The media’s coverage often differed drastically from the U.S. government administration’s reports on war events, especially the body count. Id.
Eventually, the press-military relations got worse after the 1968 Tet Offense, when reporters went from being skeptical to outright mistrusting the military.
Id.

%2 Id. at 36, 38-39. While Vietnam era journalists distrusted the military, the military viewed the press as being subversive and unpatriotic. Id.

%8 Control of access meant keeping the media controlled during the opening days of an engagement and allowing the military to become the primary, if not
the only, source of information during the time of war. Steger, supra note 17, at 987.

% PAUL & KIM, supra note 15, at 36, 38-39. See generally CHARLES C. MOSKOS, THE MEDIA AND THE MILITARY IN PEACE AND HUMANITARIAN
OPERATIONS, CANTIGNY CONFERENCE SERIES (Chicago: McCormick Tribune Found., 2000) (suggesting that the U.S. press policy during the Grenada
period might have been modeled by Great Britain’s policy to have complete control over reporters during the 1982 Falklands War).
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personal safety of the reporters” as reasons to prevent reporter access.®> Moreover, planning for media involvement in
combat operations was not deemed critical to the military mission.®® These events led to the Sidle Commission
recommending the creation of the DoD National Media Pool in 1985.>" The pool was designed to contain a preselected group
of reporters that could be activated in the event of late-breaking or secret operations.”® However, the implementation of the
press pool in the Panama invasion (1989) failed due to the lack of prior military coordination.® This failure led then
Chairman of the Joint Chiefs of Staff, General Colin Powell to more acutely define the role of the war correspondent in
military operations by directing that,

the media aspects of military operations are important . . . [and] media coverage and pool support must be
planned simultaneously with operational plans and should address all aspects of operational activity,
including direct combat, medical, prisoner of war, refugee, equipment repair, refueling and rearming, civic
action, and stabilization activities. Public Affairs annexes should receive command attention when
formulating and reviewing all such plans.®°

Media experts believe this directive forever “changed the attitudes with the military and convinced commanders that public
affairs planning was an important part of overall operational planning, not just the responsibility of public affairs officers.”®*
As a result, the Panama conflict spawned a new military movement to better integrate the media into military combat
missions while still balancing operational security concerns.®

The First Gulf War (1990-1991) required a higher level of military-press cooperation to address the need for media
integration into the combat mission. It was America’s first war where war correspondents could instantaneously broadcast
their stories to the world.®® The military had good intentions to increase media access, but operational secrecy still threatened
media relations due to the mission.® In response, the military created an elaborate system of accreditation, press pools, and
military-media escorts to be used until the conflict ceased.®® While this system increased the war correspondent’s coverage
of the war, censorship issues limited their reporting effectiveness.®

Censorship became an issue for two primary reasons during the First Gulf War. First, the pool system imposed blackout
periods during key operational phases and limited access by requiring the review of all printed reports prior to press release.®”
Secondly, war correspondents became frustrated they could not report their stories alongside the military, causing some to

% pauL & KIMm, supra note 15, at 39.

% Based upon the Vietnam experience, the prevailing view among commanders was that the news media should be handled only by assigned public affairs
(PA) personnel, separate from the operational mission. AUKOFER & LAWRENCE, supra note 47, at 44-45. Consequently, in Grenada, commanders excluded
PA from the operational aspects of the deployment process. /d.

5 As a result of the Grenada debacle, the DoD appointed retired Major General Winant Sidle to review the military’s press policy after numerous news
organizations accused the administration of violating their First Amendment Constitutional rights by not allowing media access to combat operations. PAUL
& KiIM, supra note 15, at 40. The Commission’s 1984 recommendations culminated in the creation of the DoD National Media Pool (DNMP). /d. at 40; see
also AUKOFER & LAWRENCE, supra note 47, at 44 (explaining the practical effect of the Sidle Commission’s recommendations on Public Affairs).

%8 PAUL & KIM, supra note 15, at 40.
¥ Id.

8 AUKOFER & LAWRENCE, supra note 47, at 44—45 (directing military commanders to think seriously about the coordination of media into the operational
process).

81 /4. at 45.
82 1.
8 1d. at 11.

8 The nature of the “left hook” surprise attack through southern Iraq into Kuwait with Coalition forces spread on a 300 mile front created a concern that
media accessibility would cause an information leak. Id. at 9. Lack of press access also stemmed from Secretary Cheney’s belief that the press was
irresponsible and had to be controlled. See also Steger, supra note 17, at 974.

% The military developed an ad hoc system of combat pools which the news organizations helped to set-up. Steger, supra note 17, at 973.

% The combination of security review and the use of the combat pool system worked together as a form of censorship to limit access. PAUL & KIM, supra
note 15, at 42-43. Some journalists complained that the denial of access permitted under the combat pool system was actually worse than the censorship,
because entire stories were never allowed to be told due to imposing military commanders in the field. AUKOFER & LAWRENCE, supra note 47, at 11, 17.
For example, reporters could not tell the story that the famed battleship, U.S.S. Missouri, fired naval gunfire for the first time since World War |1 during
Operation Desert Storm. /d.

5 PAUL & KIM, supra note 15, at 42-43.
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unilaterally venture off at their own peril.®® After all, of the 1600 reporters approved to cover the war, only 186 accompanied

combat units into action.”® However, despite these limitations, journalistic output was extremely large compared to previous
conflicts.”® In fact, it was primarily due to a more media savvy military leadership that “some of the most extensive controls
ever on information and press coverage” were implemented.” This mindset permitted the DoD to later adopt the nine
Principles for News Media Coverage of DoD Operations.” As a guide for all future coverage of U.S. military engagements,
these DoD principles were critical to the growth of embedded combat journalism, by replacing the pool system as the
standard means of combat coverage with “open and independent reporting.””

3. Dawn of the Modern Embedded Press System

Journalists’ objections to the pool system revived the embedded media approach first used in World War Il and Vietnam,
although now far more formal and planned than in the past.”® The Bosnia War (1992-1995) first introduced the term
“embedded press” to describe a type of press procedures.”” The procedures involved a reporter “being assigned to a unit,
deploying with it, and living with it throughout a lengthy period of operations.”’® Furthermore, the concept of security
review became less of a formal censorship mechanism imposed by higher military.”” Instead, each servicemember acted as a
spokesperson for the military.”® At least as an informal mechanism, the military eliminated field censorship by adopting
“security at the source” as its operational security strategy.” The so-called “Ricks Rule” also evolved amongst the military
ranks during the Bosnia War, whereby all conversations with war correspondents were considered off the record unless
specified.?® Although this rule was not recognized by the media, the battlefield accessibility afforded to journalists by the
embedded process encouraged them to respect Soldiers’ privacy as well as operational security concerns.®* Overall, the new

% Jd. CBS reporter Bob Simon and several camera crew members were captured by Iraqi soldiers when they ventured outside the pool system. /4. CNN
reporters like Peter Arnett actually reported unilaterally from Baghdad during the first wave of bombing at their own peril. Id.

% Id. at 43. The establishment of the combat pool system arose out of the large amounts of war correspondents that could not be accommodated in combat
units during Operation Desert Storm. See also AUKOFER & LAWRENCE, supra note 47, at 45.

" During the air and ground war, 1352 pool reports were filed with photographers providing as much as 180 rolls of film per day. AUKOFER & LAWRENCE,
supra note 47, at 10-11. Nevertheless, much of this information could not be released due to the ineffective pool system which produced delayed reporting
and stories of dubious quality. /d.

™ PAUL & KIM, supra note 15, at 43-44. General Norman Schwarzkopf did not want to repeat the mistakes the military made in dealing with the media in
Grenada. Id. Instead, he was a strong proponent of conducting media briefings in order to gain the public’s support for the war effort. 7d.

"2 Id. at 45-46; U.S. DEP’T OF DEFENSE, DIR. 5122.05, ASSISTANT SECRETARY OF DEFENSE FOR PUBLIC AFFAIRS (ASD(PA)) para. E3.1 (reissued 5 Sept.
2008) [hereinafter DoDD 5122.05] (rescinding DoDD 5122.5, 27 Sept. 2000); see infra. App. B. The original DoD principles were introduced in 1992 and
represented the first formalized adoption of written standards for media integration into combat operations created through direct military-media
cooperation. DoDD 5122.5, supra. Intervention actions in Somalia (