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Colonel Paul J. Rice '
Commandant The Judge Advocate General s School

~ Over half the states in the Union now have Mandato-
ry Continuing Legal Education (MCLE) requirements. =
As it is accredited by the American Bar Association, The
Judge Advocate General’s School( ally recogmzed ‘
as an approved MCLE provzder ognition is not
always automatic. The School must dtltgently pursue
this status by providing informaiion onits program of
instruction to the state.

Most states require JAGC attorneys to meet MCLE
requirements even though they are on active duty. Many
of these officers meet their MCLE requirements by at-
tending CLE courses at TJIAGSA. Additionally, even in
states that exempt active duty military, many Reserve
Component attorneys and government civilian attorheys
can receive MCLE credit for courses they attend at
TJAGSA.

The followmg is the text of a presentation made in
July of this year to the Commission on Continuing Le-
gal Education, State of Tennessee, by the School’s
Commandant.

Thank you so much for giving me the‘opportu‘mty to ap-
pear before this Commission on_behalf of The Judge

Advocate General’s School, U'S. Army As'you look af me

standing here in my uniform, it is easy to see an officer in
the United States Army. But because of our own personal
experiences and beliefs, it is much more difficult to picture
the Dean of an American Bar Association accredited law
school. But let me assure you I am both. We are extremely
proud of our ABA status. In fact we are the only American
Bar Association Accredited Law School that does not
award a J.D. or LL.B. degree. That is because we are ‘a
graduate level law school and all of our students are already

lawyers. And yet we still submit ourselves to the careful

scrutmy of the ABA inspectors. We have been accredited
since 1958.

On April 30th of this year we submitted our application
for presumptively approved provider status. We have been
telephonically notified of your initial decision to dlsapprove
the School. In letters written to some Reserve officers in

this State, your Commission indicated that the type of law

we study in the military does not meet the Continuing Le-

gal Education standards of T ennessee. I wanted to come

here to clarify what today’s military law is all about

In the best of all worlds we Would smply have all of you
come to The Judge Advocate General’s School in Char-

lottesville, Virginia, and sit through one of our Contlnumg»-

Legal Education classes. That would favorably resolve the
matter. But, of course, that isn’t very practicable with the
distance and the demands on your time. The next best thmg

is to bring the School here to you. I have a five minute
videotape that T think will give you an excellent introduc- -

tion to the School. If nothing else, it will disabuse you of
the idea that we are teac hmg out of some World War II
wood frame bulldmg

I must confess that th1s video, produced by our Medla
Services Office, was made for a completely different pur-
pose. We are in the final steps of obtaining congressional

authonty to award an LL M degree to our Graduate

"Course students, We had to gain approval from the Depart-

ment Educatwn before we could go to Congress. This

tape was part of our successful presentation. (Editor’s Note:

Colonel Rice then presented the tape on the School. A copy
of the videotape is available to SJAs from the TJAGSA
Media Services Office. Send a blank % or 14 inch videocas-
sette with your request.) '

You know how sometimes you pick up a brochure on a
vacation resort and it just looks great. Then when you visit
the resort there is no resemblance to thé brochure. Well, let
me assure you that our facilities are as good if not better
than what you saw in the video.

This State has advised that its primary objective is to im-
prove the quality of legal services available to the citizens of
the State. This is nothing unique to the State of Tennessee.
I am sure that every state that has a mandatory CLE pro-
gram is interested in improving the quality of legal services
available to the citizens of their state. And yet the other
twenty-four states that have ﬁnahzed “the continuing legal
education rules have approved T he Judge Advocate Gener-
al’s School as a provider.

I have read the standards for approval in the other states
and they are all very similar to Tennessee (as they should

be—for as I have said earher the objectlve is the same).

Let me read you a few of the state standards for
approval:

Washington: “The course shall have significant intellec-

‘tual or practical content and its primary objective shall be

to increase the attendee’s. professmnal competence as a
lawyer.”

Wisconsin: “The primary objective of any continuing le-
gal education activity shall be to increase that attendee’s
professional competence as a lawyer.”

Virginia: “The course must have significant intellectual
or practical content. Its primary objective must be to in-

“'¢fease the attendee’s professional competence and skills as

an attorhey, and to improve the quality of legal services
rendered to the public.”--

Oklahoma: “The progrern must have significant intellec-
tual or practical content and its primary objective must be
to increase the parttapant s professwnal competence as an

“atforfiey.”

And of course Tennessee which, as you know, states:
“The activity must have significant intellectual or practical
content and its primary objective must be to enhance the
participant’s professional competence as an attorney.”

" Again, while the standards for approval are almost iden-
tical, ‘only this Commission has questioned our ability to be

‘a presumptlvely approved provider. I strongly believe that I
‘can convince you that we should be one of your providers.

The point has been raised that Tennessee exempts active
duty military from the requirements of mandatory CLE.
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Let me point out that Alabama, Mississippi, and South

‘Carolina all exempt active duty military and yet, they all
have accepted the JAG School as a provider. I submit to

you that the reason states have exempted military attorneys

has nothing to do with the type of law we practice, but is
because of the recognized exigencies of military service.

"I reviewed the packagé of materials we provided you in
our 30 April mailing. While it complied with your request,
it did not fully explain the range of law we presently prac-
tice in the military. It naturally follows that there would be
confusion about what type of law we teach at the Army
JAG School.

My position is that type of law we practtce in the mlhtary
is very similar to the law practiced in the State of
Tennessee. .

This statement may surprlsc you, partlcularly 1f you
think of Army lawyers as devoting most of their time to
putting AWOL soldiers in jail. While discipline is still an
important function of our work, we are involved in many
other tremendous and exciting areas of law »

We have four teaching Divisions:

The Criminal Law Division;

The Administrative & Civil Law D1v1s1on
The International Law Division; and

The Contract Law D1v1sron

Criminal Law has changed dramatically through the
years. The Rules of Evidence and Pr’o’cedure'taught and
‘practiced in the military are quite similar to those in the
Tennessee courts (Federal and State). -

In August of 1980, we adopted the Federal Rules of Evi-
dence which are applicable to all Federal courts.
Tennessee’s Rules of Evidence, like the Federal Rules, are
based upon the common law, and the two sets of Rules are
similar. In August of 1984, we adopted the Federal Rules
of Criminal Procedure with slight modification. Again,
Tennessee also has patterned its Rules of Criminal Proce-
dure after the Federal Rules. And criminal trial advocacy is
the same wherever it is practiced. Speakers, such as Race
Horse Haynes, who have spoken at our Trial Advocacy
Seminars, do not have to modify their presentations for the

mﬂttary

We use the Natlonal Instltute of Trial Advocacy method
of teaching our advocacy courses and all of our Criminal
Law instructors (except those coming on board this sum-
mer) are graduates of a NITA Course.

The Administrative and Civil Law Division is the “catch-
all division” and teaches a myriad of legal subjects. It can
best be described as the Division that isn’t teaching Crimi-
nal Law, International Law, or Government Contract Law.

I hate to read off a laundry list, but I think I must so that
you can see that we are teaching the same subjects that are
significant to Tennessee lawyers and to Tennessee clients.
All of these subjects have significant intellectual or practlcal
content and enhance professional competence.

In the area of Legal Assistance, we teach family law,
which includes marriage and divorce law, child support,
adoptions, and divorce and garnishment Jurtsdlctlon
problems. We teach parental liability for acts of minors,
lemon laws and warranties, immigration and naturalization
law, bankruptcy (can you imagine twenty years ago an

Army lawyer advising a sergeant on bankruptcy law—but
today it is part of our practice), landlord-tenant law, and
consumer protection law. In your materials you have our

l‘,outlme for a two hour class in consumer protection law.
Please look at the subtopics in the table of contents: Truth

in Lending Act—Fair Credit Billing Act—down through
cooling-off period for door-to-door sales. All of these laws
are applicable to Tennessee attorneys and their clients.

We teach Estate Planning and Federal and State Income
Tax Law. The pink-covered booklet in your material is a
Federal Income Tax Supplement we put together at the
School for our Legal Assistance Officers. As you can see,
the information is as applicable to a civilian in Memphis as
it is to a soldier at Fort Campbell

We teach Env1ronmental Law. I'll spare you the list of
laws that apply in this area, but suffice it to say, they are all
unportant to Tennessee and its people.

The hst continues: Freedom of Informatlon Act, Prtvacy
Act, Federal Labor Relattons, and Federal Employment
nghts For your information, there are 57,000 Federal em-
ployees in Tennessee. Each one of those 57,000 citizens
should be able to find an attorney in Tennessee to represent
him or her against the Government—whether it be a griev-
ance or a termination of employment

‘We teach the Federal Tort Claims Act and Federal Liti-
gation. These subjects use the Fedetal Rules of Civil
Procedure, which have been’ adopted n Tennessee as your
civil rules.

+ You have in your materials,the outline for four hours on
Defensive Federal Litigation. I admit that the material is
oriented to defending the Government’s case. But I have al-
ways believed that the best criminal defense lawyers have
been prosecutors and the best prosecutors have been de-
fense counsel. So hearing how the Federal Government

.defends its cases isn’t all bad.

I think by now you understand why I call the Admmts-

Intematlonal Law is a well-recognlzed legal dtsctpl.ine
Our International Law Division provides students a broad
range of instruction dealing with subjects in the traditional
International Law areas of Law of Peace and Law of War.

"Topics examined include the Sources and Evidences of In-
‘ternational Law, the Negotlatron and Conclusion of
International Agreements, State Responsibility, Nationali-

ty, the Relationship between International and Domestic
Law, Jurisdiction and Junsdtcttonal Immumtxes, Status of
Forces Agreements, and an in-depth analysis of both the
Customary and Codified Law of War. In addition, the
School’s program “affords students the opportunity to en-
gage in concentrated study in specialized areas, such as
Law of the Sea and Space Law. In structuring the Interna-
tional Law Curriculum in this manner, the School ensures
that students receive instruction in both traditional and spe-
cialized international legal subJect matters.

The Contr ict Taw Division at The Judge Advocate Gen-
eral’s School is recogmzed as the leader in teaching
Government Contracting to attorneys. As a matter of fact,
we don’t have much competition. We have the lead for all
military attorneys and all Government civilian attorneys.
I’m not just talking about Department of Defense civilian

‘attorneys Many Federal agencies send their attorneys to
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the JAG School for instruction in Government C

tracting. The FAA, CIA, Department of Agriculture,

Justice Departmient, and FBI all come to us. In' fact, 60%
of our students are civilians. What we teach is not some-

thing isolated to the m:htary T have also prov1ded you w1th T

an outline for a four-hour Recent Developments
Government Contracting.

Is Government Contract Law 1mportant to Tennessee?

Government contracting is a big dollar item. Last ﬁscal,

year, Department of Defense prime contracts of over
$25,000 awarded in Tennessee came. to a grand ‘total of
$1,156,601,000. When I requested this information, I was
hoping for a figure around $300 million, Three hundred
million sounds quite impressive, and it is more believable

than over a billion. But $1,156,601,000 is the correct

amount. That makes Government Contract Law of interest
to Tennessee attorneys and their clients. And T !
great pride that no institution in this Count
ernment Contract Law as well as we c d 0.

i

That covers the four disciplines we teach I hope bylnow
that I have convinced you that the subjects we call Military

Law are very similar to this Country s Federal and State

Laws. We differ only in emphas1s because of our m111tary
audience. . ! .

I have provided you with other publications of the
School. These are only a small representation of the many
pubhcatlons we write. The Military Law Review is a quar-
terly publlcatlon and The Army’Lawyer is our equlva.lent to
a monthly bar journal.

Along with the Contmumg Legal Education classes we
teach in Charlottesville, we also have what we call The
“Judge Advocate General’s School Continuing Legal Educa-
tion (On-Site) Training. Each academic year we teach for a
weekend at 23 different locations around the Country. At

"'»,representlng ‘the entire military. While I beheve that m111-

tary law as taught by all the services should qualify, I am
here only representing the Army Judge Advocate General’s
School. We are ABA accredited, and your rules specifically
state that programs sponsored by accredited law schools
will generally be approved. Secondly, I am not addressing
classes put together by JAGC Reseérve _Units for their week-

~ end drills, except for those Continuing Legal Edi'lcatlon

On-Sites where JAG School instructors are teaching. Final-
ly, if 1 have been unsuccessful, then I would ask that one of
you, at our expense, come and inspect our School i know it

will sell itself.

s A i

Thank you for allowmg me to make th1s presentatlon At

- this time I would be delighted to entertain your questions.

Epilogue

Prior to the meeting, the Commission received nu-
merous letters supporting the JAG School. Colonel Joe

- B. Brown, Commander, 139th Military Law Center,

Nashville, Colonel John B. Nixon, USAR (Ret.), Nash-
ville, and Major William L. Aldred, Jr., Clarksville,
attended_Colonel Rice’s presentation and provided per-

" suasive responses to the questions of the Commission. At

~ the conclusion of the discussion, the Commission adopt-
ed a motion making The Judge Advocate General’s

" "School, U.S. Army, a presumptively approved provider..

"The School agreed to work closely with the Executive
Directors of the Commission to ensure that Tennessee -
attorneys understand the number of hours for which
they will receive credit.

least two School mstructors attend each On—Slte and’teach

Colonel Dennis F. Coupe -

 Chief, Criminal Law Division, OTJAG

‘ Major Charles E. Trant. ‘ ’
Army Member, Workmg Group, Joint Service Commlttee on Mtlltary Justice

Introductlon

Trial work is demandmg, it is challengmg, and it is the
heart of our profession. Not everyoné can be an outstanding
trial lawyer, but with good hooling and propet’ ¢coaching,
most advocates can 1mprove far more quickly than if left to
a “minimum contacts approach, where counsel essentially
fend for themselves Supervisors should do everythmg they
can to help new counsel develop trial advocacy skills. This

~ “article suggests ways that chiefs of justice can better coach

new trial counsel.

Most new counsel are attracted to the courtroom by the
challenge and glamour of trial advocacy, yet are under-
standably apprehensive about their lack of experience. Even

g

with the excellent preparation provided at The Judge Advo-

- cate General’s School (TJAGSA) in the Basic Course trial

preparation and advocacy programs, new counsel are under
unfamiliar pressures when trying their first real world cases,
where legal knowledge and trial skills are openly scruti-
nized. More importantly, mistakes.can lead to a miscarriage
of justice. This responsibility welghs heavﬂy on counse] Af-
ter the initial trial, apprehension may be heightened by a
self-perceived inability to live up to the mythical standard
of the omniscient, invincible prosecutor, a myth sometimes

‘perpetuated by self-proclaimed masters of the craft, who re-

gale novices with exaggerated accounts of their courtroom
successes while conveniently omitting their shortcommgs
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Proper trial preparation and advocacy involve anticipa-
tion, organization, prompt reaction to dozens of systemic
and case-unique requirements from judges, supervisors, wit-
nesses, opposing counsel, and a multitude of administrative,
legal, and organizational deadlines. Thus, initial uncertain-
ties and additional stress can add to the natural tension of
trial advocacy. The effect on inexperienced counsel can be
overwhelming. Chiefs of justice are in the best position to
assist their counsel to prepare and perform effectively, par-
ticularly during the initial learning stages.

With time- consummg preparatlon of post-trial reviews
now greatly reduced, chiefs in most offices should have am-
ple time to tutor trial counsel, to observe them in the court
room, and to advise them on ‘ways to improve advocacy
skills. Chiefs should assure their young wards that some
anxiety is a normal, healthy reaction to courtroom drama.
When new counsel try their best but make mistakes, they
are not alone; they are in the company of everyone who has
ever tried an appreciable number of cases. Coaching from
the chief can be pivotal to better advocacy during three in-
tegrated stages: local orientation, trial preparation, and
post-trial critique based on trial observation.

- Local Orientation

A local orientation program for new trial counsel should
build on the moot court lessons of the Basic Course, be tai-
lored to command policies and rules of court, and be
designed to prepare counsel to practice their trade most effi-
ciently. The U.S. Army Trial Judiciary has deveIoped a
“Bridging The Gap™ program for judicial participation in
orienting new counsel to local rules of court, docketing, and
the mechanical aspects of courtroom procedures.! Efforts
of the chief should be consistent with and supplement judi-
cial orientations.

The first step in assisting new trial counsel to better trial
advocacy is for the chief of military justice to stress the ab-

solute and uncompromising need for above-board, ethical

conduct, and to explain how such an approach is consistent
with both the ends of justice and the legitimate interests of
the command. Second, trial counsel should be queried to

ensure a full understanding of unlawful command influence.

issues and how to deal with them, and an understanding of
the effect of offenses in the context of the particular unit’s
wartime mission. It is not necessary that new counsel fully

comprehend the strategic significance of a unit’s existence; ~

or that they are intimately familiar with the details of the
unit’s prescribed load of supplies and repair parts. Counsel
should, however, have a basic understanding of the unit’s
wartime operational mission, how the unit prepares and
trains for peak readiness in peacetime, how good the vari-
ous commanders are at their jobs, and how crimes detract
from the mission. By understanding what the mission is and
how a unit works-to accomplish it, counsel can ask more
penetrating questions, and can better understand and ex-
plain the significance of crime in the unit.

Some understanding of how different military organiza-
tions work can be gained through prior military training or
experience, 'or through professional military reading. A real
understanding of a particular unit, however, is best gained
through personal observation of interpersonal dynamics in
the unit. This means spending time with the unit, preferably

1 See Policy Letter 87—4,.Office of The .ludge Advocate General, u.s. Army, subject: Brid;ging the Gap; 11 Mar. 1987.

e

both in garrison and in the field, attending their briefings,
and observing their training, the unit social events, and the
daily routine life of the troops. Chiefs of justice, in conjunc-
tion with the staff judge advocate (SJA), should assign new
trial counsel primary responsibility for a particular jurisdic-
tion, such as a brigade, ensure that counsel are properly
introduced to the commanders that they will be advising,
and arrange for a time convenient to the unit for new coun-
sel to pay ‘a ‘personal visit. The chief may wish to
accompany new couiisel or send along the outgoing trial
counsel, assuming there is a positive, professional relation-
sh1p with the commander.

Ideally, new counsel will develop a rapport with their
commanders, bu11d1ng mutual understanding and confi-
dence. Prior to visiting the unit, new counsel should be

briefed by the chief on any noteworthy personalities or

problems in the unit. The chief should inform counsel of
the d1sc1plmary track record of the unit, any abnormal dis-
ciplinary problems or trends, and any efforts to correct
such problems. The chief should remind new counsel of the
importance of first impressions, to include their professional
appearance and decoriim: Counsel must realize that com-
manders have numerous training, maintenance, and

readiness problems and that disciplinary problems are

viewed as detractors from combat readiness.

Trial counsel should understand that military justice does
not operate in an ivory tower atmosphere, solely within the
walls of the (SJA) office. Many external players routinely
have important responsibilities in the system. Counsel must
know the key players, how they operate, and how an' effec-
tive communication net is established to expedite the tlme
sensrtlve requlrement of trial preparation. '

“The most common players outside the chain of command
are the law enforcement representatives from the Criminal
Investigation Division Command, the Military Police, and
local civilian police officials. Counsel will spend a great deal
of time working and coordinating with these individuals.
As with the commanders, the chief can make appropriate
introductions and should encourage new counsel to spend a
day or two with these agencies to observe how they do busi-
ness. Counsel need to know the background and training of
these agents, how they are assigned cases, how they investi-
gate them, how good they are at their jobs, how evidence is
processed, and what reports are prepared. Also helpful is an

"awaréhess of the internal organization of the law enforce-

ment offices, any personnel shortages, equipment or time

" limitations that exist, the terms of art (such as “subject”

and “suspect™) that are frequently used, and generally what
the agency can and cannot do for the trial counsel. Counsel
must know how the military law enforcement agencies in-
terface with each other and with federal, state, local, and
foreign agencies. In foreign countries, counsel especially
need to understand the requirements for liaison with civil-
ian prosecutors and law enforcement officials and how

waiver of jurisdiction works. Familiarity with the forensic

laboratory’s capabilities and procedures and with the local
confinement facility’s requirements for pretrlal and post-tri-
al prisoners can be essential.

Medical and mental health departments are often called
upon for assistance before and during trials. Medical ex-
perts are needed to establish such elements as cause of
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death, grievous bodily harm, or mental responsib
pacity. Counsel need to know what medical specialists are
available as expert witnesses, what lead time will
sary for their presence, what demonstrative evide
assist their testimony, and what reports are avs
requirement for medico-legal witnesses in urinalysis and
technical forensic evidence cases may ‘make a laboratory
tour advisable. Mental hygiene personnel will be essential in
insanity cases and their evaluations will be helpful to sen-
tencing hearings in a variety of cases. Counsel 1eed to know

bility/ca:

local onentation completed counsel are in a better posrtron
to concentrate on their litigation respons1b1ht1es

Trlal Preparatlon and Observatlon ——

how sanity boards are requested and conducted, how much ~  Ne

time they take, and what reports can be expected. Drug and
alcohol counselors will often be encountered as defense wit-
nesses, and counsel must know their levels of expertlse and
their responsnblhtles, capabilities, and limitations.

"The local Ad_]utant General personnel records branch or_,

personnel office and unit personnel action centers must _Dro-
vide sentencmg evidence in’ virtually every case, “and
evidence of substantive offenses when needed in particular
cases. Counsel should contact the ‘custodian of personnel
records to ascertain the proper procedures, forms, and time
requirements to obtain local and official ‘military personnel
file records. Finance and the Army & A1r Force Exchange
Service will occas1onally be required to provide financial
records, such as in bad check cases. A basic understanding
of what records can be obtained, who can provide them,
-and what it takes to obtain them (mcludmg Privacy Act is-
sues) is essential to timely acquisition. The proper
procedures for obtammg financial records from banks and

credit unions, both in the U.S. and overseas (where

-problems are cons1derably more complex), must also be un-
derstood. This is a good time to ensure that counsel

understand such matters as options with subpoenae, writs

- of attachment, representations on behalf of the command
and obligations under the Jencks Act

_While counsel are estabhshlng an mformal network w1th
the necessary players, they must simultaneously gain an un-
derstanding of the organization and operations of the STA
office. The chief of justice should set priorities and mdlcate
how success in meeting those priorities will be measured

al confinement, convenlng orders, and post -trial
recommendatlons and related admlmstratwe actions such

as discharge/resignation in lieu of court-martial and letters -

New 2 th%orf analytlc tralmng from
more than three years of legal preparat1on, “but seldom have

_ any practical experience. Counsel are expectéd to be able to

identify ‘and analyze legal issues and,,to apply legal princi-
ples to the facts of their cases. That is, new counsel are
expected to “think and act 1 yers.” Yet, successful
trial advocacy has always requlred considerably more than
sound academic training. Advocacy is based on counsel’s

preparation, practice, experiences, and the helpful observa-
tion ‘and advice of successful practmoners It is in this last
sphere that the chief of justice can best assist as a teacher,
and is in a position to significantly shorten the penod neces-
sary for counsel to become a skilled advocate

-

Counsel must learn a systemanc orgamzed approach to
trial preparation. Courtroom dramatics and flamboyance
may make good theater, but proper preparatlon is the road
to success in the courtrc The opportunity to maximize
strengths, minimize we esses, and achieve a just result

‘through dlsclosure of the truth comes only through proper

preparatlon It is 1mposs1b1e to overprepare a case. There

will always be some stone. unturned or som hange in the
posture of the evi

y years ago, when levels of
lower courts-mar vere § gmﬁcantly higher, new counsel
often had an opportumty to ease into the courtroom as as-

sistant counsel or through exposure to relatlvely'
-gtraightforward gurlty plea special ‘courts-martial. In that

era, counsel sometimes went into the courtroom with “sink

‘or swim” guidance or minimal assistance from ‘their chiefs.

Now, with inferior courts-mart1a1 caseloads generally lower
due to simplified and expanded admlmstratlve alternatives,
there is less opportunity for gradual development of trial
skills. The good news, however, is that chiefs of justice now

“have more time to orient counsel and ensure that they are

of reprimand) are prepared and processed within the office.

Counsel also need to know the extent to whlch they must
keep the SJA, the deputy SJA, and the chief 1nformed of
actions in progress and what the SJA’s general pohcles are
on such matters as pretnal agreements, use of polygraphs,
and the emphas1s given to victim-witness assistance (a re-

quirement under Army Regulation 27-10?). The functions

and responsibilities of the legal administrator, chief legal
noncommissioned officer, legal specialists (both in the office
and with the units), court reporters, interpreters, paralegals,
and the secretarial staff must be understood. It is imperative
that counsel develop a professional working relationship
‘with the military judges and Trial Defense Service attor-

neys. In addition to being responsible for trying cases, new

Although trlals are as vaned as there are crlmes and\
crlmmals, court-martial preparation has certam common

‘~requirements. Familiarity with the standard procedures in

the local Rules of Court and the trial script? is essential to
every trial. The chlef should have a rule bly-rule, detailed
discussion with counsel to minimize nnsunderstandmgs and
tesolve any procedural ambiguities. The | guide and

_script should be studied, practiced, and followed. Counsel

who merely receive a copy of the script may not readily ac-
quire a'mastery of the procedural aspects of their advocacy.
Department of the Army Pamphlet 27-10* provides an ex-
cellent checklist and should be used by all counsel. The

riewly published Department of the Army Pamphlet

2Dep’t of Army, Reg. No 27-10, Legal Semces—Mlhtary Justice, ch. 18 (1 July 1984) (C3 1 Oct. 1986) [hereinafter AR 27—10]
}Dep’t of Army, Pam. No. 27-9, Military Judges' Benchbook, ch. 2 (1 May 1982) (C2 15 Oct. 1986).
4Dep't-of Army, Pam. No. 27-10, Military Justice Handbook for Trial Counsel and Defense Oounsel (l Oct 1982) (C1, l Mar 1983)
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27—153 5 contains an 1nformat1ve discussion of the impor-
tant procedural court-martial rules and many of the critical
substantive areas. It is highly recommended for study by
new counsel. Along with the basic references of the Manu-
al® and AR 27-10, these two DA Pams should be required
for study and desktop reference. Another 1nva,luable trial
asset is the Trial Counsel Assistance Program (TCAP)
Deskbook, 7 which provides counsel with a handy source of
practrce tips, advocacy suggestlons, and legal references.

Trial counsel who fumble through their responsibilities
'prOJect to the factfinder an appearance (perhaps an accurate
one) of an unprepared unprofessional advocate. The credi-
‘bility of the entire office suffers. The simple act of correctly
reciting the initial boilerplate information can instill a confi-
dence that the trial counsel is ready and able to prosecute
on behalf of the government. After counsel have a proper
understanding - of the rules of court and understand the
need to follow their trial checklist and trial script, the chief
should discuss the details of case management, from initial
receipt of charges through completion of post-trial duties.

As noted above, it is essent1a1 that the new counsel have
an orgamzed system of case management A detailed case
log file annotated for dates of offenses, charges, restraint (if
any), scheduled Article 39(a)® sessions and arralgnment
pleas and motions (if known), recommendations, name of
opposing counsel, etc., will allow counsel to control proce-
dural and substantlve pretrial requirements in a timely
manner, rather than letting those requirements control
counsel. Case files should be annotated as each preparatory
step ‘is taken. Charge sheets must be examined to ensure
timely recognition of any technical or Junsdlctlonal defects.
It is not effective advocacy to wait until court is convened
‘and have the _]udge ask for a reading of the charges—a clear
s1gna1 that there is a problem with the charge sheet. The
chief should ensure that new trial counsel understand the
evidentiary basis for and legal significance of each element
of proof. Counsel must be alert for potential conflicts of in-
terest, ensuring that they do not become law enforcement
investigators, that their role is official, rather than personal,
and that emotions do not displace good judgment. Potential
‘witnesses should be identified and interviewed at the earliest
possible time. The presence of rélevant witnesses at trial
should be assured (or stéps taken to preserve their testimo-
ny). When a defense counsel is appointed, trial counsel
should ensure compliance with appropriate disclosure re-
quirements and discovery requests. Now is the time for
counsel to begin coordination with the appropriate govern-
ment agencies to ensure that necessary services, funding,
witnesses, and evidence will be available, and arrange with
the unit commander for the accused’s presence and
required administrative support.

: Counsel should thoroughly" mvestlgate ‘their cases by re-
viewing all ‘statements, investigating the backgrounds and
character of the accused and all witnesses, visiting crime
scenes, examining all real and documentary evidence, and
preparing any 'useful demonstrative evidence. Counsel
should orgamze the case file in checklist fashion that the
chief can review 1ndependent1y, if necessary The chlef

G et e S9N AL e G s B AR T BN G e

3 Dep't of Army, Pam. No. 27-173, Tnal Procedure (15 Feb. 1987)
6 Manual for Courts-Martial, United States, 1984.

i

should strongly encourage trial counsel to use an alphabet-
ized, expandable trial notebook. During this preparatory
stage, the chief should advise counsel of evidentiary
problems or ambiguities, discovery rights and obligations,
and what notice requirements must be met under the Mili-
tary Rules of Evidence. Timely, complete, and accurate
disclosure to the defense usually will avoid delays and un-
necessary motions, and will often facilitate client control by
the defense.. At Article 32, UCMJ, 1nvest1gatlons, counsel
should prepare for and attend all sessions, ensure that a
neutral judge advocate legal advisor is available, and ensure
that the investigation is completed in a timely manner.
Counsel should immediately begin preparing their trial
notes as this exercise will often help to identify evidentiary
weaknesses that can be addressed and remedied through
further investigation, use of expert witnesses, etc. The chief
should discuss tactics and strategy with counsel and should
encourage ready and open discussion with counsel on any
pomts of uncertamty

Dunng the referral process, trlal counsel must ensure
that counsel have been properly detailed and that court
members have been personally selected by the convening
authority. Upon referral, the accused should be immediate-
ly served with a copy of the charge sheet and referral
packet. Counsel should prepare for trial as quickly as feasi-
ble and then move to establish an early trial date and
defense forum selection. Counsel should use the formal
Wwritten docketing procedures to avoid poss1b1e misunder-
standings with the defense concerning who is responsible
for certain delays. Once the trial date is firmly set by the
military judge, counsel should arrange for the presence of
all necessary personnel. Court members should be notified
in writing and then personally notified by the responsible
trial counsel well before trial; no other method works as -
well. Most court members do not regard telephone calls
from unknown enlisted soldiers with the same degree of im-
portance as calls from the prosecuting attorney. Judges are
unsympathetic with dilatory counsel or with court members
when unjustified absences occur. The commanders of the
accused and the witnesses should be notified in writing of

the trial date. Counsel should arrange the presence of a le-

gal specialist (to act as reporter in nonverbatim cases), an
armed escort for the accused, a bailiff and, if necessary, a
qualified interpreter. All participants should be ‘advised of
the proper uniform, appointed place and time, and court-
room prohibitions such as smoking, coffee drinking,
photography, sound recording, and weapons. As the trial
date approaches, the chief should have counsel present a
synopsis of the proof and trial plan, including proposed voir
dire questions and opening statement, and should review
any stipulations, worksheets, exhibits, offers of proof, mo-
tions (written briefs are usually necessary), or proposed
instructions. Issues that might be facilitated by pretrial con-
ferences should be identified and all notice requirements
should be checked for compliance.

. After the case has been thoroughly investigated, the chief
should discuss and evaluate any proposed pretrial agree-
ments or potentlal alternatlve d1sPosmons such as

i

7 Trial Counsel Assistance Program, United States Army Legal Services Agency, TCAP Deskbook (n. d)
8 Uniform Code of Military Justice art. 39(a), 10 U.5.C. § 839(a) (1982) [heremafter UCMJ] )
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- ..... by the chief, and presented to the SJA in a tlmely fashion. '

administrative discharges or nonjudicial punishments In
appropnate cases, counsel should seek the views of the vic-

tims of the crimes and the views of the comma
concerned on the disciplinary impact on the unit of
posed pretrial agreements or alternative dlsp, ;
Pretrial agreements should be reduced to wntmg,

Just before counsel’s first trial, the chief and counsel
should personally inspect the courtroom facilities t
cleanliness and adequacy and positioning of furnity
unobstructed views by all parties, and to ensure that the de-
liberation room is free from unauthorize:
should also ensure that all partles are present and in thelr
proper attire (but there is no point in haying members
outside the courtroom wait for an hour of motion litiga-
tion), that no improper commmglmg of witn ses
accused or court members is occurring, that the bailiff and
escort have been fully briefed, and that temper’ature and

noise controls are appropriate. It is important that the, chief

observe new counsel during their first trial, and as neces-
sary thereafter. The | purpose of watching new couns 1i is not
to give arm and hand signals or to gather materials for a

“murder board,” but to offer constructive comments after,,

trial about effective and less than effective tnal tec
The post-trial critique by the chief can be cntlcal
proper development of new trial counsel.

Post-Trial Cnthue

JAG trial counsel receive exc ent training in tnal advo-’

cacy from TJAGSA and TC ses, seminars, and
materials. SJA offices also often provrde in-house continu-
ing legal and ethical educatlon, tailored to local cor
Yet, counsel probably receive their most srgmﬁcant g
while actually preparing and trying cases. Thus, to the

maximum extent possible, the chief should be in the court-

may even try some cases with assistant counse y ‘

example, and to maintain an edge in trial advocacy. Obser-

vation will allow the chief to note nuances that often’ a_re ;

intelligently critique counsel after trial. Of
record of trial must be read for substantrve rev
further evaluation of advocacy skills. Constructive post-trial
cnthues immediately after trial, with followup after read-
_ ing the record of trial, stretch the trial expenence mto‘ a
learnmg continuum. :

" Successful trial crrtrques requrre careful planmng and
preparation. By assisting counsel in preparing for a particu-
lar case, chiefs are simultaneously laying the foundation for
a_more meaningful appraisal of counsel’s performance.
Chiefs determine if counsel have 1dent1ﬁed ang thoroughly
analyzed all of the i issues and problems in "the case, from ar-
raignment through sentencing, developed a sour :
and approach to the case, recognized avallable
mcludmg possible facts, law, inferences, and
periences that affect the issues, and
approaches to each issue or problem \S
their cases, chiefs must ensure that coun
ing all evidence, arranging it in a coherent sequence with
clear and logical transitions in trial outlme orm, effectively
addressmg unfavorable evidence, and struc ring clear and
convincing arguments and examinations. Voice tone, “vol-
ume and modulation, body gestures, movements, and eye
contact may deserve a helpful comment. When these steps

relatrng specific examples of what co

occur, there should be few surprises at tnal and few remedl-
al’ ‘measures necessary for future cases. Many suggestrons

t1qu . _
for one advocate may or may not prove successful for this
partrcular counsel because of individual styles and personal-
_ﬁust allow reasonable

cases m a competent ethJcal fashlon "
As dlscussed the post-tnal cnthue should be based on

system for recording what is obsers

ns w1ll assure a systematlc approach to critiques.
gha trial is an integrated process, the chief should
observr_tlons on component parts to ensure that no
phase of trial is overlooked. When cnthumg counsel cate-
gorles that may be considered separately are: voir dire,
openmg statements; direct examination; cross-éxamination;
s; summations; and overall advocacy Ideally, the
entencing phase of the trial should be as thoroughly pre-
pared as the findings stage. Tactics and techniques relevant
to examination of wit "e_sses, effective use of exhibits, and
closing argument at findings stage age apply to the sentencing
stage as well. Remember that advocacy skills are not accu-
rately measured by convictions or acquittals, but by results
that are relative to the partrcular case. Subtracting the
guilty pleas and cases where the ev1dence is ov
the remaining percentage of ¢ ‘close cases” is whe k
earn their pay. A just result for sentencing, as well as for

findings, requires full preparatlon and skrllful executron of
trial responsibilities.

‘Where counsel has perused the personnel records of the
members prior to tnal and espec1ally where the pa.nel has

repetmon Counsel ‘may use therr ,‘questlons to probe mem-f
bers’ attitudes, to set the stage for their case, to educate the
members, and even to reveal and minimize any weaknesses .
in their case. Chiefs should note the following: where do
counsel stand; do they project their voices and maintain eye
contact; do they observe body language and the reactions of
other members; do questions sound condescending, humlh
ating, embarrassmg, overly mechanical, or aggressive; are
ob]ectrons proper, improper, or unnecessary; do counsel
maintain varlety in their questions and avoid repeatmg
identical series of questions; are their questions to ‘each
member relevant and within permissible legal limits, espe-
cially when exploring ‘legal questions; are the members
confused as to whether an affirmative or negattve response
accurately indicates therr answer; do counsel reflect notiver-
bal responses on the record; and perhaps most important,
do counsel listen to the answers and react accordmgly?
When counsel make challenges for cause, therr

should be evident. '

" The content of counsel’s openmg statement should be de-
veloped during trial preparation. The opening should
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explain in brief narrative form the government’s theory of
the case, advise the members what the issues are (without
arguing the case), and describe what witnesses and evidence
will be produced and in what order. The opening should
foster a favorable rapport with the members. Counsel
should have notes on what their opening statement will
cover, but a statement or: argument should not be read to
the members. In court, the chief should focus on the
mechanics of opening, the effective or distracting use of ges-
tures such as hand waving or pacing, and the advantageous
use of visual aids, stipulated evidence, or the pleadings. If
counsel have revised their statements based upon the out-
come of pretrial motions, the chief should note whether the
persuasiveness and organization have been lost and whether
m:permlsmble mformatlon has’ been eliminated. “The chief
should check to see if counsel are hstemng to and analyzing
the defense opening statement for insight to the defense the-
ory and strategy of the case. ‘

Because counsel are deahng w1th thelr own w1tnesses on
direct examination, the substance and organization of the
questioning should be discussed prior to trial.>. What the
chief needs to look for in court is how effectively counsel
executes the trial plan, including any alterations to the plan
necessitated by trial developments. Counsel may wish to in-
vite witnesses to view the courtroom prior to trial so that,
when called at trial, the witnesses can enter knowing where
to stand and knowing what will occur. The chief should ob-
serve how well counsel react to the uncertainty and
nervousness of witnesses. Counsel should humanize their
witnesses for the members, developing enough of their
background to make their testimony as relevant and credi-
ble as appropriate. The chief should note whether counsel
maintain the organization developed during trial prepara-
tion and whether counsel can keep witnesses from straying
into tangential or irrelevant areas. Counsel should ask their
witnesses short, simple questions that call for direct an-
swers. This keeps the testimony understandable and under
control, prevents rambling, and minimizes the potential for
a witness blurting out inadmissible testlmony Counsel
should anticipate ev1dent1ary objectlons and should be at-
tentive during defense cross-examination to interject timely,

speclﬁc objections, as appropnate Counsel should also,

know how to use redirect examination to rehabilifate wit-
ness, blow away any irrelevant “smoke,” and refocus the

metnbers attentlon on the essentml points of the Wltnesses

testlmony

- Effective cross-exammatlon may be the most dlﬂicult area
for new counsel to prepare or to conduct with consistent
success. Counsel are often dealing with hostile witnesses
and some (including the accused) whom they have not in-
terviewed. In pretrial preparation, the chief can assist
counsel to develop probable lines of cross-examination for
potential defense witnesses. There are numerous pitfalls to
cross-examination, such as the “one question too many.”
The chief can review danger areas noted during cross-exam-
ination; even if presentation did not suffer at trial. Counsel
must avoid telegraphing approaches to hostile witnesses,
while ‘also avoiding demeaning,-argumentative, or abrasive
questions. Hostile ‘witnesses should not be allowed to be-
come unresponsive  or to unnecessarily repeat direct
testimony. Counsel control witnesses best through careful

questxons and by keeplng their brains in charge of thc1r

e

9For a detalled dlscussmn of w1tnesses, see Taylor, Wltnesses The Ultimate Weapon, The Army Lawyer, May 1987 at 12

. O O

emotions. The effective cross-examiner knows that cross-ex-
amination should have a clearly defined purpose. Finally,
counsel should sense when to shut up and sit down. New
counsel often seem to expect a hostile witness to come
around completely: to counsel’s points, and to, in effect, ‘ad-‘
mit how wrong they may be or what fools they are. Such a
result is extremely rare outside of a Hollywood studio.

~The use of exhibits, as with all components of the tnal
should be thoroughly developed by the chief and counsel
during preparations. Counsel must decide which exhibits,
including demonstrative evidence, will be helpful to their
casé and can be properly authenticated. At trial, the chief
should note if counsel have exhibits properly marked and
refer to them accurately by their number or letter, includ-
ing reference to whether or not they have been received, if a
proper foundation has been laid, if potentially objectionable
exhibits are considered outside the hearing of the members,
if the exhibits are timely offered into evidence, and, if ad-
mitted, are effectively presented to the members. As with
all evidence, counsel should have their exhibits properly or-
ganized for smooth retrieval and presentation. The chief
should also observe how effectively counsel react to the ex-
hibits of their opponents.

Summations, like opemng statements, should be outlined
prior to trial, but unlike opening statements, they will usu-
ally undergo s1gn1ﬁcant modifications during trial. Counsel
should organize argument to emphasize specific points and
goals. Argument should be based on the evidence, have per-
suasive structure, logical transitions, and omit hyperbole,
overstatement, or redundancy. Obviously, only evidence
that’ has actually been admitted at trial can be used. By
adapting to evidence that has been offered but excluded,
counsel show flexibility in their arguments without sacnﬁc-
ing persuasiveness.

The chief must keep certain points in mind when discuss-
ing the completed trial with new trial counsel. The chief
must realize that there are dynamic forces inherent in the
instructor-student relationship. To avoid a loss of confi-
dence, posmve points should be included as encouragement.
There is tension and discomfort present whenever one at-
torney must sit.down and discuss profess10nal shortcomings
with: another attorney. Egos can get in the way. The chief
must give thoughtful analysis to what will be said, before
the- critique begins. Comments must be objective and can-

* did, but also constructive and specific. Thus, a profitable -

critique may commence with a comment on what the coun-
sel did right. Everyone likes to hear something good;

tension is relaxed and the counsel is remmded that the chief
is there to help Then the chief should review what counsel
intended to accomplish at each phase of the trial and how
effective counsel was. This will allow the chief to assess if
counsel understood each phase of the trial plan and was
able to execute it, or to understand the reasons for any
miodifications to the plan. It is ‘important to kniow if counsel
is 'doing something through ill- conceived choice or through
reactive inadvertence. Counsel may artlculate a perfectly
sound reason for a questlonable tactic. If the chief arrived
ata dlﬁ'erent assumptlon while in court, the chief can con-
trast what was intended with what was perceived, and then

‘ dlagnose ‘any disconnection. As each phase of the trial is
cnthued the cluef should oﬂ‘er summary comments from
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notes taken during trial, citing with specific exﬁi‘ﬁples-.: Re,f—“
sons for conclusions should be. explamed and eXamples
given of alternatives for counsel to consider in the

successful critique is enhanced by thoughtful and,caret‘ul'.

delivery and should be honest, constructive, neutral, and
supportive. Counsel should be left with a prescriptio 'fo‘r
_improvement. The critique should include a d1scuss1on of
how victims and s were handled
after tnal as outlined in hapter 18, AR 27—10

Conclusion

Sharmg the trial experience of more seasoned counsel can
be of significant assistance to new counsel. Proper coaching
from chiefs of military justice will result in cases being tried
more effectively and professionally. Assistance with proce-
dural matters that are collateral to the central legal issues is
particularly valuable to new JAGC counsel ‘because most
are still unfamiliar with many facets_of real world m111tary
life. Without replacing the prosecutor, an expenenced chief
of m111tary justice can almost always raise pretrial and post-
trial issues and offer suggestions on trial preparation that

ddnng, and ‘

' d procedural admlmstratlve requlrements can
ing to new counsel. Conviction rate is not
re of advocacy skills. The government
> _courtroom whenever the trial is focused on
, §, the factfinder understands the gravamen of the
accused’s and soclety s interests, and justice is accomplished
in fact and in perceptlon Many defense.victories occur
outside the courtroom in getting reduced charges, fewer re-
ferrals, and alternatlve dlsposmons Lighter sentences are
also a measure of a defense success. When a case is not
tried efficiently, there are many indirect costs. A conv1cted
accused may feel less contrite and the 1nefﬁc1ency may re-
flect adversely on the office, the command, or even the’
Corps. Inefficient counsel who create needless issues waste
their own time, their legal speclahsts time, the judge’s time,
the members’ time, the witnesses’ and other court person-
nel’s time, the unit’s time, and the time of those ‘who' must
read the record, including the appellate courts. ‘Chiefs of
justice have an dopportunity and an obligation to help devel-
op trial counsel into eﬁ‘ectlve advocates.

e e e e L G L e T

Legal Assmtance and the 1986 Amendments to the Immlgratlon, Natlonallty, and
- Citizenship Law

Captain George L. Hancock, Jr.*
Office of the Staﬁr Judge Advocate, US. Army Support Command Hawaii_

As a legal assistance officer (LAQ) you may confront im-
migration, naturalization, and citizenship questions in
several situations, mcludmg

—Sergeant Smith, stationed overseas, has just mar-
ried a foreign national. He wants to know if his new
spouse can return to the United States with him at the
end of this tour. He has also asked if her chi
or marriage can accompany them.

—First Lieutenant Jones, stationed stateside, in-

quires about bringing his alien fiancee to the Umted .

States to marry. He wants to know what to do.

—Captam Baker and her spouse plan to adopt an
alien child during this overseas tour. Duly lmpressed

byapr-

by your succinct explanation of the complicated adop-
tion procedure, they ask about immigration and
naturalization for the child.

—Major Johnson wants to know*vlf his dependent
mother-in-law can qualify for amnesty. ‘She has been in
_the United States without prOper documentatl n mee,

January, 1980. e :

By regulation, the LAO is expected to assist soldiers and

family members on matters such as these.! To do so, you

must be knowledgeable of selected provisions of immigra-
tion, nationality, and citizenship law.? Three important
laws? enacted in November, 1986, significantly affect those -
areas that the LAO routmely confronts, such as the immi-
gration of relatives and nommmlgrant ﬁance(e)s 4 Thls

"'Thls artlcle was ongmally submltted asa research paper m pamal satlsfacuon of the requlrements of the 35th Judge Advocate Oﬂioer Graduate Course.

! Dep’t of Army, Reg. No. 273, Legal Services—Legal Assistance para 2-2a(9) (1 Mar, 1984), Dep’t of Army, Reg No. 608—3 Personal Aﬂ'mrs—Natura.l-
ization and Citizenship of Military Personnel and Dependents, para. 2-12 (15 May 1979); Dep’t of Army, Reg. No. 608-61, Personal Aﬂ'au's—-—Apphcatlon
for Authorization to Marry Outside of the United States, para. 10a(7) (15 Sept 1983), Dep 1 of Army, Reg No. 608-99, Personal Affairs—Family Support,
Child Custody, and Paternity, para. 5-2c¢ (4 Nov. 1985). -

2Three excellent references on immigration, naturalization, and citizenship law are A. Fragomen, A. DelRey & S. Bell, 1987 Immigration Procedures
Handbook—A How to Guide for Legal and Busiriess Professionals (1987) [hereinafter A. Fragomen]; C. Gordon & H. Rosenfield, Immigration Law and
Procedure (rev. ed. 1986); and A. Wernick, The Guide to Immigration Counseling: A Step-By-Step Legal Handbook (1985). Immigration Law and Proce-
dure, the longtime “bible” on immigration law, is a multi-volume work that comprehensively covers the area. The other two references contain excellent
practical guidance on specific matters of interest to the LAQ. For an averview of resources on _immigration law generally, see Pagel Research Gulde io Im-
migration, Aliens and the Law, 77 Law or. J. 465 (%84—85) reprmted' in A1986 Immlgr & Naturahzatlon L. Rev. 487.

3 Existing immigration and naturalization laws are amended by the Immlgratxon Reform and_ Control Act of 1936 Pub. L. No 99-603 100 Stat. 3359; the
Immigration Marriage Fraud Amendments of 986, Pub. L. No 99639, 100 Stat. 3537 and "the ﬁilmlgratlon and Nationality Act Amendments of 1986
Pub. L. No. 99-653, 100 Stat. 3655,

48 U.S.C. § 1101(a)(15)(K) (1982). This term means a nonimmigrant who seeks to enter this country for the purpose of marrying a United States cmzen A
fiance(e) of a lawful permanent resident alien is not included within the statutory usage of “fiance(e).”
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article highlights pertinent provisions of these laws, focus-
ing on those encountered most frequently. Before discussing
these changes, however, this article will present a brief
overview of immigration, nationality, and citizenship law.
Finally, the article will resolve the hypotheticals.
, Overview IR

Immigration and nationality law in the United States® is
a complex system designed to control alien® entry. Aliens
are classified as either immigrant or nonimmigrant.” Al-
though both categories are subject to qualitative

R

on a relationship to the LAO’s client. To do so, this alien
relative must be either an immediate relative!* of a citizen
or a close family member of a citizen or permanent
resident. !5 :

Immigration Procedure.

..In either instance, an alien obtains immigrant status in
the same general way. ! First, an alien must be qualified for
permanent residence based on this family relationship. This
begins with the filing of INS Form I-130 (Petition to Clas-
sify Status of Alien Relative for Issuance of Immigrant

Visa).” This petition can only be filed by a citizen or alien
resident already lawfully admitted for permanent
residence.’® - :

requiréments, ® only the immigrant category is limited nu-
merically.® Before an alien can enter the United States, he
or she must previously have obtained either an immigrant : , v

isa 10 ‘ i i isalt ulé . e e vy e
an embassy ‘or consutate. :)\Xel::eas.ff? [ I conamihs offoes &t _ The Immigration and Naturalization Service (INS) adju-
T dicates this petition. If approved, the petition is forwarded
to the appropriate consulate for State Department action. 1
The American consulate serving the area where the alien
relative resides abroad sends an immigrant visa application

" Regarding immigrants, the LAO is concerned mainly
with those who are related to either a soldier or a soldier’s
family member, * with the alien seeking to immigrate bas‘ed

5Title 8, United States Code §§ 1101-1557 (1982 & Supp. III 1985) is the basic codification of immigration and nationality law. It is divided into three
major parts: general provisions, immigration, and nationality and naturalization. Comprehensive definitions and the powers and duties of officials and agen-
cies responsible for the administration of immigration and naturalization law are contained in the general provisions (§§ 1101-1106). The alien selection
system, admission qualifications, travel control of citizens and aliens, entry, deportation, adjustment of status, and penalties for noncompliance are in the
second part (§§ 1151-1362). Nationality, naturalization, and loss of nationality provisions comprise the third portion (§§ 1401-1503). Implementing admin-
istrative regulations are in Aliens and Nationality, Title 8 of the Code of Federal Regulations. Administrative regulations concerning issuance of visas are in
Foreign Relations, Title 22 of the Code of Federal Regulations, parts 41 and 42. = ) L S

6 An alien is any person who is not a citizen or national of the United States. 8 U.S.C. § 1101(a)(3) (1982). The term includes both immigrants and
nonimmigrants. ' o

78 U.S.C. § 1101(A)(15) (1982). Defined by exclusion, an “immigrant” means every class of alien except one within the specifically listed groups of nonim-
migrant aliens. Aliens who are foreign government officials, visitors for business or pleasure, students, temporary workers, fiance(e)s, and foreign
correspondents are nonimmigrants. Nonimmigrant aliens enter the United States for a limited period and under limited conditions, while an immigrant seeks
to become a permanent resident. An exception to this generalization is that fiance(e)s also enter intending to obtain permanent residence following marriage
to a citizen, :

8See 8 US.C. §§ 1182, 1251 (1982). e e spg e et S R e e 0 g .
98U.S.C. § 1151 (1982). Only 270,000 immigrant visas may be issued in each fiscal year. Immigrant visas for special immigrants, immediate relatives, refu-

gees, and asylees are not counted in this ceiling. The total number of available immigrant visas is distributed on a percentage basis across six specific
preference categories. The categories, in order of preference are; unmarried sons and daughters of citizens of the United States; spouses and unmarried sons
and daughters of permanent resident aliens; professionals, scientists, and artists; married sons and daughters of United States citizens; siblings of citizens;
and immigrant laborers. 8 U.S.C. § 1153(a) (1982). o L o S

108 U.8.C. § 1101(a)(16) (1982). The term is defined as an immigrant visa required under immigration law and properly issued by a consular officer outside
the United States to an eligible immigrant. ; : s . : i

!18 U.S.C. § 1101(a)(26) (1982). The term “nonimmigrant visa” is a visa properly issued to an alien as an eligible nonimmigrant by a competent officer as

provided in immigration law.
23 USC. §§1181, 1201 (1982).

3 Legal assistance clients may seek assistance and advice regarding their alien financé(e). The finarice(€) obtains a nonimmigrant visa through a procedure
similar to that applicable to alien relatives. C. Gordon & H. Rosenfield, supra note 2, §§ 2.16A, 41.01-.05. Briefly, this procedure begins when the citizen-
petitioner submits INS Form I-129F (Petition to Classify Status of Alien Fiance or Fiancee for Issunance of Nonimmigrant Visa) to qualify the fiance(e)-
beneficiary. 8 C.F.R. § 214.2(k) (1987). Following Immigration and Naturalization Service (INS) approval of this petition, the fiance(e) completes visa proc-
essing in A manner similar to relative aliens seeking entry into the United States. See 8 C.F.R. § 214.2(k) (1987), 22 C.F.R. § 41.66 (1986).

148 U.S.C. § 1151(b) (1982). A term of art, “immediate relative,” encompasses the spouse, parents, and unmarried children under age twenty-one, of a citi-
zen of the United States. Each of these terms also has a specific limited definition within the context of immigration law. C. Gordon & H. Rosenfield, supra
note 2, § 2.18. For simplicity, the following definitions are used here. A “spouse” is a person preseiitly legally miarried as a result of a marriage valid where
performed. It does not include 2 person who married for purposes of conferring an immigration benefit. A “child” is an unmarried person under 21 years old
who is a legitimate child, stepchild, legitimated child, illegitimate child, adopted child, or orphaned child as those descriptions are further defined in 8 U.S.C.

§ 1101(b)(1). The term “parent” means a parent based on the parent-child relationship arising by reason of a relationship to any of the defined uses of the
term “child.” 8 U.S.C. § 1101(b)(2)(1982). Parents of a citizen under age 21 are not immediate relatives. The LAO must remember to check the definitions
of these terms when advising on family relationships. . . ‘ L )

15 “Close family members™ describes four relative preference groups: unmarried adult sons and daughters of citizens of the United States (1st prefefénce);
spouses and unmarried sons and daughters of lawful permanént residents (2d preference); married sons and daughters of citizens (4th preference); and sib-
lings of adult United States citizens (5th preference). ' B ‘ o : e et £ metas et i

168 US.C. § 1154(a) (1982). This explanation greaﬂyoversxmphﬁ&s 'very complicated and often time consuming process. For a more complete discussion,
see C. Gordon & H. Rosenfield, supra note 2; A. Fragomen, supra fiote 2, §§ 11.1~13.5; and A. Wernick, supra note 2, §§ 3.1-5.5. L~

178 C.F.R: § 204.1 (1987). The INS hias primary %&ﬁ&nsxbﬂlty for adjudicating petitions filed stateside, while the American consulate abroad evaluates peti- '
tions filed there. ) oo ‘ T Tk : e

g o |

19 A. Fragomen, supra note 2, §§ 11.3-11.5. S e gt e e o .

12 AUGUST 1987 THE ARMY LAWYER e DA PAM 27-50-176




fied to become a lawful permane

V:sa processing is the second major step for aliens seek- s
ing permanent resident status.?! During this phase, -forms

packet to the alien relative who has

from the application packet must be subm:tted, together
with requxred documentation. The
visa interview of the alien is oonducted I _everythmg is in

order, and the ‘consular oﬁcer is satlsﬁed that the ahen s

not subject to exclusion, the immigrant visa is issued. x”

After receiving a visa, the alien must apply for admission
at the United States border before the visa expn-es 2 If ad-
mitted, the immigrant alien “eventually receivés an “alien
registration receipt card” or INS Form I-551. Commonly
known as a “‘green card,” it is proof of the permanent resi-
dent status granted to the ahen B

Naturallzat:on a

Aliens with permanent resident status may become Unit-
ed States citizens through naturalization, 2 although they
can live here forever without becoming a citizen (provided
they are not deported). Many aliens do seek citizenship,

however, to confer immigration beneﬁts on other members_,

of their family. % :
itizen, the permanent

In brief, to become a naturalize Z¢
resident alien must establish prio lawful admission, five
years® continuous residence i in the United States, and physi-
cal presence for at least one-half of the residence périod.?
In addition, the alien must be of good moral character, be
attached to the principles of the Constitution, and be dis-
posed to good order. Normally, the alien must also be able
to read, write, and speak ordlnary Enghsh »

074,
21d. at §§ 12.1-12.7

- naturahzatlon 1

AR

their rmhtiary service. ® The alien famﬂy members of the
n-soldier also may beneﬁt from an_expedited cmzen-

general ovemew of the mmlgratlon procedure
for the alien relatives of the LAO's ts in mind, it is
time to focus on_the 1986 amendments 10 ifnmlgratlon and
d indi "dually

Immigration Reform & Control Act of 1986 i}

President Reagan has described the Immigration Reform
and Control Act of 1986 as “the most comprehensive re-

form of our immigration laws since 1952.” % More than six

years in the makmg, IRCA has three major components an
employer sanctions program, a legalization program for un-
authorized aliens, and other measures to increase
enforcement of 1mm1grat10n laws.* Although the employer
sanctions program is the keystone of IRCA,3 the LAO is
more likely to see chents with family members who could
benefit from the legalization program. Accordingly, the fol-
lowing discussion concentrates on the temporary and
permanent resident status adjustment procedures and
requirements.

In general, this new legaltzatlon program is a limited, sin-
gle-shot chance to obtain lawful permanent resident

22 Prior to issuance’of the | mmlgrant v1sa, the ahen will be reqmred to uhdergo a medical examination. 8 U.S.C. § 1201(d) (1982).

3 A. Fragomen, supra note 2, §§ 12.1- 127 A. Wermck, supra note 2, §§ 5.1-5.6. Some allens are eligible to complete the permanent residence process.
without leaving the United States, through a prooedure known as “adjustment of status.” 8 U.S.C. § 1255 (1982). Aliens not present, or who are in this
country but mehg:ble for adjustment of status, must make their final application for the immigrant visa at a consulate outside the United States. See A
Fragomen, suprd fiote 2, §§ 114,13.1-13.5

#g8U.S.C. § 1181 (1982). At the time of entriu the ahen is mspected to determme 1f he or sheis admnss'ble As part of this inspection, the ahen must present
a valid, unexpired immigrant visa and passport. An immigrant visa is usually valid for up ‘to four months, 8 U.S.C. § 1201(c) (1982). As with so many other
terms, “admissibility” is a térm of art. It means, generally, that the. ahen has the required documertation and is not within any applicable exclusions con-

tained in 8 U.S.C. § 1182 (1982).

-3 C. Gordon & H. Rosenfield, supra note 2, § 43.02.

26 See 8 U.S.C. §§ 1401-1503 (1982). ‘ :

Y See A. Wermck supra note 2, §8-1; A. Fragomen, supra note 2, § 14.4. For specific proeedures and forms used in this proeess, see 8 C.F. R. pts. '306-499
(1986).

228 U.S.C. § 1427 (1982); see A. Fragomen, supra note 2, § 14.4,.“
P8 US.C. § 1427 (1982). ‘ '
3°s U.S.C. §§ 1439, 1440 (1982). : o
318 US.C. § 1430 (1982); see Dep’t of Army, Reg. No. 608-3, Personal_ Aﬂ'a.lrs—Naturahzat:on and szenslnp of Military Personnel and Dependents
paras. 24 to 2-17 (15 May 1979) (C1, 1 July 1980) [hereinafter AR 608-3].

32 Pub. L. No. 99-603, 100 Stat. 3359, 55 U.S.L.W. 275 (1986) [hereinafter IRCA]

33 Statement by President Rona.ld Reagan Upon Slgmng S. 1200, 22 Weekly Comp. Pres. Doc. 1534 (Nov. 10, 1986).

e Interpreter Releases, a publication devoted to immigration law matters, ‘contains a comprehensive five-part series of articles on the IRCA: The Simpson-
Rodino Act Analyzed: Part I—Employer Sanctions, 63 Int. Rels. 991 (1986), The Simpson-Rodine Act Analyzed: Part II—Legahzanon. 63 Tnt. Rels. 1021
(1986) Thereinafter Legalization]; The Simpson-Rodino Act Analyzed: Part ITI—The Antidiscrimination Provisions, 63 Int. Rels. 1049 (1986); The Simpson-
Rodino Act Analyzed: Part IV— The Agricultural Worker Provisions, 63 Int. Rels. 1127 (1986); and The Simpson-Rodino Act Analyzed: Part V—Miscellaneous
Provisions, 63 Int. Rels. 1174 (1986). See also The Immigration Reform and Control Act of 1986 (pts. 1 & 2), 5 Immigr. L. Rep. 73, 81 (1986). For a succinct
discussion of the employer ‘sanctions program, including suggested compliance actions, consult G. Tulacz, Focus—How to Comply with the Tough New
Immigration Law (1987). For a more general discussion of IRCA, see Commerce Cleanng House. Inc New 1986 A.hen Employment Controls with Law
and Explanation (1986).

35 Statement by President Ronald Reagan Upon Signing S. 1200, 22 Weekly Comp. Pres. Doc. 1534 (Nov. 10, . 1986).
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status. * An alien must apply for legalization between May
5 1987, and May 4, 1988 3

Th1s program represents an addrtlonal path that an un-
documented alien in the United States can follow to become
a lawful permanent resident. ¥ By its terms, quahfymg
aliens will receive adjustment of their status from illegal
alien to lawful permanent resident. Thereafter, they will be
authorized employment. Eventually, they can apply for citi-
zenship as well. Those that do not take advantage of this
program or who try but fail to meet its stringent require-
ments will not receive the status adjustment. Instead, they
will still be undocumented aliens, subject to deportation. *

More specifically, this program details the establishment
of temporary resident status, adjustment to permanent resi-
dent status, applications for adjustment of status, waiver of
certain’ grounds for exclusion, administrative and judicial
review, implementation of the program, public welfare as-
sistance disqualification, and information dissemination.
Collectively, these provisions enable some undocumented
aliens to obtain permanent resident status through a two-
phased procedure, which begins with temporary resrdent
status. .

Temporary resident status

An interested alien first must obtain temporary resident
status before applying for adjustment to permanent resident
status. ® In this legalization program, only aliens who en-
tered the United States before January 1, 1982, can obtain
this status of “alien lawfully admitted for temporary
residence.”

Anm alien applying for this status must meet certain other
conditions as well. ! First, the alien must submit a timely

36Legalzzatton supra note 34, at 1021,

application that establishes his or her pre-January 1, 1982,
unlawful entry; continuous *‘residence” through the date
the application is filed; and continuous physical “presence”
since November 6, 1986, the date this law took effect.

Also, the alien must establish that he or she is admissible
as an immigrant.* In part, this means that the alien must
not be excludable under the general exclusion provisions.
Some of these exclusions, such as the documentary and lit-
eracy requiréments, among others, will not render an
otherwise admissible alien inadmissible. 4 Still other exclu-
sions may be waived for humanitarian reasons, to assure
family unity, or when a waiver is considered to be in the
public interest. 4 Moreover, an alien who has been convict-
ed of a felony or more than two misdemeanors while in the
United States, has assisted in any form of persecut1 , Or is
not registered for military service, if required to be, will not
be “admissible” as that term is used in this subsection.

The term ‘‘resided continuously,”’ and the evidence
required to establish continuous residence since January 1,
1982, are crucial in the application process. Although the
amendment contains a preference for employment-related
documents,* an undocumented alien is unlikely to have
these simply because of his or her 111ega1 status. ¢/

~Just what other evidence will be adequate is left to fur-
ther definition in implementing regulations issued by the
Attorney General. Proposed regulations issued by the INS
address these and other matters. #* They identify a wide va-
riety of documents that can be used to prove that the alien
has resided continuously in the United States since January
1, 1982. In addition to the employment-related documents,
the following are among those that can suffice: utility bills;
school records; hospital or medical records and attestations

7The INS has proposed extensive rules to implement IRCA § 201, the legalization program. 52 Fed. Reg 8753 (1987) (to be codified at 8 C.F.R. pt 245a)»
(proposed March 19, 1987). These proposed rules detail such key provisions as the application period, the documentation to file (INS Form 1-687 and sup-
porting ev1dence) and eligibility requrrements An alien subject to deportatlon proceedings initiated on or after November 6, 1986, has a shorter filing penod
that varies according to the case.

38 1d. The others are the suspension of deportatron, §USC '§1254,"the adjustment of status, 8 USC. § 1255 and the reglstry provrslons, 8 U S.C. § 1255
These provisions differ from this new one. Under them, even after an alien proved that he or she met the requirements of the particular provision, permanent
residence status was discretionary. In the legalization program, however, the status adjustment is mandatory if the alien satisfies the statutory conditions,

3 The legalization program provides that the INS cannot use the mformatron submitted by the petmomng alien except to determme if the alien quahﬁes for
legalization or for fraud prosecutions based on the petition. Pub. L. No. '99-603, § 201(a)(1), 100 Stat. 3359 (1986 (to be codxﬁed at 8 US C § 1255a(c)(5)).

“4Pub. L. No 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 U.S.C. § 1255a).
#Pyb. L. No. 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 U.S.C: § 1255a(a)).

42 Aq alien who takes a brief, casual, and innocent trip abroad after November 6, 1986, however, still meets the contmuous physrcal ‘presence” requirement. ‘
Pub. L. No. 99-603, § 201(a)(3), 100 Stat. 3359 (1986) (to be codified at 8 US.C. § 1255a(a)(3)).

4 Pub. L. No. 99-603, § 201(a)(4), 100 Stat. 3359 (1986) (to be codified at 8 U.S.C. § 1255a(a)(4)).
“Pub. L. No. 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 US.C. § 1255a(d)2)).

45 Id. Other exclusion grounds, relating to aliens who are cnmmals who are likely to become public charges; who deal in narcotrcs, or who pose nsks to
national security or public safety, may not be waived.

4%6Ppub. L. No. 992603, § 201(a)(1); 100 Stat. 3359 (to be codified at 8 U.S.C.'§ 1255a(g)(2)(D)(u))
47 The Immigration Reform and Control Act of 1986 (pt. 2), 5 Immigr. L. Rep 81,82 (1986) o

@ Gee supra note 37 and accompanying text. As proposed, evidence to support an alien’s eligibility for the legalization program ‘must include documents
establishing proof of identity, proof of residence, and proof of financial responsibility, as' well as photographs, a completed fingerprint card (Form FD-258),
and a completed medical report of examination (Form 1-693). 52 Fed. Reg. 8756 (1987) (to be codified at 8 C.F.R. § 245a.2(d)) (proposed March 19, 1987).
The term “resided contmuously” has been defined to mean that the ahen shall be regarded as having resided contmuously in the Umted States if, at the time
of filing of the apphcatron for temporary resident status: .
(i) No single absences from the Umted States has exceeded forty-ﬁve (45) day unle
return to the United States could not be accomplished w1th1n the time period allowed;
(u) the aggregate of all absence has not exceeded one hundred and elghty (180) days between January 1, 1982 through the date the apphcatron for
temporary resident status is filed;
(iii) the alien was maintaining residence in the United States; ‘and””
(iv) the alien’s departure from the United States was not based on an order of deportatlon
52 Fed. Reg. 8756 (1987) (to be codified at 8 C.F.R. § 245a.1(c)(1)) (proposed March 19; 1987).
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by churches, unions, or other organizations to the appll—

cant’s residence. ¥

~ Ongce obtained, the temporary residence status’
be terminated under various circumstances: if th
determined not to have been eligible for that statu
was originally granted; if the alien commits an act
“ders him or_her 1nadmr ible as

dent status by the end of ,the thlrty-ﬁrst month begmmng
after the alien obtamed temporary resident status.®

A lawful temporary resident may subsequently apply for

adjustment to permanent resident status.’! This will be
granted if the following requirements are met. First, the ap-f
plication must be timely, which means it must be submltted ,

within a one-year period beginning on the day after the

alien has held his or her temporary resndent status for elght-
een months. :

Second, the alien must estabhsh contmuous res1dence

since approval of the temporary ‘resident status.> An en
who takes brief, casual, or innocent trips ‘abroad, however,

will still meet the continuous “residence” requlrement for

permanent resident status. *

Third, the ahen must have remamed admlss1b1e as an
unmlgrant

Finally, the alien must possess bas1c CItlZenshlp sk111s'

(i.e., 2 minimal understanding of ordinary English and a
knowledge and understanding of Amerlcan hlstory and
government) 5

= Related Legalization Matters

The legahzanon provisions of IRCA mclude two other,
hy matters that the LAO mlght need to d1scuss
n chents -

- These anmesty prov1s1ons drsquahfy newly-legahzedf
ahens from some forms of public welfare assistan five

_.years.* For example, Aid to Families with Dependent’
~“Children (AFDC), food stamps, and state medical assis-

tance plans approved under title XIX of the Socrel Security
Act, are not available to legalized aliens. % Moreover, there

- is no cancellation of this public assistance dlsquahﬁcatloni

even though the alien is subsequently adjusted to perma:
nent resident status within the five year period. ¥

. IRCA also amends the seldom-used reglstry provrslon s
Ahens who entered the United States prior to January 1,
1972 may obtain permanent res1dent status at the discretion

__of the Attorney General. By proving that he or she ‘entered

the United States prior to January 1, 1972 (the previous
cut-off date was June 30, 1948) an ehg1ble allen may obtam
permanent resident status.* :

~An alien seeking adjustment via the registry provision
need not meet the strict time limits contained in the major
portlon of the legahzauon program. Thus, the registry pro-
vision is more beneficial to an alien who qualifies for
legalization under both the reg15try ‘and the two-phased le-
galization provisions, but fails to apply within the stringent

" time limits of the latter.

Immlgratmn Marnage Fraud Amendments of 1986

Largely overshadowed by IRCA, the Immigration Mar-
riage Fraud Amendments of 1.:935459 Jintend to prevent

4952 Fed. Reg 8756 (1987) (to be codlﬁed at 8 C F R. § 245a 2(d)) (proposed March 19 1987) Addmonal documents to support the alien’s c1a1m may also
include: money order receipts for money sent in or out of the country; passport entries; birth certificates of chﬂdren born\m the United States Tetters of

correspondence between the alien and another person or organization; socia

| security card; Selective Service card; automobile license receipts; title, vehicle

registration, etc.; deeds, m ortgages, contracts to° Which the alien has been a party; tax recelpts msurance policies, recelpts, or letters ‘and any other relevant
document. In short, it appears that any dated document could s support ‘the alien’s quest.

50 pub. L. No. 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 U.S.C. § 1255a(b)(2)-
S pub. L. No. 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 U.S.C. § 1255a(b)).

52 pub. L. No. 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 U. S .C. § 1255a(b)(1)). The language of this provision equates “residence” to
presence" as the latter term was used in the temporary residence status provisions. Becaise of this, an ahen seekmg permanent resldent status wrll ﬁnd lt
easier to meet this “residence” requrrement than that reqmred for temporary resident status. ’

. 53 The proposed implementing regulations provide that an alien shall. be regarded as having resrded contmuously in the United States for the purpose of this
provision if, at the time of applying for adjustment from temporary to permanent resident status, no single absence from the United States has exceeded
thirty (30) days, or the aggregate of all absences has not exceeded ninety (90) days between the date of granting of lawful temporary resident status and -

applying for permanent resident status unless the alien can estal

due o effiergent reasons, the return to the United States could not be aocompllshed

within the time period(s) allowed. 52 Féd. Reg. 8760 (1937) (to be codified ai 8 C.F.R. § 245a.3(b)(2)) (proposed March 19, 1987).

54Pub. L. No. 99-603, § 201(a)(1), 100 Stat. 3359 (1986) (to be codified at 8 US.C. § 1255a(b)(1)('D)) An alien lackmg these citizenship sk.llls could be
attending a class that will help him attain the minimal levels. This requirement resembles one of the requirements for attaining citizenship, discussed supra
note 29 and accompanying text. Further elaboration of this requirement is in the proposed rules, 52 Fed. Reg. 8760 (1987) (to be codified at 8 C.F.R.

§ 245a.3(b)(4)(1)(A)) (proposed March 19, 1987).

55 pyb. L. No. 99-603, § 201(a)(1), 100 Stat 3359 (1986) (to be codified at 8 U S. C §.1255a(h)). This' dlsquahﬁcatlon perzod begms when temporary resrdent

status is obtained.

56 The Immigration Reform and Control Act ‘of 1986 (pt. 2), 5 Immigr. L. Rep. 81, 83 (1986) Narrowly deﬁned Medicaid benefits remain available for emer-
gency services and pregnant women: The prohibition on medical assistance does ‘not apply to ahens under age 18 Pub L No 99—603 § 201(a)( 1), 100 Stat :

3359 (to be codified at 8 U.S.C. § 1255a(h)(3)).

57 Direct contact with the beneﬁt-admlmstenng agency is apprOpnate when the questlon arises.

83 US.C. § 1259 (1982), as amended by Pub. L. No. 99-603, §203 100 Stat. 3359 (1986). The procedure for seekmg permanent resident status via the
registry provision is contained in 8 C.F.R. § 249.2 (1987). This provision will be changed to reflect January 1, 1972 as the new cut-off date.

%98 US.C. § 1259 (1982), as amended by Pub. L. No. 99-603, §203 100 Stat. 3359 (1986) The other criteria in the former reglstry provision ‘are un-
changed. The alien must establish that he or she has contmuously resided here since his ‘or her initial pre-1972 entry, is a person‘of good moral character, is
not ineligible for citizenship, and is not inadmissible based on criminal or drug records, subversive conduct, or smuggling of aliens. Even then, permanent
resident status is not granted automatically. C. Gordon & H. Rosenﬁeld supra note 2, § 7.6. .

80 pyb, L. No. 99-639, 100 Stat. 3537 (1986) [herema.fter IMFA].

AUGUST 1987 THE ARMY LAWYER ¢ DA PAM 27-50-176 15




immigration-related marriage fraud. %' The key provision is
a new “conditional” permanent resident status for an alien
spouse, son, 6r daughter.

The creation of a “conditional” period between entry and
conferral of permanent unconditional status makes it more
difficult for certain alien spouses, sons, and daughters to ob-
tain permanent resident status.

Other provisions contained in IMFA to deter fraudulent
marriages include: revisions to “K” nonimmigrant fiance(e)
provisions; 5 restrictions on future entry of aliens involved
with marriage fraud; % restrictions placed on adjustment of
status or petitions based on marriages entered while in ex-
clusion or deportation proceedings;® and a new criminal
penalty for marriage fraud. %

“Conditional” Residents ;
Before IMFA, alien spouses, sons, and daughters® law-
fully admitted to the United States had ‘‘permanent”

resident status, % This meant that their resident status was
permanent when granted, usually at entry.

- Effective when enacted, IMFA changed the nature of the
resident status granted to many of the relatives of legal as-
sistance clients at the end of the immigration procedure.
Now, permanent residence on a “conditional” basis is
granted for certain aliens. Alien spouses of citizens, of pre-
viously-admitted lawful permanent resident aliens, or alien

e

married for at least two years when applying for permanent
resident status. An alien spouse married more than two
years before receiving permanent resident status, however,
still obtains that status unconditionally as under the prior
law, ™

The conditional status lasts for two years beginning when
permanent resident status is granted.” During this period,
an alien can lose his or her “conditional” resident status for
specified reasons. " The status is lost if the Attorney Gener-
al determines that the qualifying marriage (i.e., the
marriage upon which the alien based his or her petition for
relative status) was entered for the purpose of procuring an
alien’s entry as an immigrant or was judicially annulled or
ended (other than by death of a spouse); or if a fee or other
consideration was given for filing the petition to qualify the
alien for permanent resident status. ™

The status-terminating decision is reviewable in deporta-
tion proceedings, where the burden is on the INS to
establish an improper qualifying marriage by a preponder-
ance of the evidence. For qualifying marriages that ended in
divorce or annulment, documentary proof that the divorce
or annulment occurred before the second anniversary of
when the alien obtained his or her conditional status is all
that is required to terminate the conditional resident
status. 7

Thus, an alien spouse divorced from his or her husband-

citizen is subject to deportation even if the marriage began
as a legitimate one. The LAO must keep this in mind when

R

spouses who entered initially as a nonimmigrant fiance(e)
are affected by this new provision if they have not been

e o B B o R B 1 e e by

61 H.R. Rep. No. 906, 99th Cong., 2nd Sess. 6, reprinted in 1986 U.S. Code Cong. & Admin. News 5978. o
62 Pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (to be codified at 8 U.S.C. § 1186a). Both IRCA and IMFA created a new Immigration and Nationality Act P
section 216. This problem was solved by the codifiers’ assignment of the section 216 added by section 210 of IRCA to 8 U.S.C. § 1186 and the section 216
added by section 2 of the IMFA to 8 U.S.C. § 1186a. See U.S. Code Citations Assigned to New Immigration Law Provisions, 63 Int. Rels. 1159 (1986).

638 U.S.C. § 1184(d) (1982), as amended by Pub. L. No. 99-639, § 3, 100 Stéﬂ 3537 (1986). See infra notes 91-94 and accompanying text.

8 US.C. § 1154(c) (Supp. II 1985), as amended by Pub. L. No. 99639, § 4, 100 Stat. 3537. As amended, this provision prevents approval of a preference
petition for an alien who has previously been accorded, or has sought to be accorded, a nonquota or preference status as the spouse of a citizen or alien
permanent resident, by reason of or attempt to enter a marriage for the purpose of evading the immigration laws. Now, this ban also extends to an alien who
has conspired to enter into a marriage for such a purpose. This change applies to petitions filed on or after November 10, 1986, the date of IMFA’s
enactment. : : . .

85 Pub. L. No. 99-639, § 5(b), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1154(h)). This section prevents approval of a petition to qualify an alien for
either an immediate relative or preference status by reason of a marriage that was entered while the alien was in exclusion or deportation proceedings until
the alien has resided outside the United States for a two year period beginning after the date of the marriage. Similarly, a nonimmigrant alien seeking adjust-
ment of status to that of lawful permanent resident may not receive that adjustment on the basis of a marriage entered while the alien was involved in
exclusion or deportation proceedings. Pub. L. No. 99-639, § 5(@)(2), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1255a(e)). ) »
%68 U.S.C. § 1325 (1982), as amended by Pub. L. No. §9-639, § 2(d), 100 Stat. 3537 (1986). An individual who knwingly enters a marriage for the purpose _
of evading any provision of the immigration laws can be imprisoned for up to five years, or fined up to $250,000, or both, if convicted of this new crime.

7 The term “alien spouse” means an alien who obtains permanent residence status through a qualifying marriage as: an immediate relative spouse of a citi-
zen; a fiance(e) of a citizen; or a spouse of another alien already admitted for permanent resident status. A “qualifying marriage” is a marriage that was
entered within two years before the date on which the alien spouse obtained permanent resident status. An “alien son or daughter” is an alien who obtains
permanent resident status by virtue of being the son or daughter of an individual through a qualifying marriage. Pub. L. No. 99-639, § 2(a), 100 Stat. 3537
(1986) (to be codified at 8 U.S.C. § 1186a(g)). :

88 U.S.C. § 1181 (1982).

% Nevertheless, permanent resident aliens did remain subject to deportation in certain circumstances. 8 U.S.C. § 1251 (1982). For a detailed treatment of
deportation, see C. Gordon & H. Rosenfield, supra note 2, §§ 4.1-4.22.

0 A fiance(e) of a citizen is still admitted as a K-1 nonimmigrant for 90 days. It is only when the fiance(e) applies to adjust from the nonimmigrant status to
permanent residence that IMFA’s conditional status applies. INS Issues Further Instructions on Immigration Marriage Fraud Law, 63 Int. Rels. 1077 (1986).

7 Pub, L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(a)(1)). In addition, derivative marriages (i.e., those between aliens,
one of whom is awaiting an immigrant visa under the 3rd, 4th, 5th, or 6th preference) are not covered by this new subsection. See H.R. Rep. No. 906, 99th
Cong., 2nd Sess. 6, reprinted in 1986 U.S. Code Cong. & Admin. News 5978. Accordingly, they receive permanent resident status unconditionally, as under
prior law. >

7 Pub, L. No. 99-639, § 2(2), 100 Stat. 3537 (1986) (to be codified at § US.C. § 1186a(0). - o
73Pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(b)). )

7 Id. A fee paid to an attorney for assistance in preparing the petition for qualification does not render the qualifying marriage improper st;ch that termina-
tion of the conditional status is warranted. R

75 Marriage Fraud Amendments, 5 Immigr. L. Rep. 86 (1986).
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< June 15, 1987

prov1d1ng divorce-related counseling to a’ soldler or_his or
her alien spouse with conditional re51dent sta

Removal of Conditional Status

When conditional \resrdence status is granted the alien
must be informed of t requirement to petition for remov-
al of the conditional status. 7

The alien spouse and the petitioning spouse (either a citi-
zen or permanent resident) jointly must submit a timely
removal petition to begin removal of the ¢ condmonal” basis

of the permanent resident status.” This petition must beb'

filed within a ninety-day period preceding the second anni-
versary of the date on which the alien obtained the

conditional status of lawful admission for permanent

residence. 7

For instance, if permanent resident status on a condition-
al basis was granted on June 15, 1987, that status would
ordinarily continue until June 15, 1989. The petition to re-
move conditional resident status must be filed during a
ninety-day window that begins on March 15, 1989, as illus-
trated below:

"Conditionaf”
permanent
resident status
granted. Alien must
file removal
petition.

March‘IS 1989
- “June 15, 1989

Removal petitions filed after the deadline (June 16, 1989,
or later in the illustration) need be considered only if the
alien establishes to the satisfaction of the Attorney General
good cause and extenuating circumstances for failure to file
the petition within the specified time period.” When advis-

ing the alien on removal petmons, the LAO must stress this_

heavy burden imposed for missing the submittal deadline.

The contents of the removal petition are also specified. It
must contain a statement that the marriage occurred in ac-

cordance with the laws where the marrlage took place that

TR

- is has not been Judlclally annulled or termmated (other
_ than by d ath of a spouse) that is was not entered into for

the purposé of procuring an alien’s entry as an immigrant;
and h. 1o fi fee or other consrderatlon has been paid for the
filing of the relative qualifying petition. ®

In addition, this statement must contain the actual resi-
dence(s) of each party to the quahfymg marnage since the
date the alien spouse obtained permanent resident status on
a conditional basis, the place(s) of employment of each par-
ty since such date, and the name(s) of the employer(s). *!

After this petition is submitted, a personal interview at a
local INS office will be held within ninety days. ®* Both the
alien spouse and the petitioning spouse (unless deceased)
must appear for the interview or else the alien risks depor-
tation by virtue of loss of permanent resident status because
of this fa11ure 8

The INS has nmety days after the interview to determme
the truth of the facts and information described in the con-
ditional status removal petmon 8 A favorable
determination on the petition results in unconditional per-
manent resident status as of the second anniversary of the
date the alien obtained the status of lawful admission for
permanent residence on a conditional basis.®

If the information in the petltlon is determlned to be un-
truthful, the resident status is terminated as of the date of
the decision. ¥ During the ensuing deportatlon proceedmgs
the alien may contest the adverse dete «

al petition are not_ tru_e
marriage. ¥

Hardshlp Waiver

If the alien does not succeed in obtalnmg removal of the
conditional basis through ‘the petltlon process, he or she
could try the “hardship” waiver provision® as a last resort.
Here too, the alien must meet a heavy burden in order to
prevail. The alien must demonstrate either that “‘extreme
hardship” would result s eported or that the
qualifying marriage was entered 1n good faith by the alien

spouse but was ended by the alien spouse for ¢ good

76 pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(a)(2)(A))- Thls provxslon also requlres that an attempt be made to
notify the alien at the beginning of the period during which the removal petmon can be filed.

77 Pub. L. No. 99-639, § 2(2), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186(a)(c)(1)).

78 pub. L. No. 99--639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a{d)(2)(A)).
79 Pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C § 1186a(d)(2)03)) el

80 pyb. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(d)(1)(A)) The “relative qualifying petmon" is INS Form I—130
which is filed by a citizen or alien resident already lawfully admitted for permanent residence. See supra 17-18 and accompany'mg text

81 pyb. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at § U.S.C. § 1186a(1)(A))

82 pyb. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(d)(3)) Elther the deadline for the mtemew, or the interview ltself
may be waived in the discretion of the Attorney General ‘as may be appropnate

83 pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 US.C. § 1186a(c)(1)(B)) Condmonal immigration status may also be terminated if

the couple fails to timely file the petition for removal of the conditional basis or fails, unless there is good cause shown, to appear for the 1nterv1ew

% pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(@)ONAY.

e s A gy

8 Pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(c)(3)(B))-
%Pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(c)(3)(C))-
8 Pub. L. No. 99-639, § 2(2), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 1186a(c)(3)(D)).
88 pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (to be codified at 8 U.S.C. § 11862(c)(4)).
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cause.” ®® When the hardship waiver is based on the “good
cause” ground, the alien must also establish that he or she
was not at fault in failing to meet the reqmrements for the
removal of the conditional basis,

In determining extreme hardsth, the Attomey General
is directed to consider circumstances occurring ‘only dunng
the period since the alien was admitted for permanent resi-
dence on a conditional basis.® In view ‘of this limitation,
the hardship waiver provision most hkely will be of little
use to most aliens seeking to remove the conditional basis
of then' resident status.

Nommngrant Ftance(e)s

Several changes are made to the nommmJgrant ﬁance(e)
provisions: -

‘Before a petition®! to qualify an alien as a nohimmigrant
fiance(e) will be approved, the petitioning citizen must es-
tablish that he and his alien fiancee have prev1ously met in
person within the two years before the petition is filed. %
This new condition is in addition to the former require-
ments that the petitioner establish that the parties have a
bona fide intention to marry and are legally able and actual-
ly willing to conclude a valid marriage in the United States
within a period of ninety days after the alien arrives.

Since November 10, 1986, the date IMFA was enacted,
fiance(e) ‘qualifying petitions without adequate proof that
the parties have met have not been approved.”

Another change concerning fiance(e)s affects their ad_]ust-
ment of status to permanent residence. Formerly, an alien
fiance(e) who completed the marriage to the citizen-peti-
tioner within ninety days after arrival was adjusted to
permanent residence status. Section 3(c) of IMFA elimi-
nated this procedure. Considered together with section 2 of
IMFA, fiance(e)s can no longer adjust status under the gen-
eral adjustment provisions. Nonimmigrant fiance(e)s now
receive 'permanent resident status on a conditional basrs
under IMFA section 2, as dlscussed earlier. %

Restrzctzon on Subsequent Petmomng

"Section 2(c) of IMFA prohibits an ahen permanent ‘resi-

dent (based on marnage) from pet1t10mng for another ahen

/

(under second preference) except in limited circumstances.
The alien must establish that five years have passed after
the date he or she acquired the permanent status, that the
prior marriage was not entered for the purpose of evading
any prov1510n of the immigration laws, or that the prior
marriage ended by the death of the alien’s spouse. %

Naturalization and “Conditional” Residence

A conditional resident alien is still considered a lawful
permanent resident of the United States for naturalization
purposes. *’ Accordingly, the time spent as a conditional
permanent resident may be applied to the total residence
required for naturalization. Thus, the IMFA does not pe-
nalize the alien permanent resident on a conditional basis
when it comes to naturalization.

More importantly, however, an alien permanent resident
on a conditional basis remains eligible for immediate natu-
ralization if the alien is otherwise eligible for naturalization
via any provision that omits the requirement for prior resi-
dence or period of physical presence in the United States.

One such provision applies to alien spouses of United
States’ citizens who are stationed abroad.* Provided the
alien spouse meets the other naturalization qualifica-
tions, '® he or she will not be required to meet the usual
prior residence requirement for naturalization. In addition
to the typical naturalization requirements discussed earli-
er, ! the alien spouse must establish that he or she is
married to a United States citizen and that he or she has a
good faith intention to reside in the United States after
overseas employment or service is completed by the citizen-
spouse.

Immigration and Nationality Act Amendments of 1986

- The Immigration and Nationality Act Amendments of
1986 12 became law on November 14, 1986. Their principal
purpose is to promote consular efficiency with respect to

81d A strict mterpretatmn of this provxs:on would prevent a waiver when the conditional resident status is termmated at the initiative of the INS durmg
the two-year period and before the petition is filed. Marriage Fraud Amendments, 5 Immigr. L. Rep. 86 (1986).

% Pub. L. No. 99-639, § 2(a), 100 Stat. 3537 (1986) (o be codified at 8 U.S.C. § 1186a(c)(4)).

91 NS Form I-129F; see 8 C.F.R. § 214.2(k) (1987).

928 U.S.C. § 1184(d), as amended by Pub, L. No. 99-639, § 3(a), 100 Stat. 3537 (1986). Previously, only administrative regulations dealt with this require-
ment. They provided that the failure of the petitioner t& establish that he and his fiancee had ‘met personally only received “considerable welght" in
evaluating the petition. 8 C.F.R. § 214.2(k) (1987). Now this requirement is a statutory prereqmslte to petmon approval.

93 State Department Cable No. 367241, Nov. 25, 1986, reprinted in 64 Int. Rels. 34 (1987).

%48 U.S.C. § 1184(d) (1982).
95 Supra notes 67-87 and accompanying text.

%6 Pub. L. No. 99-639, § 2(c), 100 Stat. 3537 (1986) (to be codified at 8 U. S. c § 1154(a)(2)(A))
97 Pub. L. No. 99639, § 2(a), 100 Stat. 3537 (1986) (to be codlﬁed at s USC § 1186a(e)) )

%8 See 63 Int. Rels. 1079 (1986).

®gUS.C.§ 1430(b) (1982). Another provision is 8 U.S.C. § 1430(d), which apphes to the sumvmg spouse of a Umted States cltlzen AR 608—3 paras 2—4
to 2-17, contains a general discussion of the applicable procedures to follow. The applicant for naturalization files INS Form N—400 (Application to File
Petition for Naturalization) in accordance with the instructions contamed on the form. INS Form 405 the Petition for Naturalization, must be filed in dupli-
cate. 8 CF.R. § 319 (1987). .

100.8ee supra notes 26-29 and accompanying text.

101 Id.

102 pyb. L. No. 99-653, 100 Stat. 3655 (1986) [hereinafter INAA].
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1mm1gratxon -related duties. '® To that aim, it includes pro-
visions making ﬁngerpnntmg dlscretlonary and ehmmatmg
the necessity of retaining duplicate copies of visa applica-

tions. ! Some substantive changes, however, are of moré"

interest to the LAO advising on 1mm1gratzon, naturahza-
tlon, or cmzenshlp matters

Adopted Chzld 10s.

Prev10us1y, an adopted child must have been m the legal
custody of, and resided with, the adoptmg parent(s) for two
“years following the adoption in order to be ‘recognized as a
child for immigration or naturalization purposes. %’ The
two-year requirement is retained, but is measured now from
the date that legal custody is awarded instead of the date of
the adoption decree. Thus, the Waiting period for immigra-

tion benefits to adopted children is reduced whe
adopted child was in legal custody of the adoptmg par
before the adoption decree was issued.

 Illegitimate Chlld 108

The c1t1zensh1p provision covenng children born out of

wedlock ' is amended by section 13(b) of INAA. Now an

111eg1t1mate child of a United States citizen-father may ac-

quire citizenship based on the re]atlonshxp to the natural

father without being legitimated first.

To qualify, several condxtlons must be m t, 110 F1rst the

blood relat1onsh1p between the Chlld and th

the father, if living, must state in writing, that he w111 pro—
vide financial support until the child reaches age eighteen.
Finally, the child must be legitimated under the law of the

.the sat

child’s residence or domicile, the father must acknowledge
paternity in writing under oath, or paternity must be estab-
lished by a competent court. Because legitimation is no
longer the exclusive means of establi 'hmg a legal relation-
ship for naturalization purposes, is easier for the
illegitimate child of a crtxzen father to acquire
citizenship. 112

Naturalizatton Deﬁmtion of “Chlld” Changed

Sectlon 3 of INAA deletes the former definition of
“child” used in the naturalization provisions. > Before this
change, “child” was not umformly defined for both immi-
gration and naturalization purposes. 4

This ‘cha‘inge necessitated conforming amendments to
three naturalization provisions. In each, a specific require-
ment that the child be unmarried has been added. !**

‘ szenshtp for: Child Born Overseas "
In section 12 of INAA, the law concerning citizenship of
a child born overseas to one United States citizen parent is

changed. "6 Previously, citizenship was transmitted to the
child (at birth) if the citizen-parent had been physically

which were after the parent had reached age fourteen. 117
These periods are now reduced to five and two years, re-
spectively. '® Military service abroad still counts towards
isfaction of the phys1cal presence requ1rement L

o Citizenship C’éFtiﬁédté for 4 opted Child ™~~~

. The last section of interest is one that permits adoptive
parents of certain children born outside the United States to

13 R. Rep. 916, 99th Cong an Sess l reprmted in 1986 Us. Code Cong & Admin. News 6182.

164 pyb. L, No. 99-653, §§ 5, 6, 100 Stat. 3655 (1986)

105 The immigration of a child, whether he or she be a stepchild, legitimate child, illegitimate chﬂd, adopter child, or orphaned child, is.beyond the scope of
this article. For a thorough discussion, see C. Gordon & H. . Rosenfield, supra note 2, § 2.18b. The LAOQ confronted with questions pertaining to the immi-

gration of an adopted child will find it helpful to obtain INS Form

M~-249, The Immigration of Adopted and Prospectwe Adopted Chlldren (1984).

1068 U.S.C. § 1101(6X1)(E) (1982), as amended by Pub. L. No. 99-653, § 2, 100 Stat, 3655 (1986).

1078 11.S.C. § 1101(b)(1)(E) (1982).

108 For immigration purposes, the deﬁmtlon of “child” in 8 U.S.C. § 1101(b)(1)(D) is amended by section 315(a) of IRCA. This change expands the defini-

‘tion to include an illegitimate child who establishes a bona ﬁde relauonsh.lp to his or her natural father.
t the natural father. At least 0 ,
ren based on his rel"atnons“hlp to h:s natural father. Beltre v. Kiley, 470 F. Supp 87 (Sb N Y

preference immigration status through his or her
prevented an illegitimate child from obtaining a relatlve p
1979).

1098 1U.S.C. § 1409 (1982).

O
..|

,_ously, an illegitimate child could obtain relative
urisdiction had concluded that the former de

1108 U.S.C. § 1409 (1982), as amended by Pub. L. No 99-653, §13(b), 100 Stat. 3655 (1986)

1186-87 (1986).
112 Id.

114 Compare 8 U.S.C. § 1101(b)(1) with id. § 1101(c)(1) (1982).

138 US.C. § 1101(c)(1) (1982), repealed by Pub. L. No. 99—653 §3 100 Stat. 3655 (1986)

115 A child born-abroad of an alien and a United States citizen (at the time of the child’s birth) must be unmarried to acquire citizenship denvatrvely and
automatically through the naturalization of his or her parent(s). § U.S.C. § 1431 (1982), as amended by Pub. L. No. 99-653, § 14, 100 Stat. 3655 (1986). A
child born outside of the United States of alien parents also must be unmarried to acquire citizenship derivatively and automatically through the naturaliza-

tion of his or her parents. 8 U.S.C. '§ 1432 °(1982), as amended by Pub. 1. No. 997653, § 15, 100 Stat. 3655 (1986). Finally, the same unmarried requirement
is added to chrldren bemg naturalized on petmon of thelr cltrzen parents 8US.C. § 1431 (1982), as amended by Pub. L. No. 99-653, § 16, 100 Stat. 3655
(1986). .

~Mégus.C §l401(g) (1932), asamended by Pub L No 99653, §12 100 Stat. 3655 (1986)

1173 US.C. § 1401(3) (1982) RN o R e . SR L S e e e, AT a2
18R US.C. § 1401(g) (1982), as amended by Pub. L. No. '99-653, §12 100 Stat. 3655 (1986).
119 Id.
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obtain a cltlzenshrp certlﬁcate on behalf of the adopted
Chlld 120 .

Under this new provrsron, the adopted child becomes a
citizen when the certificate is issued if: the child is res1d1ng
in the United States in the custody of the adoptlve citizen-
parent pursuant to a lawful admission for permanent resi-
dence; the child was adopted before age 16 and is under 18
years of age at the time of the application; and the adoptive
parent and spouse, if married, are both citizens of the Unit-
ed States at the time of application for the certificate.

According to the INS, this provision applies only when
the adopted child is in the United States. '*' Furthermore, it
is an alternative and not a substitute for other existing citi-
zenship acquisition provisions (8 U.S.C. §§ 1431(b),
1432(b), 1433(b)). 2

The Hypotheticals =~

Sergeant Smith’s new spouse and her child. As a United
States citizen, Sergeant Smith can petition for Mrs. Smith
as an"immediate relative (although this petition would be
filed at the consulate overseas because Sergeant Smith is
currently overseas), just as he could before the recent leg:ls-
lation. Presuming the evidence is adequate to receive a
favorable determination, Mrs. Smith undergoes the same vi-
sa processingas she would have previously.

' 'When Mrs. Smith enters the Umted States, however she
feels the effect of IMFA. Now she will receive permanent
resident status on a conditional basis. This is because she
qualified as an immediate relative based on a marriage that
has existed less than two years at the time Sergeant Smith
petitioned for Mrs. Smith. 123 :

~ As a permanent resident on a conditional basis, Mrs.
Smith is subject to the terms added by IMFA. In particu-
lar, she faces deportation if her marriage ends dunng the
two-year conditional period.

More information is required to determine the child’s sit-

uation. Because Mrs. Smith is being admitted as an
immediate relative and not under the family-based prefer-
ence categories, the child is not eligible for admission
derived through his mother.

* Instead, a separate petition must be submltted for h1m C
_Assummg the child fits within one of the statutory catego- 7
ries of “child,” Sergeant Smith could petition on behalf of

the child to qualify him as an immediate relative. In the al-
ternative, Mrs. Smith could petition for him as a second
preference category relative (unmarried son of permanent

resident) once she became a permanent resident. She could

‘do so while her status is on a conditional basis.

In either clrcumstance, however, the child’s permanent
resident status is also conditional. (Of course, this.presumes

that the child meets all other requirements for immigra-

tion.) Once again, because the status is conditional, it can

be terminated in the manner provrded in the IMFA 124

.Lreutenant Jones and ﬁancee Lleutenant Jones should be

advised to proceed in much the same manner as before. He
can petition for his betrothed to qualify her as a nonimmi-
grant fiancee. He must be able to prove however, that he
and she have met personally within two years prior to sub-
mission of the petition. Now a statutOry prerequisite, this is
a significant change from previous administrative regula-

tions that only required considerable weight be given to the
petltroner s fallure to estabhsh the meetlng

His ﬁancee 1f adm1tted enters the United States as a
nonimmigrant fiancee. If the marriage is completed within
the allowed ninety-day period, the new Mrs. Jones receives
permanent resident status on a conditional basis. |

Captain Baker’s adopted child. The “child” qualrﬁes as an
immediate relative of a citizen if the adoption was legal, ei-
ther Captain or Mrs. Baker is a citizen of the United States,
and the child was under age sixteen when adopted. In addi-
tion, the adopted child must have been in the legal custody
of, and resided with, the adopting parents for two years by
the time that the qualifying petition is adjudicated. Before
INAA, this two year period had to follow the completlon of
the adoption. ¥

The Bakers’ adopted child can be naturalized in one of
two ways.” Before INAA, naturalization could occur
through judicial proceedings if the adopted child was law-
fully admitted to the United States as a permanént resident

‘while under age eighteen and he was adopted before age

sixteen (presuming of course, that he met the basic naturah-
zation requirements).

INAA adds an alternative naturalization procedure spe-
cifically for adopted children in the United States at the
time that naturalization is sought. The adoptive citizen-par-
ent may apply to the Attorney General for a certificate of
citizenship for the child under administrative procedures.
The child shall become a citizen and be furmshed with a
certificate of citizenship if the Attorney General is satisfied
that the parents are citizens; the child is present in-the
United States when the application is submitted; the child is

"“under eighteen; the child was adopted before he reached
- ‘age'sixteen; and the child is residing in the custody of the

adoptmg citizen-parent.

Major Johnson’s mother-in-law. The LAO should advise

- Major Johnson about the legalization program and its strin-

gent proof requirements. Presupposing his dependent
mother-in-law can meet these, she can qualify. The local
INS office should be contacted for the necessary forms and
procedures to follow, The most important point to keep in

120 pub, L, No. 99-653, § 22, 100 Stat. 3655 (1986) (to be codified at 8 U.S.C. § 1452(b)). The INS has 1ssued an interim ﬁnal rule 1mplement1ng tms change
52 Fed. Reg 13,229 (1987) (to be codified at 8 CF.R. §341.7) (proposed April 22, 1987).

122 Id

121 See INS Gives Instruct:ons on Implementatmn of Consular Eﬁ‘ic:ency Law, 63 Int. Rels 1188 (1986)

123 If the marriage has existed for at least two years when the petltlon is adjudlcated the pen'nanent rendent status wrll not be condltlonal

124 1f Sergeant Smith is only a permanent resident and not a citizen, Mi's Smith's | 1rnm1gratlon status would fif the second preference category (spouse ofa
permanent resident). Again, presuming she qualifies for immigration, she would be admitted as a permanent resident with conditiona] status, .
In this variation, however, her child would be admitted derivatively with the same conditional status. A separate petition is’ not requlred

125 The immigrant visa issued in this instance would remain valid for up to three years while the adopting citizen is a member of the mlhtary 8 U. S C.

§1201(0) (1982).
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mind here is that time may be of the essence. The legaliza-
tion program will only last for a one-year period beginning

not later than May 6, 1987. Major Johnson’s mother-m-law‘_

must apply within that period or she will not receive ‘the
status adjustment. .

N . O
Conclusion

" As you have seen, the LAO. roﬁtinely ‘may receive ques-
tions of vital concern from soldiers and their family

members,regarding immigration, naturalization, and citi-
zenship matters. This quick overview is only a first resort

_ for the LAO;‘confrontmg these cruc1a1 and often complex,

quéstions.

This article brleﬂy thhhghted the more commonly en-
countered provisions while focusmg on recent legislation.
Even though not exhaustive, it is an adequate starting point
for more extensive research when the need arises. -

7o

 Federal Criminal Prosecutions on Military Installations

Part I: Establishing the Fort Hood Program

Captain David J. Fletcher*
Student Defense Language Instttute. Presidio of Monterey, Caltfomza

This article is based in part on the experiences of Fort‘
Hood prosecutors trying civilian felonies in federal
court. Part I deals with establishing a felony prosecutton‘ )

program on an installation within the United States. It

“describes the evolution of the Fort Hood . program and is
designed to provide staff judge advocates with basic in-
sights and suggestions to assist them in considering the

- possibility of initiating such a program. Part II will cov-
er several speczﬁc areas of federal practzce. =

Introductlon

.. On November 19, 1986, in a memorandum vadsirtqss.:e‘dttpt

the Service Secretaries,! The Honorable William ft,
1V, Deputy Secretary of Defense, issued instructions au-
thorizing the Service Secretaries to assign or detail Judge
advocates to the Departnient of Justice (DOJ).2 This au-

thorization was directed specifically to cases of interest to

the Department of Defense. The Honorable John O. Marsh,

Jr., the Secretary of the Army, sent 2 memorandum to The

Judge Advocate General on December 31, 1986, officially
recogmzmg the authority of The Judge Advocate General
to assign judge advocates to represent the United States in
DOJ civil and criminal matters. Secretary Marsh charged
Major General Hugh R. Overholt. w1th the responsibility of
continuing the tradition of judge advocates expert and en-
thusiastic representation of the United States “th;gugh the
assignment and detail of our judge advocates to the Depart-
ment of Justice.”’? On January 7, 1987, The Judge
Advocate General pubhshed Pollcy Letter 87-1. That letter

addressed the subject of the DOY Interface Program and
committed the Judge Advocate General’s Corps to *
hanced support in civil litigation and criminal prosecutrons

. arising out of Army operations.”* Citing the roles of judge

advocates in felony prosecutions at installations such as

'Fort Hood, Fort Bragg, Fort Stewart, Fort Drum, and

West Point, General Overholt directed installation staff
Judge advocates to consrder the feasrblhty of felony prosecu-

The Foundatlon of the Program

'In May 1985 a military attorney represented the Umted
States for the first time in the United States District Court
" for the Western District of Texas, Waco Division. Thls ‘'was

the culmination of the efforts of many people associated
with the Army, DOJ, and the United States courts Since

" that time, outstanding work done by Army attomeys at
" Fort Hood and elsewhere has firmly established the credi-
bility of the judge advocate in capably prosecuting civilian

felony crimes committed within the confines of U.S. Army

‘installations.

A solid magrstrate court program prov1des the founda-
tion on which to build a felony program. Fort Hood’s
magistrate court program paved the way for the felony pro-
gram by adhering to prosecution procedures fashioned after
those employed by our United ‘States Attorney s office. Fort

‘Hood had a good magrstrate court program estabhshed for

‘*Part I of this artrcle was ongmally prepared for the Wntmg for Pubhcauon electlve of the 35th Judge Advocate Oﬁioer Graduate Course.

‘1 Hon. William H. Taft, IV, Deputy Secretary of Defense, Memorandum for Secretary of the Army, Secretary of the Navy, Secretary of the Air Force,
subject: Judge Advocate Representation of the United States in Civil and Criminal Cases, 19 Nov. 1986, reprinted in The Army Lawyer, March 1987, at 5.

2 The authority for this memorandum was in the National Defense Authorization Act for Fiscal Yea.r 1987, Pub. L. No 99-661, §§ 807-808, 100 Stat. 3816,
3909 (1986) (to be codified at 10 U.S.C. §§ 806(d), 973(b)(2)(B)). Sectlon 806 is Article 6, VMOm Code of Mﬂ:ta.ry Justlcc [heremaﬁer UCMJ]

3 Hon. Yohn O. Marsh, Jr., Secretary of the Army, Memorandum for The Judge Advocate Gcneral subject: Judge Advocate Representation of the United
States in Civil and Criminal Cases, 31 Dec. 1986, reprinted in The Army Lawyer, March 1987, at 6.

4Policy Letter 87-1, Office of The Judge Advocate General, U.S. Army, subject: Department of Justice Interface Program, 7 Jan. 1987, reprinted in The

Army Lawyer, March 1987, at 3.
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several years prior to 1985.5 Fort Hood military attorneys
had worked diligently in establishing excellent relations
with the United States Magistrate and the Deputy United
States Marshals for the Waco Division. In addition, the
Fort Hood office was fortunate to have the services of an
extremely experienced and knowledgable mag1strate court
clerk permanently assigned to the SJA office at III Corps. ¢

Why should a magistrate’s court program be considered
almost a prerequisite for initiating a felony program? Expe-
rience is the key reason. A magistrate court is an excellent
training ground for an attorney who is targeted to initiate a
felony program. When compared to felony practice, misde-
meanor prosecutions are relatively inconsequential; thus
mistakes made as a result of inexperience are less costly.
Magistrate court proceedings are generally conducted in a
manner consistent with those of the federal district courts
within a specified judicial district. In order to allow suffi-
cient time for the magistrate court ; secutor to learn the

basic rules of the trade and establish a prolific practice, we

found that we needed to keep a magistrate prosecutor in
place for nine to twelve months.

Building on the Foundation

Not only was the magistrate court a proving ground, but
it also allowed the Office of the Staff Judge Advocate, 11
Corps and Fort Hood (OSJA IIT Corps) to establish rela-
tionships with the federal community. The former United
States Magistrate at Fort Hood, The Honorable Walter S.
Smith, Jr., was appointed as the United States District
Judge for the Waco Division by President Reagan in the
fall of 1984. His appointment preceded the establishment of
our felony prosecution program by about two months. Dur-
ing Judge Smith’s tenure as United States Magistrate, his
petty offense and misdemeanor caseloads were usually the
highest of any magistrate in the district. A sizeable portion
of his caseload came from Fort Hood. Through numerous
successful criminal prosecutions in the magistrate court, we
enhanced Fort Hood’s reputation with the United States

Attorney’s office and with personnel associated with ‘the -

federal district court. Our successful prosecutions of gun-
nery range thieves helped us.to get acquainted with our
local FBI agents. An aggressive pretrial diversion practice,
along with improved presentence informational support,
brought increased interaction with a very supportlve United
States Probation Office.” In’ 1984, we prosecuted over 130
criminal cases in the magistrate court with only two
acquittals.

" Offering support to the United States Attorney helped to
open lines of communication between our ofﬁces The As-
sistant United States Attorneys (AUSA) i’ Austin were
always available for telephonic advice. We saw a need to try
to assist them more often. So, through the magistrate court
prosecutor’s office, we offered the services of the magistrate
court prosecutor and administrative law attorneys for the
purpose of testifying on jurisdictional issues raised in Fort
Hood civilian trials. We also assisted the AUSAs in ob-
taining documentary evidence from military sources for

their trials (e.g., court-martial conviction records). As time
progressed, we found ourselves being consulted more often
and becomlng more involved in the plea negotiation process
involved in Fort Hood crimes.

In September of 1984, the United States Attomey s oﬂice
in Austin, which is responsible for handling the criminal
and civil cases for both the Austin and Waco Divisions, had
only two AUSAS assigned to it. The office was expecting an
additional attorney who would assume responsibility for all
of the Waco Division and also part of the Austin Division
caseload. With Judge Smith soon to take the bench in
Waco, the United States Attorney expected the Waco
caseload to increase dramatically. Both attorneys in the
Austin office were maintaining caseloads of over fifty cases.
In October, Mrs. Helen Milburn Eversberg, the United
States Attorney for the Western District of Texas, wrote to
then-Colonel O’Roark and asked for support in the form of
an attorney to prosecute the Fort Hood civilian felony
caseload. They met at her office in San Antonio to discuss
the proposal. Noting that both the Marine Corps and the
Navy had established similar programs at Camp Lejeune
and Norfolk, respectively, they agreed to proceed with a
training and implementation program that would result in a
judge advocate taking over the Fort Hood civilian felony
caseload. The first prosecutor would stay in place for twelve
months following the completion of his training period. The
plan called for that attorney to be succeeded by another at-
torney who would have prosecuted in the magistrate court
for a comparable period of time. The ultimate goal would
be to keep the felony prosecutor in place for a period of
roughly eighteen months.

The primary responsibility belonging to the OSJA III
Corps was to dedicate one attorney full-time to the felony
prosecution program. The United States Attorney would
retain supervisory control over federal prosecutions, but
would no longer be responsible for in-court representation.
Only when the Unitéd States Attorney ‘and the SJA agreed
that a case would be better represented by the United States
Attorney’s Office would an AUSA try a Fort Hood case.
OSJA III Corps accepted primary responsibility for provid-
ing administrative support for the new prosecution
function. The United States Attorney assumed responsibili-
ty for training the prosecutor and for paymg travel costs
incident to the new position. :

The FBI office in Waco has supported the program
throughout its implementation. Agents assigned to the
Waco office have provided valuable investigative assistance
and instruction to our .attorneys. Most of the criminal in-
vestigations conducted on military instailations fall within

the investigative jurisdiction of the FBI. The Army s Crimi-

nal Investigation Division (CID) conducts the initial
investigation until a civilian suspect is identified. CID then
coordinates with and turns ‘the investigation over to the ap-
propriate federal law enforcement agency. Other federal
law enforcement agencies can also investigate on-post of-
fenses, including the Immigration and Naturalization
Service, the Bureau of Alcohol, Tobacco and Firearms, the

5 Brigadier General Dulaney L. O’'Roark, Jr., Judge Advocate, "U.S. Army Europé ‘and Seventh Army, was the Staff Judge Advocate, ITI Corps and Fort
Hood, during this time period and at the outset of the civilian felony prosecution test program. Colonel Thomas M. Crean sucéeéded General O’Roark in

June, 1985,

§ A United States Magistrate's clerk is not employed by the Department of the Army, but is an individual in the employ of the United States Maglstrate

" The pretrial diversion program, a cooperative program administered by the United States Attorney’s Office and the United States Probation Office, is a
program that essentially offers probation without adjudication to minor offenders. .
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Drug Enforcement Administration, the Secret Service, the

Postal Investigative Service, and the Internal Revenue

Service.

Initially, the travel and finance issue was a major con-

cern. Colonel O’Roark wanted to make certain that the

felony prosecutor ‘would be paid in a “timely manner and

would not lose money because of trave] inherent in the new

duty position. Travel _proved to be extensrve Fort Hood is
seventy miles from the supporting branch United States At-
torney’s office in Austin and sixty-five miles from the

district court in ' Waco. There was a need to find an efficient

method of having DOJ reimburse the Army prosecutor for
travel expenses incurred in duty-related travel. The comp-
troller’s office at Fort Hood and th S

Attorney’s office came up with two alterna
tions were direct reimbursement from ,DOJ

n
reimbursable order system. The latter_ would have requlred ‘

submission of periodic estimates of temporary duty costs to
DOJ. The administrative burden on our admlmtratrve sec-

tion and finance personnel resultlng from employing th1s
option appeared to be prohibitive. Thus, we elected to use
the direct reimbursement method. The processing burden
was assumed by the prosecutor and the administrative per-
sonnel in the United States Attorney’s office.” The
prosecutor is issued.a DOJ government credit card, actually
a Citicorp Diners Club card similar to that now in
the Army. All travel expenses are to be charged on thaf
card. Immediately after returning from temporary duty, the

prosecutor prepares the requisite travel vouchers and mails

them to the United States Attorney’s office in San Antomo

The processing period takes about two weeks. A check is

mailed to the prosecutor and then that money is used to
pay a monthly bill sent to the attorney. The bill must be
paid in full

.Many mstallatlons will not have the travel i“ culties‘_: ‘
that Fort Hood has because of travel distances. The Navy

Special Assistant United States Attorney stationed in Nor-

folk, Virginia, actually has an office in the main United

States Attorney’s office. There is a federal court in Norf k.
The Marine prosecutors at Camp Lejeune are pald through
Marine Corps travel funds. The United States Attorney
does not pay for their travel. Staff judge advocates need to.
be particularly sensitive to any concerns that their prosecu-
tors have on reimbursement arrangements. If a prosecutor
ends up using his or her own automobile, wear and tear
may be another issue to consider (DOJ reimbursed me at
the rate of 20.5 cents a mile). The job also has other out-of-
pocket expenses that are not reimbursable. Appropriate ci-

vilian clothing, gratuitous minor emergency assistance to

witnesses (e.g., last-minute taxi transportation to court) '
and local business lunches are examples of these expenses.
At Fort Hood, extensive use of government sedans has
helped to keep travel expenses at & minimum, -

" Resources and Support Staﬁ'

Thus far, one might expect that the greatest hurdle to
overcome in establishing a program is the money factor.

,support Fort Hood prosecutors ‘have bee

clerical support a responsibility that OSJA III Corps as-

.sumed ‘proved to be more trying. Fort Hood had no clerk-

legal technicians® who could be fully committed

in support of the program. In a time when personnel dollars

and positions were being reduced, creating a new position
was considered but_never actually accomplished. In 1985,
we had two c1v111an legal clerks assigned to the magistrate
court section. The magistrate court section and the felony
prosecutor were assigned to the Administrative and Civil
Law Branch of OSJA III Corps. The primary duty of the
legal clerks was to provide general assistance to the publlc
on matters involving traffic citations and minor offenses in
the magistrate court. Their job description never included
duties related to the felony prosecution program. On occa-
sion, they performed additional duties in support of the
program, mainly victim-witness assistance® and criminal
process matters. Since my departure in June of 1986, both
civilian positions have been eliminated and replaced by mil-
itary enlisted legal specialists (71D) who were untramed in
civilian légal matters.

An attorney implementing a felony prosecution program
must have sufficient stenographical support. OSJA, III
Corps has an outstanding word processing center that con-
tributed significantly to the success of the program. This
section prepared all of our indictments, motions, court or-

ders, trial briefs, plea agreements, and victim-witness

correspondence The word processing center supervisor de-
veloped a federal practice manual that sayed ‘countless
hours of work in areas where we were able to use standard-
ized documents and forms Outside of the word _processing
‘their own ad-
ministratively, performing both prosecutor dutles and the
duties normally performed by legal technicians who sup-
port Assrstant Umted States Attorneys 10

Legal techn1c1ans workmg in United States Attorneys’ of-
fices perform a variety of functions. They assist one or more
AUSAs by prov1d1ng them with direct legal clerical
servrces _They review material that comes into the office to
'ne whether legal papers such as motions, orders, af-

‘ﬁdavrts, pleadmgs, or subpeonas need to be prepared in

response to the material received. They retrieve needed in-

formation from office files and prepare the appropriate legal

papers in conformance with or as adaptations of approved
forms (each United States Attorney’s office usually keeps a
file of pleadings and responses to pleadings on hand). Usu-

_ally, the attorneys draft the pleadings and the legal

technicians proof the drafts, type or print them, and verify

_.citations and references. The legal technicians also compose
letters used in the transm1

of legal matters and docu-
ments. They assemble and maintain current working files
on cases. They assemble exhlblts, affidavits, legal docu-
ments, and files for use by AUSAs in preparation for trial.

" Legal technicians handle all travel arrangements and docu-

mentation for AUSAs. They perform stenographrcal work
as necessary.

At Fort Hood, the felony prosecutor does most of these

_tasks himself. This generafes an average ‘of ten to fifteen

That Was not' the case at Fort Hq’oﬁd_._m_Administtr’ative and

hours of work P?E.,We,?k 'On a week prior to going to trial

8 Legal techmctans are the DOJ counterparts to Army 7lD legal specrallsts There are some dnﬂ'er‘\ ces m the _]ob/duty descnptlons

918 US.C. §1512 (1982); 42 U.S.C. § 10603 (1982).

10 Copres of the DOJ job description for legal technicians m';;& be obtamed from local Umted States Attomey s oﬂ'lces
‘ AUGUST 1987 THE ARMY LAWYEH + DA PAM.
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gal technician tasks. The extra time is spent preparing’ 1tems
such as witness travel forms, personal travel forms, subpe-

onas, expert witness authorization requests, expert witness
travel forms, victim-witness assistance requirements, and
indictment packets. Doing this work takes away valuable

trial preparation time, particularly when one is just learning’

how to“try federal criminal cases. Fortunately, the legal

technicians in the Austin office were able to provideé soirie’

support in the victim-witness assistance and expert witness
coordination areas. If an office has limited word processing
assets and ‘cannot commit substantial stenographical sup-
port to a felony prosecutor, it should attempt to negotiate

for such support from the United States Attorney’s office. -

v Telephone and Library Assets

All of the United States “Attorneys’ ofﬁces
sions, and federal law enforcement offices ‘are on the

Federal Telecommunications System (FTS). The same i§

true for the United States courts. AUTOVON has only lim-
ited utility. If FTS is not available, a WATS line or
commercial long distance will have to be used.

In order to have a successful program, you must have an
adequate library (or access to one). There are certdin publi-

cations that prosecutors must have at their disposal. Most

important are annotated versions of certain titles of the
United States Code.!! The West key system in ‘the United’
States Code Annotated is coordinated with key entries in
West’s Federal Practice Digest, which I used extens1ve1y
To complement the federal criminal code, you must have a

copy of the state penal code applicable to your 1nsta11a-'

tion. 1> A United States Supreme Court Reporter i is a must,
as is the Federal Reporter. Fort Hood’s law library did not
have a full series of the Federal Reporter, which sometimes
caused major research problems. The Federal Supplement
series should be reasonably available. Fort Hood did not
have the Federal Supplement in its post law library, but it
was-available at a nearby college. Check local law libraries

to see the extent of their available resources. Your office

could-save a considerable amount of money if adequate
public law libraries are acce551ble

~An updated Shepard’s Unlted States and Federal Clta-
tions séries is also necessary. A copy of the paperback
edition of the Federal Rules of Criminal Procedure, a book
updated annually by West Publishing Company, is extreme-
1y useful 13 That book was w1th me whenever I ‘was in

DOJ divi-

district court or grand jury. By the end of a month of use, it
was dogeared and full of notations. This book contains not
only the rules of procedure, but also the criminal statutes
codified in Title 18 plus the drug offenses enumerated in Ti-
tle 21. Another excellent source is Federal ‘Criminal
Tnals 4 That book provides the prosecutor with quick ref-
erence 1nformat10n and case citations applicable to every
stage of the prosecution process. Do not overlook obtaining
a copy of your district’s local rules. They are usually avail-
able from your district court clerk’s office. ! These
resources provide basic reference materials to support a fel-
ony practice.

- The next group of resources are strongly recommended
and should be acquired. First is the grand jury practice
manual, published by the Criminal Division of the Depart-
ment of Justice.'® A new prosecutor should read through
both volumes. The set details many practical aspects of
grand jury work, including how to handle investigation
targets and suspects when they appear before the grand ju-
ry. Although grand jury presentations generally go
smoothly, there are some complexities inherent in the pro-
cedure that can be overlooked. Mistakes result in the

. embarrassment of quashed indictments. That did not hap-

pen at Fort Hood, but such occurrences are not unusual.
Another important source is the trial advocacy notebook
prepared by the Attorney General’s Advocacy Institute for
use in“its trial advocacy program. It is an excellent refer-
ence for trial practice and provides checklists that we used
for trial preparation. It contains a section on each stage of
the trial process, from grand jury through sentencing. This
book, which comes in looseleaf binder form, can be ob-
tained through the Attorney General’s Advocacy Institute
or from an attorney who has attended the course.

You should also obtain copies of your United States At-
torney’s guidelines and policies for plea agreements and
prosecution declinations. Because most United States At-
torneys retain the final decision authority on cases that
judge advocates are prosecuting, it is good to know the case
assessment standards employed by other prosecutors in the
district. Violations of these standards can result in sanctions
by the United States Attorney against the prosecutor, in-
cluding withdrawal of authorization to practice in federal
court. Also obtain a copy of the pattem jury instructions
for your circuit.’” Another source of jury instructions is
Federal Jury Practice and Instructions. ** Other publications
used at“ Fort'HoOd" inc':l‘ude the Fede'ral Rules* of Evidence

ILTf an office does not have a complete ‘annotated version of the Um ed States Code, 1t should have the Tollowmg titles ‘at ‘a minimum: all constitutional
volumes; title S—Government Organization and Employ#es (this i§ necéssary to cite authority on agency employee witness fees); title 10—Armed Forces;
title 16—Conservat10n title 18—Criminal Code and Rules of Criminal Procedure; title 21—Food and Drugs; title 26— Internal Revenue Code (1ncludes
criminal statutes under the investigative jurisdiction of the IRS and the Bureau of Alcohol, Tobacco and Firearms); title 28—Judiciary and Judicial Proce-
dure, Federal Rules of Civil Procedure and Evndence, trtle 42—Pubhc Health and Welfare; and title 50—War and National Defense. y )

12 For crimes occurring on federal enclaves, prosecutors often employ the Assimilative Crimes Act, 18 U.S.C. § 13 (1982), in prosecutlng state crimes not
included in the federal criminal code.

13 Federal Criminal Code and Rules (rev. ed. 1985).
147, Cissell, Federal Criminal Trials (1983).

15 An early visit to your district court clerk’s s office is also important. Gét to know thé deputy clerks in the clerk’s office ‘and, even more importantly, get to
know your district judge’s courtroom deputy clerk. The courtroom deputy clerk normally ‘controls the judge’s docket and, consequently, directly influences a
prosecutor’s schedule. The clerk’s office will file all of your processes and pleadings; a visit will help in understanding local practices in filing documents and
pleadings.

16 United States Department of Justice, Criminal Division, Manual for Federal Grand Jury Practice, vols. I and IT (Mar. 1983).

17 An example is the Federal Judicial Center, Pattern Jury Instructions (1982). Each circuit produces its own pattern instructions that are usua]ly publlshed
by West Publishing Co. Some of the instructions tend to be defense-oriented. Research may produce more favorable instructions for govemment use.

"®E. Devitt & C. Blackmar, Federal Jury Practice and Instructions (3d ed. 1978 & Supp “1985).
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Manual, ©* title 9 of the United States Attorney’s Manual
(case citations and discussions of various federal crimes),

and a current series of the Code of Federal Regulatlons Of-
fices equipped with Westlaw or LEXIS w1ll not need a

number of the sources previously discussed if thelr prosecu-
tors are properly tramed and have access to

LA L SR Ay e b Sk b SRR e 1ok b

" Training

My trammg began with a two day tr1p to the Western
D1str1ct of Texas Umted States_ Attorney’s ofﬁce in_ an

the interim, we explored and resolved money 1ssues_(trave1
and finance). The First Assistant United States' Attorney
briefed me on office functions and explamed the relation-
ships between AUSAs n the branch oﬂices and the _main

gal technician. The adm1n1strat1ve oﬂicer superv
office travel section that processes AUSA travel clalms The

e e

chlef legal techmclan, 1n addition to her regular duties, co-

da concernmg operatmg procedures of the Uk'
Attorney’s office. The First Assistant United” States Attor-

dedicated to two mock trials. The second trial is presented

to a United States district judge and a jury consisting of

Washington area high school students A thlrd week focus-
es-on’ grand jury practice.

Outstde of the trial advocacy course, most of my trammg
e—job From a practical standpomt the training
po f the program ended about a month after I attend-
ed the trial ‘advocacy course. Two short’ trips to the. Austm
office and courthouse enabled me to observe Juvemle delm-
quency proceedmgs, an adult probatlon revocation hearing,
arraignment proceedmgs, and a grand jury session. Observ-
ing a grand jury session is "essential before prosecutors
present their first cases to a grand jury. The new prosecutor
should pay close attention to, the presentation of a case by
an expenenced AUSA. Spec1ﬁca11y, the form of questioning

witnesses and the mteractmn between the prosecutor and

‘, the members of the grand jury should be noted

ney also gave me a detailed explanation of the plea
negotiating and case declination policies established by the
United States Attorney. I noted a significant differetice be-
tween federal and UCMJ practice; there are very few

“sentencing caps” used in plea agreements in the Western
District of Texas and virtually no conditional guilty pleas.
Both required special authorization from either the United
States Attorney or DOJ.?® Plea negotlatlons were generally

limited to dismissing counts of indictments in exchange for - =

guilty pleas. Thus, preparation for grand jury and p‘oper
indictment drafting gained paramount 1mportance in our
program.

Pursuant to the agreement with the United States Attor-
ney, I attended the criminal trial advocacy course at the
Attorney General’s Advocacy Institute in Washington,

D.C. The course was conducted at the Department of Jus-

tice building, and was paid for by DOJ. This proved to be
" the most valuable training that I received. The course is a

comprehensive trial workshop program that covers every

gument. Each day’s classes required extensive preparatlon

Every attending attorney was required to give at least one .
oral presentation in each daily workshop. Like the trial ad-

vocacy course at The Judge Advocate General’s School,
U.S. Army, attendees were required to have some trial ex-
perience prior to attending the course. Instructors were
experienced Assistant United States Attorneys selected
from offices across the country. The first week of the course
consisted of workshops and lectures; the second week was

198, Saltzburg & K. Redden, Federal Rules of Evidence Manual (4th ed. 1986)

21 A good source for mformatlon on spec:ﬁc practlces and procedures for a Judrclal dtstnct is the local Tules boo

 months. Both cases were indicted and s

.most of the defendants pled guilty. In the

The original plan for my introduction to tr1a1 work was
to have me sit “second chalr” for one trial prior to ‘being

“"lead counsel and prosecutlng on my own. This part of my

training was omitted. Indeed, other than my mock trial at
the trial advocacy course, I never saw a federal trial prior
to trymg my first case. I was fortunate in that my “first trial
turnied out to be successful, but the experience could have

" been cons1derably more comfortable had I been able to ob-

serve a criminal trial prior to trying my first case. When
observmg d case, a new prosecuto‘r should carefully observe
the demeanor of the ‘attorneys, where the attorneys ‘stand
ssing the court and jury, and procedures ‘that
may‘ be pecullar ‘to the particular court or dis-
trict. 21Mlsdemeanor Jury trials in magrstrate court provrde

excellent opportun1t1es to gam valuable expenence

Implementatlon

On Apnl 18 1985 I presented two Fort Hood ca
the grand Jury for the Waco Division. This was the same
grand jury that I presented cases to for the next fourteen
months. First impressions in front of a grand jury are criti-
cal; grand juries may stay in session for as long as eighteen
ubsequently both
defendants “pled gu1lty One case in i a woman who
was first apprehended for shoplifting and then offered a
bribe to a military police investigator. The other case was a
drunk driving vehicular homicide. These two cases seemed
to set a pattern for cases our prosecutions that ﬁrst year

lowed, 1 handled two sentencing hearmgs and two gullty
plea hearings (rearraignments). .

The first Fort Hood case contested at tnal mvolved the o

armed robbery of a small Army & Air Force Exchange Ser-
vice convenience store. The defendant was the son of a non-
commissioned officer who lived in the same housmg area 1n

t for your drstnct Certam dtstncts do

things differently than others. For example, an AUSA from the District of Connectlcut who I met at the tnal advoca y course mformed me that judgos in

that district did not allow opening statements in their trials!
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which the convenience store was located. The same defend-
ant had been charged in a misdemeanor assault case two
years earlier, 2

The case was a three-day tnal 2 The AUSA whose _]uns-
diction included the remainder of the Waco Division sat
'with me at the government’s table and gave me advice dur-
ing the course of the trial. The defendant was convicted and
sentenced to twenty years ‘in prison. To date, Fort Hood
prosecutors have convicted four different armed robbers
who have committed a total of ﬁve armed robberles All but
one recelved sentences of ﬁfteen years or more:. ‘

Federal Crlmmal Oﬂ‘enses

.Besides armed robbery cases, Fort Hood prosecutors’

have tried cases involving the followmg oﬁ'enses misappro-
priation of postal funds,? ‘theft of ‘personal property 2
theft of government property, % rape,? possession and re-
ceipt of firearms by a convicted felon, 28 ‘misapplication of
bank funds by a bank officer,? bank larceny,?® mail
fraud,® fraudulent claim against the United States,3
fraudulent statement against the United States,* use “of a
firearm in the commission of a crime of violence (usually
involving armed robberies or assaults), conversion of gov-
ernment funds,3 murder,* manslaughter,’ knowirigly
inflicting injury upon ‘a"child under the age of fourteen, *
various assaults including the mailing of a pipe bomb to a
sold1er, % false entries made in federal credit union re-
ports,® and drug offenses. ¢!

. A number of other cr1m1na1 offenses have a significant
potent1a1 for occurrmg on military installations. The’ a1d1ng
and abetting statute, 18 U.S.C. § 2, and the general conspir-
acy statute, 18 U.S. C § 371, are two sectlons that w1ll be

2 Durmg the ﬁrst year of the program, three defendants were prosecuted in distriét court who had been prev1ously charged with mlsdemeanors ln‘magls-

used often. Both of these statutes. are used in oon]unctlon
with : a basic criminal oﬁ‘ense If a conspiracy is alleged in an
md1ctment the offense against the United States that would
have been the objective of the conspiracy must also be al-
leged. At Fort Hood, the armed robbery case discussed
above was an aiding and abetting case; the defendant was
convicted on a theory that he was the watchdog outside the
convenience store and thus aided and abetted in the com-
mission of the robbery. Another criminal statute used at

Fort Hood is the attempted murder statute.? In the case

where we tried a defendant for mailing a bomb to a Fort

Hood soldier, we initially charged the defenidant on a crimi-

nal complaint with attempted murder. The defendant was
then arrested on that complaint. The attempted murder
charge carried a maximum penalty of only three years’ im-
pnsonment Accordmgly, we conducted further research to
come up with better charging statutes for~ using in “thein-
dictment. He was subsequently indicted for mailing an
injurious item, assault with intent to commit murder, and
use of a firearm in the commission of a crime: of violence. 4
Here is another good teaching point on federal criminal
practice: do not end your research When‘you find an obvi-
ous charging statute. Probe for more applicable offenses
with greater pumshment potential. Because you deal mamly
in counts when negotiating plea agreements, more counts
with greater potentlal penalties will give greater leverage in

‘plea negotratlons But be sure to. avo1d chargmg mul-

tiplicious counts

Other oﬁ'enses that may be encountered mclude use of
the mails to transport firearms, # mailing obscene matter, 4
wire fraud, 4 destruction_ of 'national defense materials, or

trate court. A valuable lesson can be learned here: do not ignore files from previous years. Such récords can provide’ evidence and help lead to good

witnesses.

23 The first two years of the Fort Hood program indicates that you w111 seldom get through a federal contested tnal in much less than three days.

%18 US.C. § 1711 (1982).

»18 US.C. §661 (1982 & Supp. III 1985).
2618 US.C. § 641 (1982 & Supp. III 1985).
2718 U.S.C. § 2031 (1982).

2818 U.S.C. app. § 1202 (1982 & Supp. III 1985), 18 U. s c § 3665 (Supp III 1985)
"2918 U.S.C. § 656 (1982). Note that 18 U.S.C. § 657 (1982) is basrcally the same oﬂ'ense applying to federal credrt union employees

3018 US.C. §2113 (1982 & Supp. III 1985):
3118 US.C. §§ 1341, 1342 (1982).
32 18 US.C. § 287 (1982 & Supp. I1I 1985); 18 U. $.C. § 1003 (1982)
318 U.S.C. §1001 (1982 & Supp. I1I 1985).

¥13USC § 924(c) (Supp 11! 1985), 18U, S C.'§16 (Supp Jis 1985) (thls sectlon deﬁnes the terrfi “cnme of v1olence )

3518 U.S.C. § 641 (1982'%& Supp. III 1985).
%18 U.S.C. § 1111 (Supp. III 1985).
“3718 U.S.C. § 1112 (1982).

3818 U.S.C. § 13 (1982); Texas Penal Code Ann § 22.04(a)(1) and (2) (Vernon 1985)

18 U.S.C. § 113(a) (1982); 18 US.C. §1716(h) (1932)
4018U.S.C. § 1006 (1982),

4121 U.S.C. §§ 841-849 (1982 & Supp. III 1985).

218 US.C. § 1113 (1982).

918U, S.C. § 1716(h) (1982); 18 U.S.C. §. ll3(a) (1982); 18 U S.C. §924(c) (1982 & Supp III 1985) The total maximum pumshment for these sectlons 1s 45

years’ 1mpr1sonment

“418USs.C § 1715 (1982) (thls statute generally apphes to the unauthonzed mallmg of wcapons ooncealab]e on a person)

4518 US.C. §§ 1461, 1463 (1982 & Supp. 11 1985).

J . T T

46 18 US.C. §1343 (1982 & Supp 148 1985) (this statute)can be used in fraudulent credlt card transacnons completed over the telephone)
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premises, *” destruction of or damage to aircraft and
automobiles used in interstate commerce,*® gam-
bling, ¥ extortion (racketeering),*® and obstruction of mails
and theft of mail matter. 5! This list is not intended to be an
all-inclusive list of everything that a felony prosecutor will
encounter, but the offenses mentioned are more common
than others.

 Conclusion

~»The ultimate question for the staff judge advocate is
whether the installation really needs a felony prosecution
program. Not every installation needs one, and not every
staff judge advocate has sufficient personnel assets to oper-
ate a program. A key factor in deciding whether to
establish a program is whether you can afford to take an at-
torney away from another job.

There are other factors to consider. Look at the support
that you are currently receiving from your United States
Attorney’s office. Are you and your installation commander
satisfied with the number of civilian felonies being tried?
Coordinate with your supporting law enforcement agencies
and determine what percentage of solved felonies are being
prosecuted. Find out what types of crimes are not being
prosecuted. Discover the reasons why the United States At-
torney is declining prosecution on those cases. If your law
enforcement activities and commanders are satisfied wi
the way the United States Attorney’s office is fighti
on the installation, you may not need a program. -

If you determine that a need for a felony prosecution
program exists, talk to the United States Attorney and offer
your assistance. Make certain that you can back up your of-

fer with a good judge advocate who can be totally -

committed to the program. Another alternative is to offer
the services of an attorney on a part-time basis. This might

4718 U.S.C. § 2155 (1982).

4318 U.S.C. § 32 (1982 & Supp. III 1985); 18 U.S.C. § 33 (1982).
4918 U.S.C. § 1955 (1982). :

5018 U.S.C. § 1951 (1982).

be an alternative if you have a magistrate court prosecutor
who does not have a heavy caseload, and if you can afford
to commit that officer to a full-time position handling both
misdemeanors and felonies. This would be difficult to do on
major installations with large misdemeanor and traffic court
practices. Another possibility would be to offer the services
of a judge advocate to assist in trials involving crimes com-
mitted on the military installation. This assistance could
range from simple administrative support like obtaining
court-martial documents and Department of the Army sol-
dier and civilian witnesses to “second chair” functions at
trial. Just make certain that, if you use your magistrate
court prosecutor for this type of assistance, you do not de-
crease the effectiveness of your existing misdemeanor
prosecution program. - '
The civilian court initiatives have much to offer to the in-
stallation commander and the staff judge advocate. A major
part of the installation commander’s responsibility is the
welfare 'and safety of those people living on the installation
that he or she commands. The felony program at Fort
Hood has given the installation commander more influence
in fighting all of the crime that occurs on the installation. It
gives him more control over civilian offenders. It provides
judge advocates with an opportunity to work more closely
with their civilian counterparts in the prosecution field. Fel-
ony prosecution programs have opened up lines of
communication with the Justice Department that, until re-
cently, did not exist. The potential for developing programs

_ and resources nationwide is limited only by the degree of

initiative that commanders. Staff judge advocates, and Unit-
ed States Attorneys are willing to take. Existing programs
are proven successes. Judge advocates have proven their
abilities in federal court and will continue to do so when

given the opportunity.

5118 U.S.C. §§ 1701, 1702, 1708, 1709 (1982); 18 U.S.C. § 32 (1982 & Supp. III 1985).

A Legal Guide to Magistrate’s Court
Captain John B. Garver, IIT* o
Instructor, Administrative & Civil Law Division, TJAGSA

petty offenses committed on post. The Army favors the use
. of magistrates for this purpose! and magistrates handle a

Introduction

On most military installations, United States magistrates
try civilian and military offenders for misdemeanors and

& This article was originally prepared for the Writing for Publication elective of the 35th Judge Advocate Officer Graduate Course. . )

1See Dep’t of Army, Reg. No. 190-29, Military Police—Misdemeanors and Uniform Violation Notices Referred to US Magistrate or District Courts (1
Apr. 1984) [hereinafter AR 190-29); see also Dep’t of Army, Reg. No. 27-40 Legal Services-—Litigation, para. 6-5b (4 Dec. 1985) [hereinafter AR 27-40].
(“If no U.S. Magistrate has been designated to try misdemeanors committed on an installation, the installation commander will request the U.S. Attorney to
petition the U.S. District Court to designate a magistrate for that purpose.”) (emphasis added); Training and Doctrine Command Message 041400Z Sept.
1981, subject: Article 15 Jurisdiction of Traffic Offenses (The U.S. Army Training and Doctrine Command (TRADOC) expects installation commanders to
use the magistrate system to dispose of traffic offenses by soldiers); Forces Command (FORSCOM) Letter, subject: Support of Federal Magistrate System by
Installation Commanders, 23 Jan. 1978 (““[T]t is the policy of the Commander, FORSCOM, that the procedures of the Federal Magistrate System be invoked
wherever feasible.”). :
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high volume of cases for the military.> The magistrate’s
court system provides a convenient and uniform method of
enforcing misdemeanor laws on Army installations.? This
article discusses the personnel, law, and procedures in-
volved in operating the magistrate’s court at the
installation, along with some of the current prohlems in the
area. ' ‘

" The United States Magistrate

Historical Overview

The “magistrate system” in the United States originated

in 1793, when the Congress authorized the federal courts to
allow designated “discreet persons learned in the law” to
take bail in criminal cases.* In 1812, these “discreet per-
sons” were given the power to take bail and affidavits in
civil cases® and by 1817 they had been named ‘“commis-
sioners.” ¢ Congress established a fee schedule for their
services and gave them four-year terms of oﬂlce and the ti-
tle “United States commissioner” in 1896.7 "

The modern development of the system began in 1940
when United States commissioners were empowered to try
petty offenses committed on federal reservations.® The Fed-
eral Magistrates Act of 1968°. abolished the office of United
States commissioner and directed the appomtment by the
district courts, of “United States magistrates” (magistrates),
with significantly expanded duties.!® The latest major

change. to the magistrate system came with the Federal
Magistrate Act of 1979, which expanded the civil and crim-
inal jurisdiction of magistrates and upgraded the- process
and standards used in selecting them. !!

Appointment of Magistrates

Mag1strates are appointed by the Judges of the Umted
States district court of the district in which they will
serve. 12 Full-time magistrates are appointed to eight-year
terms and part-time magistrates to four-year terms, !* To
qualify, they must be a member in good standing of the bar
of the highest court in the state in which they will serve. 4
The district court is assisted in the nomination process by a
merit selection panel composed of local citizens who recom-
mend *‘persons who are best qualified to fill such
positions.” 13

Junsdlctton of the Magzstrate

When spec1ﬁcally designated by the district court to exer-
cise criminal jurisdiction, magistrates may try all
misdemeanors ¢ committed within their district.!” De-
fendants must consent to the magistrate’s exercise of this
jurisdiction and may instead elect trial in district court. 18
Further, spécial rules restrict the.trial of juveniles by fedeial
courts in general and by magistrates in particular.”® In ad-
dition to their misdemeanor jurisdiction, magistrates handle
a broad range of civil matters and may conduct specified

2In 1982, over 70,000 petty offerises committed on military installations were prosecuted in front of United States magistrates by mnilitary attorneys acting as
Special Assistant United States Attorneys. S. Rep. No. 174, 98th Cong., Ist Sess. 232, reprinted in 1983 U.S. Code Cong. & Admin, News 1081, 1122.

3 AR 190-29, para. 6. In addition to the stated objectives, the systerh relieves commariders from the burden of enforcing minor traffic offenses by soldlers,
and provides an alternative to. punishing soldiers under the Uniform Code of Military Justice, 10 U.S.C. §§ 801-940 (1982) [hercinafter UCMJ].

4 Act of March 2, 1793, ch. 22,§ 4, 1 Stai. 334. See generally Lindquist, The Origin am:l Development of the United States Commissioner System, 14 Am. 1.

Legal Hist. 1 (1970).
3 Act of 20 February, 1812, ch. 25, 2 Stat. 679.
6§ Act of 1 March, 1817, ch. 30, 3 Stat. 350.

7 Act of 28 May, 1896, ch. 253, §§ 19-21, 29 Stat. 184. The fee for i lssumg a warrant of arrest was seventy-five cents.

8 Act of October 9, 1940, Pub. L. No. 76-817, 54 Stat 1058 (1940). The impetus for this change developed in the early 1930s when violations of the pl'Ohlbl-
tion laws flooded the federal courts with petty prosecutions. Lindquist, supra note 4, at 15.

9Pub. L. No. 90-578, 82 Stat. 1107 (1968).
101d. § 101 (amending 28 U.S.C. §§ 631-639 (1964)).

11pyb, L. No. 96-82, 93 Stat. 643 (1979). 28 U.S.C. § 636 was amended to allow maglstrates, wrth the consent of the partles, to try any civil matter. 18
U.S.C. § 3401(2) was amended to allow magistrates to try all misdemeanors, not just petty offenses.

~ 1228 U.S.C. §631(a) (1982).

1314 §631(e). Magistrates may be removed only for mcompetency, m1sconduct neglect of duty, ora phys1cal or mental incapacity. Id. § 631(1).

14 1d. § 631(b)(1). Maglstrates must also have been a member in good standing of a state bar for at least five years. Where a district court finds no otherwise
qualified individual who is a member of the bar available, it may walve the bar membership requlrement when appointing a part-tlme magistrate.

Brd. § 631(b)(5).

163 U.S.C. §1 (1982 & Supp. III 1985) classrﬁes offenses gs follows : “(1) Any oﬂ'ense pumshable by death or 1mpnsonment for a term exceeding one year is

a felony (2) Any other offense is a misdemeanor. (3) Any misdemeanor, the penalty for which .

. does not exceed imprisonment for a period of six months

. is a petty offense.” 18 U.S.C. § 1 is currently scheduled to be repealed on November 1, 1987 Comprehensive Crime Control Act of 1984, Pub. L. No.
98—473 §§ 218(a)(1), 235, 98 Stat. 1837, 2027, 2031, as amended by the Sentencing Reform Amendments Act of 1985, Pub. L. No. 99-217, § 4, 99 Stat.
1728, 1728. It will be replaced by a scheme of graded offenses contained in proposed 18 U 8. C § 3559 and summarized in pertinent part as follows, based on

the maximum term of imprisonment authorized:
(1) one year or less but more than six months—Class A misdemeanor.
(2) six months or less but more than thirty days—Class B misdemeanor.
(3) thirty days or less but more than five days—Class C mlsdemeanor
(4) five days or less—infraction.

In a report to Congress on April 13, 1987, the newly-formed United States Sentencing Commission recommended that “Congress enact legislation staying

the implementation of the .

. new Sentencing Reform provisions of the Title 18, U.S. Code, for an additional nine-month period until August 1, 1988.”

Sentencmg Guidelines and Pollcy Statements for the Federal Courts, 41 Crim. L. Rep. (BNA) 3087, 3088 (May 6, 1987).
1718 Us.C. § 3401(a) (1982). As the new misdemeanor grading scheme, discussed supra note 16, parallels the imprisonment authonzed for mlsdemea.nors

and’ petty offenses under current law (18 U S. C § 1), 1t should not sngmﬁcantly alter practlce in maglstrate’s court

1874 §3401(b). ,
19 See infra note 71 and accompanying text.
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pretrial hearings in criminal cases or serve as a speclal
master. 0 pos

The Magi'sti‘"ate Court Proecutor :

Army attorneys prosecute ‘the majonty of cases tned in
magistrate’s courts serving Army installations.2' The Unit-

ed States Attorney (U.S. Attorney) for’ their district

appoints them as Special Assistant United States Aftorneys
(SAUSA) and supervises them; but SAUSA may only per-
form duties specifically authorized by regulation and do not
become a personnel asset of the U.S. Attorney’s office. 2
The appointment as a SAUSA has no effect on an Army at-
torney’s status as a commissioned officer, and does not
violate the Posse Comitatus Act.? : - S

 The staﬂing of the office that supports the magistrate’s
court varies between locations. Magistrates usually have
their own clerical and secretarial assistants,?* but most
posts commit additional personnel resources and establish
an office to administer the magistrate’s court system on the
installation. e Although some magistrates hold court oﬁ'

normally once a week. 26

post, the staff judge advocate typically provides a court-
room for the magistrate on the days that court is held;

TheMApplicable Law

What law does the magistrate enforce? Generally, the
crimes tried in magistrate court are either misdemeanors
under federal statutes or are violations of state law made
punishable on the installation through the operation of the
Assimilative Crimes Act.?

The Assimilative Crimes Act

Violations of the Assimilative Crimes Act (ACA) ac-
count for the majority of the offenses tried by the
magistrate.?® Under the ACA, crimes committed on a
place within the special territorial jurisdiction of the United
States that are punishable in the state in which that place is
located are considered federal offenses.?? All federal lands
under exclusive or concurrent legislative jurisdiction are ar-
eas’of special territorial jurisdiction, 30 making the ACA

2028 US.C. § 636 (1982 & Supp. III 1985). le matters, whlch often constltute the bulk of a magistrate’s work are beyond the scope of this article. All
further references to magistrates, magistrate’s court, and the magistrate system in this arucle refer to the persons and the systern operatmg to enforce misde-
meanor laws on military installations.

21 Military attorneys prosecute these misdemea.nors due to the heavy workload of the U.S. Attorneys and the low priority they can give such cases. S. Rep
No. 174, 98th Cong:, 1st Sess. 233, reprinted in 1983 U.S. Codé Cong: & Admin. News 1081, 1123. When the Department of Justice (DOJ) does not prov1de
an attorney, staff judge advocates are to designate military attorneys (Judge Advocate General's Corp officers when available) to prosecute before the magis-
trate. AR 2740, para. 6-6. The use of a non-attorney sergeant by the Air Force to prosecute a case in magistrate’s court has been held to be merely a defect
in practice and not grounds for relief. United States v. Glover, 381 F. Supp. 1139 (D. Md. 1974). This practice is not recommended, however, and installa-
tions should consider the appointment of an alternate SAUSA to prosecute in the absence of the regular magistrate court prosecutor.

22 AR 27-40, para. 6-6.

2318 U.S.C. § 1385 (1982). A 1983 DOJ opinion expressed the view that the appointment of a regu]ar commissioned otﬁcer asa SAUSA wolated the “dual
office” prohibition of 10 U.S.C. § 973(b) (1982). Congress responded by amending § 973(b) to specifically authorize the practice. S. Rep. No. 174, 98th
Cong., 1st Sess. 233, reprinted in 1983 U.S. Code Cong. & Admin. News 1081, 1123. The 1986 amendment of UCMY art. 6, which expressly permits judge
advocates to represent the United States in civil and criminal litigation, when detalled under 10 U, S C. § 973(b)(2)(B) obv1ates any claim that such represen
tation violates the Posse Comitatus Act. UCMJ art. 6(d)(1). i

2428 U.S.C. § 635 (1982) authorizes payment “of expenses incurred by mag;istrates, mcludmg compensation of legal assistants.

25 Fort Carson, Colorado uses a noncommnsstoned officer-in- -charge (NCOIC) an admmlstratlve clerk, and a mlhtary pohce ‘fraffic accident mvestlgator
Standard Operating Procedure for U.S. Magistrate Court, Office of the Staff Judge Advocate, Fort Carson, Colorado, para. 2 (u.d.) [hereinafter Ft. Carson
Mag. Ct. SOP]. In addition to an NCOIC, Fort Hood, Texas uses two military legal clerks to assist the civilian court clerks provided by the magistrate.
United States Magistrate Court Division, Office of the Staff Judge Advocate, III Corps and Fort Hood, Fort Hood, Texas, Standard Operating Procedure,
para. 2¢ (u.d.) [hereinafter Ft. Hood Mag. Ct. SOP]. ‘

26 In April 1987, the author conducted an informal telephone survey of the magistrate court programs at Ft. Benning, GA, Ft Campbell KY Ft. Hood,
TX, and Ft. Lewis, WA. [hereinafter survey] At Ft. Benning, civilian offenders are tried in a grand jury room at the federal courthouse in Columbus, GA,
and military offenders are tried on post in the courtroom. Ft. Campbell, Ft. Hood, and Ft. Lewis hold magistrate court for all offenders in a courtroom‘on
the installation.

"~ 2718 US.C. § 13 (1982).

28 The ACA assimilates state criminal laws onto federal reservations; of these, tra.ﬁic oﬁ'enses make up most of the magistrate’s case load. See generally Dep‘t
of Army, Pamphlet No. 27-21, Legal Semces—Mlhtary Admmistrative Law, para. 2-19¢ (1 Oct. 1985) [hereinafter DA Pam 27-21). Noncriminal traffic
codes are not assimilated but are enforced using authority delegated from the Administrator, General Services Administration. Dep’t of Defense Directive
No. 5525.4, Enforcement of State Traffic Laws on DOD Installations, para. 'c (Nov. 2, 1981) (codified at 32 C.F.R. § 634.4(c)(4) (1986)). Dep’t of Army,
Reg. No. 190-5, Military Police—Motor Vehicle Traffic Supervision, para. 4-3d (1 Aug,. 1973) (102, 1 Mar. 1982) [hereinafter AR 190—5] which imple-
ments this directive, expired on March'1, 1983. Dep’t of Defensé Directive No. 5525.4 remains in effect, however, and will be included in the new version of
AR 190-5, scheduled to be published in the summer of 1987. Telephone interview with Major Stephen Curry, U.S. Army Military Police Operatmg Agency,
Falls Church, VA. The penalty for violation of noncriminal traffic codes enforced in this manner is a fine of $50 or imprisonment for no more than thirty
days, or both, 40 U.S.C. § 318¢c (1982).” .

29

Whoever, within or upon [those places within the special territorial jurisdiction of the United States], is guilty of any act or omission which, although
not madé punishable by any‘enactmerit of Congress, would be punishable if committed or omitted within the Junsdictlon of the State . . . in which such
place is situated . . . shall be guilty of a like offense and subject to a hke pumshment ”

18US.C. §13 (1982) .

%0 The special territorial _]unsdictlon of the Umted States includes: ‘ ’
Any lands reserved or acquired for the use of the United States, and under the ‘exclusive or concurrent jurisdiction thereof, or any place purchased or
otherwise acquired by the United States by the consent of the legislature of the State in whlch the same shall be, for the creation of a fort magazme,
arsenal, dockyard, or other needful building. -
18 U.S.C.' § 7 (1982) (emphas1s ‘added). See” generally DA Pam 27-21; para 250 (The terms “exclusrve” and “concurrent" Junsdlction refer to legislative
jurisdiction; the authority to legislate within a geographically defined area. Exclusive legislative Junsdictlon vests the federal government with all the authori-
ty of the state to legislate with no reservation by the state of any authority except the right to serve civil“and criminal process Concurrént legislative
jurisdiction vests the same authority in the federal government as does exclusive; however, the state reserves the right to exercise such powers concurrently.).
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applicable on many Army installations. The ACA incorpo-

rates the state’s punishment along with the substantive
offense. Thus the level of punishment set by the state will
determine whether an ACA offense is a felony or a
misdemeanor.

Not all state criminal laws are assimilated. State laws
prohibiting acts already punishable by an enactment of
Congress' are not assimilated as federal law.?' Neither are
state laws that are contrary to federal policies or regula-
tions. 3 Army regulations have the force of law and block
assimilation of contrary state law, 3 but installation-level
regulations do not. 3

Federal M:sdemeanors ,

Magrstrates also try individuals accused of federal mrsde-
meanors. Simple assault, ** assault and battery, 6 and theft
of personal property of a value under $100% are misde-
meanors when committed within the special territorial
jurisdiction of the United States. Theft* or damage* of
government property of a value or loss of under $100,
wherever occurring, are also federal misdemeanors. Civil-
ians who commit minor drug offenses on the installation,

such as simple first time possession of a controlled sub-

stance*® or free distribution of a small amount of

marijuana, 4. fall within the magistrate’s jurisdiction, as do.

persons who trespass 42 upon military installations._

Proof of Legzslatzve Jurtsdzctton

Because all ACA offenses and many federal mlsdemean-
ors are only punishable when committed in an area of

113 USC. § 13 (1982).

exclusive or concurrent jurisdiction, the jurisdictional status
of an installation must frequently be proved in magistrate’s
court’ prosecutions. Furthermore, installations on land
under exclusive or concurrent jurisdiction frequently con-
tain signiﬁcant areas under some other form of jurisdiction.
This places in issue the jurisdictional status of the specific
piece of ground upon ‘which the offense is alleged to have
occurred.* At a minimum, 1eg1s1at1ve jurisdiction should
be proved by Jud1c1a1 notice,* and when necessary, by evr-
dence presented on the merits.

Maglstrate Court Procedure -

Tnals in maglstrate s court are governed by the Rules of
Procedure for the Trial of Misdemeanors Before United
States Magistrates.** Additionally, the Federal Rules of
Criminal Procedure apply to all proceedings except those
concerning “petty offenses for which no sentence of impris-
onment will be imposed.”#

The Trtal Document

Trial can proceed on an indictment, information, com-
plaint, or, for petty offenses, a citation or violation notice. "

. The Army uses Department of Defense Form 1805 to initi-
ate action in petty offense cases.*® The DD 1805, ‘usually

issued by the law enforcement officer making the citation,

" informs the violator if a court appearance is mandatory,

32 See Air Terminal Services, Inc. v. Renizel, 81 F. Supp. 611, 612 (E.D. Va. 1949). (ACA did not override federal policy prohibiting maintenance of raclal
segregation at the Washington National Alrport and force the assimilation of Vlrglma statute oompelhng separatlon of “white and colored races in areas of
public assemblage.”). "

33 See Standard Oil Co. v, Johnson, 316 U S. 481 484 (1942) see also Johnson v. el]ow Cab Tran t Co 32 US. 383 390 (1944) (suggestrng that vahd
Army regulatrons that have the force of law would block assimilation of oonﬂlctlng state Iaws), cf Umted States v Baker, 603 F.2d 104 105 (9th Cir. 1979)
(Veteran's Admlmstratlon regulatron blocked assrmrlatron of state. law) :

34JAGA 196474031, 12 June 1964. (relying on Standard 011) Contra DA Pam 27-21, para. 2-19¢ n.953.
3518 US.C. § 113(e) (1982).
36 1d. § 113(d).
371d. § 661.
B 1d. §661.
- 914 §1361.
921 US.C. § 844(a) (1982).
421 U0S.C § 841(b)(4) (Supp. TII 1985). © :
218 US.C. § 1382 (1982). The maximum pumshment for trespass is six months lmpnsonment and a ﬁne of $500

4 See United States v. Williams, 17 M.J. 207, 214 (C.M.A. 1984) (exrstence of special territorial jurisdiction could not be judicially noticed on appea] where
facts showed that 49,578.72 acres on Fort Hood, Texas had never been subject to any Federal jurisdiction); United States v. Irvin, 21 M. J 184 (CM.A.
1986) (appellate court unable, ori'facts"in record, to take judicial notice of territorial jurisdiction).

#“Fed. R. Evid. 201. A new maglstrate might benefit from an explanatron of the ‘installation’s Jurrsdlctronal status usmg maps and an’ aerlal tour
4518 U.S.C. § 3402 (1982) [hereinafter Mag. R. P.]. .

46Mag R. P. 1(b). “The term “petty offenses for which no sentence of imprisonment will be imposed’ . .-means any petty offenses . . . as to which the
magistrate determines that, in the event of a ‘conviction, no sentence of imprisonment wr]l actually be lmposed in the particular case.” Mag R. P. (1)(©).

4TMag. R. P. 2(2). An indictment is required to prosecute an offense punishable by over one year’s imprisonment. Any other offense may be prosecuted by
information or complaint. Fed. R. Crim. P. 7(a). An information is a “plain, concise, and definite written statement of the essential facts constituting the
offense charged. It shall be signed by the attorney for the government.” Fed. R. Crim. P. 7(c)(1). A complalnt is a written statement of the essential facts
constituting the offense charged, made upon oath before a magistrate. Fed, R. Crim. P. 3. A complaint is usually made by a police officer havmg personal
knowledge of the matters alleged in it. Because Mag R. P. 2(2) allows petty oﬂ'enses be prosecuted by citation or yiolation notices, the information and
complaint are left to operate in the gap between six months and one year. The use of the information instead of the complamt is preferred because the de-
fendant has the right to ask for a preliminary hearing if the prosecution is on a complaint and is for a misdemeanor other than a peity offense. Mag. R. P.
2(2)(b)(7). Mag. R. P. 9 will conform the "petty offense” language within the Rules of Procedure for the Trial of Mrsdemeanors Before United States Magis-
trates to the new grading scheme contamed in proposed 18 U.S.C. § 3559 See supra note 16. ) R

48 Dep’t of Defénse, Form No. 1805, United States District Court Violation (Jan. 1982) [herelnafter DD 1805]
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and depending on local practice, the time and place of the
court appearance.

Forfezture of Collateral Procedures v

The forfeiture of collateral procedures allow a- v1olator to
mail in or otherwise make payment for an offense without
an appedrance in court. ® This reflects a policy of conve-
nient termination of proceedlngs as to minor traffic offenses
and similar infractions and “is intended to apply only to
misdemeanors of the malum prohibitum variety.”>!

Military law enforcement officials coordinate with the lo-
cal magistrate to determine what offenses are covered by
the forfeiture of collateral procedures and what amount of
collateral has been set for each offense. > This information
is entered on the DD 1805 by the law enforcement officer
when he or she issues the violation notice. The offender
may then mail in payment (using the DD 1805), saving
time and money for all concerned.

Securing the Defendant’s Appearance

The magistrate has the option of using a graduated re-

sponse to secure the appearance of a defendant who fails to

forfeit collateral, request a hearing, or appear after receiv-
ing a violation notice. The court could choose to issue a
notice to appear before the magistrate and mail it to the de-
fendant.** The notice to appear is in the nature of a
reminder or warning letter > and may offer the defendant
an additional chance to forfeit collateral in lieu of
appearing. 5

The magistrate is not obligated to issue such a notice and
could instead immediately issue a summons or an arrest
warrant, both of which require a showing of probable
cause. *¢ Alternatively, the magistrate could follow a de-
fendant’s failure to answer a notice with a summons, and, if
the defendant fails to answer the summons, summarily issue

-4 AR 190-29, para. 9.

A e T
o e g =

an arrest warrant.’” The use of a graduated response is at
the discretion of the magistrate and is not a right of the
defendant.

Consent

Although appearance before the magistrate can “be com-
pelled, trial before a maglstrate may only proceed if the
defendant consents in writing and specifically waives the
right to be tried in district court.*® During the initial ap-
pearance in court, the magistrate must inform the
defendant of the right to be tried and sentenced by a district
court judge.* Even after consenting to the magistrate’s ju-
risdiction, the defendant may request a jury trial for ‘other
than petty offenses. ©

" Many magistrates d1vide the court day into an arraign-
ment phase and a trial phase Durlng the arraxgnment
phase, defendants make their initial appearance before the
magistrate. If they consent to jurisdiction and plead gullty,
their trial is usually completed immediately, to include sen-
tencing. During the trial phase, the magistrate hears the
cases of those who consented to jurisdiction but pleaded not
guilty on an earlier date.

Representation

A defendant in a trial before a magistrate ¢an always re-
tain counsel for representation, and in certain situations,
indigent defendants have a right to assigned counsel. © The
right to assigned counsel always attaches when an indigent
is charged with greater than a petty offense. ¢ Additionally,
no indigent may be sentenced to imprisonment unless af-
forded the right to the assistance of appointed counsel in
his or her defense.* Indigent soldiers may request court-

" appointed counsel to represent them in magistrate’s court,

but they will not be defended by military attorneys. %

0Mag. R. P. 4(a). Forfeiture of collateral arnounts to the payment of a ﬁne Instead of paymg, a Vlolator can request a oourt appearance AR 190—29 para
7. .

51 Mag. R. P. 4(a) advisory committee’s note.
52 AR 190-29, para. 85(1). ‘
53 Mag. R. P. 4(b).

- 54 Mag. R. P. 4(b) advisory committee’s note.
55 Mag. R. P. 4(b).

56 Mag. R. P. 4(c). Probable cause can be shown through a citation or violation notice, complaint, mformanon, or indictment. A law enforcement officer
‘may make a statement of probable cause under oath on the DD 1805. This allows the magistrate to use the DD 1805 as a basis for i 1ssumg a summons (or an
arrest warrant) without further paperwork or an appearance of the officer before the magistrate. A summons orders a named individual to appear before the
magistrate on a date certain. An arrest warrant commands a federal marshal to arrest a named individual and bring him or her before the nearest federal
magistrate. At Ft. Hood, when a warrant has been issued for the arrest of a defendant who was offered the forfeiture of collateral procedures, but failed to
pay or appear, the federal marshal issues a “notice of arrest.’ The notice giveés the offender an addltlona] 10 days to pay his or her ﬁne in heu of a.rrest Ft.
Hood Mag. Ct. SOP, para. A-17.

57Mag. R. P. 4(c).

%818 U.S.C. § 3401(b) (1982); Mag. R. P, 2(2)(c).”

5918 U.S.C. § 3401(b) (1982); Mag. R. P. 2(2)(b)(5).

©Mag. R. P. 2(2)(b)(6).

$1Ft, Hood Mag. Ct. SOP, para. 8,

62 Mag. R. P. 2(2)(b).

618 U.S.C. § 3006A(a)(1) (1982 & Supp. III 1985); Mag. R. P. 2(2)(b)(3). V
. 64So:,ott v. lllinois, 440 U.S. 367, 374 (1979); Argersinger v. Hamlin, 407 U. S 25 37 (1972)

65 Active duty legal assistance officers are prohibited from representing clients in c1v111an cnrmnal court. Dept of Army, Reg No 27—3 Legal
Servrces—Legal Assistance, para. 2-5b(1)(e) (1 Mar. 1984). Representation of clients in magistrate’s court is not one of the duties of trial defense counsel, as
enumerated in Dep’t of Army, Reg. No. 27-10, Legal Services—Military Justice, para. 6-3h (1 July 1984).
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Appeal

Defendants have a right to appeal a conviction by the

magistrate to the district court. % They are not, however,
entitled to a trial de novo_in _the district court.’ The scope
of any appeal is the same as ‘that of an appeal from a judg-
ment of a district court taken to a court of appeals.® The
magistrate s ruling will only be overturned if, when viewed
in a light most favorable to the government, it is clearly
erroneous.

Juveniles

Juveniles accused of criminal acts receive special treat-
ment under federal law.”™ A magistrate’s jurisdiction to try
juveniles extends only to petty offenses, and the magistrate
is never authorized to impose any imprisonment.”' In addi-
tion, prior to a juvenile delinquency proceeding in federal
court, the United States Attorney must file a certification
stating why the case should be handled by federal, rather
than state, authorities. The certification requirement no
longer applies to petty offenses committed within the spe-
cial territorial jurisdiction of the United States,”?

Therefore, on an installation under éxclusive or concurrent

jurisdiction, this certification requirement will have only an
occasional impact.

Jurisdiction Over On-Post Drunk Driving by Soldiers

United States v. Smith” held that state drunk driving
laws cannot be assimilated as federal law_when applied to
on-post drunk driving by soldiers. The district court rea-
soned that because UCMJ art. 111 specifically proscribed
drunk driving, it blocked assimilation of that crime as to
soldiers. 7® Under this analysis, the magistrate was divested
of jurisdiction, leaving the military commander with action
under the UCM]J or nonpunitive disciplinary measures as
the only available options.

Fortunately, Smith was vacated by the First Circuit,”’
and the Fourth” and Ninth? Circuits have also held that
soldiers can be prosecuted under the ACA for v1olat10ns of
state drunk driving laws. It therefore appears that Smith
was an aberration and that both the commander and the
magistrate will continue to have jurisdiction over such
offenses.

Crime Victim Fund Assessments

In 1984, Congress directed the federal courts to levy spe-
cial assessments on any person convicted of an offense

.against the United States.® These assessments, which are

in addition to any other fine or penalty imposed, are twen-
ty-five dollars for misdemeanor offenses and fifty dollars for

Some Problem Areas

This section highlights some of the areas in which there
are current questions or problems concerning the magis-
trate’s court system. These problems are not present at all
installations and, where they are, the solutions vary widely.

618 US.C. § 3402 (1982); Mag. R. P. 7(b).

7 Mag. R. P. 7(e); see United States v. Welsh 384 F. Supp. 531 532 (D. Kan. 1974)
®Mag. R. P. 7(e).

6 United States v. Hughes, 542 F.2d 246, 248 (5th Cir. 1978).

70 United States v. Frasquillo-Zomoza, 626 F.2d 99, 101 (9th Cir. 1980); see 18 U.S.C. §§ 5031-5042 (1982 & Supp. III 1985). A “juvenile” is a person
under 18 or a person under 21 who is being proceeded against for an act of juvenile delinquency. “Juvenile delinquency is a violation of the law of the United
States committed by a person prior to his eighteenth birthday which would have been a crime if committed by an adult.” Id. § 5031.

7118 U.S.C. § 3401(h) (1982). The Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, §§ 223(j), 235, 98 Stat. 1837, 2029, 2031, as amended by
the Sentencing Reform Amendments Act of 1985, Pub. L. No. 99-217, § 4, 99 Stat. 1728, will, once effective, conform the current “petty offense” language
in 18 U.S.C. 3401(h) to the new grading scheme in proposed 18 U.S.C. § 3559, and maintain the “six month line” as the limit of magistrate court jurisdiction
over juveniles. See supra note 16. Subsection (h) will also be redesignated subsection (g).

7218 U.S.C. § 5032 (Supp. III 1985). Because there is a preference for state, rather than federal action, the U.S. Attorney must certify to the district court
" that there is a “substantial federal interest” in prosecution and that the state lacks or declines jurisdiction, state facllmes or programs are inadequate, or the-
juvenile is accused of a violent felony or major drug offense.

7318 U.S.C. § 5032 (Supp. III 1985). In amending § 5032 to delete the certification requirement for petty offenses committed within the special territorial
jurisdiction of the United States, Congress did not change the policy that diversion of juveniles to state authorities is preferred where possible. Congress
intended to cure the practical problem of juvenile violations of driving and littering ordinances within national parks. S. Rep. No. 225, 98th Cong., 2d Sess.
388, reprinted in 1984 U.S. Code Cong. & Admin. News 3182, 3528.

74 Because the magistrate can only try Juvemles for petty offenses, at an installation with exclusive or concurrent jurisdiction, the certification requlrement
will almost never be required for a magistrate court prosecution. It would still apply to any nonpetty offenses that the installation wanted tried in district
court.

75614 F. Supp. 454 (D. Me. 1985), vacated sub nom. United States v. Mariea, 795 F.2d 1094 (1st Cir. 1986).

76614 F. Supp. at 459. The court felt that UCMJ art. 111 was an “enactment of Congress” for purposes of the ACA. See supra note 27.
77 United States v. Mariea, 795 F.2d 1094 (Ist Cir. 1986).

78 United States v. Walker, 552 F.2d 566 (4th Cir.), cert. denied, 434 U.S. 848 (1977).

7 United States v. Debevoise, 799 F.2d 1401 (9th Cir. 1986). The most logical treatment of this issue is found in United States v. Fulkerson, 631 F. Supp.
319 (D. Haw. 1986).

80 Installation commanders are expected to establish policies covering the disposition of mlsdemeanors within the magistrate’s jurisdiction that are also vio-
lations of the UCMJ. AR 190-29, para. 14.

81 Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, § 1405(a), 98 Stat. 1837, 2174-75 (codified as amended at 18 U.S.C. § 3013 (Supp. III
1985)). The purpose of the assessments is to raise money to partially support the Crime Vu:tlm s Assistance Fund. S. Rep. No. 497, 98th Cong., 2d Sess. 13,
reprinted in 1984 U.S. Code Cong. & Admin. News, 3607, 3619.
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felony offenses. 2 While it is clear that the assessments ap-
ply to proceedmgs in magistrate’s court, their apphcatlon in
ACA cases is less certam ‘

The Tenth C1rcmt has held that the the assessments are
“punishment” and cannot be collected for ACA offenses
unless the state’s law contains a similar form of ¢ ‘punish-
ment.” ® This analysis, depending on a state’s law, might
thwart the collection of the assessments in the majority of
the cases tried by the magistrate: ACA traffic offenses. Two
other circuits have held that the assessments are not pun-
ishment, but are instead a revenue measure.* This seems
the better view and negates any potent1a1 issue regardmg
the collection of the assessments in ACA cases. ¥

No-Shows , ,

The failure of soldiers to appear in magistrate’s court can
besolved through a vigorous notification progi"am and the
help of the chain of command.® Civilian “no-shows” are
more difficult to handle and may impair the efficiency of
even the most well-run magistrate’s court. The response to
civilian no-shows varies with the magistrate; some are will-
ing to resort to warrants for the arrests of repeated
delinquents, but others are reluctant to use their arrest
powers to enforce minor traffic offenses.?” Irrespective of
the particular magistrate’s approach, the installation com-
mander has some tools to enforce attendance. At least one
post issues “bar letters” to civilians who refuse to appear in
magistrate’s court. ¥ A post commander could also suspend

or revoke the on-post driving privileges of the offenders.®

While steps like these will not completely solve the problem
of civilian no-shows, they are preferable to ignoring it.

The Uncooperative Magistrate

What should the command do when saddled with a mag-
istrate who will not try certain kinds of cases or offenders?
In United States v. Lee,*®® the Air Force’s answer was to
sue. The magistrate in Lee, following local district court
policy, refused to hear civilian traffic cases from air bases
on Hawaii. The policy was based on the perceived “dispar-

handhng of military traffic violators “within the com-
mand,” * instead of i in maglstrate s court 9!

. The Air Force sued for mandamus and, not surprisingly,

' lost in the district court; however, it prevailed at the Ninth

Circuit.” The Ninth Circuit ruled that the Air Force was
not engaging in the impermissible selective prosecution of
civilians and directed the magistrate to hear the civilian
cases.®® Lee illustrates that when relations with the magis-
trate deteriorate past the point where better
communications or a compromise can bring about a resolu-
tion, a lawsuit, while a drastic option, could be considered.

The Unsupportlve Commander

Although the magistrate system frees commanders from
dealing with minor traffic offenses, it also reduces their in-
fluence in the d1spos1t10n of more serious mrsdemeanors
Drunk driving is recervmg increased attention across the
nation and within the Army. As a result, it is not surprising
to see that many commanders at the bngade level and be-
accountable for the misdeeds of their drunken soldiers, the
disciplinary action taken against the offenders is meted out
by a civilian magistrate.

To avoid having subordinate commanders agitate for the
transfer of all military drunk driving cases to themselves,
judge advocates should emphasize the benefits of the magis-
trate’s court system in the handling of such offenses. %
Along with the standard benefits of magistrate’s court dis-
position, the referral to the magistrate of soldiers who drive

‘drunk upholds the Army’s responsibilities to the overall law

enforcement system by disposing of the cases in a forum
that will interface with civilian law enforcement, traffic, and
insurance record-keeping systems. Additionally, prosecu-
tion in magistrate’s court avoids the perception, evidenced
in Lee, that the Armed Forces are “protecting” their mem-
bers by disposition under the UCMJ. Commanders should
be reminded that, irrespective of any trial in magistrate’s
court, they can ‘directly influence a drunk driver’s military

ate tr‘eatment” accorded civilians by the Air Force’s

8218 US.C. § 3013(3) (Supp. IIT 1985). The assessments are made on a “per count” rather than a “per defendant” or “per case” basrs Umted States V.
Dobbins, 807 F.2d 130, 132 (8th Cir. 1986); United States v. Donaldson, 797 F.2d 125, 128 (3rd Cir. 1986); United States v. Pagan, 785 F.2d 378, 381 (2nd
Cir. 1986).

8 United States v. Mayberry, 774 F.2d 1018, 1020 (10th Cir. 1985) A district court in another crrcult, faced mth the lsspe,nwanted to apply the assessments
without reference to the ACA, but reluctantly followed Mayberry. Séé United Stafes v. Robinson, 638 F. Supp. 1202 (E'D. Va. f936)

8 United States v. Dobbins, 807 F. 2d 130, 131 (8th Cir. 1986); United States v. Donaldson, 797 F. 2d 125 127 (31d Cir. 1986)

85 A telephone survey of four U.S. installations determined that the assessments are only belng applled when the defendant makes a court appearance, and
are not being collected where the violator opts for the forfeiture of collateral procedure Survey, ‘supra ‘note 26.

86 Survey, supra note 26. A soldier may be ordered to appear in magistrate’s court, but an order to consent to the magistrate s jurisdiction would be illegal.

7 Survey, supra note 26. If the magistrate does issue summonses or warrants, they must be served by Federal marshals The use of military police to serve
summonses Or ‘warrants of arrest violates the Posse Comitatus ‘Act. DAJAZAL 197573890 (5 June 1975).

8 Ft, Carson Mag Ct. SOP, para. 8. A person who reenters an installation after ‘being barred can be charged with criminal | trespass. 18 U.S.C. § 1382
.(1982).

8 Although not specifically addressed by AR 190-5, failure to submit to the process of the court arguably violates the requirement in para. 2-1, AR 190—5
to “[clomply with laws and regulations govemmg motor vehicle operation on the mstallatlon ” It would thus be a ground for revocation under AR 190-5,
para. 2-2b(2) (106, 17 July 1985).

%604 F. Supp. 416 (D. Haw. 1985), rev’d, 786 F.2d 951 (9th Cir. 1986).
91604 F. Supp. at 418.

92 United States v. Lee, 786 F.2d 951 (9th Cir. 1986). The magistrate tried to avoid judicial review by couching his refusal to hear the cases as an order
“remanding” the cases to the commander. Because military commanders have no jurisdiction over civilians, the practice had the effect of dismissing the
cases. 786 F.2d at 956.

93 1d. at 958. ,
94 Most commanders readily see the benefits associated with the magistrate’s disposition of more minor traffic offenses. See supra note 3.
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career through letters of repnmand % comments on effi-
ciency reports, and if appropriate, administrative,
sepa.ratlon

-On the other hand, not all m1htary offenders processed
through magistrate’s court “channels” should end up before
the magistrate. For example, issuing a DD 1805 when a
routine traffic stop for speeding turns into a drunk driving
charge that includes an assault on the arresting officer does
not rule out subsequent transfer of the case to the com-
mander on motion of the commander or the prosecutor
Clear procedures should be in place to enable commanders
to remove appropriate cases from magistrate’s court and ex-
ercise their UCM]J jurisdiction. The commander can
thereby be assured that he or she has not lost “control” of
his or her soldiers, but has merely gained an ally in main-
taining discipline within the ranks and on the installation.

Conclusmn

Maglstrates have been part of the Judrctal system of the
United States since 1793, and since 1940, they have played
an increasing role on federal enclaves. Judge advocates, ap-
pointed as SAUSA, prosecute both fedeéral misdemeanors
and violations of the Assimilative Crimes Act before magis-
trates. Together, federal magistrates and SAUSA “operate
the magistrate court system on our military installations..
Although some problem areas exist, the system is a valua-
ble tool for enforcing the law. The forfeiture of collateral
procedures and the simplified rules for trial allow for reso-
lution of a quantity of cases that could not be handled as
efficiently by military commanders alone. A well-run pro-
gram will operate synergistically with other disciplinary
and administrative measures to cover the gamut of offenses
and offenders. The ultimate success of the magistrate court
system at an instailation depends on the coopeération and
communication between magistrates, Judge advocates, law

.enforcement officials, and commanders

95 A general officer letter of reprimand is required in some cases. See AR 190-5, para. 4—5h(1) 106, 17 July 1985).
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- USALSA Report

United States Army Legal Servicés Agency

| The Advocate ‘for Military Defense Connsel

* DAD Notés

Defense Counsel’s Responsibilities When the Client
Desires a Pumtlve Dlscharge

: It sometlmes happens that a client 1nd1cates to the tnal
defense counsel a desire to ask the court for a punitive dis-

charge. In these cases the client, ‘usually wants to leave the

military as quickly as poss1ble, and considers a punitive dis-
charge the least grave of the possible punishments. He or

she may have already been pending administrative elimina- .
tion when charges were preferred, and may have even

submitted a request for discharge under chapter 10 of

Army Regulation 635-200.! The client may also have oth-
er reasons for wanting to leave the military quickly (e.g.,

civilian employment already secured) Counsel may also be-

lieve, for tactical reasons, that it would be in the client’s
best interest to concede the appropriateness of a pumtwe '

discharge. Whatever the reason for the defense asking for
or otherwise conceding the appropriateness of a punitive

discharge, counsel should be aware that this tactical deci-

" In United States v. Kadlec, 2 the defense counsel conced-
ed the appropnateness of a punitive discharge. There was
niothing in the record to indicate that the accused in fact de-
sired such a discharge, or understood the lifelong
consequenges such punishment carries. Chief Judge
O’Roark, speaking for the court, outlined the cntena to be

applred in these cases.

The Court outlmed several factors that should be ic
ered in determmmg whether a defense request for a
discharge is reasonable.?® These ,factors are: whether the
possible punishment includes a dishonorable discharge, so
that a bad-conduct discharge. concession may allow the cli-
ent to avoid the more serious punishment; whether in light

- of the seriousness of the facts a punitive discharge is highly

likely; whether the point is integrated logically in the sen-
tence argument; and whether the objective (i.e., less“
confinement) justifies the concession. ¢«

sion may be subjected to helghtened 'scrutiny by the
appellate courts.

Even if trial defense counsel should find it tactlcally ad-
vantageous to argue for a punitive dlscharge, they must

1Dep't of Army, Reg. No. 635—200 Personnel Separatlon—Enllsted Personnel chap 10 (5 July 1984) [herema&er AR 635-200]

232 M.J. 571 (A.C.M.R. 1986).

31d. at 572-73. This analysis was ‘based substantially on the two leading cases out of the Court of Military Appeals; United States v. Volmar, 15 M.J. 339

(C.M.A. 1983), and United States v. McNally. 16 M.J. 32 (c M.A. 1983)
4 Kadlec, 22 M.J. at 572-73.
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remember that ultimately this is the 'clients’ ‘choice, * just as
it is_the clients’ choice to make decisions “regarding coun-
sel, forum, plea, and whether to testify.” ¢ This point was
recently emphasized by an unpublished decision of ‘the
Army Court of Military Review,” where the court found
__that a statement by the accused that she “did not want to

" stay n the Army” by itself Tailed to show that she wanfed a
punitive discharge or had authorized her counsel to. argue

for it. Defense counsel should of - course be sure that the c11-p

ent knows the full eﬂ‘ect of all pumshments that can be
1mposed L

Where it does not. appear that a pumtlve d1scharge con-
cession or request is in an accused’s best interest, the
military judge is under a sua sponte duty to advise the ac-
cused of the consequences of such a discharge.® Many

times the client will indicate his or her desire for a punitive

discharge in a sworn or unsworn statement. This will show
consent, as long as the client specifically states that he or
she does in fact want a punitive discharge (as opposed to an
ambiguous statement such as the one cited above), but it
will not show that the client was fully informed of the
ramifications of such punishment. In order for the court to
find there was an informed decision, there must be a show-
ing that the client realizes that a punitive dlscharge is in
fact serious punishment (that it will generally result in the
loss of all veteran’s benefits, prejudice in civilian life,
etc.). 1 Defense counsel may find it to their tactical advan-
tage to have the client express these facts through an
unsworn statement so as to avoid the military judge making
his or her own inquiry and possibly hearmg extraneous
facts that may prejudrce the chent

~ In cases where a full inquiry is not part of the record
and for one reason or another there is an appellate issueas
to whether it was in the client’s best interest to argue for'a
punitive discharge, trial defense counsel should remember
that the attorney-client privilege is not waived unless and
until ineffective assistance of counsel is Spemﬁcally raised. A
full recitation of the facts on the record is generally in the
best interest of all parties in hght of the court’s inclination
to subject “tactical decisions in this area to more ngorous
scrutmy than usual.”!! Captam James O’Hare.

‘Military Rule of Evidence 609 “1mp11c1tly recognizes a dif-

- Wild Youth to Stay Burled inthe Past

"The Court of M111tary Appeals, in its recent decision of
United States v, Slovacek, 1> held that juvenile adjudications
are not convictions for sentencmg purposes under Rule for
Courts-Martial 1001(b)(3)(A) 13 In Slovacek, however, the

. error was found to be harmless because the appellant had

gratuitously confessed his Juvemle offenses i in a sworn state-
ment previously admitted on the merits.*

- In deciding the issue, the court flatly re_]ected the govem-
ment’s argument on appeal that R.C.M. 1001(b)(3)(A) be
interpreted to conform to sentencmg practlce in federal ci-
vilian courts. !s Instead, the court turned to M111tary Rule

d) for an 1nterpretat10n of “conviction,”

ference between a conviction and a juvenile
ad_]udlcatlon 16 The court further cautioned that “exces-
s1ve reliance on federal crvrhan sentencmg practrces is
place in ‘the mllrtary and a reluctance to expose lay
members to such a broad range of sentencing information is
understandable.” " . . .. L o

In Slovacek, The prosecutlon had successfully mtro—
duced, over objection, copies of the records themselves
from the juvenile division of a civilian court.!® The appel-
lant had already admitted his juvenile offenses in his own

‘sworn statement admitted on the merits.!* The Court held

only that the admission of the juvenile records dunng sen-
tencmg was in error. %

"Trial defense counsel need to object to consrderatlon of
juvenile convictions wherever they may surface. Common-
ly, they appear in enlistment forms within personnel

- records. Other possible sources of juvenile indiscretions are

the attachments to a bar to reenlistment. Wherever the
problem may rear its ugly head, defense counsel need to be
aware that evidence of a wild youth need no longer come
back to haunt a chent Captaln Lida A. S Savonarola

Tlltmg At Inferences

~ In the typical case ‘where the government relies on a uri-
nalysis test to prove the wrongful use of a controlled
substance, there is usually no eyew1tness who can testlfy to

SId. at 573; see Volmar, 15 M.J. at 341 see also Umted States v. Wllllams, 21 MY 524 (A.C. M R 1985) petmon demed 22 M J 82 (C M A 1986)
6Kadlec, 22 M.J. at 573; ABA Standard for Criminal Just:ce, Standard 4-5. 2(a) (?.d ed. 1982). :

7 United States v. Allen, ACMR 8700628 (12 June 1987). It is especially’ mterestmg to note that the court reviewed this issue pursuant to its powers under
‘Article 66(c), Uniform Code of Military Justice, 10 U.S.C. § 866(c) (1982), as it was not raised by appellate counsel. Although thls decision has little prece-
dential value, it does indjcate that appellate courts are very concerned about the interests of cl.lents in this area.

¥ For a more complete discussion on the responsibilities of defense counsel and the. military Judge to advise an accused as to possxb]e collateral consequencee
of a conviction, see United States v. Berumen, ACMR 8601281 (A.C.M.R. 12 June 1987). That case involved an alien accused who alleged an lmprowdent
gullty plea resulted from his not being informed that the convnctxon could have immigration and natura.hzatlon consequences

9 Kadlec, 22 M.J. at 573 (analyzing McNally, 16 M.J. at 33).
10 See, generally Volmar; McNally. '

I Kadlec, 22 M.J. at 573

1224 M.J. 140 (C.M.A. 1987).

¥ Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1001(b)(3)(A) [heremafter RC. M]

1424 M., at 142 -
1514, at 14142,
16 14, at 141.

17 1d. at 141-42. This language is Slovacek may prove to be useful to defense counsel concerning other ewdence ob_]ected to on sentencmg

1814, at 141.
15,
0714, at 142.
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the accused’s use of the substance. In such a case, the gov-
ernment can prove with direct evidence (laboratory report)
that the accused consumed, by undetermined means, some
amount of the controlled substance. The government ‘can-

not rely on direct evidence to prove that such mgestlon was

wrongful, however, but instead must rely on a permlsswe
inference to prove the element of wrongfulness.?' A permis-
sive inference does not relieve the government of the burden
of proof, but merely allows the members to decide if a sug-
gested conclusion may be log1cally inferred from the facts
proven and common experience and reason.? Although
the decision in Unifed States v. Ford is not favorable to the
accused, it is not definitive on the issue of permissive infer-

ences and defense counsel should not concede the use of an

mference w1thout a fight.

“In a case where the government relies on a “permissive
inference” to prove the element of wrongfulness, the mili-
tary judge should be requested to give instructions
corresponding to the provision of the Manual for Courts-
Martial allowing such an inference.?® These instructions
should inform the members that the inference must be justi-
fied and how the inference may be rebutted. Defense
counsel may wish to argue to the military judge, pursuant
to a motion for a finding of not guilty, that the facts proven
by the government (ingestion of a controlled substance by
undetermined means) do not justify an-inference of wrong-
fulness and therefore, without independent evidence

proving wrongful use, a finding of not guilty is warranted. 2

A careful reading of the decision in United States v. Ford
indicates that a permlsswe inference of wrongfulness is not
automatically allowed in every urinalysis case, but must be
justified by the facts of each case using the standard of rea-
sonable doubt.?’ It is within the military judge’s
prerogative to find that-a reasonable juror would not make
such an inference from the facts in evidence and common
experience and reason, and thus enter a finding of not
guilty. 26 Should the military judge refuse to grant the mo-
tion for a finding of not guilty, defense counsel may argue
to the members, based on the judge’s instructions, that the
facts proven by the government do not justify the member’s
use of a permissive inference. .

21 United States v. Ford, 23 M.J. 331 (C.M.A. 1987).

The Manual prov1des that the government may rely on a
permissive inference in the absence of evidence to the con-.
trary.?” In a case where the defense has presented evidence
of passive inhalation or ingestion, the defense may argue in
a motion for a finding of not guilty that the government is
not entitled to a permissive inference because the defense
presented evidence to the contrary. This argument may fail,
however. The Ford court stated that whether to draw an in-
ference of wrongfulness is a question for the factfinder, and
that an inference may be drawn where contrary evidence is
admitted. 2® Should the military judge refuse to grant the
defense a motion, the defense may argue to the members
that, based on the defense evidence, the inference should
not be drawn, and that the government has not met its bur-

..den of proof.?® Captain Scott A. Hancock.

Jencks, but No Jencks

Trial defense counsel must be careful to avoid waiver of
otherwise applicable law. Merely identifying a problem at
trial may not be enough to invoke the most advantageous
law for the accused.

In United States v. Whtte” the Army Court of Mllltary
Review held application of the Jencks Act® was waived by
trial defense counsel’s failure to make a specific objection
based on either the Jencks Act or Rule for Courts-Martial
914.32 Defense counsel’s on-the-record “affirmative adop-
tion” of the military judge’s interpretation of his motion to
produce certain notes of a government witness as being
based on Mil. R. Evid. 6123 was a factor in this decision.

Trial defense counsel requested an Article 39(2) session
to discuss “possible Jencks Act motions”3* when it became
apparent that a government witness was basing his testimo-
ny on certain notes he had written earlier, Defense counsel
requested production of the notes, thereby performing all
that is required of counsel under the language of the Jencks
Act and R.C.M. 914. Despite this, and despite the fact that
the military judge ordered the government to produce cer-
tain of the notes, the Army court found that all parties
“mtended and were proceeding under the assumption that
Mil. R. Evid. 612 was controlling in the resolution of the is-
sue.” 3 This finding was based in part on the military
Judge s statement on the record indicating his belief that the

22 Francis v. Franklin, 471 U.S. 307, 315 (1985); Ulster County v. Allen, 42 US. 140 (1979).
-23 Manual for Courts-Martial, United States, 1984, Part IV, para. 37¢(5) [hereinafter MCM, 1984].

% See Turner v. United States, 396 U.S. 398 (1970) (statute stating that unexplained possessnon of cocaine allows inference that accused trafficked in illegally
imported narcotics was not justified because cocaine is both imported and produced in United States for legal purposes; and for similar reasons a statute
stating that the absence of tax stamps is prima facie evidence of violations of another statute prohibiting trafficking of illegally imported cocaine was not
constitutional).

25 Ford, M.J. at 335.
26 See generally Ulster County v. Allen, 442 U.S. 140.

27TMCM, 1984, Part IV, para. 37c(5); see also Mullaney v. Wilbur, 421 U.S. 684 (1975) (an evidentiary inference may be employed to satisfy an element
unless it is contradicted by other properly presented evidence).

28 Ford, 23 ML.J. at 335.

29 Ford may not be the last word on this issue. Several cases based on this reasoning in Ford have been petitioned to the Supreme Court. See, e.g., Douglas v.
United States, 24 M.J. 129 (C.M.A. 1987), petition for cert. filed, No. 86-1893 (U.S. May 29, 1987).

3023 M.J. 891 (A.CM.R. 1987).

3118 U.S.C. § 3500 (1982).

32R.C.M. 914 tracks the language of the Jencks Act.

B Mil. R. Evid. 612 concerns “writing used to refresh memory.”
3 White, 23 M.J. at 892.

351d. at 893.
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Jencks Act did not apply and the defense counsel’s appar- .

ent acquiescence with that position, as well as the defense
counsel’s choice of words tending to frame the issue under
Mil. R. Evid. 612.

- Thus to avoid the risk of waiver, trial defense counsel
,should specifically cite the Jencks Act or R.C.M. 914 and
make it clear on the record that they are invoking thelr

, nghts under those statutes ‘Captain William E. Slade

Trial Judiciary Note

Impeachment by Cohtradicti.on

Lieutenant Colonel Charles H. Gtuntlm
Mllttary Judge, Third Judzc:al Dtstrtct Fort Polk, Louzszana

An accused is charged with one instance of distributing

drugs in violation of Article 112(a), Uniform Code of Mili-

tary Justice.! The trial counsel knows of several other
instancés of the accused’s distribution of drugs but has de-
01ded for evidentiary reasons, that additional charges
should not be preferred. Further, the trial counsel has de—
termined that the other instances of drug distribution, i.e.,
the uncharged misconduct, are not admissible on the merits
under Mil. R. Evid. 404(b), as “other crimes, wrongs, or
acts.”

On direct examination, the accused denies committing
the charged offense. Durmg cross-examination, he reiterates
his denial of involvement in the charged offense and also
testifies that he has “never distributed drugs.” In ‘order to
impeach the accused, may the trial counsel cross- examme
him about the uncharged misconduct? If so, and the ac-
cused denies any involement, may the trial counsel
introduce extrinsic evidence to prove the uncharged mis-
conduct? It depends.

Mil R. Evid. 608(b) prohibits 1mpeach1ng a w1tness by
use of extrinsic evidence to prove specific instances of a wit-
ness’ conduct, other than convictions of crime under Mil.
R. Evid. 609. Also, Mil. R. Evid. 608(b) only | permlts cross-
examination of a witness about spec1ﬁc instances of miscon-
duct if, in the military judge’s opinion, they are probative of

truthfulness or untruthfulness.? In the example, the un-

charged misconduct (distribution of drugs) did not result in

e pda e

a conviction and does not mvolve the type of conduct bear-
ing on the issue of whether a witness is truthful or ‘not. So,
should the trial counsel be allowed to cross-examine the ac-
cused about, and/or introduce extrinsic evidence of, the
uncharged misconduct to impeach the accused by contra-
diction? It still depends.

- In United States v. Bowling,? the Navy court held that
the trial counsel could introduce extrinsic evidence of un-
charged misconduct to contradict a collateral assertion
made by a witness during cross-examination* if the asser-
tion was volunteered by the witness and not elicited 3 by the
cross-examiner, and if the military judge determined that
the evidence was not otherwise violative of Mil. R. Ev1d
403,

~ In our example, if the’ ‘military Judge determines the ac-
cused was not trapped by the cross-examiner, further cross-
examination probably would be allowed, and if denials were
forthcoming, extrinsic evidence of the uncharged miscon-
duct, not violative of Mil. R. Evid. 403, would be
admissible to impeach the accused by contradiction, as an

~ éxception to Mil. R. Evid 608(b).¢ Of course, the military

judge should give a limiting instruction so that the mem-
bers understand that this information is presented only as it
may bear on the accused’s credibility as a witness.

! Uniform Code of Military Justice art. 112(a), 10 U.S.C. § 112(a) (Supp. III 1985).

2 For « example, in United States v. Owens, 21 M.J. 117 (CM.A. 1985) the government was a]]owed t6 ¢ross-éxamine ‘the ‘accused as 'to whether he had
omitted prior convictions for possession of marijuana and possession of an unlicensed firearm and a prior arrest for assault and battery from his warrant
officer application. Also, in United States v. Cantu, 22 M.J. 8§19 (N.M.C.M.R. 1986), the Navy court held that, although it was harmless error, the defense
should have been allowed to cross-examine a government witness about a prior incident wherein the witness had tried to submit a urine sample that was not
her own.

316 M.T. 848 (N.M.C.M.R. 1983)

4In United States v. Crumley, 22 M.J. 877 878 n.3 (A C.M.R. 1986), the Army court noted that it is 1mmatenal whether the denial comes on du'ect or
cross-examination.

5 See generally United States v. Maxwell 2UMT. (C M.A. 1986), where the court said it was 1mproper for the tnal counsel after unsuccessfully trymg to get

the accused to admit he used force to rape the victim and had, in related incidents, sexually assaulted and abused female soldiers, to try to place the ac-
cused’s character for peacefulness in issue by asking him, “Do you consider yourself a peaceful person?” The Court contrasted thls situation with the one in
United ‘States v. Shields, 20 M.J. 174 (C.M.A. 1985), Where the acctised actively pictured ]:umself dsa peacemaker, thus opening the ‘door for the govern-
ment’s evidence that he was not.

§ Crumley, 22 M.T. at 878, ,
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' Trial Defense Service Note

Officer Elilninations: A Defense Perspective

Captam Ronald K. Heuer
Semor Defense Counsel, Fort McClellan Branch Office, U.S. Army Trial Defense Servzce

Introductlon

Army defense counsel rarely confront a more challenging
client than the officer who is being involuntarily eliminated
from the service. Frequently, the officer whose career is at
risk substantially outranks the counsel from whom he or
she seeks advice, giving rise to a classic case of “client con-
trol.” In addition, the officer-client is likely to: already be
thoroughly familiar with the regulations pertaining to elimi-
nations; quickly learn every aspect of the procedure; and/or
second-guess every statement that counsel makes by the use
of one or more “shadow counsel ” Flnally, most officers
will want the fact that they are bemg considered for elimi-
nation kept under tight wraps, a secret hldden even from
the1r friends. :

.. The defense, counsel’s ‘predicament in earning h1s or her
client’s trust’is made worse by the relative infrequency of
officer elimination cases. Unlike courts-martial or enlisted
administrative eliminations, officer eliminations can be few
and far between, and the defense counsel with little experi-
ence in the area is at a dlsadvantage when confronted with
the tangle of law and regulations involved. While many of
the answers can be found after a little research, other ques-
tions can be answered only after the defense counsel
acqulres a bas1c famlharlty w1th the ellmlnatlon process

This article w111 look at the procedures currently used to
eliminate officers, examining the elimination of both proba-
tionary and nonprobationary officers.! It surveys the laws
and regulatlons involved, and alerts defense counsel to criti-
cal stages in the elimination process. ‘Additionally, it will
provide an overview of the processing, both formal and in-
formal, that the elimination action normally follows
through Department of the Army (DA).

Officer ehmmatrons will be examined from the perspec-
* tive of the defense counsel, ‘giving particular attention to
those stages at which the defense counsel can influence the

process to the client’s advantage. Some of the considera-
tions addressed are the administrative consequences of

elimination, diversion from the process by resignation, and

pending revisions to the officer elimination regulations. The
article’s scope is generally limited to adverse elimination ac-

~ tions arising from substandard duty performance or

misconduct. Not considered are eliminations resulting from
two-time nonselections for promotion, and procedures
under which an officer is eliminated for medical reasons. 2

Army Regulatlon 635 100 is the bas1c regulatlon pertam-
mg to officer eliminations. ¥ Like its counterpart for enlisted
soldiers,* the regulation encompasses both favorable and
unfav able eliminations. As of this writing, the basic offi-
inations regulatlon is separate from the regulation
pertammg to officer resignations, discharges, and separation
pay.’ Itis expected that the two regulations will be merged
when produced in an UPDATE format, bringing it in line
with the enlisted separations regulatlon 6 Other, more sub-
stantive, changes will likely be made to the procedure
whereby tenured officers are eliminated, shortening the pro-
cedure and decentrallzmg the responsibility t6 convene
boards of inquiry. Succeeding paragraphs will contrast the
procedures currently used with the procedures expected to
be used under the new regulation. Slgmﬁcant changes w111
be h1gh]1ghted '

Consnderatlons f ,' B

The concerns of an officer pending ehmmatxon mirror to
a degree those facing the enlisted soldier who is being ad-
ministratively eliminated: all favorable personnel actions
are suspended upon initiation of the action;? if separated,
the officer will receive a discharge and characterization of
service;® and he or she will receive a DD Form 214 listing
the authority and narrative reason for the separation and
coded to bar later reappointment.® Unlike the enlisted sol-
d1er, an officer may be entltled to separatlon pay On the

! For an overview of laws and procedures relatlng to oﬂicer ehmmatwns, see Wagner, Oﬁicer EItmmatzons—The Emphaszs on Quahty, The Army Lawyer,

Apr. 1984, at 9.

2 Dep’t of Army, Reg. No. 624-100, Promotions—Promotion of Officers on. Active Duty (10 July 1984) [heremafter AR 624—100], and Dep t of Army, Reg
No. 635~40, Personnel Separatlons—-Physmal Evaluatlon for Retentlon, Retlrement or Separatlon (15 Feb. 1980).

3 Dep’t of Army, Reg. No. 635-100, Personnel Separatlons—Oﬂicer Personnel (19 Feb. 1969) [herelna&er AR 635-100].

“Dep’t of Army, Reg. No. 635-200, Personnel Separatlons—Enhsted Personnel (5 July 1984), [heremafter AR 635-200).

5Dep't of Army, Reg. No. 635-120, Personnel Separatlons—Oﬂicer Resignations and D1scharges (1 Aug. 1982) [heremafter AR 635- 120] v ‘
6 Telephone interview with Major Richard Stokely, Chief, Personnel Management Branch, Officer Personnel Management Directorate, Mllltary Personnel

Center (MILPERCEN), Department of the Army [heremafter Stokely interview].

"Dep't of Army, Reg. No. 600-31, Personnel—General—Suspension of Favorable Personnel Actions for Military Personnel in Natlonal Secunty Cases and

Other Investigations or Proceedmgs, para 5a(2) (1 July 1984)
aAR 635-100, paras 1-4 and 1-5.

9 Dept of Defense, Form No. 214 Certlﬁcate of Release or Dlscharge from Actlve Duty (July 1979) [heremafter DD Form 214] See AR 635—100 para

1-6. The Separatron Program Desrgnator listed on the DD Form 214 of an officer who has been eliminated bars later reappointment not only in the Active
Army, but also in the Reserve Components. For a hstmg of Separatlon Program Designators, se¢ Dep’t of Army, Reg. No. 635- 5—1 Personnel Sepa.ra-

tlons—Separatlon Program Designators (1 Oct. 1982.)
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other hand, where the officer has served for only a short pe-
riod of time and has not yet completed his or her Active

Duty Service Obligation (ADSO), early release from active
duty might result in the officer owing the government or";

part of the cost of h1s or her education.

Nonprobatlonary officer e11m1nat10ns take a long t1me '

Under the current regulatlon, most actions take at least six

to eight months from the date the officer is 1n1t1a11y notified”

until he or she is finally discharged. Moreover, it is not un-
common for elimination actions to remain unresolved for
well over a year. Even once the elimination procedures are
revised and the new regulation goes into effect, DA-level
action on the elimination will still be necessary. As a conse-
quence, officer elimination actions will still take
substantlally longer than the normal énlisted elimination. A
major consideration for the officer facmg elimination, then,
is the duration of the action. With this in mind, the defense
counsel must assist the client in deciding whether to fight
the elimination or res1gn, balancmg the likelihood of the of-
ficer’s retention against the time lost on a second career
should the officer be’ eliminated, while at the same fime con-
sidering the officer’s famlly s need for a paycheck in the
short term future. . . )

Recoupment

One consrderatxon common to many oﬂicer eltmmatton
actions is the threat of recoupment ‘Where an oﬁicer be1ng
eliminated has prevtously partlc1pated in certain advanced
educatron programs, “the officer must relmburse the govern-
ment for the cost of that educatlon if° he
complete that education, or if "he or she fails to complete
the Active Duty Service Obl1gat1on he’ 1ncurred asa result
of benefiting from the advanced education - program “Re-
coupment provisions apply even if an oﬂlcer is 1nvoluntar11y

eliminated. 1© The amount to be recouped is calculated by

prorating the cost of the advanced education against the ob-
ligated period of service, and excusing the proportionate
share correspondlng to that part of the obligated service al-
ready performed ‘e.g., if an officer has served only one-tenth
of his ‘service obligation at thé time he is eliminated, he
must pay back nine-tenths of the cost of his education. !

"Not all oﬂicers who have beneﬁted ,from anvadvanc_ed ed-

-ucation program are subject to the recoupment process..

e

‘Arguably, recoupment could be 1n1t1ated against any oﬂicer
who received educatlonal beneﬁts and thereafter falled to

complete his or her servtce obhgatlon As a practical mat-
ough, DA is excusmg recoupment for officers who

“had not executed written recoupment agreements prior to

the implementation of the current pohcy 2 The recoup-
ment procedures were implemented in May, 1984, and
apply to such programs as Senior Reserve Officers Training
Corps (SROTC) scholarships, the education prov1ded by
the United States Military Academy (USMA), various
health science programs, and the Judge Advocate General
Advanced Education Program. For SROTC scholarship re-
cipients, recoupment procedures apply to students entering
a civilian educational institution in academic year 1981/
1982 and thereafter. '* For USMA cadets, recoupment pro-
cedures are effective beginning with the class of 1985. 14
Specific costs of advanced education programs vary. “Calcu-
lations are made by Advanced Program Education
Accountants in the command sponsoring the particular
funded education program; e.g., for the cost of an educa-
tional program funded under the SROTC the cost
calculated by the’Commander, Training & Doctrine C
mand; for the cost of an education at the Military
Academy, costs are calculated by the Supermtendent
USMA 5

~Ifa defense counsel is uncertam whether the chent has
entered into a recoupment agreement there are several
places to look. Orders assigning the officer to ‘active duty

should be annotated with the"’ADSO incurred. !¢ In addi-

tion, references to the poss1b111ty of recoupment are made
on the officer’s Officer Record Brief (ORB) “The officer’s
Leave and Earnings Statement (LES) sometimes shows the
precise dollar amount owing as a result of the ‘officer’ s par-
ticipation in the advanced education program, and a’ copy
of the or1g1na1 education agreement signed by the officer is
maintained in_the Official Mllltary Personnel File
(OMPF)." If the officer has agreed to the recoupment of
education costs, the terms w1ll be spelled out on the original

‘ educatlon agreement

Recoupment must be mltlated pnor to the ofﬁcer s depar-
ture from active duty. As a debt owing the government, it is
collectible agamst the officer despite the termination of the

oﬂicer ) m111tary status The amount owing may be wawed ,

19Dep’t of Army, Circular No. 600-87-1, Recoupment of Federal Funds for Qerta‘in;Advan;_ced Education h}:rograi.ns, para. 5c (15 May 1987) [hereinafter

DA Cir. 600-87-1].
11 Id

12 See, e.g., DA Cir. 600-87-1, para. 5; Message, DAPE-MPD, DA, Washington, D.C., to All Army Activities (ALARACT), subject: FY 87 Officer Early
Transition Program (17 Feb. 1987) [ALARACT 011/87]. In the context of the early transition program, the message provides for the initiation of Tecoup-
ment for officers who voluntarily leave active duty if they have “previously executed written agreements providing for the reimbirsement of ‘federal funds
expended for their participation in certain advanced education programs.” Paragraph 2.D. further provides that “officers who executed written agreements
that do not contain monetary reimbursement provisions will not be subject to recoupment of educational expenses. In each case, the specific terms of the
officer’s agreement must be reviewed to determme that oﬂ'lcer s obhgatlons under the agreement » (emphasrs supplled)

13DA Cir. 600—87—1 para. 6b.
1 14., para. 6a. ’ :
15For a complete listing of Advanced Educatlon Program Accountants, see DA Clr 600-87— .

18 For the length of ADSOs generally, see Dep't of Army, Reg. No. 350-100, Training—Officer Actlve Duty Servnce Obllgatlons (1 Feb 1982)

7 Dep’t of Army, Reg No. 37-104-3, Financial Administration—Military Pay and Allowance Procedures, Joint Uniform Mlhta.ry Pay’ System—A.rmy
(JUMPS—Army);, para. 71101¢ (15 June 1973) (C34, 15 Sept. 1986) [heremafter AR 37-104-3]. ‘Althoughthe regulatlon requrre’s, hat all LESs be annotated

with the cost of an officer’s education, the requlrement is more often honored in the breach than the observance. If an ‘officer’s LES does not contain a total

education cost, the information:¢an sometimes be obtamed at the local Finance and Accountlng Oiﬁce Otherw1se, the oﬁicer w1ll have to contact the educa-
tion program accountant for the Major Command sponsoring the funded education program. St
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on a case-by-case basis, !* but discharge of the debt in bank-
ruptcy is not a viable alternative for at least five years after
the expiration of the obligated service period.

Separation Pay

An equally important consideration for officers pending
elimination is the possibility of receiving separation pay. Of-
ficers are entitled to separation pay if they have completed
more than five, but less than twenty years service.?® Of-
ficers, whether commissioned or warrant, Regular Army or
Reserve, are entitled to separation pay in most adverse
elimination actions, so long as they meet the minimum time
in service requirement and receive an Honorable or General
Discharge.

The key consideration in assessing entitlement to separa-
tion pay is the voluntariness of the separation. Where the
officer leaves active duty at his or her own request, no sepa-
ration pay is ow1ng 2t Additionally, no separation’ pay is
due if an officer is separated under Other than Honorable
conditions.?? Regardless of the reasons for which the officer
is separated, the Secretary of the Army can determine on a
case-by-case basis that the payment of separation pay is not
warranted under the circumstances. 2 o

The amount of separation pay is limited by law to a max-
imum of $30,000.2* The maximum of $30,000, however,
applies only to those officers separated for reasons other
than misconduct or substandard performance (e.g., two-
time nonselection_for promotion). For officers separated as
the result of an adverse elimination action, the maximum
amount of separation pay is only $15, 000 Separation pay
for officers eliminated as the result of miscon uct or sub-
standard duty performance is calculated as fol : one-
of 10% of twelve months basic pay mu1t1p11ed by years or
fractions of years of service, but i in any event no more than
$15, OOO 25

Elimination of Probationary Officers

Faculty Boards

New Other than Regular Army (OTRA) oﬂicers who fail
their Officer Basic Course at a training installation for aca-
demic reasons, because of misconduct, or for demonstrated

DA Cir. 600-87-1: AR 37-104-3, para. 71104.
1910 U.S.C. § 2005(d) (1982)

leadership deficiencies face the prospect of involuntary re-
lease from active duty. In many cases, these officers will be
decommissioned, resulting in the termination of the officer’s
military status and the revocation of his or her commission,
The process of decommissioning an officer is normally trig-
gered by a Review of Student Status initiated by the school
the new officer is attending.?® Reviews of Student Status
are begun as a result of a variety of circumstances, but most
frequently come about because of academic deficiencies.
Where an officer does not receive passing grades on three or
four subjects, fails to maintain an overall grade-point aver-
age, or demonstrates poor English language skills, the
course manager may recommend that the officer be elimi-
nated from the course and declared a nongraduate. Once
this is accomplished, the next step is usually a faculty
board.

The faculty board process may also be started where an
officer engages in misconduct, or where his or her behavior
indicates poor leadership ability. The Officer Basic Course
is frequently the junior officer’s first encounter with the
high standards of personal conduct and integrity required
of an officer. The standards are strictly enforced, sometimes
to the surprise of the Basic Course attendees. For example,
a Review of Student Status can be initiated for a pattern of
tardiness in attending physical training formations. Any
conduct evidencing an integrity flaw, such as cheating on a
classroom examlnat1on, rece1v1ng unauthorized help with a
take-home ‘exam, failing to report offenses committed by
other attendees, or misrepresenting facts to a faculty mem-
ber may result in a Review of Student Status. Certain acts
of misconduct, such as drunken dnvmg or drug use, may
result in an automatic Review of Student Status, regardless
of whether the act occtirred on or off ¢ tallatlon, and

T O

desplte any extenuatmg c1rcumstances

In those cases where the Revnew of Student Status resultsv
in the officer being declared a nongraduate, a faculty board

be decommissioned. The majonty ‘of those attendmg branch
familiarization courses are OTRA officers,?” and the proce-
dures for faculty boards pertaining to them are spelled out
in chapter 3, section II of AR 635-100.2 The general
court-martial convening authority (GCMCA) is the ap-
proval authonty for the d1scharge of Reserve officers, and

0 10 U.S.C. § 1174 (1982); Dep't of Defense Military Pay and Allowances Entitlements Manual, para. 40411. (1 Jan. 1967) (C85, 30 Apr. 1986) [heremafter

DODPM].

21 DODPM, para. 40413a(1).
2214, para. 40413a(12).

2 Id. para. 40413a(9).

2 Id. para. 40413b.

25 Id. para. 40412; Table 4—4—6.

26 Dep’t of Army, Reg. No. 351-1, Schools—Individual Military Education and Training (3 Dec. 1986) [hereinafter AR 351-1]; see also AR 635-100, chap-
ter 3, section IT. Paragraph 1-10 of AR 351-1 directs commanders of Army schools to establish procedures for dismissing students from courses. While this
requires the establishment of basic procedural due process safeguards, no formal adjudication of guilt (e.g., Article 15, civil court conviction) is necessary to
support removal from a course for reasons of misconduct. Schools usually lmplement the requlrements of the regulatlon through memorandums outlmmg
the review procedure as it is applied at that particular school.

27 Includes Obligated-Volunteers and those in a Voluntary Indefinite or Conditional Voluntary-Indefinite status. RA officers who fail to complete service
schools are eliminated under the provisions of AR 635-100, chapter 5.

28 See, e.g., Fort McClellan, Reg. No. 15-2, Faculty Boards (7 Apr. 1986), which establishes procedures to lmplement AR 635 100, chapter 3 sectlon IL
The regulation provides for 48 hours notice to the respondent and an opportunity to appear and present matters on his or her behalf. The regulation specifi-
cally limits the faculty board’s discretion by making its recommendations non-binding; the GCMCA retains the authority to dtsapprove a recommendatlon
that an officer be retained, and to order his or her discharge.
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no DA review is necessary prior to his or her action. Where
students are discharged pursuant to the recommendation of

a faculty board, DA need only be notified after the fact

what action was taken. In cases where a Reserve officer hasu for the defense cotnsel to represent the officer-client. In

more than three years commissioned service, the GCMCA
cannot direct the officer’s discharge, but may only release
him or hér from active duty. Such an officer may be dis-
charged only on the approved recommendations of a series
of boards appointed pursuant to Army Regulatron
135-175.2

In the case of National Guardcfﬁcers on _active duty to
attend a branch familiarization course, the GCMCA’s pow-

er is'also limited. Given the National Guard officer’s status

as both a state and federal officer, the GCMCA cannot or-
der the officer’s discharge; however, he or she can direct the
officer’s release from active duty.*® Thereafter, the case is

forwarded to the National Guard Bureau for withdrawal of

federal recognition of the officer’s commission. 31 Th1s ac-
tion by the National Guard Bureau, while not amountmg to
termination of the officer’s state comnussron, results in the
officer’s elimination from the Naj '

fense counsel’s role in these eliminations is also

States, the federal component of the officer’s commission in
the Guard. Withdrawal of federal recognition leaves the of-
ficer with only a state appointment. The lack of federal
recognition of an officer’s status could prevent the ofﬁc_er
from holding certain positions in a Guard unit that are
required to be filled by a federally recognized officer. 32 ’

The summary nature of eliminations by way of a faculty
board make it a useful tool for the training installation. At
the same time, it provides some measure of due process for
the junior officer called to appear before it, without €xpos-
ing him or her to the risk of an adverse characteri
service. 3 In addition to the r1ght to present his or her
before the board, the officer may request transfer to a differ-
ent branch, a useful alternative if the subject matter of a
particular ‘branch is considered unusually difficult. As a
practical matter, though, such transfers rarely occur.

Officers separated as the result of a faculty board are not
eligible for separation pay unless they have five years of ac-
tive duty at the time of their separation. On the other hand,
they are liable to reimburse the governme’nt for the cost of

their education where they participated in certain advanced
education’pro‘grams." M

+ Faculty board eliminations present a limited opportunity

each case, the defense counsel can act as counsel for consul-
tation, advising the client of the procedures and
consequences of a faculty board and assisting him or her in
fashioning a response to the allegations. The guarantee of
an honorable characterization of service and the lack of any
regulatory requirement for representation at the ‘board by
an officer of the Judge Advocate General’s Corps, however,
limits the need for defense counsel. As a Priority III duty,
faculty boards generally do not involve Trial Defense Ser-

“Vice counsel in a representative role unless the counsel is

available. 3

Non-Selectzon for Promotion to First Lleutenant

e i o i

“The next elimination hurdle an ofﬁc er | faces subsequent to
h1s or her completion of the Officer Basic Course is at the
point of eligibility for promotion to first 11eutenant The de-

the actions hinge entirely on the promotion event. As with
faculty board eliminations, the relatively short period of
time the officer has been in the Army results in a summary
elimination procedure. But also as with the faculty board
procedire, the limited opportunity to contest the elimina-
tion_action is counterbalanced by the guarantee, in most
cases, of an Honorable Discharge.

Consideration for elimination for failuré 6f promotion to
first lieutenant is automatic, being part of the procedure
whereby promotion is accomplished.*¢ Not less than sixty
days before the officer’s promotion to first lieutenant is due,
a DA Form 78 (Recommendation for Promotion of Of-
ficers) issues from the installation Personnel Service Center
(PSC) and is forwarded to the officer’s first O-5 command-
er. The form is then provided to the officer’s rater
(recommending officer) for a recommendation of promotion
or nonpromotion. If nonpromotion is recommended, full
justification for that recommendation must be given, as well
as a recommendation for approval or disapproval of a six-
month retention during which time the officer can improve
h_is_qrul_;enr performance.* Upon completing this portion of

Ylous.c §§ 1162, 1163(a) (1982); Dep’t of Army, Reg No. 135 175, Army National Guard and Army Reserve—Separatlon of Oiﬁcers, paras. 1- 13d
2-3a and ¢ (22 Feb. 1971). Even though involuntarily reledsed from active duty, the officer has the right to present-his case before several boards of officers
to determine whether he should lose his reserve commission, These boards are managed by the Commiander, U S Army Reserve Personnel Center
(ARPERCEN).

30 AR 635-100, para. 3-2la.

10 U.S.C. § 3820 (1982); 32 US.C. § 323 (1982); Nat'l Guard, Reg No. 635-100, Termination of Appointment and Withdrawal of Federal Recognition
(8 Sep. 1978) [hereinafter NGR 635-100]; Nat’l Guard, Reg. No. 635-101, Efficiency and Physical Fitness Boards (15 Aug. 1977).

32NGR 635-100; paras. 5a(18) and (20) require states to' terminate the commission of Guard officers who fail branch familiarization courses because of

disciplinary reasons, academic deficiencies, or leadership problems. Technically, though, only the state grantmg the appointment may terminate it, and at
times state laws or regulations may be in conflict with NGR 635-100. Regardless of the state’s action when an officer fails a basic course, federal recogniza-
tion of the officer’s appointment will be withdrawn by the Chief, National Guard Bureau. Additionally, the Secretary of the Army, acting through the
Commanding General, ARPERCEN, can discharge the officer from the Reserve of the Army

31f an Other than Honorable characterization of service is deemed appropriate by the initiating commander or the GCMCA, the case must be routed
through the entire legal process. As a practical matter, this requlrement results in virtually every case being disposed of at the installation level with the
award of an Honorable characterization of servicé; regardless of the extenit of the probationary officer’s misconduct.

3% See DA Cir. 600-87-1.

35 The need for Trial Defense Service (TDS) counsel to represent probatlonary ofﬁcers at faculty boards will, in all likelihood, be addressed in a memoran-
dum of understanding entered into by the training installation staff judge advocate and the servicing TDS field office. As there is no statutory or regulatory
right to counsel, faculty boards are a Priority III duty with defense counsel representing clients on an “as available” basis. On most installations, the volume
of Priority I and II duties make defense counsel unavailable to do faculty boards at all

36 AR 624-100, chap. 3.

3 Id. para. 3-5d(1).
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the form, the recommending officer forwards it to. the ﬁrst
O-5 commander (approval authority), who either approves
the officer’s promotion, or recommends d1sapprova1 with
or thhout a six-month retention. *® Again, adverse recom-
mendations must befully _]ustiﬁed »

The promotion review authority (PRA) is the GCMCA
or the first general officer with a judge advocate advisor in
the second lieutenant’s chain. 3 The PRA may elect to pro-
mote the officer, direct a six:month retention or, if
warranted by the officer’s performance, direct his or her
discharge.® Prior to final action by the PRA, the officer
concerned must be afforded an opportunity to submit mat-
ters pertinent to the question of his or her promotion, and
either request immediate promotion or ask for a six-month
probationary period during which the officer can demon-
strate his or her worthiness for promotion. As with the
faculty board, the GCMCA is the discharge authdrity for
Reserve officers. The regulation makes no provision for
consideration of the officer’s case by a board of ofﬁcers, and
there is no DA review of the PRA’s decision, so long as an
Honorable Discharge is to be awarded al .

- As with faculty boards, the defense counsel’s role in these
ehmmations is limited to acting as counsel for consultation
and, if time permits, assisting in the preparation of comi-
ments on the client’s behalf for consideration by the PRA.
Where an officer is separated for failure to be promoted to
first lieutenant, it is unlikely that he or she will be eligible
for separation pay because of the five-year time in service
requirement; however, the DODPM recognizes that there
will be cases where second lieutenants who are nonselected
for promotion to first lieutenant will have five years contin-
uous active duty prior to the date of discharge. Where th1s
is the case, the officer will be eligible for separation pay. “2
As discussed prev10usly, arrangements will be made
coup éducation costs where the officer participated in, an
advanced or funded civilian educatlon program S

Probatlonary Oﬁ‘icers -

Even though an officer has completed his or her branch
basic course, or has achieved the rank of first lieutenant or
captain, or even has been awarded career status, he or she 1s
not necessarily protected from a summary ehmination ac-
tion. In most cases, officers who are still in a probationary

status can be-eliminated without the need to send their case
to a board. Included within’ the category of ¢ probationary ‘

officers” are Regular Army (RA) officers with less than five
years active service, and OTRA officers with less than three
years commissmned serv1ce a3 :

The elimination of a probationary oﬂicer is usually 1n1t1-
ated for substandard duty performance or misconduct. The -

38 1d. para. 3-5d(2).
39Id para. 3-2b,
40 1d. para. 3-5d(3).

oﬂicer S, commander begms the action by notifying the offi-
cer in writing of the reasons why the commander is
recommendmg the officer’s elimmation, and alerting him or
her to the character of service being recommended. If an
Honorable Dlscharge is recommended the officer is not en-
titled to preSent ‘his or her case before a board. Instead ‘the
ofﬁcer is prov1ded seven days within whlch to, consult w1th
The action and rebuttal are then forwarded to the GCM-
CA, who may either disapprove the recommendation or
forward it to DA recommending approval. If the GCMCA
approves the recommendation for elimination, and thereaf-
ter the officer- elects not to resign, the case is forwarded to
the Assistant. Secretary of the Army for Manpower and Re-
serve Affairs (Assistant Secretary (M&RA)) who may
either direct retention, discharge the officer, or refer the
case for consideration by a field board of inquiry.

If an Honorable Discharge is not recommended; the
record and any rebuttal submitted by the officer are referred
¢ nination Selection Board’ meeting at Department
y‘ “ The ofﬁcer has no nght to personally ap-

Honorable or General Discharge (Under Honorable Condi-
tions) the case is forwarded to the Assistant Secretary
(M&“RA); _who rnay either approve the officer’s discharge or
refer the case to a-board of inquiry. Where the Elimination
Selection Board fecommends an Other than Honorable Dis-
charge, the case must be referred to a board of inquiry. -

A s1gn1ﬁcant consideration for defense counsel assisting
the probationary officer is the authority exercised at the
Secretariat level. Regardless of the facts of the case, the
Secretary* or the Assistant Secretary can choose to refer a
probationary officer elimination back to the field for consid-
etation by a board of inquiry. Where the client has a good
caseon’ the facts, or' where mitlgating factors outweigh the
adverse information contained in the record at DA, the Sec-
retary should be urged to afford the officer an opportunity
to present his or her case before a board. On a case-by-case
basis, the Secretary does refer probationary officer cases
back to the ﬁeld for a board It is up to defense counsel,

f, In additlon yto“\being used to eliminate probationary of-

 ficers for misconduct or unsatisfactory duty performance,

the expedited procedures are used for Regular Army of-

- - ficers 'with less than five years active service who fail to

satlsfactonly complete a course of instruction at a service
school. If at any time during the processing of a probationa-

LTy officer’s. elimination the officer achieves a

nonprobationary status (e g., an RA officer goes. over five

years. active serv1ce, or'an OTRA officer goes over three

41 Similar procedures are used for promotion from warrant ofﬁcer to chlef warrant oﬂicer 2, except that there is no prov151on for a snx month retentlon

2 DODPM, Table 446, note 4.

410 US.C. §630 (1982) procedures for the elim.mation of probationary oﬂicers under the regulatlon currently m eﬂ'ect can be. found at AR 635 100 sec-

tion IX.
“ AR 635- 1oo para. 5-305(3).

45 No precise statement can be made with regard to when action will be taken personally byi the Secretary Many personnel matters are delegatcd to elther
the Assistant Secretary (M&RA) or a Deputy Assistant Secretary. The Secretary, himself can and does’ take action m a vanety of personnel actions,
however.
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years commissioned service), the entire “legal process” %
must be used. By its very nature, the elimination procedure
is generally limited to officers who have fewer years of ser-
vice than is needed to be eligible for separation pay. Where‘
the officer is otherwise qualified for separation pay, ho V-
er, he or she will receive separatlon pay when e11m1nated as
a probationary officer. ; o

, Recoupment will be 1n1t1ated where appropnate Nation-
al Guard oﬂicers with state appointments ‘or Reserve of the
Army commissions, and Reserve officers with more than
three years service, are afforded the safeguards guaranteed
them by virtue of the1r status .

Release from Acttve Duty of OTRA Oﬁ‘icers Quahtatzve '
: REFRAD

OTRA ofﬁcers face yet another series of reviews of therr
records at DA and in the field to determine whether they
should be released from active duty (REFRAD) 47
MILPERCEN career branch managers annually screen
OTRA officer records to identify those officers whose ‘ser-
vice has been characterized by misconduct or substandard
performance of duty Promotion selection boards look for
the same things, considering OTRA officers above, below,
and in the zone of consideration for release from active du-
ty. In cases where the career branch _manager or promotlon

selection board determines that the officer’s record warrants

REFRAD, the case is sent to the Director, Oﬁicer Person-
nel Management Dlrectorate, who notifies the officer in
writing that he or she is being considered for REFRAD.
The officer is given thirty days within which to review his
or her OMPF and submit matters on his or her behalf.
Thereafter, the case is submitted to a Department of the
Army Active Duty Board (DAADB)

Review of an OTRA ofﬁcer s record may also be 1n1t1ated
at any time by the officer’s ‘commander. Prior to forwarding
the action to DA, the commander must first refer it to the
officer concerned, specifying the reasons for the récommen-
dation, and affording the officer an opportunity to respond
Once the officer has responded, no further reasons justify-
ing REFRAD may be added without first provrdlng the
officer another opportunity to respond

Whether the actron is lmtlated by a commander, by a ca-
reer branch manager, or by a promotion selection board,

“the case is referred to 2 DAADB: If, after considering the
officer’s file along with the matters he or she has submitted, -

the board desrgnat&s the oﬂicer for release from act1ve duty,

the recommendatlon is forwarded to the Secretary of the
Army for approval or dlsapproval of the board’s recom-
mendation. ¥ Where the Secretary approves the DAABD’s
recommendatton that an officer be released from active du-
ty, the‘oﬂicer 18 notified that he or she will be released

~ within ninety days, if ‘the release i is recommended for unsat-

1sfactory duty performance, or fourteen days, if for
misconduct. If the DAADB recommends the officer’s reten-
tion, his or her file is purged of ‘any reference to
consideration by the DAADB. An officer who is retained
cannot again be considered for REFRAD for unsatisfactory
performance for one year. Where the officer was considered
for REFRAD as a result of ‘misconduct, he or she will not
be reconsidered fc ‘REFRAD ‘solely because of the same
mlsconduct 2

Once ‘the board has {ssued its recommendatlon that an
oﬁicer be released from active duty and the Secretary has
approved that recommendation, the GCMCA becomes the
separation approval authonty The officer has the option of
delaying his or her release until the passage of the fourteen
or ninety days, or the officer may request to be released at
an earlier date, If the officer has mor¢ than five years time
in service, he or she is entitled to separation pay. Eligibility
for separation pay vests upon the officer’s receipt of notifi-
cation by the DAADB that he or she has been desrgnated
for release from actrve duty 50 Recoupment procedures
Hay” ' “has failed to complete an

< A distinction can be drawn between a qualitative
REFRAD, such as is described above, and a quantitative
REFRAD. The latter comes about as the result of budget-
ary constraints, ‘and is better known as a Reduction in
Force (RIF). Because RIFs come about solely as the result
of a need for the overall reductlon in the number of officers
on active duty, an’ “officer’s des1gnatlon for release from ac-
tive duty as the result of a quantitative REFRAD is not an
adverse action to which defense counsel would normally be
assigned. ‘

The last RIF occurred dunng the spnng of 1975 Recent-
ly, the need’to reduce fiscal year 87 officer end strength has
generated discussion of whether to conduct a RIF of

" OTRA officers. So far, the need for such a reduction has

been avoided. One argument advanced in favor of av01d1ng
a RIF 1s that it would unfalrly aﬁ'ect OTRA oﬂicers Thls is

1t s called thls because the procedures are mandated by 10 U S.C. §§ 1181 1187 (1982) (Chapter 60: Separatlon of Regular Ol‘n'cers for Substandard Per-
formance of Duty or For Cértain Other Reasons). It is usually to the client’s advantage to be entitled to the protection of the legal process. As succeeding
paragraphs will show, the legal process affords substantially greater ‘protection to. ‘the officer facing ellmmatlon OTRA officers become ellglble for the legal
process much sooner than RA officers. An OTRA officer need only have three years commtss:oned service, while the RA officer must have at least five years
active service. Note that there is no requirement that an OTRA officer’s three years of service be active. In calculatmg the OTRA oﬂ'lcer’s commissioned
service, simply count forward from the basic date of appomtment For ROTC graduates, for example, the basic date of appomtment falls on‘or néar the date
of their college graduation. So, for example. if an ROTC cadét is declared a Distinguished Mllltary Graduate and i§'sent to three years of graduate school at
Army expense, the entire time cotnts toward qualification for the protections of the legal process. If the officer. subsequently reports for, active duty and
shortly thereafter engages in misconduct, he or she cannot be eliminated under the probatronary officer elimination procedures because he or she has three
years of commissioned service. By contrast, the ROTC graduate’s West Point counterpart holds an RA commission, This being the case, he or she can be
eliminated under the expedited procedures for the elimination of probattouary officers at any tlme durmg ‘"his or her ﬁve year active duty service obllgatton

47 AR 635-100, chapter 3, section XV. . ; : ) ’ R

48 Currently, Secretary Marsh personally reviews and approves or dlsapproves the recommendanons for ehmmatlon of retention of each DAABD Stokely
interview, supra note 6. g .

# AR 635-100, para. 5—4b1.

SODODPM, para. 40411 and Table 44-6.
5110 U.S.C. § 2005 (1982). , 3 )
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because there is currently no statutory mechanism for elim-
inating RA officers for quantitative reasons; if a RIF of RA
officers became necessary, Congress would first have to en-
act appropriate legislation. The Army ‘leadership has
announced that, should a RIF become necessary, it would
seek appropriate legislation to ensure that the RIF 1ncludes
both RA and OTRA ofﬁcers S0 o

Ellmmatlon of Nonprobatlonary Ofﬁcers- The Legal
Process

- The elimination procedure most frequently encountered
by the defense’ counsel is the legal process prescribed by
chapter 5 of AR 635- 100. Chapter 5 ‘incorporates the pro-
cedures mandated by" title 10, United States Code, and
provides the framework for the conduct of elimination
boards for nonprobationary offlcers

The pending rev1s1ons to the oﬂicer personnel separatlons
regulation will most affect the legal process, shortening and
decentralizing parts of the procedure In order to place the
changes to the procedure in their proper ‘context, and also
because the effective date of the new regulation is uncer-
tain, % it is helpful first to examlne the legal process as it
currently works ,

The various e11m1nat10n procedures dlscussed up ‘until
now apply only to officers in certain 11m1ted categories. The
chapter 5 legal process, “however, may be used for all of-
ficers, commrss1oned or warrant, regardless of component.
Because the legal process is so time-consuming and cumber-
some for the command, its use is avoided except for those
cases where the office 'has more than five years continuous
active service, (more than' three ‘years for OTRA officers) or
in the cases of officers, less_than five (three) years ser-
vice where the command ,eheves an Other than. Honorable
charactenzatlon of service is warranted The regulatlon cur-
rently requires consrderatlon of an officer’s case by three
separate boards: a Department of the Army Elimination Se-
lection Board, a Board of - Inquiry held in the field, and a
Board of Review conducted at Department of the Army.
The voting members of all,_ three boards must be in the rank
of colonel or above, and in any case superlor in rank to the
respondent '

The legal process is begun in one of two ways, elther by a
ﬁeld commander or by the Department ‘of the Army. 5
While the two procedures are similar, they are different
enough to warrant separate treatment. Both methods, will
be examined in the following paragraphs, and the progress
of an elimination action will be traced from its initiation to
Department of the Army

Substantlve Reasons for Elzmmatzon

1S forlthe 1n1t1at1on of a separatlon

action can be m many, ‘but. generally they can be classified as’ "~ -

either unsatisfactory duty performance or misconduct.” " '~ period 830105-831023, in which your rater indicates

Common examples of unsatisfactory duty performance in-

clude failure to ‘r‘erna'in., ,competitive for prom‘btion

52 Army Personnel Bulletm (ODCSPER) No 3 87 March/Apn] 1987 at 2

(generally two or more unfavorable officer evaluation re-
ports (OER)); failing officer basic or advanced courses (for
officers with more than five years. service); failure to per-
form- duties in a manner commensurate with the officer’s
grade and experience, failure to achieve satisfactory
progress in a weight control program; and failure to re-
spond to drug or alcohol rehabilitation.’ -

Misconduct warranting elimination can 1nc1ude travel
fraud; sexual misconduct; personal misconduct mvolvmg
drug or alcohol abuse; m1smanagement of personal affairs
to the discredit of the service or that detrimentally affects
the duty performance of the officer (e g., spouse or child
abuse); discreditable or intentional failure to meet personal
financial obligations; personal misconduct; neglect of duties;
intentional misrepresentation of facts in official statements;
or loss of professional status or withdrawal of accredita-
tion. 3¢ Homosexuality or conduct making the officer’s
retention on active duty inconsistent with the interests of
national security can also be separate grounds for
separatlon 57

The grounds for a proposed e11mmat1on can be mlxed
that is, both m.lsconduct and unsatisfactory performance
can be alleged as bases for separatlon Allegations, or “rea-
sons” are generally alleged in a variation of the charge and
specification format, and it is not uncommon for the rea-
sons to be alleged multipliciously, with the same conduct
recited as the basis for multiple grounds for elimination.
Generally, a recommendation for elimination will also con-
tain a synopsis of the evidence in support of each reason
_]ustlfymg elimihation.

_EXAMPLE:

2. This recommendatlon is based on the followmg spe- -
cific reasons for elimination:
a. Failure to exercise necessary leadership required of
.+ an officer of your grade. Specifically, you engaged in an
..extramarital affair with a female soldier under your
. command. This is supported by a Relief for Cause Offi-
-..cer Evaluation Report for the period 860413-860801,
-and a Letter of Reprimand dated 19 September, 1986, -
given to you by Major General Livid, in which he re-
marks that your “conscious disregard of the high
- standards of conduct and integrity required of a field
grade officer has cansed srgmﬁcant damage ot the mo-
rale of th1s command.”

..b. Acts of personal m1sconduct as substantrated by 2a

c. Conduct unbecommg an ofﬁcer, as substantiated by
‘ 2a .

d. Low record of eﬂicrency when compared with other
oﬂicers, of the same grade, branch, and length of ser-
~ vice. Specifically, Officer Evaluation Report for the

that you were apathetic in the performance of your du-
~ ties and often fa'i‘lﬁed,tovmeet requirements.

531t is projected that the new regulatlon will be published in the fall of 1987, although pre-pubhcatlon staﬂing could cause further delay
54 AR 635-100, para. 5- 14. A chart lllustratmg the legal process may be found in Wagner, supra note 1, at 4. ‘ .

55 Id. para. 5-11.
5 Id. para. 5-12, ) :
57 Id. paras. 5-12a(7) and (12).

44 ~ AUGUST 1987 THE ARMY LAWYER DA PAM 27-50-176




The chal Process: Field Initiated "~

As with administrative ehmmatlons for (
officer eliminations are frequently a fallback position for the
command where jurisdiction is lacking or proof is too weak
for a court-martial. An elimination action can be 1mt1ated
by any commander against an officer in his or her com-

mand. The action is begun when the commander notlﬁes .

the officer of his or her intent to recommend el limination,
and advises the officer of the reasons for that recommenda-
tion. The officer must be given seven days in whlch to
acknowledge receipt of the recommendation and to prepare
a written response. * Officers have a regulatory entitlement
to the assistance of a Judge advocate in preparmg thelr
response.

The commander’s recommendatlon and the oﬂicer S re-
sponse are forwarded to the General Court-

Convening Authority. The GCMCA may close the case or

approve the recommendation, allowing the officer five days
to either (1) tender his or her resignation in lieu of elimina-
tion, (2) request dlscharge (RA officers only) (3) apply for
retirement in lieu of elimination, or (4) elect to show cmuse
why he or she should be retained. %

At this point in the elimination actron, some chents ex-
press concern that if they choose not to res1gn in lieu of
elimination, they will have foregone their only opportunity
to do so, and will be required to proceed through the entire
elimination action even if they have a change of heart. Thls
is not the case. The regulatron clearly provrdes that a Te-
spondent may choose to resign at any time. prior to final
elimination action, regardless of an earlier election to

“show cause.” ® Moreover, under the current regulation,
there are compellmg reasons why an officer should not re-
sign at this stage in the proceedmgs

" First, to resign prior to consrderauon of the case by an

elimination selection board depnves the officer of the poss1- h

bility of receiving separatlon pay. ' This is so because at
this point the resignation is considered to be voluntary, and
not compelled by a pending “show cause” board. Secondly,
the officer who submits a request for res1gnatlon in lieu of
elimination is exposed to the risk, in misconduct cases, of
an Other Than Honorable Dnscharge "No | guarantee can
be offered that a board of i inquiry will not award the same
characterization of discharge, but by electing to ‘show cause
the officer and counsel are at least afforded the chance to
personally present the case before an 1mpart1a1 body havmg

S8 1d. para. 5 -14b(2).

3 Id. para. 5-19b. RA officers may choose to be separated by elther requestmg d1scharge m‘ heu of ehmmauon

cally, the law provides that RA officers who wish to avéid elim

1 can g
officers, like OTRA officers, are allowed to avoid the elimination process by reslgmng in liew of elimination,

to show cause, on the o

‘the power to close the case. Even where overwhelming evi-

dence can be introduced against the officer, it is tactically

sound to elect to show cause: if the board recommends an

honorable characterization of service, the recommendation
is binding on the Secretary, and no lesser characterization
can be awarded. Additionally, if the officer is unsuccessful

at the board of inquiry, he or she will get another shot at

winning when the board of review looks at the case. Elect-
ing to show cause, then, increases the number of
independent considerations an officer receives on the ques-
tions of retention and characterization of semce, thereby
increasing the likelihood either of closing the case altogeth-
er or avoiding an unfavorable character of service. ‘Finally,
an election to show cause preserves the officer’s freedom of
action. As a practical matter, a resrgnatlon, once submltted
is irrevocable. ©* The officer is discharged, and his or her
DD Form 214 is coded to bar later reappomtment Electmg
hand, costs the officer nothing,
retains the option of res1gn1ng at any time, and keeps open
the poss1b111ty of winning the case entirely.

_ Where the officer recommended Tor elimination elecis to
show cause, the case is forwarded directly to the Depart-
ment of the Army. All adverse offi limination actions

received at DA ‘are overseen by the’ Personnel QManagement
Branch, MILPE '

N®“The _Personnel Management
Branch rev1ews the recommendatlon and forwards it to the
officer’s career management division for preparation of a
synops1s of the evidence. The career branch manager of the
approprrate division (e.g , Combat Service Support Divi-
sion; Combat Arms Division; "

to the DA Secretariat for cons1derat1on by the first of three
boards to consider the officer’s ‘case, “the’ Department of the
Army Ehmlnauon Selectlon Board (DAESB).

A DAESB is 'made up of the members of a promotlon,
command, or school selection board that has ‘completed its
normal business. The board is convened as a DAESB and
considers the allegations agamst ‘the officér, his or her over-
all record and any statement submitted by the officer to
determine whether he or she should be requlred to “show
cause.” 65 The board may determine that there is no factual
basis for the recommendation or that the allegatlons are

factually supported but do not’ warrant elimination. In ei-

case, the board may then dlsapprove the
recommendatron and close the case. Where this occurs, the
oﬂicer may not agam be consrdered for ehmmatron based

' 'reSIgn' ’ g‘m heu of ehmmatlon Techni-
n. As a matter of policy,’ however, RA
as well, The two methods of avoiding the elimi-

nation process result in different Separation Program Designators being coded on'the officers’ DD 214s. Both SPDs,. though, bar later reappointment, and
aside from the difference between the codes themselves, there is no real distinction between the two.

% 1d. para. 5-21.
1 AR 635-120, para. 1-6b(3)(a).
621d. para 4-3.

5 AR 635-120, para. 2-4, outlines the procedure to be followed when an officer Wlshes to withdraw his or her resignation. The request must be forwarded
through channels to DA, with indorsements recommending approval or disapproval; final authority to allow for withdrawal rests with. DA.

4 The Branch comes under the Accession, Reserve Appomtment and Management Division of the Officer Personnel Management Dlrectorate,
MILPERCEN. It is the “DAPC-OPP-MA " referred’ to in AR 635-100. The office symbol has now been shortened to “DAPC-OPP-M" Defense counsel
should consider this office their point of contact when inquiring into the progress of their client’s case while it is at DA (AUTOVON 221—9765/9766)

65 AR 635-100, para. 5-14g(3).

AUGUST 1987 THE ARMY LAWYER o DA PAM 27-50-176 e Tas

| n; Combat Support Arms
D1v1s1on) then forwards the recommendation and synopsis




solely on the same allegations supported by the same evi-
dence. % If the DEASB concludes that the factual
allegations are founded and that the reasons support “elimi-
nation, however, the officer will be required to “‘show
cause.” The case will then be forwarded for consideration

by the second and third boards i in, the process, the board of
mqmry and the board of review: ,

G e

The Legal Process DA Imtzated }
As thh enhsted soldiers, bad paper placed 1n an oﬂicer s

ately, but in the long’ run, it is bound to catch up ‘with the
officer. As a result of the Defense Oﬂicer Personnel Man-
agement Act (DOPMA) ¢ "poards considering officers for
promotion were given the additional task of recommending
which officers should be eliminated. 68 Although not
requrred by DOPMA, DA, as a matter of policy, has direct-
ed that the same screening be performed by ‘service school
boards (e.g., boards selecting officers for attendance at the
Command and General Staff College, Armed Forces Staff
College, Army War College, and Industrial College of the

Armed Forces) and by command boards _(e.g., boards con-

sidering officers for battalion or brigadé comimand, or for
selection as project’ managers) 'Additionally, periodic
screenings are conducted by career management d1v1s1ons
at MILPERCEN.

While it is 1mposs1ble to say w1th certarnty what sort of
records will result in a board or career branch manager rec-
ommending that an oﬂicer be consr
the documentation triggering the recommendatlon usually

comes as no surprise to either the officer or counsel, Letters

of reprimand, records of nonJud1c1a1 pumshment denials of
a security clearance, and civil court convictions are obvious
red flags. ® So, too, are comments by raters or senior raters
that an officer has no potential for further service, or that
he or she should be considered for eliminatio

officer’s outright elimination, even if it clearly tells the
board that the officer should not be promoted. Generally, a
bad OER (e.g., a. relief for cause OER for misconduct) is
necessary to trigger an elimination action by itself. Where
the basis for elimination is unsat1sfactory duty performance,
a pattern of two or more poor performance ratings usually
must exist before a board will recommend immediate elimi-
nation. Absent a pattern, oﬁicers are usually allowed to
compete again for promotron 1If they are nonselected a. sec-
ond time, they will be eliminated for fajlure of sele or
promotion, but they will also be e11g1b1e for separatron pay
of up to $30,000.™ »

Once the promotion, command or school board recom-

mends elimination, the file is returned to. the offic
originally issued the s_electlon board_«lts e_tter gf instru

66 Id, para. 5-4b.

to the Secretanat for cons1deratlon by a DAESB

weak
OER, on the othet hand, might not be enough to justify the

B . vdlrect that an ehm'

(LOIX).” This may be the Secretary of the Army or an offi-
cer on the DA staﬁ‘ (e.g., the Ch1ef of Staff of the Army or
the ﬁeputy Chief of Staff for Personnel.) That official or of-
ficer may disapprove the board’s. recommendat1on that an
offic mr"“;tﬂ)e‘mrequ1red to show cause. If he or she does
further action is taken on the recommendatloﬂ and no
jeopardy attaches On the other hand, the ofﬁclal or officer
may approve the board’s recomrnendatron that an oﬂicer be
required to show cause. In the case of boards convened pur-
suant to an LOI issued. by the Secretary of the" Army, for
example, the Secretary approves the ‘recommendation by
personally initialling the elimination memorandum, and re-
turning it to MILPERCEN. The Director of the Officer

-Personnel Management Directorate then formally notifies

the officer of the board’s recommendation. The officer is af-
forded an opportunity to rebut the reasons for the proposed
elumnatlon, and, if the rebuttal is considered insufficient to
warrant closrng the case, the. recommendatlon is, retu

Where the actlon is 1n1t1ated because a caree "branch
manager has identified an officer as being a can
elimination, the Director of Officer Personnel Management
(OPMD) notifies the officer of his intent to recommend
elimination, and prov1des the officer an _opportunity to sub-
f Upon receipt of the

= Just as with the field-initiated. ellmmatron, the chent ina

DA-initiated elimination may be well aware that his or her
days in the Army are numbered. While the ofﬁcer nught
wish. to avoid further anxiety by submrttlng a resignation in
lieu of ellmmatron, the defense counsel should point out

* that at this stage no separation pay is owing to an officer

who resigns, as the resignation is considered. voluntary in
nature.” Not until 2 DAESB considers the case and rec-

S g e e T e R
ommends ehmmatlon does the rlght to separatron pay
accrue, and then only ata rate half that owing to an officer
eliminated as the result of a two-time nonse]ectlon for pro-
motion, Prudence, then, will drctate ‘that the oﬁﬁcer who
is skeptrcal of his or her chances of bemg retained on “active
duty nevertheless resist the temptat1on to submit 2 resigna-
tlon unt11 offered the opportumty to show cause

ot A further reason for not resigning at th1s pomt is that the

case can be closed pr1or to submission to a DAESB. Be-
cause AR 635-100 is not binding on DA, ™ no firm rules
guide the routing of an action at DA or control who may
ation action be stopped. The Secretary

any trme and in fact he or h1s

€7 Pub. L. No. 96-513, 94 Stat. 2835 (1980) (codified as amended in scattered sections of 10 U S.C).

68 10 U.S.C. §§ 617(b), 618(b)(2) (1982), see AR 624-100, para, 2—8c
% AR 635-100, para. 5-13. ‘ : :
ODODPM, Table 446, .~~~ -
TAR 624-100, para 2-5c. . L S
T2AR 635-120, para. 1- 6b(3)(a)

3 DODPM, Table 44-6."

™ AR 635-100, para. 1-2.
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delegates occas1onally terminate actlons where suﬁicrently
meritorious reasons are advanced for domg so. ©

EXAMPLE: A field grade oﬂicer is relleved for cause_
by his general officer/rater as a result of an investiga-
_tion establishing the officer’s sexual harassment of *
subordinates. A relief for cause OER is completed ‘
with the general officer/rater recommendmg that the
rated officer not be promoted. No field-initiated chap-' '
_ ter 5 action is begun, and at the normal expiration of
his tour, the officer is reassigned to ‘another installa-
tion. Based on the relief for cause OER, a promotlon’
selection board considering the officer’s file recom-"‘
" mends that he be eliminated. The promotion board’s
recommendation is forwarded by the DA Secretariat to
the Personnel Management Branch. The Director,
OPMD, then notifies the officer in writing that he has‘ '

been recommended for elimination, and the officer is

afforded an opportumty to respond. "The officer
sults with a trial defense counsel, and fashlon S
response addressmg the allegatlons on. ’

* ficers Jommg in that request Addltlonally, the'oﬂicer .
contacts the general officer/rater who orlgmally re-
Alleved hlm, and obtains a clanﬁcatlon of the rater’s

‘and nonselectlon for promotlon, bu _
be eliminated. Based on the officer’s rebuttal and the‘w
general oﬂicer/rater ] recommendatlon, the ’
closed.

As a practical matter, an mstltutronal blas operates in
favor of processing a recommendation for elimination
through to a DAESB. This is primarily because administra-
tive jeopardy protections do not attach unless & case has
first been considered by a DAESB.™ Ifa case is closed pri-
or to consideration by a DAESB, the same adverse
information in the officer’s file can give rise to a new recom-
mendation for elimination when the officer’s file is

considered by another selection board. The same thmg can’

happen as the result of a periodic screening of the officer’s
récord by his or her career management division. Interests
of economy of effort, then, dictate that where an officer’s
case is already at DA for consideration for ehmmatron, the
action should be processed through to the point where jeop-
ardy attaches. Thus, in most cases, both for the benefit of
the Army and the officer involved, once an elimination ac-
tion is begun, it will not be closed prior to belng consrdered
by a DAESB.

Upon receipt of a rebuttal from the ofllCer, the case is
forwarded by the Personnel Management Branch to the

Secretariat for assignment to a DAESB. The fact that a

case might have been initiated in the first place by a com-
mand, promotion, or school board does not ehmmate the

need for another board to be convened to sit as: th?,;,
DAESB. The first board only recommends ‘that an ehm a-

tion action be initiated, whereas the DAESB is part of the
formal legal process. v e

75 Id. para. 5-4b.
76 Id. para. 5-32.
7 1d.

" Id. para 5-33b.

Counsel who have examlned the records of DAESB pro-
ceedings in'a number of actions may have noticed that the
proceedings appear to be relatlvely perfunctory The
DAESB, compnsed of at least three officers in the rank of
colonel or above, may be in formal session for only a few
hours, sometimes less, before recommendmg that an oﬂicer
show ‘cause, If the ‘board ,recommends that the otﬁcer show
ersonnel Management

Branch for forwarding to the officer’s Major Army Com-

mand (MACOM) and the convemng of a board of i 1nqu1ry

v Appomtmg the Board

, . ion | actron is 1n1t1ated it is
consrdered by a DAESB, and su sequently forwarded to
the oﬂicer s MACOM. Unlike enhsted separation actions,
which are usually convened at either the special court-mar-
tial or general court-marital jurisdiction levels, the board of
inquiry is convened by the MACOM. As a practical matter,
the administrative legwork, such as identifying a recorder
and selecting quallﬁed colonels as candidates for appoint-
ment to the board, is still performed by the Adjutant
General’s (AG) office on the installation where the board
will be held. The actual appointment of the board members,
as well as the appomtment of the recorder, legal advisor,

“an defense counsel is done by the MACOM ‘Commander.

As w1th the processmg ‘at DA, the MACOM processing of
the. ehmmatron action consumes trme, contnbutmg to the
duration. of ofﬂcer ellmmatron’ actions. In an effort fo're-
duce the dead time, MACOM "AGs, along with
MILPERCEN estabhsh suspenses to keep the action mov-
mg along

Upon the MACOM’s recelpt of the packet and prior to

appointment of a board, the officer is agam notified of the

options of either requestmg discharge, res1gn1ng in lieu of
elimination, retiring, if ehgrble, or showmg cause. If the offi-~
cer elects to show cause, a board of inquiry will be
appomted

Board of Inquzry
The board is the ofﬁcer s only opportumty to personally

appear in the ehmmatlon process Contrary to the burden

of proof suggested by the name “‘show cause” board the of-
ficer/respondent need not “show” anything, as the burden
of proof rests on the government to demonstrate the offi-
cer’s unfitness for further service. "’ ‘Still, the officer is not
reheved of the respon51b1hty of gomg forward with ev1dence
1n hls or her own behalf "

A board of i mqulry is s1m11ar to a board convened pursu-
ant to chapters 13 or 14 of AR 635-200, but there are
certain important differences. The board may be convened

* ““fiot less than thirty days after the officer is notified to “‘show

cause.” ® The recorder must provide written notice not less

} ‘than ten days before the board of the tlme and place of the
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hearing. 7 Under the current regulation, a verbatim tran-
script is required.® The recorder _and the legal advisor
must be JAGC officers, and the legal advisor must be
present during the entire proceedings.?! Unlike other hear-
ings, the proceedings are closed to the public.®2 No
spectators are allowed unless their presence has been specif-
ically requested by the respondent, or allowed by the
appointing authority. As with administrative elimination
actions for enlisted soldiers, the respondent enjoys the right
to counsel and to challenge board members for cause; the
standard of evidence is a broad rule of relevancy; hearsay is
allowed; and the respondent does not have the right to per-
sonally confront the witnesses against him.

While there is no discovery right coextensive with that
provided for trials under the Manual for Courts- Mart1al
the respondent and counsel are prov1ded a copy ‘of the en-
tire packet considered by the DAESB, 1nc1udmg a copy of
- the officer’s OMPE.# The regulation requires the recorder
to introduce a copy of the same file for consideration by the
board of inquiry, and calls for full and free disclosure by
the recorder of documentation pertinent to the case.®*
Where the officer’s misconduct or substandard duty perfor-
mance occurred in a different command, tlie defense
counsel should assist his or her client in 1mmed1ate1y sub-
mitting a Freedom of Informati Privacy Act request,
if necessary, to ensure that the d¢
case preparation.® Similar requests for 1nformat10n should
be made where an 1nvest1gat1on has been conducted by an
Inspector General, ® in connection with a suspension of se-
curity clearance, pursuant to Army Regulation 15-6,% or
as part of a Commander’s Inquiry into an unfavorable effi-
ciency rating. :

Because of the possibility of prejudice arising from the
consideration of different information by the three boards
tequired in the legal process, the regulation forbids the
board of inquiry from considering separate reasons for
elimination not previously considered by the DAESB; this
rule, however, does not preclude the recorder from gather-
ing new evidence of the same reasons, considered by the
DAESB. 8

The standard of proof that the government must meet at
the board of inquiry is a simple preponderance. Neverthe-
less, it should be pointed out to the board members that

" Id. para. 5-34a.

80 Id. para. 5-45.

8114, paras. 5—35h"‘and i, 5-42.
8 Id. para. 540.

83 Id. paras. 5-20d, 5-37b(6).

8 Id. para. 5-34b.

cumen nis are available for

this relatively low burden of proof does not allow for con-
clusions to be drawn as_the result of speculatlon or
conjecture. Instead ‘the ﬁndmgs and “recommendations
must be supported by “substantial evidence.”® If, at the
conclusion of the evidence, the Board of Inquiry finds that
insufficient evidence exists to support the allegations, or,
even though finding that the allegations are true, concludes
that the evidence does not warrant elmnnatron, administra-
tive Jeopardy attaches and the case is closed.® The officer
may not again be considered for elimination solely for the
reasons considered by the board of inquiry. Where elimina-
tion is recomménded, the board also recommends a
characterization of service. No lesser characterization of
service than that recommended by the board may be ap-
proved by the Secretary of the Army.

MA COM Revzew )

An important step following the board of inquiry is the
case review performed at the MACOM, Unlike the ap-
pointing authority in an administrative elimination_action
for enlisted soldiers, the MACOM Commander. has no au-
thorlty to grant clemency in the form of upgrading a
characterrzatmn .of service or suspending a separation. He
may, however, “recommend retention where the board rec-
ommended elimination, or he may recommend a more

favorable characterlzatlon of service than that recommend-

ed by y the Board. 1 x&hougmh he’ cannot gran leency, the
MACOM Commander can disapprove the recommendation
because of defects. rnwth‘e, procedure. The regulation provides
for a seven-day time period from the date of receipt of the
transcript of the hearing during which the officer and coun-
sel can prepare a brief for consideration by the MACOM
commander. 2 Where the officer or counsel believes that
there are substantial defects in the conduct of the board of
inquiry that materially prejudiced the respondent’s rights, a
brief is the proper vehicle for urging disapproval of the
board’s findings and recommendations, and the appoint-
ment of a new board of inquiry.® The opporiunity to
submit this brief should be viewed as a chance to influence
not only the MACOM Commander’s decision, but also the -
decisions of those who subsequently consider the case. The
next major consideration of an officer’s elimination, and one
where the brief can also be persuas1ve, is the board of
revleW :

8 Dep’t of Army, Rég. No. 340-17, Office Management—Release of Informatlon and Records from Army Files (1 Oct. 1982) Dep’t of Army, Reg. No.

340-21, Office Management—The Army Privacy Program. (5 July 1985).

8 Dep’t of Army, Reg. No. 20~1, Assistance, Inspections, Investigations, and Followup—Inspector General Act1v1t1es and Procedures, para. 1-30 (6 June

1985).

87 Dep’t of Army, Reg. No. 15-6, Boards, Commissions, and Commlttees——Procedure for Investlgatmg Officers and Boards of Oﬂicers (24 Aug. 1977) [here-

inafter AR 15-6).
‘88 AR 635-100, para. 5-42.1.

89 AR 15-6, para. 3-10b; sce AR 635—100 appendix B, Board of Inqulry Data Sheet, line 42. This checklist refers extensively to the apphcab1hty of AR

15-6 to officer elimination actions.
% AR 635-100, para. 5-22a.

91 Id. para. 5-22b(1).

92 Jd. para. 5-20e.

93 Id. para. 5-22¢(3).
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Board of Review _
Upon completion of the MACOM review, the case is for-

warded along with the recommendations of the MACOM

Commander and any post-board matters submitted by the
respondent or counsel to the Personnel Management
Branch at MILPERCEN. From there, the case goes to the
Army Council of Review Boards for ass1gnment to a board
of review, which recommends appropriate disposition of the
case to the Secretary of the Army.% As w1th ‘the DAESB
and the board of inquiry, the board of review is comprlsed
of at least 3 officers, all of whom are in the rank of colonel
or above. The Army Council of Review Boards comes
under the office of the Assistant Secretary of the Army
(M&RA), and the officers who are appointed to sit on
boards of review are assigned there as a regular duty tour.
Frequently, the assignment comes late in the officer’s career
when he or she is nearing retirement; to an extent, then,
boards of rev1ew are insulated from outside’ 1nﬁuences '

Boards of rev1ew reconsider the merits of the,case.r They
do so by thoroughly reexamining both the evidence intro-
duced at the board of inquiry and the brief submitted by the
respondent. As with a favorable result at the DAESB or
board of inquiry, a recommendation by the board of review

that an officer be retained is binding in favor of the officer.

The case must be closed, and administrative jeopardy at-
taches. % If the board recommends elimination, but feels
that the circumstances of the case warrant clemency in the
form of a more favorable characterization of service than
that recommended by the board of inquiry, its recommen-
dation is not binding on the Secretary.% Where the board
of review recommends elimination, the case’is forwarded
directly to the Deputy Assistant Secretary of the Army for

action on the recommendatlon

o

: Actton is norma]ly taken on behalf of the Secretary of the

‘Army by the Deputy Assistant Secretary of the Army (De-
partment of the Army Review Boards, Personnel Security,
and Equal Employment Opportunity Compliance and
Complaints Review), Office of the Assistant Secretary of the
Army (Manpower and Reserve Affairs) [hereinafter Deputy
Assistant Secretary]. Clemency may be recommended by
anyone but, short of the favorable findings by the various
boards, may only be granted by the Deputy Assistant Secre-
tary acting on behalf of the Secretary of the Army. The
. respondent and counsel have no right to personally appear

before the Deputy Assistant Secretary, but may ‘submit.

written matters for consideration. The Deputy Assistant
Secretary is not bound by the board’s recommendations of
separation and may direct retention. Action on behalf of
the Secretary is final.

Grade Determmatlon Revlew Board

A final step in the process is taken prior to action by the
Deputy Assistant Secretary in cases involving retirement-

9 Id. para. 5-24a.

95 1d. para. 5-25a(1).

9 Id. para. 5-25b.

9710 USC §§ 631, 632 (1982); AR 635-100, para. 3-111d.
98 AR 635-100, para. 4-11 (IC 6, 25 May 1984).

910 USC § 1186(b) (1982).

100 §tokely interview, supra note 6.

eligible officers. Normally, a career officer who is twice non-
selected for promotion ‘is “locked in” for retirement
purposes when he or she has completed eighteen years of

,actlve federal service.®” By contrast, officers facing elimina-

tion do not reach a “safe harbor” until nineteen and a half
years of service.®® Thereafter, regardless of the recommen-
dations of elimination boards, an OTRA officer may apply
for retirement. The officer does so by submitting a standard
retirement application specifically using the words “in lieu
of elimination.” Upon receipt of the application for retire-
ment at DA, the elimination process is suspended and the
officer is retired. RA officers do not have to submit an ap-
plication for retirement. If they are recommended for
elimination from the service and they are retirement eligi-
ble, they ‘‘shall . . . be retired.”®® The important
consideration here for defense counsel is that OTRA offi-
cer-clients who have more than nineteen and a half years of
service must beinstructed to submit an application for re-
tirement. If they do not, they will be discharged. On the
other hand, if they request retirement, that request will al-
ways be granted. Where an officer is retired in lieu of
elimination, the characterlzatlon of semce on his DD 214
is listed as Honorable.

‘To an extent, the elimination procedure becomes a cum-
bersome and futile procedure for the command desiring to
eliminate a retirement-eligible officer. The command can
use the legal process to prevent the officer from continuing
to serve on active duty, but does not get the satisfaction of
awarding an unfavorable characterization of service. In one
respect, though, the elimination process does threaten the
retirement eligible officer, and that is the grade in which he
or she is retired.

Cases of retirement-eligible officers that have been
processed through the three boards required by the legal
process are referred by the Personnel Management Branch
to an intra-MILPERCEN three-officer panel, the DA Spe-
cial Review Board.!® If that board concludes that grade
reassessment is warranted, the case is referred to the Army
Council of Review Boards for consideration by a Grade De-
termination Review Board. %! As with other DA boards,
the officer concerned has no right to personally appear
before the Grade Determination Review Board; the officer
or counsel may, however, submit a brief or other matters
for the board’s consideration. If the board determines that
the officer should be retired in a lower grade, the recom-
mendation is forwarded to the Deputy Assistant Secretary,
who takes action on behalf of the Secretary of the Army.

The Secretary has broad discretion to determine the
grade in which an officer should be retired. The law appears
to limit his discretion by prov1d1ng that where an officer has
performed satisfactorily in his or her current grade for six
months, he or she will be retired in that grade, assuming
that the officer meets DOPMA time in grade requirements.

This apparent limitation is qualified, though, in that the six

10l pep’t of Army, Reg. No. 15-80, Boards, Commissions, and Committees—Army Grade Determination Review Board. (28 Oct. 1986). .
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months of satisfactory active duty is calculated “as deter-
mined by the Secretary.”®2 As applied by MILPERCEN,
the six month requirement is not a mere calendar test
whereby an officer is safe from grade reduction if he or she
can show any six-month period of satisfactory service in his
or her current grade. Rather, the Secretary may approve
any retirement-grade recommendation made by the Grade
Determination Review Board, to include retirement in the
officer’s current grade, so long as the Secretary concludes
that at least six months of that time is satisfactory. In prac-
tice, officers recommended for elimination are often retired
in a lower grade than the one they currently hold, even if
they have served i in that grade for many years

Review of Changes to be Made by the New Regulatlon

In response to cntrcrsm of the lengthy three-board sys-
tem, Congress has taken steps to streamline the procedures
for eliminating tenured officers. Finding the current proce-
dure “cumbersome,” the Senate Armed Services Committee
recommended elimination of the requirement that a board
of officers review an officer’s ‘case to recommend that he or
she show cause.!® Instead, it recommended that Servrce
Secretaries be allowed to devise procedures whereby sub-
standard officers could be recommended for elimination. A
similar recommendation was ‘made by the House The re-
sulting legislation amended section 1181 of title 10,
d1rectmg Service Secretaries to prescribe regulatrons for the
review “at any time” of the records of commissioned of-
ficers to determine whether, because of poor duty
performance or misconduct, the officer ‘should be required
to show cause for retention on active duty.!®* The law be-
came effective in December, 1984, but has not yet affected
Army officer eliminations pending a revision of AR
635-100 to comport with the amendment

“On February 12 1986, Department of Defense Directive
No. 1332.30'% was issued to implement the change man-
. dated by Congress. It directs the military services to
“prescribe policies and procedures consistent with the Direc-

tive. As with the amendment to_title 10, though
implementation of the changes effected by the Directive
must await a change to the Army regulation. The changes
to be incorporated into the regulation from the Directive
include the elimination of the requirement that a case be
considered by a DAESB. Once the regulation becomes ef-
fective, only two boards will be requlred in order to
eliminate an officer: The board of i 1nqu1ry and the board of
review. 108

Other changes will 1nc1ude ellmmatlon ‘of the require-
ment that a verbatim transcript be made of the board of
inquiry’s proceedmgs, substrtutmg a summanzed transcript

1216 US.C. §1370 (1932)
103 1984 U.S. Code Cong. & Admin. News, 4205, 4269,

for that requirement. ' Once elimination actions are initi-
ated, they will be forwarded to a “Show-Cause Authority”
(SCA), for decision as to whether the officer should be
required to show cause for retention on active duty. The
creation of a “Show Cause Authority” is perhaps the most
significant change effected by the DOD Directive. The SCA
can be viewed as essentially