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. The DIVAD Procurement° A Weapon System Case Study

.~ ° Major Michael H. Ditton*
~ Contract Appeals Dzyt;ion USALSA -~

. Procurement of major weapon systems. is big business.

The Department of Defense (DOD) procurement account |

has grown substantially in recent years, increasing by one

‘hundred “and seventy-seven percent between fiscal years

1980 and 1985.! In fiscal year 1985, ninety-seven billion

dollars were budgeted in the procurement:account, repre-

senting thirty-four percent of the total DOD budget.? The
defense ‘build-up of the 1980°’s produced dozens of new

“types of ships, planes, missiles, tanks, helicopters and. per-

sonnel carriers. Procuring those new weapon systems was
not accomplished smoothly, however, and an ensuing up-
roar over DOD and defense contractor fraud, waste and
abuse helped erode public support for continuing increases
in the defense budget.> Concerns that taxpayers and the

“nation were not gettmg their money’s worth grew as each _

report of problems in the weapons system procurement

_process was published.

- The purpose of this article is to examine one acquisition
program—the Sergeant York division air defense gun sys-
tem (DIVAD)—and trace its procurement strategy from
research and development through testing and production.
The article is divided into five parts. First, I will discuss the
procurement plan, a unique acquisition strategy that held
great promise when it was entered into in 1978. Second, the
development phase, award of the production contract, and
subsequent test phases will be examined. Third, I w1ll dis-
cuss the breakdown of the program and resultlng
congressional and press criticism following test results. A

discussion of the cancellation of the procurement contract
and its aftermath follows, and the article concludes with a

review of lessons learned from the DIVAD acquisition.

The Procurement Plan

The DIVAD program began in 1977. At that time, the
Army determined that given the existing threat, its existing
ground air defense capability was inadequate. The recent
Arab-Israeli war of 1973 produced evidence of the impor-

tance of defending mobile armored columns against low-

flying enemy high-performance aircraft. It also showcased a
mobile Russian anti-aircraft gun called the ZSU-23-4.
Equipped with four radar-directed, computer-controlled
cannons, the ZSU—23—4‘represented a capability that the

Soviets had that the United States did not.. The Army’s ex-
isting gun system was the fifteen-year-old, 20 millimeter

‘Vulcan. Thé Vulcan could not repel enemy fixed-wing air-

craft or attack helicopters, nor could. it keep up with the

‘new M-1 tanks, M-2 personnel carriers, and M-3 scout ve-
- "hicles.* The more recent experience of Great Britain in the
“Falklands war in 1981 demonstrated that centering air de-
- fense on:surface-to-air (SAM) missile systems was

inadequate. Three of the four SAM air defense ships sunk

‘by the Argentine air force were bombed by low-flying air-

craft. ' Two-thirds of the seventy-five Argentine aircraft
kills came from British Harrier fighters in air-to-air battles,

‘not the plethora of ground and sea based SAMS. ¢ The five

Harriers shot down over the Falklands were hit by visually
aimed cannons. Qur own experience in the Vietnam war is
consistent with these results. Ninety-one percent of the high
performance U.S. jets lost over North Vietnam were shot

.down by guns. ?

" To procure a new mobllebair defense. gun, the Army de-

. 'cided to employ a unique .acquisition strategy that would

theoretically save both, time and money. Instead of the nor-
mal ten to fifteen years needed to bring a'defense weapon
system through research and development to the produc-
tion phase, seven years was allotted for the DIVAD
program.® The General Accountmg Ofﬁce described this
process: -

The acquisition strategy provided for two phases—a

. competition phase involving two contractors for a 29-
month period charged with developing two prototype
systems each and a subsequent concurrent develop-
ment and initial production phase. The engineering
development contracts for the first phase were a firm
fixed-price type issued on January 13, 1978. They spec-
ified the government would be minimally involved.
The Army provided the competing contractors a flexi-
ble requirements document to permit cost and
performance trade-offs. There was, however, no flexi-
bility in"the June 1980 date when the first prototypes
were to be delivered to Fort Bliss, Texas, for a compet-
itive combmed development and operatlonal shoot‘
off.? - .

”“'* *This artlcle was ongmally submxtted asa resea.rch paper in partm.l sausfaehon of the requlrements of the 35th Judge Advocate Oﬂicer Graduate Course.
1G.A.0. Report No. NSIAD 85-42, Improvements to the Acqulsmon of Major Weapon Systems. Mar. 1, 1985, at 3 [heremafter Systems Report]
©2pd et 34, :

3 May 1985, 45 of the top 100 defense contractors were under mvest:gauon for enmmal contract fraud. Bus. Wk., Jul. 1 1985 at 24, Several corporatxons

. ... have pleaded guilty to various fraudulent practices.
- % Oversight on the Division Air Defense Gun System (DIVAD): Heanng before the Subcomm. on Tactical Warfare of the Senate Comm. on Armed ‘Services,

98th Cong., 2d Sess. 33 (1984) [hereinafter DIVAD Hearings) (statement of General Lou.ls C. Wagner. Jr., Deputy Chief of Staff for Research Development

* and Acquisition, Department of the Army).
* S Easterbrook, DIVAD, Atlantic, Oct. 1982, 29 at 30.

SId. at 31.
TId. at 34.

8 DIVAD Hearings, supra note 4, at 1-2 (statement of Senator Barry Goldwater)

9G.A.O. Report No. MASAD-83-8, The Army Should Confirm Sergeant York Air Defense Gun’s Relwbnbty and Maintainability Before Exercising Next

Production Option, Jan. 27, 1983, at 7 [hereinafter DIVAD Report].
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That competition took place and Ford Aerospace and
Communications Corporation was subsequently declared
the winner. 10 Ly :

The DIVAD’s original development speclﬁcatnons called

for a reaction time of not less than eight seconds for the
gun to acquire and engage the airplane or helicopter target
after it initially popped up or came within range. The
targets were to be engaged at a range of four kilometers,
considered to be the maximum effective stand-off range ‘of
threat targets.!' The specifications also required-that the
gun be capable of being pointed 180 degrees in the opposite
direction. The performance specifications required the gun
system to be mobile enough to survive in the combat envi-
ronment of a heavy division, -and to be effective in all
weather, day or night environment. 2 Within these contract
parameters the Army adopted a ‘‘hands off”’ policy. The
two contractors competing for the production contract
were free to develop a DIVAD in any manner they chose,
provided that the specifications were met. They were to use
their best efforts to produce a winning prototype within the
‘established cost guidelines.

The Procurement

The initial competition between General Dynamlcs and
‘Ford was controversial because although Ford’s gun de-
stroyed. less than half as many targets as General
Dynamics’ gun and used the 40 millimeter cannon instead
_of the NATO-interoperable 35 millimeter cannon, 1t won
the competition.

. On:May 7, 1981, the Army awarded Ford a ﬁxcd pnce
.incentive contract with e ceiling price of 1.725 billion dol-
lars. The contract required Ford to complete the
"engineering development, and it included three production
options for 50, 96, and 130 systems, to be exerciseable an-
nually beginning in May 1982. A total productlon of 618
units was planned. * -

~One reason the accelerated acqulsmon strategy was cho-
sen was that the DIVAD gun system was supposed to be an
integration of proven major components, mcludmg the

M—48A5 tank chassis, twin Swedish Bofors 40 millimeter
“guns, and radars from the F-16 fighter. Procurement offi-
_.cials decided that concurrency in all program aspects was
Justlﬁed by this integration of proven subcomponents. Inte-
grated logistics support development was deferred until
award of the production contract. !

To balance: this higher risk in development, the Army
built in three risk protection devices. First, a fixed-price in-
- centive. type contract was included which featured a base
year and three separate yearly production options. Second,
.the production .contract incorporated twelve firm require-
ments and forty-three other requirements, which the

- contractor -could trade off for cost and schedule benefits.

:Third, the contract’s warranty provisions provided for con-
tractor repair of deficiencies noted during initial production
tests and, within the ceiling price, required the contractor
to fix the problem, retrofit all production systems, and in-
corporate the changes into- future production systems. 16

‘It was acknowledged from the outset that this strategy
emphasued a test-fix-test approach. “One price paid for
. this accelerated acquisition strategy is defined by some as
‘limited testing’. The results of this ‘limited testing’ have
been referred to by critics as indicative of fundamental
:problems. Thé test strategy was clear from the. uutlatlon of
the program.” 17 N .

~ Concurrency in Wcapons program structure is allowed by
_DOD pohcy to minimize the time to develop, produce, and
"deploy major systems for use by operatlonal forces.!* The
degree of concurrency based on acquisition time savmgs
‘must be balanced against cost, risk, and urgency of the mis-
“sion need in.each acquisition program.!? Use of
concurrency in the DIVAD program was justified by the
" seriousness of the threat and present inadequate defense ca-
" pability, the predlcted cost savings of one billion dollars,
a.nd the nsk protectxon measures described above. %

The ongmal strategy for the DIVAD involved concur-
rency beginning with the combination of developmental and
operational testing in July through November 1980. Four
other tests were planned, mcludmg a check test before the

-10 This decision proved to be controversml gince the’ General Dyna.tmcs gun system appeared 10 score more target kﬂls—mneteen to nine—by most accounts.

See generally Easterbrook, supra note 5, at 29-39, -

11 Cannon shells take seven seconds to fly to the maximum standoﬂ‘ range of four kxlometers. leavmg elght seconds for DIVAD to spot a helxcopter, traverse

its turret, compute, aim, and fire. Easterbrook, supra note §, at 33.
12 DIVAD Hearings, supra note 4, at 40. . ~

13 After the test, the results were sent to the Army’s ‘Ballistics Research Lnboratory, where exploslons of Ford’s pronmnty-fused rounds were ruled direct
hits that ensured kills, and all proximity-shell firings by the General Dynamics gun were dlsquahﬁed on the grounds that it used & non- regulauon fuse. See

Easterbrook, supra note 5, at 35.

l"l'he estimated umt program cost was 6.8 million dollars. ’l"he total esttmated program was 4 2 bllhon dollars. Funding was broken down as follows

Category

Development ............................
FireUnit ..........coviivniiiiiiiennenn.
Spares ... vuiis RSN PP
Ammunition ... ...iiiiiii i
.. Ammunition production facilitles............

S ToTAL L [
13 DIVAD Hearings, supra note 4, at 43 (statement of General nguer)
16 Id
17 Id.

Total (m millions)

U RPN ST AT

'$4,2293

18G.A.0. Report No. NSIAD-85-68, Production of Some Major Weapon Systems Began With Only Limited Operational Test and Evaluation Results. Jun.

19, 1985, at 1 [heremaﬁer Testing Report].
B1d at2.
20 See supra text accompanying notes 15 and 16,

i
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first production option. Of all thc problems encountered in

the DIVAD program, the testmg phases produced the most

: cntrctsm ‘ : F)

Brea.kdown of the Procurement

" The test-ﬁx-test plan continued in 1981 and 1982 wrth a
check test that took place before the Defense System Acqui-
sition Review Council (DSARC III) meeting in May 1982,

‘The results of that test are classified, but it appears that a
- substantial number of deficiencies previously noted in the

Ford prototype were not corrected. Furthermore, the
scheduled seven-month long reliability, avallabihty, ‘main-
tainability and durability (RAM-D) test was first
postponed and then abandoned as the testing agencies de-

termined that “the prototype’s deﬁcrencres rendered it

unsuitable for testing.”?'

In addition to problems concernmg the logrstrcal support
package, the General Accounting Office (GAO) found seri-

-ous deficiencies in its 1983 report, including these results
- obtained from the aborted RAM-D tests:

For example, during the last ‘of the three demonstra-v
‘tion attempts, which included a 50-mile road test, the -
radar fire control system failed to operate reliably, the
graphic display unit failed intermittently, and the ar--
- mament feed system .could not be satisfactorily.
" operated. Further, during cold chamber- testing the
system’s controlling computer performed erratically in
temperatures below 25 degrees Fahrenheit and the hy-
‘draulics, which would not operate properly without
being preheated, developed numerous leiks. 2~ -:

DOD later ‘acknowledged shortcommgs in the DIVAD
system’s logrstrcal supportability, and acknowledged that
risks existed in proceeding into production, but, said that
these were outweighed by (1) ewdence that remedial actions
had been identified, (2) the urgency to field a new air de-
fense gun, and (3) cost savings achlcvable by not delaymg
production. #

After an apparently brtter battle at the DSARC—III
meetmg, the first production contract was approved in May -

U DIVAD Report, supra note 9, at 5.
2
23 Testing Report, supra note 18, at 16.

1982, The DOD Inspector General's office would later in-

vestigate allegations made over the DOD hotline that the

Army withheld information concerning the DIVAD’s per-

-formance in the areas of identification friend or foe,

reliability, threat assessment, electronic countermeasures
and personnel hazards. It was also alleged that the Army

-overstated the lethality data by 300 percent and also over-
- stated ‘reaction times. The DOD Inspector General later
dctermmed that: : h ,

. The opcratronal test data that had been requested and
- is-a prerequisite to the production decision was not

- avaijlable at the time DSARC met. What had been
done was to portray development test data in a way
- that would give you the view that it was operational
test type data. We felt that was optimistic . .. We felt
“there were optimistic assumptions; and we felt that it
was overstated [referring to the klll and engagement
tlmes] 24 .

'The decision process was flawed in \ this case because the

need to make a decision in May to exercise the contract op-
tion overrode waiting for the complete data, which became

f'avaﬂable in November.

. The DOD Inspector General’s report also focused on the

’procurement process.between May 1980 and May 1981.
"Acknowledging the imaginative and ingenious nature of the

procurement strategy, the report nevertheless criticized the
cost and pricing data obtained as being both insufficient and
incompletely used.? The report found that Ford obtained

_subcontracts at a price 84 million dollars below the pricing

data it provided to the government, and that Ford appar-

ently used government estimates to secure the cheaper

prices. 26

The Sergeant York gun s troubles were first noted in the

‘press in October 1982.7 In the fall of 1984, after the Secte-

tary of Defense first postponed a decision on exercising

Loptxon III in May, and then formally declined to use fiscal
year 1985 funds to procure any more DIVADs, the system

2 DIVAD Hearings, supra note 4, at'12-13 (statement of Mr. Joseph H. Shenck. Inspector- Generai Department of Dcfensc)

The GAO found that certain test data had been omitted concerning testing limitation and safety-related deficiencies that should ‘have been mcluded to
demonstrate the durability and reliability of the Sergeant York. A test was planned to fire 15,000 rounds of ammunition and to travel 4,000 miles. Because of
time limits, only 3,600 rounds were fired and due to frequent subsystem failures, the weapon traveled less than 300 miles. Rather than indicating that the
testing was the minimum required, the data sheet only noted that the number of events conductcd was less than planned. Id. at 25.

BId st 12.

26 Id The Army disputed the 84 million dollar figure, claumng that the dxﬂ‘erencc in constant and current dollars accounted for some of the pricing drscrep
ancy, and that Ford was actually paying “about seven million dollars more than data showed, instead of 18 [sic] million dollm less as the IG believed.” Id.

at 36 (statement of General Wagner).
27 Easterbrook, supra note 5.
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received more negative press coverage, *® The press report-
ed several anecdotes concerning the gun system.that 'did
little‘to enhance its reputation in Congress.?®.-.. . . .

" The critical testimony before Congress concerned the
performance of the Sergeant York gun during the limited
operational test held in July 1984 at White Sands, New
Mexico. The test results were decidedly mixed. The bottom
line appeared to be that the contractor was unable to im-
prove significantly the performance of production models
over the prototypes. The Deputy Director for DOD’s Oper-
ational Test and Evaluation Office reported that, “[t]he
reliability of the fire control system was on the growth
curve while three of the four main subsystems-—armament,
power .actuation and mobility—were below the growth
.curves.* This was four years after the prototype competi-
tion. -Concerned about Sergeant York's performance in a
battlefield environment, the. Army had introduced electron-
ic counter-measures and ground clutter during testing of
DIVAD’s radar. The results were disappointing. The Army
then had to explain the results of those tests because they
did not meet the speclﬁcatlons of the contract A

Concern also grew about DIVAD’s capabxhty. assuming
it met contractual specifications, to engage the latest Soviet
‘helicopter threat. The Army then announced that it would
“consider incorporating Stinger missiles on'the weapons sys-
‘tem, a move that seemed to 1llustrate the futrhty of
’contmumg DIVAD productlon 32

Cancellation of the Procurement

The Army worked with the contractor for one more year
and was under considerable pressure from the Secretary of
Defense to demonstrate the system’s worth. * Then, on Au-
gust 27, 1985, the Secretary of Defense canceled the
DIVAD procurement. Citing the weapon’s effective range

_of four kilometers as madequate given the current Soviet
hehcopter stand-oﬁ' range of slx lulometers, as well as a cost

-savings of three billion dollars, the Secretary indicated that
.other weapon systems would be considered.*. Sixty-five
DIVAD:s had already been built, and 1.8 billion dollars had
been spent on the program.

Bad news about DIVAD continued to surface. Charges
-of fraud and conflict of interest were ralsed concemmg the
‘procurement. .

In December 1985 General Dynamrcs, Ford’s competr-
tor for the productlon contract, was indicted on criminal
.charges of consplracy and. submitting false statements to
government officials in connection with cost mischarging on
the DIVAD pre-production contract. *In 1987, the Justice
Department wrthdrew the indictments and dismissed the
case, - : , o

It was also reported that at least six Army oﬁicers' had

‘retired to work for Ford Aerospace during the DIVAD

procurement. The list included four licutenant generals, in-

. cluding one former Deputy Chief of Staff for Research,

Development and Acquisition, and a former commander of
the Air Defense Center. Shortly after the production award,
Ford hired the former director of the development and op-
eratlonal tests at Fort Bliss. 7

The greatest dxsappomtment is that the Army still has no
new air defénse weapons system. The threat is st111 present,
hOWever, and may even be enhanced. ' i

I.essons Learned

The DIVAD procurement is an excellent example of
,many of the problems with modern weapons acquisition
_programs. In the words of the DOD Inspector General,
*The DIVAD program is an example of the failures of the
process 38 Begmmng with the choice of accelerated acqm-
_sition strategy in 1977, and contmumg through the exercise
of the second productlon option in 1983, thls procurement

% See e.g., Bus. Wk,, Aug 6, l984 at 23 Wl]son, Wemberger Due to Declde Fate of Army Gun that Failed Tests, Wash. Post, Sep. 17, 1984, at ; Klare, The
Gun that Couldn’t Shoot Straight, Harpers, Oct. 7, 1984 at 76; Krttle, Anatomy of'a Pentagon Horror Story. Us. News & World Rep Oct. 15 1984 at 69
Easterbrook, Why DIVAD Wouldn't Die, Wash. Monthly, Nov. 1984, at 10.  ~

29 In February 1982, at a demonstration for U.S. and British officers at Fort Bliss, DIVAD immediately swung towards the reviewing stands upon activation
of its computer. After technicians worked on the system, the target was again presented and the gun blasted the ground in front of it 300 yards out. It never
successfully engaged the targets that day. The Ford program manager explained that the vehicle was washed the day before, thereby fouling the electronics.
The reporter’s rejoinder was to ask him if it ever rains in central Europe. Easterbrook, supra note 5, at 37. In November 1982, after the first DIVADs came
off the productlon line and during a performance test, one DIVAD locked onto a latrine fan. Easterbrook, supra note 28, at 15. During the limited opera-
tional test in July 1984, the lack of a suitable helicopter stationary target forced the Army to use a drone fixed to a certain height with its rotors turned by
electric motors. When the DIVAD radar, which operates on the Doppler principle of searching for movement, could not detect the target, radar amplifiers
that refocus radar beams (making it easier for the sending unit to detect) were installed. Eventually four were necessary before DIVAD acqmred the target.
This prompted one journalist to describe this whole process as the equivalent of testing a bloodhound’s ability to track a man by covering him with beef-
steaks and standing him still, alone and upright, in the middle of a parking lot. Easterbrook, supra note 28, at 15. In the spring of 1985, the Army released
film of DIVAD testmg Reporters incorrectly concluded that DIVAD's targets were not hit by shells but instead were loaded with explosives and detonated
from the ground to give the appearance of hits. Easterbrook, York, York, York, New Republic, Dec. 30, 1985, at 17. In fact, the drones were hit and knocked
out of control by DIVAD. Only then were they detonated by command of the Range Safety Officer, according to Major Jose Aguirre, JAGC, an eyewitness
to the test.

30 DIVAD Hearings, supra note 4, at 26 (statement of Brigadier General Michael D. Hall). The reaction time was still madequate The operatlonal portlon of
the test in all system modes produced times of 11-19 seconds for fixed wing targets and 10-11 seconds for rotary wmg hovermg targets, compared to the
contract’s required operational capability of 8 seconds. Id. at 40. o

N4 at 19, 26 (statement of Brigadier Gcneral Hall), 37—41 (statemcnt of General Wagner) i
. n Easterbrook, supra note 28, at 12. s
33 Soe Wilson, supra note 28. S . SR . ;
4U.S. News & World Rep., Sep. 9, 1985, at 11. =~~~ R EERA
33 1d . ,
% See generally United States v. General Dynarics, Corp 644 F Supp. 1497 (C D. Cal. 1986) N
37U.S. News & World Rep., Apr. 29, 1985, at 30.
38 Kittle, supra note 28, at 69.
i ] AUGUST 1988 THE ARMY LAWYER o DA PAM 27-50-188

B




fas

-t

reveals the failures that can occur despite the best of mten-
tions. The 1nadequac1es of the DIVAD procurement fall
into three major areas: (1)’ madequate specifications, (2) a
favorable' contract that nonetheless produced a rigid sched-

ule that constrained de¢1sronmakmg, and (3) lnadequate'
-and untimely testing.

“The specifications for Sergeant York were madequate be-
cause they failed to state realistic battlefield criteria. When
operational tests were conducted, the gun could not per-
form under battlefield conditions and still meet the contract
specifications. It may have been difficult, perhaps impossi-

‘ble, to design such criteria, but it has been done for other

weapons systems and .is certainly necessary to. evaluate a
combat weapons system. -

The specifications were also inadequate because unneces-
sary requirements were included. For example, Senior
Army officials subsequently disclaimed the eight second re-
action time and 180 .degree traverse posture as
unrepresentative of the modern battlefield; they similarly
renounced the inclusion of waiting time with reaction time
and the requlrement to engage the target at the maximum
range.¥ ,

Furthermore, the specxﬁcatlons weré unworkable because
they attempted the technologically impossible. Although
each major subsystem was a proven component, the sum of
the components .could not match contract requirements,
much less battlefield reality. The F-16 radar operates on
detection of movement and was successful at acqulnng
moving targets. Unfortunately, it had difficulty acquiring

stationary targets. The computer fire direction system could
not adequately track moving targets’ because it could not
anticipate where a moving aircraft would next go. Ironical-

‘ly, the human eye is a better fire direction systemn in this

regard, because it,can view the position of thé aircraft’s
wing flaps and make judgments based on training and intui-
tion so that the correct lead is computed. Finally, the
M—48AS5 chassis with its 750 horsepower diesel engine had
no hope of keeping up with the M-1 tank and its turbine
powered, 1500 horsepower engine, especially because the
DIVAD turret weighed ten more tons than the old
M—48A5 tank turret. ¥ :

The contract included several risk protection devices and
appeared to be a good bargain for the government. Unfor-
tunately, the built in cost savings, tough warranty
provisions, and annual production options produced an in-
centive to stay on schedule to retain the contractual
advantages despite the floundering performance of the
product. The GAO concluded: :

The Army successfully controlled costs until con- ’
tract termination, which suggests that the use of the

% DIVAD Hearings, supra, note 4, at 36, 38, 41 (statement of General Wagner).

#OKlare, supra note 28, at 77.

: ﬁxed-pnce development contract and the three annual
fixed-price production contract optrons were cost-effec-
tive. The contract’s- warranty provisions provided

protectron against cost increases emanating from de-

fects in the design, component integration, materials,
or workmanship. However, the fixed-price options did
- -have a drawback because they put pressure on deci-
sionmakers to proceed with production on schedule,
“despite technical difficulties, in order to take advantage
_.of the favorable prices. Tight schedules and limited op-
erational testing left the Army few opportunities to
resolve the difficulties before: committing to major
production. 4! . :

The testing program was faulty because the tests were
too late, constantly changed, and inadequately .performed.

As discussed above, the concurrent nature of the procure-
‘ment accepted the risk of inadequate testing. 2- However,

the development of the DIVAD proceeded so badly that
the test-fix-test strategy could never keep up.* The first full

scale production test—the initial production test—was not

scheduled until the fall of 1984, three years after the base

production contract was awarded. Intervention by DOD
forced the Army to schedule the lrm:ted test in June 1984,
‘Delays in production and the wearing out of the prototype

models caused further testing difficulties. Much of the test-

.mg ‘was performed by the pro,]ect manager and the

contractor, not the Army’s normal testing agencies. The
GAO explamed the lmplrcatrons of thxs a.rrangement

~ Thisisa depatture from the normal weapon system ac-

~_quisition procedure which is to have new weapon

systems tested and evaluated by Army agencies that
operate independent of the project manager and are
. looked to for objectwe assessments. The scope of the .

“contractor tests is less than the one which the Army

test and evaluation agencies had planned to do. The

. system will accumulate less mileage and fire less

rounds, and the fire control system will be operated for
a lesser number of hours. 4

This arrangement contributed to the rigidity in decision-
making noted above. The GAQO again observed
prophetically in its 1983 report that:

[i]t would have been preferable if this assessment
[before exercising the second production option] could
have been made by the Army test and evaluation agen-
cies, In the absence of their. usual degree of
participation in a weapon system development, the
project manager seems to be the only one with suffi-
cient knowledge of the program to make this
assessment. With attention focused on the project
manager’s assessment, we believe the project manager

41G.A.O. Report No. NSIAD-86-89, Sergeant York: Concerns About the Armys Accelerated Acquisition Srrategy. May 30 ‘1986, at 29.

42 See supra text accompanying notes 15 and 16.

43The GAO summarized DOD’s rationale for moving ghead with the second producuon option:
DOD stated that preliminary test data from a “short check test (combined DT/OT)" indicated that the weapon program had the potentla.l to be effec-:
tive, and therefore sufficient data was available to support going ahead with production. However, deficiencies and shortcomings found during the.
_“short check test™ were to be corrected and verified during a subsequent test. The subsequent test did not demonstrate the all deficiencies and shortcom-
ings were corrected because the Army was constrained by too few prototypes, no lpare pam. Bor enough tirne to correct the deficiencies and

shortcomings that surfaced in the short check test.
Testing Report, supra note 18, at 17,

4 DIVAD Report, supra note 9, at 6.
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‘will not permit any bias, stemming from the role as a
program advocate, . to influence the report. The deci-
sion on exercising the optron, however, should be made
-at the hlghest Army level SRR

'It is apparent, however, that greater priority has
been given to adhering to the schedule than to cor-
recting some serious system performance problems at
this time. Moving ahead with the program, including
exercising the first production optlon when the proto- .
types have continued to exhibit serious shortoommgs,
attest to this. 4 .

-The normal military :*can-do” spirit, the paucity of infor-
mation -concerning the DIVAD’s progress, and the
attractiveness of the contract’s cost savings and strong war-
ranty provisions combined .to keep the DIVAD
.procurement going as long as it lasted.

" Of all the procurement failures, the testing programs are
‘the easiest to correct. In 1983, Congress reorganized
DOD’s testing office and established a Director of Opera-
tional Test and Evaluation, who reports directly to the
Secretary of Defense and to Congress.* More timely and
accurate testing keyed to critical decisions in the develop-
ment and production phases, and coupled with increased
,‘oversnght 'should right many of the problems that occurred
in the DIVAD acquisition.

Fmally, the use of ﬁxed-pnce type contracts is often pre-
ferred in federal procurement.*’ They are preferred over
cost type contracts because the contractor assumes the risk
of increased costs of performance. The DIVAD pre-produc-
tion contract was a firm fixed-price type contract. The
production contract and options were fixed-price incentive
type, meaning that the government shared the risk of in-
creased costs. Although the Army appeared to successfully
control cost growth with these contracts,*® the beneficial
warranty provisions were never invoked. The end result
was that bad pubhcnty overshadowed the successful use of
contract types .

“Id at 11. .
“Systems Report. supra note 1,at 7-9.

~and programs

Conclusmn P

" The lessons leamed from the DIVAD procurement in-

clude the realization that phases of the procurement plan
-cannot develop in isolation.- Just as the individual sub-com-

ponents of the Sergeant York were successful in their own

right, so too the separate.components of the procurement
plan proved successful. Yet when .combined without full
consideration for the entire dynamic process, the gun and
its procurement. were doomed to failure. Perhaps the best
way to state the lessons learned is to repeat a statement

made in 1977, well before the DIVAD procurement, by the

‘then Air Force Deputy Chief of Staff for Procurement and

Manufacturing:

" Our studies lead us to conclude that the effort should
. focus on the macro level rather than the micro or pro-_ ‘

.. cedural . .aspects of service operations. Far. example,
. rather than looking at negotiation techmques for .re-

.~ducing overhead, correct the structural situations that
cause high overhead. Rather than looking at incentives
on individual contracts, look at the fundamental,

- structural. incentives or requirements provided to the
defense industry to .build the organizations and cost -
base they have. Rather than looking at procedura'1,

“ techniques for more or less -engagement in contract
management,’ investigate the fundamental philosophy

" of individual contracting officers and procurement of-

" fices attempting to regulate an industry or mdmdual

" firm thereof, through the force of individual contracts‘,

. In summary, look at the total en-

- vironment in wh1ch we make our perfectly reasonable‘

micro decisions Whlch seek to add up to unreasonable

.. macro results 4

0 ; If the ﬂaws present in the Sergeant York acqu1s1t10n are
mherent within the procurement system, it will take no less
an effort to avoid repeating such disasters. ‘

47 See FAR § 16-102-103. For 8 discussion of the trends in weapon system acqu:smon see Reducing the Cost of Weapon System Acqulsmon. Heanng before
the Task Force on Selected Defense Procurement Matters of the Senate Comm. on Armed Services, 98th Cong., 2d Sess. (1984)

48 See supra note 3 and accompanying text.

49). Gansler, The Defense Industry, 283 (1980) (quoting Major General James Stansberry).
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Administratlve Inspectlons in the Armed Forces After New York v. Burger

Captam Jeﬁ'rey D Smlth
Student, Umverszty of V'rgtma .School of Law ‘

The fourth amendment to the United States Constltutlon

. declares that:

The right of the people to be secure in theu' persons, :
' houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no

L Warrants shall issue, but upon probable cause, sup-

ported by oath or affirmation, and particularly
_describing the place to be searched, and the persons or,

| ‘things to be seized.'

In light of the amendment’s language, the Supreme Court
has held that “searches conducted outside the judicial proc-
ess, without prior approval by judge or magistrate are per se
unreasonable under the Fourth Amendment—subject only
to a few specifically established and well-delineated excep-
tions.”? In other words, warrantless searches and seizures
are presumed to be constitutionally unreasonable as a war-
rant is considered to be a necessary element of a
“reasonable” search and seizure.? Despite this presump-
tion, exceptions to the per se warrant requirement have
been established. * Both.the Supreme Court?® ‘and Military
Rule of Evidence 313(b)¢ recognize warrantless administra-
tive inspections as one such exception to the warrant

requirement. ’

This article will examine the constltutlonahty of adminis-

trative inspections conducted purspant to Rule 313(b) in

light of the Supreme Court’s recent decision in New York v.
Burger.® This article initially examines administrative in-
spections, in both the civilian and military context, and
discusses the criteria, identified by the Supreme Court in
Burger, that must be satisfied in order for a warrantless ad-

mxmstratwe mspeenon to meet the reasonableness standard

1 U.S. Const. amend. IV,
3Katz v. United States, 389 U.S. 347, 357 (1967).
3s. Saltzburg, American Criminal Procedure 34 (2d ed. 1984)."

of the fourth amendment; The article goes on to analyze
Military Rule of Evidence 313(b) in light of the Supreme
Court’s Burger cnterla for a constltuttonal]y valid adminis-
trative tnspectxon “The final part of the amcle ‘concludes

. that, ‘although on its face, Rule 313(b) may appear to be

suspect, the Supreme Court would uphold the Rule if it was
challenged as violative of the. requlrements established by
Burger : ,

Werrantless Administrative Inspections
Introductlon

Although warrantless mtruslons by the government,

“whether labeled inspections or searches, are presumptively
“unconstitutional,® warrantless administrative inspections
- are a recognized exception to that general rule. '° Admiinis-

trative mspectlons are authorized in a varlety of

;sltuatlons?' and are justified when “special needs, beyond

the normal need for law enforcement, make the warrant

. and probable cause requirement impractical.” 2 Typically,
the government establishes a regulatory scheme and unless
‘the government can conduct inspections and searches

outside the traditional warrant process, the scheme will ei-
ther fail or its effectiveness will be substantially

-diminished. ® There are limits, however, to the use of war-

rantless administrative inspections and searches. For
example, the government may not use an administrative in-

- spection to search for “evidence of criminal activity,” ' and
all such inspections must be “reasonable.” !*

4 For a thorough discussion of thie numerous exceptions to the per se warrant requirement, see id. at 134-297. Note that when the warrant requirement does

not apply, only the reasonableness requirement must be satisfied.

5See New York v. Burger, 107 S. Ct. 2636 (1987); United States v. Biswell, 406 U.S. 311 (1972); Colonnade Catering Corp. v. Umted States, 397US. 12

(1970).

6 Manual for Courts-Martial, Unlted States, 1984, Mil. R. Evid. 313('b) [heremaher Mil. R. Evid 313(b)] provides, in part, that:

An “inspection” is an examination of the whole or part of a unit, orgamzanon, mstallatlon, vessel, aircraft, or vehicle .

. conducted as an incident of

‘command the primary purpose of which is to determine and to erisure the security, military fitness, or good order and dlscxpllne of the unit, orgamza

tion, installation, vessel, aircraft, or vehicle.

7 Although administrative inspections do not require a warrant, they still must be “reasonable” in order to satisfy the fourth amcndment See New York v.
Burger, 107 S. Ct. 2636, 2643—44 (1987); Mil. R. Evid. 313(b) (“[i]lnspections shall be conducted in a reasonable fashion').

8107 S. Ct. 2636 (1987).
9 See supra notes 2-3 and accompanying text.

1 For a general discussion of administrative searches and inspections, see Saltzburg, supra note 3, at 266-74. -

11 Examples of warrantless administrative searches and inspections include the use of magnetometers to screen airline passengers; searches conducted as a
condition for entering a public building such as a courthouse; and administrative inspections of “closely regulated” industries designed to enforce regulatory

statutes. Id. at 269-71.
12 New Jersey v. T.L.O., 469 U.S. 325, 351 (1985).
'3Saltzburg, supra note 3, at 258.

4 Michigan v. Clifford, 464 U.S. 287, 292 (1984) (the consututlonahty ofa wammtless post-ﬁre inspection de

epends upon “whether the object of the search is

to determine the cause of the fire or to gather evidence of criminal activity”); Michigan v. Tyler, 436 U.S. 499 508 (1978) (“if the uuthontIes are seekmg
evidence to be used in & criminal prosecution, the usual standard of probable cause will apply”). . :

13 See supra note 7 and accompanying text.
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The Supreme Court’s Burger Crltena T
In New York v. Burger, 16 the Supreme Court exammed

the constitutionality of a warrantless inspection statute that - .

authorized administrative inspections of vehicle-disman-
tling and automobile junkyard businesses.!” Prior to
Burger, the Court had established that under some circum-
-stances, warrantless.inspections of *“closely regulated”
.industries are permxssrble because an owner or operator of a
commercial business in a closely regulated industry has a
reduced expectatlon of pnvacy 18 In those earlier decisions,
" however, the Court did not explicitly identify the elements
of a valid warrantless administrative inspection. The Burger
Court addressed that issue dlrectly, delineating three crite-
ria which must -be satisfied in order for a warrantless
inspection to be deemed reasonable in the context-of-the
fourth amendment. First, there must be a “substantial”
government interest toward which the administrative in-
spection is directed.!® Second, ‘‘the warrantless
inspection[ ] must be ‘necessary to further [the] regulatory
scheme.’ ”? That is, if the government’s regulatory scheme
‘would be frustrated by a requirement that government offi-
cials obtain a warrant each time they want.to conduct an
inspection, .a warrantless administrative inspection .may be
_permissible. Third, the administrative mspectlon scheme,
“’in terms of the certainty and regularity of its application,
[must] provid[e] a constitutionally adequate substitute for a
“warrant.” ! The regulatory scheme must perform the two
“basic functlons of a warrant: it must place an individual on
‘notice and it must lumt the dlscretlon of the mspectmg
"oﬂioers 2 RN .

Admzmstranve Intrusrons in the M:htary

" The military formulation of a warrantless administrative
“inspection is an inspection or inventory conducted pursuant
“to-Military Rule of Evidence 313..In examining administra-
tive intrusions (inspections or inventories) in the military, it
.is important to keep in mind the distinction between a
search and an inspection. A search is a governmental intru-
sion into an area where .a soldier has a reasonable
expectation of privacy which is conducted for the purpose
of obtaining evidence for use in a criminal prosecution.
Consequently, because a search is made in anticipation of
prosecution, it must be based upon probable cause.?* An

inspection, on the other hand, is an official examination . -

!

16107 S. Ct. 2636 (1987). ~ ' -
171d. at 2639.

) ;conducted to ‘““determine and ensure security, military fit-
‘ness or ‘good order and ‘discipline of the unit [or]
i orgamzatron "y Accordingly,

although an mspectlon, like
a search, is an intrusion into a place where a service mem-

* ber has a reasonable expectation of privacy, no probable
‘cause is reqmred because the underlying purpose of an in-

spectlon is to determine the ﬁtness or readmess of a person,
unit, or organizatlon 25 =

Although Rule 313(b) identifies the prereqms1tes for con-
ducting a warrantless admlmstratlvé inspection in the
military, the Supreme Court’s decision in Burger raises the
question of the’ constrtutlonahty of Military Rule of Evi-

‘dence 313(b) in view of the requirements established by the

Court for a valid administrative inspection. In United States
v."Battles, % the Court of Military Appeals expressly de-
clined to rule on that question, declanng that “whether

‘Mil..R. Evid. 313(b) is constitutional in light of the particu-
lar requirements [of Burger] is .
‘tlme »¥ The remainder; of this ‘article will examme that

.a Question | for a later

lSSUC

‘ Analysis of Mlhtm'y Rule of Evidence 313(b) In nght of

Burger
Mlhtary Rule of, Ewdence 313(b)

: Mxhtary Rule of Evidence 313 governs the admrss1b1hty
at trial of evidence obtained from military inspections and

inventories. Subsection (b) of the Rule addresses mspec-
tions, defining an inspection as an éxamination of persons
and places conducted primarily as a means of determining

.and ensuring military. fitness, security, and good order and
‘ dlsmphne 2 The Rule contains a nonexclusive list of gener-
_.al reasons for conductmg an inspection;

- 1. To  ensure that the command 1s properly equrpped
and functlonmg properly,

"..2. To maintain proper standards of readmess, sea or
-airworthiness, sanitation, and cleanliness; = .. . .

3."To ensure that personnel are present, fit, and ready
for duty. : .

Although Military Rule of Evidence ' 313(b) authonzes an
inspection-for a variety of reasons, it also-imposes certain
restrictions on the ability to conduct an inspection. Perhaps

18 See United States v. Bxswell 406 us. i1 (1972) (warrantless, nonforclble mspecuons of gun dealers under the Gun Control Act of 1968 upheld), Colon-
nade Corp. v. United States, 39 U S. 72 (1970) (Congress : ‘may puthorize wa.rrantl& searches of the premxses of hquor dealers pursuant to federal revenue

statutes).
19 Burger, 107 §. Ct. at 2644. . . ;

o

2 J4. (quoting Donovan v. Dewey, 452 US. 594, 600 (1981)). .11

21 I4. (quoting Donovan, 452 U.S. at 603)).

22 Id.

BW, LaFave, Search and Seizure, § 10.3, at 684 (2d ed. 1987)...
2 Mil. R. Evid.-313(b). . .
5 LaFave, supra note 23.

2625 M.J. 58 (C.M.A. 1987).

27 14. at 60.

® Inspections conducted pursuant to Mil. R. Evid. 313(b) are consistent with the pre-Rules practice of conducting “health a.nd welfare” ‘or “shakedown”
inspections as d means of determining and maintaining fitness and good order and discipline. The Rule, however, does not us¢ those terms. S. Saltzburg,'L.
‘Schinasi, & D. Schlueter, Military Rules of Evidence Manual 233-34 (3d ed. 1986) [hereinafter MRE Manual]. Additionally, Mil. R. Evid. 313(b) is both a
rule of evidence authorized by Congress under article 36 and an express Presidential nuthonmtlon to conduct mspectlons MRE Manual at 237 (Drafters
Analysis). e
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the most slgmﬁcant limitation is that examinations conduct-
ed for the primary purpose of obtaining evidence for use in
‘a court-martial or other dxsclphnary proceeding are not in-
spections within the meaning of Rule 313(b). % .- .

In addition to the proscnptlon that an mspectwn may
not be performed for the primary purpose of obtaining evi-
dence, the Rule also establishes several other limitations on
inispections. First, although the Rule explicitly states’ that
inspections include examinations to locate and confiscate
contraband, under some circumstances, the govemment
must prove by clear and convincing evidence that an exami-
nation conducted to locate weapons or ‘contraband was an
inspection within the meaning of Military Rule of Evidence
313(b).* ‘Second, the examination must be conducted in‘a
“reasonable fashion.” While the Rule is silent concernmg
‘the actual inspection methods or techniques that constitute
“reasonable” examinations, the timing, underlying reasons,

"and manner of the intrusion are all relevant factors to be
considered.* Asa general rule, for an examination to con-
stitute a valid inspection pursuant to Mllltary Rule of
Evidence 313(b), it should be evenhanded in purpose and
scope and should be reasonably executed. % -

Although an inspection must satisfy a general reasonable-
‘ness standard, military leaders retain broad discretion in
deciding how to actually conduct the examination.?*' As
noted above, ‘Military Rule 'of Evid. 313(b) is silent con-
cerning what constitutes a *‘reasonable’” ‘examination.
Additionally, an inspection may involve the use of "any
reasonable natural or technological aid” and may be “con-
ducted with or without notice to those mspected '3
Furthermore, the Rule provides discretion concerning who
is authorized to conduct an inspection. Although Mlhtary
Rule of Evidence 313(b) does not specifically state who is
empowered to inspect, the drafters’ analysis declares that,
unless otherwise limited by supenor authority, “any mdl—
vidual.placed in a command or appropriate supervtsory
position may inspect the personnel and property within his
or her control.” Consequently, the authority to conduct
an inspection is vested in a significant. number of mllltary

‘mission promptly and reliably” and

'perSOnnel“who, without speciﬁc guidance from Rule 313(b) -

concerning how to coriduct a “reasonable” inspection, must

rely on thelr own dxscretlon % .

Burger Cntenon #1 Substant:al Government Interest

In Burger, the Supreme Court held that the first requu'ed
element of a “reasonable” warrantless administrative in-
spection is the existence of a substantial government
interest toward which the administrative inspection is di-
rected.’” Rule 313(b) satisfies that criterion because
administrative inspections in the military are oriented to-
ward advancing 2 substantial _governmental interest. In

Brown v. Glines, * the Supreme Court recogmzed that the
‘government has a substantial interest in ensuring that the

nation’s armed forces are both “capable of performing their
“ready to perform their
duty whenever the occasion arises.” ¥ Military inspections
conducted in accordance with the provisions of Military
Rule of Evid. 313(b) are designed to further that substantial
interest: The examinations help guarantee that military
units are properly equipped and functioning efficiently; that
military readiness and discipline are maintained; and that
personnel are present, fit, and ready for duty.® Conse-
quently, Military Rule of Evidence 313(b) satisfies Burger’s
first criterion for a valid warrantless administrative inspec-
tion in that inspections conducted pursuant to the Rule are

directed toward advancmg a substantial governmental

inter %t

Burger Criterion #2: Necess:ty

The second requirement for a constxtutlonal]y valid war-
rantless inspection program is that the warrantless
inspections must be necessary to further the regulatory
scheme. 4! That is, if requiring the government to obtain a
warrant would frustrate the purpose of the regulatory

‘scheme involved, a warrantless inspection may be permissi-

ble. As the Supreme Court declared in United States v.
Biswell: 2

‘29 Rule 313(b), however, ‘makes it clear that an mspectlon ecmducted for the secondary purpdse of obtammg ewdenee ise vahd mspectlon MRE Manual

supra note 28, at 239 (Drafters’ A.na.lysls)

30§pecifically, the prosecutor must prove by clea.r and convincing ewdence that an emmmauon was an mspecuon mthm the meaning of Mrhtary Rule of
Evidence 313(b) if a purpose of the examination was to locate wedpons or contraband and:
1. The examination was conducted immediately after a report of a specific offense and was not previously scheduled, or

2 Specific individuals were sclected for examination; or

3. The persons examined were subjected to substantially different intrusions than ‘others who were examined.
The government bears a greater burden to establish that the examination was a valid inspection in the above three situations because of the belief that those
situations raise a strong likelihood that the “mspectxon" is e subterfuge for obtmmng evidence. MRE Manual, supra note 28, at 244 (Draﬁers Ana.lysns)

3 MRE Manual, supra note 28, at 236, 241—42.
2 Id
B1d at 236.

M Mil. R. Evid. 313(b). Although notice of the inspection is not required, the drafters noted ‘that advance notice of an inspection may be desirable as a
matter of policy or in the interests of establishing an alternative basis for the examination (for example, consent). MRE Manual, supra note 28, at 241 (Draft-

ers’ Analysis).
¥ MRE Manual, supra note 28, at 239.

3 This presumes, of course, that the local command has not established local regulatlons ‘and standing operating procedures demlmg proper mspectlon

procedures.

37 Burger, 107 S. Ct. at 2644; Anderson, Permissible Law Enforcement Discretion in Administrative Searches, The Army Lawyer, Sept. 1987, at 28..

38444 U.S. 348 (1980).
31d. at 354. : »
0 See supra motes 24, 25, & 28 and ‘accompanying text.
4! Burger, 107 S. Ct. at 2644,
42406 US. 311 (1972).
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~1[Under some circumstances] if inspection is to be effec-.
.tive and serve as'a credible deterrent, unannounced, -.
even frequent inspections, are essential. In [those situa-
tions], the prerequisite of a warrant could easily
frustrate inspection; -and if the Decessary flexibility as
to time, scope, and frequency is to be preserved, the

- protections afforded by a warrant would be
neghglble “ : coot

An example of necessrty is found in Donovan v. Dewey,
wherein the Supreme Court held that requiring mine in-
spectors to obtain'a warrant prior to each mspectlon mlght
alert mine owners or operators to the upcoming examina-
tion, thereby frustrating’ the purposes of the Mine Safety
and Health Act.**’

Similarly, warrantless mspectlons in the mxlxtary are nec-
essary to further the objectives of the underlying regulatory
scheme. Requiring a commander to obtain a warrant each
time he or she wanted to conduct an inspection would un-
dermine the primary purpose of-such inspections:
determining and ensuring the security, military fitness, and
good order and discipline of the military. In effect, Rule
:313(b) inspections are a way for a commander to obtain an
accurate and unretouched *‘snap-shot” of the command’s
readiness, security, and general ability to perform its mili-
tary mission. Requiring a commander to obtain a warrant
would pose a serious risk of alerting. members of the .com-
mand of the 1mpendmg inspection and thereby enablmg
them to obscure any deficiencies. Consequently, the com-
mander would be unable to obtain an accurate picture of
the command’s ability to perform its mission at any given
moment. This is implicitly acknowledged by Rule 313(b)
which .states that inspections may be conducted “wrth or
without notice to those inspected.” 4 - ,

- The necessxty for warrantless inspections in order to ad-
vance the underlying purpose of Rule 313(b) is even more
apparent when one considers that such inspections may be
used to locate unlawful weapons or contraband. ¥ Requlr-
ing a commander to obtain a warrant pnor to an inspection
could easily provide a soldier possessing contraband the
necessary time to dispose of the material. This is especially
true in the common situation where an mspectlon for weap-
ons or contraband follows a report of a missing weapon or
the commission of a specific offense. In such cases, if the

commander is to locate the missing item or other contra- -
band, time is of the essence and a warrant requ1remcnt‘

could easily frustrate the commander’s efforts in that re-
gard. ¥ Consequently, 1f Rule 313(b) mspectxons are “to be

S 1d. at 316.

44452 U.S. 594 (1981).

S 1d. at 600.

4 Mil. R. Evid. 3130).

47 See supra notes 29-30 and accompanymg text.

effective and serve as a credible deterrent,” * warrantless
inspections, with their element of surprise, are essential. to
the “regulatory scheme” and the objectives which underlie
Rule 313(b). Thus, Burgers second criterion, that of neces-
sxty, lS satlsﬁed by Rule 313(b)

Burger Cntenon #3 Constztutzonally Adequate Substztute

yThe thll‘d requlrement that a warrantless mspectlon

scheme must satlsfy in order to be reasonable, is that the in-

spection program, in terms of its certainty and regularity.of
application, must provide a "constltutlonally adequate sub-
stitute for a warrant.” 3 In other words, the adm.mlstratlve

inspection procedure ‘must perform the two basic functions
of a warrant: it must place the individual on notice and lim-
it the discretion of the inspecting officer.*! Because Rule
313(b) satisfies the first two Burger criteria, 2 the constitu-

tionality of the Rule turns on its ability to perform each of
the two functions served by a warrant: , A

‘A ‘basic purpose of the warrant requirement is notice. A
warrant notifies an individual, whose person or property is
being examined, that the search is being conducted pursu-
ant to the law and within a properly defined scope.? The
Supreme Court has held that, in order for a warrantless ad-
ministrative inspection scheme to satisfy this notice

requirement, the statute authorizing the warrantless inspec-

tion must be “ ‘sufficiently comprehensive and defined that

‘the pwner of [the property to be inspected] cannot help but

be aware that his property will be subject to periodic in-

‘'spections undertaken for specific purposes.’ ” %

. »In the case of warrantless administrative mspectionsfin
the military, the notice function of a warrant is satisfied.
Members of the armed forces are on notice that they are
subject to periodic ‘and unannounced inspections by their
mxlrtary leaders This notice comes from two major sources.
First, inspections by the chain of command to ensure unit
readiness, good order, and discipline are a traditional part
of the armed forces in that “[ilnspections are time-honored
and go back to the earliest days of the organized mniilitia
[a.nd] have been experienced by generations of Americans
serving the Armed Forces.” % Second, the inclusion of Rule

~.313(b) .in the Manual for Courts-Martial advises military

personnel that a military commander possesses the inherent
authority to. periodically inspect his or her command. Ac-
cordingly; the Rule places members of the military on

‘notice that periodic inspections, both announced and unan-
.,nounced, are authorized by law and will be periodically
- conducted The Rule also notlﬁes members of the armed

TR E s

43 Such was the case in Battles, supra note 26, wherein a ship’s commanding oﬂicer. followmg the dlscovery of LSD ina postal package addressed to-one of
his sailors, ordered a “health and comfort mspectxon" of a particular berthmg area. 25 M J at 59 L _ . o

49 Biswell, 406 U.S. at 316.

50 Burger, 107 S. Ct. at 2644.

51 Id. See also Anderson, supra note 38.

32 See supra notes 37-49 and accompanying text.

33 Burger, 107 S. Ct. at 2644.

34 1d. (quoting Donovan v. Dewey, 452 U.S. 594, 600 (1981)).
33 United States v. Middleton, 10 M.J, 123, 127 (C.M.A. 1981).
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forces that those inspections will have a specific purpose: to

“determine and ensure military readiness and discipline. By

stating the purpose of military administrative inspections,
Military Rule of Evid. 313(b) provides guidance to mmilitary
personnel concermng how to eomply with the Rule and’ tts
periodic intrusions. % ‘

The second function performed by a warrant is to limit

the discretion of the inspecting officers. s The Supreme

Court, in determining whether a regulatory scheme proper-
ly limits the discretion of the inspectors, has declared that
the warrantless inspection plan must be “ ‘carefully-limited
in time, place, and scope.’ ”** Although Rule 313(b) un-

‘mistakably places member of the armed forces on ‘notice

concerning the possibility of periodic inspections, * wheth-
er the Rule sufficiently limits the discretion of the
inspecting officers acting pursuant to its provisions is a
more difficult question. The issue of discretion could serve
as the basis for a ruling that Military Rule of Evidence

313(b) does not provide a constitutionally adequate substi-

tute for a warrant and therefore is not a ‘‘reasonable”
warrantless inspection as required by the fourth
amendmcnt

There are several arguments that Rule 313(b) does not
place appropriate restraints upon the discretion of the in-
specting officers.- First, the Rule gives inspecting officers
wide latitude concerning when they may conduct an inspec-
tion. Unlike the inspection scheme in: Burger, where
inspections could only be conducted during regular business

‘hours, ® Rule 313(b) allows an mspectlon to be performed

at any time, day or night, provided the primary purpose of
the examination is to determine and ensure the security,
military fitness, or good order and discipline of a military
organization. ' - Second, the Rule does not explicitly limit
the area the inspecting officers may examine; commanders
may order “an examination of the whole or.part of a unit,
organization, installation, vessel, aircraft, or vehicle.”
Third, the circumstances under whlch the inspecting of-
ficers may conduct an inspection are not clearly specified.
Rather, an inspection is permtssrb]e whenever the “primary
purpose” of the inspection is to ensure the health, welfare,
morale, fitness and readiness of the unit and personnel in-
spected. ¢ Finally, the permissible scope of an inspection is
not narrowly defined. In Burger, the inspectors could only
examine the junkyard’s business records and any vehicles or
parts of vehicles which were subject to' the state law’s re-
cordkeeping requirements. % Rule 313(b) inspections,
however, are not so narrowly defined; *“‘any individual
placed in a command or appropriate 'supe'rvisory position

‘may inspect the personnel and property within his or her
‘control,” % and an inspection may examine “the whole or
‘part of a unit, organization, installation, vessel, aircraft, or
vehicle.”” % Unlike the limited warrantless inspection
'scheme in Burger, Rule 313(b) inspections do not appear to
be "carefully limited in tlme, place, and scope. ” 6

The only apparent counterwelght to the broad discretion

'Rule 313(b) vests in inspecting officers is the vague require-

ment that all inspections “be conducted in a reasonable
fashion.” % Although this reasonableness standard may
serve to limit the discretion of inspecting officers in terms of
the inspection’s timing and scope, the requirement can be
easily manipulated to justify almost any inspection. For ex-
ample,: in conducting an inspection for a missing M-16, it
would seem unreasonable:to search a soldier’s lock box.

The commander could argue, however, that it is possible
that the weapon has been dismantled and the lock box may
contain the weapon’s firing pin or other small components.

Conclusions

- The :above analysis demonstrates that Military Rule of
Evidence 313(b) satisfies the first two criteria for a constitu-
tionally reasonablé warrantless inspection. There is a
“substantial” government interest underlying the regulatory
inspection :scheme, and warrantless inspections are neces-
sary to further the objectives of that scheme. Arguably,
however, the Rule does not satisfy the third Burger criteri-
on in that it fails to impose sufficient restraints upon the
discretion of the inspecting officers and therefore does not
provide a constitutionally adequate substitute for a warrant.
Although Rule 313(b) appears to be constitutionally sus-
pect, there are several reasons why a claim that Military
Rule of Evidence 313(b) fails to satisfy the Burger criteria
would most likely be unsuccessful.

The Supreme Court would probably reject a constitution-
al challenge to Rule 313(b) because the balancing of
interests involved in such a challenge would be different
than in the typical administrative inspection case that
teaches the Supreme Court. The government’s interest in
conductmg a warrantless inspection is greater, the individu-
al’s constitutional protection from intrusions by the
government is less, and the individual has a diminished ex-
pectation of privacy, than in analogous administrative
inspection disputes in the civilian community. Administra-
tive inspections in the military are designed to further the
government's substantia] ~~interest in ensuring its armed

3 Cf Burger. 107 S. Ct. at 2648 (challcnged statute prowded a eonstltutlonally adequate substitute for a warrant as the statute placed mdmdua!s on notice

as to how to comply with the statute’s provisions).

S11d. at 2644.

38 Id. (quoting United States v. Biswell, 406 U.S. 311, 315, (1972)).
% See supra notes 55-56 and accompanying text.

% Burger, 107 S. Ct. at 2648. :

61 See supra notes 28-37 and accompanying text.

62 Mil. R. Evid. 313(b).

4,

64 Burger, 107 S. Ct. at 2648.

63 MRE Manual, supra note 28, at 239 (Drafters’ Analysis).

6 Mil. R. Evid. 313(b). - -

€7 Burger, 107 S. Ct. at 2644. .
68 Mil. R. Evid. 313(b).
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‘forces are prepared to defend the nation and its vital inter-
‘ests. ® Accordingly, the governmental interest involved
‘appears to be greater: 'than in the usual admuustratlve in-
'spection case that arises in the civilian sector.” More
importantly, the individual constitutional rights implicated
are of a different nature. Although the protections of the
fourth amendment are applicable to members of the armed
forces,”™ the military is “by necessity, a specialized society
separate from civilian society,””" and the constitutional
‘rights of military personnel “must perforce be conditioned
to meet certain overriding demands of discipline and du-
ty.” 7 Members of the military, therefore, are accorded less
constitutional protection than the average citizen.” In de-
termining the constitutionality of a warrantless inspection
in the military, the balancing of interests is weighted to-
ward  protecting the government’s substantial interest in
determining and ensuring military readiness, not in safe-
guarding an individual’s fourth amendment rights. A party
challenging Rule 313(b) would therefore face the difficult
‘task of showing that individual privacy interests out-
‘weighed the governmental interests that are advanced
through the administrative inspection scheme. As such, the
Supreme Court would be more amenable to upholdmg the
“military’s warrantless mspectlon scheme and allowing mili-
“tary inspectors to exercise greater dlscretron than thelr
cmhan counterparts : C wo

: Another reason why a constltutlonal challenge to Rule
313('b) would fail is that the Supreme Court would hold the
mllrtary to a less demandmg appllcatlon of the Burger cnte-
ria. There are two major reasons why the Court, in

applying Burger to Rule 313(b), might adopt a more defer-
ential approach. First, the Supreme Court has recogmzed
that the m:]rtary isa “speclalized society separate from ci-
vilian ‘'society’’’*’ and that “[m]ilitary law . . . is a
jurisprudence which exists separate and apart from the law
which governs in our federal judicial establishment.”” As
a result, the Supreme Court has held that, while members
of the military are not excluded from the protections af-
forded. by the Constitution, “the different character of the
mllltary community and of the military mission requires a
different application of those protections.” 7 It is likely that
the Supreme Court ‘would similarly hold that the ‘military’s
unique mission and environment dictate a different and
more deferential application of the Burger criteria to war-

rantless-military inspections. L

Second, the Supreme Court would likely hold the mrll-
tary to a less stringent application of the Burger criteria
because of the Court’s traditional deference to the military
in matters of command decisions. The Supreme Court has

consistently refused to entertain suits that would require . .

6 See supra notes 37-40 and accompanying text.

0 United States v. Ezell, 6 M.J. 307 (C.M.A. 1979). -.
71 parker v. Levy, 417 U.S. 733, 743-(1974).

7 Burns v. Wilson,; 346 U.S. 137, 140 (1953).

‘the judiciary to second-guéss military decisions through the

adjudication of disputes involving ‘“‘complex, subtle, and

professional decisions ‘as ‘to 'the composition, training,

equipping, and control of a military force [decisions which]

are essentially professional military judgments.” 7 As such,

the Court has rejected claims that would require’command-

mg officers to_testify in court .in order ‘to convince a
civilian court of the wisdom of a wide range of military and

dlsclplmary decisions.” 78 'The Supreme Court’s deference
to the military would likely result in the Court adopting a
more deferential standard of review in, .considering the con-
stltutlonallty of Military Rule of Evrdence 313(b). As a
result, the Court would probably hold the military: to a less
demanding apphcatlon of the Burger criteria, reasoning that
the Rule’s reasonableness standard, together with its prohi-
bition against using inspections as a subterfuge to search for
evidence, are sufficient safeguards against violations of the
fourth amendment. ‘ : :

.5

~ A final reason why the Supreme Court would’ probably
reject the argument that Mlhtary Rule of Evidence 313(b)
violates the fourth amendment is the significant’ practical
problems that would be encountered if they invalidated the
Rule. Because of the government's substantial interest in
conducting: warrantless inspections of its military forces,™
if Rule 313(b) were struck down as unconstitutional a new
Rule would need to be established. Yet, there are significant
(arguably insurmountable) problems in attempting to create
a Rule that provides a more thorough and explicit list de-
lineating the time, place,: and .scope of permissible
warrantless ‘administrative inspections. Rule 313(b).is-a ge-
neric rule of evidence that applies to all.four services and an

-exténsive variety of military units and situations. It would

bé virtually impossible to draft:a Rule détailing all possible
situations and contexts in which inspections would be per-
mitted and the procedures that must be followed in €ach
situation.’ A "better solution. would be to retain the’ Rule s
reasonableness standard as a check on an mspectmg ‘offi-
cer’s discretion but require military commands to establish
Iocal regulations ‘and standmg operating procedures regu-
lating admmlstratlve 1nspectlons conducted pursuant to
Rule 313(b) " - S

- In summary, nexther the Supreme Court nor the Court of
Military Appeals has ruled on the constitutionality of Mili-
tary ‘Rule of Evid. 313(b) in- light of the constitutional
requirements set out in New York v. Burger for a valid war-
rantless administrative inspection. The Rule’s only potential
inconsistency with the Burger criteria involves thé issue of
whether the Rule provides a constitutionally adequate sub-
stitute for. a warrant. The Supreme. Court’s view of the

Yo v

73 See Brown v. Glines, 444 U.S. 348 (1980) (freedoms of speech and pctltlon), Grecr v. Spock, 424 US. 828 (1976) (freedoms of speech and asscmbly),

Parker v. Levy, 417 U.S. 733 (1974) (freedom of speech).
™ parker v. Levy, 417 U.S. 733, 743 (1974).

7S Burns v. Wilson, 346 U.S. 137, 140 (1953).

76 Parker, 417 USS. at 758. .

" Gilligan v. Morgan, 413. U S.-1, 10 (1972); see also United States v. Shearer, 473 U.S. 52, 58-59 (1984)

. 7€ Shearer, 473 U.S. at 58.:
9 See supra notes 37—40 and accompanying text.
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-military as a unique environment and society, the dimin-
ished constitutional protections afforded military personnel,
and the Court’s great deference towards the military:in dis-

vputes mvolvmg mlhtary comma.nd dcclslons, would xn all

1

« likelihood, lead the: Court-to hold that Mlhtary Rule of Evi-
dence 313(b) is constxtutlonal

Vnrgmia Mlhtary Adwsory Commissmn Update

f Colonel M. Scott Magers
Staﬁ" Judge Advocate, US Army Trammg & Docrrme Command

Lieutenant Colonel Philip Koren :
Oﬂice of the Staﬁ' Judge Advocate, U.S. Army Training & Doctrme Command

In last September’s edition of The Army Lawyer, we an-

nounced the formation of the Virginia Military Advisory .

Commission and of the Governor’s Legal Advisory Com-
mittee established under it. It was hoped at the time that

the commission would become a valuable and substantive

adjunct to the military commands in Virginia as well as to

the various divisions of State government. It has proven to.. .-

be that, and more.

On May 23, 1988, the Virginia Military Advisory Com-
mission held its fourth semiannual meeting at Langley Air
Force Base, Virginia. Governor Gerald L. Baliles, Gover-
nor of Virginia, presided over the meeting, which was also
attended by Lieutenant Governor L. Douglas Wilder, At-
torney General Mary Sue Terry, a number of cabinet level

officers of Governor Baliles’ administration, and senior mil- -

itary commanders within Virginia."

Governor Baliles opened the meeting by announcmg that
. the Virginia Military Advisory Council (VMAC), as it will

- be known effective July 1, 1988, has been established in law

as a permanent advisory "council to the Governor. He also
used the forum of the meeting to brief the military com-
‘manders of Virginia on the Chesapeake Bay Agreement of
1987. The agreement, signed by the chief executive officers
of Virgim'a, Pennsylvania, Maryland, and the District of
Columbia, is a2 multimillion dollar comprehensive multi-
state effort to clean up the Bay. The Governor asked for the
Department of Defense’s continued .aggressive support for
this pro_lect Attorney General Terry then briefed the com-
mission on VMAC sponsored or initiated leglslauon which
had become law during the past legislative session. The fol-
lowing is a brief synopsis of those new laws. .

a. Virginia Mtlltary Advisory Council: Eﬂ'ectlve July 1,
1988, the commission, which had been only a temporary
advisory body to Governor Baliles, will now be permanent-
ly established in law and will not have to be re-created
upon each change in admuustratxon

b. Operator Licensing Requirements:. Ongmally suggested
by the Army, a change to Virginia law was accomplished to
clarify that servicemembers and their families who are
domiciliaries of another state can operate a motor vehicle li-
censed in the Commonwealth of Virginia while retaining an
operator’s license from their state of domicile.

c. Landlord Tenant Act, Military Clause: Originally sug-
gested by the Army, this law will reduce a major irritant for
military families, especially in the Northern Virginia and

Tidewater military communities. Historically, ser-

vicemembers who were reassigned within the commuting

-areas of Washington, D.C. and Tidewater, VA could not

take advantage of the statutory military clause when mili-
tary orders required them to move. This was due to a
requirement in the law that the change of station had to be
50 miles or more. Had the VMAC sponsored legislation
passed as proposed, it would have eliminated the 50 mile
requirement altogether. However, the legislation as

‘amended and enacted (1) reduced the 50 miles to 35 miles;
"(2) now includes soldiers required to go TDY for over three

months; (3) includes soldiers directed to move into govern-
ment quarters with the consequent forfeiture of BAQ; (4)

- .includes all landlords, whereas prior law governed only

landlords owning 10 or more units; and, finally, (5) includes
coverage of full-time National Guard personnel.

_d. Family Law Jurisdiction in Virginia Courts: Originally

‘suggestcd by the Army, this law allows servicemembers sta-

tioned in the Commonwealth to file for divorce even though

‘they never lived with their spouse in the state. Prior law
_required soldlers to cohabitate with their spouse in Vu’guua

for at least six months prior to filing for divorce. The legis-

_latlon removed this requlremcnt that was also a
discriminatory policy, as there is_no similar rcsndency re-

qunrement for civilians.

e.- In-State Tuition For Mll;tar;v Famzly Members: Ongl-

nally suggested by the Army and Air Force, and with

substantial assistance from the Navy, this law passed over
the strong’ opposition of a number of Virginia lchslators
The law removed a statutory prohlbltlon agamst
nondomicile soldiers and famxly members receiving in-state
tuition benefits while stationed in Virginia. Essentially, the
law states that military family members get one year in-
state status for purposes of tuition. The one-year tuition
benefit begins on the date the servicemember reports for as-
signment in Virginia. Nevertheless, the applicant must
continue to compete for admission as an out-of-state stu-
dent. The VMAC will continue its efforts to achieve full in-
state tuition benefits for military family members. ‘

In addition, several ongoing, but nonlegislative uutlatw&s
originally developed by the Army were also discussed.
These included jurisdiction over family law matters arising
on military installations, the sharing of child protective ser-
vice information, and job networking between State and
Federal agencies. A :
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~ The successes of the council during the recent legislative
session have clearly proven its worth. Not only have coun-
cil members established high level, yet informal and
personal channels of communication between the military

_and the state administration, the council has also become

an important vehicle for substantive change. The overall re-
sult is significant improvement in the quality of life for all
uniformed servicemembers and their families assigned with-

in the Commonwealth of Virginia. The Army’s leadershlp, g
role in this project is indeed an accomplishment in whlch '

all involved can be proud.

Both the future of the council as well as its sub.;stantive

role are now -ensured. The next council meeting is sched-

uled for early December 1988, in Richmond, Virginia;

General M. R.- Thurman, Commander, U.S.:Army Training

.and Doctrine Command,: and MG Samuel N. Wakefield,

Commander,  U.S. - Army ‘Transportation Center and Fort
Eustis, have already offered to host the spring 1989 council
meetmg at Fort Eustis, Virginia. The momentum of this ini-
tiative is continuing on, at least into the foreseeable future.
This type of council could become a powerful adjunct to
the more traditional channels of communication already es-
tablished between the Department of Defense and the

* various state governments. Military lawyers should discuss
. the VMAC with their commanders with the goal of estab-

lishing similar programs in their own states.

o USALSA Report
| | United States Army Legal Services Agénej’“ :

B The Advocate for‘Military Defense Counsel

" Attack on Big Mac?

McOmber. A Counsel nght

Captam David C. Hoﬂ’man
.- Defense Appellate Division

In 1976, the United States Court of Military ‘Appeals an-
rnounced a prophylactic rule in United States v. McOmber,"
giving a mxhtary suspect a counsel right that has not been
matched in the civilian sector. The rule established in -Me-
Omber [hereinafter referred to as the McOmber rule, the
‘rule or McOmber], requires an mvestlgator to notify a sus-
pect’s attomey of an’impending interview and provide® ‘that
attorney with a reasonable opportunity to be present before
the investigator may question the suspect. However, in
United States v.. Roa?. the Court of Military Appeals, in
three separate opinions, held that this long standing rule
does not apply to a request by mlhtary investigators for
consent to search. Is this a new exception to the McOmber
rule? Has the Court of Mxhtary Appeals begun to erode the
_extra counsel right that it created for military suspects? The
.answer to both of these questions is “no.” The explanation
of this answer reqmres a reexammatlon of . the McOmber
rule.

! United States v. McOmber, 1 M.J. 380 (C.M.A. 1976).
2 United States v. Roa, 24 MLJ. 297 (CM. A 1937)
‘341CMR 201 (CMA 1970). '
443 CMR. 41 (CMA- 1970).
543 CM.R. 160 (C.M.A. 1970). -
§ Estep, at 202.

McOmber’s Background RS A
i [
Five years pnor to deciding Umted States Y McOmber.
the Court of Military. Appeals decided United States v. Es-
tep,* United States v. Flack,* and United States v.

Johnson,? each containing strict warnings to military erimi-
'nal- investigators .that once counsel has been appointed or

retained to represent 'a military suspect, and once the inves-
tigator has notice of this representation, the investigator
must contact: that counsel before the suspect is ta be ques-

tioned: In Estep, the Court of Military. Appeals. cautioned-

[W]hen an accused has asserted the right to. counsel at
a custodial interrogation and the cnrmna] mvestlgator
thereafter learns that the accused has obtained counsel
for that purpose, he should deal directly with counsel, '
not the acciised, in respect to interrogation, just as trial

- . counsel deals with defense counsel, not the accused af- i
ter the charges are referred to trial.$ g

However, in each of these cases the court declmed to apply
a per se error test, holding instead that “the omission is not

fatal to the particular proceeding if there is no fair risk of
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4pre1udxcet6 the accused.”” In Johnson, the final case of this
tnlogy of warnings, the court further admonlshed
mvestlgators .

- [Wle, note that the requnrement that the government"”
deal through counsel is not burdensome or oppressive,

" especially where the investigator is on notice that »

.- counsel has been appomted or retained. Once counsel

~ has entered the case, he is in charge of the proceedings
g.in:] all deahngs with tbe accused should he through

McOmber Revlsited

- Having given sufficient warning and time for lmplemen
tation, the court, when confronted with the facts in
McOmber,* observed “‘a continuing reluctance to abide by
previous guidance absent the implementation of a judicial
sanction to retard future violations.” 1° Noting that the test
for prejudice had encouraged infractions rather than dimin-
ished them, and that an investigator’s minimum
-responsibilities in-questioning a suspect. with or without
counsel were identical, the court decided to provnde investi-
_gators with some incentive to alter their interrogation
methods for individuals known to be represented by coun-
_sel. ! Thus comes the often-quoted rule of law: -

We therefore hold that once an investigator is on no-
tice that an attorney has undertaken to represent an
individual in a military criminal investigation, further
~ questioning of the accused without affording counsel
reasonable opportunity to be present renders any state-
ment obtained involuatary under artlcle 3l(d) of the '
. Uniform Code."” -

It is interesting to note that every’ pubhshed mxhtary ap-
pellate decision that purports to follow McOmber ends their
recitation of the rule with the above quote. But McOmber
does not end there. The statement above illustrates the
“tecth” that the court gave the McOmber rule, but in no
way .illustrates the extent of its applicability. In the. very
next sentence the court tells us how far this newly created
right extends:

Thls includes questioning w1th regard to the accused’s

future desires with respect to counsel as well as his

right to remain silent, for a lawyer’s counselling on

these two matters in many instances may be the most
_ important advice ever given his client. ¥’

1 .
'Johnson, at 165

Therefore, if a military criminal investigator is required to

-advise accuseds of their article 31 rights, ' and is aware

that counsel has been appointed or retained, the investiga-
tor is also requu'ed to notify the accused’s attorney that

‘such an interview is about to take place before the article 31

rights advisement is given. Statements elicited in violation
of this rule are subject to the exclusionary rule. ¥

: The McOmber rule has been incorporated into Military
Rule of Evndence 305(e) which states:

" When a person subject to the Code who is required to
give warnings . . . intends to question an accused or
person suspected of an offense and knows or reasona-
bly should know that counsel either has been
‘appointed or retained by the accused or suspect with
. respect to that offense, the counsel must be notified of

_ the intended interrogation and given a reasonable time

_in which to attend before the interrogation may
proceed.

‘While case law prior to the enactment of the Military Rules

of Evidence indicates otherwise, ' the Court of Military
Appeals observed in United States v. Sutherland, " that
Military Rule of Evidence 305(e) has expanded the rule to
include not only the situation where the interrogator has
actual knowledge of an attorney-client relationship, but also

where the interrogator reasonably should be aware. The

analysis '* of Rule 305(e) lists the following six factors that
may be considered to impute knowledge to an investigator
that the person to be questioned has counsel for the pur-
poses of the rule: 1) knowledge by the investigator that the
person to be questioned had requested counsel; 2) knowl-
edge by the mvestngator that the person to be questioned
had been involved in a pretrial proceeding at which a per-
son ordinarily would be represented by counsel; 3)
regulations governing the appointment of counsel; 4) local
standard operating procedures; 5) the interrogator’s mili-
tary assignment and training; and 6) the interrogator’s
experience. Despite the imputation of knowledge to the in-

.vestigator of an attorney-client relationship in these
. situations, the court has refused to extend the burden on

the investigator to ask the accused if an attorney has been
obtained for representation in the matter under investiga-
tion. !* The suspect still has the burden to inform the
investigator that counsel has been obtained.

P At the initiation of a custodial mterrogatlon at.the security pohce oﬂioe. and lfter having been advised of the nature of the suspected offense, his right to
remain silent, and his rights concerning counsel, the accused immediately requested counsel whereupon the investigator términated the interview. Two
months later, afier the accused’s attorney had contacted the investigator to discuss.the c¢ase, the investigator conducted a second interview after rewarning
the accused of his right to counsel and right to remain silent. The second interview was conducted without counsel present and without prior notice to coun-
sel. The resulting written statcment was udmrtted into evidence at trial over a defense objection. McOmber at 381. _

074, ot 382,
Mg gt 382-383.

B1d gt 383.
B

"Ummmdodeofmnmy Justice art. 31, 10 US.C. § 831 (l982)[herema.nerUCMJ]

13 See Miranda v. Arizona, 384 U.S. 436 (1966).

¥ United States v. Roy, 4MJ. 840 (A C.M.R. 1978); United States v. Green, 1 M.J. 687 ('N .CMR. l979)

1716 MJ. 338, 339-340 (C.M.A. 1983).

12 Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 305(c) analysis, lpp 22, u A22—14 1.

19 Upited Staus v. Spencer, 19 M.J. 184 (C.M.A. 1985).
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The notice requirement applies to not only:those situa-
tions in which an investigator reasonably should know that
a suspect is represented. by counsel, but also to those situa-
‘tions when two or more offenses -are factually related and
the investigator knows that the suspect has representation
on one of the offenses.?. In- United States v. Lowry, the
-Court of Mlhtary Appeals refused to make "subtle distinc-
tions that require the separation of offenses occurring
within the same: general area within a short perlod of
time.” 2! : S

- The court has not extended the notice requirement to
factually unrelated offenses, 2 ‘or to civilian investigators. #
Two factually unrelated offenses are not related for the pur-
poses of the McOmber rule even though at some later time
‘they are tried together. “If the offenses are otherwise unre-
lated, an investigator may interview an accused as to one
offense without contacting the lawyer who is representing
him only as to the other offense.” The problem, however,
is that “the investigator runs the risk that later a court-mar

tial will perceive some relationship between the pending
charges and the subject of the investigation, in which event
[McOmber] will apply.”* In addition, an attorney who
.claims to represent a person is presumed to do so, and
should be provided notice of an intended interview.? In
Spencer, the court stated: .

" [W]e also conclude that MiL.R. Ev1d 305(e) should be

" applied liberally and that, when a military lawyer pur-
ports to be representing a servicemember in connection
with the investigation or trial of a criminal offense, he

- should be provided ‘notice of an:.intended interview,

‘‘even though the investigator may be unsure whether

" the lawyer has authority for that representation..Inves-

. tigators should not be encouraged to omit notice in the
hope that later the purported *‘counsel’s” authority to
represent his client may be successfully challenged.

. Moreover, we believe that it would be proﬁtless for tri-
al and [appellate] courts to spend time in decxdmg.
exactly when a military lawyer is authorized by service

- directives to be counsel for a servncemember whom he

. claims to represent.?”’

= Once the investigator is on notice that a suspect is repre-
sented by counsel, the investigator must. furnish that
counsel with notice of an intended interview with the sus-
pect.® The McOmber rule provides that the manner in
which the notice to counsel is given by the investigator
must be sufficient to provide counsel with a reasonable op-
portunity to be present. In United States v. Fountain,®_the
Air Force Court of Military Review ruled that a personal

20 United States v. Lowry, 2 M.J. 55 (CM.A. 1976).

2114, at 59. See also United States v. Dowell, 10 MJ 56 41 (CM. A 1980)

n Spencer, at 187-88.

B United States v. McDonald, 9 M.J. 81 (C.M. A 1930)
% Spencer, at 187.

25 Sutherland, at 340.

appearance by.the investigator at the defense counsel’s of-

sfice, several hours before the intended interview, in order to

inform the defense counsel of the time and place of a. poly-
graph examination and post-polygraph interview, was
proper notice. Inherent in the concept of notice is'a- require-
ment that the notice be reasonably conveyed 50 that the
reclplent can understand its intended meaning. In a’ practn-
cal sense, a niotice of an impending interrogation, given in a
manner to afford counsel reasonable opportunity to be
present, should include, at a minimum, the time and place
of the interrogation. The notice provided by the investigator
in Fountain, although given only hours before the intended
interview, provided the attorney with the minimum requi-
site information to amount to reasonable notice.

In United States v. Holliday, ® the Army Court of Ml.h-
tary Review held ‘that an investigator’s warning during an

‘argument with an attorney that he intended to interview

the attorney’s client amounted to notice under McOmber.
The argument occurred when both the investigator and the
attorney arrived at the Installation Confinement Facility to
speak to Holliday ‘at the same time and each demanded to

‘'speak to him first. During the course of the argument, the
attornéy informed the' investigator that he was Holliday’s

attorney and that he was going to tell Holliday not to talk
to the investigator. The investigator responded, “I’'m going
to need for Holliday to tell me that.” The Army Court of
Military Review found that the statement of the investiga-
tor put- the attorney on notice that ‘the mvestigator was
waiting to interview Holliday. Trial defense counsel are ad-
vised to attack the reasonableness of a notice when
confronted with. a similar “surprise” interrogation.

One final element of the McOmber rule that has crept in-
to recent decisions of the Courts of Military Review, is
the requirement that the attorney convey to the investigator
his or her desire to be present at the. interview. Common
sense dictates that the attorney’s. response be preceded by
reasonable notice of the interview. It is also logical for the

.investigator to assume that the attorney has elected not to

be present if no other intent was conveyed In addition,
Military Rule of Evidence 305(g)(2) allows an. mvestlgator
to proceed without counsel present if the counsel fails to at-
tend an interrogation that was scheduled within a
reasonable period of t1me after notlce was given.

MeOmber and the Sixth Amendment -

Having reviewed the various elements of the McOmber
rule, it now becomes necessary to compare the military ac-
cused’s rights under that rule to those rights under the sixth

26 United States v. Turner, 3 M.J. 570, 573 (A.C.M.R. 1977) (Costello, concurring in part and dissenting in part), adapted 5 MJ 148 (C MA. 1978),

Spencer, at 187-88.
27 Spencer, at 187-88.
2 McOmber, at 38,

2722 M.J. 561 (A.F.C.M.R. 1986), pet. denied, 23 M.J. 423 (C.M.A. 1987).

024 M.J. 686 (A.C.M.R. 1987), pet. denied, 25 M.J. 437 (C.M.A. 1987).

3 United States v, Fountaln, at $63 (“The defense counsel also did riot indicate any desire to be present at the exminatlon
at 689 (The attorney expressed no interest or concern in appearing at the interrogation). :

NPT
{ ‘

"); United States v. Holliday,
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.amendment of the United States Constitution. The similari-

ties between, the McOmber rule and the sixth amendment

.end with the fact that McOmber is.a counsel right.

-McOmber is a prophylactic rule providing a right that is
predicated not on the sixth amendment, but on the mxhtary
accused’s statutory right to counsel set forth in article 27. 2
McOmber, is not a right to counsel, but is a right to notice
to counsel. It does not provide an accused with the right to
have counsel act as a “‘medium” between the accused and
the government as does the sixth amendment, ** but merely
provides counsel with ‘a reasonable opportunity to be
pmsent when thelr client is questloned

The McOmber rule is tnggered by questlonmg, as is arti-
cle 31.%* If an investigator intends to perform acts that
would require warnings to a suspect under Miranda-
Tempia® or article 31, the McOmber notice must be given
before the warnings are provided. The McOmber notice
may, therefore, be triggered earlier in the criminal. investi-
gation process than an’accused’s sixth amendment right to
counsel. % Because the McOniber safeguards are triggered
by the same conduct that triggers article 31, the notice to
counsel must not only be provided before a custodial inter-
rogation, ®” but before all questioning in which an

.incriminating response is either sought or is a reasonable

‘consequence thereof. ** The McOmber notice must also pre-
cede any actions or conversations by an investigator or
government agent that are designed to elicit an incriminat-
ing response from a suspect and are the “functional
equivalent of the interrogation.” * This requirement applies
not only to a criminal investigator, but also to a suspect’s
superiors who have reason to question the servicemember
due to the unique relationship between the accused’s chain
of command and the government. ¥

Wniver »

In Umted States v. Turner,* the Court of Mlhtary Ap-
peals ruled that an individual, after conference with an
attorney, may waive the attorney’s presence at an interroga-
tion. Counsel confronted with the Turner holding should

3 McOmber, at 383; Lowry, at 60; UCMJ, art. 27, 10 US.C. § 827 (1982).

argue that it has very limited precedential value. The ma-
jority opinion ignores the McOmber rule by deciding the
issue based solely on article 31, yet acknowledging that the
accused had an attorney representing him.*? Judge Cook
-correctly observes in his concurring opinion*® that the ma-
jority opinion fails to provide any reasons for admitting the
pretrial statement. He goes on to explain that the reason he
concurred in the result was. because he believed that the
- McOmber rule should not be applied retroactively and that
.the investigators were not apprised that an attorney had un-
dertaken representation of the accused.* Thus, whether
-the majority ruled that McOmber was waivable, or whether
they simply ruled that McOmber did not apply, is
debatable.

It is hard to m:agme circumstances _amounting to an ac-
tual walver of the McOmber notice by an accused, even if it
is not'a government initiated interrogation. The rule was
designed to provide notice to an appointed attorney before a
suspect is questioned concerning the right to counsel or
right to remain silent. Because McOmber is triggered by the

-same: conduct that triggers article 31, if a person is entitled
to advice under article 31, the attorney is entitled to notice
‘before that advice is given.s Article 31 does not apply,
however to a spontaneous, unsolicited statement that is
made without compulsion or action by the government, and
.neither does McOmber.. An example of these circumstances
-is found in United States v. Barnes,* in which the Army
-Court of Military Review ruled that a first sergeant was not
required to provide article 31 warnings or McOmber notice
when a soldier, who was being processed for pretrial con-
finement, asked to speak to him, even though the first
-sergeant had cleared all other people from the room to al-
low the soldier to speak privately. The basis for the court’s
ruling was not that the accused had waived McOmber, but
that he was not questioned, was not entitled to warnings
under article 31, and therefore, McOmber was never
triggered.

Mxhtary Rule of Ewdcnce 305(g)(2) provides “if notice to
‘counsel in subdivision () is applicable, a waiver of the right

31n United States v. Turner, Judge Costello’s opinion, as adopted by the Court of Military Appeals, holds that an attorney who has announced that he
represents a suspect may then assert on behalf of that person their right to counsel. This holding was not premised upon any right provided by the McOmber
rule, but was based upon a denial of the accused's sixth amendment rights. 3 M.J. at 573; 5 M.J. at 149. Judge Cook, in his separate opinion in Turner,
correctly observes that the sixth amendment had not yet attached. 5 M.J. at 150. Turner holds little precedcnual value, in the face of the Supreme Court’s

_holding in Moran v. Burbine, in which it was held that the attorney-client relationship itself does not independently trigger the sixth amendment right to

counsel, and that a defense counsel is not empowered to act as a ‘medium’ between the state and the client until the sixth amendment attaches. 475 U.S. 412
(1986).

"3MU.CM.I, art 31, 10 US.C. § 831 (1982) [hereinafter article 31).
35 Miranda v. Atizona, 384 U.S. 436 (1966); United States v. Tempia, 37 C.M.R. 249 (C.ML.A. 1967).
3 See Estelle v. Smith, 451 U.S. 454 (1981); United States v. Wattenbarger, 21 M.J. 41 (C.M.A. 1985).

37 Miranda v. Arizona, 384 U.S. 436, (1966) (Prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interroga-
tion of defendant unless it demonstrates use of procedural safeguards).

38 Mil. R. Evid. 305(b)X2).

3 Rhode Island v. Innis, 446 U.S. 291 (1980); United States v. Muldoon, 10 M.J. 254 (C.M.A. 1981); United States v. Dowell, 10 M.J. 36 (C.M.A. 1980);
United States v. Carter, 13 M.J. 886 (A.CM.R. 1982).

4 United States v. Barnies, 19 M.J. 890 (A.CM.R. 1985), affirmed, 22 M.J. 385 (C.M.A. 1986).
415 M.J. 148, 149. ‘ R ' '

42 “Turning to the facts surrounding the second interrogation, we see that the appellant not only had the privilege of advice of his counsel, but knowingly,
intelligently and voluntarily waived his privilege against self-incrimination.” Id.

44 at 151.

“y

4SMil. R. Evid. 305(e)
4 Barnes, at 893.

.
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to counsel is not'effective unless the prosecution demon-
strates by a preponderance of the evidence that reasonable
efforts to notify counsel were unavailing or that the counsel
did not attend an interrogation scheduled within a reasona-

~'ble period of time after the reqmred notice was given.” The
analysis ¢’ acknowledges that a waiver of the McOmber no-
tice without counsel present would allow an-investigator to
circumvent the rule, and declares that a eranda type
waiver in such situations ¢learly defeats the purpose of the
McOmber rule. It should be noted that this so-called waiver
rule does not provide for a waiver of the McOmber notice,
but provides only for those instances where an investigator
can proceed ‘after the notice has been given without the
presence of the attorney. The analysis** describes those two
instances as: 1) counsel, after reasonable efforts, could not
be notified; and 2) counsel did not attend the mterrogatlon
which was scheduled within a reasonable time after. notice
was given. |

,‘ _Meaningless Advisement of Rights

The meaningless advisement of article 31 warnings to a
suspect under circumstances in which those warnings were
not necessary does not trigger McOmber. The taking of
blood specimens,* handwriting or voice exemplars,® ‘and
fingerprints ' need not be preceded by the advisement of
article 31 warnings. An investigator’s prefatory advisement
to a suspect of the article 31 warnings for the purpose of ac-
complishing ‘any ‘of these investigatory procedures is
therefore meaningless and logtcally fails to ‘trigger
McOmber. The intent of the investigator in giving the warn-
‘lngs, should be carefully tested to avoid those
“circumstances where an investigator attempts to obviate the
need for the McOmber notice by prefacing the article 31
warmngs on one of these mvestlgatory prooedures :

. One example of .these c1rcumstances can be found in
Holluiay %2 The investigator advised Holliday of his article
31 rights and Holliday invoked those rights. The investiga-
tor then required Holliday: to execute handwriting

47Mil. R. Evid. 305(g) analysis at A22-14.
4L .
49 Schmerber v. Cahforma, 384 U.Ss. 757 (l966)

“exemplars.- During the course of those exemplars, Holliday

changed his mind concerning the invocation of his rights

-and submitted a confession. Had the investigator intended
“only to take’ handwntmg exemplars, the initial advisement

of the article 31 warnings would have been meanmgless and
the' McOmber notice unnecessary It was apparent from the
investigator’s earlier statement at the confinement facnllty,

. however, that he intended to interview Holliday and not
“merely execute handwnting exemplars The court in

Holliday ruled that notice had been given for that initial ad-
visement of nghts and that factually there was only one
interview requiring only one McOmber notlce, desplte the
second advxsement of nghts 53 e

In Umted States v. Roa, the Court of Mlhtary Appeals
noted an additional situation to which article 31.and the
McOmber notice do not apply—a request for-a consent to
search. Judgé Cox and Chief Judge Everett observed in sep-

. arate concurring opinions that a consent to search was not

protected by the privilege against seélf incrimination since

“that right protects only testimonial evidence, not physical

evidence. Both judges agreed that a request for a consent to
search'is far different than the “questioning” or “interroga-
tion” requiring notice under McOmber. ** This decision is
“consistent with the theory that the McOmber notice need
‘only be given under clrcumstances that also requlre warn-
ings under art:cle k) R

Conclusmn

"~ The dectston in United States v. Roa, 53 does not create a
new exception to the McOmber rule, but observes that Mc-
Omber was never triggered. Questlomng a suspect
concerning a consent to search does not require warnings
under article 31 and therefore does not trigger McOmber.
McOmber has not been eroded over the years by the Court
.of Military Appeals, but has been strictly protected and the
-decision in Roa, does not indicate a shift in that sentiment.

PP

%0 United States v. Mara, 410 U.S. 19 (1973) (handwriting); Gilbert v. California, 388 U.S. 263 (1967) (handwntmg), Unlted States v, DIOmSlO, 410 US. 1
(1973) (voice); United States v. Wade, 388 U.S. 218 (1967) (voice); United States v. Lloyd, 10 M.J. 172 (C.M.A. 1981) (handwriting and vonee)

31 See Roa, at 300.
52 Holliday, at 687.
33 See Fountain, at 563.

P

34 One of the differences Between Judge Cox’s opinion, Roa, at 297-300, and Chief Judge Everett’s opinion, Roa, at 301-302, is the appllcatlon of the term
“questioning” to the McOmber rule instead of the term “interrogation.” Rather than performing the legal hair-splitting of dlﬂ'erentlaung between these
terms, a more preferable analysis concentrates instead on the triggering device, article 31.

8524 M.J. 297.
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Plercmg the “Condltxonal” Peremptory Shield

In an attempt to shield a specnﬁc court member from ex-
ercise of the peremptory challenge by the defense, trial
counsel may seek to employ a “conditional” challenge,
whereby a member is removed peremptorily on the condi-
tion that defense counsel not reduce the court-martial

‘composition below the statutory limits.? In effect, the de-

fense may be forced by such a tactic to use its only
peremptory challenge either to remove the shielded member
on its own or forego challengmg another member that
would cause the * ndmon” to exist.’

The Army Court ot' Military Review recently analyzed

“the use of “conditional” peremptory challenges in United

States v. Newson.* In Newson, the accused elected trial by
court-martial composed of officer and enlisted members.
After voir dire neither side raised any challenge for cause
against the six members. Three enlisted members were de-
tailed, and trial counsel sought to defer éxercising his
peremptory challenge. Defense” counsel objected on the ba-

 sis that it was judicial’ practice for. govemment to challenge
first. Agreeing with this point, the military judge nonethe-

less permitted trial counsel to challenge an enlisted member
“conditionally.” Trial counsel challenged Master Sergeant
(MSG) C. Defense counsel then peremptorily challenged
another enlisted member which caused MSG C to be placed
back on the panel. Thereafter, trial counsel was allowed to
use his- peremptory challenge agam, this time to remove an
officer from the panel. 3

This procedure had the effect of protecting MSG C from

challenge by the defense. Presumably, MSG C would have
“been kept off the panel if the defense had not peremptorily

challenged another enlisted member. The Army Court of
Military Review held that an *“‘accused should not have to
forego the full exercise of hls nghts in order to preserve
those rights.” ¢ v

In dxscussmg the use of “conditional” challenges, the
court analogized Newson with United States v. Carter,” in
which the Court of Military Appeals held as a matter of j _|u-

"dicial discretion, that when new members ‘are added toa

court-martial panel, the defense should generally be granted

"an additional peremptory challenge when requested. Em-

ploying the Carter rationale, the court opined that when

members such as MSG C are peremptorilyv'challenged and -

subsequently reinstated, the defense may then make a good

showing why the accused should be granted another pe-

remptory challenge, upon request. The court reasoned that

' anything less would mean that an ‘accused could be tried

over his objection by members not subject to peremptory
challenge by him. The court, quoting from Carter, stated
that to permit the procedure adopted by the military judge
below would be to “countenance procedural rules which

- would have a ‘chilling effect’ on the use of [the peremptory]
: challcnge ”8 :

The court. held that while it was error to allow counsel

the “conditional” peremptory challenge, relief in the case

before it was not warranted. The court found waiver based
upon the absence of the following: (1) objection to reap-

. pearance of MSG C on the panel; (2) a'request for an
additional peremptory challenge; and (3) a proffer on the
‘record that the challenge would have been otherwise exer-

cised. The Newson opinion is important to defense counsel

“because it deters trial counsel gamemanship in the peremp-

tory challenge arena, and under like conditions, gives the
defense counsel ammunition to obtain a heretofore elusive
additional peremptory challenge. It also illustrates the need
to perfect (and continue to per:fect) objections on the record
in order to obtain appellate relief. Finally, the opinion is
solid authority to oppose conditional use of peremptory
challenges.® First Lieutenant Pamela Dominisse

: Pomography, Sexual Paraphemaha, and Mnhtary Rule of

Evidence 404(b)

Ih United States v. LeProwse,® the Army Court of Mlll-
tary Review ruled that pornographic literature was
admissible to establish the requisite criminal intent for com-

-mission of the offense of indecent liberties with a child. A

conviction for indecent liberties requires proof that the ac-

.cused acted “with the intent to arouse, appeal to, or gratxfy
_the lust, passions, or sexual desires of the accused, the vic-
-tim, or both.” "' The accused had argued before the Army
_court that the pornographic material in question constitut-

ed inadmissible evidence of bad character introduced to
prove criminal predisposition. !> The court rejected that
argument. : ,

In LeProwse, the precise charge was attempted indecent

liberties.The accused 'allegedly asked two boys, 10 and 11

! See generally Manual for Courts-Martial, United States, 1984, Rule for Courts-Martiat 912(g) [hereinafier R.C.M.]; Uniform Code of Military Justice, art.

41, US.C. § 41(b) (1982) [hereinafter UCMJ].

-2 A court panel for a general court-martial shall not be less than five members, and a court panel for a special court-martial shall not be less than three

members. See R.C.M. 501(a). An enlisted panel shall consist of at least one third enlisted members. See R.C.M. 503(a)2).

3By reducing the court-martial below the one-third composition for enlisted personnel or by removing the fifth or third court member l‘rom a panel, the
shielded member would be returned to the panel accordmg to the terms of the condltlonal challenge g .

4 United States v. Newson, 26 M.J. 719 (A CMR. 1933)
$1d. at 721.

§1d. at 722.

7 United States v. Carter, 25 M.J. 471 (C.M.A. 1988)

8 Newson, 26 M.J. at 722.

°rd.

- 1026 M.J. 652 (A.C.M.R. 1988)

1 Manual for Courts-Martial, Umted States, 1984, Part lV para. 87b(2)(e) [heremafter MCM 1984]

12 See MCM, 1984, Mil. R. Evid. 404(b).
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years old, if they would remove their pants for a dollar. The

boys responded negatively. The next day, the accused was =

apprehended. An artificial penis and a tube of lubricating
jelly were seized in a search of his person. The authorities
“searched his barracks room and found pornographic mate-
rial. ¥ Over trial defense counsel’s objection, the military
judge admitted into evidence all the paraphernaha and the
pomographxc literature.

In United States v. Mann,'* the Court of MJlltary Ap—
peals analyzed time, situs, and nexus to determiné that the
pornographic material in that case was admissible to estab-

 lish criminal intent. Without clearly relying -on Mann, the
Army Court of Military Review in LeProwse also examined

- time, situs, and nexus and found them satisfied with respect
to the printed materials. They were in the accused’s posses-
sion in close proximity to the time of the offense, ie., the

_day after the offense. The victims testl.ﬁed that the accused
possessed ““a magazine” at the scene of the alleged incident.
The court found the requisite nexus in that the content of
the pornographlc material suggested that the accused *
an individual inclined to seck sexual gratification by observ-
ing deviant behavior.” ' The court held, however, that the
artificial penis and lubricating jelly were inadmissible. '6.

When confronted by LeProwse as authority for the ad-

- mission of pornographlc material, trial ‘defense counsel
should be prepared to critically distinguish LeProwse. In

LeProwse, no witness was able to actually place the pornog-

‘raphy at the scene of the alleged crime. The victims were
unable to identify the title or type of “a magazine” which

they reported the accused possessed at the scene of the inci-

dent. The court evidently assumed that the magazine

possessed at the scene was one of the pornographic

magazines later discovered in the accused’s barracks room.

In Mann, however, the pornographic literature was stored

at the scene of the crime. o

- Furthermore, the nexus'relied on by the court in
“LeProwse is tenuous. The accused was convicted of at-
tempted indecent liberties with two young boys. The
predominant theme of the pornography admitted into evi-
“dence was not pedophilia (sexual activity with prepubertal
children). ¥ Without evidence indicating that a correlation
‘exists between the pornographic materials and homosexual
pedophilia, it is impossible to establish a nexus between the
exhibits and the charged criminal actmty This should be

compared to Mann, where the alleged indecent acts oc-

‘curred with a nine-year old girl and involved penile

substitute devices utilized for vaginal penetration. The
Court of Military Appeals properly found a nexus between
the indecent acts and magazines depicting naked children

with adults and young ladles posmg with electric and non-
i‘/elect.nc sexual alds 18 o

Fmally, the Army court accepted the pornographlc

. materials because they suggested that the accused was an
individual inclined to seek sexual gratlﬁcatlon by observing

deviant behavior. Defense counsel should argue, that the

,Army court essentially found the pornography relevant to
"establish that the accused’s character was such that he had
a propensny or predisposition to act in the manner charged.

This is precisely the type of evidence the rules preclude. *
Mann does not ‘allow unrestrained admission of pornog-

'raphy when the accused’s intent to satisfy sexual desires is

at issue. Although the parameters of Mann are subject to

“dispute, the framework for analysis is clear. Therefore, trial
defense counsel should continue to object to the admission

of pornography. If the government successfully establishes
time, situs, and nexus, trial defense counsel should then ar-
gue that the probative value of the pornography is

substantially outweighed by the danger of unfair

prejudice. 2 Timely objections by trial defense counsel will

;preserve the issue for appeal. Captain Gregory B. Upton

Don’t Make Promises You Can’t Keep
In United States v. Kershaw,?' the Army Court of M:Il-

“tary Review held that a federal agent’s unkept promise not

to prosecute, while not amounting to a formal grant of im-
munity by. a general court-martial convening authority or
his staff judge advocate, 2 still denied appellant a fair trial.
The court found the prosecutorial effort so egregious as to

- offend due ‘process of law, and set aside and dismissed the

charges. >

Kershaw, a Staﬂ' Sergeant assigned to'a mlhtary pohce
company, was found guilty of violating a general regulation
and obtaining services by false pretenses by smuggling cur-
rency out of Korea through the United States Army Post
Office System. Some months prior to trial, appéllant was

targeted as a suspect and subjected to a custodial interroga-
tion at the Criminal Investigation Command Headquarters
fm Korea by an officer of the United States Custom Service

.13 The authorities discovered paperback books entltled Di's Black: Boy, Boot Llcklng Recruit, Teen—Maszered and Locker Room Lovers a Gym magazine
depicting homosexual sodomy between men; and a directory listing bisexual males and females in Texas.

1426 M.J. 1 (CM.A. 1988).
13 LeProwse, 26 M.J. at 656.

16 The Army court found this evidence irrelevant to the charged offenses, but found the error in admnttmg them to be harmless. Judgc thley, concurnng,
disagreed and felt that the artificial penis and lubricating jelly were admissible. :

17The Army court relied on a description by the military judge to determine that paperback books examined by him but not entered mto evidence ““focused
on homosexual acts between young boys.” LeProwse, 26 M.J. at 656.-See footnote 13, supra. This finding is not supported by the record, nor by the clearly
adult homosexual orientation of the Gym magazine and directory listing which are attached to the record.

18 See also United States v. Woodyard, 16 M.J. 715 (A.F.C.M.R. 1983), pet. denied, 17 M.J. 204 (C.M.A. 1983) (suiﬁclent nexus between homosexual por-
nography and assault with intent to commit homosexual sodomy); United States v. Lips, 22 M.J. 679 (A.F.C.M.R. 1986) (pornographic matenal depicting
assault and physical abuse in a manner the victim alleged happened to her held admissible).

19 Mil. R. Evid. 404(b).
20Mil. R. Evid. 403.
2126 M.J. 723 (A.C.M.R. 1988).

2 A convening authority’s staff judge advocate has implicit authority to grant immunity by virtue of the special relationship which exists between these
officers. Kershaw, 26 M.J. at 726, citing United States v. Brown, 13 M.J. 253 (C.M.A. 1982), and Cooke v. Orser, 12 M.J. 335 (CM A. 1982).

2 Kershaw, 26 M.J. at 728.
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(Mr. W); an agent of the United States Internal Revenue
Service (Mr. B); a high-ranking Korean prosecutor; and.a
senior prosecutor assigned to the United States Army Legal

Service Agency, Korea (Captain C). At the onset of the -

custodial interview, Mr. W introduced each of the partici-
pants and began to question Sergeant Kershaw concerning
his involvement with the illegal transfer of money from Ko-
rea. No article 31 UCMJ or Miranda rights advisements
were given. Sergeant Kershaw repeatedly requested legal
counsel and initially refused to answer any questions with-
out legal counsel present. Mr. W told Sergeant Kershaw
that he would not be criminally charged for his involve-
ment, and further stated: “If I'm not interested in you for
prosecution, no one here is.” # After assurances and further
badgering by Mr. B, Sergeant Kershaw relented and ex-
plained how he helped a Korean national illegally smuggle
over $200,000.00 out of Korea. Captain C apparently re-
mained silent throughout the interview. N

At trial, the defense counsel moved for dismissal of all
charges on grounds of immunity. Alternatively, the defense
counsel argued that even if Sergeant Kershaw was not
cloaked with immunity, his due process rights were violat-
ed. The military judge ruled against the defense on these
motions. A third motion to suppress all pretrial statements
and derivative evidence obtained in violation of appellant’s
rights was withdrawn by the defense. 2

'The Army Court of Military Review found that Ssrgcant
Kershaw was not granted immunity expressly or implied-

ly.2¢ However, the court expressed “disappointment” with

Captain C’s conduct as his silence “encouraged the only
possible perception—that in return for appellant’s coopera-

tion and information concerning the money changing

‘scheme, the United States, including the Army, had no in-
tention to prosecute appellant in any court.”?’ By setting
aside and dismissing the charges, the court would not allow
the prosecutorial authorities to ‘‘stand back and deny

knowledge, responsibility and participation in Mr. W’s in-
vestigation and then profit from the results simply because -

a formal grant of immunity was not initiated and signed.” 2*

“When the facts suggest a reasonable belief on the part of
'your client that immunity was promised for cooperation,
defense counsel should explore the nature of the possible
immunity and whether a due process argument can be in-
terposed as a bar to prosecution. Captain Jeffrey J. Fleming

MId at725.

' Post-trial Submissions

In order to clarify and better préserve issues for appeal,
post-trial submissions to convening authorities can be im-
proved by (1) adopting the memorandum format of Army
Regulation 340-15;% (2) concisely stating, in the first para-

_graph, the relief requested; (3) appropriately labeling the

matter as either “R.C.M. 1105 Matters” or “Clemency Pe-
tition”; and (4) raising all potential legal issues for appeal
pursuant to Rule 1105.3%

Use of these guidelines will reinforce trial defense coun-

“sel’s desire to prepare issues for appeal and increase the

clarity and brevity of the requests for relief. Submission of a
four-page document, in pleading format, which recites facts
and “buries” the relicf requested, is not helpful to the con-
vening authority. Furthermore, the common practice of
stating the client’s offenses and punishment in the first par-
agraph of a request tends to draw attention to the client’s
wrongdoing. A better practice is for trial defense counsel to
use the memorandum format of AR 340-15 to which the
convening authority is accustomed.?' An example of an
R.C.M. 1105 submission follows as Sample 1; an example
of a petition for clemency is at Sample 2. Captain Jon W.
Stentz

! Sarﬁple 1

DEPARTMENT OF THE ARMY
U.S. Army Trial Defense Service
Fort Zero Branch Office
APO 09025-5555

JALS-DA (MARKS NUMBER) 5 May 1988

MEMORANDUM THRU: Staff Judge Advocate, 11th Infantry
Division, ATTN: AERJA, APO 09025-5555

FOR: Commander, 11th Infantry Division, APO 09025-5555
SUBJECT: R.C.M. 1105 Matters, United States v. Doe

1. [Specifically request action.] Request you set aside the findings

“of guilty as to the Specification of Charge I and Charge I, and or-

der a sentence rehearing.

2. [Discuss legal issues as appropriate.] As explained below, the
‘Staff Judge Advocate’s post-trial recommendation is incorrect, and

on behalf of my client, Private I. A. Doe, I respectfully disagree
with the SJA's recommendation to you. The evidence is insuffi-
cient as a matter of law to support the findings of guilty as to the
Specification of Charge I and Charge I (attempted distribution).
The offense of attempt requires a substantial step towards commis-
sion of a crime, and that substantial step must be strongly

- corroborative ‘of the firmness of an accused’s criminal intent. See

United States.v. Byrd, 24 M.J. 286 (C.M.A. 1987); United States v.

#3The Army court expressed grave concern over defense counsel’s withdrawal of this motion as‘ﬁppella.nt was clearly entitled to suppression of all state-
ments and any derivative evidence obtained as & result of the illegal custodial interrogation under Miranda v. Arizona, 384 U.S. 436 (1966). Kershaw, at 725,
n.4. The court found the military judge’s failure to assure the evidence was admissible contributed to the unfairness of the proceedings. Id. at 8.

%14 at 727.
14, at 728.
2B

29 Army Reg. 340-15, Preparing and Managing Correspondence (12 No'y. 1986) [hereinafter AR 340-15].

%0 See Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1105 [hereinafter R.C.M.). A recent Note discussed the importance of prop-
erly labeling post-trial submissions as R.C.M. 1105 matters where legal errors are alleged; Wilkins, What's in a Name?, The Army Lawyer, Feb. 1988, at 37.
See also United States v. James, 24 M.J. 397 (C.M.A. 1987) (summary disposition); United States v, Silva, 23 M.J. 264 (C.M.A. 1987) (summary disposi-
tion); United States v. McDaniel, CM 8601388 (A.C.M.R. 30 Oct. 1987) (unpub.). ‘

31 The 12 November 1986 Update of AR 34019 requires the use of the memerandum format which replaces what had been referred to as the military letter.
Accordingly, trial defense counsel should use it for correspondence within and between Army commands. See para. 2-2, AR 340-1S. :
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Bucknell, 26 M.J. 523 (A.CM.R. 31 March 19885 In Private
Doe’s case, the evidence is simply too ambxguous to support the
findings.

a. At Private Doe’s trial, the Govemment pmented evtdenoe that
Private Doe entered his automobile with the Criminal Investiga-
tion Command agent and discussed where to get drugs. They
never discussed price, quantity, or even the type of drug. Further-
more, they never drove the automobile off post where the drugs
could be purchased. Accordingly, the evidence is insufficient to es-
tablish the offense of attempt.

b. Because there is a reasonable ‘probabtllty that the sentcnce
would not have been the same absent the finding of guilty as to the
Specification of Charge I and Charge I, a rehearing on sentence .is
required. See United States v. Kinman, 25 M.J. 99 (C.M.A. 1987).

3. POCis" at tele. :123-4567

i ‘ HADLEY V. BAXENDALE
CPT, JA - .
Trial Defense Counsel

" Sample 2

DEPARTMENT OF THE ARMY'
U.S. Army Trial Defense Service
Fort Zero Branch Office
APO 09025-5555
JALS-DA (MARKS NUMBER) 5 May 1988

MEMORANDUM THRU: Staff Judge Advocate, llth Infantry
Division, ATTN: AERJA, APO 09025-5555

FOR: Commander, 11th Infantry Division, APO 09025-5555

4. POCiis

SUBJECT: Petition for Clemency; United States v. Doe
1. [Specnﬁcally request action.] Request you take actlon dxsapprov-

-mg all'confinement in excess of one year.

2. [State supportmg reasons] As counsel for Private 1. A. Doe,

123-45-6789, B Company, 15th Evacuation Hospltal who was
convicted of AWOL larceny, and distribution of marijuana, I
hereby request you consider the followmg factors in support of
this petmon

a. Followmg trial, anate Doe assisted the Cnmmal Investiga-
tion Command in apprehending Mr. Smith S. Smith, reputed to

" be the largest drug dealer in the Fort Zero area.

‘ b anate Doe has returned to his roommate a.ll $105 00 taken
on 5 July 1987.

" ¢ Private Doe has an outstanding military record and was con-
sidered to be “‘one of the best young soldiers i in the company"
by his company commander. :

d. Prwate Doe’s mother, who is hospitalized, is partially de-
pendent on anate Doe for support

3.. For the foregomg reasons, . Private Doe requests you not ap-
prove any confinement in excess of one year.

at tele 1234567

HADLEY V. BAXENDALE
CPT, JA )
Trial Defense Counsel

‘ 'Gover'nmeut Appellate Division Note

Innted Comment ona Defendant’s Refusal to Testlfy in the Wake of Umted States v. Robinson

Captain Joseph P Falcone .
Government Appellate Division

Uuited States f. Robluson

In United States v. Robinson' defense counsel mentioned
several times in his closing argument that the government
did not allow the defendant (who did not testify) to explain
his side of the story and had unfairly denied him the oppor-
tunity to explain his actions.? Out of the jury’s presence,
the prosecutor objected to defense counsel’s remarks, and
contended that the defense had opened the door to
commenting upon the defendant’s failure to testify.? ‘The

judge agreed and the defendant did not object. The prosecu-

tor, in his rebuttal summation, remarked that the defendant
“could have taken the stand and explained it to you any-
thing he wanted to. The United States of America has given

1108 S. Ct. 864 (l988)
21d. at 866. :
3Id et 867.

SId. at 868.

" him, throughout, the opportunity to explain.” ¢ Defense
_counsel did not object The Judge gave the jury a cautionary
,mstructlon

The Supreme Court held that the prosecutor s comment

.did not violate the defendant’s fifth amendment privilege to

be free from compulsory self-incrimination.® The defense
counsel’s closing argument remarks were interpreted to
mean that the government had not allowed the defendant to

~explain his side of the story either before or during trial.
-The prosecutor’s statements, in light of defense counsel’s

comments, did not infringe upon the defendant’s fifth
amendment rights. The Court held that those rights are vio-
lated when a prosecutor, on his own initiative, asks the jury
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to draw an adverse inference from a defendant’s silence or
to treat such silence as substantive evidence of guilt.¢ No
violation of the privilege takes place however, when the
prosecutor’s reference to the defendant’s opportunity to tes-
tify is a fair response to a claim by the defense. Because the

‘central purpose of a criminal trial is to decide the factual

question of a defendant’s guilt or innocence, it is important
that both the defendant and the prosecutor have the oppor-
tunity to meet faxrly the evidence and arguments of one
another.? :

Compared with precedents ‘that aﬁ‘orded greater heense
to an accused, however, Robinson indicates a break and

needs to ‘be further examined.

. Background

Gnﬂin v. Cahforma and Comments on the Refusal
- to Testify

In Griffin v. California,® the Supreme Court procla.lmed
that comment on the defendant’s failure to testify violated
the self-incrimination clause of the fifth amendment. In
Griffin, the prosecutor commented that the defendant “had
not seen fit to take the stand to deny or explain” and “Essie
May is dead, she can’t tell you her side of the story. The de-
fendant won’t.” In addition, the Court instructed the jurors
that they could take into consideration the failure to testify
in assessing the weight of the evidence against the defend-
ant and draw an unfavorable inference thereon.® The
Supreme Court held that comment on a defendant’s refusal
to testify would penalwe those who invoke the constitution-
al prmlege “What the jury may infer, given no help from
the court, is one thing. What it may infer when the court

solemnizes the silence of the accused into evrdence against
him is quite another.” 1°

Courts then began to apply Griffin in a manner depend-
ent upon a determination of whether the comments were
direct or indirect. The comments in Griffin were clearly di-
rect comments. !t ' Indirect comments, such as those
mentioning that the evidence was “uncontradicted” would

involve a more involved analysis. For example, the slxth'

circuit in Raper v. Mintzes? explained:

The rule set forth in Griffin applies to indirect as
well as direct comments on the failure to testify. Cases
‘involving direct comments pose little difficulty as the

S Id. at 869.

TId. at 869-70.

8380 U.S. 609 (1965).
?21d. at 610, 611.
1014 at 614.

" court must reverse unless the prosecution can demon-
strate that the error was harmless beyond a reasonable

" doubt. . . . Cases .". . involving indirect comments
on the failure to testify are more troublesome. . . .
[W]le recently refused to adopt a per se rule that com- -
ments as to the uncontradicted nature of evidence
violated Griffin even where the evidence in question

- could only have been. contradicted by the defend-
ant. . . . Rather, the court must conduct a “probing

analysis of the context of the comments,” in order to .
determine *“[w]hether the language used was manifest-
ly intended to be or was of such a character that the
jury would naturally and necessarily take it to be a
comment on the failure of the accused to testify.” [Ci-
tations omitted]. *

The‘ Invited Response Doctrine: Previous Cases

This doctrine has its genesis in' Lawn v. United States, "
where the defense counsel, in his closing argument, told the
jury that the prosecution was initiated in bad faith and that
government witnesses were perjurers. The prosecutor in
turn vouched for the credibility of the witnesses, telling the
jury that these witnesses testified truthfully. The Supreme
Court held that defense counsel’s comments clearly invited
the reply. !

Previous cases recognized that the doctrine of “invited
response” did not condone a prosecutor’s descending to the
level of an errant defense counsel, nor did it enact a propo-
sition that two wrongs make a right. It merely recogmzed
that the impact on the defendant from the prosecutor’s mis-
behavior would be less if the defendant’s counsel aroused
the jury against the prosecutor. Setting a conviction aside
would be punitive rather than remedial and would amount
to a windfall to a defendant who hadn’t been hurt by the
prosecutor’s remarks. 6 -

- In Darden v. Wamwnght, 17 the Court again reiterated
that the invited response doctrine was not used to excuse
improper comments, but to.determine their effect on the tri-
al as a whole. In Darden the prosecutor referred to the
defendant as an “animal” and hinted that the death penalty
would be the only guarantee against future recurrences. In
determining whether the defendant had a fair trial, howev-
er, the Court ruled that Darden was not a case where the

11 See, e.g., United States v. Gnggs 735 F. 2d 1318, 1324 (lh.h C:r 1984) (prosecutor's remark that “the defendant has not testified about it” was an unmis-

takable reference to an accused’s exercise of fifth amendment pnvrlege)
12906 F.2d 161 (6th Cir. 1983).

131d. at 164-65. Compare Hearn v. Mintzes, 708 F.2d 1072, 1077-78 (6th Cir. 1983) (comment that evidence uncontroverted was not harmless) with United

States v. Smger, 732 F.2d 631, 637-38 (8th Cir. 1984) (prosecutor’s description of evidence as “‘uncontradicted” was not an unproper reference to defend-
ant's silence since it was equa.!ly likely that jury viewed the comment as a reference to weight of evndenee against nccused and, in any case, it was clear
beyond a reasonable doubt that jury would have returned guilty verdict regardless)

14355 U.S. 339 (1958).
151d at 359-60 and n.15.

16 United States v. Mazzune, 782 F.2d 757, 763 (7th Cir. 1986), cert. denied, 107 S. Ct. 141 (1986) (prosecutor’s misconduct may just have offset the defense
counsel’s misconduct, thus producing no effect on jury’s deliberation).

17106 S. Ct. 2464 (1986). _ ; ,
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prosecutor’s. argument implicated a specific right of a de-
fendant, such as the right to remain silent. !*. By implication
the Court stated in Darden that violations of fifth amend-
ment rights rise to a higher level of scrutmy than. do mere
mﬂamatory remarks. o

Umted Statesv Young .-

In United States v. Young, 19 the defense counsel, in his
closing argument, intimated that the prosecution deliberate-
ly withheld exculpatory evidence and engaged in
reprehensible conduct by casting a false light on the defend-
ant’s activities. Defense counsel also stated that the
prosecutor did not believe in the government’s case.?® The
prosecutor did not object to the defense counsel’s remarks,
but during rebuttal argument, the prosecutor stated his
opinion that the defendant was guilty and urged the jury to
*do its job.” Defense counsel made no objection. The Su-
preme Court held that the prosecutor’s remarks during the
rebuttal were error, but did not constitute plain error. The
advocacy on both sides in this case was unworthy of emula-
tion. In order to make an appropriate assessment, the
reviewing court should not only weigh the impact of the
prosecutor’s remarks, but must also take into account de-
fense counsel’s conduct. If the prosecutor’s comments were
invited and did no more than respond substantially in order
to “nght the scale,” such comments would not warrant re-
versing a conviction. *! :

The Court noted that reviewing courts’ ought not be put
in the position of deciding which of two mappropnate argu-
ments was the least proper.22 The Court noted that invited
responses could best be discouraged by prompt action by
the bench in the form of corrective instructions to the j jury
and, when necessary, an admomtlon to ‘the errant
advocate,

The Court in Young warned agamst two dangers that ex-
ist when a prosecutor vouches for the credibility of
witnesses and expresses a personal opuuon ‘concerning the
guilt of a defendant. The Court was concerned that such
comments would convey the impression that evidence not
presented to the jury, but known to the prosecutor, sup-
ported the charges against the defendant and thus
jeopardized an accused’s nght to be tried on the basis of ev-
idence presented to a jury. In addltlon, there was a danger

814 at 2472-73.
19470 U.S. 1 (1985).
01d. at 4-5.

21 d, at 11-13.
204 at13.

that a Jury would welgh a prosecutor’s opinion more heavi-
ly than their own view of the evxdence 2 ‘
e ErrorAnaIyszs o
* Plain Error Federal couris have consistently’ mterpreted
the plain error doctrine as requiring an appellate court to
find that the claimed error not only seriously:affected sub-
stantial rights but that it had an unfair prejudicial impact
on the jury’s deliberations even though an objection at trial
was not made. Only then would the court be able to con-
clude that the error undermined the fairness of the trial and
contributed to a miscarriage of justice. 2

In Young, the Court ¢concluded that notwuthstandmg the
defense counsel’s breach of ethical standards, the prosecu-
tor’s statement of his personal opinion should not have been
made. The Court concluded, however, that any potential
harm from this remark was mitigated by the jury’s under-
standing that the prosecutor was countering defense
counsel’s repeated attacks on the prosecution’s integrity
and defense counsel’s assertion that the evidence estabhshed
o such crime. 2

- Factors that mﬂuenced the court to conclude that the

‘prosecutor’s remark was not prejudicial included the fact

that the evidence was overwhelming and the fact that the
jury had acquitted the defendant of the most serious charge
he faced. This reinforced the court’s conclusion that the ju-
ry was not mﬁuenced by the prosecutor 5 remarks u ~

Harmless Error Superwsory power. to reverse a convxc-
tion 1s not needed as a remedy when the error to which it is
addressed is harmless because, by definition, the conviction
would have been obtained notwithstanding the legal error.
Itis the essence of the harmless error doctrine that even in
cases where a constitutional violation takes place, a judg-
ment may stand when there is no reasonable probability
that the practice complamed of mJght have contnbuted to
‘the convtctlon » ‘ :

. In Umted States Y. Hastmg29 the prosecutor, aver a de-
fense objection, .told the jury that the defendants “didn’t
challenge the government’s case. The Supreme Court not-
ed that “[t]he question a reviewing court must ask is this:
absent the prosecutor’s allusion to the failure of the defense
to proffer evidence to rebut the testimony of the victims, is
it clear beyond a reasonable doubt that the jury would have

LA

23Jd. See United States v. Modica, 663 F.2d 1173, 1181-82 (2d Cir. 1981), cert. denied, 456 U.S. 989 (1982) (although trial judge did not minimize any
prejudice by having remarks stricken or by issuing cautionary instruction, no prejudice was apparent in that accused's story was mherently implausible), and
Hearn v. Mintzes, 708 F.2d 1072, 1077 (6th Cir. 1983). Note that the giving of & cautionary instruction by the trial judge that the jury is.not to draw any
adverse inference from the defendant’s decision not to testify is proper even if such mstructlon is given over the defendant’s objection. Lakes:de v. Oregon,
435 US. 333 (1978)

24Umted States v. Young, 470 US. 1, 18-19 (1935)

254, at 15-16. See Federal Rule of Criminal Procedure [heremafter Fed. R. Cnm P] 52(b) (plam errors or defects aﬂ'ectmg substantial rights may be no-
ticed although they were not brought to the attention of the court). ) ‘ ’

26 United States v. Young, 470 U.S. 1, 17-18 (1985).
2714, at 18-20 and n.15.

x® Chapman v. California, 386 U.S. 18 (1967); United States v: Hasting, 461 U.S. 499, 506. (1983) See also Fed. R. Crim. P. 52(b) (any error, defect u-regu-
larity or variance which does not affect substantial rights shall be disregarded). .

29461 U.S. 499 (1983). o " ,
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returned a verdict of guilty?” based on the record ‘as a
whole.*® The Court recognized that the prosecutor’s re-
marks, although error, were harmless. ' RN
Military Practice Military practice parallels its federal
‘counterpart. It is erroneous for a military trial counsel;to
comment on an accused’s exercise of the right against.com-
pulsory self-incrimination.*' In United States v. Remai*
the Court of Military Appeals made it clear that the harm-
less error analysis applied to military courts. Citing United
States v. Hasting, the Court of Military Appeals noted:

We perceive no reason why, by the failure to apply the
harmless error test, a convicted service member should
receive a windfall not available to his civilian counter-

. part. Instead, the recent enactment of legislation which
for the first time subjects courts-martial to direct re- -
view by the Supreme Court tends to suggest a

~ congressional intent that the same standards should be -
applied in the review of a court-martial conviction that
would be employed in the review of a civil court
conviction, ¥ : ? :

Military case law, like its federal counterpart, has examined
the effect of indirect prosecutorial comments on refusal to
testify. For example, in United States v. James the prose-
cutor’s comment that the evidence was uncontradicted and
that the accused was in the room when the drug transaction
took place was not taken by the court as a comment on an
accused’s failure to testify. Similarly, in United States v.
Zeigler, where the prosecutor mentioned that the only ev-
idence presented were certain documents as well as the
testimony of people on the stand, the court held that it was
a fair comment on the state of the evidence. There is a
dearth of military cases, however, on the application of the
invited comment doctrine. ST

Effect of Robinson B o

The Supreme Court in Robinson declared that the hold-
ing in Griffin was not to be read too broadly. By its
narrowing of the Griffin case, Robinson eliminated the ex-
amination of whether the comments constituted error in a
case involving an invited response.* :

In construing United States v. Griffin, the Supreme Court
in Robinson noted that: , . o

The Court of Appeals and respondent apparently take
‘the view that any “direct” reference by the prosecutor
to the failure of the defendant to testify violates the
Fifth Amendment as construed in Griffin. We decline

0 4. at 510-511,
31 United States v. James, 24 M.J. 894 (A.C.M.R. 1987); United States v.

to give Griffin such a broad reading, because we think
such a reading would be quite inconsistent with the
_Fifth Amendment, which protects against compulsory
self-incrimination. The Griffin court addressed
prosecutorial comment which baldly stated to the jury
that the defendant must have known what the disputed
facts were, but that he had refused to take the stand to
deny or explain them. We think there is considerable
difference for purposes of the privilege against compul-
sory self-incrimination between the sort of comments
involved in Griffin and the comments involved in this
case. ¥’ _
In Robinson, the Supreme Court rejected the method of
examining whether the comment was direct or indirect, in
construing fifth amendment issues. *® The lower court had

applied the direct/indirect analysis and found the com-
ments to be an “overt reference on the defendant’s failure

to testify.”® The Supreme Court stated that Griffin only
covered cases where the prosecutor baldly states to the jury
that the defendant must have known what the disputed
facts were, but that he had refused to take the stand to deny
or explain them.* This narrows Griffin to its facts: that
while an unprovoked assertion that the defendant knew the
facts but refused to take the stand is not proper,
commenting on the refusal to testify is acceptable.

"The Court in Robinson clearly modified its decision in
Young. In Young the Court stated that while a reviewing
court must take into account the defense counsel’s opening
salvo in weighing the impact of the prosecutor’s remarks,
the court must ultimately decide whether the prosecutor’s
remark affected the fairness of the trial and unfairly
prejudiced the defendant.* Prosecutorial comments, al-
though erroneous, would be examined to determine their
prejudicial effect. - ' -

_ In Young, the Court stated that it desired to minimize
“invited” responses.* In Robinson, the Court stated that
no error occurs when the prosecutor fairly comments on
the defendant’s failure to testify, when the defendant had
already opened the door. The Court in Robinson concluded:

[The] central purpose of a criminal trial is to decide
"the factual question of the defendant’s guilt or inno-
cence. To this end it is important both the defendant
and the prosecutor have the opportunity to meet fairly
the evidence and arguments of one another. The broad
dicta in Griffin to the effect that the Fifth Amendment
“forbids . . . comment by the prosecution on the ac-
cused’s silence,” must be taken in the light of the facts

'Harris, 14 M.J. 728 (A.F.CMR. 1982), United States v. King, 13 M.J. 863

(N.M.C.M.R. 1982), petition denied, 14 M.J. 205 (C.M.A. 1982). See also Military Rule of Evidence 301.

3219 M.J. 229 (C.M.A. 1985).
3 1d. at 233. .
3494 M.J. 894 (A.C.M.R. 1987).

35 14 M. 860 (A.C.M.R. 1982), petition denied, 15 M.J. 461 (C.M.A. 1983).

36 United States v. Robinson, 108 S. Ct. 864, 868-869 (1988).
3714 at 868-69.

38 Id.

39716 F.2d 1095, 1098 (6th Cir. 1983), rev'd, 108 S. Ct. 864 (1988).

%0 United States v. Robinson, 108 S. Ct. 86469 (1988). .

41 United States v. Young, 470 US. 1, 12-14 (1985).

214 at 14.
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of that case. It is one thing to hold, as we did .in
Griffin, that the prosecutor may not treat g defendant’s
exercise of his right to remain silent at trial as substan-
tive evidence of guilt; it is quite another to urge; as
defendant does here, that the same reasoning would
forbid the ‘prosecutor from fairly responding to an ar-
‘gument of the defendant by adverting to-that silence.
There may be some “cost” to the defendant in having
remained silent in each situation, but we decline to ex-
-pand Griffin to preclude .a fair response by.the
prosecutor in situations such as the present one. 4

The Court found support for this posmon in Lockett v,
Ohio.* In Lockett, it was found that the defense counsel fo-
cused the jury’s attention on his cllent's silence. The defense
counsel stated to the jury that his client would be a witness
and that the defendant had a defense. In fact the dcfenda.nt
did not testify. In closmg argument the prosecutor then
noted that the state’s evrdence was "unrefuted" and
“uncontradicted.” nay «

In Lockett, “the prosecutor s closmg remarks added
nothing to the impression that had already been created by
Lockett’s refusal to testify after the jury had been promised
a defense by her lawyer and told that Lockett would take
the stand.” % (Emphasis added). In Robinson the prosecu-
‘tor’s remarks clearly added something to the case: while the
accused claimed that he was prevented from testifying, the
-prosecutor added that the accused was able to testrfy but-in
‘ fact would not. : .

: In Young the Court reoogmzed that the. prosecutor s re-
marks constituted error, although it did not rise to the level
of ‘plain ‘error.*’: Because no error :-was found in Robinson,
there was no examination of the effect of the remarks on
~ the trial as a whole, or a determination of whether over-
. ‘'whelming evidence of guilt existed. “Because we conclude
there was no constltutlonal error at all, we do not reach the
plain error issue”*s

The Court in Robinson, in 4 footnote, explarned why the
- comments in Young were improper, while the.comments in
Robinson were allowed. The Court stated

In Umted States v. Young, and Darden v Wamwnght
we concluded that statements by the prosecutor which
inflamed the jury, vouched for the credlblhty of wit-
nesses or offered the prosecutor ] personal opinion. as
to the defendant’s guilt were improper, but we held

43 United States v. Robinson, 108 S. Ct. 864 869—70 (19as) [cltatlons omrtted]

“433 U.S. 586 (1973) See Robmson, 108 S. Ct. at 869.- FRTRER
45 Lockett v. Ohio, 438 U.S. 586, 594-95 (1978).

.. ,perfectly | proper. o e

- - that in context, those statements did not necessitate re-

. versal. In contrast, a reference to the defendant’s
failure to take the witness stand may, in context, be

IR

Under this analysis, cases such as Young, where the prose-
cutor responds to defense comments with inflammatory
remarks‘ that the accused is ‘guilty and the j jury should *do
its job” will be exarnined for error. Cases such as Robmson,
however, where the prosecutor responds to defense com-
ments by alludmg to an accused’s silence, will not be
analyzed for error. This distinction is recognized in the
aforementioned footnote’ of the Robinson opinion. It ap-
pears that the Court views Robinson as something other
than an 1nv1ted response case. “Robinson comes under the
new rubric of “falr comment,” which has a much ‘broader
apphcatron than is found in invited response cases. This is a
significant departure from a long line of military and civil-
ian precedent that has interpreted the fifth amendment
guarantee against self-incrimination to mean that
Jprosecutorial comments on the failure to testify violated a
basic’ constltutlonal nght and would be examined to deter-
mine their eﬂ'ect Inflammatory remarks to a jury (other
than those commenting on a failure to testify). have never

.enjoyed the same degree of scrutiny.* Robinson gives the

defendant a greater degree of protection from inflammatory
comments,:and minimal protection from comments about a
failure to testify, supposedly because the defense has
“opened the door ” This is 1rrat10na1

Nevertheless, mxhtary counsel should be aware that
Rabinson stands for the proposition that the prosecutor’s
comments in that case were not meant to bear on the ac-
cused’s guilt but merely made the jury aware that the
government had not barred the accused from taking the
stand after the defense put that contention in issue. Military
prosecutors may fairly comment on an accused’s failure to
testify. in such circumstances and not run afoul of the fifth
amendmerit.. Therefore any reluctance to make such refer-
ences is removed. While uninvited direct remarks by a
prosecutor ta a.jury concerning an accused’s exercise of
fifth amendment rights constitute error, an accused can for-
feit that protection by putting that contention in issue.
Defense counsel should be wary of engaging in argument
whose net result would allow the prosecution to highlight
their. client’s sﬂence

“n

4614, at 595. In addition, the comments in Locketr were indirect (remark that the evndence was “uncontradicted””) whﬂe in Robmson the comments were

~ direct (he “could have taken the stand and explained it to you™).
47 United States v. Young, 470 USS. 1, 14 20 (1985).

3 United States v. Robinson, 108 S. Ct. 864, 868 (1988). Justice Blackmun, in his concurring in part and dlssentmg in part oprmon in Robin.son noted "the
considerations taken into account by the court in determining no error occurred should have been weighed, instead, in assessing whether the prosecutor’s
error qualified as plain error, requiring reversal despite the absence of a contemporaneous objectlon ” 108 8. Ct. at 870

1d. at 869 n.5 [citations omitted].

%0 See, e.g., United States v. Darden, 106 S. Ct. 2464, 2472 (1986) (“{tlhe prosecutor's argument did not mampulate or ‘misstate the ewdence, nor dtd it
implicate other specific rights of the accused such as the right to counsel or the right to remain silent”).
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R SRR Tnal Defense Service Note

'The “Good Faith” Exceptlon to the Commander’s Search Authonzation‘ An Unwarranted Exceptmn
toa Warrantless Search :

Captain Frank W. Fountain
~Fort Lewus Fteld Oﬁice, U.S. Army Trial Defense Service -

~ IntroduCtion

Durmg the 1984 summer term, the Umted States Su-
preme Court adopted the “good faith”. exceptlon to the
exclusionary rule in Unlted States v. Leon.!. This rule per-
mits the admission of evidence seized during searches that
were conducted by law enforcement officers acting in objec-
tively reasonable reliance on a warrant issued by .a neutral
‘and detached magistrate, even if that warrant is defective: ?

Many writings soon appeared concerning the expected
impact of this rule.? Articles in the military law publica-
‘tions addressed the applicability of this new rule to the
military Justlce system. These articles recognized that ap-
_plying this rule to a commander’s search authorization
creates special hazards. *

These dangers arise because a commander’s search au-
thorization is distinctly different from a search warrant.*
The commander’s authorization need not be in writing,
need not be based on a written affidavit, and need not be
based on an oath or aﬁirmmon'.ﬁ ‘~Moreover, by:'yirtue of

their posmon, commanders are not as neutral and detached

asa magxstrate ?

'I'he Court of Military Appeals Appears Poised to Decide
= the Applicability of the “Good Faith” Exception to a

Commander’s Search Authorization

Although four years have passed since the Supreme
Court adopted the Leon rule, the military courts have not
issued definitive guidance regarding whether the “good
faith” exception applies to 2 commander’s search authoriza-
tion. The only two Court of Military Review decisions that
have actually decided the issue have reached opposite re-
sults,? and the Court of Military Appeals has not yet

‘decided this issue.

. On May 23, 1988, the Court of Military Appeals came
tantahzmgly close, in United States v. Queen.® Although
the court had granted this issue for review, ° the court re-
turned the case for an evidentiary hearing.!! The court
noted, “[I]t should not be automatically assumed that the
‘good faith exception’ for search warrants applies to a com-
mander’s authorization of a search.”'? The court then

1468 U.S. 897 (1984). This excepuon was also applied that same day in Massachusetts v. Sheppa.rd, 468 U.S. 981 (1984).

.2 Leon applies the exception when the warrant is defective because the magistrate lacked probable cause; in Leon, it was determined that the information
relied on was stale. Sheppard applies the exception when the warrant is defective for technical reasons; for example, as in Sheppard, if the warrant does not
describe the specific property to be seized or fails to incorporate by reference the description set out in the affidavit submitted by the law enforcement officer,
the fruits of the search are still admissible prowded that the executing officer reasonably and in good faith relied on the warrant. The costs and bencfits of
permitting such an exception are ably discussed in LaFave, “The Seductive Call of Expediency™: U.S. v. Leon, Its Rationale and Ramifications, 1984 U. Ill.
L. Rev. 895 (1985).

3 See, e.g.. Alschuler, “Close Enough for Government Work™: The Exclusionary Rule After Leon, 1984 Sup. Ct. Rev 309; Bradley, The “Good Faith” Excep-
tion Cases: Reasonable Exercises in Futility, 60 Ind. L. J. 287 (1985), and Wald, The Unreasonable Reasonablenes: Test for Fourth Amendment Searches, 4
Crim. Just. Ethics 2 (Winter/Spring 1985).

4 Gilligan & Kaczynski, Of Good Faith and Good Law: United States v. Leon and the Mﬂitary Jusnce System. The Army Lawyer, Nov 1984, at 1; Vienna &
Chema, United States v. Leon: Good Faith and the Military Commander, 25-A.F. L. Rev. 95 (1985); Stevens, Examining the “Good Fanh" Exception to the
Exclusionary Rule and Its Application to Commanders® Search Authorizations, The Army Lawer, June 1986, at 55.

5 Manual for Courts-Martial, United States, 1984, Mil. R. Evid. 315(b) defines the terms “search warrant" and “scarch authorization.”

6 United States v. Stuckey, 10 M.J. 347 (C.MLA. 1981). L :

1. _
8 In United States v. Johnson, 21 M.J. 553 (A.F.C.M.R. 1985), rev'd on other grounds, 23 M.J. 209 (C.M.A. 1987), the Air Force Court of Military Review
held that it could not *'adopt & ‘good faith’ exception under our Military Rules of Evidence, as presently written.” This court recognized that “[i]t is slgmﬁ
cant to note there is no ‘good faith’ exeeptlon in the Military Rules of Evidence, and we find that we cannot interpret one into the rules.” (emphasis in the
original) Such an exception is now embodied in Military Rules of Evidence 311(b)(3). See infra note 14.

In United States v. Queen, 20 M.J. 817 (N.M.C.M.R. 1985), rev'd on other grounds, 26 M.J. 136 (C.M.A. 1988), the Navy-Marine Corps Court of Military
Review adopted the “good faith” exception for & written search authorization issued by a commander and relied on in “good faith” by the searching official;
the court noted that none of the exceptions in Leor applied. The Queen court relied on the rationale of United States v. Postle, 20 M.J. 632 (N.M.CM.R.
1985); the Postle court noted that the “good faith™ exception applied to & commander’s search autBorization, but this conclusion was not a true holding since
the court returned the case to the trial court for the trial court to apply the "tota.hty of the circumstances” e.nalysns from Olinois v. Gates, 463 U.S. 213
(1983), to the determination of whether probable cause existed in the first place; in other words, the Postle court’s opinion was only edvnsory )

The only Army Court of Military Review case to address the “good faith” exception mentioned in a footnote that the searcher had relied in good faith on
the search authorization; this case declded however, that the evidence at issue was admissible on a different ground United States v. Ayala, 22 M.J. 777, 782
n.9 (A.C.M.R. 1986). . . . .

926 M.J. 136 (CM.A. 1988).
1014 at 137.

14 at 142. The Court concluded that the defense had created an lnferenee that an affiant’s statements to the commander who authorized the search were
made falsely or with reckless dxsregatd for the truth. A search bascd on |uch flawed statements would not be permitted even under Leon. Leon, 468 U.S. at
923.

12 Oyeen, 26 MJ at 142. o
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directed that the case-be returned directly to it .to ‘address’

the “good faith™ exception issue if that issue remains alive

after the hearing. "’ This article explores the applicability of
the *“good faith” exception to a commander’s search au-
thorization and concludes that the court should reject this . -

exception. 4

The Military Rule Itself :

The Military Rules of Evidence now permit the use of ev-
.idence obtained as a result of an unlawful search if three
conditions are met: (1) a commander authorizes the search,
(2) the commander had a “substantial basis” for determin-
ing the existence of probable cause, and (3) “[t]he officials
secking and executing the authorization reasonably and
with good faith relied on the issuance of the authoriza-
tion. . . .””!* This provision took effect on March 1,
1986, 16 and has not yet been the subject of any court
decxsxons 17 4
‘ Rejectmg a “Good Faith” Exception for a Commander’s
' Search Authorizatrou Furthers the Purpose of the

Exclusionary Rule - -

The three reasons that justified a “‘good falth” cxceptron
‘in Leon were: (1) the conclusion that the historic purpose of
‘the exclusionary rule is to deter police misconduct, (2) the
absence of evidence suggesting that judicial officers are in-
clined to ignore fourth amendment limitations, and (3) the
_absence of any basis for believing that the “exclusion of evi-
dence seized pursuant to a warrant will have a significant
deterrent effect on the issuing judge or magistrate.” '* None
‘of these reasons supports adopting a “good faith” exception
for a commander’s search authorization. In fact, these rea-
sons support rejectmg such an exceptlon o

13 Id

Even if one assumes that the only, purpose of the exclu-

‘sionary rule is to deter police misconduct, * that purpose is

still served by applying the exclusionary rule to a com-

'mander’s search authorization. The commander is enough

of a law ‘enforcement officer to be deterred by the exclusion
of evidence obtained as a result of the illegality that might

-be committed in the process. The commander has been

called the “chief law enforcement official” within the com-
mand,?® and is charged with maintaining discipline and
fitness within his or her unit. The Court of Military Ap-
peals has recognized that the commander is not a
magistrate.?! Indeed, the distinction between a magistrate

"and a military commander is so s1gmﬁcant that it allows the

commander to escape the bounds of the fourth amend-

‘ment’s warrant clause entirely. > The Queen court itself

specifically recogmzed this distinction and found that a mil-
itary commander “‘is more analagous to a police officer than

‘to a judge.” 2 Thus, the commander’s law enforcement re-

sponsibility has already generated an exception for a search
authorization: it need only be “reasonable” within the first

clause of the fourth amendment. %

There is ewdence to believe that a commander is more
inclined o ignore fourth amendment limitations than is a

‘magistrate. In one of the three relevant military appellate
‘cases, the commander was waiting for the pohce officer

secking the authorization with *pen in hand”; his inclina-
tion to “rubber stamp” the request was so obvious that the
police officer took special care to explain all of the informa-
tion he had to the commander.?s The commander’s
motivation to “shoot now and ask questions later” is under-

-standable given the responsibility he has for the welfare of

his subordinates. When put to the choice, the commander is
likely to choose the welfare of many subordinates over the

rights of one. The magistrate never faces this dilemma.

14 This article will not address the apphcabrhty of the “good faith" exceptlon to search duthonzatlons issued by mﬂltary Judges or magistrates or to search

warrants issued by competent civilian authority. For a discussion of the applicability of the “good faith” exoeptlon in these cu'cumsumccs, see Stevens, supra

note 4, at 63.

15 Manual for Courts-Martial, United States, 1984, Military Rule of Evidence 311(b)(3) (as amended by Exec Order No 12,550, mfm note 16) provrdes
- (3) Evidence that was obtained as a result of an unlawful search or seizure may be used if: - .
(A) The search or seizure resulted from an authorization to search, seize, or apprehend issued by an mdmdua.l bompetent to issue the authonzatlon
under Mil. R. Evid. 315(d) or from a search warrant issued by competent civilian authority; ) .
(B) The individual issuing the authorization or warrant had a substantial basis for deterrmmng the ex1stence of probable cause; and - :
(C) The officials secking and executing the authorization or warrant reasonably and with good faith relied on the issuance of the authorization or -

warrant. Good faith shall be determined on an objectrve standard.

This provision exceeds the Leon rule in two major ways. First, while Leon was hmrted to warrants issued by maglstrates or judges, this prov1slon extends
to search authorizations by commanders. Second, this provision applics to evidence obtained from apprehensions or arrests and not'just searches. Although
- this article will not directly address the propriety of extending the “good faith” exception to apprehenslons or arrests, much of the analysis seems to apply

with equal force to such authonzatlons
16 Exec. Order No. 12,550, 51 Fed. Reg. 6,497 (1986)

oLk

7 The Queen Court recognized that at the time of Queen s trial this prowslon had not yet been promulgated Queen, 26 M J at 141

18 Leon, 468 U.S. at 916.

;19 No case has yet gone that far. The closest nssemon is that the “pnme" purpose of the exclusronary rule ls to deter polrce misconduct. Um!ed States V.
Calandra, 414 U.S. 338, 347 613 (1974). In Leon itself, the Court spoke of the functions of the exclusionary rule in‘the plural: “We have concluded that, in
the fourth amendment context, the exclusronary rule can be modified somewhat without jeopardizing rts mtended funcnons ” Leon, 468 U S. at 905 ro

mStuc:key, 10 MLJ. at 359 (quoting with approvnl United States V. Ezcll 6 M J. at 328 (1979))

21 Stuckey, 10 M.J. at 361.
2The fourth amendment provides:

oy

The right of the peop]e to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be vmlated and’
no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the per-

sons or things to be seized.

Stuckey held that a commander’s search authonzatron need not meet the requrrements of the warrant c]nuse Smckey. lO M J at 361

B Oueen, 26 M.J. at 14142,

24 Stuckey also held that 8 commander’s search authonzatron is govemed solely by the ﬂrst clause of the fourth amendm-t Stuckey. 10 M J. at 361

25 postle, 20 MLJ. at 635.
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“her lawyer, the trial counsel. If the

The exclusion of evidence seized pursuant to an illegal

-search authorization is likely to have a significant deterrent

effect on the 1ssumg commander. Although the magistrate
or judge who issues the warrant may never learn that their
decision was later invalidated, the ‘commander is likely to
know immedxately after the suppresslon hearing. Since that
authonzatlon may be oral and since such decision need not
be based on a written ‘affidavit, the commander is almost
certamly going to be called to testif { ‘at the suppression
hearing. In addition, even if not called to testify at ‘that
hearing, the commander will almost certamly have played a
sxgmﬁcant role in the decision to prosecute and may well be
called to testify on the merits or in' sentencmg The com-
mander probably will have ‘discussed the case with his or
ebmmander s decision
results in the suppression of evidence, a direct negatlve con-

sequence ‘will result. /A subordinate Who may very well be

guilty of a crime, may go free. ‘Other subordinates and peers

‘may hold the commander accountable for this “mistake.”

This error in judgment might even be reflected in 2 future
evaluation report. If the evidence cannot be admitted under

‘the *“good faith” exception, the commander will have to
correct the error. If the “‘good faith” exception is invoked

to save the evidence, however, the commander will have lit-
tle incentive to become more profnclent in search
authorization procedures. Such a disincentive is unwarrant-

‘ed for a warrantless seareh authonzatlon

Lo
The Four Safeguards Set Out in Leon Lose Their Power
in the Context of a Commander’s Search Authorization

The Leon Court recognized that the “good faith” excep-
tion does not always operate to ‘save defective search
warrants. The exceptlon will not apply if one of the follow-
ing four factors is present: (1) the affiant knowmgly or
recklessly misleads the magistrate, (2) the issuing magls-
trate wholly abandons their judicial role, (3) the affidavit is
“so lacking in indicia of probable cause as to render official
belief in its existence entirely unreaséhable,” or (4) the war-
rant is “so facially deficient—i.e., in failing to particularize

the place to be searched or the thmgs to be seized—that the
executing officers cannot reasonably presume it to be val-
id.” % These safeguards are inadequate to support a "good :

faith” exception to a commander’s search authorization.

It will be difficult, if not lmposs1ble, to determine if an af-"

fiant has knowingly or recklessly misled the authonzmg

commander. Inquiries inta knowing and reckless misrepre- ..

sentations are difficult under the best of circumstances. In

the context of a search authonzatmn, such an .inquiry is

more difficult because no written .affidavit is required.

Months may pass between the search authorization and the -
suppression hearing. Memories will fade.? Witnesses will ~

not have the benefit of refreshmg their recollection with a
writing and will be free to fill in the gaps in their memories

as they see fit, Compoundmg the dangers inherent in an
oral representation 'is the absence of a requirement for an.
oath or affirmation. An affiant is more likely to exercise

2feon, 468 US. at 923, = . - | ‘ .

‘care in their initial representations if they are required to be

made ‘under oath or affirmation. Thus, at the suppression
hearing, the court will be forced to try.to determine “good
faith” at the time of the issuance of an authorization based
on unrefreshed and objectively unverifiable recall or oral
statements not made under oath or affirmation. Even if the
motive of a witness is pure, his or her memory is fallible.
Without the guarantees of trustworthiness associated with a
writing based on an oath or affirmation, the truth-secking
process may fail. In short, there will be no reliable way to
determme lf thxs safeguard is'ever satisfied.

| Ensunng the existence of the second safeguard—that the
commander: has: not wholly abandoned their judicial
role—is equally fraught with dangers. The only meaningful
check on the wholesale abandonment of the commander’s
judicial role is the ability of the authorization seeker to ob-
serve the actions ‘and hear the words of the commander. It
is unrealistic, however, to expect this to occur. First, be-
cause of the superxor-subordinatc relationship, the seeker
would likely be reluctant to question the commander’s ac-
tions. Second, the seeker is even less hkely to question the
commander’s actions because the secker may realize that
the ‘commander has information about the subject of the
search that the seeker does not have. This propensity to
have additional information is an inherent characteristic of
command that distinguishes a commander from a magis-
trate. Third, through the normal course of their duty to
investigate and dispose of a criminal offense, a commander
learns information concerning a case after a search has been
authorized. It is unrealistic to expect 2 commander to iso-
late the sources of such information. This additional
information, therefore, is likely to influence his or her testi-
mony at & suppression hearing. That a commander is likely
to gain this additional information is another consequence
of command that distinguishes a commander from a magis-
trate. These hazards are not present with a civilian
magistrate’s search warrant.

The safeguard that applies if the affidavit entirely lacks
indicia of probable cause also fails in the context of a com-

.- mander’s search authorization. Because the information

presented to the commander may be oral, later review for

_ facial invalidity will be extremely difficult. More important,

this safeguard is inappropriate for a commander’s search

. authorization because, as noted above, the commander may

know additional information about the subject of the
search, that the seeker will not know. For example, if -the
commander knows that a suspect.has a prior conviction for
the same kind of offense, the commander might rely on that

- fact in their probable cause determination. In short, what

the commander knows, not what the affidavit, even if it ex-
ists, says or fails to say, controls.

It will also be extremely difficult to determine when the
authorization is “so facially deficient . . . that the execut-
ing officers cannot reasonably presume it to be valid.”
Review of an oral authorization is subject to the dangers of

”In Queen ‘itself, Judge Cox eloquently descnbed the dxﬂieultles in reeall that arise when a scarch nuthonzatnon is based on an oral statement: .
It has now been 5 years since [the search authorization requester] approached [the commander] beanng the information given him by his crew mem-
bers. I do not know if he is even alive, much less still in the Navy. If he is still in the Navy, I can only imagine how many seas he will have steered ships
through in the interval and how many intense duties and responsibilities he will have borne, not.to mention the mountains of “people problems” he will
. have encountered. If he can now remember even the names of those informants, much less exactly what they told him and when, he is a better man than

L
Queen, 26 M.J. nt 14344 (Cox, I, dissenting).
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inaccurate recall and misunderstanding inherent in oral

communications. In addition, in the military, the executing
officials may be totally untrained subordinates who have no
means to determine the validity of the authorization and ev-
ery motivation to .comply with the commander’s dxrectlve,
lest they be thought dxsobedxent or derelict. :

Additional Factors Support Rejectmg the “Good Fnith"
‘ Exceptlon

Other aspects. of mﬂltary service also support reJectmg '

the “good faith” exception to a'commander’s search au-
thorization. Personnel turbulence caused by frequent
transfers and terminations of service obligations make it dif-
ficult-to train both commanders and searchers. Even if the
training obstacle  were overcome, this same turbulence
would make it costly and sometimes impossible to recon-

struct what happened in the search process with any degree

of reliability. These dlﬂicultm would hkely be even greatcr
during a war. ‘

Rejecting the “good faith” exception for a commander’ 8
search authorization would encourage authorization seekers
to use military magistrates and judges. Such a practice
should be encouraged.

Perhaps the most persuasive argumcnt against the apph-
cation of a “good faith” exception to a commander’s search

authorization is that if the fruits of a violation of an ac- -

cused’s fourth amendment right to be free from
unreasonable? searches are not suppressed, the violation
will most likely go unremedied. % A military accused is not
free to sue his or her commander for a violation of their
constitutional rights.” A military accused is also not free
to bring a complaint of wrong against a'commander under
article 138, UCM]J, for a matter relating.to military jus-
tice. ¥ Nor is a military accused likely to get relief from the
appropriate Board for Correction of Military Records.®

B Gilligan, supra note 4, at n.163.

RS

‘A Recent Extension of the “Good Faith” Exception“to a
« Wnrrantless Administrative _S_earch Does Not Change the
Last term in Illinois . Krull ¥ the Umted States Su-

prcme Court extended the “good faith” exception to a
warrantless administrative search. Pursuant to a state stat-

‘ute, a police officer conducted a warrantless “inspection” of

an automobile wrecking yard. Although the statute was

_ held unconstitutional, evidence seized pursuant to that stat-
-ute was held admissible. The Court reasoned that excluding

the evidence would have little deterrent effect on the police

-officer who was complying with the statute and no signifi-
‘cant deterrent effect on the legislators who enacted the

statute. The. Court distinguished between the roles of legis-
lators and law enforcers and noted that “[I]egislators enact
statutes for broad, programmatic purposes, not for the pur-
pose of procuring evidence in particular criminal
investigations.” 33 According to the Court, the deterrence

lay in finding the statute invalid, not in excluding the evi-

dence. The commander’s search authorization, however, is
significantly different from the scenario in Krull. First, the
commander -is involved in the law enforcement process in
én individual case. Second, there is no action similar to isi-
validating an offensive statute that acts as a deterrence to
the commander. These differences warrant a different rule,
especially considering the difficulties assoclated w1th oral
representatlons a.nd ora] authonzatlons

Conclusion .
Although the Mxhtary Rules of Evidence now recogmze

& “good faith” exception to a commander’s search authori-

zation, neither wisdom, nor ‘Leon warrants such an
exception. The commander’s search authorization is al-
ready enough of an exceptlon to the tradmonal warrant
requirement.

2 One might wonder whether a commander who lacks “reasonable belief” to find probable cause w1thm the meaning of Mxhta.ry Rule of Evrdence 315(!)
can have a “substantial basis” for determining the existence of probable cause ss required by the “good faith” exception embodied in Military. Rule of Evi-
dence 311(b)(3)(B). But had the drafters intended to apply the same standard, they could have used the samé language. More important, loglc dictates that if
the tests are the same, then there is no need for the “good faith” exception at all. The applicability of the exception does not become an issue unless the
authorization is, by definition, “unreasonable.” Although no military appellate court has addressed the differences between these two standards, civilian fed-
eral courts have applied a lower standard to evidence admitted under the “good faith™ exception. See, e.g., United States v. Little, 735 F.2d 1048 (8th Cir.
1984) (suppressed evidence because the search warrant lacked probable cause), aff’d on rehearing sub nom, United States v. Sager, 743 F.2d 1261 (Sth Cir.
1984) (same evidence admitted in reliance on the “good faith” exception).

% postle noted that the remedy for a violation of the fourth amendment lies “elsewhere than in the exclusionary rule." Postle, 20 M. ). at 647 Itis mterstmg
to note, however, that Postle did not identify where the remedy lies.

31 See Feres v. United States, 340 U.S. 135 (1950), and its progeny, especially Clmppell v. Wallace, 462 U.S. 296 (1983) (applying Feres docmne to protect
military officers from claims by subordinates in the nature of those in Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971)) For a recent
denial of relief, sec Walden v. Bartlett, 42 Crim. L. Rep. (BNA) 2449 (10th Cir. 1988); in Walden, the Tenth Circuit found-that a military prisoner is barred
by the “Feres Doctrine” from bringing a general federal question uctlon under 28 U.S. C 1331 seekmg damages for. ulleged due process violations by mrhtary
officials in his court-martial.

32 Article 138 provides: ;- .
Any member of the armed forces who beheves himself wronged by his commndmg oﬂicer, and who upon due apphcatlon to that eommand.mg oﬁ-

cer, is refused redress, may complain to any superior commissioned officer, whio shall forward the complaint to the officer exercmng general court-
martial jurisdiction over the officer against whom it is made. The officer exercising general court-martial jurisdiction shall examine into the complaint
and take proper measures for redrwsmg the wrong complained of; and he shall, as soon is posslble. send to the Secretary concerned a true statement of
that complaint, with the p had thereon. . )

Uniform Code of Military Justice, art. 138, 10 U.S.C. 938 (1982). ) ’ R

Although this broed language seems to provide a remedy for a fourth amendment violation, service regulauons have removed military justice iatters from

the usual scope of an article 138 complaint. See, e.g., Army Reg. 27-10, Legal Services—Military Justice, ch. 20, para. 20-51(1) (March 18, 1988). Even if

this regulatory restriction on an article 138 complaint is invalid, it is unlikely that & commander can grant any meamngful relief. For exa.mple. there appears

to be no authority in article 138 for any commander to pay any maney to & eumplmnant

33 A Board for Correctron of Military Records may grant rehefonly lf“newnary to correct an error or remove an m]usnee 10 U S.C. lSS?.(a) (1982).
3494 L. Ed. 2d 364 (1987). . , _
3 Id at 376. S : C e
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A commander is too intimately involved in law enforce-
ment activities to be accorded the deference granted a
civilian magistrate. The exclusionary rule’s deterrent pur-
pose is particularly effective for a military commander who
1s more a police officer than a judge. -

The safeguards established to control the “good faith”
exception are insufficient to justify applying it to a com-
mander’s search authorization. The safeguards are
inadequate because the commander’s search authorization
may be based on unsworn, oral statements and need not be
in writing. The reluctance of subordinates to question their
superiors and the willingness of subordinates to comply

with the orders of theu' supenors further weaken these

safeguards.

Personnel turbulence, training difficulties, and a desire to
encourage the use of military magistrates and judges, also
support rejecting the “good faith” cxcepuon for a com- .
mander’s search authonzauan N '

Fma!ly the absence of any other meamngful remedy for
the violation of a soldier’s fourth amendment rights com-
pels the rejection of this unwarranted exception to a
warrantless search.

Trial Judiciary Note

Sentencing Guidelines for Courts-Martial:

Some Arguments Against Adoption

Lieutenant Colonel Craig S. Schwender -
Military Judge, Fifth Judicial Circuit -

Congress mandated sentencing guidelines for federal

courts in 1984 with a goal of reduting a perceived disparity
in sentencing and promoting more evenhanded, predictable
sentences.' The United States Sentencing Commission
worked for three years to develop such guidelines,? which
are now effective in United States district courts for offenses
occurring after 1 November 1987.3 It is too early to tell if
the guidelines are working in the district courts. It is safe to
say, however, that if there is some new and progressive
“gimmick” in the world of jurisprudence, sooner or later
someone will propose its adoption by military courts.

Do We Really Have a Problem?

We desig_ned our system of criminal justice to give differ- -

ent sentences to different people. An individual sentence
specifically tailored to fit both the crime committed and the
criminal that committed it is a goal we seek-* Very rarely
are criminals and crimes similar enough to deserve similar

sentences. When it does happen, however, and the two
criminals get disparate sentences, somebody gets upset.
Usually it is the criminal with the larger sentence.® Some-
times it is a segment of society that feels its members are
too often the recipients of the higher sentence.® I am aware
of no evidence that would indicate, or even hint, that dis-
parate sentences are a significant problem in courts-martial
today.

If an unfairness does occur,” our system has procedures
in place to correct a sentence that is mappropnately severe.
The convening authority can reduce the sentence in the ac-
tion,® and the Courts of Military Review also have the
power to reassess sentences.® This, combined with auto-
matic review!® and free legal representation! adequately
protects service members from the infrequent sentence
aberration.

More often, we have good reasons for different sentences,
reasons that weigh against a constrictive set of guidelines

1 Sentencing Reform Act of 1984 (Chap II of the Comprehensive Crime Control Act of 1984), Public Law 98473, 12 Oct 1984; 28 U.S.C. § 994 (1984). In
its mandate, Congress decreed that under new guidelines sentences were not to vary by more than 25%. 28 U.S.C. § 994(b) (1984). :

2us. ‘Sentencing Commission’s Sentencing. Guldehnes and Policy Statements for the Federal Courts, 41 Crim. L. Rep. (BNA) 3087 (May 6, 1987).

328 US.C. §99%4(p) (1984).

4 See, e.g., Dep't of Army, Pam. 27-9, Military Judges’ Benchbook, para 2-39 (1 May 1982)

3See, e.g., U.S. v. Cooper, 5 M.J. 850 (A.C.M.R. 1978). After conviction ofuttempted rape, 8 court sentenced Cooper to fnteralia, 20 yea.rs oonﬁnement at
hard labor. Two days later his co-accused was tried and sentenced to eonﬁncment of only three years. The oonvemng authonty in his action reduced
Cooper’s confinement to three years,

6Semem:mg Commission member Nlene H. Nngel cited dlsparmes culled from statistics compiled by t.hc Commission. For example, she contended a black
male convicted in the South of selling drugs would very kikely receive a jail sentence, but that drug dea!ers in the Southern District of New York were fie-
quently given probation. 41 Crim. L. Rep. (BNA) 2338 (July 29, 1987).

T There are many who would argue that the unfairness occurs when one emmnalssentenceistoohght

% Uniform Code of Military Justice art. 70, 10 U.S.C. § 870 [hercinafter UCMJ].

Y UCM]J art. 66. TheCourtofmhtaryAppealseannotreduoesenOences,butregula:lyremandsmtothzlowercounformhmon
19UCM] arts. 64, 66, 67.
1 yCMJ art. 70.

-
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that would not properly allow the punishment to fit the
crime. In the federal system there may be good reasons for
similar offenses occurring in Texas and Maine to receive
similar sentences. In the military, however, there are s1gmﬁ-
cant, dlﬁ'erences in the severity of an offense that occurs in
garrison or in the field; at Fort Polk, Louisiana, or Camp
Casey, Korea; at Fort Bragg, North Carolina, or some-
where in the Sinai.!? There are also good reasons for
differences in sentences between the services, !> between
units with different missions, 4 and between crimes com-

Whither Judlcial Efficiency?- -

One of the blg questlons to consider is how the use . of
sentencing guidelines would affect the efficiency of the
court-martial process? The federal courts now conduct a
second hearing to fix a sentence, using a presentence report
prepared after findings.2° Military courts, on the other
hand, most often handle sentencing 1mmed1ately after en-
tering findings.?! Sentencing guidelines would most likely

require military courts to use one or more days for trial and

mitted in peacetime versus crimes committed during
various levels of readiness, up to and including all-out
war. ! The flexibility our courts now exercise allows us to
adequately assess all these factors and -arrive at a proper -
sentence. No set of guidelines could include all the factors
(and how the factors mix) necessary to do even as well as
we do now. Any attempt to include every little factor would
result in a cumbersome and unworkably inefficient System: -

a separate later date for sentencing.? Thus, a s1gmﬁcant
decrease-in judicial efficiency. :

"The sentencing hearing itself would be significantly
longer. The same evidence that is now presented would still
be admissible, plus much more.?* In addition, use of the

_guidelines is not so easy as some proponents suggest; they
take up fifty-six pages, in seven chapters. There are many
very complicated steps in the process,* including the reso-

The Judge Alone Problem . , lution of any of the sentencing factors that are disputed. >

Sentencing in the federal courts is done by the judge. !¢ If A '

we adopted guidelines could we retain the option, now in py " .

the hands of the accused, of having the court-martial panel the correct” sentence to evolve as the values of society a.nd

(sometimes incorrectly called the “jury”) determine the sen- the military community change. For example, drunk driv-

tence? " Probably not. While there are many arguments for , ing is now sentenced much more severely than ten years
and against'* a move to judge alone sentencing, the propos- -~ ago, refiecting the desire of society to deter this type of
al was considered and rejected in 1984. 1% crime. The system seems to be working well.

Our present court-martial sentencing scheme allows for

12 Courts may consrder a cnme ’s u'npact on the rmlxtary unit’s dxsclplme and mission. Army Reg. 27-173, Trial Procedure, para 25-5¢ (15 Feb 1987).

B Indeed there are some crimes that are not shared by the services. See, eg. US. v. Johanns l7 M J 862 (A F C M R, 1983), where the Arr Foree Court
of Review found that fraternization is not a crime in the Air Force.

1 For example, a military mtelhgence unit would be much more concerned if a member handhng hlgh level secrets were an addlcted d.rug user than would
an infantry unit whose members have a somewhat more mundane mission.

1 The severity of the crime might be aﬂ'ected by where there was ﬁghtmg, what kmd of ﬁghtmg, the nature of the enemy, and the duratlon of the eonﬂrct.
16Fed. R. Crim. P. 32.

17 Manual for Courts-Martml United States 1984, Rule for Courts-Ma.rtlal 903 [heremafter R.CM.}

18 Sez, eg. Byers. The Court-Martml As a Sentencmg Agency; Milestone or Millstone, 41 Mil. L. Rev. 91 (1968)

19 The Military Justice Act of 1983 10 U.S.C. Sec. 867(g) (1983), created an advisory committee to study whether all noncapital sentencing should be exer-
cised by the mllna.ry Jjudge. The committec's report in 1984 reeommended no changes to the present practice.

WFed. R Crim. P, 32(c).
HR.CM. 1001a)(1).

2 The guidelines require the court to "resolve dxsputed sentencmg factors . notlfy the partles of its tentatlve ﬁndmgs and provrde a reasonable opportu-
nity for the submission of oral or written objections before imposition of sentence.” Gmdehnes, Sec. 6A 1. 3(b) at 6.2.

BIf sentence guidelines are to approach a “correct” result, much more mformahon must be avallable to the sentencmg agent than is presently allowed by
the Rules for Courts-Martial. For example, the presentence report in the federal system includes rnany things normally inadmissible at courts-martml See
Fed. R. Crim. P. 32(c)2, and 18 US.C. Sec. 3552. - :

z‘E.g Try to fol]ow the General Appllcatlon Instructions, from Part B of Chapter One of the Guidelines, less than one page of the 56 pages:
. PART B—GENERAL APPLICATION PRINCIPLES : o ‘

Sec lBl 1 Appllcauon Instructions -

(a) Determine the guideline section in Chapter Two most apphcable to the statute of conviction. See Sec lBl 2 (Applicable Guldelmes) The statuto- :
ry index (Appendix A) provides a listing to assist in this determination. If more than one guideline is referenced for the pamcular statute, select the
guideline most appropriate for the conduct of which the defendant was convicted.

(b) Determine the base offense level and apply any appropnate specific offense characteristics contained in the particular guideline in Chapter Two.

(¢) Apply the adjustments as appropriate related to victim, role, and obstruction of justice from Parts A, B, and C of Chapter Three. K

- (d) If there are multiple counts of conviction, repeat steps one through three for each count. Apply Part D of Chapter Three to group the’ vanous_
counts and adjust the offense level accordingly. .

(c) Apply the adjustment as appropnate for the defendant's aceeptance of responsxbrllty from Part E of Chapter Three. The resultmg offense level i is
the total offense level. ‘

(f) Compute the defendant’s ‘criminal history category as specified in Part A -of Chapter Four Determlne from Part B of Chapter Four any other’
applicable adjustments.

() Determine the guideline range in Part A of Chapter Five that corresponds to the total offense level and criminal history category.

(b) For the particular guldelme range, determine from Parts B through G of Chapter Five the sentencing requirements and options related to proba-
tion, imprisonment, supervision conditions, fines, and restitution. .

(i) Refer to Parts H and K of Chapter Five, Specxﬁc ‘Offender Characteristics and Departures, and to any other policy statements or commentary in
the guidelines that might warrant consideration in imposing sentence ’

23 Guidelines, Sec. 6 A 1.3 (b) at 6.2.
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With guidelines, the military judge would not have broad
discretion. It:would take a change in the guidelines to re-
flect an evolution of society’s perceived fears and needs.

‘But, how firmly would the guidelines be “locked-ir?* Will

it take Congressional action to amend the UCMYJ, ‘the Presi-
- dent to amend the Manual for Courts-Martial, or action by
- Department of Defense and service secretaries via ‘directives
and regulations? Guidelines would also have a significant
adverse effect on appellate advocacy.? Trial courts will
grapple with indistinguishable terms?’, determining sen-
tencing factors that may be of very little relevance?®, and
then adding up the numbers to pluck a sentence from a grid
of lines and columns—all of which will be sub_]ect to appel-
late review. In the federal system, only a small percent of
the criminal convictions are appealed. In the ml]ltary with
free appellate representation and mandatory review, nearly
100 percent of eligible service members ‘appeal. 'Appellate
advocacy of sentencing guideline issues would make the
chaos of multlphclty 2 seem crystal clear,

Pretrial Problems

Discovery will become a nightmare. If sentencing guide-
lines apply, the defense will need to know what sentencing
factors the government will rely on before any meaningful
advice can be given to the accused about the sentence he or
she faces. * The government, however, will not know many
of these factors until much later. 3 Processing time would
certainly skyrocket, bringing with it the problems of wit-
nesses leaving on permanent change of station or the end of
enlistment, and memories fading over time.

The effect on plea bargains is unclear. Pretrial agree-
ments would still be possible, but there would be a much
greater incentive to bargain for a lower charge and to use
stipulations to bind the court into finding, or not ﬁndmg,

‘certain sentencing factors.? Assuming the convening au-

thority retains the power to reduce the sentence, this would
not necessarily happen in the military. Counsel could use

- such’ stipulations to bypass a convening authority with

whom they found it difficult to deal.

Would Dnspanty Be Reduced?

In one test of the federal guidelines conducted before
their implementation, Judge Edward R. Becker, of the U.S.
Court of Appeals for the Third Circuit, used real cases in
which sentences had already been imposed. He had these
cases scored by members of the probation department of
the Eastern District of Pennsylvania, using the published
preliminary guidelines. The result: “Drastically disparate
totals were computed!”* Similar results were reported by
Judge Gerald Heaney of the U.S. Court of Appeals for the
Eighth Circuit, and Chief Judge Donald E. O’Brien, of the

'U.S. District Court for the Northern District of Iowa.

One judge testifying against the guidelines described the
present system as recognizing that many small nuances can
add up to very great differences in culpability. * He argued
that a system of strict general rules cannot give us fair
sentences because these nuances are not taken into ac-
count. ¥ Even if guidelines reduced slightly what disparity
there may be, is it worth the cost? One prosecutor ex-
pressed concern that guidelines might “promote uniformity
in sentencing at the expense of the human element.” 3 He
felt that “visceral impressions™ that “defy numerical calcu-

~ lation” are very important in the sentencing decision. ¥

Probably the first use of the federal guidelines came
before the official implementation date via a motion to re-
duce sentence filed by Ilan Reich, one of the inside traders
convicted of supplying inside information to stockbroker
Dennis Levine. Reich argued that his one year and a day
sentence was disparate; that others in the scheme received

26 At a conference held 21-22 January 1988 in Washmgton, D.C., entitled “Defense Advocacy Under the New Federal Sentencing Gmdclmes " sponsored
by the ‘ABA’s Criminal Justice Section and Complex Crimes Litigation Committee, as well as the National Association of Criminal Defense Lawyers,
Chairperson Judy Clarke told the group that Federal courts “can be brought to their knees” by the guidelines. She urged the lawyers to “become trial attor-
neys again” by demanding trials instead of disposing of cases through pleas. 42 Crim. L. Rep. (BNA}) 2336 (Feb. 3, 1988).
21 E.g., the guidelines attempt to differentiate between crime “organizers” and “supervisors,” and between participation that is “minimal” and “minor,” and
adjusts the sentence differently based on these vague distinctions. Guidelines, Sec. 3 B 1.1 and 1.2.
8 F.g., Judge Sweet in the Reick case (Sce notes 40 and 41) would have had to determine under the guidelines the exact amount of money taken by the
accused through the illegal activity. He found this to be very difficult to pinpoint and considered the exercise a waste of precious judicial time:
Were Reich actually being sentenced under the Guidelines, the court would naturally expect to see this factual question hotly litigated, because a
dollar figure close to a cut-off point can translate into actual months served. But, of course, whether the total market gain from Reich’s tips is more or
less than $500,001 is entirely beside the point in trying to do justice m any slgmﬂcant sense.

29 United States v. Baker, 14 M.J. 361, at 372 (C.M.A. 1982) (J. Cook dlssentmg)
30 See, e.g., Dissenting view of U.S. Sentencing Commission Commissioner Paul H. Robinson, 41 Crim, L. Rep. (BNA) 3174 (May 13, 1987).

3 Ms. Judy Clarke (see note 26) recommended a basic form letter be sent to the prosecutor very early, asking for information on the factors the government
will rely on to enhance the sentence. If the prosecution does not yet know or does not answer, the defense will go to the judge for relief arguing inter alia due
process and Brady v. Maryland, 373 U.S. 83 (1963). 42 Crim. L. Rep. (BNA) 2336 (Feb. 3, 1988).

2 Eg., the investigation must be complete before all factors are determinable, a crime records check completed and perhaps even an entire presentence
report!

33 Judge Gerald W. Heaney, in testimony before the House Criminal Justice Subcommittee, worried that the guidelines would lead to plea bargains and
stipulations that would not fully and completely inform the judge of actual oﬁ'ense He sa.ld that was the result when guidelines were adopted in Minnesota,
41 Crim. L. Rep. (BNA) 2338 (Aug. 5, 1987). ) .

3441 Crim. L. Rep. (BNA) 2225 (Dec. 17, 1986).
3340 Crim. L. Rep. (BNA) 2489(Mar 25, 1987).

3 Judge Gilbert S. Merritt, s on behalf of the trial and appellate judges of the Slxth Cu'cun. before the House Criminal Justtce Subcommittee hear-
ings 15, 22 and 23 July 1987. 41 Crim. L. Rep. (BNA) 2337 (Aug. 5, 1987).

37 1d

3 Henry E. Hudson, U.S. Attomey for the Eastern District of Virginia, speaking at publlc hearings held on the Semencmg Guidelines in Washmgton, D.C,
2 and 3 December 1986. 40 Crim. L. Rep. (BNA) 2225 (Dec. l7 1986)

39 14 - :
AUGUST 1988 THE ARMY LAWYER e DA PAM 27-50-188 35




lighter sentences when comparing their .culpability ‘to his.
Judge Sweet used the sentencing guidelines to help him de-
termine if there was an unfair disparity. After this one
encounter with the gmdelmes the judge was decldedly not a
convert: :

With little meaningful empirical data, the shibboleth
of disparity swept the Congress, created the Sentencing
‘Commission, and-has resulted in the Guidelines. Be-
cause of Reich’s claim of disparity, the court has.
examined the sentence in the light cast by the draft-

..Guidelines submitted by the Commission to Congress.
This examination demonstrates that the Guidelines
.will require time-consuming calculations on issues tan--
gential to the case, that they will create a host of
litigable uncertainties for appeal, as well as a number

. of other undesirable side effects, but that they will fail

- to eliminate disparity in any meaningful way.%" ..

~But the judge' in Reich saved his strOngest'criticism for the
end of the opinion. . :

- Finally, the amount and cost ot‘ litigation that would
be expended in a case like this on tangential issues fal]
to serve any pubhc purpose

‘°US V. Relch 4l Cnm L. Rep ('BNA) 2189 (SD N.Y. June 10, 1937).

MId )

e

- But perhaps even more importantly, the idea ‘of re-
. straining discretion through grids, columns, and.

.- yarious scores belittles the gravity of the social state-

ment that attends the .imposition of. a criminal

- sentence. The formulae and the grid distance the of-

fender from the sentencer—and from the reasons for

B punishment—by lending the process a false aura of sci-:

entific certainty. . ... The motion to reduce the

.sentence is denied. ¢!

Where Do We Go From ﬂere? ;

We should continue to do everything possible to reduce

. unfair disparity in sentencing. ¥ We should encourage con-

tinued education, not only of judges 4 but also of court

: members “

We should also, of course, observe the use of this new

_sentencing apparatus in the federal system.* If it seems

successful, then we should study the possibility of adopting
any part of the apparatus that would make military justice
better. .

‘We should not, however, be too qu1ck to Jump on this

‘bandwagon.

T

42 Sentencing seminars are one method to enhance uniformity, and have been cotiducted by the rmhtary for many’ years Ina typical sentencmg semmar a
hypothetical crime and criminal.are described in detail. Participants then state what sentence they would give, and participaté in a discussion of the reasons
While differences of opinion always continue to exist, the usual course of the seminar is that after several cases the sentences form a trghter shot group
the most out of line partxcrpants yield to the views and reasoning of the mainstream,

4 Mlhtary judges partxcxpate in sentencing seminars as a part of the three-week Mllltary Iudge Course at TJAGSA They a.lso normally cncounter such
seminars periodically at judicial conferences they attend within their circuit.

4 Sentencing seminars are conducted at the Senior Officers Legal Orientation Course at TJAGSA Other officers could beneﬂt from sumlar trammg at their
basic course or advanced course. Judge advocates in the field could also conduct such training for their commands.

45 As 1 finish writing thxs, a U.S! District Court has found the guidelines invalid as & vnolatxon of the separation of powers doctrine. See, eg, US. v. Amold,
42 Crim. L. Rep. (BNA) 2377 (S.D. Cal. Feb. 18, 1988); US. v. Frank, 43 Crim. L. Rep. (BNA) 2021 (W.D. Pa. Mar. 30, 1988). On the other hand, several
others have found the guidelines to be valid, See, e.g. U.S. v. Johnson, 43 Crim. L. Rep (BNA) 2022 (WD Mo. Apr. 1, 1988); USS. v.
‘Ruiz-Villanueva, 42 Crim. L. Rep. (BNA) 2413 ($.D. Cahf Mar 9, 1988). ‘

{ Trial Counsel Forum

A Trial Attorney s aner on Blood Spatter Analysrs

' | o Major Samuel J. Rob* .
‘. . Officeof the Staﬁ' Judge Advocate. 2nd quantry Division

from serology, or blood-typing. While blood spatter analy-
sis normally serves to explain either the manner in which a
crime was perpetrated or the sequence of events, serological
testing is generally performed in a laboratory by a forensic
patholog:st and is used as a means of estabhshmg or exclud-
mg 1dent1ty ;

Introduction
. Blood spatter analysrs isa cnme scene lnvestlgatlve tech-
nique that military courts have concluded qualifies as an
area of scientific expertise.! An admixture of physics and
deductive reasoning, blood spatter analysis has been used

primarily in crime scene reconstruction in homicides and
other crimes of violence. Blood spatter analysis is distinct

*This article was originally prepared in partial satisfaction of the requirements of the 36th Judge Advocate Officer Graduate Course.

! See United States v. Mustafa, 22 M.J. 165 (C.M.A.), cert. denied, 107 S. Ct. 444 (1986); United States v. Ayala, 22 M.J. 777 (A.CM.R. 1986), aﬁ’d 26
M.J. 190 (C.M.A. 1988); United States v. Garries, 19 M.J. 845 (A.F.C.M.R. 1985), affd, 22 M.J. 288 (C.M.A. 1986), cert. denied, 107 S. Ct. 575 (1986).
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Given the low threshold for qualification as an expert . set -

forth in Military Rule of Evidence. 702, even the most

minimally trained Criminal Investigation Division’ (CID)' L

agent or military police investigator can provide valuable
testimony -in the area of blood spatter analysis. Military
courts have already determined that blood spatter evidence
‘can assist a trier of fact in resolving a matter in issue and is
therefore admissible.?> Whether a prospective witness can
competently provide such evtdence, hOWever, must still be
litigated in each case. .

The purpose of this article is to prov1de an overview of
blood spatter analysis that will be of assistance to both trial
counsel and defense counsel. The article will trace the de-
velopment of this specialized body of knowledge, provide a
working understanding of its terminology and its applica-
tion in military case law, and will conclude with guidance
to the trial practitioner on litigating the issue of the expert’s
qualifications, and more importantly, the scope of his or her
expertise.

mstorical Background

While cnmmal mvesugators, relymg on loglc, common
sense, and their own powers of observation, have applied a
rudimentary form of blood spatter analysis for hundreds, if
not thousands, of years, it was not until the beginning of
this century that an attempt was made to quantify these ob-
servations and deductions and create a scientific
methodology. Two French researchers, Florence and
Fricon, developed a system of classifying blood stains that
was based on the angle: of impact at which blood struck a
surface and the height from which blood fell before striking
a surface. *

In 1939, another group of French researchers pubhshed
the results of their research using h1gh speed cinematogra-
phy to study blood droplet impacts.® Like Florence and
Fricon, the experiments focused on the relationship be-
tween the height and the angle of impact of falllng blood
drops and the stain or spatter produced.

In 1953, P.L. Kirk, in his book, Crime Invesugatlons,
gave brief treatment to the effect of velocity on blood stains.
Dr. Kirk conducted a number of experiments in the area of
blood spatter analysis, which he alluded to in his affidavit in
the much publicized 1955 murder case of Dr. Sam

2Rule 702. Testimony by experts.

Sheppard 7 but never-published the results as a scxentlﬁc
work .

Tt ‘was not unt:l 1971, with the publication of Professor

‘Herbert L. MacDonell's pamphlet, Flight Characteristics

and Stain Patterns of Human Blood,® that the study of

‘blood stains began to :gain a degree of general acceptance.

MacDonnell is regarded as the preeminent expert in the

field today, and his text remains the most significant work

in the field to date. MacDonell is currently director of a fo-
rensic laboratory in New York,® has lectured extensively
on the subject, taught numerous seminars and courses on

the fundamentals of blood spatter analysis, 1° and has testi-

fied as an expert witness at a court-ma.rtlal n

The Scienee of Blood Spatter Analys1s

While a dissertation on the science of blood spatter anal-
ysis is beyond the scope of this article, the trial practitioner
should possess a general understanding of the elemental
principles and theories underlying its development.

. ‘When blood drips from a person or an object, or is spat-
tered by the impact of a blow, its flight characteristics can
be accurately predicted using the law of ballistics. Essential-
ly, blood spatter analysis has evolved from the performance
of a variety of experiments under known conditions using
human blood, the quantification of this experimental data
into standards of reference, and the comparison of blood
stains found at a crime scene with the known standards.
Based on such a comparison, the expert can predict: (1) the
distance between the target surface (the blood stained ob-
ject) and the source of the blood at the time the blood was
shed; (2) point(s) of origin of blood; (3) the direction and
velocity of the impact that produced blood stains; (4) the
number of blows, shots, etc.; (5) the position of the victim
and/or objects during bloodshed; and (6) movement and
directionality of persons and/or objects while they were
shedding blood. 12 v :

The accuracy of such predxctrons is directly correlated to
the expert’s level of experience and the degree of dupllca-
tion between the laboratory setting and.the actual crime
scene. For example, the shape of a blood stain is primarily
determined by the surface it falls upon, and not by the dis-
tance it falls.!* An estimation of distance based on a

If scientific, technical, or other specmhzed knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, 8 witness qualr-
fied as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an oplmon or otherwise.

3 See Mustafa, 22 M.J. at 18; Ayala, 22 M.J. at 794-95; Garries, 19 M.J. at 857—58
4 Pizzola, P., Roth, R., and DeForest, P., Blood Dmplet Dynamics—l 311 Forensrc Sci. 37 (1986)."

5 Balthazard, V., Picdelievre, R., Desoille, H., and Derobert, L., Etude des Gouttes de Sang Projete, 19 Annales De Medecene Legale de Crumnologue Police
Scientifique, Medeeene Saciale, et To:ucologle, 265 (1939), crted in Pl.zzola, supra, at37.

§ Interscience Publishers, Inc., New York, 1953, pp. 176-80.

TKirk, P. L., Affidavit Regarding State of Ohio v. Samuel H. Sheppard, Court of Common Pleas, Crimin;

Criminal Branch, No. 64571, 26 Apr. 1955, cited in Pizzo-

la, supra, at 37 See also P. Holmes, The Sheppard Murder Case, 218-31 (1961). Dr. Kirk’s affidavit was nearly ten thousand words long.

¥ MacDonnell's work was published by the United States Department of Justice under a grant from the Law Enforcement Assistance Administration.

9 Laboratory of Forensic Sciences, P.O. Box 111, Corning, NY 14830, telephone (607) 962—6581.

10§ pecial Agent Herndon, the government’s expert witness in Mustafa, attended a seminar taught by MacDonell. 22 M.J. at 166..

11 MacDonell testified as an expert witness for the government in Ayala, 22 M.J. at 794, though he is not identified by name in the opinion. Telephone

Interview with Herbert H. MacDonell (Feb. 29, 1988).

12 MacDonell, Flight Characteristics and Stain Patterns of Human Blood, at 2 (1971),

13 Generally, the harder and less porous the surface, the less spatter results.
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comparison of blood spatters on dissimilar target: surfaces
will therefore normally be erroneous. 14

- While distance and angle determinations, to be accurate,
must necessarily involve experimentation and measure-
ments, an expert can, on visual examination alone, deduce
from the shape of a blood stain its direction of flight'* and
the degree of force which produced the spatter. !¢ Though
an expert’s observations of the crime scene can yield a
wealth of information of potential value to the trial practi-
.tioner, " these deductions require an eye for detail coupled
with a basic understanding of blood acrodynamics.

The science of blood spatter analysis, then, is highly de-
pendent on the practical experience and technical
knowledge of the expert. Unlike most other scientific fields
which generally use verifiable testing procedures, blood
spatter analysis relies heavily on subjective analysis.

Terminology

Like any other specialized field of study, blood spatter
analysis has its own particular language with which the tri-
al practitioner should become familiar. Fortunately, the
terms and definitions commonly used by the expert are, for
the most part, easxly understood. -

“Impact” and “target” are basic definitions often used in
defining other blood spatter terms or concepts. Impact re-
fers to the point on a human body which receives a blow or
other application of force, or the spot on a target surface
which is struck by blood in motion. Target refers to the sur-
face on which a blood stain is located.

“Cast-off”’ blood is produced by the motion of a. blood
covered object, such as a knife. The progressive elliptical
nature of the cast-off blood pattern will permit the expert to
determine the direction and nature of the movement (i.e.,
overhead swing, horizontal thrust, backhand, etc.).®® .

“Transfer” occurs when a blood-covered object comes in
contact with a target surface. A bloody handprint on a ta-
bletop would be identified, in blood spatter parlance, as a
transfer blood stain.

Bloodstains can also be class1ﬁed, or defined, accordmg
to the degree of force which produces the bloodshed, or in-
jury. Low velocity blood spatters, or splashed blood, results
from a minor impact, or in the absence of impact, has a
dropping distance of at least 4 inches.' Blood dripping

‘from a wound and falling to the fioor would be an example

of a low ‘velocity blood ‘spatter. Medium velocity blood
spatters result from an impact of from 5 to 25 feet per sec-
ond, with the blood breaking up into many small droplets
of one-eighth inch diameter or smaller. ?® :Almost any blow

‘from a club, hatchet, rock, etc., will result in a medium ve-
‘'locity spatter. High velocity blood spatters are caused by an

impact of from 25 feet per second or higher and produce an
extremely high percentage of very fine specks of blood.?!
High velocity blood spatters are typlcally the result of a
gunshot wound ‘

Hopefully, these s1mphﬁcd deﬁmtlons, ‘and the preceding
overview of the methodology of blood spatter analysis, pro-
vide a basic understanding of blood spatter analysis which
will be of use to the reader in the followmg review of mili-
tary case law.

Blood Spatter: Analysis and Military Case Law -

Cases addressing the presentation of blood spatter evi-
dence at courts-martial are few in number and of recent
origin. The three cases that will be examined are United
States v. Games, 2" United States V. Mustafa, » and United

‘States v. Ayala

Umted States v. Garrles

In Games, the accused was convicted of the premedltat-
ed murder of his pregnant wife. The cause of death was
blunt force trauma to the head. Blood stains were discov-
ered on the basement steps of the accused’s quarters and on
the trunk latch and trunk liner of the accused’s car. =

Detective Green, an investigator for the El Paso County,
Colorado, Police Department, testified at trial as an expert
on blood spatter analysis.”® He had received training in

-blood spatter analysis at Colorado University. The course

of instruction was conducted by a nationally recognized ex-
pert in blood spatter analysis, and involved lectures,
numerous experiments, and written examinations. His prac-

tical experience extended to twenty to thirty cases.

Detective Green testified that blood stains discovered on
the stair steps, to include blood spatters found on the un-
derside of the step risers, were not consistent with blood
dripping down.? This evidence served to refute the ac-
cused’s assertion that the blood stains were attributable to

14 As noted by MacDonell, different thicknesses of otherwise identical cardboard will produce noticeable variations in the edge chmcunsucs of a blood
stain at the same dropping distance. MacDonell, supra, at 6. The only accurate way to estimate droppmg distance is to conduct a series of blood drops v.
distance experiments on the specific surface in question and use the known standards for comparison.

13 Blood traveling right to left, or left to right, will produce 2 teardrop shaped blood stain, the tail of whxch will pomt towards |ts source of origin, or oppo-

site its direction of travel.

16 Generally, the h:gher the degree of force, or velocity at impact, the smaller and more numerous will be the multant blood stains. -
17 In addition to direction and degree of force, the expert can, relying solcly on a visual exammatlon, amve at other deductlons, to mcludc a rough estima-

tion of distance. See supra text accompanying note 12.
1€ MacDonell, supra, at 9, 17-18.

Y14 at 15.

214, at 20.

A4 at2].

2219 M.J. 845 (A.F.CM.R. 1985), qff"d, 22 M.J. 288 (C.M.A. 1986), cerz’ denied, 107 S. Ct. 575 (1986)

2322 MLJ. 165 (C.M.A.), cert. denied, 107 S. Ct. 444 (1986).
2422 MJ. 777 (A.C.M.R. 1986), aff"d, 26 M.J. 190 (C.M.A. 1986).

T I O L N L 2rY

251t does not appear from a reading of the opinion that defense counsel objectcd at trial to Green’s qualification as an expert Games. 19 M.J. at B58,

% 1d, at 857.
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the victim’s frequent nosebleeds. ?’ Detective Green further
opined that the stains were low and medium velocity spat-
ters, from which it was inferred that the stains resulted
from the victim being struck by a blunt instrument. 2"

. The Air Force Court of Mlhtary,Rewew, relying on Mili-
tary Rules of Evidence (MRE) 4012 and 403,* concluded
that the blood stain evidence was “clearly relevant and its
probative value was not even. remotely outweighed by any
possible prejudice.” ¥ The court further concluded that De-
tective Green possessed special training and skill that could
aid the fact finders in making their determination. The mili-
tary judge, therefore, did notiabuse his discretion in
qualifying Green, under MRE 702,% as an expert.3® As
noted by the court, despite Green’s expert status, the de-
fense was free to attack the weight to be accorded his
testimony. ¥ |

United States v. Mustafa

: ‘Mustafa,* decided by the United States Court of Mili-
tary Appeals in 1986, is the paramount case in the military
dealing with blood spatter analysis. Though blood spatter
evidence ‘was previously admitted in the Garries case,.the
Air Force Court did not specifically address the validity of
blood spatter-analysis as a field of scientific endeavor. It re-
mained for Mustafa to explicitly hold that the flight
patterns of blood and their implications is a specialized
body of knowledge and is a matter as to wh1ch expert testi-
mony is admissible. ¥ :

Karim Abdul Mustafa®” was convicted in 1982 in As-
chaffenburg, Germany. of the premedltated murder, rape,

and forcible sodomy of an eighteen-year old German female

and was sentenced to death.*® At his court-martial, one of

- :-the crime scene investigators, CID Agent Herndon, testified
for the government, over defense objection.* as a blood

spatter expert.®. Herndon had earlier attended a five-day
seminar on blood spatter analysis taught by Professor
MacDonell.# The seminar consisted of lectures, written
materials, experiments, and a written examination which
Herndon passed. Herndon also had received an unspecified
amount of instruction on the subject at CID school, and
once used his training to solve a robbery case.

Hemdon s testimony described the likely sequence of
events on the mght of the murder. ¢ Based on his observa-
tions of blood stains at the crime scene, he theorized that
the victim had been accosted on the street and wounded at
that point. 4* She was then taken to the stairwell of a nearby
building where blood stains indicated a further struggle oc-
curred.  Herndon opined that the victim had been stabbed
again at or near the top of the stairwell, then dragged to the
bottom of the stairwell where additional wounds were in-
flicted. ¥ In the course of his testimony, Herndon used such
descriptive terms as “‘impact,” “cast-off,” “medium veloci-
ty,” and “transfer.” 4" . '

‘The Court of Military Appeals . concluded that ‘the mili-
tary judge did not abuse his discretion in quahfymg
Herndon as an expert and permitting him to testify as to his

‘theory of the crime.#’ In so holding, the court adopted a

relevancy approach to the admission of scientific evidence,
as set forth in Military Rule of Evidence 702,4 instead of
the more restrictive “general acceptance’ test of Frye v.

11 The accused claimed that the victim suﬂ'ered from noseblwds that were, at times, so severe that “‘she had to walk around with a bucket.” Id. at 856. The

court found this assertion {inpersuasive. Id. -

28 A forensic pathologist testified that the victim’s wounds were consistent with being struck wnh a two-by-four boa.rd Id. at 857. Another witness testified
he observed several two-by-fours in the nccused s basemcnt s few days before the murder ld at 849.

29 Rule 401. Definition of “relevant evidence.”

“Relevant evidence” means evidence havmg nny tendency to make the existence of any fact that is of conscquence to the determmauou of the action more

probable or less probable than it would be without the evidence.

30Rule 403. Exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time.
Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the members, or by considerations of undue delay, waste of time, or needless presematlon of cumulative evidence. -

3 Garries, 19 M.J. at B57-58.

32 See supra note 2.

3314 at 858.

M[d. - _ o

3322 M.J. 165 (C.M.A.), cert. denied, 107 S. Ct. 444 (1986).
36 1d. at 168. '

37 3/k/a Joseph N. Brown, Jr.

30n appeal the Army Court of Military Review dismissed a felony murder charge on multlpllctty grounds, and reduced Mustafa’s semenee to conﬁnement
for life in light of the constitutional defects in the capital purushmem sentencing procedures then in effect. 22 M.J. at 166.

39 Trial defense counsel objected to Herndon's quallﬁcanon as an expert, not to the subject matter of his testimony. Record at 242, Mustafa (CM 443380) ‘

40 The military judge informed the court members that he would allow the witness to testify “with regard to his experience and training in this area,” and
that it was for the members “to evaluate and assess the weight to be given his testimony based on his experience and training.” Record at 245.

41 See infra pp. 3-4.

“2For a more detailed synopsis of Herndon's testimony than that set forth in the opinion of the Court of Military Appeals, see Brief for the United States in
Opposition to Petition for Writ of Certiorari at 4-5, Mustafa v. United States, 22 M.J. 165 (C.M.A.) (No. 86-143), cert. denied, 107 S. Ct. 444 (1986)

4322 M.J. at 167.
“rd

4 1d. at 167.
414, at 168.
43 See supra note 2.

4 Id. The victim’s body. was dxscovered at the base of the stairwell. Jd. at 166. She had been stabbed 13 times in the head. neck, back, and arms. Id. at 167.
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United States.*® Relying on Military Rules of Evidence
702, 703,% 401,% and 402, the court fashioned the fol-
lowing two-part analysis for the admission of blood spatter
evidence; (1) whether the subject of the witness’s proffered
testimony would be of assistance to the fact finder; and (2)
whether the witness could competently provide such evi-
dence.*? As to the first part, the court concluded that blood
spatter analysis was grounded in established laws of physics
and common sense, was capable of quantification, and
therefore, was ““a body of specialized knowledge ‘which
would permit a properly trained person to draw conclu-
sions” from the examination of blood stains.** As to
Herndon’s expert status, the court noted that, while
Herndon “was not Professor MacDonell,” he did have pro-
fessional training and some experience that could have
helped the court members. *

United States v. Ayala

In Ayala, % -the accused was convicted of the premeditat-
ed murder of his wife. During the crime scene investigation,
over 1,000 stains were found in the accused’s quarters and
on personal property that had been removed from the
quarters. *” At trial, the defense moved unsuccessfully to
exclude blood spatter evidence based on an examination of
these stains. ;

‘Professor MacDonell, testifying as an expert for the gov-
ernment, *® described the stains as medium or high velocity
spatters. % He theorized that the spatters resulted from “[a]
very deliberate and extended beating.””® The military
judge, in admitting the testimony, found that: (1) the evi-
dence would assist the trier of fact in resolving matters in

issue; (2) the defense objection went to the weight to be ac-
corded the evidence rather than its admissibility;:and (3)
the relevance of the evidence outwelghed its posslble preju-
dicial effect. ¢! .

-On appeal, the Army Court, Citing Garries and Mustafe
and applying the Military Rule of Evidence 403 balancing
test, %2 upheld the military judge’s ruling. % In doing so, the
court determined that the evidence was probative in estab-
lishing, inter alia: (1) the general locations where the
assaults ‘occurred; (2) the duration and ferocity of the at-
tack; and (3) the fact that the victim was attempting to
defend herself during the attack.® The court also noted
with approval that the military judge gave a very detailed,
tailored instruction on circumstantial evidence that referred
to the blood spatter evidence and to certain permissible in-
ferences which could be drawn therefrom. 6

Guidance for the Trial Counsel

.. The Court of Military Appeals has established a two-part
test for the admissibility of blood spatter evidence: (1)
whether such evidence would be of assistance to the fact
finder; and (2) whether:the prospective witness could com-
petently provide such evidence. % The Miustafa decision has
conferred on blood :spatter analysis the favored status of
“specialized knowledge,” ¢’ thereby foreclosing, for all
practical purposes, -future litigation on the validity of its
principles and theories. The second prong of the test can
only be resolved on a case-by-case basis and must be the fo-
cus of tnal counsel’s eﬂ'orts

Although Mlhtary Rule of Evidence 7026 estabhshes a
very low threshold whereby even the most minimally

49293 F. 1013 (D.C. Cir. 1923). Under the Frye test, the proponent of evidence of a scientific nature is required to show that the principles or techniques
from which the evidence was derived was “sufficiently established to have gained general acceptance in the particular field in which it belongs.” 293 F. at
1014. Justices White and Brennan would have granted certiorari to resolve the question of whether Federal Rule of Evidence 702, which Military Rule of
Evidence 702 mirrors, incorporates the Frye test or established a lower threshold of admissibility. Mustafa v. United States, cert. denied, 107 S. Ct. 444
(1986). In a subsequent case, United States v. Gipson, the Court of Military Appeals has explicitly rejected the Frye test of general acceptance “as an inde-
pendent controlling standard of admissibility,” while holding that it is simply one factor to consider in determining the adrmss1b111ty of sc:cntlﬁc evidence. 24
M.I. 246, 251-52 (C.M.A. 1987).

S0 Rule 703. Bases of opinion testimony by experts. ‘ ‘ ‘ h

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expcn, at or
before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data
need not be admissible in evidence.

31 See supra note 29.

52 Rule 402. Relevant evidence generally admissible; irrelevant evidence inadmissible. B
All relevant evidence is admissible, except as othcnmse provided by the Constitution of the United States as appllcd to members of the armed forca, the
code, these rules, this Manual, or any Act of Congress applicable to members of the armed forces Ev1dence which is not rclcvant is not admxsslble ’

3322 M.J. at 168.

$1d.

55 Id

632 M.J. 777 (A. CMR. 1986). affd, 26 M.J. 190 (CM.A. 1988)

%7 Though the great majority of the stains were too small to test, 171 of the stains tested proved to be human blood. 22 MJ. at 793
38 professor MacDonell i is identified in the opinion only as an expert in blood spatter stain interpretation. Id at 794 See supra note 11.
Y14, at 794. : :

Qrd.

6l1d

62 See supra note 30.

63 1d. at 795.

% 1d. at 795 n.37.

5314 at 795 n.38.

% Mustafa, 22 M.J. at 168.

6114

€8 See supra note 2.
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trained and inexperienced investigator could be qualified as

an expert, a diligent defense counsel probably will require
the government to meet the burden of demonstrating that
the witness is a *“‘properly trained” % person capable of
drawing reliable conclusions from blood stain evidence. ™
Trial counsel must be prepared to establish the witness’; (1)
understanding of the science of blood spatter analysis; (2)
the acuity of his or her observations; (3) the logic of his or
her deductions; and (4) the extent, if any, to which the wit-
ness’ attempted to verify his or her conclusions by
experimentation. These facets of blood spatter analysis are
particularly significant since they initially determine the
witness’ compctendy to present such evidence, and subse-
quently, the weight it is to be accorded. Each facet will be
‘examined in turn.

It is elemental that exposure to knowledge does not nec-
essarily equate with comprehenswn The fact that a
witness attended a seminar or a short course on blood spat-
ter analysis does not establish that the witness possesses the
requisite knowledge, training, or education to be qualified
as an expert. Every counsel, faced with the prospect of try-

_ing a court-martial involving blood spatter evidence, should
obtain a copy of MacDonell’s pamphlet, Flight Characteris-
tics and Stain Patterns of Human Blood.” The pamphlet
contains a number of photographs and figures depicting
blood stains which counsel can use to test the witness’ abili-
ty to determine directionality, dropping distance,
distinctions between medium and high velocity blood spat-
ters, etc.

Acuity of observations, and logic of deductions, are func-
tions of experience and common sense, and are matters
which readily lerid themselves to cross-examination. Coun-
sel should require the witness to articulate the scope and
detail of his or her observations, and the reasoning process
by which he or she arrived at their conclusions, to include
an explanation as to why other possible constructlons were
not considered or rejected

-6 Mustafa, 22 M J. at 168.

The typical military investigator will not attempt to veri-
fy his or her conclusions with experiments duplicating the
physical layout of the crime scene. In most cases, experi-

_ mentation will not be necessary. However, in those cases in
which the dropping distances of blood may be relevant, 2

experimentation is necessary to ensure accuracy. In certain

.cases, then, the failure to conduct experiments will diminish

the reliability of proffered blood spatter evidence and pre-
clude its admissibility.

Above all else, trial counsel should not consider the ad-
missibility of blood spatter evidence to be contingent on the
qualification of the witness as an expert. In Mustafa, Judge
Cox, paraphrasing the words of Sherlock Holmes, described
the field of blood spatter analysis as “. . . [S)implicity it-
self. . . . So much is observation. The rest is deduction.”
Indeed, in many cases, blood spatter testimony can be ad-
mitted under either Military Rule of Evidence 702 or
Military Rule of Evidence 701 (opinion testimony by lay
witnesses).” Admission of blood spatter evidence under

~. Military Rule of Evidence 701 would still permit an investi-

gator to testify as to his or hér observations and
deductions. 76

Conclusion

Blood spatter evidence, desp:te the recent attention ac-
corded it by military courts, is the type of crime scene
evidence that routinely has been testified to by CID agents

and military police investigators. Though such evidence

may be couched in technical terminology and presented by
a witness upon whom the lofty title of “expert” has been

- conferred, it is, at its core, observation and deduction, and

is not so specialized a field that it is beyond the grasp of the
average trial practitioner. Whether counsel is seeking to use
or exclude such evidence, he or she should endeavor to de-

_velop a basic comprehension of blood spatter analysis in
‘order to assess the reliability of the proffered evidence.

™ For purposes of this dxscuss:on, the uuthor will assume the government to be the proponent of blood spatter cvidence. This reflects the common usage of
blood spatter evidence at courts-martial wherein the government, in the absence of eyewitnesses or a lmng victim, relies on blood spatter evidence to recon-

struct the sequence of events or manner of death.

71 See supra note 8.

72 By way of example, testimony as to droppmg distance could establish whether the victim was upnght, bent over, or kneeling. Knowledge of the victim’s
position at the nmc a wound is inflicted could nupport or refute a claim of self-defense, or be a matter in aggravation.

 Mustafa, 22 MLJ. at 168 n 6.
" See supra note 2.

5 Rule 701. Opinion testunony by lay witnesses.

If the witness is not tstlfymg as an expert, the testimony of the witness in the form of opinions or inference is limited to those opinions or inferences
which are (a) rationally based on the perception of the witness md @®) helpful toa clcar undcrstandmg of the testimony of the witness of the determination
of a fact in issue.

76-The following excerpt from the Brief for the United States in Opposition to Petition for Writ of Certiorari at 11-12, Mustafa v. United States (No.
86~143), is illustrative:

Agent Herndon’s testimony . . . consisted mostly of ordinary observations, combined with the terminology be learned during his training, It required no
arcane scientific expertise for Agent Herndon to conclude that the trail of blood that began near the street and ended where the victim’s body was discovered
indicated that the victim had initially been accosted and wounded near the street and then led to the stairwell. . . . Likewise, his conclusion that somebody
reached for the railing in the stairwell where a bloody palm print was found . . . is hardly speculative, and his opinion that a further struggle occurred on
the way down the stairs is the only logical explanation for the blood on the steps and walls of the stairwell. . . . That testimony, which was based on a
visual observation of the scene, was not “of such e complex nature as to require a more detailed scientific foundation” or “a foundation in the science of
physics,” because “a layman or 8 member of the jury, after hearing and seeing a dacnpuon of the blood stains, using common knowledge and experience,
could have arrived at the same conclusion [as the witness]” (citations omitted).
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R e-ContractAppeaIs Diyis

fon—Trial Note ;

- 1Hmdsnght-L1t1gatlon That Might Be Avonded

. Major Michael R. Neds o o
Trial Attorney R

“This is the latest in a series of articles discussing ways in
which contract litigation may be avoided. The trail attor-
neys of the Contract Appeals division will draw_on their
" experiences and share their thoughts on avoiding litigation
or developing the facts i in order to ensure a. good lmgatlon

posture.
- ‘ Problem :

"> You dre the new contract law: advisor at Fort Swampy.
Before your arrival; one of the contracting officers negotiat-
ed a contract to provide janitorial services for all the
buildings on the installation. Since Fort Swampy has a large
number of buildings, the negotiations were time consuming.
In September, 1987, an agreement was reached with the
Acme Cleaning Company to provide the services for one
year commencing 1 October 1987. Acme was awarded the
contract on 29 September and began performance on 1 Oc-
‘tober. To ensure continuity of service and to avoid
conducting another set of long negotiations in the near fu-
“ture, the governmerit included in the contract.an option for
Acme to perform the services at-a slightly higher cost for
the year commencing 1 October '1988. The contract pro-
vides that the option is to be exercised “within the last
thirty days" of the current contract.

At the time of the award Fort Swampy had recelved
xfundmg for FY 1988. Thus, no “avallablhty of funds”
clause! was included in the contract since the contactmg
officer believed it was unnecessary.

It is now 15 September 1988 and the contracting officer
wants to exercise the option.2 He has prepared an unsigned
- bilateral modification which states that the option is being

exercised. His plan is for-Acme to sign the modification and

return it to him for signature. Funding for the next FY has
not been approved so he has included an “availability of
funds” clause in the modification. He has consulted you for
advice on how- to proceed. pe ,

‘The Solution

The scenario raises three problems that can occur in the
-exercise of options: (1) whether the government can exer-
cise the option; (2) whether the contracting officer.is ‘using
the proper procedures; and (3) whether the option is prop-
erly funded. Each will be discussed in turn. .,

*18ee Fed. Acquisition Reg. 52:232-18(1 ‘Apr. 1984) [heremafter FAR].

~ FAR Sec. 17. 204(b) provndes that the contract shall state
the period in which the option may be exercised. Subpara-
graph (c) goes on to state that the penod shall be set so that

_'the contractor has adequate lead time to ensure continuous
performance. The contracting officer appears to be timely in

exercising the option within the last thirty days of the con-
tract. The current contract is nearly over, however, and
because the contract requires a major effort by the contrac-

tor, the exercise of thé option at this point could well

violate the lead time requirement. This problem can be pre-
vented by havmg the original contract provide for exercise
of the option prior to the last thu'ty days of the contract. If
the government chooses to exercise the option, the contrac-
tor will have at least thirty days’ notice which should meet

_the lead time requirement of the FAR. Under such a provi-
_sion, however, the government must ‘be aware of its rights
and act accordingly. It cannot wait until the last month, as

in this case, and still exercise the option because the’ period

- for exercise will have expired. This leads to the second is-
' sue—properly exercising the option.

Two rules apply in this area. First, the govemment s

right to exercise an option is unilateral. Second, the govern-
" ment:must strictly comply with the contract requirements
in exercising the option. An option must be exercised with-
"in the specified period to be effective. A close examination
~ will show that the contracting ‘officer’s plan is flawed. .

" As stated earlier,. exercise of the option is a unilateral

‘ govemment right. Unless the contract states otherwise, all

that is necessary is timely, written notification to the con-
tractor that the option is being exercised.? Even a written
letter accompanying an unsigned bilateral modification has
been held to be sufficient to exercise the option.* There is

" no need to go through the procedure of clrculatmg a bilat-

eral modification.

Additionally, this procedure can also cause the con-
tracting officer to have timeliness problems. Unless the

- contract prov:des dlﬁ'erently, notice that the option is being

exercised is not effective until received by the ‘contractor. *
The traditional mailbox rule which' provides that accept-
ance is effective upon dispatch does not apply with options.
In our case, the contracting officer has unduly complicated

. the simple, one-step process of exercising the option. These

extra complications may well cause the option to be exer-
cised late. The appropriate course for the contractmg officer

.. is to notify Acme of the exercise of the option in writing

2 Assume that the contractmg officer has properly determined that the exerc:se of the optlon is the most adva.ntageous way of fulﬁlhng the government'

needs. See FAR 17.207(c).
JFAR 17.207(a).

4Contel Paging Serwces Inc, ASBCA No 32100, 87-1 BCA P19450, (1986)

RS

s Restatemcnt (Second) of Contracts, Sec 63(b), Dynamms Corporation of Amenca v. Umted States, 182 Ct. CL. 62 389 F.2d. 424 (1968).
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and to either hand. dehver or use return recelpt mail to
prove rece1pt &

The fundmg problem in this case presents a real dilemma
for the contracting officer. His inclusion of the “availability
of funds” clause with the exercise of the option is improper
because the clause was not in the original contract. By in-
cluding the clause with the option, the contractmg officer
has added an ‘additional term not present in the original
contract. This additional term renders the exercise of the
option invalid.¢ If the original contract had contained an
“availability of funds” clause, then the exercise of the op-
‘tion would have been proper.’

If the contractmg officer tries to exercise the option thh-
out inserting the "avallablhty of funds” clause, he has, in
effect, attempted to exercise an option without funds to sup-
port it. This violates the FAR requirement that funds be
available before an option is exercised.® The contracting of-
ficer must either do a new. procurement or reach an

-agreement with the contractor to include the clause in the
“option. This latter solution means that the government, in
" effect, has lost its unilateral right to exercise the option. To

prevent this problem in the future, the contracting officer
should include an “availability of funds™ clause in a con-

. tract that has an option provision even if funding is
‘available for the original performance penod

Conclusxon

Optlons can be a very valuable tool for the contractmg

officer. They can often provide a monetary savings to the

government and save the contracting officer and staff a lot
of time and resources that can be devoted to other procure-
ments. However, the rules covering the exercise of options
are narrowly drawn and strictly enforced. Without the
careful attention of the legal advisor on these types of ques-
tions, a problem generatmg litigation and unnecessary
expense can easily arise.

‘Lear Slegler Inc., Managemeul Semces Dnuswn ASBCA No. 30224, 86-3 BCA P19155 (1986)

7See Contel Paging Services Inc., note 4 supra.

‘FAR 17.207(cX1). Such an action may also raise Anti-Deficiency Act problems

Patents, Copyrights and Ti'édemarks: Division Note

Avoiding the Use of Copyrighted Music in Andiovisual Works

Lieutenant Colonel William V. Adam.§
‘Patent Attorney

While the advent .of the: video camera-recorder
(camcorder) has turned each of you into a potential Frank
Capra or George Lucas, there is something to be said for
avoiding the temptation of yelling: “Lights! Camera! Ac-
tion!” at least where the product would be an Army
audiovisual production. While everything you never wanted
to know about this subject can be found in Department of
Defense Directive 5040.2, Visual Information (VI), dated
December 7, 1987; this note will focus on the use of copy-
righted music in such a production. My recommendation is
the same as Mrs. Reagan’s policy on drugs: if asked, “Just
say (Nol ”

Unless you are assigned to a command with production
agency responsibility, ! reviewing a proposed audiovisual
work for legal sufficiency is probably one of the farthest
things from your mind. Remember, however, people do
have a tendency to ask unusual questions, and sometimes

they forget to ask. The third horror story in twelve months
to hit my desk prompted this note.

The copyright laws are found in title 17 of the United
States Code. Exclusive rights of the copyright holder in-
clude the rlght to reproduce, prepare derivative works,
distribute copies, and perform the copyrighted work pubhc-
ly.? When determining the right to use music in the
soundtrack of a video, you must begin by tearing apart the
big ball of copyrights and analyzing each separately. If you
are fortunate, you will find that the production manager
chose a composition with words and music written by gov-
ernment employees as part of their official duties, and
performed by an Army band or chorale. If you are so
lucky, you will have no copyright problems, for the work
will not be the subject of copyright protection.® If not, you
must identify the copyright holder of the music, the lyrics,
and the sound recording.

! Army Reg. 108-2, Army Training and Audiovisual Support, para. 7-5 (26 July 1976) (C2, 1 Oct. 1978) [hercinafter AR 108-2). Chapter 7, AR 25-1, has
recently been staffed and will replace AR 108-2. The proponent is the Director of lnformatlon Systems for Command, Control, Communication and

Computers. -
217 US.C. § 106 (1), (2), (3), and (4) (1982).

317 US.C. § 105 (1982). “Copyright protection under this title is not available for any work of the United States Government. .

* 17 US.C. 101 (1982)

“A ‘work of the United States Government’ is & work prepared by an oﬂiccr or employee of the United States Government as part of that person’s official

duties.”
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> A sound recording.is essentially a particular rendition of
a performance preserved for playback on a record, tape.or
disk.* ‘There is no exclusive performance right in a sound
recordmg * Therefore, in reviewing a license to the copy-
right in a recording obtained for 'use in a video, .it'is only
necessary to ensure that the license allows copies to be
made and distributed, and because the media will change
from a sound recording to an audiovisual work, the syn-
chronization of the musical work to the video portion is
allowable as a derivative work. ¢ If the musical work will be
. chopped” up over several parts of the soundtrack, the li-
cense must be broad enough to allow such modification. It
may be necessary to contact instrumentalists and vocalists
separately, as well as unions such as the American Federa-
‘tion of Musicians and the American Federatlon of
Television and Radio Actors. In some circumstances, the
_publisher or producer of the commercial recording will
have obtained the sound recording copyright from the art-
ists and will be able to grant a synchronization license that
covers all the sound recording copyright holders

For the lyrics and the music, the licenses obtamed must

cover the right to prepare a derivative work and the right to

publicly perform the work. There are limited exemptions’

from the requirement that a performance be licensed. The
non-transmitted performance of a musical work with no
purpose of commercial advantage, no payment to perform-
ers, promoters, or organizers, and no admission charge

would not require a license undér copyright law,? -nor.” -

would the performance of a musical work as part of a social
function organized and promoted by a nonprofit veterans’
organization or nonprofit.fraternal organlzatlon under cer-

tain limited circumstances.? For this reason, it is necessary -

to know how the work will be used when obtammg licenses.
Going back at a later date to ask for permission to show a
work on television as part of a recruiting commercial or on "
the scoreboard at a major league sportmg event can be ¢ost-"’
ly, and is, at least, time consuming and inconvenient. In
addition, the license obtained must be carefully scrutinized.
I was recently surprised to see a license that, by its literal
terms, required the Army to give up the limited’ perfor-
smance rights afforded by.the statute in order to obtain the
synchromzatxon nghts IR ‘

It may come asa shock but it is DOD pollcy to obtam a
license that: ‘ . «

3

Convey[s] to_the Government the perpetual nght to’
duphcate, dlstrlbute, pubhsh exhlbxt use, or transmlt

e

- all or.any parts of the music or any other copyrighted
material concerned as incorporated in the production -
. for which the license was acquired or in any future use

}' incorporating a part or whole of the production.®

As tmght be expected such licenses, if available at all ‘can

be quite expenswe, ‘i obtained, ‘however, they make it very

easy to answer 1nqu1nes ‘about permissible uses of the work.
In fact, when you view the DOD pohcy on copynght clea.r-

,ances along with the additional requirement for releases to
-protect the government from liability for invasion of priva-

cy, trespass and violation of property rights,'® it appears

_that one purpose of the Directive is to discourage the use of
) copynghted music and any other material where the beneﬁt
.gained by a particular use is greatly exceeded by the poten-
-tial risk should a necessary release or clearance be
‘overlooked. . Co ¥

I have reached the conclusion that DOD’s mandate of
central management of visual information with limitation
on authority to produce audiovisiial works and the require-
ment to obtain extensive license rights ‘makes:good

+ copyright sense. The occasional reviewer may inadvertently
- overlook an unjoined interest that spells the absence of a

necessary license and therefore expose the Government to
liability. Centralizing authority in a limited number of pro-
duction managers develops their knowledge of what rights
must be obtained and the procedures necessary to acquire
them. Requiring rights conservatively in excess of any
foreseeably required may discourage the use of copyrighted

-material, but. it also reduces the possibility of adverse pub-

licity from claims that the Army has infringed. The use of
works that are not copyright protected, or works in which

. ‘rnthe government has already obtained rights, simplifies the

“'work of the production manager and the judge advocate
who performs the legal review required when a work is in-
tended for public release or sale. !! There is little enjoyment

-in‘advising a first time video producer that 1000 ready for
;‘dlstnbutlon video cassettes embodying as background a
_performance by the Plttsburgh Symphony of Dvorak’s

“Humoresque” were made without obtaining proper perfor-

;mance and sound recording licenses (“But, Dvorak is
“dead!”). The satlsfactlon galned in helpmg obtain the addi-
tional licenses required is insufficient reward for the effort,

effort which could have been avoided 1f DOD pollcy had

been followed

417 U S C.§101 (1982) “‘Sound recordings’ are works that result from the fixation of a series of musical, spoken, or other sounds but not including the
sounds dccompanying a motion picture or other audnovtsual work regardless of the nature of ‘the 'material objects, such as disks, tapes, or other pho-

norecords, m wluch they are embodxed »

$17 US.C. § 114(a) (1982)

T
|}‘,‘

-

6A derivative work is defined at 17 U S C § 101 as any one of several specified '.work-el_based upon )one;or more _preexisting works or “any other form in

which a work may be recast, transformed, or adapted.”
717 US.C, § 110(4)(A) (1982).
817'Us.C §110(10) (1982).

? Dep’t of Defense Directive 5040.2, Visual Information, Chapt. VI, para. L.3.b.(1) (Dec. 7, 1987). e

10Id, para. L.1. ©;
[
14, para. L4,
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" TJAGSA Practice Notes

 Instructors, The Judge Advocate General's Sthool

Criminal Law Note
. Discharges Aren’t What They Used To Be

“The rule in mlhtary practlce is that the soldier’s status as
a soldier provides the court-martial with its requisite legal
authority to exercise jurisdiction.! Thus, as long as a sol-
dier remains in the military, he is subject to the Uniform
Code of Military Justice. Once, however, status terminates,
so does the limited jurisdiction of the military.

The point of separation, and concomitantly the end of
the military’s power to try the soldier, is generally “upon
delivery to him of the discharge certificate or other valid
notice of the termination of his status.” ? The Court of Mil-
itary Appeals, in United States v. Garvin,* however, tells us
that an erroneous delivery of a discharge certificate does not
terminate jurisdiction.

" In Garvin, the accused was tried on 13 September 1984
by a special court-martial empowered to adjudge a bad-con-
duct discharge (BCD) and sentenced, inter alia, to a BCD.
On 6 November 1984 he was placed on excess leave await-
ing appellate review of his case. Private Garvin reported to
the separation transfer point at Fort Bliss, Texas to-out-
process. That office erroneously prepared his bad-conduct
discharge and on 20 November 1984, Private Garvin re-
ceived his BCD in. the mall

_Garvin, nevertheless, continued his relatlonshlp with the
Army, at least to the extent of defrauding the finance office
and the Army Emergency Relief Center at Fort Jackson,
South Carolina. He was brought back on active duty, tried
and convicted. On.appeal he alleged no jurisdiction, be-
cause of the prior receipt of his discharge certificate. The
Court of Military Appeals disagreed.

In resolving the issue the court noted that the type of dis-
charge received by the appellant could only be issued after
the appellant’s case had completed appellate review or re-
view had been waived.* This did not occur until 17
December 1985, well after the second trial. Thus, the court

- 1Solorio v. United States, 107 S. Ct. 2924 (1987).
2United States v. Howard, 20 M.J. 353, 354 (C.M.A. 1985).
326 M.J. 194 (C.M.A. 1988). ’
41d. at 195.
S1d. at 196 (Cox, J. concumng)

“found that the discharge mailed to the appellant had no le-

gal effect. Moreover, the court noted that delivery of the
discharge was not accomphshed with the accompanymg au-
thority to issue a discharge and thus was an *ultra vires
act” that could not terminate jurisdiction. 3

Garvin continues a trend by military courts to limit the
application of the discharge rule. For example, in United
States v. Cole, ¢ the Court of Military Appeals upheld juris-
diction where the soldier fraudulently procured his
discharge certificate by filling out his own post clearance
papers. In United States v. Brunton,” the Navy-Marine
Court of Military Review also upheld jurisdiction where a
sailor, home on terminal leave, received his discharge in the
mail three days prior to ETS, but was called back to duty

‘before that date. Additionally, in United States v. Ray,® the
Air Force Court of Military Review upheld jurisdiction

over an airman on excess leave, who should have been dis-
charged, but was not, due to government error in not
mailing the discharge for over three months.

In addition to recent case law, another potential limita-
tion on the discharge rule comes from the recent

amendment to article 3, UCMYJ as part of new reserve juris-

diction legislation. This leglslatlon became fully effective on
17 uly 1988. '

Artlcle 3(d), UcMJ prowdes

A member of a reserve component who is subject to
- this chapter is not, by virtue of the termination of a pe-
- -riod of active duty or inactive-duty training, relieved
from amenability to the jurisdiction of this chapter for
an offense against this chapter committed during such
period of active duty or inactive-duty training.®

Thus, under the black letter of article 3, UCM]J, a soldier
who completes an active duty tour and goes immediately
into a Reserve status may be subject to court-martial juris-
diction for any offense committed while on active duty,
despite receiving a discharge certificate. '° Today, the re-

-ceipt of a discharge only starts the inquiry. Major Williams.

6 United States v. Cole, 24 M.J. 18 (C.M.A.) cert. denied 108 S. Ct. 97, 98 (1987).

724 M.J. 566 (N.M.C.M.R.) pet. denied 25 M.J. 162 (CMA. 1937)
824 M.1. 657 (A.F.C.M.R. 1987).

9 Uniform Code of Military Justice article 3(d), 10 U.S.C. § 803 (1982).
10 Byt see, United States v. Brown, 31 C.M.R. 279 (C.M.A. 1962),
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Contract Law Note

The Third Iteration of Rules for Contracting With Small
Disadvantaged Business Concerns

. In this space in the August 1987 edition of The Army
Lawyer, 1 reviewed for you the 4 May 1987 interim rules
which established a small disadvantaged business set aside
program within the Department of Defense. Briefly, Section
1207 of the 1987 National Defense Authorization Act, Pub.
L. No. 99-661, 100 Stat. 3973, established an objective for
the Department of Defense of awarding five percent of its
contract dollars during Fiscal Years 1987, 1988, and 1989
(approximately $5 billion per year) to “small disadvantaged
business concerns” (hereinafter called “SDB’s"). In re-
‘sponse to this new requirement DOD established a SDB set
aside program. Interim rules were issued on 4 May 1987,
which amend the DFARS where appropriate. 52 Fed. Reg.
16,263 (1987) (to be codified at 48 C.F.R, Parts 204, 205,
206, 219, and 252).

Then, in the May 1988 edition of The Army Lawyer, 1 ex-
plained the second iteration of these rules, which were
published in the Federal Register on 19 February 1988 and
became effective on 21 March 1988, replacing the old inter-
im rules. The text of these new rules may be found in 53
Fed. Reg. 5114 (1988) (to be codified at 48 C.F.R. Parts
204, 205, 206, 219, 226, 235, and 252). These interim rules
were issued because the Defensé Acquisition Regulatory
(DAR) Council received numerous Congressional and pub-
lic comments on the content of the first set of rules, and
because of some Congressionally mandated changes in Sec-
tion 806 of the National Defense Authorization Act for
Fiscal Years 1988 and 1989, Pub L. No. 100-180 101 Stat.
1019.

As I predicted in these earlier Notes, we have not seen
the last of the changes in this area. The third iteration of
the rules for contracting with Small Disadvantaged Busi-
ness Concerns was published in. the Federal Register on
June 6, 1988. 53 Fed. Reg. 20626 (1988) (to be codified at
48 C.F.R. Parts 204, 205, 206, 219, 226, 235, and 252). Ex-
cept for one portion which became effective immediately as
an interim rule, the third iteration of these rules made the
second (February 1988) iteration a final rule effective for all
solicitations issued on or after July 15, 1988. For practition-
ers, the key changes to the rules occurred in four areas.

First, effective immediately, the 10% evaluation prefer-
ence for SDB’s when competing against non-SDB’s in
‘certain competitive acquisitions does not apply to total
small business set asides. 53 Fed. Reg. 20630 (to be codified
at 48 C.F.R. 219.7000). Numerous public comments to the
previous rule, which created the preference in all but a few
selected types of acquisitions (e.g., small purchases, partial
small business set asides—see 53 Fed. Reg. 5126 (to be
codified at 48 C.F.R. 219.7000)), disclosed that SDB’s in in-

dustries with thin profit margins (such as meat producers)

had an insurmountable competitive advantage over small
businesses in procurements totally set aside for small
businesses.

Second, the new rules establish a presumption of both so-
cial and economic disadvantage for persons within certain
designated groups (Black Americans, Hispanic Americans,
Native Americans, Asian Pacific Americans, and Subconti-
nent Asian Americans), consistent with Section 8(d) of the

Small Business Act. 53 Fed. Reg. 20628 (to be codified at
48 C.F.R. 219.301-70).

Third, the new rules require the contracting officer to
challenge the eligibility, for further determination by the
Small Business Administration (SBA), of a concern whose
ownership is not within these designated groups if the con-
cern is also neither currently enrolled in the 8(a) program
(see Section 8(a) of the Small Business Act, 15 U.S.C. Sec.
637(2)) nor determined to be both socially and economical-
ly disadvantaged by the SBA within the six-month penod
immediately preceding the submission of the concern’s of-
fer. 53 Fed. Reg. 20628 (to be codified at 48 C. FE.R.
219.301-70(b)(3)). ,

The last significant change to the rules concerns a revi-
sion to the incentive program for subcontracting with small
and small disadvantaged business concerns. Prime contrac-
tors required to submit subcontracting plans may receive an
additional fee (profit) for exceeding its established subcon-
tracting goals (generally, ten percent of the difference
between its actual subcontracted dollars awarded and its
goal). 53 Fed. Reg. 20631 (to be codified at 48 C.F.R.
252.219-7009). ~

It is obvious that we have not seen the last of the changes
to DOD’s programs for contracting with SDB’s. As further
public comments come in on these new rules, and the statis-
tics. for Fiscal Year 1988 are announced this fall, we will
know whether these new rules are helping the Department
of Defense to reach the possibly. unattainable Section 1207
goal of five percent of all contract dollars going to. smal]
dlsadvantaged businesses. Ma_]or McCarm

Legal Assistance Items

* ‘The following articles include both those geared to legal
assistance officers and those designed to alert soldiers to le-

‘gal assistance problems. Judge advocates are encouraged to

adapt appropriate articles for inclusion in local post publi-
cations and to forward any original articles to The Judge
Advocate ‘General’s School, JAGS-ADA-LA, Charlottes-
ville, VA 22903-1781, for possible publication in The Army
Lawyer

Consumer ‘I.aw th'es o

Frequent Flier Format leed

Contmental Airlines’ frequent ﬂyer program, called
OnePass, advertised during the first five months of 1988
that its frequent flyers would be credited with a minimum
of 1,000 miles per flight segment and that program partici-
pants could use this mileage to fly, among other places, to
Tokyo. Based on an investigation which revealed that pro-
gram participants were awarded only 750 miles per flight

-rather than the promised 1,000 and that no Tokyo award

existed, the Kansas attorney general has reached a nation-
wide agreement with Continental Airlines. Pursuant to this
agreement, Continental will credit those who accrued fre-
quent flyer miles with the promised minimum of 1,000 per
flight segment and will create a frequent fiyer award to To-
kyo. The agreement also requires Continental to pay the
attorney general’s office $20,000 in investigative fees and
costs.
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" ‘Gasaver Saves Money,. Buys Headaches’

‘The Texas attomey general has filed’ a deceptive advertis-
ing suit in May against the National Fuelsaver Corporatlon,
which manufactures a device known as the “Gasaver”
“Platinum Gasaver.” According to the. attorney general,
advertisements which claim that a “gasaver’ can improve

_.automobile fuel economy by 22 percent, boost octane levels,
and extend engine life are unsubstantiated, misleading,
false, and deceptive. The complaint indicates that more
than 100,000 of the devices, which were purchased for $28
each and sold to consumers for $89 each, have been sold
worldwide. The attorney general is seeking an injunction
from engaging in deceptive business practlces and a $2,000
civil penalty per violation. ‘

States Regulate Rental-Purchase Agreements -

~ Missouri and Florida have recently joined the states that
have passed rental-purchase agreement laws. ‘In both cases

_ the recently enacted laws (the Missouri law, H.B. 988, will
be effective August 13, 1988, and the Florida law, S.B. 568,
will be effective September 1, 1988) will regulate agree-
ments between merchants and consumers -involving
merchandise used by consumers for personal, family, or
household purposes. Both laws apply to such goods if the
initial rental period is for four months or less and the rental
agreement is automatically renewable with each payment
after the initial rental period, permitting the lessee eventual-
ly to acquire ownership of the merchandise. Both laws
protect consumers by requiring that the lessor make certain
disclosures before the transaction is completed.

Among other disclosures, the Florida statute requires
that the lessor include the identities of the parties, a state-
ment that the lessee has the option to purchase the rental
property, a description of the rental property, the amount
of the initial payment, the amount and timing of rental pay-
ments, the amounts of all other charges, and the total cost
of the agreement. In addition, the Florida provision prohib-

-its garnishment of the lessee’s wages, granting a power of
attorney to the lessor, and requiring the lessee to confess
judgment.

Consistent with this consumer orientation, the Florida
statute protects consumers who fail to make scheduled pay-
ments after they have converted from rental status to a
credit purchase with scheduled payments. Rather than per-
mitting the lessor to repossess the merchandise, the new
law would convert the transaction from a credit purchase to
a rental under the terms of the rental-purchase agreement,
permitting the consumer to retain the acquired equity and
reconvert the transaction to a credit purchase at a later
time. The Florida law also places a limit on the rental re-
newal charge of $5 and, if the lessor should violate the new
law, requires payment by the lessor of attorneys’ fees, court
costs, and damages. The law further indicates that the les-

' see’s waiver of any of the act’s provisions are unenforceable
and void.

Very slmdar to the Florida provxsion, the Missoun law
requires disclosure of the cash price of the merchandise, the
total amount and number of payments necessary to require

~ownership of the merchandise, the amount and timing of
payments, the right to reinstate an agreement, and a state-
‘ment of reinvestment rights. Finally, the statute regulates
‘rental-purchase agreement advertisements and sets pena,ltles
for violations of its requirements.

P R e L Tt

Another Free Prize Too Good To Be True

A Missouri-based telemarketing company that promised
out-of-state consumers 2 $5,000 shopping spree, a home en-
tertamment center, a Chevrolet Corvette, a Ford Ranger
Pickup, or $3,000 or more in cash has not performed as
promised, according to the Missouri attorney general. The
company, U.S.A. Exchange of Warsaw, Missouri, allegedly
misled consumers to believe they had won prizes from a
“Major ‘Awards” category, asking them to send $300 or

more to cover shipping and administrative costs. The law-
suit seeks réstitution"to consumers, who typically received
only an inexpensive television set or imitation diamond ear-

‘rings rather than:the promised prize, civil penalties of

$1,000 for each violation of Missduri consumer protection
laws, payment to thé State of ten percent of the total resti-
tution, and payment of all costs of investigation. Major
Hayn. ;

| Estate Planning Notes

Courts Clanify Will Bequests
An important goal in drafting wills is to avoid ambigui-
ties in making bequests. As three recent cases from state
courts illustrate, will ambigumes give rise to expensive liti-

gation and can result in disposmons not mtended by the
testator :

The mdiscnmmate use of the phrase per stirpes was”m-
volved in an Indiana case, In re Estate of Walters, 519
N.E.2d 1270 (Ind. Ct. App. 1988). The decedent in Walters
died leaving two children born of his first marriage. His sec-
ond wife predeceased him and, although she did not have
any children from her marriage with the decedent, left two
children from a prior marriage.

In his will, the decedent gave his second wife, who failed
to survive him, a life estate in certain real property with the
remainder to his children from his first marriage. The will
left the residue of his estate to his second wife, per stirpes.

“The two stepchildren argued that the addition of the
words “per stu'pes” in the residuary bequest created a sub-
stitutional gift in their favor because the addition of this
term could have no other purpose than to benefit their
mother’s heirs. The decedent’s two children, on the other
hand, claimed that the words “per stirpes” added nothing
to the bequest and, therefore, the bequest lapsed.

. The Indiana court concluded that term “per stirpes” ap-

,plies only to the mode of distribution of a bequest among a
- designated class and does not create a class when it is used

in conjunction with a bequest to one person. The court
found that including this language was merely a “legalistic
flourish devoid of any expression of intent.” Id. at 1273.
According to the court, the testator would have used more
comprehensible language had he actually intended to disin-
herit his natural children.

Although the court’s decision probably disposes of the
residuary estate in the manner intended by the testator, the
superfluous addition of the term ‘“per stirpes” caused un-
necessary expense and delay in making the distribution.
Drafters should avoid .adding terms such as “per capita”
and “per stirpes” to bequests unless a class gift had been
created. L
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Perhaps a more difficult task of ascertaining the intention
of a testator confronted a North Carolina Court in
McKinney v. Mosteller, 365 S. E.2d 612 (N.C. 1988). In Mc-
Kinney, the testator died leaving no lineal descendants. His
will provided that if his wife did not survive him, the plain-
tiffs would receive two tracts of real property. The will
further provided that if the testator’s wife survived him, the
residue of the estate would pass to the plaintiffs. ‘

The testator’s wife did not survive hlm and the plaintiffs
claimed the residue, arguing that the testator clearly intend-
ed them to be secondary beneficiaries. The court disagreed
with the plaintiffs. It concluded that the plain language
used in the will distributed the residuary to the plaintiffs
only if the testator’s wife survived him. Since this condition
precedent was not satisfied, the residue of the estate passed
under interstate law. :

The evidence presented at trial in McKinney strongly
suggested that the testator intended to benefit the plaintiffs.

Moreover, it is unlikely that the testator would have want- -

ed the plaintiffs to take the residue if his wife survived him,
but not if she predeceased him. The court, however, could
not imply a gift in the face of the clear language of the will.
This unfortunate result could easily have been avoided

through more careful draftsmanship on the pa.rt of the at-

torney who prepared this will.

A different sort of will drafting problem was the subject
of dispute in In re Estate of Nelson, 419 N.W.2d 915 (N.D.
1988). The will in this case gave the testator’s sister “all my
farm equipment, tools, trucks, machinery and other person-
al jtems used in-connection with my farm. . .” Id. at 916.
A dispute arose between the testator’s sister and the residu-
ary legatees over whether property such as cattle, tractors,
grain, and bank accounts were used in connectlon wnth the
farm.

The court in Nelson concluded that the trial cou_rt prop-
erly referred to extrinsic evidence to determine what items
passed under the specific bequest. The court approved the
trial court’s finding that cattle not raised for resale, grain
held for feed, and a tractor were all used in connection with
“the farm. The court also approved the award of three-
fourths of a checking account to the sister because evidence
showed that at least that percentage of the account was
 used for farm accounts.

- The Nelson case illustrates that problems can arise when
items of personal property are not specifically described in a
will. Drafters should be aware that phrases such as “all my
tangible property,” “all my household goods,” or “all my
personal effects” could be construed to pass more property
than is actually intended. See e.g., Wik v. Wik, 681 P.2d
336 (Alaska 1984); Matter of Estate of Rudy, 329 Pa. Super.
477, 478 A.2d 879 (1984); Sandy v. Mohout, 1 Ohio St. 3d
143, 438, N.E.2d 117 (1982); Matter of Geis’ Estate, 132
Ariz. 350, 645 P.2d 1264 (1982). Major Ingold.

Tax Notes

Electroruc F;lmg Program to Expand in 1989

The IRS has announced that it will expand the electromc
filing program for receiving 1988 federal income -tax re-
turns. 50 Fed. Reg. ‘15,331 (1988) (I.R.S. News Release
IR-88-86 (May 23, 1988)). Under this program, preparers,
including legal assistance attorneys, can transmit individual

client returns to the IRS electronically. The IRS will accept
electronic filing of the ‘most _.commonly used forms .and
schedules

In 1989 taxpayers in 36 states will be able to file elec-

- tronically. The states with districts included in the program

are: Alabama, Alaska, Arizona, California, Colorado, Con-
necticut, Florida, Idaho, Illinois, Indiana, Kentucky,
Maine, Maryland, Massachusetts, Michigan, Montana, Ne-
braska, Nevada, New Hampshire, New York, North
Carolina, North Dakota, Ohio, Oregon, Rhode Island,
South Carolina, South' Dakota, Tennessee, Texas, Utah,
Vermont, Virginia, Washington, West Virginia, Wisconsin,
and Wyoming. The IRS intends to expand the program to
all other states in 1990.

The principal adva.ntage of the electronic filing program
is that clients receive refund checks two to three weeks fast-
er than if paper returns had been filed. The program also
allows preparers to serve their clients more efficiently and

‘reduces the cost to the TIRS of stormg and retrlevmg

returns.

Mlhtary installations interested in partncnpatmg in the
program in 1989 must meet the following qualifications: in-
tend to transmit at least' 500 1988 returns, have
communications experience under IBM 3780 bisynchro-
nious protocol at 4800 BAUD through dial up modem, be
located in a participating district, and observe all Internal

- Revenue procedures.

Applications for participating in the program m‘ust be
filed by 1' October 1988. More information on the program

can be obtained by contracting the Electronic Filing Coor-

dinator in the local IRS district office or by calling the IRS
nationwide toll- free number, 1-800-424-1040. Legal assis-
tance offices thinking about applying may also consider
contracting one of the following offices that participated in
the program in 1988: Pentagon, Military District of Wash-
ington (via Fort Myers), Fort Eustis, Fort Lee, Fort Bragg
(82d Airborne Division and XVIII Airborne Corps), Fort

' Drum, Fort Rucker, Fort Campbell, Fort Benjamin Harri-

son, Fort Huachuca, Fort Lewis, Fort Ord, and Fort
Clayton, Panama. Major Ingold. ‘

Tuition Assistance Payments Are Not Taxable -
According to IRS Proposed Regulations

The 1986 Tax Reform Act included several provisions
making it more difficult to exclude scholarship and employ-
er provided tuition assistance payments from income.
LR.C. § 117, as amended by the Tax Reform Act of 1986,
Pub. L. No. 99-514, § 117 (1988). Under the Act, the ex-
clusion for scholarship or fellowship grants is available only
to degree candidates and limited to amounts used for tui-
tion and for course-required fees, books, supplies, and

. equipment. The new law also bars any exclusion for

amounts representing payment for services. The Internal
Revenue Service (IRS) recently issued proposed regulations
to explain how the new laws will work. Prop. Treas. Reg.
§ 1.117-6, 53 Fed. Reg. 21, 688 (June 9, 1988).

.- The proposed regulations conta.m good news for soldiers

- because they provide that tuition and subsistence al-

lowances paid to members of the Armed Forces who are
students at educational institutions operated or approved by
the United States Government are not considered taxable
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scholarships. Prop. Treas. Reg. § 1.117-6(c)(3)(ii). This ex-.
clusion applies to tuition assistance payments made to"
soldiers who are attending college classes during off-duty
time and to full-time students of service academies and oth-
er institutions. The regulations also clarify that educational
and training allowances paid to a veteran -pursuant to the
Servicemen’s’' Readjustment Act of 1944 (58 Stat. 287) do
not have to be included in the veteran’s gross income.

The proposed regulatlons speclfy that other types of
scholarships and fellowships will be excludible from income
onlytotheextentthattheyareusedtopayreqmredfeesor
to purchase necessary books, supplies, and equipment. Ac-
cording to the proposed regulations, payments made to
defray incidental expenses such as room and board, travel,
research, clerical help, equ:pment, and other ,expenses not
-required must be included in gross income. Prop Treas.
Reg. § 1.117-6(C)(2). Scholarshxp students will not be able
to exclude amounts received for equipment, such as word
processors and personal computers, 'unless they are aetually
required for a particular course. Prop. Treas Reg
§L ll7—6(c)(6) Example (1).

To qualify for the limited exelusxon ava.tlable under the
new. law, the ‘scholarship recipient must be a degree candi-
date at a school that maintains a faculty and has a student
body where its educational activities are conducted.. Fur-
thermore, the school must be authorized by state or federal
law to offer its program and be accredited by a nationally
recognized agency. Accordingly, students receiving pay-
‘ments to take correspondence courses will .generally be
required to include the payments received in their gross in-
come. Prop. Treas. Reg. § 1.117-6(C)(6), Example 4.

The new limitations imposed by the 1986 Tax Reform
Act will apply to all scholarships and fellowships granted
after August 16, 1986. The more generous old rules will ap-
ply to-all fellowships and scholarships granted before

August 16, 1986 even if payments are received under them

after this date Major lngold

Transfer to a Joint Tenancy Creates Glft

Creating a joint tenancy is probably the simplest way of
avoiding probate, but according to a recent letter ruling is- .
sued by the IRS, may have some tax disadvantages. Priv.

Ltr. Rul. 8,805,019 (Nov. 4, 1987). To avoid the expense

- and inconvenience of probate, a 90-year-old taxpayer

sought to transfer by deed her sole ownership in real prop-

erty to herself and her sole heir, her daughter. The service
was asked to address the tax consequences of this prOposed
transfer.

The IRS ruled: that under these circumstances, the

-mother would be making a gift of one-half of the property

at the time of the change in title. Thus, the transfer of one-
half interest in the property would be subject to the gift tax
imposed under section 2501 .of the code. LR.C. § 2501
(W‘(st Supp. 1988), see also Treas. Reg. § 25.2511-1(h).-

“The: IRS deciined to rule on whether the property would

e includible in the mother’s estate because that would in-

volve ruling on the application of estate tax to a living
person. Since the mother furnished all of the consideration
for the property, however, it is likely that the full value of
the property would be included in her gross estate.

The transfer of almost all types of property to a joint ten-
ancy will create a gift. A special rule applies, however, if
the property transferred to & joint tenancy is cash, such as a
joint bank account. In that ¢ case, gift tax liability results on-
ly when the noncontnbutlng joint tenant actually
wn‘.hdraws funds. Treas. Reg. § 25. 2511(h)(4)

Ifthe property bemg transferred is not cash, the taxpayer
may be able to take advantage of the annual gift tax exclu-
sion which allows the first $10,000 in gifts to any one
individual during each calendar year to pass free of tax.
LR.C. § 2503(b). Under this code provision, a taxpayer
could transfer property worth less than $20,000 to a joint

_tenancy without incurring gift tax lability.

Despite the tax disadvantages, there may still be compel-

i ling reasons to create a joint temancy in higher value
- properties.. Although the taxpayer may have to pay a gift

tax on such a transfer, the tax paid can be taken as a credit
against any estate tax that will have to be paid. Major
Ingold. . .
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, “'Tort Clgims Note |
* Dram Shop Liabil.ity L T

From time to’ ‘time, the Army receives claims for losses or
‘injuries caused by ‘intoxicated soldiers or civilian employees
-based- on either the Dram~Shop or:social host liability.
'Within the:United States, the government’s liability under
the Federal Tort Claims ‘Act (FI‘CA), is:based on the law
of the place where the act or omission occutred ' While
‘historically the Enghsh common-law imposed noliability
-on an innkeeper,* ‘most ‘states have enacted statutes that
provide a remedy. for someone injured by an intoxicated
person.’ In most jurisdictions, liability under these statutes
'is directed; at ‘state licensed commercial vendors of alcg-
hol.* It'is doubtful whether such statutes apply. to the
Army club system as the clubs are not licensed by the state
-as vendors of alcohol.’Additionally, as the United States is
‘not liable under the FTCA on the basis of absolute liabili-
ty, 6 and as state Dram Shop statutes are generally based on
such principles, it is questlonable that a federal court would
apply them to the A:my club’ system 7

A few federal courts have held Army clubs hable on
common law neghgence principles.® However, most states
do not recogmze common law ‘negligence as applying to
-cases for injuries caused by an intoxicated person who was

Clalms Report

Umted States Army Clalms Semce ~ ‘ ,

hablhty only under a Dra.m Shop statute ’ Llablhty under a
common law negligence theory is popularly known as social
host liability. Such liability could extend not only to the Ar-

.my club system but also to office parties and individual

‘responsibility. Only a few’ states have recognized “social
host” hablhty 10 If the mJured party isa soldler, the “inci-
dent to service exceptlon,” or “Feres doctnne," n should be
,advanced 12 )' ‘ ' N

- In cases ansmg outsxde the Umted States, llablhty can
only be imposed under the Military Claims Act. " Army

‘Regulation 27-20, implementing that Act. ‘provides that the
‘general’ pnncxples of tort law comimon to the majority of

American Junsdxctxons apply. ! “Ag Dram Shop liability is
based on state statutes which do not apply extra-temtonly,
such liability does not apply to the Army club system over-
seas. Because social host liability is the exception and not

‘the rule under general principles of American common law,

‘overseds claims based on common law negligence ‘or the
Restatement of Torts, " should not be paxd whether a club
functxon, or office or orgamzatlon party 1s mvolved i

In view of the trend agamst excessive consumpt:on of a.l-
cohol as embodied in-Army command policies and
directives, the absence of any absolute civil liability .of the
United States, as-discussed:above, should not be considered

1served alcohol while obviously intoxicated, and. will impose as a license to allow éxcessive drinking. This is particularly

123 Us.c. 2672(1982) o c §
‘2 Corrigan v. U.S., 815 F.2d 954 (4th Cir. 1937) S v

3See Ala. Code § 28-3A 25 (Supp. 1986); Alaska Stat. §§ 4.16.030, 4.16.051-052 (Supp. 1986) Ariz. Rev. Stat. Ann. §§ 4—241 4-244 (Supp 1986), Ark
Stat. Ann. § 48-529 (1977); Cal Bus & Prof Code §§ 25602, 25658 (1985 & West Supp. 1987); Colo. Rev. Stat. § 1247128 (Supp. 1986); Conn. Gen. Stat.
‘Ann. §30-86 (West Supp. 1987); Del. Code Ann. tit. 4§ 711 (1985); D.C. Code Ann. § 25-121 (Supp. 1986); Fla. Stat. Ann. § 562.11 (West 1987); Ga
Code Ann. §§ SA-509, SA~510 (Supp. 1986); Hawaii Rev. Stat. § 281-78(2) (1985); Idaho Code §§ 23-312, 23-929 (1977); ILl. Ann. Stat. ch. 43, § 131
ASmith-Hurd 1986); Ind. Code Ann. §§ 7.1-5-7-8, 7-11-5-10-14 to 15 (West 1984 & Supp., -1986); Iowa Code Ann. §§ 123.47. 123.47A. 123.49 (West
1987), Kan. Stat.Ann. §4l—7l5 (1986), KY Rev: Stat. §§ 244070, 244-080 (Bobbs-Merrill 1981 & Supp. 1986); La. Rev. Stat. Ann. §§ 14.19, 26:683, 26:88
(West 1986 & Supp. 1987); ME Rev. Ann. tit..28 §§ 303, 11058, 1058-A (Supp. 1986); MD Ann. Code art. 2B, §§ 118, 119 (1987); Mass. Gen Laws Ann. ch
138.§§ 34, 69 (West 1974 & Supp. 1987); Mich. Comp. Laws Ann. § 18.1004 (West 1986 & Supp. 1987), Minn. Stat. Ann, § 340A.801 (West Supp. 1987);
Miss. Code Ann. §§ 67-1-81, 67-1.83.67.3-53 (Supp. 1986); Mo, Ann. Stat. § 311.310 (Vernon Supp. 1987); Mont. Code Ann. § 16.3-301 (1986); Neb. Rev.
Stat. § 53-180 (1984); Nev. Rev. Stat. § 202.055 (Michigan 1986),'NH Rev. Stat. Ann. § 175.6 (Supp. 1986); NJ Stat. Ann. §§ 33:1-39, 33:1-T7 (West Supp.
1986), NM Stat. Ann. §§ 60-7A~16, 60-7B-1.1 (1978 & Supp. 1987); NY Alco. Bev. Cont. Law §§ 65.65-2 (McKinney 1970 & Supp. 1987); NC Gen. Stat.
§§ 18B-302, 18B-305 (1983 & Supp. 1985). ND Cent. Code § 5-01-09 (1975) & Supp. 1985), Ohio Rev. Code Ann. §§ 4101 22, 4101 69 (Page 1982 & Supp.
1986); Okla. Stat. Ann. tit. 37 § 537 (West Supp. 1987), Or. Rev. Stat. § 471 410 (1985); Pa. Stat. Ann. tit. 47, § 4493 (Purdon 1969 & Supp. 1987), RI
Gen. Laws § 1-8 (Supp. 1986); SC Code Ann. §§ 61-3-990, 61-5-30 (Law. Co-op Supp. 1986); SD Codified Laws Ann. § 15-4-78 (Supp. 1987); Tenn. Code
Ann. § 57-4-203 (Supp. 1986); Tex. Alco. Bev. Code Ann. §§ 1011.63, 106 03 (Vernon 1978 Supp. 1987); Utah Code Ann. §§ 32A-12B-8, 32A-12-9
(1986); VT Stat. Ann. tit. 7, § 658 (Supp. 1986); Va. Code § 4-62 (Supp. 1986); Wash. Rev. Code §§ 66.44.200, 66.44 270 (1985 & West Supp. 1987); W. Va.
Code § 60-3-22 (Supp. 1987); Wis. Stat. Ann. 125.07 (West Supp. 1986); Wyo. Stat. §§ 12-5-502, 12-6-101 (Supp. 1986).

4Meany v. Newell Casenote by Y. Rodriguez—Schack, Tort & Insurance Journal, Vol XIII #2 Winter 1988.

3 Gallea v. United States, 779 F.2d 1403 (9th Cir 1986); Gonzales v. United States 589 F.2d 465 (9th Cir. 1979); Konsler v.US. 288 F. Supp. 895 (N.D. IlL.
1968).

¢ Dalehite v. United States, 346 U.S. 15 (1963); Lalrd v. Nelms, 406 U.S. 797 (1972).
7 Smith v. United States, 588 F.2d 1209 (8th Cir. 1970); Megge v. United States, 344 F.2d 31 (6th Cir. 1965).

8 Vance v. United States, 355 F. Supp 348 (D. Mont. 1969); Johnson v. United States, 496 F. Supp. 597 (D. Mont. I980). Srmth v. Pena. 621 F.2d 873 (7th
Cir. 1980).

?See supra notes 2 and 4; Murray v. United States, 382 F.2nd 284 (Sth Cir 1967); Simmons v. United Stats. Cm.l $£82-5289 (3d Cir 1982).

10Clark v. Mincks, 364 N.W.2d 226 (Towa 1985) Ashlock v. Norris 475 N.E.2d 1167 (Ind. App. 1985); Koback v. Crook, 366 N.-W. 2d 857 (Wisc. 1985) to
a minor; Sutton v. Hutchings, 327 S.E. 2nd 716 (Ga. 1985) to a minor; Lind v. Gwinell, 356 A.2d 15 (NJ App. 1986) to a minor.

11 Feres v. United States, 340 U. S. 146 (1950).

12Bozeman v. United States, 780 F.2d 198 (2nd Cir. 1985); Major v. United States, 835 F. 2 641 (6th Cir 1987)
1310 US.C. 2733 (1982).

“ Army Reg. 27-20, Legal Services: Claims para 3-8b (10 July 1987) [hereinafter AR 27-20].

13 Restatement (Second) of Torts, § 315 (1965).
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true in view of the fact that the intoxicated person is never-.

theless individually both criminally and civilly liable and
the United States bears financial responsibility and the costs
of injuries or deaths in the form of medical costs, lost work

time, and death benefits where payable. Mr. Rouse.

" Personnel Claims Notes
Cal-rier JInspection and Repair of Damaget‘l' Items |

. Under the $1 25 Increased Released Valuation, more car-
riers are inspecting damaged property, and an increasingly
large number of them are offering to do repairs. Questions
have arisen as. to what clalms ofﬁces should advise

.claimants.

- The carrier has the right to inspect within 75'days of de-

“livery or 45 days after the last DD Form 1840R has been
“dispatched, whichever is later. If the carrier notifies a
‘claimant within this penod of time that the carrier wants to

inspect, the claimant is required to allow the carrier to in-
spect. Carriers have been instructed to contact the claims
office if a claimant refuses to allow:them to come in and
look. The claims office will then direct the claimant to al-
low inspection. If the claimant continues to refuse, the
claims office should inform ‘the claimant that all: potential
carrier recovery will be deducted from the amount other-
wise paid or payable on a claim to enforce the carrier’s
right to mspect On Increased Released Valuation ship-
‘ments, ‘this is often the entire amount payable on the claim.
'The “50% Rule” for failure to provide timely notice on
such shipménts (for claims received before 1 July 1988)
does not apply. Note that our policy is to settle meritorious
personniel claims promptly, and claims offices should not
delay settling a claim received before the carrier’s mSpec-
tion penod has ended.

" The carrier does not, however, have the right to repalr

(except when. the claimant has pu:chased a Full Replace-
‘ment Cost Protection). The claimant. may, if the claimant -

chooses, settle directly with the carrier and allow the carri-

et to repair items. The claimant has the absolute right to’

refuse to do so and filea clalm ‘with the Umted States in-
stead This i is the cla:mant s option.

. If the carrier does. repau' the damaged 1tems, using a re-
paxr firm it has selected, and a problem arises that the
claimant and the carrier cannot -resolve, the claimant
should be directed to’ contact the claims office. A claimant
obviously has the right to- complain if repairs are not ac-
complished by the carrier in a competent and workmanlike
manner, The carrier’s repair firm does not necessarily have
to complete repalrs perfectly to please a difficult claimant,
but the repau's must meet the standards normally expected
of repair firms in order to maintain the mtegmy of the
claims program. In the unlikely event that repalrs are not

completed in a professional manner and the carrier refuses

to correct the problem, the claims office should accept and
settle a clalm from the claimant and pursue recovery nor-
mally. Mr. Frezza."'

Claims Information Sheets

The following two information sheets have been written by
U.S. Army Claims Service and sent to DCSLOG for distri-
bution to Installation Transportation Officers to use as

handouts. They coritain a wealth of claims information and

‘are adaptable for publishing local command information

publications. Mr. Frezza.

Claims Information on Household Goods Shipments

1. The law authorizing the Army to pay shipment claims is
a gratuitous payment statute. The Army is not a total insur-
er for a soldxer s property. Before you ship, understand the
process

2. A few soldlers need insurance in addmon to the coverage
the Army provides. The most the Army can pay on a claim
is $25,000, and there are additional limits on specific cate-
gories of property. For example, the maximum payment for
an item of stereo eqmpment is $1,000, and the maximum
payment for all stereo equipment in a shipment is $3,500.
See “It’s Your Move” for a listing. The ITO can explam the
types of additional protection avallable

3. Before the packers come, valuable artwork and similar
items should be appraised. You should hand-carry small,
extremely valuable items like jewelry. Secure them ‘during
packing so.that they cannot be stolen or accidently packed.
If you do ship jewelry, make sure it’s placed in a box and
listed on the inventory. Also consider hand-carrying small
items of great sentimental value like photo albums. -

4. Packers should wrap items individually and well. Heavy
items should not be packed with light items. Exposed sur-
faces of furniture should be wrapped. Under no
circumstances should you let packers take loose items to the
warehouse to be packed. An accurate inventory is essential
to a claim. Boxes and items not in boxes should be listed on
separate lines with complete descriptions (including size,
model and serial number), such as “3.0 carton with 24 crys-
tal glasses.” Packers mark pre-existing damage using
symbols explained at the top of the inventory. “BR 4-5-3"
means “Broken, front left corner.” Check these symbols

- carefully. Call the ITO if you do not agree.

5. When property is delivered, check off each inventory line
item. You or someone accepting the delivery for you must
list missing items and obvious damage on the DD Form
1840. Keep broken items until the claims office authonzes
disposal, and dry all wet items. Unpack and list any addi-
tional loss or damage on the DD Form 1840R (on back of
the DD Form 1840), and get this form to the claims office
within 70 days of delivery! Although you have two years to
file a claim, loss or damage must be reported within 70
days, or the Army losés its right to collect money from the
carrier. This money the Army cannot collect will be de-
ducted from the claim, which can result in no payment!
The carrier has the right to inspect damaged items. Many
carriers will offer to settle a claim directly with the soldier.
Soldiers may accept a carrier’s offer or go to the claims
office.

6. Claims personnel can explain what can be claimed and
documents needed to substantiate a claim. Soldiers are en-
couraged to file claims as soon as possible. There is no legal
authority to pay a claim which is not filed within two years.
Claimants must submit one copy of DD Forms 1842 and
1844. (Payment is based on the actual value of damage or
loss.. Old and worn items are worth less than new ones!) Af-
ter soldiers are paid, the Army goes back and collects
money from the carrier.

AUGUST 1988 THE ARMY LAWYER ¢ DA PAM 27-50-188 51




7. The claims process is designed to .give complete service
for a smoother move..For more lnformatron. contact ‘your
claims office. = .

Claims Information on Do-It-Yourself (DITY) Moves

1. Moving your. property yourself can result in a claim by
you if your property is lost or damaged, or in a claim
against you if you are involved in an accident. Before you
decide to move yourself, you need to understand the poten-
tial legal problems and decide whether you need to
purchase private: msurance coverage. .

2. The only authonty the Army has for paylng loss or dam-
age to your property during shipment (mcludmg DITY
moves) is the Personnel Claims Act, 31 United States Code
3721. This is a gratuitous payment statute which compen-
sates federal personnel for losses incident to their service. It
does not make the Army a total insurer of your property
You can only be compensated if your claim is substantiated
and if the loss or damage was .not caused by ;your negli-
gence, or the negligence of your spouse or other persons
who are helping you to move.

‘a. .S'ubstantzatmg a claim. If your vehlcle 1s stolen or
ous trouble substantlatmg what you own if you do not have
a disinterested person (such as anNCO or officer in your
unit) prepare a premave inventory for you. You should also
keep purchase receipts and apprmsals to substantiate value
of expensive items. .

b. Losses which are not covered The clalms oiﬁce won’t
compensate you for damage caused by an accident in which
you were at'fault or lost control of the vehicle, or breakage
caused because you didn’t pack items carefully enough.-Un-
fortunately, almost all the damage which occurs ‘during a
DITY move is attributable to-all three causes. In addition,
there are limitations on what the Government will pay.
There is a $25,000 total maximum payment, as well as max-
imum payments on various categories of property (see the
“It’s Your Move” pamphlet or the claims office for a list)
which apply to every personnel claim. If an accident does
occur in which you ‘are not at fault, have the local pohce
prepare an accident report and go to the claims office ;m-
mediately upon arrival at your destmatlon '

c. Private insurance. Because you are takmg the nsk that
you will suffer damage for which the Government will not
compensate, you, consider buying private insurance cover-
age. Check your automobxle and household goods insurance
policies. Then talk to the truck rental company and your
insurer about-extra protection.

3. It is possible you will be sued if you are mvolved in an
accldent If you move dlrectly from your ongm destmatlon

to your: destination, you may be considered to be perform-
ing official duties (depending on state law) and any lawsuit
will be directed against the Government. In all cases, how-
ever, make sure you are.covered by private insurance, just
in case. Check your automobile policy first. Some auto in-
surance policies cover you while you are driving a rented
truck or pulling a trarler, some do not. If you are not cov-
ered, talk to your insurer or to thé truck rental company
about purchasing extra insurance. The few extra dollars
you spend ¢ould save you thousands. .

4. Your local JAG office can provide you with more mfor-
mation: for a successful DITY move, understand the rules
before you start ; g

Management Note

| Claims Manual Change 8

In late June, USARCS mailed copies of Change 8 to the
Claims Manual to all Claims Manual holders of record.
The following changes are contamed in Change 8:

Chapter 1, Personnel Clmms Bulletms #61, 87 and 96 are
revised. _Bulletlns #102 (Use of AAFES Overseas Cata-
logues) ‘and # 103 (Criteria. for Waiver of Maximum
Amounts Allowable) are added. Appendix C (Worksheet
for Partial Approval Letters) is revised. Bulletin #92
(Corps of ‘Engineer Field Offices) is deleted since COE field
claims offices, effective 15 March 1988, no longer process
personnel claims (except certa.m Saud1 Arabla clarms—see
rev1sed Bulletm 87). ,

Chapter 2 Household Goods Recovery. Bulletin #ll (Use
of HHB/HB Checkhst and 3x5 Index Cards Dlscontmucd)
is added

In Chapter 4, Torts-Umted States, Bulletm #5 (Eﬂ'ect of
VA Benefits is added. Bulletin #2 (LMD, AFIP Reviews)
is deleted. The Federal Tort Claims Handbook is rewsed
substrtutmg niew handbook pages forold.

In Chapter 4 or Chapter 5 (dependmg on locatlon of .the
Claims Manual holder), Torts—United States/Foreign Bul-
letin ‘(Handling Medical Malpractice Claims; Use of
Department of Legal Medrcxne, AFIP; Copyxng and Re-
lease of Medical Records) is added.

In. Chapter 10, Automatlon/lnformatron Management
Claims ‘Automation Bulletin #2 is added.

For a listing of the contents of all | previous eha.nges, see The
Army Lawyer, Feb. 1988, at'67 (change 7), The Army Law-
yer, Oct. 1987, at 61 (change 6), The ‘Army Lawyer, Aug.
1987, at 67 (change 5), The Army Lawyer. June 1987 at 49
(ehanges 1—4) LTC G:bb
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. Legal As’sistan:ce Noté

: Legal Asszstance Oﬁice. Oﬁ'ice of The Judge Advocate General

Involuntary Collectlon of DOD Overseas
"' Banking Debts

The uU. S Army Finance. and Accountmg Center
(USAFAC) will soon begin to involuntarily offset from ac-
tive duty, retired and reserve pay for debts incurred by

nmilitary members to overseas military banking facilities

(MBF). These debts become debts to the United States
when they are purchased by DOD as requxred under the
DOD bankmg contract.

These debts will then be transferred to USAFAC where
an administrative determmatlon that the debt is valid will

be made based upon the documentatxon of the debt fur-
nished by the MBF. If the debt is deemed valid, collection
action will be taken under 37USC1007(C). USAFAC will

then issue demand for payment letters and afford the debtor

due process as required under para. 70704a of the Depart-
ment of Defense Pay Manual and 37USC1007(C). Any
disputes over the validity or amount of the debt will be re-
solved by the USAFAC Legal Office based on the
documentation of the debt and any information furnished
by the military member. Mr. Gagermeier. -

Guard and Reserve Affmrs Items

Judge Advocate Guard and Reserve Aﬁa:rs Department TJAGSA

TJAGSA::», From 22,000 Miles High

. Colonel Benjamin A. Sims
 Director, JA Guard and Reserve Aﬁ'a:rs

An historical event took place on March'5, 1988 for the
JAG School. A pilot satellite broadcast was beamed from
the school to the Galaxy II Satellite and back to earth. The
program was one hour in Jength and consisted of an update
on decisions of the Umted States Court of Mlhtary

Appeals.

- The purpose of the pilot: study was to determine whether
satellite broadcasting to attorneys of’ the reserve compo-
nents was suitable for continuing legal education, whether
it was cost effective, and how student satisfaction with this
broadcast compared with mstructlon from an on-premlse
instructor. A

The primary test sites were Sa.n Antomo, Texas and Co-
lumbia, South Carolina. These sites were selected because
they were having on-site training on March 5, 1988. Addi-
tionally, 24 active duty installations and 66 National Guard

and reserve component legal units were notified about the -

broadcast and were glven data about the transmission to en-
able them to participate in the evaluation if they desired.

The primary test sites were designed to be interactive,

An interactive site is one where a student at a site can talk
to the remote instructor and the students at all other loca-
tions can hear both the student and the instructor.
Although there was some reception trouble in San Antonio,
the program in Columbia went very well. Notmthstandmg
the San Antonio problems, enough of the program was re-
ceived there for the attendees to respond to questlonnalres
circulated to them. «

~ Two types of quesuonnaxres were used; one for the pri-
mary test sites, and another for ‘the secondary sites. “The

questlonnalre developed for the primary sites was more de-
tailed than the other one, and concentrated primarily on
the suitability of satellite broadcasts for CLE, cost effective-
ness, and student satisfaction. The secondary site
questionna.ire was designed to determine how much difficul-
ty those sites had in finding satellite receiver locations.
Guard and Reserve Affairs had specifically located the two
primary sites to provide such capabilities.

The mxhta.ry component composition of the attendees at
the pilot on-sites was similar to that of the average on-site
during the previous year.

 There were 138 respondents to ‘the primary question-
naire, out of 211 attendees. The survey showed that 87% of
the attendees had enjoyed the instruction at least as much
as they enjoyed instruction in the traditional format. Addi-
tionally, 39% considered the interactive feature necessary.
Although 62% of the respondents felt that the interactive
feature was not necessary, 78% thought it was at least
worthwhﬂe

88 respondents stated that they would prefer that future
broadcasts be made on weekends. Although weeknights
were the second choice, only 32 respondents selected this
option. Respondents were not limited to the most preferred
choice on this question, and therefore, many selected more
than one answer. The other choices received few selections.

“. Among the kinds of legal instruction preferred, the

choices in order of preference were as follows: criminal
law; international/operational law; civil law;: government
contract law; and other.

AUGUST 1988 THE ARMY LAWYER ¢ DA PAM 27-50-188 53




The pilot study shows that the satellite method of in-

struction has possibilities to expand instruction 'to the -
reserve components at a cost savings to them and TJAG-
SA. Use of satellite instruction could also allow more -

specialized training than is currently possible and would al-
low TJAGSA to focus on particular missions and legal
needs of the attorneys’ m the’ reserve components

In order to further test this concept and to move the pro-
gram toward implementation, depending on funding, & pilot
model program may be implemented in 1989, beaming ad-
ditional satellite 1nstructlon du.rmg one weekend in Apnl or
May B L. : v

In 1990, if the test in 1989 is satlsfactory, and 1f fundmg
. is available, at least four weekend transmissions would be
completed. Each transmission would be devoted solely to
one area of the law and would be designed to give the at-

tendees more training in a particular area than is normally

received.

The recent pilot study showed that satellite broadcasting
is possible and will provide some benefits to reserve compo-
nent attorneys and support personnel. Current plans do not
call for displacement of any of the on-sites. Satellite broad-

casting has been shown to be cost-effective  and could be . .-

used if funding for continuing legal education on-site train-

ing is reduced or if additional training beyond that avallable .

through the on-sites is desired.

Army National Guard Quotas for TJAGSA
Resident CLE Courses

‘This article describes the procedures for.obtaining course
quotas to attend continuing legal education courses taught
at The Judge Advocate General’s School in Charlottesvrlle,

Virginia.

In June of ‘each 'y’ear the academ‘lc department at
TIAGSA assigns quiotas for each of the courses it will con-
duct during the upcommg academic year. The quotas are
distributed among the various Army major commands and
agencies including the Army National Guard. The quotas
are determined based on historical usage in addition to an-
nual solicitation of input from the commands _themselves.
Among the factors considered in setting the total number of
quotas for each course are classroom size and the experi-
ence level of the students for whom the course is designed
(entry level courses are assigned larger quotas than those
advanced courses aimed at the expert legal practitioner).

o

_ Once the JAG School has set the number of quotas for

“each course, they are released to the commands and agen-

cies that will issue the quotas directly to the students.
Quotas are teleased to-the National Guard in late June or
early July of each year. These quotas are issued to the stu-
dents on-a first come first serve basis. - Because of the
limited number of quotas available for each course, it is in-
cumbent upon the individuals to identify the course they
want to attend and to request a quota as early as possrble

'When the Guard Bureau (The ARNG Operatmg Activi-
ties Center) has issued all of the quotas for a particular
course, they will place those individuals who did not obtain
a2 quota on a waiting list. Should other agencies or com-
mands turn back their quotas, then the School will offer
them to the Guard. It should be noted that these quotas are
not. usually returned umtl close to. the time the course is
held. o .

- Because of the last minute- nature of retui'nedquotas, it is
important for those individuals who are on the waiting list
for a particular course to remain flexible and to be ready for
a last minute opening. Frequent coordination with the POC

. . at the ARNG Operating Activities Center as the course

grows near is vital. Prior arrangements for orders from the
unit, if possxble, are-important. If the unit will not prepare
orders prior to notification that a quota is available then the
individual should take steps to ensure that the orders can be

-expedited upon last minute notification:

. The POC obtaxnmg quotas at the ARNG Operating Ac-

tivities ‘Center is Mr. Robert Bailey. His numbers are AVN

5944789 or Commercial (301) 671-8189/8159..

-1989 JAG Reserve Component Workshop

The 1989 JAG Reserve Component Workshop will be held
at The Judge Advocate General’s School in Charlottesville,
Virginia during the period 11=14,April 1989. As in the
past, attendance will be by invitation only. = Attendees
should expect to receive their invitation packets by the end
of December 1988. It is important .that invitees notify
TIJAGSA of their intentioh -to attend by the suspense date
set in the invitation. Any suggestions as to theme,-topics, or
speakers for the 1989 Workshop are welcome. - Additional-
ly, any materials or handouts-which might bé appropriate
for distribution-at the Workshop would also be welcome.
Since the planmng process for the 1989 agenda is currently
in progress, early‘input from the field is necessary. Send all

‘comments and materials to The Judge Advocate General’s

Scbool Attentron Guard and Reserve Affairs Department.

' CLE News “

l Resident Gourse Quotas

Attendance at resident CLE courses at The Judge Advo-
cate General’s School is restricted to those who have been
allocated quotas. - If you have not received a welcome letter
or packet, you do not have a quota. -Quota allocations are
obtained form local training offices which receive them
from the MACOMs. Reservists obtain quotas through

e

thelr unit or ARPERCEN A‘I‘I‘N DAR.P—OPS—JA 9700
Page Bou.levard St. Louis, MO 63132 if they : are nonunit
reservists. Army National Guard personnel request quotas
through their Units. The Judge Advocate General’s School
deals directly with MACOMs and’ other. Jnajor agency
training offices. To verify a quota, you must contact the
Nonresident Instruction Branch, The Judge Advocate Gen-
eral’s School, Army, Charlottesville, Virginia 22903-1781
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(Telephone AUTOVON 274-7110, extensxon 972—-6307
commerctal phone: (804) 972-6307). S

-2, TJAGSA CLE Course Schedule

; NOTICE OF COURSE CANCELLATION
‘The 8th Commercial Activities Program (CAP) Course
scheduled for 17-21 October 1988 has been cancelled. The
CAP course will be combined with the 2d Advanced Instal-
lation Contracting Course to be held 22-26 May 1989.
Information regarding the combined curriculum willibe
placed in future edmons of The Army Lawyer

1988

- September 12-16:- 6th Contract Cla.lms thlgatlon, and
Remedies Course (5F—F13)

September 26-30: 10th Legal. Aspects of Terronsm
Course (5F-F43).

October 4-7: 1988 JAG’s Annual CLE Trdining
Program : K :
5): CANCELLED.
~ October 17-December 21: 117th Basic Course
(5-27-C20).
October 24-28: 21st Cnmmal Trial Advocacy Course
(5F-F32)..

October 31-November 4 96th Semor Oﬂicers Legal On-
entation (SF-F1).
. October 31-November 4: 40th Law of War Workshop
(5F-F42).

November . 7-10: " 2d Procurement Fraud Course
(5F-F36).
~ November 14-18: 27th Fiscal Law Course (SF-F12).
" November 28-December 2: 23rd Legal Assistance
Course (SF-F23).

December 5-9: 4th Judge’ Advocate & Military Opera-
tions Seminar (5F-F47).

December 12-16: 34th Federal Labor Relations Course
(5F-F22).

1989

January 9-13:- 1989 Govcrnment Contract Law Sympo-
sium (SF-F11). -

January 17-March 24: 118th Basic Course (5-27-C20).
* January 30-February 3: 97th Senior Officers Legal On-
entation (5F-F1).

February 6—10 22d Cnmmal Trial Advocacy Course
5F-F32).

‘February 13—17 2d Program Managers’ Attorneys
Course (SF-F19). -~

- February 27-March 10:
Course (SF-F10). '

March 13-17: 41st Law of War Workshop (5F-F42)

“March 13-17:
tions Course (5F-F24).

March 27-31: 24th Legal Assistance Course (5F-F23).

‘April 3-7: - 5th Judge Advocate & Mlhtary Operatlons
Seminar (5F-F47). *

April 3-7: 4th Advanced Acqulsmon Course (5F—F17)

April 11-14: "JA Reserve Component Workshop.

. April 17=21: :98th Senior Oﬂicers Legal Orientation
(SF-F1). -
. April 24-28: 7th Federal thxgatlon Course (5F—F29)

May 1-12: 118th Contract Attorneys Course (5F-F 10)

ll7th Contract Attorneys

13th Admin Law for Military Installa-

PC.

May 15-19: 35th. Federal Labor Relations Course
(5F-F22).. - -
May 22-26: 2d Advanced Installat:on Contractmg
Course (SF-F18).. .
- May 22-June 9: 32d Military Judge Course (5F—F33)
. June 5-9: 99th Senior Officers Legal Orientation
(SF-F1).
June 12-16: 19th Staff Judge Advocate Course (SF~F52).
June 12-16: 5th SJA Spouses’ Course.
~June 12-16: 28th Fiscal Law Course (SF-F12).
‘June 19-30: JATT Team Training.
June 19-30: JAOAC (Phase TI).
- July 10-14: U.S. Army Claims Service Traxnmg Seminar.
July 12-14: 20th Methods of Instruction Course. '

“ July 17-19: Professional Recruiting Training Seminar.

July 17-21: 42d Law of War Workshop (5F-F42).
- July 24-August 4: 119th Contract Attorneys Course
(SF—FIO)

July 24-September 27: 119th Basic Course (5-27-C20).

July 31-May 18, '1990: 38th Graduate Course
(5-27-C22).

August 7-11: Chief Legal NCO/Senior Court Reporter
Management Course (512-71D/71E/40/50).

August 14-18: 13th Criminal Law New Developments
Course, (SF-F35). -

- September 11-15: 7th Contract Clalms, thlgatlon and
Remedies Course (SF-F13).

3. Civilian Sponsored CLE Courses

November 1988

1—4 ESI Contract Pncmg, San Diego, CA.
-1-4: ESI, ADP Contracting, Washington, DC.
.. 2: UMC, Education Law, Kansas City, MO.
3—4: LSU, Developments in Legislation and Jurispru-

dence; Lake Charles, LA.

34: BNA, Hiring and Firing, Washington, DC.
3—4: PLI, Troubled Debt Financing, New York, NY.
3—4 ALIABA, Representing the Growmg Technology

_Company, Coronado, CA.

3-4: ALIABA, The Role of Corporate Counsel in Litiga-
tlon, San Francisco, CA.

3-4: ALIABA, How to Handle a Tax Controversy at the
IRS and .in Court, Chicago, IL. -

3-4: ACLM, AIDS: The Dlsease and the Law, Atlanta,
GA

. 4: MBC, Social Security, St. Louxs, MO.
" 6-11: NJC, Special Problems in Cnmmal ‘Evidence, Re-
no, NV,

6-11: NJC, 'Administrative Law—Advances, Reno, NV.
~ 10-11: PLI, Communications ‘Law, New York, NY.

10-12: ALIABA, Trial Evidence, Civil Practice, and Ef-

fective Litigation Techniques i in Federal and State Courts,
San Juan, P.R.

10-12: ALIABA, Lender Llablhty Defense and Preven-
tion, Dallas, TX.

10-12: PL1, Product Llablllty of Manufacturcrs, ‘San
Franc1sco, CA.

11: MBC, Social Security, Kansas City, MO

13-17: NCDA, Special Prosecutions, San Francisco, CA.

. 14-15: BNA, Environment and Safety, Washington, DC.

14-18: ALTABA, Planning Techniques for Large Estates,
San Francisco, CA.
14-18: GCP, Constructlon Contractmg, Washmgton,
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17-18: PLI, Equipment Leasing, San Francisco, CA.’

17-18: PLI, Litigating Copyrlght Trademark & Unfalr
Competition, New York, NY.

17-18: BNA, Patents, Washington, DC.

17-18: PLI, Immlgratlon and Naturallzatlon Instltute,
San Francisco, CA.

18-19: PLI, Deposition Skllls Trammg Program, San
Francisco, CA.

18-19: ALIABA, Improving Lawyer Supervxsron to Pre-
vent Discovery Abuse, Conflicts, and Ethical Violations,
Washington, DC.

27-30: NCDA, Child Abuse and Exploxtatlon, Balti-
more, MD.

27-12/1: NCDA Prosecutlng Drug Cases, San Antonlo,
TX.

28-30: GCP, Competmve Negotlatlon WorkshOp, Wash-
ington, DC.

" For furtherlnforrnatlon on civilian courses, please con-
tact the institution oﬂ'ermg the course. The addresses are
listed below.

AAA: American Arbitration Assoclatlon, 140 West 51st
Street, New York, NY 10020. (212) 484-4006.

AAJE: American Academy of Judicial Education, Suite
1903, 2025 Eye Street, N.W., Washington, D.C. 20006
(202) 775-0083.

ABA: American Bar Association, National Institutes, 750
North Lake Shore Drive, Chicago, IL 60611. (312)
988-6200).

ABICLE: Alabama Bar Institute for Continuing Legal Ed-
ucation, Box CL, University, AL 35486. (205) 348-6230.

AICLE: Arkansas Institute for Continuing Legal Educa-
tion, 400 West Markham, thtle Rock, AR 72201 (501)
371-1071.

AKBA: Alaska Bar Association, - P 0. Box 100279 An-
chorage, AK 99510. (907) 272-7469.

ALIABA: American Law Institute-American Bar Associa-
tion Committee on Continuing Professional Education,
4025 Chestnut Street, Philadelphia, PA 19104 (800)
CLE-NEWS; (215) 243-1600.

ARBA Arkansas Bar Association, 400 West Markham
"'Street, Little Rock, AR 72201. (501) 371-2024. - : .

ASLM: American Society of Law and Medicine, 765 Com-
monwealth Avenue, Boston, MA 02215. (617) 262-4990.

ATLA: The Association of Trial Lawyers of America, 1050
31st St.,, N.W. Washington, D.C. 20007-4499. (800)
424—2725 (202) 965-3500.

BLI: Business Laws, Inc., 8228 Mayfield Road Chester-
field, OH 44026. (216) 729-7996.

BNA: The Bureau of National Affairs- Inc . 1231 25th
Street, N.W.,-Washington, D.C. 20037. (800) 424-9890
(conferences), (202) 452-4420 (conferences); (800)
.372-1033; (202) 258-9401. r

CCEB: Continuing Education of the Bar, Umversrty ‘of Cal-

- ifornia Extension, 2300 Shattuck Avenue, Berkeley, CA
94704. (415) 642-0223; (213) 825-5301. :

CICLE: Cumberland Institute for Continuing Legal Educa-
tion, Samford University, Cumberland School of Law,
800 Lakeshore Drive, Blrmmgham, AL 35209 (205)
- 870-2865. '

CLEC Continuing Legal Educatlon in Colorado, Inc .

- Huchingson Hall, 1895 Quebec Street, Denver, CO
80220. (303) 871-6323.

‘CLEW: 'Continuing Legal Education.for Wisconsin, 905

University Avenue, Suite 309, Madison, W1 53715. (608)
262-3588.
DRI: The Defense Research Institute, Inc., 750 North Lake
Shore Drive, 5000, Chicago, IL 60611. (312) 944-0575.
ESI: Educational Services Institute, 5201 Leesburg Pike,
Suite 600, Falls Church VA 22041 3203. (703)
©379-2900. Co

FB The Florida Bar, 650 Apalachee Parkway, Tallahassee,
- FL 32399-2300 (904) 222-5286.

'FBA: Federal Bar Association, 1815 H Street, N.W., Wash-

ington, D.C.20006. (202) 638-0252.

FJC: The Federal Judicial Center, Dolly Madison House,
1520 H Street, N.W., Washington, D.C. 20005. (202)
633-6032.

‘FPI: Federal Publications, Inc., 1120-20th Street N W

Washington, D.C. 20036. (202) 337-7000.

'GCP: Government Contracts Program, The George Wash-

_ ington University, National Law Center, T412, 801 22nd
Street, N.-W., Washington, D.C. 20052. (202) 994-6815.
GICLE: The Instltute of Continuing Legal Education in
'Georgia, P.O. Box 1885 Athens, ‘GA 30603. (404)
542-2522.

GULC: Georgetown Umvers:ty Law Center, CLE Division,
25 E Street, N.W., 4th Fl Washmgton, D C. 20001.
" (202) 622-9510."

'HICLE: Hawaii Institute for CLE, UH, Richardson School

of Law, 2515 Dole Street, Room 203 Honolulu. HI
96822-2369, (808) 948-6551.

'ICLEF: Indiana CLE Forurn, Suite 202 230 East. Ohlo

Street, Indianapolis, IN 46204. (317) 637-9102).

'IICLE: Illinois Iustltute for CLE, 2395 W. Jeﬁ'erson Street,

Springfield, IL 62702. (217) 787-2080.

ILT: The Institute for Law and Technology, 1926 Arch

Street, Philadelphia PA 19103.

IPT: Institute for Paralegal Training, 1926 Arch Street,
‘Philadelphia, PA 19103. (215) 732-6999." -

KBA: Kansas Bar Association CLE, 1200 Harrison Street
P.O. Box 1037, Topeka, KS 66601 (913) 234-5696.

KCLE: University of Kentucky, College of Law, Oﬁice of
Continuing Legal Educatlon, Lexmgton, KY 40506.
(606) 257-2922.

LSBA: Louisiana State Bar Association, 210 O’Keefe Ave-

nue, Suite 600, New Orleans, LA 70112, (800) 421-5722;
. (504) 566~1600.

LSU: Center of- Contmumg Professronal Development
Louisiana State University Law Center, Paul M. Herbert
- Law Center, Baton Rouge, LA 70803~ 1008 (504)
388-5837.

MBC: The Missouri Bar Center,, 326 Monroe, PO Box
119, Jefferson City, MO 65102. (314) 635-4128.

‘MCLE: Massachusetts-Continuing Legal Education, Inc.,

20 West Street, Boston, MA 02111 (800) 632-8077;
(617) 482-2205. . . -
MIC: The Michie Company, P. O Box 7587 Charlottes-
ville, VA 22906-7587. (800) 446-3410; (804) 295-6171..
MICLE: Institute of Continuing Legal Education, 1020
- Greene Street, Ann’ Arbor, MI 48109 1444, (313)
764-0533; (800) 922-6516.

MLI: Medi-Legal Institute," 15301 Ventura Boulevard Suite
300, Sherman ‘Oaks, CA 91403. (800) 433-0100.

MNCLE: Minnesota CLE, 40 North Milton, Suite 101, St
Paul, MN 55104. (612) 227-8266.

MSBA: Maine State Bar Association, 124 State Street, P.O.
Box 788, Augusta, ME 04330. (207) 622-7523. .
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NCBF: North Carolina Bar Foundation, 1312 Annapolis
Drive, Raleigh, NC 27612. (919) 828-0561. o

NCCLE: National Center for Continuing Legal Education,
Inc., 431 West Colfax Avenue, Sunte 310, Denver, CO
80204

NCDA: National College of D13tr1ct Attorneys, Umversxty
of Houston, Law Center, Umverslty Park, Houston, TX
77004. (713) 749-1571. . .. "

NCJFC: National College of TJuvenile and Family Court
Judges, University of Nevada, P.O. Box 8970, Reno, NV
89507-8978. (702) 784—4836. !

NCLE: Nebraska -CLE, Inc., 635 South 14th Street P.O.
Box 81809, Lincoln, NB 68501 (402) 475-7091.

NELI: National Employment Law Institute, 444 Magnolia
Avenue, Suite 200, Larkspur, CA 94939. (415) 924-3844.

NITA National Institute for Trial Advocacy, 1507 Energy
Park Drive, St. Paul, MN 55108. (800) 225-6482; (612)
644-0323 in MN and AK.

NJC: National Judicial College, Judicial College Building,
University of Nevada, Reno, NV 89557. (702) 784—6747.

NJCLE: New Jersey Institute for CLE, One Constitution

Square, New Brunswick, NJ 08901-1500. (201)
648-5571.

NKU: Northern Kentucky University, Chase College of

- Law, Office of Continuing Legal Educatlon, Highland,
- Hts., KY 41076. (606) 572-5380.

NLADA National Legal Aid & Defender Assocxatxon,
1625 K Street, N.W., Eighth Floor, Washington, D.C.
20006. (202) 452—0620

NMTLA: New Mexico Trial Lawyers’ Association, P.O.
Box 301, Albuquerque, NM 87103. (505) 243-6003. .

NUSL: Northwestern University School of Law, 357 East
Chicago Avenue, Chicago, IL 60611. (312) 908-8932.

NYSBA: New York:State Bar Association, One Elk Street,
Albany, NY 12207. (518) 463-3200; (800) 582-2452.

NYSTLI: New York State Trial Lawyers Institute, Inc.,
132 Nassau -Street, New York NY 10038. (212)
349-5890.

NYUSCE: New York Umversxty, School of Continuing Ed-
ucation, 11 West 42nd Street, New York, NY 10036.
(212) 580-5200.

NYUSL: New York University, School of Law, Office of
CLE, 715 Broadway, New York NY 10003 (212)
598-2756. :

OLCI: Ohio Legal Center Institute, P.O. ‘Box 8220, Colum-
bus, OH 43201-0220. (614) 421-2550.’

PBI: Pennsylvania Bar Institute, 104 South Street, P.O.
Box 1027, Harrisburg, PA 17108-1027. (800):932-4637
(PA only); (717) 233-5774.

PLI: Practicing Law Institute, 810 Seventh Avenue, New
York, NY 10019. (212) 765-5700.

PTLA: Pennsylvania Trial Lawyers Association, 1405 Lo-
cust Street, Phlladelplna, PA 19102.

SBA: State Bar of Arizona, 363 North First Avenue, Phoe-
nix, AZ 85003. (602) 252-4804.

SBMT: State Bar of Montana, 2030 Eleventh Avenue, P.O.
Box 4669, Helena, MT 59604 (406) 442-7760.

SBT: State Bar of Texas, Professional Development Pro-
gram, P.O. Box 12487 Austin, TX 78711 (512)
463-1437. «

SCB: South Carolina Bar, Contmumg Legal Education,
‘P.0. ‘Box 11039, Columbna, SC 29211-1039. (803)
771-0333.

SLF: Southwestern Legal Foundation, P.O. Box' 830707,

~ Richardson, TX 75080-0707.(214) 690-2377.

SMU: Southern-Methodist University, School of Law, Of-
fice of Continuing Legal Education, 130 Storey Hall
Dallas, TX 75275. (214) 692-2644.

TBA: Tennessee Bar Association, 3622 West End Avenue,
Nashville, TN 37205. (615) 383-7421.

TLEI: The Legal Education Institute, 1875 Connecticut
Avenue, N.W., Suite 1034, Washington, D.C. 20530.

TLS: Tulane Law School, Joseph Merrick Jones Hall, Tu-
‘lane University, 6325 Freret St., New Orleans, LA
70118. (504) 865-5900. : '

TOURO: Touro College, Continuing Education Seminar
Division Office, Fifth Floor South, 1120 20th Street,
N.W., Washington, D.C. 20036. (202) 337-7000.

UCCI: Uniform Commercial Code Institute, P.O. Box 812,
Carlisle, PA 17013. (717) 249-6831.

UDCL: University of Denver College of Law, Program of
Advanced Professional Development, 1895 Quebec

_Street, Denver, CO 80220. (303) 871-6323.

UHCL: University of Houston, College of Law, Central
Campus, 4800 Calhoun, Houston, TX 77004. (713)
749-3170. -

~ UKCL: University of Kentucky, College of Law, Office of

CLE, Suite 260, Law Building, Lexington, KY
40506-0048. (606) 257-2922.
UMC: University of Missouri-Columbia School of Law, Of-
fice of Continuing Legal Education, 112 Tate Hall,
- Columbia, MO 65211. (314) 882-6487. -
UMCC: University of Miami Conference Center, School of
"~ Continuing Studies, 400 S.E. Second Avenue, Miami, FL
33131. (305) 372-0140.

UMKC: University of Missouri-Kansas City, Law Center,

5100 Rockhill Road, Kansas City, MO 641 10. (816)

"+ 276-1648.

UMLC: University of M1am1 Law Center, P.O. Box

~ 248087, Coral Gables, FL 33124. (305) 284-4762.

USB: Utah State Bar, 425 East First South, Salt Lake City,

. UT 84111. (801) 531-9077.

USCLC: University of Southern California Law Center,
University Park, Los Angeles, CA 90089-0071. (213)
743-2582.

UTSL: University of Texas School of Law, 727 East 26th
Street, Austin, TX 78705. (512) 471-3663.

VACLE: Committee of Continuing Legal Education of the

. 'Virginia Law-Foundation, School of Law, University. .of

Virginia, Charlottesville, VA 22901. (804) 924-3416.
VUSL: Villanova University, School of Law, Villanova, PA
19085. (215) 645-7083.

‘WSBA: Washington State Bar Association, Contmmng Le-

gal Education, 500 Westin Building, 2001 Sixth Avenue,
Seattle, WA 98104-2599. (206) 448-0433.

WTI World Trade Institute, One World Trade Center, 55
' West, New York, NY 10048 (212) 466—4044 :

4, Mandatory Continuing Legal Education Junsdlctlons
and Reporting Dates

Jurisdiction Reporting Month

-Alabama 31 December annually

Colorado ‘31 January annually

Delaware On or before 31 July. annually every

i - other year

Florida .. Assigned monthly deadhnes every three
: * years beginning in 1989

Georgia 31 January annually
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Idaho EEE 1 March every third anmversary of

: e admission

Indlana 1 October annually

Iowa *1 March annually.

Kansas 1 July annually - - e
Kentucky "~ 30 days following completlon of course
Louisiana .31 January annually begmmng in 1989
Minnesota " 30 June every third year \
Mississippi ° * 31 December annually oo :
Missouri 30 June annually beginning in 1988
Montana 1 April annually .

Nevada .15 January annually

New Mexico - * 1 January annually or 1 year after

- . admission to Bar beginning in 1988
12 hours annually

‘North Carolma .
1 February in three-year mtervals E

North Dakota

Ok]ahoma S
Oregon

South Carolma
Tennessee
Texas
Vermont
Virginia

Washmgton o
West Virginia - -

Wnseonsm

Wyommg

. 1 April annually

Beginning 1 January‘ 1988 in three-year

. intervals ¢

10 January annually
31 January annually

-, ‘Birth month annually
.1 June every other year !

30 June annually ‘

31 January annually :

30 June annually '

31 December in even or odd years '
depending on admission L

1 March annually

For addresses and detailed mformatzon, See. the July 1988 is-
sue of The Army Lawyer ; L

Current' Materiat of Intere:st‘ S

1, TJAGSA Materials Avallable Through Defense
Technical Informatlon Center '

Each year, TJAGSA pubhshes deskbooks and matenals
to.support resident instruction. Much. of this .material is
useful to judge advocates and government civilian attorneys
who are not able to attend courses in their practice areas.
The School receives many requests each.year for these
materials.' Because such ‘distribution is not within the
School’s mission, TJAGSA does not have the resources to
provide these publications. . ;

In order to provide another avenue of avaﬂablhty, some
of this material is being made available through the Defense
Technical Information Center (DTIC). There are two ways
an office may obtain this material. The first is to get it
through a user library on the installation. Most technical
and school libraries are DTIC “users.” If they are *“school”
libraries, they may be free users. The second way is for the
office or organization to become a government ‘user. Gov-
ernment ‘agency users pay five dollars per hard copyfor
reports of 1-100 pages and seven cents for each additional
page over 100, or ninety-five cents per fiche copy. Overseas
users may obtain one copy of a report at no charge. The
necessary information and forms to become registered as a
user may be requested from: Defense Technical Informa-
tion Center, Cameron Station, Alexandria, VA 22314-6145,
telephone (202) 274—7633 AUTOVON 284-7633.

" Once reglstered an oﬂice or other orgamzatlon may open
a deposit account with the National Technical Information
Service to facilitate ordering materials. Information con-
cerning this procedure will be provided when a request for
user status is submitted.

Users are provided biweekly and cumnlative indices.
These indices are classified as a single confidential docu-
ment and mailed only to -those DTIC. users whose
organizations have a facility clearance. This will not affect
the ability of organizations to become DTIC users, nor 'will
it affect the ordering of TJAGSA. publications through
DTIC. All TIAGSA publications are unclassified and the
relevant ordering information, such as DTIC numbers and
titles, will be published in The Army Lawyer.

AD B100234

AD B094235

" The followrng TjAGSA publications are available

AD BI12101

AD B112163

AD B100211 -

‘AD A174511

AD BI116100

AD B116101
AD B116102 .

AD B116097
AD A174549 -

AD BO890§'2‘

AD B093771

ADBII4054‘-

through DTIC. The nine character identifier beginning with
the letters AD are numbers assigned by
used when ordermg pubhcatlons

DTIC and must be

Contract Law

'VContract Law, Govemment Contract

Law Deskbook Vol l/JAGS-ADK—87—

- (302 pgs). -

Contract Law, Government Contract

Law Deskbook Vol 2/JAGS—ADK—87—2

. (214 pgs).
. Fiscal Law Deskbook/JAGS—ADK—86—2

(244 pgs).

: Contract Law Seminar Problems/JAGS—

ADK-86-1 (65 pgs).

Legal Assistance
Administrative and le Law, All States

. Guide to Garnishment Laws & .
Procedures/JAGS—ADA—SG-lo (253

pgs)-
Legal Assxstance Consumer Law G‘ulde/

JAGS-ADA-87-13 (614 pgs).

' Legal Assistance Wills Gmde/JAGs;

ADA-87-12 (339 pgs).
Legal Assistance Office Admmmtrat:on :
Guide/JAGS-ADA-87-11 (249 pgs). .

..-Legal Assistance Real Property Gulde/

JAGS-ADA-87-14 (414 pgs). - .
All States Marriage & Divorce Guxde/
JAGS-ADA-84-3 (208 pgs). s

.-All States Guide to State Notanal"Laws/

JAGS-ADA-85-2 (56 pgs). . ‘
All States Law Summary, Vol I/JAGS—
ADA-87-5 (467 pgs).

_All States Law Summary, Vol II/JAGS-

ADA-87-6 (417 pgs).
All States Law Summary, Vol III/
JAGS-ADA-87-7 (450 pgs).
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AD B090988
AD B090989
AD B092128
AD B095857
AD B116103
AD B116099

AD B108054

AD B087842
AD B087849
AD B087848

AD B100235

AD B100251
AD BI108016

AD B107990

AD B100675

AD B087845
AD B087846

Legal Assistance Deskbook, Vol.I/

JAGS-ADA-85-3 (760 pgs).

Legal Assistance Deskbook, Vol II/
JAGS-ADA-85-4 (590 pgs).

USAREUR Legal Assistance Handbook/'

JAGS-ADA-85-5 (315 pgs).
Proactive Law Materials/JAGS-
ADA-85-9 (226 pgs).

Legal Assistance Preventive Law Series/ -

JAGS-ADA-87-10 (205 pgs).
Legal Assistance Tax Information Senes/
JAGS—ADA—87—9 (121 pgs).

Claims

Claims Programmed Text/JAGS-
ADA-87-2 (1 19 pgs).

Admmistratlve and Civil Law

Environmental Law/JAGS-ADA-84-5
(176 pgs). ,

AR 15-6 Investigations: Programmed
Instruction/JAGS-ADA-86—4 (40 pgs).
Military Aid to Law Enforcement/

' JAGS-ADA-81-7 (76 pgs).

Government Information Practices/
JAGS-ADA-86-2 (345 pgs).

Law of Military Installaﬂons/JAGS—
ADA-86-1 (298 pgs).

Defense Federal Litigation/JAGS-
ADA-87-1 (377 pgs).

Reports of Survey and Line of Duty

‘Determination/JAGS-ADA-87-3 (110
- pEs)-

Practical Exercises in Administrative and
Civil Law and Managément/JAGS-
ADA-86-9 (146 pgs).

Labor Law

Law of Federal Employment/JAGS—
ADA-84-11 (339 pgs).

Law of Federal Labor-Management
Relations/JAGS-ADA-84-12 (321 pgs)

Developments ‘Doctrine & Literature

AD B086999

AD BO88204

AD B095869

AD B100212

«U.5. G.P.0. 1988-201-420:80323

Operational Law Handbook/JAGS-
DD-84-1 (55 pgs).

" Uniform System of Military Citation/
. JAGS—DD—84—2 (38 pgs.)

Criminal Law

Cnmmal Law: Nonjudlclal Pumshment
. Confinement & Corrections, Crimes & -
- Defenses/JAGS-ADC-85-3 (216 pgs).
- Reserve Component Criminal Law PEs/

JAGS-ADC-86-1 (88 pgs).

The following CID publication is also available through
DTIC:

AD A145966  USACIDC Pam 195-8, Criminal
Investigations, Violation of the USC in

Economic Crime Investigations (250 pgs).

Those ordering publications are reminded that they are
for government use only.

2, Regulations & Pamphlets

Listed below are new pubhcatlons and changes to existing
publications.

Number Title Change Date
AR 15-6 Procedure for Investigat- 11 May 88
ing Officers and Boards
of Officers
AR 15-8 Army Science Board 4 May 68
AR 37-104-1 Payment of Retired Pay 25 May 88
to Members and Former
Members of the Army
AR 85-11 Military Flight Data 31 May 88
Telecommunications
System
AR 108-2 Audiovisual Services 101 30 Apr 88
AR 210-135 Banks and Credit Unions 1Jul 88
’ on Army Installations
AR 350-50 Combat Training Center 27 May 88
Program
AR 735-11-1 Uniform Settiement of 1 Jan 83
. Military Freight Loss
CIR 350-88-1 Army Individual Training 27 May 88
. Evaluation Program
DA Pam 360416 Pocket Guide to Low 1987
Countries ‘
UPDATE 14 Enlisted Ranks Personnel - 8Jun8s
3. Articles

The following civilian law review articles may be of use
to judge advocates in performing their duties.

Brickner, Provide for the Common Defense: The Constitu-
tion of the United States and its Military Significance, 14
No. Ky. L. Rev. 383 (1988).

Larschan, The War Powers Resolution: Conflicting Constitu-
tional Powers, the War Powers and U.S. Forelgn Policy, 16
Den. J. Int’l. L. & Pol’y. 33 (1987).

Masters, Drug-Testing in the Federal Sector: the Negotiabili-
ty Controversy, 39 Lab. L.J. 312-219 (1988).

McFadden, The Legality of Nuclear Weapons: A Response
to Corwin, 6 Dick. L. Rev. 313 (1988).

‘Simien, The Interrelationship of the Scope of the Fourth

Amendment and Standing to Object to Unreasonable

* Searches, 41 Ark. L. Rev. 487 (1988).

Note, A Proposal for Direct Use of the United States Mili-
tary in Drug Enforcement Operations Abroad, 23 Tex.
- Int’l. L.J. 291-316 (1988).

Note, Constitutional Law: Servicemen and Constttuttonal
Tort Suits—United States v. Stanley, 11 Harv. J.L. &
Pub. Pol’y 575-83 (1988).

Note, First Amendment-Protected Expression-Selective Pros-
ecution—Wayte v. United States, 4 Hum. Rts Ann.
837-69 (1988).
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