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The Scarlet Letter and the Military Justice System

Major William T. Barto
Professor, Criminal Law Department
The Judge Advocate General’s School, United States Army
Charlottesville, Virginia

Introduction this work is to provide the interested reader with an introduc-
tion to the military offense of adultery, from which additional
Adultery as a criminal offense in the military justice system research may be launched or critical opinions forfned.
is a controversial topic of late, attracting attention from the gen-

eral public, the Congress, and the médiamajor problem for What Is Adultery?
all concerned is that the reportage has not always accurately
described the military offense of adultery or its place in the mil-  The word adultery is derived from the Latin vadulterare

itary justice system.The purpose of this article is to inform the which means to alter, pollute, or defileAt common law, the
military justice practitioner concerning the offense of adultery term came to be applied to “illicit intercourse . . . calculated to
as it is recognized by military law. The article will first con- adulterate the blood® As such, “[t]he essence of adultery . . .
sider the concept of adultery independent of the substantivewas . . . intercourse with a married woman, which tended to
criminal law? It will then examine the military offense of adul- adulterate the issue of an innocent husband, to turn inheritance
tery, beginning with those characteristics of the offense that areaway from his own blood to that of a stranger, and to expose
common to proscriptions of this typelhe article will then dis-  him to support and provide for another man’s isséeQver

cuss those aspects of the military offense of adultery most likelytime, adultery came to describe a broader range of sexual con-
to challenge practitioners and surprise commentators: theduct, typically including all instances of “voluntary sexual
requirement for proof of prejudicial or discrediting effects intercourse of a married person with a person other than the
stemming from the adulterous condédhe limitation of the offender’s husband or wifé? Regardless of the precise con-
offense to acts of wrongful intercoursand the relationship of  tours of the concept, the gist of adultery remains unchanged,; it
adultery to other sexual offenses recognized in the military jus-describes a breach of the marital relationship by means of sex-
tice systend. This article is not intended to be a comprehensive ual intercoursé?

treatise concerning the criminal aspects of adultery, nor is it a

critical treatment of the topic. The primary goal in publishing The Crime of Adultery

1. See, e.gDana Priest and Bradley Grahaast Adultery Won't Disqualify Candidate To Lead Joint ChifssH. PosT, June 5, 1997, at Al; Gregory L. Vistica
and Evan Thoma§ex And Lies: The Strange Case Of Lieutenant Flinn Is Over, But In The Military The War Over Women Seesv@ak, June 2, 1997, at 26.

2. See, e.g.Tamara Jonedghe Pilot's Cloudy Future: She Was the First Woman to Fly a B-52. Then She Fell in Love and the SkyWkail FosT, Apr. 29,
1997, at D1 (asserting that adultery is a “felony” under military law).

3. See infranotes 9-13 and accompanying text.

4. See infranotes 14-29 and accompanying text.
5. See infranotes 30-49 and accompanying text.
6. See infranotes 50-61 and accompanying text.
7. See infranotes 62- 67 and accompanying text.

8. This is not to say that | have refrained from all critical commentary relating to the military offense of adultergatnient by the courts. | merely wish to
emphasize the abecedarian nature of the work and that its target audience is the counsel in the field who needs a ppier on the

9. SeeWessTER's DicTioNARY oF WoRD ORIGINS 4 (1991).
10. RoLuin M. Perkins & RoNaLD N. Boyce, CRIMINAL Law 454 (3d ed. 1982).

11. 2 GiaRrLEs E. Torcia, WHARTON's CRIMINAL Law § 214, at 354 n.4 (quoting Evans v. Murff, 135 F. Supp. 907 (D. Md. 19%8R)NB & Bovck, supranote 10, at
454,

12. Back’s Law Dictionary 47 (5th ed. 1979)keeRanpom House CoLLEGE DicTionARY 19 (rev. ed. 1982). In contrast to this “gender-neutral” formulation, Profes-
sors Perkins and Boyce observed that “in the common law view illicit intercourse was adultery by both if the woman wasvimetiresdhe man was married or
single) and was fornication by both if the woman was singlerkiRs & Bovcg, supranote 10, at 454;dRrcia, supranote 11, § 217, at 36 But cf. United States v.
Hickson, 22 M.J. 146, 150 (C.M.A. 1986) (describing treatment of adultery and fornication in military law).
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or was of a nature to bring discredit upon the

Adultery has been the subject of various prohibitions since armed forceg?
Biblical times* Canon law prohibited adultery, but the com-
mon law generally did not recognize adultery as a crime “unless  As such, the military offense of adultery is very similar to
the conduct was open and notorious, in which case it was punthe contemporary civilian definition of adultery described
ishable as a public nuisanc®.”Many jurisdictions in the  above? while at the same time possessing unique requirements
United States nevertheless enacted statutory prohibitionsf proof that narrow its scope and applicabdity.
against adulteryt some of which remain in effect tod&y.
There is not, however, an express prohibition of adultery in the Adultery: The General Part
United States Codé.

The military offense of adultery generally prohibits sexual

Military law nevertheless recognizes the offense of adul- intercourse between two persons “if either is married to a third

teryl® The elements of the offense are described in the follow-person.?® Culpability does not depend upon the accused’s mar-

ing manner by th&anual for Courts-Martial ital status; it is sufficient if either partner to the intercourse “is
married to a third persor?” It is likewise a gender-neutral pro-

(1) That the accused wrongfully had sexual hibition; the accused may therefore be either male or fethale.
intercourse with a certain person; Moreover, the offense requires only a single act of sexual inter-
(2) That, at the time, the accused or the other course?® and “[a]ny penetration, however slight, is sufficient to
person was married to someone else; and complete the offensé” As a result, it is also unnecessary to
(3) That, under the circumstances, the con- establish, as required by some civil penal statutes, that the adul-
duct of the accused was to the prejudice of terous intercourse was either “habitual” or in conjunction with
good order and discipline in the armed forces unlawful cohabitation by the partie#8. This expansive defini-

13. Cf.Torcia, supranote 11, § 214, at 354 (“The gist of the offense in the ecclesiastical courts was the breach of the marriage vow.”).
14. SeeExodus20:14;Deuteronomyb:18.
15. Torcia, supranote 11, § 214, at 353-5deePerkiNs & Boyck, supranote 10, at 454.

16. Rerkins & Bovyce, supranote 10, at 455 & n.18 (observing that “adultery was made an offense in a little over half the states”). These praubitiozsiety
of forms; for a survey of the common types of adultery offenses,semIsupranote 11, § 215, at 355-58.

17. E.g., IpaHo CopE § 18-6601 (1996); Kn. StaT. Ann. § 21-3507 (1995); N.Y.HRAL Law § 255.17 (McKinney 1989);A/ Cobe AnN. § 18.2-365 (Michie 1996);
cf. Miss. Cope ANN. § 97-29-1 (1996) (prohibiting unlawful adulterous cohabitation); N£5. Grat. § 14-184 (1996) (prohibiting habitual sexual intercourse in the
manner of husband and wife by a man and woman not married to each other).

18. The United States Congress had, at one time, enacted a statutory prohibition against adultery that was codifi@dointA@l&dited States Code, but that
provision was later repealed. United States v. Hickson, 22 M.J. 146, 147-48 (C.M.A. 1986). The federal offense of adildttag mtercourse between a married
woman and an unmarried man, as well as that between a married man and an unmarrieddvainbiz n.3 (quoting 18 U.S.C. § 516 (repealed 1948)).

19. United States v. Butler, 5 C.M.R. 213, 215 (A.B.R. 1952yML ForR CourTSMARTIAL, UNITED STATES, pt. IV, 1 62 (1995) [hereinafter MCM]. Butler, the
Army Board of Review observed that “adultery is not specifically denounced as an offense by the Uniform Code of Militayyhlutstincluded that “the offense
is certainly embraced within the purview of Article 134 of the Code as ‘conduct of a nature to bring discredit upon thereemei fot a crime and offense not
capital.” 5 C.M.R. at 215.

20. MCM,supranote 19, pt. IV, 1 62b. “In the case of officers, adultery can be charged alternatively as conduct unbecoming an effisgiclenti33, Uniform
Code of Military Justice, 10 U.S.C. § 933.” United States v. King, 34 M.J. 95, 96 n.1 (C.M.A. 1992). In such circumb&agoesrhment must establish beyond
a reasonable doubt that the adultery constituted conduct unbecoming an officer and gentleman rather than conduct pdégeckdiirmy to the armed forceSee
MCM, supranote 19, pt. IV, 1 59b(2).

21. See supraotes 9-13 and accompanying text.

22. See infranotes 30-61 and accompanying text.

23. United States v. Hickson, 22 M.J. 146, 150 (C.M.A. 1986).

24. 1d.

25. SeeMCM, supranote 19, pt. IV, T 64b.

26. SeeU.S. DeP'1 oF ArRMY, Pam. 27-9, LEGAL SERVICES MILITARY JuDGES BENCHBOOK, para. 3-62-1d, at 573 (30 Sept. 1996) [hereinaftar&ook].

27. See id cf. MCM, supranote 19, pt. IV, 1 45¢c(1)(a) (defining intercourse in the context of rape and carnal knowledge). Professor Torcia fedtbabtiithe
intercourse need not result in an emissiondkcla, supranote 11, § 214, at 354.
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tion of the military offense of adultery appears to provide com-  The requirement that the adultery be prejudicial, discredit-
prehensive protection to the marital relationship and “the ing, or unbecoming is not insignificatft.The prejudice to good
morals of society, rather than the person of one of the partici-order and discipline associated with a particular act of adultery

pants.?® must be “reasonably direct and palpabfefemote or indirect
prejudice stemming from the illicit intercourse will not be suf-
Prejudicial, Discrediting, or Unbecoming Conduct ficient to establish this elemefit Direct and palpable prejudice

may include, but is not limited to, actual or potential marital

There are, however, a number of characteristics of the mili-discord and strife, discord and strife with a sexual partner who
tary offense of adultery that may limit its scope and applicabil- is not made aware that one is married to another, compromise
ity. As a threshold matter, it is important to remember that of the respect due to military authority, or causing “other sol-
Congress has not expressly proscribed adultery under the Unidiers to be less likely to conform their conduct to the rigors of
form Code of Military Justice (UCMJ¥® The military offense  military discipline.®
of adultery typically arises under Article 134, UCR3yhich
provides that courts-martial shall take cognizance of “all disor-  Discredit requires a different analysis. The statutory text
ders and neglects to the prejudice of good order and disciplinerequires only that the conduct “be of a nature to bring discredit
in the armed forces, all conduct of a nature to bring discreditupon the armed forces” to be punishable under Article*d434.
upon the armed forces, and crimes and offenses not caPital.” TheManual for Courts-Martialexplains that “[t]his clause . . .
The Court of Military Appeals (COMA) has also noted that makes punishable conduct which has a tendency to bring the
“[iln the case of officers, adultery can be charged alternatively service into disrepute or which tends to lower it in public
as conduct unbecoming an officer under Article 133.fh esteem.” This focus upon the “nature” or “tendency” of the
either case, the prosecution must not only establish the generallicit intercourse to discredit the armed forces stands in appar-
part of adultery beyond a reasonable doubt, but also the uniquent contrast to the requirement for “direct and palpable” preju-
requirements of proof associated with the General Artigles. dice under clause one, Article 134. However, the practical
Alternatively stated, adultery is not a military offense in the effect of this distinction may be reduced by commonly-cited
absence of prejudice to good order and discipline, a tendency t@recedent asserting that “Congress has not intended by Article
bring discredit upon the armed forces, in the case of an 134 ... to regulate wholly private moral conduct of an individ-
officer charged under Article 133, unbecoming conduct. ual,”? and as such “[c]ivilians must be aware of the behavior

and the military status of the offendét.”Among the factors

28. For example, South Carolina defines adultery as “the living together and carnal intercourse with each other ormabittatcaurse with each other without
living together of a man and woman when either is lawfully married to some other person,b&@nE. § 16-15-70 (Law Co-Op. 1996), and provides that “[a]ny
man or woman who shall be guilty of the crime of adultery or fornication shall be liable to indictment and, on convictioa s&verally punished by a fine of not
less than one hundred dollars nor more than five hundred dollars or imprisonment for not less than six months nor moreghanimnkoth fine and imprisonment,
at the discretion of the courtid. § 16-15-60.

29. United States v. Ambalada, 1 M.J. 1132, 1137 (N.C.M.R. 1977).

30. See generallg0 U.S.C. 88 801-946 (198&eeUnited States v. Butler, 5 C.M.R. 213, 215 (A.B.R. 1952).

31. Butler, 5 C.M.R. at 215; MCMsupranote 19, pt. IV, § 62.

32. UCMJ art. 134 (1995).

33. United States v. King, 34 M.J. 95, 96 n.1 (C.M.A. 1992).

34. MCM,supranote 19, pt. IV, 11 59-68eeUnited States v. Poole, 39 M.J. 819, 821 (A.C.M.R. 1994).

35. SeeBencHBook, supranote 26, para. 3-62-1dBut cf. UCMJ art. 80 (1995) (providing that anyone attempting to commit an offense under the UCMJ “shall be
punished as a court-martial may direct”); United States v. St. Fort, 26 M.J. 764, 766 (A.C.M.R. 1988) (affirming convitiemfded adultery); MCMupranote

19, pt. IV, 1 62d (describing attempts as lesser-included offense to adultery).

36. SeePoole 39 M.J. at 821 (indicating that adultery is not inherently prejudicial to good order and discipline and requires “anrassfethentércumstances
surrounding the commission of the offense in making the determination”).

37. MCM,supranote 19, pt. IV, 1 60c(2)(a).

38. Id.

39. United States v. Green, 39 M.J. 606, 609-10 (A.C.M.R. 1994).
40. UCMJ art. 134 (1995).

41. MCM,supranote 19, pt. IV, T 60c(3).
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identified by the military appellate courts as relevant to the with prejudicial or discrediting conduct in violation of Article
determination are the identity and military status of the partici- 134.
pants, the location and circumstances of the intercourse, and
local law or community standards concerning the relevant con- Wrongful Sexual Intercourse
duct

The military offense of adultery also requires proof beyond

The prosecution faces a similar challenge if the accused is ara reasonable doubt that the accused engagesbimgfulsexual

officer charged with unbecoming conduct in violation of Arti- intercourse with another perséi.In United States v. King
cle 133. In addition to establishing the general part of adul-the COMA explained that this requirement of wrongful inter-
tery,* the evidence must also establish that the illicit course has two components: “[tlhe wrongfulness of the act
intercourse “constituted conduct unbecoming an offi¢eTo obviously relates to mens rea (not elsewhere specified amongst
be “unbecoming,” the circumstances of the intercourse mustthe elements) and lack of a defense, such as excuse or justifica-
not only dishonor or disgrace the officer personally, but also tion.”® An evident, but often overlooked, ramification of this
“seriously compromise the person’s standing as an offféer.” statement is that the military offense of adultdpeshave a
The ultimate effect of a failure-of-proof on this unique element mental component; it is not a purely strict-liability crime. Also
is minimized, however, by two characteristics of the law con- implied by the court’s assertion is that an excuse or justification
cerning the General Articles. First, the Court of Appeals for the may negate the wrongfulness of an act of intercourse.
Armed Forces recently observed that “[a]s a matter of law, it is
well-established that, when the underlying conduct is the same, The military justice practitioner is most likely to encounter
a service discredit or disorder under Article 134 is a lesser-issues of this sort when a person accused of adultery claims
included offense of conduct unbecoming an officer under Arti- ignorance or mistake relating to marital statusither their
cle 133.”8 Moreover, the maximum punishment is the same for own or that of their partner in intercourSelt is a defense to
the greater and lesser-included offenSe#\s a result, there  adultery “that the accused held, as a result of ignorance or mis-
may be little practical difference between charging an officer take, an incorrect belief of the true circumstances such that, if
with adultery as unbecoming conduct under Article 133, or the circumstances were as the accused believed them, the

42. United States v. Snyder, 4 C.M.R. 15, 19 (C.M.A. 1952).
43. United States v. Perez, 33 M.J. 1050, 1054 (A.C.M.R. 1991) (citing United States v. Kirksey, 20 C.M.R. 272 (C.M.A. 1955)).

44. See id. In Perez the Army court also observed that “[w]hile the appellant was still technically married to his wife, the separation agreeltemypear to
permit sexual intercourse with another woman without violating the sanctity of the marriage comdract.”

45. This requirement is set forth in thianualas follows:
Whenever the offense charged is the same as a specific offense set forth in this Manual, the elements of proof arettimseazeefagh in
the paragraph which treats that specific offense, with the additional requirement that the act of omission constitutesibendothg an
officer and gentleman.

MCM, supranote 19, pt. IV, 1 59¢(2).

46. 1d. 1 59b(2). The complete statement of the element containedMathealuses the language “officand a gentleman. The term “gentleman” is a redundant
anachronism in that it includes “both male and female commissioned officers, cadets, and midsHighn§es9¢(1).

47. 1d. 1 59¢(2).

48. United States v. Harwood, 46 M.J. 26, 28 (1997) (citing United States v. Rodriquez, 18 M.J. 363 (C.M.A. 1984)).

49. CompareMCM, supranote 19, pt. IV, § 59with id.  62e. Adultery is punishable by a “dishonorable discharge, forfeiture of all pay and allowances, and con-
finement for one year.ld. 1 62e. In spite of assertions to the contrseg, e.g.JonEs supranote 2, at D3 (asserting adultery is a “felony” offense under military
law), the federal law of criminal procedure classifies such an offense as a class A misde®eel®t).S.C. § 3559(a)(6) (1996).

50. MCM,supranote 19, pt. IV, T 62b(1).

51. 34 M.J. 95 (C.M.A. 1992).

52. Id. at 97.

53. Cf.MCM, supranote 19, R.C.M. 916(j) (describing defense of ignorance or mistake of fact in military law). This is not to say thatagnarastake of fact

or law is theonly defense that may be relevant to allegations of adultery; for example, one could engage in what would otherwise be additetpbsitcavoid

criminal liability if participation in the offense was caused by coercion or duBessid.R.C.M. 916(h).

54. 1d. pt. IV, T 62b(2).
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accused would not be guilty of the offense.'Because the In summary, the treatment of adultery and

offense of adultery does not require a specific intent or actual fornication in military law seems to be this:
knowledge of any particular fact, the incorrect belief must (a) two persons are guilty of adultery when-
therefore be both honest and reasongble. ever they engage in illicit sexual intercourse
if either of them is married to a third person;
Exculpatory ignorance or mistake may take a variety of (b) if unmarried, they are guilty of fornica-
forms. For example, the incorrect belief may relate to factual tion whenever they engage in illicit sexual
matters, such as the performance of a marriage ceremony or the intercourse under circumstances in which the
identity of a sexual partnét. Alternatively, the ignorance or conduct is not strictly private; and (c) private
mistake may concern the legal effect of a ceremony, proceed- sexual intercourse between unmarried per-
ing, or document& Its precise form is of minimal impor- sons is not punishabfé.

tance®® to be exculpatory, the incorrect belief need only “have
existed in the mind of the accused[,] . . . been reasonable under The relationship between adultery and other military sexual
all the circumstances,” and be such that the accused would notffenses requiring intercourse cannot be stated as certainly or
be guilty of adultery “if the circumstances were as the accusedsuccinctly. Adultery appears to be a separate offense from car-
believed them® Such a belief may operate to excuse an oth- nal knowledge because the former requires proof that one party
erwise wrongful act of adultefy. to the intercourse is married to anotfferhile carnal knowl-
edge requires proof that one party is under 16 years dfage.
Likewise, recent precedent holds that adultery is a separate
Adultery And Other Sexual Offenses offense from rape; the marital relationship of the parties to the
intercourse is now irrelevant to a charge of rape, and rape
The relationship between adultery and other military sexual requires force and lack of conséhtin most circumstances, an
offenses is best introduced by this passage from the COMAaccused may be separately charged, convicted, and punished
opinion inUnited States v. Hicksdh for the offenses of adultery and either carnal knowledge or rape,
even if they arise from the same criminal act or transaétion.

55. MCM,supranote 19, R.C.M. 916(jseeUnited States v. Fogarty, 35 M.J. 885, 892 (A.C.M.R. 1992).

56. BencHBook, supranote 26, para. 3-62-1d note 4, at 5§deMCM, supranote 19, R.C.M. 916(j)But cf.Fogarty 35 M.J. at 892 (making no mention of reason-
ableness requirement).

57. SeeMCM, supranote 19, R.C.M. 916(j); 148L H. RosinsoN, CRIMINAL Law DerensesS 62(e) (1984).

58. SeeMCM, supranote 19, R.C.M. 916(l)(1) discussiono#Nson, supranote 57, § 62(e)f. BEncHBook, supranote 26, para. 3-62-1d note 4 (characterizing
mistaken belief that “divorce was final based on legal documents he/she received” as mistetke of

59. Professor Robinson has observed that “the distinction between mistakes of fact and mistakes of law . . . has prowvieles@nyetin practice,” and concludes
that “the difference between these mistakes is not significant in determining culpability, and the mistakes should lketrtéztyl"i Roeinson, supranote 57, §
62(e). Professors LaFave and Scott call the basic rule “extremely simple” and explain that “ignorance or mistake of fisch atefiiense when it negatives the
existence of a mental state essential to the crime chargedAYNE\WR. LAFAvE & AusTiN W. ScoTT, R., SuBsTANTIVE CRIMINAL Law 8 5.1(a), at 575 (1986). While
the Rules for Courts-Martial provide that “[ijgnorance or mistake of law . . . ordinarily is not a defense,” R.C.M. 91t&lj(il)tary appellate courts have “expressly
adopt[ed] the view that the defense of mistake of law . . . is available to one accused of crime in the military establighiteeinGtates v. Sicley, 20 C.M.R. 118,
127 (C.M.A. 1955). The discussion accompanying R.C.M. 916(1)(1) grudgingly recognizes the precedentSicitadvinen it states that “[ijgnorance or mistake
of law may be a defense in some limited circumstances.” The discussion then identifies two mistakes of law that maytbeyéraufpasecution involving adul-
tery. The accused may be mistaken as to a separate non-penal law and lack the criminal intent or state of mind nedsisfrgtiltesr the incorrect belief may
be caused by “reliance upon the decision or pronouncement of an authorized public official or agency.Supf@hbte 19, R.C.M. 916(1)(1) discussion. For an
expanded treatment of potentially exculpatory mistakes of law, dleevt & ScoTT, suprg 8§ 5.1.

60. MCM,supranote 19, R.C.M. 916(jseeBencHsook, supranote 26, paras. 3-62-1d note 4 & 5-11BRt cf.BEncHBook, supranote 26, para. 5-11-2 (providing
that the ignorance or mistake “cannot be based on a negligent failure to discover the true facts”).

61. SeeUnited States v. Fogarty, 35 M.J. 885, 892 (A.C.M.R. 1992).
62. 22 M.J. 146 (C.M.A. 1986).

63. Id. at 150.

64. MCM,supranote 19, pt. IV, 1 62b(2).

65. Id. T 45b(2).

66. United States v. Mason, 42 M.J. 584, 586 (Army Ct. Crim. App.) (questioning rationale of holding to the coHiikgoin 22 M.J. 146)rev. denied43 M.J.
166 (1995).
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Some have questioned the need for such an offense, observ-
Conclusion ing that it has no counterpart in civilian jurisprudefic&Such
observations overlook the fact that it is the unique mission of
The military justice system recognizes the offense of adul- the military to fight or prepare to fight watsthe demanding
tery58 The general part of the offense prohibits sexual inter- nature of that task necessitates that “[i]n military life there is a
course between two persons “if either is married to a third higher code termed honor, which holds its society to stricter
person.®® The reach of the criminal sanction is limited, how- accountability; and it is not desirable that the standard of the
ever, to instances of wrongful intercoutsthat cause either ~ Army shall come down to the requirements of a criminal
prejudicial or discrediting effects to the armed for€ed he code.”™ The military offense of adultery is simply a recogni-
military offense of adultery is therefore nothing more than a tion of this moral dimension to military service, and is evidence
particularized form of that general proscription of “disorders that the military justice system is flexible enough to recognize
and neglects to the prejudice of good order and discipline in thethe judgment of the military community “concerning that
armed forces” and “conduct of a nature to bring discredit uponwhich is honorable, decent, and rigft.”
the armed forces™

67. Itis unclear whether trial counsel could plead sufficient facts in a specification alleging rape or carnal knowlddgenttonvert” adultery into a lesser-
included offense.Cf. United States v. Weymouth, 43 M.J. 329, 337 n.5 (1995) (observing that “[w]e need not decide here if the Governmenteaeuldssea
offense merely by alleging extra, non-essential elements”); United States v. Ureta, 41 M.J. 571, 580 (A.F. Ct. Crim. Afhwldiég4)arnal knowledge is not a
lesser-included offense of rape, at least where . . . the rape specification does not allege the victim's age as beintersdsr difiting the accused on notice to
defend against it as well as the principal offense of rape”); United States v. Baker, 28 M.J. 900, 900-01 (A.C.M.R .atBgp3¢treal knowledge as lesser-included
offense of rape); MCMsupranote 19, pt. IV, 1 45d (identifying carnal knowledge as lesser-included offense toBape).MCM, supranote 19, R.C.M. 307 (c)(4)
discussion (observing “[w]hat is substantially one transaction should not be made the basis for an unreasonable mufipheajes against one person”).

68. See supraotes19-20and accompanying text.

69. See supraotes 23-29 and accompanying text.

70. See supraotes 50 - 61 and accompanying text.

71. See supraotes30 - 49 and accompanying text.

72. SeeUCMJ art. 134 (1995). The basic form of the offense is such that it does not necessarily lead to “witch hunts” or coticéntteusness in the ranks.
But cf. PriesTAND GrRAHAM, SUpranote 1, at A12 (quoting unidentified retired general officer concerning current interest in adulterous misconduct).

73. See, e.gMeg GreenfieldUnsexing the MilitaryNewsweek June 16, 1997, at 80.
74. Parker v. Levy, 417 U.S. 733, 743 (1974).
75. 1d. at 764-65 (Blackmun, J., concurring) (quoting Fletcher v. United States, 26 Ct. Cl. 541, 563 (1891)).

76. Id. at 765 (Blackmun, J., concurring).
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Spycraft and Government Contracts:
a Defense offotten v. United States

Major Kelly D. Wheaton
Litigation Attorney
General Litigation Branch
Litigation Division
U.S. Army Legal Services Agency

Introduction claimed to have been cheatéd Mow does a case decided in
1875 merit the attention dimetoday?

William A. Lloyd stood before his president, who was a tall,
lanky man with piercing eyes, a craggy brow, and a strong, This article discusseBottenand its progeny, including the
prominent chin. After his death, the president’s country would recent case ofu Doc Guong v. United Statédt also analyzes
come to see him as one of the greatest leaders in its history. Thene continuing impact ofottenin the murky world of covert
two men were discussing the beginning of a civil war that had operations, using the recent case of the “Vietnhamese Lost Com-
riven their country, brother fighting brother, son fighting father, mandos” as a point of focus.
and which would, over the next four years, bathe the country in
blood and fire. The President, Abraham Lincoln, was request- The Interesting Case of Mr. Totten
ing that Lloyd travel south and gather information on the seced-
ing confederacy. He was “to proceed south and ascertain the Mr. Enoch Totten brought action in the United States Court
number of troops stationed at different points in the insurrec- of Claimsg to recover monies due as the result of the services of
tionary States, procure plans of forts and fortifications, and gainhis intestate, Mr. Lloyd. The Court of Claims found that Mr.
such other information as might be beneficial to the Govern-Lloyd “proceeded, under the contract [with the President],
ment of the United States . . ! 'Finally, President Lincoln  within the rebel lines, and remained there during the entire
made an offer of payment, which Lloyd accepted. Lloyd was period of the war, collecting, and from time to time transmit-
not to see the President again. ting, information to the President; and that, upon the close of

the war, he was only reimbursed his expen&egtie Court of

The President and Lloyd’s discussion eventually resulted in Claims dismissed Mr. Totten’s complaint, finding that the Pres-
the United States Supreme Court cas€&atfen, Administrator  ident lacked authority to enter into such a contfact.
v. United Stated Tottenheld that United States courts lack
jurisdiction to hear complaints against the United States The Supreme Court held that the President had authority to
brought by parties who allege to have entered into contracts foemploy Mr. Lloyd to spy on the enemies of the United States.
secret services with the United States. In June, 1896e The Court also stated that under a contract to compensate such
magazine discussed this venerable case in reporting on the sian agent it was lawful for the President to direct payment to Mr.
uation of former Viethamese commandos. The article statedLloyd of the amount stipulatéd.The Court then stated, how-
that the Central Intelligence Agency (CIA), in responding to the ever:
allegations of commandos, “cited an 1875 Supreme Court case
that it has used successfully to fend off past suits by agents who Our objection is not to the contract, but to the

action upon it in the Court of Claims. The

1. Totten, Administrator v. United States, 92 U.S. 105 (1875).

2. 1d.

3. Douglas WallerVictims of Vietnam Liedive, June 24, 1996, at 44.

4. 860 F.2d 1063 (Fed. Cir. 1988grt. denied490 U.S. 1023 (1989).

5. The Court of Claims was renamed the United States Claims Court by the Federal Courts Improvement Act of 1982, Publ&4 N6 Stat. 25 (1982). The
Claims Court was subsequently renamed the United States Court of Federal Claims by the Federal Courts Administratior2 Aetibf L98lo. 102-572, § 902,
106 Stat. 4506, 4516 (1992).

6. Totten 92 U.S. at 106.

7. 1d.

8. Id.
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service stipulated by the contract was a secret
service; the information sought was to be
obtained clandestinely; and was to be com-
municated privately; the employment and the
service were to be equally concealed. Both
employer and agent must have understood
that the lips of the other were to be for ever
[sic] sealed respecting the relation of either to
the matter. This condition of engagement
was implied from the nature of the employ-
ment, and is implied in all secret employ-
ments of the government in time of war, or
upon matters affecting our foreign relations,
where a disclosure of the service might com-
promise or embarrass our government in its
public duties, or endanger the person or
injure the character of the agent. If upon con-
tracts of such a nature an action against the
government could be maintained in the Court
of Claims, whenever an agent should deem
himself entitled to greater or different com-
pensation than that awarded to him, the
whole service in any case, and the manner of
its discharge, with the details of dealings with
individuals and officers, might be exposed, to
the serious detriment of the public. A secret
service, with liability to publicity in this way,
would be impossible; and, as such services
are sometimes indispensable to the govern-
ment, its agents in those services must look
for their compensation to the contingent fund
of the department employing them, and to
such allowance from it as those who dispense
that fund may award. The secrecy which
such contracts impose precludes any action
for their enforcement. The publicity pro-
duced by an action would itself be a breach of
a contract of that kind, and thus defeat recov-
ery®

With these findings, the Court affirmed the judgment of the
Court of Claims.

TottenProgeny

Among other thingsTottenheld that when the government
and a private party enter into an alleged agreement involving
covert services, the private party necessarily makes an implied
promise of secrecy about the existence of the agreement and the
conditions and terms of the servi€eThe following are the few
cases sinc&ottenthat have interpreted this holding.

In De Arnaud v. United Statgés De Arnaud brought an
action in the Court of Claims against the United States for ser-
vices rendered during the Civil War. Specifically, in August
1861, De Arnaud entered into an agreement with Major Gen-
eral John C. Fremont. Under this agreement, De Arnaud was:

to go within the Confederate lines, make
observations of the country in the states of
Kentucky, Tennessee, and Missouri, to
observe the position of the rebel forces, the
strategic positions occupied by them, and
advise [General Fremont] of the movements
necessary to be made by the Union forces to
counteract the movements of the enemy and
to facilitate the advance of [Union] troops,
and aid them in attacking and repulsing the
Confederate forces.

Ultimately, in early September 1861, De Arnaud was
responsible for providing information to Brigadier General
Ulysses S. Grant, which prompted General Grant to advance
into Paducah, Kentucky ahead of Confederate fdfcedter
being paid $600 on General Fremont’s orders, De Arnaud sub-
mitted a claim in the amount of $3,600 to President Lincoln in
January, 1862, enclosing letters of commendation from a vir-
tual Who's Who of Union Commanders in the Western The-
ater!® President Lincoln passed the claim to the Secretary of
War for action, and the Secretary paid Mr. De Arnaud $2,000.
De Arnaud then became insane, as the result of a head wound

9. Id.at 106-07.

10. 1d. The decision ifottenwas also based on the public policy ground that when trial of an issue would lead to the disclosure of confidential atedtévstie
Government, suit is prohibitedseeWeinberger v. Catholic Action of Hawaii, 454 U.S. 143, 146-47 (198a}son River Sloop Clearwater, Inc. v. Department of
the Navy, No. CV-86-3292, 1989 WL 50794, * 2 (E.D.N.Y. May 4, 1989). This article does not discuss this biiattem ofhich is a distant ancestor of the current
extensive case law on the government’s assertion of its state’s secret privilege.

11. 151 U.S. 483, 493 (1894).

12. The famous “Pathfinder of the West” and less than stellar Union Civil War commasater.M] McPHERsoN BaTTLE CRY OF FREEDOM 350-54, 501 (1988).

13. De Arnaud 151 U.S. at 484-85.

14.1d. at 485. Kentucky, as a border state, was neutral, having neither seceded from the Union, nor declared its allegianGenétehGeant was hesitant to
move into Kentucky unless Confederate forces entered Kentucky fird®ielson supranote 12, at 295-96.

15. De Arnaud 151 U.S. at 486-87. The commanders included General Grant; Flag-Officer Andrew H. Foote, naval commander of the Aratg’'sgWéstern
inland waters; and General M.C. Meigs, Quartermaster General of the Army.
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suffered in late 1861, and remained insane until he recovered The Court of Claims interpretéibttenagain inMackowski
sufficiently in 1886 to bring his clairfs. v. United State®® where the plaintiff claimed that she was an
agent of the CIA hired to perform espionage activities in Cuba

In analyzing the case, the Supreme Court found it unnecesand that the CIA had failed to pay her expenses and other ben-
sary to discuss the holding ®btten dismissing De Arnaud’s  efits as promised. The court found that the plaintiff could not
case as barred by the statute of limitations. The Court did nofprosecute her case without revealing secret matters which
criticize theTottendecision and found, in dicta, that the work should not be disclosed, in violationTiftten?* The court also
De Arnaud performed for General Fremont was not substan-dismissed the plaintiff’s argument that the government had
tially different from the work Lloyd performed for President waived itsTottendefense because the plaintiff was released
Lincoln.Y’ from Cuban prison due to the efforts of then Senator Frank

Church?

In A.H. Simrick v. United Statd%the plaintiff claimed that
from 1969 to 1976 he had a contract with the State Department In Hudson River Sloop Clearwater, Inc. v. Department of the
and the CIA under which he was to establish a business in MauNavy?8 the district court analyzebbtten stating thafTottenhad
ritius, which would act as a cover for CIA agelitdn return, created two separate doctrines. The first was related to the
the CIA was to pay him a salary and buy all of his product at astate’s secret privileg&€. The second was “an independent doc-
fair market raté® He alleged that his claim was not governed trine, founded in prudence or public policy, that sometimes
by Tottenbecause his role was primarily that of a businessmancauses courts to dismiss plaintiffs’ causes of action without let-
and that there was little secret information that would have toting them proceed to consideration by a finder of f&&t.”
be disclosed during the litigatidh. The Court of Claims dis-  Applying these doctrines, the court then stated Thtenwas
agreed, finding that the case was controlledTbiten The decided on two separate grounds. First, public policy forbids a
court stated that the contract, if one existed, required the plainsuit when the trial of the issue would inevitably lead to the dis-
tiff to engage in significant undercover intelligence work for closure of confidential matters. Second, the court stated that the
the government. The court also found that the plaintiff would Tottencourt had found that Lloyd’s contract contained an
have to reveal secret matters to make his case and that the paimplied term that forbade the parties ever to disclose the con-
ties “understood that the lips of the other were to be for evertents of the contract and that the act of bringing a suit consti-
[sic] sealed respecting the relation of either to the matter.” tuted a breach of this implied tefh.

16. Id. at 489.

17. Id. at 493. De Arnaud’s argument agaifgttenpresaged by almost 100 years the argument advansédoc Guong v. United State®60 F.2d 1063 (Fed.
Cir. 1988),cert. denied490 U.S. 1023 (1989). Mu Doc Guonghe plaintiff argued that because he was a saboteur, and noflatspgwas inapplicableld. De
Arnaud argued that because he was #itary expert,” and not a “spy,” thdbttenwas inapplicable. The Court, dispensing with this argument in dicta, stated: “[i]f
it were necessary for us to enter into the question thus suggested, it might be difficult for us to point out any suffisteniial id character between the services
rendered by Lloyd [iTotter] and those rendered by Arnaud . . D& Arnaud 151 U.S. at 493.

18. 224 Ct. Cl. 724 (1980).

19.1d. Mauritius is a small island off the southeast coast of Africa, east of Madagascar. It is becoming something of an esvertmoise, similar to Singapore.
See e.g.Chris Hall,A Tiger is Born Off Africa . . . and its Claws May Get SharBes. Wk., Jan. 13, 1997, at 4.

20. Simrick 224 Ct. Cl. 724.
21.1d. at 726.

22.1d. (quotingTotten, Administrator v. United States, 92 U.S. 105, 106 (1875)). The court also stated that the Supreme Court had saffinnaeiythelotten
holdings in United States v. Reynolds, 345 U.S. 1, 11 n.26 (1953).

23. 228 Ct. ClI. 717, 718 (1981).

24.1d. at 720.

25.1d. at 719.

26. No. CV-86-3292, 1989 WL 50794 (E.D.N.Y. May 4, 1989).
27.1d.at* 2.

28.1d.

29. Id. (citing Ellsberg v. Mitchell, 709 F.2d 51, 65 n.60 (D.C. Cir. 1983)).
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OPLAN 34A in North Vietnam and Laos, 1960-1969 unconventional warfare task force to which special United
States ground, sea, and air units were assiffned.
Beginning in 1960, the Republic of Vietham, in coordination
with the CIA, organized an operation in which small teams, and At its inception, MACVSOG concentrated on the imple-
on occasion single individuals, infiltrated into North Vietnam to mentation of OPLAN 34A. Operations for the first year of
establish long-term agent networks, to gather intelligence, andOPLAN 34A were primarily oriented to sabotage and psycho-
to perform small-scale sabotage aimed at de-stabilizing thelogical operation§ These initial operations, for a number of
communist government in Han®i. From its inception, how-  reasons, resulted only in limited succ#sés a result, MACV-
ever, the program was not particularly effectiveBecause it SOG changed its focus from implementing OPLAN 34A to
was very difficult to determine whether teams were effective inserting long-term agent teams into North VietrfdrBetween
and whether they were compromised, the program’s lack ofJanuary 1964 and October 1967, when MACVSOG ceased to
success was not well understood at the fime. insert teams under OPLAN 34A, MACVSOG sent some forty
teams of about 300 men into North Vietn&mlhese long-term
In January 1964, this covert program was made the responagent teams were invariably killed or captured upon lantfing.
sibility of the Department of Defense (DOD) and was titled The Joint Chiefs of Staff halted the long-term agent program in
OPLAN 34A22 Oversight of OPLAN 34A was the responsibil- 1968 after an extensive review of the operation’s results and a
ity of a new organization titled Military Assistance Command counterintelligence review were conducted. The reviews
Vietnam, Studies and Observations Group (MACVSQ@G). showed that the program was compromised and ineffettive.
The MACVSOG was a counterpart organization to the Viet-
namese organization responsible for executing OPLAN B4A. OPLAN 34A was a covert and implicitly deniable military
The staffing of MACVSOG rose from a handful in early 1964 operation run by the Republic of Vietham with United States
to over 400 United States soldiers, sailors, airmen, and civiliansoversight and fundin¢. The United States did not contract
at its largest® The MACVSOG was a DOD-established joint with the OPLAN 34A commandos; all contracts were between
