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New Developments

Center for Law & Military Operations
CLAMO Publishes New Rule of Law Handbook!

The Center for Law and Military Operations (CLAMO)
has published the latest Rule of Law Handbook, which is
now available online from CLAMO’s website.? The new
Rule of Law Handbook is in its fourth edition and has been
updated to include the latest information from practitioners
in the field and descriptions of recent rule of law projects.

The Rule of Law Handbook is designed to serve as an
educational tool to assist judge advocates and paralegals
involved in the rule of law mission during on-going military
operations.>  Written primarily for judge advocates, the
handbook is “not intended to serve as U.S. policy or military
doctrine for rule of law operations” but should be used as a
resource for judge advocates preparing to participate in rule
of law development.*

The content of the current handbook shares much in
common with earlier editions, though some material has
been revised and new chapters have been added since the
handbook was last published in 2009. The handbook begins
by defining “rule of law” and describing key players in the
joint, interagency, intergovernmental, and multinational
process. The handbook also outlines the legal framework
for rule of law and highlights planning and fiscal
considerations for rule of law operations. Theater-specific
information for Iraqg and Afghanistan is discussed in a
separate chapter.

! THE JUDGE ADVOCATE GEN.’S LEGAL CTR. & SCH., CTR. FOR LAW &
MILITARY OPERATIONS, RULE OF LAW HANDBOOK: A PRACTITIONER’S
GUIDE FOR JUDGE ADVOCATES (2010) [hereinafter ROL HANDBOOK].

2 publications, CTR. FOR LAW & MILITARY OPERATIONS, https://www.jagc
cnet2.army.mil/8525751D00557EFF/0/A86D78669E17E6F9852574DA005
E3ADF?opendocument  (follow “Rule of Law Handbook (2010)”
hyperlink).

® ROL HANDBOOK, supra note 1, at ii.
“1d.

Two new sections have been added to the fourth edition.
Chapter 9 discusses rule of law metrics and provides sample
checklists to help judge advocates formulate their own
“tailored set of metrics for the operation at hand.”® Chapter
10 explains how practitioners can use Human Terrain Teams
to support rule of law initiatives. The discussion of sharia
law in chapter 5 has also been substantially revised.

In addition, the handbook includes rule of law narratives
provided by recently deployed practitioners. One article
offers the British perspective on support to the informal
justice sector in Helmand Province, Afghanistan. Another,
written by an Air Force judge advocate, discusses the
Central Criminal Court of Irag. An article by a Senior Legal
Advisor with the Department of Justice describes the
achievements of the Counter-Narcotics Justice Task Force in
Afghanistan. Lastly, several Army judge advocates offer
their insights on rule of law efforts undertaken at both the
brigade and division levels, while judge advocates who
served with the Asymmetric Warfare Group and with a
Special Forces battalion also relate their experiences.

Judge advocates serve an important role during rule of
law operations, and the Rule of Law Handbook represents a
useful starting point and guide for practitioners engaged in
the rule of law mission. As the handbook itself notes, “Even
if the Handbook only serves as an introductory resource to
further Judge Advocates’ professional education on the
topic, it will have served a vital purpose.”

—Captain Ronald T. P. Alcala

®1d. at 241.

61d. at iii.
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Lore of the Corps

Master of Laws in Military Law
The Story Behind the LL.M. Awarded by The Judge Advocate General’s School

Fred L. Borch 111
Regimental Historian & Archivist

Every year in May, career military officers who have
successfully completed the Graduate Course at The Judge
Advocate General’s School, U.S. Army (TJAGSA), are
awarded a Master of Laws (LL.M.) in Military Law. This
unique LL.M.—no other law school in the world awards
such a degree—from the world’s only American Bar
Association-accredited military law school has been
conferred since 1988. But the story behind that degree—
how and why it came to be—is not well known.

In 1951, TJAGSA moved from Fort Myer, Virginia, to
the grounds of the University of Virginia (UVA) in
Charlottesville.  From the outset, the School’s first
Commandant, then-Colonel (COL) Charles L. “Ted”
Decker, understood that TJAGSA’s affiliation with UVA
meant that the Army’s curriculum must achieve the standard
of legal education set by the American Bar Association
(ABA). As aresult of the caliber of its students, its rigorous
academic curriculum, and Decker’s personal efforts,
TJAGSA became the first and only military law school in
American history to receive accreditation from the ABA, in
February 1955.

A vyear later, in March 1956, “action was initiated to
obtain statutory authority . . . to confer the Master of Laws
degree for successful completion of the Advanced
Program.”” Legislation drafted by the Office of The Judge
Advocate General (OTJAG) was sent to Congress in late
1956 but was not enacted.

The Corps, however, did not give up its desire for an
LL.M. at TJAGSA, and this explains why, in February 1958,
the School sought—and obtained—ABA approval for
TJAGSA’s 42-week-long Advanced Course as a graduate
law program. While the ABA stamp of approval and ABA
accreditation of the Advanced Course put it on par with
UVA'’s graduate law program, in fact, the Corps believed
that ABA accreditation would enhance its chances of
obtaining statutory authority from Congress to grant an
LL.M. degree.

Despite lack of progress toward obtaining authority to
grant the degree, the JAG Corps did not drop its wish for the
LL.M. in the 1960s and 1970s. On the contrary, COL

! The Judge Advocate General’s School, U.S. Army, became The Judge
Advocate General’s Legal Center and School (TJAGLCS) in 2003.

2 NATHANIEL B. RIEGER, THE JUDGE ADVOCATE GENERAL’S SCHOOL, U.S.
ARMY, REPORT OF THE COMMANDANT, 15 JUNE 1955 — 25 FEBRUARY 1957,
at 1-2 (1957).

Kenneth Crawford, who served as Commandant from 1967
to 1970, routinely lobbied his counterparts at UVA’s law
school for their support for a Masters of Laws degree—but
these efforts came to naught. Colonel John Jay Douglass,
who followed Crawford as TJAGSA Commandant, tried a
different approach. In November 1971, Douglass wrote to
Edgar F. Shannon, then serving as UVA’s president, and
requested that the university work with TJAGSA to create a
“program . . . whereby students in the Judge Advocate
Officer Advanced Course could earn an advanced degree
conferred by the University of Virginia.” While
correspondence from Shannon to Douglass proves that UVA
carried out “preliminary discussions” with the JAG Corps on
the possibility of a UVA-granted LL.M., nothing happened.

It took another fifteen years before TIAGSA gained the
right to award a graduate legal degree. This ultimately
successful effort was spearheaded by then Lieutenant
Colonel (LTC) David E. Graham, head of TJAGSA’s
International Law Division—at the wurging of the
Commandant, COL Paul “Jack” Rice, and The Assistant
Judge Advocate General, Major General (MG) William K.
Suter.

The first step toward obtaining accreditation for the
degree involved winning the support of the Army and the
Defense Department for an LL.M. Building on work started
in January 1986 by then-LTC Daniel E. Taylor, Graham’s
predecessor in the International Law Division at TJAGSA,
Graham modeled the JAG Corps’s bid to obtain an LL.M. on
an initiative the Defense Intelligence School (DIS) used to
win authority to award a graduate degree in strategic
intelligence.* Graham assembled a packet for TJAGSA’s
LL.M. that included proposed legislation and coordinated his
efforts with a variety of interested parties. Then, in
November 1986, Graham obtained approval from Mr.
Delbert Spurlock, a former Army General Counsel who was
then working as the Assistant Secretary of the Army
(Manpower and Reserve Affairs). Approval from the Office
of the Assistant Secretary of Defense (Military Manpower
and Personnel Policy) followed—no doubt helped by the
fact that an Army judge advocate, COL Fred K. Green, was
assigned to that office at the time.

® Letter from Edgar F. Shannon, Jr., President, Univ. of Va., to John Jay
Douglass, Commandant, The Judge Advocate Gen.’s Sch., U.S. Army
(Nov. 26, 1971) (on file with Regimental Historian, The Judge Advocate
General’s Corps).

* In 1980, DIS had obtained the authority to award a Master of Science in
Strategic Intelligence degree. Pub. L. § 96-450, Oct.14, 1980; 10 U.S.C. §
2161 (2006).
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The next step was to gain the Secretary of Education’s
approval for the degree. United States law requires that any
federal agency wishing to obtain degree-granting status must
obtain a positive recommendation from the Department of
Education before it may forward any proposed legislation to
Congress.

On 1 December 1986, COL Rice and U.S. Court of
Military  Appeals Chief Judge Robinson Everett
(representing the ABA) appeared before the Education
Department’s  National ~ Advisory = Committee  on
Accreditation and Institutional Eligibility. They showed a
five-minute film about TJAGSA—developed by Graham
with assistance from Mr. Dennis L. Mills in TIAGSA’s
media services branch—and delivered a forty-minute
presentation explaining why the School wanted the authority
to award an LL.M. In his prepared remarks, Rice
emphasized the Army’s belief that “the existence of a
graduate degree program . . . will prove to be an invaluable
asset in retaining the best qualified and most highly
motivated individuals as career military attorneys.”® He also
stressed that the uniqueness of TJAGSA’s curriculum meant
“the graduate degree we propose to grant [a Master of Laws
in Military Law] cannot be obtained at other non-Federal
educational institutions.”

The accreditation review committee voted 15-0 in favor
of TJAGSA’s LL.M. proposal, and Secretary of Education
William J. Bennett concurred on 18 March 1987. The next
step was to introduce legislation in both the House and the
Senate. On 23 March 1987, Representative Les Aspin
introduced H.R. 1748, which contained legislation giving the
“Commandant of the Judge Advocate General’s School of
the Army . . . upon recommendation of the faculty of such
school” the power to “confer the degree of master of laws
(LL.M.) in military law.”  Identical legislation was
introduced in the Senate and, on 3 December 1987, Congress
enacted Public Law 100-180, giving TJAGSA’s
Commandant the authority to award the LL.M.°

® Colonel Paul J. Rice, Commandant, The Judge Advocate Gen.’s School,
U.S. Army, Presentation to Nat’l Advisory Comm. on Accreditation and
Institutional Eligibility (Dec. 1987) (on file with Regimental Historian, The
Judge Advocate General’s Corps) (emphasis in original).

610 U.S.C. § 4315 (20086).

The first judge advocates to be awarded the LL.M. were
the members of the 36th Graduate Course, who graduated in
May 1988. The first recipient of the LL.M. was Captain
(CPT) Elyse K. Santerre who, having finished first in the
class was the first to walk across the stage at graduation and
the first to be handed the new LL.M. diploma.

Probably the thorniest issue raised in the aftermath of
the successful LL.M. initiative was retroactivity: Should
past graduates of the Advanced and Graduate Courses—
especially those in the 35th Graduate Class whose
curriculum was used as the basis for the LL.M. legislative
package—be retroactively awarded the LL.M? While the
legislation enacted by Congress was silent on the issue of
retroactivity, the ABA had no doubts in the matter: The
answer was no, an opinion to which The Judge Advocate
General, MG Hugh Overholt, reluctantly acceded.

Today, the Commandant, TJAGLCS continues to award
the LL.M. to those career military attorneys who
successfully complete the Graduate Course—and it
continues to be a truly unique degree.

More historical information can be found at

The Judge Advocate General’s Corps
Regimental History Website

Dedicated to the brave men and women who have served
our Corps with honor, dedication, and distinction.

https://www.jagcnet.army.mil/8525736 A005BE1BE
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The Proportionality Balancing Test Revisited:
How Counterinsurgency Changes “Military Advantage”

Commander Matthew L. Beran”

There is nothing collateral about collateral damage.*

I. Introduction

The United States’ position on the law of armed conflict
principle of proportionality® is anchored in its collective
response to Additional Protocol | to the Geneva
Conventions.®> “The principle of proportionality requires the

“ Judge Advocate, U.S. Navy. Presently assigned as International Law
Attorney, Office of Legal Counsel, U.S. Africa Command (AFRICOM),
Stuttgart, Germany. This article was submitted in partial completion of the
Master of Laws requirements of the 58th Judge Advocate Officer Graduate
Course. The views expressed in this article are exclusively those of the
author and do not reflect the official policy or position of the Department of
Defense or the United States Government. The author would like to thank
Major Shane Reeves, U.S. Army, for his mentorship and guidance on this
article. The author would also like to thank Captain Ron Alcala, U.S.
Army, and Mr. Chuck Strong, for their editing advice and technical
expertise on this article.

! Telephone Interview with Rear Admiral (Upper Half) Kurt W. Tidd, Vice
Dir. for Operations, J3, Joint Staff, and former Commander, Dwight D.
Eisenhower Carrier Strike Group (Feb. 25, 2010).

2 The four universally-recognized principles governing the use of force in
the law of armed conflict are military necessity, distinction (also known as
discrimination), proportionality, and unnecessary suffering. “The principle
of military necessity recognizes that force resulting in death and destruction
will have to be applied to achieve military objectives, but its goal is to limit
suffering and destruction to that which is necessary to achieve a valid
military objective.” U.S. DEP’T OF NAVY, OFFICE OF THE CHIEF OF NAVAL
OPERATIONS, HEADQUARTERS, U.S. MARINE CORPS, DEP’T OF HOMELAND
SEC. AND U.S. COAST GUARD, THE COMMANDER’S HANDBOOK ON THE
LAW OF NAVAL OPERATIONS [NWP 1-14M/MCWP 5-12.1/COMDTPUB
P5800.7A], at 5-2 (2007) [hereinafter COMMANDER’S HANDBOOK]. “The
principle of distinction is concerned with distinguishing combatants from
civilians and military objects from civilian objects so as to minimize
damage to civilians and civilian objects.” Id. at 5-3. “[The principle of]
proportionality is concerned with weighing the military advantage one
expects to gain against the unavoidable and incidental loss to civilians and
civilian property that will result from [an] attack.” Id. Finally, “the law of
armed conflict prohibits the use of arms, projectiles, or material calculated
to cause unnecessary suffering to combatants.” 1d. The Commander’s
Handbook provides an excellent summary of the four principles, but it is not
a source of legal authority.

® Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts
(Protocol 1) annex I, June 8, 1977, 1125 U.N.T.S. 3 [hereinafter AP I]. The
United States is a signatory, but not a ratified party, to AP I. The portions
of AP | regarding proportionality (Articles 51(5)(b) and 57(2)(a)(iii)) may
be considered customary international law by U.S. authorities. See Michael
Matheson, Additional Protocol | as an Expression of Customary
International Law, 2 AM. U.J. INT’L L. & PoL’y 419 (1987). However,
Matheson’s remarks may no longer be considered authoritative. See, e.g.,
Charles Garraway, Charles H. Stockton Professor of Int’l Law, U.S. Naval
War Coll., Remarks at the U.S. Naval War College, Conference on the Law
of War in the 21st Century: Weaponry and the Use of Force, available at
http://www.usnwc.edu/getattachment/e5e1e236-bda9-4ecf-8c03-

€997c7efd9ef/2005-Conference-Brief (last visited Aug. 12, 2010). Other
U.S. authorities do not agree with Matheson’s assessment.  See
Memorandum for Mr. John H. McNeill, Assistant Gen. Counsel (Int’l),
Office of the Sec’y of Def., subject: 1977 Protocols Additional to the
Geneva Conventions: Customary International Law Implications (May 9,

commander to conduct a balancing test to determine if the
incidental injury, including deaths to civilians and damage to
civilian objects, is excessive in relation to the concrete and
direct military advantage expected to be gained.”™ The
assessment is prospective in nature, calling for an evaluation
based on situational awareness prior to an attack.” However,
no further guidance, in the form of definitions or examples,
is provided to commanders, who are left with only the plain
meaning of the words. When the concrete and direct
military advantage expected to be gained is anchored in a
conventional operation’s goal of “partial or complete
submission of the enemy,”® the balancing test weighs

1986). The author adopts the proportionality test from AP | as an
expression of customary international law.

4 AP 1, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). See also COMMANDER’S
HANDBOOK, supra note 2, at 5-3; U.S. DEP’T OF ARMY, FIELD MANUAL 27-
10, THE LAW OF LAND WARFARE paras. 39-41(18 July 1956) (C1, 15 July
1976) [hereinafter FM 27-10]; U.S. DEP’T OF AIR FORCE, PAM. 14-210,
USAF INTELLIGENCE TARGETING GUIDE 39, 52, 147-52 (1 Feb. 1998)
[hereinafter AF PAM. 14-210]. The U.S. Air Force’s first publication on the
law of armed conflict, Air Force Pamphlet 110-31, International Law—The
Conduct of Armed Conflict and Air Operations, was released on 19
November 1976 but was later rescinded on 20 December 1995. Air Force
E-Publishing—Obsolete Products, http://www.e-publishing.af.mil/obsolete
products/index.asp?rdoFormPub=rdoPub&txtSearchWord=afp110-31 (last
visited Aug. 12, 2010). The Air Force recently released, through its Judge
Advocate General’s School, its new publication on the law of war. See AIR
FORCE OPERATIONS & THE LAW—A GUIDE FOR AIR, SPACE & CYBER
FORCES 19-21 (2009) [hereinafter AIR FORCE GUIDE].

® For example, in the pre-planned strike on a fixed target, also known as a
deliberate strike, the United States uses a formal process for collateral
damage estimation (CDE), which takes into account the destructive
capability of the potential weapons to be employed, the method of
employment, the nature of the target (length, width, height, composition,
etc.), the location of the target with respect to civilian property, and the
presence of civilians (both within the target as well as in the vicinity of the
target). See JOINT CHIEFS OF STAFF, JOINT MANUAL 3160.01, NO STRIKE
AND THE COLLATERAL DAMAGE ESTIMATION METHODOLOGY (13 Feb.
2009) [hereinafter JCS JOINT MANUAL 3160.01]. The Collateral Damage
Manual (CDM) “assists commanders in weighing risk against military
necessity and in assessing proportionality within the framework of the
military decision-making process. In short, the CDM is a means for a
commander to adhere to the [law of war].” COMPENDIUM OF CURRENT
CHAIRMAN, JOINT CHIEFS OF STAFF DIRECTIVES 65 (15 Jan. 2009),
available at http://www.dtic.mil/cjcs_directives/support/cjcs/cjcsi_comp.
pdf.

® See Convention (IV) Respecting the Laws and Customs of War on Land
arts. 22-28, Oct. 18, 1907, 36 Stat. 2277, 1 Bevans 631 [hereinafter Hague
IV]. See also Headquarters, U.S. War Dep’t, Gen. Orders No. 100
(Instructions for the Government of Armies of the United States in the
Field) art. 15 (24 Apr. 1863) [hereinafter Lieber Code]. “Military necessity
admits of all direct destruction of life or limb of ‘armed’ enemies, and of
other persons whose destruction is incidentally ‘unavoidable’ in the armed
contests of the war . . ..” Id. While the Lieber Code is no longer itself a
lawful general order binding on U.S. forces, it is generally considered to be
the genesis of modern law of war and its tenants to be customary
international law. See GARY D. SoLls, THE LAW OF ARMED CONFLICT:
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destruction of the enemy against collateral damage to
civilians.’

However, counterinsurgency operations are inherently
different,® because the mission focuses not on destruction of
the enemy but on providing for the safety and security of the
local population, making safety and security the military
advantage to be gained.® Consequently, civilian casualties
(both civilian deaths and civilian injuries) and civilian
property damage in  counterinsurgency  operations
necessarily detract from the military advantage to be gained
and may result in mission failure." Recognizing this, the
proportionality balancing test must be adjusted to weigh the
goals of counterinsurgency (the safety and security of the
local population) against civilian casualties and civilian
property damage. Refocusing military operations from an
enemy-centric to a population-centric center of gravity
compels a re-balancing of the proportionality test in lethal
targeting that has been used in the field by U.S. commanders
for decades.™

INTERNATIONAL HUMANITARIAN LAW IN WAR 38-46 (Cambridge Univ.
Press 2010).

" Civilians are unfortunately sometimes categorized as non-combatants, a
usage which is technically inaccurate, because armed forces are divided into
two groups, combatants and non-combatants. Non-combatant members of
the armed forces, such as chaplains and certain medical personnel, are
treated differently than combatant members of the armed forces. See Hague
IV, supra note 6, art. 3. See also Geneva Convention Relative to the
Protection of Civilian Persons in Time of War art. 15, August 12, 1949, 6
U.S.T. 3516, 75 U.N.T.S. 287.

® See DAVID GALULA, COUNTERINSURGENCY WARFARE: THEORY AND
PRACTICE 4, 49-60, 81-86 (Praeger Security International 2006) (1964).
“Thus the battle for the population is a major characteristic of the
revolutionary war.” Id. at 4. See also U.S. DEP’T OF ARMY, FIELD
MANUAL 3-24/U.S. MARINE CORPS WARFIGHTING PUBLICATION 3-33.5,
COUNTERINSURGENCY  1-23, 1-24 (15 Dec. 2006) [hereinafter
COUNTERINSURGENCY MANUAL].

® GALULA, supra note 8, at 4, 49-60, 81-86. “The population, therefore,
becomes the objective for the counterinsurgent as it was for his enemy. Its
tacit support, its submission to law and order, its consensus . . . have been
undermined by the insurgent’s activity.” 1d. at 52.

0 1d. The author, David Galula, is widely regarded as the doctrinal father of
counterinsurgency theory.  However, even he upholds the need for
application of conventional warfare proportionality at the initial stage of a
counterinsurgency (“the first step™), which calls for the destruction or
expulsion of insurgent forces. Id. at 76. “The operations during this step,
being predominantly of a military nature, will inevitably cause some
damage and destruction.” Id. After swift and short actions to eliminate the
insurgents, the focus of attention shifts for the remainder of the
counterinsurgency (“steps two through eight”). “[The insurgents] can be
conclusively wiped out only with the active cooperation of the population . .
.. This is why the counterinsurgent forces must now switch their attention
from the [insurgents] to the population.” Id. at 77. The proposed
proportionality test for counterinsurgency operations described in this
article should be implemented at the conclusion of “the first step” of combat
operations, when the mission focus shifts from destroying the enemy to
providing for the safety and security of the local population. See infra Part
V.

Y The balancing test for proportionality dates back to 1956. Although
articulated as a law of armed conflict principle in the Hague and Geneva
Conventions traditions of international law, the balancing test incorporating
proportionality was established as military doctrine in paragraph 41 of the
1956 edition of the U.S. Army Field Manual 27-10 (FM 27-10). The exact

Il. Proportionality in Counterinsurgency Operations:
Lessons of Farah, Afghanistan

The air strikes conducted by elements of the U.S. Navy
and U.S. Air Force in Farah, Afghanistan, on 4 May 2009
demonstrate the need to reassess how the United States
applies  the  proportionality  balancing  test in
counterinsurgency operations.

A. Factual Background

On 4 May 2009, elements of the Afghanistan National
Security Forces’” (ANSF) engaged Taliban insurgents
outside Gerani Village, Bala Balouk District, Farah
Province, Afghanistan, in a battle which lasted almost nine
hours.**  Coalition allies, including U.S. Marine ground
forces and U.S. Navy and U.S. Air Force airborne assets,
eventually participated in the battle after the ANSF reported
initial contact with the enemy.™ Navy F/A-18 strike fighters
and Air Force B-1B bombers conducted several strikes
during the battle while performing close air support (CAS)
of friendly forces.”® The battle unfortunately resulted in
civilian casualties and civilian property damage, which were
initially examined by U.S. military authorities stationed
inside Afghanistan and were later investigated by an
independent team from outside Afghanistan appointed by the
Commander, U.S. Central Command.®

B. Violations of the Law of Armed Conflict (Principle of
Proportionality)

The target of the second B-1B airstrike was a building
used by Taliban insurgents. A group of insurgents had been

test required that, in certain circumstances, “loss of life and damage to
property must not be out of proportion to the military advantage to be
gained.” See FM 27-10, supra note 4, at 19. In 1977, key terms were
added. The current test states, “Particularly in the circumstances referred to
in the preceding paragraph, loss of life and damage to property incidental to
attacks must not be excessive in relation to the concrete and direct military
advantage expected to be gained.” 1d. at 5.

2 The Afghanistan National Security Forces (ANSF) are comprised of two
organizations, the Afghanistan National Army (ANA) and Afghanistan
National Police (ANP). USCENTCOM’S UNCLASSIFIED EXECUTIVE
SUMMARY—UNITED STATES CENTRAL COMMAND INVESTIGATION INTO
CIVILIAN CASUALTIES IN FARAH PROVINCE, AFGHANISTAN ON 4 MAY
2009, at 2 (18 June 2009) [hereinafter FARAH REPORT].

¥ 1d. at 5-9. Fighting began at approximately 1230 and was substantially
over by 2112 [local (Kabul) time]. Id.

d.
®d.

% 1d. at 1-2. “U.S. military elements first returned to the village on May 7,
2009, as part of a joint visit with a delegation led by the Provincial
Governor of Farah.” 1d. “On May 8, 2009, the Commander of U.S. Central
Command, General Petraeus, directed a U.S. Army brigadier general from
outside Afghanistan to conduct a full investigation.” Id.
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observed entering the building while en route to the battle,*’
and although neither the ground commander nor the B-1B
aircrew could confirm the presence, or absence, of civilians
in the building, the ground commander ordered its
destruction.® The B-1B aircrew eventually dropped two
500-pound Global Positioning System (GPS)-guided™
Guided Bomb Units (GBU)® and two 2000-pound GPS-
guided GBUs on the target.” The CENTCOM investigation
later concluded that this attack was one of the strikes that
resulted in civilian casualties.”? Lack of knowledge
regarding the presence, or absence, of civilians at the target,
however, effectively precluded a proper collateral damage
assessment; the commander could not perform a meaningful
balancing test without information about the civilian
situation.”

In the third B-1B strike, neither the ground commander
nor the B-1B air crew could confirm the presence, or
absence, of civilians in a building which had been tentatively
selected for engagement.® As in the second airstrike, the
building was targeted because a group of Taliban insurgents
had just entered it® The ground commander eventually

Y 1d. at 8. The B-1B air crew observed and tracked the group of Taliban
insurgents and passed this information to the ground commander. Id.

8 |d. at 8-9.

% The Global Positioning System (GPS) is a U.S. space-based radio
navigation system that provides positioning, navigation, and timing
services. Global Positioning System, http://www.gps.gov (last visited Feb.
25, 2010).

2 The Guided Bomb Unit (GBU) is a standard acronym for air-delivered
ordnance. FARAH REPORT, supra note 12, at 2.

2.

2 1d, at 9. “While this investigation assesses approximately 26 civilian
casualties based on the information from various sources and on new graves
in the Gerani area in early May, no one will ever be able conclusively to
determine the number of civilian casualties that occurred on May 4, 2009.”
Id. at 11. The Afghan Independent Human Rights Commission report,
favorably received by the U.S. investigation team, cited as many as eighty-
six civilian casualties from the incident. 1d.

2 It was impossible for the commander to properly weigh—using the
balancing test—what he and the air crew did not know. The occurrence of
collateral damage, however regrettable, is not a per se violation of the law
of armed conflict. See AP I, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). The
failure to affirmatively weigh collateral damage prior to a strike, however,
is a violation of the law of armed conflict. 1d. The failure to affirmatively
weigh collateral damage prior to a strike is also a violation of U.S. policy
with regard to compliance with the law of armed conflict. See U.S. DEP’T
OF DEF., DIR. 2311.01E, DoD LAW OF WAR PROGRAM 2 (9 May 2006)
[hereinafter DODD 2311.01E]. “It is DoD policy that . . . [m]embers of the
DoD Components comply with the law of war during all armed conflicts,
however such conflicts are characterized, and in all other military
operations.” Id. at 2. Of note to Navy judge advocates, principles of
international law trump Navy Regulations. “At all times, commanders shall
observe, and require their commands to observe, the principles of
international law. Where necessary to fulfill this responsibility, a departure
from other provisions of Navy Regulations is authorized.” U.S. DEP’T OF
NAVY, REG. 0705, OBSERVANCE OF INTERNATIONAL LAW (14 Sept. 1990).

* FARAH REPORT, supra note 12, at 9.

% 1d. This group of Taliban insurgents was actually moving northward,
away from friendly forces, at the time of engagement. Id.

ordered the B-1B air crew to drop one 2000-pound GPS-
guided GBU on the target, which destroyed the building.?
Once again, lack of knowledge regarding the presence, or
absence, of civilians already in the building at the time of
engagement made it impossible for the ground commander
to complete the required proportionality assessment using
the balancing test?’ The CENTCOM investigation also
noted this attack as a likely source of civilian casualties.?

In the case of the second and third B-1B bomber strikes,
the commander authorized of the use of deadly force without
conducting the required balancing test. Consequently, both
strikes resulted in violations of the law of armed conflict and
long-standing U.S. policy regarding compliance with the law
of armed conflict.?®

C. Effect of the Farah Air Strikes

The Farah air strikes had lasting effects. On 19 May
2009, the President of the Islamic Republic of Afghanistan,
Hamid Karzai, and the U.S. Ambassador to Afghanistan,
Karl Eikenberry, met with Afghan civilians in Farah to
address concerns over the use of air strikes by coalition
forces.®® On 2 July 2009, shortly after the release of the
investigation into the Farah air strikes, General Stanley
McChrystal, Commander of NATO’s International Security
Assistance Force (ISAF) in Afghanistan, issued a tactical
directive on the use of force.*® The unclassified portion of
the directive is significant for three reasons. First, the
Commander identified safeguarding the safety and security
of the Afghan population as ISAF’s mission.* Second, the
Commander linked collateral damage to mission failure.®
Third, the Commander directed scrutiny of, and limits on,

%d.

% The failure to affirmatively weigh collateral damage prior to a strike is a
violation of the law of armed conflict. See AP I, supra note 3, arts.
51(5)(b), 57(2)(a)(iii). Additionally, the failure to affirmatively weigh
collateral damage prior to a strike is a violation of U.S. policy with regard
to compliance with the law of armed conflict. See DoDD 2311.01E, supra
note 23, at 2. Therefore, the third B-1B strike, like the second B-1B strike,
violated the law of armed conflict, as well as U.S. policy regarding
compliance with the law of armed conflict.

% FARAH REPORT, supra note 12, at 9.

2 AP |, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). See also DoDD

2311.01E, supra note 23, at 2.

% Carlotta Gall, A Vow to Cut Afghan Civilian Deaths, N.Y. TIMES, May
19, 2009, at A12, available at http://www.nytimes./2009/05/20/world/asia/
20Afghan.html?_r=2&ref=world.

% Press Release, Headquarters, International Security Assistance Force,
Tactical Directive (July 6, 2009), available at http://www.nato.int/isaf/
docu/official_texts/Tactical_Directive_090706.pdf  [hereinafter ~ Press
Release, Tactical Directive] (on file with author). The press release
contained the two-page unclassified version of the Tactical Directive for
publication. The Tactical Directive is a classified document.

2 4.
% d.
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the use of force, such as close air support (CAS), which
might result in collateral damage.®

The tactical directive set the stage for discussion over
the need to adjust the application of the balancing test during
counterinsurgency operations. Before exploring that
discussion, however, the Farah air strikes should be
examined from a counterinsurgency perspective.

D. Farah Air
Counterinsurgency

Strikes as Mission Failure in

The Farah air strikes were mission failures in the
broader counterinsurgency effort. Even if the commander at
Farah had had the information necessary to comply with the
principle of proportionality—and had completed the
balancing test—the test itself must be adjusted for
counterinsurgency operations.

The mission of conventional warfare is defeat of the
enemy.®  In that context, the balancing test for
proportionality weighs the number of enemy Kkilled and
enemy equipment destroyed (military advantage to be
gained) against civilian casualties and civilian property
damage as an unintended (collateral) consequence.®* In
contrast, the mission of counterinsurgency operations is the
provision of safety and security to local populations, making
such safety and security the military advantage to be
gained.*’

Commanders currently have little effective guidance on
how to properly weigh collateral damage directly against the
safety and security of the local population—that is, the
military advantage to be gained during counterinsurgency.
The Army and Marine Corps’s joint manual on
counterinsurgency only briefly notes the difference in
weighing  proportionality ~ during  counterinsurgency
operations: “But in [counterinsurgency] operations,
advantage is best calculated not in terms of how many
insurgents are killed or detained, but rather which enemies
are killed or detained.”® This definition is of doubtful

1.

% Hague 1V, supra note 6, arts. 22-28. See also Lieber Code, supra note 6,
art. 15.

% AP |, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). See also COMMANDER’S
HANDBOOK, supra note 2, at 5-3; FM 27-10, supra note 4, paras. 39-41; AF
PAM. 14-210, supra note 4, at 39, 52, 147-52; AIR FORCE GUIDE, supra
note 4, at 19-21.

¥ GALULA, supra note 8, at 4, 83. “[V]ictory is not the destruction in a
given area of the insurgent’s forces and his political organization.” Id. at
54. It is something more (difficult). “[V]ictory is that plus the permanent
isolation of the insurgent from the population, isolation not enforced upon
the population but [rather] maintained by and with the population.” 1d.

% COUNTERINSURGENCY MANUAL, supra note 8, at 7-6.

utility because it presumes commanders know exactly which
enemies to engage, which places an even higher burden on
commanders than simple knowledge of the presence, or
absence, of civilians in a potential strike situation.®
Providing commanders with useful definitions for terms, as
well as guidance for completing the balancing test in a
counterinsurgency, is absolutely essential to avoiding future
incidents such as the 4 May 2009 air strikes in Farah.

I1l. Guidance to Commanders
A. Proposed Definitions

The balancing test for proportionality is articulated in
two ways. The first suggests that “proportionality is
concerned with weighing the military advantage one expects
to gain against the unavoidable and incidental loss to
civilians and civilian property that will result from the
attack.”™  The second states that “the principle of
proportionality requires the commander to conduct a
balancing test to determine if the incidental injury, including
death to civilians and damage to civilian objects, is
excessive in relation to the concrete and direct military
advantage expected to be gained.”* These descriptions
include terms that must be defined.

1. “Military Advantage”
“Military” as a legal term means “pertaining to war or to

the army; concerned with war.”**  “Advantage” is
“superiority of position or condition; benefit, gain.”** Taken

® 1d. “In COIN environments, the number of civilian lives lost and
property destroyed needs to be measured against how much harm the
targeted insurgent could do if allowed to escape.” Id. This test is highly
speculative in nature and demands a level of knowledge plus immediate
ability for assessment and decision-making in order to be useful. However,
the Counterinsurgency Manual embraces sensitivity to the impact of
military operations on the local population. “If the target in question is
relatively inconsequential, then proportionality requires combatants to
forego severe action, or seek noncombative means of engagement.” 1d.

“ AP I, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). Additional Protocol |
articulates the principle of proportionality under the law of armed conflict.
The balancing test for proportionality is stated in two separate but nearly
identical ways. The first statement of the test—the language quoted
above—is found in the Commander’s Handbook. @ COMMANDER’S
HANDBOOK, supra note 2, at 5-2. See also AIR FORCE GUIDE, supra note 4,
at 19. The U.S. Army does not address this statement of the test. See FM
27-10, supra note 4, paras. 39-41.

“ AP |, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). Additional Protocol |
articulates the principle of proportionality under the law of armed conflict.
The balancing test for proportionality is stated in two separate but nearly
identical ways. The second statement of the test—the language quoted
above—is found in the Commander’s Handbook. @ COMMANDER’S
HANDBOOK, supra note 2, at 5-2. See also FM 27-10, supra note 4, para.
41; AIR FORCE GUIDE, supra note 4, at 19.

42 BLACK’S LAW DICTIONARY 992 (6th ed. 1990).

43 WEBSTER’S NEW COLLEGIATE DICTIONARY 17 (1977).
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together, “military advantage,” as a combined term, should
be defined as “a more favorable position pertaining to war.”

Reviewing these definitions is not a pedantic exercise; it
is quite useful to re-emphasize that proportionality
assessments must be evaluated in martial terms.
Conventional warfare operations focus on the enemy, which
naturally reinforces the military character of proportionality
assessments. In contrast, because counterinsurgency
operations focus on the local population, extraneous
factors—such as political, diplomatic, or even economic
considerations—can cloud what must be pragmatic, mission-
based assessments of safety and security of the local
population.** The key questions when evaluating military
advantage in a counterinsurgency, therefore, are the
following: Does the proposed military action result in a
more favorable position for the local population? And does
the proposed military action benefit the people?

2. “Concrete and Direct”

“Concrete” as a common term is defined as
“characterized by or belonging to immediate experience of
actual things or events; real, tangible . . . .”* “Direct” as a
legal term is defined as “immediate; proximate.”*® Both
terms, taken together, stand for the proposition that military
advantage must be measured at the point of engagement
using information readily available to the commander
conducting the balancing test.*’

In conventional warfare operations, “concrete and
direct” can be measured by the number of enemy forces
killed or captured and the amount of enemy equipment
destroyed or damaged:®® it is quantitative in nature.”® In

“ GALULA, supra note 8, at 4, 49-60, 81-86; COUNTERINSURGENCY
MANUAL, supra note 8, at 1-23, 1-24.

45 WEBSTER’S NEW COLLEGIATE DICTIONARY 234 (1977).
6 BLACK’S LAW DICTIONARY 459 (6th ed. 1990).

4" The Rendulic Rule demands examination of a particular situation as it
appeared to the commander at the time of the decision. In United States v.
List (“Hostages Trial”), General Lothar Rendulic was charged with war
crimes for his “scorched earth” tactics while in command of German troops
in Scandinavia. General Rendulic defended his actions as necessary in light
of his belief that Russian forces were in the immediate vicinity and in hot
pursuit of his forces. The Court acquitted him of the charge. “But we are
obliged to judge the situation as it appeared to the defendant at the time. . . .
[T]he defendant may have erred . . . but he was guilty of no criminal act.”
United States v. Wilhelm List, XI TRIALS OF WAR CRIMINALS BEFORE THE
NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW No.
10, at 1296-97 (1947-48). Neither the Commander’s Handbook nor the
Land Warfare Manual specifically addresses this temporal requirement.
However, the Air Force Guide does. “Commanders must determine if use
of force is proportional based on all information reasonably available at the
time.” AIR FORCE GUIDE, supra note 4, at 20 (quoting the rescinded
CHAIRMAN, JOINT CHIEFS OF STAFF, INSTR. 3121.01A, STANDING RULES OF
ENGAGEMENT FOR U.S. FORCES GL-17 (15 Jan. 2000)).

8 Hague 1V, supra note 6, arts. 22-28. See also Lieber Code, supra note 6,
art. 15; COMMANDER’S HANDBOOK, supra note 2, at 5-2, 5-3; FM 27-10,

counterinsurgency operations, “concrete and direct” must be
both quantitative and qualitative in nature.”® As a qualitative
assessment, “concrete and direct” measures the real-time
impact on the safety and security of the local population.™
As a quantitative measure, “concrete and direct” allows not
only for an assessment of the number of enemy killed or
captured and the amount of enemy equipment destroyed or
damaged—which parallels the conventional warfare
model—but also the number of civilian casualties and
amount of civilian property damage.’*  Finally, it is
important to also allow an assessment of the number of
civilian casualties and amount of civilian property damage
that will not occur if the proposed military action is not
pursued.>

3. “Unavoidable and Incidental™

“Unavoidable” as a legal term is defined as “incapable
of being shunned or prevented, inevitable, and necessary.”*
“Incidental” as a common term is defined as “occurring
merely by chance or without intention or calculation; being
likely to ensue as a chance or minor consequence;
accidental.”®® Both terms, taken together, purport to modify
the clause “loss to civilians and civilian property that will
result from the attack.”  However, this grammatical
construction is fundamentally inconsistent with the nature of
counterinsurgency operations, because causing civilian
casualties and civilian property damage is neither “by
chance” nor “minor.”®® Counterinsurgency operations turn
this fundamental assumption of conventional warfare on its
head and demand in its place a commitment to avoiding
collateral damage to achieve the desired objective of
safeguarding and securing the local population.”’  No
civilian damage is ever collateral in counterinsurgency
operations.®®

supra note 4, paras. 39-41; AF PAM. 14-210, supra note 4, at 39, 52, 147-
52; AIR FORCE GUIDE, supra note 4, at 13-21.

“d.

% GALULA, supra note 8, at 4, 83. See also COUNTERINSURGENCY

MANUAL, supra note 8, at 1-2, 1-22, 1-28.

d.

52 1d.

%% |d. See also Press Release, Tactical Directive, supra note 31, at 1-2.
* BLACK’S LAW DICTIONARY 1523 (6th ed. 1990).

% WEBSTER’S NEW COLLEGIATE DICTIONARY 580 (1977).

% GALULA, supra note 8, at 4, 81-83. See also COUNTERINSURGENCY
MANUAL, supra note 8, at 1-22, 1-28; Press Release, Tactical Directive,
supra note 31, at 1-2.

1d.

% |d.; see also supra note 1.
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4. “Excessive”

“Excessive” as a legal term is defined as “greater than
what is usual or proper.”™ Determining what is usual or
proper will inherently involve a fact-specific inquiry, which
makes operational guidance on “excessive” of critical
importance to commanders.’®  Conventional operations,
which focus on the subjugation of an enemy, are more
forgiving of civilian casualties and civilian property
damage.® Counterinsurgency operations, on the other hand,
compel a double assessment of civilian casualties and
civilian property damage, first, for their impact on the
counterinsurgency mission, and second, as an independent

but necessary factor for subjective evaluation of
“properness.”®
V. Reconsidering the  Balancing  Test  for

Counterinsurgency Operations

Defining the terms of the proportionality balancing test
to conform to both conventional and counterinsurgency
operations is unworkable. In short, the test must be
reconsidered, and, for clarity, one clear description of the
test for counterinsurgency operations is needed. The
definitions discussed above reveal the differences between
conventional warfare operations and counterinsurgency
operations, including the goal of military operations and the
fundamental rejection of “collateral damage” in
counterinsurgency operations. Significantly,
counterinsurgency operations demand a double assessment
of civilian casualties and civilian property damage because
of the focus on provision of safety and security to the local

% BLACK’S LAW DICTIONARY 561 (6th ed. 1990).

% press Release, Tactical Directive, supra note 31, at 1-2. “We must avoid
the trap of winning tactical victories—but suffering strategic defeats—by
causing civilian casualties or excessive damage and thus alienating the
people.” Id. at 1.

81 W. Hays Parks, Air War and the Law of War, 32 A.F. L. REV. 1, 149-202
(1990). For example, the Battle of Britain resulted in 23,002 civilian deaths
over the seven-month period between June and December 1940. The eight-
day bombing campaign over Hamburg (24-30 July 1943) resulted in 42,600
civilian deaths. The two-day bombing campaign over Dresden (14-15
February 1945) caused an estimated 25,000 civilian deaths. Finally, the
two-day bombing campaign over Tokyo (9-10 March 1945) resulted in
83,793 civilian deaths. Id. at 154. These staggering figures reflect the total
war mentality of the conflict, and two underlying notions prevailing at the
time regarding collateral damage—first, that such damage was simply the
price for waging war (“the cost of doing business”) and second, that the
responsibility for minimization of collateral damage rested with the nation
in control of the civilian population and individual civilians themselves. Id.
at 149-50. Neither notion is consistent with counterinsurgency theory.
First, “the business™ in counterinsurgency operations is providing for the
safety and security of the local population. See GALULA, supra note 8, at 4.
Second, U.S. forces, by law and policy, are responsible for minimizing
collateral damage in all operations. See AP I, supra note 3, arts. 51(5)(b),
57(2)(a)(iii); DoDD, 2311.01E, supra note 23, at 2.

2 GALULA, supra note 8, at 4, 81-83. See also COUNTERINSURGENCY
MANUAL, supra note 8, at 1-2, 1-22, 1-28; Parks, supra note 61, at 149-50.

population and because the “properness” of military action
must be evaluated differently.

A. The Balancing Test for Counterinsurgency Operations—
A Proposal

| propose the following revised balancing test to address
the shortfalls of the current test when applied to
counterinsurgency  operations. “In  counterinsurgency
operations, the principle of proportionality requires
commanders to confirm that a proposed action will likely
result in a concrete and direct military advantage without
excessive loss of civilians and civilian property.”®

The second part of the counterinsurgency balancing
test’s double assessment of civilian casualties and civilian
property damage requires a subjective evaluation of what is
“excessive.” This evaluation is best left to operational
commanders to define, shape, or at least discuss in orders to
subordinate commanders, generally in the form of
commander’s intentions or concept of operations during a
military campaign.®* What is “usual or proper” cannot be
fixed by definitions within the balancing test. The balancing
test must set forth the process and means for proportionality
assessments, but not mathematical formulas or precise
metrics, because such numerical standards will change with
each military operation.

B. The Balancing Test for Counterinsurgency Operations—
The Argument Against Change

Some may argue that the balancing test for
proportionality, which has been used for decades,® needs no
adjustment. Arguably, adjusting the focus and definitions of
the test could limit the discretion and latitude it affords to
commanders, who are used to, and comfortable with, the
current test, including its vague terms and lack of specific
additional  guidance. However, counterinsurgency

% The second of the two ways the current balancing test is stated is, “The
principle of proportionality requires the commander to conduct a balancing
test to determine if the incidental injury, including deaths to civilians and
damage to civilian objects, is excessive in relation to the concrete and direct
military advantage expected to be gained.” See COMMANDER’S
HANDBOOK, supra note 2, at 5-2. See supra notes 40-41 and
accompanying text. The major changes are removal of the term
“incidental” and emphasis on the term “excessive.” See infra Part IV.B.

8 General McChrystal’s Tactical Directive of 2 July 2009 is an example. In
it, he sets forth the mission for all U.S. forces operating under the control of
U.S. Forces—Afghanistan (USFOR-A) and his intentions for employment of
force. “Like any insurgency, there is a struggle for the support and will of
the population.  Gaining and maintaining that support must be our
overriding operational imperative—and the ultimate objective of every
action we take.” See Press Release, Tactical Directive, supra note 31, at 1.

% The balancing test for proportionality dates back to 1956. The original
test was modified in 1977 to its current form. See FM 27-10, supra note 4,
at 5, 19. See supra note 11 and accompanying text.
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operations are a radical revolution in warfare® that compels
an equally radical re-examination of conventional warfare,
including how proportionality is assessed in armed conflict.
Additionally, re-assessment of the balancing test does not
restrict a commander’s discretion; it simply better informs
the decision-making process by aligning the means and
methods employed with the mission objective.

The current balancing test should not be rescinded; in
fact, it must remain in place because it properly assesses
proportionality in conventional warfare operations, as well
as at the very beginning of counterinsurgency operations.®’
The critical question left to the commander is, When does
the mission shift from a focus on destruction of the enemy to
a focus on providing for the safety and security of the local
population?®®  When the mission shifts, the proposed
balancing test for counterinsurgency operations must
displace the balancing test for conventional warfare to re-
align means and methods to support the counterinsurgency
mission.

The proposed balancing test for proportionality in
counterinsurgency operations is an improvement over the
two current versions®® in at least one critical aspect—the
term “incidental” is no longer used. Removing “incidental”
is key to the understanding that civilian casualties and
civilian property damage are never collateral in military
operations that support a counterinsurgency effort. The
proposed test re-focuses attention on the nature of
“excessive,” which reinforces the weight civilian casualties
and civilian property damage should be given on both sides
of the balance, as well as how they can offset military
advantage and act as an independent factor for “properness.”
The current balancing test for proportionality, with its use of
the term “incidental,” perpetuates the conventional warfare
focus on the enemy—a focus that is incongruous with the

% GALULA, supra note 8, at Xi—xiv.

57 See Hague 1V, supra note 6, arts. 22—-28; GALULA, supra note 8, at 4, 49—
60, 81-86; supra note 10 and accompanying text.

% GALULA, supra note 8, at 75-77. “The goal is reached when static units
left to garrison the area can safely deploy to the extent necessary.” Id. at 75.
It is clear that the timeframe for conventional warfare operations is short.
“The first step in the counterinsurgent’s operations should not be allowed to
drag on for the sake of achieving better military results.” 1d. at 76.

% AP I, supra note 3, arts. 51(5)(b), 57(2)(a)(iii). Additional Protocol I
articulates the principle of proportionality under the law of armed conflict.
The balancing test for proportionality is stated in two separate but nearly
identical ways. The first statement of the test is found in the Commander’s
Handbook. COMMANDER’S HANDBOOK, supra note 2, at 5-2. See also AIR
FORCE GUIDE, supra note 4, at 19. The U.S. Army does not address this
statement of the test. See FM 27-10, supra note 4, paras. 39-41. The
second statement of the test is found in the COMMANDER’S HANDBOOK,
supra note 2, at 5-2. See also FM 27-10, supra note 4, para. 41; AIR FORCE
GUIDE, supra note 4, at 19.

nature of counterinsurgency operations. By dropping
“incidental” from the test, the proposed test embraces a
focus on the population while maintaining a means to assess
the appropriateness of proposed military actions.

C. The Balancing Test for Counterinsurgency—Increase in
Risk

Re-considering, or re-balancing, the proportionality test
for counterinsurgency operations is novel—and has risks.
By shifting emphasis away from destruction of the enemy to
providing for the safety and security of the local population,
the equation favors the safety and security of civilians over
the safety of coalition forces.”” This shift is necessary
because counterinsurgencies re-define the mission to
maximize benefit to civilians.” In that regard,
counterinsurgency is graduate level warfare.”” Commanders,
by law and policy, are bound to uphold the law of armed
conflict*—including the principle of proportionality—and
implementation of the re-balanced test, despite its
difficulties, is a necessary step towards a successful
counterinsurgency campaign.’

V. Conclusion

The balancing test for proportionality is derived from a
conventional warfare model of military operations, which
views collateral damage as an unfortunate but necessary
outcome of missions focused on the destruction of an
enemy. In stark contrast, counterinsurgency operations
radically redefine the mission to one of providing for the
safety and security of the local population, compelling a
fundamental re-assessment of proportionality.  Civilian
casualties and civilian property damage are never collateral
considerations in counterinsurgency operations, and the
balancing test for proportionality must embrace this

™ press Release, Tactical Directive, supra note 31, at 1-2. “I recognize that
the carefully controlled and disciplined employment of force entails risks to
our troops—and we must work to mitigate that risk wherever possible.” Id.
at 1.

™ GALULA, supra note 8, at 83.
2 COUNTERINSURGENCY MANUAL, supra note 8, at 1-1.
™ DoDD 2311.01E, supra note 23, at 2.

™ Initial assessments suggest that the Tactical Directive is having a positive
impact in reducing collateral damage caused by coalition forces. “Civilian
deaths caused by U.S. and allied forces dropped by nearly a third . . .
indicating that coalition efforts to cut down on civilian casualties are having
an impact on the battlefield.” Anand Gopal, Taliban Drive Up Afghan
Civilian Toll: U.N. Says Insurgent Attacks Led to 14% Jump in Fatalities in
2009; Western Effort to Reduce Deaths Shows Results, WALL ST. J., Jan.
14, 2010, available at http://online.wsj.com/article/SB1000
142405274870436200457500083380271148.html. “The number of
civilians killed by the Taliban and their allies rose sharply, by about 40%.”
Id. “The drops in deaths resulting from allied action and the corresponding
increase in deaths attributed to insurgents could help Western forces win
support from wary Afghans.” Id.
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fundamental difference between conventional warfare proposed definitions and guidance of the revised test should
operations and counterinsurgency operations. better equip commanders for operations in this complex and
demanding arena of warfare.
The proffered proportionality test, which addresses the
change in how “military advantage” should be defined, re-
balances the test for counterinsurgency operations.  The
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Confidentiality and Consent:
Why Promising Parental Nondisclosure to Minors in the Military Health System Can Be a Risky Proposition

Major Charles G. Kels™

In general, Department of Defense (DoD) rules
governing the uses and disclosures of protected health
information preempt state law, unless DoD policy
specifically states otherwise. One such notable exception
involves the “disclosure of protected health information
about a minor to a parent, guardian, or person acting in loco
parentis of such minor,” in which case “the state law of the
state where the treatment is provided shall be applied.”* So
long as the parent, guardian, or person acting in loco parentis
has the undisputed authority to make healthcare decisions on
behalf of the unemancipated minor patient, the inevitable
variations in state disclosure laws are typically not
problematic for DoD healthcare personnel. When a parent
or guardian has the typical power to provide informed
consent for a minor’s healthcare services, that adult will
nearly always be granted de facto status as the child’s
personal representative for purposes of receiving relevant
protected health information.?

What about those cases in which the minor has the right
to provide or withhold informed consent to a particular
medical procedure, with or without the input of an adult?
What, if anything, can the healthcare provider disclose to the
minor’s adult caretakers? In these situations, military
treatment facilities (MTFs), along with the judge advocates
who advise them, find themselves wading into the thickets
of state law, based on where the relevant medical service
was provided. In applying the respective state law on
parental notification in cases of independent minor consent,
the MTF may disclose protected health information where
permitted or required, must withhold it where prohibited,
and will enable licensed healthcare professionals to exercise
discretion where the law is silent.?

Instances in which minors seek medical care without
their parents’ involvement, and perhaps without their
knowledge, tend to be among the most emotionally charged
to begin with. Unfortunately, this is also an area where
guidance can be less than clear and, hence, where
misconceptions abound. A false promise of confidentiality,
made innocently but incorrectly by healthcare personnel,
runs the risk of exacerbating an already fraught situation, not
to mention shattering the minor’s expectation of

“ Judge Advocate, U.S. Air Force. Presently assigned as Medical Law
Consultant, Air Force Legal Operations Agency, Mike O’Callaghan Federal
Hospital, Nellis Air Force Base, Nevada.

! U.S. DEP’T OF DEF., DIR. 6025.18-R, DOD HEALTH INFORMATION
PRIVACY REGULATION para. C2.4 (24 Jan. 2003) [hereinafter DoDD
6025.18-R].

2|d. para. C8.7.3.1.
% |d. para. C8.7.3.2.

nondisclosure. As such, it is vital that MTFs not promise
minors confidentiality of treatment vis-a-vis their parents,
even when minors can lawfully obtain a healthcare service
without their parents’ permission, unless they are justifiably
confident that the law mandates, or at the very least permits,
such confidentiality in a given case. Even then, the MTF
cannot definitively prevent parents from accessing the
minor’s medical record or receiving a statement of insurance
benefits. Similarly, those of us who advise MTFs must
recognize that the ability of a minor to consent to treatment
in specified circumstances does not always guarantee that
the treatment will be kept confidential from the minor’s
parents or guardians. Consent and confidentiality fall under
interrelated, but not necessarily identical, medico-legal
rubrics and must each be assessed individually.*

Informed Consent by Minors

In perhaps the most famous jurisprudential statement on
informed consent, Justice Benjamin Cardozo wrote that
“every human being of adult years and sound mind has a
right to determine what shall be done with his own body.”
Of course, Cardozo’s sweeping pronouncement on bodily
autonomy excluded two distinct groups from its scope:
minors and others deemed lacking in the requisite decision-
making capacity to authorize or refuse medical treatment.

In the United States, the military health system (MHS)
defers to state laws governing consent for medical treatment
of minors, unless those laws conflict with federal
guidelines. As a general rule, healthcare providers must
obtain parental consent before proceeding with treatment of
a minor. This longstanding axiom “rests on a presumption
that parents possess what a child lacks in maturity,
experience, and capacity for judgment required for making
life’s difficult decisions,” as well as the assumption “that
natural bonds of affection lead parents to act in the best
interests of their children.”” Exceptions to the general
requirement of parental consent fall under two broad
categories: those having to do with the minor’s legal status
and those concerning the type of healthcare service
involved.?

4 Sara Rosenbaum et al., Health Information Law in the Context of Minors,
123 PEDIATRICS S116, S117-118 (2009).

® Schloendorff v. Soc’y of N.Y. Hosp., 105 N.E. 92, 93 (N.Y. 1914).

® See, e.g., U.S. DEP’T OF AIR FORCE, INSTR. 44-102, MEDICAL CARE
MANAGEMENT para. 2.6 (1 May 2006) [hereinafter AFI 44-102].

7 Parham v. J.R., 442 U.S. 584, 602 (1979).

® David M. Vukadinovich, Minors’ Rights to Consent to Treatment:
Navigating the Complexity of State Laws, 37 J. HEALTH L. 667, 677 (2004).
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Exceptions Based on the Minor’s Status

Exceptions in state law based on a minor’s status
recognize that certain actions or decisions undertaken prior
to the statutory age of majority effectively emancipate the
minor for some or all purposes and thus remove the
presumption that the minor is incapable of independent
informed consent to medical treatment. Exceptions of this
type rest on state legislative determinations that certain
experiences “constitute an act of physical, psychological or
economic separation from one’s parents,” which in turn
“encroaches upon the parents’ ability to determine the
appropriate healthcare for such children.”® In addition to a
court order, acts typically imbued with emancipating
repercussions include marriage, enlistment in the Armed
Forces, and, in some cases, a specified time period living
apart from and independently of one’s parents. Certain state
laws eschew the time period calculation in favor of a general
determination that the minor is either living self-sufficiently
or is homeless.® Unlike the relatively clear-cut facts of
marriage, military service, or a court order, the self-
sufficiency exception requires a subjective determination by
the individual medical provider and is therefore not binding
upon other providers.'

In addition, some states regard pregnancy™ or
childbirth®® as conferring an emancipated status, whereas
others perceive it as a specific medical condition that invests
minors with control only over treatment related to that
condition.* The latter view can potentially lead to the
uneasy situation in which a minor mother can exercise
control over her child’s medical treatment, but not over her
own, unless such treatment is directly related to her
pregnancy or delivery.™

Some jurisdictions have also recognized the so-called
“mature minor” rule, which states that an unemancipated
minor’s consent may be required, in addition to or instead of
the minor’s parents, if “the physician’s good faith
assessment of the minor’s maturity level” indicates that “the
minor has the capacity to appreciate the nature, risks, and
consequences of the medical procedure to be performed, or
the treatment to be administered or withheld.”*® Whereas

® Nancy Batterman, Under Age: A Minor’s Right to Consent to Health
Care, 10 TOURO L. REV. 637, 640 (1994).

10 See, e.g., CAL. FAM. CODE § 6922(a) (2004); CoLO. REV. STAT. § 13-22-
103(1) (2004).

1 Vukadinovich, supra note 8, at 680.

2 pa, CONS. STAT. ANN. tit. 35, § 10101 (2004).

¥ NEv. REV. STAT. ANN. § 129.030(1)(c) (2003).

4 CAL. FAM. CODE § 6925(a); VA. CODE ANN. § 54.1-2969(G) (2004).
% Vukadinovich, supra note 8, at 688.

'8 Belcher v. Charleston Area Med. Ctr., 422 S.E.2d 827, 838 (W.Va. 1992).
This factual determination is based “upon the age, ability, experience,
education, training, and degree of maturity or judgment obtained by the

emancipation typically is concerned with outward signs of
independence or self-support, the concept of maturation
pertains to developmental cognition.'” The mature minor
rule is largely a judicial, rather than a statutory, doctrine
“that extends the common law principle of self-
determination to minors”;'® however, some states have
enacted mature minor legislation in response to such court
decisions.® The general applicability of the mature minor
doctrine is questionable given that some jurisdictions have
outright rejected or simply ignored it.*° Even those that have
embraced it caution that the mature minor exception “is by
no means a general license to treat minors without parental
consent.”?!

Exceptions Based on the Minor’s Medical Condition

Perhaps the most prevalent exception based on the type
of service rendered is emergency medical care,> “when
failure to treat would result in potential loss of life, limb, or
sight.”® The basis of the emergency exception as it pertains
to minors is not that parental consent is unnecessary, but
rather that it is presumed.?* Moreover, emergency treatment
is less a specific exception to parental consent than an
exception to the doctrine of informed consent in general.
The emergency care of minors adds an additional wrinkle
because attempts must be made to contact and obtain
consent from the parents prior to treatment if practicable;
after treatment, the parents should also be contacted and
back-briefed as soon as possible.”® When unable to make
contact with the parents prior to rendering emergency
treatment, the healthcare provider should seek a second
medical opinion, unless doing so would cause a potentially
hazardous delay to the minor patient.”®

child, as well as upon the conduct and demeanor of the child at the time of
the procedure or treatment.” 1d.

7 Batterman, supra note 9, at 641.

8 John Alan Cohan, Judicial Enforcement of Lifesaving Treatment for
Unwilling Patients, 39 CREIGHTON L. REV. 849, 850 (2006).

% See, e.g., W. VA. CoDE § 16-30C-6(d) (1998) (enacted in response to
Belcher, 422 S.E.2d 827).

% 0.G. v. Baum, 790 S.W.2d 839 (Tex. Ct. App. 1990); In re Thomas B.,
574 N.Y.S.2d 659 (N.Y. Misc. 1991); Novak v. Cobb County Kennestone
Hosp. Auth., 74 F.3d 1173 (11th Cir. 1996).

2 Cardwell v. Bechtol, 724 S.W.2d 739, 745 (Tenn. 1987).

2 Some experts consider medical emergencies a separate category “of
statutory exceptions to the requirement of parental consent.” Lawrence
Schlam & Joseph P. Wood, Informed Consent to the Medical Treatment of
Minors: Law and Practice, 10 HEALTH MATRIX 141, 164 (2000).

% U.S. DEP’T OF AIR FORCE, INSTR. 41-115, AUTHORIZED HEALTH CARE
AND HEALTH CARE BENEFITS IN THE MILITARY HEALTH SYSTEM (MHS)
para. 1.11.1 (28 Dec. 2001) [hereinafter AFI 41-115].

2 Vukadinovich, supra note 8, at 677.

% Albert K. Tsai et al., Evaluation and Treatment of Minors: Reference on
Consent, 22 ANN. EMERGENCY MED. 1211, 1214 (1993).

% AFI 41-115, supra note 23, para. 1.11.1.
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Various state legislatures have also determined that
certain medical conditions pose a grave enough threat to the
minor, and perhaps to others, that in such cases the public
interest in unfettered access to treatment trumps parental
rights.  One such exception, rooted in public health
concerns, involves sexually transmitted diseases (STDs) and
other infectious diseases.””  The American Medical
Association (AMA) has opined that “allowing minors to
consent for the means of prevention, diagnosis and treatment
of STDs, including AIDS” can work “to decrease the spread
of STDs in minors.”® The AMA further encourages its
constituent associations “to support enactment of statutes
that permit physicians and their co-workers to treat and
search for venereal disease in minors legally without the
necessity of obtaining parental consent.”*

Other condition-specific exceptions include treatment or
counseling for drug or alcohol abuse,® rape or sexual
assault,®* and mental health services.** While the authority
to consent for medical services related to sexual assault
typically adheres to minors “regardless of age,”** the mental
health exception applies “a minimum age requirement,”
often twelve or older. ** As discussed above, some state
laws treat pregnancy or childbirth as a matter of
emancipation, while others view pregnancy-related services
as a specific medical condition for which minors can consent
to treatment or prevention.*®  With respect to both
contraceptive services and prenatal care, states tend to either
explicitly authorize minors to consent or have no statute
specifically addressing the issue.*® According to the AMA,

the teenage girl whose sexual behavior
exposes her to possible conception should
have access to medical consultation and
the most effective contraceptive advice
and methods consistent with her physical
and emotional needs; and the physician so
consulted should be free to prescribe or
withhold  contraceptive  advice in

27 See Vukadinovich, supra note 8, at 685-86.

% AM. MED. AsS’N, HEALTH AND ETHICS PoLicY H-60.958, RIGHTS OF
MINORS TO CONSENT FOR STD/HIV PREVENTION, DIAGNOSIS AND
TREATMENT (1994).

% AM. MED. ASS’N, HEALTH AND ETHICS PoLicY H-440.996(4),
GONORRHEA CONTROL (1972).

% See Vukadinovich, supra note 8, at 684-85.
%1 1d. at 686-87.

%2 1d. at 682-83.

*Id. at 686.

% 1d. at 682.

% 1d. at 688-90.

% Heather Boonstra & Elizabeth Nash, Minors and the Right to Consent to
Health Care, GUTTMACHER REP. PUB. POL’Y 4, 6 (Aug. 2000).

accordance with their best medical

judgment.*’

Regardless of the nature of the exception to parental
consent (aside from emergencies), it is important to note that
a minor’s right to exercise informed consent does not
guarantee that the minor will be capable of giving informed
consent. The onus remains on the provider to make a good
faith determination as to whether the minor is sufficiently
mature to have the capacity to give informed consent.*®* To
do otherwise would obviate the very basis of informed
consent, because the concept presumes that the patient’s
decision is underpinned by an understanding of the nature of
the proposed treatment, the relevant potential outcomes, and
the alternatives, to include no treatment at all.*

Confidentiality for Minors

As with the issue of informed consent for the medical
care of minors, the MHS also defers to state law on the
matter of disclosing or withholding minors’ protected health
information from adults.”> The MHS’s Notice of Privacy
Practices asserts that where “state laws concerning minors
permit or require disclosure of protected health
information,” MTFs “will act consistent with the law of the
state where the treatment is provided and will make
disclosures following such laws.”*

In the overwhelming majority of cases, a parent is “the
personal representative of the minor child and can exercise
the minor’s rights with respect to protected health
information, because the parent usually has the authority to
make healthcare decisions about his or her minor child.”*
However, in those circumstances where the minor, due to
either an emancipated status or a specific condition, has the
ability to independently consent to or refuse treatment, the
possibility remains that the relevant state statute or common
law may treat the right of consent and the right to control
health information as two distinct concepts.”* Thus, “the
fact that a minor can consent to treatment without parental
approval is not automatically dispositive of the separate

¥ AM. MED. Ass’N, HEALTH AND ETHICS PoLicY H-75.999, TEENAGE
PREGNANCY (1971).

% Vukadinovich, supra note 8, at 677.

® See Timothy J. Paterick et al., Medical Informed Consent: General
Considerations for Physicians, 83 MAYO CLINIC PRoC. 313 (2008).

“ DoDD 6025.18R, supra note 1, para. C2.4.2.1.

a MILITARY HEALTH SYSTEM, NOTICE OF PRIVACY PRACTICES (14 Apr.
2003).

2U.S. DEP’T OF HEALTH & HUMAN SERVICES, OFFICE FOR CIVIL RIGHTS,
PERSONAL REPRESENTATIVES (3 Apr. 2003) [hereinafter PERSONAL
REPRESENTATIVES].

3 Rosenbaum, supra note 4, at S118.
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question of whether a minor can control the privacy of such
information with respect to parents or third parties.”**

At first glance, the Health Insurance Portability and
Accountability Act (HIPAA) Privacy Rule appears to give
wide latitude in this area, enabling minors who control their
healthcare decisions to also control their protected health
information.  Indeed, the three specific exceptions to
parental access to health information “generally track the
ability of certain minors to obtain specified healthcare
without parental consent.”®  These exceptions include
instances where (1) the minor consents to a particular
healthcare service and no parental consent is required,* (2) a
court or provision of law empowers someone other than the
parent to consent to a healthcare service for a minor and that
person or entity does so,* and (3) a parent agrees to
confidentiality between the minor and a medical provider
with respect to the relevant service.*®

Commentators have correctly noted that the
confidentiality right afforded to minors by the HIPAA
Privacy Rule is, on its face, quite sweeping, because it
focuses on whether a minor “could have” obtained a given
healthcare service in the absence of parental consent.”
Indeed, the first exception to parental control over protected
health information specifically notes that its focus is on
whether the minor who gave informed consent to a particular
service had the power to do so, “regardless of whether the
informed consent of another person has also been
obtained.”® As such, “a minor patient may have a
confidentiality right in health information resulting from
services to which the minor is authorized under state law to
consent even if, in practice, the minor’s parent or guardian
actually gives consent.”

However, what this analysis overlooks is the language
that immediately follows the description of circumstances in
which parents lose their status as personal representatives
regarding a minor’s protected health information.
“Notwithstanding the provisions of” the Privacy Rule
barring parental access to certain information,*> an MTF
may disclose a minor’s protected health information to a
parent “to the extent permitted or required by an applicable
provision of State or other law, including applicable case

“1d. at S120.

> PERSONAL REPRESENTATIVES, supra note 42.

46 DoDD 6025.18R, supra note 1, para. C8.7.3.1.1.
" 1d. para. C8.7.3.1.2.

8 |d. para. C8.7.3.1.3.

4 Vukadinovich, supra note 8, at 669.

% DoDD 6025.18R, supra note 1, para. C8.7.3.1.1.
5! Vukadinovich, supra note 8, at 669.

52 DoDD 6025.18R, supra note 1, para. C8.7.3.2.

law”;*® may not disclose such information “to the extent

prohibited by an applicable provision of State or other law,
including applicable case law”;>* and may provide or deny
access “where there is no applicable access provision under
State or other law, including case law . . . if such action is
consistent with State or other applicable law, if such
decision must be made by a licensed healthcare professional
in the exercise of professional judgment.”® The Privacy
Rule makes clear that the use of the word “may” in this
context is not meant to suggest that MTFs can choose
whether to comply with state law, but rather reflects the
variances in such laws from state to state. “In cases
involving disclosure of protected health information about a
minor to a parent, guardian, or person acting in loco parentis
of such minor,” the Rule flatly asserts that “the State law of
the State where the treatment is provided shall be applied.”®
This deference to state laws “that require, permit, or
prohibit” the disclosure of a minor’s protected health
information to parents holds true even in those “exceptional
circumstances,” previously discussed, “where the parent is
not the ‘personal representative’ of the minor.™’

If the Privacy Rule allows state law to control in this
regard, it can end up giving “parents access to minors’ health
information that would seem to be prohibited under the
Rule” itself.® So, does the Privacy Rule’s continuing
deference to state statutory or common law,
“notwithstanding” its three exceptions to parents’ de facto
status as personal representatives, effectively negate the
exceptions altogether? It can, but not necessarily will,
depending on the relevant state law and the particular
healthcare service rendered. For example, Nevada law states
that “the consent of the parent, parents or legal guardian of
the minor is not necessary to authorize” care “for the
treatment of abuse of drugs or related illnesses.”™® However,
“any physician who treats a minor pursuant to” such
provision “shall make every reasonable effort to report the
fact of treatment to the parent, parents or legal guardian
within a reasonable time after treatment.”®  Colorado
similarly authorizes any physician licensed to practice in the
state to “examine, prescribe for, and treat” a minor patient
“for addiction to or use of drugs” with only the minor’s
consent. Unlike Nevada, though, Colorado adds that such
treatment can be accomplished “without the consent of or
notification to the parent, parents, or legal guardian of such

5% 1d. para. C8.7.3.2.1.

* Id. para. C8.7.3.2.2.

% |d. para. C8.7.3.2.3.

% 1d. para. C2.4.2.1.

" PERSONAL REPRESENTATIVES, supra note 42.
% Rosenbaum, supra note 4, at S119.

% NEv. REV. STAT. ANN. § 129.050 (2003).
51d.
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minor patient.”® Thus, “healthcare providers in Colorado

cannot be compelled to release to a parent a minor’s medical
records” pertaining to drug addiction,®” whereas Nevada
physicians may have an affirmative duty to do so.

The HIPAA Privacy Rule and Its Evolution

Advocates of stronger privacy rights for adolescents and
teenagers, who object to HIPAA’s deference to state laws
that provide “less stringent” confidentiality protection for
minors,* point to changes in the Privacy Rule effectuated in
2002 as the source of their current predicament.®* In late
December 2000, in response to HIPAA’s 1996 mandate to
develop regulations governing the security and privacy of
electronic health records, the Department of Health and
Human Services (HHS) issued its final Privacy Rule.® The
final rule recited the three previously mentioned exceptions
precluding parents from acting as the personal
representatives of their minor children, but it did not include
the language immediately following those exceptions
deferring to state law.®® However, this earlier version of the
final rule did explicitly state that “nothing in this subchapter
may be construed to preempt any State law to the extent that
it authorizes or prohibits disclosure of protected health
information about a minor to a parent, guardian, or person
acting in loco parentis of such minor.”®” This disclaimer
was included under a discussion of state laws that were
“more stringent” than the federal regulation being
promulgated,®® which has led some commentators to
determine—contrary to the language of the disclaimer
itself—that the 2000 Privacy Rule deferred “only to more-
stringent state law.”®®

This interpretation of the rule was never put to a
practical test. In April 2001, nearly two years before the
Privacy Rule’s compliance date, the new Administration
announced its intention to “consider any necessary
modifications” to the final rule from the previous year. One
of HHS’s stated goals in modifying the rule was to “make it
clear” that “parents will have access to information about the

%1 CoLO. REV. STAT. § 13-22-102 (1999) (emphasis added).

62 Cynthia Dailard, New Medical Records Privacy Rule: The Interface with
Teen Access to Confidential Care, GUTTMACHER REP. PUBLIC POL’Y 6, 7
(Mar. 2003).

8 Rosenbaum, supra note 4, at $119.
8 See., e.g., Dailard, supra note 62, at 7.

% Standards for Privacy of Individually Identifiable Health Information, 65
Fed. Reg. 82,462 (28 Dec. 2000).

% |d. at 82,806.
%7 1d. at 82,800.
& 1d.

% Rosenbaum, supra note 4, at $119.

health and well-being of their children.””® The modified
final Privacy Rule,”" promulgated in August 2002 after a
new round of notice and comments, added the previously
discussed  “notwithstanding”  language  immediately
following its discussion of circumstances in which parents
are precluded from controlling minors’ protected health
information.”” In so doing, the modified rule moved the
language on disclosing protected health information about a
minor to a parent from the discussion of “more stringent”
state laws in the 2000 rule, to the section on “standards
regarding parents and minors” in the 2002 iteration.”
Moreover, whereas the 2000 rule had explicitly deferred to
state law “to the extent that it authorizes or prohibits
disclosure of protected health information” about minors to
parents,” the 2002 rule extended the terms of deference
where state law either “permitted,” “required,” or
“prohibited” disclosure.” According to HHS’s analysis, this
change was intended to correct an “unintended
consequence” of the earlier rule, which “may have
prohibited parental access in certain situations in which State
or other law may have permitted such access.””® In addition,
the modified Privacy Rule specifically granted autonomy to
“a licensed healthcare professional, in the exercise of
professional judgment””” in cases where “state and other
laws are silent or unclear.””® According to HHS, this change
addressed a second “unintended consequence” of the prior
Administration’s rule, which “fail[ed] to assure that State or
other law governs when the law grants a provider discretion
in certain circumstances to disclose protected health
information to a parent.””

It is probably an overstatement to argue, as do some
youth advocates, that the 2002 modified regulation “severs
the existing link between minors’ right to consent to
healthcare and their ability to keep their medical records
private.”®® A more accurate description of the Privacy Rule
and its evolution recognizes that the rule’s “provisions
represent a compromise between competing viewpoints
about the importance of parental access to minors’ health

™ STATEMENT BY HHS SECRETARY TOMMY G. THOMPSON REGARDING
THE PATIENT PRIVACY RULE (12 Apr. 2001).

™ Standards for Privacy of Individually Identifiable Health Information, 67
Fed. Reg. 53,182 (14 Aug. 2002).

21d. at 53,267.
™ Id. at 53,201.

™ Standards for Privacy of Individually Identifiable Health Information, 65
Fed. Reg. 82,462 (28 Dec. 2000).

" Standards for Privacy of Individually Identifiable Health Information, 67
Fed. Reg. 53,267.

7 1d. at 53,200.
71d. at 52,367.
1d. at 53,201.
™ 1d. at 53,200.

® Dailard, supra note 62, at 7.
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information and the availability of confidential adolescent
healthcare services.”® Although it is relatively clear from
the regulatory history that the Clinton Administration placed
more emphasis on adolescent confidentiality, while the
succeeding Bush Administration leaned more towards
parental notification, the 2002 “final wversion reflects
compromise and a balance among competing views.”®
During the comment period between HHS’s proposed
modifications to the Privacy Rule in March 2002 and the
issuance of the final modifications that August, professional
healthcare organizations openly favored protecting “minors’
privacy when they are legally authorized to consent to their
own healthcare.”® While the final modifications may afford
“minors somewhat less control over parents’ access to their
health information” than the 2000 rule and may give
“providers and health plans greater discretion regarding
parental access to minors’ health information,” the rule’s
general deference to state law and professional standards
remained largely unchanged.®* In lieu of “sweeping changes
in adolescents’ ability to access services on a confidential
basis,” the rule “in the end left the status quo essentially
intact.”®

One of HHS’s stated “goals with respect to the parents
and minors provisions in the Privacy Rule” was not “to
interfere with the professional requirements of State medical
boards or other ethical codes of healthcare providers with
respect to confidentiality of health information or with the
healthcare practices of such providers with respect to
adolescent healthcare.”® According to some commentators,
“this statement would suggest that healthcare providers can
continue to uphold the recommendations of professional
societies that champion confidential healthcare for
minors.”®  Professional medical associations generally
advocate encouraging minors to involve their parents in
healthcare decision-making, but also support protecting a
competent minor’s confidentiality where the physician is so
requested and the law so allows. For example, “where the
law does not require otherwise,” the AMA believes that
“physicians should permit a competent minor to consent to

8 Abigail English & Carol A. Ford, The HIPAA Privacy Rule and
Adolescents: Legal Questions and Clinical Challenges, 36(2) PESPECT.
SEXUAL & REPROD. HEALTH 80 (Mar.—Apr. 2004).

8 d. at 81.

& Carol A. Ford & Abigail English, Limiting Confidentiality of Adolescent
Health Services: What Are the Risks?, 288(6) J. AM. MED. AsSs’N 752, 753
(14 Aug. 2002).

8 English & Ford, supra note 81, at 81.
% 1d. at 85.

% Standards for Privacy of Individually Identifiable Health Information, 67
Fed. Reg. 53,267 (14 Aug. 2002).

8 pedro Weisleder, The Right of Minors to Confidentiality and Informed
Consent, 19(2) J. CHILD NEUROLOGY 145, 147 (Feb. 2004).

medical care and should not notify parents without the
patient’s consent.”®

Special Cases

In the context of parental notification, there are two
special cases in which the MHS does not automatically defer
to state law. The first involves services specifically
marketed to or designed for potential alcohol and drug
abusers, which must “be in compliance with the
confidentiality requirements for drug and alcohol
treatment.”® The second involves suspected abuse, neglect,
or endangerment.”

The regulation governing the confidentiality of
substance abuse treatment records,” promulgated under the
Public Health Service Act,* encompasses “some of the most
protective confidentiality rules in federal law.”*® The DoD’s
implementation of the HIPAA Privacy Rule notes that
“covered entities shall comply with the special rules
protecting the confidentiality of alcohol and drug abuse
patient records in federally assisted alcohol and drug abuse
programs.” When applicable, MTFs must comply with both
the Privacy Rule and the confidentiality rule for substance
abuse treatment records. If the rules conflict, the stricter of
the two controls: “To the extent any use or disclosure is
authorized by [the Privacy Rule] but prohibited” by the drug
and alcohol abuse treatment confidentiality rule, DoD
regulation directs that “the prohibition shall control.”®*
Similarly, if “any use or disclosure is authorized by [the
confidentiality rule] but prohibited by [the Privacy Rule], the
prohibition shall control. Covered alcohol and drug abuse
patient records may only be used or disclosed if the
requirements of both [the Privacy Rule] and [the
confidentiality rule] are satisfied.”®

In order for protected health information covered by the
Privacy Rule to also qualify as an alcohol and drug abuse
patient record covered by the confidentiality rule, two
conditions must be met. “First, the provider, program, or
facility must be “federally assisted,”” which is a given in the

% AM. MED. Ass’N, HEALTH AND ETHICS PoLICY E-5.055, CONFIDENTIAL
CARE FOR MINORS (1994) [hereinafter CONFIDENTIAL CARE FOR MINORS].

® U.S. DEP’T OF DEF., INSTR. 1010.6, REHABILITATION AND REFERRAL
SERVICES FOR ALCOHOL AND DRUG ABUSERS para. 5.2.3 (13 Mar. 1985)
[hereinafter DoDI 1010.6].

% See DoDI 6025.18R, supra note 1, para. C8.7.5.
1 42 C.F.R. Pt. 2 (2002).
%242 U.S.C. § 290dd-2 (1998).

% Rebecca Gudeman, Federal Privacy Protection for Substance Abuse
Treatment Records: Protecting Adolescents, 24(3) YOUTH L. NEws 28
(July.—Sept. 2003).

% DoDD 6025.18R, supra note 1, para. C8.9.
%d.
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MHS. Second, the provider, program, facility, or a unit
thereof must “hold itself out as providing alcohol or drug
abuse diagnosis, treatment, or referral for treatment,” or else
have identified an individual employee who serves primarily
“as a provider of alcohol or drug abuse diagnosis, treatment,
or referral.”™  This definition clearly covers specially
designed programs such as the Army’s Substance Abuse
Program (ASAP)*" and the Air Force’s Alcohol and Drug
Abuse Prevention and Treatment (ADAPT) Program.*
However, it would not apply to a typical MTF emergency
department, nor to a family medicine or pediatric clinic,
unless that unit has designated a specific provider as a
substance abuse specialist or otherwise presents itself as a
resource for such services.”

Where the substance abuse treatment confidentiality
rule does apply, the protections against parental notification
are much stronger than those normally afforded under the
Privacy Rule. For example, where state law does not require
parental consent for a minor to access alcohol or drug abuse
treatment, written consent for disclosure “may be given only
by the minor patient,” to include “any disclosure of patient
identifying information to the parent or guardian of a minor
patient for the purpose of obtaining financial
reimbursement.”™®  Even where state law does require
parental consent for these services, disclosure to parents is
highly restricted. In that case, “the fact of a minor’s
application for treatment may be communicated to the
minor’s parent, guardian, or other person authorized under
State law to act in the minor’s behalf only if” the minor
consents in writing, or if the “program director” determines
that the minor patient “lacks capacity for rational choice”
and that notifying the parents may reduce “a substantial
threat” to someone’s “life or physical well being.”**
Therefore, the Nevada statute described above that requires
“any physician who treats a minor” for drug or alcohol abuse
to “make every reasonable effort to report the fact of
treatment to the parent, parents or legal guardian within a
reasonable time after treatment”’®* may be preempted by
federal law in the case of a substance abuse patient record
covered by the confidentiality rule. The federal
confidentiality rule explicitly states that “no State law may
either authorize or compel any disclosure prohibited by these
regulations.”'%®

% Gudeman, supra note 93, at 29.

¥ U.S. DEP’T OF ARMY, REG.. 600-85, THE ARMY SUBSTANCE ABUSE
PROGRAM (2 Feb. 2009) [hereinafter AR 600-85].

% U.S. DEP’T OF AIR FORCE, INSTR. 44-121, ALCOHOL AND DRUG ABUSE
PREVENTION AND TREATMENT (ADAPT) PROGRAM (26 Sept. 2001)
[hereinafter AFI 44-121].

% Gudeman, supra note 93, at 29.

10042 C.F.R. § 2.14(b) (2002).

0114, § 2.14(c)~(d).

192 NEv. REV. STAT. ANN. § 129.050 (2003).
%42 CF.R. §2.20.

The second special case in which military healthcare
providers are not bound by state law dictating disclosure of a
minor’s protected health information to a parent or guardian
is implicated when the MTF has a “reasonable belief” that
the situation entails potential abuse, neglect, or
endangerment. This provision of the Privacy Rule is
applicable not only to minors, but also in all other cases of
suspected domestic violence or abuse. Nevertheless, this
failsafe provision has “different implications for minors,
specifically with regard to disclosure of information to
parents.”*® The MTF “may elect not to treat a person as the
personal representative of an individual” with respect to
accessing and disclosing that individual’s protected health
information, if there is a history of or potential for “domestic
violence, abuse, or neglect by such person”;'% if “treating
such person as the personal representative could endanger
the individual”;'"” or if “the exercise of professional
judgment” leads the MTF to conclude that “it is not in the
best interest of the individual to treat the person as the
individual's personal representative.”*

104

Conclusion

From a practical standpoint, the inevitable uncertainty in
many cases over whether care rendered to minors without
parental consent can ultimately be kept confidential from
their parents reinforces the importance of doctor-patient
communication. This is especially true when setting a
minor’s expectations for secrecy, as well as when urging
parental involvement where appropriate. For example, Air
Force healthcare providers are instructed to “make every
effort to encourage the patient to inform parents of their
medical issues” whenever minors consent to their own
care.'® This requirement mirrors AMA policy, which states
that “when minors request confidential services, physicians
should encourage them to involve their parents.”**
Moreover, because parents ordinarily can obtain “access to a
minor child’s medical record,” Air Force regulation
mandates that “the minor shall be made aware that any care
they receive may be discovered.”™ The AMA similarly
“urges physicians to discuss their policies about
confidentiality with parents and the adolescent patient, as
well as conditions under which confidentiality would be

1% DoDD 6025.18R, supra note 1, para. C8.7.5.

195 English & Ford, supra note 81, at 81.

% DoDD 6025.18R, supra note 1, para. C8.7.5.1.1.
7 |d. para. C8.7.5.1.2.

198 |d. para. C8.7.5.1.3.

0% AFI 44-102, supra note 6, para. 2.6.1.

10 CONFIDENTIAL CARE FOR MINORS, supra note 88.

M AF| 44-102, supra note 6, para. 2.6.1.
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abrogated.”?  The Society for Adolescent Medicine
“suggests that providers clarify to their adolescent patients
the circumstances that could lead them to reveal sensitive
information to a responsible adult.”*3

Thus, the communication challenge for healthcare
providers remains twofold: (1) facilitating interaction
“between adolescent patients and their parents in a way that
is respectful of adolescents’ need for privacy and the support
that parents can provide,” and (2) clearly “conveying the
protections and limitations of confidentiality to adolescent
patients and their parents.”™* The peculiar challenge facing
members of the MHS in this regard is that military providers
are bound to practice in several states over the course of a
career, and the state where they are providing care at any
given time is typically not one where they received their
training or are licensed to practice outside the MTF. The
intricacies and variations of state law with respect to consent
and confidentiality for minors are therefore particularly
daunting in the military context. As one attorney
specializing in adolescent health issues has summarized the
legal landscape:

A handful of states grant minors a
right to confidentiality in almost every
service to which the minor can give
consent. Other states grant minors a right
to confidentiality in certain minor consent-
granted  services, but not others.
Alternatively, some states grant providers
the discretion to decide when to notify
parents about a minor’s services, but
parents have no absolute right to the
information.'*

State laws mandating disclosure are relatively rare compared
to those that merely authorize it or allow for physician
discretion,**® but where they exist, they can have the effect
of essentially tying the healthcare provider’s hands.

M2 AM. MED. Ass’N, HEALTH AND ETHICS PoLicY H-60.965,

CONFIDENTIAL HEALTH SERVICES FOR ADOLESCENTS (1992) [hereinafter
CONFIDENTIAL HEALTH SERVICES FOR ADOLESCENTS].

13 Weisleder, supra note 87, at 145-46.
114 English & Ford, supra note 81, at 81.

15 Rebecca Gudeman, Adolescent Confidentiality and Privacy Under the
Health Insurance Portability and Accountability Act, 24(3) YOUTH L. NEws
1, 2 (July.-Sept. 2003).

116 English & Ford, supra note 81, at 82.

The irony from a public policy perspective is that the
statutory exceptions to parental consent are largely intended
to remove barriers to minors seeking treatment, yet most
experts agree that confidentiality is a key to meeting that
goal.'*” Studies have effectively shown that mandatory
parental notification tends to reduce minors’ willingness to
seek care but does not significantly alter the underlying
behavior, such as sexual activity, that renders such care
especially important."*®  There appears to be a general
consensus within the adolescent healthcare field that “many
teenagers would not get treatment if they knew their parents
would be notified,”™ and that after-the-fact disclosure, by
undermining teens’ readiness “to consent to services in the
first place,” can render the right to consent practically
“meaningless.”*® “The bottom line,” according to some
advocates, is that “if we don’t assure access to confidential
healthcare, teenagers simply will stop seeking the care they
desire and need.”*** The AMA has opined that “confidential
care for adolescents is critical to improving their health,”
and thereby advocates eliminating “laws which restrict the
availability of confidential care.”**

While some states, such as California, Montana, and
Washington, have taken steps to more directly link the right
of minors to consent to healthcare services with their right to
control the information produced by those encounters,** the
general state of the law in this area remains uneven and
highly variable. Military medical providers, and those of us
who advise them, must be prepared to encounter this
fluctuating terrain and ensure that minors seeking
confidentiality are provided with accurate, localized
information. It may indeed be the case that “adolescents and
the professionals who provide their healthcare have long
expected that when an adolescent is allowed to give consent
for healthcare, information pertaining to it will usually be
considered confidential.”  While the law “sometimes
supports this understanding,” other times it does not.*** To
earn the trust of minor patients and avoid misleading them, it
is important that MTFs not make promises they cannot keep.

17 See Ann Maradiegue, Minors’ Rights vs. Parental Rights: Review of
Legal Issues in Adolescent Health Care, 48(3) J. MIDWIFERY & WOMEN’S
HEALTH 170-77 (May-June 2003).

"8 Diane M. Reddy et al., Effect of Mandatory Parental Notification on
Adolescent Girls’ Use of Sexual Health Care Services, 288(6) J. AM. MED.
Ass'N 710-14 (14 Aug. 2002).

19 Schlam & Wood, supra note 22, at 167.

120 Dailard, supra note 62, at 7.

121 Boonstra & Nash, supra note 36, at 8.

122 CONFIDENTIAL HEALTH SERVICES FOR ADOLESCENTS, supra note 112.
123 Rosenbaum, supra note 4, at $118.

124 English & Ford, supra note 81, at 82.
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Smuggled Masses: The Need for a Maritime Alien Smuggling Law Enforcement Act

Lieutenant Commander Brian W. Robinson”

The competition [for immigrant passengers] . . . is so great, that it has been found expedient to engage runners to pick up
passengers. The fellows employed for this purpose are usually a set of arrant knaves, that are wont to practice the most
egregious deception on guileless and credulous emigrants.

I. Introduction

At the crack of dawn on 9 June 2006, Amay Machado
Gonzalez, a twenty-four-year-old Cuban citizen, embarked
from the north coast of Cuba in a small Florida-registered
sport boat, along with twenty-eight other migrants, for the
ninety-mile voyage to the Florida Keys.>? The men who
operated the boat and had organized the smuggling venture
had originally entered the United States illegally from Cuba
but were now living legally in South Florida as “parolees™
and lawful permanent residents.*

A few hours after the voyage began, Ms. Gonzalez was
dead.” She sustained a severe head trauma when the

“ Judge Advocate, U.S. Coast Guard. Presently assigned as U.S. Coast
Guard Liaison and Advanced Operational Law Fellow at the Center for Law
and Military Operations, The Judge Advocate’s Legal Center and School,
Charlottesville, Virginia.

1 WILEY & PUTNAM, EMIGRANT’S GUIDE: COMPRISING ADVICE AND
INSTRUCTION IN EVERY STATE OF THE VOYAGE TO AMERICA 16 (1845)
(quoting a circular of the Irish Emigrant Society warning prospective
emigrants to the United States of the dangers of being taking in by
“runners” employed by shipping companies to drum up business and pack
the steamships of less reputable companies with passengers).

2 See Kelli Kennedy & Jessica Gresko, 1 Dead, 4 Injured en Route from
Cuba, ORLANDO SENTINEL, July 9, 2006, at B5; David Ovalle, Migrant
Dead After Chase at Sea, MIAMI HERALD, July 9, 2006, at B1. The initial
news reports of this incident described all of the passengers in the boat as
“migrants.” Two of the men on board were smugglers living in south
Florida and a third man who embarked the smuggling vessel in Cuba was
assisting the two Florida-based smugglers. See infra note 4.

% The Secretary of the Department of Homeland Security may grant parole
to an individual present in the United States who is ineligible to enter the
United States lawfully in cases of emergency or in furtherance of
humanitarian or public interests. See 8 U.S.C. § 1182(d)(5)(A) (2006), 8
C.F.R. 8 212.5 (LexisNexis 2010) (parole), 8 C.F.R. § 245 (LexisNexis
2010) (lawful permanent resident); see also Ortega-Cervantes v. Gonzales,
501 F.3d 1111, 1114 (9th Cir. 2007) (discussing various types of parole
under U.S. immigration law); see generally Major Kenneth Basco, Don’t
Worry, We’ll Take Care of You: Immigration of Local Nationals Assisting
the United States in Overseas Contingency Operations, ARMY LAW., Oct.,
2009, at 38, 42-43 (providing a short summary of humanitarian and public
benefit parole procedures under U.S. immigration law).

4 Cammy Clark, The Keys: Cuban Migrant Convicted of Migrant-
Smuggling Conspiracy, MiAMI HERALD, Oct. 13, 2006, at B1 (noting that
the two smugglers who were living in south Florida previously pled guilty
to all charges arising from the smuggling conspiracy and a jury convicted
the third man, a Cuban national who assisted the Florida-based smugglers,
of migrant smuggling charges but acquitted him of charges related to his
role in causing the death of Ms. Gonzalez).

® See Kennedy & Gresko, supra note 2 (noting that Ms. Gonzalez suffered a
head injury when the smugglers attempted to speed away from the Coast
Guard law enforcement vessel, lost consciousness while the Coast Guard

smugglers attempted to evade and outrun a U.S. Coast Guard
law enforcement vessel and subsequently died from the
injury.® The smugglers’ vessel, colloquially known as a “go-
fast,” had been outfitted with three high-horsepower
outboard motors making the boat capable of speeds in excess
of forty-five knots.” Such speeds far exceed any safe
operating speed and are extremely dangerous to passengers
in even the calmest of seas—doubly so when operators
engage in a pell-mell effort to evade interdiction.?

The illegal maritime migrant smuggling trade puts the
lives of every migrant who embarks on a smuggling boat at
great risk.” Like the “runners” that the Irish Emigrant
Society warned about in another century,'® the modern-day
maritime smuggler appeals to the overwhelming desire of
prospective migrants from Cuba and other Caribbean
countries to make it to the United States by any means.

provided medical attention after stopping the smuggling boat, and was
pronounced dead at 8:34 a.m. local time).

® See Kelli Kennedy, Autopsy: Cuban Died of Head Injuries, ORLANDO
SENTINEL, July 10, 2006, at B7 (quoting Monroe County (Florida) Chief
Medical Examiner who determined that Ms. Gonzalez died of blunt-force
head trauma consistent with her head striking surfaces in the smuggling
boat). The autopsy also revealed blunt force trauma to Ms. Gonzalez’s
arms, legs, and back all sustained from her violent tossing about in the
smuggling boat as it attempted to outrun law enforcement. Captain P. Heyl,
the U.S. Coast Guard Commanding Officer of Sector Key West, noted that
“there was no way for these people [the smuggled migrants] to brace
themselves against the impact of the boat slamming into the rough seas.”
Id.; see also Kennedy & Gresco, supra note 2 (reporting from Coast Guard
sources that the smuggling boat ignored orders to stop and attempted to ram
the Coast Guard law enforcement vessel and that the seas during the
interdiction were rough and choppy).

" See Ovalle, supra note 2.

8 See, e.g., US. DEP'T OF TRANSP., U.S. COAST GUARD OFFICE,
COMMANDANT PUB. P16754.22, RECREATIONAL BOATING STATISTICS—
2008 (Aug. 9, 2009) (noting in an annual compilation of data relating to
reported recreational boating accidents that of 2626 reported accidents, 774
incidents were the direct result of careless or reckless vessel operation or
excessive vessel speed and that reckless or high speed vessel operation was
the cause of 61 deaths and 658 significant injuries).

® See Ovalle, supra note 2. Alex Acosta, U.S. Attorney for the Southern
District of Florida, stated, “[S]mugglers often treat migrants as if they’re
human cargo without regard for life or human safety,” and Alfredo Mesa,
director of the Cuban American National Foundation stated, “[L]et’s not
lose sight that the ones responsible [for Ms. Gonzalez’s death] are the
smugglers . . . . [T]hey’re the ones putting lives at risk.” 1d.; see also
Alfonso Chardy, Cuban Migrants: Families Despair for 40 Lost at Sea,
MiAMI HERALD, Jan. 14, 2008, at Al (noting that Coast Guard statistics
estimate that at least 220 Cuban migrants had died at sea in smuggling
ventures since January 1, 2001).

0 See supra note 1.
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Because space is limited on the typical go-fast boat,
smugglers cram as many passengers as possible into every
available space to maximize profits.>  Smugglers ignore
basic vessel and passenger safety, preferring to fill space
normally occupied by safety gear with additional bodies at
$8,000 to $10,000 per person for every trip.*?

Always on alert to the presence of the Coast Guard,
Customs and Border Protection, and other law enforcement
agencies in the Florida Straights, smugglers place a premium
on vessel speed. Often, smugglers outfit go-fast vessels with
as many as five 250-horsepower outboard engines to
increase their speed and shorten travel times.™® A vessel
capable of forty to sixty knots or more can make short work
of the trip from Cuba to the Florida Keys and vastly
increases the likelihood of a successful smuggling
operation.*  However, the combination of passenger
overcrowding and highly overpowered vessels is inherently
dangerous and often deadly.

Unfortunately, tragic deaths, like Ms. Gonzalez’s, are
not uncommon among migrants.”> Every year, thousands of

™ See Clark, supra note 4 (noting that in the smuggling venture in which
Ms. Gonzalez died, thirty-one people were crammed into a boat designed
for a maximum of nine passengers); Ovalle, supra note 2 (noting that a
video obtained by the Coast Guard after it stopped the boat on which Ms.
Gonzalez was killed showed migrants “squeezed in to the point where they
could barely do anything but stand in place”).

2 See Hearing of H. Judiciary Subcomm. on Crime, Terrorism, and
Homeland Security on Department of Homeland Security Law Enforcement
Operations, 111th Cong. (2008) (statement of Rear Admiral Wayne Justice,
Assistant Commandant for Capabilities) [hereinafter RADM Justice
Statement] (copy of written testimony on file with author).

Bd.
1 Admiral Justice testified,

Go-fast smuggling vessels have replaced rafts and
rusticas as the preferred mode of transportation due
to their increased probability of success. We [the
Coast Guard] estimate that the rate of success for a
raft or rustica is never better than 50 percent and
generally 25 percent or lower. By comparison, the
rate of success for a go-fast vessel operated by a
smuggling organization is estimated at 70 percent.

Id.; see also Kennedy & Gresko, supra note 2 (quoting Coast Guard
spokesperson confirming that an overpowered go-fast vessel can make the
trip from Cuba to south Florida in approximately two hours).

% See, e.g., Jacqueline Charles, At Least 9 Haitian Migrants Dead, 79
Missing Off Turks and Caicos, MiIAMI HERALD, July 28, 2009 (reporting the
death of nearly 100 Haitian migrants and the rescue of 113 migrants by the
Coast Guard when a heavily overloaded “sail freighter” type smuggling
vessel capsized); Andres Viglucci, Migrant Smuggling Case: 7 From South
Florida Face Alien-Smuggling Charges, MiIAMI HERALD, Sept. 30, 2008, at
B3 (reporting initial charges against seven suspected migrant smugglers
working in south Florida who used an overloaded go-fast and two decoy
and support boats to transport thirty-two migrants; one of the migrants died
after he sustained a serious head wound when the smuggling boat fled a
U.S. Customs and Border Protection vessel); Smuggling Prosecutions,
MiAaMI HERALD, Apr. 13, 2008 (summary report of updates to prosecutions
in seven cases in which maritime smugglers were charged with
responsibility for the deaths of migrants, including one case involving a six-
year-old boy who drowned beneath a go-fast boat when the overloaded
vessel capsized). The risks to maritime migrants and high death toll in this

migrants put their lives in the hands of smugglers who
operate in well-organized criminal syndicates with virtual
impunity under existing law.'® Serious injuries and deaths
are reported in large numbers every year, yet the majority of
smuggling operations either successfully evade detection or
conclude with a dangerous chase that results in no
significant injuries despite the inherent risks.'” A maritime
smuggling trip is essentially a roll of the dice. Most often,
the smugglers and migrants win; the migrants arrive safely
in the United States and the smugglers turn a huge profit.
However, when the dice roll against the smugglers, people
like Ms. Gonzalez can wind up dead in this gamble.

Under current law, 8 U.S.C. § 1324, maritime migrant
smugglers rarely face more than an eighteen-month sentence
when smuggling does not result in death or serious physical
injury to any passenger.’® As a result, migrant smugglers
typically continue operating until they kill or seriously injure
a migrant and face a significant jail sentence. What little
deterrent the current law provides is seldom enough to

trade is not limited to the Caribbean. The European Union confronts a
similar maritime migration and smuggling challenge. See Andrea Fischer-
Lescano, Tillmann Lohr & Timo Tohidipur, Border Controls at Sea:
Requirements Under International Human Rights And Refugee Law, 21
INT’L J. REFUGEE L. 256 (2009) (noting that data from the International
Centre on Migration Policy Development suggests that between 100,000
and 120,000 migrants from Africa, Asia, and the Middle East attempt to
migrate illegally to Europe via maritime routes annually and that
approximately 10,000 persons have drowned en route in the last decade).

16 See Office of Law Enforcement, Coast Guard Migrant Interdictions—
Fiscal Year 1982-Present, U.S. COAST GUARD, http://www.uscg.mil/
hg/cg5/cg531/amio.asp#Statistics ~ (follow  “Coast Guard  Migrant
Interdictions—Fiscal Year 1982-Present” hyperlink) (last visited May 15,
2010); see also RADM Justice Statement, supra note 12. Admiral Justice
testified,

Since 1980, the Coast Guard has interdicted over
350,000 illegal migrants at sea, including around
180,000 Cuban and Haitian migrants during mass
migrations in 1980 and 1994. The normal flow of
illegal migrants can change dramatically from one
year to the next, dependent upon a variety of push
and pull socio-economic and political factors related
to individual countries. For example, between 2005
and 2007 the number of illegal migrants departing
Cuba increased to levels not experienced in a decade,
averaging almost 6,800 migrants per year.

Id.

7 1d. (noting that go-fast migrant smugglers presently enjoy a success rate
of approximately seventy percent).

8 The U.S. Sentencing Guidelines for a garden-variety migrant smuggling
case that a prosecutor charges under 8 U.S.C. § 1324 provide a base offense
level of 12—a coded value that the court uses to determine the
recommended sentence range. 8 U.S.C. § 1324 (2006). With no prior
convictions and no aggravating or mitigation factors included in the
calculation the guidelines suggest a sentence range of only ten to sixteen
months. See Sentencing Guidelines for United States Courts, 75 Fed. Reg.
3525 (Jan. 21, 2010); U.S.S.G. § 2L1.1 (2010) (Smuggling, Transporting, or
Harboring an Unlawful Alien); see also Telephone Interview with
Lieutenant Commander Thomas “Russ” Brown, Executive Officer, U.S.
Coast Guard Law Enforcement Acad. (formerly Special Assistant U.S.
Attorney for the S. Dist. of Miami) (May 15, 2010) [hereinafter Brown
Interview].
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prevent smugglers from plying their illegal trade when the
profits from even a single smuggling venture can offer a
massive payday.'® Thus, the legal toolkit federal prosecutors
must work with is missing a critical component. What
prosecutors need is a law that properly recognizes the
inherent danger and criminality of maritime migrant
smuggling and that offers penalties that can effectively deter
and properly punish the crime.?

Congress has recognized the need for new legislation on
this issue, but has failed to provide a viable solution.” In
proposed revisions and amendments to the existing
smuggling law, Congress specifically found that “[e]xisting
penalties for alien smuggling are insufficient to provide
appropriate punishment for alien smugglers” and “[e]xisting
alien smuggling laws often fail to reach the conduct of alien
smugglers, transporters, recruiters, guides, and boat captains
.. ." However, Congress has yet to adopt a suitable
response.

The Coast Guard, with support from the Department of
Justice, has proposed a Maritime Alien Smuggling Law
Enforcement Act (MASLEA) as a solution to this gap in
existing law.?® The MASLEA proposal involves a two-
pronged approach to closing the gap. First, the proposal
recommends adopting a new offense making the unique
crime of maritime migrant smuggling punishable by a
minimum three-year sentence in routine cases involving no
significant aggravating facts and by higher penalties in cases
involving aggravating circumstances. Second, the proposed
MASLEA would include enhanced sentences under 18
U.S.C. § 2237, an existing law that carries a penalty of up to
five years for vessel operators that knowingly fail to obey
Coast Guard or other law enforcement orders to stop a
vessel.?*

% See Chardy, supra note 9 (noting that a suspected smuggler in a case
where forty migrants drowned when an overcrowded vessel capsized en
route to Florida stood to gain $400,000 from the single smuggling trip);
Brown Interview, supra note 17 (noting the migrant smugglers consider the
possibility of eventually spending twelve to eighteen months in jail as a cost
of doing business).

% see Brown Interview, supra note 18 (suggesting that sentences of three
years for routine migrant smuggling cases are needed to provide an
effective deterrent to prevent the rise of smuggling networks in south
Florida).

21 1d. Although Congress has recognized the need for a new law to combat
maritime alien smuggling, the proposed changes to 8 U.S.C. § 1324 set
forth in H.R. 1029 would significantly hamper prosecutions of maritime
migrant smugglers and have an effect opposite to that which Congress
intended in its expressed findings. See infra Part V.A 4.

%2 H.R. 1029, 111th Cong. § 2 (20009).

% The text of the Coast Guard’s MASLEA proposal is provided in the
Appendix.

% 18 U.S.C. § 2237 (2006). At present, this law has no enhanced
sentencing provisions in cases where a vessel operator’s failure to stop a
vessel causes death or serious injuries, places the lives of passengers at risk,
or facilitates the commission of other crimes. In most cases where
violations of 18 U.S.C. § 2237 are the only charged offenses, sentences
range from three to twelve months. See Brown Interview, supra note 18.

This article will explore the merits of the MASLEA
proposal and will make the case that enacting the MASLEA
is necessary to adequately respond to the threat that maritime
migrant smuggling presents to the United States, to fulfill
obligations under international law to effectively combat this
crime, and to protect the lives and safety of maritime
migrants, who will take to the sea regardless of how open or
restrictive United States immigration policy may be.

Il. The Migrant Smuggling Threat

A. The United States and Immigration—A Reversible
Welcome Mat

The United States has struggled with its immigrant
identity almost from the founding of the Republic.® In
1794, George Washington wrote to John Adams on the
potential advantages of immigration noting in one passage
that “by an intermixture with our people, [immigrants], or
their descendants, get assimilated to our customs, measures
and laws: in a word, soon become one people.”® However,
in the same letter Washington cautioned that immigration to
the new nation should be limited “except of useful
Mechanics and some particular descriptions of men or
professions.”?’ Thus, Washington summarized an
underlying angst in U.S. immigration policy that has
lingered for more than two centuries. Our nation embraces
those who seek the freedom and opportunity that America
offers—but the enthusiasm of that embrace will vary
depending on the political landscape for those who are not
“useful Mechanic[s]”*® or professionals who brings more to
the table than a mere desire to “breathe free.”?

% See Ryan Frei, Comment, Reforming U.S. Immigration Policy in an Era
of Latin American Immigration: The Logic Inherent in Accommodating the
Inevitable, 39 U. RICH. L. REV. 1355, 1359-72 (2005) (summarizing various
closed-door and open-door periods of U.S. immigration policy from the
1800s through the present).

% |etter from George Washington to John Adams (Nov. 15, 1794),
reprinted in 34 THE WRITINGS OF GEORGE WASHINGTON, 1745-1799, at 78
(John C. Fitzpatrick ed., University of Virginia 1931-1944), available at
http://etext.virginia.edu/etcbin/toccer-new2?id=WasFi34.xml&images=
images/modeng&data=/texts/english/modeng/parsed&tag=public&part=13
&division=divl (last visited May 15, 2010) [hereinafter Washington
Letter].

2 d.

% James Madison articulated a view similar to Washington’s in a 3
February 1790 address to Congress:

[w]lhen we are considering the advantages that may
result from an easy mode of naturalization, we ought
also to consider the cautions necessary to guard
against abuse. It is no doubt very desirable that we
should hold out as many inducements as possible for
the worthy part of mankind to come and settle
amongst us, and throw their fortunes into a common
lot with ours. But why is this desirable? Not merely
to swell the catalogue of people. No, sir, it is to
increase the wealth and strength of the community;
and those who acquire the rights of citizenship,
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The gate of U.S. immigration policy may swing wide or
slam shut in response to the political winds of the day, but
regardless of how open or restrictive immigration policy
may be, migrants continue to embark for the land of
opportunity in astonishing numbers by means legal and
illegal.*® Every year, thousands of migrants seek to enter the
United States illegally by maritime means.® An increasing
percentage of those migrants arrive on vessels operated by
sophisticated migrant smuggling networks.*

B. Smuggled Migrants—By The Numbers

The Coast Guard characterizes illegal migration via
maritime routes as either “routine” (i.e., regular and
predictable) or “mass” migration.®* Routine illegal maritime
migration typically involves relatively small numbers of
migrants, usually a group of up to two-hundred persons on a

without adding to the strength or wealth of the
community are not the people we are in want of.

A Brief History of American Response to Immigration, IMMIGRATION NEWS

DAILY, http://idexer.com/articles/immigration_response.htm  (last visited
May 15, 2010) [hereinafter Madison Address] (quoting Madison’s address).

» EMMA LAZARUS, THE NEw CoLOssus (1883), reprinted in EMMA
LAZARUS: SELECTED POEMS (AMERICAN POETS PROJECT) 58 (John
Hollander ed., Literary Classics of the U.S., Inc. 2003). Lazarus’s sonnet
appears on a plaque inside the pedestal of the Statue of Liberty.

% gee DHS Office of Immigration Statistics, Annual Report: Immigration
Enforcement Actions—2008, at 1, http://www.dhs.gov/xlibrary/assets/
statistics/publications/enforcement_ar_2009.pdf (August 2010) (last visited
August 24, 2010). In its 2009 annual report, the Department of Homeland
Security confirmed that DHS components apprehended nearly 613,000
foreign nationals attempting to enter the U.S. illegally during fiscal year
2009.

% |d.; see also Office of Law Enforcement, Alien Migrant Interdiction
Statistics, U.S. COAST GUARD, http://www.uscg.mil/hg/cg5/cg531/
AMIO/FlowsStats/FY.asp (2009) (last visited May 15, 2010) [hereinafter
Alien Migrant Interdiction Statistics] (providing detailed statistics of
interdictions of undocumented aliens attempting to enter the United States
from 1982 to present).

* See RADM Justice Statement, supra note 12 (noting that migrants are
increasingly employing the services of migrant smugglers operating go-fast
vessels).

* See Office of Law Enforcement, Alien Migrant Interdiction, U.S. COAST
GUARD, http://www.uscg.mil/hg/cg5/cg531/amio.asp (last visited May 15,
2010) [hereinafter Alien Migrant Interdiction] (describing mass migration
events and routine Coast Guard alien maritime interdiction operations
(AMI0)).

vessel lead by a smuggler or group of smugglers, or a
migrant group that has collectively taken to the sea without a
smuggler.** In contrast, mass migrations involve much
larger groups of migrants and are events of national (or
global) significance, such as the “Mariel Boatlift” that
occurred between April and September 1980 and involved
more than 120,000 Cuban nationals who fled Cuba for the
United States in makeshift crafts and smuggling vessels.®

Even in periods of “routine” maritime migration, the Coast
Guard interdicts a significant number of migrants. Between
fiscal years 1984 and 2009, the Coast Guard interdicted over
230,000 migrants attempting to illegally enter the United
States from all over the world, although the vast majority
traveled the major Caribbean smuggling routes (see Figure
1).% As shown in Figure 2, between 2003 and 2008, the
Coast Guard interdicted more than 40,000 migrants from the
primary Caribbean threat area for illegal maritime migration
in the vicinity of Cuba, the Dominican Republic, and Haiti.*

*1d.

% See id. (describing Mariel Boatlift between 21 April and 28 September
1980, when the Cuban Government permitted any person who wanted to
leave Cuba access to passage from the port of Mariel). During the period of
the Mariel Boatlift, approximately 124,000 undocumented Cuban migrants
entered the United States. Most of the migrants arrived on vessels
registered in Florida. Id.; see also Alberto Perez, Comment, Wet Foot, Dry
Foot, No Foot: The Recurring Controversy Between Cubans, Haitians, and
the United States Immigration Policy, 28 NOVA L. REv. 437, 443 (2005)
(discussing mass migration of Cuban nationals to south Florida during the
Mariel Boatlift).

% See Alien Migrant Interdiction Statistics, supra note 30. These figures
include all nationalities of migrants and include migrants interdicted on
vessels operated by smugglers or by migrants traveling without suspected
smugglers on board.

% See id.; see also RADM Justice Statement, supra note 12. In calendar
year 2009, the Coast Guard reported a sharp decline in the number of
maritime migrants interdicted in the primary Caribbean threat vector. The
Coast Guard attributes this reduction in maritime migration, in substantial
part, to the decline in the U.S. economy and the emergence of the Yucatan
peninsula as a new threat vector for illegal Cuban migration to the United
States. With increasing frequency, maritime smugglers transport Cuban
migrants to Mexico via the Yucatan Straight. Once migrants have landed in
the Yucatan, other smugglers transport the migrants overland to the U.S.
border with Mexico. This has become an attractive route for maritime
smugglers because the Coast Guard conducts fewer patrols in this area.
Telephone Interview with Commander Tim Connors, Chief, Operations
Law Group, U.S. Coast Guard Headquarters, Mar. 3, 2010 [hereinafter
Connors Interview].
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Fig. 1. Major Caribbean Migrant Smuggling Routes

Year 2003 2004 2005 2006 2007 2008
Haiti 2013 3229 1850 1198 1610 1582
Cuba 1555 1225 2712 2810 2868 2199
Dominican Republic 1748 5014 3612 3011 1469 688

Fig. 2. Coast Guard Maritime Alien Interdictions, 2003—-2008

® The sharp drop in interdictions of migrants from the Dominican Republic en route to Puerto Rico in 2007—2008 is largely the result of the at-sea
biometrics program the U.S. Coast Guard implemented in close cooperation with other Department of Homeland Security components in Puerto Rico and
the U.S. Attorney’s Office for the District of Puerto Rico. See infra Part VI.B.
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C.  Smuggling Migrants—It’s Just Good [Criminal]
Business

Migrant smuggling is tailor-made for organized crime.
The business of trafficking migrants to the United States
offers advantages of low capital investment—the cost of a
small boat and several high-horsepower outboard engines
are the most significant start-up expenses—and massive
potential profits. Compared with narcotics trafficking, the
smuggled product—human beings—requires no cultivation,
processing, or packaging, and generally transports itself to
the embarkation point at its own cost. Most importantly, the
legal consequences of being caught “red-handed” in a
migrant smuggling venture are insignificant when compared
with the penalties for smuggling drugs.*® With the potential
for huge financial gains, a relatively low-risk of
apprehension, and a “worst case” penalty of months—not
years—in jail if caught smuggling migrants where no serious
injury or death is involved, existing law provides virtually
no deterrent to organized migrant smuggling. Like the anti-
heroes in the popular Scorsese film based on the life of
mobster Henry Hill, the average migrant smuggler can “take
a pinch” and do the time without complaint.“’

1. Obligations to Combat Migrant Smuggling Under
International Law

A. Border Control Authority Under Customary International
Law and the United Nations Convention on the Law of the
Sea

The authority to regulate the entry of persons is a
fundamental tenet of state sovereignty under international
law.** A coastal state enjoys sovereignty over the area of its

® As noted above, the sentence range under applicable U.S. Sentencing
Guidelines for a migrant smuggling charge with no aggravating factors is
ten to sixteen months. See supra note 18. Conversely, in a case involving
the possession or transportation of a distribution quantity of cocaine or other
drug contraband in violation of the Maritime Drug Law Enforcement Act,
46 U.S.C. §§ 70501-70507, the U.S. Sentencing Guidelines provide a base
offense level of between thirty to thirty-five. Defendants with no prior
conviction history typically receive sentences of ten years in prison (for
defendants who plead guilty and cooperate in ongoing investigations) or up
to twenty years (for defendants who receive no reduction in sentence in
exchange for cooperation). See US.S.G. § 2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including Possession
with Intent to Commit These Offenses); Attempt or Conspiracy); see also
Connors Interview, supra note 37.

“* GOODFELLAS (Warner Bros. Pictures 1990).

“ See generally U.S. COAST GUARD MARITIME LAW ENFORCEMENT
MANUAL, COMDINST M16247, series, § 6.B.1 (2008) (discussing
customary international law regarding traditional rules of territorial
sovereignty of states) [hereinafter MLEM]; see also Wong Wing v. United
States, 163 U.S. 228, 235 (1896) (upholding constitutionality of Chinese
Exclusion Act of 1882 and noting that Congress should be unlimited in its
power to control immigration), Frei, supra note 24, at 1363-66 (discussing
Wong Wing decision and history of Supreme Court deference to Congress
on matters of immigration policy).

territorial sea under customary international law and various
international conventions including the 1958 Geneva
Convention on the Territorial Sea and the Contiguous Zone
(the 1958 TTS Convention) and the 1982 U.N. Convention
on the Law of the Sea (UNCLOS).* Under customary
international law and UNCLOS, coastal states may claim a
territorial sea extending beyond the state’s land territory and
internal waters to an area of sea adjacent to its coastline up
to a limit of twelve nautical miles measured from the
baseline (coastline) of the state.** In addition, customary
international law and applicable conventions provide that a
coastal state may exercise control within its “contiguous
zone” necessary to prevent infringement of its customs,
fiscal, immigration or sanitary regulations and punish
infringements of those regulations.** The contiguous zone is
an area of the high seas beyond a coastal state’s territorial
sea that extends up to twenty-four nautical miles from the
baseline of the coastal state.*

Thus, concepts of territorial sovereignty, immigration,
and border control are woven into the tapestry of the
international law of the sea. The high seas may be the last
great global commons,* but within twenty-four nautical
miles from the coast, coastal states exercise immigration and
border control with nearly the same authority and
sovereignty as they do at their land borders.

B. United Nations Convention Against Transnational
Organized Crime

In 2001, the international community adopted the U.N.
Convention Against Transnational Organized Crime (TOC
Convention) “to promote cooperation to prevent and combat
transnational organized crime more effectively.”’ The
United States and key Caribbean states are parties to the
TOC Convention.” The TOC Convention obliges its parties

2 See Convention on the Territorial Sea and Contiguous Zone art. 1, Apr.
29, 1958, 15 U.S.T. 1606, 516 U.N.T.S. 205 [hereinafter 1958 TTS
Convention]; United Nations Convention on the Law of the Sea art. 2, Dec.
10, 1982, 21 I.L.M. 1245 [hereinafter UNCLOS].

“ UNCLOS, supra note 42, art. 3. The United States is not a party to
UNCLOS, but has always considered the navigation and overflight
provisions of UNCLOS to reflect binding customary international law. See
generally President Ronald Reagan Statement on Oceans Policy, 1983 PuB.
PAPERS 378-79 (Mar. 10, 1983).

441958 TTS Convention, supra note 42, art. 24; UNCLOS, supra note 42,
art. 33.

“d.

% See JAMES T. CONWAY ET AL., A COMPREHENSIVE STRATEGY FOR 21ST
CENTURY SEAPOWER 14(Oct. 2007), available at http://www.navy.mil/mari
time/MaritimeStrategy.pdf..

4" U.N. Convention Against Transnational Organized Crime art. 1, Jan. 8,
2001, U.N. GAOR, 55th sess., Supp. No. 49, U.N. Doc. A/45/49
[hereinafter TOC Convention].

“ See Status of TOC Convention, U.N. TREATY COLLECTION,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=X
VIII-12&chapter=18&Ilang=en (last visited May 15, 2010) (noting that
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to enact legislation to establish specific criminal offenses to
combat organized crime, money laundering, and corruption.
The TOC Convention further requires parties to cooperate
with each other to investigate and prosecute international
organized crime, seize assets connected to such criminal
activity, extradite suspects to appropriate jurisdictions, and
otherwise lend mutual legal assistance to other parties to
combat organized crime on an international scale.* Notably
for purposes of the discussion of migrant smuggling, the
TOC Convention defines a “serious crime” as an “offense
punishable by a maximum deprivation of liberty of at least
four years or a more serious penalty.”*

C. The Palermo Protocols to the TOC Convention

The TOC Convention lays the groundwork for the
United States’ obligation under international law to combat
migrant smuggling.  The 2000 Protocol Against the
Smuggling of Migrants by Land, Sea and Air,
Supplementing the U.N. Convention Against Transnational
Organized Crime (the Smuggling Protocol) and the 2000
Protocol to Suppress and Punish Trafficking in Persons,
Especially Women and Children (the Trafficking
Protocol)—collectively referred to as the “Palermo
Protocols”—establish the specific obligations of the parties
to combat maritime migrant smuggling.™® The United States
and most Caribbean states are parties to the Palermo
Protocols.*

The Smuggling Protocol established that “action to
prevent and combat the smuggling of migrants . . . requires a
comprehensive international approach” and noted that “the
significant increase in the activities of organized criminal

United States, Bahamas, Cuba, Dominican Republic, and Mexico have all
ratified TOC Convention and that Haiti has signed the convention with
ratification pending).

4 See TOC Convention, supra note 47, arts. 5-18.
% See id. art. 2.

! Protocol Against the Smuggling of Migrants by Land, Sea and Air,
Supplementing the United Nations Convention Against Transnational
Organized Crime, Nov. 15, 2000, A/55/383 [hereinafter Smuggling
Protocol]; Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, Supplementing the U.N. Convention
Against Transnational Organized Crime, G.A. Res. 25, Annex II, U.N.
GAOR, 55th Sess., Supp. No. 49, U.N. Doc. A/45/49 (vol. 1) (2001)
[hereinafter Trafficking Protocol]

52 See U.N. Office on Drugs and Crime Country List for Migrant Smuggling
Protocol,  http://www.unodc.org/unodc/en/treaties/CTOC/  countrylist-
migrantsmugglingprotocol.html (last visited May 15, 2010) (confirming that
the United States, Bahamas, Cuba, Dominican Republic, and Mexico have
all ratified TOC Convention and that Haiti has signed the convention with
ratification pending); U.N. Office on Drugs and Crime Country List for
Trafficking Protocol, http://www.unodc.org/unodc/en/treaties/CTOC/countr
ylist-traffickingprotocol.html (confirming 124 Parties to the Smuggling
Protocol including the United States, Bahamas, Dominican Republic and
Mexico and that Haiti has signed the protocol with ratification pending)
(last visited May 15, 2010). Notably, Cuba is a Party to the TOC
Convention, but not the Smuggling Protocol and Cuba is not a Party to the
Trafficking Protocol.

groups in smuggling of migrants . . . bring[s] great harm to
the States concerned . . . [and] endanger[s] the lives or
security of migrants involved.”™* Atrticle 6 of the Smuggling
Protocol provides that each party to the Protocol shall adopt
legislative and other measures necessary to establish
criminal offenses for migrant smuggling, attempted migrant
smuggling, and the organization of smuggling ventures.>
Avrticle 8 of the Smuggling Protocol requires that Parties to
the Convention cooperate with each other in combating
maritime migrant smuggling by, inter alia, authorizing the
boarding, search, and inspection of vessels flying the flag of
one party that another party reasonably suspects is engaged
in the smuggling of migrants by sea.”®

Similarly, the Trafficking Protocol established the need
for international cooperation to combat the organized
trafficking of persons. The purpose of the Protocol is to
prevent such trafficking and protect the victims of that
criminal trade.®®  The Trafficking Protocol defines
trafficking as the use of force, coercion, abduction, fraud, or
similar means for the purposes of exploiting the persons
being trafficked.”” The parties to the Trafficking Protocol
are obliged to enact specific legislation to establish criminal
offenses for human trafficking.”® Although the Trafficking
Protocol does not contain specific provisions dealing directly
with maritime human trafficking, the Protocol obliges
parties to strengthen border control measures to detect and
deter human trafficking.>®

Thus, under the TOC Convention and the Palermo
Protocols, the United States undertook an obligation to
combat migrant smuggling and human trafficking and the
organizations that sponsor this widespread criminal activity.
The United States is certainly in compliance with the letter
of those obligations through the various immigration and
smuggling offenses set forth in title 8 of the U.S. Code, more
fully discussed below. However, the obligation under the
TOC Convention and Palermo Protocols to criminalize
smuggling and trafficking is utterly meaningless if the
parties enact legislation that is ineffective and inadequate to
effectively punish and deter smuggling and trafficking. The
fundamental tenet of the Palermo Protocols is the protection
of migrants and victims of trafficking, their humane
treatment, and the effective investigation and prosecution of
smugglers and traffickers under laws that adequately reflect
the seriousness of the offenses. The delivery of meaningful
consequences to traffickers and smugglers is a lynchpin in

% Smuggling Protocol, supra note 51, pmbl.

¥1d. art. 6.

% 1d. art. 8.

% Trafficking Protocol, supra note 51, pmbl., art. 2.
1d. art. 3.

% 1d. art. 5.

¥ 1d. art. 11.
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the overall scheme of the TOC Convention and Palermo
Protocols to deter illegal migration and protect the lives of
migrants. As long as the United States continues to give
federal prosecutors the wrong tool for the job, it will fail to
meet the spirit of its obligations under these treaties.

D. Obligations and Authorities Under Bilateral Agreements

The Coast Guard is the executive agent for the United
States in more than fifty bilateral agreements with other
states relating to maritime law enforcement.®* The majority
of these agreements relate to partnerships between the
United States and South and Central American countries to
suppress maritime drug trafficking through coordinated
operations, but several of the agreements relate to migrant
smuggling. In particular, the United States has bilateral
agreements with the governments of the Bahamas, Haiti and
the Dominican Republic that allow the parties to coordinate
operations to suppress maritime smuggling, including
migrant smuggling, in the Caribbean region.*

Because most Caribbean states do not have substantial
naval or maritime law enforcement capabilities, these
bilateral agreements permit states to maximize the effect and
reach of their assets by coordinating their operations with
U.S. patrols. Some partner states employ “shipriders”—
officers who literally “ride” on a U.S. Coast Guard or other
authorized U.S. Government vessel and may authorize the
vessel to conduct operations in locations where the
shiprider’s state has jurisdiction (i.e., the territorial sea of the
shiprider’s state) and to board vessels over which the

% See U.S. Coast Guard OPLAW Fast Action Reference Materials
[hereinafter FARM] (Brad Kieserman & Brian Robinson, eds., 10th ed.
2009) (For Official Use Only manual that includes text of all bilateral
agreements relating to U.S. Coast Guard maritime law enforcement and
homeland security operations) (copy on file with author); see also U.S.
State Dep’t, Office of the Legal Advisor, Treaty Affairs, Treaties in Force:
A List of Treaties of the United States and Other Agreements In Force on
January 1, 2010 (January 1, 2010), available at http://www.state.gov/
documents/organization/143863.pdf  (last visited August 24, 2010)
[hereinafter Treaties in Force] (copy on file with the author).

61 See Agreement Between the Government of the United States of America
and the Government of the Commonwealth of the Bahamas Concerning
Cooperation in Maritime Law Enforcement, U.S.-Bah., July 29, 2004, in
FARM, supra note 60, at 109-115; Agreement Between the United States
of America and the Republic of Haiti Concerning Cooperation to Suppress
Ilicit Maritime Drug Traffic, U.S.-Haiti, Sept. 5, 2002, in FARM, supra
note 60, at 270-73; Agreement Between the Government of the United
States of America and the Government of the Dominican Republic
Concerning Cooperation in Maritime Migration Law Enforcement, U.S.-
Dom. Rep., May 20, 2003, in FARM, supra note 60, at 384-89. Haiti has
granted permission for U.S. Coast Guard air and surface assets to enter its
territorial sea and airspace above the territorial sea, under certain
circumstances, for migrant smuggling operations; however, the United
States and Haiti are not parties to a formal bilateral agreement relating
specifically to migrant smuggling. Id. at 390; see also Treaties in Force,
supra note 60 (listing Bahamas, Haiti, and Dominican Republic bi-laterial
agreements in force).

shiprider’s state has jurisdiction (i.e., vessels flying the same
flag as the shiprider’s state).®

The agreements with the Bahamas and Dominican
Republic also authorize the United States to conduct
operations within the territorial seas of the Bahamas or
Dominican Republic to interdict suspected migrant
smuggling vessels under certain prescribed conditions.®®
Each agreement also contains streamlined procedures by
which each party may obtain the authorization of its partners
to board and search suspected smuggling vessels under the
flag state authority of the partner state.®* This reduces the
time it takes to obtain the flag state’s authority to stop,
board, and search a suspicious vessel from hours (or days) to
minutes and vastly increases the capability and efficiency of
these states’ maritime law enforcement patrols. These
agreements ensure the flag state retains jurisdiction and
authority over suspicious vessels®® while providing an
efficient process that allows the flag state to authorize other
states to conduct a search.

The United States has invested significant political
capital in generating these important bilateral agreements
with partner states in the region. As noted above, article 8 of
the Smuggling Protocol requires its parties to cooperate in
granting permission to stop, board, and search vessels
engaged in migrant smuggling. The network of bilateral
agreements that the United States has established with its
partners in the Caribbean institutionalizes that required
cooperation. The goal of this cooperation is, of course, a
reduction of criminal activity and an overall increase in the
safety of persons at sea. In the end, the effectiveness of each
partner nation’s interdiction efforts in the threat area will
make little difference if the biggest partner prosecutes the
smugglers it interdicts under a law that provides no
meaningful deterrent. The lack of an effective deterrent to
migrant smuggling under U.S. law is the Achilles’ heel of
this entire international crime-fighting effort.

62 See generally Brian Robinson, You Want Authority with That? How |
Learned to Stop Worrying and Love Shipriders, PROCEEDINGS OF THE
MARINE SAFETY & SECURITY COUNCIL, COAST GUARD J. OF SAFETY &
SEC. AT SEA 62 (Summer 2009) (discussing strategic expansion of Coast
Guard shiprider programs with partner states in South and Central America,
the Caribbean, the Pacific Rim, and West Africa for counter-drug, migrant
smuggling, and other maritime law enforcement missions).

8 Advance notice of the entry into another state’s territorial sea is required,
and authority to enter is limited, in most cases to situations where no coastal
state law enforcement assets are available to respond. See FARM, supra
note 60, at 109-15, 384-89.

% 1d. See also UNCLOS, supra note 42, art. 92 (“Ships shall sail under the
flag of one State only and . . . shall be subject to its exclusive jurisdiction on
the high seas.”).

% In appropriate cases, a state that has primary jurisdiction over a
smuggling case may waive jurisdiction in favor of prosecution in another
state that also has jurisdiction over the criminal activity.
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E. “In Short, We’re in a Full Partnership with the Cuban
Government.”®

During the early 1960s, the United States viewed the
steady exodus of Cuban intellectuals and professionals from
Cuba to Florida as a political victory.®” As the immigration
burden grew and as the Castro government began to “push”
individuals it deemed counterrevolutionaries off the island to
the United States, it became apparent that the United States
needed to bring order to the situation. These events
culminated in the passage of the 1966 Cuban Adjustment
Act (CAA).®® Under this law, the Attorney General was
given the discretion to grant lawful permanent resident status
to any Cuban migrant (or refugee) who remains physically
present in the United States for at least one year.” In other
words, the CAA put Cuban migrants on a fast track to U.S.
citizenship—a fast track that remains in place today.

The implications of the CAA’s fast track to citizenship
are significant when coupled with the so-called “feet wet,
feet dry” policy, which has the practical effect of
guaranteeing that Cuban migrants will get on the CAA’s
“fast track” as long as they arrive by any means on United
States soil. Probably no U.S. immigration policy is more
misunderstood or mischaracterized than “feet wet, feet dry.”
The most common misperception of the policy is that “feet
wet, feet dry” applies only to Cuban migrants.”® This is
simply not the case. The “feet wet, feet dry” policy is really
a compilation of opinions from the Department of Justice’s
Office of Legal Counsel (OLC), from 1993 to 1996, that
collectively concludes that undocumented aliens seeking to
reach the United States, but who have not landed physically
in the United States, do not have a right to certain
immigration proceedings (such as removal proceedings
before an immigration judge) under the Immigration and
Nationality Act.” These opinions suggest that appropriate

% THE GODFATHER, PART Il (Paramount Pictures 1974) (referring to
fictional character Hyman Roth’s description of his planned expansion of
casino operations in Havana).

%7 See Roland Estevez, Modern Application of the Cuban Adjustment Act of
1966 and Helms-Burton: Adding Insult to Injury, 30 HOFSTRA L. REV.
1273, 1274-76 (2002) (discussing six “stages” of Cuban immigration to the
United States following Fidel Castro’s overthrow of the Batista government
in 1959).

% See Pub. L. No. 89-732, 80 Stat. 1161 (1966) (codified as amended at 8
U.S.C. § 1255 (2000)).

5 d.

™ See, e.g. Perez supra note 34, at 445 (describing the feet wet, feet dry
policy as a direct response of President Clinton to the Castro government’s
facilitation of the Mariel Boatlift and suggesting that the policy applies
solely to Cubans); Estevez, supra note 67, at 1291 (describing the feet wet,
feet dry policy as a device used by the United States against Cubans to
“circumvent” the CAA).

™ See Memorandum from Doris Meissner to all INS officers, subject:
Clarification of Eligibility for Permanent Residence Under the Cuban
Adjustment Act (Apr. 26, 1999) (clarifying that Cubans, along with their
spouses and children, who arrive at a location in the United States other
than designated ports of entry, are eligible for parole, as well as eventual
adjustment of status to that of permanent resident); see also Memorandum

U.S. authorities (including the Coast Guard) may directly
repatriate any persons who have not “landed” physically in
the United States, including persons interdicted in U.S.
internal waters or territorial sea or persons on board vessels
that are moored to a pier but who have not disembarked.”
When any person affirmatively expresses or manifests any
fear of persecution, Department of Homeland Security
officers will conduct a preliminary screening to determine
whether that fear is credible.”® In the end, “feet wet, feet
dry” is not a policy at all; it is a determination made by the
President’s lawyers about how, where, and under what
circumstances other immigration policies and laws apply.
The courts have consistently held that the application of the
“policy” is legally sound.”

For many years the United States and Cuba have been
engaged in a partnership of sorts relating to joint efforts to
combat migrant smuggling in the Florida Straights.” This
pairing of Cold War adversaries around a shared law
enforcement and border control dilemma emphasizes that the
crime of maritime migrant smuggling knows little of
political boundaries and respects none.” In a marriage born
of necessity, the Coast Guard and Cuban Border Guard
generally cooperate to identify suspected smuggling vessels
departing Cuban waters for the Florida Keys’’ and to

from Walter Dellinger, Assistant Attorney Gen, to Attorney Gen., subject:
Immigration Consequences of Undocumented Aliens’ Arrival in United
States Territorial Waters (Oct. 13, 1993); Memorandum from Walter
Dellinger, Assistant Attorney Gen., to T. Alexander Aleinikoff, Gen.
Counsel, Immigration & Naturalization Serv., subject:  Whether the
Interdiction of Undocumented Aliens Within United States Territorial
Waters Constitutes an “Arrest” under Section 287(a)(2) of the Immigration
and Nationality Act (Apr. 22, 1994); Memorandum from Richard L.
Shiffrin, Deputy Assistant Attorney Gen., to Attorney Gen., subject: Rights
of Aliens Found in U.S. Internal Waters (Nov. 21, 1996); see generally
MLEM, supra note 41, § 6.B.2.b (discussing Office of Legal Counsel
Opinions regarding the feet wet, feet dry policy).

21d.
™ See 8 C.F.R. §§ 205.5(b), 253.1(f) (LexisNexis 2010).

™ See, e.g., Yang v. Maugans, 68 F.3d 1540, 1546-49 (3d Cir. 1995); Zhan
v. Slattery, 55 F.3d 732, 754 (2d Cir. 1995) (holding alien attempting to
enter the United States by sea does not satisfy the physical presence element
until he has landed), cert. denied, 116 S. Ct. 1271 (1996) (finding alien was
not fully present until he came to the beach); Chen Zou Chai v. Carroll, 48
F.3d 1331, 1343 (4th Cir. 1995) (finding alien did not enter the United
States for purposes of application of INA because he was apprehended
before he reached the shore).

® See Joint Communiqué of the Government of the United States of
America and the Government of the Republic of Cuba, Sept. 4, 1994
[hereinafter Migrant Accords].

" In virtually every Cuban smuggling case, Florida registered sport vessels
illegally enter Cuban territorial sea, beach on remote locations of the north
coast of Cuba, embark migrants, and begin the return trip to the Florida
keys. Entry into Cuban territorial sea by a U.S. registered vessel is illegal
without a permit that the Coast Guard issues upon application. See 33
C.F.R. § 170.215 (LexisNexis 2010).

" Connors Interview, supra note 37 (confirming that Cuban Border Guard
typically alerts U.S. Coast Guard District Seven Headquarters in Miami to
last known location and course of suspected migrant smuggling vessels that
evade interdiction within Cuban territorial sea).
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facilitate the orderly repatriation of Cuban nationals
interdicted by the U.S. Coast Guard at sea who have
expressed no credible fear of return to Cuba.”

A 1994 Joint Communiqué between the Governments of
the United States and Cuba, known as the “Migrant
Accords,” formalizes this odd-couple relationship.”® Most
notably for purposes of this discussion, the Migrant Accords
state,

The United States and the Republic of
Cuba recognize their common interest in
preventing unsafe departures from Cuba
which risk loss of human life. The United
States underscores its recent decisions to
discourage unsafe voyages.** Pursuant to
those decisions, migrants rescued at sea
attempting to enter the United States will
not be permitted to enter the United States,
but instead will be taken to safe haven
facilities outside the United States.

The United States and the Republic of
Cuba agreed that the voluntary return of
Cuban nationals who arrived in the United
States or in safe havens outside the United
States on or after August 19, 1994 will
continue to be arranged in diplomatic
channels.®

In 1995, the two governments amended the original Migrant
Accords and agreed that, “effective immediately, Cuban
migrants intercepted at sea by the United States and
attempting to enter the United States will be taken to
Cuba.”®

The merger of law and policy at the meeting point of the
CAA, “feet wet, feet dry” policy, and the Cuban “Migrant
Accords” is unique. Unlike any other migrant smuggling (or
landing) scenario, when a Cuban migrant lands on U.S. soil

"™ 1d. (process for routine repatriation of Cuban nations to Cuba involves
communication from Coast Guard to Cuban Border Guard providing
identifying information for persons proposed for repatriation and
confirmation of acceptance of persons for repatriation from Cuban Boarder
Guard to Coast Guard followed by coordination of transfer of persons at
mutually agreed location).

™ Migrant Accords, supra note 75; FARM supra note 60, at 370-71 (copy
on file with author).

8 Migrant Accords, supra note 75. This passage refers to executive orders
discussed below.

& d.

8 Joint Statement of the Government of the United States and the
Government of the Republic of Cuba Regarding Migrant Accords, May 2,
1995, [hereinafter references to Migrant Accords include this Joint
Statement], FARM supra note 60, at 370-71 (copy on file with author).

he or she has achieved the equivalent of winning the
lottery.?®  Under the CAA, any Cuban who remains
physically present in the United States may become a lawful
permanent resident in only one year. Once the migrant is
“feet dry,” he is entitled to the same due-process protections
of the Immigration and Nationality Act as a migrant of any
other nationality. However, as a practical matter, once a
Cuban migrant is “feet dry,” there is no place the U.S.
Government can send the individual because, under the
Migrant Accords, the Cuban Government will accept the
repatriation of only those Cubans who the United States
interdicts “at sea.”

This predicament explains why “feet wet, feet dry” is
often misunderstood as a unique U.S. policy that favors
Cuban migrants above all others? The common
misperception holds that the United States made a conscious
decision to create a policy that allows Cubans to remain in
the United States as long as they put their toes in our sand.
In reality, however, the United States cannot deport or
initiate removal proceedings against Cubans once they are
“feet dry” because Cuba will not accept them except in
extraordinary cases.®®

This is where the smugglers come in. Smugglers may
not be well-versed in the legal and policy underpinnings of
the CAA, the Migrant Accords, or the OLC opinions that
form the “feet wet, feet dry” policy; however, every
smuggler is acutely aware of the practical results of the
merger of these policies and laws. With a potential return of
$250,000 to $500,000 for every smuggling trip, and the
relatively minor risk of a year and a half in jail if caught,
smugglers willingly roll the dice to smuggle migrants to the
United States. The lack of an effective prosecution tool
creates a dangerous incentive for smugglers of Cuban
migrants to run from law enforcement so that their human
cargo can be safely deposited on American beaches,
ensuring their own payday. With light sentences as the only

8 Under the Migrant Accords, the United States also agreed to facilitate the
orderly lawful migration of at least 20,000 Cuban nations each year, not
including immediate relatives of persons who are already U.S. citizens. See
Migrant Accords, supra note 75. The United States and Cuba further
agreed to “work together” to facilitate procedures to implement such legal
migration. Id. Cubans who wish to immigrate to the United States legally
apply for an exit visa from Cuba to enter the United States under this
agreement. Because the number of Cuban nationals who seek to immigrate
lawfully from Cuba to the United States every year vastly exceeds the
20,000 persons that the United States agreed to accept, the selection process
has become known both in popular culture and in official diplomatic
channels as the “Cuban lottery” (“Sorteo” in Spanish). See Cuban Lottery
(1998), UNITED STATES INTERESTS SECTION, HAVANA, CUBA,
http://havana.usint.gov/diversity_program.html (last visited May 15, 2010)
(providing instructions to applicants for the “Cuban lottery™).

8 See, e.g., Estevez, supra note 67, at 1293-94 (discussing allegations of
preferential treatment to Cuban migrants under feet wet, feet dry policy).

® The controversial Elian Gonzalez case in the summer of 2000 is the most
publicized case in which the Castro government agreed to facilitate the
return of a Cuban national who had landed in the United States. See
Gonzalez v. Reno, 212 F.3d 1338 (11th Cir.), cert. denied, 530 U.S. 1270
(2000).
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deterrent under current law, there is no incentive for any
individual with a faulty moral compass not to play this
dangerous game.

Two possible courses could change this dynamic. The
United States could completely unravel more than forty
years of policy, law, and diplomatic agreements with a
government that one could charitably describe as
“unfriendly.” Alternatively, the United States could simply
pass MASLEA as a way to create meaningful consequences
for would-be smugglers of Cuban migrants so that the results
of apprehension and prosecution make the game much less
attractive.

IV. Authorities and Obligations Under Domestic Law to
Combat Maritime Migrant Smuggling

A. Border Control Under Domestic Law

The Immigration and Nationality Act (INA)®* provides
the President with authority to establish immigration policy
and controls. Most notably, section 215(a)(1) of the INA, as
amended, provides:

(a) Restrictions and prohibitions

Unless otherwise ordered by the President,
it shall be unlawful—

(1) for any alien to depart from or enter or
attempt to depart from or enter the United
States except under such reasonable rules,
regulations, and orders, and subject to such
limitations and exceptions as the President
may prescribe.®’

Section 212(f) of the INA, as amended, further
provides:

(f) Suspension of entry or imposition of
restrictions by President

Whenever the President finds that the
entry of any aliens or of any class of aliens
into the United States would be
detrimental to the interests of the United
States, he may by proclamation, and for
such period as he shall deem necessary,
suspend the entry of all aliens or any class
of aliens as immigrants or nonimmigrants,
or impose on the entry of aliens any
restrictions he may deem to be
appropriate.®

88 U.S.C. § 1185(a)(1) (2006).
¥ 1d. § 1185(a)(1).
% |d. § 1182(f).

B. Evolution of Executive Policy

1. Presidential Proclamation 4865 and Executive
Order 12324—Suspending the Entry of Undocumented
Aliens

On 29 September 1981, President Reagan issued
Proclamation 4865 suspending the entry of undocumented
aliens attempting to enter the United States by sea.®
Proclamation 4865 announced:

The ongoing migration of persons to the
United States in violation of our laws is a
serious national problem detrimental to the
interests of the United States. A
particularly difficult aspect of the problem
is the continuing illegal migration by sea
of large numbers of undocumented aliens
into the southeastern United States. These
arrivals have severely strained the law
enforcement resources of the Immigration
and Naturalization Service and have
threatened the welfare and safety of
communities in that region.

As a result of our discussions with the
Governments of affected foreign countries
and with agencies of the Executive Branch
of our Government, | have determined that
new and effective measures to curtail these
unlawful arrivals are necessary. In this
regard, | have determined that
international cooperation to intercept
vessels trafficking in illegal migrants is a
necessary and proper means of insuring
the effective enforcement of our laws.

NOW, THEREFORE, |, RONALD
REAGAN . . . in order to protect the
sovereignty of the United States, and in
accordance with cooperative arrangements
with certain foreign governments, and
having found that the entry of
undocumented aliens, arriving at the
borders of the United States from the high
seas, is detrimental to the interests of the
United States, do proclaim that:

The entry of undocumented aliens from
the high seas is hereby suspended and
shall be prevented by the interdiction of
certain vessels carrying such aliens.*

® 3 C.F.R. 50-51 (1981-1983 Comp.) (1983), 46 Fed. Reg. 48,107
(LexisNexis 2010).

% 3 CF.R. 50-51 (1981-1983 Comp.) (1983), 46 Fed. Reg. 48107
(LexisNexis 2010).
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Simultaneously with Proclamation 4865, President Reagan
issued Executive Order (EO) 12324, which directed the
Coast Guard to interdict and repatriate migrants attempting
to enter the United States illegally.”> With this stroke, the
Executive established a policy of actively pushing the U.S.
border out well beyond the coast to deter illegal maritime
migration by interdicting migrants and smuggling vessels
while they were still in transit on the water.

2. Executive Order 12807—Interdict and Repatriate
Redux

On 24 May 1992, President Bush issued EO 12807 to
provide renewed guidance and direction to the federal
agencies charged with enforcing the suspension of entry of
undocumented migrants in place since President Reagan
issued Proclamation 4865.% In EO 12807 President Bush

8 3 C.F.R § 2(c)(3), at 181 (1981-1983 Comp.) (1983). President Bush’s
Executive Order 12,807 in 1992, discussed below, updated and replaced
Executive Order 12,324.

%2 Executive Order 12,807 provides, in pertinent part:

(1) The President has authority to suspend the entry
of aliens coming by sea to the United

States without necessary documentation, to establish
reasonable rule, and regulations regarding, and other
limitations on, the entry or attempted entry of aliens
into the United States, and to repatriate aliens
interdicted beyond the territorial sea of the United
States:

(3) Proclamation No. 4865 suspends the entry of all
undocumented aliens into the United States by the
high seas; and

(4) There continues to be a serious problem of
persons attempting to come to the United States by
sea without necessary documentation and otherwise
illegally:

I, GEORGE BUSH, President of the United States of
America hereby order as follows:

Section 2. The Secretary of the Department in which
the Coast Guard is operating in consultation, where
appropriate, with the Secretary of Defense, the
Attorney General, and the Secretary of State, shall
issue appropriate instructions to the Coast Guard in
order to enforce the suspension of the entry of
undocumented aliens by sea and the Interdiction of
any defined vessel carrying such aliens.

(c) Those instructions to the Coast Guard shall
include appropriate directives providing for the Coast
Guard:

(1) To stop and board defined vessels, when there is
reason to believe that such

vessels are engaged in the irregular transportation of
persons or violations of

mandated, inter alia, that the Coast Guard would be the lead
federal agency for interdicting illegal migrant vessels and
that it would thenceforth be the policy of the United States to
stop illegal migrants beyond the territorial sea of the United
States when possible and repatriate migrants to their country
of origin, or some third country, whenever appropriate.**

3. Can He Do That? Sale v. Haitian Centers Council

The most significant challenge to Executive policy
regarding the suspension of entry of undocumented maritime
migrants and repatriation of migrants that the United States
interdicts at sea came in Sale v. Haitian Centers Council.**
In Sale, the plaintiffs (and petitioners at the appellate level)
claimed that the maritime migrants the United States
interdicts at sea are entitled to certain rights under the
Immigration and Nationality Act (INA) and that the policy
of interdicting and repatriation of migrants at sea violated
the INA and international law.*

In rejecting the petitioner’s claims, the Supreme Court
ruled that Article 33 of the U.N. Convention relating to the
Status of Refugees (the Refugee Convention) and section
243(h) of the INA do not apply outside the land territory of
the United States.*® Section 243(h)(1) of the INAY provides
that

[tlhe Attorney General shall not deport or
return any alien (other than an alien
described in section 1251(a)(4)(D) of this
title) to a country if the Attorney General

determines that such alien’s life or
freedom would be threatened in such
country on account of race, religion,

nationality, membership in a particular

United States law or the law of a country with which
the United States has an

arrangement authorizing such action.

(3) To return the vessel and its passengers to the
country from which it came, or

to another country . . . provided, however, that the
Attorney General, in his unreviewable discretion,
may decide that a person who is a refugee will not be
returned without his consent.

57 Fed. Reg. 23,133 (1992).

% d.

%509 U.S. 155 (1993).

% 1d. at 16264, 166-67.

%|d. at 172-87.

" Amended by 8 U.S.C. § 1158(a).
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social group, or political group. *®

In rejecting the argument that the Refugee Convention
applied to Coast Guard interdictions of maritime migrants,
the Court held that “a treaty cannot impose uncontemplated
extraterritorial obligations on those who ratify it through no
more than its general humanitarian intent.”®  With respect
to the INA, the Court reasoned,

all available evidence about the meaning
of § 243(h) of the Immigration and
Nationality Act of 1952 leads
unerringly to the conclusion that it applies
in only one context: the domestic
procedures by which the Attorney General
determines  whether  deportable and
excludable aliens may remain in the
United States.'®

The Court unequivocally upheld EO 12807** and thus
confirmed that the United States is not required to screen all
undocumented migrants at sea (i.e., while on board Coast
Guard vessels) to determine whether they qualify for asylum
or other immigration processing.’ Although the Sale
decision and Coast Guard migrant interdiction procedures
are the subject of some scholarly criticism,’® the Supreme

%8 U.S.C. § 1253(h)(1).
% Sale v. Haitian Ctrs. Council, 509 U.S. 155, 183 (1993).
191, at 177.

191 Executive Order 12,807 concludes with a statement that “this order [shall
not be] construed to require any procedures to determine whether a person
is a refugee.”

102 5ale, 509 U.S. at 177-83.

103 see Barbara Miltner, Irregular Maritime Migration: Refugee Protection
Issues in Rescue and Interception, 30 FORDHAM INT’L L. J. 75, 95-97, 106—
07 (2006). Professor Miltner’s critique of the Sale decision discusses what
she characterizes as a majority view of scholars and the Inter-American
Commission on Human Rights that article 33 of the U.N. Refugee
Convention has no geographic boundaries. The argument confuses the
notion that a state’s law enforcement authorities must affirmatively seek out
potential asylum seekers whenever and wherever they are encountered
outside their state’s land border (a notion that the Supreme Court rejected in
Sale) with the concept that a state is obliged under the principle of non-
refoulment to screen a potential asylum-seeker encountered extraterritorially
when the individual affirmatively manifests a credible fear of return. Taken
to a its logical extreme, this argument would require law enforcement
authorities to essentially escort illegal migrant smuggling vessels into port
to complete the smuggling journey and facilitate immigration processing
and asylum screening ashore. Professor Miltner also suggests that
international cooperation in interdicting migrant and smuggling vessels
through bilateral agreements “effectively dispenses with the concept of
exclusive flag state jurisdiction by creating an interception-sharing scheme .

..” International cooperation in combating smuggling is affirmatively
required in the TOC Convention and its Protocols as discussed above. The
existence of bilateral agreements to facilitate such cooperation is a clear
affirmation—not a dilution—of the concept of exclusive flag state
jurisdiction and coastal state authority. Each such agreement clearly
prescribes that authorities conducting any interdiction of a suspect vessel
bearing the flag of one of the parties or in waters subject to the jurisdiction
of another party may only proceed with the authorization of that flag or
coastal state. These agreements simply expedite the process by which

Court has clearly ruled that these procedures comply with
domestic and international law.'*

4. Presidential Decision Directive 9 (1993)—Stop Alien
Smuggling and Keep It Out of Our Backyard

Prompted in part by continued illegal maritime
migration in the Caribbean and by significant increases in
maritime alien smuggling of migrants from China under
particularly dangerous and inhumane conditions,'® President
Bill Clinton issued Presidential Decision Directive 9 (PDD-
9) on 18 June 1993.1% This directive states that the “U.S.
government will take the necessary measures to preempt,
interdict, and deter alien smuggling into the U.S,” and that
U.S. policy is to “interdict and hold the smuggled aliens as
far as possible from the U.S. border and to repatriate them
when appropriate.”*”  The PPD-9 specifically tasks the
Coast Guard to “direct U.S. interdiction efforts at sea with
appropriate DOD support if necessary.”'®® The directive

parties obtain that authorization. See also Lory Diana Rosenberg, The
Courts and Interception: The United States’ Interdiction Experience and
Its Impact on Refugees and Asylum Seekers, 17 GEO. IMMIGR. L.J. 199,
209-15 (2003) (discussing the historical background of the Sale case and
the debate over whether Sale effectively sanctions U.S. violations of article
33 of the U.N. Refugee Convention).

04 Although the Supreme Court ruled that the Refugee Convention did not
require the United States to provide screening of migrants at sea, as a matter
of policy, the Coast Guard, in close cooperation with the U.S. Citizenship
and Immigration Service (USCIS), conducts preliminary asylum screening
at sea in any case in which an interdicted migrant verbally or physically
manifests a credible fear of return to the location of proposed repatriation.
In addition, the Coast Guard and USCIS provide asylum screening for all
interdicted migrants who are Cuban nationals being repatriated to Cuba.
See MLEM, supra note 41, § 6.D.3-4 (discussing asylum pre-screening
procedures coordinated between Coast Guard and USCIS). The Coast
Guard conducts all maritime migrant interdictions consistent with human
rights standards and the principle of non-refoulment. Regardless of a state’s
sovereign authority to protect its borders and enforce immigration laws,
customary and conventional international law (including the Refugee
Convention) affirm the obligation of states not to return (refouler) persons
to territories where their lives or freedom would be threatened by reason of
the person’s race, religion, nationality, political expression or membership
in a particular social group. The Coast Guard conducts all maritime migrant
interdiction and repatriation operations consistent with these principles. See
id. § 6.B.1.a-b.

195 Smugglers of Chinese migrants typically transported their human
“cargo” in container ships and often enclosed migrants in sealed containers
with little or no food, water, or facilities for sanitation or safety. See
generally Office of Law Enforcement, Alien Migrant Interdiction, U.S.
COAST GUARD http://www.uscg.mil/hg/cg5/cg531/amio.asp (last visited
May 15, 2010) (discussing trends and tactics of various maritime migrant
smugglers).

% PRESIDENTIAL DECISION DIR. 9 (June 18, 1993), available at
http://www.fas.org/irp/offdocs/pdd9.txt. (last visited May 15, 2010)
(portions of PDD-9 are classified so only the unclassified portion of the text
is publicly available) [hereinafter PDD-9].

97 1d. (emphasis added). Repatriation “when appropriate” incorporates the
concept that USCIS will provide additional asylum screening to any
migrant who manifests any credible fear of return to a point of repatriation
consistent with the non-refoulment obligation.

108 Id
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further requires the Coast Guard to “board suspect vessels
when authorized” and “direct/escort them to flag states or
the nearest non-U.S. port if practical and assuming host
nation concurrence.”™®  President Clinton directed the
Department of Justice to “review criminal and civil
authorities and penalties for alien smuggling and recommend
alternative prosecution strategies or penalty increases if
appropriate.”  The directive further tasked the Justice
Department to “determine whether U.S. Attorneys should be
instructed to prioritize prosecution of alien smuggling cases
in light of limited penalties.”

Thus, early in his first term President Clinton built on
and expanded the border-pushing policy that President
Reagan established in 1981 and that President Bush renewed
in 1992.M° He did so as a direct response to the continued
security threat that international criminal organizations
presented. Finally, President Clinton forecast in PDD-9 that
“we will seek tougher criminal penalties both at home and
abroad for alien smugglers.”*'* The PDD-9 clarifies that a
two-pronged approach to deterrence is necessary to combat
the threat; interdiction and repatriation are not enough, and
tougher criminal penalties are needed to deter the criminal
conduct.  Unfortunately, more than fifteen years later,
federal prosecutors still need a purpose-built tool to combat
routine maritime migrant smuggling operations in the
Caribbean.

5. Executive Order 13276

President George W. Bush issued EO 13276 on
November 15, 2002."2 The order directs the Department of
Defense to provide support to the Coast Guard in carrying
out the duties that EO 12807 described.*** Executive Order

109 Id

10 |n Sale v. Haitain Ctrs. Council, the Supreme Court described the
development of Executive policy as follows:

In the judgment of the President's [George H.W.
Bush] advisers, [removing the suspension of entry of
undocumented migrants that President Reagan
implemented] not only would have defeated the
original purpose of the program (controlling illegal
immigration), but also would have impeded
diplomatic efforts to restore democratic government
in Haiti and would have posed a life-threatening
danger to thousands of persons embarking on long
voyages in dangerous craft [citing reports of
hundreds of deaths of Haitian migrants at sea during
the 1981 mass migration from Haiti] . . . [o]n May
23, 1992, President Bush adopted the second choice
[referring to EO 12807]. After assuming office,
President Clinton decided not to modify that order; it
remains in effect today.

509 U.S. 157, 163-64 (1993).

11 See PDD-9, supra note 106.

12 67 Fed. Reg. 69,985 (Nov. 19, 2002).
113 |d

13276 also provides authority to maintain interdicted
undocumented aliens in extraterritorial detention facilities
and allocates responsibilities among the participating
agencies, including the Department of Homeland Security,
Secretary of State, and Secretary of Defense.'**

6. The Paradigm Shift

The development of Executive policy that commenced
with  President Reagan’s suspension of entry of
undocumented migrants and culminated with President
Bush’s lane-clarifying EO 13276 is a true paradigm shift.
Prior to Proclamation 4865 and EO 13234 in 1981, the
Government most often apprehended maritime migrants, if
at all, after they made landfall. In Proclamation 4865,
President Reagan linked illegal maritime migration to
national-level threats and organized crime that threatened the
welfare and safety of communities where illegal landings
were becoming commonplace. Although the Coast Guard
had always enjoyed authority to enforce immigration laws in
waters and over vessels subject to U.S. jurisdiction,
President Reagan specifically charged the Coast Guard in
EO 13234 with actively detecting and interdicting illegal
maritime migration as part of the service’s core maritime
law enforcement mission. Every President since has further
refined, shaped, and expanded that policy.

The unique nature of this Executive policy lies in its
association with national, homeland, and community
security. The Statue of Liberty may be the “mother of
exiles,”™® but the United States is no stranger to anti-
immigration sentiments. Most groups that have objected to
an influx of immigrants have typically based their objections
on economic and social fears. More than 150 years ago, the
fringe Know Nothing party complained that Irish, German,
and other European immigrants were taking jobs from “real
Americans” and were importing what the party fathers
deemed unwanted social traits.** Government has also used
economics and social policy as cornerstones in decisions to
widen or close the immigration door. The Founding
Fathers’ belief that the new nation should direct immigration
inducements to “useful Mechanics” and “the worthy part of
mankind”**" evolved into contemporary immigration

4 1d. Executive Order 13,286 amended Executive Order 13,276 and
substituted the Secretary of the Department of Homeland Security for
“Attorney General” in section 1. 68 Fed. Reg. 10,619.

115 See supra note 29.

116 See generally CALETION BEALS, BRASS-KNUCKLE CRUSADE: THE
GREAT KNOW-NOTHING CONSPIRACY, 1820-1860 (1960); see also Frei,
supra note 24, at 1364-65 (noting that congressional floor debates in
support of passage of the Chinese Exclusion Act of 1882 contained what
most Americans would consider today to be disturbing racist and
xenophobic viewpoints).

17 see Washington Letter, supra note 26; Madison Address, supra note 28.
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requirements in title 8 of the U.S. Code.™*®

Since 1981, the Executive Branch has taken a different
tack on the threat that illegal maritime migration presents.
Because of the intimate ties between maritime migrant
smugglers and larger international smuggling syndicates,**®
and the dangers that maritime migrant smuggling presents to
the migrants themselves, Executive policy specifically
acknowledges that maritime migrant smuggling is not
simply a violation of U.S. immigration laws; it is also a
national and homeland security threat that requires the
United States to push the nation’s border outward and “seek
tougher criminal penalties both at home and abroad for alien
smugglers.”? President Clinton’s charge to seek tougher
penalties for migrant smugglers in PDD-9 is now nearly
twenty years old. In that time, maritime migrant smuggling
networks have only expanded their operations and refined
their tactics—in large part because existing laws prohibiting
their conduct have virtually no deterrent effect.

C. Coast Guard’s Law Enforcement and Humanitarian
Missions

1. Coast Guard Law Enforcement Authority

The Coast Guard is the nation’s premier maritime law
enforcement agency empowered by Congress to enforce all
U.S. laws in waters and over vessels subject to the
jurisdiction of the United States.? The Coast Guard’s core
law enforcement authority is set forth in 14 U.S.C. 89, which
provides:

(@) The Coast Guard may make inquiries,
examinations,  inspections,  searches,
seizures, and arrests upon the high seas
and waters over which the United States
has jurisdiction, for the prevention,
detection, and suppression of violations of
laws of the United States. For such
purposes, commissioned, warrant, and
petty officers may at any time go on board
of any vessel subject to the jurisdiction, or
to the operation of any law, of the United
States, address inquiries to those on board,
examine the ship's documents and papers,

188 U.S.C. § 1182 (Section 212 of the INA) sets forth an exhaustive list of
classes of aliens not eligible for admission to the United States. Notably, a
criminal history in alien smuggling or human trafficking would make an
alien ineligible for admission to the United States. Id. § 1182(a)(2)(H);
1182(a)(6)(E).

1% See PDD-9, supra note 106.
120 Id

21 See U.S. COAST GUARD PUB. 1, AMERICA’S MARITIME GUARDIAN,
http://www.uscg.mil/top/about/publ.asp (last visited May 15, 2010); 14
U.S.C. § 2 (2006) (defining the Coast Guard’s various missions to include
maritime law enforcement).

and examine, inspect, and search the
vessel and use all necessary force to
compel compliance. When from such
inquiries, examination, inspection, or
search it appears that a breach of the laws
of the United States rendering a person
liable to arrest is being, or has been
committed, by any person, such person
shall be arrested or, if escaping to shore,
shall be immediately pursued and arrested
on shore, or other lawful and appropriate
action shall be taken; or, if it shall appear
that a breach of the laws of the United
States has been committed so as to render
such vessel, or the merchandise, or any
part thereof, on board of, or brought into
the United States by, such vessel, liable to
forfeiture, or so as to render such vessel
liable to a fine or penalty and if necessary
to secure such fine or penalty, such vessel
or such merchandise, or both, shall be
seized.'?

2. Search and Rescue Authorities and Obligations

a. Customary International Law, UNCLOS, and
SOLAS

It is well-settled under customary international law that
masters of vessels have an obligation to render assistance to
other mariners in distress."”® Article 12 of the 1958 Geneva
Convention on the High Seas and Article 98 of UNCLOS
both provide, in pertinent part, that

[e]very State shall require the master of a
ship [flying its flag] . . . (a) [t]Jo render
assistance to any person found at sea in
danger of being lost; [and] (b) to proceed
with all possible speed to the rescue of
persons in distress, if informed of their
need of assistance . . . .'%*

Similarly, the 1974 International Convention for the Safety
of Life at Sea (SOLAS) provides,

The master of a ship at sea which is in a
position to be able to provide assistance on
receiving a signal from any source that

22 14 U.S.C. § 89 (2006). The origins of the Coast Guard’s law
enforcement authority date back to the founding of the Revenue Cutter
Service in 1798.

12 See THOMAS & DUNCAN, ANNOTATED SUPPLEMENT TO THE
COMMANDER’S HANDBOOK ON THE LAW OF NAVAL OPERATIONS 213-14
(1997).

124 United Nations Convention on the High Seas art. 12, Apr. 29, 1958, 13
U.S.T. 2312, T.1LA.S. No. 5200; UNCLOS, supra note 42, art. 92.
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persons are in distress at sea, is bound to
proceed with all speed to their assistance,
if possible informing them or the search
and rescue service that the ship is doing
50.125

This general obligation to render assistance applies
throughout the high seas. The mariner’s duty to render
assistance to persons and vessels in peril even trumps state
sovereignty.® It is well-settled that entry into another
State’s territorial sea to conduct a bona fide rescue of those
in danger or distress at sea when the location of the person
or vessel in distress is reasonably well-known is authorized
under international law.**’

b. Coast Guard Search And Rescue Authority: 14
U.S.C.§88

Congress granted the Coast Guard extensive and broad
authority to conduct search and rescue operations in 14
U.S.C. 88. The statute provides,

In order to render aid to distressed persons,
vessels, and aircraft on and under the high
seas and on and under the waters over
which the United States has jurisdiction
and in order to render aid to persons and
property imperiled by flood, the Coast
Guard may:

(1) perform any and all acts necessary to
rescue and aid persons and protect and
save property;

(2) take charge of and protect all property
saved from marine or aircraft disasters, or
floods, at which the Coast Guard is
present, until such property is claimed by
persons legally authorized to receive it or
until otherwise disposed of in accordance
with law or applicable regulations,

(3) furnish clothing, food, lodging,
medicines, and other necessary supplies
and services to persons succored by the

125 International Convention for the Safety of Life at Sea, ch. V, reg. 10,
Nov. 1, 1974, 32 U.S.T. 47, T.I.A.S. 9700, 1184 U.N.T.S. 2 (as amended)
[hereinafter SOLAS]. The SOLAS does not impose obligations on
warships, but the general duty of mariners to render assistance to those in
distress at sea is clear.

126 See e.g., UNCLOS, supra note 41, art. 98.

27 UNCLOS, supra note 42, art. 98; see also THOMAS & DUNCAN, supra
note 123, at 214-15 (discussing master’s duty to render assistance, right of
assistance entry into the territorial sea of another state, duty of U.S. Navy
Commanders to render assistance to those in distress at sea per U.S. Navy
regulations and principles of safe harbor under international law).

Coast Guard; and

(4) destroy or tow into port sunken or
floating dangers to navigation.*?®

Courts have construed this authority broadly. In Thames
Shipyard and Repair Co. v. United States,**® the First Circuit
held that the Coast Guard’s broad search and rescue
authority authorizes Coast Guard personnel to conduct
rescue 