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- Three Strikes and You Are Out—The Realities of -
Military and State Criminal Record Reportmg

' N A R e MajorMichaelJ.Hargis
- B, ; ‘ Senior Defense Counsel
United States Army Trial Defense Service:. - '~ ..
HI Corps Field Office, Fort Hood, Texas

. - ]
s ¥ . . . . . . . . . ’

! A v Introductlon T Background
Every year, the Army releases into socrety hundreds of sol- ‘State Repeat Offender Statutes
diers with court-martial convictions for felony-type offenses'-—
all potential repeat offenders. Many states (to which these sol-
diers return) have statutes that impose harsher punishments on
repeat offenders. This article will: (1) determine what effect
courts-martial convictions have under state repeat offender stat-
utes that impose life imprisonment; (2) learn if and how the Army
‘. makes courts-martial convictions available to civilian law enforce-
‘ ment; (3) dlSCLlSS to what degree ‘the Army should report these _
courts-martial convictions; and (4) propose modifications to the
Army s current reportmg practice for comprehensrve reporting.?.

One of the criminal justice system’s primary concems is re-
cidivism.?> Most criminas arrested are recidivists and many have
active criminal histories.* Because of the high rate of recidivism,
criminal history information is critical so that the criminal justice
system can make appropriate decisions regarding these repeat
offenders.’ Accurate criminal history information affects deci-
sions on pretrial release, prosecution, charging, sentencing, and
in some cases probation and parole.®

i Although premse statistics on the number of Army prisoners with felony convictions released per year do not exist, the release statistics for the United States Army
Drscrplmary Barracks (DB), Fort Leavenworth, Kansas, are illustrative. Given the DB’s confinement pohcy (over Lhree years confinement, recently increased to over five
years ‘contfi nement). the actual numbers for released Army pnsoners would be higher.

P ‘ ) ,‘lixpirat_ion of ‘ Sentence S ) “Parole , ’ Excess Leave Pend

""" wf Discharge E : ‘ Discharge

‘ FYo94 - oild Tt ST 140 ) 45

i FYO3 .. .. Thest o s , - 59

" FYe2 . . e i YY) 150 38
Fyor o as C s o 49
FY 90 , : . 219 o .1 - 2
Telephone lntemew with Mr. Donnally Brothers. Dlrector of Inmate Adrmmst.mnon Umtecl States Army Disciplinary Barracks, Fort Leavenworth Kansas (Feb. l3
1995) ) ‘ .
? The DOJ has identified lack of completeness as “[b]v far the most serious deficiency in ... . [criminal history record information] databases .. . ." "UNITED STATES
DEPARTMENT OF JUSTICE, OFFICE OF JUSTICE PROGRAMS, BUREAU OF JUSTICE STATISTICS, STATUTES REQUIRING THE USE OF CRiMINAL HisTORY RECORD INFORMATION, 68 (1991)
[hereinafter Recorp Use Report]. “The lack of full and accurate disposition reporting has a significant negative impact on the . . . criminal justice system.” U.S.
DeparRTMENT OF JUSTICE, OFFICE OF JUSTICE PROGRAMS, BUREAU OF JUSTICE STATISTICS, REPORT OF 11-m NaTioNAL Task Force o CRIMINAL HlS'IORY RECorD DisposrmiioN REPORT-
‘ING, 6 (1992) [heremafter Task Force Revom‘] :
3 Task Foﬁcr-.‘ REPORT, supra note 2, at 6.
:‘z.\ld' ’ i

: r\ 3 Id at 6-7.

$ Currently; d number of statutes take repeat offenses into account. These statutes concern alF aspects of the criminal justice system, from the charging decision, through
pretrial release and sentencing, to probation and parole decisions. REcorn Uss REPORT supra note 2, tbls 1, 3-5 However, this article focuses on those statutes that impose
life imprisonment on repeat offenders. N e ‘ U
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Recently, the public has expressed heightened concern over- - - - . ¢ - - Criminal History Record Information:
repeat offenders. Manifesting that concern, a majority of states . - . ... National Crime Information Center
have enacted statutes that impose life imprisonment on’ tepeat e Lo
offenders after a certain number of convictions or terms of im-

{ i.e., “strike-type” statutes).” All states have their own systems for tracking criminal his-
prisonment (i.e., “strike-type” statutes

tory record information.® Additionally, the DOJ has a nationwide

-+ " automated criminal history record information system called the
‘An individual’s prior convictions and terms of imprisonment National Crime Information Center (NCIC).

can significantly affect the disposition of a pending offense. How . :

are prior convictions tracked and reported so that they are avail- The DOJ, through the Federal Bureau of Investigation (FBI),

able when needed? For the answer, one must look to the Depart- runs the NCIC. The FBI uses the NCIC to collect, preserve, and

ment of Justice (DOJ). . .- ; exchange criminal history information from and with other state

and federal law enforcement agencies.® Congress has called the

NCIC, which links more than 16,000 federal, state, and local law

enforcement agencies, the “single most important avenue of co-

operauon among law enforcement agencres "o

! Thu'ty-srx states have st.nke-type statutes that a.llow lrfe sentences for repeat oﬂ'enders Memorandum from Mr Alan Karpelowrtz, National Conference of State
Legislatures (Feb. 14, 1995) (on file with author). See Nev, REv. STar. § 207.010 (1992) (life imprisonment on fourth felony conviction); WasH. REV Cobe ANN. §
9.94A.120 (West 1995) (mandatory life sentence for "persrstem offender” on third “most serious offense™ conviction); CAL. PenaL Cooe §§ 667. 7, 66775 (West 1988)
(mandatory life sentence—with parole in twenty years—for third prison term for specified offenses; mandatory life without parole for fourth prison term for specified
offenses; life imprisonment without parole for first seventeen years on third term of imprisonment for specified drug offenses); CoLo. Rev. STat.' § 16-13-101 (1986) (life
imprisonment for “habitual offender” on third conviction for specified offenses), Conn. GEN. STAT. ANN. § 532-40 (West 1994) (life sentence may be imposed for “persistent
dangerous felony offender” on third conviction and prison term for specified offenses); Ga. Cope ANN. § 17-10-7 (1990) (mandatory life imprisonment without parole on
second conviction for a “serious violent felony"); INp. CobE ANN, § 35-50-2-8.5 (Burns 1994) (life imprisonment without parole permitted on third conviction for specified
felonies); L. REv. STAT. ANN. § 15:529.1 (West 1992) (mandatory life imprisonment on third conviction for specified felonies); Mp. ANN. CopE § 643B (mandatory life
sentence without parole on fourth term of confinement resulting from four convictions for crimes of violence); N.M. STaT. ANN. § 31-18-23 (Michie 1994) (mandatory life
imprisonment with parole on third violent felony conviction); N.C. Gen. Stat. § 14-7.12 (1993) (mandatory life imprisonment without parole for “violent habitual felon™
on third violent felony conviction); TENN. CoDE ANN, § 40-35-120(1994) (mandatory life imprisonment without parole for “repeat violent offender” on third convreuon for
specified offenses); V. Cope ANN. §§ 19.2-297.1, 18.2-248 (Michie 1994) (mandatory life imprisonment on third conviction for an “act of violence”; up to lrt‘e imprison-
ment for second or subsequent specific drug distribution offenses); Wis. STAT. ANN. § 939.62 (West 1982) (mandatory life imprisonment without parole for “persistent
repeater” on third conviction for a “serious felony™); ALa. CopE §§ 13A-5-9, 13-18-9 (1994) (On conviction of a Class A felony: life imprisonment without parole with any
three prior felony convictions; life imprisonment or not less than 99 years with any two prior felony convictions: life imprisonment or 15-99 years with any one prior felony
conviction. On conviction of a Class B felony: life imprisonment with any three prior felony convictions; life imprisonment or 15-99 years with any two prior felony
convictions. On conviction of a Class C felony: life imprisonment or 15-99 years with any three prior felony convictions); Ark. CopE ANN. § 5-4-501 (Michie 1993) (On
conviction of a Class Y felony: 10-60 years or life imprisonment with two or three prior felonies; life imprisonment or not less than 10 years with four or more felony
convictions. On conviction of an unscheduled felony with life imprisonment as a possible punishment: life imprisonment or 10-50 years with two or more felony
convictions); ARiz. Rev. STAT. ANN. § 13-604 (1989) (mandalory life imprisonment on third conviction of a specified “serious offense™); DEeL. CopE ANn, tit. 11 § 4214
(1987) (may impose life imprisonment after fourth felony conviction for “habitual offender”; mandatory life without parole for “habitual offender” after third conviction
for specified felonies); FLA. STAT. ANN. § 775.084 (West 1991) (mandatory life imprisonment for “habitual felony offender” on third specified felony conviction; mandatory
life imprisonment with fifteen year minimum for “habitual violent felony offender” on second specified felony conviction); Haw. Rev. STaT, §8 706-661, 706-662 (1985)
(mandatory life without parole on Class A felony conviction for “persistent offender” on third felony conviction); Inato Cope § 19-2514 (1987) (mandatory five year
minimum, possible life imprisonment, on third felony conviction); Kv. Rev. STAT. ANN. § 532.080 (Michie/Bobbs-Merrill 1990) (twenty years through life for “persistent
felony offender in the first degree” on third felony conviction for specified offenses; no parole for first ten years); Micu. Comp. Laws. Anw. §§ 769.12, 333.7413(West 1982)
(maximum life imprisonment on fourth felony conviction if fourth conviction offense carries meximum punishment of five or more years; mandatory life imprisonment
without parole for second or subsequent specific drug-related offenses); Miss. Cope AnN, § 99-19-83 (1994) (mandatory life imprisonment without parole on third felony
conviction if one conviction is for a “crime of violence™ and offender was sentenced and served more than one year for each prior felony); . ANN. StaT. ch. 720, para. 5/
33B-1, ch. 730, para. 5/5-5-3(Smith-Hurd 1993) (mandatory life imprisonment for “habitual criminal” on third specified felony conviction); S.C. Cobe ANN. § 17-25-45
(Law. Co-op. 1993) (mandatory life imprisonment on third felony conviction for specified “violent crimes”); N.Y. PenaL Law § 70.08 (McKinney 1987) (discretionary
maximum life imprisonment for “persistent violent felony offender” on third conviction for violent felony); Tex. PENAL Cope ANN. § 12.42 (West 1994) (On conviction of
first-degree félony: life imprisonment or 15-99 years with one prior felony. conviction: On conviction of felony of any degree: life imprisonment or 25-99 years with two
prior felony convictions); Uraii Cobe Ann. § 76-3-408 (1995) (mandatory life imprisonment without parole on third conviction for specified sexual offenses); V1. STaT.
AnN. tit. 13, § 11 (1974) (life imprisonment on fourth felony conviction); W. Va. Copk § 61-11-18 (1994) (mandatory life imprisonment without parole on second homicide
conviction; mandatory life imprisonment on third conviction for offense “punishable by confinement in a penitentiary”); Wyo. STar. § 6-10-201 (1988) (mandatory life
imprisonment on fourth felony conviction); Mass. Gen. Laws AnN. ch. 265, §§ 13B, 23 (West 1990) (any term of years up to life imprisonment for commission of second
or subsequent sexual offenses with children); MonT, Cobe AnN. § 45-9-101 (1994) (minimum terms up to life imprisonment for repeat drug distribution); N.D. Cent. Cope
§ 12.1-32-09 (1985) (For a “persistent offender,” up to life imprisonment if third felony conviction is for a Class A felony); PA Con. STAT ANN. § 42 -9715 (1982)
(mandatory life imprisonment on second homicide conviction).

* Allfifty states have criminal history information systems; forty-eight are fully or partially automated. UNITED STATES DEPARTMENT OF JUsTICE, OFFICE OF JUSTICE Pnoor.Alraé,
BUREAU OF JUSTICE STATISTICS, SURVEY OF CRIMINAL HISTORY INFORMATION SysTeEMS, 1993, 1 (1995) [hereinafter Survey RePORT).

* 28 US.C. § 534 (1988) authorizes the Attorney General to “acquire, collect, classify and preserve” criminal history information and “exchange such records and
information” with other law enforcement officials. The FBI runs the NCIC under 20 CFR., § 20. 31(a) {1994), the rmplementmg regulatrons for that statute..

1o National Law Enforcement Cooperatron Act of 1990 Pub. L. No. 101 647 Title VI, Subutle B, 104 Stat. 4823, §612(a) (1990)
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The Criminal Justice Information Systems Regulations
(CJISR)" control the use of the NCIC to “insure the complete-
ness, integrity, accuracy and security of [criminal history record]
information.”"? The CJISR apply to all NCIC users, including
other federal agencies."” The CJISR require that criminal history
information include all “serious and/or significant adult. . . offen-
ses.”!* . However, the CJISR exclude “nonserious charges, e.g.,
drunkenness . . . disturbing the peace . . . (except data will be
included on . . . driving under the influence of drugs or liquor).”"
Each criminal justice agency contributing information has the re-
sponsibility to assure that the information they submit is kept
“complete, accurate and current.”'®. ‘The FBI can cancel a using
agency’s right to use the NCIC for failure to comply with these
regulations."

FBI NCIC Procedures

The Criminal Justice Information Services Division {(CJIS)'®
is the lead division in the FBI for criminal history record infor-
mation.”® The CJIS accepts information for entry into the NCIC
only from agencies that are registered users of the NCIC.?® Agen-

cies use two principal forms to submit information to the CJIS for
‘ |

1 28 CER. § 20 (1994).
2 J4 §20.1.
5 4 §20.30.

s 1d. §20.32(a).

entry into the NCIC:: (1) the fingerprint card, FBI Form FD-249
(FD-249); and (2) the Final Dlsposmon Report, FBI/DOJ Form
R-84 (R-84) :

" When the local police arrest a suspect, they normally finger-
print the suspect. They take at least one set of fingerprints each
on an FD-249 and an R-84%' and also record other relevant data
on both cards. 2 If the local police do not immediately resolve the
offériSé (for example, the suspect must await trial), they send the
fingerprint card (FD-249) to the CJIS, but keep the R-84 for fu-
ture use.?? When the CJIS receives the FD-249, it enters the in-
formation in the NCIC.** When the charges against the suspect
are resolved (for example, by conviction), the police fill in the
disposition on the retained R-84 and send it to the CJIS.* The
CJIS then matches the R-84 to the previously sent FD-249 and
updates the information on the NCIC, including the conviction.?
If the CJIS, for whatever reason, cannot locate an FD-249 for the
suspect for that particular offense, the CIIS returns the R-84 to
the submitting agency.”” Once entered in the NCIC, the informa-
tion about the suspect, including the conviction, is available to all
other authorized agencies for their use.?

15 4. & 20.32(b). Memo 10 and CIDR 195-1 do not require reporting of drunk driving offenses under the Uniform Code of Military Justice (UCMYJ) Article 111.

¢ 28 CFR. § 20.37 (1994).

. Id §20 38.7

1 Formerly the Identification Division. The CJISR, CIDR 195-1, and other regulations refer to the CJIS by the old name.

» 'Telephéné Interview with Ms. Wendy Williaras, CJIS (Feb. 16, 1995).

» Telephone lntemew with Ms. Mary Sweeney, Chief, User Services Section, CJIS (Feb. 22, 1995) Reglstered users are those agencies with an Ongmatmg Agency

Identifier (ORI)

2 Telephone Interview with Ms. Wendy Williams, CJIS (Feb. 22, 1995).

2 The relevant data includes the suspect’s height, weight, date of birth, social security number, date arrested and the charge(s)..

B Telephone Interview with Ms. Wendy Williams, CJIS (Feb. 1995).

* I

» 1
%M
7 M

2
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* Can Courts-Martial Convictions Count as “Strikes”?

v ey S R A P A R R

Strike-type statutes vary in their definitions of what is a strike.
Of the thirty-six states with strike-type statutes, twenty-seven in-
clude federal convictions® as strikes. Of the twenty-seven, ten
states® do not specifically state that the offense underlying the
conv1ct10n must be an offense under state Iaw—-—Lf it is a qualify-
ing felony under federal law it counts as a conviction for state
strike purposes. The remaining seventeen states accepting fed-
eral convictions generally require that the underlying offense
quahfy as a strike only | if the offense was committed in that state.

Because the majority of states haye ‘su'ike-type statutes that
accept federal convictions as strikes, many former soldiers with
courts-martial convictions who are repeat offenders may be af-
fected. Crucial to the success of state strike-type statutes is the
documentation of courts-martial convictions. Only with complete
information about all of the offender’s prior convictions can the

Does the Army Make Courts-Martial Convictions
Available to Civilian Law Enforcement? How? -

Reporting disposition information on offenders is - deficient
nationwide.>” The Army, recognizing this problem, stresses the
importance of reporting offender disposition information.* ‘As
part of a larger Department of Defense (DOD) program,* the Army
reports certain courts- martlal results that the FBI enters in the

NCIC Goira : sl

" . " Does the Army Directly Enter its
- Courts-Martial Convictions Into the CIC?

General

The FBI has statutory authority to collect, retain, and exchange
criminal history information, and does so through the NCIC. In
the Army, the Criminal Investigation Command .(CID) has the

authority to cooperate and coordinate with civilian law enforce-
ment agencies to exchange “information of mutual interest.”®
Army regulations also authorize CID offices to pass along crimi-
nal information ta any federal law enforcement agency with an
interest in such matters, and to acquire such information from
those federal agencies.”

criminal justice system reach proper dlsposmons for pending of-
fenses and offenders. Ca

® The statutes typically refer to “Federal convictions,” “convict{ions] . . . under the laws of the United States™ or “convict[ions] . . . in any Federal court.” In United States
v. Noble, 613 F. Supp. 1224 (D. Mont. 1985), the court held that a court-martial conviction was a conviction from a “court of the United States” for the purposes of a federal
statute concerning prior convictions. The statute, 18 U.S.C. App. § 1202(2), prohibited persons who had been convicted of a felony by a “court of the United States” from
receiving, possessing or transporting a firearm. In State v. Green, 443 S.E.2d 14 (1994), a North Carolina court determined that a prior general court-martial conviction for
rape was a prior conviction for a “felony of violence.” (North Carolina law authorized the death penalty for certain offenses when the offender had prior convictions for
felonies of violence.) In Muir v, State, 517 A.2d 1105 (Md. 1986), the court held that courts-martial convictions can be considered as prior convictions for the purposes of
imposing enhanced punishments under habitual offender statutes. The case also cites other state court decisions supporting that conclusion. Jd.

* Nevada, Colorado, North Carolina, New Mexico, Georgia, Louisiana, Tennessee, Virginia, Wisconsin, California, Washington, Illinois, South Carolina, Utah, Vermont,
West Virginia, Wyoming, Arizona, Delaware, Florida, Idaho, Kentucky, Michigan, North Dakota, Pennsylvania, New York and Mississippi all count federal convictions as
strikes under their strike-type statutes. For example, VA. Cobe ANN. § 19.2-297.1B says: “[p]rior convictions shall include convictions under the laws of . . . the United
States . . ‘ p :

3 NEv. Rev. STat. § 207.010 (1994); N.M. StaT. ANN. § 31-18-23 (Michic 1994); N.C. GEN. STAT. § 14-7.7 (1993); Wis. STaT. ANN. § 939.62(2m)(a)4 (West 1982); Ipano
CobE § 19-2514 (1987);, KY. Rev. Stat. ANN. § 532.080 (Michie/Bobbs-Merrill 1990); Miss. Cobe ANN. § 99-19-83 (1994); S.C. Cope ANN. § 17-25-45 (1993); Wyo. STaT.
§ 6-10-201 (1988); N.D. Cenr. CopE § 12.1-32-09 (1985). T

3 Va. CopE ANN. § 19.2-297.1B (Michie 1994); CaL. PenaL Cobk § 667.5 (West 1988); Ga. CobE ANN. § 17- -10-7(b)(2) (1990); LA. REv. STAT, ANN. § 13:529.1A (West
1992); TENN. CoDE ANN. § 40-35-120(d)(4) (1994); WasH. Rev. CoDE ANN. § 9.94A.030(25) (West 1995); Ariz. Rev, STaT. ANN, § 13- 604 (1989); DEL. CODEANN t. 11, §
4214(1987). FLA. STaT. ANN. § 775.084 (West 1991); Mich. COMP Laws. ANN. § 769.12 (West 1982); I, ANN. STAT. ch. 720, para. 5/33B- I (Smith-Hurd 1993); Uran Cope
ANN. § 76-3-408 (1995); VT. STAT. ANN. tit. 13, § 11 (1974); W.'Vi. CopE § 61-11-18 (1994); N.Y. PeNAL Law § 70.04 (McKinney 1987); PA. Con. STAT. ANN §42 9715
(1982); CoLo. Rev. STaT. § 16-13-101(1)(b)(1) (1986).

3 Tasx Force REPORT, supranote 2, at 1,
“ Der'T oF ARMY, REG. 19045, MILITARY PoLicE: Law ENFORCEMENT REPORTING, para. 4-3¢ (30 Sept. 1988) (C1, 3 Sept. 1993) [hereinafter AR 19045]. ©

% Memorandum, Department of Defense Inspector General, subject: Criminal Investigations Policy Memorandum' Number 10 - Criminal History Data Reporting
Requirements (25 Mar. 1987) [hereinafter Memo 10] (The DOD decided it would rely on the NCIC for reporting criminal history information, such as courts-martial
convictions. The DOD's policy of linking up with the NCIC “will expand and enhance the effectiveness of a data base which is already frequently relied on by local, state,
and Federal law enforcement organizations.” This policy has the support of “Congress, the Under Secretary of Defense (Policy), the Department of Justice, Federal Bureau
of Investigation, International Association of Chiefs of Police, National Sheriffs’ Association, and several state law enforcement organizations. The DOD participation in
the program is important to the civilian community, as well as our own organizations.”). Id.

* Dep'T oF ARMY, REG. 195-1, CRIMINAL INVESTIGATION: ARMY CRIMINAL INVESTIGATION PROGRAM, para. 6¢ (18 Aug. 1974) [hereinafter AR 195-1].

37

Der’T OF ARMY, REG. 195-2, CriMINAL INVESTIGATION: CRIMINAL INVESTIGATION ACTIVITIES, paras. 4-3d(1). 4-3d(2) (30 Oct. 1985) (Cl, 27 Sept. 1993)
[hereinafter AR 195-2].
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Department of the Army Regulation (AR) 195-2 provides that
the CID can enter information into the NCIC.® ‘However, AR
195-2 does not refer to direct entry of courts-martial convictions
by the CID.*® The CID itself does not enter courts-martial infor-
mation directly into the NCIC; each field office forwards that in-
formation (on FD-249s and R-84s) to the FBI (CJIS) for entry
into the NCIC.®

The CID Reporting Procedures

Department of Defense Inspector General Memorandum 10
(Memo 10) details the DOD's participation in the NCIC.# Memo
10 requires all DOD criminal investigative agencies (iricluding
the CID)to complete and forward the appropriate FD-249 and R-
84 to the FBI, for certzin cases. Memo 10 lists the types of of-
fenses that the CID must report and triggers reporting “when a
command determination is made to initiate ]ud|c1al or non_]udlcral
proceedmgs on a listed offense.

Criminal Invesugatlon Division Regulatzon 195-1 (CIDR 195-
1) implements Memo 10 in the Army. This regulation provides
that a suspect or subject of a listed offense® will have his or her
fingerprints taken as soon as possible—on both the FD-249 and
the R-84. As arule, if a CID agent advises a suspect of his or her
rights, the agent should take the suspect’s fingerprints.*

- Under CIDR 195-1, the CID sends the FD-249 ‘to the CJIS
when either the court-martial charge sheets are served on the in-
dividual (after referral) or nonjudicial punishment is initiated at
any level ¥

For nonjudicial punishment, the CID can hold the FD-249
until the commander completes the nonjudicial punishment. The
CID can then enter the disposition on the FD-249 and dispense
with the R-84 later.* .When the case will be resolved by court-
martial, CIDR 195-1 states .that the CID should not wait for
completion of the court-martial to ship the FD-249. After the
court-martial, the CID will note the disposition on the R-84 (which

-was prepared simultaneously with the FD-249 and relamed) and

send it to the CJIS 4

The Anny Correctwns System Reportmg Procedures

Beyond thc C]D’s repomng procedures, the Army has a'sec-

:ond line of documentauon—through the Army’s correctional and
'cont'mement facnlmes

Army Regulation 19047, Military Police: the Army Correc-
tions System,* defines the Army Corrections System (ACS) as
confinement facilities, regional correctional fa¢ilities, and the
United States Army Disciplinary Barracks.®® Army Regulation

' J4para. 3-17. The effectiveness of the Army's reporting procedures depends on people actually doing what the regulations direct. - In support of state repeat offender
statutes, supervisors at all levels need to emphasize the importance of accomplishing every task required by the Army’s reporting procedures, including fingerprinting. .

» Id, para. 3-17 provides that CID can enter stolen personal and government property and absentees and deserters who are suspects or subjects in CID investigations.
Der’T OF ARMY, REG. 190-27, MILITARY POLICE: ARMY PARTICIPATION IN THE NATIONAL CRIME INFORMATION CENTER (28 May 1993) (C1, 17 Aug. 1994) [hereinafter AR 190-27],
governs Army use of the NCIC and limits use to Army activities with an ORI. Over 200 Army organizations have separate ORI, including every Provost Marshal Office
and CID field office. However, only the Provost Marshal Offices and the United States Army Crime Records Center have NCIC terminals. Tclephone Interview with Mr.

Jeff Porter. MOMP-O (3 Mar. 1995).

“ Telephone Interv1ew with Ms. Barbara Parker, United States Army Crime Records Center (13 Feb. and 2 Mar. 1995).

 Memo 10; supra note 35.

4 .S. ARMY CRIMINAL INVESTIGATION COMMAND, REG. 195-1, CRIMINAL INVESTIGATION Orr-:n.moml. ProceDURES (1 Oct. 1994) [hereinafter CIDR 19551].

4 Id. Criminal Inve.rtigati'dn Division kegulaliah 195-1 contains the same list of offenses as Memo 10.

4 CIDR 195-1, supra note 42, paras. 5-13, 5-14a.
Sl |

s Id. para, 5-14d.

9 |4 para. 5-14e.”

4 Id. paras. 5-14e, 5-14f.

* Der't OF Army; Rea. 190-47, MiLiTaRY PoLiCE: THE ARMY CORRECTIONS SYSTEM, para. 2-2 (17 June 1994) [hereinafter AR 190-47]

% The cun'ent semence cut—offs for the ACS facrlmes are: Conﬁnement Facxhues--90 days or less Reglonal Correcnonal Facxlmes—more tha.n 90 days to 5 years;
Disciplinary Barracks—more than 5 years. Telephone Interview with LTC Morales, United States Army Military Police Operations Agency, MOMP-O (17 Feb. 1995).
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190-47, not- Memo 10, controls the -ACS reporting procedures.
These reporung procedures apply to all levels of the ACS. 3 .

I EEEEESTS SEUI BN EEOTRY

As part of initial inprocessing of a prisoner at an ACS fac111ty,
the ACS staff prepares an FD-249 and sends it to the CJIS.®? The
‘FD-249 includes the charge. the ﬁna.l dlsposmon rand the sen-
tencelmposed SRR T R I ,
e :To close out the Arfmy reporting system, the ACS sends the R-
‘84 (to update the FD-249) when they receive a “final judicially
approved sentenc¢é” for a. prisonér" that meets three criteria: (1)
it includes a-‘dismissal or a punitive discharge; (2) the conviction
‘is on‘an offense that carries a maximum pumshment of more than
one year in confinement, despite the sentence actually-imposed
or approved and (3) the offense is not “mllltary umque 38

Some substantlal offenses go unreported under the Memo 10
approach. - For example, assaulting a superior. commissioned of-
ficer and failure to obey a:general order, with their; maximum
punishments above the traditional one-year felony limit, are not
reportable offenses. One might argue that the purposes of these
strike-type statutes are being defeated by not reporting all offenses.
For the followmg reasons, I would argue that the limited report—
ingis sufﬁc1ent e ; !

"

Should the Army Report Courts-Martlal Convrctlons"

Complete Reporting

The argument that any disobedience to authority shows a char-
acter flaw, which should be documented for future reference, sup-
‘ports reporting all courts-martial :convictions. ' The .Task Force

Report®s favors this complete reporting. The Task Force Report, -

R LD R T SUSVIE SRS L (P DA

i . Loy . N

LTS til

‘viewing recidivism a5 a major problem, recommends that the Army
‘report not only all felony convictions, but also all misdemeanor
convictions. “[CJourts need all misdemeanor arrest and convic-
tion information. ‘Misdemearnor information is essential so that
courts can distinguish chronic offenders from first or infrequent
offenders.”’. The argument is that, because recidivism is such a
chronic problem, courts need all available information to make
appropriate decisions.

However, the language of many state strike-type statutes would
‘blunt the impact of reporting all courts-martial convictions, espe-
«cially those resulting from military unique offenses. Some state
legislatures, although-willing to accept out-of-state convictions
as strikes; are not willing to punish their citizens for conduct that,
if done in that state, would not be criminal. For example, Georgia
Jaw states that “[a]ny person. who has been convicted .. . under
the laws of . .1; the United States of a crime which if committed
within this state would be a serious violent felony . . .'shall be
sentenced to imprisonment for life without parole.”*® In states
like Georgla if the offense underlying the soldier’s court-martial
conviction is not an offense in that state, it w1ll ot count as a
strike under the state strike-type statte® .

!

Limited Reporting‘

Beyond the filtering effect of certain state statutes, one argu-
ment against complete reporting is that the Army should not stig-
matize forever soldiers who commit offenses while still young
and immature. This argument is especially persuasive when the
court-martial is for military-unique offenses, such as absent with-
out leave or disrespect to a commissioned officer. However, Memo

..~ 10, which establishes the DOD s posmon on tl'us issue, opts for
*"limited reporting. ‘ , ‘

32 AR 19047, supra note 49, para. 10-2a. The regulation does not specrfy a particular time when to complete and forward the FD-249. ln pracuce. the correcuonal staﬂ"
complete and forward the FD-249 at inprocessing. .., . - -, . .

% See id. Army Regulation 190-47, paragraph 10-2a, does not place any limits on which offenses to report with an FD-249 at inprocessing; it dictates FD-249s on all
prisoners. Furthermore, AR 190-47, paragraph 10-2¢, implicitly allows the ACS to do FD-249s on only those prisoners for whom ACS submits R-84s in accordance with
AR 190-47, parag-raplr lQ;%b . . .

ROELAN §

» oo e T ‘ O . Cendemot

* The ACS must complete and forward the R-84 when it recelves lhe "ﬁnal judrclally approved sentence" for soldlers who have been released on excess leave Id para.
10-2c.

% The ACS submits the R-84 when it receives a “final judicially approved sentence.” Id. para. 10-2b. In all likelihood, these terms mean when the “final orders” (as
defined in the glossary) are issued in the court-martial; when the conviction is final in accordance with Rule for Courts-Martial 1209(b). MaNUAL FOR Courrs-MarmiaL,
UNrrep StaTes, R.C.M. 1209(b) (1984) [hereinafter MCM]). This is the practice at the DB. Telephone Interview with Mr. Donnally Brothers, Director of Inmate Admin-
istration, United States Army Disciplinary Barracks, Fort Leavenworth, Kansas (2 Mar. 1995).

3 Task ForcE REPORT, supra note 2.

%7 Id. at 3. Mr. Jeff Porter, the Army's coordinator for NCIC matters, supports complete reporting. Telephone Interview with Mr. Jeff Porter, MOMP-O (3 Mar. 1995).
B HER ; s

% Ga. CopE ANN. § 17-10-7(b)(1) (1990)

REX ST It TR AL RS

* This limitation on prior convictions as strikes affects not only military unique offenses, but also other nonmilitary offenses that may not be criminal in all jurisdictions
.(for example, sodomy) :While sodomy’is a crime in the military and is a reportable olfense under Memo 10,itisnota cnme in most states.: As of 1986, sodomy was not
a crime in 26.states. ‘Bowers v. Hardwick, 478 U.S."186, 193-94 (1986).. B ; . .
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"Memo 10, and its implementing regulation CIDR 195-1, re-

quires reporting offenses to the CJIS only when: (1) the offender:

has committed a reportable offense;*® and (2) the reportable of-

fense is to be dlsposed of through either _|ud1c1al or nonjudrcral‘

channels o1

Consplcuously absent from the list of reportable offenses are’
those mrhtary-umque offenses such as AWOL—and drsrespect to‘

a commissioned officer (although the latter could result i in con-
finement beyond the normal one-year limi¢ for felomes) 62 Gen-

erally, the offenses listed in Memo 10 and CIDR 195-1 would be

felony offenses if comnutted in c1v1l1an junSdlCthl’lS &

One of the basic purposes of repeat offender statutes is to pe-
nalize offenders who repeatedly violate proscriptions that the citi-
zens of a particular state deem criminal.- ‘With this purpose in
mind, reporting military-unique offenses, which by definition are
not criminal in-the civilian world, is notproductive: For these
reasons, both practical and philosophical, the Army does not need
to report all courts- martlal convictions.

Suggested Improvements

Although the general framework of the Army repomng pro-
cedure is sound the Army can refine those procedures to'make

them more effective. The goal of the reporting system is to have

the same offenses and offenders followed from the begmnmg of
the court-martlul process to the end of kavppellate review. To do

© ' CIDR 195—1 supra note 42, app. C.

EEPS PR

this, the Army must redefine the CID reporting procedures and
clarify the relahonshlp between the CID and the ACS reporungl
procedures. .

~ The CID Reporting Procedures ‘-
"Coverage R

Even if the Army follows the Memo 10 policy on which of-
fenses to report, the Army needs to include Uniform Code of
Military Justice (UCMJ) Article 111 (drunk dnvrng) as a report-
able offense to comply with 28 C. FR '§20. 32(b) o

r A srgmﬁcant problem wrth UCMJ Article lll asa nonreport—
able offense is that drunk driving offenses handled by nonjudicial
punishment do not affect the soldier’s drlvmg record. Accord-
ingly, local District Attorneys (DAs) who prosecute soldiers forr
drunk driving offenses occurring off post will be unaware of the
existence of any prior offenses. Therefore, mcludlng UCMIJ Ar-
ticle 111 as a reportable offense would address both of these con-
cens by entering that information in the NCIC.

However, including UCMI Article 111.in the list of CIDR
195-] reportable offenses will not fix-the problem and will only
raise an additional concern that not all of the offenses are the CID’s
investigative responsibility.**: . To ensure: that both the military
police®® and the CID are completing and forwarding FD-249s/:
R-84s on all reportable offenses, the Army should amend AR 190-

ol Although beyond this article’s scope. the quesuon needs to be asked. If the| purpose of Memo 10 includes reportmg the dlSpOSlthﬂ of felony type criminal acuvrty of .
nuhlary personnel that is not military unlque why doesn’t the Army report admmlstratlve dispositions?

2 See Append1x for UCMI offenses that are not reponable under Memo 10 or CIDR 195-1./

6 The ACS reportmg procedures, which are not governed by Memo 10, also lmnl reporting to nonmilitary offenses: “[clonvictions for military unique offenses, such as
absent without leave (AWOL), will not be reported (to the CJIS] ” AR 19047, supra note 49, para. 10-2b.

o AR 195-2, supra note 37 app. B, lists the offenses lhat CID has mvesugatrve responsrblllty The followmg UCM] offenses requlred to be reported by ClD under CIDR .

195-1 are not listed in AR 195-2, Appendix B:

Article 108- Selling or otherwise disposing of military property of a value of less than $1000. ) ’
- Willfully damaging, destroying or Iosmg. or wrllfully suffenng tobe damaged destroyed or lost, sold or wrongfully dlsposed of, rmhtary property of a value

of between $100 and $1000.

¢

Articie 121- larceny or wrongful nppropnauon of properly of a value of between $100 and $1000

Amcle lll drunk dnvmg

Arricle 134- escape from correctional custody.

- obtaining services under false pretenses of a value between $100 and $1000.

- wrongful discharge of a firearm so as to endanger human life.

- knowingly receiving, buying or concealing stolen property of a value of between 3100 and $1000

- communicating a threat.
- carrying a concealed weapon.

Although, CIDR 195-1 requires the CID to report these offenses, AR 195-2, Appendix B, does not require the CID to investigate them (unless in conjunction with another
offense they do investigate). Unfortunately, the practical result is that nobody reports these offenses.

& Currently, Army military police are not required to submit FD-249s for any offenses. AR 190-45, supra note 34. In pracuce they will report some oﬂ'enses. but
reporting is sporadnc at best. Telephone lntervrew thh Mr Jeff Porter, MOMP-O (3 Mar. 1995). . e
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45 to require:the military police to complete iand forward FD-:

249s/R-84s, in the same manneér as the CID on those reportable

offenses not within the CID’s investigative authority. : The mili-

tary police would then fill the gap in the list of reportable of-
fenses. Although this system.would increase the military police’s
administrative burden, it makes the Army’s reporting procedures
consistent with the DOJ’s regulations on the NCIC and the DOD'’s
list of reportable offenses.%

IJ.sf'

eyl '
: . Con.s'tstency

‘Memo 10 and CIDR 195 1: are 1ncons15tent on. submrttmg

FD-249s. Memo 10 has the CID sending the FD-249 when the
command decides that the case will be disposed of by either court-
martial orArtrcle 15.-On the other hand, CIDR 195-1 delays send-
ing the FD-249 (for judicial disposition) until service of the charge
sheet on the accused (after referral).” Accordmgly, the CID should
amend CIDR 195-1 to require that the CID send the FD-249 when
the command prefers charges as the first mdlcatton of the
command ] decrsion -

s

Clarzty

*“Memo:10 is uncleat'on' when to submit the R-84.. Memo 10
states that the CID sends the'R-84 *on conclusion" of the court-
martial, but does not define “conclusion.”: Although Memo 10
states that “final disposition:» <. doés not include appellate ac-
tion,” for clarity; the CID :should amend CIDR 195-1 to require

the CID to send their R-84 “immiediately after sentencing at trial.™

Furthermore, CIDR 195-1 also should require the CID to submit
a supplemental R-84 at the time the convening authority takes
initial action. Providing the CID this information would be easy
by amending AR 27-10% to require the Special Agent in Charge

of the local CID field office in the distribution channels for the, :

Report of Result of Trial and the Promulgatmg Order

Relationship Between CID and ACS Reporting Procedures-

* Reportable Offenses -

Memo 10 contains a list of offenses that the CID must report.

The Army’s reporting procedures ‘should be structured to follow "

these offenses from the begmmng of the court-mamal process to
the end of appellate revrew : A :

;‘, Although the hst of reportable offenses in C'IDR 195- ] fol-
lows Memo 10 exactly, AR 190-47 does not. Rather than listing
specific reportable offenses, AR 190-47, paragraph 10-2b, lists
reportable offenses by category. The ACS facilities are to report
all convrctlons when: (1) the sentence has a dismissal or punmve
discharge; (2) the offense for which the prisoner was convrcted,
has a possible pumshment of conﬁnement more than one year, no
matter the sentence actually adjudged or approved; and (3) the
offense is not rml1tary unique. Army Regulation 190-47, para-
graph 10-2b, should be ‘amended to include a list of reportable
offenses identical to those hsted in CIDR 1 95 1, Appendtx O and
Memo 10 !

i Reportmg Penods
Under the CID and the ACS reportmg procedures, the CID
and the ACS submit FD-249s and R-84s covering different peri-
ods during the progress of an offender’s court-martial case.: The
concept of passing responsibility for reporting is sound, but lines
of responsibility need to be defined.

rrrrrr

responsrble for sending. the R-84 after the mitial action by the
convening authonty 7 Waitmg until initial action allows some
courts-marﬂaled soldiers—those who receive a discha.rge, butno
conﬁnement and are placed on voluntary excess leave— to reen-
ter society fora period of time without a report of their conviction
because neither the CID nor the ACS reportmg systems require a
report.

To remedy this situation, the CID should amend CIDR 195-1
to require the CID to send the R-84 immediately after sentencing.

- As amended, CIDR 195-1 also would require the CID to submit a

supplemental R-84 at the time the convening authority takes ini-

itial action. - Admittedly, the time between sentencing and initial

action may be small, but not reportlng defeats the purpose of full

and accurate reportmg "

Ty,

To clanfy when the ACS’s reporting responsnbrhty begms,

" the Army should amend AR 190- 47, paragraph 10-2b to specifi-

& Mr: Jeff Porter, MOMP-O, the Army s coordinator for NCIC matters, supports a change to AR 190 45 to require the Army mihtary pohce to complete and forward the
FD-249s/R-84s for those offenses listed in Memo 10, Telephone Interview with Mr. Jeff Porter, MOMP-O (3 Mar. 1995). .

¢ Note that CIDR 195-1 is also internally inconsistent on this point. In paragraph 5-14b, CIDR 195-1-instructs the CID to forward the FD-249 when “[c]oirt-martial
charge sheets have been served on the individual.” 'However, in Appendix O, paragraph O-2, CIDR 195-1 instructs the CID (more consistent with Memo 10) to send the
FD-249 on “the initiation of military judicial action . .. .” For nonjudicial punishment, CIDR 195-] states that the FD-249 should be sent when nonjudicial pumshment is
initiated at any level. This can be interpreted consrstently with Memo 10—nonjudicial punishment is initiated when the comma.nder decrdes to drspose of the olfense via
an Article 15. BRI :

“ Arguably, referral can be considered the point at which the command clearly makes a decision to dispose of misconduct by court-martial; however, I would argue that
preferral is a more logical choice. If one of the goals for reporting is to completely document all misconduct; then preferral is the first tangible indication of the command's
desire to dispose of misconduct by court-martial. Even if the Army retains referral as the triggering event, the Army should amend Der'T oF ArMY, REG. 27-10, LEGAL
SERvICES: MILITARY JUSTICE, (8 Aug. 1994) (C1, 16 Dec. 1994) [hereinafter AR 27-10] to require either the commander or trial counsel to notify the CID of referral,

N I
TR

% Se¢ supra note 67,7 11
» CIDR 195- l supra note 42 app 0 para. O-4bll

n See REconD Usn; REPORT‘ supra note 2, at 68 and TASK Fonce Rt-:Powr sipra note 2 at 6
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cally state that the ACS facility prepares the FD-249 and R-84
(and submits the former) as a part of inprocessing. . Although this
may duplicate the CID’s R-84 if the ACS inprocesses the prisoner
prior to initial action, the benefit of complete reporting outweighs
the cost of redundancy. Army Regulation 190-47 also should
clearly state that the ACS facility should submit the R-84 when
the court-martial is final as defined by Rule for Courts-Martial
1209. In this regard, AR 27-10, paragraph 12-7, already pro-
vides that the Army send the court-martial orders to the confine-
ment facility that holds the prisoner.

Separate Database
Army Courts-Martial Management Information System

The Clerk of Court, United States Army Legal Services Agency
(USALSA), maintains an automated database on courts-martial
convictions called the Army Courts-Martial Management Infor-
mation System (ACMIS).” Civilian law enforcement personnel
cannot currently use the ACMIS," but the Clerk’s office receives
regular inquiries from civilian prosecutors for ‘copies of courts-
martial convictions.™

Pmblems

Opening the ACMIS to civilian law enforcement personnel
would create a number of problems. Who would the Army allow
to access to the system? Who would be responsible for adminis-
tering the system? How would the Army publicize the system s
availability? -

The first problem would be access. The Army would have to
decide to whom access should be granted and then design a sys-
tem to control that access. Would access be provided to the gen-
eral public, or like the NCIC, would access be restricted to only
civilian law enforcement personnel for law enforcement purposes?
If the latter, how would the Army enforce access procedures?
Using the NCIC to report courts-martial convictions, would an-
swer these questions.

The second problem would be the administrative burden en-
tailed by opening the system. The Clerk’s office (or whomever
would be responsible for an open ACMIS system) would have to
establish and maintain phone lines, evaluate and approve requests
for access, monitor access and generate responses to requests for
hard copies of information. Additionally, the ACMIS has only
recent courts-martial cases in automated form--someone would
have to automate the rest of the records.

A third problem would be publicity; for the Army system to
be useful, those who need its information would need to know it
is there. Educating the civilian law enforcement community would
be a huge task.

The NCICi is an estabhshed well known, and frequently used
system for recording, accessing, and recovering criminal history
record information. With the changes mentioned above, the Army
could more effectively integrate courts- martial conviction report-
ing into the NCIC and avoid the need for a separate system and its
accompanying problems.”

7 See MCM, supra note 55, R.C.M. 1209(a), which provides that a court-martial conviction is final generally when all appellate avenues have been exhausted. At that
time, R.C. M 1209(b) states that any orders pubhshmg the proceedings of the court-martial are binding on *all departments, courts, agencies, and officers of the United
States. .- : .

7 The ACMIS contains autbmated information on courts-martial (general and both levels of special courts marual) from 1 July 1986 to the present. For courts-martial
prior to 1 July 1986 (back to Word War II-era cases), the mfonnatlon is in hard copy. The ACMIS contains, but is not limited to:

- name .

- social security number

- date of birth

- offenses charged

- offenses convicted

- findings

- sentence adjudged

- convening authority initial action on findings and sentence )

- United States Army Court of Criminal Appeals review results

- Court of Appeals for the Armed Forces petition for review status

- Court of Appeals for the Armed Forces review results

- United States Supreme Court petition for review status

- United States Supreme Court review results

- courts-martial case processing information, such as time from preferral to Article 32 and Article 32 to referral.

™ Telephone Interview with Mr. William Fulton, Clerk of Court, United States Army Legal Services Agency, JALS-CCZ (12 Feb. 1995). Mr. Fulton stated that the ACMIS
contains a large amount of information that would be irrelevant to local prosecutors seeking courts-martial conviction information (such as case processing times). He also

stated that one Major Army Command Staff Judge Advocate office had direct access to the ACMIS at one point, but currently no offices are on-line with ACMIS. While

beyond the scope of this article, trial and defense counsel in the field could put the information in the ACMIS to good use preparing for trial.

..

% The Task Force REPORT, supra note 2, at 11, ldcnnﬁes “fracturing of responsxblhty’ as a major problem in reporting dlsposmon information. This same concern is true
for retrieving the information; the more sources the DA must check, the more chance there is something will be overlooked. This is not to say that the NCIC would or
should replace the ACMIS, or vice versa. The ACMIS and the NCIC currently serve different functions and both should remain as currently configured. The Army does
not need to adapt either one to fill the role the other was intended to, and presently does, fill.
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“F uture Develapments I
In addltlon to the NCIC the FBI also developed anotherxre-
porting system, the National Incident-Based Reporting System
(NIBRS). The FBI developed:the NIBRS as an:update to the
FBI's Uniform Crlme Report (UCR) system developed in the
1930’s.

Both the UCR and the NIBRS are reporting systems that gather
statistical data on criminal activity. The UCR uses aggregate tal-
lies of criminal activity reported in summary fashion by local law,
enforcement agencies. As the name implies, the NIBRS is based
on reporting single criminal incidents.”

Neither the NIBRS nor the UCR have offender-specific in-
formation™, and are not designed to replace the NCIC. Instead,
each database serves a different need. For example, if a local law
enforcement agency wants to find out whether a particular person
has a criminal history, it references the NCIC. If, on the other
hand an agency is interested i in the number of assaults committed
by wornen in a partlcula.r town durmg acertain pcnod the NIBRS
would be the appropriate source.”

., When Congress established the NIBRS, it required that the
DOD part1c1pate by providing information'® The DOD is devel-
oping the Defense Incident-Based Reporting System (DIBRS) to
facilitate feedmg information to the NIBRS. The DIBRS will be
more than a statistical tool to feed the NIBRS. It will contain
offender information from initiation of the investigation ‘through
disposition, to confinement and release, and include offender-spe-
cific information.®! The DIBRS is designed to provide a central-
ized database for information on military offenders.®* While the
DOD will link this system to the FBI for NIBRS input, only the
FBI will use part of the information gathered under the DIBRS.

The DOD is designing the DIBRS for use only within the DOD.., )

and does not plan to make the DIBRS directly accessible to civil-

ian law enforcement agencies.*’ At this point, the DOD does not
intend to have the DIBRS replace the Army’s reporting proce-

dures mentioned above.®

7 56 Fed. Reg. 49344 (1991).

- As a centralized database for criminalhistory:record infor-
mation on ‘military offenders, the DIBRS has the potential to re-
place the Army's courts-martial conviction reporting system. Tt
also could replace the NCIC.4ds the point of civilian access for
courts-martial ‘conviction information. What information the
DIBRS will contain, whether it will replace the Army’s current
reporting system and whether DIBRS information will be avail-
able to local district attomeys for repeat offender use remains to
be seen. : ‘ SRR

Conclusion

The Army handles reporting courts-martial convictions in two
parts—initially through the CID channels and later through the
ACS channels. The CID and the ACS procedures are roughly
sequentlal—the ACS plcks up where the CID leaves off

‘ The CID reports from apprehens1on and’ the decision to dis-
pose elther Jud1c1a1]y or nonjudlclally through complet1on of the
court martial or the Article 15. (For a court-martial, the earliest
time that the CID would have to submit an R-84 would be at the
time sentence is announced). The ACS system plcks up, via the
FD-249, after conviction and sentencing, when a prisoner reaches
the ACS facility to serve a term of confinement. The ACS then
updates the CJIS with an R-84 when the convjction becomes fi-
nal. ., : BEE R IR

+"+'When a court-martial occurs, the Army does not directly en-
ter the conviction in the NCIC. Instead, the Army provides the
conviction information to the FBI. The FBI custodian of the NCIC
then enters the information, which civilian law enforcement per-

sonnel can access.

.» Because an offender’s prior court-martial conviction can have

an impact on the disposition of a pending civilian offense, the
Army has an obligation to be complete and accurate in reporting

. courts-martial convictions. The Army ought not frustrate repeat
-offender statutes by faJhng to report (or inaccurately or haphaz-

" Offender-specific information is information that could identify specifically the suspect of a pa.rtmular offense. such as name social secunty number or date of birth.

™ Telephone Interviews with Mr. Jeff Porter, MOMP-O (3 Mar. 1995); LTC John Meixell, DAJA-CL (3 Mar. l995) Again, as wtth the ACMIS, the NIBRS and the NCIC
were initially designed to perform different missions. The main thrust of the NIBRS is statistical analysis, while the NCIC is designed for tracking specific offenders.
While the NIBRS/DIBRS has the potential to evolve into a replacement for the NCIC for reporting Army courts- martlal whether it will do so remains to be seen.

% Uniform Federal Crime Reporting Act of 1988, Pub. Law’ 100-690, 102 Stat. 4181, § 7332(c)(2) (1988).

Bl . Telephone Intervnews wuh LTC John Melxell DAJ A-CL (3 Mar 1995) LTC Dav:d Shutler. OUSD P&RIR&R LP @ Mar 1995)

% 4. The DIBRS is not only the DOD'’s contribution to the NIBRS, but it allows the DOD, in one database, to comply with various other statutory requirements (such as
reporting convictions under the Brady Act and tracking tonfinement status for victim/witness purposes) and respond quickly and accurately to congressional inquiries.

¥ Telephone Interviews with Mr. Jeff Poster, MOMP-O (3 Mar. 1995); LTC David Shutler, OUSD P&R/R&R-LP (3 Mar. 1995); LTC John Meixell, DAJA-CL (3‘Mar
1995). Mr. Porter, LTC Meixell, and LTC Shutler belong to the DIBRS Working Group LTC Shutler is the Chairman. For a detailed discussion of the DIBRS in our
future, see CPT Holly o Grady Cook & LTC Dav1d F Shutler Trackmg Cnminals onthe Informattan nghway "DIBRS' i Makes :t Claser Than Yau Tlunk ‘Army Law.,
May 1995, at76,

Y Id
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ardly reporting) courts-martial convictions. Although not all
courts-martial convictions are reported, the Army does report to
the NCIC those courts-martial convictions that generally would
be considered felonies in civilian jurisdictions.

Although the current reporting system has some short-
comings, with minor modifications, common definitions, and clear
and consistent guidelines for reporting, the Army can make the
two parts of the Army's reporting system fit together seamlessly.
The point, after all, in reporting courts-martial convictions is to
get that information to the local district attorneys for their use
under strike-type statutes. : '

APPENDIX

The following UCMJ offenses are not reponable under Memo
10 or CIDR 195 1

Article 82 - sollcrtation -
Article 83 - fraudulent , enlistmérxt. appdintment or
separation
Article 84 - effecting unlawful enlistment, appointment or
L separation
Article 85 - desertion
Article 86 - AWOL
Article 87 - missing movement
“Article 88 - contempt toward officials

Article 89 - disrespect toward a superior commissioned
officer

Article 90 - assaulting or willfully disobeying a superior
- commissioned officer

Article 91 - insubordinate conduct toward a warrant officer,
noncommissioned officer or petty officer

Article 92 -  failure to obey an order or regulation
Article 93 - cruclfy or maltreatment
~ Article 94 - mutiny or sédition
Article 95 - resistance, breach of arrest or escape
.Article 96 -  releasing a prisoner without proper authonty
Article 97 - unlawful detention
Article 98 - noncompliance with procedural rules
Article 99 - misbehavior before the enemy
 Article 100 - subordinate compelling surrender -
Article 101 - improper use of countersign
Article 102 - forcing a safeguard
Article 103 - captured or abandoned property
Article 104 - aiding the enemy

Article 105 - misconduct as a prisoner

Article 106 - spying .

Article 109 - waste, spoilage or destruction of property other
than military property of the United States

Article 110 - hazarding a vessel

" Article 111 - drunken or reckless driving

Article 112 - drunk on duty

Article 113 - misbehavior of a sentinel or lookout

Article 114 - dueling

Article 115 - malingering - :

Article 116 - riot or breach of the peace

Article 117 - provoking speech or gestures

Atticle 133 - conduct unbecoming an officer and gentleman

Article 134 - General Article
- abusing a public ammal
- adultery
- bigamy
- worthless checks
- wrongful cohabitation
- dishonorably failing to pay just debts
~ - disloyal statements
- - disorderly conduct; drunkenness
- drinking liquor with a pnsoner
* - - drunk prisoner
- incapacitation from duty due to prior
‘wrongful overindulgence
- false or unauthorized pass offense
- discharging a firearm through negligence
- fleeing scene of an accident
- fraternization
- gambling with subordinates
- impersonating an officer, warrant officer,
NCO, petty officer, or agent or official
- indecent exposure -
* -indecent language
- jumping from a vessel into the water
- wrongful interference with an adverse
administrative proceeding
- breaking medical quarantine
- requesting commission of an offense
- breaking restriction
- offenses against or by a sentinel or lookout
- solicitation of an offense
- straggling ‘
- unlawful entry
- wearing unauthorized insignia
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~‘Calculating Late Payment Interest Penalties - - it
‘Under the Prompt Payment Act: A Primer ' B

. .. . Captain Daniel C. Rattray
' Tnal Counsel, Office of the Staff Judge Advocate
" 10lst Airborne Division (Aerssault) " : : R T
' FortCampbell Kentucky B R S LR OEE

e yt« LN . ' i _"v“' ”-' [,i—l LR f‘-“ . i

Introduction . -~ - e businesses from bidding for ‘[g]oyemment contracts” and; as a
Ce e R IR direct consequence, deprived the government “of the 1nnovatloh"
The life of the law has not been logic, it has been experience.’ and lower prices that result from v1gorous competitive bidding.””
: Accordingly, ;

The twofold purpose of thls artlcle is to survey the proper L RIS
calculation of late payment interest penaltlesz under the Prompt , [b]y lmprovmg [the govemmem s] reputatlon f;«—' il
Payment Act® (PPA) and to prov1de a practical methodology to as areliable payer of its bills, the . .. [g]overn-
calculate late payment interest penalties.* Attomeys must under- ment [would] . . . save substantial amounts of . .
stand the components of the mathemat1cal formulas used to cal- o money . . . first by i mcreasmg the number of .
culate the late payment i mterest penaltles to truly understand how o :compames [that] compete for [the govern-
thls act operates 5o . ment’s] business; and second, by ending the

h - ‘ - contractor practice of inflating estimates to "
Legislative Backdrop of the PPA compensate for [the interest expense created -
N L ‘ by] late bill payments 8 v AN

Before the enactment of the PPA, the government was gener- ‘ Peeemmbn
ally regarded in the business community as a “slow payer” with Congress enacted the PPA *“to prov1de incentives forithe .
little or no incentive to pay its bills.on time.5 Congress believed [glovernment to pay its bills on time."? -In general, the PPA; pro—
that the government’s reputation as a ‘slow payer discourage(d] vides that, if an agency fails to pay a contractor by the required

t o.w. ‘lHomss‘, THE COMMON LAW (1 881 ).

2 The term “penaltles is somewhat: mlsleadlng Late payment interest penalties under the Prompt Payment At are not s6 much’ penalues as they are plam mterest
paymenis—the cost to the United States Government (government) for borrowing money. Congress chose to characterize these interest payments as “penalties” to

“emphasiz[e] to government managers that a stigma [attaches] to the necessity for interest payments caused by an agency’s failure to pay [lts] bxlls on time.”” H. R Rep. No.
97-461, 82d Cong 2d SeSS 8 (1982)‘ repnnted in 1982 U S.C.C AN.111-26.

SPTPNEY D RN IR SRET T e POy T P S L LR R

 The PPA, oﬁginallyven‘ac':ted‘ as Pub. L."No. 97-177, 96 Stat. 85 (1985), codified as amendeéd at 31'"U;S.C. §§ 3901-3906 (1982) {commonly known ‘as'the “Prompt
Payment Act of 1982"), was substantially aménded on October 17, 1988, by Pub. L. No. 100-496, 102 Stat. 2455 (1988) (cornmonly known as; the “Prompt ngmentAct
Amendments of 1988"). v

IS . A v g )
!

R S S TR AR ALY P5% S AR SRR VS T A et

4 This article does not treat any of the myriad of rules and regulations governing or relating to: progress payments; advanced paymients; payments under cost-reimburse-
ment contracts; contract financing payments; lease payments; discount payments; payments to farm producers; grants; electronic fund transfers. tariffs; utility services;
mixed invoices; w1thhold1ng, set-off; reporting requirements; notice requirements; the Tennessee Valley Authonty. the United States Postal Serv1ce the Commodlty Credlt
Corporation; the “Office of Management and Budget Penalty” or “additional penalty;” the acquisition of meat or meat food products; the’* t\eqmsmon ‘of penshable
agricultural commodities; the acquisition of dairy products; the acquisition of edible fats, oils, or food products prepared from edible fats or oils; or the original provisions
of the PPA, including the “fifteen-day grace period.” Nor does this article address the fiscal law aspects of the PPA. For an excellent colmprehenswe analyms of the PPA
and its amendments, see Renner, Prompt Payment Act: An Interest(ing) Remedy For Government Late Payment, Pun. Conr. LJ. 177 (1992)
iyl ‘w»‘"i‘,.q(” ! i
* Furthermore, it behooves attorneys to fully understand their client’s business. An anecdote best illustrates why an attoney can never know enough about his or her
client’s business. Recently, in a review of a finance office’s calculations of late payment interest penalties, the author detected a logic error that evidenced a fundamental
misunderstanding of the PPA, which, had it gone unnoticed, would have cost the government hundreds of thousands of dollars in overpaid interest penalties.

i

* H.R. Rep. No. 97-461, supra note 2, at 111.
" Id
' 1. at 116.

® Id at 111,
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payment date, an interest penalty will be paid to the contractor on
the amount of the payment due.’’ Insuring timely payment of
govermnment contractors is the virtue of the PPA.

A Methodology for Calculating
Late Payment Interest Penalties

The following scenario, which will be modified to enhance
the discussion below, illustrates the rules and regulations that gov-
em the calculation of late payment interest penalties under the
PPA. :

On 25 October 1993, the Department of the
Army awarded a contract for the performance
of custodial services to XYZ, a limited liability
company organized pursuant to the laws of
Delaware. Under the contract, XY Z submitted
an invoice to the contracting officer’s
representative (COR). The invoice was dated
19 May 1995. (Assume that the services were
performed on the same date.) The invoice was
in the amount of $23,340. It was proper in all
respects.- The contract provided that invoices
presented thereunder be submitted to the COR
for payment but did not establish a specific
payment date or a specific acceptance period.
The contract also provided that a certified
invoice constituted the receiving report. The
COR received the invoice on 22 May 1995,
and annotated it accordingly. On 25 May
1995, the COR certified the invoice for
payment, less $3340 for failure to meet
acceptable quality levels (AQLs), and
forwarded it to the Finance and Accounting
Office (FAO) for payment. The FAO paid the
invoice with a check dated 28 August 1995,
less $3340 for failure to meet AQLs. The FAO -

paid alate payment interest penalty at the same
time.

When Does the PPA Apply?

. The PPA applies to invoice payments' made by an agency to
a contractor pursuant to contracts between an agency and a con-
tractor for “the acquisition of property or services” entered into
on or after 1 October 1982.'* Whether or not the PPA applies to a
particular transaction depends on the affirmative resolution of three
subordinate issues: (1) the timing of the transaction; (2) the par-
ties to the transaction; and (3) the nature of the transaction. If any
of these subordinate issues is resolved in the negative, the PPA

does not apply

' The Tlmmg of the 'lhnsaétio_h
Was the “Contract” Awarded On or After 1 October 1 982?

The PPA apphes to contracts for the acqulsmon of property
or services entered into on or after 1 October 1982." A “con-
tract,” for the purposes of the PPA, is:

any enforceable agreement, including rental

and lease agreements, purchase orders

(including obligations under Federal Supply
* Schedule contracts), requirements-type (open-

ended) service contracts, and blanket purchase

agreements between an agency and a.

contractor for the acquisition of property or
. _services."

The contract award date determines the applicability of the
PPA."* In the scenario, the contract was awarded on 25 October
1993. Hence, the timing of the transaction accords with the tem-
pora] reqmrements of the PPA.

10 31 U.S.C. § 3902(a) (1988). The PPA walks a tightrope between paying the government's bills too early, which forces the United States Treasury to either withdraw
funds from interest bearing accounts or borrow funds at a premium, and paying them too late, which obligates the government to pay interest on its “borrowing.” The

Office of Management and Budget (OMB) requires agencies to “make payments no more than seven days prior fo the [required payment] date, unless . .

is necessary;” and encourages agencies “to experiment with the timing . .
date without exceeding it.” OMB Circ. A-125 (Rev.) § 4(1) (1989).

I The PPA also applies to other types of payments that are not treated in this article.

. earlier payment

. of their payments” in order “to pay proper invoices as close as possible to the [required payment)

i

12 pyb. L. No. 97-177, 96 Stat. 85 (1985); OMB Circ. A-125 (Rev.) § 2(a) (1989); GeNerAL SErvs. ApmiN, ET AL., FeperaL Acquisrnon Rea. 32.901, 32.907-1(a)(1) (1 Apr.

1984) [hereinafter FAR].

" Pub. L. No. 97-177, 96 Stat, 85 (1985).

4 OMB Circ. A-125 (Rev.) § 1(e) (1989). Part 32 of the FAR does not define “contract” or "acquisiﬁon." But see FAR, supra note 12, 2.201. .

15 OMB Circ. A-125 (Rev.) § 2(a) (1989); Renner, supra note 4, at 243-44.
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-The Parties to the Transaction '

Is the Contract Between an “Agency” and a “Contractor”?

The PPA applies to contracts “awarded by all executive branch
agencies.”!® The term “agency”’ has the same meaning given it in
§551(1) of the Administrative Procedure Act.'” It includes mili-
tary exchanges and commissaries.!®, The Congress, the courts,
the governments of territories or. possessions; the government of
the District of Columbia, courts-martial, military commissions
and military authority exercised in the field in time of war .orin
occupled terntory are not agencres within the meamng of the PPA.Y

A “contractor for the purposes of the PPA is any person (in
the juridical sense) carrying on a profession, trade or business, or
a nonprofit entity operating as a contractor. The term includes
state and local governments, but does not include federal enti-
ties.?

[ PEEE N
RN (R Lo ey [ERE N

In the scenario, the parties to the transaction are the Depart-
ment of the Armyand XYZ, ‘a limited liability company orga-
nized under Delaware laws. The Department of the Army is an
agency, and XYZ is a contractor, both within thé meaning of the
PPA.
wivftio - The Transaction « <

RERFTHON RTINS SEER S T B R S

Did the Contractor Submit a " Proper Invoice” ?

poete o F A D E
PN L HE T LT

An “invéice” is a bill or a Written request for payment sub-
mitted by a’ contractor for property delivered or services
performed.?' A proper invoice under the PPA must meet the mini-
mum contractually specified standards and other contract terms
and conditions for submissions, and there must be no dispute be-
tween the parties as to quantity, quality, or contractor compliance
with contract requirements.?: If .a dispute exists between the par-
ties concerning either the payment amount, the quantity or qual-
ity of the property delivered or the services performed, or con-
tractor compliance with other contract requirements, the payment
period is “tolled.”?® A *‘proper invoice” must contain or be ac-
companied by:

'* 31 U.S.C. § 3901(a)(2) (1988); OMB Circ. A-125 (Rev.) §§ 1(g), 2(a)(1) (1989).

" 31'USC. § 3901(a)1) (1988); OMB Circ. A-125 (Rev.) § 1(6) (1989).
. QMB Cire. A-125 (Rev.) § 1(b) (1989).

» 1d.

. 1) the name and address of the contractor; '

B R R "\L o R
R .

(2) the invoice date; = "

(3) the contract number or other authonzatlon

for the ‘property delivered' or ‘services

performed (including the order number and‘
: COntract line’item number) R

Lo ; T iy (R

4) the deseription, the 'quantity, and the price
of the property actually delivered or the
services actually performed;

(5)’ “the'shipping‘ and payment 'terrns;'

(6) the name trtle telephone number and
complete mailing address of the responsrble
official to whom payment is to be sent;

(7) the name (if available), title, telephone
number, and complete mailing address of the
responsible official to be notified in the event
that the invoice'is defective; and
(8) any othet substantiating documentation or
information 'required by the contra'ct.24 SR
In the scenario, the invoice submltted by XYZ was proper. It
met the minimum contractually specrﬁed standards and other con-
tract terms and condmons for invoice submrssrons and was other-
wise proper in all respects

When Is an Invoice “Received”? . . ;
. [ | S
The date that a proper:invoice is received by the.agency is
important for two reasons. It is used to determine the required
payment date and to calculate the date when a late payment inter-
est penalty, if any, begins to accrue.”® A proper invoice is re-
ceived by the agency on the latter of:

I P I

2 31 U.S.C. § 3901(a)(2) (1988); OMB Circ. A-125 (Rev.) § 1(g) (1989). The statute uses the term “business concern.” - [ T PR

# OMB Circ. A-125(Rev.) § 1(1) (1989); FAR, supra note 12, 32.902; Renner, supra note 4, at 199. _ Sy

2 FAR, supra note 12, 32.902,

Dt e gy ; [
B T LA '

B 31 U.5.C. § 3907(c) (1988); OMB Circ. A-125 (Rev.) §§ 7(c)(1), 13(2)(3) (1989); FAR, supra note 12, 32.902; 32.905(a)(1)(ii), 32.907-1(f); Renner, supra note 4, 315.

% 3] U.S.C. § 3901(a)(3) {1988); OMB Circ.’A:125 (Rev.)'§ 5(b) (1989); FAR, supra note 12, 32.905(). -1 ¢+ fvbiati i

® 31 U.S.C. § 3901(a)(4) (1988); OMB Circ. A-125 (Rev.) §§ 1(n), 4(d) (1989); FAR, supra note 12, 32.901-1(a)(1).~ =5 070 00 it g
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(1) the date that the designated billing office : - -
(DBO) actually receives the invoice, if the
DBO annotates the invoice with the actual date -
of receipt at the time that the invoice is actually

. received; or

(2) the date that the property delivered or the
services performed are actually or construc-
tively accepted by the agency, whichever
occurs first.¢ -

“Acceptance” is the act by the agency acknowledging that
property delivered and services performed conform with the con-
tract requirements.?’
agency official in a writing, commonly known as a receiving re-
port.® ;

The DBO is the governmental or nongovernmental office or
employee designated in the contract to first receive invoices from
the contractor.?’. Typically, the DBO is the COR’s office, but it
also may be the disbursing office, the contract administration
office, the requiring activity, the contract audit office, or a non-
governmental agent.*® The DBO is required by regulation to an-
notate invoices with the date that they are actually received—
usually by a date stamp.*!

The Constructive Acceptance Rule

Under the PPA, property delivered and services performed
are deemed accepted by the agency on the seventh day after the
date that the property actually is delivered or the services are
actually performed and completed, unless the agency accepts be-
fore the seventh day after delivery or performance, or the con-
tract specifies a longer acceptance period.?> If the agency has
accepted the property or services before the seventh day after de-
livery or performance, this date controls.®

Acceptance is evidenced by an authorized

The contracting officer may determine that a longer accep-
tance period is required to afford the agency time and opportunity
to inspect and test the property delivered or to evaluate the ser-
vices performed and completed. The contracting officer may not
specify a longer acceptance period in a contract for the acquisi-
tion of a brand-name commercial item for authorized resale.* .

Failure to Annotate a Proper Invoice:
Constructive Receipt

“If the DBO fails to annotate an invoice with the date of actual
receipt, the invoice is deemed received by the agency on the in-
voice date.’® The date that the invoice was actually received and
the date that the property or services were actvally or construc-
tively accepted by the agency are not relevant.

In the scenario, the office of the COR actually received the
invoice on 22 May 1995. The COR properly annotated the in-
voice with the date received. The COR accepted the custodial
services performed and completed by XYZ within seven days—
on 25 May 1995—by certifying the invoice for payment. Be-
cause the custodial services performed and completed by XYZ
were accepted by the Department of the Army before the seventh
day after the services were performed and completed by XYZ,
and because the invoice was received by the COR—22 May
1995—before the services performed and completed were ac-
cepted by the COR, the invoice is considered “received” by the
Department of the Army on 25 May 1992.

This date is used to determine the required payment date and
is also the date that an interest penalty begins to accrue, if at all.
If the COR had failed to annotate the invoice with the date actu-
ally received, the invoice would have been deemed to have been
received on the date appearing on the invoice—19 May 1995,
and this date would have been used to determine the required
payment date and the accrual of any late payment interest pen-
alty.

%®31USC § 39dl(a)(4) (1988); OMB' Circ. A-125 (Rev.) § 1(n)(1) (1989); FAR, supra note 12; 32.905(a)(1).

¥ OMB Circ. A-125 (Rev.) § 1(a) (1989).

% Id. § 1(0) (1989); FAR, supra note 12, 32.902.

» OMB Circ. A-125 (Rev.) § 1(i) (1989); FAR, supr; note 12, 32.902.
% OMB Circ. A-125 (Rev.) § 1(1) (1989); FAR, supra note 12, 32.902.

31 OMB Circ. A-125 (Rev.) § 4(b)(1) (1989); FAR, supra note 12, 32.905(h).

2 3] U.S.C. § 3901(a)(4)(A)ii) (1988); OMB Circ. A-125 (Rev.) § 1(n)(1) (1989); FAR, supra note 12, 32.905(a)(1)(ii).

3 OMB Circ. A-125 (Rev.) § 1{n)(1)(i) (1989); FAR, supra note 12, 32.905(a)(1)(ii).

% OMB Circ. A-125 (Rev.) § L(n)(1)(i) (1989); FAR, supra note 12, 32.905(a)(1)(i).

¥ 31 U.S.C. § 3901(a)(4)(B) (1988); OMB Circ. A-125 (Rev.) § 1(n)(2) (1989).
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When Is Payment Due Under the. PPA" ey the date that the invoice was actually received or.the date that the
y TN property orservices were actually or const:ructlvely accepted by

The Requzred Payment Date P e the agency"i - e
" The* requrred payment date;” referred to as “the date that pay- : Retum of “Improper” Invoices
ment is due” or the “due date,” is the date thé agency should pay
a proper invoice.”® If payment is made on or before the required The DBO must review each invoice submitted by a contrac-
payment date, then payment is considered trmely and no late pay- tor to insure that each is proper within the meaning of the PPA.*
ment interest penalty accrues. - . . Deficient invoices are “improper” and must be returned to the
: contractor for correction. The DBO has seven days to return im-
Under the PPA, payment is due on the date specified in’the proper invoices to the contractor for correction, and the DBO must
contract?” All solicitations and contracts that are subject to the specify, the reasons why an invoice is improper.*’, If the DBO
PPA must specify payment due dates.®® If the contract does not- fails to return an improper invoice to a contractor within seven
establish a specific payment due date, then payment is due thirty days afteritis actually received, the number of days that are avail-
days after a proper invoice is received by the agency.” - = able to the agency to pay the corrected i invoice on time, without

incurring a late payment interest penalty, is reduced by the num-

‘ , ber of days over seven that the DBO used to return the improper

Countmg ~Days R T o %
» invoice to the contractor.

SN
[

B ‘For the purpose of determmmg the reqmred payment date, In the scenario, the contract did not establish a specific pay-

days” means calendar days, including weekends and holidays, ment date. The invoice was proper in all respects, and the COR
unless the required payment date falls on 4 weekend or a holi- properly annotated it with the date that it was actually received,
day.* H the required payment date falls on a weekend or a holi- 22 May 1992. On 25 May 1992, less than seven days after the
day, payment may be made on the following business day custodial ‘services were performed and completed by XYZ, the
without incurring a late payment interest penalty.* When deter- COR certified the invoice for payment, thereby accepting the ser-

mining the required payment date, the rule is to count as one’ vices. Payment of the invoice was due thirty calendar days there-

42 : 4 .
the day following the pemnent event. R » after, on 24 June 1992.
Failure to Annotate a Proper‘ ‘Invdi'ée;'kepri.'s';e o How Much Money Is Due a Contractor?
If the DJBO fails to annotate a proper invoice wrth the date of The “amount of the payment due” is the approved invoice
actual receipt, the invoice is considered received on the invoice arriount ¥’ It is this amount, or some unpaid portion thereof, that a
date. Payment i is due thrrty days thereafter, without reference to late payment interest penalty, if any, will be paid. In the scenario,

% OMB Circ. A-125 (Rev.) § 1(k) (1989); FAR, supra note 12, 32.902. ‘ C P : R
¥ 31 U.S.C. § 3903(a)(1)(A) (1988); OMB Circ. A-125 (Rev.) § 4(e)(1) (1989).
3 FAR, supra note 12, 32.903, 32.905(a)(1).

¥ 31 U.S.C. § 3903(a)(1)(B) (1988); OMB Circ. A-125 (Rev.) § 4(€)(2) (1989); FAR, supra note 12, 32. 905(a)(1) “Recelpt" is a term of art under the PPA. The definition
encompasses its ordinary (and constructive) sense and concepts of actual and constructive acceptance. : ot

“ OMB Circ. A-125 (Rev.) § 1(h) (1989); FAR, supra note 12,32.902. ) ‘ o I

‘! OMB Circ. A-125 (Rev.) § 4(n) (1989). Currently, there ie no equivalent provision in the FAR, and therefore, OMB Circular A-125 and the FAR are in conflict. The
Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council have proposed changes to the FAR that will bring it into accord with OMB Circular
A-125. See 59 Fed. Reg. 23,776 (1994) (to be codified at 48 C.FR. §§ 32, 52) (proposed May 6, 1994). Lo

“ Der'T oF ARMY, ReG. 37-1, ARMY Accounting AND Funp CoNTRoL, para. 20-43(a) (30 Apr. 1991) [hereinafter Army Regulation 37-1}. . Lo,
4 31 U.S.C. § 3901(a)(4)(B) (1988); OMB Circ. A-125 (Rev.) § 1(n)(2) (1989); FAR, supra note 12, 32.905(a)(2).

4 31 U.S.C. § 3903(a)(7)(A) (1988); OMB Circ. A-125 (Rev.)§4(b)(2) (1989). v e e e

“ 31 US.C. §3903(a)(7)(B) (1988); OMB Circ. A-125 (Rev.) § 4(b)(3) (1989); FAR, supranote 12,32.905(}. . ., .. , C C
4 31 US.C. § 3903(a)(7)(C); OMB Circ. A-125 (Rev.) §§ 4(b)(4), 7(a)(7) (1989); FAR, supra note 12, 32.905(¢), 32.907-1(b). 1 T

7 The amount of the payment due also may include unpaid late payment interest penalties that have been added to the principal amount of the debt. 5.
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the amount of the payment due was $20 000 ($23 340, less $3,340
for failure to meet AQLS). - ST R

" When Is an Invoice “Paid” g
re Within the Meanihg’ of the PPA? '

Determining when an invoice is paid is perhaps the most con-
troversial ‘issue under the PPA. An “invoice payment” is a
disbursement of money by an agency to a contractor for the ac-
quisition of property or services.* Invoices are paid by the desig-
nated payment office. The “designated payment office” is the
office or employee desxgnated in the contract to make invoice
payments. .

The PPA provides that payment is deemed to be made, depen-
ding on the méthod used by the agency,” either on the date thata
check for payment is dated or on the date that an ‘electronic fund
transfer is made.”® Where a contractor’s failure to receive pay-
ment is outside the control of the agency, the date that the con-
tractor actually receives the payment is immaterial.2 To.insure
that agencies do not manipulate the payment rule of the PPA, the
OMB mandates that checks must be mailed and electronic fund
transfers must be made on the same date that the payment action
is dated 5 :

A recent decision of the Armed Serv1ces Board of Contract
Appeals (ASBCA) has partially abrogated the payment rule of
the PPA.* In the appeal of Sun Eagle Corp.,* the contractor sought

‘¢ FAR, supra note 12, 32.902.

“ OMB Circ. A-125 (Rev.) § 1(c) (1989); FAR, supra note 12, 32.902,

% 31 U.S.C. § 3901(a)(5) (1988); OMB Circ. A-125 (Rev.) § 1(m); FAR, supra note 12, 32.902 [hereinafter payment rule of the PPA].

late payment interest penalties under the PPA on two invoices
where the checks for payment had been *dated, signed, correctly
addressed, and placed in an envelope for mailing in a timely man-
ner’’* but were stolen by an employee of an independent contrac-
tor before they could be mailed. iBoth checks were canceled by
the agency and “[playments were made several months later by
replacement check.”” The :ASBCA held that:the agency’s in-
voice payments were late within the meaning of the PPA and found
the agency liable’ for late payment interest penalttes 58

In the Sun Eagle Corp demston,” the ASBCA stated that their
understanding of the legislative intent of the PPA is that contrac-
tors “receive payments in a timely manner.”® After discussing
the general rule that, absent an agreement to the contrary, a check
constitutes only conditional payment by the drawer and does not
liquidate a debt until it 'has been presented for payment by the
drawee,®' the ASBCA "found no indication that Congress may
have intended to change this judicially developed rule or estab-
lish a different rule for payments by check.”® !

., Arguably, the ASBCA's focus on the contractor’s receipt of
payment and liquidation of the debt misses the point of the PPA.
The payment rule of the PPA only establishes the agency’s obli-
gation to deliver payment in a timely manner with the correspond-

ing duty to pay a late payment interest penalty for not honoring

that obligation, The ASBCA is correct in asserting that Congress
did not intend to change the conditional payment rule when the
discharge of an agency’s debt is germane. However, it does not

follow that Congress necessarily intended a contractor’s receipt

P

3! The date that an electronic fund transfer is made is known as the “settlement day” in the banking and finance industry.

52 Matter of Four Square Constr. Co., 64 Comp. Gen. 32 (1984).

$3 OMB Circ. A-125 (Rev.) § 4(n) (1989); FAR, supra note 12, 32.903. The FAR provision currently provides that * “[c)hecks will be mailed and electronic funds [sic]
transfers will be transmitted on or about the same day the payment action is dated.” The proposed changes to the FAR, if implemented, will bnng this; provnsnon in line with

the OMB Circular A-125.. See 59 Fed. Reg 23,776 ( 1994) (to be codified at 48 C. P R. §§ 2, 52) (proposed May 6, 1994)

3 Sun Eagle Corp ASBCA Nos 45985, 45986 94-1 BCA § 26, 425
s Id.

% Id. at 131,461,

I

* Id at 131,464,

¥ I

® Id. at 131,463.

81 See, e.g., United States v. Forcellati, 610 F2d 25 (lst Cir. ). cert. demed 4450U.5.944 (19‘79)

82 94.1 BCA, supra note 54 at 131,463,
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of payment to dispose of the issue whether payment is late within
the meaning of :the: PPA:: Congress intended that the PPA “be
administered in such a way as to provide for payment on the date
[that] payment is due” but arguably did not intend that a late pay-
ment interest penalty be paid in the event that a check—dated on
the date that payment is due—did “not.reach a contractor until
threc or ﬁve days later.”€? Congrcss wanted to ma.kc the PPA:

as easy to admlmster as possnble Therefore
~ recognizing that brief delays may follow the

" date a government check is dated for payment .. -

. orleaves the government’s payment office, the : -
Committee decided. that the government's
obligation to make payment would nonethe- -
:less be considered fulfilled as of the date the

~-government’s check is dated for payment.
Only:in- this way is it possible for.the
government to assess its mterest penaltles 'J
before a check is issued . :

“Sun Eagle Corp.%® seems to indicate that payment is deemed
to be made undér the PPA on the date that a check for the pay-
ment s dated—unless the contractor does not receive the check—
in which case payment is not made under the PPA. Stated this
way, it seems that the ASBCA's faulty reasoning is exposed, and
it appears that Sun Eagle Corp 8 i is an abcrrahon ]ackmg prece-
dential value.® & -

*In the scenario, the FAO paid XYZ on 28 August 1995, the
date that the check for payment was dated.

% 8. Rer. No. 302, 97th Cong., Ist Sess. 11 (1981).
“Id
% Sun Eagle Corp., ASBCA Nos. 45985, 45986, 94-1 BCA § 26,425.

® Id.

bt

S

i#.".When Is Payment of an Invoice Considered ‘“Late”
Within the Meaning of the PPA? .

If an agency fails to pay a contractor on or before the required
payment date, payment is late within the meaning of the PPA, and
a late payment interest penalty must be paid on the amount of the
payment due.®® Contractors are not entitled to late payment inter-
est penalties of less than one dollar.®® _Any late payment jnterest
penalty owed by an agency must be paid automatically, whether
or not the contractor has requested it.” .

. 'The late payment interest penalty begins on the day after the
required payment date and ends on the date that the principal
amount of the debt and any accrued interest is paid.”" A late pay-
ment interest penalty, will not continue to accrue after a claim for
the late payment interest penalty is filed under the Contract Dis-
putcs Act (CDA) of 1978 or for more than one year.”

i+ The late payment mterest penalty is. computed at the mterest
rate established by the Secretary of the Treasury for interest pay-
ments under section twelve of the CDA that is in effect on the day
after the required payment date.” This interest rate is known as
the ‘Renegotiation Board Interest Rate,” the “‘Contract Disputes
Act Interest Rate,” or the “Prompt Payment Act Interest Rate.””*
The interest rate is set semniannually and is published in the Fed-
eral Register on or about the first of January and the first of July.”

‘A late payment interest penalty accrues daily on the amount
of the payment due from the day after the required payment date

o8 Cumpare Suri Edgle Corp supra note 65, wirh Toombs and Co Inc., ASBCA Nos 35085, 35086 89 1 BCA'][Z[ 402 (CCH 1989) (rema.rkmg wn.h approval on the
payment rule as expressed in the statute) and Ricway, Inc., ASBCA No, 29983,'86-2 BCA { 18,841 (CCA, 1986) (remarking with- approval on the payment rule as
expressed in the statue} and Zinger Constr. Co., ASBCA No. 31221, 85-3 BCA 18,508 (CCH, 1985) (emphasizing the payment rule expressed in the statute).

@ 31 U.S.C. § 3902(a) (1988); OMB Circ. A-125 (Rev.) §§ 4(k), (p) (1989); FAR, supra note 12, 32.903, 32.907-1(2)(4).

% 31 US.C. § 3902(c)(1) (1988); OMB Circ. A-125 (Rev.) § 7(a)(8) (1989); FAR, supra note 12, 32.907-1(e).

™ 31 US.C. § 3902(c)(1) (1988); OMB Circ. A-125 (Rev.) §§ 4(Kk), (p). 7(b)(2) (1989); FAR, supra note 12, 32.903, 32.907-1(a).

" 31 U.S.C. § 3902(b) (1988); OMB Circ. A-125 (Rev.) § 7(a)(2) (1989).

™ 31 U.S.C. § 3907(b)(1) (1988); OMB Circ. A-125 (Rev.) § 13(a}(2) (1989); FAR, supra note 12.‘3‘2.907-1(e).

» 31 US.C. § 3902(a) (1988), OMB Circ. A-125 (Rev.) §8 1(d), 7(2)(1) (1989); FAR, supra note 12, 32.907-1(d).

™ OMB Circ. A-125 (Rev.) § 1(d) (1989); FAR, supra note 12, 32.907-1(d).

URIES

31 U.S.C. § 3902(a)(1988); OMB Circ. A-125 (Rev.) § 1(d) (1989); FAR, supra note 12, 32. 907-l(d) A list of PPA interest rates from July 19710 r.he prescnt may be
found in the Government Contracts Reporter at 26,630. .
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until payment of the principal-amount of the debt and any ac-
crued interest is made.™ The amount of an accrued late payment
interest penalty unpaid after a thirty-day period is added to the
principal amount of the debt.””- The late payment intefest penalty
continues to accrue so long as it remains unpaid, or until a claim
for the unpaid late payment interest penalty is filed under the CDA,
or a year has elapsed, whichever occurs first.™

Only one ‘interest rate is used to calculate the late payment
interest penalty on any one late invoice payment even if the inter-
est rate changes during the period that the late payment interest
penalty is owed.” Because the PPA interest rate remains fixed,
an agency may not take advantage of downward fluctuations in
the interest rate.®® This rule is consistent with Congressional in-
tent that agencies not shop for interest rates by manipulating the
dates that payments are made.®

If a late payment interest penalty is not paid automatically on
the same date that the approved amount of the underlying invoice
is paid, but paid at a later date or not at all, an interesting problem
may arise concerning the monthly compounding of a late pay-
ment interest penalty. Accordmg to Renner:*

{a] literal reading of the statute (“an amount

of an interest penalty unpaid after any thirty- -

. day period shall be added to the principal .
~. amount”) and [the] FAR (“interest accrued at

the end of any thirty-day period will be add-

ed to the approved invoice payment amount”)

leads to:the conclusion that interest will not

compound if payment is made on or before

the twenty-ninth day after payment is late.®

Application of the PPA as a waiver of sovereign immunity
must be construed narrowly.* If a late payment interest penalty
is not automatically paid on the same date that the approved
amount of the underlying invoice is paid, but is paid at a later date

or not at all, a late payment interest penalty cannot accrue on the
unpaid amount of any late payment interest penalty until it is added
to (and becomes a part of) the principal amount of the debt——that
is, until after thirty days have elapsed. For example, if an invoice
is paid less than thirty days after the required payment date, and
the late payment interest penalty is paid at a later date, but still
less than thirty days after the required payment date, a late pay-
ment interest penalty cannot accrue on the unpaid amount of the
accrued late payment interest penalty because it has not been added
to the principal amount of the debt. The same result occurs when
the late payment interest penalty is paid later than thirty days af-
ter the required payment date although only for the period during
the first thirty days after the required payment date.

Calculating Late Payment Interestk
. Penalties—the Hard Way

The formula to calculate late payment interest penaltles fol-
lows:

Prmcnpal X Int mgt Rate x Days = Interest
K Penalty

The calculation is based on a 365-day year.* Because the late
payment interest penalty is compounded monthly, the number of
days used in any one equation will never exceed thirty.

In the scenario, the FAO paid a late payment interest penalty
to XYZ. How much interest under the PPA did the FAO pay to
XYZ on the date that the invoice was paid? The F&AO paid
XYZ on the invoice sixty-five days after the required payment
due date. Because accrued PPA interest that remains unpaid is
compounded monthly, only the first thirty days that the payment
was late may be captured in the first equation. The PPA interest
rate in effect on the day after the date of the required payment due
date was six and seven-eighths percent or .06875.

™ 31 U.S.C. § 3902(c)(1) (1988); OMB Circ. A-125 (Rev.) §§ 4(K), (p), 7(b)(2) (1989); FAR, supra note 12,32.903, 32.907-1(a), (d).

™ This is known as “compound interest” in the banking and finance industry, and accrued interest added to the principal amount of the debt after a thirty-day period is

“compounded monthly.”

™ 31 U.S.C. § 3902(¢) (1988); FAR, supra note 12 32.907-1(d).

® 31 US.C. § 3902(a) (1988); FAR, supra note 12, 32. 907 1(d) This rule does not apply when calculating interest under the CDA.

'

o Renner, supra note 4, at 226.
% S, Rer. No. 302, supra note 63, at 11; Renner, supra note 4, at 226.
2 Renner, supra note 4, at 226.

2 Jd ar226-27.

M See, e.g., Library of Congress v. Shaw, 478 U.S. 310 (1986); Rtarmer. supra note 4, at 183-87, 226-27.

5 OMB Circ. A-125 (Rev.) § 7(a)(11) (1989).
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$20 000 x ' .06875 :x :30..= $114,58

" Because the late payment interest penalty -is ’ccmp0unded
monthly, $114 58 must be added to the prmcipal amount of the
‘debt.

$20 000 + $114 58 $20 114 58

$20 114 58 x ,Q§§Z§ x 30
“""': 360 ‘

$115 24

The final equations Captufg Yth'e rémaining' five days that in-
voice payment was late

$20,114.58 + $115 34 = $20,229.82

1$20,229.82 x 06875 x 5 = $19.32
360

The sum of the results of theééuaﬁoné is the late payment
interest penalty that the F& AO paid to XYZ on 28 August 1992.

© 811458+ 8115244 819322924914

':‘Caléula'tingvv Late Payménf Interest
Penalties—ﬁhe Easy Way

~ An easier and faster way to calculate late interest penaltics
iunder the PPA uses Army Regulation 37-1 (AR 37-1)% which
contains a chart entltled “Prompt Payment Act Interest Penalty
Chart.” The chart is a compendium of factors that reﬂects con-
_‘snderatlon of the number of days that an invoice payment may be
Iate and includes the PPA interest rates from six through ten and
seven-eighths percent. 'Each 1nd1v1dual factor is adJusted to'ac-
count for monthly compounding. The horizontal axis of the chart
describes the PPA interest rate in effect on the day after an in-
voice payment is due. The vertical axis describes the number of
days that an invoice payment is late. To use the chart to calculate
a late payment interest penalty, multiply the amount of the pay-

ment due by the factor that appears at the intersection of the hori- - -

zontal and vertical axes.

In the scenario, assume the invoice was paid thirty days late.
The PPA interest rate in effect on the day after the required pay-
ment date was .06875. The factor that appears at the intersection
of the horizontal (.06875) and vertical (30) axes. is .0057292.8
Multiply this factor by the amount of the payment due to yield the
late payment interest penalty.

.0057292 x $20,000.00 = $114.58

% AR 37-1, supra note 42, at 811.

¥ Id at 812.

- Calculating Late Payment Interest Penalties—Revisited

If, in the scenario, the FAO had failed to pay XYZ the late
payment interest penalty, all of the factors in the calculation would
remain the same, but the late payment interest penalty would ac-

.crue for the entire year.

$20,000 X ,Q§§7§ x 30 = $114.58
: 360 e L

$2000O + $114 58 $20 114. 58

$20 114.58 x 06875 x 30 ="$115. 24

. : ‘ 360
$20,114.58 + $115.24‘ =$20,229.82

$20,229.82 x 06875 x 5 = $19.32
T a0 , ,

In the followmg equauons note that the mterest is not com-
pounded because unpaid late payment interest penalties are not
added to the principal amount of the debt until thlrty days have
passed.

On 28 August 1992, the F&AO pald XYZ the approved
amount of the invoice. The following equations’ must reflect a
reduction of the prmmpal in an amount of $20 000

$20 229. 82 - $20,000.00 = $229 82

$229.82" x 06875 x 25 = $1.10
360

| $220.82+$19.32 + $1.10 = $250.24_

$250.24 x 06875 x 30 = $1.43
360

$250.24 + $1.43 = $251.67

-$251.67 - x...06875 x 30 = .$1.44 ..
360 B

U $251.67+$144=8253.11

x 06875 x 30 = $1.45
360 T

$253 11

$253.11 + $1.45 = $254.56
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-_—

- $254.56 x: .06875 x 30 = $1.46
360

$254.56 + $1.46 = $256.02

$256.02 x .06875 x 30: = $1.47
360

 $256.02 + $1:47 = $257.49

$257.49 x 06875 x 30 = $1.48
360

 $257.49 + $1.48 = $258.97

$258.97 x 06875 x 30 = $148
0

$258 97 +. $l 48 $260 45 :

$260.45 x ,0687 5 x 30 = $1.49
360

$260.45 + $1.49 = $261.94

$261.94 x 06875 x 30 = $1.50
360

$261.94 + $1.50 = $263.44

" If the FAO had failed to pay XYZ the late payment ‘interest
penalty, the Department of the Army would have owed XYZ a
late payment interest penalty in the amount of $263.44.

When an agency fails to pay the late payment interest penalty
on the same date that the approvéd amount of the invoice is paid,
itis not possnble to calculate the late payment mterest penalty the

“easy way” without sacrificing accuracy Usmg the example
above, the shorthand method achxeves a result that is very close
to the correct amount of the late payment’ mterest penalty

The first step is to caleulate the late payment interest penalty
as if it had been paid on the same date that the approved amount
of the invoice was paid. The $20,000 was paid to XYZ sixty-five
days late, and the PPA interest rate in effect on the day after pay-
ment was due was .06875. The factor that appears at the intersec-
tion of the horizontal (.06875) and the vertlcal (65) axes of the

¥ Id at811.°
® I
% Id. at 818.

* Id. at 812.

chart in AR 37-1% is 0124132 Multlply thxs factor by the ap-
proved amount of the invoice. ' e

0124132 x $20,000 = $248.26

The next step is to figure the late payment interest penalty on
this amount. In the scenario, this amount was not paid for an-
other 295-days. The factor that appears at the intersection of the
horizontal (.06875) and vertical (295) axes of the chart in AR 37-
1¥ 5 .0563368.% Multiply this factor by the late payment interest
penalty on the approved amount of the invoice.

0563368 x $248.26 = $13.99
The ﬁnal step is to add the two results
$248.26 + $13.99 = $262.25

The result using the shorthand method is within $1.19 of the
correct result.

If, in the scenario, the FAO had paid the approved amount of
the invoice twenty-nine days after payment was due and paid the
late payment interest penalty on the sixty-ninth day, what would
be the amount of the late payment interest penalty?

Once again, the PPA interest rate in effect on the day after the
payment was duc was .06875. To capture the first thirty days of
the late payment interest penalty, two equations are necessary to
account for the payment of the approved amount of the invoice
on the twenty-ninth day.

$20,000 06875 x 29 =

$110.76
360 '

" You can also do the first equation the easy way by multiply-

llng" the factor that appears at the intersection of the horizontal

(06875) and vertical (29) axes of the chan in AR 37-[9‘ by t.he
approved amount of the invoice.

!

0055382 x $20,000 = $110.76

A late payment interest penalty in the amount of $110.76
should have been paid automatically to XYZ on the same day
that the approved amount of the invoice was paid. Because the
FAO paid the approved amount of the invoice on the twenty-ninth
day after the required payment due date, but did not automati-

cally pay the late payment mterest penalty at the same time,
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$20,000 must be subtracted from the principal for the sécond equa-
tion, which accounts for the last day of the first thlrty-day jperiod
after the requrred payment date.

$20,000 - $20,000 = so] "

’ $0 Cx 06875  x

e 360 L e

_ Onthe ,tlﬁ'_ﬁeth day after the required payment date. the un-

paid late payment interest penalty that accrued was added to the
principal amount of the debt.

$0 + $110 76 + $0 $110 76
In the modified scenaﬁo above, the late payment interestpen-
alty remained unpaid for another thirty-nine days before the FAO
paid it.

e

$110.76 + $0.63 =$111.39 -7 .1 "¢

T

'$0.19

$111.39 'x 06875 x 9 =
DR 360 : R

$111.39 + $0.19 = $111.58.

When the FAO paid the late payment interest penalty on the
sixty-ninth day after the required payment date, it paid a late pay-
ment interest penalty to XYZ in the amount of $111.58.

Conclusion

Various rules and regulations govern the calculation of late

‘payment interest penalties under the PPA, and an attorney’s un-

derstanding of how late payment intérest penalties are calculated
can benefit the client. An attorney can never know too much
about his or her client’s business. Understanding how late pay-

‘$110.76 x 06875 % = $0.63 ment interest penalties dre calculated means that the other legal
360 o aspects of the PPA may be mastered without difficulty.
LI ‘ | ?" "7: . . ’ ‘r
- USALSA Report
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Enwronmental Law Dmswn Notes
Recent Envrronmental Law Developments

. The Environmental Law Division (ELD), Umted States Army
Legal Services Agency (USALSA), produces The Env:ronmenml
" Law Division Bulletin (Bulletin) to inform Army environmental
" law practitioners of current developments in the environmental
law arena. The Bulletin appears on the Legal Automated Army-
Wide Bulletin Board Systems, Environmental Law Conference,
with limited distribution of hard copies. Below is the content of
the latest 1ssue (volume 2, number 10):

!

il

Endangered Specles Regulatlon L
Upheld by the Supreme Court Lo

On29 June 1995 the United States Supreme Court ruled in
‘favor of the Department of Interior and environmental £Ioups in
Babbint, Secretary of Interior v. Sweet Home Chapter of Commu-
nities for a Great Oregon.! The Supreme Court upheld the Inte-
rior Department’s regulation that interprets the “take” provision
of the Endangered Species Act (ESA). The Interior Department’s

! No. 94-859, 1995 U.S. LEXIS 4463 (June 29, 1995).

SRS

Pobnom W

" United Statés Army Legal Services Agency

regulatlon prohrblts “taking” a llsted specles by causing indirect
harm to a species through adverSe habrtat modlﬁcatton ‘

rt L ETE : i ; oo
The Court found that the Intenor s prohlbmon against adverse
habitat modification was reasonable, despite its potentially se-
vere economic or socral consequences. The Court also found that
the regulatron furthers the ESA’s broad purpose of provrdmg com—
prehensrve protectlon for threatened and endangered species.
Wntmg for a six to three maJonty, Justlce Stevens rejected the
court of appeal’s rulmg that the ESA only prohrbtts ‘direct harms
to endangered species. The Court’s defense of the ESA and imple-
menting regulations confirms the vitality of the ESA and the ne-

ces51ty of connnued comphance Major Ayers

Clean Water Act Enforcemeént

H o
[

~ The Nmth Clrcmt recently held that citizen suits seekmg en-

’forcement of effluent limitations under the Clean Water Act also

can seek enforcement of water quality standards contained in na-
tional pollutant discharge elimination system (NPDES). Water
quality standards are designed to protect designated uses, such as
fishing. In addition to numeric limitations of effluents, water
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quality standards include narrative conditions.2 Examples of nar-
rative limits include various aesthetic conditions such as elimi-
nating the presence of oil sheens, odor, and floatables. -

The United States Court of Appeals for the Ninth Circuit (Ninth
Circuit) based reversal of its prior decision on the Supreme Court’s
holding in Public Utility District No. 1 of Jefferson County v.
Washington Department of Ecology.® The Supreme Court ruled
that the Washington Department of Ecology could condition cer-
tification of a generating plant on water quahty standards and ef-
fluent limitations.

Installation NPDES permits likely contain water quality stan-
dards. Although this decision is limited to the Ninth Circuit, en-
vironmental law specialists should be aware that environmental
groups may become more aggressive in challenging violations of
water quality standards contained in NPDES permits. This is es-
pecially important to keep in mind when negotiating the condi-
tions of these permits. Major Saye. .

- Water Rights Litigation

Captain Stanton, Litigation Branch, Environmental Law Di-
vision (ELD), will now handle issues associated with water rights
litigation previously handled by Major Saye. Major Saye will
continue to deal with any water rights issues that do not involve
litigation. Major Saye. '

Discovery Requirements

When the Army is named as a party in an environmental law
suit, the case is forwarded to the ELD which assigns an ELD
litigator to the case. Early on, the ELD litigator needs informa-
tion about the Army’s position in the case to comply with initial

disclosure requirements or to respond to an interrogatory ot docu-

ment request. To obtain that information, the ELD litigator goes
directly to the source, the installation attorney.

Support from mstallamn attorneys 1s essential to the Army S
hugauon success. When the ELD lmgator contacts an installa-
tion attorney, the installation attorney needs to remember that the
Army is obligated, pursuant to the federal and local rules of civil
procedure, to disclose information, documents, and names of po-
tential witnesses to the opposing party. Under’ Federal Civil Pro-
cedure Rule (FCPR) 26(b)(1), the Army (practically spea.kmg,
the installation attorney) is obligated to look for relevant infor-
mation or information likely to lead to relevant information. If an
installation attorney identifies possible privileged information, then

the installation attorney must alert the ELD litigator with an ex-
planation why it should be considered privileged information and
excluded from discovery. The installation attorney must forward
all documents and information to the ELD litigator. The installa-
tion attorney should include a memorandum explaining what has
been found, the search methodology, and whether the search has
been completed.  Under FCPR 26 and many local court rules, a
timely response is necessary because the ELD litigator miust make
initial disclosures to the opposing counsel early in the case. Timely
responses help the credibility of the ELD litigator if all of the
important information is presented early in the case. Under FCPR
26(g)(1), the ELD litigator must sign the interrogatory response,
certifying that the Army has completed a thorough search for in-
formation, and that the installation attorney copied and forwarded
all of the relevant information found. Under FCPR 26(e), the
government has a continuing obligation to search for information

as it develops to supplement the discovery request. Finally, un-

der FCPR 37, the failure to comply with the rules of discovery
can lead to an order for monetary sanctions or contempt orders.
Additionally, the installation attorney may have to redo a search.
Conversely, if an installation attorney completes the search thor-
oughly and timely, letters of apprec1atlon should follow. Mrs.
Greco.

Clean‘;&ir Act
Anny Conformtty Guidance

The Director of Env1ronmental Programs recently issued
policy guidance to the field on meeting the statutory and regula-
tory Clean Air Act (CAA) general conformity requirements.* This
guidance, pubhshed through technical channels, provides a de-
tailed explanation of general conformity requirements and estab-
lishes Army processing procedures. The guidance requires an
installation to prepare a Record of Nonapplicability (RONA),
signed by the installation’s environmental coordinator. The RONA
documents a decision not to prepare a written conformity deter-
mination for an action. Installations must forward draft confor-
mity determinations to the Army Environmental Center for
review and comment before offering the document for public
comment. The Deputy Assistant Secretary of the Army (Envi-
ronment, Safety, and Occupatronal Health) must sign ﬁnal con-
formity determinations.

Environmental Protéqtion Agency Guidance on
Title V Compliance Assessments

On 3 July 1995, the Erwironméntal Protection Agéncy (EPA)
issued policy guidance® to relieve growing anxiety over Title V

2 See Northwest Environmental Advocates v. City of Portland, No. 92-35044, 1995 U.S. App. LEXIS 13761 (9th Cir. June 7, 1995).

* 114 5. Ct. 1900 (1994).

* Memorandum, Headquarters, Department of the Army, DAIM-ED-C, subject: General Conformity Under the Clean Air Aét-;Poﬁcy and Guidance (27 June 1995).‘

$ Memorandum, Kathie A. Stein, Director, Air Enforcement Division and Lydia N, Wegman, Deputy Director, Office of Air Quality Planning and Standards, sub_pcct'
Initial Operating Permit Application Compliance Certification Pohcy (3 July 1995) [hereinafter Compliance Memorandum).
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1 40 CFR.§70.2.

compliance certification‘requirements.® Each Title 'V ‘operating
permit application must contain “a description of the compliance
status of the source with respect to all applicable requirements.””
If an installation is not in compliance, the application must in-
clude a compliance plan and schedule. The-“responsible offi-
cial,"®:normally the installation or: garrison commander, must
certify the truth, accuracy, and’ completeness ‘of: the mformatron
provrded in the applrcatron S

R I

" Public and pnvate sources have expressed i mcreasmg concern
over Title V complrance certlﬁcanon Title V compliance certifi-
cation is desrgned to insure that all requrrements—lrke
precons!ructlon reviews and perrmt requmcments—have been met.
Public and prlvate sources are concerned that the Title V comph-
ance certification process will require costly and resource inten-
sive reviews of past modifications, which may be numerous and
lack documentation. Without these reviews, the responsrble ofﬁ-
c1al would be at nsk in srgnmg the comphance certlﬁcatlon

The EPA's new. gurdance provrdes lrttle solace——very llttle
Essentra]ly, the gurdance states that sources “are not federally re-
quired to reconsider previous applrcabrlrty determinations as  part
of their inquiry in preparing Title V permit applications.” For
example, an installation that determined that a preconstruction
permit was not required for a facility modification in 1992 does
not have to re-evaluate that determination as part of the Title V
application process. States, however, may require such a review.
Moreover the EPA gurdance provides the followrng caveat

'. ¥ o T g et

[The] EPA expects compames 'to rectrfy pastv o
“‘noncomplranceasrtrs discovered. Compames’ S
remain subject toenforcement actions forany *
" 'past noncompliance with requirements to” "
: obtam a permit or meet air' pollutron control

’oblrgatrons In addition, the title V permit
“* shield is not avallable for noncompliance with
] ""J applrcable requrrements that occlirred prior to _ »
~or continues {sic] after submlssmn of the
- applrcatlon 0 e b

Consequently, mstallatrons need not look behind’ prevxous
apparently reasonable applrcabrlrty determmatlons. unless other-
wise required by the state. The guidance, however, provtdes no
relief in cases where an installation overlooked CAA requirements
or made’ unreasonable applrcabllrty determrnatrons Moreover,
an installation miust resolve any noncompliance issues discov-
ered in the Title V apphcatron process Major Teller

ey
S L

B - . g | - -
i S : o PRSI ERNS DULT Vo .

.command channels Ci

'ered to be functronally noncontrguous)

1 Ma]or Source Deterrmnatrons
'!.‘vrf e .\_“r SR

The Services are worklng with the EPA to obtain formal guld-
ance to allow more flexibility in making source determinations
for military installations under Title ;V Operating Permit, New
Source Review, and Hazardous A1r Pollutant programs. Currently,
some EPA regions and states are inflexibly treating military in-
stallations as single sources. - Pending EPA guidance—possibly
within the next few months—installations should continue to work
with states in appropriate cases to treat lnstallatrons as multiple
sources in deciding the applicability of CAA permit requirements.
Source determinations are fact specific and made on a case-by-
case basis. Generally, however, the following types of tenant ac-
tivities should be eligible for separate source freatment under the

EPA’s deﬁmtron of “major source,”!! S PR

S Tenant activities under :the c0ntrol of ia different Service
(Navy, Marine Corps, Air Force, National Guard, and Reserve
Components), department, agency, or a state or local governmen-
tal agency.
RIS S N [RRrS
b. In special circumstances, collocated Army activities that
are ‘separately: commanded and funded through separate major

il ‘,7 A R TSN

‘e Commercral and retail activities that’ do not drrectly sup-
port the primary function of the installation; mcludmg civilian
reuse activities and facilities providing personal services to the
public, such as restaurants, comimissary facilities, military ex-
changes, banks, gas stations, movie theaters, and dry cleaners.

d. Contractor—operated facrlmes. under a lease or agreement,

;whrch do not directly support a primary functwn of the installa-
‘tion.” For example, a missile plant operated by a defense contrac-

tor producing mrssrles used pr1mar11y at other 1nstallat10ns

‘worldwide.” ~ - o : sl

e. Actrvmes that constitute a functionally distinct, major in-

‘dustrial ; groupmg, such as an airport, manufacturing plant, of hos-

prtal and the activity does not drrectly support a pnmary mrssron

I'and functron of the mstallatron

i R i T BN Lot d

. Act1v1t1es that are geographlcally separated by srgmﬁcant
drstance ot state air quality district or arrshed boundanes (consrd-

-

ve ! PN TR B i N N
[ [N i H o

¢ See USALSA Report, Environmental Law Div. Notes, Clean Air Act (CAA), ArMY Law., June 1995, at 47 (explaining Title V compliance assessment).

* 40CFR.§705(c)B) (1995). & i =t i : B el

'1d §70.2.
e Compliance Memorandum, supra note 5.

10 ld
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Potential to Emit Under CAA Title 11

The EPA recently issued important guidance for installations -

that are considering limiting their potential to emit (PTE) to avoid

the emerging maximum achievable control technology (MACT)

requirements under the CAATitle TIL."? The guidance states that,

any time before the ﬁrst comphance date established by a MACT'
standard, facilities may limit their PTE below the major sourcej

threshold level through federally enforceable limits called “syn-
thetic minor status.” After the first compliance date specified by
an MACT standard, sources will not be able to avoid MACT re-
quirements by establishing federally enforceable limits on PTE.
Moreover, once a source becomes subject to a MACT standard, it
must comply with that standard permanently—"once in, always
in"—irrespective of subsequent emissions reductions.'* Sources
subject to MACT standards also are automatically subject to the
Title V Operating Permit program. However, a major source that
reduces its emissions below the major source threshold will be
considered a minor source for future MACT standards. Thus, a
source may be major for some MACT standards and minor for
other MACT standards ’ , "

 Installations should carefully evaluate the feastblltty of limit-
mg their PTE for hazardous air pollutants (HAP) below the major

source threshold level under Title III. Installations can accom-

plish this by obtaining federally enforceable limits on HAP emis-

sions through state operating permits, preconstructron permlts or‘

an installation’s Trtle V Operatmg Permrt 14

The Environmental Protection Agency's
White Paper on 'Title\ VApplicatians‘

On 10 July 1995, the EPA issued ma_]or new gurdance to
streamline the Title V permit appltcatron process.'s The guidance
covers many topics relating to permit applications, including:
providing emissions estimates; identifying State Implementatlon
Plan (SIP) requirements; excluding trivial activities; group treat-
ment of classes of activities; treatment of short-term activities;
incorporation of preconstruction permits; amending the applica-
tion; and compliance assessments. The new guidance should sig-
nificantly simplify the application process for installations. Ma-
jor Teller.

¢

Munitions Rule

On 25 May 1995, the EPA provided the Department of De-

fense (DOD) a draft of the munitions rule with a request for the
DOD’s comments by 15 June 1995. On 15 June, the Directorate
of the Under Secretary of Defense (Environmental Safety) pro-

I

- vided general comments to Mr. Elliott Laws, the EPA Assistant

Administrator for Solid Waste and Emergency Response. The

DOD working group forwarded detailed comments to the EPA

point of contact. The comments addressed the following areas of
concern: :

a. The draft munitions rule does not establish a national
standard for The Resource Conservation and Recovery ‘Act
(RCRA) regulation of waste military munitions. - Although the
EPA is receptive to a national standard, the EPA feels constrained
by the RCRA's state primacy approach. The DOD s consrdermg
a legtslatrve fix to this issue. :

b. The draft munitions rule scatters the waste munitions
requirements throughout the existing RCRA regulations making
it difficult for the Services or regulators to determine the appli-
cable requirements. The DOD has proposed that the EPA con-
solidate all requirements dealing with waste military munitions
into a separate part of the Code of Federal Regulations which
also would help establish national standards.

. ¢. The draft munitions rule imposes RCRA requirements
in areas that are adequately addressed in other statutes and regu-
lations. For cxample the storage and transportatlon standa.rds
established by the DOD and the Department of Transportatton
These regulations are at least as stringent as those proposed under
RCRA. The draft rule also imposes RCRA clean-up requirements
on closed or closmg ranges. This is an area already addressed
under other statutory and regulatory bases, such as the Defense
Environmental Restoration Program and The Comprehenswe
Environmental Response, Compensation, and Liability Act.

d. The draft munitions rule does not specifically ex-
clude the DOD’s Resource Recovery and Reuse Program from
RCRA regulation. Failure to do so may result in viewing disas-
sembly and recycling activities as treatment activities.

e. The EPA has not addressed the regulatory impact of
the proposed munitions rule, despite their acknowledgement that
the munitions rule is “significant.” The DOD urged that the EPA
conduct a full regulatory impact analysis, and an analysis of the
munitions rule’s integration with other environmental laws.

Addrtlonally, on 15 June 1995, Mr. Laws invited the DOD to

" submit a draft of the rule as it thought it should tead. The DOD

working group has drafted a proposed munitions rule and is staff-

.. ing it with the services. The DOD and the EPA will meet with the
. _Office of Management and Budget staff in late July to discuss

remaining issues. The Department of Interior and the Depart-
ment of Energy expressed interest and also may attend. Lieuten-
ant Colonel Bell.

2 Memorandum, EPA Office of Air Quality Planning and Standards, subject: Potential to Emit for MACT Standards (16 May 1995).

7} ’ B

4. See USALSA Report Environmental Law Div. Notes, Clean Air Act (CAA), Limiting Potential to Emit, ARMmY Law., Apr 1995, at 57 (drscussmg limiting PTE)

3 Memorandum EPA Office of Air Quality Planning and Standards, sub)ect Whlte Paper for Smeamhned Development of Part 70 Permit Applications (10 July 1995)
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L S TJAGSA Practice Notes S

Faculty. The Judge Advocate General s School I R S A

Legal Asststance Items

The followmg notes have been prepared to advrse legal assis-
tance attorneys of current developments in the law and in legal
assistance program policies. They also can be adapted for use as
locally published preventive law articles to alert soldiers and their
families about legal problems and.changes in the law. We wel-
come articles and notes for inclusion in this portion of The Army
Lawyer; send submissions to. The Judge Advocate General’s

School, ATTN: JAGS-ADA-LA, Charlottesvrlle, Virginia 22903-

1781.

Office Management Note
37th Legal Assistance Course

* The 37th Legal Assistance Course is formally scheduled for
the week of 16 to 20 October 1995 at The JTudge Advocate
General s School, Charlottesville, Virginia. Demand for this
course from all services is consistently high. We anticipate that
all 150 quotas will be filled well before the course is held. The
course will continue to offer a wide spectrum of electives to ac-
commodate all legal assistance practitioners. Expanded partici-
pation by instructors from the Navy Justice School and the Air
Force Judge Advocate General's School is planned. Interested
personnel should refer to the Continuing Legal Education News
section of this issue of The Army Lawyer for information on ob-
tammg a quota. Major Block :

Family Law Notes
v When Is Property Not Really Property"

Mrlltary practitioners frequently are involved with d1v1s1on‘
of retired pay as property under the terms of the Uniformed Ser-

§ o

! Pub, L. No. 97-252, 96 Stat. 230’(‘1932) (codified as amended at 10 U.5.C. §§ 1072, 1076, 1086, 1408, 1447, 1448, 1450, 1451 (1993)).

1 10USC §l408(c)(1993)

Sk

vrces Former Spouses Protecuon Act (USFSPA) v Under the
terms of the USFSPA, states were expressly authonzed to divide
disposable ret1red pay as property " Despite use of the term

“property,” a close look at Title 10 reveals that what is being called
property may not meet tradmona] expectauons

Property in the context of divorce is generally classifiable as
marital of coinmunity property as opposéd to separate or
nonmarital property.”> Through the divorce process, marital prop-
erty is awarded in full or part shares to the parties, at which time
it is recharacterized as separate property. Separate property in the
classic :sense is then freely alienable or dev:sable as each indi-
vidual party sees ﬁt H :

Mrhtary rétired pay d1v1ded in. drvorce as property farls to
meet these traditional definitional expectations in several regards.
First, it is inalienable during the life of the former spouse. A
former spouse awarded a share of military retired pay as property
is not free tosell or otherwise transfer his or her share.* -Second,
military retired pay. awarded as property cannot be devrsed after
death.’ Accordmgly, the former spouse’s share of renred pay
awarded as property ; reverts to the retiree for as long as the retiree
survives the former spouse. All rights to retired pay ! termmate on
the retiree’s death.5 Survivors can continue to receive payments,
not from retired pay, but from an annuity purchased through the
Survivor Benefit Plan.’

Former spouses will likely continue to press for a share of
retired pay as property, at least as long as the interest is allowed to
survive remarriage.” * Legal assistance attorneys will .want to in-
sure that they understand the lumtauons on the “property” that
former spouses will obtam Major Block.

Child Support Enfor‘ceme'n'tl‘A'gains't MilitaryPerSonnel

_ InFebruary 1995 Presrdent Clmton srgned an execuuve or-
der focused on improving the federal govemment s responsive-.

¥

i

3 Although true in the majority of United States jurisdictions, many jUnSdlCthﬂS retain a framework which permits a.ll property of the partles to be divided. See 3 JOAN M.
Kruaskorr & Jupck Jonn D. MONTGOMERY, FAMILY LAw anD PRACTICE 37 110 37-20 (Mntthew Bender Inc., l994) '

. lO us.c § 1408(c)(2) (1993)
s Id

i

¢ Dep’7 oF DEFENSE, REG. 7000.14, FINANCIAL MANAGEMENT REGULATION, MILITARY PAY PoLicY AND PROCEDURES FOR RETIRED PAv, vol. 7B, para. 70101 (June 1995). One
recent example of this point being misunderstood can be found in the 24 July 1995 issue of The Army Times, the “Pay Waich” column, that reported that an illegitimate
danghter would share the retired pay of a retiree who d:ed in 1992 Hlegitimare Daughrer to Share Renred Pay, ArmY TiMes, Jul. 24, 1995 at6.

7 I0U.S.C. § 1447 (1993). Under 10 U.S. C § 1450(f)(4), a court can order a person to elect to pamcrpate in the SBP to provide an annuity to a former spouse. An article
in the issue of The Army Times incorrectly describes the SBP as a plan “that allows service members to bequeath a portion of their retired pay to their farmhes » Illegmmare
Daughter t¢ Share Retired Pay, Army TiMes, Jul. 24, 1995, at 6.

Y See Ex Spouse Debate Renewed, Army Times, Jan, 23, 1995, at 20. Reporting Rep. Robert K. Doman’s promise to review the Uniformed Semces Former Spouses
Protection Act. Mjhtary assocranons hke The Retired Ofﬁcers Association are specrﬁcally secking a change that would terminate payments to forrner spouses on
remarriage. . S : .
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ness to child support enforcement efforts.’. While the President’s
order will likely stimulate new initiatives at the national level,
some military legal offices already have established progressive
relationships with their local state office of child support enforce-
ment (OCSE). - o

l

Relatwnshrps with the local OCSE have the potential to be
mutually, reinforcing: For custodial parents, the local OCSE can
offer services that can lead to creation and enforcement of court-
ordered support obligations at little or no cost. This service is
available to welfare and nonwelfare recipients and may be of par-
ticular interest to our significant military sole-parent population.

Military personnel who are the subject of child support en-
forcement efforts also may benefit from a relationship between
the local OCSE and their legal office. Inquiries handled infor-
mally may result in reduced court costs and possibly greater will-
ingness to cost share on blood testing. A fuller understanding of
military support regulations and pay systems also can ensure that
income and obligations are fairly stated. :

One vehicle for opening a relationship with a local OCSE is
to offer, or respond to an offer, to provide mrhtary support en-
forcement training. The TJAGSA Legal Assistance Branch has
developed training materials for this purpose. The matenals are
updated regularly and have been used to train child support en-
forcement caseworkers, prosecutors, and even ]udges at state and
national conferences.

The TIAGSA training materials are incorporated into a guide
nt]ed Support EnforcemenrAgamst Military Personnel, ‘which has
been uploaded onto the Legal Automation Army-Vﬁde Systems
(LAAWS) Bulletin Board System Two versions have been up-
loaded:  “CHILDSPT.ASC” in ASCII format and
“CHILDSPT.WP5” in WordPerfect 5.0 format. Attorneys inter-
ested in incorporating the guide into training, or who have ques-
tions or suggestions regarding the guide, are encouraged to con-
tact TTAGSA. Major Block.

Mobilization and Deployment Note

LAAWS Competence—A Readiness Issue

Mobilization and deployment inevitably draw on all of our
legal resources. For example, surges in demand for wills fre-

® Exec. Order No. 12,953, 60 Fed. Reg. 11,013 (1995).

30.

S

quently create situations where all attorneys become legal assis-
tance attorneys. Unfortunately, except for attorneys who work in
legal assistance on a regular basis, few practitioners are familiar
with the LAAWS will preparation software.!? :

Keeping attorneys competent to provide LAAWS- related ser-
vices is not a new problem. Inadequate LAAWS training for ac-
tive and:Reserve Component attomneys was a common experi-
ence during Desert Shield/Storm mobilization and was formally
observed by the Desert Storm Assessment Team (DSAT)."  In
response to this observation, TTAGSA incorporates LAAWS train-
ing into many of its significant active and Reserve Component
courses.?? The DSAT Report also anticipated the need for devo-
tion of local continuing legal education time to LAAWS training.
However, post-Desert Shield/Storm experiences have proven that
this may not be enough.

As a practical matter, expenence continues to be the best means
of insuring LAAWS competence. Subject to conflicts constraints,
legal offices should seek to involve all attorneys, and not just
those assrgned to legal assistance, in will preparation efforts us-
ing LAAWS software. Nonlegal assistance attorneys can be on
rotating duty during preparation for overseas movement or sealift
readiness program exercises, take legal assistance appointments
for will preparations, and even prepare wills for office personnel.

, Innovanve solutions to recurring mobilization and deployment
problcms must remain a priority in legal assistance operations.
Offices with successfully implemented programs are encouraged
to. share their experiences with TJAGSA's Legal Assrstance
Branch Major Block.

Tax and Estate Planmng Notes
Earned Income Credit

For the first time, eligible members of the United States Armed
Forces stationed overseas will be able to receive the earned in-
come credit when they file their 1995 income tax returns next
year.”® This is good news for junior soldiers previously denied
this credit because they did not live in the United States.

However, retirees recently have received some bad news. In
Franklin v. Commissioners," the United States Tax Court ruled
that military retirement pay does not constitute earned income

10 See also Legal Assistance Practice Note Servicemen's Group Life Insurance (SGLI) Counseling—TJAGSA Tra r‘ni’ng Outline Now on the BBS, ArMy Law., Sept. 1995, at

1 UNITED STATES ARMY LEGAL SERVICES AGENCY, DESERT STORM ASSESSMENT TEAM' S REFORT TO THE JUDGE ADVOCATE GENERAL OF THE ARMY, 25, 26 (22 Apr. 1992) [herema.fter

DSAT Reporr).

12 The LAAWS will preparation instruction is part of the Judge Advocate Triennial Training (JATT), Judge Advocate Officer Advanced Course (JAQAC), Judge Advocate

Officer Basic Course (JAOBC), and Judge Advocate Officer Graduate Course. - :

" LR.C. § 32(c)(4) (RIA 1995) (amending LR.C. § 32(c) (1994))

“ Franklin v. Commrssroner 70 T.CM. (CCH) 304 ( 1995)
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within the meaning of the Internal'‘Revenue Code (LR.C.) § 32

and the earned income credit.'* Thus, a military retiree receiving’
no other compensation besides mllrtary retlrement pay wrll not

be eligible for the earned income credit.

Although the I.R/C. specifically excludes *“pension” from the

definition of earned income for purposes of determining entitle-

ment to the eamed income credit,'® the taxpayer in Franklin ar-
gued that military retirement pay is not a pension, but reduced
compensation for current services.”. In rejecting the taxpayer’s
position, the Tax Court relied on Barker v. Kansas,'® which stated
that “military retirement benefits are to be cons1dered deferred
pay for past services.”"? Ma_lor Henderson

Se'rvicemen’s Group‘ Life Insurance (SGLI) Counseling—
TJAGSA Training Outline Now on the BBS

" Federal law treats insurance proceeds as part of the gross fed-
eral estate subject to taxation on death. 'For many soldlers, asig-
nificant contribution to this estate will come from SGLI. For
most soldiers who elect full SGLI coverage ($200 000), SGLI
w1ll represent the1r single largest estate asset

Understandmg the tax impact of SGLI and competently des-
ignating beneficiaries is critical to comprehensive estate planmng
With the elimination of “by law” designations, this responsrblhty
is not necessanly stralghtforward Designation of mmor beneﬁ-
cranes further compllcates the process

\

In response to the need to provxde consrdered professronal
advice on disposition and tax impacts of SGLI, TTAGSA has de-
veloped and offered training specifically focused on SGLI coun-

5 1R.C. §32(c)(2)(B)(n) ®RIA 1995)
" Id o / e o
" g |

.;sfso'a US.594 1992

]

W ae0ss b e

seling. - This training is offered as part of TJAGSA’s brannual
LegalAssrstanceCourse T A R A SRS

- For attorneys who have been unable to attend the Legal As-'
sistance Course, a copy of the SGLI Counseling class outline has:
been uploaded on the LAAWS BBS under the title “SGLIQUT.”
Two versions of the outline are on the board: “SGLIOUT.ASC”
in the ASCII format and “SGLIOUT.WP5" in WordPerfect 5.0'
format. ' Attorneys with questibns or suggestions regarding these’
materials are encouraged to contact TJAGSA‘s Legal Asslstance‘
Branch Ma_]or Henderson IR e
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Intemational and Operational Law Notes
International Operaﬁonal Law
Augmentation Team Concept

"We have to prepare ourselves for wars we ‘haven’t seen yet
and that we don’t understand. We are not just chang'mg what we
think. We are changing how we think."?’

As the Revolutlon in Mlhtary Affarrs (RMA) contmues, its
impact will affect how America’s Armed Forces will fight#' The
armed forces of the “thll‘d wave” will be more mobile, ﬂexrble,
and aware of the battle space in which they operate 2 The staff
judge advocate assigned to joint combined interagency task forces
will have to provrde legal coverage over a wide-ranging opera—
tional area.”

- An operatmnal support concept that a staff _]udge advocates
should consrder as they plan their operatlonal law program is the
operatlonal law augmentation team Initially developed in 1991

oy e . i R . b
i el o i FEEREE .

» David Wood, Unlikely Radical Inspires Army to Do More with Less, SUNDAY PATRIOT NEws, Apr. 2, 1995, at A-12.

¥ See Earl H. Tilford, Ir., The Revolution in Military Affairs (Strategic Studies Institute, June 23, 1995). The United States Army has been a leading force in this concept
of rapid technological change through its Force XXI studies. Tilford warns in his monograph that Amenca s fascmanon with the “silver bullet” of technology needs to be
considered as the RMA moves forward into the 21st Century

2 See America’s Army of the 215t Century, Office of the Chief of Staff, United StatesArmy, Wash. D.C. (Jan. 15, 1995). See also Army Focus 94—Force XXIat 9. As the
United States Army Chief of Staff, Gordon R. Sullivan declared:

" - Force XXI will leverage the capabilities of the latest technologies to optimize the skill and courage of our soldiers. We will integrate information
age technology with our tactical units. We will redesign units, built around people and new technologies, to enhance their agility, versatility, and -
lethality. Id.

2 See INTERNATIONAL AND OPERATIONAL LAW DEP'T, THE JUDGE ADVOCATE GENERAL’S ScHooL, U S, Anm. IA 422, OPF.RAT[ONAL LAW HANDBOOK, ch 2 at 1 1; app E-1 (June
1995) [hereinafter OpERATIONAL LAW HANDBOOK]. : .
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by the Office of the Staff Judge Advocate, United States Army
Special Forces Command (Airborne), this package supports group
judge advocates deploying with their groups on operational or
training missions.”* Because of the large distances that a special
forces group covers operationally, the single judge advocate as-
signed to the group could not provide operational coverage, as
well as other legal support ;on a twenty-four hour basis to that
deployed group. An augmentatlon team was sent to support that
judge advocate.”

The operational law augmentation package is simple in de-
sign and execution and can be developed to support any task force.
The staff judge advocate designates one, two, or three teams in
the office consisting of a judge advocate and a legal specialist
who are ready to deploy in support of a task force along with its
assigned judge advocate or a trial counsel. These augmentation
teams can be tailored to fit the size of the task force and the mis-
sion by adding personnel where necessary.

The augmentation team is attached to a deploying headquar-
ters with the mission of providing operational law support to the
tactical operations center (TOC), freeing the assigned judge ad-
vocate to provide legal support to the commander and his sol-
diers.® \

This concept allows the staff judge advocate to provide sup-
port to both the operational mission as well as the installation.
The augmentation teams can be rotated so that young judge advo-
cates can be trained in the nuances of operational law and be given
an opportunity to deploy.”’

As an office of the staff judge advocate is redesigned to sup-
port the armed forces of the Twenty-first Century, the Operational

S

Law Augmentation Team concept, already operationally tested,
is a force package capable of contmued legal support forward
Lleutenant Colonel Crane.. :

Criminal Law Notes

The Remedy for Violations of R.C.M. 707:
Dismissal With Prejudice or Without Prejudice?

" Rule for Courts-Martial (R.C.M.) 707(d), Manual for Courts-
Martial, 1984,” was amended in 1991. This amendment leaves it
to the discretion of the military judge to dismiss courts-martial
charges with prcjudice or without prejudice for viclations of the
R.C.M. 707 120-day speedy trial clock.? In United States v.
Edmond® the United States Court of Appeals for the Armed Forces
(CAAPF) addressed the new R.C.M. 707(d). According to the rule,
the military judge must consider four factors in choosing between
dismissal with or without prejudice: (1) the seriousness of the
offense; (2) the facts and circumstances that lead to dismissal; (3)
the impact a reprosecution would have on the administration of
justice; and (4) any prejudice to the accused resulting from denial
of a speedy trial.*' In Edmond, the CAAF reviewed for the first
time a military judge’s exercise of that discretion. The CAAF
affirmed the military judge’s decision to dismiss the charges, with-
out prejudice, for violation of the 120-day speedy trial clock.

This case is particularly instructive to trial practitioners on
how best to litigate this issue. First, it illustrates the heightened
appellate standard of review of a military judge’s decisions. Al-
though the standard of review is abuse of discretion, appellate
courts must apply the “particular factors” set forth in the rule.”?
Appellate courts will undertake a substantive scrutiny to insure
that the judge’s decision is supported by the factors.®® If the ap-
pellate court finds the judge's conclusions lacking on a factor, it

* Originally approved for implementation by the Commanding General of the United States Special Forces Command (Airborne) who directed the author to send an
augmentation team with the 10th Special Forces Group (Airborne) on Operation Provide Comfort, Northern Irag, in April of 1991. The augmentation team, consisting of
a judge advocate captain and a noncommissioned officer, deployed to assist the 10th Special Forces Group (Airbome) Group Judge Advocate. The augmentation team
returned after three weeks, when the United States Army, Europe, legal assets began to close in to support the operation. The test was a success and operational law
avugmentation teams deployed over a dozen more times in support of armed forces in England, Korea, Kuwait, Thailand, and in various continental United States location
such as the Joint Readiness Training Center and Joint Task Force-6.

» See DEP'T OF ARMY, FIELD MANUAL 100-25, DOCTRINE FOR ARMY SPECIAL OPERATIONS FORCES (Dec. 1991) (general discussion of the role of a judge advocate in special
operations forces (SOF)). See generally Operamions Law Hanpeook, supra note 23, ch. 15.

i

if

* For example, during Operation Provide Comfort, Northern Iraq, April 1991, the 10th Special Forces Group (Alrbome) had an operatlonal area of several hundred square
miles.” The Operational Law Augmentation Team provided support to the tactical operations center while freeing the group judge advocate to travel through out the
operational area in support of the special forces soldiers.

M

2 MANUAL For CourTs-MarmiaL, United States (1984) (C5, 6 July 1991) [bereinafter MCM].

® Prior to MCM Change 5, the remedy for a violation of R.C.M. 707 was disnussal of the nﬂ'eotcd charge or speciﬁcalionv with prejudice.

* 41 MJ.419 (1v995). ; o v‘ |

% MCM, supra note 28, R.C.M.y T707(d).

3 Edmond, 41 MJ. at 421.

3 Id. (quoting United States v. Taylor, 487 U.S. 326, 337 (1988)).
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may find an abuse of discretion.** Counsel should uinderstand the
high level of scrutiny on appeal and assist military judges in ar-

ticulating the foundations for their conclusions on each factor.and'

advocate how the four factors should be werghed against one an-
other. ‘ )

Second the case highlights that it is crucial for counsel espe-
cially defense counsel, to present every fact that rationally sup-
ports each factor. If the defense does not martial all of its
evidence to show how a factor weighs in favor of the accused, the
factor most certainly will, by default, weigh in favor of the gov-
emment. Third, both a systematic approach to case management
by.the government and detailed recordkeeping by both sides con-
tinue to be key components of speedy trial practice. Finally, the
case hints that dismissals with prejudice will be justified only
when the defense can present evidence of substantial prejudice to
the accused or prosecutorial misconduct in the form of bad faith
or a clear pattern of neglect. c O :

This note will discuss the language of RC. M 707 and its
application in the Edmond case. It will focus on each factor which
military judges review and suggest practice strategies based on
the CAAF's analysis in Edmond, and the large body of federal
cases interpreting similar factors embodied in the Speedy Trial
Act® - I . \

The Edmond ‘C“ase History

Frre Control Techmcran Third Class JonE. Edmond was con-
victed, among other things, of bemg an accessory after the factto
attempted sodomy and committing a an indecent act.% These events

i
i

PR

-

occurred on 1 March:1990 at a going-away party for a fellow
Coast Guardsman where the victim, an attendee at the party, be-
came intoxicated and disabled. The accused and several others
took advantage of her condition 'to engage in sexual mis,conduct.37

On 25 June 1991, charges were preferred agamst the accused
for numerous offenses arising from the night of the party, includ-
ing two indecent assaults on the victim. The first session of the
accused’s trial did not occur until 18 December 1991.% Prior to
entering a plea, the defense moved to dismiss the charges under
R.C.M. 707" for lack of speedy trial.' According to the trial judge’s
calculations, 176 days had elapsed between preferral of the charges
and the first session of the trial.** The trial judge held the govern-
ment accountable for 161 days of that period.* Because the gov-
emnment neglected to arraign the accysed within 120 days of
preferral, R.C.M. 707(a)(1) was violated, and the mllltary judge
dismissed the charges without prejudlce 2

The government reinitiated charges and successfully pros-
ecuted the accuséd. On appeal, the accused alleged that the mili-
tary judge abused his discretion in dismissing the charges
without, instead of with, prejudice. The Coast Guard Court of
Military Review affirmed,® finding the military judge did not abuse
his discretion in deciding to dismiss without prejudice.

-;- The CAAF also affirmed. Writing for the ‘majority, Judge
Crawford found that the trial judge had not abused his discretion
because he had provided a foundation for his conclusions regard-
ing each factor, and he had appropriately balanced the opposmg
considerations.*

I
Pl

® See United States v. Taylor, 487 U.S. 326, 344 (1988). In a prosecution for federal narcotics charges, the government exceeded the Speedy Trial Act deadline between
indictment and trial. The district court judge dismissed the charges with prejudice, finding that although the offense was serious, the government had an inexcusable,
lackadaisical attitude which warranted a stern response from the court. The United States Supreme Court disagreed, finding that the factors which the trial judge relied on
were unsupported by factual findings or evidence in the record. Accordingly, the Court determined that the trial judge had abused her discretion and reversed.

B 18 U.S.C. §§ 3161-3162 (1994). ‘The Speedy Trial Act 1 requrres that the trial judge to consider the following factors in determining whether to dlstSS a case with of
without prejudice: (1) the seriousness of the offense; (2) the facts and circumstances of the case which led to the dismissal; and (3) the i impact of reprosecution on both the
administration of the Act and on justice. In Taylor, the Supreme Court held that trial courts also must factor in the prejudlce to the accused Taylar 487 U S at 333-334
These factors ate nearly rdenncal to those in R C. M 707(d) See supra note 28

I

% Edmond, 41 M.J, at 419. ‘ : 3
¥-1d. at 420. . P T : e T R U PR

3 United States v. Edmond, 37 M.J. 787, 790 (C G.CMR. 1993)

" .
» Trtle 10 U S C § 810 (1983) (UCMJ art 10 (1988)) was not lmphcated in this case because the accused was never placed in pretnal conﬁnement_ Edmond 41 MJ at
421.

“ Edmond, 41 M J. at 421.
4 1d P e o - Ll Lt T e

42 The accused also claimed that he had been deprived of his Sixth Amendment right to a speedy trial. The military judge denied the accused’s motion to dismiss on that
ground. Courts must examine four factors in the face of a Sixth Amendment challenge: (1) length of the delay; (2) the reason for the delay; (3) the defendant’s assertion
of his or her right; (4) and prejudice to the defendant. Barko v. Wingo, 407 U.S. 514, 530 (1972). Two of these factors, reason for the delay and prejudice to the accused—
are nearly identical to the R.C.M. 707(d) factors. Although not delineated as separate R.C.M. 707(d) factors, the length of the delay and assertion of an accused’s rights are
relevant to the R.C.M. 707(d) determination. o . BT EANC

4 United States v. Edmond, 37 M.J, 787 (C.G.C.M.R. 1993). . T R SRR

“ Edmond, 41 M J. at 422.
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Analysis of the Four Factors

‘Prejudice to the Accused

In Edmond, the accused presented evidence that, as a result of
the forty-one day speedy trial violation, he suffered anxiety, had
lost his security clearance and concomitant normal duty position,
and was disenrolled from a school. The military judge charac-
terized this prejudice as “slight” and weighed this factor in favor
of the government.* The appellate courts. agreed.’’

If the accused’s prejudice was not sufficient to weigh this fac-
tor on his side, what amount of prejudice is necessary before the
factor favors a dismissal with prejudice? In the majority opinion,
the CAAF focused on whether there was an impact on the
accused’s right to a fair trial and found none.® In his concurring
opinion, Judge Wiss noted the absence of “substantial” prejudice.®

The message is clear: the prejudice to the accused must be
substantial before the factor will weigh in favor of the accused,
and personal prejudice to the accused is only a part of the equa-
tion.® Counsel should argue the existence of or absence of an
impa¢t upon the accused’s ability to defend against the charges,
suchasa shift in the tactical advantage from one party to another;

“ Id. at 422; Edmond, 37 M.J. at 791.

4 Edmond, 31 M.J, at 792.
47 Edmond, 41 M ]. at 422; Edmond, 37 M J. at 791-92.
¥ Edmond, 41 M J. at 422,

“ Id a1 423,

the loss or destruction of physical evidence; or the death or un-
availability of key witnesses. ‘Another key factor which counsel
for both sidé should address is the presence or absence of pretrial
restraint and the nature of’ the restraint.3' .

Counsel should still point out whether evidence of personal
prejudice to the accused is present. Examples of areas counsel
could explore include: the length of the delay itself,5? whether
the accused continued to draw full pay and allowances, other
drains on financial resources,™ extraordinary stress which exceeds
that of any other accused facing similar charges,’ removal of se-
curity clearance and change of duties as a result,* disenrollment
from schools,” and the total length of time it takes to bring the
accused to trial in cases with an mtervenmg dismissal or reset of
the clock 58

The Facts and Circumstances That Lead to Dismissal

The military judge in Edmond reviewed the facts and circum-
stances that led to dismissal. The military judge concluded there
was no intentional governmental noncompliance with the rule.”
He determined that the government had several legitimate rea-
sons for delaying the prosecution. The government delayed the
prosecution to secure the testimony of co-accuseds and other re-

% {d at 423. Judge Wiss implied that substantial prejudice may be a prerequisite to a dismissal with prejudice, even in the face of government conduct which is
“fackadaisical.” He was highly critical of the government's excuses in this case. He stated that, as a whole, the case presented 2 lackadaisical approach to military justice.
The reason that he did not dissent from the majority"s disposition was because of the absence of convincing proof that the accused suffered substantial prejudice. /d If
confronted with this argurnent in practice, defense counsel should counter that the Supreme Court has specifically held that the absence of prejudice in'a speedy trial
violation is merely a consideration in favor of permitting reprosecution—it is not dispositive. United States v. Taylor, 487 U.S. 326, 340 (1988).

St See United States v. Grom, 21 MLJ. 53, 57 (C.M.A. 1985) (lack of oppressive pretrial incarceration, in part, leads to conclusion of no prejudice to accused in a Sixth
Amendment analysis).

%2 The longer the delay, the greater the actual or presumptive prejudice to the defendant. Barker v. Wingo, 407 U.S. 514, 537 (1972) (White, J., concurring) (quoting United
States v. Marion, 404 U.S. 307, 320 (1971)). Occasionally a delay, by itself, has been enoigh to justify dismissal with prejudnce See United States v. Stayton, 791 F2d 17,
21 (2d Cir. 1986) (twenty -three month delay between mdxctment and trial wan-nnted dlsmlssal wtth prejudloe)

% See United States v. Edmond 37 M.J. 787, 791 (C.G.C.M.R. 1993).

% See Barker v. Wingo, 407 U.S, 514, 537 (1972) (White, J., concurring) (quoting United States v. Marion, 404 U.S. 307 (1971)).

5 See Edmond, 31 MJ. at 791. See also Grom, 21 M.J. 53, 57 (CM.A. 1985) (lack of anxiety and concem which exceeded the norm mdtcatcd in pa.rt, lack of prejudxoe
to accused in Sixth Amendmcnt analysis).

% See Edmond, 371 M.J. at 791, °

81 ld. ‘

® See United States v. Giambrone, 920 F.2d 176, 182 (2d Cir. 1990) (delays, dismissal, and retrial ptejudiced accused when he was indicted but untried for more than one
year), contra, United States v. Godoy, 821 F.2d 1498, 1506 n.2 (llth C1r 1987) (period between dismissal and retnal lrrelevam to Spcedy Trial Act, but could raise Fifth

Amendment due process concems).

% United States v. Edmond, 41 M.J. 419, 422 (1995).
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mote witnesses and to locate an Article 32 investigating officer.%,

The govesnment -also delayed on the mistaken belief that it was.

relieved of responsibility for-a period of time covered by a retro-:

active delay. The military judge did not hold:the. government-

accountable for its mistake because he thought the legality of ret-
roactive delays was not clearly settled at the time the government
obtarned the retroactlve delay from the convemng authority.®! In
light of these “legmmate reasons for the government’s delay. the
mrhtary _]udge welghted thls factor agarnst dismissal with preju-
dice. ., ..

A AV R SEA

dIn the ma_]onty opmron, the CAAF agreed that thrs factor.

werghed in favor of the govemment 62 The CAAF cited an ab-
sence of truly neglectful government atutudes, intentional viola-
tions, or a pattern of neglect. Writing for the majority in Umted
States v. Taylor,%® Justice Blackmun elaborated on what types of
facts and cucumstances would alter the balance in favor of dis-
faith; proof of the govemment s antipathy toward an accused; or
a pattem of neglect64 by the local Unxted States Attorney 63

l,‘_‘_,.lz, 1 BRI o

Counsel should focus ‘'on showmg the presence or absence of
these ‘three 'circumstances.s ! Recordkeepmg by’ both parties is
crucial. ' For the défense, to' prove systemic néglect, the entire
Trial Defense Servicé office must consolidaté information from:
all of its cases to assess whether it can prove a pattern of dilatory
practices by the military justice office in question.

The government’s best weapon is not to exceed the 120-day
deadline in any case. Offices which use an ad hoc approach to

® Edmond, 37T M.J. at 791-92,

8 Id. at 791. This issue is now well settled; all delays must be granted in advance. If a delay is granted retroactively, the government still will be accountable forthe time'
for speedy trial purposes See MCM, supra note 28, R.C.M. 707(c). United States v. Duncan, 38 M.J. 476 (CM.A. 1993)

R I

“’ Judge Wlss -in hrs concumng opinion, did not agree wrth this charactenzauon Supra note 50.

1t ¢

" 487US;339(1988) ORI x.’ . : {w

1 ‘ ¢ . PR
A SLor T b e e

managing cases are more likely to exceed the deadline than those
which use a systematic approach to all cases. Keeping detailed
records from the inception of the 120-day clock is crucial. For
example, in Edmond, the government documented the efforts it
made in contacting seven different Coast Guard legal offices in
an effort to locate a “suitable” Article 32 investigating officer for:
the multlparty investigation. Although the government was ac-
coumable for the resulting twenty-eight day delay, the documen-
tation enabled the government to show that it acted in good faith..
The government prevailed in convincing the military judge that
such a showing should be factored in favor of the government.&
Seriousness of the Offense .

-+:.The offenses in Edmond included indecent assaults on an in-
ebriated and disabled victim.: The appellate courts agreed with
the military judge’s conclusion that these were serious offenses,
which weighed against dismissal with prejudice.5®

R .
. w

" ‘Felonies routinely are found'to be serious, and 'the govemn-
ment should always argue that they are serious, to inélude drug-

related offenses.®® Even if a crime is‘not a felony-level offense,

trial counsel should argue that it is serious by articulating the ad-"
vérse impact that the offense has on good order, morale, and dis-"

cipline. In addition to the level of the offense, trial counsel should
point out the duration of the criminal conduct™ or the repetitive
nature of the offense.” The neutralizing reply for defense coun-
sel is that the protectlons of R.C.M. 707 are nullified if every
offense is considered serious. ol

[

. AR R B [N . 1

8 The pattern can consist of "unwrttrng vrolanons" |f 1t is repeutlve See Umted States V. anht 6F. 3d 811,813 (D. C Cir. l993) (court admomshed govemment that more.

isolated unwitting violations would constitute pattern of neglect weighing in favor of dismissal with prejudice). = KR e : T

¢ Taylor, 487 U.S. at 339 (1988).

Sl ey Lo

o Occasronally, dismissal, wnh prejudlce can be proper t'or madvertent or, neglectful crrors that fall short of showmg a pattem Somc federal courts. take the posmon that

i

a Speedy Trial Act violation caused by the court or the prosecutor should automatically favor the accused. See United States v, Hasting, 847 F.2d 920, 925 (prosecutor or
court-caused violations weighted in favor of dismissal with prejudice), cert. denied 488 U.S. 925 (1990); United States v. Caprella, 716 F2d 976, 980 (2d Cir. 1983)
(administrative oversight weighted in favor of accused); United States v. Ramirez, 973 F.2d 36, 39 (1st Cir. 1992) (lack of malice does not ameliorate gravity of delay's
effects). The rationale is that negligent violations which are overlooked can often result in deeply ingrained dilatory practices by the prosecutor and court. See Martha L.

Wood, Determination of Dismissal Sanctions Under the Speedy Trial Act of 1974, 56 ForpHAM L. Rev. 509 (1987). ‘This argument may prove helpful to defense counsel,-

but it is a minority posmon in federal courts.
AT RN IR
& Edmand 4l MJ 419 422 (1995)

@ Id.

cy 2

® Generally, felony drug offenses have been treated as serious offenses. See Hastings, 847 F.2d at 925 (drugs-for-profit offenses always extremely serious), cert. denied
488 U.S. 925 (1990); United States v. Giambrone, 920 F.2d 176, 181 (2d Cir. 1990) (dealing in and conspiring to deal in narcotics is serious); Wiley, 997 F.2d at 385 (storage
and sale of marrjuana senaus oﬁ'enSe), cert. demed 114 8. Ct. 600 (1993), anht 6F3d at 814 (that drug offenses are comrnonplace makes them no less serious). -

FEENTE BRITRRLE: R

n See United States v. Cobb 975 F2d 152,157 (Sth Crr 1992) (offenses serious when extended across state lines and lastmg over two years)

Pl

M See United States v. Wells, 893 F.2d 535 (2d Cir. 1990) (prior conviction for same offense is sufficient ground for determining that current offense is serious).
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Impact of a Reprosecution on the:
Administration of Justice™. .

As to Edmond’s third factor—the effect of reprosecution on
the administration of justice—the military judge summarily con-
cluded that dismissal with prejudice would not contribute to a
better or more fair administration of military justice in the Coast
Guard. In its review, the CAAF did not mention, much less ana-
lyze, how this factor fit into the case.”® It remains to be seen
whether this was an oversight or a message that—just like the
military judge found to be “neutral”’ wz]l seldom have an im-
pact on a military case. :

The defense should continue to argue that, in the face of in-
tentional or dilatory conduct by the government, this factor should
weigh in favor of dismissal with prejudice. The obvious rationale
is that dismissal with prejudice is necessary to send a strong mes-
sage to the government that it must comply with its responsibility
to administer justice swiftly. Counsel should make this argument
only in appropriate cases because the Supreme Court has stated
that dismissal without prejudice is a sufficient deterrent in most
cases to remedy dilatory government conduct.”

1In spite of the Suprenie Court's analysis in Taylor, defense
counsel can argue that, in the military, this factor always weighs
on the side of the accused. Unlike the civilian criminal justice

systems, our system of military justice includes the unique as-

pects of discipline and morale.” The disciplinary and morale el-
ements of our system are undermined unless there is swift justice;
both the interests of the accused and the military pubhc are harmed.

If the accused is innocent, he or she has an interest in early vindi-
cation. Early vindication is also beneficial to military discipline
and morale, which depend on the demonstrated integrity of our

S

legal system. If the accused is guilty, the military public and the
command, in particular, have an interest in expeditious resolu-
tion. The closer in time the punishment is to the crime, the greater
the disciplinary impact for the command and the morale-building
impact on the military public.

In cases where the government conduct is intentionally or sys-
temically neglectful, this factor can become a strong weapon in
the defense counsel’s arsenal because of the need to deter such
government conduct. Defense counsel should be prepared to
present proof that the government has jeopardized prompt justice
repeatedly, risked the loss of important evidence by delay, or re-
peatedly wasted assets by replication of effort. In response to the
defense argument that this factor favors the accused, government
counsel should point to Taylor. Counse] also should counter that
this factor favors the govemment in all cases because reprosecution
furthers the interest of the public and the Army by justly resolv-
ing the issue by trial.”

Conclusion

The majority and concurring opinions in Edmond provide defi-
mte gmdance to practitioners on how to litigate speedy trial/R.C.M.
707(d) issues. Counsel for both sides need to be aggressive and
detailed in arguing how each factor is supported by the facts. These
facts will enable the military judge to articulate a basis for a deci-
sion that will withstand appellate review. However, counsel should
particularly focus on the presence or absence of substantial preju-
dice to the accused, and of a governmental pattern of neglect,
antipathy toward the accused, or bad faith. Finally, a systematic
approach for managing cases and detailed recordkeeping contin-
ues to be a crucial part of speedy trial practice. Major Frisk.

2 The corresponding Speedy Trial Act factor is not identical to the extent it requires a trial judge to consider the impact of neprosecunon on thc administration of the Speedy
Trial Act, as well as on justice. 18 US.C. § 3162(a)(2) (1988). Many federal courts consider this to be a unitary standard and do not differentiate between the prongs of
the factor. See Taylor, 487 U.S. at 342; Giambrone, 920 F.2d at 181; United States v. Kottmyer 961 F.2d 569, 573 (6th Cir. 1992).

T At one point, the CAAF summarized the four factors and completely left out this factor. The CAAF instead substituted “the reasons for the delays™ for this factor.
Edmond, 41 M 1. at 422,

* United States v. Edmond, 37 M.J. 787, 792 (C.G.C.M.R. 1593).

” United States v. Taylor, 487 U.S. 326, 342 (1988). Both majority and the dissenters explored this argument in detail and came to sharply divergent views. The dissent
characterized the statute as nothing more than a “hollow guarantee” unless judges felt they could respond sternly to violations without fear of beinig overtumed on appeal.
1d. at 352. The majority did acknowledge that dismissal with prejudice “[a]lways sends a stronger message than without prejudice, and is more likely to induce salutary
changes in procedures, reducing pretrial delays.” /d. at 342. These considerations alone, however, will not warrant dismissal with prejudice because every case would then
have to be dismissed with prejudice, regardless of the weight accorded the other factors. /d. According to the majority, dismissal without prejudice is underrated. 1t, too,
can be a strong deterrent because of the adverse effect it has on the government. The government is forced to re-indict. It may encounter a statue of limitations bar to
reprosecution. The delays from the dismissal may make reprosecution unlikely. Finally, dilatory conduct on the part of the government can be remedied by the liberal use
of sanctions. 7d. Other federal courts, likewise, have found dismissal without prejudice to be a sufficient deterrent to unintentional or isolated neglectful conduct on the
part of the government. See Kottmyer, 961 F2d at 573.

% See generally, William C. Westmoreland, Military Justice—A Commander's Viewpoint, 10 Am. Crim. L. Rev. 5 (1971); Walter T. Cox, 11, The Army, the Courts, and the
Constitution: The Evolution of Military Justice, 118 MiL. L. Rev. 1 (1987).

7 Some courts have noted that the standard defense argument on this factor—dismissal without prejudice has no teeth—neutralizes the standard government argument,
and therefore, this factor has little practical effect. See United States v. Russo, 741 F.2d 1264, 1267 (111h Cir. 1984).
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vy Contract Law Notes - 0

"The CAFC Attempts to Streamline - R

the CDA Claims Process

Thus far in 1995, the Court of Appeals for the Federal Cu'cmt
has issued two decisions which significantly affect the manner in

which government contracting offices can process contractor:

claims, In Reflectone, Inc. v. Dalton,’ the Federal Circuit elimi-
nated the requirement that a Contract Disputes Act” (CDA) claim

must be in dispute at the time of submission. . This decision ex-

pressly overrules almost four years of case law and enhances the

overall efficiency of the CDA claims resolution process. On the

other hand, unfortunately, in H.L. Smith, Inc. v. Dalton ® the Fed-
eral Circuit created what appears to be yet another obstacle in the
effort to expedite the resolution of CDA claims. . This note will
briefly review each decisjon. o ‘ :

One of the overall goals of the CDA is to encourage the effi-
cient and quick resolution of contractor claims, while avoiding
formal litigation. The CDA’s legislative history indicates that
Congress wanted to develop a “comprehensive system of legal
and ademstratwe remedies [that, in part, would] induce [the]
resolutlon of more contract disputes by negotiation pnor to iti-
gation.”®! The Federal Acquisition Regulatzon 82 (FAR) reinforces
this philosophy by provxdmg that it is the “[g]ovemment s policy

- to try to resolve all contractual i issues in controversy by mu-
tual agreement at the contracting officer’s level.”® Additionally,
the Federal Circuit has long highlighted this i important quality of
the CDA®

Although the goal of estabhshmg a system which efﬁc1ently
processes contractor claims is laudable, the Federal Circuit occa-
sionally has stumbled in its effort to interpret the CDA and rel-
evant FAR provisions accordingly. Indeed, on numerous occa-
sions, the Federal Circuit has wrestled with defining the keystone
of the contract disputes process—the CDA claim. The CDA is
silent on what specifically constitutes a claim. Consequently, to
determine the elements of a CDA claim, one must look to the
FAR. In part, FAR 33.201 defines a clalm as:

™ No. 93-1373, 1995 WL 441907 (Fed. Cir. July 26, 1995).
™ 41 US.C. §§ 601-613 [hereinafter CDA]

© 49 F3d 1563 (Fed. Cir. 1995)

e

[A] written demand or written assertion by one
of the contracting parties seeking, as a matter
of right, the payment of money in a sum
certain, the adjustment or interpretation of
contract terms, or other relief arising un-der
or relating to the contract . . . [a] voucher,
invoice, or other routine request for payment.
that is not in dispute when submitted is not a
~claim . ...%»

When examining this definition, the Federal Circuit has had
the greatest impact on how contracting officers treat contractor
claims.

o Zhe Case of Reﬂeetohe, Inc. v. Dalton

. In 1991, in a decision which sent shock waves throughout the
federal contracting community, the Federal Circuit addressed the -
manner in which CDA claims were processed. In Dawco Con--
struction, Inc. v. United Stases,”® the Federal Circuit held that a:
dispute as to liability must exist at the time a contractor submits .
its claim to the contracting officer. Hence, despite the seemingly
clear language of the FAR, which requires the existence of a dis-
pute for only routine vouchers and invoices; the Federal Circuit
declared that a contractor must establish the existence of a dis-
pute with the agency before it could have its day in court.

Th1s dlspute requlrement not only thwarted the expedmous
processmg of claims but resulted in an awkward, if not illogical,
sequence of events. Under Dawco, a contractor would submit a
request for equitable adjustment (REA) to the contracting officer.
The contracting officer would then review the REA and deny it,
usually by issuing a contracting officer’s final decision. The con-
tractor, quite logically, would then appeal the final decision and
take its claim to the appropriate board of contract appeals or to
the Court of Federal Claims. Because no dispute existed at the
time the contractor submitted the REA, the relevant board or court
was required to dismiss the appeal, usually in response to a gov-

“" ernment jurisdictional motion.’

® S.Rer. No. 1118, 95th Cong’ 2d Sess. 1 (1978), reprinted in 1978 U.S.C.C.AN. 5235 (‘e'mphasis added).

t

8 GENERAL SERvS. ADM!N ETAL. FEDERAL AcoUlsmoN Rec. (Ma: 1, 1994) [heremafter FAR]

J 1d. 33. 210

* See, e.g., Pathman Constr. Co., Inc. v. United States, 817 F2d 1573 (Fed. Cir. 1987).

* FAR, supra note 82, 33.201.

* 930 F.2d 872 (Fed. Cir. 1991).

% In some corners of the government contracts community, such a motion was referred to as a “Dawco motion.”
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“In Reflectone, Inc. v. Dalton, the Federal Circuit expressly
overruled Dawco.® The Federal Circuit observed that the Dawco
dispute requirement resulted in a process that “is a waste of the
contractor’s time and money . . . [t}he taxpayers’ money ... . [and
is] seriously:inefficient, unfair and wasteful.” Consequently, the

Federal Circuit characterized the dispute requirement as “con-

trary to the goals of the CDA.”® In reaching the Reflectone deci-
sion, the Federal Circuit specifically focused on the FAR language
deﬁning a CDA claim.

The Federal Circuit stated that there are two fundamental cat-
egories of potentxal contractor claims: ' routine requests for pay-
ment and nonroutine requests for payment. ' Regarding routine
requests for payment—such as vouchers or invoices—the FAR
requires that they be disputed by the agency before they can be
characterized as CDA claims.* This disputes requirement is quite
logical. The contracting officer generally has no reason to issue 2
final decision in response to a routine request and, in all likeli-
hood, will not give it the same level of thought and seriousness as
bona _ﬁde CDA claims.

Altemnatively, in Reflectone, the Federal Circuit stated that
nonroutine requests—such as requests for equitable adjustment—
were anything but routine. The Federal Circuit noted that unlike
vouchers or invoices, REAs are comparable to an assertion by the
contractor of a breach of contract by the government:

It is a remedy payable only when unforeseen

~ or -unintended circumstances, such as

. government modification: of the contract,

. differing site conditions, defective or late- .
delivered government property or issuance of . .
a stop work order cause an increase incontract, ., .
performance costs.”

Practically speaking, a contracting officer is almost always
certain to treat such a request vastly differently than a routine
voucher or invoice.

A cursory review of the hundreds of cases decided since
Dawco reveals that time and again the contracting officer renders
a final decision on an REA 'In many of these cases, the contrac-
tor believed that it had submitted a claim, and the contracting
officer usually treated’the submission accordingly by issuing a
final decision.”? Only the knowledgeable contracts attorney knew
that, under Dawco, no CDA claim existed. Thus, the elimination
of the disputes requirement not only serves to énhance the pro-
cessing of CDA claims'but comports with the actual perceptions
of the parties involved with the contract claims process.

The Case of H.L. Smith, Inc. v. Dalton

" Unfortunately, the Federal Circuit is not always effective in
facilitating the resolution of contract disputes. For example, in
the recent decision in H.L. Smith, Inc. v. Dalton,” in addressing
the requirement for supporting documentation that should accom-
pany a contractor's claim, the Federal Circuit not only overlooked
the goal of enhancing the efficiency of the CDA claims process,
but actually promoted a process which contorts the goal of re-
solving CDA claims short of formal litigation.

To have a valid CDA claim, a contractor must submit a de-
mand to the contracting officer which: (1) is written; (2) asserted
“as a matter of right;"* and (3) includes a sum certain.* Implicitin
this process is the requirement that the contractor provide the con-
tracting officer enough information in support of its request to
intelligently evaluate the claim. On many occasions, the contrac-
tor is asking the comractmg officer for thousands, if not mllhons
of dollars.

Recently, however, the Federal Circuit appears to have over-
looked this and announced a position that may well result in un-
necessary legal gamesmanship. Ati issue in H.L. Smith were nine
REAs totalling almost $1.5 million.” The contractor alleged that
it had incurred these costs because of government-caused delays.*
According to the Armed Services Board of Contract Appeals’

 Interestingly, Judge Paul Michel, the author of Dawco, wrote the majority opinion in Reflectone.

® Reflectone, Inc. v. Dalton, No. 93-1373, 1995 WL 441907, at *8-*9 (Fed. Cir. July 26, 1995).

™ Id at*6.

S 14, aL %S,

%2 The contracting officer in Reflectone had issued a final decision on the contractor's claim, Id. at *2.

% 49 F.3d 1563 (Fed, Cir. 1995).
% FAR, supra note 82, 33.201.
% See H.L. Smith, Inc., ASBCA No. 45111, 94-2 BCA! 26, 723

% Id. at 132,931,
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(ASBCA) decision, the REAs consisted of 'broad allegations . . .
without linking a specific assertion of delay or disruption to the
actual dollar amounts requested through specific documentation.”?’
Despite specific requests by the contracting officer for additional
information, the contractor instead appealed its claims on a deemed

denial basis.”® Noting that the contractor had “not submitted any.

supporting documentation” for its REAs, the ASBCA had little
difficulty in finding that the submissions did not constitute valid
CDA claims and dismissed the assocrated appeals

On review, the Federal Clrcult concluded dlfferently The
Federal Circuit agreed that a contractor must submit in writing “a
clear and unequivocal statement that gives the contracting officer
adequate notice of the basis and amount of the claim.”'®, How-
ever, it further noted that neither the CDA nor the FAR requu'e the

submission of “a detailed breakdown or other specific cost-re-,
lated documentation.”! Although the contractlng officer may

have found the REAs lackmg in supporting cost data, the Federal
Circuit concluded that l:he absence of such mformatlon d1d not

invalidate the acrual “claim” status of the contractor s subnus-;

sions. Hence, the Federal Circuit held that the ASBCA improp-
erly dismissed Smith’s appeals and noted that the Board had two
options:

It may decrde Smnh’s clalms on the exlstmg D
record. Alternatlvely it may stay Smith’s .~ .
claims pending a decision by the contractmg R

~ officer. If the Board chooses to stay, it may

.direct the contracting officer to obtain . .

additional information that would facilitate a .
decision.!®2

. Unfortunately, this approach does not promote an efficient
dlSputCS resolution process Instead, it places the contractmg of-
ficer in a “no-win” position. The contracting officer can either

7 Id. at 132,933,
" Id.

¥ Id. (emphasis added).

5

issue a final decision founded on a claim that lacks sufficient sup-
porting documentation, or the contractor can treat the government’s
request for additional information as a deemed denial. In either
instance, the contracting officer is deprived of the opportunity to
intelligently review a CDA claim before it is the subject of litiga-
tion,” . ... . ' T

Conclusion

Twice this year the Federal Circuit has had the opportunity to
review the CDA claims process. In each case, the Federal Circuit
alluded to the overall goal of the CDA—to facﬂltate the resolu-
tion of contract drsputes In Reflectone, the Federal C1rcu1t ex-
hibited a degree of mtellectual fortitude and correctly eliminated
the requirement for a pre-existing dispute. However, in H.L. Smith,
the Federal Circuit seemed to condone the premature appeal of
contractor claims before the contractmg officer had all the 1nfor-_
mation necessary to render an educated final decision. It i is in
everyone's interest to minimize litigation gamesmanship. The
Reflectone decision achieves this goal and perhaps the Federal
Circuit will review its position in H.L. Smith and act accordmgly
Major Ellcessor, -

- Administrative and Civil Law Notes
The FLRA Expandsr Applicntion ‘of‘ Privacy Act Protecfion

In Department of Defense v. Federal Labor Relations Author-
ity'® (DOD v. FLRA), the United States Supreme Court held that
the Privacy Act'™ prevented release of names and home addresses
of federal employees to labor unions.!* The Federal Labor Rela-
tions Authority (FLRA) recently decided two cases which ex-
panded the application of the Privacy Act to information requests
by labor unions.'® In both cases, the FLRA cited the Privacy Act
in denying union requests for unsanitized copies of employee
performance appralsals B )

Pl

' H.L. Smith, Inc., ASBCA No. 45111, 94-2 BCA { 26,723, at 1565, citing Contract Cleaning Maintenance, Inc. v. United States, 811 E2d 586, 592 (Fed. Cir. 1987).
aeet g . . S i [T U . I

101 1d

122 Id. at 1566. Interestingly, at least one commentator has questioned the Federal Cu’cun s posmon that a board of conu'act appeals can order a conu'acung officer to obtam
additional information. See 37 GovERNMENT CONTRACTOR 12, § 184 (Mar. 29, 1995). Although the CDA allows a board to order a contracting officer to issue a final
decision, the statute is silent with respect to directing a contracting officer to seek further documentation surrounding a contractor claim. See 41 U.S.C. § 606(c)(4). At
least one board has read its authority narrowly in this regard and held that it may not even direct the contracting officer to issue a more detailed final decision than issued
already. See A.D. Roe, Co., ASBCA No. 26078, 81-2 BCA { 15,231. Whether the same approach will continue in light of the H.L. Smith decision remains to be seen.

3 114 8. Ct. 1006 (1994). -
1% 5U.S.C.A. § 552a (West 1977 & Supp. 1995).

195 See TIAGSA Practice Notes; Administrative and Civil Law Notes, Union Access to Information: The Name and Home Address Controvesy, ARMy Law., Sept. 1995, at
40, for a discussion of DOD v. FLRA and the issues concerning the release of names and home addreses to union representatlves

1% United States Dep’t of Transp., Fed. Aviation Admin. New York TRACON, Westbury, NY and Nat' lA1r Trafﬁc Controllers Assoc., SOFLRA 338 (1995) Umted States
Dep’t of Transp., Fed. Aviation Admin. Jacksonville Air Traffic Control Tower, 50 FLRA 388 (1995).
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- In the first case, New York TRACON, the union requested
unsanitized copies of all bargaining unit employee performance
appraisals. When the agency refused to provide the information,
the union filed an unfair labor practice charge. The Administra-
tive Law Judge ruled against the agency, and the agency filed
exceptions to the decision with the FLRA. While the case was
pending before the FLRA, the Supreme Court decided DOD v.
FLRA.

The parties in New York TRACON submitted supplemental
briefs addressing the applicability of the holding in DOD v. FLRA
to union requests for information other than names and home ad-
dresses. The FLRA then issued a decision embracing the
Supreme Court’s holding in DOD v. FLRA. The FLRA also an-
nounced a framework for assessing Privacy Act claims as they
relate to union requests for information under the Federal Service
Labor-Management Relations Statute (FSLMRS).'%

The framework announced by the FLRA is the same as that
used in determining the release of information under the Free-
dom of Information Act (FOIA).!® The agency seeking to with-
hold information in reliance on the Privacy Act “bears the burden
of demonstrating:

¢)) thaff:the information}reunSted is
contained in a system of records under the
Privacy Act;

) that disclosure of the infbﬁnatjon would
implicate employee privacy interests; and

(3) the nature and significance of those
privacy interests.”!®

If the agency meets these requirements, then the burden shifts

to the General Counsel of the FLRA (on behalf of the union) to:

“(1) identify a public interest that is
cognizable under the FOIA; and

17 5U.S.C. §§ 7101-7135 (West 1994).

(2) demonstrate how disclosure ‘of the
requested information will serve the pubhc
interest.”!1® ’ :

Once the respective interests are identified, the FLRA then
balances the respective interests to determine releasability.

. In New York TRACON, the FLRA began by reciting the fed-
eral labor unjon’s statutory right to information contained in the
FSLMRS and the limitation “to the extent not prohibited by law.”!"
The FLRA determined that this limitation brings requests for in-
formation under the FSLMRS within the protections of the Pri-
vacy Act. In past decisions, the FLRA used the statutory right to_
information contained in the FSLMRS to find a public interest
that justifies releasing information."'? However, as a result of the
Supreme Court’s decision in DOD v. FLRA, the FLRA no longer
considers this statutory right to information in determining the
applicable public interest to be weighed against the individual’s
privacy concern. Rather, the FLRA only considers how the infor-
mation sheds light on the agency’s performance of its statutory
duties or informs the public about what the government is do-
ing.!!3

In New York TRACON, the FLRA rejected two other interests
that it had previously used to tip the balance in favor of disclo-
sure. The FLRA no longer considers the early resolution of griev-
ances in defining the public interest."* Early resolution of
grievances does not shed light on how the agency functions. Simi-
larly, the FLRA no longer considers “the proper admmrstranon of
a collective bargaining agreement” as a public interest to be used
in the balancing process, absent a showing that the disclosgre'
would permit an assessment of how the agency administers its
labor contract.' Taking these statutory “weights™ out of the bal-
ancing process makes it more difficult for unions to overcome the
employee’s pnvacy interests.

The FLRA rejected the argument that the Supreme Court s
decision in DOD v. FLRA was limited to requests for names and
home addresses. The FLRA could not find any basis for defining
public interest differently in cases involving other kinds of infor-

"8 New York TRACON, SO FLRA 388, at 345; Freedom of Information Act, 5 U.S.C. § 552.

1% New York TRACON, 50 FLRA 388, at 345.
119 Id_

U 5US.C. § 7114(b)(4).

12 See New York TRACON, 50 FLRA at 344 n.6, for a list of cases where the FLRA has applied this analysis.

13- Id at 344 (citing United States Department of Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749 (1989)).

14 New York TRACON, 50 FLRA 388, at 348.

" Id. at 348 n.10.
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mation requested by a union.. Under the FSLMRS, unions have a
variety of statutory rights and responsibilities. ‘These interests
are unique to the union, and the FLRA will not consider them in
assessing public interest under the Privacy Act.!!6

ey e Ty

Applying the new framework to the requested information in’

New York TRACON, the FLRA found a sxgmﬁcant privacy inter-
est in information that reveals how a supervisor assesses an
employee’s work performance. 'Favorable information in an em-
ployee evaluation report, if released, might embarrass an employee
or incite jealousy among coworkers. Releasing unfavorable in-

formation in an'employee evaluation report could lead to embar-

rassment and injury to the reputation of the employees concerned.
In New York TRACON, the FLRA balanced this privacy interest
in an employee’s appraisal against the public interest in knowing
that the agency was carrying out its personnel functions fairly
and in accordance with the law.""” After balancing thé private and
public interests, the FLRA found that the invasion of employee
privacy substantially outweighed the publlc lnterest in releasmg
the mformatxon R

The FLRA reached the same result in Jacksonville ATCT,"8 a
case with similar facts. After applying the above framework to a
snmllar request for mformatlon, the FLRA refused to order the
release of unsamtlzed performance appralsals The FLRA found
that the invasion of employee pnvaey substant1ally outwerghed
the public interest served by knowing how the agency adminis-
ters its performance appra1sal system.  The FLRA again empha-
sized that the publlc interest is measured in relation to a member
of the public rather than a union. No specific beneflt toa umon
can be factored into the equation.

'

e

‘The FLRA has fully embraced the Supreme Court’s holding

and rationale in DOD v. FLRA.  The decisions in. 'New York
TRACON and Jacksonville ATCT clearly signal the FLRA’s in-.

tent to strictly apply the Privacy Act to all union requests for in-
formation. The new framework for analyzing these cases makes
it difficult for unions to justify release of personal mformatron
Major Keys. 3

. Union Access to Information: ' ‘
- The Name and Home Address Controversy

Introduction

Under the Federal Service Labor-Management Relations Stat-
ute (FSLMRS), an agency is under a duty to provide thé exclu-
sive representative with information necessary to represent the
bargaining unit."® The FSLMRS, however, limits an agency’s
obligation to furnish information. One limitation is that informa-
tion need only be shared “to the extent not prohibited by law.”!?
This statutory restriction has caused considerable lmgatlon on
whether a union is entitled to the names and home addresses of
all bargammg unit employees. e

‘The litigation over home addresses has focused on whether
the Privacy Act’s exception for information obtamable under the
Freedom of Information Act (FOIA) allows release of home ad-
dresses to union representatives.

From 1983 until 1994, the Federal Labor Relations Authority
(FLRA) cons1dered over 250 unfalr labor practlce cases that ad-
dressed this issue.””! The FLRA’s posmon was that the release of

e "[A]ll FOIA requestors have anequal and equally qualrﬁed nght to 1nformanon " Dep tof Defense v. Fedcral Labor Relauons Authonty, 114 8. Ct 1006, 1014 (1994)

w The publrc interest also had ndverse eonsequenees assocrated wu.h dxsclosure The FLRA cited the pOSSlblllty of unhealthy comparisons of evaluations by ernployees
leadrng to workplace discord and a chilling effect on candor in the evaluation piccess. New York TRACON, 50 FLRA 388, at 349-50. -

"8 United States Dep't of Transp., Fed. Avialion Admin. v. Jacksonville Air Traffic Control Tower, 50 FLRA 388 (1995).

1 See S U.S.C.A. § 7114(b)(4) (West 1980), which provides:

(b) The duty of an agency and an exclusive representative to negotiate in good faith under subsection (a) of this section shall include the obliga-

tion—

(4) in the case of an agency, to furnish to the exclusive representatxve involved, or its authonzed representauve. upon request a.nd to the extent

not prohibited by law, data—

(A) which is normally maintained by the agency in the regular course of business;
(B) which is reasonably available and necessary for full and proper discussion, understanding, and negonanon of subjects within the

scope of collective bargaining; and

(C) which does not constitute guidance, advice, counsel, or training provided for management officials or supervisors, relating to

collective bargaining.

12 The statute contains other requirements that must be met before an agency must give | information to the umon See 5U.S.C.A. § 7114 (West 1980). For example, the
information must be “necessary™ for the union to carry out its responsibilities in representing the bargaining unit. Concerning the name and home address issue, the Federal
Relations Labor Authority established a per se rule that names and addresses are “necessary™ for collective bargaining. See Farmers Home Administration Finance Office
v. American Federation of Government Employees, 23 FLRA 788, 796 (1986). The propriety of this rule, as well as the “other requirements” of the statute, are not
discussed in this article. Instead, this article focuses on the statutory restriction of providing information “to the extent not prolubrted by law.”

12 See 7 FeperaL LABOR & EMPLOYEE RELATIONS UPDATE 12, Dec. 1994, at 2, “We tracked 252 ULP cases involving [Lhe name and home address] issue since 1983. At a
conservative estimate of $10,000 expended per case, that amounts to more than $2.5 million of the taxpayers’ dollars expended on this one issue.” Id.
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names and home addresses was not prohibited by law~—the Pri-
vacy Act. Not surpnsmgly, many agencres challenged the FLRA’s
position in federal courts. -

Challengés to the FLRA’s position resulted in a significant
split among the Federal Circuit courts of appeals, which persisted
until early 1994 when the United States Supreme Court rendered
its decision in the Department of Defense v. Federal Labor Rela-
tions Authority (DOD v. FLRA).'2 In that case, the Supreme Court
held that the Privacy Act prohibits union access to home addresses
of bargaining unit employees. ‘

This note reviews the FLRA's position on the home address
issue, briefly discusses the split that resulted in the circuit courts,
and examines the DOD v. FLRA. ‘Finally, this note discusses the
Privacy Act’s “routine use” exception and its applicability to the
release of home addresses—especially in light of Federal Person-
nel Manual (FPM) Letter 711-164.'% -

The Interplay Between The Pril»qcy Act dnd  The FOIA

The interplay between the Prlvacy Act and the FOIA as it
pertains to the release of names and home addresses must be ex-
amined. In general, the Privacy Act prohibits the d1sclosur_e of
personal information about federal employees without their con-
sent.”* The Privacy Act, however, does enumerate several ex-
ceptions to the disclosure prohibition. There is no dispute that a
federal employee’s home address is the type of information pro-
hibited from disclosure under the Privacy Act, unless a specific
exception applies. The Privacy Act exception at issue here autho-
rizes an agency to release information otherwise obtainable pur-
suant to the FOIA.'* Therefore, if the FOIA does not require

122 114 8. Ct. 1006 (1994).

 release ‘of this mformanon, drsclosure is prohlbrted by the Pn-

vacy Act

The FOIA, in contrast to'the Privacy Act, embodies “a gen-
eral philosophy of full agency disclosure.” '** The FOIA exemp-
tion (b)(6), however, allows an agency to withhold “personnel
and medical files and similar files the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy.” '?’

The FOIA ekemption (b)(6) requires a balancing test to deter-
mine whether the public interest in disclosure outweighs the pri-
vacy interest of the employees.’® The ensuing litigation over the
release of home addresses has evolved into a dispute over the
proper identification of the relevant ‘public interest” for purposes
of the FOIA exemptron (b)(6) balancmg test.

‘ The FLRA's Position

Now, the analysrs tums to the FLRA's position that an agency
is not prohlblted by law from releasing employees's names and
home addresses to the exclusive representative, and thus required
disclosure of the information to the exclusive representative. This
view, however, was not the FLRA's initial position. In 1985, in
Farmers Home Administration Finance Office v. American Fed-
eration of Government Employees Local 3354 (Farmers I),'” the
FLRA originally held that there was no disclosure requirement.
The FLRA concluded that names and addresses are not the types
of records that must be disclosed under FOIA's (b)(6) exemption.

. The FLRA agreed with the reasoning expressed in a decision from

the United States Court of Appeals for the Fourth Circuit that
home addresses “have nothing to do with the agency’s work, and
disclosure thereof would shed no significant light on the agency’s

123 FPM Letter 711-164, Guidance for Agencies in Disclosing Information to Labor Organizations Certified as Exclusive Reépresentatives under 5 U.S.C. Chapter 71 (Sept.
17, 1992)." The Office of Personnel Management published FPM Létter 711-164 to “provide guidance fo agencies on the application of the Privacy Act to information
requested by certified unions and contained in systems of records administered by OPM.” Id. Specifically; it addressed what was necessary to release home addresses
under the Privacy Act’s routine use exception. The FPM, along with FPM 711-164 expired December 31, 1994, Nevertheless, the Office of Personnel Management’s
guidance set forth in FPM 711-164 concerning the application of the Privacy Act’s routine use exception is still valid. See infra notes 175-178 and accompanying text.

4 See 5 U.5.C.A. § 552a (West 1977 & Supp. 1995). The Privacy Act provides in part:

No agency shall disclose any record which is contained in a system of records by any means of communication to any person, or to another agency,
except pursuant to a written request by, or with the prior written consent of, the 1nd|vrdual to whom the record pertams unless dlsclosure of the

record would be . . . (2) required under section 552 of thls 'title [FOIA]

Id § 552a(b)(2)

3 Seeid. § 552a(b)(2). Another relevant Privacy Act exception allows release of personal information, such as home addresses, if for a “routine use.” See rd § 552a(b)(3)

The routme use exception is discussed in this article.
s Degartment of the Air Force v. Rose, 425 U.S. 352, 360 (1976).

1 5 U.S.CA. § 552(b)(6) (West 1977).

128 See Farmers Home Admlmstratlon Finance Office v. Amencan Federatlon of Govemment Employees Local 3354, 19 FLRA195, 19‘7 (1985) (citing Department of the

Air Force v. Rose, 425 U.S. 352, (1976)).

12 19 FLRA 195 (1985).
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inner workings.”{*®* Therefore, in conducting the FOIA exemp-,

tion (b)(6) balancing test, the FLRA concluded that “the employ-.
ees’ strong privacy interest in their home addresses outwerghs
the necessnty of the data for the Union’s purposes SR

In 1986 the FLRA reversed 1ts posmon in Farmers Home

Administration Finance Office v. American Federation of Gov--

ernment Employees Local 3354 (Farmers II).!** The FLRA's re-
versal was a direct result of the decision of the United States Court
of Appeals for the Second Circuit in American Federation of
Government Employees Local 1760 v. Federal Labor Relauons
Authority (AFGE Local 1 760),'" In AF\ GE Local 1760 the Sec-
ond Circuit determmed that the FLRA s posmon that the release
of names and home addresses was prohlbrted by law, was in er-

ror.'™ In light of this case, the FLRA re-evaluated its apphcatIon\

of the balancing test under the FOIA exemption (b)(6).

In examining the public interest side of the balancing test, the
FLRA, like the Second Circuit, focused on the FSLMRS where
Congress mdrcated that collective' bargammg is in the puhhc in-
terest 135 The FLRA reasoned that disclosure of home addresses
would contnbute to the union’s abrllty to commumcate with mem-’
bers of the bargammg unit, The union ‘would therefore be better
able to fulfill its responsibilities under the’ FSLMRS. ‘Based on

. -, the public interest. to be furthered by provi:.-. ...
- . ding the Union with an efficient method to . .
communicate with employees it must repres- -
ent far outweighs the privacy interests of indi-
. vidual employees in their names and home .
addresses 1 : '

Accordmgly, the FLRA held that the release of thrs mforma— ‘
tion was not prohlbrted by law. Sl G R

)

The Spllt In The Clrcutt Coum‘ o

With Farmers 11 as ptecedent, the FLRA consistently, ‘and
rather routinely, decided over 250 name and address cases.'’ As’
a result of agency challenges to the FLRA's order to release this-
information, the federal courts got deeply involved. Subsequently,:
a significant split developed among the circuit courts as to whether.
disclosure of home addresses was prohibited by law.. -

A majority of the federal circuit courts of appeals (the D.C.
Circuit, First, Second, Sixth, Seventh, Tenth, and Eleventh Cir-
cuits)'** determined that the law prohibited disclosure of names
and home addresses These circuits based their decisions on the
Supreme Court's analysrs in Department of Justzce v Reporters

this reasonmg, the FLRA determmed that Committee for F reedom of the’ rPress 139

L |

SR i ; " AT R T

1 /4 at 198 cmng Amencan Federatron of Govemment Employees v. United Smtes Depan.ment of Health and Human Servroes 712 F2d 93l 933 (4th Crr 1983) The
FLRA also noted that the Union has alternative means of communicating with bargarmng unit employees “For exnmple ‘the union could have communicated with
employees through “desk drops" of informanon direct dlsmbunons at entrances, meeungs in conference rooms, bulletrn boards and by usmg their union stewards. Id. at
198n.7. K . g ? ; [P

114, at 198. Because the privaey interest prevailed in the ‘balancing test, the FOIA exemption (b)(6) applied. The FOI'A t"here‘fore‘ would not rel]uire disclosure.' Asa
result, the Privacy Act would prohibit disclosure because no exception would apply. Thus, disclosure of home addresses would be prohibited by law.

132 Farmers Home Administration Finance Office v. American Federation of Government Employees Local 3354, 23 FLRA 788 (1986).
13 786 F.2d 554 (2d Cir. 1986).

' 1d. at 557..In AFGE Local 1760, the Second Circuit concluded that the privacy interest of the average employee in his address was not particularly compelling. On the
other hand, the Second Circuit noted that the public interest in release this information is great. This is due to a congressional determination that collective bargaining in
federal employment is in the public interest. Therefore, the Second, Circuit held that the release of employees’ addresses is not prohibited by law. Id. at 556-57.
135 1d. at 792. - O PR L |
1% Id. at 793. The FLRA also noted that its decision is consistent with private sector precedent where unions routinely receive this type of information. fd at 797 n.3.
There is no question that the FLRA’s position was a direct result of the Second Circuit’s decision in AFGE Local 1760. In an ironic twist, in 1992 the Second Circuit
reversed its own position and determined that the release of home addresses was prohibited by law. The change of position for the Second Circuit was due to the Supreme
Court decision of Department of Justice v. Reporters Commmee for Freedom of the Press. 489 U.S. 749 (1989) (The Supreme Court determined that the only public
interest to be recognized in a FOIA balancmg test is that of * open[mg] agency action to the hght of public scrutiny” and helpmg citizens to be “informed about ‘what their
government is up to."”). Nevertheless, the damage was done. Over the years, the FLRA remained steadfast in its position that the release of home addresses was not
prohibited by law. Consequently, in unfair labor practice cases, the FLRA repeatedly ordered agencies to release to the exclusive representative the names and home
addresses of all bargammg unit employees

iyt :
7 See 7 FEDERAL LABOR & EMPLoma RELATIONS UPDATE 12 Dec 1994 at 2 Because of the Supreme Court’s decnsnon of Reponers Comrmrree. the FLRA re-examined its
position on the release of names and home addresses in Portsmouth Naval Shipyard v. [nternational FPT Employees Local 4, 37 FLRA 515 (1990). In Portsmouth, the
FLRA distinguished the standard of “public interest” as defined in Reporters Committee. Thus, the FLRA reafﬁrmed its posmon that the release of names and home
addresses was not prohibited by law,

138 See FLRA v. Department of Defense, 984 F2d 370 (10th Cir. 1993); Federal Labor Relations Authority v. Department of Defense, 977 B2d 545 (11th Cir. 1992);
Department of the Navy v. Federal Labor Relations Autherity, 975 F.2d 348 (7th Cir. 1992); Federal Labor Relations Authority v. Department of the Navy, 963 F.2d 124
(6th Cir. 1992); Federal Labor Relations Authority v. Department of Veterans Affairs, 958 F.2d 503 (2d Cir. 1992); Federal Labor Relatlons Authority v. Department of the
Navy, 941 F.2d 49 (1st Cir. 1991); Federal Labor Relations Authority v. Department of the Treasury, 884 F.2d 1446 (D.C. Cir. 1989), cert. denied, 493 U.S. 1055 (1990).

1% Department of Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749 (1989). See discussion supra note 136.
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- In Reporters Committee, the Supreme Court determined that
the only: public interest recognized in a FOIA balancing test is
that of “open{ing] agency action to the light of public scrutiny”
and helping citizens become “informed about ‘what their govern-
ment is up to.”"'* Because of Reporters Committee, the majority
of.the circuits have held that the public interest involved in col-
lective bargaining could not be recognized as a “relevant public
interest” for purposes of the FOIA (b)(6) exemption balancing
test."! ' -

The mmonty circuits (Tlurd Fourth ‘Fifth, and Nmth Cu'cmts)
held that disclosure was required.!®? These circuits contended that
Reporters Committee did not apply to FSLMRS cases. The mi-
nority circuits argued that a different public interest analysis was
appropriate for FSLMRS cases because Reporters Committee in-
volved a balancing test under FOIA exemption 7(C) rather than
exemption (b)(6).14*

 The Supreme Court's Decision in DOD v. FLRA

In DOD v. FLRA," the Supreme Court agreed w1th the n ma-
jority circuits’ approach that the release of home addresses is pro-
hibited by law. Specnﬁcally, the Supreme Court detenmned that
the analysis of Reporters Cammmee applies to FOIA exemption
(b)(6) cases.'s The Court stated that: y

[w]e must weigh the privacy interest of bar- '
.gaining unit employees in nondisclosure of =
their addresses against the only relevant pub-

lic interest in the FOIA balancing analysis—

- the extent to which disclosure of the informa-
tion sought would *“she[d] light on an agen-
cy’s performance of its ‘statutory duties” or
otherwise let citizens know “what their
government is up to.”14

The Court concluded that “[d]isclosure of addresses might
allow the' unions to communicate more effectively with employ-
ees, but it would not appreciably further ‘the citizens’ right to be

informed about what their government is up to.”'¥’ Thus, the pri-

vacy interests of employees in nondisclosure of their home ad-
dresses clearly outweighed a “virtually nonexistent FOIA-related
public interest in disclosure.”"® Consequently, the Court held
that the Privacy Act prohlblted disclosure of home addresses.'¥

- With DOD v. FLRA, the law has come “full circle” on the
name and home address issue. *As discussed, the FLRA’s initial
posmon in Farmers I'was thal disclosure was prohlblted 150 The
similarity between the reasonmg of the Supreme Courtin DOD v.
FLRA and that of the FLRA in qumers Lis remarkable ‘Both
1dent1fy the exact same relevant public interest for a FOIA (b)(6)
balancing test."! Unfortunately, because of the FLRA's change
of position in Farmers II, millions of dollars of taxpayer money
was spent lmgatmg this issue.'®?

The Rpunne Use, Exception

The questipn now remaining is whether DOD v. FLRA has
finally laid to rest the name and home address issue. This issue is

¢ Id. at 772-73 (quoting Department of the Air Force v. Rose, 425 U.S. 352, 372 (1976)).

41 See supra note 138.

142 See Federal Labor Relations Authority v. Department of Defense, 975 F2d 1105 (5th Cir. 1992); FLRA v. Department of the Navy, 966 F.2d 747 (3d Cir. 1992); Federal
Labor Relations Authority v. Department of the Navy, 958 F.2d 1490 (Sth Cu' 1992); Federa.l Labor Relahons Authority v. Depam'nent of Commerce, 954 F2d 994 (4th

Cir.), vacated and reh’g granted, 966 F2d 134 (4th Cir. 1992),
W See supra note 142.
4 114 8. Ct. 1006 (1994).

5 Id at 1013 n.6. In thls regard, the Supreme Court stated:

=

the fact that Reporters Committee dealt with a dlﬁerent FOlA exempuon than the one we focus on today is of little import. Exempuon 7(C)and 6

differ in the magnitude of the public interest that is required to override the respective privacy interests protected by the exemptions. .

.. however,

the dispositive issue here is the identification of the nelevam publlc interest to be wei ghed in the balance, not the magnitude of that interest.

Id.

146 Departmet of Defense V. Federal Labor Relanons Authonty, 114 S Ct. at 1013 (cmng Depanmem of Jusuoe V. Reporters Commmee for Freedom of the Press, 489 U.S.

749, 773 (1989)). :
§

W7 Id at 1013-14.

M8 Id. at 1015.

1 Id. at 1016.

1% See Farmers Home Administration Finance Office v. American Federation of Government Employees Local 3354, 19 FLRA 195 (1985).

15! For example, both the Supreme Court and the FLRA concluded that the relevant public interest in the FOIA exemption (b)(6) balancing test is whether disclosure

reveals the agency’s inner workings; in other words, what the government is up to.

152 See 7 FeneraL LABOR & EMPLOYEE RELATIONS UPDATE 12, Dec. 1994, at 2.
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“dead” with respect to the Privacy Act exception for information
obtainable under the FOIA. {Unions can still, however, attempt to
gain access to home addresses under the “routine use” exception
to the Privacy Act.’”?- The Privacy Act defines routine use as “the
use of such record for a purpose which is compatible with the
purpose for which it was collected.”>

For years the FLRA s posmon was that umons could obtam
home addresses under the routine use exception, The. Office of
Personnel Management $ (OPM' 's) publication,of FPM Letter 711-
164 questioned this position.’s* As a result, the FLRA. modlﬁed
its position on the releasability of home addresses under the rou-
tine use exception.'*s To understand the FLRA s cha.nge of posi-
tion, one must first examine the FLRA’S reasoning for its mltral
position.

TheFLRA expressed 1ts mltral posmon in Farmers II ln whlch
the FLRA analyzed the apphcablhty of the routine use exceptlon
to justify drsclosure of home addresses The FLRA noted that the
OPM is responsrble for personnel records which contam federal
employees’ home addresses In exanunmg this matter the FLRA
stated that: ‘ |

The Office of Persorinel Management pub— -
lishes notices defining the routine uses of per-
sonnel records of Federal employees One
notice [routine use exceptron "] defines a
routine use as the disclosure of mformation to

¢ “officials of labor organizations recognized -
under 5 U.S.C. Chapter 71 when relevant and
necessary to their duties of exclusive repres-
entation.”!s’

M3 SeeSUS.CA. § 552a(b)(3) (West 1977 & Supp.: l995)

;.11 The FLRA concluded that the disclosure of home addresses
to:the exclusive representative was “necessary” within the
meaning of the FSLMRS.'*®* As a result, the FLRA found that
disclosure of the addresses falls within the routine use j!" notice
established:by the OPM." Thus, according to the FLRA, home
addresses may be released under the anacy Act 3 routme use
exceptron . o T S

In F ederal Labor Relatzons Authoruy v Department of Trea-
sury, Finance, and Management Service (DOT), the D.C. Circuit
rejected the FLRA's position.' The D.C. Circuit noted that the
OPM had not provided guidelines to aid agencies in determining
whether releases to unions were appropriate under the OPM's
routine use “j" notice.'®: Nevertheless, the D.C. Circuit accepted
the OPM’s July 1986 amicus brief to the FLRA expressing the
#OPM'’s views as to'the meaning of paragraph j of its routine use

notice.”'®!

The OPM’s officral mterpretatmn was that disclosure cannot
be “necessary” within the meaning of the FSLMRS if “adequate
alternative means exist for contacting employees.”'s? Moreover,
the OPM required a showing of both “relevance” and “necessity”
forrelease. In' DOT the union failed to show that alternate means
of commumcatlon were insufficient. Thus, consrdenng the OPM
guidance, the D.C: Circuit concluded that the FLRA’s determina-
tion—that the routine use excepuon applied and allowed release
of home addresses—was inerror.

The FLRA revisited and reaffirmed its apphcatron of the rou-
tine use exception in Portsmotith Naval Shipyard v. Federal La-
bor Relations Authority® 'In Portsniouth, the FLRA disagreed
with the D.C. Circuit’s reliance on the OPM amicus brief to jus-
tify prohibiting disclosure.'® The FLRA reasoned that it was in-

154 ld § SSZa(a)(7) Under the anacy Act agencres mamta:mng personnel records must descnbe the routine uses of such records in the Federal Register. See id. §

552a(e)(4)(D).

135 See supra note 123.

1% See Department of Veterans Affairs v. National Federation of Federal Employees, 46 FLRA 1243 (1993).

'*7 Farmers Home Admrmstrahon Finance Office v. American Federation of Government Employees Local 3354 23 FLRA at 794. See aLsa OPM anacy Act Systems of
Records Notice, 57 Fed. Reg. 35,698 (1992)—the notice for routine use *j” remained identical to the previous OPM notice and provrdes .

To disclose mformahon to ot‘ﬁcrals of labor organizationg re.cogmzed under 5 us C chapter '71 ‘when relevant and neeessary to their duties of

exclusive representation conceming personnel policies; practices, and matters affecting workmg conditions.

i

15 Farmers Home Administration Finance Office v. American Federation of Govemment Employees Local 3354, 23 FLRA at 794.

%9 884 F2d 1446 D. C Crr 1989). cert demed 110 S. Ct 863 (1990) Several other c1rcurts have re)ected the FL.RAs mterpretauon of the OPM routme use "j" notlce
For a complete list of those circuits see National Treasury Employees Union v. Dep’t of Treasury, 46 FLRA at 242 n.10 (1992).

1% Federal Labor Relations Authority v. Department of Treasury, Finance, and Management Service, 884 F2d at 1454 (D.C. Cir. 1989); for text of the OPM's routme use

“j"" notice, see supra note 157.

'é! 1d. at 1455. The D.C. Circuit was presented with the Director of the OPM’s letter of June 25, 1987, which stated that the official OPM position was set forth in the 1986
OPM amicus brief. The letter and amicus brief were attached to the govemment agencres 's brief in the DOT case. Id. at 1454.

i " ,“vl . B
' Id. at 1455

163 37 FLRA 515 (1990) see drscussron .\'upra note 137

16 Id. at 538-41.

e
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appropriate-to rely on the amicus brief for several reasons. First,
in the amicus brief, the OPM supported a litigation posture on
behalf of agency employers. The FLRA noted, however, that the
OPM, in setting guidance, should act in “its capacity as an execu-
tive agency applymg law oumlde a litigation settmg 168

SecondIy. the FLRA determined that the OPM’s use ‘of an
amicus brief was not a proper method to promulgate interpreta-
tions of its routine use notice. Instead, the FLRA reasoned that
the OPM must publicly articulate its interpretation, before being
embroiled in litigation, as it had done in the past through FPM
publication.’® Indeed, the FLRA noted that the OPM missed a
perfect opportunity to promulgate its new interpretation of rou-

tine use “j” notice in the recent Federal Register.'s’

It was not until 1992, in FPM Letter 711-164,'® that the OPM
issued regulatory guidance on its interpretation of the routine use
“” notice. This guidance was essentially the same as reflected in
the OPM amicus brief. The guidance calls for a case-by-case
evaluation of disclosure. It requires unions to demonstrate that
home addresses are both “relevant” and “necessary.” The OPM
defined “necessary” as “there are no adequate alternative means

or sources for satisfying the union’s information needs.”'%

In light of FPM Letter 711-164, it would have been difficult
for the FLRA to continue to follow its initial interpretation of the
OPM routine use “j” notice. Indeed, the FLRA had an opportu-
nity to discuss the “new” OPM interpretation in National Trea-
sury Employees Union v. Department of Treasury (NTEU v.
Department of Treasury).'"® In examining FPM Letter 711-164,

the FLRA focused on routine use “a” conceming release of disci-.

plinary records rather than “j”. The FLRA concluded “that FPM

16 1d. at 540.

711-164 governed interpretation of routine use “‘a” and previous
[FLRA) decisions applymg a dxfferent mterpretanon will no longer
be fol]0wed M

“The FLRA's reasoning in NTEU V. Department of Treasury,
signaled that it would only be a matter of time before the FLRA
reached the same conclusion concerning routine use *j” notice. It
took only three months after NTEU v. Department of Treasury for
the FLRA to address this matter. In Department of Veterans Af-
fairs v. National Federation of Federal Employees, the FLRA

‘concluded that FPM Letter 711-164 would govern interpretation

of the routine use *j” notice.'”?- The FLRA added that it would no
longer follow Portsmouth insofar as it rejected the OPM's inter-
pretation of the relevant routine use statement (as reflected in the
amicus brief).'” v

. Interestingly, if the FLRA had been reluctant to alter its initial
interpretation, the concurring opinion of Justice Ginsburg in DOD
v. FLRA would have provided great incentive to do so. Justice
Ginsburg noted that the Court did not reach the issue of whether
the routine use exception might justify disclosure. However, she
stated that “[t]he ‘routine use’ exception is not a secure one for
the unions.”"™

Nevertheless, there is a possibility that unions could qualify
under routine use “j” notice for release of home addresses. Real-
istically, unions will find it difficult to meet the OFM routine use
“I" notice requirement of demonstrating there are no adequate
alternative means of communicating with bargaining unit employ-
ees. The FPM Letter 711-164 does identify a number of “recog-

nized alternatives, such as union bulletin boards, desk drops,

.- delivery via an agency mail distribution system, meetings, or hand-

billing in non-work areas frequented by employees.”

1% Id. The Third Circuit affirmed the FLRA's refusal to defer to the OPM’s interpretation of routine use “j” in FLRA v. Department of the Navy, 966 F.2d at 762 (3d Cir.
1992), which held that “until the OPM publishes its interpretation in a manner sufficient to place the publlc on notice of both the existence and content of that interpretation,
we will not defer to the OPM’s interpretation.” The majority of the circuits, however, have disagreed with the FLRA's refusal to defer to OPM''s interpretation of routine

aw »

usc_|

Fora complete list of those circuits see NTEU v. Department of Treasury, 46 FLRA 234, 242 n.10 (1992).

167 The FLRA stated that OPM’s failure to modify its routine use notice through the Federal Register procedures when presented the opportunity “gives rise to the inference
that the position taken by OPM in litigation before the Authority and the D.C. Circuit reflected a litigation stance adopted for particular cases rather than an official change

in policy.”” 37 FLRA at 541 (1990).
1o ;See'supra note 123. |

1% Id.

17 46 FLRA 2‘34 (1992).

- 1d. at243.

"2 46 FLRA at 1245 (1993).

™ 1d. at 1245. See also American Federation of Govemnment Employees v. Department of the Navy, 47 FLRA at 320; Department of Transportation v. FAA, 47FLRA 110,
129 n.2 (1993). Despite the sunset of the FPM on December 31, 1994, the OPM’s official interpretation of the routine use “j” notice, as reflected in FPM Letter 711-164,

is still valid. See infra notes 57-60 and accompanying text.

17 Depanmcnt of Defense v. Federal Labor Relauons Authonty, 1 14 S.Ct at 1018 n.3. Justice Cnnsburg further explmned lhat the rounne use exception is not secure for
unions because: (1) the agency determines which uses warrant the classification “routine;” and (2) the courts ordinarily defer to'agency asséssments of this type. /d.

- SEPTEMBER 1995 THE ARMY LAWYER ¢ DA PAM 27-50-274

45




. The restrictive nature of FPM Letter 711-164 is further dem-
onstrated by the OPM’s example of when home addresses may be
released under the routine use “j” notice. It provides that only if
an employee spends most of his or her time away from the work-
place and thus cannot be reached by the union through existing
alternative means of communication, then the agency can release
that one home address to the union. Unions have a slim chance of
obtaining home addresses under the routine use excepuon of the

anacy Act

It could be argued that W1th the sunset of the FPM on Decem—
ber 31, 1994,'” the OPM’s official interpretation of the routine
use “j" notice as reflected in FPM Letter 711-164 is no longer
valid. The courts and the FLRA will not accept that argument for
several reasons. First, the majority of the courts have already
deferred to the OPM’s interpretation of the routine use *j” notice
as reflected in the OPM ‘amicus brief.'’ Secondly, the FLRA

[T

accepted OPM's official interpretation of the routine use “4j" no-

" See 59 Fed. Reg. 66,629 (1994).

1% See supra note 166; see also accompanying text to notes 161-167.
1. See supra note 172 and accompanying text.

1™, See supra nme 174rand at;c;smpanymg text.

TS S

I .

tice when the OPM published FPM Letter 711-164."”7 The fact
that the FPM has gone away, will not change the OPM's official
interpretation of the routine use “j” notice, Finally, due to the
statement of Judge Ginsburg in DOD v. FLRA concerning the in-
applicability. of the Privacy Act's routine use exception for this
information, it is inconceivable that the FLAR or any court would

now find that home addresses could be released to unions under

the routine use except:on 178

. Conclusion
That the issue of release of home addresses could consume
over ten years of litigation is hard to believe. Unions have nu-
merous ways to communicate with bargaining unit employees.
In light of DOD v. FLRA, the issue is finally resolved. Major
Timothy J. Saviano, Chief, Administrative and Civil Law, 4th In-
fantry D|v1s10n (Mechamzed) Fort Carson, Colorado. '~

| Claims Rebort

United States Army Claims Service

' Claims Regulation Update

| S BRLIES
Army Regulation 27-20

- Army Regulation 27-20, Claims (28 February 1990), has been

revised 4nd republished with an effective date of 1 September
1995. This regulation prescribes the procedures for investigat-
ing, processing, and settling claims against and in favor of the
United States. All claims judge advocates, claims attorneys, and
other claims office personnel are encouraged to read the new regu-
lation. Listed below are some of the most significant changes.

Chapter 1
The Army Claims System

(1) Paragraph 1-6 deletes the requirement for the United States
Army Claims Service Commander to designate claims attorneys.,

(2) Paragraph 1-7g replaces “Commanding General, U.S.

Army Health Services Command (CG, HSC)” with “Command-

ing General, U.S. Army Medical Command (CG, MEDCOM).”

'(3) Paragraph 1-8¢(3) replaces the Staff Judge Advocate,
Health Services Command, Quality Assurance Division, Office

of the Surgeon General, and the Department of Legal Mcdxcme,

Armed Forces Institute of Pathology with the SJA, United States
Army Medical Command (MEDCOM), and MEDCOM Quality

-Management Division, and the Consultation Case Review Branch,

Army Health Professional Support Agency, or its successor in the
MEDCOM, as the agencies to which medical malpractnce claims
will be forwarded.

(4) Paragraph 1-10 provides greater clarlty on release of in-
formation from claims files. v

(5) Paragraphs 1-11 and 1-12 now contain the provisions for-
merly in Chapter 10 concerning smgle servxce clalms respon51-
bility. .

- -...Chapter 2 Co
Investigation and Processing of Claims - -~ -

(1) Paragraph 2-4 changes guidance on investigations. Unit
officers are now required to initially investigate all claims arising
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in the unit regardless of the actual or potential amount of the claim
and are prohibited from making findings on- hablhty and dam-
ages. ‘

(2) Paragraph 2-8 of the former publication, concerning “Re-
port of Claims Officer,” has been omitted.

(3) Paragraphs 2-8a(5), 2-18f, 2-20a(3), and 2-24 permit split
payments for property damage and personal injury claims arising
from the same incident.

(4) Paragraph 2-9d clarifies the mirror ﬁle,requirerheni. ,

(5) Paragraph 2-9g permits command claims services or area
claims offices to request authority to settle small value blast dam-
age claims after consultation and concurrence by the action of-
ficer at Tort Claims Division, USARCS, who is responsible for
the geographic area of the claim. ~

(6) Paragraph 2-10c(1) replaces the Office of the Surgeon
General with the United States Army MEDCOM as the agency
that will task subordinate commands to forward health care pro-
vider information on settled medical malpractlce claims.

(7) Paragraph 2-12a clarifies the compromise settlement of
damages under the Mlhtary Claims Act.

(8) Paragraph 2 23c(3) changes the amount that requires the
Attomey General or his or her designee’s approval from $25,000
to $200,000 for claims settled under the Federal Tort Claims Act.

(9) Paragraph 2-23f changes the Army comptroller to the lo-
cal servicing Defense Finance and Accounting Services as the
office for referrals for inquiries from payee or endorsees of Army-
issued checks. : B

(10) Paragraph 2-25b states not to cite contributory negli-
gence in a dential letter as the basis for denial of a claim.

(11) Paragraph 2-29b increases the amount of tort claims pay-
able under small claims procedures from $1000 to $2500.

(12) Paragraph 2- 29 g stafes to consrder using the small clalms
procedure when adjudicating Chapter 10 claims. -

(13) Paragraph 2-33 states that there is no statutory authority
for making advanced payments for claims payable under Chapter
4,

Chapter 3 e
Clalms Cogmzable Under the Mllttary Clazms Act

(1) Paragraph 3-8 significantly revises the Arrny's implemen-
tation of the Military Claims Act by setting forth general prin-
ciples of adjudication and allowable elements of damage and
measure of proof.

)] Paragraph 3- lla clanﬁes who reviews appeals of final
offers made under the Military Claims Act.

. S « Chapter 4 ‘
Clatms Cogruzable Under the Federal Tort Claims Act

- (1) ‘Paragraph 4-7x of the former publication was omitted
concerning claims not payable relating to the Federal Civil De-
fense Act of 1950.

(2) Paragraph 4-12a(2) increases the authority of area claims
offices to pay tort claims from $15,000 to $25,000.

. Chapter 6
Clatms Arising from the Activities of the
Army National Guard (ARNG)

Paragraph 6-9 of the former regulation relating to “Claims
against the ARNG tortfeasor individually” is deleted. -

Chapter 7 '
Claims Under Status of Forces and
Other International Agreements

* A new Section III, Chapter 7, is established which contains
new provisions on handling claims arising overseas. These pro-
visions clarify that, while exceptions may be allowed in unusual
circumstances, a treaty provision for host country adjudication of
“within scope” claims is the exclusive remedy for all eligible
claimants, to include American inhabitants visiting overseas.

"Chapter 8
Maritime Claims

(1) Paragraph 8-8 clanﬁes the requirements for ﬁhng of ad-
ministrative claims and the application of the Limitation of Ship-
owners’ Liability Act.

(2) Paragraph 8-9c gives increased approval authonty to the
United States Army Claims Service and gives denial and approval
authority of tort claims for $25,000 or less to Corps of Engineers
area claims offices and overseas command claims services. This
revision also gives similar authority over affirmative maritime
claims.

‘ Chapter 9
Claims UnderArtzcle 139, Uniform Code of Military Justu:e

_Paragraph 9-6b permits the General Court Martial Conven-
ing Authonty to approve a pay assessments in an amount not to

kexceed $10000

- Chapter 10
Clazms Cognizable Under the Foreign Claims Act

(1) Paragraph 10-7b(2) clarifies which family members of

“American soldiers or employees continue to be covered by the

Foreign Claims Act after overseas marriage or adoption.

(2) Paragraph 10-11f provides a twenty percent limitation on
attorneys fees for claims under the Foreign Claims Act, to corre-

- spond with Federal Tort Claims Act and Military Claims Act lim-

its,
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(3) Paragraph 10-12 now includes paragraph 10 16 “Recon-
sideration” of the former publication.’ « .

(4) Paragraph 10-17 discusses solatia payments in accordance

wrth local custom. . S
: ARTEESEIE

Chapter 11
. Personnel Claims and Related Recovery Actions
(1) Paragraph 11-4f provides that if the claimant is absent
without leave and is subsequently dropped from the rolls, any
pending claim wrll be demed

2) Paragraph 11- 5e(3) creates a presumption that vehicle
theft or vandalism did not occur on post, unless the clarmant proves
that it occurred at quarters.. - L

(3) Paragraph 11-5g provides that only victims of crimes can
submit claims for property held as evidence.

(4) Paragraph 11-6¢ provides that no payment is authorized
for inability to use nonrefundable airline tickets or for Jease or
utility deposrts e

S5) Paragraph 11-6k codlﬁes the rule on substantial fraud—
claims mvolvmg substantlal fraud can be demed entirely.

©6) Paragraph 11-7a provides thata claimis “present " when
it is received at a military installation, not when the claimant mails
it. o

(7) Paragraph 11-8 provides that claims w1ll not be rejected

[ S

or retumed as “Iackmg documentatron

(8) Paragraph 11-11f requires clalmants" with private insur-
.ance to, settle with the }insurer first before filing a claim. .,

' .(9) Paragraph ,1.1-150 proyides forAallowarlce of sales tax and/
or drayage before actual cost is incurred if the total for these items
does not exceed fifty dollars.

(10) Paragraph 11-16b authorizes the Chief, Personnel Claims
and Recovery Division, to force a claimant to accept missing prop-
erty recovered after a claim has been approved for payment. -

¢0)) Paragraph 11-20 reduces the period of ume for a claim-
ant to request 1 reconsrderanon—from one year to sixty days from
the settlement date of the claim. ‘A claimant must be advised in
writing of this time limit. The head of an area claims office may
waive this period in exceptional cases. The Chief, United States
Army Claims Seryice, Europe, may take final action on any re-
consideration request that does not request a waiver of the maxi-
mum allowance. .

12y Paragraph 11 21b6(7) reqmres clarms personnel to take

an active and contmumg role in pub11c1zmg claims mforrnatlon to
.soldiers. AT o :

0 (13) Paragraphrll-21d requires the claims judge advocate or

claims attorney to take an active role in managing claims funds.

.

.(14) ‘Paragraph 11-24a(11) requires that démand packets be
prepared for all files forwarded to the USARCS because of inci-
dents of bankruptcy.

-+: (15) Paragraph 11-30c provides that only the USARCS can

refund money to carriers, contractors, or warehouse companies.

.Sty Chapteril2 dow

- Nonappropriated Fund Claims + - ' . .,
(1) Paragraph 12-3c increases the dollar amount from $15,000

to $25,000 for those claims that require an information copy to be

forwarded to the Army and Air Force Exchange Servrce

(2) Paragraph 12-5¢ clarifies when claims payable from ap-
propriated funds will not be considered or paid from
nonappropriated (NAFT) funds due to negligent mamtenance of
an appropriated funds facility. ' :

= (3) Paragraph 12- 12b(2)i mcreases the authonty of area clarms
offices to pay non-NAFI risk management program clalms ln the
amount of $25 000 or less.

Chapter 14
.- Affirmative Claims

(1) Paragraph 14-4 details the current delegations of author-
ity for field claims offices and command claims services.  The
amounts have remained unchanged from the revised amounts
printed in The Army Lawyer, June1991. . - - T

-(2) Paragraph 14-Sb provides guidance on calculating the
statute of lumtanons for property darnage and medical care claxms

(3) Paragraph 14 6c descnbes when ﬁeld clalms ofﬁces can
assert claims against soldiers, government employees, family

.members, and retirees. The critical factors are whether the indi-

vidual was acting in the scope of employment, if he or she has

applicable insurance, and if he or she exhibited gross neghgence
oy SRR I

(¢ Paragraph 14 10b, ¢, and d provrdes gmdance on pro-

cessing medical care claims for servicemembers, family mem-

-bers, and retirees of the Air Force, Navy, Marine Corps, 'and Coast

Guard and for care provided by ithe Veterans Administration. -

(5) .. Paragraph 14-13a requires claims-personnel to use the

. potentrals database in the affirmative Clmms Management Pro-

gram to track potential claims. .

(6) Paragraph 14-13f details how claims personnel calculate
the amount to be asserted in a medical care claim. This amount is
based on:~ diagnostic related group rates for mpatrent care pro-
vided in an MTF; a single per visit rate for outpatrent care pro-

“vided in an MTF; CHAMPUS Ccosts; costs of operatmg military

vehicles and air craft that prov:de ambulance servrces - and bunal
expenses. ' : L
: USRI

(7) Paragraph 14-14 provides guidance on working with an
injured party and an attorney and prescrrbes appropnate actrons
for failure to cooperate. - . . b
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(8) Paragraph 14-15 addresses the MTF Third-Party Collec- -

tion Program and the responsibilities of hospital and claims per-
sonnel.

" (9) Paragraph 14-16b requires claims personnel to review the
status of all pending claims at least every sixty days and to follow
up as appropriate.

(10) Paragraph 14-18 provides general information on pre-
paring cases for litigation. Army Regulation 27-40, Litigation
(19 September 1994), Chapter 5, provides detailed guidance on
litigation issues.

(11) Paragraphs 14-19c and d provide updated guidance on
depositing property damage and medical care recoveries. Mon-
ies recovered for damage to government housing will be depos-
ited into the family housing operation and maintenance account
of the installation responsible for the housing. Lieutenant Colo-
nel Millard, Lieutenant Colonel Kennerly, Captain Park, and Cap-
tain McConnon. '

Personnel Claims Notes
Claims Adjudicaﬁon Problems

" Clothes Missing from Cartons

If a claimant lists as one line item on a Department of De-
fense (DD) Form 1844, List of Property and Claims Analysis Chart
(February 1989), “a carton of missing clothes,” the claims office
should request that the claimant resubmit the DD Form 1844 to
identify the individual pieces of clothing and to state the indi-
vidual purchase prices and purchase dates. Itis difficult to justify
an award (even the maximum allowable) based on the general
description of “a carton of clothes missing.” A general descrip-
tion also leads to challenges by the carriers when a demand is
asserted against them. '

: Maximhm Allawables

When awarding a maximum allowable (M/A) for particular
items, be sure to continue to adjudicate all of the items in the
maximum allowable category. Do not stop adjudicating at the
point when the maximum allowable is reached. Maximum
allowables do not apply to carriers, and the amount of the loss or
damage in which the carrier is liable will be asserted. To assert
the full amount of liability, all items must be fully adjudicated.

If a claimant does not substantiate tender to the carrier for
shipment and/or ownership and value of an item, the claim should
e adjudicated based on the evidence provided. Claims examin-
ers should not automatically award the maximum allowable for a
line item when the amount claimed exceeds the maximum allow-

-able that is authorized for the item in the Allowance-List-Depre-

ciation Guide.

‘For example, if a claimant claimed $6000 for missing manual
tools, the claimant is not automatically entitled to $6000 or $1500,
the maximum allowable for manual tools. Claims examiners must
insure that the origin inventory indicated that tools were tendered
to the carrier for shipment and insure that the claimant provided
sufficient proof of ownership of $6000 of tools (or an amount in
excess of the maximum allowable) before awarding the maxi-
mum allowable. If the claimant substantiated ownership and value
of $6000 worth of manual tools, and no depreciation is appli-
cable, $6000 should be entered in the “Amount Allowed” block
of DD Form 1844, a notation that there is a $1500 M/A involved

for this line item should be entered in the “Adjudicator’s Remarks”

block, and the M/A overage of $4500 should be deducted from
the total adjudicated amount at the end of the last page of the DD

Form 1844. Additionally, the $6000 amount will be asserted

against the carrier and entered in the “Carrier Liability” block.

If, on the other hand, a claims examiner determines that a
claimant has substantiated ownership and value of only $1500
worth of manual tools, then $1500 should be entered in the
“Amount Allowed"” block. Use the symbol “RC,” for replace-
ment cost, or “F&R,” for fair and reasonable, in the “Adjudicator’s
Remarks” block with an explanation of the adjudication entered
in the chronology sheet. In this case, the carrier would only be
liable for $1500, and that amount would be entered in the “Car-
rier Liability” block. Do not use the maximum allowable symbol
(i.e., “M/A”) because it implies that the claimant was not paid the
full “adjudicated” amount for those items. ~ Lieutenant Colonel
Kennerly.

Claims Note
' Claims Video Teleconference Schedule

The next Claims Video Teleconference (VTC) will be held
on 13 October 1995 between 1000 and 1200 Eastern time. The
focus of this VTC will be on personnel claims and recovery. The
target audience will be personnel claims adjudicators, recovery
clerks, claims judge advocates, and claims attorneys. Claims of-
fices whose personnel will not be able to attend a live claims VTC
video broadcast may join through audio hookup, or may request a
videotape of the broadcast by sending a standard 120-minute VHS
videotape to the USARCS Administrative Officer. Live broad-
cast sites for all Claims VTCs are: .Fort Benning, Fort Bliss, Fort
Gordon, Fort Huachuca, Fort Jackson, Fort Knox, Fort
Leavenworth, Fort Leonard Wood, Fort McClellan, Fort Rucker,
Fort Sill, Fort Eustis, Fort Lewis, Fort Hood, Fort Bragg, Fort
Riley, Fort Carson, Fort Drum, Fort Stewart, Fort Campbell, Fort
Irwin, Fort Polk, Fort McPherson, and Fort Sam Houston. Lieu-
tenant Colonel Millard
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- Guard and Reserve Affairs Items

Guard and Reserve Affairs Division, OTJAG

Reserve Component Quotas for -
Resndent Graduate Course

Two student quotas in the 45th Judge Advocate Ofﬁcer Gradu-
ate Course have been set aside for Reserve Component Judge
Advocate General's Corps (JAGC) officers. The forty-two week
graduate level course will be taught at The Judge Advocate Gen-
eral’s School in Charlottesville, Virginia, from 29 July 1996 to 8
May 1997. Successful graduates will be awarded the degree of
Master of Laws in Military Law. Any troop program unit (TPU)
Reserve Component JAGC captain or major who will have at least
four years JAGC experience by 29 July 1995 is eligible to apply
for a quota. An officer who'has completed the Judge Advocate
Officer Advanced Course, however, may not apply to attend the
resident course. Each apphcatlon packet must include the fol-
lowmg materials: ‘

; »Personal data. ‘Full name (including pre-
ferred name if other than first hame), grade, -
. date of rank, age, address, and telephone -
. number (business, fax, and home).

Military experience. - Chronological list of . .

Reserve and active duty assignments; include ..

all officer efficiency reports and academic -
- efficiency reports. v

Awards and decorations. List all awards and
decorations.

Military and civilian education. Schools at-
tended, degrees obtained, dates of completion,
and any honors awarded Law school
transcnpt '

Civilian 'experience. Resume of legal = = *

experience. o
Statement of purpose. A concise statement k

' (one or two paragraphs) of why you want to
attend the re51dent graduate course.

Letter of Recommendation. Include aletter of
" recommendation from one of the judge
‘ advocate leaders listed below

United States Army Reserve (USAR) TPU Coet
Legal Support Organization (LSO) '
Commander or Staff Judge Advocate.-ff ¥

Army National Guard (ARNG): Staff Judge
Advocates

DA Form 1058 (USAR) or NGB Form 64
(ARNG). The DA Form 1058 or NGB Form

© 64 must be ﬁlled out and be included in- the
application packet. -

“ ‘Routmg of applicatwn packets Each packet “ .

" shall be forwarded through approprlate

channels (indicated below) and must be re-
ceived at Guard and Reserve Affairs Division,
OTIAG, no later than 31 December 1995. ,

ARNG. Forward the packet through the state
chain of command to Office of The Judge

" Advocate, ATTN: NGB-JA, 2500 Army,
Pentagon Washmgton, D.C. 20310-2500.
Subject to state funding. The National Guard
Bureau will not fund this quota.

USAR CONUS TPU. Forward the packet
through the MUSARC chain of command, to
Commander, ARPERCEN, ATTN: ARPC-
ZJA-P, 9700 Page Avenue, St. Louis, Mis-souri
63132-5200. No later than 30 Novem-ber
1995

V.‘

v

Dr Mark Foley, Ed D, (804) 972-6382 o

' Professional Development Educatlon J ﬂ ,
. for Reserve Judge Advocates Durmg Frstal Year 1996

The Ai'iny R'eserve,Per‘s'onnel Center’s (ARPERCEN) ,Fiscal
Year 1996 professional 'development education (PDE) funding
priorities for Reserve judge advocates (JAs) are: (1) JAs assigned
to troop program unit (TPU) positions; (2) JAs assigned to indi-
vidual mobilization augmentee (IMA) positions; and (3) JAs as-
signed to the individual ready reserve (IRR). The “required PDE’
:and “other PDE” ‘are ARPERCEN s addil:lonal prlormes w1thm
the PDE category . SRt ‘

. “Requu'ed PDE” is néeded for promotion or branch quallﬁca-
‘tion—the JA Officer’ Basrc Course, the JA Officer Advanced
'Course, and the Command and General Staff Ofﬁcer Course are
the only required courses. ‘ e -

* “Other PDE” includes functional courses at The Judge Advo-

'cate General’s School United States Army (TJAGS A), Combined

Arms Service Staff School, on:sites, and education required for
the officer’s position. Judge Advocates assigned’ to TPUs must
obtain funding for “other PDE” from their commands. Although
ARPERCEN does not have sufficient funds for IMA JAs to at-
tend “other PDE" on separate orders, IMA JAs may be able to
attend an “other PDE” on orders for their annual two weeks of
training as described in the next paragraph. The ARPERCEN has
no funds for IRR JAs to attend “other PDE” courses.
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Individual mobilization augmentee JAs may attend functional -

courses at TTAGSA or on-sites as part of their annual training
with prior approval of their IMA agency/command. The IMA
agency/command forwards officers’ requests to the ARPERCEN
IMA Division. If sufficient funds are available, the ARPERCEN
IMA Division authorizes funding of travel and per diem to the
PDE course and the IMA agency/command on one set of orders.

For example, an IMA JA assigned to the Office of The Judge
Advocate General (OTJAG) and living in Alexandria, Virginia,
wants to attend the TIAGSA sponsored on-site in Washington,
D.C. and the five-day environmental law course at TIAGSA,
Charlottesville, Virginia. The IMA JA initiates his request by
sending a completed DA Form 1058-R, Application for Active
Duty for Training, Active Duty for Special Work, and Annual
Training, to his usual point of contact for annual training at
OTJAG. The IMA JA includes on the DA Form 1058-R the re-
quest to attend the two-day on-site followed by the five-day func-
tional course and ending with five days at OTJAG. If OTJAG
approves the officer training at other locations for seven days,
then OTJAG forwards the request to ARPERCEN’s IMA Divi-
sion for funding. If funds are available, the ARPERCEN IMA
Division authorizes the program management office to issue the

. -order and obtain a quota for the functional course at TTAGSA.

The tour would.be no more than twelve days—like the typical

" annual training tour—with travel and per diem to TJAGSA funded

by ARPERCEN. The officer must choose an on-site within com-
muting distance of his home.

The usual restrictions apply to IMA JA requests as described
in the preceding paragraph. The ARPERCEN IMA Division’s
cut-off for receipt of training requests from the IMA agencies/

commands is 31 March 1996. The ARPERCEN IMA Division
‘must receive the training request from the IMA agency/command

at least sixty days prior to the beginning of the tour. The
ARPERCEN IMA Division will consider a request for exception
to either restriction with appropriate justification. “Other PDE”
training is subject to the availability of funds and school quotas.

The above example addresses ARPERCEN's funding of “other
PDE” for IMA JAs. All IMA JAs are cautioned, however, that
they must have eleven consecutive duty days to be eligible for an
officer efficiency report (OER). An officer who splits his twelve-
day tour between PDE courses and duty at the agency/command
will not be eligible for an OER for the period. Reserve JA Per-

-.sonnel Management Office.

THE JUDGE ADVOCATE GENERAL’S SCHOOL
CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 96

CITY, HOST UNIT,
DATE . AND TRAINING SITE ACTION OFFICER
14-15 Oct Willow Grove, PA LTC Donald Moser
153d LSO/79th ARCOM 153d LSO
Willow Grove Naval Air Station Willow Grove USAR Center
Reserve Prgms Bld 601
Willow Grove, PA 19090
21-22 Oct Minneapolis, MN LTC Donald Betzold
" 214th LSO 6160 Summit Drive, #425
* Thunderbird Motor Hotel Brooklyn Center, MN 55430
2201 East 78th St. (612) 566-8800
Bloomington, MN 55425 .
21-22 Oct ~ Newport, R MAJ Donald C. Lynde-
94th RSC/3d LSO 94th RSC
Naval Justice School ATTN: AFRC-AMA-JA
Naval Education & Tng Ctr 695 Sherman Ave.
360 Eliott Street Fort Devens, MA 01433
Newport, RI 02841(508) 796-6332
27-29 Oct Dallas, TX MAJ Barry Woofter
Note: 2.5 days 90th RSC 90th-RSC
Souffer-Dallas 8000 Camp Robinson Rd.

2222 Stemmons Freeway
Dallas, TX 75207

N Littde Rock, AR 72118
(501) 771-7901
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18-19 Nov.

06-07Jan 96

20-21 Jan

24-25 Feb

24-25 Feb

24-25 Feb

02-03 Mar

09-10 Mar

52

£

‘NYC .
- 77th RSC/4th LSO o
Fordham Umversny §chool of Law

CITY, HOST UNIT
AND TRAINING SITE

IET I

160 West 62d Street

New York, NY 10023

> Long Beach. CA

78th LSO

Seattle, WA -

© 6th LSO
Univ. 'of Washington Law School

Seattle, WA 782205

-"Denver, CO
.87th LSO

Doubletree Inn
13696 East ILiff Pl.
Aurora, CO 80014

~* Salt Lake City, UT

HQ, UTARNG

National Guard Armory
12953 South Minuteman Dr.
Draper, UT 84020

Indianapolis, IN

National Guard
Indianapolis War Memorial
42] North Meridian St.
Indianapolis, IN 46204

Colombia, SC
12th LSO/120th RSG

Washington, DC

10th LSO

NWC (Amold Audxtonum)
Fort Lesley J. McNair
Washington, DC 20319

LR

i

'THE JUDGE ADVOCATE ' GENERAL’S SCHOOL +
CONTINUING LEGAL EDUCATION (ON-SITE) TRAIN]NG AY 96

r

ACTION OFFICER =~

LTC Myron J. Berman

. 7MhRSC,
- Bldg. 637 ;
" Fort Tottcn NY 11359

(718) 352 5703

LTC Ahdrew Be't‘btwy, '
10541 Calle Lee
Suite 101 .

_ Los Alamitos, CA 90720 .
. (702) 876-7107

LTC Matthew L. Vadnal
- 6th LSO, Bldg. 572

4505 36th Ave., W.
Seattle, WA 98199

(206) 281-3002

‘MAJ Kevin G. Maccary

87th LSO .

Bldg. 820, Fitzsimons AMC McWethy USARC

Aurora, CO 80045-7050
(303) 977-3929

LTC Michael Christensen
HQ, UTARNG

P.O.Box 1776

Draper, UT 84020-1776
(801) 576-3682

' MAJ George Thompson

Indiana National Guard
2002 South Holt Road
Indianapolis, IN 46241

'(317) 247-3449

_ LTC Robert H. Uehling

12th LSO

-5116 Forest Drive

Columbia, SC 29206-4998
(803) 790-6104

-CPT Robert J. Moore

10th LSO

5550 Dower House Road
Washington, DC 20315
(301) 763-3211/2475
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16-17 Mar

23-24Mar

2728 Apr

26-28 Apr
Note: 2.5 days

04-05 May

18-19 May

CITY, HOST UNIT

“AND TRAINING SITE

‘San Francisco, CA '

75th LSO

- Chicag'o,v]].
. 91st LSO

Holiday Inn (Holidome)
3405 Algonquin Rd.

.. Rolling Meadows, IL. 60008

Columbus, OH
9th LSO
Clarion Hotel

~ 7007 N. High St.

Columbus, OH 43085
(614) 436-0700

. St.Louis, MO - . ..

89th ARCOM/MO ARNG

- Gulf Shores, AL

81st RSC/AL ARNG

. Gulf State Park Resort Hotel

21250 East Beach Blvd.
Gulf Shores, AL 36542

| (334)948-4853

Tampa, FL
174th LSO/65th ARCOM

THE JUDGE ADVOCATE GENERAL’S SCHOOL
CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 96

ACTION OFFICER

LTC Joe Piasta

Shapiro, Galvin, et. al.

640 Third St., Second Floor
P.O. Box 5589

Santa Rosa, CA 95402
(707) 544-5858

LTC Tim Hyland

P.O. Box 6176
Lindenhurst, IL 60046
(708) 688-3780

CPT Mark Otto

9th LSO

765 Taylor Station Rd. .
Blacklick, OH 43004
(614) 692-5434

DSN: 850-5434

LTC John O'Mally
8th LSO -
ATTN: AFRC-AMO-LSO

'11101 Independence Ave.
Independence, MO 64054

LTC Eugene E. Stoker

Counsel, MS TW-10

Boeing Defense Space Group
Missiles Space Division

P.O. Box 240002

Huntsville, AL 35806

(205) 461-3629

FAX: 3209

LTC John J. Copelan, Jr.
Broward County Attorney
115 S Andrews Ave, Ste 423

" Fort Lauderdale, FL 33301
" BPN: (305) 357-7600
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. Standards of Conduct Office, OTIAG

Ethical Awareness ‘.

Army Rule 1.1 .
(Competence) =

Army Rule 1;6 ;
(Confidentiality) .

Army Rule 5.5
(Unauthorized Practice of Law) .

Army Rule 7.1 -
(Communications concerning a Lawyer’s Services)

Army Rule 7.5
(Firm Names and Letterhedds)

Army Rule 81
(False Statements in Bar Dzsczplmary Matters)

Army Rule 8.4
(Miscqnduct) N

A United States law school graduate posmg as licensed
lawyer in Germany was suspended from practice in Army
courts for practicing law without a license, targeting the
United States military community in Europe with false
advertisements, incompetently representing an Army accused,
improperly disclosing client information, and making false
statements to The Judge Advocate General’s preliminary
" screéning official.

Military commanders declared a United States law school
graduate posing as licensed lawyer in Germany off limits,
barred him from United States military facilities, deleted his
name from attorney referral lists, and reported him to the
German police. The European Stars and Stripes withdrew his
false adverttsements

The United States law school graduate’s conduct included
practicing law without a license, taking freferral fees for
passing clients to legitimate practitioners, charging excessive
and unearned fees, and procuring ineffective Mexican divorces
for United States service members.

- Professional Responsibility Notes

¥

ciccide o7 CFacts

Mr. Fester Snopes' was admitted to practice law in Maryland
in 1957. In 1973, the Court of Appeals of Maryland disbarred
M. Snopes for charging an excessive fee and improperly claim-
ing to specialize in intemational law. In 1976, the disbarment
was commuted to suspension terminating in 1977. Maryland be-
gan a Client Security Trust Fund Program in 1977, but because
Mr. Snopes never paid Maryland bar dues, he was ineligible to
practice law in the state or represent himself as a licensed Mary-
land lawyer. On March 21, 1995, after the delinquency was
brought to the Maryland Court of Appeals, the court decertified
Mr. Snopes from the practice of law in Maryland.

While living in Germany between 1992 and 1994, Mr. Snopes
held himself out to be an American attorney, practicing under fic-
titious firm names— “Varner, Compson, and Snopes,” and “Vamner
and Snopes.” MTr. Snopes’ falsely claimed to have law offices in
the United States. He sought and obtained legal work involving
military justice matters. He made false statements to his clients
about being a specialist in federal law and about having a law
partner in the United States. Mr. Snopes charged unearned, ex-
cessive fees, and provided incompetent representation in military
justice matters Mr. Snopes was not authorized to practwe law in
Germany. ».¢" ‘

Mr. Snopes moved from Germany in December 1994, leav-
ing no forwarding address.

. Analysis

*“ United States Military Justice Matters

Involvement with Army military justice matters subjected Mr.
Snopes to the Army Rulés of Professional Conduct for Lawyers
(Army Rules)? and The Judge Advocate General’s authority to regu-
late practice before Army courts pursuant to Rule for Courts-
Martial (RCM) 1()9 3

r"'

Examples of Civil Law Matters

Mr. Snopes practiced law in Germany without a license
and procured ineffective Mexican divorces for at least three United
States service members stationed in Germany. He also routinely
took large referral fees for passing his “clients” off to legitimate

! Real names have been changed in order to preserve privacy. The fictional Snopes family, synonymous with opportunism, predation, and ruthlessness, was memorialized
in American Nobel laureate William Faulkner’s trilogy: The Hamlet, The Town, and The Mansion.

2 Der'T OF ARMY., REG. 27-26, LEGAL SERVICES: RULES OF PROFESSIONAL CONDUCT FOR LAWYERS (1 May 1992) [hereinafter AR 27-26).

3 MANUAL FOR CouUrTs-MARTIAL, United States, R.C.M. 109 (1984) [hereinafter MCM]; DeP'T oF ARMY, REG. 27-10, LEGAL SERVICES: MILITARY JUSTICE, ch. 16, sect. II,

suspension of counsel (8 Aug. 1994).
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practitioners. He seldom actually worked on the clients's cases.
Often, the only work he did was when he telephoned attorneys
trying to get them to take a case.

One egregious example occurred when Mr. Snopes charged

excessive and unearned fees to a Mr. Anse Bundren, who con-
tacted Mr. Snopes in December 1993 to find a knowledgeable

and-experienced attorney to probate his wife’s estate in Washing-

ton, D.C. A primary reason for his call was Mr. Snopes s adver-
nsmg “oﬂ' ices in the USA.” Mr. Snopes s mmally claimed fee of
$9400 was excessive, violating Army Rule 1.5(a) (Fees).*' Mr,
Bundren told the preliminary screening official that Mr. Snopes
became verbally abusive when Mr. Bundren said he needed work
product to justify a $9400 bill. Only after multiple requests was
he able to obtain an itemized listing of his charges. Mr. Snopes’s
failure to provide written fee documentation to Mr. Bundren in a

timely manner violated Army Rule 1.5(b) (Fee Information to Cli-

ent).” When Mr. Snopes finally presented documentation, the
documented charges totaled $1912.50, rather than $9400. Mr.
Bundren’s investigation into the validity of the charges revealed
that certain charged calls were never made—some calls were made
after Mr. Snopes was formally released from the case, and others
simply requested an attorney to take the case, after Mr. Snopes
already had represented to Mr. Bundren that he and his firm were
handling the case.

Even though Mr. Snopes’s civil * practlce" fell outside the
scope of The Judge Advocate General's authonty to regulate pri-
vate attomeys United States Army commanders took action'to
refer Mr. Snopes's civil wrongdoing to the followmg

)] German Police (mvesngatmg unaut.honzed
practice);

' (2) European Stars and Smpes (suspendmg
advertisements); , ‘

(3) Trial Defense Service (removing from
“:referral list);

‘(4) United States Army, Europe, Armed Forces
Disciplinary Control Board (placing off limits
to personnel within Germany, France, and
Belgium); and

(5) Commanders of the 1st Armored Division
and United States Army, Europe, (barring Mr.
Snopes from military facilities).

* AR 27-26, supra note 2, Rule 1.5(a).

3 Id., Rule 1.5(b).

Preliminary'Screening Findings

“ The allegatlons of professional i 1mpropnety made against Mr.
Snopes were subjected to a preliminary screening inquiry (PSI)
conducted under Army Regulation 27-1.¢ The preliminary screen-
ing official (PSO) interviewed thirty witnesses and took written
statements from seventeen witnesses. She also 1nterv1ewed Mr.
Snopes

Private Andy B. McCaslin, United States Army

The PSO found that Mr. Snopes provided incompetent le-
gal advice at a court-martial while representing a soldier. Ac-
cording to the attorneys who had been involved in the case, Mr.
Snopes did not understand either procedural or substantive law.
For example, he was confused regarding the elements of the con-
spiracy charge. After indicating that he was through presenting
his case, he did not understand that he could not argue matters not
admitted as evidence. He did not understand that he should have
offered his evidence before the close of his case.

The military judge said the case would not have proceeded
if Mr. Snopes had been the sole defense counsel. However, he
believed that the joint defense efforts of Mr. Snopes and a captain
from the United States Army Trial Defense Service met the com-
petence standards of Army Rule 1.1 (Competence).’

The division staff judge advocate (SJA) said that following
the court-martial, Mr. Snopes repeatedly apologized, saying,
“McCaslin is only in jail because I [Snopes) am incompetent.”
The SJA’s conversation with Mr. Snopes also revealed Mr.
Snopes’s lack of famlhamy w1th procedures such as deferment of
confinement.-

Ly

:False Advertising

* +Mr. Snopes's advertisement in the May 5, 1994, European
Stars and Stripes included falsehoods such as “American Attor-
neys-at-Law,” “German Attorney,” and practice in “Civilian, Mili-
tary Justice, D.O.D.Matters, Divorce, Criminal Law, International
Law [emphasis added].” The ad falsely stated, “Offices in Eu-
rope and the U.S.A.” The ad gave a false firm name, “Vamner,
Compson, and Snopes.”

"The officer in charge of a division SJA branch office, asked
Mr. Snopes why he advertised the firm name ‘“Vamer, Compson,
& Snopes,” when Mr. Snopes was the only lawyer. Mr. Snopes
said he was in the Merchant Marine with Varner and Compson

¢ Dep't oF ArMy, REG. 27-1, LEGAL SERVICES: JUDGE ADVOCATE LEGAL SERVICES (3 Feb. 1995).

7 AR 27-26, supra note 2, Rule 1.1.
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during World War II; after the war, they all attended the Univer-
sity of Baltimore Law School together and studied admiralty law.
Mr. Snopes said that Varner and Compson had died in a sailboat
accident while sailing from Vietnam to Mamla during the Viet-
nam War.. Mr. Snopes saJd he had not seen them since the Vret-
namWar' B B

Mr Snopes falsely advertlsed hav1ng offices in the Umted
States. When questioned by the PSO, Mr. Snopes insisted that it
was proper for him to advertise United States offices solely based
upon his ability to contact firms through Martindale-Hubbell. This
was totally inconsistent with his representations to Mrs. Oates
(involving a civilian personnel matter) that Mr. Snopes was asso-
ciated with attorneys in Washington, D.C., and that he had part-
ners in the United States of America.

’ ‘Many of 'the witnesses whom the PSO interviewed had been

told contradictory stories by Mr. Snopes coricerning the composi-

tion of his firm, the education and background of his alleged pa.rt-
ners, and Mr. Sniopes’s own level of expenence o

Mr. Snopes’s Breach of Cltent Conﬁdennalzty

Bl and False Statements Made to the PSO

'When interviewed by the PSO Mr. Snopes openly began drs-x
closmg, without solicitation from the PSO, protected client infor-
mation regarding his former United States’ Air Force client,
Technical Sergeant Blue. The PSO decided that Mr. Snopes’s
revelations, which pertained. to the guilt of his client, were not
justified under Army Rule 1.6 (Confidentiality).? At that point,
the PSO interrupted Mr.  Snopes:to remind him of his responsi-
bilitiés of confidentiality. It was clear to the PSO that Mr. Snopes
did not undérstand his obligations regarding client confidential-
ity. The unwarranted disclosures violated the standards repre-
sented by Army Rule 1.6(a) (Confidentiality), which states: “(a)
A Lawyer shall not reveal information relating to representation
of a client unless the client consents after consultation, except for
disclosures that are impliedly : authonzed in order to carry out the
representation ... " . . . ; e , :

‘ Mr .Snopes."tﬁold theiPSO that he had .beten é member of the
Maryland Bar for forty years. ‘MTr. Snopes said his law partner,

o

Varner, attended Hastings Law School in the early 1950s and that
Compson dttended the Eastern College of Commerce and Law in
Maryland. Mr. Snopes said they both died in 1970. He told the.
PSO that he had practiced law with Vamer and Compson in the
Phr]:ppmes ‘

Pl ek

that he could properly use deceased attorneys’s names in his ﬁrm
name failed to meet the level of candor requlred by Army Rule8.1
(Bar Dlsmplmary Matters) 10 Neither Vamner nor Compson had
ever practiced mllxtary law in Germany. Mr. Snopes had no _]I.lStl-
fication for * ‘continuing” to practice ina deceased partner’s firm
name, other than to deliberately mislead those targeted by his
European Stars and Stripes advertisements.

\ Fraud is’ [c]onduct havlng a purpose to decerve and not merely
negligent mlsrepresentauon or failure to appnse another of rel-
evant information.”"': Mr. Snopes s repeated contradictory repre-
sentations to innumerable people proved that his representations
clearly moved beyond “mere negligent misrepresentation.” His
numerous falsehoods clearly amounted to dishonesty, fraud and
decert. and violated Army Rule 8. 4 (Misconduct).”?

The Judge Advacate General s Junsdzcnon Founded on
Military Justice Representauon in General

. Involvement with military justice matters subjected Mr. Snopes
to the Army Rules” and The Judge Advocate General’s authority
to regulate practxce before Army courts pursuant to RCM 109.4

Mr. Snopes was subJect to and vrolated the Anny Rules in
three areas: (1) unauthorized practice and mcompetent represen-
tation in an Army court-martial, United States v. McCaslin;'* (2)
unauthorized practice and false advertising by targeting a mili-
tary justice audience in the European Stars and Stripes claiming
to be experienced in criminal faw and military Justlce,“s and (3)
disclosing client information and making false statements in con-
nection with the PSI 1

NP P ;

Such conduct vrolated a lawyer’s most basrc professional
obligations to the public and clients, the pledge to maintain per-
sonal honesty, integrity, and unimpaired loyalty. The American

*  MopeL RULES OF PROFESSIONAL Conpuct Rule 1.6 (1983) (Maryland Mr Snopes's ostensible bar, generally follows the Amencan Ba.r Assocmuon Model Rules of

Professwnal Conduct ), AR 27-26 supm note 2, Rule 1.6.
> AR 27-26 supra note2 Rule 16,

1 Jd,Rule 8.1 ISRy

" Id. glossary at 35.

2 [d.,Rule 8.4.

B

4 MCM, supra note 3, R.C.M. 109,

R

Y In that case, Mr. Snopes violated Army Rules 1.1 (Competence), 5.5 (Unauthorized Practice), and 8.4 (Misconduct).

(Firm Names and Letterheads); and 8.4 (Misconduct).

Five Army Rules were violated: 5.5 (Unauthorized Practice); 7.1 (Communications Concerning a Lawyer’s Services); 7.4 (Communication of Fields of Practice); 7.5

17 Mr. Snopes violated Army Rules 1.6 (Confidentiality), 8.1 (False Statements in Bar Disciplinary Matters), and 8.4 (Misconduct).
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Mr. Snopes s unpersuasrve attempt to convince t.he PSO:




Bar Association Model Standards for Imposing Lawyer Sanctions
indicate that disbarment is generally appropriate for such viola-
tions upon a finding that the conduct “seriously adversely reflects
upon the lawyer’s fitness to practice.” However, matters in ag-
gravation and mitigation can affect the level of sanction.

Matters in Aggravatwn _

Matters in aggravation included Mr. Snopes s 1973 Maryland
disbarment, later commuted to a suspension through 1977; his
1977 default in Maryland client security fund dues payments; and
his deceptive ads attempting to gain legal business from United
States citizens in Europe.

Matters in Mitigation
Mr. Suopes mentioned to the PSO that he was a disabled

veteran. He said he was in the United States Coast Guard from
January to November of 1942 and in the Navy for four months

for flight training: He said that he had been in the Merchant Ma-
rine at some point after that and got out in 1946. He said that he
rejoined the Merchant Marine for both the Korean (1950 51) and
Vietnam Wars (1967-68).

..‘Action -

Although Mr. Snopes’s case involved significant violations
of the Army Rules, referral to the Professional Responsibility
Committee was unnecessary. In December 1994, Mr. Snopes left
Germany, leaving no forwarding address, and avoiding German
prosecution for practicing law without a license. However, be-
cause the allegations against Mr. Snopes arose while he was tar-
geting United States service members needing military justice ser-
vices, on April 26, 1995, The Assistant Judge Advocate General
suspended him indefinitely from practicing before Army courts-
martial and the United States Army Court of Criminal Appeals
Mr. Eveland. ‘

- CLE News

1. Resident Course Quotas

Attendance at resident CLE courses at The Judge Advocate
General’s School (TJAGSA) is restricted to those students who
have a confirmed reservation. Reservations for TTAGSA CLE
courses are managed by the Army Training Requirements and
Resources System (ATRRS), the Army-wide automated training
system. If you do not have a confirmed reservation in ATRRS,
you do not have a reservation for a TIAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or through
equivalent agencies. Reservists must obtain reservations through
their unit training offices or, if they are non-unit reservists, through
ARPERCEN, ATTN: ARPC-ZJA-P, 9700 Page Boulevard, St.
Louis, MO 63132-5200. Army National Guard personnel request
reservations through their unit training offices.

- When requesting a reservation, you should know the follow-
ing:
TJAGSA School Code—181
Course Name—133d Contract Attorneys SF-F10

Class Number—133d Contract Attorneys’ Course 5F-F10

To verify you have a confirmed reservation, ask your training
office to provide you a screen print of the ATRRS R1 screen show-
ing by-name reservations.

2. TJAGSA CLE Course Schedule

1995

i*2-6 October: ' 1995 JAG Annual Continuing Legal Education
Workshop (SF-JAG). i

10-13 October: 2d Ethics Counselors’ CLE Workshop (SF-
F201)

- 16-20 October USAREUR Cnmmal Law CLE (SF-F35E)
16-20 October: 37th Legal Assistance Course (5F-F23)

16 October-21 December: 138th Basic Course (5-27-C20).

23.-27 October:
Course (SF-F1).

132d Senior Officers’ Legal Orientation

30 October-3 November: 43d Flscal Law Course (5F-F12)

13-16 November 19th Cnmmal Law New Developments
Course (SF-F35). -

13-17 November: 61st Law of War Workshop (SF-F42).
4-8 December: USAREUR Operational Law CLE (SF-F47TE).

4-8 December:

133d Senior Officers’ Legal Orientation
Course (5F-FI). ‘ . s

1996

812 January: 1996 Government Contract Law Symposmm
(5F-F11).

+9-12 January: USAREUR Tax CLE (5F-F28E).

22-26 January 48th Federal Labor Relatrons Course (SF-
F22). :
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. ;22 26 January 23d Operatlonal Law Setmnar (5F-F47)
31 January 2 February 2d RC Semor Offrcers Legal
Orlentatwn Course (5F—F3) v

5-9 February:

134th Sénior ‘Officers’ Legal Orientation
Course (5F Fl) :

s Februaxy 12 April: 139th Basrc'Coursé ‘(5l27-c20)
‘ﬂ 12. 16 February PACOM Tax CLE (sr Fzsp)

. 12—16 February 62d Law of War Workshop (SF F42)

12 16 February USAREUR Contract Law CLE (5F FISE)

.
R

26 February 1 March 38th Legal Assrstance Course (5F-
F23).

~4-15 March: 136th Contract Attorneys® Course (5F-F10).

18-22 March: 20th Administrative Law for Mllltary" o

Installations Course (5F- F24) e oo

e
25-29 March: 1st Contract Litigation Course (SF-F102).

"

-5 Apnl 135th Semor Officers’ Legal Orlentatlon Course
(5F-F1).

EETS CHTE N S 2 Y

15-19 April: 1996 Reserve Component Judge Advocate
Workshop (5F-F56). - BRI

15-26 April: ‘Sth Criminal Law Advocacy Course (5F—F34).

22- 26 Apnl 24th Operatlonal Law Semmar (5F—F47)
i : [

29 Aprrl -3 May 44th Frscal Law Course (5F-F12)

Dot g'

29 Apnl 3 May 7th Law for Legal NCOs Course (512-
71D/20/30)

N S I SRR T T I SN P

13- 17 May 45th Fiscal Law Course (5F—F12)
13-31 May 39th Mtlltary Judge Course (5F-F33) /

' 20-24 May: 49th Federal Labor Retauons Course (SF-P:ZZ).
3-7 June: 2d Intelligence Law Workshop (SF-F41).

+.3-7 June: - 136th Senior Officers’ Legal Orientation Course
(SF—FI) -

3 June-12 July: - 3d JA Warrant Officer Basic Course (7A-
550A0).

10-14 June: 26th Staff Judge Advocate Course (5F-F52) .

1728 June IA'IT Team Tralmng (5F-F57)
‘17 28 June: IAOAC (Phase II) (SF FSS) -

" 1-3 July: Professional ReCruiting Training Seminar

1-3 Ju]y: 27th Méthods of Instt;ucﬁon Course (5F-F70).
812 July 7th Legal Adn‘hmstrators Course (7A 550A1 )
8 July—13 September 140th Basrc Course (5 27-C20)

22-26 July: FlscaI Law Cff-Slte (Maxwell AFB) (SF-124).

_24—26 J uly: Career Services _Directors Cont‘erence. ’

29 July 9 August 137th"“C'ont‘ract Attorndys' Course (SF-
Fi0). ) ‘ ' h

) 59 July-8 May 1997: 45th Graduate Course (5-27-C22).

30 July-2 August: 2d Military Justice Management Course
(S5F-F31). ;

12 16 August 14th Federal ngauon Course (5F-F29)
it

12-16 August:! 7th Semor Legal NCO Management Course
(5127 1DI40/50) r

19-23 August
Course (SF-F1).

137th Senior Officers’ Legal Orientation
- 19-23 August: 63d Law of wérwerkshop (SF-F42).
26—30 August 25th Operatxonal Law Semmar (5F-F47)

4-6 September: USAREUR Legal Assrstance CLE (5F-
F23E). ‘ ,

* '9-13 September: ' 2d Procurement Fraud Course (SF-F101).

9-13 September: USAREUR Administrative Law CLE (5F-
F24E).

16-27 September 6th Crrmmal Law Advocacy Course (S5F-
F34).

P L R AR E £
3. Civilian Sponsored CLE Courses -,
November 1995 ‘
2-3, GWU:; Best-Value Source Selection, San Drego, CA.

.:2-3, GWU:  Procurement Law. Research Workshop,
Washmgton D.C. C N
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2-3, ALIABA: Water Law, Portland, OR. = - L: "+

! 7-8, GWU: Subcontract;Law in‘Feq‘jcra_l Procurement, San
‘ /,.\ Diego, CA.

9_10; ‘ALIABA:v 1995 'Employm,ent ILaw_ Coafarehcé,
Chicago, IL. '

9-11, ALIABA: ERISA Litigagin, Chicago, IL.

13-17, GWU: Cost-Reimbursement Contracting, Washington,

D.C.
20—21, GWU: Procuremeqt Ethics, Washington, DC
129-1 December, GWU: ADP Contract Law, Washngton, D.C.

For further information on civilian courses, please contact the
institution offering the course. The ‘addresses are listed in the
March 1995 issue of The ' Army Lawyer.

4. Mandatory Continuing Legal Educatlon J unsdlctlons

“=\ Michigan

and Reporting Dates
Jurisdiction '». ortin on
Alabama** ‘ 31 Decel;lber annaaily
Arizona 15 July annually
Arkansas 30 June anrually
California* .1 February annually
Colorado . Anytime within threc-year perirodv s
_ Delaware 31 July biennial]y
Florida** Assigned month ﬁ'ieanial]y
Georgia 3 January annually
Tdaho  Admission date triennially
Indiana 31‘Dec_:e‘mber:annually
Iowa - 1Marcﬁ annually -
Kansas 1 Jul_y anhual_iy )
Kentucky :30 June annually -
Louisiana** - 31 January annually

31 Marcﬁ annually
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Minnesota

- Mississippi**

Missouri:. . .-
Montana ..

Nevada

New Haﬁlpshira** 1 August annualfy
New Mexico- - 30 days after program
Nofm'éarolina*; 28 February annually
North Dakota” : 131 July annually |
Ohio*, | 3i January bienaially
Oklahoma*’; - 15 February annually
Or‘eg‘on_:. | Anniversa.ry of date of birth—new
' .. admittees and reinstated members
__report after an initial one-year period;
. thereafter triennially
Panhsylvaaia** Annﬁally as assigned
Rhode Island 30 June annually
South Carolina** - ~ 15 January annually*
Tehaessee* ' 1 March annually
Texas Last day of birth month annually
Utaﬂ : Bi ll)'ecembber biénnially
Vermont. 15 Tuly biennially
Virgih}ia' 130 June annually
Was‘l"iinkgrgén‘ f 31J anuary triennially
West erglma , 30'Juvne biennially -
Wisconsin* 31 December biennially
Wyofning 30 January annually
For addresses and detailed mformatlon see the July 1994 is-
sue of The Army Lawyer.
*Military exempt

 Reporting Menth

., 30 August triennially

1 August annually

:31 July annually

1 March annually . .

1 March annually

**Military must declare exemptlon




SRRt Current Material of Interest .-« - 1000 i o

1. TIAGSA Materials Available Through Defense’ =~ " & ! 111, egal Assistance N
Technical Informathn‘ Center e et ' g e
o T ADB092128 USAREUR Legal Ass1stance Handbookl

Each year, TJAGSA publishes debkbooks and materials to’ G 7 JAGS-ADA-8SS (315 pgs).

support resident instruction. Much of this material is useful to

judge advocates and government civilian attorneys who are ‘n--
able to attend courses in their practice areas. The School receives
many requests each year for these materials. Because the distri-- , . o
bution of these materials i is not in the School’s mission, TIAGSA ADA281240 ' Office Directory/JA-267(34) (95 pes). |

| ol
does not have the resources to prov1de these pubhcatlons AD B164534 Notarial Guide/JA-268(92) (136 pgs).

PR
i

AD A263082 Real Property Guide—Legal Assistance/
e JA-261(93) (293 pgs). i S

To provide another avenue of availability, some of this mate- ADA282033 ' Preventive Law/JA-276(94) (22{ pEs).
rial is being made available through the Defense Technical Infor-- ;
mation Center (DTIC). An office may obtain this material in two ADA266077 Soldiers’ and Sailors’ Civil Relief Act Guide/
ways. The first is through a user library on the installation. Most' JA- 260(93) (206 pgs)
technical and school libraries are DTIC *“users.” If they are ol e
“school” libraries, they may be free users. The second way is for: AD A266177 - Wllls Gulde/JA 262(93) (464 pgs)
the office or organization to become a government user. Govern-
ment agency users pay five dollars per hard copy for reportsof 1-°  AD A268007 Family Law Guide/JA 263(93) (589 PES)
100 pages and seven cents for each additional page over 100, or T
ninety-five cents per fiche copy. ‘Overseas users may obtain one’  ADA280725 ‘Office Admlmstratlon GUIdC/JA 271(94)
copy of a report at no charge. -The necessary information and (248 pegs).
forms to become registered as a user may be requested from: :
Defense Technical Information ‘Center, Cameron Station, Alex- AD B156056 Legal Assistance: Living Wills Guide/JA-273-

andria, VA 22314-6145, telephone commerc:al (703) 274 7633 91 (171 pgs)
DSN 284-7633. =~ At ‘
‘ o o ‘ AD A269073 Model Income Tax Assmtance Gulde/JA 275- a
Once registered, an office or other organization may open & (93) (66 pgs). .

deposit account with the National Technical Information Service
to facilitate ordering ‘materials. Information concerning this pro-

dure will be provided wh ¢ tatus is submit- . L o
g e provicetialien s meates for user status is submi *ADA289411  Tax Information Series/JA 269(95) (134 pgs).

AD A283734 Consumer Law Guide/JA 265(94) (613 pgs). -

AP N T TR TR . ;
Users are provided biweekly and cumulative indices. These
_ indices are classified as a single confidential document and mailed’ AD A275507

only to those DTIC users whose organizations have a facility clear-
ance. This will not affect the ability of organizations to becorne Al -
DTIC users, nor will it affect the ordering of TJAGSA publica- Admnmstratlve and ClVll Law
tions through DTIC. All TIAGSA publications are unclassified P
and the relevant ordermg information, such as DTIC numbers and AD A199644 ,  The Staff Judge Advocate Officer Manager’ s
titles, will be published in The Army Lawyer. Thé followmg " Handbook/ACIL-ST-290.
TJAGSA publications are available through DTIC. The nine-

character identifier beginning with the letters AD ‘are numbers AD A285724 Federal Tort Claims ActIJA241(94) (156 pgs)"..‘
assigned by DTIC and must be used when ordering publications.

ADA276984  ** Deployment Guide/JA-272(94) (452 pgs).

Air'Force All States Income Tax Guide—'
January 1994

AD A277440 Environmental Law Deskbook, JA-234-1(93)

B vt (i R (492 pes).
"~ Contract Law SRR Coo
DT ‘ : AD A283079 Defensive Federal Litigation/JA- 200(94)
ADA265755 ' Government Contract Law Deskbo_ok vol R (841.pgs).’! ’
JA-501-1-93 (499 pgs). ot . -
AD A255346 Reports of Survey and Line of Duty Determi-
AD A265756 Government Contract Law Deskbook vol 2! nanens/JA 231'92 ‘89 pgs)- L
JA-501-2-93 (481 pgs). AD A283503 Government Information Practices/
JA-235(94) (321 pgs).
AD A265777 Fiscal Law Course Deskbook/JA-506(93) (471
pEs). AD A259047 AR 15-6 Investigations/JA-281(92) (45 pgs).
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.. Labor Law .

AD A286233 The Law of Federal Employment/JA-210(94)
(358 pgs). e
*AD A291106  The Law of Federal Labor—Management

. Relatlons/JA 21 1(94) (430 pgs)
. Developments, Doctrine, and Literature

AD A254610

Military Citation, Fifth Edition/JAGS-DD-92
(18 pgs).. -
Criminal Law =~
ADA274406  Crimes and Defenses Deskbook/JA 33793)
(191 pgs).
ADA274541  Unauthorized Absences/JA 301(93) (44 pgs).
AD A274473 Nonjudicial Punishment/JA-330(93) (40 pgs).
ADA274628  Senior Officers Legal Orientation/JA 320(94)
‘ (297 pgs)
AD A274407 ' Tnal Counsel and Defense Counsel Handbook/
TA 310093) (390 pgs).
AD A274413 United States Attorney Prosecutlons/

JA-338(93) (194 pgs)

' International and 0perationa] Law

AD A284967

Operatlonal Law HandbooklIA 422(94)
(273 pgs).
" Reserve Affairs
AD Bl36361 R Reserve Component JAGC Personnel Policies

Handbook/JAGS GRA- 89—1 (188 pgs)

The followmg CID pubhcanon alsois: avarlable through DTIC

‘USACIDC Pam 195-8, Criminal Investrga
tions, Violation of the U.S. C. in Economrc
Cnme Investrgatrons (250 pgs)

AD A145966'

i

Those ordering publlcatlons are remmded that they are for
government use only. :

*Indicates new publication or revised edition.

i)
ki

2. Regulat_ions and Pami:thletsl i,

- Obtaining Manuals for Courts-Martial, DA Pamphlets, Army
Regulations, Field Manuals, and Training Circulars.” ' . % ¢

- (1) -*The 'U.S. Army Publications Distribution Center
(USAPDC) at Baltimore stocks and distributes DA pubhcatrons
and blank forrns that have Army-wrde use. Its address is

‘Commander

'U.S. Army Publications
Distribution Center

2800 Eastern Blvd. 7
Baltimore, MD 21220-2896

(2) Units must have publlcatrons accounts to use any part of
the publlcatrons dlstnbutlon system. The followmg extract from
Department of the Army Regulation 25- 30 The Army Integrated
Publishing and Printing Program, paragraph 12-7¢ (28 February
1989), is provided to assist Active, Reserve, and National Guard
unlts . P

The units below are authorized publications accounts with
the USAPDC. i

\ (1) ActzveArmy

‘ . (@) :Units organized under a PAC. A PAC that sup-
ports battalion-size units will request a consolidated publications
account for the entire battalion except when subordinate units in
the battalion are geographically remote. To establish an account,
the PAC will forward a DA Form 12-R (Request for Establish-
ment of a Publications Account) and supporting DA 12-series
forms through their DCSIM or DOIM, as appropriate, to the Bal-
timore USAPDC, 2800 Eastern Boulevard, Baltimore, MD 21220-
2896. The PAC will manage all accounts established for the bat-
talion it supports. (Instructions for the use of DA 12-series forms
and a reproducible copy of the forms appear in DA Pam 25-33.)

(b). Units not organized under a PAC. Units that are
detachment size and above may have a publications account. To
establish an account, these units will submit a DA Form 12-R and
supporting DA 12-series forms through their DCSIM or DOIM,
as appropriate, to the Baltimore USAPDC, 2800 Eastern Boule-
vard, Baltrmore MD 21220-2896. .

(c) Staff sections of Fi OAs MACOMs, installations,
and combat divisions. These staff sections may establish a single
account for each major staff element. To establish an account,
these umts w1ll follow the procedure in (b) above

2 ARNG units that are company size to State ad]u-
tants geneml "To establlsh an account, these units' will submit a
DA Form 12-R and suppotting DA 12-series forms through their
State adjutants general to the Baltimore USAPDC, 2800 Eastem
Boulevard, Baltimore, MD 21220-2896 '

(3) USAR units that are company size and above and
staff sections from division level and above. To establish an ac-
count, these units will submit a DA Form 12-R and supporting
DA 12-series forms through their supporting installation and
CONUSA to ‘the Baltimore USAPDC, 2800 Eastem Boulevard,
Baltimore, MD 21220-2896.
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) (4)..ROTC elements. , To establish an account, ROTC
reglons will submit 2 DA Form 12-R and supporting DA 12-se-
ries forms through their supporting installation and TRADOC
DCSIM to the Baltimore USAPDC, 2800 Eastern Boulevard,
Baltimore, MD 21220-2896. Senior and junior ROTC units will
submit a DA Form 12-R and supporting DA 12- serles ‘forms
through their supporting installation, reglonal headquarters, and
TRADOC DCSIM to the Baltimore USAPDC 2800 Eastem Bou-
levard, Baltimore, MD 21220-2896. .

Units not described in [the paragraphs] above also may be
authorized accounts. To establish acaounts these umts must send
their 1 requests through their DCSIM or DOIM, as appropnate to
Commander, USAPPC ATTN ASQZ NV Alexandrla VA
22331 0302 Co

Specific instructions for establishing initial distribution
requlrements appear m DA Pam 25 33

If your unit does not have a copy of DA Pam 25 33 you
may request one by calling the Baltlmore USAPDC at (410)
671-4335. :

. (3) Units that have established initial distribution require-
ments ‘will receive ‘copies of ‘new, revised, and changed publlca-
tions as soon as they are pnnted ~

:(4) Units that require publtcatlons that are not on thetr initial
distribution list can requisition publications using: DA Form 4569.
All DA Form 4569 requests will be sent to the Baltimore USAPDC,
2800 Eastern Boulevard, Baltimore, MD 21220- 2896 You may
reach thls ofﬁce at (410) 671-4335 i ) B

(5) Civilians can obtain DA Parms through the Nauonal Tech-
nical Information Service (NTIS), 5285 Port Royal Road, Spring-
field, Virginia 22161. You may reach this ofﬁce at (703) 487-
4684 : , i b

(6) Navy, Air Force and Marme Corps _]udge advocates can
request up to ten copies of DA Pams’ by Wntmg to USAPDC,
ATTN: DAIM-APC-BD, 2800 Eastern Boulevard; Baltimore, MD
21220-2896 You may reach this office at (410) 671-4335

T L

3 LAAWS Bulletm Board Servnce ' -

a. The Legal Automation Army Wide Systems (LAAWS)
operates an electronic bulletin board service (BBS) prlrnanly dedi-
cated to servmg the Army legal commumty in provndmg Army
vaccess to the LAAWS BBS whlle also prpvndmg DOD wnde ac-
cess ‘Whether you have Army access Or DOD-wlde access all
users will be able to download the TJAGSA publlcatlons that are
available on the LAAWS BBS. ’

b Access to the LAAWS BBS e e
(1) Army access to the LAAWS BBS is currently resmcted

to.the following individuals (who can sign on by dialing commer-
cial (703) 806-5772, or DSN 656-5772): :

(a) Active duty»Armyjudg'e advocates;

¢ {b) Civilian atorneys employed by the Department of
the Army, L

(c) My Reserve and Army Natxonal Guard (NG) judge
advocates on active duty. or employed by the federal government;

(d)"Army Reserve and Army NG judge advocates not
on active duty (access to OPEN and RESERVE CONF only); .

(e) Active, Reserve, or NG Army legal administrators;
Active, Reserve, or NG enlisted personnel (MOS 71D/71E);

{f) Civilian legal support staff employed by the Army
Iudge Advocate General’s Corps; "

(g) Attorneys (mllltary and c1v1han) employed by cer-
tain supported DOD agencies ‘(e.g. DLA, CHAMPUS, DISA,
Headquaners Serv1ces Washmgton)

(h) [ndwtduals with approved written excepﬂons to
the'access policy. i P [REE R

Requests for excepttons to the access pOlle should be sub-
‘mitted oz e el b e

I v i ! [

LAAWS Project Office ,
v Attn: LAAWS BBS SYSOPS bl 1 Eprnoans

9016 Black Rd, Ste 102 - v :

Fort Belvoir, VA 22060- 6208

?2) DOD-wide access to the LAAWS BBS currently is re-
smcted to the following individuals (who can sign on by dialing
comiriercial (703) 806-5791, or DSN 656-5791)

"~ AllDOD personnel dealing with military legal issues.

.€, The telecommunications configuration is: 9600/2400/
1200 bahd panty-none. 8 bits; T' ‘stop blt full duplex; Xon/Xoff
supported; VT100/102 or ANSl terminal emulation. After sign-
ing on, the systemn greets the user with an opening menu. Mem-
bers need only-answer the prompts to call up and download de-
sired publications. The system will ask new users to answer sev-
eral questions and-tell them they can use the LAAWS BBS after
_they receive membershxp confmnatlon whrch takes approxunately
twenty-four to forty-elght hours The Army Lawyer will publish
information on new publlcatmns and materials as they become
avallable through the LAAWS BBS
R TEEPE B I :

d. Instructzons for Downloadmg F :les from'the LAAWS
BBS.

TSN STCRETRIN

G e s T L
(1) Log onto the LAAWS BBS using ENABLE,
PROCOMM, or other telecommunications software, and the com-
munications parameters listed in subparagraph c, above.

: 21+1(2). If you have never downloaded files before, you will
need the file decompression utility program that the LAAWS BBS
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uses to facilitate rapid transfer over the phone lines.  This pro-
gram is known as the PKUNZIP utility. For Army access users,
to download it onto your hard drive; take the following actions
(DOD-wide access users will have to obtain a copy from their
sources) after logging on:

(2) When the system asks, “Main Board Command?”
Join a conference by entering [j].
- (b) From the Conference Menu, select the Automia-

non Conference by entering [12] and hit the enter key when asked
to view other conference members.

(c) Once you have joined the Automation Confer-
ence, enter [d] to Download a file off the Automation Conference

menu.

(d) When prompted to select a file name, enter
[pkz110.exe]. This is the PKUNZIP utility file.

(e) ¥ prompted to select a commumcatrons proto-
col, enter {x] for X-modem protocol.

(f) The system will respond by giving you data such

as download time and file size. You should then press the F10

key, which will give you a top-line menu. If you are using EN-
ABLE 3.XX from this menu, select [f] for Files, followed by [r]
for' Recelve followed by [x] for X-modem protocol. The menu
will then ask for a file name. Enter [c:\pkz110.exe].

(8 If you are using ENABLE 4.0 select the PRO-
TOCOL option and select which protocol you wish to use X-mo-

dem-checksum. Next select the RECEIVE option and enter the
file name “pkz110.exe” at the prompt.

(h) The LAAWS BBS and your computer will take
‘over from here. Downloading the file takes about fifteen to twenty
minutes. ENABLE will display information on the progress of
the transfer as it occurs. Once the operation is complete the BBS
will display the message “File transfer completed” and informa-
tion on the file. Your hard drive now will have the compressed
version of the decompression program needed to explode files
with the “.ZIP” extension.

'(i) When the file transfer is'eomplete, enter [é] fo
Abandon the conference. Then enter [g] for Good-bye to log-off
the LAAWS BBS. :

() To use the decompression program, you will have
to decompress, or “explode,” the program itself. To accomplish
this, boot-up into DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility will then execute, converting its files to
usable format. When it has completed this process, your hard
drive will have the usable, exploded version of the PKUNZIP
utility program, as well as all of the compression/decompression
utilities used by the LAAWS BBS.

e To download a file, after logging onto the LAAWS
BBS, take the following steps:

< (d) When asked to select a *Main Board Command?”
enter [d] to Download a file.

(b) Enter the name of the file you want to download
from subparagraph c, below. A listing of available files can be

,v1ewed by selecting File Directories from the main menu.

(c) When prompted to select a communications pro-
tocol, ente_r [x] for X-modem (ENABLE) protocol.

(d) After the LAAWS BBS responds with the time
and size data you should press the F10 key, which will give you
the ENABLE top- lme menu. If you are using ENABLE 3.XX
select [f] for Elles. followed by [r] for Receive, followed by [x]
for X-modem protocol. If you are using ENABLE 4.0 select the
PROTOCOL option and select which protocol you wish to use
ZX-modem-checksum. Next select the RECEIVE option, .- -

“(e) “When asked to enter a file name enter
[c:\xxxxX.yyy]} where xxxxx.yyy is the name of the file you wish
to download. .

(D The eomputers take over from here. Once the

‘operation- is complete, the BBS will display the message “File

transfer completed..” and information on the file. The file you
downloaded will have been saved on your hard drive.

(g) After the file transfer is complete, log-off of the
LAAWS BBS by entering [g] to say Good-bye.

‘ 4 To use ya downloaded file, take the following steps:

‘(a) If the file was not compressed, you can use it in
ENABLE without prior conversion. Select the file as you would
any ENABLE word processmg file. ENABLE will give you a
bottom-line menu’ contammg several other word processing lan-

‘guages. From thls menu, select “ASCIL” After the document

appears you can process it like any other ENABLE file.

. (b) If the file was compressed (having the “ ZIP"
extensmn) you will have to “explode” it before entering the EN-
ABLE program. From the DOS operating system C:\> prompt,
enter [pkunzip{space } xxxxx.zip] (where “xxxxx.zip” signifies the
name of the file you downloaded from the LAAWS BBS). The
PKUNZIP utility: will explode the compressed file and make a
new file with the same name, but with a new “.DOC” extension.
Now enter ENABLE and call up the exploded file

XXXXX. DOC“ by followmg instructions in paragraph (4)(a),

above

e. TIAGSA Publications Available Through the LAAWS
BBS. The following .is & current list of TJAGSA publications
available for downloading from the LAAWS BBS (Note that the
date UPLOADED is the month and year the file was made avail-
able on the BBS publrcatlon date is available within each publi-
cation):
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FILE NAME . ;: UPLOADED .

RESOURCE.ZIP

ALY S N

ALLSTATEZIP *

ALAWZIP

BBS-POL.ZIP °

BULLETIN.ZIP

CLG.EXE

DEPLOYEXE
FOIAPT1.ZIP
FOIAPT.2.ZIP.

FSO201.ZIP

R

N ooy
PR B

JA200A.ZIP -

JA200B.ZIP -

June 1994

DE&CBMM

-
l,rlr ! R

' A Llstmg of Legal Assrs-

v tance Resources, June 1994.

January 1994

Lo

" June1990

December 1992

January 1994

1994 AF AliStates’ Income

‘Tax Guide for use with 1993
state income tax returns,

- January 1994,

Army Lawyer/Military Law
Review Database ENABLE

©2.15." Updated through the

1989 Army Lawyer Index. It

. includes a menu system and

an explanatory memoran-
dum, ARLAWMEM. WPF,

‘Draft’’of ' LAAWS BBS
operating procedures for

... TYAGSA policy counsel

_representative. -

List of educational televi-
sion programs maintained in
‘the video information li-
brary at TJAGSA of actual
classroom instructions pre

/2 ‘sented at'the school and

B 'De.cembe'r’ 1992

[0 BRSO IR 4 1

* December 1992

TV

video productions, Novem-

'ber 1993

i
Consumer Law Gu1de Ex-
cerpts. Documents were

/i “ereated in ‘WordPerfect 5.0

or Harvard Graphics 3.0 and
zipped into, executable ﬁle

Deployment Guxde Ex

. cerpts Documents were cre-

" ated in Word Perfect 5.0 and
. _z1pp_ed 1nto} ertecutable file.

. May 1994

. October 1992,

‘August 1994

Tune 1994 1

b

S0

August 1994

Freedom of Informatlon Act
'Gurde and’ Privacy Act

j Overwew September 1993.

, Freedom of Informatlon Act

.-:iGuide- and :Privacy ‘Act
e Overvrew, September 1993.

1Update of FSO Automatron

... Program. Download to hard

only source disk, unzip ‘to
floppy, then A:INSTALLA

 orBINSTALLB

' Defensive Federal Litiga-
non—PartA August 1994,

.Defenswe Federal Litiga-
tion—Part B, August 1994.

MMMAQED

]A210 Z1P

JA211.ZIP

JA231.ZIP

JA234-1.ZIP

JA235.ZIP

JA241ZIP
JA261.ZIP

JA263.ZIP

JA260ZIP

JA262.ZIP .

JA265AZIP

JA265B.ZIP

ity

JA267.ZIP

LS

JA268.ZIP

IA269ZIP

JAZNZIP

JA272.Z1P

November 1994

Dw

J B

Law of Federal Employ—

» ‘ment, ‘September 1994

January 1994

hy

Law of Federal Labor-Man-

s agement Relatmns Novem-

~"ber 1993."

+ October 1992

Reports of Survey and Line
.of Duty Determinations—

. Programmed Instruction.

+ February 1994

- August 1994 .,

 Environmental Law Desk-

book, Volume 1; February
1994.

Government; Information

- Practices Federal ; Tort

' September 1994

' March 1994

Claims Act, July 1994.

Federal Tort Claims Act,
August 1994.

'Soldxers & Sallors ,Civil

. Relief Act, March 1994

OCtober 1993 ‘
‘ erty Guide, June 1993.

. April 1994

"y p

Legal Assnstance Real Prop;

Legal  Assistance Wills

. Guide. .

August 1993

Iuiié;1992¢ o

' June 1994

T JUIy 1994 A
ol . rectory, July 1994.

March 1994

January 1994

Fam1 ly Law Guide, Au gust
1993.

'. Legal Assrstance Consumer

Law Gurde—Part A, May
1994..

, Legal Assistance Consumer

Law Guide—Part B, May
1994.. .

Legal Assistance Office Di-

Legal Assrstance Notarlal

‘Guide, March 1994.

’Federal Tax Informauon Se—

K nes December 1993

... February 1994 .
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‘/ 7 Legal Assistanee dfﬁce Ad-
.. ministration Guide, May
1994.. '

Legal Assistance Deploy-

ment Guide; February 1994.




- FILENAME

JA274.2IP :

JA275.ZIP
JA276.ZIP

JA281.ZIP

JA285.ZIP

JA290.ZIP

JA301.ZIP
JASI0ZIP
JA320.ZIP
JA330.ZIP

JA337.ZIP
JA422.7ZIP

JA501-1.ZIP

JAS01-2.7IP

JAS505-11.ZIP

JAS05-12.ZIP

JAS505-13.ZIP

-March 1992

August 1993

July 1994

- November 1992

January 1994

March 1992

January 1994
October 1993

‘January 1994

January 1994

October 1993

‘May 1995

June 1993

June 1993

July 1994

July 1994

July 1994

-Uniformed Services Former

Spauses’ Protection Act—
Outllnc and References.

Mode] Tax Assrstance Pro-
gram.

" Preventive Law Series, July

1994

i
1

15-6 Investrgatrons

Senior Ofﬁcers Legal Or-

. ientation Deskbook, January
1994,

SJA Office Managers
Handbook. '

Unautlrdri'zed'AbserlcéS Pro-
grammed Text, August

1993.

Tnial Coﬁnsél andrvl‘)efense
Counsel :-Handbook, May
1993,

Semor Ofﬁcer s Legal Or-
ientation Text, ]anuary
1994.

Nonjudicial Punishment
Programmed Text, June
1993.

Crimes and Défenses Desk-
book, J uly 1993

OpLaw Handbook, June
1995. .

TIAGSA ‘Contract Law
... Deskbook, ‘Volume 1, May
-1993.

i TJAGSA Contract Lerw

Deskbook, Volume 2, May
1993.

Contract Attorneys’ Course
Deskbook, Volume I, Part 1,
July 1994.

Contract Attorneys’ Course
Deskbook, Volume I, Part 2,
July 1994,

Contract Attorneys’ Course
Deskbook, Volume I, Part 3,
July 1994.

JAS05-14.ZIP

JAS505-21.ZIP

JAS05-22.ZIP

JAS05-23.ZIP

JAS05-24.ZIP

JA506-1.ZIP

JAS06-2.ZIP

TAS06-3.ZIP

JAS508-1.ZIP

JA508-2.ZIP

TAS08.3.ZIP
17A509-1.21P
iJAso9-g.er
1JA509-3.ZIP
1IAS509-4.ZIP

JA509-1.ZIP

" July 1994

July 1994
July 1994

July 1994

July 1994

. :November 1994
;Novérrrber 1994
November 1994

~ April 1994

April 1994

April 1994

November 1994
November 1994
November 1994

November 1994

February 1994
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Contract Attorneys’ Course
Deskbook, Volume I, Part 4,
July 1994,

Contract Attorneys’ Course
Deskbook, Volume II, Part
1, July 1994. :

Contract Attorneys’ Course
Deskbook, Volume II, Part
2, July 1994.

Contract Attorneys’ Course
Deskbook, Volume II, Part

3, July 1994,

Contract Attorneys’ Course
Deskbook, Volume II, Part

.4, July 1994,

Fiscal Law Course Desk-
book, Part 1, October 1994.

Fiscal Law Course Desk-
book, Part 2, October 1994.

Fiscal Law Course Desk-
boqk, Part 3, October 1994.

Government Materiel Ac-
quisition Course Deskbook,
Part 1, 1994,

Government Materiel Ac-
quisition Course Deskbook,
Part 2,1994.

Government Materiel Ac-
quisition Course Deskbook,
Part 3, 1994,

Federal Court and Board Li-
tigation Course, Part 1,
1994.

Federal Court and Board Li-
tigation Course, Part 2,
1994,

Federal Court and Board Li-
tigation Course, Part 3,
1994.

Federal Court and Board Li-
tigation Course, Part 4,
1994,

Contract, Claims, Litigation

and Remedies Course Desk-
book, Part 1, 1993.

€5




FILENAME - UPLOADED ~ DESCRIPTION “. !''
. February 1994 : Contract Claims, Litigation,
‘ and Remedies Course Desk-

book, Part 2, 1993,

JA509-2.ZIP .

JAGSCHL.WPF March 1992  ; JAG School report ta DSAT.

YIR93-1.ZIP Contract Law Division 1993
Year in Review, Partl 1994
Symposium, il c

January 1994

Contract Law Division 1993
Yearin Rev1ew, Part 2,1994
" 'Symposium, "} Lo

YIR93-2.ZIP .. January 1994

S
. N

YIR93-3.ZIP ' Contract Law Division 1993
Yearin Revxew Part 3, 1994

¢ Symposium, 0

" January. 1994

Contract Law Division 1993
Year in Revnew Part4 1994
Symposmm (

YIR93-4.ZIP ' - January 1994

ST : TS S SR Y R

XIR93 .lZIP Contract Law D1v1smn 1993

" Yéar in Review text, 1994
Symposium.

J anuary 1994

£

N f Reserve and Natlonal Gulard orgamzauons ‘Without or-
gamc computer telecommunications capabilities, and individual
mobilization augmentees (IMA) having, bona fide nuhtary needs
for these pubhcanons, may request computer diskettes contain-
ing the publlcauons listed above from the appropriate proponent
academic division (Administrative and Civil Law, Criminal Law,
Contract Law, International and Operational Law,or Develop-
ments, Doctrine, and Literature) at The Judge Advocate General's
School Charlottesville, Virginia 22903-1781. Requests must be
accompanied by one 5'/2-inch or 3'/4-inch blank, formatted dis-
kette for each file. In addition, requests from IMAs.must contain
a statement which verifies that they need the requested publica-
tions for purposes related to their military practice of law.

- ‘g. Questions or, suggestions ‘on the availability of TIAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General’s School, Literature and Publications Office,
ATTN: JAGS-DDL, Charlottesville, VA 22903-1781. For addi-
tional information concerning the LAAWS BBS, contact the Sys-
tem Operator, SGT Kevin Proctor, Commercial (703) 806-5764,
DSN 656-5764, or at the address in paragraph b(1)(h), above.

SR R DA e T
*U.S. Government Printing Ofice: 1995 — 386-699/20005

4. TJAGSA Information Management Items

'8, "Each member of the staff and faculty at The Judge Advo-
cate General's School (TJIAGSA) has access to the Defense Data
Network (DDN) for electronic mail (e-mail). To pass informa-
tion to someone at TJAGSA, or to obtain an e-mail address for
someone at TTAGSA, & DDN usér should send an e-mail més-
sage to: ‘

i, vpostmaster @jags2.jag.virginia.edu” ;- -

b. Personnel desiﬁng to reach someone at TTAGSA via DSN
should dial 934-7115 to get the TIAGSA receptionist; then ask
for the extension of the office you wish to reach.

"¢, The Judge Advocate General’s School also has a toll-free
telephone number. To call TTAGSA, dial 1-800-552-3978.

[ EE T b

5. Articles

.The following information may be of use to judge advocates
in performmg thelr dut1es

Terry J. Tondro, Réclaiming Brownfields to Save Greenfields:
Shifting the Environmental Risks of Acquiring and Reusing Con-
taminated Land, 27 ConN L. Rev. 789 (1995).

Carolyn D. Richmond, The Rehnquist Court: What Is in Store
for Consututzanal law Precedent 39 N.YL. Sch. L. Rév.’511
(1994). "¢

A Gall Johnston, It’s All in the Cards: Serial Ktllers,\Tradmg
Cards and the F:rst Amendment, 39 N.YL. Scu. L. REv. 549
(1994). ' "

6. The Army Law Library Service ~;

With the closure and reahgnment of many Army installations,
the Army Law Library System (ALLS) has become the point of
contact for redistribution of materials contained in law libraries
on those installations. The Army Lawyer will continue to publish
lists of law library materials made available as a result of base
closures. Law librarians having resources available for redistri-
bution should contact Ms. Nell Lull, JAGS-DDS, The Judge Ad-
vocate General’s School, United States Army, Charlottesville,
Virginia 22903-1781. Telephone numbers are DSN: 934-7115,
éxt. 394, commercial: (804) 972-6394, or facsimile: (804) 972-
6386.
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