ESTABLISHMENT OF MILITARY JUSTICE—PROPOSED AMEND-
MENT OF THE ARTICLES OF WAR. |

THURSDAY, SEPTEMBER 25, 1919.

Uxrtrep StATES SENATL,
SUBCOMMITTEE ON MILITARY AFFAIRS,
Washington, D. C.
The subcommittee met, pursuant to adjournment, at 10.30 o’clock
a. m., in the room of the Committee on Appropriations in the Capitol,
Senator Francis E. Warren presiding.
Present: Senators Warren (chairman) and Chamberlain.

STATEMENT OF LIEUT. COL. W. C. RIGBY—Resumed.

Senator Warren. We shall proceed, Colonel, and take up the
matter where you left off yesterday.

Lieut. Col. Rieny. T will formally oﬁ'ex- at this time, if it meets
the approval of the committee, a copy of the statement of which

I spoke yesterday of Maj. Gen. Childs, of the British Army.

Senator WaArreN. That will be printed in the record.

{The document is as follows:)

APPENDIX.
68 GorpeN Housk, LoNpoN, ENGLAND,

Memorandum for Maj. Gen. CHILDS :

Before leaving for America it is desired to obtain the following papers and
documents to take with me to be submitted to the War Department, to wit:

1. Verification, over your signature, of transcript of interview heretofore
had with you, with such revision and corrections, if any, as you desire to make.

2. Copies of statements of commanding generals with reference to field
punishment No. 1, mentioned in your above-referred-to interview to be fur-
nished to us. Maj Chichester informed Col. Rigby that he had mailed this
doeument to our office at 68 Golden House Monday last, a week ago, but it
has never been received, hence a duplicate of same is requested.

W. CALviNn WELLS,
Major, Judge Advocate, United States Army.

Waxr OFFicE, WHITEHALL, S. W. 1,
August 9, 1919.

Drar Maj3. WerLs: I return to you as promised the typescript, as also the
«opy reports which you desired.

In regard to the interview, it is difficult to exactly reconstruct the conversa-
tion which took place, and the report is, of course, somewhat disjointed, as some
of my remarks are obviocusly in reply to questions put to me by Col. Rigby,
such questions being left out. It can not, therefore, be considered an accurate
report of what I said, but I expect it wxll be near enough for Col. Rigbhy’s
purposes.

Please convey my kind regards to Col. Rigby.

Yours, sincerely,

Maj. W. ¢. WELLs,
Judge Aévocate, United States Army,
68 Golden House.

B. E. W. Canps.
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456 ESTABLISHMENT OF MILITARY JUSTICE.

July 10, 1919, at 10.45 a. m., Lieut. Col. William C. Rigby, judge advocate,
accompanied by Maj. W. C. Wells and stenographer, visited the War Office,
London, England, and had the following interview with Maj. Gen. Sir B. E. W.
Childs, K. C. M. G, C. B,, deputy adjutant general, British Army : '

Lieut. Col. RieBy. 1 desire a recorded interview with you, getting your.
advice as to certain matters of court-martial procedure based upon your
experience, especially in this war. If agreeable, I would like to know your
views on the practicability of having noncommissioned officers and privates on
courts-martial for the trial of soldiers, as has been proposed in a bill intro-
duced in Congress by Senator Chamberlain.

Gen. CHILDS. My view of that subject is this: I admit that I do not know
the army as I knew it before the war. . I do not know the new one, but we are
now rapidly going back to the conditions of the old one, the one we had before
we went to France. "I therefore do not know the rank and file of the new army,
as I have never served with it and it has not been under the same conditions
absolutely. I say, therefore, when I give my views, they must be accepted
with the knowledge that I am speaking without experience in the new army.
I do feel, though, that my previous experience teaches me this: A soldier’s life
is very intimate with his fellow soldiers; and sometimeés in a company there
is a man that gives trouble, and that is most unfortunate. My experience
with soldiers is that in a well-run company there is an understanding between
officers and men and you do not have trouble. As I was saying, in a well-run
company the feeling of comradeship is so great, and regimental feeling so
great, the affection between all ranks so great, that the man who gives trouble
or commits erime is very unpopular, whatever the rank of the man may be,
whether a noncommissioned officer or a private soldier. So if noncommis-
sioned officers sat on courts-martial and there was a conviction of a popular
soldier, it might be considered unjust and would be unpopular, and this man
on the court would never want to be on the court again. The men—the old
soldiers—had ways in which they made their displeasure felt, and in the
interests of the army I would be opposed to a court-martial being composed of
anything else but officers. The officers do not live in the barracks with the
men but live by themselves, and there you have the dividing line between the
officers and private soldiers.

There is no association between the two, except the associations in our army
in sports, games. It is a sort of an unwritten law. Of course, to go out
shooting you take your servant. I do not mean that. So it is anywhere. But

even in the games and sports played, I mean, there is that line between them.
" But answering your question, I do not think it wise to have any other than
officers on the courts, because, as I said, the noncommissioned officers are
constantly in association with the men, and, except the sergeant in our army,
they sleep in the same barracks. Corporals and lance corporals sleep bed by
bed with the rank and file, and, as I say, they would strongly object to mixing
up with the punishment of their fellow men. :

Lieut. Col. RigBy. Has the practice of having soldiers on the courts ever-
been in vogue in Great Britain?

Gen CHILDS. No; not to my knowledge. I think it would be most unpepular:
in this army. I mean the men would hate to mix up with the administering
of punishment. They would not like it. It.would not appeal to them. If a
fellow was convicted, the soldier member of the court would be unpopular in
the regiment. He would be asked why he did not stick it out. He might have
voted for an acquittal, but-to keep his oath he could not tell it, and so on.

Lieut. Col. Rigry. Do you think it might have an effect on the severity of
the sentences to have soldiers as members of the court? ~What ‘do. you. think
on the subject? - - o

Gen. CHILDS. It entirely depends on the nature of the affair. If a man who
commits an offense is a damned nuiSance all around, he goes into the guard--
house, and men of his own regiment have to guard hiin, and feed him, take
him under escort to the latrine, and so on, and have to parade him. He is &
damned nuisance. A man in the guardhouse takes another man for a guard,
a soldier, perhaps, who has his week-end pass. A fellow gets into trouble and
. he is taken as a guard. The man .is damned unpopular amongst the men. Not
with the officers, but with the rank and file. I think myself you would get
very severe. sentences if you put noncommissioned officers and soldiers on a

ourt. ) ‘
¢ Lieut. Col. RieBY. And you think .it .would make sentences very severe?

BTN
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Gen. CHILDS. Yes; I think that to have soldiers as members of the courts
would cause the sentences to be (1) very severe, (2) would make the life of
men who sat on courts unbearable, and (3) that the men would strongly-
object to mixing up with punishments. They would like to play football
rather than sit as a member of a court.

Lieut. Col. R16BY. Another thing, your practice as to preliminary investiga-
tions prior to trials is set out in detail

Gen CHILDS. In the rules of procedure? .

Lieut. Col. RiaBY. Yes; a careful investigation is required, but what I want
to ask is whether in practice this investigation is cumbersome and delays
the administration of justice so as to impair rather than promote the same.

Gen. CuiLps. No; I have conducted very many of them. The commanding
officer has the adjutant to take down the summary, to take the evidence in the
case, and I informed the accused of his right to introduce testimony. It was
very simple. A summary of the evidence for a field general court-martial is
not necessary. It depends of the surrounding circumstances. There was one
man shot during the retreat from Mons. He was tried and shot in a half hour.
The Germans were walking over his grave in an hour. Later in trench war-
fare the investigations were made in a more leisurely manner. Do you follow
me? Field general courts-martial are most expeditious in the administration
of justice. We merely take down what happens. Sergeant saw this,
and Sergeant said so and so. L

Lieut. Col. RiaBY. In general courts do you get a complete stenographic
report? |

Gen. CHILDS. Not always. It is recorded by the president, but to have a
stenographer is most convenient. But you want two working—it is better to
have two or three. Your evidence is taken and typed, and then have another
chap for the next, and so on. If you have only the one. you do not see the
thing for a couple of days. ’

Lieut. Col. RiesY. You do not try in district and field courts to take a steno-
graphic report?

Gen., CHILDS. It is most convenient in any form of court to have shorthand
typists. Our district courts-martial are so simple, so short, the evidence so
clear, it does not take long. .

Lieut. Col. RieBy. You use district courts in peace times for most of the
military offenses?

Gen. Cuirps. Yes; this court can only award up to two years’ imprisonment.
In peace time it was scarcely ever necessary to award more than that. It can
not try an officer. But in peace times we had few trials of officers. - .

Lieut. Col. RigBy. Only a few as shown in the statistics furnished me.

Gen. CHirps. Oh, yes; during the war we had a most satisfactory plan of
suspending sentences which worked very well indeed. Under the Army sus-
pension of sentences act a man might never be committed to prison. For ex-
ample, a sergeant in my regiment was tried by court-martial, but he never
went to prison and, afterwards got a D. C. medal.

Lieut. Col. RieY. Is that the case you told about the other day? Please.
repeat it. '

I()}en. Cuirps. Yes; this man was tried by court-martial, under what offense,.
for the moment, I forget, but I think it was cowardice. He lost his nerve, but.
was not a bad man. The sentence of death was commuted to a long sentence—.
possibly the original sentence may have been penal servitude. But he never
went to prison. The sentence was suspended and was subsequently remitted for
gallantry in action and the man got a D. C. M. and subsequently was killed in.
action as a sergeant. . ' * -

Lieut. Col. RigeY. That act, providing for suspension of sentences, you drew.
yourself? ] ) L

Gen. Curmps. I did. ) ’ e

Lieut. Col. Rigey. Tell me something again as to how it works. I understand
it resulted in the suspension of a great many sentences, so you told me the other
day, ] .

Gen. CHILDS. The way it has worked during the war has been this: But for’
this act we should have committed to prison and lost the services of between .
30,000 and 40,000 men. The whole object of the act was to prevent wastage.
from the front and to give the men an opportunity to make good. In Frange—.—‘
it must have been in December, 1914—I saw about 120 men going to prison’ -
under escort, shouting, singing, and happy. It made me think. I also had in.
mind the case of a man named Richardson, who was condemned to death for
desertion. I knew this man could not do such a thing. The facts werée he went
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down to see a draft. A draft had come up to the-regiment. He went down to
see the draft, about a half mile back, and got drunk and lost the battalion. I sent’
back an inquiry to the commanding officer of the man’s battalion. Whethet
it was a deliberate act, whether he was the sort of 2 man to desert and as to his
demeanor in action and previous behavior. I got an answer that he was the
best man in the company, best of fighters. Without it, that fellow would have
gone to prison, and a fighting man would have been lost for the whole period of
the war. The two facts made me draft that act. The dual purposes are to give
a man the opportunity for making good and save fighting men for service. It
is'worthy of consideration. Perhaps a man lost his nerve for a moment. Also,
there were soldiers of a bad type who would prefer penal servitude to the pos-
sibility of losing their life. But the act was drafted so that a man never knew
his fate. A man got 10 years and went to a military prison in the field, and
without the slightest warning, say after three months, he was again drafted
and sent to the front with an organization, so that those guilty of crime to .
evade duty lived a time in prison in the field and never away from the prospects
of going to the front. That act thus preventx ¢rime. No man will risk days of
imprisonment to find himself drafted again say after six months in prison. On
the other hand, there were hundreds of cases where you had good soldiers gone.
That was something stupid. The act alone prevented lots of c¢rime, and saved
hundreds of men who might have been shot. When I left France—I had been
in France 20 months—only two men ever came back to the prison. After sus-
pension of their imprisonment, out of about 1,500 men only 2 ever came back.
They had enough of that prison. It was meant to be a nasty place in° which to
stay. Only two came back. I returned from France in January, 1916.

Lieut. Col. Riesy. Maj. Wells suggests that you tell us the services they
had to perform in prison.

Gen. CHILDS. I never went through one of these prisons myself. They are
put at hard labor—damned hard work.

Col. RigBY. Are they kept in good physical training?

Gen. CHILDS. Yes; as hard as nails. They are punished by restrictions of-
food, solitary confinement, and, if necessary, a court-martial again,

Lieut. Col. Rigey. Will you tell us something of your opinion on the advan-
tages and disadvantages of your field punishment?

Gen. CHILDs. Only yesterday I got in reports from C. O. Cs. I asked them
two questions—whether they recommended the continuance of such punish-
ments, and, if not, what they recommended as a substitute.

(Col Rigby asked for a copy of these reports containing the views of Fieid
Marshal Haig and other commanders, and Gen, Childs promised to furnish
copies within a week or 10 days, and when received it is to be filed as Exhibit
1 to this interview. i

Lieut. Col. RieBY. Another radical change proposed to be made in our prac-’
tice by the bill in Congress is that instead of having cases reviewed by the
Judge Advocate General, according to our present practice, there is to be a,
Court of Appeals, its members to be appointed for life, appeals to be taken
Just ‘as in civil trials. ’

Gen. CHILDS. When that point was proposed by certain members of Parlia-
ment this court-martial committee, of which T am a member, considered it,
and has considered other changes of that nature. In our courts of appeal in
this country we do not have the attendance of witnesses. They merely refer
to and have before them the written testimony sent up from the inferior
court. Your court of appeal would be reviewing paper, not men. Here is the
point. There are certain essentials as to courts-martial in time of war which
do not apply in time of peace. In time of peace I should not see the slightest
objection to any form of appeals.

In peace times all civilian offenses are tried before civil courts, and it is a ~
fact that under our law after I am tried by a civil court and convicted or
acquitted I can not be tried by a military court. In war time most offenses
are military offenses, and therefore a court of appeal should and must be
a court of soldiers. No civilian can appreciate the charge of striking a
superior officer. A man in civilian life is struck by another and is fined 10
shillings. In military life a soldier strikes his superior officer and gets. 5
years. Any military court in peace times must be a court of military officers.
In war time and on active service, as in France, these offenses which are civil
offenses have to be tried by a military court. The civil powers try men for
forgery, embezzlement, and acts of indecency, which military courts are not
at all qualified to try. Before I was a soldier I was a lawyer. Not one soldier
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out of a hundred knows or can tell you the difference between embezzlement
or larceny. In the service outside of this country you have to try soldiers
by military courts, courts sitting for expediting military justice. In regard
to civil offenses, have you had a court of appeals ever to accompany an army
in the fleld? I would not object to any court of appeal on civil offenses. No
court of appeal for military offenses for which the death penalty has been
awarded is necessary, because you do not take a man’s life becanse you want
it, but for the disciplinary effect it has. In Australia, under their army act,
you can not inflict the death penalty for desertion. The result has been
deplorable. The fact remains that the situation in the Australian forces as
. to absences and desertion was wretched many times. The Australians do not
want the death penalty. They can fight without it it is true, but those deserters
were not the men who won the war. The Australian officers themselves sought
the right of imposing the death sentence, but it was not permitted. A death
penalty inflicted for desertion in the field is for the effect that it will have,
and if the diseretion of the Commander in Chief was to be upset by a court
of appeal in this country or in France the result would be intolerable. Take
the field marshal in France—suppose he confirms a death penalty. If you are
going to set up a court of appeals, there you would have to find three field
marshals who thus would be of equal rank with a field marshal to determine
for the G. O. C. as to whether he should shoot a man for desertion.

Lieut. Col. RicBy. Was extensive use made of the power to shoot a man-
down for misconduct in line of battle without any court-martial?

. Gen. CHILDS. That is the unwritten law of the soldier. I have never heard
of a case, but it has doubtless happened. I know a case of a fellow deserting
to the enemy. They got him as he was going over the top.

Lieut. Col. RigBy. Were there rather more in the French Army?

Gen. CHILDS. I think so. I have heard that there were cases of officers
being put against the wall and shot.

Lieut. Col. RicBy. Under their customs which give commander in chief more
control?

Gen, CHiLps. I do not know anything of their code. In our job in military
courts we must never forget that behind all that there is the necessity of.
maintaining discipline in the fighting service. Above all things one has to
advise whether to shoot a man or not. It is a beastly job. You do not want
the fellow’s life, but for certain offenses the death penalty must be awarded or
the Army would become an armed rabble.

Lieut. Col. RieBY. Another thing—I am jumping from point to point. Will
you tell me a little more about the powers of your Judge Advocate General?

Gen. CHILps. Our Judge Advocate General has no executive powers what-
ever. He is the legal adviser of .the Secretary of State for War. He merely
advises as to the legality of proceedings, before trial in certain cases, and
advises and assists prior to trial, and after trial. He has no executive power
whatever. In the old days, 15 or 20 years ago, the Judge Advocate General
had such power, and exercised that power to quash proceedings.

Lieut. Col. RierY. The change was made about 1905?

Gen. CHILps. About 15 years ago, yes.

Lieut. Col. Rigey. What was the reason for the change? .

Gen. CHiLps. I do not know. Probably there was a strong objection to the
Judge Advocate General having executive power to quash proceedings.

Lieut. Col. RigY. You stated the other day the high opinien you hold of
Judge Cassel. .

Gen, CHILDS. Yes; he is a lawyer, a most brilliant man.

Lieut. Col. Riegey. Why are the records of cases referred by the Secretary
of State for War, then, to the Attorney General for opinion, after he has been
advised by the Judge Advocate General, Judge Cassel %

Gen. Cuirns. That is purely a departmental arrangement. If I do not agree
with the Judge Advocate General, it goes to the Secretary of State for War—
in a direct sense of the word it goes to the Attorney General who either sup-
ports the Judge Advocate General or myself on behalf of the Secretary of State
for War, and directs that they be approved or guashed.

Lieut. Col. RieBy. You do not then consider yourself bound to follow his
recommendation ; that is, the Judge Advocate General’s?

Gen. CHILps. That is all a working arrangement between Cassel and I I
will give you an example of the way we work together. [Getting two folders.]

ere are two court-martial records which came to me in connection ‘with’ cer-
tain offenses. I did not like it at all. I wrote to the Judge Advocate General

i
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a private note, that I did not feel the proceedings could be sustained. I wrote
him a personal note. These proceedings had been reviewed by him. They were
held last May.

Lieut. Col. RigBY. Did he recommend confirmation?

Gen. CHILDS. They had been confirmed and also reviewed by him and he did
not advise quashing. I wrote a personal note. He then wrote a minute or
review, as you ecall it, in which he raised the point whether the ptrocedings.
can be sustained. I am going to send that minute to the Secretary of State
for War and they will be quashed. That is the way we work together. If we
see things wrong we give him the tip. If my advice was not worth having
he would not take it, and I would not worry. I have very rarely disagreed
with Cassel; but when I do, I put it back to him. If he says “mno,” the
Attorney General settles it. I have not worked with anyone more charming.
He is a brilliant lawyer. The law is that the Judge Advocate General on paper
is the legal adviser of the Secretary of State for War. The Secretary can
take other advice. The Judge Advocate General never quashes a sentence;
that is for the consideration af the military authorities. The legalitv of the
sentence is what he is to advise about.

Lieut. Col. RieBY. He has nothing to do with clemency?

Gen. CHILpS. No. If he thinks a sentence is too severe, I expect h1m to draw
my attention to any such sentence. That is the way we work.

Lieut. Col. RigBy. Then, personally, you feel it to be your own duty’ s1r to
examine carefully all proceedlngs‘?

Gen. CHiLps. Yes; there are two reasons. I must know the pulsa of the
Army, and there is no better stethoscope than court-martial proceedings. I
want to see everything going on. I read them on Sunday. If I do not think the
sentence is too severe—one has to insure that a man does not suffer injustice—
I merely return them to the Judge Advocate General. Centralization is bad.
Carry it too far and it is bad.

Lieut. Col. Rrery. May I ask further: In case of your disagreeing with the
Judge Advocate General and the matter is referred to the Attorney General,
would the Secretary of State for War feel bound to follow the Attorney Gen-
eral’s decision?

Gen. CHiLps. It is purely, as I say, a personal arrangement. But if he did
not agree, nothing would make him. The Secretary might be merely a sign-
ing machine. In fact, since I have held my present appointment he could not
possibly personally review all the proceedings. The Attorney General relieves
him and the Secretary signs blind.

Lieut. Col. Rigey. Has the Attorney General any official responsibility?

Gen. CHILps. No responsibility, except by working arrangement. The re-
sponsibility under the law is in the Secretary of State for War. During the
war the Attorney General acts on behalf of the Secretary. Our courts-martial
get extraordinary review. Take a simple case. It goes down below. Cassel
sees it, and then it comes to me. It gets a most exhaustive review.

Lieut. Col. RigBY. It is practically an automatic appeal?

Gen. CHiLps. Yes. Here is the record of a trial before a court-martial held
in Cologne, for drunkenness. It was confirmed in France on advice of Judge
Advocate General. .

Maj. WeLLS. What is the charge—drunkenness‘> :

Gen. Currps. No. Conduct unbecoming an officer. It was reviewed in
France and again reviewed by Cassel on this side. Now, the case comes to me.
I will read the proceedings. If I think dismissal is too severe, although cou-
firmed in France, I never let it go. It is wrong to let it go. I know how much
drunkenness is going on in Cologne. By sclutlmzmg all courts-martial records
I found it necessary to draw a letter, which I am going to send out.

(Copy of the letter furnished and is attached, marked, “ Exhibit 2.”)

Gen. CHILDS. As a matter of fact, I spoke to the commander in chief’s ad—
jutant general himself when he was here the other day. He realizes that there
is too muech of drunkennes going on. I am calling attention to the courts
that sentences are too lenient. I can only publish it in orders. I can not direct.
any court to punish more sewerely

Lieut. Col. RieBY. Do you ever in approving a sentence or an acqulttal or too
light a sentence as in the cases referred to, put any memorandum or note in the
action that it was regretted that it was not more severe, or calling attention?

" Gen. CHILDS. No; our regulations as laid down forbid that. If an officer de-
sires to ‘comment on any court martial, he is only permitted to write to the
Army council. . . :
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Lieut. Col. ngY. ére you not permitted to put in the action any comment?

Gen, CH'ILDS. No; if the convening authority desires to comment on any
<court-martial he addresses a note to the Army council. The court does not
even know that he did it. If a court-martial has previously failed in its duty
in the manner of trial in displaying ignorance, it would be proper for me to
_direct the court’s attention to it, and perhaps to say that the president should
be detailed for preliminary instruetion in a number of courts-martial, but
never in any other way.

Lieut. Col. Rigny. Is it permissible to take any action that may be considered
as a personal rebuke to the court? .

Gen. CHILDS. No; if they acquit, they acquit. We never ask why. If the
taking of evidence was bad, and the rules -of proceedure were disregarded so
as to necessitate the proceedings being quashed, or confirmation being refused,
we have furnished directions, directing attention of the court to the rules of
procedure, purely, though as a matter of education. Never a word is said to.
the court on their decision.

Lieut. Col. RigBY. Do you ever discharge a court and appoint a new one if
you are not getting severe enough sentences?

Gen. CHILDS. No. You use the expression “discharging a court.” = Qur sys-
tem is that in peac times a court, until discharged, is avaliable to try cases.
But we never keep a court-martial beyond a few days. We want them to get
training. We never keep a standing court.

Tieut. Col. RigBY. Then you never allow a court to run along for any con-
siderable length of time?

Gen. CaItps. No. Suppose in peace times I had a court-martial sitting to-day,
and I had two more men to try. I would order the same court to assemble
to-morrow. .

Lieut. Col. Rigry. I believe the requirements are that an officer must be
commissioned three years before he is appointed on a general court?

Gen. CHILDS. Yes; that is the law.

Lieut. Col. Rigny. The Army act?

Gen. CHILDS. Yes.

Lieut. Col. Rieny. That, I suppose, you find a great help in peace times?

Gen. CHILDs. Yes. On active service it is different. In peace times we did
not have many general courts-martial. Two or three a year since I have
been here, in peace times. I had been here four years before the war.

Lieut. Col. Rigry. Your statistics show 12 in nine years. I remember, an
average of 13 per annum. R '

Gen. CHirps. Yes; that is probably right—about one a year.

Tieut. Col. RaepY. You have been using lawyers as court-martial officers,
on field and general courts-martial. About how many men are required?

Gen. Currps. I do not know how many. It worked down to one courti-
martial officer per brigade, I think.

Lieut, Col. RiceY. Would he be appointed to membership in several courts?

Gen. CHILps. Yes; but we use those fellows for anything—for any legal
work, sometimes as members of court, sometimes as prosecutor. They are
used to assist in every way. . .

Lieut. Col. Ricey. Please state whether it required a personnel which
caused embarrassment to get the number of men. .

Gen. Crirps. We managed it easily during the war. We had a list of offi-
cers who were lawyers in civil life, and they were used. There was no em-
barrassment in getting plenty. Under the ferritorial system, lawyers and
barristers always seem to join the territorial forces, and we had scores of
qualified men before the war, qualified as line officers in the territorial
forces.

Lieut. Col. Rigey. Did you have to take enough away from the line to feel
the lack of officers in the line?

Gen. CHILDS. We did not start this system until later on in the war. There
were also lots of fellows unfit for the front who had been wounded. We
never found any difficulty. I set up the same system when I came to this
country. The commander in chief is delighted to have these people at head-
quarters to advise him on legal questions.
t_-Lieut. Col. RigBY. Did you have judge advocates for district courts some-

imes?

Gen. CuIrps. No; we do not have judge advocates on district courts.

Lieut. Col. RieBY. Is it permissible? .

Gen. CHiILDs. Yes; but they are only used in difficult cases.
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Lieut. Col. Riary. The “specially qualified member” of your field general
court-martial becomes an additional member of the court. Does he sum up
in open court as to the law or the facts of the case?

Gen. CHILDS. No; he is a member of the court. I have no doubt that when
the court is closed to consider, the president says: * Mr. Lawyer, what is your
view?” But that is not on record. If a member of the court happens to be
a lawyer, no doubt on the inside when considering he is consulted. I know if
I were on a court, I would say, “ Mr. Lawyer, what do you think?”

Lieut. Col. Ricey. How are they appointed?

Gen. CHILDS. Why, I call for a list of lawyers who are officers and select
them and appoint them after an investigation. I followed the same procedure
in France. 1 simply called for a return of officers available and qualified. I
never have any difficulty.

Lieut. Col. Rigry. What about the counsel for the accused?

Gen. CHILDS. That always is easy.

Lieut. Col. RicYy. Some criticized us because some used in our courts were
second lieutenants. .

Gen. CHiLps. Even though qualified men?

Lieut. Col. Riany. Yes; because it was charged that their low rank embar-
rassed them in defending the accused. Has that been your experience as to
the low rank of any officer defending proving embarrassing in any way?

Gen. CH1LDs. None whatever. I do not know from personal experience. I
know enough to warrant me thinking that a barrister and lawyer is a person
of formed ideas who would not feel embarrassed. Courts are always very
careful how they deal with men who know the law, and who could not be for
that reason embarrassed.

Lieut. Col. RigBYy. Did it ever appear to you in your work that counsel for
the accused of low rank were in any way embarrassed?

Gen. CHILDS. Not on the document.

Lieut. Col. RigrY. Outside of the document?

Gen. CH1DS. I never heard of it. It was suggested at the court-martial com-
mittee hearing that he should be of high rank, same rank as the president.
This witness who suggested this though was & person of very low intelligence
and failed to convince us that there was anything in the suggestion.

Lieut. Col. RicBY. In France they seem to have frequently used private
soldiers.

Gen. CuiLps. In France.

Maj. WeLLs. In Belgium, too.

Lieut. Col. RieBY. One of the propositions made in this new bill in Congress
is that the penalty for assaulting a superior officer in the execution of his
office be confinement for not over one year in addition to the usual punishment
for a simple assault. Heretofore our Articles of War have provided that for
that kind of offense the punishment shall be in discretion of the court-martial.

Gen. Currps. Can the court award the death penalty?

Lieut. Col. RicBY. Yes; in time of war. In time of peace anything up to the
death penalty. Here is a limitation to one year’s imprisonment.

Maj. WeLLs. In addition to the other penalty authorized for assault or
striking.

Gen. CHIDS. Surely no soldier advocates such a law. Still during the war
we inflicted only one death penalty for striking an officer. In my experience,
it is essential to retain it (the death penalty). Otherwise an Army will de-
generate into a mob. A soldier hits an officer over the head with a rifle. A.
person not familiar with military law does not understand why a man who
assaults another on the street is only fined 10 shillings, while an assault on a
superior officer should be punished so severely. You can not maintain an Army
under those conditions. It is an explicit offense. Otherwise you can not win
a war.

Lieut. Col. RieeY. How do you punish by imprisonment?.

Gen. CHILDS. In this country we have detention camps. Got men in civil
prisons in this country for civil offenses, not for military offenses. Men were
transported from France for civil offenses committed in France. For other
offenses committeed in France they were put in military prisons in the field.
Our policy is this—never permit a soldier to go to prison and then go back to the -
ranks. We believed that he became contaminated and not fit to wear the uni-
form. There is no contamination in a detention camp, which is only for mili-
tary offenses. Fifty-four thousand trained men have left these shores from
detenion barracks in 'this country. They were intensively militarily trained
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men. I never have seen a man rejected from a draft who came from a deten-
‘tion camp. A man was sent to a detention camp and kept there until trained.
I kept them in not to undergo sentence but to make them fit for the front. Our
offenses were frequently absences without leave or desertion. We sent them
to a detention barracks. Before the war a man went to prison and was dis-
charged from the Army. All discharges, except for ill health, were held up
during the war. No soldier that I permit to remain in prison is allowed to stay
in the Army. Any sentence which should be commuted to detention is com-
muted. If I do not commute, I discharge. I am weeding out the undesirables
from the Army.

Lieut. Col. R1GBY. Have you determined what sentences or punishment would
be sufficient to send him to detention barracks? When you transfer him from
prison to detention camps you do not discharge him? -

Gen. CHILDS. I never discharge. He serves as a soldier.

Lieut. Col. RiGBY. Are you transferring quite a number?

Gen. CHILDS. About as fast as I can get them out.

Lieut. Col. Riesy. What proportion? Are you transferring one-fourth or
one-half?

Gen. CHiLDS. I never kept tab. The point is this. I am not commuting many
for this reason. The class of men coming through from France to prison is the
scum of the army who have committed looting, assaults. The class of men that
should go to the detention camps is not coming through. The class of men
getting detention is the class whose sentences are suspended in France, uniess
he is a hardened fellow, not in the commmuted class at all.

I think that you must be suffering from the saine thing we are. The people
feel that the army is unfair, unjust, do not give consideration to cases. The
truth is that no case in court receives so much consideration as the review a
court-martial coming up before me gets. Take these three case [indicating}.
The men have not appealed. Still there is always somebody looking after them.
Privates tried in Ireland, tried, and the paper come up here. The cases are in-
vestigated. ~There is no appeal, but they are investigated. They do not need
a court of appeals, the power here is so great. The people do not understand,
do not realize. If you take a court-martial in France, whether it is a soldier
or an officer, who has been tried, there is a court-martial officer -that handles
the case, then another one, the legal advisor for the confirming officer, then the
confirming officer. It goes through division, corps, and army, through their
legal officers, then to G. H. Q., to the commander in chief, and so on through
channels here to Cassel, then to me. It is scrutinized 20 times. The people
do not know that. What court in civil life gives care like that?

Then I give the commandants of the detention barracks power to send me the
names of men to be released. I ask for no facts, just direct them to send the
names. They can tell a man when he goes in, “ You got nine months; if you
play the fool, you do nine; if you play the man, you get out in three.”

ExHIBITS ATTACHED TO GEN, CHILDS'S STATEMENT.
DRAFT LETTER,

I am commanded by the Army Council to say that their attention has been
drawn to the large number of courts-martial which have been held on officers
for offenses of drunkenness, improper conduct, and against the inhabitants of
occupied territory, and they note with regret that in the very large majority of
cases the offenses have been dealt with by the court by an award of forfeiture
of seniority and even lesser punishments.

The council consider that offenses of these descriptions should, in the absence
of very extenuating circumstances, be dealt with by an award of cas'hiering
or dismissal, as the honor of the British Army is sullied by such behavior and
it can not fail to give the enemy just cause to bring forward such incidents as
a set-off against the irregularities and atrocities committed by German troops
in France and other theaters of war.

i
: War OFFICE,
London, 8. W., April 15, 1919.
Sir: I am commanded by the Army Council to inform you that during the

debate on the army (annual) bill an amendment was moved to insert in section
44 of the army act a proviso to the effect that field punishment should not he
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of the character of personal restraint in the sense that a sbldier could be kept
in irons or other fetters, but rather should be of the character of hard labor;
and arising out of the amendment the secretary of state for war gave an under-
taking in the following words: ' :

“I will give an undertaking that we will institute forthwith a series of in-
quiries to obtain the opinion of the military authorities in France, here, and
in other theaters, with a view to seeing if a substitute can be devised for this
form of punishment without impairing the means by which discipline is main-
tained, and without leaving us with possibly the danger of being drawn, under
certain circumstances in another war, into a more free infliction of the death
penalty than has been the case in this war. I would suggest that there is no
reason why there should be any delay. I will make these inquiries, and see
what amendments can be made to the rules of procedure.”

I am to say also that in reply to questions in the course of the debate the
secretary of state undertook to secure the opinions of officers, noncommissioned
officers, and men on the subject, and to this end I am now to request that you
will render a report to this department, with your recommenddtions on the
following points:

(a) Whether that portion of field punishment which involves confinement in
irons (i. e., fetters or handcuffs, or straps or ropes) should be maintained; and

(b) In the event of it being recommended that this portion of field punish-
ment should be abolished, what form of punishment is suggested in substitution
therefor.

I am to request that a very early reply be furnished.

I am, sir,

Your obedient servant,

" The GENERAL OFricER COMMANDING IN CHIEF.

C. R. 5081-P. §. 2.

From Lieut. Gen. Sir J. J. Aaser, K. C. M.-G., K. C. V. C, C. B., general officer
cominanding British troops in France and Flanders.

To: The Secretary, War Office, London, S. W. 1.

HEADQUARTERS, BRITISH TR0OPS IN FRANCE AND FLANDERS,
June 26, 1919.

Sir: With reference to War Office letter No. 105, Gen. No. 2767 (A. G. 3),
dated April 18, 1919, T have the honor to report that I have caused very ex-
tensive inquiries to be made with a view to obtaining the opinion of com-
manders of every grade as well as of regimental officers, noncommissioned
officers, and men, on the desirability or otherwise of retaining that portion of
field punishment which involves confinement in irons, straps, or rope-.

The balance of opinion amongst commanders is heavily in favor of the re-
tention of this form of punishment for the following reasons:

(@) It has a great effect as a deterrent. .

(b) The only substitute appears to be imprisonment with hard labor, which
enables the offender to escape the danger and hardships of the fighting area.

(¢) It can be put into operation jmmediately and is therefore specially ef-
fective as a quick, sharp punishment.

(d) Its removal from the scale of punishment: which can be awarded b;_f a
commanding officer would increase the number of courts-martial, thus causing
delay in disposing of offenses. .

“ The opinion of noncommissioned officers and men is about equally divided as
regards retention or abolition. .

The older soldiers are usually in favor of field punishment No. 1, and the
younger ones against it. . . .

" 1 attach for the information of the Army Council reports of interviews with
various noncommis<ioned officers and men. .

After a careful revision of all the reports submitted to me, I am of opinion
that, in the interests of discipline on active service, it is es.sential that com-
manding officers should have the power to inflict upon perglstept offenders a
degree of punishment in excess of field punishment No. 2, which in actual prac-
tice is little more than confinement to barracks with the added penalty of
forfeiture of pay. o
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The punishment of “ tying-up ” is not a satisfactory one, but there does not
appear to be any other les« objectionable which, in the field, can be substituted
for it, and in these circumstances I consider it should be maintained.

1 recommend, however, that the punishment of field punishment No. 1 be
restricted as follows:

() A commanding officer :hould be allowed to award it only to a soldier
who has committed an offense whilst undergoing imprisonment in a military
prison in the field, or whilst undergoing field punishment No. 2.

(b) The “tying-up” of a British soldier should never be carried out in view
of civilians, natives, or allied troops.

I consider it essential that the provision+ of paragraph 2 .(a), (¢), and (d)
of the rules for field punishment (par. 721 M. M. L.) should still hold good.
On active service, especially when on the line of march, it is of the greatest
importance that an effective method of securing prisoners against escape
shall be at the command of those responsible for their safe custody. I have
the honor to be, sir,

Your obedient servant,

Lieutenant General, Commanding British Troops in France and Fl(m}lers.

[Rhine Army No. A. H. 8095. 105 Gen. No. 2767.1

From: General Sir William R. Robertson, G. C. B, K. C. V. O, D. 8. O,
A. D, C,, Commanding in Chief, British Army of the Rhine.

To: The Secretary, War Office, London, S. W. 1. ’
. CovroGNE, June 10, 1919.

Smr: In reply to your letter No. 105, Gen. No. 2767 (A. G. 3) of 18/4/1919,
I have the honor to report that the whole question of punishments in the field
is one of considerable difficulty. It is undoubtedly desirable to keep offenders
in or near the front line, and net to allow their offenses to procure them
safety and perhaps relative comfort. It is equally desirable in many cases
that the soldier should not receive the taint of imprisonment for a military
offense.

On the whole I am of the opinion that ‘ Personal restraint’ should not be
abolished as part of field punishment Ne 1 under active serviee conditions.
Some “form of punishment which can be readily and quickly administered is
necessary. It must be possible to carry it out without the employment of much
personnel or elaborate accommodation, and it must be at the same time suffi-
ciently distasteful to those undergoing it to act as a deterrent. I have the
honor to be, sir,

Your obedient servant,

General, 00'mrhanding in Chief, British Army of the R’hine.

FORCES IN GREAT BRITAIN,
HoRSE GUARDS,
Whitehall, London, S. W. 1.

SIR: With reference to War Office letter 103, General Number 2767 (AG3)
dated April 18, 1919, I have the honor to report that I have asked various
officers for their opinions on this subject, including officers of the Regular and
New Armies and Territorial Force, who have commanded a battalion or brigade
with distinction in the field.

2. The consensus of opinion is that field punishment No. 1 involving con-
finement in irons (i. e., fetters or handcuffs or straps or ropes) forms a
valuable aid to discipline, and as such should be maintained. A few officers,
from a sentimental point of view, wish that it could be dispensed with, but are
unable to find a substitute other than a flogging, and are generally in agree-
went that its abolition would result in an increase of death sentences. S

3. No complaints have been brought to my notice of any soldier experiencing
hardships in any way approximating to torture due to the nature of the appli-

182265—19—pT 5—7T
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cation of field punishment No. 1, and personal ingpection of men undergoing
this form of punishment on numerous occasions has convinced me that no
serious exception can be taken thereto.

4. T am quite certain that it would not have been possible to maintain the
high standards of discipline in the British Army in France if field punishment
No. 1 had been nonexistent, and it is not beside the point to recall the effect
on discipline in the Australian Corps of the absence of capital punishment for
desertion.

5. I would call the attention of the Army Council to my letter from General
Headquarters British Expeditionary Force, dated December 4, 1916, on this
subject, in which the case is put very fully and clearly. After a lapse of three
years I am unable to modify the views expressed in that letter or to suggest
any substitute for that portion of field punishment referred to above, and as
it fulfills its object, whilst being in no sense torture, I am of opimon that it
should be maintained. T have the honor to be, sir, ‘

Your obedient servant,
D. Haig,
Field Marshal, Commanding in Chief, Great Britain.
The SECRETARY, WAR OFFICE,
Whitehall, London, S. W. 1.

" HEADQUARTERS, June 20, 1918.
From: The Commander in Chief Egyptian Expeditionary Force.
To: The Secretary War Office, London, 8. W. 1.

Sie: In accordance with war office letter No. 165, G. N. 2767 (A. G. 3) of
April 18, 1919, relative to the question of the retention or abolition of that
portion of field punishment which involves confinement in irons, I have the
honor to report that I have obtained the opinions of the officers, noncominis-
sioned officers, and men under my command and find that the majority of officers
advocate the retention of the present rules with the exception of that portion
involving attachment to a fixed object, while the majority of the noncom-
missioned officers and men favor the abolition of field punishment altogether.

The general opinion amongst corps and divisional commanders is that field
punishment should be retained as it is, but should be employed only for offences
of a grave or disgraceful character.

The alternative to field punishment recommended by those who favor its
abolition is hard labor, pack drill, or other forms of rigorous physical fatigue.

My opinion is that the retention of field punishment is desirable as being a
deterrent to many constant offenders to whom a prison presents no terrors and
because its abolition would result in an increase in the number of men com-
mitted to prison and thus temporarily lost to their unit. I recommend there-
fore that field punishment No. 2 be retained, but that field punishment No. 1
be abolished. I have the honor to be, sir, ,
Your obedient servant,

E. M. ALLENBY,
General, Commander in Chief Egyptian Expeditionary Force.

From: Gen. Sir George F. Milne, K. C. B, K. C. M. G,,D. 8. O,, Commander
in Chief British Army of the Black Sea.
To: The Secretary War Office, London, S. W.
GENERAL. HEADQUARTERS,
Constantinople, May 13, 1919.

S1r: I have the honor to acknowledge receipt of your letter No. 105, Gen.
No. 2767 (A. G. 3), dated April 18, 1919, and in reply beg to state that I have
caused inquiries to be made to secure the opinions of my officers, noncommis~ .
gioned officers, and men upon the subject therein referred to.

As a result of the inquiry, I find that that portion of field pumshment No. 1,
which involves confinement in irons or being tied to a fixed object, is, in gen-
eral, objected to, and I entirely agree that this procedure should be abolished as
degrading. On the other hand, I can not find that any really effective substi-
tute has been suggested.
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It would appear to be the general opinion that the greatest deterrvent punish-
ment is “ pack drill,” which is disliked more than hard labor of any kind, and
shoulg tit Iie decli((lled to discontinue that portion of field punishment abov’e re-
ferred to, I would recommend that a period of, say, two hour -
drill be substituted. P v WIS Ex AR W ek

Two other suggestions have been made, which I forward for your considera-
tion :

1. That commanding officers who have awarded sentences of field punishment
No. 1 should have the power, subject to review by superior military authority,
for suspending a sentence awarded on the march or whilst fighting is going on
until after the arrival of the unit at a place where the punishment can be
performed ; and .

2. That the commanding officers’ powers of forfeiture of pay should be ex-
tended, and that the forfeiture of pay under an award of field punishment shall
not be dependent upon the fact that the man is in custody, but shall be auto-
matic to the award.

I have the honor to be, sir,

Your obedient servant,
G. F. MILKE,
General, Commanding in Chief
British Army of the Black Sea.

Subject : Field punishments. Confidential.

GENERAL HEADQUARTERS, IRELAND,
Parkgate, Dublin, May 20, 1919.

StR: With reference to war office letter No. 105, Gen. No. 2767 (A. G. 38),
dated April 18, 1919, I have the honor to state that all formation commanders
and O. C. units and representatives of W. Os. N. C. Os. and men of all units
have been consulted, and that the majority (W. Os. N. C. Os. and men almost
unanimously) are of opinion that that portion of field punishment which in-
volves tying in a fixed position in public should be abolished.

They can not, however, suggest a suitable substitute, and many commanding
officers, therefore, advocate the retention of the tying up in a fixed position.

Personally, I am of opinion, after consultation with other officers who have
had experience of command of units in the field:

(a) That “tying up ” in a public spot as a portion of field punishment should
be abolished.

This punishment is undoubtedly degrading and is, in the majority of cases,
awarded for offenses such as insubordination, which do not call for a punish-
ment of a degrading character.

I think that the infliction of this punishment is calculated to make a man
lose his self-respect, the retention of which is vital to him as a soldier, and the
fact that the safety of the nation may depend on the morale of each individual
man makes it, in my opinion, more desirable to eliminate any such form of
punishment.

(b) It is not clear that any substitute is really necessary, and it is very
difficult to suggest one for what is, after all, only a portion of field punishment
No. 1.

The main consideration is that any form of field punishment should be equal
in its incidence, and that the delinquent should not escape the risks suffered
by his comrades by reason of his bad behavior. In a large army, such as the
British Army in France, it was found in practice very difficult to secure these
conditions.

The only method of doing so was to send men behind the line, and, therefore,
out of immediate danger. Consequently many men preferred to do severe field
punishment well behind the line than to run the risks attendant upon the so-
called period of “rest” in close support of the trench line, where lor_xg and
arduous night-working parties under fire caused the soldier to prefer his tour
of duties in the trenches to that of his short tour of * rest.”

I think a solution might be found in the formation of penal companies or
battalions, to which all men with sentences of 14 days’ field punishment or
upward would be sent. .

These penal units could be used for working parties in the dangerous zone,
and, moreover, could be given a special diet without lux'urles of any description.
As long as a man remains with his unit a special diet is impracticable.
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I coqsider that if a penal company formed part of each division it woulad
be possible to adopt the system for any form of warfare.
I have the honor to be, sir,
- Your obedient servant,
F. SHAW,

Lieutenant General, Commanding in Chief, Ireland.
The SECRETARY,

War Office, London, .S. w. 1.

GENERAL. HEADQUARTERS, April 27, 1919.
From: Maj. Gen. H. B. Walker, K. C. B.,, D. S. 0., commanding the British
force in Italy. :
To: The Secretary, War Office, London S. W. 1.

Sir: In reply to your No. 105 Gen. No. 2767 (A. G. 3), dated April 18, 1
bhave the honor to make the following recommendation :

That there be only one field punishment;

That commanding officers may award as heretofore 28 days and a court
‘martial three months of such tield punishment

That the wording of paragraph 2 should be: ’.

(@) “He may be kept in irons, i e., fetters or handcuffs, or hoth fetters and
handcuffs, so as to prevent his escape or in the event of his being violent, but
not as a means of punishment.

(b) Strike out.

{c¢) As Dbefore.

(d) As before.

For offences requiring a more serious award the sentences should be as here-
tofore, imprisonment with H. L., penal servitudeg, death, according to the
gravity of the offence. ‘

I have the honor to be, sir,

Your obedient servant, :
H. B. WALKER,
Major General, Commanding the British force in Italy.

Senator CHaMBERLAIN. Have you also a copy of the interview with
Judge Cassel, judge advocate general of the British Army?

Lieut. Col. Rigey. I was about to offer that also. There should be
attached to that, to make it complete, a copy of my questionnaire
and a copy of Judge Advocate General Cassel’s formal answer to
my questionnaire, upon which this interview was based. I will
furnish those, to make some parts of the interview intelligible. And
also a statement by Capt. Eastwood, court-martial officer to the Lon-
don command, in a portion of which Maj. Du Plat Taylor, the other
court-martial officer of that command—and so-called * permanent ”
president of its district court martial—joined. ' i

(The documents referred to are as follows:)

INTERVIEW HAD BY LIEUT. COL. WILLIAM C. RIGRY, JUDGE ADVOCATE, OFFICE OF JUDGE
ADVOCATE GENERAL, WITH FELIX CASSEL, ESQ., K. C., JUDGE ADVOCATE GENERAL,
BRITISH ARMY, AT 68 VICTORIA STREET, LONDON, ENGLAND, JULY 17, 1819,

Under date of June 14, 1919, Lieut. Col. Righy submitted a questionnaire to
Judge Cassel (copy attached) requesting, on behalf of the United States Gov-
ernment, information concerning the administration of ‘military law in the Brit-
ish armies, so far as practicable to furnish it.

On July 17, 1919, at 4 o’clock, p. m., Lieut. Col. Righy called at Judge Cassel’s
office, by appointment, and received the answers to his questionnaire (copy of
memorandum of Judge Cassel attached) ; also had the following interview:

Lieut. Col. RieBY (reading from questionnaire) :

“ On behalf of the United States Government, the following information con-
cerning the administration of military law in the British armies is respectfully
requested, so far as it may be practicable to furnish it: 1. (e¢) Results of pre-
liminary investigation and trial.”
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Judge CassEnL (reading, from his memorandam) :

“1. (a) N(‘) statistics are available as to the number of charges investigated
by commanding officers, nor as to the proportion of such charges which are
dismissed, remanded for trial by court-martial, or dealt with summarily.”

No record of proceedings of commanding officers reach the judge advocate
general’s office. :

Li(?ut. Col. R'IGBY. Have you any way of approximating or estimating the
relative proportion of charges that are dismissed as a result of the preliminary
investigation or disposed of otherwise than by being sent to a court-martial?

Judge CASSEL. No, I really have not. The records do not reach me at all, I
could make a guess, but it would not be reliable.

Lieut. Col. RieBY. If you could give an estimate from your general in-
formation.

Judge Casser. I do not think I could give an estimate that would be of
any value. T do not think that the war office or the adjutant general’s depart-
ment could give it. ,

Lieut. Col. Rigey. Could sonfe of the court-martial officers give it, say out
of several individual commands so as to get a rough view?

Judge CasseL. I think the people that would be most likely to know would
be the record office. I will make further inquiries. But, as I said, I do not
think it is possible. Make a note of that, please [speaking to assistant].

Lieut. Col. RieBY. Will you give me some kind of a line on the effectiveness
of your preliminary examination in weeding out trivial and unfounded
charges? -

Judge Casser. I think you may take it that it is effective. But it is diffi-
cult to get any exact figures.

Lieu. Col. RieBY. Could not approximate figures be obtained from one or
two comnfands through the court-martial and record officers?

Judge CasseL. What you really want is the pumber of cases dismissed,
summarily dealt with, or sent for trial to court-martial?

Lieut. Col. RiepYy. Yes; If I could get that for two or three commands.

Judge CassgrL. I do not think it would be possible, but I will make inquiries.

Lieut. Col. Rieny (reading next question) :

“1. (b) How the investigation is actually carried on in practice.”

Judge CASSEL:

“1. (b) In the case of a N. C. O. or man, a charge is first investigated by
his company (battery or squadron) comnfander, whose powers of punishment
are very restricted. (See King’s Regulations, 501.) If the company com-
mander can not, or thinks that he ought not to deal with the case, he sends
it on to be dealt with by the comnanding officer. The latter after the charge
has been read to the accused hears the witnesses. The accused may cross-
examine the witnesses- called against him, and may make a statenfent (or
give evidence) in his defense, and may call witnesses. If the accused so
requires, the evidence must be taken on oath; but it is only very rarely that
such a request is preferred. The accused has no right to be represented by
counsel or by an officer before the commanding officer.”

The commanding officer then takes one of the following courses:

“(I) He dismisses the charge.

“(IT1) He disposes of it summnfarily, if he can do so without reference to
superior authority. The charges that may be so, disposed of are set out in
King's Regulations, 487. The punishments which a commanding officer can
award to a N. C. O. or man are set out in section 46 (2) of the army act
and King’s Regulations, 493. 3

“(III) If he thinks that the case is one which may be dealt with summarily,
but he is not empowered to so deal with it without sanction from superior
authority, he refers it to such authority. He will then either be authorized
to deal with it summarily, or be directed to send it to a court-martial. .

“(IV) He adjourns it in order that the evidence may be reduced to writing,
with a view to a court-martial. .

“In every case where the award or finding involves a forfeiture of pay,
and in every other case unless one of the minor punishments referred to in
army act, section 46 (9) and King’s Regulations, 493, is awarded, the com-
manding officer must give the accused the option of being tried by court-mar-
tial. (Army acts 46 (8).) s :

“Where a case is adjourned for the evidence to be reduced to writing, this
is (as a rule) done by the adjutant, though any officer may be detz}lled .by
the comnfanding officer for the purpose. The witnesses attend again, give
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their evidence, and are cross-examined as before; the accused makes any
statenient or gives any evidence that he wishes, after being cautioned that
he neeq not say anything, and calls witnesses if he wishes. The whole evi-
dence is taken down in writing by the adjutant or other officer detailed for
the purpose. Each witness signs the evidence given by him, and the evidence
so taken is called the ‘summary of evidence” The evidence is generally not
taken on oath, and the accused has no right to be represented. This has,
however, sometimes been allowed in cases of exceptional difficulty or im-
portance.” )

Lieut. Col. RigBYy (interrupting). No representation at the taking of the
evidence? ;

Judge CassgL. It is not considered that the accused has the right to it [con-
tinuing reading? :

“The commanding officer then reconsiders the written record, and finally
decides whether to apply for a court-ntartial, or whether to dispose of the
case summarily (assuming that he has the power to do so and that the ac-
cused has not elected trial by court-martial).

“If he decides upon a court-martial, he prepares and signs a charge sheet
and formal application for trial, which he forwards with the summary of
evidence and conduct sheets of the accused to an officer having power to
convene a court-martial for the trial of the accused. That officer considers
whether the summary of evidence justifies trial, and, if he comes to the con-
clusion that it does, makes an order accordingly.”

So far, I am dealing with noncommissioned officers and men. [Continuing
reading:]

“In the case of an officer, the case goes at once to the commanding officer
without the intervention of the company (battery or squadron) commander.
The commanding officer has no power to punish an officer. He can either
dismiss the case, or apply for a court-martial, or, if the accused officer is
below field rank, can refer the case to a superior officer, not under the rank
of general. The latter, in the case of an officer below field rank, can award
certain minor punishment, or ¢an direct trial by court-martial. (See Army
act, sec. 46A.) Where a court-martial is decided upon, a written °‘sum-
mary of evidence’ must be taken as in the case of a soldier if the accused
s0 requires, otherwise a summary may be dispensed with, and an * abstract”
of the evidence given to the accused.” i

In the case of an officer, it is not obligatory to take a summary, but the
accused may require it, and if he does not require it, it is obligatory to give him
an “abstract.”

Lieut. Col. RieBY. But in the case of an enlisted man, it is obligatory?

Judge Casskr. Yes.

Lieut. Col. RigBY. In taking the summary, it is taken in writing. Does that
mean that the testimony is taken down verbatim, or just a summary, a con-
densation of it made?

Judge Cassger. It is taken in narrative form.

Lieut. Col. R1eBY. Not in the form of questions and answers?

Judge Cassir. No, only subject matters,

Lieut. Col. RigBY. Does the accused have the right to be present at the
examination of each of the witnesses?

Judge Casser. He must be present.

Lieut. Col. Rigey. He has the right to cross-examine witnesses?

Judge Casser. Certainly.

Lieut. Col. RigBY. What right does the accused, if any, have to see the sum-
mary before it is forwarded to the commanding officer?

Judge Cassern. No specific provision in the rules of procedure entitles the
accused to a copy of the summary until the order for trial is made by the
convening authority, but, in practice. if he applied for a copy of the summary,
it would probably be given to him. Sometimes the convening officer may direct
that additional evidence be taken. The rules of procedure do provide that the
accused must be supplied with a copy of the summary when ordered for trial.
It is then served upon him. To give it to him earlier, there is no provision,
strictly speaking, under the rules, but it would be accorded in practice if the
accused called for it.

Lieut. Col. RignY. If, after the summary is taken, additional witnesses are
found, must they be examined in the presence of the accused?
- Judge Casser. In precisely the same way. j

Lieut. Col. RieBY. At the trial can witnesses be called who were not called
at the time that the summary was taken? : '
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Judge Casser. They may be called, but the accused must be asked whether
be wishes for an adjournment in order to give him an opportunity to prepare
for their cross-examination.

Lieut. Col. R1iBY. He has the right to ask for an adjournment?

Judge CasskL. Unless a reasonable notice of the intention to eall additional
evidence has been given him before the trial.

Lieut. Col. RicBY. Must that notice include a statement of the character of
the evidence, the name of the witness

Judge Casser. Yes; if that has not been done, the accused is not only within
bis right to adjournment, but must be informed of that right.

Lieut. Col. RigBY. In the case of officers—unless he requires it, testimony can
be taken out of his presence and written in an ‘ abstract”?

Judge Casser. Only in the case of an officer, but an officer can always require
it to be taken in the same way as an enlisted man.

Lieut. Col. RiGBY. In practice, can you tell me what percentage of the cases
are disposed of by the award of the commanding officer without resorting to
court-martial?

Judge CasserL. That comes back to the same question upon which I said that
I had no statistics available. It is the same question.

Lieut. Col. RiGBY. You told me that you could not tell me how many were
disposed of without any punishment being given—dismissed—but will your
statistics show the number of cases punished, disposed of by the award of the
commanding officer?

Judge CasseL. No records of commanding officers reach my office—only pro-
ceedings of courts-martial.

Lieut. Col. RicBY. Don’t go through you?

Judge Casser. No.

Lieut. Col. RieBY. If statistics are available, where can I find them?

Judge Casser. I think probably the only place would be the record office.
That is one of the points under the first head—going back to the inquiry you
made. ~ My office is not concerned with commanding officers’ punishment or
their dealing with a case unless it eventually results in a court-martial. Any
irregularity in conduct of a preliminary proceeding before a commanding officer
which might have affected the subsequent court-martial frial, that would come
to my notice, but it would not come to my notice if a court-martial had not
resulted, unless I was especially consulted whether a particular award by a
commanding officer was legal or not. Sometimes a general in going through the
awards of a commanding officer finds an award, as to the legality of which he
js doubtful. He then writes to me for an opinion. Apart from that, unless
a commanding officer consults me about a case, it rarely would come under
my notice.

Lieut. Col. Rieey. What I would like to get is the number of awards by com-
manding officers during the war, so that we may compare these—the percentage
—with the number of court-martial trials, to get at the efficiency of the system
in cutting down the number of trials by the right of commanding officers to
make awards. '

Judge Casszr. That would mean the number, the total of all cases disposed
of by commanding officers during the war. Very doubtful if I can get that,
but I will do the best I can.

Lieut. Col. RigrY. To give us a view of its efficiency—a system which we do
uot have, and we are greatly interested. .

Judge CasserL. I will tell you this—I can not give you any definite figures,
but it is very effective and very valuable, but when you ask me to give you
statisties, percentages, and figures, I can not do it. I have no reason for seeing
and do not see the records of commanding officers. )

Lieut. Col. RicrYy. We do not want to burden you unduly, but if you can refer
us to the place to go——

Judge Casser. I will let you know the best way to find out what can be
found out. But you may take it that I am satisfied that it is on the whole a
very valuable and efficient procedure. It depends in a large measure on the par-
ticular commanding officer ; that is to say, whether the commanding officer is a
man of experience and capacity, and where he is it does work very well

Lieut. Col. RiceY. From your experience, has the present powers given under
Army orders of 1910 extending the commanding officers’ powers from, I think,
?Wards of 14 to 28 days—what has been the effect of that compared to the
ormer?
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Judge CASSE];. These in'creased powers of commanding officers have had
the result of practically doing away with regimental courts-martial, We have
as you know, a form of court-martial called regimental court-martial, which ié
convened and confirmed by the commanding officer himself, and@ which is com-
posed entirely of officers under his command. The extension of the powers
of the commanding officers has very largely reduced the number of regimental
courts-martial. Regimental courts-martial are now very rare indeed, because g
commanding officer’s powers 80 nearly approximate to those of a regimental
?ourt-m'artial. In fact, regimental courts-martial are now only resorted to
in special cases.

Lieut. Col. Rigry. They correspond to our summary courts.

Judge CassEL. On the whole, I think it has been an advantage. I think the
‘commanding officers have dealt satisfactorily with the cases, but there is always
some feeling against a court convened by the commanding officer, consisting
entirely of officers under his command and confirmed by the commanding offi-
cer——all in the same regiment. There is a feeling that it is not the judgment of
an independent court, but regimental courts-martial practically cease to exist
through this extension of power. -

Lieut. Col. RigBY. The 14 days’ power was not sufficient?

Judge CasseL. It was not sufficient; but on the other hand, if you go to
increasing the power largely beyond what it is at present, I think the result
will be that soldiers will be more frequently electing a trial by court-martial,
and not run the risk to be tried by commanding officer. Twenty-eight days
is, I think, about a proper power of punishment for a commanding officer to
possess. Suggestions have been made for increasing it still further, but those
are under consideration. If you increase it very much you do run the risk
of increasing the number of cases in which soldiers would elect trial where
they now abide by the commanding officer’s award. I do not think the powers
to deal with a case summarily should be increased beyond what they are now.

Lieut. Col. RieBy. After a summary is taken, is it forwarded to the com-
manding general of the unit to appoint the court?

Judge CasseEL. We have no general commanding a unit. District courts-mar-
tial would generally be appointed by commander of a brigade; general courts-
martial in the United Kingdom by commander in chief of the command——

Lieut, Col. RigBYy. I was not using the word in a technical sense, but only
referring to any organization or body of troops whose commander is empowered’
to appoint a court-martial. When it goes to his office—the general’s office—
what practically is done with it? Does it go to him personally or to some court-
martial officer?

Judge CassEL. Always goes to the staff officer who is skilled in military law
or court-martial officer who advises the general as to the legal aspects of the
case. The general sometimes uses his own judgment. On the legal aspects he
has a legal adviser. Since the war we have had special court-martial officers;
before the war, some staff officer having special legal training. The convening
officer, which is the name I give to the officer who has power fo convene
courts-martial, examines with much care the summary of evidence, and on the
legal advice which is given him determines’ whether it is a case which should

. go to a court-martial.

Lieut. Col. RigBY. These court-martial officers appointed under War Office in-
structions of September. 1916—1 saw a copy of the circular—and as I remember
there was nothing in that requiring that they be men necessarily of legal
training.

Judge Casser. Originally this may have been the case, but it is now univer-
sally a general rule that they must be barristers or solicitors.

Lieut. Col. RieBY. Any regulation requiring that the summary or evidence he
submitted to them?

Judge CasserL. Simply a matter of practice.

Lieut. Col. Rigry. Is that practice universal? .

Judge CassgrL. I think you may take it as being practically universal. As I
said before, if the staff officer or court-martial officer concerned feels any diffi-
culty on any point of law which is raised on the charge, or if the general does
not agree with the advice which is tendered to him, the matter is referred t.o
the Judge Advocate General in the United Kingdom—referred to me—abroad it
would be referred to my deputy. My deputy in any part of the world always
has the right to consult me if he himself has any doubt or difficulty.

Lieut. Col. R1gBY. In practice, then, the convening authorities feel themselves
bound to act in accordance with the advice given by the staff officer or court-
martial officer, or else have it referred to you or your deputy?
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Judge CasseL. So far as legal questions are concerned. In case of anv dif-
ferenge fl‘pnl a disciplinary as distinct from a legal point of view, he would
exercise his own discretion. As regards aspects of the case other than legal
he would not in practice feel himself bound to follow the advice of a skilled
legal authority. ~

Lieut. Col. RigBy. Although a court-martial officer had advised him that a
case was legally sufficient, he might nevertheless decide, from a disciplinary
standpoint, not to send a case to trial.

Judge Casser. He might, for example, decide that the commanding officer
should himself dispose of it. In the case of an officer now, he would summarily
dispose of it himself. The powers of disposing summarily of officers’ cuses are
given by the Army act of 1919.

Lieut. Col. RigBY. On the other hand, would he decide to order a case to trial,
although the court-martial officer advised him that it was not legally sufficient?

Judge CassiL. No provision of the Army act which prevents him from doing
80, but in practice he does not do it. I think if in such circumstances he sent
it to a court-martial, and it resulted in an acquittal and the army council heard
of it, they might intimate their disupproval of the line he had taken, but I do
not think I can remember a case of that kind. It might be that the officer
would write to the army council to indicate to them the difficulties, from a
point of view of discipline, that had been created by the fact that he had been
prevented from bringing a case to trial on the legal grounds of the court-martial
officer.

Lieut. Col. RigrYy. In practice, if the summary of evidence contains any testi-
mony which in the opinion of the court-martial officer skhould not come before
tae court, he simply blue-pencils it or marks it out—that portion of the evidence
that appears to be irrelevant or immaterial?

Judge CasseEr. The practice is that the court-martial or staff officer ought to
strike out that part of the evidence in such a way that it is completely obliter-
ated. In the case of a general court-martial, every case is referred to the
judge advocate general before it goes to trial. In these cases the obliteration
of the inadmissible evidence would be done in this office. General courts-
martial are always referred to the judge advecate general before trial

Lieut. Col. Rigay. Or to deputy?

Judge Cassgr. Outside of the United Kingdom, always in practice referred to
deputy. In the United Kingdom the regulations specifically require that .the
proceedings should be refered to the judge advocate general. We examine the
charge and evidence and advise whether legally sufficient to try on the charge,
whether the charge is in order, whether laid under the correct section of the
Army act. .

Lieut. Col. R1gBY. Do you ever have occasion to advise that further testimony
ought to be taken on any case? What procedure is followed?

Judge Casser. If further evidence is available, additional summary of evi-
dence would be taken by the commanding officer, who would detail the same
officer to take the additional summary who had already taken the summary.

Lieut. Col. RieeY. The accused must again be present and be given an oppor-
tunity to cross-examine those witneses?

Judge CasseL. Exactly.

Lieut. Col. RieBY. In practice does that result in any embarrassment on the
part of the Army authorities; too much delay; any disadvantage of that kind?

Judge CassiL. I have not heard of any complaints on that score. There have
been one or two cases where we have allowed counsel to appear at the summary
where there has been a complaint of the cross-examination of the time it has
taken?

Lieut. Col. RigeY. It really amounts to two hearings or trials, in a way?

Judge Casser. There have been complaints that witnesses have to go twice,
once to attend before the commanding officer and again to attend at the trial.
The complaints on that ground have been chiefly from police and other civilian
witnesses.

Lieut. Col. RigBY. What about the feeling in general—what do officers think
of it—are there any complaints about having practically two trials?

Judge CasseL. No complaints on that score excepting those which I have Just
referred to from witnesses about having to attend twice.

Lieut. Col. RigBY. The commanding officers themselves, so far as you know,
do not feel unduly encumbered by the necessity of having all that care taken—
the taking of the summary? ) .
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Judge CA'SSE’L. They generally deputize their . adjutant. A case comes before
a commanding officer in the morning. Before he begins his day’s work. He
deputizes the adjutant, and the adjutant does it in the afternoon.

i Li'?ut. Col. R16BY. Does it result in delay in the examination or the investiga-
ion? P

Judge Casser. That depends on the commander of the particular units con-
‘ceg'ned. With efficient units I do not think it does lead to any great delay. It
is ‘analogous in a way to civil procedure before a magistrate; the case is com-
mitted to trial and the witnesses have to come again. '

Lieut. Col. RiaBY. Yes; practically given a hearing before a magistrate. The
-objection has been made in some quarters that it will impose undue delay ; that
it really means a second hearing—second trial. In ordinary military cases it
would appear to be unnecessary. Our manual requires that the commanding
officer make a careful investigation and leaves it to his discretion as to how the
examination should be made.

Judge CasseL. I think that documentary evidence should be very largely
allowed at the summary to prove facts which are more or less formal in their
nature, such as the proof of arrest by a policeman. It does seem to me unneces-
sary that you have to bring a policeman twice to give evidence upon which in
ninety-eight cases out of a hundred there is no cross-examination at all—no
dispute. It is really an unnecessary waste of that man’s time, and a waste of
the people’s money in bringing him twice to get his evidence. In proving formal
facts, documentary evidence should be offered largely at these preliminary
investigations. In fact, it is very largely used because if the accused does not
ask a cross-examinatich or raise any objection ot it, documentary evidence is
in fact very largely accepted.

Lieut. Col. RieBY. This circular of August 1, 1918, as to field general courts,
provides for that kind of testimony, not necessary to bring such witnesses to
testify.

Judge Cassern. In the case of field general courts-martial, rules as to pre-
liminary investigation do not strictly apply, although they are in practice ob-
served. There is greater latitude in cases of field general courts-martial than
in general and distriet courts.

Lient. Col. Ricsy. I would like to get a copy of that circular memorandum of
August 1. In practice then they did find it hest in the army at the front to
carry out substantially the procedure as to taking a summary?

Judge Casser. Documentary evidence was more largely used than it would
be here,

Lieut. Col. R1eey. From your experience, was it an essential advantage to

- the accused to have the opportunity to confront the witnesses and cross examine
at the preliminary hearing? ,

Judge CasseLn. Yes. First, advantage in the preparation of the defense;
second, not infrequently it has led to the case being dismissed ; third, very often
Tmaterial has been secured to cross examine at the trial on something that a
witness said at the summary. It enables the commanding officer and convening
officer to decide whether the case ought to go to a court-martial.

Lieut. Col. RicBy. It is for that purpose, a real value.

Judge Cassker, It is. .

Lieut. Col. RiGBY. And in the taking of this summary the accused is not
Tepresented. .

Judge Casser. He is not strictly represented by some one else; he is there
himself But the preliminary hearing is a value in this way, the accused knows
the case that he is to meet at the trial.

Lieut. Col. RigeY. And there are no disadvantages? : .

Judge Casser. Disadvantages—the chief one is having to bring witnesses
twice to be examined. To a certain extent, in some cases that may cause delay.

Lieut. Col. RigBY. That is what I was thinking of—the question of delay?

Judge CasseL. In practice, in the great majority of cases as against the delay
caused in some cases you have a considerable number of cases dismissed. .

Lieut, Col. RigBY. It works very well with your plan of summary disciphnz}ry
punishment. Gives the commanding officer a summary of the case on which
t0 exercise his power of award. . .

Judge Casser. Or whether to dismiss a case, refer to superior authority or
send to court martial. .I think it would be very difficult for a commanding
officer to deal with a case without it. .

Lieut. Col. RigBy. The alternative plan—the commanding officer in a mere
informal way to have the officer whom he detailed to get the summmary, examine
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the witnesses, have them called before him without the formality of confronting
the accused with them.

Judge CasseL. If that procedure were adopted it would be very difficult for
the commanding officer to exercise any powers of punishment. You must give
the accused the opportunity of confronting and cross-examining those on
whose evidence he will be convicted. If you do away with the necessity of
giving opportunity to the accused to cross-examine witnesses themselves, we
would have to alter our system of summary punishments. The present system
places the commanding officer in a position to handle cases in any of the ways
I have mentioned. That would not be practical in any system where the ac-
cused did not have an opportunity to cross-examine. It seems to me hardly
consistent with justice to the accused to say that a commanding officér could
punish him summarily without giving him an opportunity of being present at
the evidence given against him.

. Lieut. Col. Rieey. That may be why the preliminary hearing with us does
not give much power to the commanding officer.

Judge CasseL. That must be the reason—the two things hang together so
closely. )

Lieut. Col. RicBy. Largely for giving the commanding officer that authority.

Judge CAssEL. Yes. ~

Lieut. Col. RigRY. Aside from that, in other words, if the commanding officer
did not have that power of summary disciplinary punishment, would you think

it wise to have a summary hearing as you do? Our commanding officers have
some Summary powers———

Judge CAssEeL. Can he dismiss cases?

Lieut. Col. RicBY. Yes.

Judge CasseL. I still think it would be of value. I feel it to be contrary to
justice to take evidence and not to give the accused an opportunity of being
there.

Lieut. Col. RieBY. It is interesting to get your point of view. Because of
your experience and practice in actually carrying it on, do you think that
consideration would forbear any objection that would be made against any
encumbrance or delay in requiring the accused to be confronted with the
witnesses?

Judge CasseL. Yes; I still think so. But in that case it would be very ad-
vantageous to more largely allow documentary evidence where witnesses were
at a great distance, accepting the commanding officer’s certificate as to the
great difficulty in obtaining the testimony of the witnesses.

Lieut. Col. R1ieBY. Do you suggest to allow them to certify as to the difficnity
of obtaining witnesses, and that a written statement be accepted, to prove
formal facts not under dispute? .

“Judge Cassirn. Yes. ) ;

Lieut. Col. Rigey. Would you have any personal suggestions as to changes
that should be made if we decided embodying your practice?

Judge CasseL. With regard to the commanding officer? )

Lieut. Col. Riery. The preliminary examination and the commanding officer’s
award. They usually go together.

Judge Cassgr. T have already indicated that. I should more largely allow
proof of formal facts by documentary evidence. A defect in our system is that
there is no power to compel civil witnesses to attend at the preliminary in-
vestigation. I think that ought to exist. That is a real difficulty at present.
That could be improved.

Lieut. Col. Riesy. Would you advise allowing the accused to have a “military
friend” or a counsel to advise him at the preliminary examination, if he
wanted it?

Judge Casser. I am not disposed to advise that. From the moment that
you do it you would have to have a prosecutor, and the inquiry would take
up very much more time than it does now. You would probably have to have
another officer than the adjutant to take the summary. We do not want to
make it an encumbrance. In special cases counsel has been allowed. .

Lieut. Col. Rigey. In the discretion of the commanding officer?

Judge Casser. In the discretion of the convening officer.

Lieut. Col. RigBY. (reading questionnaire) :

“(2) How far convening authorities are, in fact, governed by recommenda-
tions of law officers as to ordering cases to trial.” .

Judge Cassgr (reading) : X

“(2) On legal points, e. g, as to whether the acts 'alleged_constltqte an
offense against the Army act or whether the evidence is sufficient to justify
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trial, the advice of a qualified officer is taken; but questions of difficulty would

generally be referred to the Judge Advocate General or his de ut; ¥
advice is almost invariably taken.” ! WG e

. Lieut. Col. RigBY (reading).

“(3) Summary disciplinary punishment.”

Judge CassgL. This details what the punishments are [reading] :

“(3) A commanding officer can not punish an officer or warrant officer. A
general officer holding a general court-martial warrant and a general officer
commanding in chief in the field, and any officer (not under the rank of major
general) appointed by him or by the Army council can award the following to
an officer below field rank:

“ Forfeiture of seniority of rank (subject to right of accused to elect trial
by genertl court-martial.)

“ Severe reprimand or reprimand (without such option to elect).

“This power was only conferred in 1919 by the annual Army act of that
year.” ~

Lieut. Col. RieBY. That, of course, as you stated is still experimental. What
was the reason for that enactment? .

Judge CasseL. I will give the reason, for Gen. Childs and I are largely re-
sponsible for it. We had a great many general courts-martial taking place
for comparatively slight offenses by officers; for instance, conduct to the preju-
dice of good order, in borrowing money from soldiers or absence for a few
hours. For all these small offences the “sledge-hammer process” of a general
court-martial had to be resorted to. All the ceremony of a general court-martial
had to be gone through for every offense, however trivial. The period of ar-
rest awaiting trial by general court-martial was, in some cases, in my judg-
ment, itself a more severe punishment than the offense merited. So that this
conclusion was arrived at, that some more summary procedure ought to be
devised in dealing with these comparatively slight offenses by officers. This
clause is the outcome of our deliberations in that respect. 1 hope that it will
be very valuable and beneficial to officers. You can not pass over these of-
fenses if they are occurring frequently. The difficulty with us was that pre-
viously we had no power to punish officers except by court-martial.

Lieut. Col. RigBY. Was a formal memorandum submitted proposing that en-
actment? . .

Judge Casser. Yes, I think so. There was a discussion hefore the Army
council. I can remember writing some minutes on it myself; Gen. Childs wrote
some. We felt no doubt about its advantages.

Lieut. Col. RigBy. Wondering if we might have a copy of the correspondence,
any form of correspondence going into the reasons for it. That is a thing that
interests us. We have the same difficulty in having to deal with an officer by
general court. )

Judge Casser. I do not think there would be any memorandum other thanp
what I have stated. I have stated exactly the reasons. I should have gone
further myself if I could.

Lieut. Col. RieBy. What is your opinion and present advice on that point?

Judge Casser. I am not prepared, without further consideration, to say how
much further this could be carried.

Lieut. Col. RigBY. Did your memorandum recommend further power?

Judge CasseL. No.

Lieut. Col. RigBY. You drafted the act?

Judge CasseL. Parliamentary counsel drafted the act but it was submitted
to me for approval. .

Lieut. Col. RigeYy. It went through in the form in which you advised.

Judge CassgL. Yes, substantially.

Lieut. Col. Rigy. Your advice would have been for arbitrary power. What
I am trying to get at it, what you would advise us to do—our problem is the
same?

Judge CassgerL. I -would carry it further, but I am not prepared to furnish pre-
cise limits without further consideration. .

Lieut. Col. RigBY. Is the Army Act of 1919 available in printed form?

Judge Casser. I will try to get you one if it is [continuing reading] :

« A noncommissioned officer may be severely reprimanded, reprimanded or
admonished ; also, if holding ‘acting’ or ‘lance’ rank, may be ordered to
revert to his permanent rank.

“In the case of privates, the ‘ summary’ punishments awardable by a com-
manding officer are: Detention up to 28 days; for drunkenness a fine not ex-
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ceeding 10/—, in addition to or with detention; authorized deductions from
pay {e. g, to make good damages done, or loss of arms and kit); on active
service only, field punishment up to 28 days: on active service only (in addi-
gsonl to or without any other punishment), forfeiture of ordinary pay up to

days. .

“The following minor punishments may also be awarded: Confinement to
barracks up to 14 days; extra guards or picquets; admonition (see King’s
Regulations 493).

“If the commanding officer is not of field rank, his powers in respect of
detention are limited to 7 days (except in cases of absence).

“A company (squadron or battery) commander can award normally: Con-
finement to barracks up to 7-days; extra guards and picquets; fines for drunk-
enness; he can deal with cases of absence, which entail automatic forfeiture
of pay; his awards can be reduced by the commanding officer; and, if he has
not 3 years’ service, his powers may be limited by the commanding officer
(see King’s Regulations 501). . t

“ A commanding officer must give a soldier the option of claiming a trial
by court-martial in every case where the awdard or finding involves a for-
feiture of pay, and in every other case unless he awards one of the ¢ minor’
punishments (Army act S, 46 (8))."

“ Subject to this option, a commanding officer can in law deal summarily
with any offense, if he considers that his powers of punishment are sufficient;
but King’s Regulations (Par. 487) require him to first refer certain of the
more serious offenses to superior authority for directions as to whether they
shall be dealt with summarily or whether a court-martial shall be held.”

Lieut. Col. RigBY. In practice does a man usually demand a court-martial;
in what proportion of cases does he demand a court-martial?

Judge CasseL. As a rule he accepts his commanding officer’s award in cases
where the commanding officer himself thinks it is a proper case to deal with.

Lieut. Col. RigBY. There is a value. do you believe, in giving him the option
to demand a court-martial? For instance, under the French system no such
option is given to him. ’

Judge CasseL. I think there is a value, because the commanding officer has
necessarily to deal with cases somewhat hurriedly, and it is a great safeguard.
There are, of course, some commanding officers who are not so wel! qualified as
others to deal with cases. )

Lieut. Col. Rigry. What is the value of field punishment which you have and
which is unknown to our practice?

Judge Cassier. The value of field punishment is this: On uctive service you
really want some punishment which will not take a man out of the line for a
long period or necessitate sending others with him out of the line. Long periods
of imprisonment are for many cases not suitable punishments when on active
service. Field punishment has created a great deal of discontent on two
grounds (1) because it is considered to be degrading to the soldier, (2) on the
ground that it may be administered with such varying degrees of severity. But
it is difficult to find any other punishment to take its place. Long imprisonment
on active service may not be an effective deferrent. A man who does not want
1o be in the line gets a long term of imprisonment. That may be exactly what
he wants, and it necessitates sending other soldiers back with him. Imprison-
ment is very difficult to apply when troops are on the move in a war of move-
ment. In a war of movement you want some punishment which can be quickly
applied without sending a man back from the front, but if some punishment
could be devised other than field punishment which would be effective, then let
field punishment go. It is necessary first to devise some other punishment to
take its place. Unless this was done it might be that the death penalty would
be more frequently inflicted. I think that field punishment is open to objection.
But at present no effective substitute has been devised. T would be glad to see
some substitute take its place, something that does not involve any prolonged
absence from the fighting line is, I think, necessary. [Referring to book.]. I
have here the report of a select committee on punishments on active service.
Very glad to loan it to you to read and make such extracts from it as you like.
This committee was appointed after the South African war, and contains a good
many records about punishments awarded during the South African war. It
may interest you. :

Lieut. Col. Ricy. It will. : .

Judge CasseL. It deals particularly with the question of field punishments,.
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Lieut. Col. R16BY (interrupting). The next question.

“4. Information and statistics relating to the impartial judge advocate at-
tached to a general court-martial(and to what extent in practice assigned to\'
district court-martial).” ’ s

Judge CasseL (reading) :

“4. A judge advocate is always appointed for a general court-martial; he is
generally an oflicer with legal knowledge, but may be a civilian.”

Licut. Col. RierY. If a civilian, is he a barrister in practice?

Judge CasseL. Always. [Continuing reading:]

“The appointment in the United Kingdom is made by the judge advocate
general ; abroad, by the general officer commanding in chief. A judge advocate
is ai present only rarely appointed in the case district courts-martial. No
statistics are available.”
ﬁiLieut‘; Col. RigBy. What.rule is fol'owed in the appointment of court-martial
officers?

Judge CasseEr. The adjutant general’s office of the war office in the United
Kingdom have frequently consulted the judge advocate general as to whether
an officer concerned is a fit and proper person to be appointed as a court-martial
officer, but the actual appointment is made in the United Kingdom by the adju-
tant general’s department at the war office; abroad, by the adjutant general's
branch of the commander in chief’s headquarters, upon the recommendation of
the deputy judge advocate general. I think abroad they always consult my
deputy before appointing,

Lieut. Col. Ricey. Does a court-martial officer have direct access to you
or to your deputy abroad, or must he go through military channels?

Judge CasseL. Technically, he ought to go through military channels, but
I have on occasions had direct communication with court-martial officers,
but technically they should go through military channels.

Lieut. Col. RigBy. In practice does a judge advocate of a general court-martial
in ruling on evidence or in summing up do it as a judge, as though his ruling
should govern with the court?  What form would the judge advocate use in
advising the court that such and such evidence was not admissible? How
far does he govern in ruling the court; how far advisory?

Judge CasserL. In actual practice his advice is almost invariably followed.
If the court did not take his advice it would be a serious responsibility, and
it would be reported by the judge advocate himself to the convening authority.
The judge advocate would be justified in that case to inform me that his’
ruling had not been followed by the court. I would take that into account
in reviewing the case and in considering whether or not to recommend
confirmation and in advising whether the conviction should be quashed.
The form in which the judge advocate sums up in open court is much the
same as that in which a judge would sum up to a jury, but a judge advocate’s
summing up is much shorter generally, and it is not necessary for the
judge advocate to sum up at all if the court and the judge advocate agree
that a summing up is not required. °

Lieut. Col. RigBY. And does the court close to consider his advice?

Judge Casser. It closes on points of importance.

Lieut. Col. R1GBY. And the court almost invariably accept the ruling of the
judge advocate?

Judge Casser. If not they would incur a very grave responsibility, and
the judge advocate would have the right, as he is my representative on the
court, to inform me directly that his advice has not been accepted. It might
lead to the proceedings being not confirmed or quashed.

Lieut. Col. Ri6BY. Does his advice and summing up become a part of the
record? :

Judge CassgL. Yes; it becomes a part of the record unless both the court and
the judge advocate think it unnecessary to record it.

Lieut. Col, RiGBY. It is necessary to record his ruling on the admissibility
of testimony ?

Judge Casser. It is necessary to record the decision of the court, but not
necessarily the ruling of the judge advocate.

Lieut. Col. RicBY. In practice is his summing up usually recorded or not?

Judge Casser. It is usually recorded where he does sum up. In many cases
the court and the judge advocate both agree that a summing up is not
necessary.

Lieut. Col. RieBy. The summing up and ruling by the judge advocate—
whether it points out defects in the record—whether it does cause an undue
number of disapprovals on account of legal questions in any way?
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Judge CasserL. There have been a certain number of appeals against the
suming up of the judge advocate on the ground that there was misdirection
and error of law in them, but on the whole the number of cases on which the
proceedings have been quashed on that ground have not been numerous. What
I consider in dealing with questions of that kind is really the substance of the
matter,'whether the court has in fact been misled on the matter of law sub-
mitted in the summing up by the judge advocate. If I come to that conclusion
and consider that a misearriage of justice has resulted, I would advise quash-
ing the proceedings. The fact that every point in the evidence has not been
brought out, or that something has been omitted by the judge advocate would
certainly not be a ground for quashing or not confirming proceedings, provided
there is no reason for supposing that there has been any substantial injustice.

Lieut. Col. RieBY. You do not find it necessary to quash a large number of
cases because of what you have stated?

Judge CasseL. Very few have been quashed on that ground.

_Lieut. Col. RieBy. The alternative plan as to summing up is followed in your
field general courts, where a specially qualified member of the court gives ad-
vice to the court in closed session. Between the two plans, what are the dis-
advantages?

Judge CasseL. There is a good deal to be said on both sides of the guestion.
There are advantages and disadvantages in both alternatives. My opinion on
the whole inclines toward the judge advocate rather than the special member
of the court. A judge advocate is the recognized representative of the judge
advocate general with a definite position laid down in the rules of procedure
to which all of the other members of the court are required to conform. On
the whole, I think it is an advantage that the actual finding and sentence should
be those of regimental officers in close touch with regimental life, and acquainted
with the actual conditions of fighting. The actual findings and sentence should
be theirs, and on points of law they should be guided by a legal expert.

Lieut. Col. Rigy. One proposal that has been given us is to make the spe-
cially qualified member to be president of the court. What would your thought
about that be, being that you prefer a judge advocate?

Judge CasserL. I lean to the judge advocate, though I think it would be better
if you have a special officer, that he should be the president rather than an
ordinary member. )

Lieut. Col. RigBy. In practice, has the need of a judge advocate on district
courts-martial been shown? . '

Judge Casser. I think myself they should be appointed more frequently on
district courts, especially on cases of fraud and for civil offenses. I find that
the class of courts-martial which most frequently have to be quashed on legal
grounds are district courts-martial for.the trial of cases of stealing, fraud, and
civil offenses where there is no judge advocate. On that ground I am personally
in favor of more frequently appointing judge advocates on district courts. I
do not think you want them on every district court, not for instance for ordi-
nary cases of absence or drunkenness.

Lieut. Col. RicRy. What would be your views as to how it should be deter-
mined in that case; what cases they should be appointed on?

Judge CassEL. By the convening authority acting on the advice of his staff
officer or court-martial officer. It might be possible to lay down some general
rules, such as that judge advoecates should usually be appointed where the
charge is one of fraud, stealing, or some other civil offense.

Lieut. Col. RieBY. I noticed in attending some of your district courts, in the
taking of the summary of evidence or record of evidence, the president does
not require the recording of questions and answers that may have been pro-
posed on cross-examination by the accused, which the president has ruled out
as irrelevant or immaterial, so that no note is made of the fact that the ques-
tion was asked and was ruled out. Is there any reason for the protection of the
accused that a legal adviser should be present? Is any harm done the accused
should there be carelessness in making up the record?

Judge Casser. That is not my ground for thinking it desirable to more fre-
quently have a judge advocate on districts courts. The accused is entitled to
have any question recorded to which objection is put. .

Lieut, Col. Rigey. But if not represented by counsel, no note is made of 1_t.
That question is ruled out, perhaps properly ruled out, but no record is
made of it. . . . .

Judge CasseL. A record ought to be made. - R £ ey

Lieut. Col. RieBY (reading next question) : :
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nu;‘r(tl?zil The ‘specially qualified member’ of the Brtish general field court-

“(e¢) How many officers are required for this service?

“(b) From what department are they drawn?

“(c) By whom and how are they chosen?

::(d) A}'e they i.n‘ prqctice require(} to have l_egal trajning?

“(e) What qualifications are required for this ‘ specially qualified member ’?

(f) How many courts can one such officer conveniently serve?

“(g) Do they in practice sum up the case as to the facts, as well as the law,
like the judge advocate of the British general court-martial?

“(I) And, if so, how does such summing up (by an officer who is himself a
member of the court and required to vote as one of the merbers) -work in
practice?

“(4) How much deference is in practice paid to the opinions of the ‘ specially
qualified member’ of the court?

“(k) How does the whole system actually work out?”

Judge CasseL (reading) : :

“(5) It must be remembered that the ‘specially qualified member’® of a field
general court-martial, generally called a court-martial officer, was unknown
before, and in the early stages of the war. The first court-martial officers
were appointed in August, 1915.” )

Lieut. Col.” RiBY (interrupting). Was there a general order or an army
council letter?

Judge Casser. No; not abroad. At home there were army council instruc-
tions some time about September, 1916, but abroad it was done experimentally
at first. I am not aware that there was any actual order issued on the sub-
ject abroad, but I will have inquiry made. The little green book which I am
going to give you has in it a reference to court-martial officers abroad. [Con-
tinuing reading:]

“(e¢) The general rule was to have one attached to each corps of not more
than two divisions. If there were more than two divisions in the corps, there
were two court-martial officcrs. In addition, there were one or more court-
martial officers attached to each army. There were special appointmeénts for
lines of communication.”

There would be a court-martial officer at corps headquarters, with a corps
consisting of not more than two divisions, but if there were more than two
divisions in the corps, say three or four divisions, there would be two court-
martial officers at corps headquarters. The court-martial officers attached to
the army would be at the army headquarters. [Continuing reading:]

“(b)From the army as a whole, in which a great many barristers and so-
licitors were serving. . N

“(¢) By the adjutant general’s department, after inquiry as to applicant’s
ability and professional standing, on the recommendation of the judge advo-
cate general or his deputy. ]

“(d) (e) They were all fully qualified barristers or solicitors.

“(f) The answer to this question depends on the local conditions and the
length and difficulty of the cases; the number of officers referred to under (a
were found sufficient to do the work required.” :

That answers your question?

Lieut. Col. RigBY. These court-martial officers would be appointed to mem-
bership in several courts?

Judge CasseL. He would go frem one court to the other. One would suffice
for a corps with not more than two divisions. [Continuing reading:]

“ (g) They do not formally sum up (either on fact or law) in open court.
When the court retires, they give their views both on law and on fact.”

Lieut. Col. RieBY (interrupting). That is not made part of the record.

Judge Casser. No; nothing which is not in open court is recorded. [Con-
tinuing reading:] .

“ (h) This does not arise. )

“ (i) On questions of law their opinion was generally followed; on a qpes—
tion of fact it had considerable weight, though not so much as on questions
of law. But the obligation of secrecy imposed by the oath renders it difficult
to speak with certainty.

“ (k) It is considered that the system has in the emergency worked ex-
tremely well. There is, however. a difference of opinion as to \vheth.er it
would not be better that the court-martial officer should sit either as judge
advocate or president, and not merely as a member of the court.”
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In tl.laj: 1 I_lave noIt expressed a view as to which is best. The balance of
my opinion is, as have already stated, on the whole in favor of judge
advocate.
- ]:,i(eg)t. V(SJ’%I tR]iGBY (reading from questionnaire) : :

‘ at have been the resuits in practice of British Army Ord
and 111 of March 17, 1917 (analagous to General Orders Nos. 7 }a’nd gfrsU.l 1S0
War Department, 1918) ? ’ )

“ (a) Upon what considerations were these British orders based?

“ (b) Just hmy far has their application been extended? )

“ (¢) How uniformly have the recommendations of the judge advocate gen-
eral been followed by confirming authorities?”

Judge CASSEL (reading) :

“ (6) Before Army Orders 110 and 111 of 1917, in the United Kingdom
the judge advocate at the trial forwarded the proceedings of general courts-
martial direct to the judge advocate general.

- “Under the new system introduced by Army Orders 110 and 111 the pro-
ceedings in such cases, instead of going direct to the judge advocate general,
pass to him through the convening officer who adds his remarks and recom-
mendations. &

“ (1) If confirmation by His Majesty was required the judge advocate
general transmitted them to the secretary of state for submission to His
Majesty.

“ (2) If confirmation by His Majesty was not required the judge advocate
general returned them with his advice to the convening officer (who was also
the confirming officer).”

. T]hat was explaining what the position was before. Now [continuing read-
ing]:

“ (@) The object of the Army Orders 110 and 111 was to insure that the
judge advocate general in reviewing the proceedings, and the secretary of
state for war or air tendering the advice to His Majesty should have before
them the views of the convening officer. . )

“ (b) The orders extend to all general courts-martial held in the United
Kingdom. .

“ (¢) The recommendations of the judge advocate general as to confirma-
tion have almost invariably been followed.”

T can not remember a case as to confirmation that has not been followed
since I have been judge advocate general.

Lieut. Col. Ri¢BY. Referring to (b), is there any analagous order for field
general courts-martial—field courts at home?

Judge Casser. No; it only deals with general courts-martial at home.

Lieut. Col. Riery. We will come to quashing later on. So, in speaking of
uniformity in following your recommendations in confirmation, you mean now
recommendations where you have advised confirmation and they have followed
you?

Judge Casser. Yes; confirmation or nonconfirmation. I have been trying
to recall a case where they have not acted on my advice as to confirmation
or nonconfirmation. With regard to quashing, ¥ will come to that later.

Lieut. Col. RigBY (reading questionnaire) :

“(7) To what relative extent during the war has the British Army made
use of its several disciplinary agencies?

“(a) General courts-martial.

“(b) District courts-martial.

“(e) Field general courts-martial. - _

“(d) Summary disciplinary punishment. ) )

“(8) What about the length and severity of sentences during the war in
the British Army for— ?

“(a) Military offenses?

“(b) Civil offenses?

“(9) Statistics for the purposes of throwing light on all of the above ques-
tions, and others that may arise, as to— .

“(a) Total number of court-martial trials, segregated among the different
courts—

“1, General courts-martial.

“2, District courts-martial.

“3. Field general courts-martial.

“(b) Annual percentage of court-martia) trial to total strength.

“(¢) Number (and percentage) of acquittals.

- 132265--19—pr 5—8 -
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“(d) Number and percentage of cases reviewed,
{md by what agencies (that is, confirming autho
Judge advocate general, or otherwise).

“(10) Number and length of sentences for principal military offenses ang
principal civil offenses; collated and tabulated separately.

“(11) Number of sentences reduced in severity by the confirn:ing authority
or on the recommendation of the judge advocate general—

“1. Classified according to the character of the offense ; and ’
~“2. With figures as to the aggregate of such reductions and the percentage
of such reductions to the number and length of original sentences.

“3. Classified to show separately those so reduced on recommendation of
Jjudge advocate general.

“(12) Death sentences, classified as to—

“1. Offenses for which imposed.

“2. How many carried into execution.

3. Statistics as to commutation.

o t(13) Detention barracks statistics: Number of such sentences, classified
as to— :

“1. Character of offense and length of gentence.

“2. Figures as to the restoration of men to duty.

*3. Number of men who, having served detention barrackg sentences, were
again sentenced to the barracks, or to severer punishment.

“(14) Summary disciplinary punishment statistics, ;

“1. Number and character of sentences and for what kind of offenses.

2. Number of men so sentenced a second, third, or more times.

“3. Number of men so sentenced who were thereafter sentenced to the
detention barracks or to severer punishment.”

Judge assEr. These paragraphs have been grouped together in my answer:

“(7), (8), (9), (10), (11), (12), (13). and (14). AIll the statistics avail-
able in this office have been supplied. Possibly the adjutant general’s depart-
ment may be able to supply further information as to strength of army, deten-
tion barracks, and punishments. There are no statistics of summary punish-
ments by commanding officers, no record of such punishments reaches the office
of the judge advocate general.” .

Our statistics, as I told you before, during the war were improvised. When
T was appointed I found no statistics at all, so our statistics previous to my
appointment have been made up subsequently and they are not perhaps as full
as we should like them to be.

Lieut. Col. RigBy. These statistics have been given to me in confidence and
not to be submitted to Congress.

Judge CasserL. When submitted to the British House of Commons, I may be
able to authorize you to submit them to Congress. I have communicated with
the secretary of state. But I would not be justified in authorizing you to dis-
close to Congress what has not.yet been made public in our own house.

Lieut. Col. R1gBY. Any conclusions we may draw from them—percentages—
that you may tell me. For instance, I have in mind the percentage of. your
acquittals before the war, which I gather from examination of the statistics.
Can you tell me anything in this form—percentage of disapprovals and ac-
quittals for the purpose of comparison with our own in times of peace.. I could
make up a little table of conclusions which I have drawn and submit it to you.

Judge Casser. I will tell you what I will do. Submit it to me ?nd_ 1 w1_ll
submit it to the secretary of state, but I do not think I would fgel Ju§t1ﬁed in
authorizing the furnishing of statistics for Congress wi@hopt havxpg his special
permission. If you will submit it to me, I will submit it to him, and if he
assents I will let you know.

Lieut. Col. R1eBY. The next question is (15). . X

“(15) Average length of time elapsed between the offense and final disposi-
tion of cases: i " s "

1, By summary disciplinary punishment. . .

“2 B§ courts-martial (classified so far as possible by the different kinds of
courts-martial). X

“ 3. Final confirmation or other disposition.”

udge Cassern (reading) : .

:I‘(15g) 1. An ot(’fense v%ould ordinarily be disposed of by summary puml?hl-‘
ment on the day following arrest, but there may be delay owing to a num e-
of causes, such as difficulty in obtaining evidence, reference to superior au
thority, ete.”

disapproved, modified, ete.,
rity or recommendation of
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I will take an ordinary case—a soldier commits an offen i
. say he strikes a superior officer; he is put in the guardhoussg 'ctl}11i: :fftt::él(?(?r? :
* as a rule, he goes before the commanding officer the next morning. First l)e:
fore the company commander, as I explained. The company commander if he
disposes qf it summarily would probably do so that morning. If it goes to the
commanding officer, he would also ordinarily deal with it this morning ; that is
to say, the morning after the arrest. There may, however, be a number of
reasons whicl} cause delay. [Continuing reading:)

“(2) Tpe times which would elapse between commission of the offense and
conﬁx"ma.tlon of the sentence in the case of each of the four kinds of courts-
martial if every _step were taken as promptly as possible and no difficulty arose
in connection with the obtaining of evidence or otherwise are shown in the
table annexed to the evidence of the judge advocate general before the commit
tee on courts-martial. (Appendix III, p. 27, copy attached.) g

“(3) No statistics as to the actual times which elapse have been kept.”

That table (referring to book) you need not regard as confidential, not
treated as confidential. The table appears marked in blue pencil, pages 30
and 31. That table really does give you the information, each step, every
hand through which a case passes.

Lieut. Col. RieBY. What particularly interests us is how long it takes you to
run a case through, taking into consideration the delay that you do neet?

. Judge Casser. During the war, delays have frequently arisen particularly
due to the exigencies of the war, the fact that officers had to be constantly on
the move or had other more important work to be attended to. District courts-
martial do not cause much undue delay in peace time. District courts-martial
ought to be tried within a fortnight .or thereabouts and from inquiries which
I have made I think that before the war that period was not, as a rule, much ex-
ceeded. In the case of general courts-martial there is more delay. Three
weeks, I think, is the minimum time that is requisite, but especially during
the war there have been very long delays. i

Lieut. Col. RigBy. Have you had experience during the war with delays in
a case going to 30 or 40 days? )

Judge Casser. More than that, I am sorry to say—even three, four, or five
months in exceptional cases. I have made it a rule to send in to the war
office all the cases where I think there has been undue delay. The war office
investigate the reasons for the delay, and if it is not satisfactorily accounted
for, the officers concerned hear of it. We have constantly had this question
of delay under our notice during the war. If an accused is convicted, the
general rule is that the court should take the delay into account in awarding
sentence, but that only holds redresses to hardships where there is a conviction
or if the sentence admits of it. If the accused is acquitted or if the proceedings
are not confirmed, or if a light sentence is awarded, it is not possible to remedy
the hardship in that way. We are meeting that by a larger use of ¢ open arrest,”
and more frequently releasing the accused without prejudice to his trial; in
fact by more closely approximating to the practice in civil courts in granting
hail to the accused.

Lieut. Col. R1gBY. That is a thing we have been interested in and have kept
statistics for several years. :

Judge CassgL. I think it is very desirable, and when we get back to norma
conditions we shall certainly keep statistics ourselves as to the periods of
arrest awaiting trial.

Lieut. Col. RigBy. How long have you found it necessary to get a case through
this office?

Judge Cassgr. In cases before trial we make it a point to try and send the
papers back on the same day; if not possible, within 48 hours after their
receipt. That is the standard we work up to; to have them passed the same
day. Any case involving liberty is given precedence and is dealt with first;
I mean if the liberty of the soldier would be affected by the papers being kept
here. In advising before trial, we return papers generally on the same day;
always within 48 hours. Of course, in reviewing prgceedings it takes longer.
The accused is already under sentence of a competent court. Where we par-
ticularly make a point of expedition is where the liberty of the accp§e(1 is af-
fected, and he is not yet proven guilty. Of course, asking for additional evi-
dence and additional information may take time.

Lieut. Col. Rigey. In reviewing cases, how long does it take? .

" Judge CasserL. We do it as quickly as we can—with proceedings coming from
all parts of the world; all cases are reviewed here except cases tried in India.
There is a separate judge advocate general for India. Sometimes we get a
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very large number per week; during the war as many as 2,000 in a week,
and we have only a very small staff of officers to deal with them. Considerabhle
delay sometimes takes place before proceedings reach us. This was especially
the case with proceedings from France while heavy fighting was going on.

Ligut. Col. RieBY. Cases of death sentences, how are they handled? In what
way ? ‘

._Tudge Casser. In the United Kingdom not a single death sentence on an
officer or soldier in the British Army has been ecarried out during the war, either
for any strictly military or for any civil offense. '

Lieut. ('ol. RigBy. For strictly military offenses?

Judge Cassern. By court-martial, none at all in the United Kingdom as re-
gards officers or soldiers of the British Army. Abroad the death sentence has
to he confirmed by the commander in chief. Before he confirms the proceedings
he has the advice of the deputy judge advocate general, who can always refer
{o the judge advocate general at home if there is any question of doubt or
difficulty. In addition to that the commander in chief has before him the recom-
mendations of the commanding officer of the accused, the brigade commander,
the divisional commander, the corps commander, and the army commander as
to whether the requirements of discipline s#re such that the sentence should be
carried out or whether clemency should be extended.

Lieut. Col. RigBY. Are these recommendations required?

Judge Cassen. There is no law which requires it, but it is a universal prac-
tice. Orders have been issued that these recommendations should be forwarded
to the commander in chief. He has these before him, and on legal questions he
has the advice of the judge advocate general or his deputy. If there is any
question as to a man’s mind having been affected, through shell shock or in any
other way, a special exainination by medical board is ordered.

Lieut. Col. Rieny. Is the advice of the deputy judge advocate gemeral in
written form or review? Lt

Judge Cassirn. It takes the form of submitting the proceedings to the adjutant
general to place them hefore the commander in chief, and if the deputy judge
advocate general considers that they are in order, his minute would merely be
submitted to the adjutant general to place before the commander in chief. If
he has grounds for thinking that the proceedings should not be confirmed, he
would give his reasons. The position of the deputy judge advocate general
is laid down in our field service regulations. What I have been telling you-is
the practice.

Lieut. Col. RicBY. On¢ other question: Do you review proceedings afterwards
in cases where the death sentences are carried into effect abroad?

Judge Casskr. I do; but I have had no occasion to send in any minute where
the sentence has actually been carried out.

Lieut. Col. Ricry. Where the accused is at home you review a death case
before it is carried into execution? .

Judge Cassern. Not a single death sentence has been awarded at home.

Lieut. Col. RicBy. Have not had a death sentence at home?

Judge CassgeL. No. If one had been awarded I would have advised on it be-
fore confirmation.

Lieut. Col. RigBY. Your recommendation is required?

Judge CasseL. No death sentence at home would be carried into effect unless
personally reviewed by me.

Lieut. Col. RieBy. Have you any thought as to the advisability of having all
death sentences awarded abroad being reviewed at home before being carried
into effect? .

Judge Casser. There are very strong reasons against it. Suppose in Meso-
potamia a man is sentenced to death, it would take too long a time to send the
case back to England. The essence of a death penalty is to carry it out quick.ly.
The quick carrying out of a death penalty has great value, especially with native
troops, to prevent mutiny from spreading. If every death sentence l'lad to be
sent back to London it wquld defeat some of the principal objects which neces-
sitate the awarding of a death sentence. I should certainly say it would be a
great disadvantage if the case were sent to London. If you are to have death
sentences at all, the commander in chief in the field should be able to say whether
it should be carried out. He has always the legal advice of the deputy judge
advocate general, who in turn can refer to the judge advocate general at home
in any case of doubt or difficulty. .

Iiiiéut. Col. RicBY. In practice how quickly was a death sentence carried into
effect abroad?



ESTABLISHMENT OF MILITARY JUSTICE. 485

Judge CASSEL. One case in the early part of the war a d
carried out within three days after arrest; that was whilgatgesigéggge“‘g?:
actually on the move. A certificate of urgency was given by the convenin
officer, and it was carried out under three days. ) g

Lieut. Col. R1eBY. Case of misconduct in the face of the enemy?

Judge CassEL. It was. It occurred during the retreat from Mons. The death
penalty had to be speedily carried out. The evidence was absolutely clear be-
yond the shadow of a doubt. Other cases where it is necessary to carry out the
death gentence very quickly is with native troops to prevent a mutfny from
spreading. For troops in the trenches there is not the same necessity for
expedition, and longer time is taken. I can not give you an exact figure.

Lieut. Col. RigBY. In a general way, your death sentences were very few?

Judge CasseL. Very few, considering the numbeér in the army and the very
stringent circumstances of the fighting.

Lieut. Col. Ri6BY. In a general way are you able to tell me in this form the
character of the offenses for which most of the sentences were imposed?

Judge Casser, The only offenses for which the death sentence was carried
out were mutiny, cowardice, desertion, murder, striking and using violence to
a superior officer, willful disobedience of lawful command of superior officer, and
casting away arms.

Lieut. Col. RieBY. In a general form can you tell me the relative proportion
as between these offenses?

Judge CasserL. The great bulk of them were for desertion in the face of the
enemy ; desertion on active service.

Lieut. Col. R16BY. Does that include cowardice?

Judge CasseL. Desertion on active service, as a rule, involves cowardice also.
If absence for a definite period of time is involved it is usual to frame the
charge as one of desertion; where there is not absence for any definite period
the charge of cowardice is preferred.

Lieut. Col. R1GRY. In addition to the great bulk which you say was for deser-
tion, what number, what proportion for cowardice? .

Judge CasseL. The great bulk were for desertion; not many for cowardice.

Lieut. Col. RieBY. Any further information about these death cases you feel
free to give me at this time?

Judge CasseL. I do not think T can at the moment.

Lieut. Col. RigBY. From your experience in the war, would you advise any
change in the method of handling them or as to confirmation; any suggestions
to make to us? -

Judge Casser. No; I think not. The only suggestion I have to make is rather
of a minor character. It is this: When the accused is informed in a sealed
envelope that he has been sentenced to death by the court, subject to confirma-
tion, he should also be informed that he may make any representation which
he or his counsel may wish to the confirming authority. It is now a rule with
us that an accused who is tried on a capital charge must be assigned a suitable
officer to represent him, if he wishes to be represented.

Lieut. Col. RigBy. Capital charge, or any charge on which the court has
power to award the death sentence?

Judge Casser. On which the death sentence is likely to be awarded.

Lieut. Col. RicBYy. Any reason, in your opinion, for allowing an accused who
has been sentenced to death to apply for clemency:

Judge Casser. To whom?

Lieut. Col. RicBy. To the. confirming authority—higher authority?

Judge CasseL. I do not think anything more is necessary than what I have
just suggested. The percentage of cases in which clemency is in fact exercised
is so extraordinarily high, that I think nothing more is required.

Lieut. Col. RiepY. Put it in another way. Your opinion would be the needs of
discipline overbear any possible reason for giving additional time to the accused
to appeal for clemency. The disciplinary value of the death sentence is so
largely dependent on its being speedily carried out, that it would not be ad-
visable for the purposes of clemency to allow time for appeal?

Judge Casser. No time for appeal at home should be allowed. If the dez'ith
sentence is to be of value at all, it must be carried out speedily. It js very im-
portant to keep this power in the hands of the commander in chief. He is
responsible for the safety and welfare of the army, and should enforce the
discipline. Tt would be dangerous to transfer that power from him or to
weaken his power. ' :

Lieut. Col. Rigey. Would that, in your opinion, apply to all death sentences
or do you make a distinction between the character of the offenses?
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Judge Casser. I make no distinction. If the evidence is sufficient to warrant
the death penalty, it must ultimately rest with the commander in chief whether
the sentence should be carried out or clemency exercised, and if it is carried out
it should be done without undue delay.

Lieut. Col. RreeY (reading next question): ’

“ (16) Results of suspension of sentence, under suspended-sentence act—
statistics and general working of the system.”

Judge CasseL (reading from his answers) :

“The working of the suspension of sentences acts has been most beneficial
during war time and the acts have fulfilled the purposes for which they were
originally passed. They have given many a soldier the opportunity of redeem-
ing his character by bravery in the field. They have prevented men whose
services were required in the field from being detailed for long periods in
prison. A feature in connection with these acts which has given rise to some
dissatisfaction is the fact that, while soldiers who had committeed compara-
tively slight offenses and who had not had their sentences suspended had to
serve those sentences, others who had been guilty of graver crimes and who had
their punishments suspended escaped all punishment. The adjutant general's
department would be able to supply further information on this question.”

This question of suspension really does not come under my department, but
under the jurisdiction of the adjutant general. It has been a most beneficial
act; it has saved many soldiers from imprisonment. There is one weak point.

Lieut. Col. Rigry. Hiive you any suggestions as to any changes? )

Judge Casskr. Any suggestion I would make is this: The court might award
forfeiture of pay, and imprisonment in addition. The imprisonment could then
be alone su-pended. The forfeiture of pay would still stand, so that the sol-
dier would not be altogether without punishment.

Lieut. Col. RieBY (reading from que~tionnaire) :

“(17) An opportunity (such as was afforded Col. Dunn, of the United States
Army in 1911) of visiting detention barracks and other military prisons, and
statistics as to the length of sentencex and character of offenses for which the
prisoners are undergoing confinement.

“(18) An opportunity to visit and make stenographic reports of the proceed-
ings of courts-lnartial of the different clasres—G. C. M., D. C. M, F. G. C M.——
and to procure complete copies of records of actual proceedings (W}th the
names of the defendants omitted, of fictitious names substituted if desirable),
such as has been furnished by the French authorities.” .

Judge CasseL (reading) :

“(17) (18) This is being arranged. Further statistics as to sentences can
possibly be supplied by the adjutant general’s department of the war office
and the authorities at the detention barracks.” .

Lieut. Col. Rigey. We had an opportunity to visit Aldershot and got in-
formation there. Very interesting. We plan to visit those at Perth qnd
Stirling to-morrow; Gen. Childs has made arrangements for that. [Reading
from questionnaire:

“(]g) Informatiorg as to the working in practice of the _judge advocate gen-
eral’s office; e. g., the number of cases passing throug}} the office per annuim,
or per month, during the war; the length of time regulred for the disposition
of a case in the office; the routine method of handling cases; tpe number of
cases recommended to be disapproved; number of _recommendat_lons to clem
ency ; figures showing how uniformly recommgr}datlons of the judge advcate
general have been followed by military .authorities:

“(a) of disapproval, wholly or partially, on legal grounds.

“(b) of clemency.”d' ,

ASSEL (reading) :

"]‘l(lil9g )e ghe worgz of th% judge advocate general’s office consists in giving ad-
vice as to courts-martial both under the army act and the air force act axtld
legal advice on other questions. The work so far as it relates to courbs-
martial falls under four main heads: (i) Advice bet:ore tngl; (ii) advice1 e-
fore confirmation; (iii) review after conﬁrmatlop; (iv) review upon appeal. )

“As to (i) : In the United Kingdom the convening officer before ordering tr}&1
submits the charge sheet and summary of evidence in all general courts—ma‘rtllzli
cases and in all district courts-martial cases where; fraud is alleged or wher et' el
desires advice. Similar duties ared disctharged 1{1 relation to courts-martia

eputy of the judge advocate general. .
abﬁ(}{;ld&ycﬁhgageg agvice is éiven as to whether the evidence is admissible an_(;
sufficient to support the charge and what kind of further evidence, if any, i
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required, and also whether the charge is correctly drawn and wha

and addi@ional charges, if any, are necessary. ¥ 1 WK Amendmenty
“The judge dvocate general himself does not deal with cases *before trial’

except to lay down general principles, and it is a cardinal rule of the office that

the 1o’ﬁzicers who deal with cases at that stage should not deal with them °after
trial.’ ”

I am very particular on that point.

“As to (ii) : In the United Kingdom after trial and before confirmation the
proceedings are forwarded to the judge advocate general in all general court-
n:l:u:tial cases and in any other cases where the confirming authority desires
advice. "

“These are dealt with by the judge advocate general with the help of legal
assistants. Abroad similar duties are discharged by the deputy of the judge
advocate general who refers to the judge advocate general in London in cases
of doubt or difficulty.

“If the proceedings require confirmation by His Majesty, the judge advocate
general forwards them to the secretary of state with his opinion embodied in
a minute, and the secretary of state submits them to His Majesty. In other
cases he returns them to the confirming authority with his advice.

“As to (iii) : All proceedings held in any part of the world except India are
after confirmation forwarded to the office of the judge advocate general in
London for review and custody. For India there is a separate judge advocate
general who reviews proceedings of trialg held there.

“In all cases sent to the judge advocate general’s office the proceedings are
carefully reviewed to see whether the charges are properly framed, whether the .
evidence justifies a conviction and whether the proceedings are otherwise legally
in order. If the proceedings are in order they are filed. If pot, they are for-
warded to the secretary of state for war or the secretary of state for air or the
adjutant general, or other proper authority, advising that the proceedings should
be quashed or that such other action should be taken as the circumstances of the
case may require.

“As to (iv) : It is open to any person convicted by court-martial to petition
His Majesty or the army council, or air council at any time against his convic-
tion or sentence, and persons frequently petition more than once. Such peti-
tions if they involve any legal questions are referred to the judge advocate gen-
eral and are again considered by him in the light of any further facts or argu-
ments brought forward by the petitioner. Advice is then given to the secretary
of state for war or air as to whether there is any ground for interference.

“It must be clearly understood that the judge advocate general is concerned
only with the legality of convictions and sentences. He is not concerned with
recommendations as to clemency though he occasionally ecalls attention to
sentences if they appear unusually severe. His recommendations upon the
legal aspect of cases are almost invariably accepted and acted upon. The-
only cases in which this has not been done is when the attorney general has
been consulted and has taken a different view.

“Cases for advice before trial and before confirmation are, so far as circum-
stances permit, dealt with and dispatched from the judge advocate general’s
office within 48 hours of receipt unless they raise some point of exceptional
difficulty.

“Cuses for final review after confirmation are dealt with as rapidly as possi-
ble; the delay is seldom more than three days.

“As the statistics show, nearly a quarter of a million convictions were re-
viewed in the office during the war.”

Lieut. Col. Ricey. How many are in your staff? . .

Judge Casskr. My staff now consists of three civilians, including the registrar
and nine attached officers. I had more before the armistice. ‘

Lieut. Col. Rieay. How many then?

Judge Cassgr. During the heavy work of the war, I had 14 or 15 attached
oflicers. .

Lieut. Col. Ricey. With that small staff were you able to write reviews,
opinions on a case, or did you simply make a minute?

Judge Cassgr. I am guided by circumstances. I should send in a full
minute if I thought it necessary. We have to distribute the work. But we
have been rather shorthanded.

Lieut. Col. Rigay. Do you have fixed rules to distribute the work among
Sections of the staff? '
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Judge CasseL. I have certain officers who deal with cases before trial and
nothing else, unless it so happens.that they have not work to occupy their
whole time, and one of the other groups is pressed. I then let them review
cases after trial, but never the same case on which they advised before trial.
No hard and fast rules—certain general rules. During the press of work, every-
body has to help everybody else.

Lieut. Col. RieBY. Do you divide the cases as to character? .

Judge Casskern. I have one officer who reviews distriet courts after con-
firmation. General courts I always review personally. All appeals I deal
with personally. Field general courts-martial when they come here are dealt
with by two officers, specially detailed. There have béen a very large number
of field general courts-martial during the war. All these have been reviewed
once abroad by either the deputy judge advocate general or some other under
him, so that they do not get so full a review here as a district or general
court-martial.

Lieut. Col. Rigry. Through how many hands would a case go?

Judge Casser. Very many hands, Take the case of a distriet court-martial—
first of all the officer who advises the confirming officer, and the confirming
officer himself, who must deal with it. After confirmation it is reviewed in my
office. Afterwards it is sent by me to the adjutant general’s branch, and two
or three officers there read it. Some cases go before the attorney general as
well as myself. In the case of a general court-martial every possible care is
taken before it is finally submitted to His Majesty. Field courts are reviewed
first abroad, then come here. If some point of military custom or practice is
involved, I sometimes send over to the adjutant general to obtain the views of
the military authorities on the military aspect of the case. Any doubt as to
whether the accused was mentally responsible, I refer to the war office for a
medical report—to have a medical board examine the accused concerned.

Lieut. Col. RigBY. A case coming into your office then would be reviewed by
some officer in the office and he, if he saw any reason for submitting it to you--
any irregularity—is his action final? Do you generally follow it?

Judge CasserL. If he submits it to me I deal with it personally.

Lieut. Col. RigBY. Does he sign it in your name?

Judge CassgL. No; I sign personally. If an officer does not submit the pro-
ceedings of a court-martial he has reviewed to me personally, he initials them.
So I know who is responsible if any question arises. In such cases he simply
initials, and the proceedings go to the files. [Continuing reading:]

“In addition to court-martial work of the army and royal air force, the
judge advocate general deals with other legal work, e. g., the answering of
questions which arise in practice upon the construction of the army act,
King’s regulations, the pay warrant and other regulations and orders, the
drafting of orders and new regulations, military courts upon prisoners of
war, ete.” :

Lieut. Col. RigBy (reading questionnaire) : -

“(20) Forms of actions, recommendations or memoranda used by the judge-
advocate general in the disposition of cases.” -

Judge Casser. Twenty and twenty-one I deal with together.

Lieut. Col. RigBY (reading next question) :

%“(21) Information as to the finality of action of the judge advocate general:

“(a) From the forms used in practice.

“(b) In theory (that is to say, showing how far in practice the power of
the judge advocate general is final and judicial, and how far it is, either in
theory or practice, recommendatory and subject to the action of higher au-
thority).

“(¢) Information of the exact nature of the change some years ago in the
status, tenure, and power of the judge advocate general.”

Judge Casser (reading) :

“(20) and (21) (a) The attached specimen minutes show the forms used
by the judge advocate general in advising the secretary of state both before
and after trial. X .

“(b) In theory his duties are advisory only. In practice his advice is
almost invariably acted upon; the only cases where this is not done is when
the attorney general is consulted and he differs from the judge advocate
eneral. ’

8 “(¢) Before the reconstitution of the office in 1905, on the appointment of
Sir Thomas Milvain, the judge advocate general had been the direct responsible
adviser of the Crown. He submitted direct to the sovereign those court-martial
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cases which required the confirmation of the sovereign as head of the army.
To insure the_ responsibility of the judge advocate general to Parliament for
the advice which he gave to the Crown, he was generally a member of Parlia-

ment and privy councilor, and the office was political, changing with succes-
sive governments.” )

Really a member of the Government,

“ Since 1905 the office has not been political, the appointment has been per-
manent, and the judge advocate general has not been a member of Parliament
or of the Government. He does not submit his advice direct to the sovereign,
but through the secretary of state, of war, or air. The judge advocate general now
devotes his whole time to the work of his office. Formerly the ordinary work
of the office was left to the deputy judge advocate general, and it was only in
cases of exceptional difficulty or if questions were raised in Parliament or
advice had to be given to the sovereign that the judge advocate general acted
personally.” 3

Lieut. Col. RigBY. In what form was that change made in 1905%

Judge CasseL. There has been no change of law affected by act of Parlia-
ment. It was a change of practice. There was a slight change in the wording
of the patent.

Lieut. Col. RieBy. Change in the reconstitution of the cabinet; was not a
part of the cabinet? :

_Judge Casser. The change was not affected by any statutory enactment or
order in council, but merely by a change of practice and in the wording of the
letters patent. Sir Thomas Milvain, my predecessor, ceased to be a member
of Parliament after he became judge advocate getieral. He, in practice, car-
ried out the decision of the cabinet as to how the work of the office was to be
carried on in future.

Lieut. Col. RicBYy. The cabinet determined that the work thereof should be
carried on in a different way. Before that had not his predecessors been
members of the cabinet? ' ’

Judge Casser. They had generally been members of the privy council, but
not of the cabinet.

Lieut. Col. RigBY. Do I get it correctly then—the change was made largely
in the reconstitution of the cabinet at that time? 5

Judge Casser. No. Previously the judge advocate general had generally,
though not always, been a member of Parliament and a privy councilor and he
had advised the sovereign directly. After the change he ceased to be a mem-
ber of Parliament or privy councilor and his position became more analogous
to that of a civil servant. He ceased to advise the sovereign directly, but did
so through the secretary of state for war. After this change more of the work
was done by the judge advocate general personally and less through his
deputy. His whole time was given to the work after the change.

Lieut. Col. Riegsy. In an informal way—practice since adhered to?

Judge CasseL. Yes.

Lieut. Col. RieBYy. May I ask your opinion on that—would you advise chang-
ing back to the old form? Before that your office really had executive powers
that it does, not have now?

Judge CasseL. No.

Lieut. Col. RigBy. He became responsible under the old system so that in
effect his advice was really an order, finally determined in effect all what
should be done with a case? ~

Judge CasserL. Even before the change the functions of the judge advocate
general were not executive. They were advisory, though his advice was almost
invariably followed. I have an opinion of Lord Coleridge and Sir George Jessel
given in 1873, in which they advised that the judge advocate general had no

judicial or executive functions, but that his functions were advisory only.

) Lieut. Col. Rigay. Prior to 1905 was there the same practjce that now exists
to refer to another officer the opinions and advice of the judge advocate general?

Judge CasseL. That practice has mainly arisen during the present war.

Lieut. Col, RieBY. What are your thoughts as to reverting to the old system?

Judge Casser. On the whole I do not think it would be an advantage to
revert to the old system. I think it is useful that the judge advocate general.
should give his whole time to the work of the office rather than that it should -
be left largely to his deputy as formerly. The secretary of state should be
responsible to Parliament for the whole work of his department, including
courts-martial. The position of the judge advocate general now is really that
of legal adviser to the secretary of state for war.
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Lieut. Col. RigBY (reading questionnaire) : 3

“(23) Information as to the routine followed by confirming authorities in
acting upon records of trials by courts-martial—

“(a) General courts-martial.

“(b) District courts-martial.

“(¢) Field courts-martial.

*“(24)Through whose hands do such records pass; and upon the recom-
mendation of what, if any, legal officer does the conﬁrmmg authority act?”

Judge CASSEL (reading)

“(23) and (24) This is shown by the table (Appendix III) annexed to the
Judge advocate general’s evidence before the court-martial committee and to
his memorandum.

“The confirming or rev1ewing authority acts upon the advice of a staff
officer specially skilled in military law or a legal adviser specially attached
to the formation which he commands.”

Lieut. Col. RigBY. He is the legal adviser, but the final decision rests with
the secretary of state for war?

Judge CasseL. Yes.

Lieut. Col. Rigsy. In the case analogous, the attorney general and solicitor
gengral are final advisers. Whose advice would be followed if there was a
conflict?

Judge Cassern. That of the attorney and solicitor general ; they are advisers
to the Government as a whole.

Lieut. Col. RigBY. Any reason for maklng it a question in Parliament if the
secretary of state for war overrules the opinion of the judge advocate general?

Judge Casser. None at all. I should not consider myself aggrieved by the
fact that they had overruled me. I accept the position that they are advisers
to the Government as a whole. I am happy to say the number of cases where
they have differed are few.

Lieut. Col. Rigry (reading questionnaire) : .

“(25). Also to have interviews (in the presence of a stenographer, such as
have been furnished us in France) with commanding generals in the field, or
those who have commanded in the field during the war, for the purpose of
procuring their opinions upon the disciplinary or other value of some points
wherein the British court-martial and disciplinary practice varies from ours
(and from the French), notably—

“(e) Summary disciplinary punishment.

“(b) Field punishment,

“(c¢) Lack of power to return acquittals for reconsideration.

“(d) Lack of power on revision to increase the severity of a sentence.

“(e) Power of the commanding general in Great Britain and the United
States (as contradistinguished from the French prar‘tlce) to review the pro-
ceedings of courts-martial).

“(f) Detailed instructions, as prescribed in the British regulations, as to
the method of conducting the preliminary examination.

“(g) The value of a legal officer as an impartial judicial officer on the court-
martial (judge advocate, as in the British G. C. M., or ‘specially qualified
member ’ of the court, as in F. G. C. M.) .

“(h) Other questions that may be presented.

“(26) The advice and opinion of the British judge advocate general and his
assistants and of military lawyers familiar with court-martial practice, as to
these questions, and also particularly as to—

“(a) The value of counsel for the accused in court-martial trials and the
method of choosing counsel for the accused.’

Judge CassgL (reading) :

“(25) Interviews with generals who have commanded in the field will be
arranged through the adjutant general’s department at the war office.

“(26) The views of the judge advocate general upon the questions asked here
and in No. 25 are as follows:

“(a) The presence of counsel (including an officer acting as such) to repre-

sent the accused is a great safeguard and of great assistance to the accused and
the court, provided such counsel is competent. An accused person has the right
to be represented by a barrister or solicitor or an officer selected by him. Never-
theless the cases where the accused have not been represented have been frequent.
The judge advocate general considers that whenever practicable the assistance of
a suitable officer should be offered to the accused for his defense without in any -
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way derogating from the right of the accused to be represented by the counsel
or officer of his own choice.”

Qualified officers.-as counsel are of great value if competent. An incompetent
counsel may do a great deal of harm.

Lieut. Col. R16BY. The matter of counsel is one of the problems with us. What
do you think of the suggestion of having public defenders or military defenders
appointed ?

Judge CasseL. Not civilian advocates. But it would be desirable to insure
so far as practicable that suitable officers should be available for the purpose.

Lieut. Col. RigBY. I see the French have a plan by which the president of the
court has the rlght the same as a civil judge, to appoint counsel for the
defense, and it is the duty of the “advocate” to appear without charge to
defend if directed to do so, just as if he were assigned by a civil judge.

Judge CAssgr. A civil advocate?

Lieut. Col. RigBY. Yes; that seems to be under their laws, part of the duties—
to obey the orders of a military judge.

Judge Casser. That would only apply while troops were in the United
Kingdom.

Lieut. Col. RigBY. Under the French system, in armies in the interior.

Judge Casser. If you did that while troops were at home, you would be less
likely to have suitable officers for the defense abroad and on active service.
Even in peace time a large proportion of the British Army is always outside
of the Umted Kingdom—nearly one-half. ‘I am inclined to think that it will
be p0§51b1e to secure a sufficient number of properly qualified ofﬁcers I think
this is better than assigning civil advocates.

Lieut. Col. RigeY. Do you think- that a counsel is of real assistance to the
accused?

Judge Casser. On the whole they are, particularly in cases of any complica-
tion. Very often a soldier is rather nervous when he goes before a court-
martial. He has not the facility of bringing out circumstances in his own favor
in the same way as a counsel or qualified officer would.

Lieut. Col. Rigey. When represented by an officer, in practice’ what is the
rank of the officer representing him?

Judge CasseL. There is no rule or requirement as to rank. Anything from
a second lieutenant upward. On the whole I think that the court gives due
weight to arguments irrespective of rank if the counsel is competent.

Lieut. Col. RigBY. Do you find from your records and general experience in

- the office, in a general way, which way lieutenants stand out; is there any
disadvantage in defending before a court because of the fact that he is a
junior officer? Does he fail to bring out the case for the accused because of
any timidity on account of his low rank?

Judge Casser. No; I do not think so. It has been suggested in Parliament
here that the counsel for the accused should always be of high rank; of the
same rank as the president of the court.

Lieut. Col. RigBY. The same suggestion has been made with us. There has
been criticism in some quarters of appointing lieutenants to defend the accused.

Judge Cassgr. It all depends on the competency and legal knowledge of the
lientenant. But that has been suggested in Parliament. If a junior officer is
well qualified to conduct the defense, I do not think that his rank is sufficient
reason for excluding him. [Reading balance of paragraph 25a:]

“To increase the number of officers competent to defend the accused, legal
{{nstruction among officers should be improved and a list of qualified officers

ept.

“(b) (25a) The British system of summary disciplinary punishment works
well in the hands of good commanding officers.”

Lieut. Col. Rigy. Limiting to good commanding officers. Taking the army
as a whole, as they are, does it work well? :

Judge Cassger. Yes.

“(e) (25b) There is very strong opposition to field punishment on the ground
that it is degrading and carried out with varying degrees of severity. No
effective punishment in substitution has been suggested. Some form of pumsh—
ment other than a long term of imprisonment is essential on actwe service.

Lieut. Col. RigBY. Have you found one? .

Judge Casser. We have not.

“(d) (25c¢d) Lack of the powers referred to does lead to miscarriages of jus-
tice and makes it more difficult to secure uniformity of sentences through the
action of the confirming authority On the other hand the exercise of such
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powers would lead to undermine confidence in the independence of the court and
might lead to the belief that convictions or unduly severe sentences had been
secured through pressure exercised by the confirming authority.”

In the old days the confirming officer could send back an acquittal to the court
or could send back a sentence in order to have it increased in severity. We
should never go back to that. It would be considered as giving an opportunity
to confirming officers to press for convictions or severe sentences unduly. ’

Lieut. Col. RigBY. We still have it as you used .to have it.

Judge CassgL, I do not think we shall ever go back to it.

Lieut. Col. R16BY. You don’t know of any disadvantage that arose from prac-
tice that made that change? '

Judge Casser. As I pointed out, our present system makes it more difficult
to secure uniformity of sentences, as the confirming officer can only mitigate
sentences downward. If a sentence is ridiculously light, he can do nothing,
If the next soldier gets a heavier sentence, under less grave circumstances, he
is very discontented, but the confirming officer can do nothing. At the same
time I don’t think that we shall ever go back to the old system, as it is desirable
to avoid any pressure whatever being brought to bear on the court to make
sentences more severe.

Lieut. Col. RieBY. Is there any reason why all sentences should not be an-
nounced in open court?

Judge CassgeL. I think that they should not all be announced in open court,
" because it would be in many cases a disadvantage to the accused himself. Take
the case of officers. Sentences of cashiering or dismissal annoutced in open
court, to which the press are entitled to attend, and not yet confirmed by His
Majesty. Suppose His Majesty does not subsequently confirm, the position of
that officer is so affected by the public announcement that it is very difficult for
him to regain his old prestige and position. Therefore, I think in all cases
where sentence is dismissal from the service or more severe, it would be a great
disadvantage to the accused to announce the sentence in open court. It would
place him in ‘a very embarrassing position during the interval while the ap-
proval of His Majesty was being obtained. I see no objection to communicating
the substance in a sealed envelope.

Lieut. Col. RigBy. Would you advise to change the regulations so as to direct
telling him by way of the sealed envelope?

Judge CasseL. Yes; I should tell the accused himself—the accused should be
informed in a sealed envelope, being told at the same time that the sentence is
still subject to confirmation. I further think that in those cases where the sen-
tence is less severe than dismissal from the service in the case of officers, and in the
case of soldiers where it does not involve loss of liberty, it should be announced
in open court. In the case of light sentences I should have the announcement
made in open court and the accused at once released from arrest. With us,
the sentence can not be inereased in severity on confirmation.

“(e) (25e) The retention of the power to ‘review’ appears desirable. It is
a great safeguard against illegal or improper convictions and excessive sen-
tences and helps to secure uniformity of sentences. It operates automatically
without any special application which is necessary in the case of an appeal.
The reviewing authority is responsible for the maintenance of discipline in the
force he commands which is essential for the safety of his troops and the suc-
cess of their operations. He can judge better than anyone else what the re-
quirements of discipline are and how far exemplary punishments are necessary.
On legal questions he is guided by skilled advisers.

“(f) (25f) Detailed instructions, though perhaps unnecessary in a small,
fully trained army, appear to be very desirable when military law has to be
administered by officers who only hold temporary commissions or who have not
had a lengthy training.

“(g) (25¢) Their value has been fully proved; but they should sit either as
judge advocates or presidents, rather than as members only. .

“(h) (25h) The judge advocate general considers that it is of great im-
portance that legal education among officers in the army should be improved.
Officers should be encouraged to qualify in law by additional pay or qther ad-
vantages. So far as practicable only officers who had, after exammatlon,. been
certified as fit to do so should sit as presidents or members of courts-martlall or
act as prosecutors or defenders of the accused. A part of the legal instruction
of officers should consist in attending the hearing of cases in- the civil courts.”

Lieut. Col. RieBY (reading questionnaire) : .
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“(27) Clemency: (a) Before the armistice and (b) since the armistice—
methods adopted: Routine of procedure; theory upon which it proceeds ;
statistics showing results.” : . ’

Judge CassgL (reading) : ’

“(27) The adjutant generai’s department of the war office should be applied
to for the information.”

Lieut. Col. R1eBY (reading questionnaire) : :

“(28) Any literature on the general subject—motions in Parliament, reports
of any parliamentary commissions; and any debates, magazine or newspaper
articles, ete., of value.”

Judge CassEL (reading) :

“(28) There was a debate in the House of Commons on March 3, 1919, copy of
Hansard attached, as a result of which the present court-martial committee was
appointed. This committee is at present considering its report. The debate is
reported in Hansard, columns 100-183, copy herewith.

“A committee on punishments on active service was appointed after the South
African War and reported in 1904. Copy report herewith. .

“A royal commission on courts-martial was appointed in 1868 and made two
reports, dated July 24, 1868, and May 14, 1869, respectively.

“A select committee appointed to examine into the mutiny act in 1878 and
reported in the same year.

“A number of articles have appeared in a weekly publication called John Bull,
edited by Mr. Bottomley, M. P., and there are also articles in the Contemporary
Review of March, 1919, and Blackwood’s Magazine of June, 1919.” -

(Interview concluded at 8 o’clock p. m.)

« : (Signed) F. CASSEL,

: Judge Advocate General.
AUGUST 8, 1919.

(Reporter: Army Field Clerk F, T. McEneny.)

LoNDON, June 14, 1919. -
Memorandum for the judge advocate general, Great Britain:

On behalf of the United States Government, the following information con-
cerning the administration of military law in the British Armies is respectfully
requested. so far as it may be practicable to furnish it: .

1. Results of preliminary investigation and trial and how the investigation is
actually carried on in practice.

2. How far convening authorities are, in fact, governed by recommendations
of law officers as to ordering cases to trial,

3. Summary disciplinary punishment. .

4. Information and statistics relating to the impartial judge advocate at-
tached to a general court-martial (and to what extent in practice assigned to
district courts-martial).

5. The *“ specially qualified member” of the British field general court- -
martial—

(a¢) How many officers are required for this service?

(b) From what department are they drawn?

(¢) By whom and how are they chosen?

(d) Are they in practice required to have legal training?

(e) What gualifications are required for this * specialy qualified member ”?

(f) How many courts can one such officer conveniently serve?

‘(¢) Do they in practice sum up the case as to the facts, as well as the law,
like the judge advocate of the British G. C. M.? ’

(h) And, if so, how does such summing up (by an officer who is himself
@ member of the court and required to vote as one of the members) work in
practice? :

(i) How much deference is in practice paid to the opinions of the “ specially
qualified member ” of the court?

(k) How does the whole system actually work out? ’

6. What have been the results in practice of British Army orders 110 and
111, of March 17, 1917 (analogous to General Orders, Nos. 7 and 84, United
States War Department, 1918) —

(&) Upon what considerations were these British orders based?

"+ (b) Just how far has their application been extended? v e
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(¢) How uniformly have the recommendations of the judge advocate gen-
eral been followed by confirming authorities?

7. To what relative extent during the war has the British Army made use
of its several disciplinary agencies?

(a) General courts-martial.

(b) District courts-martial.

(c) Field general courts-martial.

(d) Summary disciplinary punishment.

8. What about the length and severity of sentences during the war in the
British Army for—

(a) Military offenses?

(b) Civil offenses?

9. Statistics for the purposes of throwing light on all of the above ques-
tions, and others that may arise, as to:

,(at) Total number of court-martial trials; segregated among the different
courts—

. (1) General courts-martial.

(2) District courts-martial.

(3) Field general courts-martial. ’ -

(b) Annual percentage of court-martial trials to total strength.

(¢) Number (and percentage) of acquittals.

(d) Number and percentage of cases reviewed, disapproved, modified, etc.,
and by what agencies (that is, confirming authority or recommendation of
judge advocate general or otherwise).

10. Number and length of sentences for principal military offenses and
principal civil offenses, collated and tabulated separately.

11. Number of sentences reduced in severity by the confirming authority or
on the recommendation of the judge advocate general—

(1) Classified according to the character of the offense; and,

(2) With figures as to the aggregate of such reductions and the percentage
of such reductions to the number and length of original sentences.

(3) Classified to show separately those so reduced on recommendation of
judge advocate general.

12. Death sentences, classified as to—

- (1) Offenses for which imposed.

(2) How many carried into execution.

(3) Statistics as to commutation.

13. Detention barracks statistics: Number of such sentences, classified as to—

(1) Character of offense and length of sentence.

(2) Figures as to the restoration of men to duty.

(3) Number of men who, having served detention barracks sentences, were
again sentenced to the barracks, or to severer punishment.

14. Summary disciplinary punishment statistics:

(1) Number and character of sentences and for what kind of offenses.

(2) Number of men so sentenced a second, third, or more times.

(3) Number of men so sentenced, who were thereafter sentenced to the deten-
tion barracks, or to severer punishment.

15. Average length of time elapsed between the offense and final disposition
of cases: )

(1) By summary disciplinary punishment.

(2) By courts-martial (classified, so far as possible, by the different kinds
of courts-martial).

(3) Final confirmation or other disposition.

16. Results of suspension of sentence, under suspended sentence act; statis-
tics and general working of the system.

17. An opportunity (such as was afforded Col. Dunn of the United States
Army in 1911) of visiting detention barracks and other military prisons; and
statistics as to the length of sentences and character of offenses for which the
prisoners are undergoing confinement. .

18. An opportunity to visit and take stenographic reports of the proceedings
of courts-martial of the different classes—G. C. M., D. C. M,, F. G. C. M.—and
to procure complete copies of records of actual proceedings (with the names of
the defendants omitted, or fictitious names substituted if desirable), such as has
been furnished us by the French authorities.

19. Information as to the working in practice of the judge advocate general’s
office; e. g.. the number of cases passing through the office per annum, or per
month, during the war; the length of time required for the disposition of a
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case in the office; the routine method of handling cases; the number of cases
recommended to be disapproved; number of recommendations to clemency ;
figures showing how uniformly recommendations of the judge advocate general
have been followed by military authorities;

(a) of disapproval, wholly or partially, on legal grounds,

(b) of clemency.

20. Forms of actions, recommendations or memoranda used by the judge
advocate general in the disposition of cases.

21. Information as to the finality of action of the judge advocate general.

(a) From the forms used in practice.

(b) In theory (that is to say, showing how far in practice the power of the
Judge advocate general is final and judicial; and how far it is, either in theory
or practice, recommendatory and subject to the action of higher authority).

(c) Information of the exact nature of the change, some years ago, in the
status, tenure, and power of the judge advocate general.

22. Tnformation showing the routine disposition or action upon recommenda-
ticns of the judge advocate general, by the secretary of state for war, army
coun:cil, chief of staff, or other authorities.

23 Information as to the routine followed by confirming authorities in acting
ujwn records of trials by courts-martial—

(@) General courts-martial.

(b) District courts-martial.

(¢) Field general courts-martial.

24, Through whose hands do such records pass; and upon the recommenda-
tion of what, if any, legal officer does the confirming authority act?

25. Also to have interviews (in the presence of a stenographer, such as have
been furnished us in France), with commanding generals in the field, or those
who have commanded in the field during the war, for the purpose of procuring
their opinions upon the disciplinary, or other, value of some points wherein the
British court-martial and disciplinary practice varies from ours (and from the
French), notably—

(¢) Summary disciplinary punishment.

(b) Field punishment. .

(e) Lack of power to return acquittals for reconsideration.

(d) Lack of power on revision to increase the seveity of a sentence,

(e) Power of the commanding general in Great Britain and the United
States (as contradistinguished from the French practice) to review the pro-
ceedings of courts-martial. .

(f) Detailed instructions, as prescribed in the British regulations, as to the
method of conducting the preliminary examination. )

(g) The value of a legal officer as an impartial judicial officer on the court-
martial (Judge Advocate, as in British G. C. M., or “ Specially qualified mem-
ber ” of the court, as in F. G. C. M.).

(k) Other questions that may be presented. : S

26. The advice and opinion of the British judge advocate general and his
assistants, and of military lawyers familiar with court-martial practice, as to
these questions, and also particularly as to—

(@) The value of counsel for the accused in court-martial trials; and the
method of choosing counsel for the accused.

27. Clemency : (@) Before the armistice, and (b) since the armistice; methods
adopted ; routine of procedure; theory upon which it proceeds; statistics show-
ing results. ;

28. Any literature on the general subject; motions in Parliament; reports of
any parliamentary commissions; and any debates, magazine, or newspaper
articles, etc., of value.

: : Wiriam C. Rieny,
> Lieutenant Colonel, Judge Advocate.

ANSWERS TO QUESTIONS RAISED IN THE MEMORANDUM DATED JUNE 14, 1919, OF
LIEUT COL. W. C. RIGBY, JUDGE ADVOCATE, CHIEF OF SPECIAL MISSION, U. 8.
ARMY.

(1) (a) No statistics are available as to the number of charges inves.tigated
by commanding officers, nor as to the proportion of such charges yvhlch are
dismissed, remanded for trial by court-martial, or dealt with summarily.
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(b) In the case of a N. C. O. or man, a charge is first investigated by his
company (battery or squadron) commander, whose powers of punishment are
very restricted. (See King’s Regulations 501.) If the company commander
can not, or thinks that he ought not to, deal with the case, he sends it on to
be dealt with by the commanding officer. The latter after the charge has been
read to the accused hears the witnesses. The accused may cross-examine the
witnesses. called against him, and may make a statement (or give evidence) in
his defense, and may call witnesses. If the accused so required, the evidence
must be taken on oath; but it is only very rarely that such a request is pre-
ferred. The accused has no right to be represented by counsel or by an officer
before the commanding officer. S

The commanding officer then takes one of the following courses:

(I) He dismisses the charge;

(IT) He disposes of it summarily, if he can do so without reference to
superior authority., The charges that may be so disposed of are set out in
King’s Regulations 487. The punishments which a commanding officer can
award to a N. C. O. or man are set out in section 46 (2) of the army act and
King’s Regulations 493. *

(IIT) If he thinks that the case is one which may be dealt with summarily,
but he is not empowered to so deal with it without sanection from superior
authority, he refers it to such authority. He will then either be authorized
to deal with it summarily, or be directed to send it to a court-martial.

(IV) He adjourns it in order that the evidence may be reduced to writing,
'with a view to a court-martial. .

In every case where the award or finding involves a forfeiture of pay, and
in every other case unless one of the minor punishments referred to in army
act, section 46 (9) and King’s Regulations 493 is awarded, the commanding
officer must give the accused the option of being tried by court-martial (army
act section 46 (6)). .

Where a case is adjourned for the evidence to be reduced to writing, this
is (as a rule) done by the adjutant, though any officer may be detailed by the
commanding officer for the purpose. The witnesses attend again, give their
.evidence and are cross-examined as before; the accused makes any statement
(or gives any evidence) that he wishes (after being cautioned that he need
not say anything), and ®alls witnesses if he wishes. The whole evidence is
taken down in writing by the adjutant or other officer detailed for the purpose.
Fach witness signs the evidence given by him, and the evidence so taken is
called the “ Summary of evidence.” The evidence is generally not taken on
oath, and the accused has no right to be represented. This, however, has
-sometimes been allowed in cases of exceptional difficulty or importance.

The commanding officer then reconsiders the written record, and finally de-
cides whether to apply for a court-martial or whether to dispose of the case
summarily (assuming that he has power to do so and that the accused has not
-elected trial by court-marital).

If he decides upon a court-martial, he prepares and signs a charge sheet and
formal application for trial, which he forwards with the summary of evidence
and conduct sheets of the accused to an officer having power to convene a court-
martial for the trial of the accused. That officer considers whether the summary
of evidence justifies trial, and, if he comes to the conclusion that it does, makes
an order accordingly.

In the case of an officer, the case goes at once to the commanding officer
without the intervention of the company (battery or squadron) commander.
‘The commanding officer has no power to punish an officer. He can either dis-
miss the case or apply for a court-martial, or (if the accused officer is below
tield rank) can refer the case to a superior officer, not under the rank of
general, The latter, in the case of an officer below field rank, can award certain
minor punishments or can direct trial by court-martial. (See army act, sec.
48A.) Where a court-martial is decided upon, a written summary of evidence
‘must be taken as in the case of a soldier; if the accused so requires otherwise,
a summary may be dispensed with, and an “abstract” of the evidence given
to the accused.

(2) On legal points, e. g., as to whether the acts alleged constitute an offense
against the army act or whether the evidence is sufficient to justify trial, the
advice of a qualified officer is taken; but questions of difficulty would generally
‘be referred to the judge advocate general or his deputy, whose advice is almost
invariably taken. )

(8) A commanding officer can not punish an officer or warrant officer. A
general officer holding a general court-martial warrant and a general officer
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commanding ip chief in .the field and any officer (_not under the rank of major
-;ener-(_ll) appmntgd by him or by the Army council can award the following to
an officer below field rank:

Forfeiture of seniority of rank (subject to right of accused to elect trial by
general court-martial).

Severe reprimand or reprimand (without such option to elect).

’[‘hi§ power was only conferred in 1919 by the annual army act of that year.

A N.' C. 0. may be severdly reprimanded, reprimanded, or admonished ; also,
if h;:]dmg ‘“acting ” or * lance ” rank, may be ordered to revert to his permanent
rank. .

In the case of privates, the “ summary ” punishments awardable by a com-
manding officer are:

Detention up to 28 days.

. For drunkenness, a fine not exceeding 10/-, in addition to or without deten-
tion. :

Authorized deductions from pay (e. g. to make good damage done, or loss of
arms and Kit). ;

On active service only, field punishment up to 28 days..

On active service only (in addition to or without any other punishment),
forfeiture of ordinary pay up to 28 days.

The following minor punishments may also be awarded :

Confinement to barracks up to 14 days.

Extra guards or picquets.

Admonition (see King's Regulations, 493). !

If the commanding officer is not of field rank his powers in respect of
detention are limited to 7 days (except in cases of absence).

A company (squadron or battery) commander can award normally—

Continement to barracks up to 7 days.

Extra guards and picquets. B

Fines for drunkenness. ' .

He can deal with cases of absence which entail automatic forfeiture of pay.

His awards can be reduced by the commanding officer, and if he has not
three years’ service hix powers may be limited by the commanding officer.
{Nee King's Regulations, 501.) 7

A commanding officer must give a soldier the option of claiming a trial by
court-martial in every case where the award or finding involves a forfeiture
of pay, and in every other case unless he awards one of the “minor” pun-
ishments. (Army ‘act, sec. 56 (8).)

Subject to this option, a commanding officer can in law deal summarily
with any offense if he considers that his powers of punishment are sufficient;
hut King’s Regulations (487) require him to first refer certain of the more
serious offenses to superior authority for directions as to whether they shall
be dealt with smnmarily or whether a court-martial shall be held.

(4) A judge advocate is always appointed for a general court-martial; he
is generally an officer with legal knowledge, but may be a civilian.

The appointment in the United Kingdom is made by the judge advocate
general; abroad, by the general officer commanding in chief. A judge ad-
vocate is at present only rarely appointed in the case of district courts-
martial. No- statistics are available. '

(5) It must be remembered that the * speeially qualitied member” of a
field general court-martial, generally called a court-martial officer, was un-
known before and in the early stages of the war. The first court-martial
officers were appointed in August, 1915.

(@) The general rule was to have one attached to each corps of not more
than two divisions. If there were more than two divisions there were two
court-inartial officers. In addition, there were one or more court-martial
officers attached to each army. There were special appointments for line of
communication. : .

(1) From the army as a whole, in which a great many barristers and
solicitors were serving.

(¢) By the adjutant general’s department, after inquiry as to applicant’s
ability and professional standing, on the recommendation of the judge ad-
Yocate general or his deputy.

(d) (e) They were all fully qualified barristers or solicitors.

(f) The answer to this question depends on the local conditions and the
length and difficulty of the cases; the number of officers referred to under («)
were found sufficient to do the work required. . .

132265—19—pT 5 9
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(g) They de not formally sum up (elther on fact or law) in open court.
When the court retires they give their views both on law and on fact.

(h) This does not arise.

(i) On questions of law their opinion was generally followed; on a question
of fact it had considerable weight, though not so much as on questions of law,
But the obligation of secrecy imposed b3 the oath renders it ditlicult to speak
with certainty.

(k) It is considered that the system has in the emm gency worked extremely
well. There is, however, a difference of opinion as to whether it would not be
better that the court-martial officer should sit either as judge advocate or
president, and not merely as a member of the courf.

(6) Before Army Orders 110 and 111 of 1917, in the United Kingdom, the
judge advocate at the trial forwarded the ploceedm"s of general courts-martial
direct to the judge advocate general,

Under the new gystem introduced by Army Orders 110 and 111 the proceed-
ings in such cases, instead of going direct to the judge advocate general, pass
to him through the conveniug officer, who adds his remarks and recommenda-
tions.

(I) If confirmation by His Majesty was required, the judge advocate general
transmitted them to the secretary of state for submission to His Majesty.

(IT) If confirmation by His Majesty was not required, the judge advocate
general returned them with his advice to the convening officer (who wus also
the confirming officer).

(@) The object of the Army Orders 110 and 111 was to insure that the judge
advocate general in reviewing the proceedings and the secretary of state for
war or air tendering advice to His M.lJesty should have before them the views
of the convening officer.

(b) The orders extend to all general courts-martial held in the United
Kingdom. )

(¢) The recommendations of the judge advocate general as to confirmation
have almost invariably been followed.

(7), (3), (9), (10), (11), (12), (13), and (14). All the statistics available
in this office have heen supplied. Possibly the adjutant general’s department
may be able to supply further information as to strength of army, detention
barracks, and punishments. 'There are no statistics of summary punishments
by commanding officers; no record of such punishments reflches the office of
the judge advocate general,

(15) (1) An offense would ordinarily be disposed of by summary punishment
on the day following arrest, but there may be delay, owing to.a number of
causes, such as difficulty in obtuining evidence, reference to superior authority,
ete. '

(2) The times which would elapse between commission of the offense and
confirmation of the sentence in the case of each of the four kinds of courts-
martial if every step were taken as promptly as possible and no difficulty arose
in conmection with the obtaining of evidence or otherwise are showmr in the
table annexed to the evidence of the judge advocate general before the com-
mittee on courts-martial. Appendix ITI, page 27, copy attached. No statistics
as to the actual times which elapse have bheen ]\ept

(16) The working of the suspension of sentences acts has been most hene-
ficial during war time and the acts have fulfilled the purposes for which they
were originally passed. They have given many a soldier the opportunity of
redeeming his character by bravery in the field.. They have prevented men
whose services were required in the field from being detained for a long period
in prison. A feature in connection with these acts which has given rise to
some dissatisfaction is the fact that, while soldiers who had committed com-
paratively slizht offences and who had not had their sentences: Qu\pende(l had
to serve those sentences, others who had been guilty of graver crimes and
who had their punishments suspended escaped all punishment. The adjutant
general’'s department would be able to supply further information on this
question.

(17) (18) This is being arranged. TFurther statistics as to sentences can
possibly be supplied by the adjutant- general's department of the war office
and the authoritiex at the detention barracks.

(19) The work of the judge advocate general’s office consists in giving
advice as to courts-martial both under the army act and the air force act
and legal advice on other questions. The work so far as it relates to courts-
martial falls under four main heads: '
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(I) Advice before trial.

(II) Advice before confirmation.

(ITI) Review after confirmation.

(IV) Review upon appeal.

As to (I) in the United Kingdom the convening officer before ordering trial
submits the charge sheet and summary of evidence in all general courts-martial
cases and in all distriet court-martial cases where fraud is alleged or where
he desires advice. Similar duties are discharged in relation to courts-martial
abroad by the deputy of the judge advocate general.

In such cases advice is given as to whether the evidence is admissible and
sufficient to support the charge and what kind of further evidence (if any)
is required, and also whether the charge is correctly drawn and what amend-
ments and additional charges (if any) are necessary.

The judge advocate general himself does not deal with cases “ before trial ”
except to lay down general principles and it is a cardinal rule of the office
that the officers who deal with cases at that stage should not also deal with
them “ after trial.”

As to (II) in the United Kingdom after trial and before confirmation
-the proceedings are forwarded to the judge advocate general in all general
court-martial cases and in any other cases where the confirming authority
desires advice.

These are dealt with by the judge advocate general with the help of legal
assistants. Abroad similar duties are discharged by the deputy of the judge
advocate general who refers to the judge advocate general in London in cases
of doubt or difficulty.

If the proceedings require confirmation by His Majesty, the judge advocate
general forwurds them to the secretary of state with his opinion embodied
in a minute, and the secretary of state submits them to His Majesty.

In other cases he returns them to the confirming authority with his advice.

As to (ITII). All proceedings held in any part of the world except India are,
after confirmation. forwarded to the Office of the Judge Advocate General in
London for review and custody. For India there is a separate Judge Advocate
General who reviews proceedings of trial held there.

In all cases sent to the Jud"e Advocate General’s Office the proceedings are
carefully reviewed to see whether the charges are properly framed, whether
the evidehce justifies a conviction, and whether the proceedings are otherwise
legally in order. If the proceedings are in order they are filed. If not, they
are forwarded to the Secretary of State for War or the Secretary of State for
Air or the Adjutant General, or other proper authority, advising that the pro-
ceedings should be quashed or that such other action should be taken as the
circumstances of the case may require. ]

As to (IV). It is open to any person convicted by court-martial to petition
His Majesty, or the Army Council, or Air Council at any time against his con-
vietion or sentence, and persons frequently petition more than once. Such pe-
titions, if they involve any legal questions, are referred to the Judge Advocate
(xeneml and are again congidered by him in the light of any further facts
or arguments hrought forward by the petitioner. Advice is then given to the
Secretary of State for War or Air as to whether there is any ground for
interference.

It must be clearly understood that the Judge Advocate General is concerned
only with the legality of convictions and sentences. He is not concerned with
recommendations to clemency. though he ocecasionally calls attention to sen-
tences if they appear unusually severe. His recommendations upon legal
aspect of cases are almost invariably accepted and acted upon. The only
cases in which this has not been done is when the attorney general has been
consulted and has taken a different view.

Cases for advice before trial and before conﬁrmahon are, so far as circum-
stances permit, dealt with and dispatched from the Judge \(l\()c.lte General’s
Office within 48 hours of receipt unless they raise some puint of exceptional dif-
ticulty.

Cases for final review after confirmation are dealt with as rapidly as possible;
the delay is seldom more than three days.

As the statistics show, nearly a quarter of a million convietions were re-
viewed in the office during the war. ]

(1) In addition to court-martial work of the Army and Royal Air Force
the Judge Advocate General deals with other legal work, e. g, the answering
of questions which arise in practice upon the construction of the Arln_v_Act,
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King’s Regulations, the Pay Warrant, and other regulations and orders, the

drafting of orders and new regulations; military courts upon prisoners of
war, etc. ) :

(20) See 21.

(21) (@) The attached specimen minutes show the forms used by the Judge
;\d\:locate General in advising the Secretary of State, both before and after
triad. "

(b) In theory his duties are advisory only. In practice his advice is almost
invariably acted upon. The only cases where this is not done is when the
attorney general is consulted and he differs from the Judge Advocate General.

(¢) Before the reconstitution of the office in 1905, on the appointment of
Sir Thomas Milvain, the judge advocate general had been the direct responsible
adviser of the Crown. He submitted direct to the sovereign these court-martial
-ases which required the confirmation of the sovereign as head of the army.
To insure the respounsibility of the judge advocate general to P'arliament for
the advice which he gave to the Crown he was generally a member of Parlia-
iment and privy councillor, and the office was political, changing with successive
Governments.  Since 1905 the office has not been political, the appointment
has been permanent, and the judge advocate general has not been a member of
Parliament or of the Government. He does not submit his advice direct to
the sovereign, but through the secretary of state for war or air. The judge
advocate general now devotes his whole time to the work of his office. Formerly
the ordinary work of the office was left to the deputy judge advocate general,
and it was only in cases of exceptional difficulty or if questions were raised in
Parliament or advice had to be given to the sovereign that the judge advocate
general acted personally.

(23) (24) This is shown by the table (Appendix III) annexed to the judge
advocate general’s evidence before the court-martial committee and to this
memorandum. .

The contfirming or reviewing authority acts upon the advice of a staff officer
specially skilled in military law or a legal adviser specially attached to the
formation which he comniands.

(25) Interviews with generals who have commanded in the field will be
arranged through the Adjutant General’s Department at the War Office.

(26) The views of the judge advocate general upon the questions asked
here and in No. 25 are as follows:

(a) The presence of counsel (including an officer acting as ‘such) to repre-
sent the accused is a great safeguard and of great assistance to the accused
and the court, provided such counsel is competent. An accused person has the
right to be represented by a barrister or solicitor or an officer selected by him.
Nevertheless, the cases where the accused have not been represented have been
frequent. The judge advocate general considers that whenever practicable
the assistance of a suitable officer should be offered to the accused for his
defense without in any way derogating from the right of the acrcused to be rep-
resented by the counsel or officer of his own choice.” To increase the number
of officers competent to defend the accused, legal instruction among officers
should be improved and a list of qualified officers kept.

(b) (25a) The British system of summary disciplinary punishment works
well in the hands of good commanding officers.

(e) (25h) There is very strong opposition to field punishment on the ground
that it is degrading and carried out with varying degrees of severity. No
effective punishment in substitution has been suggested. Some form of punish-
ment other than a long term of Imprisonment is essential on active service.

(d) (23cd) Lack of the powers referred to does lead to miscarriages of
justice and makes it more difficult to secure uniformity of sentences through
the action of the confirming authority. On the other hand, the exercise of such
powers would lead to undermine confidence in the independence of the court
and might lead to the belief that convictions or unduly severe sentences had
been secured through pressure exercised by the confirming authority. .

(e) (23e). The retention of the power to “ review :’ appears desi ‘:11)1('1. It is
a great safeguard against illegul or improper convictions and excessive sen-
tences and helps to :ecure uniformity of sentences. It operates automatically
without any special application, which is necessary in the case of an appeal.
The reviewing authority is responsible for the maintenance of discipline in the
force he commands, which ix essential for the safety of his troops and the sue-
cess of their operations. He can judge better than anyone else what the re-
quirements of discipline are, and how far gxemplal_‘y punishments are neces-
sary. On legal questions he is guided by skilled advisers.
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f) (2_5f). Detailed instructions, though perhaps unnecessary in a small
fully -trained army, appear to be very desirable when military law has to bé
administered by officers who only hold temporary commissions br who have not
had a lengthy training,

(g) (25g). Their value has been fully proved-; but they. should sit either as
judge advocates or presidents, rather than as members only.

() (25h). The judge advocate general considers that it i& of great im-
portance that legal education among officers in the army should he improved.
Officers should be encouraged to qualify in law by additional pay or other ad-
vantages. So far as practicable, only officers who had after examination been
certified as fit to do so should sit as pre ident or members of courts-martial or
act as prosecutors or defenders of the accused. A part of the legal instruction
of officers should consist in attending the hearing of cases in the civil courts.

(27) The adjutant general’s departinent of the War Office should be applied
to for the information. .

(28) There was a debate in the House of Commons on March 3, 1919, copy
of Hansard attached as a result of which the present court-martial committee
was appointed. This committee is at present considering its report. The de-
bate is reported in Hansard, columns 100-183. Copy herewith.

A committee on punishinents on active service was appointed after the South
African War and reported in 1904. Copy report herewith.

A royal commission on courts-martial was appointed in 1868 and made two
reports, dated July 24, 1868, and May 14, 1869, respectively.

A select committee appointed to exaniine into the mutiny act in 1878 and re-
ported in the same year.

A number of articles have appeared in a weekly publication called John Bull,
edited by Mr. Boftomley, M. P., and there are also articles in the Contempo-
rary Review of March, 1919, and Blackwood’s Magazine of June, 1919,

(Signed, at the top:) “F. C.,-J. A. .G.” “24/7/19.”

INTERVIEW BETWEEN LIEUT. COL. WILLIAM C. RIGBY, JUDGE ADVOCATE, AND CAPT.
EASTWOOD, COURT-MARTIAL OFFICER, DISTRICT OF LONDON, JULY 17, 1919, AT
LONDON. -

Capt. Eastwoon. With us, a man is prohably put under arrest by some ser-
geant or noncommissioned officer. Brought before the platoon commander and
investigated, and he may give a light punishment, such as extra drills. In
any event he listens to the evidence and decides it is not his case. * You will
have to go before the company commander.” He goes before the company com-
mander. Investigation is made there; this officer usually has a little more expe-
rience ; he may decide to send the case to the commanding officer. There the
investigation is thorough, and a summary of the evidence is made [indicating
papers]. Here are two papers which just came in. That case comes up to us
here with the application for trial. .If a case goes further than the commanding
officer it must be accompanied by a summary of the evidence and application for
trial. "

Lieut. Col. RigBy. Does the accused and counsel see the summary?

Capt. Eastwoop. Before the trial. [Indicating a paper.] Here is an applica-
tion : An officer comes in one night to his mess, and this sergeant goes up to this
officer and says, “ You are drunk.” He is reported. A most insubordinate
thing. The officer put him under arrest for saying it. He was remanded for
summary, and summary of evidence was taken. The application came in here
on this Army form [B-116, Army form]. They have submitted this case here.
I look into the case. I come to the conclusion that there was enough evidence
to justify trial; three or four men are prepared to swear that he was drunk.
They said so in the summary. The accused in the summary also gets other wit-
nesses to come forward to say, *“ You fellows are drunk.” I took the case down
to the general. I told him I believed that discipline ran a certain amount of risk
by a court-martial, and I thought it better that the commanding officer deal with
the case, which he can do. The general did not like that, and he said, “ No.”
The general then had the commanding officer up and wanted to know all about
this sergeant. A most insubordinate fellow and troublesome among the soldiers.
That being the case, the general said, “ I want to try him.”

Lieut. Col. RigBy. What general do you mean?

Capt. Eastwoop. General officer commanding the London district.
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Lieut. C'ol. RignY. In striking out evidence you do it on the face of the sum-
mary itself?

Capt. Eastwoop. T always do. When I submit it back I say, “ The evidence
as amended in blue pencil is irrelevant.”

Lieut. Col. Rigry. In doing that, in just what official capacity are you
acting?

Capt. Eastwoopn. T am court-martial officer to the London command. I am
last word in advising on court-martial matters in the command.

Lieut, Col. RicsYy. You are legal adviser to the commanding general?

Capt. Eastwoop. I am.

Lieut. Col. RigBY. You are what we call a staff judge advocate?

Capt. EasTwoon. As far as legal matters are concerned. I can appeal to
the judge advocate general, as in this case I did [indicating paper]. As far
as discipline is concerned, I can take advantage of the field regulations, or
when in doubt go to a superior officer. I can go to the war office.

Lieut. Col. Riesy. You have access to the judge advoeate general and to the
war office?

Capt. BEastwoon. I sign for the commanding general. Everything that we
do we do in the name of the general officer commmanding. Here are some pro-
ceedings [explained and showed Lieut. C'ol. Righy how he signed papers as
“ Captain for Commanding General”]. The papers in all cases are eventually
forwarded to the judge advocate general.

" Lieut. Col. Rigry. Court-martial officer to the command—by whom is that
appointment made?

Capt. Eastwoop. By the war office on the application of the general com-
manding.

Lieut. Col. RigBy. Not on recommendation of the judge advocate general?

Capt. Eastwoop. No. As a matter of fact it is a new office. In the old
army, done by the staff chptain to the brigade. Of course with the growth
of the army, and the lowering of discipline most pronounced, court-martials
increased until we were getting several a day during the war. The war office
then appointed these court-martial officers with extra duty pay—12 shillings
per day. It is not a very princely amount. They are mostly all barristers.
The court-martial commission, which has just publiched its report, has recom-
mended the permanent retention of that office, making it worth while. They
want to have court-martial officers ; they will have to do something for them, as
you can not get good men with low pay. It is not worth while to work here
all of my life at the regular arnfy pay. So I believe that they are going to
make this office a permunent one, and give the officers substantial pay. That
is why I am staying on. It is very interesting work.

Lleut (ol. RieBY. Are court- martial officers required to be barristers?

Capt. BEastwoon. No. Young Lockwood here—he is a solicitor.

Lieut. Col. Rieey. In what method was the office established?

Capt. Eastwoop. Done on a war office letter. Originally this ecommand was
given one court-martial officer, some two and one-half years ago. War office
ordered some time ago that a1l offenses committed in London by officers pass-
ing through on leave would be tried in London, because the witnesses are here.
That is not strictly followed out here. We are very good friends with all the
commands and we arranged it very much between ourselves. If we have a
case here where the witnesses are in Ireland, we write to the Ireland command
and transfer the cs

Lieut. Col. RicBY.
office letter?

Clapt. Eastwoon. Yes. All the correspondence we have with the war office is
addressed to the secretary of the war office. Before they appointed court-
martial officers he was confidential aid to the staff captain. He attended to
all court-martial work and the staff captain signed.

Lieut. Col. Rigsy. Are there any regulations that the summary be referred to
the court-martial officer, or is that just practice?

Capt. Eastwoob. Just practice—no regulation. But the commands shove that
work on the court-martial officer.

Lietit. Col. Riasy. Does the commanding general in practice usually follow
the advice of the court-martial officer?

Capt. Eastwoon. In 99 per cent of the cases.

(Capt. Eastwood referred to one case where there was a difficulty with a
brigade commander.)

Lieut. Col. Rigy. What did you have to do?

l‘lmt authority appointing court-martial officers is a war
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Capt. EasTwoon. Wrote back, *“ The general officer commandin
this evidence will not be used.” . o v

Lieut. Col. Rigy. In order to do that, did you have to consult the general?

Capt. Eastwoop. In those cases, I usualy do. [Referred here to Army Coun-
cil Instructions, called A. C. I.—A. C. 1., 1852.]- These instructions are issued
monthly and govern all cases They correspond to general orders. ‘

Lieut. Col. RicY. They correspond to our general orders and bulletins. The
geneiral orders deal with more important matters and the bulletins with small
matters. .

Capt. Eastwoop. We are precisely the same. Any letter that comes from the
war office is a war-office letter and some of them lay down advice how to deal
with this or that.

Lieut. Col. Ricey. Has A. C. I. 1852 been supplemented in any way? )

Capt. EasTwoop. No; except to this extent: That is appendix 1 that has been
amended to 2. [Furnished a copy of these instructions.] I think that yvou will
find that you will get a lot of information out of the report of the court-martial
committee. [Capt. Eastwood here showed Lieut. Col. Righy another paper
which the reporter could not see or understand what it was about.] I did not
want to try this fellow [indicating paper]. They wanted to try him for two
things, using insubordinate language and with an alternative charge—conduct
to the prejudice of good order, I did not like it. The general wanted it for ~
disciplinary reasons, so I sajid I will safeguard myself and I sent a letter to
the judge advocate general, requesting that I be advised as to whether the
evidence will substantiate the charges. .

(Other papers were referred to and the conversation was lost.)

The army act states that any witness who knows anything about the case
should be called at the summary of evidence to tell what he has to say. It goes
on to say that any witness called by the prosecution at the summary must be
tendered to the accused for cross-examination. If I were conducting the sum-
mary I would say, “ So-and-so knows something about the case’ Strictly
speaking, they would have to call him as a witness for the prosecution. If any
of the evidence is in favor of the defense, they would have to offer him for
cross-examination to the defense. If they did not do that the defense would
call him as their own witnesses. [Referring to another paper.] That is what
happened in this case. It came back from the judge advocate general, and on
that he says we are bound to act.

As a matter of fact, if I think that I know better than they do, I go around
privately and see one of them. Sometimes that gets it through, but not always.
It is a little bit difficult at times. This Fratel case that you heard the other
day. It has caused a lot of feeling here. The evidence does not state plainly
that the individuals died as a result of the accused’s treatment. DProbably .
might have died, That is entirely a matter for the court. The most that this
fellow can get is two vears at hard labor. There is a case that I think the
judge advocate general has misinterpreted. He disagreed with me and ree-
ommended the trial of the case on the charges I read the other day, and all the
fellow can get is two years. L. ,

The judge advocate general is simply advisory and his advice is given In an
advisory capacity. %

Lieult? Coll.) P\IRBI;Y (referring to letter in Capt. Enstwood’s.hand). This letter
is signed by Col. MacGeagh, not signed in his name of the judge advocate gen-
eral. Any reason for that practice? X .

Capt. Eastwoop. These fellows are all lawyers. Custom is always sign your
own opinion.

Lieut. Col. Ricey. The man whose opinion it is is responsible? .

Capt. BEastwoop. Yes and no. But the department will stand by him, but on
the other hand it is a custom they have there. A good system.

Lieut. Col. RieeY. Not signed by Judge Cassel himself?

Capt. EasTwoop. No. As a matter of fact, I have kept a close watch on what
they do. That is the situation here. This case [referring to papers] we sent
back. Granted the application for trial. Either sent back for charge sheets to
be redrawn, resubmitted, signed by commanding officer, or to be tried by general
court-martial. Generally signed by a staff officer to the general for the
general.

Lieut. Col. RieBY. General officer does not personally sign?

Capt, Eastwoop. No.

Li(?ut. Col. R1cBY. You advise the general here whether it should be tried by
general court-martial?

g insists that
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Capt. Eastwoob. Right.

Lieut. Col. RicBy. Whether it should not be proceeded with at all?

Capt. Eastwoop. Right. In cases that affect discipline. I always talk to him.
May be some situation that he should know about. This case [referring to
papers] which does not affect discipline, I do not bother him at all. Not until
confirmed. Send it back for trial and when it is to be confirmed, I do like this
[showing a memorandum]; I make a note “ confirm.” I go through the case to
zee if it is in legal order. I usually see if it is all right and then mark * con-

rm.”

Lieut. Col. Rieny. Does the general sign or initial?

Capt. EASTWOOD. Signs.

Lieut. Col. RieBy. He is required to sign personally? '

Capt. EasTwoop. Oh, yes. [Referring to another case on his desk.] This
man had 120 days’ service. Guilty, found guilty of absence for 14 days; all
right; confirm. )

The case I check up. This is a simple one. These are the notes I make
[indicating] to advise the general. [Reading:] Two and three-fourths years’
service, clean sheet, no convictions by court-martial.

Next thing I look for is the convening order. Check the names of the court
to see'if it agrees with the order.

Lieut. Col. R16BY. You do not have a list, a check slip that we use. It is very
simple to check by—to compare the authority for the convening order, the detail
of the court, whether the court was sworn, etc. We require that the check
sheet be attached to the record.

Capt. EasTwoon. I just look at that. Just look at the charge sheet to see
whether it is in order. This one [indicating] is leaving his post. Make a note
of it to tell the general. Leaving his post while on duty as a sentry. * Guilty.”
Pleaded * guilty ”’; sentenced to 21 days’ detention. Has a clean sheet. Ac-
cused: “I have nothing to say.” Declined to cross-examine. One other thing:
Is there enough in the summary of evidence to justify the charge? Done that
when the application for trial came in. He pleaded guilty, and there is enough
in the summary of evidence to justify the charge. Sentence, 21 days’ detention;
“confirm.” Very simmple when a man pleads guilty. When we get one here
where the man pleads not guilty I have to go through the evidence.

Lieut. Col. RiaBy. Twenty-one days was within the power of the commanding
officer?

Capt. EasTwoob. Quite right. We got into the way of sending them to court-
martial, because the sentences were very heavy during the war. They are away
down now.

Lieut. Col. RicBRY. As a matter of habit?

Capt. Eastwoon. A sentry leaving his post is a serious offense and ought to
2o to a court-martial.

Lieut. Col. RigBY. And the court only gives him 21 days?

Capt. EasTwoop. He has had 2% years’ service and a clean sheet. [Referring
‘to another case.] Here is a case I will have to show to the general. Absent
seven times since enlistment ; one drunkenness, using insulting language, making
improper remarks, wearing unauthorized wound stripe.

Here is another one [indicating]: Had five courts-martial and got field pun-
ishment and hard labor. | )

Here is a case where the court gave one year. We have got an army council
or war-office letter—gotten out last month—in every case where a private soldier
is sentenced to hard labor he shall be discharged from the army. I think itisa
mistake myself. If he steals from his comrades he usually does hard labor. He
may have been an excellent soldier, and the army loses him. Not every one that
gets hard labor should be discharged.

Lieut. Col. Rigny. In practice some of these sentences are being changed, are
they not? Changing the order to detention?

Capt. Eastwoon. That is what I am doing here. Have two cases here now—
follows with a Dad sheet. But I will have to let them go; they are worthless.

Lieut. Col. Rreny. Impossible to make him a good soldier?

Capt. BasTwoon. Mass of offenses against him. He is no good; let him go. In
this case had had four courts-martial. [Capt. Eastwood read off the offenses,
including absence, escape from custody, ete.] The court gave him two years—
two years at hard labor. Domestic trouble was given as an excuse. To see it
there is anything in it, got the commanding officer of the unit to investigate.
Two vears is too much, and I am going to advise the general to remit one year.
In view of the fact that he is always going absent will have to discharge him.
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Lieut. Col. Rigny. In that case he will be discharged under this army letter?

Capt. Eastwoop. Yes.

Lieut. Col. RisBy. Tell me something ahout field punishment,

Capt. Eastwoop. Field punishment amouuts to this. A man is put generally
on parade; this corresponds to being eonfined to the barracks. Also, he has an
hour a day tied up. Tied to a wheel; tied to a fixed post; but tying the wheel
is very rarely done. A man is not tied so il hurts him—merely tied there in
any permanent place where he can be seen. It is a fine punishment. Makes a
mian think. . There has always been a political outery against it—a demand for
the rights of man—that it was an inhuman business. An army on active service
in camp behind the lines, what punishment can you give without taking the man
away from the front? I saw a man doing 2€ days for committing a nuisance in
a tent. A lot of others sleeping in there; very insanitary, and you got to put
a stop to it before it starts. This man got 28 days field punishment. Was con-
fined to camp, took part in parades, and for one hour a day tied up to a post.
A most excellent punishment. I think the men quite approve of it.

Lieut. Col. RigY. There is no general feeling among the men against it?

Capt. Eastwoobp. Not a bit. The country would never stand for the lash.
As a matter of fact, there are many offenses for which 12 strokes of the lash,
properly given, would be the best punishment. But the country would. never
stand it. Nothing inhuman about this field punishment, merely degrading.

Lieut. Col. RieBy. Does it leave any stigma on the man?

Capt. Eastwoop. Not a Dit. i

Lieut. Col. RigBY. Among his associates? :

Capt. Eastwoop. Not a bit. You will find a fellow with three sentences to
field punishment quite a popular fellow around the barracks,

Lieut. Col. Rigy. If it is given by the commanding officer, that goes on his
service record also?

Capt. Eastwoop. Yes, sir. They have regimental sheets from which these
small offenses are taken.

Lieut. Col. RieBY. I notice that the French are different from you and from
us—do not put a commanding officer’s award on service record at all. Does
a commanding officer’s award go on the regimental sheets?

Capt. Eastwoop. No; not unless it exceeds seven days. Since I left the
battalion, it has been altered. I am not familiar.

Lieut. Col, RigBy. Anything over seven days?

Capt. Eastwoop. Yes. -

Lieut. Col. Rigry. Under seven days, it does not?

Capt. Eastwoop. No; that goes on the conduct sheet.

Lieut. Col. R1eBY. Does the conduct sheet become part of the man’s perma-
nent record?

Capt. Eastwoop. No; it is destroyed after three years. .

(Capt. Bastwood showed his record hook of executions of civilians in the
Tower of London, etc., during the war, for treason, espionage, etc,, remarking
that many death sentences were commuted.)

(Lieut. Col. Righy mentioned officers’ cases.) :

Capt. Eastwoop. Most of our officers’ cases are for drunkenness—severely
reprimanded. :

Lieut. Col. RieBY. You do not dismiss?

Capt. Eastwoop. Yes; we do.

Lieut. Col. Ricny. Did you take the summary for the Fratel general court?

Capt. Eastwoop. Yes; we do as much as we can. In any offense which we
think requires a punishment of more than two years we usually send to a
general court.

Lieut. Col. Riery. Practically before the war you used the district court for
almost everything?

Capt. Eastwoop. Distriet courts-martial can not give more than two years.
Here is a case of stealing-tried by general, and got three.

Lieut. Col, R1eBy. Can a district court award a discharge with ignominy?

Capt. Eastwoop. Yes; under the army act.

Lieut. C'ol. R1gRY. That is a matter within the jurisdiction of the court—dis-
charge with ignominy?

Capt. Eastwoon. Not unless it awards hard labor. You see it from these
things here [indicating papers]. Two men tried for desertion under the four-
tieth section of the army act—the court only gave two years. A district court
might have given that. In the Fratel case—the most he can get is two years.
The reason we are trying him by a general is that there is so much feeling
we want to show the public that something was done.
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Capt. Eastwoop (making a casual remark). The more 'dignity you have in a
court the more justice you get. [Referring to district courts attended by Lieut.
Col. Righy.] A private soldier has a man with fixed bayonet to guard him. An
officer also has an officer to guard him.

Lieut. Col. Rigny. The first man before the district court was between two
guards with fixed bayonets. The guards over the second man had no tixed
bayonets.

Capt. Eastwoop. They were from different regiments—perhaps not the cus-
tom for one regiment.

Lieut. Col. Ricry. Was the judge advocate at the Fratel trial an officer?

Capt. Eastwoopn. From the Judge Advocate General’s Office. He is a civil-
fan—not an officer. He is the Deputy Judge Advocate General. An important
case, so we asked for him.

Lieut. Col. RiGBY. What about counsel for the defense?

Capt. Eastwoon. As a matter of fact, the prosecutor always helps. When 1
am taking a summary, I always help the accused and ask him if he knows
anyone in England whom he wants as counsel. I ask, “ Can I help you ?” and
sometines they ask me if 1 can recommend anyone, and I do according to what
they are able to pay. This man Fratel stated that he could pay 50 or 60
pounds, and I recommended his counsel. He is a very good counsel; lawyer
here in London.

Lient. Col. Ricry. Let me ask you about the efficiency of the counsel for the
accused?

Capt. Eastwoob. As far as private soldiers are concerned, it is most diffieult.
It is a national problem. Situation now being brought before Parlinment to
provide public defenders.

Lieut. Col. Ri¢ry. ublic military defenders?

Capt. EAsTWO0O0D. Yes Now, we generally get him an officer from his regi-
ment,

Lieut. Col. Rigry. Do you try to get an officer with any legal training? -

Japt. BasTwoop. It is very difficult, particularly in peace times. In war
time you have people in the army from all walks of life, including many
lawyers and solicitors. Generally speaking, the president of the court is
very fair and the prosecutor will help. In fact, he must help.

Lieut. Col. RigBy. In district courts, you do not use a Judve advoeate at all?

Capt. Eastwoon. No.

Lieut. Col. RisBY. Rea]]v is 1t then in the hands of the president and the
prosecutor that he finds his protection, or does the counsel really assist?

Capt. Eastwoon. Very often, if he is a good solicitor, and if he has handled
many cases of soldiers. Near large barracks there is generally a little solic-
itor, nearly always the same one that appears for the men. I find them gen-
erally most tiresome; do not know the defense, and are apt to go into the
case with very elaborate statements.

I think that the administering of justice by district courts is very good.
My experience is that the president assists the men. “What have you
to say?” he asks. M_v wife is sick.” “ Have you a certificate?” *No.”
“You better get one.” The president helps considerably. When a case comes
up to us, we confirm the sentence, and let the man start serving his sentence.
We then investigate if he has any grievance. One out of ten are true. We
write to his unit for a report. Nearly all the grievances are, “I am suffering
from shell shock.”

Lieut. Col. RicBy. Where a man does not have civilian counsel to assist
him, do you always offer him a counsel?

Capt. Eastwoon. No; he has to ask.

Lieut. Col. Riecy. You do not offer?

Capt. Eastwoop. No. The Canadians always ask. They are a perfect
nuisance. Always asking for an officer to assist them. There was an ofﬁ.cer
in France who knew the procedure very well Some men were being tried
and they asked for this officer to defend them. He got them off. After that
everybody wanted him and hé got the job, and he got about one-half of them
off. The brigadier said, “ If you don’t stop this I will have to transfer you.”
He was a most able defender and he got them off.

Lieut. Col. Rieey. Do you make any effort when you do offer counsel, or a
military officer—do you make any effort to.get a man of higher rank than a
lieutenant ? ) . .

Capt. Eastwoop. No. A lieutenant or a captain. It just depends on who is
available. ’
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Lieut. Col. Ri¢éy. Do yvou sometimes get a soldier?

Capt. Eastwoop. Now we do. There are lots of barristers in the ranks.

Lieut. Col. RieBYy. Has there been any complaint at all that an officer of
low rank, acting as defender, is embarrassed?

(Maj. Dullat Taylor, court-martial officer of the London command, and * per-
manent ” president of the district court-martial of that comnand, entered, and
this last question was not answered. The major joined in the interview.)

Capt. Eastwoop (to Maj. Taylor). You help them to bring everything out?

Maj. DuPrat Tavior. I have sat as president of the court at ahout 1,500
trials and have not acquitted more than 5 or 6. They do not send a case
to trial unless the evidence is clear against the man. The man has already
been confronted with the witnesses and all the evidence taken down.

Lieut. Col. Rigey. The man at the trial vesterday asked a question in cross-
examining a witness, which you ruled to be immaterial, but you did not take
that down for the record?

Mtaj. DuPratT Tayror. We do not put anything in the record that is irrele-
vant. - .

Lieut. Col. RieBy. It struck me this way—the man asked a question of the
witness and you ruled it out. It is not in the record and there is no oppor-
tunity for a review on it?

Maj. DUuPrLAT TAvLor. No.

Lieut. Col. RigBy. The fairness of the record depends almost wholly on the
president? :

Maj. DuPraT Tavror. It says in the Rules of Procedure that the president is
responsible for the taking down of a fair summary of what is given. If the
man insisted on it, it would go in the record. 3

Col. Rrgry. But a man not represented by counsel will never insist. Your
ruling was right, but a president with less experience—suppose it was a presi-
dent with less experience; there might be injustice done. Is it not pretty
dangerous?

* Maj. DvPrat Tavror. If a man has any line of defense at all, anything in
his favor, I ask for it. On 1,500 cases since the war I have sat as president—
permanent president of the district court. .

(ol. RieBY. About how many acquittals? : .

Maj. DuPrat Tavror. About five or six. T ean not be absolutely certain. We
have about 7 per cent of the cases quashed.

Col. RigrY. Any estimate of the number of charges sent back for further
investigation or directed not to be tried?

Maj. DuvPraT Tavror. Cases which we send back to settle summarily or.order
the men released go to about 12 per cent. Very low. The commanding officer
does not submit the application for trial unlesg it is a clear case.

Col. R1ery. One-third of 1 per cent acquittals with you, Major?

Maj. DePrar Tayrok. I can not tell you the exact number.

Col. Rrery. You must have had a great many alternative charges.

Maj. DuPrar TavrLor. Oh, yes; mostly fraud cases. Possibly one-half were
found guilty of part of the charge. Most of the desertion cases were found
guilty of absence.

Col. RicrY. Have you a court of inquiry?

Capt. EasTwoon. Yes.

Col. Rigny. Is it used for this? ot

Capt. Eastwoon. No. Court of inquiry held on absence of the accused.

Col. Rigny. Really a trial in his absence.

Capt. I3asTwoon., Yes, No further evidence is required.

Col. Rigry. Evidence only of the fact of his absence being unauthorized?

Capt. EasTwoon. Yes, sir,

Lieut. Col. RigeY. You do not permit its finding to he admitted to prove
desertion?

Capt. Eastwoop. No,

Lieut. Col. RT¢RY. As evidence of the circumstances ynder which arrested?

Capt. Eastwoobp. Yes. Kvidence is given on oath that the man was picked up
by the police for fighting. In an ordinary case of desertion—man absent six
months, the charge may be of desertion. A witness comes in and identifies the
man in the jug. That is all you want to prove your case.

Lieut. Col. RigrY. As long as the absence is of six months, you infer desertion?

Capt. EasTwoob. Yes. If the case is disputed, then you call witnesses, if
the man has deserted for six months. But-they never dispute absence,
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Lieut. Col. RieBY. If the officer that arrested the man makes a report that the
man was fighting, out of uniform, gave a fictitious name and fictitions organiza-
tion, if he disputes these points? .

Cdpt EAsTwoop. Then we call witnesses, If he disputed it, it would not be
accepted as prima facie evidence of the deed.

Lieut. Col. R1eBy. Another matter—proving intent to desert, desert perma-
nently. A case where a police officer has certified that the man gave a fictitious
name, (:laimed to belong to an outfit to which he did not belong, and the man
says, “No; I give him my name, all right. I was on my way back to my
outfit.” In that case you will have to call witnesses?

Japt. BHasTwoob, Yes; almost sure. As a matter of fact, the lough rule in
this comunand is to nearly always submit a charge for desertion. If a man is
absent under a month and surrenders, then we alter the charge to absence with-
out leave., If absent over a month and arrested, let the charge go and let the
court hear it. It is a rough rule we have in the office.

Lieut. Col. RieBY. If he is gone over six months?

Capt. Eastwoop. Yes; then he is ¢harged with desertion. Must have had no
intention to return. During the war they were sentenced to six months’ deten-

. tion for desertion. For absence without leave, two days for every day absent.
Now, they get a day. Of course, thev also !ose pay while away.

Lieut, Col. RieBY. You ordinarily do not give a man a discharge for desertion?

Capt. Eastwoob. Not during the war. But now, peace tinie, we do, During
the war the Army council issued an order that no discharges with ignominy be
confirmed without reference to them, for the reason that you would have men de-
liberately committing offenses to escape active service. An excellent reasoun.
They got detention. If fit, they were sent to France in the next draft.

Lieut. Col. Rigry. I would like to get a copy of the suspension-sentence act.

" That act worked well?

Capt. Eastwoop. Oh, very well, indeed; very good.

Maj. DuPraT TavyLor (after a reference to not having the record made ver-
batim). Strictly speaking, every question and answer should go down, so that
the confirming officer can tell whether the guestion is irrelevant or not, but I do
not do it.

(Casual remarks by Capt. Eastwood.) p

No orders are published announcing sentences. Read to the men on parade.
The men stand at ease until you come to the findings; then they come to
attention.

‘In the case of officers, we have them come up here. In the case of dismissal
of an officer, he is called up here and I take off his hadges of rank.

No reviews are made. Only make a few notes.

(Reporter: Army Field Clerk F. T. McEneny.)

Lieut. Col. Rioey. I also want to offer, unless it is already in this
record, a copy of paragraph 1 of Genelal Order 88 of the War
Depdrtment which was issued July 14 last, forbidding return of -
acquittals for reconsideration.

Senator Warren. Senator Chamberlain, do you know whether
that has been included in this record?

Senator CHAMBERLAIN. It has been mentioned, but not inserted-in
the record. That was an order of the President, directing that after
a man had been acquitted there should be no dlrectlon for a retrial
and no modification of the verdict of acquittal.

Lieut. Col. RieBy. Yes; it is a rule of procedure issued under the
thirty-eighth article of war, providing for rules of procedure, which
are to be submitted annually to Congress.

Senator CuameeErrAIN, In effect, it is an order not to retry a man
who has once been acquitted.

Lieut. Col. Riesy. No; not that, because that never could be done;
but an order not to direct the court to reconsider the case, in case ot
an acquittal. It covers two or three other things also.

Senator Wagrrex. I think it had better go into the record.

Senator CHAMBERLAIN. Yes; let it go into the record.
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“Lieut. Col. Riepy. It covers acquittal in whole or in part, and it
also forbids increasing the sentence on reconsideration. '
(Paragraph I of General Order No. 88 is here printed in full, as
follows: .

GENERAL ORDERS, } ’ WAR DEPARTMENT,
No. 88. ‘ WASHINGTON, July 14, 1919.

I. Procedure respecting the return of proceedings to courts-mairtial for
revision—The following rule of procedure prescribed by the President, modi-
fying the existing procedure respecting the return of proceedings to courts-
mm‘ti;gl for revision, is published for the information and.guidance of all
concerned. ) ’

1. No authority will return a record of trial to any military tribunal for
reconsideration of—

(@) An acquittal; .

(b) A finding of not guilty of any specification; ’

(¢) A finding of not guilty of any charge, unless the record shows a finding
of guilty on a specification laid under that charge which sufficiently alleges a
violation of some article of war; or : ’

(d) The sentence originally imposed, with a view to increpsing its severity,
unless such sentence is less than the mandatory sentence fixed by law for the
offense or offenses upon which a conviction has been had.

2, No niilitary tribunal in any proceedings on revision shall reconsider its
finding or sentence in any particular in which a return of the record of trial
for such reconsideration is herein prohibited.

3. This order will De effective from and after August 10, 1919.

(2504, A. G. 0.)
By order of the. Secretary of War:
) PeEyToN C. MARCH,
General, Chief of Staff.
Official : .
P. C. Haxris,
The Adjutant General.

Senator CuaMBerrLAIN. What led to the issuance of that regula-.
tion?

Lieut. Col. Rigey. T had a little something to do with the thing;
and so far as I know it was a direction of Gen. Crowder, given
before he went to Cuba last winter, that a form of changes in the
Manual and the Rules of Procedure should be prepared, forbidding
the return of acquittals for reconsideration, and making some other
changes.

Senator 'CmamperLaIN. That was after the war?

Lieut. Col. RieBy. That was after the war.

Senator CrAMBEELAIN, What led to it? Was it agitation on the
stubject of courts-martial?

Lieut. Col. Rigey. Of course. I do not know, sir; further than
that the direction came from (Gen. Kreger to me to prepare the
draft of that and of these changes, and I prepared and submitted
them to him before I went away last April; and during my absence
on the other side, they came out. '

Senator CuamBerLAIN, Why was not that done during the war
time ¢

Lieut. Col. Riasy. Of course, I do not know anything about that.

Senator Warke~. The date of the issuance of the order appears?’

Lieut. Col. RieBy. Yes. This was prepared last March or April,
and then. of course, it had to be submitted to the General Staff and
the War Department—the Secretary of War—and there were various
changes, so that these are not quite in the form in which the Judge
Advocate General submitted them. They are not guite as broad,
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in fact, as the Judge Advocate (xenelal submitted them, in some
vays; and they were promulgated on the 14th of July.

Senator WargreN. On the 14th of last July?

Lieut. Col. Rieny. July 14, 1919. There is also, in addition to
this general order, a copy of “(h«\nrres No. 5,” in the Manual for
Courts- Martial, also promulgated July 14, 1919 amending para-
graphs 6, 75, 76, 78, 94, 108, 109, 332-A, .367 370 and 371 of the
Manual, and amendlng Appendlx 3 to the Manual, "and also adding
a new paldgraph T6-A.

I may say that these changes cover the submission of charges and
preliminary investigations, makmg more definite rules in some ways
as to how the prehmlnary investigations shall be carried on and pro-
viding also in a cautionary form— :

(¢) Convening authorities are advised that a majority of the officers ap-
pointed on a general court-martial should have not less than a total of two years’
service, commissioned or enlisted, either in the Regular Army, the National
Guard, National Armmy— 3

Or other armed forces, except in case of emergency.

That is to make sure of some experience in the officers composing
the court.

Senator CHAMBERLAIN. Those are simply regulations that can be
changed at any time?

Lieut. Col. Rieny. Certainly, sir.

Senator CrmaMmBerrLAIN. I judge from your mentioning them that
some of these regulations are really along the lines of S. 64. The
one you have just - read practically follows S. 64. ,

Lieut. Col. Rieny. I would not say that it follows it, but it is alonO'
the same line as one clause of that.

Senator CaaMperLaIN. If it is right to do that by regulation, why
1s it not proper to do these things by law?

Lieut. Col. Rigsy. My answer to that, Senator, is that as to some
of these things it is wiser to do them in a less hard and fast form, so
that without the difficulty of having to get the statute changed you
can change them if they do not wor I well, and if you see that changes
are needed. I think many of these things should be in a somewhat
flexible form. For instance, it was suggested by Gen. Crowder,
* vou will remember, in his letter of March 10 last to the Secretary of
War, that for the purpose of trying out the plan of having a legally
qualified member of the court an order should be issued, a’ general
order, looking to that. Now, I think there is a good reason for trying
that in the first place in that way rather than by statute, because until
we have tried it in our Army we do not know whether it would be
better ultimately to have the legal adviser in the form of the ]udo'e
advocate or to have him an additional member of the court, and
under just what regulation it will best work out. A general order
can be chdnged e.\s1lv, whereas if you once embody it in a statute.
you have it in a very fixed and definite form.

Senator Crmavprrraiy. I do not know that I have any objection
to this system of doing this by regulation, but it seems to me it is

11nply an excuse for not enacting a law that is pending before the
Senate.

Lieut. Col. R1eny. Of course that is a matter of opinion, Senator.

I have not myself, however, thought of it in that way.
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Senator WarreN. You are touching upon something that has been
running through my mind, not only all through this hearing but
before, and that is that there has got to be either a different law or
a different application and a different practice at the front in com-
bat positions from the practice at home in times of absolute peace.
It seems to me that I can see how more vigorous action should be
had at the front and while within reach of the enemy than there
should be in times of peace when it is a mere matter of a little de-
linquency, where a-complaint comes in that would be tremendously
important if it were at the front. ,

Senator -CuayierpaIn. I am disposed to agree with that view,
Senator, but here, under the system that has been followed in the
United States, the punishments were even severer at home in the
camps and cantonments than they were at the battle front.

Senator WarreN. Senator, that is what I think, but as this came
up I thought perhaps the colonel would like to express himself upon
that point, because I think the situation is as you state it, and on the
other hand I think it ought to be just the reverse. .

Lieut. Col. RigBy. That is a matter, Senator, that I do have some
opinions on, that I should like to submit to you, with your permis-
gsion. But I would like first to add just a word about the character
of these rules.

Senator CraMBERLAIN. These papers will be printed in the record?

Senator WarrexN, Certainly. '

Lieut. Col. Rigry.. The further headings here are to provide for the
more careful selection of counsel for the accused, as well as of the
judge advocate. ' '

Senator CHaMBERLAIN. That is all proposed to be done by regula-
tion. :

Lieut. Col. Riepy. It is done, sir, by these regulations; which are
now in effect. '

Senator WarreN. They have been in force since what time?

Lieut. Col. Rreny. Since August 10. They were promulgated
July 14, to go into effect as of August 10, if I remember rightly as
to the date of going into effect.

(The documents referred to are here printed in the record, as
follows:) .

MANUAL FOR COURTS-MARTIAL.

CHANGES } ‘WAR DEPARTMENT,

No. 5. : WASHINGTON, July 14, 1919.

Paragraphs 6, 73, 76, 78, 94, 108, 109, 332a, 367, 370, and 371, and Appendix 3,
Manual for Courts-Martial, 1917, are changed, and paragraph 76a is added, as
follows : : ‘

6. Who competent to serve—Generally all officers in the military service of
the United States, and officers of the Marine Corps when detached for service
with the Army by order of the President, are legally competent to serve on
courts-martial for the trial of any persons who may lawfully be brought befére
such courts for trial. (A. W. 4.)

Exceptions—(a) No officer shall be eligible to sit as a member of a general
or special court-martial when he is the accuser or a witness for the prosecution
(A. W. 8. 9): but when there is_only one officer present with a command he
shall be the summary court-martial of that command and shall hear and deter-
mine cases brought before him (A. W. 10). (See chapter 8, sec. 1, par. 129.)
(b) Chaplains, veterinarians, dental surgeons, and second lieutenants in the
Quarternuster Corps are not in practice detailed as members of courts-martial.
(¢) Convening authorities are advised that a majority of the officers appointed
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on a general court-martial should have not less than a total of two years
service, commissioned or enlisted, in either the Regular Army, National Guard
National Army, or other national armed forces, when such officers can bé
detailed without manifest injury to the service. In the selection of officers for
appointment as members of courts-martial care will be taken to select those
officers of the command who are best qualified for such duty by training and
experience. (C. M. C. M. No. 5, July 14, 1919.)
(2504, A. G. 0.)
75. Submission of charges—Charges for trial by courts-martial will be pre-
. ferred only when, in the opinion of the officer preferring them, there is reason-
able ground for believing that an offense has been committed, that the accused
is guilty of the offense, and that the offense can not be properly or adequately
dealt with in any other manner. All charges for trial by courts-martial will
he prepared in triplicate, using the prescribed charge sheet as first sheet and
using such additional sheets of ordinary paper as are required. In the prepara-
tion of charges care will be taken to observe the provisions of paragraphs 65,
66, and 67, ante. In cases referred for trial to special or general courts-martial,
no indorsement will be placed on the charge sheet except the indorsement
referring the charges to a court-martial for trial. The charges, when the pre-
ferring officer recommends trial by a special or general court-martial, will be
accompanied—

(a) By a letter of transmittal addressed to the officer immediately exercising
summary court-martial jurisdiction over the command to which the accused
belongs or pertains and signed by the officer preferring the charges, which shall
contain a brief summary of the material testimony expected from each material
witness for the prosecution, as well as a reference to any known document or
other matter of evidence which may become important or necessary in the case.
It will also contain a recommendation as to the kind of court-martial, general
or special, before which the preferring officer believes the trial should be held.

(b) In the case of a soldier, the letter of transmittal will be accompanied by
properly authenticated evidence of convictions, if any, of an offense or offenses
committed by the accused during his current enlistinent and within one year
next preceding the date of the alleged commission by him of any offenses set
forth in the charges. (C. M. C. M. No. 5, July 14, 1919.)

(2504, A. G. 0.) . = .

. 6. Investigation of charges—Action~—The officer immediately exercising

summary court-martial jurisdiction over the commmand to which the accused
helongs or pertains, when a charge is received by him, examine it carefully for
the purpose of determining whether it states an offense cognizable by a military
tribunal and whether it is laid under the proper Article of War and will,
when nécessary. cause or permit a charge to be amended or & new or additional
charge to be preferred.  If, in his opinion, any charge is trivial or inconse-
quential, he will dispose of it without trial by court-martial. Where the case
presented is one which, in his opinion, should be disposed of under the one-
hundred and fourth article of war he himself will so dispose of it. He may.
without further investigation, refer the charges to a summary court-martial
for trial. If he believes that the charges should be tried by a special or a
general court-martial, he will, before taking further action thereon, either
carefully investigate them himself or cause them to be investigated by an
officer other than the one preferring the charges whose rank, experience, and
qualifications are such as to fit him for the performance of this important
duty. The officer investigating the charges will afford the accused an oppor-
tunity to make any statement, call any witness. offer any evidence, or present
any matter in explanation or extenuation of his alleged offense that he may
desire to have considered. He will, at the outset of his investigation, care-
fully warn the accused that it is not necessary for him to make any statement
with reference to the charges against him, but that if he does make one it may
be used against him. (See par. 225 (h).) The accused will not be interro-
gated without the consent of his counsel. All material testimony given by any
witness in person will be reduced to a clear, suceinet statement, which should
be read to the witness and signed by him. When it is not practicable to obtain
personal testimony from any material witness, either for the prosecution or
the defense, a written statement will be obtained, if possible, by the officer
investigating the charges of the testimony to be expected from such witness
and submitted with the report of investigation. He will also submit available
papers or documents which may serve to throw light on the case. Any written
statement made by the accused will be read over to him and he will he offered
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an 0ppprtunity tp sign it if he so desires, but he will not be required to do sa
and will be advised that it is not necessary for him to do 0. Care will be
taken to insure that the accused is fully advised of the nature of the offense
('hm'geq against him and of his legal rights in the premises. .

‘The_ 1nve§tigating officer will submit his report to the authority appointing
him, inclosing papers, documents, and the signed statements of withesses re-
ferret_l to above, in the form of an indorsement on the letter of transmittal
suhm.ltted with the charges by the preferring officer. The report will include
a 1'9101-?.nce to any known document or other matter of evidence not inclosed
but which may become important or necessary in the case. It will also include
a statement of all explanatory or extenuating circumstances which shall have
come to the attention of the investigating officer, a statement as to whether
he believes the charges c¢an be sustained, and a specific recommendation as to
the disposition thereof. An officer charged with the important duty of investi-
gating charges for trial by court-martial will maintain throughout such inves-
tigation an attitude of judicial fairness, the object of his investigation being
to prevent unjust or unnecessary trials quite as much as to establish the exist-
ence of facts upon which the accused may properly be brought to trial. When
the officer inunediately exercising summary court-martial jurisdiction over the
command to which the accused belongs or pertains is the officer preferring the
charges, he will cause them to be investigated by some officer other than him-
self before reaching a decision -as to their disposition, except where he de-
cides to refer them for trial to a summary court. When the officer preferring
the charges is the only officer with the command, and is of the opinion that the
case is one for a special or general court-martial, he will himself investigate
the charges and make the report thereof as just described.

From this investigation the officer immediately exercising summary court-
martial jurisdiction over the command to which the accused belongs or per-
tains will decide what disposition is to be made of the charges against him,
Unless such officer is the acecuser or prosecutor of the person to be tried, he
should not ordinarily forward charges to superior authority, except in cases
where he desires to recommend trigl by a court-martial not within his compe-
tency to appoint; all other cases he should dispose of without reference to
higher authority. Action forwarding charges to superior authority will be
in the form of an indorsement on the letter of transmittal submitted by the
officer preferring the charges, following the report of investigation. The letter
of transmittal, together with all indorsements thereon, will be referred with
the charges to the trial judge advocate for.his information in preparing the
case for trial, but neither this document, nor any part thereof, will be shown
to the court or any member thereof. In case of trial by general court-martial
the letter of transimittal with all indorsements thereon will be forwarded to the
Judee Advocate General with the record of trial.

Iach commanding officer superior to the one immediately exercising sum-
mary court-martial jurisdiction over the accused into whose hands charges
may officially come will either refer them to a court-martial within his juris-
dietion for trial, forward them to the next superior authority exercising court-
martial jurisdiction over the command to which the accused belongs or per-
tains, or otherwise dispose of them as circumstances may appear to require.
(C. M. C. M. No. 5, July 14, 1919.)

(250.4, A. G. O.) ’

T6n. Further investigation of general court-martial charges.—Before direct-
ing the trial of any charge by general court-martial or military (30111111i§si0n, .the
convening authority will refer it to his staff judge advocate for cons1derat10}1.
Should the investigation of the charges appear not to be complete and satis-
factory, the charges may be returned for further investigation, t(). be c_nn(luc'ted,
reported, considered, and acted upon in like manner as the m'i_gmal investiga-
tion; or, in a proper case, the necessary further investigation may, when
practicable, be conducted by the staff judge advocate, an inspector, or' other
suitable officer through direct correspondence or personal interview. Should any
charge or specification appear to be improperly drawn, the staff judge.advocate
may secure its correction or the substitution of another through direct cor-
respondence or personal interview. The staff judge advocate may, over the
signature of the officer preferring the charges, make corrections in th.e phra_se-
ology of any charge or specification by addition, substitution, or elimination
whenever such correction does not change the substantive character of the
charge’ or specification as preferred by the officer signing it. He may also

132265—19—>p1 5——10
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properly cause new or substituted specifications and charges, hased upon the
indicated competent evidence, to be preferred. When these charges are returned
by the staff judge advocate to the convening authority, he should advise the

" latter that they are correct in form and appropriate to the indicated competent
evidence in the case, and whether or not in the opinion of the judge advocate
a prima facie case justifying trial exists, The duties herein prescribed for a
staff judge advocate will be performed by the officer acting as such if no judge
advocate is on duty on the staff of the convening authority. (C. M. C. M. No. 5,
July 14, 1919.) i

(2504, A. G. O0.)

78. Determination of proper trial court—When an officer who exercises court-
martial jurisdiction receives charges against an enlisted man and bas decided
that the case requires trial by court-martial, it is his duty to consider whether
such trial should be by summary, special, or general court-martial. Subject to
Jjurisdictional limitations, he should not withhold charges from trial by special
or summary court solely for the reason that the maximum limit of punishment
is beyond the jurisdiction of such courts to impose. On the other hand, he
should not refer to special or summary court-martial offenses which, by
reason of their inherent gravity or the circumstances surrounding their com-
mission, merit greater formality of trial or more condign punishment than is
found in the pocedure or jurisdiction of such courts. As a general rule no case
should be tried by a special or general court-martial in which, under the ap-
parent circumstances of the case, adequate punishment can be imposed by a
summary court-martial; and no case should be tried by a general court-martial
in which, under the apparent circumstances of -the case, including the previous
military record of the accused, adequate punishment can be imposed by a
summary or special court-martial. Beyond this no fixed rule can be laid down,
and the matter must be decided after careful consideration by commanding.

- officers. (C. M. C. M. No. 5, July 14, 1919.)
(250.4, A. G. 0.) . .

94. Selection—The prompt, speedy, and thorough trial of a court-martial
case is largely dependent upon the judge advocate. He will, accordingly, be
carefully selected. Where it can be avoided no officer who has not had experi-
ence as a judge advocate will be detailed as judge advocate of a general court-
martial unless he has had experience as a member and as an assistant judge
advocate of a court-martial and is otherwise qualified by character and attain-
ments for this duty. (C. M. C. M. No. 5, July 14, 1919.)

(250.4, A. G. 0.)

108. Counsel—The accused shall have the right to be represented in his de-
fense hefore a general or special court-martial by civilian counsel of his own
selection, or by militury counsel of his own selection if such counsel be reason-
ably available. Military counsel will be detailed as soon as practicable after
arrest or confinement. Civilian counsel will not be provided at the expenst of
the Government, ] :

Should the accused request the appointment as his counsel of an officer sta
tioned at the station where the court sits, and such officer be not a member
of the court, the commanding officer will appoint such officer as counsel if he is
reasonably available. Should the commanding officer decide that the officer
desired by the accused is not reasonably available, the accused may appeal to
the officer appointing the court, whose decision shall be final. If the counsel
desired by the accused is not under the control of the commanding officer
where the trial is held, application for counsel will be submitted by the accused
in writing to the appointing authority, whose decision as to whether the.officer
desired is * reasonably available” is final.

Every officer convening a general or special court-martial will, in the conven-
ing order, detail a defense counsel for the court whose duty it shall be to act
as counsel for all acensed persons tried by that court except those who have
counsel of their own selection. In this latter case, the defense_ counsel may,
hy mutual agreement hetween himself and counsel selected by the accused, act
as associate counsel. Officers so detailed should have the qualifications described
in paragraph 94 for judge advocates, and should be selected with the same care.
(C. M. . M. No. 5, July 14, 1919.)

(2504, A. G. O.) 5 .

109. An ofticer acting as counsel before a general or special court-r.nartml
should perform such duties as usually devolve upon the counsel for a defendant
before civil courts in criminal cases. He should gzuard the interests of the
accused by all honorable and legitimate means known to the law, but should
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not obstruct the proceedings with frivolous and manifestly useless objections
or discussions. Ample opportunity will be given to judge advocates and counsel
tor accused preperly to prepare the prosecution and defense of ‘each case re-
spectively, and for that purpose they will be excused from any other duty that
may interfere with such work. (C. M. C. M. No. 5, July 14, 1919.)

. (250.4, A. G. 0.)

332a (Added by C. M. C. M. No. 1, and changed by C. M. C. M. No. 4.)
When an ofticer or enlisted man has been tried by a general or special court-
martial and acquitted, or has heen convicted and the sentence does not include
dismissal, dishonorable discharge, or confinement, the judge advocate will at
once notify the commanding officer in writing, directly, of the fact that neither
dismissal, dishonorable discharge, nor confinement has been imposed on the
accused, whereupon the commanding officer will at once release the accused
from confinement or arrest, provided he is not awaiting trial or result of trial
under other charges. No officer or enlisted man so released shall be ordered

. to duty outside of the jurisdiction of the reviewing authority until the case
shall have been finally disposed of. (Dig. Ops. J. A. G., May, 1918, p. 67,)
(C. M. C. M. No, 5, July i4, 1919.) .

i (2504, A. G. O.) ;

367. (Changed by C. M. C. M. No. 4.) By appointing authority.—(a)
Records of triad by general courts-martial.—After having been acted upon by
the officer appointing the court, or by the officer commanding for the time
being, the record of each trial by general court-martial, with the decisions and
orders of the appointing authority made thereon, will be transmitted directly
to the Judge Advocate General of the Army accompanied by the statement of
service, if there be any; five copies of the order, if there be any, promulgating
the result of the trial, and the letter of transmittal provided for in paragraph
75, with all indorsements thereon,

(b) Records of trial by special cowrts-martial.—After having heen acted
upon by the officer appointing the court, or by the officer commanding for the
time heing, the record of each trial by special court-martial, accompanied by
a copy of the order publishing the result of the trial, will be forwarded,
ordinarily without indorsement or letter of transmittal, to the officer exercising
general court-martial judisdiction over the command, there to be filed in the
office of the Judge Advocate until the statistical information in it required for
the annual report of the Judge Advocate has been secured, when it may be
destroyed.

(¢) Records of trial by summary courts-martial—The several records, of
trial by summary courts-martial within a command shall be filed together in
the office of the commanding officer and shall constitute the summary court
record of the command.

(d) Reports of trial by swmmary courts-maertiel—The report of trial by
summary court (copy of record of trial) will, with the least practicable
delay after action has been taken on the sentence, be completed and transmitted
to the officer exercising general court-martial jurisdiction oved the command,
there to be filed in the office of the Judge Advocate until the statistical in-
formation in it required for the annual report of the Judge Advocate has been’
secured, when it may be destroyed. (C. M. C. M. No. 5, July 14, 1919.)

(250. 4, A. G. O.)

370. (Changed by C. M. C. M. No. 4.) Action by reviewing authority and
record thereof.—Every record of trial by general court-martial or military
commission received by a reviewing or confirnring authority will be referred by
him to his staff Judge Advocate for examination. The latter will carefully
examine the record and recommend orally or in writing the action which, in
his opinion, should be taken thereon. The duties herein defined for a staft
Judge Advocate will be performed by the officer acting as such if no Judge
Advocate is on duty on the staff of the convening authority. ,

The reviewing authority will state at the end of the record of trial in each
case his decisions and orders. (C. M. C. M. No. 5, July 14, 1919.)

(250. 4, A. G. 0.) ) :

371. (Changed by C. M. C. M. No. 4.) - Sentence not effective until approved.—
No sentence of a court-martial shall be carried into execution until the same
shall have heen approved by the reviewing authority as defined in paragraphs
369 and 874. Upon acquittal, or upon conviction where the sentence does not

" include dismissal, dishonorable discharge or confinement, the accussed should
he released from confinement or arrest as provided in paragraph 332a. The
announcement of the result of trial in orders is not necessary to the validity
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of the sentence or acquittal. It is not necessary for the reviewing authority
to approve the findings and proceedings. (C. M. C. M. No. 5, July 14 1919')
(250. 4, A. G. 0.) T

Appendir 3—Change paragraphs 1 and 2 under “ Instructions” to read as
follows :

1. Submission of charges.—Charges for trial by courts-martial will be pre-
ferred only wheu, in the opinion of the officer preferring them, there is reason-
3lble {:round for believing that an offense has been committed, that the accused
is guilty of the offense, and that the offense can not be properly or adequately
dealt with in any other manner. All charges for trail by courts-martial will
he prepared in triplicate. using the prescribed charge sheet as a first sheet and
using such additional sheets of ordinary paper as are required. In the prepa-
ration of charges care will be taken to observe the provisions of paragraphs 65,
66, and 67, ante. In cases referred for trial to special or general courts-martial,
no indorsement will be placed on the charge sheet except the indorsement re- -
ferr?ng the charges to a court-martial for trial. The charges, when' the pre-
ferring officer recommends trial by a special or general court-martial, will be
qccompanied— g N

(@) By a letter of transmittal addressed to the officer immediately exercising
summary court-martial jurisdiction over the command to which the accused
belongs or pertains and signed by the officer preferring the charges, which shall
contain a brief sulnmary of the material testimony expected from each material
witness for the prosecution, as well as a reference to any known document or
other matter of evidence which may become important or necessary in the case.
It will also contain a recommendation as to the kind of court-martial, general
or special, before which the preferring officer believes the trial should be held.

(b) In the case of a soldier, the letter of transmittal will be accompanied
by properly authenticated evidence of convictions, if any, of an offense or
offenses committed by the accused during his current enlistment and within
one year next preceding the date of the alleged commission by him of uny
offenses set forth in the charges. (M. C. M., par. 75.)

2. Investigation of charges—Action.—The officer immediately exercising sum-
mary court-martial jurisdiction over the command to which the accused belongs
or pertains, will. when a charge is received by him, examine it carefully for
the purpose of determining whether it states an offense cognizable by a military
tribunal and whether it is laid under the proper article of war and will, when
necessary, cause or permit a charge to be amended or a new or additional
charge to be preferred. If. in his opinion, any charge is trivial or inconse-
quential, he will dispose of it without trial by court-martial. Where the case
presented is one which, in his opinion, should be disposed of under the one
hundred and fourth article of war, he himself will so dispose of it. He may,
without further investigation, refer the charges to a summary court-martial
for trial. If he believes that the charges should be tried by a special or a
general court-martial, he will, hefore taking further action thereon, either care-
fully investigate them himself, or cause them to be investigated by an officer,
+other than the one preferring the charges, whose rank, experience, and qualifi-
ecations are such as to fit him for the performance of this important duty. The
officer investigating the charges will afford the accused an opportunity to make
any statement, call any witness, offer any evidence, or present any matter in
explanation or extenuation of his alleged offense that he may desire to have
considered. He will, at the outset of his investigation, carefully warn the
accused that it is not necessary for him to make any statement with reference
to the charges against him, but that if he does make one, it may be used
naainst him.  (See par. 223 (1).) The accused will not be interrogated with-
out the consent of his counsel. All material testimony given by any witness in
person will be reduced to a clear, succinet statement, which should be read to
the withess and &igned by him. When it is not practicable to obtain personal
testimeny from any material witness, either for the prosecution or the defense,
a written statement will be obtained. if possible, by the officer investigating the
charges, of the estimony to be expected from such witness and submitted with
the report of investigation. He will also submit available papers or documents
which may serve to throw light on the case. Any written statement made by
the accused will be read over to him and he will be offered an opportunity to
sign it, if hie o desires, but he will not be required to do so and will be advised
that it is not necessary for him to do so. Care will be taken to insure that the
accused is fully advised of the nature of the offense charged against him and of
his legal rights in the premises.
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The investigating officer will submit his report to the authotity appointing
him, inclosing papers, documents, and the signed statements of witnesses re-
ferred to ul_)ove, in the form of an indorsement on the letter of transmittal sub-
mitted with the charges by the preferring officer. The report will include a
reference to any known document .oir other matter of .evidence not inclosed but
which may become important or necessary in the case. It will also include a
statement of all explanatory or extenuating circumstances which shall have
come to the attention of the investigating officer, a1 statement as to whether he
believes the charges can be sustained, and a specific recommendation as to the
disposition thereof. An officer charged with the important duiy of investigating
charges for trial by court-martial will maintain throughout such investigation
an attitude of judicial fairness, the object of his investigation being to prevent
unjust or unnecessary trials quite as much as to establish the existence of facts
upen which the accused may preperly be brought to trial. When the officer
immediately exercising summary court-martial jurisdiction over the command
to which the accused belongs or pertains is the officer preferring the charges,
he will cause them to be investigated by some officer other than himselt bLefore
reaching a decision as to their disposition, except where he decides to refer
them for trial to a summary court. When the officer preferring the chages.is
the only officer with the command, and is of the opinion that the case is one
for a special or general court-martial, he will himself investigate the charges
and make the report thereof as just described.

From this investigation the officer immediately exercising sunmnary court-
martial jurisdiction over the command to which thé accused belongs or pertains
will decide what disposition is to be made of the charges against him. TUnless
such officer is the accuser or prosecutor of the person to be tried, he should not
ordinarily forward charges to superior authority, except in cases where he desires
to recommend trial by a court-martial not within his competency to appeint; all
other cases he should dispose of without reference to higher authority. Action
forwarding charges to superior authority will be in the form of an indorsement
on the letter of transmittal submitted by the officer preferring the charges, fol-
lowing the report of investigation. The letter of transmittal, together with all
indorsements thereon, will be referred with the charges to the trial judge
advocate for his information in preparing the case for trial, but neither this
document nor any part thereof will be shown to the court or any member thereof.
In case of trial by general court-martial the letter of transmittal with all
indorsements thereon will be forwarded to the Judge Advocate General with
the record of trial.

Each commanding officer superior to the one immediately exercising sum-
mary court-martial jurisdiction over the accused into whose hands charges
may otlicially come will either refer them to a court-martial within his juris-
diction for trial, forward them to the next superior authority exercising court-
martial jurisdiction over the command to which the accused belongs or pertains,
or otherwise dispose of them as circumstances may appear to require. (M. C. M,,
par. 76.) (C. M. C. M. No. 5, July 14, 1919.)

(250.4, A. G. 0.)
By order of the Secretary of War:
PreyroN C. MARCH,
General, Chief of Staff.
Official:
P. C. HARRIS,
The Adjutant General. .

Senator CHaMBrErLAIN. Have these orders been published?

Lieut. Col. Rieey. Yes; Senator. )

Senator CHaMBERLAIN. In what official document may they be
found ? o .

Lieut. Col. Riger. The general order can be found in the general
orders that are promulgated and published.

The Cuamryax., Will you have a dozen copies sent up here? I
suppose they are regularly numbered? )

Lieut. Col. Riory. Yes. .

‘Senator Warrex. Please send them up here at your convenience.
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Lieut. Col. Riery. With pleasure. The changes will, of course,
appear in the next publication of the Manual. Meantime they are
sent out in circular form.

As to the matter we were speaking of a moment ago, Senator——

Senator Wakren. In view of the fact that some of our newspaper
friends have come in, let me say this: I understood you in the com-
mencement of your testimony to state that your position had been
and is now, in the Judge Advocate General’s Office, that of the legis-
Iative committee, so that such matters as this which you have just
presented would either originate with you or would be submitted
to you. »

Lieut. Col. Ricry. Matters of expected congressional legislation,
matters to be submitted to Congress, go through our section. These
matters of the drafting of proposed amendments to the Manunal and
things of that sort would not necessarily go to our section. I was
simply detailed to do that work last March, T suppose because of
the fact that T had prepared a study of the foreign statutes and
was somewhat familiar with them. :

Senator ('rranmserraTx. In that connection, Gen. Ansell was sent
over to Europe for this purpose at one time, was he not?

Lieut. Col. Rieey. Yes:; Gen. Ansell went over in 1918. My under-
standing was that Gen. Ansell’s investigation was in a way broader
and in another way narrower than mine. He was not limited to
an investigation of the court-martial system entirely. He was
examining other things. On the other hand, he was rather exam-
ining those court-martial systems, as I understood it, more from
the standpoint of getting the laws and regulations in force, and
not attempting to find out, as T was specifically directed to do,
so much how the systems worked in practice. '

Senator CriamsrrraiN. Was not that a part of his duty, to do
just what you have done?

Lieut. Col. Rieny. Of course T only know by hearsay and infer-
ence. I do not quite gather that from the form of his report.

Senator CHAMBERLAIN. You say he was not limited, but was he
not limited by the assistance given him? He had no assistants,
had he?

Lieut. Col. Rigr. Of course I do not know anything about that,
Senator. I only know about Gen. Ansell’s mission from his report,
and not in a definite way. ‘

Senator CraMeeErLars. What assistants did they furnish you in
the way of interpreters, clerks, and stenographers? .

Lieut. Col. Ricy. T was assigned one major, Maj. Wells, to assist
me, who as I testified yesterday. did the work chiefly in Belgium, .
and also was with me in other interviews: and I was also furnished
the assistance of one second lieutenant who was a lawyer

Senator CHAMBERLAIN. Who was he? ) .

Lieut. Col. Riesy. Second Lieut. Frank Feuille; and Regimental
Sergeant Major Leroy Vander Burgh, who was a New York lawyer,
of the Judge Advocate General’s Department. He was a very capable
" young man. Then T had the assistance of Lieut. Ely M. Behar,
who was a French interpreter, and of Second Lieut. Henry Bosson,
who was translating the Scandinavian languages, and then a major
of The Adjutant General’s Department was assigned as executive
officer, or office manager. .
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~ Senator CHAMBERLAIN. Who was that?

Lieut. Col. Riey. Maj. John W. Llufrio; and I succeeded in
borrowing from the peace commission for a time the services of
a French court stenographer whom they were using, and he went
with me to some of these interviews with the French officials, and
attended French courts martial. He proved himself a very cap-
able man also. Capt. Pierce of the interpreters’ bureau of the
peace commiission was also good enough to go with me several
times to help out in interpreting; as was also Capt. McFadden,
assistant military attaché in Paris. And I had a stenographer
who was a sergeant major in the Judge Advocate General’s’ De-
partment, Sergeant Major Henry J. Celse. Then I was given the
services of other stenographers and field clerks-and some civilian
translators who were just assigned to me by the officers over
there in Paris from time to time as I needed them; or I think I
got two field clerks from Chaumont; and three or four from Tours
just before I came home, to help in arranging my material. I was
really handicapped. I had hoped I might get some money with
which to work, but T did not succeed in getting a penny, so I was
really put to it to borrow assistants as I conld. I was allowed my
actual expenses for subsistence, not to exceed $5 a day, and my
actual traveling expenses, which I understand is the same that Gen.
Ansell was allowed.

Senator CHaMBERLAIN. All of these men whom you have named,
practically, received their salaries as officers and men of the Army?

Lieut. Col. Riesy. Certainly; but there was no special allowance
made for any of them at all. They were loaned to me. That was
rather easier right then than it might have been otherwise, be-
cause different organizations were just waiting for their turns to
2o home. .

Senator CumamBerLaiN. May T ask you when you come to revise
your testimony to give the personnel, the names and official posi-
tions, of all those who assisted you? .

Lieut. Col. Rieny. I will be very glad to do so if I have not
done it completely. T have the names.

Senator CHAMBERLAIN. You may want to correct them when you
look over your testimony. '

Lieut. Col. Rigny. T will be glad to check the names.

Senator CraMBERLAIN. You had an ample force to accomplish
the purposes of vour mission?

Lieut. Col. Riey. Oh, yes; in-a way, Senator; but not to do -
all that T wanted to do.

Senator CraMserLAIN. When did you go over?

Lieut. Col. Ricpy. I sailed on April 7, and arrived in Paris on
April 16, :

Senator CramprrraiN. And when did you finish your work over
there?

Lieut. Col. Rieny. I really did not finish the work. I should
have had two or t};ree weeks more, but T was directed to return
s0 as to be home by the 31st of July, and I dropped the work in
time to do that, or to get here within two or three days later. Un-
fortunately T was held, not being able to get a boat for a few days.

Senator CraMBERLAIN, That was all in this year?
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~ Lieut. Co] Rieey. That was all in this year, yes. I was in France
from April 16, the date I arrived—I arrived in Brest on April 15—
until July 30, the date when I sailed fron Brest.

Senator Warzen. 1 do not want to go too far afield, but I wish to
ask you, have you had occasion, either “before you went over there or
since you returned, to look into court-martial matters in other
‘armies and other countries than France and England; that is, in
Italy and perhaps in Germany? We are not supposed to know
anything about that, _

Lieut. Col. Riany. I confess T do not know much of the German
system. I did succeed pretty nearly the last thing I did before I left,
in getting quite a lot of the German material, coples of their codes
and quite a lot of material which T did not have time to examine
before 1 left, because I'was immediately coming home; and I have
not had time to examine it yet. I have it, but lave not had time to
eXamine it.

Senator WarreN. I do not care to lead you into any detailed
statement, but I did not know but you might have some general
statement, to make as a comparison between the system of our coun-
try and that of some other country, or by way of companson be-
tween England and France and the other countries.

Lieut. Col. Riery. As to some of those countries I have, and with
your permission I will simply refer to that as I go along in connec-
tion with what I say on the different points about the countrles I
have more specially investigated.

Now I find that I am at liberty to offer here and will be (rlad to
offer these statistics of the French courts-martial during the war,
which were given to me, and which, as I say, do not show the sever ity
of the sentences or the number of death sentences, but do cover the
number of cases tried of different kinds. )

Senator WARReN. Is that simply a statement of the cases tried by
the French?

Lieut. Col. Rieey. That presents a statement of all the cases tried,
the number of charges brought, the number of charges not sent to
trial, the number of acquittals, all that sort of thing, qlute in detail ;
but without a statement of the quantum of the sentences.

Senator CHAMBERLAIN. By whom was that furnished to you?

Lieut. Col. Rigry. By the under secretary of state for military
justice in France, M. Edouard Ignace.

Senator CraMBERLAIN. Does it give the number of appeals and the
disposition of the cases on appeal?

Lieut. Col. Riey. No, Senator, it does not and it was impossible
to get definite statistics on that. I will say that this is an English
translation of the original French which was handed to me. T tried
to get statistics on appeals, and I got estimates, I could not get
definite statistics. The estimates that were given to me were that

~around 25 per cent, between 25 and 30 per cent, of the cases are ap-
pealed. '
. Senator WARrREN. Are those ﬁtrures given in this document?
Lieut. Col. Rrepy. Noj; I was %mlply verbally told that.
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(The document referred to is as follows:)
Complaint not Quashed . . \
entertained. (“nonlieu’). Ordered for trial. Acquittals.
Military {Ordinary| Military |Ordinary| Military 'Ordinary| Military [Ordinary
code. law. code. law. code. law. code, law.
1914. !
Armies... 161 138 606 221 4,255 1,861 1,104 444
Interior. . . 962 116 2,128 692 3,109 | 1,347 588 250
Moroceo.............. 25 8 16 3 276 | 101 50 16
»Total........ 1,448 262 2,750 916 7,640 | 3,309 1,742 710
1915, i
1,021 347 1,625 584 15,419 6,733 2,871 1,260
Interior.. 2,442 378 4,529 2,013 15,711 5,907 2,503 1 . 922
Morocco.. 159 22 139 70 1,161 47 92 55
Total........... 3,622 747 6,303 2,667 | 32,201 | 13,087 5,466 2,237
1916.
9. g 011, TR P, 1,893 584 2,009 5 24,154 4,723 2,122 659
Interior . . ) 2,534 367 3,117 1,494 | 15,656 5,722 1,506 878
Morocco.. ... 88 32 98 67 1,033 306 43 23
Total........... 4,515 983 | 5,224 2,121 {40,863 | 10,751 3,671 1,560
1917 g
Armies............... 2,408 459 2,594 754 35,767 3,223 1,830 603
Interior. 2,389 539 2,320 1,665 | 16,409 7,020 1,073 1,037
Morocco.....oooo..... 77 27 148 119 1,898 407 105 45
Total........... 4,874 1,025 5,062 2,538 | 54,074 | 10,650 3,008 | 1,685
1918.
Armies............... 1,898 414 2,158 851 23,763 4,444 1,473 695
Interior.............. 1,554 472 1,585 1,441 14,326 7,111 1,048 1,208
Moroceo.............. 64 38 63 64 1,030 23 26
Total........... 3,516 924 3,806 2,356 39,119 11,841 2,544 1,9?
Grand total....| 17,975 3,041 | 23,145 | 10,508 | 173,987 | 49,638 | 16,431 8,121
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1 Complete statistics of courts-martial for 1918 have n_‘ot yet come to hand.

Senator CrHaMBERLAIN. That covers the French courts-martial dur-
ing the whole period of the war?

Lieut. Col. Riepy. Yes. As I say, I was informed that from 25
to 30 per cent of the cases were appealed, but that less than 10 per
cent of those appealed were reversed, or sent back for new trial.
In the armies on active service, the appeals were practically limited
to death cases. :

Senator Warren. Was it only 10 per cent of the number appealed,
or was it 10 per cent of the whole number of cases that were re-
versed or sent back? )

Lieut. Col. Ricy. Only 10 per cent of the cases appealed, which
would be about 24 per cent of the whole number of cases tried.

Senator WARReN. That is what I wanted. I wanted to establish
the fact, whatever it might be. :

Lieut. Col. Riey. That was the situation. That, of course, re-
lates only to the regular courts. In the cases in the “ special courts,”
there was no appeal at all, and until 1917 there was no provision for
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stay of execution. - In 1917 there was a direction from the President
to stay executions in cases where death was adjudged by the “ special
courts 7 until they could be submitted to the President for exami-
nation.

I just want to add to what I said the last thing yesterday, in
answer to a question of Senator Warren, I believe, about those cases
of lt;he men who were restored to duty from the disciplinary bar-
racks. ,

Senator CHAMBERLAIN. At Leavenworth?

Lieut. Col. RieBy. Referring to the cases cited in Senator Cham-
berlain’s speech, I want to add that our records show really two
cases, either one of which might, as it left the court-martial,
have been the case mentioned of the 17-year-old boy sentenced to 10
vears for sleeping on post. One is the Urben case, 114717, and the
other is either the Sabbri case or the Walworth case. I seem to have
those two names—Sabbri and Walworth—confused in my mind,

somehow. It is one or the other of them. T had assumed, however,
" and do assume, that the Senator was not referring to the Urben case,
because in that case the reviewing authority cut down the sentence
to a guardhouse sentence of six months. The other case to which I
was referring yesterday, where the man was restored after nine
months in the disciplinary barracks, is, as I say, either the Walworth
or the Sabbri case. -

Senator Warren. I had no idea of singling out any persons, but
T wanted to know the general plan. I had supposed all these years—
not since the question has come up before us, but all the years be-
fore—that the disciplinary barracks were on a different plan than
county jails or State penitentiaries. I assumed that the men were
sent to the disciplinary barracks with the intention of getting them
out and getting them into the service as fast as possible, provided
they were worthy; and if not, to get them out of the Army.

Lieut. Col. Riesy. That is my understanding also, Senator; and
my memory is that in pursuance of that policy 1.182 men were re-
stored in that way to the colors from the Fort Leavenworth barracks
alone during the year 1918,

Senator WarreN. I only wanted to know whether that is the plan
or not. It ought to be, and I wanted to know whether it really is.
How many men do you say were restored to the colors?

Lieut. Col. RigBy. One thousand one hundred and eighty-two; is
my memory ; but that is only memory and may be wrong.

Senator Warren. Within the one year?

Lieut. Col. Rieey. Within the one year, from the one barracks.

Senator WarreN. How many were committed there?

Lieut. Col. RieBy. I would have to look up those figures.

Senator Warren. Can you approximate the proportion?

Lieut. Col. Rieny. It would not be safe for me to try. I do not
know how many were restored from Fort Jay, or how many were
restored from Alcatraz. I could easily get and put into the record
those figures for you, however, covering the committals to the three
institutions and the restorations from the three, : .

Senator WarreN. We ought to have these figures, because that 1s
the point we ought to get above all others, so as to see what is done;
and if there is to be a change made, this Congress ought to be in a
position to propose the change.

\



524 ESTABLISHMENT OF MILITARY JUSTICE.

have it inserted.

Senator Warrex, Certainly. ,

Lieut. Col. Rieny. The figures, as given to me by Lieut. Col. Dins:
more, the Chief of the Statistical Division of the Judge Advoecate
General’s Office, are as follows: For the period April 1, 1917, to
July 31, 1919, the committals to all the disciplinary barracks
amounted to 11,492; and the total restorations to the colors from the
same barracks were 2.528. On April 1, 1917, there were 2,100 per-
sons in confinement in the various disciplinary barracks. On August
30, 1919, the number so in confinement in those barracks was 3,728 ;
which 15 only 1,628 more than before we entered the war,

Senator CHaMBERLATN. Taking the Sabbri case to which you have
referred—and I really do not remember to what case I referred in
my speech—it would seem from the fact that he was committed for
a long term, and practically restored to the colors or given an oppor-
tunity to be restored to the colors within nine months, that there is
much force in the suggestion of Gen. O’'Ryan and others that the
original sentences were in the nature of sentences én terrorem.

Lieut. Col. Riey. I might say to you, Senator, that that is quite
in line with what was told me soon after I entered the service. 1
suppose I had the same experience that every other lawyer coming
from civil life into the Judge Advocate General’s office had, when
I was set to examining records and found some of these startlingly
long sentences. Of course, while I was first in the “ retained in serv-
ice” section this did not come before me, but immediately when I
was transferred to the disciplinary barracks section I noticed them,
and I went to the chief of my section and asked about it, and he
said to me, “ You must remember that these do not really necessarily
mean what they say, because these are disciplinary barracks cases
and these men have a chance to be restored to the colors; and then
beside that, this is during the war, and they have to maintain dis-
cipline in the Army, and undoubtedly after the war is over there
will be some kind of a review of the cases, something of that kind.”,
Of course I am not quoting the exact language, or trying to do so,
but that was the impression on my mind. : :

Senator CHAMBERLAIN. AS a matter of fact, Colonel, when you
first went into the service you approved of some system of review or
appeal, with power to modify or reverse, did you not?

Lieut. Col. Riepy. Yes; and I still do.

Senator CHAMBERLAIN. Do you still have that view ¢

Lieut. Col. RisBy. Yes; very strongly.

Senator CHaMBeBLAIN. I am glad to know that. You find it very
generally amongst the lawyers who have come into the service irom
civil life, do you not? _ ,

Lieut. Col. Rieey. I think so; and not only among them, but
among the Regular officers also. "I do not think I know of anyone
who has seriously considered the question who does not think there
should be some such power.

Senator CHAMBERLAIN. As you construed section 1199 of the Re-
vised Statutes, when you first went into the service you thought they
"had a greater power than was being exercised by the Judge Advo-
cate General, did you not?

Lieut. Col. Riery. If that may be added to my statement I will



ESTABLISHMENT OF MILITARY JUSTICE. 525

Lieut. Col. Rieny. No, sir; I never did. Of course, it is fair to
say, Senator, that I was not in the office in 1917. T came into the
service In August, 1918, and my attention was never really called
to this until some time along last Christmas. ’

- Senator CraMBERLAIN. You came in as a captain ?

Licut. Col. Rieny. I came in as a major.

Senator CHAMBERLAIN, And you were promoted when ¢

Lieut. Col. Rieey. Promoted to a lieutenant colonelcy last April.
I forget the exact date. The promotion came to me by cablegram
while I was over on the other side. '
© Senator CaamMBrrLAIN. I believe there are two bar association com-
mittee reports, a majority report and a minority report.

Lieut. Col. RieBy. Yes. _ :

Senator CraMBerLAIN. Both those reports. as well as the Kernan
report, recommend some kind of appellate tribunal, do they not?

Lieut. Col. Rieny. I so understand.

Senator CHAMBERLAIN. The difference between the so-called mili-
taristic view, if I may so designate it, and the civilian view of it
is that on the one hand it is insisted that this whole business onght to
be done within the military tribunal itself and the others contend
for some sort of a civil appellate tribunal. - ' ‘

Lieut. Col. Rieny. Of course, Senator, T would not like to sub-
scribe to your use of the word “ militaristic,” because I do not think
those who- favor the plan recommended, for instance, by Gen.
Crowder, are necessarily any more “ militaristic ” than the others.

Senator Cmamserrain. Of course, 'that is only a question of
opinion.

Lieut. Col. Rigey. T am frank to say to yvou, sir, that my own opin-
ion has been, and is, in favor of the ultimate appellate power being
vested in the President as Commander in Chief of the Army. It
seems to me that is the logical place to put it; and also that that is
in accord with the practice in the British system, which is the near-
est akin to ours. :

Senator CHAMBERLAIN. In theory there is mo objection to that,
but in practice it is a physical impossibility for the President to
review these cases.

Lieut. Col. RieBy. In practice, Senator, as I understand it, that
would mean always the same kind of review that we now have; that
is, it would be done on the advice of the Judge Advocate General.

Senator CHAMBERLAIN. Surely. ' .

Lieut. Col. Riesy. As it is in Great Britain; and that, it seems to
me, is the right way to do it. In other words, I think the review
should be a careful legal review, and the President advised in that
way, leaving the President in the last analysis free to act on his ewn
judgment.

~

Senator CraMperLaiN. Still, the great difference between the Brit-
ish system as you have narrated it and our system js that in Great
Britain the judge advocate general is completely dissociated from
the military establishment. He is a eivilian, while here your tribunal
would still he within the military régime. :

Lieut. Col. Rieny. Well . .

Senator CrHayurrLaN., Within the military establishment? .

Lieut. Col. Riapy. That is in a sense true. Senator: but not quite
in the way you put it. ~It is also true, of course, that while the
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British judge advocate general is a civilian, he reports tlnough a
military officer, namely, the deputy adjutant general, who reviews
his work; so that it is much on the same plan as ours.

Senator CuampervaiN. But you have stated that in nearly if not
all the cases the opinion of the judge advocate general is followed
both by the deputy adjutant general and by the attome) general. -

Lieut. Col. Riey. In neally all cases; I think about the same as
with us. There is no great ditference that I can see, one way or the
other, between the British plan and our plan in that regard.

Senator CHaMBERLAIN. Colonel, let us be perfectly frank about
it.. The cases that stand out in this hearing so far are those of
the four young men who were sentenced to be shot in France.
The record that Gen. Crowder has made is one of presenting a
solid military front in the disposition of those cases. He has so -
stated in his letter to the Chief of Staff. A mah ought not to be
influenced by that consideration. It ought to be a consideration
first, of doing justice to the young men, rather than the presenting
of a solid military front with reference to the disposition of the
cases. .

Lieut. Col. Ricey. Senator, I can only say that I can not read
Ahat letter of April 5, 1918, in that way. My reading of that letter
is that the letter strongly pointed to clemency; and my reading of
the Judge Advocate General’s memorandum of April 16, in which
he gathered up together the cases cited in Lieut. Col. Clark's me-
motrandum of April 10, and the cases cited, together with the argu-
ments in Gen. Ansell’s memorandum of Apnl 15, which were Sl
put together and sent to the Chief of Staff, is that it, to my mind,
constitutes a very strong presentation of the reasons for demencw,
and points very strongly to clemency. It is very true that he very
caretully said fhat he did not want to formally reopen the case. He
was very careful not to invite conflict with the Chief of Staff if he
could avoid it; but to my mind that memorandum of April 16 was
a very effective argument for clemency ; and 1 can not help thinking
it had a great deal to do with the clemency ultimately given in those
cases.

Senator CramBERLAIN. That is a difference in the construction of
what took place.

Lieut. Col. Riosy. Wholly and entirely so.

Senator CuaMBrRLATN. I take a different view of it; and it seems
to me now, in the light of the history of those cases, that a firm
recommendation for clemency on the part of Gen. Crowder would
have brought about the results you seem to think he wanted.

Lieut. Col. Ricey. Of course, that is only an opinion on the con-
struction of the papers. ,

Senator CHaMBERLAIN. Yes: that is all. The language speaks for
itself. But however that may be, that is the great difference between
the British system and the American system. The appellate tribunal
there is civilian, and it does not interfere with the military discipline
of the Army, because it goes thlouoh military channels in. the last.
analysis.

Lieut. Col. Rrepy. I think it is true that the only substantial dif-
ference between their plan and ours is that their judge advocate
general is a civilian, whereas ours is a military officer. The func-
tlonlng of the two S) stems seems to be almost the same.
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Senator CHAMBERLATIN. On the other hand, the judge advocates in

Great llgritain are appointed, are they not, by the judge advocate
eneral ¢ .

g Lieut. Col. Riepy. No, sir; they are appointed by the commanding

officer, the convening authority, except within the United Kingdom,

where they are appointed always, I think, by or on the recommenda-

tion of the judge advocate general.

Sen,%tor CrampernaiN. Certainly ; and his recommendations usually
113 0? ?

Lieut. Col. Rieny. I think so; but, in practice, he asks the com-
manding general, the convening authority, to nominate a fit person
for the appointment. » ‘

Senator CrrtaMBERLAIN, Then there is this further difference: The
judge advocates over there, while not members of the court, sit by
and advise the court with reference to the admissibility of testimony
and the proceedings to be had. They do not appear in the rile of
prosecutors, do they? : . '

Lieut. Col. RieBy. That is, sir, the great difference in the organiza-
tion of the court, and I am frank to say to you that is a thing wherein
I think we might well copy their plan.

Senator CraMpERLAIN, I am glad to know that.

Lieut. Col. RiecBY. And as I understand it, that was what Gen.
Crowder had in mind in his recommendation in his letter of March 10
to the Secretary of War, where he thought a general order should be
issued to try out that plan and see how well it will fit here in our
Army. - : '

Senator CHAMBERLAIN. I am glad you entertain that view, because
it does not stand to reason that under our system a man acting as
judge advocate and acting as prosecutor can see to it that justice is
done to the prisoner.

Lieut. Col. RieBy. I very thoroughly agree with you, Senator. It
seems to me the only question there is a practical question, the work-
ing out of the plan in a way most adaptable to our Army, and without
overloading the personnel of our Army with lawyers.

Senator CHAMBERLAIN. Tt does seem to me, Colonel, that there can
be no more effective system for the maintenance of discipline in the
Army than to see that justice is done, both to the enlisted personnel
and to the commissioned personnel. Any system that leaves in the
mind of the military forces a feeling of injustice, or the possibility of
injustice, will do more to destroy morale than anything else.

Lieut. Col. RieBy. T thoroughly agree with you, Senator, in that, of
course. What I had in mind was simply this, the practical way of
doing it. Now, the British during the war worked out this plan for.
their ¢ court-martial officers,” and found that they could get along
with just about two to each division, provided that one acted as staff
judge advocate and the other as this additional member of the field
courts, without being required to be present at all the trials. Now.
they say that worked pretty well. On the other hand, Judge Cassel
is inclined to think that for the permanent purposes of their army
there ought to be a judge advocate who is the legal adviser of the
court, and not a member of the court, but only to be present at thé
trials of serious. difficult, and complicated cases, outside of their
rarely used general court. They are going to experiment with that,
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Senator. Now. of course, if in the reorganization of our Army, it is
to ie gathered into rather large uggregations—to use a word purposely
not technical—it may be easier for one legal officer to cover a good
deal of work. On the other hand, if the Army were to be scattered
as 1t was before the war, it would be another proposition and another
problem, and for that reason it seems to me, personally, that it would
be wiser to try it out in the first place with a general order, as Gen.
Crowder suggested, which is flexible and can be changed from time
to time so as, with experience, to finally whip it into such form as
may ultimately seem best; and then, as he suggests, when it has been
tried out and we find what 1s the most practical way to apply it in
our Army, then embody it in legislation. ’

Senator (‘'HamserLAIN. The danger about that is that the Judge Ad-
vocate (General’s position is not a permanent one, and neither is that of
the Chief of Staff, so that the regulations are likely to be changed
according to the whim of the man who happened to fill these two
places at the time. That can not-be done under a statute, but recom-
mendations for a change or modification of a statute might be made,
but it would still be up to Congress to make it.

Lieut. Col. RicBy. That is true, Senator. Only I can not quite see
the danger of the thing being changed simply as a matter of whim.

Senator CHAMBERLAIN. I have been connected with this machine
for 10 years, and I find that these whims are quite common on the
part of the different heads of the different bureaus.

Proceed. I did not mean to interrupt you so much.

Lieut. Col. Rigey. I would like to offer in evidence and put in a
translation of this French presidential decree of September 6, 1914, to
which I referred yesterday, establishing their “ special courts,” and
of the preamble to the letter of Marshal Joffre of September 9, 1914,
promulgating that decree.

Senator CHaMBERLAIN. We want to have it in, do we not?

Senator WarreN. Certainly.

(The documents referred to are here printed, as follows:)
TRANSLATION OF PRESIDENTIAL IDDECREE OF SEPT. 6, 1914, ESTABLISHING * SPE-

CIAL COURTS MARTIAL ” ¥OR THE PERIOD oF THE WAR (PP, 71-72, “ GUmE PrA-
TIQUE ET SOMMAIRE DES CONSEILS DE GUERRE AUX ARMEES ).

Decree concerning the functioning of courts-martial in the armies in active
service (““ Conseils de Guerre aux Armées ™).

The Prexident of the French Republic upon the report of the Minister of
War in view of the Code of Military Justice for the.Territorial Armies and in
view of Article 3 of the law of February 23, 1875, concerning the organization
of public powers, .

DECREES.

ARTICLE 1. Provisionally and during the continuance of the war, courts-mar-
tial in the armies on active service are empowered to function in accordance
with the conditions hereinafter indicated under the form of “ Special Courts
Martial ” to try military persons and those assimilated to that status taken in
the act of committing an offense and also any person following or employed in
whatever capacity with the army, or permitted to accompany it, and also
prisoners of war. Their accomplices are also equally subject to trial before
the special courts-martial.

AxrTIcLE 2. Special courts-martial will be organized upon the order of the
general-in-chief commanding the armies, at headquarters of an army, a corps,
a division, a brigade, a regiment. or other unit of not less than a battalion.

* ArtIiciE 3. They will be composed of three judges appointed by the com-
mandant of the army, corps, division, brigade, regiment, or other unit where
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they are established. - The president should be, if possible, a general officer.
or field officer. The two other judges will be, when the accused is an officer,
of rank at least that of the accused: in case of a lack of sufficient number of
officers of that grade, one of the two judges may be of the next lower rank. .
If the accused is a noncommissioned officer, corporal, or soldier, one of the
judges will be a noncommissioned ofticer. The commanding officer will appoint
an officer to act as commissaire du gouvernement, and. a noncommissioned offi-
cer as clerk.

AxrTICLE 4. The special courts-martial will take cognizance of ‘“‘crimes” (1. e.
not including misdemeanors) punishable under the Code of Military Justice,
and also “ crimes ” punishable under articles 295 to 304, 309 and 310, 331 to 333,
434 and 435 of the Penal Code.

ArTICLE 5. The procedure before the special courts-martial will be that indi-
cated in articles 152 to 158 of the Code of Military Justice; except that no delay
will be imposed between the citation of the accused and the meeting of the
court. The judgment will be pronounced by a majority of two votes against

one.

: ArTicLE 6. The judgments of the special courts-martial will not be subject to
recourse to revision nor to cassation (i. e. no appeal is to be allowed to the :
“ Conseil de Revision” nor to the Court of Cassation).
ArTtIicLE 7. The Minister of War is charged with the execution of this decree; .
Done in Bordeaux, September 6, 1914, ) )
R. POINCARE.
For the President of the Republie.
The Minister of War, :

A. MILLERAND.

TRANSLATION OF PREAMBLE oF CIRCULAR LETTER oF MARSHAL JoFFRE, No. 4487,
SEPTEMBER 9, 1914, PROMULGATING THE PRESIDENTIAL DECREE OF SEPTEMBER 6,
1914, ESTABLISHING * SPECIAL COURTS-MARTIAL.”

Subject: Instructions for the application of the decree of September 6, 1914,
relative to special courts-martial. :
The generals commanding the armies have several times called to my atten-

tion, in most pressing terms, the extreme difficulty of reconciling the forms and

delays prescribed by the Code of Military Justice with the imperious necessi-
ties of discipline and of the maintenance of public order.

Acting upon their advice, I asked the Government to introduce into the pro-
cedure of courts-martial (* conseils de guerre”) in the armies on active service
the necessary simplification by giving those tribunals a simpler composition and
a more rapid procedure and providing for the possibility of their establishment
in every organization or unit where it may appear to be necessary.

A decree of September 6, 1914, adopting this point of view, now authorizes
the organization, provisionally and during the war, of special courts-martial in
the armies on active service; the jurisdiction, organization, composition, and
procedure of which will accord with the views above set forth. .
« I have the honor to send you with the text of the decree the following in-
structions for its application. °

(Here follow instryctions, divided into four paragraphs, under the following
headings, viz: Organization of special courts-martial; Composition of special
courts-martial; Jurisdiction of special courts-martial; Procedure.)

. J. JOFFRE.

Senator CraamBerLAIN, That decree was subsequently repealed by
the French Parliament ?

Lieut. Col. RicBy. Those courts were abolished in 1918.

Senator WARREN. Those were war measures? A

Lieut Col. RicBy. Emergency measures, so denominated. It sim- -
ply shows that an emergency court was created during the war, or
the early part of the war. The reasons for its creation are stated
in the letter of Marshal Joffre. : .

Just a word more on the question of appeal in our Army. I think
Senator Chamberlain asked me yesterday whether we have any ap-
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peal. In that sense we have none. But I think it is fair to say

that I think the review that we do have in the office of the Judge

Advocate General is really at least as careful an examination as is

made by most appellate courts; and that is true, not only of the

death cases and dismissal of officers’ cases, but of all other cases.
The same review precisely, I think, is had, at least was had while

1 was in the penitentiary section, of all penitentiary cases. A peni-

tentiary case has to go through the hands of, and the review has to

be approved by, at least six men besides the Judge Advocate General.

I;Ee(ril%tor CuaamBERLAIN, When was that reviewing board estab-
ished? - :

Lieut. Col. Rieey. The second board referred to was established
in November, 1918, I think; but before that those cases went to
the first board of review, so there was no difference in practice. It
simply was dividing the board of review, because they were getting
behind with their work. The practice was not changed at that time

‘at all.

Senator CHAMBERLAIN. In theory that was a review without power
to afford remedy, without power to reverse, without power to modify;
without any other power, where the court had jurisdiction and the
pflf'ioceedings were regular, than the power to advise the commanding
officer. ' -,

Lieut. Col. RieBy. Of course, that is like the British system.
Under General Order No. 7, which became effective February 1,
1918, before the approval becomes final—and, therefore, while 1t is
possible to set aside the whole proceedings and disapprove them,
1f there is error in the record—in around 98 per cent of the cases
at least, where the judge advocate general advises disapproval or
modification, his advice is followed; so that, while not formally
executive in its form, the judge advocate general’s recommendation
practically is so.

Senator CraMpBeRLAIN. Can you give the number of cases which
were actually reviewed by the board, and the number of cases where
the judge advocate general advised a modification of the sentence
to the commanding general, and the number of cases where that
advice was acted upon favorably? S

Lieut. Col. RieBY. I could get and insert the number of those, I
think. I can not tell you from memory the number reviewed. I_
can state substantially the number where reversals were recom- .
mended, as I remember it, up to the 1st of October of last year. .
During the year prior to that, there were about 276 sent back to
the commanding officers, and roughly 250 sent up to the Secretary of
War, or possibly I have them just turned around, vice versa.

Senator WARreN. You will get those figures?

Lieut. Col. Ricey. Yes, and put them in. Out of all of them
there were only 13 where we were not followed, 6, I think, by the
Secretary of War, and 7 by the commanding officers, or maybe that
is vice versa.

Senator CaaMBERLAIN. I would like to have in the record the total.
number of sentences and the total number of reviews, the total num-
ber of cases where you had made recommendations to the command-
ing officer : .

Lieut. Col. RicBy. That i1s other than he approved, you mean,
Senator? -
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Senator CuaMBeErRnAIN. Yes. That would include the total num-
" ber of approvals, the total number of those sent back to the com-
manding officer and the total number of cases where the commanding
officer followed your advice. Can not that be put in the record? .

Lieut. Col. Rieay. I think we can put that in the record, yes, sir.
- I can put in a table giving the figures from October 1, 1917, to
August 31, 1919, prepared by Col. Dinsmore. »

1 may say that during the first six months of the war no accurate
records were kept covering these matters, so that it is impossible to
give statistics for that early period of the war without having an
examination made of all the original records for that six months in
our office and the corresponding records in The Adjutant General’s
office. The table is as follows: F

Number of
cases Number of

< casesin ) Per cent
%ﬁaﬁggg which rgc— Percent : of total
- ommenda- _ | oftotal number | Per cent
égggf:lt,g tions for l;eeﬁ)&n;‘_ number of gzclf)ég: of cases | of total
Office dur- | ,foodifica- | T o casesin | | in which | number
h : tion or dis- : which rec- | 1OPS DOT} room- of
ing pericd given given

approval ommenda- .menda- | cases ex-
((:%\:ftreld ofsentence| ¢Hect- | tionswere | °eCt | Ttions | amined.
1917, tg onlegal | made. were
Aug.’ 31, grounds i made.

1919). were made.

46 0.00014

To reviewing authority.. . 275 271 98. 54 1.
} 28,463 { 3.30 | .o0002L,

To War Department.....: 182 176 96.70

.
IS

Then, continuing a little further with my comparison of the com-
position of the court, which was what I started out to make, I think
I have told how the judges of the French court are constituted.
There is attached to the court an officer corresponding somewhat
roughly to our trial judge advocate. They call him the “ commis-
siare du gouvernement.”

Senator WARrReN. You are going back to about where you were
yesterday ?

Lieut. Col. Rieey. Yes. In the territorial courts, that is, the courts
In use in the armies not in active service, the commissaire receives
from the reporter or rapporteur the report of the preliminary in-
vestigation. He advises the commanding general whether the case
should be referred for trial. If it is referred for trial he acts as the
%rosecutor before the court and also as the legal adviser to the court.

e is supposed to be the minister of justice—or to represent the
minister of justice—before the court. The commissaire du gouverne-
ment is an officer in the army, and the only requirement is that he be
an officer of field rank and be at least 25 years of age.

Senator Wagrren. Their field rank is relatively about the same as
ours ?

Lieut. Col. RieBy. The same as ours—colonel, lieutenant colonel,
commandant, who is the same as major. There is no requirement
that he be a lawyer. In practice he sometimes is, and he sometimes
1s not, a lawyer. As it happened last May when I had occasion to
look it up in Paris—six courts were running in Paris, with six com-
missaires du gouvernement, and exactly half those men were law-
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yers and the other half were not men of legal training—three law-
yers and three who were not lawyers. I was told an effort had been
made during the war to get lawyers so far as possible for those posi-
tions. But it had not always been possible to do it. Before the war
it was almost always a regular army officer who did the work. The
position carries with it the same douhle responsibility as that of our
judge advocate does; that is, he is both prosecutor and adviser to
the court.

It might be well to say there, in connection with the method of
trial, of course the French procedure is a great deal more rapid
than ours. It can be so, because they have the preliminary investiga-
tion conducted, where there is one-—and there always must be one
in the territorial armies, although not always when in active
service—by this officer, the rapporteur, who investigates the charges,
questions the accused, and makes a report of the testimony of each
witness; and the court at the trial sits rather in the position of an
American equity judge or chancellor hearing a case on objections to
a master’s report, than like our court. In other words, their court
does not sit primarily to listen to witnesses and get at the facts— -
that is supposed to have been done by the rapporteur—but sits pri-
marily for the purpose of applying the law to the facts which the
rapporteur has gathered up. Some witnesses may be called, but
usually not nearly all of them; and they may go ahead without even
a single witness in court. If the commissaire has called a witness or
two witnesses and they are not there for any reason, the court may -
direct adjournment until they can come; or the president of the
court may direct that their evidence as contained in the rapporteur’s
report be read ; and they may even go so far, as 1 was told by two
of the commissaires du gouvernement, whom I really cross-examined
on that question, that they can try a man and even condemn him to’
~ death without even a single witness appearing in open court against
him, by simply reading to the court the testimony that was taken by
the rapporteur.

Senator CaaMBErLAIN. You would not advocate such a system?

Lieut. Col. Rioey. I certainly would not, sir. I am simply giving
you a comparative view, as I got it, of the French method of trial.
Of course, their belief is that the men are wholly protected by their
method of investigation by the rapporteur. They have the plan of
what they call “ confrontation of witnesses” in the course of that
preliminary investigation. The accused is permitted to have counsel
at the preliminary investigation. . .

Senator CuaMeErLAIN. Before the charge is preferred ?

Lieut. Col. Rieey. Before the charge is referred to the court for
" trial. When it is first preferred, the commanding general, if he
thinks it 1s worth investigating, refers it to this rapporteur to in-
vestigate, and the rapporteur must give the accused an opportunity
to have counsel present at the last hearing, and the first hearing.
He may see him in between times, without the counsel. If he finds
a witness who contradicts the statements of the accused, he must con-
front the accused with the witness, and they thresh it all out in that
way; so that, as I said, the nearest analogy that we have, that T know
of, is the hearing before a master in chancery, and then the trial in
court on objections to the master’s report—assuming that the chan
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cellor had power to call witnesses if he chose to in his discretion—
and you have pretty nearly a picture of the French trial.

In the Belgian Army they have a court composed of five judges.
They call it the “ conseil de guerre,” the same term the French use.
They have but the one court.. That court is composed of one civilian,
and four military officers. ,

Senator CHAMBERLATN. What is the function of the civilian?

Lieut. Col. RieY. He is president of the court. He is appointed
by the king for three years. He must be a doctor of laws. He must
have had at least 10 years’ experience as a judge of a civilian court,
in order to be eligible. .

Senator CHAMBERLAIN. He sits in the trial and participates in the
sentence ? -

Lieut. Col. Rieey. Yes, sir; he is president of the court, and he
occupies a very important position. He is the permanent member
of the court. The military members, four officers, are appointed by
roster for periods of one month. At the end of every month there is
a change, the theory being apparently that the military officers
should be kept in close touch with the army itself. The permanent .
civilian judge sits there to get the legal element into the court. They
do not have any noncommissioned officers nor any enlisted men on
the court. They have four officers temporarily appointed, and the
one president, a permanent civilian judge, who sits in his robe of
office, in the way they do over there, formally; and there is a great
deal of formality about the Belgian court. The one in Brussels sits
in the Palace of Justice, in as fine a courtroom as perhaps there is
anywhere, and there is a great deal of formality about it all. .

Then, corresponding to our trial judge advocate, they have what
they call the “ auditeur militaire.” He again has the double funec-
tion of adviser to the court and of prosecutor.

Senator CuaMBERLAIN. Is he a civilian?

Lieut. Col. RicBy. He is a civilian, and is appointed by the king
for three years, and must be a lawyer. He occupies a really more
powerful position than that of the French commissaire du gou-
vernement, because he is also the chairman of what they call the
“judiciary commission” which makes the preliminary investiga-
tion. This preliminary investigation is always made by this judi- °
ciary commission composed of three men.

Senator CHAMEBERLAIN. Does that court have to do only with com-
missioned officers? :

Lieut. Col. Rigey. The trial court, the conseil de guerre?

Senator CHAMBERLAIN. Yes. :

Lieut. Col. RieBy. It tries everything. :

Senator CramBERLAIN. Of course their army is smaller and their
territory is much smaller than ours,

Lieut. Col. Rieey. Yes. s r :

Now, I was just going to add that their preliminary examination
is by the judiciary commission of three members, composed of this
same civilian “ auditeur militaire,” with two officers of the army to
assist him; and of course he is in an advantageous position if the
case is referred to trial and he appears as prosecutor at the trial.

Summing those up and comparing them with what to my mind
are the outstanding features of Senate bill 64: '
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In the first place as to the position of the judge advocate: Senate
bill 64 provides that the judge advocate shall organize the court.
"He really is to appoint the court from the panel. I do not find any
such power given to any corresponding officer, or to any legal offi-
‘cer, in either of the other systems that I mentioned ; nor, I may say,
in any other system of which I have knowledge. I have some knowl-
edge of the Italian, the Swiss, the Netherlands, the Norwegian, and
the Swedish systems, and there is no such power in any of those
systems given to any legal officer or to any subordinate officer, by
which I mean staff officer subordinate to the appointing authority.

Then, second, as to the provision of Senate bill 64, that the rulings
of the judge advocate as to matters of law shall govern the court.
There 1s no such power as that in the corresponding legal officer
eifther in Great Britain, France, or Belgium, or in any that I know
of. ‘

" Senator CuaAMBERLAIN. In effect it is the same, though. according
to your testimony of vesterday. The judge advocate of the court
of Great Britain advises the court as to the law and eventually smins
up the evidence, and if the court departs from his view of the law
it does it at its peril, and only departs from it in cases of emergency.

Lieut. Cok. R1eey. At their peril is putting it a'little more strongly
than the wording of section 103 (F) of their rules of procedure
warrants; but that is, in effect, not far from true. To my mind
this is the vital difference; that, after all, the power of decision
in all of those systems is left with the court.

Senator CuaMBERLAIN. Yes; that is true, Colonel, but here in the
Federal court, where the judge has the power to comment both on
the law and the evidence, if the jury does not follow his view the
court can set aside the verdict.

Lieut. Col. RigBy. To my mind the difference is largely that, to
come to the civilian courts, between the Federal courts of which you
speak, and the courts of some States, for instance, of Illinois, where
by statute the jury in criminal cases are made the judges of the law
as well as of the facts, and where the court in instructing them has
to say to them, “ Gentlemen, I have told you my view of the law,
but you have the right, if you see fit, to disregard my view,” -and
once in a while the jury will do that. _

Senator CuaMBErRLAIN. That is practically the way it is in the
British court, and if the court disregards the instructions or the
views of the judge advocate over there they are held in frequent
cases in damages.

Lieut. Col. Ricey. Noj; but, to put it accurately, as I remember, if
a damage suit is brought, and they are able to show in defense that
they acted in reliance on the advice of the judge advocate, that is a
substantial defense. If they are not able to show that, then it is
neither one thing nor the other; it is open for the plaintiff to prove
his case if he can. A

But that is, as T view it, the vital difference on that between Senate
bill 64 and all of those other systems, for those systems all provide
that the legal officer attached to the court is merely an adviser, how-
ever much the court may in practice be expected to follow his advice.
The court have the power to judge for themselves—to accept or
reject his advice—whereas Senate bill 64 makes them bound by his
directions.
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Then, third, Senate bill 64 provides that the judge advocate of
the court, the trial judge advocate, shall have the power to approve
in whole or in part the findings of the court; and that carries with
it, I think necessarily, the correlative power to disapprove the find-
ings of the court. In other words, the judge advocate is to become
really the reviewing authority for the court; and is not to be limited
to reviewing matters of law, but may review questions of fact, and
may really substitute his opinion for that of the court, so that in
effect the court become simply advisers to the judge advocate. Now,
I do not find any such power given to any legal officer in any ‘of the
other systems which I have examined or of which I have any knowl-
edge whatever.

Then, fourth, Senate bill 64 further provides that the court shall
not impose sentence in any case where there is a judge advocate—that
is, the special court or the general court—but that the sentence shall
be imposed by the judge advocate. That, again, is not provided in
any of the systems of those other armies, nor in any system of which
I have any knowledge; and I may say that, so far as I gather views
and opinions, that would seem to be opposed to the general current of
opinion, even among those who believe that the question of the guilt
or innocence of the accused is to be judged as a question of law, or
even pure law, or by lawyers. Most men with whom I have talked—
even those who hold those views—seem to think that even then the
quantum of the sentence is the thing to be determined, if any part
of it is to be determined at all, by the military men, because the
quantum of the punishment is a matter directly affecting discipline
and of which the military men—if they are to be allowed to judge of
anything at all—are in the best position to judge. At any rate, there
is nothing corresponding to that provision in any of the other systems.
It seems to be an entirely new plan proposed in this bill., ‘

Then, fifth, the power given by Senate bill 64 to the judge advocate,
the trial judge advocate of the court, to suspend the sentence which
he has imposed and to suspend it either in whole or in part, except, I
think, in death sentences or in sentences of dismissal of an officer, is
different from anything in any of the other systems or in any system
of which I have kowledge. No such power is given to a legal officer
or adviser of the court or to any staff officer or legal officer in any
system with which I am familiar to thus suspend the sentence of the
court.

As T look at it, Senate bill 64 would make the proposed judge advo-
cate really an autocrat. The court become simply the advisers to him
and there is no authority above him that can 1n any way affect his
decisions. There is no power of review in the commanding officer,
or the commanding general, or in any other military authority, even
in the President; and the power of review given, in the case of special
courts, to the judge advocate—the staff judge advocate—and in the
case of general courts to the military court of appeals is stated in
articles 39 and 52 to be a review on questions of law only. If that
be the case, and if article 52 is to be construed in that way, then the
trial judge advocate becomes really the sole arbiter of questions of
fact. He really tries the case, and becomes the officer responsible,
so far as discipline is enforced through the courts, for the discipline
of the command, and subject to no higher authority whatever. There

A Ty
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is some language used in article 52, in the latter part of it, providing
for the court of military appeals’ power [reading]:

To disapprove a finding of guilty and approve only so much of a finding of

g}lfilty of a particular offense as involves a finding of guilty of a lesser included
offense.

To disapprove the whole or any part of a sentence.

Some provisions here that, in practically carrying them out, would
almost require the consideration of questions of errors of fact. But
I am assuming that the intent of the proposed bill is to provide for
a review of errors of law only; and that, if there is any question
about that, the bill could be amended to make that clear.

To sum it all up, I do not find any officer in any foreign system
given any such broad powers as are proposed for this trial judge
advocate. '

Senator Warren. You give your opinion that this proposed sys-
tem is better than or not as good as those of the countries with which
you have compared it, do you? ’

Lieut. Col. RieBy. Why, for whatever my opinion may be worth,
as a result of my examination of this bill and of my investigations of
the other systems, it seems to me that the proposed system is not
nearly as good as those of the other armies or as our own.

It seems to me, to begin with, that it is wholly experimental, and
is going very far in the way of experiment, and with a very im-
portant subject, in taking away the control of the courts-martial
from the commanding officer and placing them absolutely in the
power—and the autocratic power, really—of a civilian; because, in

. effeet, that is what is done. The trial judge advocate is to be a
member of the Judge Advocate General’s Department, if available,
or otherwise to be a man recommended by the Judge Advocate General
because of legal qualifications, not required necessarily to have had
- any military training or any special military qualifications, and is
to be, really, a civilian, although wearing a uniform; and he is a
subordinate officer.

Take, for instance, if the American Army should find itself some
time in the position of the British during the retreat from Mons,
and if it became necessary to try a man for desertion in the face
of the enemy, like that man was tried by the British in the case
in which the transcript of the trial was introduced here yesterday.
. The responsibility for determining whether it was necessary to shoot
that man instantly for the purposes of discipline, or whether he
should be allowed to go, would be in the hands of this civilian,
instead of in the hands of the commander of the division or of the
Commander in Chief of the Army; and no matter how important it
appeared fo the general commanding that a guilty man should be
punished, and punished promptly, if the judge advocate did not
coincide with that view, the judge advocate’s view would be the
determining factor; he would have to take the responsibility of
determining what punishment should be used in enforcing discipline
in the Army, even under the most strenuous circumstances. It seems
to me that it is certainly dangerous, without the experience of any
other army anywhere in the world to guide us, to go so far as that
in taking that power away from the responsible commanding officers
and putting it into the hands of a junior, who is purely a legal
officer, practically a civilian.
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Now, sixth, as to the provision in the same section of Senate
bill 64 that noncommissioned officers and privates shall sit on the
court. I may say that I do not suppose from reading this bill that
it was really contemplated that more than three enlisted men, pri-
vates or noncommissioned officers, should sit on the general court,
or more than one on the special court; and yet, really, as I read the
language of the bill, there is nothing to prevent the trial judge
advocate, if he saw fit to do so, in organizing the court, from putting
eight privates on the general court, and three privates on the special
court, or any number of privates or noncommissioned officers, at all.
In other words, it is wholly in his discretion; except that he can not
put more than five officers on the general court, or more than two
officers on the special court except where the accused is an officer.
Article 4 makes soldiers equally competent with officers to sit on the
court. And while article 5 provides that three members of the court
shall be privates in the case of the trial of a private, and three of
them noncommissioned officers in the case of the trial of a noncom-
missioned officer, there is nothing there to say that there shall not be
more than three privates or noncommissioned officers on the court in
any case. - -

Senator WarreN. You take the ground that while it restricts the
number of commissioned officers, it does not restrict the number of
privates and noncommissioned officers?

Lieut. Col. Riegey. That is the way I read it. I do not suppose
that was the intention in drafting the bill, Senator.. The context
does not seem to imply that. :

Senator WARrEN. It had not occurred to me in reading it. :

Lieut, Col. RieBy. I think it would bear that construction. I do
not think there is anything to prevent the trial judge advocate, if
he wanted to so constitute the court, from doing it. For instance,
he might choose eight privates to try their captain.

Senator CuamBerRLAIN., That is article 52¢

Lieut. Col. Rieey. No, sir; articles 4; 5, and 6, Senator. But
in any event it provides for three privates for the trial of a private in
a general court; and I do not find any such provision, either in the
French or the Belgian or the British systems.

Senator CrAMBERLAIN. You mean such an exact provision? They
do have enlisted men on some of these courts? o

Lieut. Col. RieBy. 1 was speaking of a private soldier. There is
no provision for a private soldier on the British, Belgian, or French
courts; and there is no provision for a noncommissioned officer on the
Belgian or the British courts. There is a provision for one noncom-
missioned officer in the French court, but only one, and as I said
yesterday, the trend of opinion seems to be against increasing the
numker, while they do think favorably of their present plan of
having ‘one noncommissioned officer on the court in France. But °
he is usually, in practice, of the highest noncommissioned grade.

And just in passing for a moment, I might say that you will find
in Gen. Childs’s statement, which I have put in, of England, his
opinion as to having private soldiers or noncommissioned officers on
the courts; he is against it for the English Army. I may add that
I meant to say yesterday in my testimony—I have never read the
statutes myself, but I have a compilation made by one of our officers
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in France—that during the French Revolution they did experiment
with having private soldiers on the courts. They instituted a court
which was. practically a jury; but Napoleon I, as soon as he came
‘into power, abolished it. Now, further than that, I do not know
about that experiment, nor just why Napoleon abolished it: but he
apparently did, as soon as he gained control of the army. :

Senator WarreN. Is there a record showing that it was ever
‘attempted in this country, or in any of the others that you know of,
except as you have related ?

Lieut. Col. Riey, Yes, Senator, I have a list of some of the other
countries. In Holland they do not do it. They have one civilian and
four officers on their court, very much like Belgium. In Switzerland
they do have a court of seven members, all of them appointed for
three years by the Federal Council. One of those men is a lawyer,
a member of the Judicial Section of the General Staff, which cor-
responds pretty closely to our Judge Advocate General’s department.
‘He is the president and must be an officer of field rank. Three other
members of the court are officers; and the other three are either non-

~commissioned officers or privates. That was introduced by the law
of 1889 into the Swiss system. I think it would be very interesting
to know how that worked out, through their long mobilization dur-
ing the war. I was unable to get to Switzerland ; and I do not know
anything about it; and only know from reading their laws that
Switzerland has experimented, during the last century, a great deal
with her courts. They tried at one time in 1851 a jury of eight jurors
with three judges; and they have made, during the last century,
quite a number of changes. They never seem to get anything to
satisfy them; and how it worked, I do not know. .

Senator WarreN. In the meantime, they have not been in actual
war. ~ :

Lieut. Col. RieeY. They have never been in actual war during the
century, that I know of, Senator; and the great difference between
their plan, you see, and the plan proposed in Senate bill 64, is that
their judges of that court are all appointed for three years, and are
appointed by the Federal Council of the Republic.

Now, I can understand, as it seems to me, that you can pick out
three men from the enlisted ranks, experienced noncommissioned
officers, or perhaps an experienced private, and make him a per-
manent judge, appoint him for three years, and give him a feeling
of responsibility, practically such as an officer has. You separate
him in that way from the ordinary body of the enlisted personnel.
It is not, as it seems to me, quite the same as temporarily taking a
soldier who may to-morrow go back among his tent mates, and be
ostracized perhaps if he has voted in an unpopular way on the court

to which he was temporarily assigned. . I think the Swiss court really
* has, in that, a very different factor introduced; but, as I say, I do
not know how it works. '

Senator WarreN. From all that, I understand that you do not

recommend the use of privates and noncommissioned officers in
courts-martial ? .

" Lieut. Col. Rieey. No, sir; I see no reason for doing so, from what
I know. And from what I have heard during my service, I have
not got the impression that there is any great demand for it in our
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‘Army; and I am very strongly of the opinion that you would not
get as good service from the courts if you had enlisted personnel
-as you get now, particularly if you were to put private soldiers, who
would be inexperienced, on the courts; who would probably either
be led wholly by the officers and look up to them, or else would be
always inclined to fight against any severe punishment for their fel-
Jow soldiers. In any case, might be afraid of ostracism when he
‘returned to his tent mates and his company mates, if he had not
.done the popular thing. I fear that it would be impossible to pre-
-vent it being known how the different judges voted on the court,
‘because you would probably not have the same feeling of responsi-
‘bility in that on the part of the private soldiers who are less edu-
cated than the officers, as a rule, even in our temporary Army, and
in the Army to which we may look forward in the future. The
selection of efficient men for officers takes the best men out of the
ranks; so that the men whom you would get would probably not
be experienced, and not be as suitable. ‘

And then it does seem to me that we must look ahead to the pos-
sibility of a crisis sometime, and there might be danger, in a crisis,
in having a court so constituted. If, for instance—I will refer again
to a situation which might meet us if we were forced to have our
Army go through an experience like the Russian retreat in 1915 or
the British retreat from Mons, and it was necessary to impose severe
punishment to hold the men up to the mark under very hard circum-
stances—it would be more difficult, it seems to me, to enforce neces- -
sary discipline by the use of private soldiers on the court.

Senator CHAMBERLAIN. You are assuming all the time that with
enlisted men on the courts there would not be the proper legal in-
struction given. But what T would suggest is an independent judge
advocate general acting as adviser, when there would be no more
danger than there is under the jury system:

- Lieut, Col. Rieey. I fear there would be. There is a difference,

it seems to me. To begin with, it is not a national calamity for a

jury to refuse to convict a saloon keeper guilty of selling liquor on

Sunday, though he is clearly guilty; but under some circumstances

it might really amount to a national calamity for a military court -
to refuse to convict men absent without leave. Then, again, you take
your jurors from the general body of the country, and they represent
the general intelligence and education of the country. You are
likely to get good men on your juries frequently, as well as others.
In the Army you do not have the same fair cross section from which
to take them.” When you take them from the Army, the cream of
the intelligence is already drained off to make into officers, and in
the old Regular Army the best men have been chosen for officers,
and even in the temporary Army the best men are promptly made
noncommissioned officers and get a chance for a commission.

Senator CmamperRLAIN. I thought this Army presented a pretty
fair cross section of the American people. '

_° Lieut. Col. Rieny. I think so, Senator; but is it not true also that

as soon as the men get into the Army this straining process com-
mences, and before very long you will find the best men getting out
of the ranks, simply because they are needed in the commissioned
personnel, and the whole theory 1s to make the best use of the men
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you have; so that you would be taking your jury from what, I would
fear, would rather be the inferior material?

Senator WarreN. Of course, you are only alluding to them as in-
ferior in the line of legal capability? :

Lieut. Col. Rieey. Oh, surely; or general experience. -1 can not
believe that one who has enlisted under the draft, say, and just
come into the Army within the last two or three weeks or months,
can have the same breadth of view, the same capability for making
a competent judge, that an officer can. We have difficulty enough,
we all of us, I think, can see, in getting, even among the officers,
sufficient competent men to do that work. I fear you would simply
multiply the difficulty if you went out into the field of enlisted per-
sonnel generally. - :

My thought would really be to rather follow the British again in
that lead where they provide, for instance—and we have followed
it to some extent in this amendment to the Manual of July 14 last—-
the British will not let an officer sit on a general court-martial until
he has held a commission for at least three years, and in order to
make sure that they may have experience they put members on the
court “ for instruction ” only; that is, members who simply sit with
the court and go with the court into closed session, but have no vote
and take no part in the proceedings.

Senator Warren. Would not that be pretty restrictive in times
of war, as in the case of the late war, when our Army was consti-
tuted so largely of new men? Would you be able in such case to
establish the courts with men that had served three years?

Lieut. Col. RieBy. No; you can not ‘do that in a hard and fast
way—they could not do it on their field courts—and for that reason
all that you can do, it seems to me, is to make a hard and fast re-
striction for armies not on active service, or in times of peace, and
to provide that on active service those regulations shall, so far as
possible or practicable, be obeyed, but pointing out and insisting,
so far as possible, on putting men on the court who have had ex-
perience for a certain length of time. )

Senator WarreN. Now, as I understand from your testimony and
from the testimony of . others, there seems to be a necessity of one
law for actual war and one law for times of peace, or else a law with
alternative provisions, or else we must trust largely to regulations
under the law, with the law so constructed that from time to time the
effect would be largely changed by regulations under it, and it seems
to me that our difficulty is very largely by reason of having a part
of the Army in war and a part in peace largely made up of new and
inexperienced men.

Lieut. Col. Rigey. I thoroughly agree with that, Senator. It seems
to me that really our country has arrived, perhaps, at the time when
it might be wise to consider following again the experience of coun-
tries that have had colonial armies, like Great Britain and France,
providing the difference between the two kinds of status, the
status of what we call war, and the status of what we call peace;
making the distinction not between technical peace and war, but
between the “ Army on active service” and the “ Army not on active
service.” For instance, I had occasion to review last winter a record
of trial of some prisoners who had murdered a fellow prisoner
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out in Fort Leavenworth in the disciplinary barracks, and the
counsel for the accused insisted very strongly and ingeniously that
the disciplinary barracks were 4,000 miles away from where any
active fighting was going on, and therefore, in effect, it was a time of
peace in Kansas, and the civil courts were open and functioning in
Kansas, and therefore under the ninety-second article of war a mili-
tary court could not take jurisdiction to try men for murder. '

Now, of course, as a legal argument, there was nothing in it. They
were wrong ; but it does seem to me that looking at it in a broad way,
as a matter of policy, there is some justice in that; for Kansas was
locally at peace, and the courts were functioning. We might have a
war perhaps in the Philippines, just as Great Britain sometimes has
a war in Afghanistan; but it should not be necessary for that reason
to treat the whole Army everywhere as on a war footing. The
British do not do so during most of their wars. In fact, this war was
the first time, I think, in three centuries, so I was told, when their
army within the United Kingdom had been treated as “in active
service,” in spite of all the wars which Great Britain has had.

So that, for instance, to limit the maximum punishments under
article of war 45, which provides that the President may by Executive
order “in time of peace” limit the punishment—it seems to.me that
if those words “in time of peace” were out of that article, or if
instead of saying “in time of peace” it should read “not on active
service,” the President could then by Executive order prevent all of
these unduly severe sentences, such as were given in some cases here
at home. It does seem to me that it would be much wiser te provide
_that the. President by Executive order, which might be changed
and varied from time to time—it need not necessarily be the same
order for the Army at the front as for the Army here in the United
States at the same time—might limit the maximum punishments. I
think, in fact I know, that that is one of the things that Gen. Crowder
recommended in his letter to the Secretary of War of March 10 last,
I believe that to be of great value. I notice the Kernan Board did
not adopt it in their report; but nevertheless I do think it a matter of
great value; and I do think that it would be wiser to put the whole
distinction, which is now made between war and peace, on a basis like
the British, and make the distinction between the Army “on active
service ” and the Army “not on active service.”

Senator WarreN. Of course, they would have to define that
“active service” a lot more specifically, because now active service
and retired service seem to be the two opposites.

Lieut. Col. Ricy. There would have fo be a new definition. The
British do have a careful definition of it in their army code—in sec-
tion 189 of their army act, which I have already read to you here.

Then passing to another matter in Senate bill 64, that is the pro-
vision of what, if I understand it correctly, is the veto power given
to the staff judge advocate, before bringing an accused to trial.

Senator CHaMBERLAIN, What article is that? That is article 19,
is it not? .

Lieut. Col. RieBy. Yes, sir; article 19, which provides as follows
[*eading] : : )

No officer with authority to appoint a special court shall refer any charge .
to such court for trial, nor shall any commanding officer charged with such

o Fi P
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duty forward. any -charge to an officer having authority to appoint general
;:iool;rts”until he shall have made or cauted to be made a thorough investiga-
and so on. Article 19 is the preliminary investigation. Then Ar-’
ticle 20 provides [reading]: R
. ArT. 20. No charge shall be referred to or be tried by a general court unless
an officer of the Judge Advocate General’s Department charged with such duty
shall have indorsed in writing upon the charge that in his opinion an offense
made punishable by these articles is charged with legal sufficiency against the
accused and that it has been made to appear to him that there is prima facie
proof that the accused is guilty of the offense charged, nor unless the officer
referring the charge believes that in the interests of the rervice and of justice
the charge ean not be disposed of except by trial by general court-martial.

Now, the first part of that article 20 places, as I see it, really a
veto power in the hands of the staff judge advocate against the com-
manding general to whose staff he 1s attached, because it provides
that the commanding general shall not have any .power under any
circumstances to refer the case for trial, unless he first has the writ-
ten indorsement of the staff judge advocate and the staff judge ad-
vocate’s favorable opinion. Now, I might say that I do not find
any such power given to any legal officer or to any staff officer or
other subordinate official anywhere in any of the other systems
which I have investigated, or of which I have any knowledge. Of
course, in our own system the commanding general does have the
benefit of the advice of his staff judge advocate. That has been,
through this war, anyway, I think, the almost universal practice;
and that practice is now crystallized into a definite regulation, which
is a definite law for the Army, by paragraph 76 (a) of the changes
in the Court-Martial Manual of July 14 last, which has been put in
evidence here. So that it is the rule of the United States Army
to-day that the commanding general must have before him, so that
he can consider it and have the benefit of it, the advice of his legal
officer ; but he is, of course, not bound to take it, although I think it.
is fair to say that, as far as T have been able to gather, the com-
manding general almost invariably follows on legal matters, such as -
the reference of a case for trial, the advice of his staff judge advo-
cate. - -

That is also the rule in Great Britain. There is no regulation
in Great Britain providing that the commanding general must ask
the advice of the staff judge advocate or of any other legal officer.

In that way their regulations, on their face, are just as ours were
prior to July 14, 1919; except that in Great Britain, in the general
courts within the United Kingdom, the charges have to be referred
to the Judge Advocate General before the case is referred for trial.
With that exception, there is no provision in the way of regulation
about it, in the British system. The advice of the Judge Advocate
(General is advisory; it is not mandatory. But it is, in fact, in
practice almost universally, if not universally, followed. Outside.
of that their system is practically the same as ours. In practice
the commanding general or convening authority does refer the .
charges to his legal officer; who has been, since the institution of the.
corps of court-martial officers, in September, 1916, one of those
court-martial officers. He gets his opinion, and, in practice, is almost -
invariably guided by that opinion. , ' .
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- In France a ~ver{r analogous system is in vogue. The power to
refer cases to trial, whether before the “special” or emergency

courts in use during the war, or before the regular courts, is wholly
in the hands of the commanding general, the territorial division

commander, the commander of the division on active service, or of

a higher command; or, in some cases of a brigade, as the case may.
be. The convening authority of the court has the full and untram-

meled power to order a case to trial, or not, as he sees fit. He is

in practice advised by an officer who is called the “ Chief of the

Bureaun of Military Justice,” attached to his staff, who is appointed

on the recommendation of the Undersecretary of State for Military

Justice. This “ Chief of the Bureau of Military Justice” is re-

quired to be an officer. He is not required to be a lawyer, although

in practice he often is an officer with legal training. In practice,

also, he usually 1s the commissaire du gouvernement of the court.

All these functions are usually united in the same official ; although.

not invariably.

The legal adviser, be he commissaire du gouvernement or separate
Chief of the Bureau of Military Justice, does not make any formal
written report or recommendation as to whether the case shall be
referred for trial, other than that which the commissaire du gouv-
ernement makes in connection with the investigation (where one has
been had), but prepares a formal order such as he thinks the gen-
eral ought to sign, either refusing trial or directing trial; and the
practice as to the general’s following this advice seems.to be rather
variable. I have talked with quite a number of commissaires du

ouvernement and divisional chiefs of staff, and others, in France.

have a number of written interviews here; and while, on the
whole, the commanding general usually follows the advice, it depends
pretty much on the personality of the general and the personality
of the legal adviser. For instance, I have an interview with one’
commissaire du gouvernement who was a very capable lawyer, a
man who would impress you, who said that never in all his experi-
ence had the general failed to follow his recommendations; except,
I think, once. On the other hand, I have an interview with a .
commissaire du gouvernement who was a young man, I think just
25 years of age, who had just graduated from a law school before
he went into the army, and then gone into the line of the army, and
was appointed a commissaire du gouvernement later on. He said
very frankly, “ The general follows my advice, because I know in
advance what the general wants, and advise accordingly.” In other
words, he was just a secretary to the general; and between those
extremes it runs the whole gamut. o

Perhaps the best interview I had on that was with Col. Gaus-
sot, the chief of staff of the Thirty-sixth Division, who had been, dur-
ing the war, chief of staff to 10 different divisional generals. He
said that every man had his own method; that sometimes, as chief
of staff, the reports of the commissaire du gouvernement were re-
ferred to him for advice, but other generals did not do 'so; that
some generals almost invariably followed the advice of their legal
advisers; but that other generals frequently acted contrary to the
advice of the commissaire du gouvernement; and that all that could
be said was that, taking it by and large, on the whole, the recom- -
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mendation was usually followed; but that where it was not fol-
lowed, the instances where it was not followed were usually those
where the commissaire du gouvernement had recommended against
trial. In other Mwords, where .the legal officer recommends
trial, the French general almost invariably falls in with the recom-
mendation, and sends the case to trial. But where the commissaire
du gouvernement’s recommendation is against trial, there the gen-
eral is very likely to take the responmsibility of personally going
- all through the papers in the case, and not infrequently does order
a case to trial, ever the adverse recommendation of his legal ad-
viser.

Then another thing that they do, which of course we do not
do, because we do not have such broad summary disciplinary powers,
the French general will very often, instead of sending the case to
trial, give a man 60 days’ confinement by simple executive order.
If, for instance, he finds that it is rather doubtful whether a case
can be fully proved, and he feels that the man is surely guilty, but
there is some question as to the proof, instead of ordering the
case to trial and taking chances of an acquittal, he will give him
60 days in prison by executive order. Or, if it is doubtful, for in-
stance, whether the intent of desertion can be proved, where deser-
tion is charged, instead of ordering the case to trial and taking
the chances of acquittal, the commanding general would simply
give the man this summary disciplinary punishment, and dispose
of it in that way. They use that very freely, and they believe in it
a great deal.

They insist that it is better to give a lighter punishment, and
to give it by disciplinary measures immediately and certainly, than
to send the case to trial before the court. It may be that one reason
for that has to do with the fact that once the case goes to court
it is out of the general’s hands. The French court is a final judicial
body; that is, 1ts judgments are final in this, that they are execu-
tive in form, they do not require the approval of the commanding
general ; so that once the case has gone to the court it is wholly out
of the commanding general’s hands. How far that may have to do
with their tendency to use this summary disciplinary power which
the general has in his hands, instead of sending the case to court,
I do not know. .

I tried to get information, as far as I could by interviews, as to
the relative value of our power of the reviewing authority to ap-
prove or disapprove the findings and sentence, instead of having
the judgment of the court final as the French do, and I got very
varying opinions. For instance, T had a talk with Gen. Gouroud,
who, you may remember, was the commander of the French Army
at Rheims on the 15th of July, 1918, who beat back the German at-

_ tack and really stopped the German rush toward Rheims during
their last offensive. Gen. Gouroud was also in command of the
French Army in Gallipoli earlier in the war; and was, when I
saw him, in command of the Fourth Army, in Alsace. I asked him
the question whether in his opinion the American and British plan
of having the judgment of the court-martial subject to review by
the commanding general, or the French plan of having the judg-
- ment of the court-martial final, was the better system, and what
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he thought were the advantages or disadvantages of each, and
Gen. Gouroud answered very emphatically—I have his exact
words in an interview here—but he said in substance, “I do not
hesitate for a moment to say that the American system is infinitely
superior,” and then he went on to tell a number of instances where
he had felt the lack during the war, in emergencies, of the power
to in any way control the judgments of the courts.

On the other hand, Gen. Valdant, chief of staff at Paris, and Gen.
Halluin, commander at Bordeaux, believe in the French plan and the
finality of the judgments; but when I asked them, if they were faced
with an emergency, with a lowering of morale, in an event of that
sort, what would they do, they said they would discharge the court
and appoint another court, or they would call up the commissaire du
gouvernement, and they would find ways to bring pressure to bear
on the court, and they would resort to the free use of the summary
disciplinary power. ’

Senator Warren. Now, Colonel, we have a pretty good photograph
of the different systems. Are there some other points to which you
wish to allude?

Lieut. Col. RieBy. The other one that I had especially in mind was
the matter of appeal, the court of military appeals contemplated
in article 52 of Senate bill 64, and the corresponding provisions in the
other armies; and I had some suggestions that I wanted to put’ be-
fore you as to punishments and the use of the suspended sentence,
and the things that were accomplished by Great Britain, particularly
concerning the suspended sentence, and the results of that during the
war,

Senator WarreN. Proceed.

Lieut. Col. Rieey. I do not want to take too much time. To con-
tinue the same topic for a moment, in Belgium the plan is substan-
tially the same as in France. There also the commanding general
has the complete and absolute power, with the only exception that if
the complaint has originated with a civilian, and the judiciary com-
mission has found and recommended that the complaint ought not
to be proceeded with, it must be dismissed. With that exception, the
commanding general has full power to follow or not follow the rec-
ommendation of the judiciary commission which makes the prelimi-
nary investigation; though, in practice, we found that it was fol-
lowed in almost all cases. .

In Holland, I may say I know what the regulations are, though T -
know nothing further.” The regulations provide, apparently, the
same full power in the commanding general. ) -

Summing it all up, I do not know of any system which gives Senate
bill 64’s proposed veto power over the reference of cases to trial, to
any officer corresponding to the staff judge advocate, or to any other
legal officer, or staff officer. .

Now, as to the proposed system of a court of military appeals, and
review after trial, Senate bill 64 provides two plans of review o:
appeal. ;

genator CuameerrAIN. Under what article? . ,

Lieut. Col. Ricey. First, article 39 provides, as to special courts
and summary courts, that the staff judge advocate at the headquar-
ters to which the report of the summary court or the record of the

132265—19—pr 5——I12
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special court is directed to be transmitted by the President—that the
staff judge advocate at those headquarters shall have powers of re-
view similar to those given by article 52, in the case of general courts,
‘to the proposed court of military appeals, to “ review and revise "——

Senator CHAMBERLAIN. What article are you reading?

Lieut. Col. Rieey. Article 39 [reading]:

Review and revise all such records and reports for errors of law prejudicial
‘to the accused.

Then, second: Article 52 provides, in the case of general courts,
for an appeal and a review on appeal by the “court of military
appeals.” The court of military appeals is not to review as of
course all records of trials by general courts, but only those in which
the accused does not indicate that he does not want the appeal. In
other words, it is a kind of semiautomatic appeal; except that sen-
tences which do not carry confinement for more than six months, or
death, dismissal, or dishonorable discharge, are not to be reviewed at
all. So that, as I view it, the result is that there is to be, first, an
automatic review in all cases by the staff judge advocate, for errors
of law only, of the reports of summary courts and the records of
special courts; and, second, that as to the general courts, there is (a)
to be no review by anybody, and no possibility of any reexamination
of-any kind, except for purposes of clemency or pardon, or of any
judgment not carrying confinement for more than six months, or
death, dismissal, or dishonorable discharge; and that (&) as to the
four latter classes of cases, the sentences of the general court—that
is, those carrying confinement for more than six months, death, dis-
missal, or dishonorable discharge—there is to be a review by the court
of military appeals in all cases, unless the accused shall indicate that
he does not care to have a review. ‘

Now, first, as to the review by the staff judge advocate. That
comes back very closely to the same thing as the present review for
the purpose of approval or confirmation (except that it is to be * for
errors of law” only). But the vital difference is that this bill pro-
vides that the staff judge advocate is to make the decision himself,
instead of advising his chief, the commanding general. Now, I do
not find any system of law, anywhere, vesting such a final executive
power in a staff officer, or in any legal officer. ;

- At present we do have a review in all cases by the staff judge advo-
cate of records of general court trials, for the purpose of advising
the commanding general. But the power to decide is in the com-
manding general. Great Britain has the same thing. I do not know
of any other army that does, unless it be in Holland, in their supreme
military tribunal or court, to which I am coming presently. But
the British review, like ours, is for the purpose of advising the com-
manding general. I know of no system that makes the staff officer,
the legal officer on the staff of the commanding general—or any staff
officer—the final arbiter in those cases.

_As to appeal, or review otherwise, by some higher tribunal of the
judgment, such as is proposed for certain classes of judgments of the
general courts by the proposed court of military appeals, there is, of
course, in Great Britain no court of military appeals or anything of
that kind; but there is—as with us—a review, as I have explained
from my study of it, by the deputy judge advocate general or the
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Judge Advocate General, in an advisory capacity only; and they
have the right, even after the proceedings have been reviewed and
confirmed, for the accused or anyone for him at any time to petition
the Sovereign for a reexamination, which petition will be referred to
the Judge Advocate General for his advice; and the Sovereign does
have the power, if so advised, to quash. We have no such “appel-
late” power, after final approval or confirmation. The only thing
in our present system of review which is not wholly automatic is that
an accused—if he wants to have a brief or anything presented—I
think it would be entertained undoubtedly by the staff judge advo-
cate anywhere. I know it would be, and has been, in the office of
the Judge Advocate General. Printed briefs are sometimes sub-
mitted, and wherever briefs are offered within a reasonable time they
are always welcome, .

Senator CHaMBERLAIN. Do all the records and information of the
division go up to the staff judge advocate?

Lieut. Col. Ricey. Do you mean of the general courts?

Senator CHAMBERLAIN. Any court? .

Lieut. Co. Riey. All records of the general courts go up. All rec- ~
ords of special courts go to the headquarters of the convening author-
ity. That is usually the brigade commander, and if there is a
reason why there is anything not quite in order about it or requiring
legal advice, the staff judge advocate is the one who reviews it. -

Senator CraMBERLAIN. No record is made of the summary court?

Lieut. Col. RieBY. Only a report of the summary court, no formal
record of testimony, any more than there is in the case of a French
court. I should have perhaps said, on the French system, that they
make no record in any case of the evidence heard in court.

Senator CHAMBERLAIN. All the records of special courts and all
the records of general courts finally reach the judge advocate gen-
eral? -

Lieut. Col. RioBy. All the records of general courts do, Senator;
not-of special courts.

Senator CaamBerLAIN. They do not get there at all?

Lieut. Col. Riecey. They simply make reports on them to us, statis-
tical reports. The general court records all come up.

Now, as to the French system of appeal, they have a “court of
revision.”  The court of revision consists of five members.
There are courts of revision for the territorial armies not on active
service; and for divisions, and for every army on active service.

Senator CaaMmeerLAIN. That is composed of civilians or military
men ? : '

Lieut. Col. RieBy. In the armies on active service it is composed
wholly of military men. It is composed of a brigadier general, two
colonels or lieutenant colonels, and two majors. In the territorial
armies it is composed of three military men and two civilians. For-
merly it was all military. That was changed by law during the
war—by a statute enacted in 1916—by which it is now provided
that the president of the court of revision in the territorial armies
not on active service shall be a. civilian judge of the district in which
the court of revision sits. .  wa

~ Senator CramsrrLAIN. That was possibly induced by these criti-
cisms leveled against the system just as they have been leveled
against the system here. ; ,

&«
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Lieut. Col. Riepy. I am only telling you what I find there.” The
other civilian member is also a civilian judge. Those two civilian
members are appointed on the recommendation of the under secre-
tary of state for military justice. The civilian members really do
the routine work of the court where they are appointed, but the
majority of the judges are still military. .

. Ser;ator CuaMBERLAIN. What cases go up to them—what convie:

ions? .

_ Lieut. Col. R1eny. Unless all appeals are prohibited by presiden-
tial decree, as may be done during war, all cases may be appealed.
There is no automatic review; no cases go up except those which
are appealed, either by the Government or by the accused, and the
appeal must be taken within 24 hours after the judgment is ren-
dered. If it is not taken within that time, the right of appeal is
absolutely gone. The court of revision sits for the correction of
errors of law only, and really in a very narrow way. The record
that goes up does not contain in it any of the evidence taken on the
trial in the conseil de guerre. It does contain the statements of wit-
" nesses taken in the preliminary examination, the dossier; but there
is no report of evidence heard in the conseil de guerre.

Senator CuAMBERLAIN. According to your statement, all the con-
frontation by witnesses is in the preliminary hearing.

Lieut. Col. RieBy. That is true, so far as the record will show.
There may be a confrontation on the trial, but the record will not
. show anything about that. So that the case does not go up on the
admissibility of evidence in the conseil de guerre; and the Court of
Revision is forbidden to discuss or to consider the case on the merits;
and counsel in preparing their briefs are forbidden to discuss the
merits of the case in any way. The only questions for consideration,
as stated in the statutes, section 74 of the military code, are, first,
whether the court below was constituted in accordance with the pro-
visions of the code; second, whether it has exceeded its jurisdiction;
third, whether the sentence pronounced by it is within the penalties
fixed by law, upon the facts as found by the court; fourth, whether
" there has been any violation or omission of any form (or formality)
prescribed by law “on pain of nullity ”’; fifth, whether the court be-
low has omitted to accord either to the accused or to the commis-
saire du gouvernement, upon proper demand, any right or « faculty ”
secured to him by law. '

As to the “ pain of nullity,” I might say that there are certain pro-
visions of the code, certain things to be done, which are expressly
stated to be required “ on pain of nullity.” They are the ones referred
to in that section. For instance, “ on pain of nullity,” the accused
must be advised at the same time the charges are served upon him, of
his right to counsel, and that unless he has his own counsel, counsel
will be assigned him by the court.

Senator CaaMBErLAIN. These articles do not permit the court of
appeals to change the judgment except when the law has not been
properly applied to the facts, etc. That is a pretty general power.
That would seem to indicate that they have power to consider the
facts. :

Lieut. Col. Riey. They do not so construe that, Senator. I talked
on that subject with Col. Augier, the commissaire du gouvernement
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of the Court of Revision at Paris, who is a_very eminent authority
and author of several books—they are standard on military law in
France—and he explained that they simply consider there whether
. the sentence accords with the facts found and set out in the find-
ings. You see the form of their judgment below is a finding of
facts and then a sentence, and the Court of Revision simply con-
siders, under that subdivision, whether the sentence there, as found
in the judgment roll, is proper in view of the facts recited as found in
the judgment roll. :

Senator CHaAMBERLAIN. As I read that provision, it is pretty broad.
Vgha%texger the practice may be, it would seem that they could consider
the facts.

Lieut. Col. Rieey. However that may be, even if that language will
bear that construction, it is not so construed by the French them-
selves. They construe it as I have stated, and, in fact, the rules of the
court specifically forbid counsel for the accused in his “ Memoir,”
as they call it—his brief—to discuss the case on its merits,

I will be glad to put into the record that portion of my interview
with Col. Augier, if it is desired.

There is also a power, in time of peace, given by sections 80, 81,
and 82 of their code, for civilians who may be tried before the conseil
de guetrre to appeal to the Court of Cassation; and, under the law
of April 17, 1906, in time of peace, the Court of Cassation is substi-
tuted for the Court of Revision, in appeals from the conseils de
guerre. ' :

Senator CuamBERLAIN. The trial of civilians is so limited in our
jurisdiction that it does not make much difference.

Lieut. Col. RieBY. I only call attention to it.

Then in the Belgian system they have what they call the cour mili-
taire, which is a supreme military appellate tribunal.

Senator CmamBerLAIN. How is that constituted? Are there any
civilians on it? :

Lieut. Col. Rigy. There is one civilian on that; there are five
judges—1 civilian and four line officers of the army. The civilian
judge is appointed for life, and he is entitled to the honors due to a
general. In practice he wears the uniform of a general, but he is
a civilian appointed by the King for life. The four military judges
are: One lieutenant general or major general, one colonel or lieuten-
ant colonel, and two majors. The civilian member is the president
of the court; and he must have been a civilian judge for at least 10
years before his appointment. He must, by the way, know both
French and Flemish. The military members are appointed for terms
of one month only. Their names are drawn by lot from a list of
~ those available. This Belgian court of appeals differs from the
French court of revision in that it reviews the facts as well as the
law. Tt considers the case on its merits.

Senator CramBrrLAIN. There is a record there?

Lieut. Col. Ricy. The record there is that made up by the judici-
ary commission, so far as the evidence is concerned. They (the cour
militaire) consider the whole case, and they have some original juris-
diction also. In Holland, there is a supreme military court. I only
know of Holland from an examination of the statutes and regula-.
tions, but it is a rather anomalous situation. - They have both the

/
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review without appeal and an appeal, and both by the same court,
which they call the Hoog Militair Geregtshof. .

Senator CEamMBERLAIN. That is automatic?

Lieut. Col. Ricey. It is an automatic review of the record, Sena- -
tor; and there is also a provision that the accused may within a
certain fixed time, I think within 10 or 15 days, appeal. Then, in
addition to the regular review of the facts on the record, the court
will entertain any briefs or arguments that the accused wants to
put in, and hear him. o

Senator CHAMBERLAIN. Are there any civilians on that court?

Lieut. Col. RicBy. Yes; there are civilians on that court also.
This court in Holland is composed of nine judges. Of those three
are civilians, three are army officers, and three are navy officers. It
has jurisdiction over both the army and the navy—over all military
law. The civilian judges are appointed by the sovereign upon the
recommendation of the ministers of justice, war, and navy; and they
are appointed for life, with the right to retire at 70 years of age.
One of them is made the president of the court. In his absence the
other senior civilian presides. The military judges are three army
officers, as I said, and three naval officers. They are required to be
at least 30 years of age. There is no further requirement. They are
not required to have any special legal knowledge. They, also, how-
ever, are appointed for life, and are appointed by the sovereign upon
the recommendation of the ministers of justice, navy, and war.

This court in Holland has power, as in Belgium, to review the case
on its merits, both on the law and the facts; and, by the way, the court
in Holland has also original jurisdiction over all prosecutions of
officers of the army above the grade of captain, and of officers of the
navy above the grade of first lieutenant; and also has the power to
examine into the actions of any commander who surrenders a fortress
or naval commander who surrenders a ship—anything of that kind.
They have pretty broad original jurisdiction.

In Switzerland there is a “ military tribunal of cassation,” com
posed of five judges and three alternates. They are all chosen for a
term of three years by the federal council. They are all military
men, but three of the judges must be—the majority of them—chosen
from the “judicial section of the general staff ”’; that is, the judge
advocate general’s department. The others must also be officers who
have had some legal training. I do not really know very much about
the jurisdiction of the Swiss court.

There is also a court in Prussia. I do not know anything about its
composition. The interesting thing about it that I do know—I have
just gotten hold of the books recently—is that it publishes formal
reports every year of cases decided, so that you can get reports of
the supreme Prussian military courts, as you can get the reports of
the cases decided in our Supreme Court or in the supreme court of
any State.

In Italy there is also a revision without appeal of all cases involv-
ing confinement for more than seven years. They call this court the
“ Council of Revision.”

Senator CEAMBERLAIN. Is there any appeal for lesser sentences
than that? _

Lieut. Col. RieBy. There is also an appeal to the supreme court of
war and navy for lesser sentences, under somewhat severe restric-

~
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tions. I have not all the details, Senator, but all cases where more
than seven years’ confinement is involved go up automatically. . That
court is composed of three judges—a “ general, commanding a section
of military justice,” as he is called; a colonel attached to the section
of military justice, and one civilian judge.

Then there is detailed to act as prosecutor before that “ council of
revision ” the military advocate general of Italy, and an officer is
detailed as reporter to the court. . )

Senator CmamBerrLAIN. Practically all of those courts have one
civilian member on the court?

Lieut. Col. Rieey. The situation, summing it all up, Senator, is,
I think, that in all of them, either the court is wholly military, or else
the majority of the court is military. Here is this table which I
prepared, for which you were asking, Senator; I can put it into the
record now. '

~(The table, relating to military courts of appeal in several differ-
ent armies, is here printed in the record as follows:)

1



Analysis of military courts of appeal in various armaes.

justice; 1 colo-
nel attached to
the section of

military justice.

France.
Balient points. % . Ttaly. Holland. Belgium. Bweden. Switzerland,
rmy, active
Territorial armies. service. ,

1. Title of court...... T m— Conseil de Revi- | Conseil de Revi- | Council of revi- | Hoog Mlitair Ge- | Cour Militaire. .. ..| Krigsoverdomstol | Tribunal Militaire
sion (court of sion (court of on. regshof (su- (superior mili- de Cassation.
revision). revision). prem«; military tary court).

« court). .

. Number of judges | — S L —— Boi xpsvssanusimens R i T ceresesannes .| 5 (also 3 alternates)

III. Civilian judges, number......o.[ 2-coveeoiieicniacn]orremaennnnnacens o Lomgoiaine I 8. 5 swinsn SRR | B Beononamanineaio e minfsim AW Y

8. Qualifications— .
............. B0 YOATS. . ovuroencc|eccscneasasnnamanenafonmcsonscasisonacaas €8TS...........| Norequirements..| 25 years...........
2. Legal experience. .| Magistrateofcivil-[...cuenvnens PR Councillor of the | Doctor of laws....| 10 years civilian | Qualified for ap-
ian court of ap- Court of Appeals. judge. pointment as a
%eal l§Cou.r a’ avilian judge,
ppel). .
3. Military experience None required... . .}....... R — .| None required.. . .| None required. . . .| None required....| None required....| - ®
b. By whom appointed... Ministyr of War |......... e Minister of Grace | Sovereign uponre-{ Sovereign. ........| King.........
(reccm nendation and Justice. commendation
tiou of under of ministers of
secretary state justice, war, and
. igr military jus- © navy.
ice. - .
¢. Tenure of office. .............| Determined b{ ....... vecevsacananslone ceaenns seseEsEaes Life, retired at 70..] Life........... ...:| For the term of
cabinet (Consetl court.
des Ministres). . .
d. Special powers and dutles....| Actasrapporteurs |...i...... T vievevsusseaseees.| Clvilian is Presi- | Rapporteur tothe | Rapporteur to the
to the court. ’ dent. in his ab- court; entitled toj court.
sence, senior ci- honors of a gen-
: vilian presides. eral.
1V. Military Judges, number. ...... Bocececansrineninss S p R seeasEEey [ e ——— . RN [ IS sEaEE e 5.
a. Qualifications—
Rank...... S— 1 colonel or lisuten-| 1brigadier general,| 1 general officer,1 | 3 army, 3 navy |1 lleutenant gen- | 1 general officer, 2 | Officers.
antcolonel, 2 ma-|  2colonels or ieu- colonel. officers. eralormajorgen- field officers. J
Jjors; tenant colonels, eral, 1 colonel or
2 majors. lieutenant- colo-
nel; 2 majors,
30 years..ceereeren 80 YOBIS. ccecerennafenanemcatnnneonannan 30 Years.....oaeees No requirement...| 25 years....... — .
None required. .. .| Nonerequired....| 1 general com- None required....[ None.....cccevenadonernananananines
manding a sec-
tion of mulitary ’
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4. Legal experience.....cc..

b. By whom appointed.........

¢. Tenure of office.......

d. Special powers and duties.
V. President of court:

a. Civilian or military..

b. Qualifications—

¢. By whom appointed.........

d. Tenure of office.......
-e, Powers and duties...........

.

VI. Officials of court. Titlesof.....

RPN, 7, S

Commanding gen-
eral.

6 months..........

{30years...........

President
chamber of (ci-
vilian) court of
appeal. (*‘ Presi-
dent dechambre
de 1a cour d’ap-
pel”.)

.| Nonerequired.....
.| None required....

Minister of war un-
der regulations
fixed by the cab-
inet.

Determined by
cabinet.

Presides, general
supervision, ap-
points rappor-
teurs.

Commissaire du
Gouvernem ent,
greffier.

PPN [, e

Commanding gen-
eral.

Commanding gen-
eral’s pleasure,

Military...c.ocee..

30 years...........
No requirement ..

Brigadier general..
Commanding gen-'
eral. |

Pleasure of com-
manding general.

Presides, gemneral
supervision, ap-
points rappor-
teurs.

Commissaire du
Gouvernement,
greffier.

“The general com-
manding a sec-
tion of military
Justice.”

General officer.....

Military advocate
general (or mili-
tary vice advo-
categeneral), re-

None required. . ..

Sovereign (recom-
mendation  of
ministers of jus-
tice, navy, and
war).

Life (retired at 70).

30years...........

Sovereign (recom-
mendation min-
isters of justice,
i;var, and navy).

“Directs all meet-
ings of the
court,” May ap-
point & rappor-
teur ‘“to expe-
dite proceed-
ings.”

Advokaat-fiscaal,
procureur, prov-
0st general, com-
missaris, rappor-

None required....

By president of
the court, by
drawing from
roster furnished
by minister of
war.

No requirements. .
10 years as civilian
judge.

None required.....

Entitled tohonors
of a general.

Sovereign. ........

Acts as rappor-
teur to court.

Auditeur general,
greffier.

viewer,

teur, griffier.

None required.. ..

Military...........

25 years...........
Norequirement...

Term of the court.

Overkrigsfiskal.. ...

3 from “Judicial
section of the
general staff”; 2
others must be
‘officers with
le§al training.”

By federal council

3 years.
Military.
Mémber of judiclal

section of general
stafl,

'Federal council.

3 years.

Auditeur in chief,

‘HOLLSAL XYVIITIN 40 INAWHSIIAVIST

. 899



Analysis of military courts of appeal in various armies—Continued.

France.
Salient points. Italy. Holland. Belgium. Bweden.  Ewitzerland,
- Army, active 5 i
Territorial armies. Sorvice. ;
VII. Advokaat-fiscaal, sauditeur-
general, commissaite du gou- '
verlnement judge advocate gen-
eral, etc v
B Dbl senvesesvamsvremanamss Commissaire du | Commissaire du { Military advocate | Advokaat-fiscaal..| Auditeur general..| Overkrigsfiskal....| Auditeur in chief.
(fx ouvernement., i ouvernement. general. . e .
_b. Civilian or military Military....eeen..- MiliEaIY. . cveeeeencfeaennns S Civilian...... s..-.| Civilian._.........[... ceecesnceenecanin Military.
¢. Qualifications—
. 30 years... 30 years..... .| 80 years........... 35 years...........| 25y€8I8.....ucunnn
None required. None requir: .| Doctor of law..... Lawyer, doctor of Quahﬁed for ap-
- law pointment as a
. civilian judge.
Field officer or | Field officer or Entitled tohonors |......cccvvvueeenn..
‘““sousintendant “sousintendant of general.
. militaire.” 1 militaire,” . ) .
4, Military experience...... Requisiterank....| Requisiterank.... None required.... . None required.....| Norequirement...| Chief of the judi-
. cial section of the
! i general staff.
d. By whom appointed......... - Minister of war ...| Commanding gen-|.......c.ccccueannnn Sovereign (recom-; King............. o KIDg:vuvdososns e
’ eral, mendation min- -
. isters of justice,
marine,and war),[
e. Tenure of office.............. Pleasure of minis- | Pleasure of com- LI0. erssmmimimsmimmimis Life..c.e..... 55558 femmnmmae e S,
ter of war. manding general. .
{. Qualifications as to impartial— Same as judges of | Same as judges of |. I Not related t0 |--eceevevnevarenennc|inenainnens eeeees .
1ty,etc Conseil de Conseil de| i members ofcourt ”
Guerre. Guerre. or griflier; if re-
- lated toaccused,
temporary Ad-
) N vokaat - Fiscaal
’ : ' appointed.
g. Powers and duties........... Prosecutor and ad-| Prosecutor and ad-| Prosecutor........ 1. Prosecute orig- | Prosecutor and ad-| Prosecutor; gen-
) viser of the viser of the inal cases; ad- viser to the eral supervxsor
court, court. viser to court in court; ‘‘dis- of inferior mili-
contirmation and charges the funec- tary courts.
appeal cases. 2. tions of & Pubhc

Advises on sur-
render of forts,
ships, etc. 3.
General _super-

vision of Alldl-

minigter.”
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VIII. Assistants to commissaire
du gouvernement, advokaat-
fiscaal, etc.: Titles.

IX. Deputy — substitute, pro-
cureur, etc.

% By whom appointed.........

b. Duties.....eueeens R

X. Provost General:
8. By whom appointed.

b. Dutles....ccoomenarsnavsinans

XI. “Commissaris” *‘Juge D’In-
struction:”

a. Title

b. Powers and duties..

¢. Civilian or military.
d. Qualifications—

4. Military experien
5. Impartiality..
6. Special matte:
XI1I. ““Rapporteur’”:

a. Powers and duties.......... >

b. Member of court or not..
c. If a member—
© 1. By whom appointed.....

2. Civilian or military..
d. If not a member—
1. By whom appointed....

2. Civilian or military......

Commanding gen-
eral.

Same as commis-
saire du gou-
vernement (as-
sistant).

Report on record
to the court.

D £ E s

President.........

Civilian..

Substitate. .......

saesei@0sams spmanad
Commanding gen-
eral.

Same as commis-
saire du gou-
vernement (as-
sistant). |

Report on record
to the court.

Military vice advo-
cate general.

Reviewer. Ex-

amine the record|
and report tothe
court.

teurs - Milftair
and of Krygs-
raads.

Procureur; pro-
vost general.
Procureur........ .

Court, on petition
of Advokaat-
Fiscaal.

To assist Advo-
kaat-Fiscaal.

Sovereign provost
general.
Charge of prisons,
etc.

Commissaris, one
or more.

.| Investigation of

accused In cases
of original juris-
diction.

No requirement. . .|

No limitation.....
No requirement. ..
Nong required. ...
‘N 6'requu'ements N
Nomne...cosearens--

To investi ate case
thoroughl

-b----"--c-----.u---

President of court.

Substitute.......

general

“eecscsanceesnroses

elpessnsmespagan-acns

..| Commanding gen-

To assist, and act
for, the ‘suditeur

President acts as
rapporteur to
the court, ex

officio.
Civilian...ccceeenn Civilian...........
..... eerecagnaereeclicesrcaceineneeisend

.| Substitute. .......
I N« [, Mo

eral.

To act, In case of
absence of bver-
krigsfi
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Analysis of military courts of appeal in various armies—Continued.

Salient points.

.France.

Italy.

Holland.

Belgium.

Sweden.

8witzerland.

Territorial armies. Army, active
service.
XII. “Rapporteur”’—Continued.
d. If not a member—Continued.
3. Qualifications.......coccifoncianeceannns womes| sewanse SRS ..| Officer who has| Not fixed, but |...... P R cemacciesssccsecvens
received adegree| must not be re-
law; and | lated to any at-
“preferably a tomey in the
. magistrate.”’
4. Any special matters...... P —— — PRI ..| Has as many as- Appolntment ........... ecorassasfsacannciacsace
sistants as may kept strictly
be needed. secret.
XIII. “Greffier,” “Griffier,” clerk
of court:
B TG o eeeeeerenenaiaancnenn Greffier. ..evuun... Greffier...........| Referee........... Greffior. . vovvenseslsusisnsssssessrisin
b. Civilian or military.......... Military..o.ceeen.. Military........... No requirement. .. Either (a) an offi- | Civilian member
cer of the army, |  of court keeps

o. Qualifications—
1. Impartiality....... teenes

ank
ry Legal experien

5. Military experience......

d. By whom appointed

Same as judges of
Consei
Guerre.

Same as judges of
Conseil de
Guerre.

de

30
.1 0
No reqlﬂrement.. .| Norequirement...
Requisite rank. .. .| Requisiterank. ...
Commanding gen- Commaqd.lng gen-
eralbyroster. eral.

President of the
court.

Not related to
judges mnor_to
Advocaat Fis-
caal. May not
act where re-
lated to any
party.
25 years..

Nonerequired. ...
Sovereign (recom-
mendation min-

or else (b) doc-
tor of law, or (¢)

had Judlclal ex-

perience.

either an Army
officer, or else a
doctor of law,
or judicial ex-
perience

isters of justice,
marine, war).

the record.
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e. Tenureofoffice.............. 6 months.......... Commanding gen-
eral’s pleasure.
XIV. Ji urlsdiction of the court.
8. Original...ceeeenncerenenaaaafen v P RN

b. Appellate—
l?li\utomatlc

(a) Questlons to be
considered.

(b) May case be re-
turned for new
trial?

2. Upon appeal, or other
action—

(a) Byaccused........

(b) By Government...

.| All sentences in-

volving a penal-
1ty greater than
7 years’ confine-
ment.

(¢) Other parties...... N

Lo cueesoamsns

Naval officers
above first lieu-
tenant, Army
officers above
captain, provost
marshals, audi-
teurs militair,
pilots, ¢ o m-
mander sur-
rendering  for-
tress, some spe-
cial cases.

All sentences of
Krygsraads, ex-
cept sentences
adjudged: 1. In
the tield. 2. In
a beleaguered
frrtress. 3.Ina
city “m a state
ofsiege.”’

. Was the case
properly tried?
2. Was s com-
plete criminal
case made out?
3. Is the guilt
proven bevond
any doubt? 4.
Is the sentence
authorized by
law?

—

Yes; same court...

By accused; with
same exceptr mns
as on review
without appeal.

Royalpleasure....

Over Army offi-
cers above cap-
tain in ra
over members of
courts-martial
in their official