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The Dehvery of Legal Serv1ces in USAREUR Lessons for All Staff Judge Advocates

: Colonel M. Scott Magers"
Staﬂ' Judge Advocate. U.S. Army T rammg & Doctrme Command Fort Monroe, Vlrgzma

'

Introduction

In response 1o allegauons of unfairness in the. rmposmonf
of military justice in some units in the United States Army,"

Europe (USAREUR), the Commander in Chief,
USAREUR, on 27 January 1984 appointed! Colonel James
E. Noble, Chief Judge, Fifth Judicial Circuit “to conduct
an informal inquiry into the organization of USAREUR
Judge Advocate Offices, minus Berlin and SETAF, to deliv-
er command legal advxce »2 Specifically included in the
letter of appointment were directions to Colonel Noble to
inquire into incidents concerning mass apprehensions of
suspected drug offenders. In a three-month investigation, he
interviewed commanders and their mllltary lawyers at most
major USAREUR installations. The more than 100 inter-
views were tape recorded and then transcribed verbatim.
Colonel Noble's report contained hundreds of pages of
facts, findings, recommendations, and statements that not
only respond to his letter of appomtment but also provided
a wealth of information concerning the management of mil-
itary legal offices in USAREUR. Colonel Noble found that
“USAREUR Judge Advocate: Offices are better organized,
better staffed and more appropriately located to provide
command legal advice than ever before.”? Nevertheless,
enough weaknesses were noted in the management of the
legal offices to require consideration and analysis by all
judge advocates (JAs) about how improvements might be
made. Of particular value in determining how the delivery

of legal services might be improved are the views of the

commanders mtcrvreWed by Colonel Noble.

With some llmlted exceptnons, the findings and recom-;

mendations in Colonel Noble’s report were approved on 8
August 1984 by the. Commander in Chief, USAREUR.*
Subsequently, The Judge Advocate, USAREUR, provided
the staff judge advocates (SJAs) of the general court-martial
convenmg authorities in USAREUR with a copy of the re-
port, minus the verbatlm statements. At that time, SJAs
were asked to review their oﬁice organization and manage-

ment to include the possible ‘consolidation of legal assets, '
rating schemes, job statements and standing operating pro-

cedures (SOPs), and the training of the JAs advising special
court-martial convening authorities.® As would be ex-
pected, Colonel Noble’s report was the topic of much
conversation within the USAREUR legal community and

was the formal and informal subject of discussion at subse: -
quent conferences attended by USAREUR JAs. Based on -

the situation in their individual commands, SJAs through-
out USAREUR made necessary changes in their office
organization and management as suggested by the report.

The purpose of this article is to highlight a few of the
findings in the report as a vehicle to discuss managing a
military legal office. My access to the complete report of in-
vestigation allowed me to review the many statements from
commanders and JAs at several levels of responsibility and
experience. Although only a few of these statements are
specifically cited in this article, it was my observation that
the responses to Colonel Noble’s questions fell into consist-
ent patterns depending on who was being interviewed: SJAs
found it difficult to manage their personnel who are spread
over a large geographic area; OICs felt a need for more con-
tact with their SJAs; first and second term captains felt a
need for more experience and supervision; and brigade level
and below commanders, although generally pleased with -
the legal advice they were receiving, recognized the inexpe-
rience of their legal advisors. As a military lawyer who
recently served as an SJA in USAREUR, I believe the in-
sights gained from the report will benefit those responsible
for managing military lawyers and delivering legal services.
This article is not intended to be a comprehensive treatment
about how to manage an SJA office or a thorough discus-
sion of current management theory, but it will hopefully
stimulate thought and discussion on this important subject.
I recognize that some JAs consider their management re-
sponsibilities to be less a priority than providing sound legal
advice. 1 suggest, however, that a busy legal office that is
not well organized and managed will soon experience a deg-
radation in the quality of the legal advice provided. I also
anticipate that some JAs will disagree with suggestions I
make in office organization and management as there is
clearly “no one way to run an office.” Any such disagree-
ment will only enhancé the discussion, study, and analysis
that is needed to improve the management abilities of indi-
vidual JAs. The findings of Colonel Noble's report do
indicate that insufficient emphasis has been placed on the
management trammg of SJAs and other military lawyers in
management posmons

. Although the focus of this article will be the organization
and management of an office headed by the SJA of a gener-
al court-martial convening authority, the findings from
Colonel Noble’s report and my discussion should prove
helpful for military lawyers managing at all levels of re-
sponsibility. Colonel Noble’s findings concerning mass -

*This article was ongmally prepared as an individuai study prOJect Whl]e Colonel Magers was a student at the United States Army War College.
! The appointment was made pursuant 1o Dep’t of Army, Reg. No. 15-6, Boards, Commissions, and Committees—Procedure for Investigating Officers and

Boards of Officers (24 Aug 1977).

2 Colonel James E. Noble, Army Regulation 15-6 Investigation of USAREUR Legal Offices, 6 May 1984, TAB A [heremaﬁer Noble Investigation]. -

3 1d. FACTS, Section III. Colonel Noble continued in this section by saying: “The assigned lawyers are also better trained and have more experlence collec-
tively, than any group of lawyers prevnously assigned to USAREUR The offices are generally well located to support troop population centers.”

4 Colonel Noble had recommended that “consideration be given to deslgnatmg OSJA Branch Office OICs [offcers-in-charge] as Staff Judge Advocates to
reflect properly their duties and to enhance their status as supervisory lawyers in the JAG Corps.” This recommendation was disapproved and changed to
read as follows: “OSJA Branch office OICs have many responsibilities similar to those of SJAs and must be trained accordingly.” Id., Section VIII Form

1573, TAB B.

5 Letter from Brigadier General Ronald M. Holdaway, Judge Advocate USAREUR to author (Aug. 1984). ‘ :
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apprehensions in USAREUR :will not be discussed. Issues '’

involved in some of those apprehensions are presently in lit-

igation that will likely result in guidance from the Court of -
Military Appeals on this important subject. The problems =

that arose from the procedures followed by commanders
and criminal investigators while conducting specific mass
apprehensions ‘may indicate questionable legal advice, but

any comment on those incidents would be beyond this more :

general discussion of management issues highlighted by the
investigation It is the thesis of this article that the STA who
is ‘applying widely recognized- management principles and
theories wdl decrease the likelihood of his or her personnel
prov1d1ng 1mproper legal advice on any subject

Servmg the Client

LA fundamental questlon faced by managers of all organi-

zations is how' well the organization is providing the service
or product for which it was created. Thus, the SJTA must be
concerned about whether commanders, their staffs, legal as-
sistance clients, and others ¢ligible for ‘legal support are
recelvmg the high quality advice they deserve. Feedback on

this issue is'available -through client satisfaction surveys, -

comments from commanders on Officer Eﬂlcrency Reports,
and informal statements from those receiving advice. The

Noble report reflects that commanders are generally very
pleased with the legal support and advice they are receiving -
in USAREUR. Nearly all commanders stated that ‘they of-

ten conferred with “their lawyer” and considered the JA a

full member of their staff. This is not a new development-
nor is this appreciation for the military lawyer’s advice con- -

fined to USAREUR. A commander’s willingness to follow
the advice of a JA is likely based on'an: understandmg that

command and installation problems have become increas--

ingly complex over the years. The Judge Advocate
General’s School (TJAGSA) course, Senior Officer Legal

Orientation, has made a significant contribution in'convinc-
ing commanders of the 1rnportance of legal advxce to'

mission accomphshment

Although commanders generally expressed conﬁdence in
the advice they were receiving, many expressed to Colonel ,

Noble a concern for the lack of military experience by
many .of the junior.JAs. who were providing advice at the

special court-martial convenmg authority Jevel and below. .
One senior officer felt the junior JA providing him advice .

did not understand “the functioning of a large organization
or the soldiering aspects of a large organization,” nor did
he believe the lawyer ‘understood the life style of the
soldiers the company level commanders dealt' with ‘when

takmg disciplinary action.® Concern about the depth of a -
Jumor JA's experiencé can quickly turn into a question con- '
cerning the officer’s competency: and ‘a: subsequent

reluctance by the commander to either $ek or follow legal
advice.

The need to’ provide experienced JAs to advise com-
manders at the special court-martial convening authority =

e

_level and below is a particular problem iri' USAREUR

where the wide dispersion of troops results in many SJAs
being forced to place inexperienced officers in branch offices
near commanders ‘and soldiers, but ‘many miles from the
main legal office serving the area general court-martial con-
vening authority’s jurisdiction. Often these branch offices
are staffed by only one or two JAs who are serving in their
first or second tour of duty. The importance of : this problem
was stated by Colonel Noble in his report - E

The one-J AG branch oﬁice is the most sxgmﬁcant man— :
. agement problem in USAREUR JA operations.. It
represents a great potential for providing madequate
legal advice to commanders, for insensitive feedback of
mformatlon to the SJA and for. _poor,management, su- .
pervision and training of 1nexper1enced lawyers .

. Despite the hard work and dedication to duty of the
JAG. oﬂicers asslgned to one-JAG branch offices, they

_practice in a situation of peril that would mandate a ci-
"vilian law firm mcreasmg consxderably 1ts malpractlce
habthty 1nsurance hmlts, '

The issue of experience is' one prlmanly of trammg and
the responsibility for that training belongs with the SJA.
One of the general officers who' provided a'statement to”
Colone]l Noble comphmented a corps SJA by stating this"
particular SJA did 4 great job because’ he “trained law-
yers.” # The training responsibilities of the SJA arée
fundamental to his or her duty to ensure that all of his or
her subordmates are provrdmg the hlghest quahty 1egal
advice. -

‘ The SJA as a Trmner S

The SJA who is conoerned about tratmng h1s or her sub-.
ordinates faces a . difficult task.: The SJA: has mlhtary
lawyers, enlisted soldiers, and civilian personnel of varymg
degrees of talent, education, experience, and commitment,
who are performing a variety ‘of duties within the office.
Certainly it can be expected that éach individual has a basic ;
level ‘of knowledge and competency. A direct commission
JA recently graduated from the Basi¢c Course at TJAGSA,
however, will have a limited understanding of the Army -
and the lawyer’s role in the Army at best. This partlcular '
problem received good analysis in an ‘article by Major Jack”
B. Patrick, where he stated: “Supervisors must evaluate the -
personal and professional needs of subordinates and then
grve them the trammg and tools to do thelr Jdbs »9

Thls need to tram or teach subordmates is a part of the ;
concept of mentoring that is so much a topic of conversa-
tion in today’s Army. The: Chief of Staff of the Army,
General John A. Wickham,; Jr., wrote in a letter to. his sub-:
ordinates, “All leaders are teachers, and teaching is a part
of mentormg " He went on to state that “mentormg is a key
way in which we exercise leadershlp and strengthen Army
values. Giving of ‘ourselves by sharing our knowledge and

§ Noble Investlgatlon, supra note 2 Exhtblt 4, p. 17 Thts commander also stated in referenee to th1s JA . AR I
I felt less comfortable with his advice because, very truly, he was—I think he was uncomfortable. My. perceptlon is that he Was uncomfortable wrth

criminal law and that hls comfort was more in administrative law, tax law. .
weren t gettmg cons1stent advrce, battery-level commanders He just wasn 1as well prepared tobea specml court-martml advisor as was Captam [X]

14, Paragraph 6, FINDINGS Section III.
% Id., Exhibit 147, p. 4.

» My commanders, from the bottom up, were telling me that they .,

'
i i

9Patnck Judge Advocate Training and Learmng “Newbees" and the Boss, The Army Lawyer. Oct 1985, at 7 8
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experience is the most 1mportant legacy we can leave to
those who follow "0

One mdmdual who certamly needs the beneﬁt of the

SJA’s experience and teaching is the deputy staff judge ad-.

vocate (DSJA). Several years ago, I wrote in The Army
Lawyer that “the job of deputy staff judge advocate is nei-
ther understood nor popular.”'! It is my opinion that the
position of DSJA is now much sought after as a career re-
warding and enhancing assignment that is of great value to
those seeking to serve as SJTAs. Clearly the position is key to

the successful management of a busy legal office and the de- .
livery of high quality legal advice and services. Each SJA"
will define the role of his: or her deputy differently. There

are some basic principles concerning the role of the DSJA,
however, that should be considered by all SJAs. Because
the SJA will periodically be absent from the office for leave,
temporary duty, or even illness, the DSJA must be pre-
pared at all times to serve as acting SJA. This means that
the DSJA must be familiar with all actions within the office
and that he or she must not concentrate exclusively in one

area of the law or management of one section of the office.

To gain the experience that prepares the DSJA for the role
of acting SJA and for future assxgnment as an SJA, the

DSJA should see virtually all actions that require the STA’s

signature and most actions that leave the office without the
SJA’s signature. Within the guidelines established by the
SJA, it should be the responsibility of the DSJA to make

those personnel and administrative decisions that are neces-

sary for the smooth operation of the office. If the DSJA
does not have this responsibility, his or her authority and
prestige within the office will be such that he or she will be
of little value to the SJA.

TIn this area of office management the DSJA can make:
good use of a properly developed standing operation proce-

dure (SOP). Although SOPs will be discussed later in this
article, their importance in establishing how  various tasks
will be performed cannot be over-emphasized. Other writ-
ten: guidance concerning internal office ‘management
procedures or policy should be signed by the DSJA to assist
in establishing his or her role in office ' management. Many

of the junior JAs who were interviewed by Colonel Noble

mentioned the importance of receiving advice from- the
DSJA on issues that did not require the SJA’s attention or
at times when the SJA was not available. Although in
USAREUR the DSJA is not always in the rating scheme of
the officers in charge (OICs) of the branch offices, I believe
that the DSJA should be formally involved in thelr rating
to ensure his or her effective assistance in superv1smg those

officers. The SJA and DSJA who have systematically set-’
tled on a management phllosophy and policy for their officé

will serve as a management team that will not only be pre-

pared to provide the necessary training for their’
subordinates, but will also ensure the advxce and servxces _

prov1ded by those subordinates meet the hlghest professxon-j
al standards. The SJA’s training responsibility toward the
DSJA will be served by providing the DSJA the maximum
opportunity to make decisions conceming routine office ad-
ministration and substantrve law i issues.

Some of the most significant findings of Colonel Noble’s
report dealt with STA management of the OICs of the
USAREUR SJA branch offices. Those findings provide sug-
gestions on how the OICs might be better prepared to
perform their responsibilities. He found that:

Adequate recognition is not given to the true role

‘the field grade branch OIC of a busy branch office has
~in providing legal services. Neither is his job descrip-
tion defined adequately to illustrate properly that role.
Most often it is not defined at all except by under-
-standing between the Command SJA and the Branch
‘Office OIC. The OIC of a significant branch office who -
- provides command legal advice to Brigadier Generals
- and Colonel-Brigade Commanders is essentially a Staff
Judge Advocate.

Failure to define clearly the duties and respon51b111-
ties of branch office OIC is a management omission.
Definition of duties and responsibilities in an Officer
Efficiency Report is a poor substitute for a c]early writ-
-ten job description unplemented in a clear
management: framework.

Briefing and preparation of JAs to be OIC of a
branch office, and to provtde legal: advice to semor
- commanders, should receive more attention. '

Although branch offices are more prevalent overseas than
in the United States, the issue of how to prepare and then
manage officers assigned as OICs of branch offices deserves
consideration by all SJAs who supervise JAs who are inde-
pendently advising commanders and their staffs. In
USAREUR, there has been a generally successful attempt
over the years to increase the rank and experience level of
those assigned to these rewarding, but difficult jobs. It
would be preferable if all large branch office OICs were
TIAGSA Graduate Course graduates. Most Graduate
Course graduates serving as OICs told Colonel Noble that
they felt the course had done a good job preparing them for
the OIC position, although one officer specifically stated he
felt least prepared in the area of management.'* For those
OICs who have not attended the Graduate Course, the lack
of management training and generally shallow experience in
the various areas of military law may cause a feeling of in-
adequacy in this difficult position.

Colonel Noble’s findings concerning OICs of SJA branch
offices in USAREUR can be summarized by three major
points: the role and respons1b1ht1es of the OIC is not clearly
understood the OIC receives inadequate preparation for

19 etter from General John A. Wickham, Jr., Chief of Staff to Subordinates (May 1985) (undated).
' Magers, Role of the Deputy Staff Judge Advocate, The Army Lawyer, Sept. 1978, at 18, 21.

12 Noble Investigation, supra note 2, paragraphs 3-5, FINDINGS Section IIL.

13 Id., Exhibit 97, p. 16. This officer stated that:

1 had done a little bit of just about everythmg before I came here. And then the expenence in the Graduate Course helped. 1 felt relatively well pre-
pared. I think where I felt the weakest was in areas of management. The kinds of things that you look to a Warrant Officer or a Senior NCO to assist in
managing. I had never been involved in that and not having a Warrant Officer here, not having the depth of experience in a branch that you have in a
large office. I think our weakest link is in the management or administrative area.

4 1n response to a question from Colonel Noble concerning how management instruction at TTAGSA could have helped a non-Graduate Course ‘captain,
the officer responded: “Mostly it’s just a matter of the little things of how best to run an office.” Id., Exhibit 36, pp. 9-11.
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the job; and the OIC is not supervised within “a clear man-

agement framework.” These points serve as a vehicle to

discuss how the STA mlght assist the improved perfor-
mance of the OIC , .

Defining the OIC Role and Responszblltttes
The problem of OICs not thoroughiy understandmg their

jobs was illustrated in the statement from one experienced

OIC when he told Colonel Noble that some of the OICs he
spoke with at USAREUR conferences seemed to be “out
just wandering around on their own” when it came to per-
forming their jobs.'S Whether the majority of OICs are
confused about their roles is questionable, although Colonel
Noble’s suggestion for written guidance.from the SJA to
the OIC would be helpful. This guidance could be included
in the office SOP or in a separate document that would be
continually reviewed as mission needs change. One obvious
purpose of written guidance is that it reduces, misunder-
standing between the SJA and the OIC; it serves as a
readily available guide for the OIC as he or she manages
the branch office. Having created a document setting forth
how the SJA expects the OIC to perform his or her job,
however, does not substitute for the larger SJA responsibili-
ty to ensure through routme contact that the OIC
understands the gutdance o

One of the most critical mh1b1tors in USAREUR to thls
important communication is the distance between the of-
fices of the various SJAs and their branch offices. Many
offices are one hour dr1vmg time apart, and in some juris-
dictions the distance is much greater. All OICs interviewed
by Colonel Noble felt it was very helpful to have the SJA
visit their branch office on a routine basis and many ex-
pressed the view that the visits were not frequent enough;

An SJA visit is an obvious opportunity to discuss the daily -

problerns and broader responsnbilities the OIC faces

Colonel Noble’s investigation indicates that in most _]lll‘lS- ;

dictions there are frequent telephone conversations between
the OIC and the DSJA or SJA. This means of communica-
tion is extremely important to ensure that the SJA is
apprlsed quickly of developing problems and the OIC re-
ceives guidance that might affect the branch office. Routine
telephone conversations also develop relationships. between
the OIC and his or her superiors that should result in a
more comfortable and open attitude when faced with solv-
ing crises. Telephone communications, however, do not
have the same value as face-to-face conversations that by
their nature allow for a more thorough, relaxed, and satis-
fying discussion. It is through these personal meetings that
the SJA and the OIC can best deﬁne the role and respons1-
bilities of the OIC. .

I was an SJA in USAREUR responsnble for branch of-
fices and I had previously served as an OIC of a branch

office in the same division. Based on these experiences, I’

think the time and effort the SJA spends visiting the branch

offices is worthwhile. I would recommend that 2 monthly .

visit is appropriate. If the time between visits is much short-
er the OIC may receive more supervision than is necessary,
and if the visits are less frequent they become too big an

event in the daily operation of the office. Several of the

5 1d. Exhibit 174, p. 13.
16 1d., Exhibit 36, p. 14.
17 Id., Exhibit 168, p. 6.

OICs saw the greatest importance of the visit as an oppor-
tunity to show the enlisted soldiers that the SJA was
interested in the work of the branch office and appreciated
the work being performed there. !¢ During these visits; time
should be taken to speak with enlisted soldxers, civilians,
and j jumor captains to show that the SJA is interested in all
legal services bemg provided by the office. I found it helpful
early in my ass1gnment to schedule a luncheon with the en-
listed soldiers in each branch to become better acquainted
with them and to gain an appreciation of the problems they

faced in their work. I understand that there ate some juris-

dictions in USAREUR where the number and distances of
branch offices make monthly visits difficult. After the expe-
rience of two tours in USAREUR, however, I am"
absolutely convinced that these visits are important and ‘T
am concerned that SJAs too often find | excuses to av01d thls
cntxcal respons:blhty

In summary, these routme visits help to develop the com-
munication between the SJA and the OIC. that is so-
important to the OIC understanding his or her job. One
brigade level commander responded to Colonel Noble’s
questions concerning the relationship between the branch-
office lawyers and the SJA with the following statement:
“he [the STJA] seems to know what the hell these guys are.
doing all the time. . . . They seem to have a good network
where they are tuned into each other and communicate .
very well.” "7 With such a level of communication, the OIC
will understand his or her role and responsibilities.

Preparmg the oIC for the Job

Colonel Noble’s finding that OICs do not receive ‘ade-
quate preparation for the job has been discussed above by
my comments concerning the policy of assigning more ex-
perienced officers as OICs. The SJA can provide part of this
experlence by ensuring that young officers assigned to the'
office receive the widest and best possible job training in the .
positions: that are available. This means that every effort
should be made to provide job rotation .on about a yearly
schedule for the first or second term JAs. The SJA may not
be developing a middle manager for his or her own office, :
but the officer who is provided this broad experience will
later be available to serve as OIC of an SJA branch office in
USAREUR or a similar posmon in another part of the
world.

The SJA also has a respon51b111ty in prepanng oﬂicers for
OIC posntlons that goes beyond prov1d1ng them broad work .
experience and defining their roles and responsibilities. In .
his or her role as a trainer or mentor, the SJA must spend
time with younger officers, passing on.to them the lessons
and values he or she has learned through his or her exper-
iences as a military officer and as a lawyer. This includes
not only how to resolve legal conflicts but also how to un-
derstand and serve commanders and staffs, how to deal
with superiors within The Judge Advocate General’s Corps,
how to maintain proper professional relations with mem-
bers of the Trial Defense Service and the Trial Judiciary, -

.. how to maintain high personal and professional ethics, and :

other wisdom too extensive to list. Receiving the benefit of
the STA’s experience is particularly unportant for the officer

6 OGTOBER 1986 THE ARMY LAWYER o DA PAM 27-50-166
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serving as an OIC as he or she directly supervises young of-

ficers who must be taught the special demands of serving as
a professional lawyer and soldier. -

" There is no one best way for the SJA to assist his or her

subordinates in developing the skills necessary for success-
ful management, but the SJA can use frequent social and
professional contacts to share the lessons from his or her
own experiences. To be successful in most fields, one must
be more than technically proficient. This is true in the law
and is certainly true for military lawyers. Understanding
the nuances of the military practice of law is important and
should be a subject within the teaching responsibility of
more senior military lawyers.

‘ The SJA as a Manager :
Colonel Noble’s ﬁﬂding that OICs should be superviééd
within a “clear management framework” deserves specific
comment and analysis.'* There is clearly no “one way” to
successfully manage a military legal office, although there

are some fundamental principles of good management and
organization that have proven effective over the years in

USAREUR and elsewhere. Management has historically

received only limited attention in the formal education of
Army JAs. The Graduate Course student at TIJAGSA has
been receiving classes in the subject only since the early
1970s, the Law Office Management Course was started at
about the same time, and the SJA Course provides only a
few hours of instruction. There seems to be a growing
awareness of and interest in the management responsibili-
ties of the SJA, however. One indication of this is the great
popularity of a seminar conducted the last several years at
The Judge Advocate General’'s World' Wide Conference in
Charlottesville, Virginia. This seminar focuses on the man-
agement problems of the SJA and provides an ‘opportunity
for SJAs to exchange ideas on these problems. Similar
seminars are conducted at USAREUR SJA conferences to
the benefit of all participants. Based on my participation in
these seminars, my reading of Colonel Noble’s report of in-
vestigation, and my previous experience of teaching
management at TJAGSA, it is my opinion that most SJAs
are eager to improve their management skills'and to learn
from the experiences of their peers. The difficulty is' that

there are too few opportunities for the exchange of ideas on.

management and there has been little written'on the man-
agement of a-legal office in The Army Lawyer, the most
appropriate forum.?® The many statements from JAs and
commanders concerning the delivery of legal services con-
tained in Colonel Noble’s report provide a framework for
discussing some principles of good office management that
may assist the JA interested in improving his or-her own
skills. Y x

Develop Written Policies, Procedures, and Standards

Organization is a trait of most good managers. In the
context of managing a legal office, this means that policies,

1814, Paragraph 4, FINDINGS, Section IIL.
19 These seminars have focused on various law office

procedures, and standards are set forth clearly in writing.
An office SOP is often used, but too often the SOP. is.an
outdated general statement of the office mission that can be
found on the top row of the oldest bookcase in the library.
The SOP should be a living document that not only sets
forth current policies, procedures, and standards, but also
provides a compilation of detailed steps or checklists on
how various office functions are performed and by whom.
These checklists may deal with processing a general court-
martial referral, a report of survey, or a household goods
claim, but the checklists should be so clear and complete
that a legal specialist with little training or experience can
successfully complete his or her assigned task. :

- Desk books for trial counsel and administrative law of-
ficers should also be compiled to supplement SOPs and
provide specific guidance to officers working in these special
areas of the law. Through the use of these desk books, the
SJA is able to provide written guidance on how to respond
to questions that reoccur in a busy office. The desk books
should also contain forms, formats, and standard letters
that are used on a routine basis. The purpose of these desk
books is to ensure high quality professional products by
suggesting proper legal and evidentiary analysis, streamlin-
ing .research efforts, and developing consistency.
Particularly for the officer new to the office or the Army, it
is extremely helpful to know exactly how the SJA wants a
particular task completed and to be able to review as often
as necessary the policies and procedures that are to be fol-
lowed. For examples, the trial counsel desk book should
have a detailed discussion of how to develop a good work-
ing relationship with brigade level and below commanders,
and. the administrative law desk book should explain how
to review a report of survey for legal sufficiency and then
provide the exact format that should be used in sending this
advice to the appointing authority. Other desk books
should be developed in those areas of the law where advice
is routinely given and standardization would assist in the
delivery of the service or advice. '

o Esta’bh'sh Routine

The experienced SJA will develop as much routine in his
or her work habits as possible without eliminating the flexi-
bility that is always necessary if he or she is to respond
properly to the crises that arise. Routine is important to
subordinates who are responsible for moving legal actions
to the SJA for guidance, decision, or signature, and who
need some assurance in planning their own work that the
SJA will be available when needed. It is a common failure
of many managers to allow actions that need attention to
remain in an “in-box” much longer than is necessary for
proper consideration. This trait is often detrimental to the
organization and is hard on the morale of subordinates.
Part of the routine of each SJA should be to spend time ev-
ery day making those decisions and “moving” that
paperwork that needs to flow through the office in support

manégement topics; At the 1985 Conference, the topic was “SJA Office Management: What Are the

Trade Secrets?”. The seminar purpose was “to provide a forum for exchange of management experience and ideas among SJAs.” Administrative Handbook,

1985 JAG Conference. A similar seminar was held at the 1986 Conference.

201, addition to the articles cited previously, the following articles concerning management topics have appeared in The Army Lawyer: Pardue; Ten Steps to
a More Successful Legal Assistance Practice, The Army Lawyer, Oct. 1985, at 3; Stevens, Law Office Automation and the Judge Advocate General’s Corps,
The Army Lawyer, Dec. 1983, at 10; Gaydos, The SJA as the Commander’s Lawyer: A Realistic Proposal, The Army Lawyer, Aug. 1983, at 14; McColl, The

Small OSJA, The Army Lawyer, Feb. 1980, at 38.
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of commanders and their staffs. Establishing routine is a
time-management skill.. Time-management is important to
the successful manager in'any field. How to apply ‘time-
management techmques to a military legal office deserves
special cons:deratlon in'a future artlcle - ‘ 1

> SR Delega te

"The abrhty to properly delegate to subor&mates is one of
the toughest ‘and most important management skills to be
learned by the STA. This issue was often raised by the SJAs
and junior JAs who provided statements to Colonel Noble’s
investigation. Even when an SJA is dealing with. an experi-
enced OIC or trial counsel, there is a tendency for the SJA
to overmanage the officer and become involved in even the
smallest detail. S

The point can best be illustrated by considering again the
mission of an OIC in a typxcal SJA' branch office in
USAREUR. Assuming the OIC has the fiecessary experi-
ence and ability to perform the job, the SJA should have
delegated to the OIC orally and in writing the responsibility
for ensuring the delivery of high quality legal services in his
or her community. In my opinion, this degree of delegation
is important in all areas of the law and includes giving OIC
superv1sory responsibility over trial counsel who are provid-
ing advice to commander§ within the branch office
community. This means that a trial counsel should first
seek routine guidance or assistance from the OIC. The chief
of military justice, DSJA, or SJA serving in a distant loca-
tion should only be contacted if the OIC is not able to
provide the necessary assistance. This ‘level of delegation
enhances the position of the OIC, serves to provide him or
her with :the broad supervisory experience that he or she
will need at a later stage of his or her career, and frees the
chief of justice, DSJA, and SJA to concentrate on'more
critical aspects of their jobs. This type of broad delegation
assumes the OIC will keep the SJA or DSJA informed of
any significant problem or issue that mlght arise'in his or
her community. ,

In its simplest terms, proper. delegating means not per-
forming a job that a subordinate is getting paid to perform.
Thus, the SJA should not be his or her'own action officer
except in special “close-hold” tasks for the chief of staff or
the commanding general too sensitive for involvement by
others. This is a hard lesson for managers to learn because
they reached their level of responsibility performing as suc-
cessful action officers and they may still believe ‘they can
outperform their subordinates in any given task. An SJA’s
ability to quickly and’ accurately provide legal memoranda
on a wide variety of subjects may. well exceed his or her
subordinates. There are two very. good reasons, however,
why SJAs should resist the temptation to become just an-
other action officer: part of the SJA’s training responsibility
is to assist the development of his or her subordinate’s abili-
ty to analyze, research, write,.and brief legal opinions; and
the STA who.is busily perfarming the role of an action offi-
cer is likely neglecting those management functions
required to ensure quality legal services are being provided
throughout his or her area of responsibility. Delegation is
certainly easier in a larger office than in a smaller one, but
most successful managers have learned its importance.

Meetmgs—-Are They Worthwhzle?

I have discussed the need for wrltten dlrectlon and guxd-
ance for subordinates, the need for routine phone

‘conversations  with OICs, ‘and the importance in
USAREUR for the SJA to visit branch offices. Another

means of communicatiori is through meetings. In several ju-
risdictions in USAREUR, SJAs utilize OIC meetings at
central locations to have personal contact with the OICs.-In
my opinion, these meetings should not substitute for the
previously discussed SJA visits ‘to branch offices, but they
are a beneﬁcral part of a successful SJA’s management
program. . .

Nearly all JAs who provided statements to Colonel
Noble found meetings with their peers and supervisors ex-
tremely valuable and expressed the desire to increase the
frequency of professional meetings. It was my experience
that routine meetings for legal assistance officers, trial coun-

sel, and administrative law attorneys were as useful as those

for my OICs. The purpose of the meetings is to give guid-
ance, learn of problems, exchange ideas, and develop
working relationships that are important to the esprit de
corps of the office. The meetings should be held every four
to six weeks and should be conducted from an agenda to as-
sist in providing direction. For SJA offices in the United
States where JAs performing similar work are located on
the same mstallatlon, meetings will serve the same

purposes.

Follow-Up on Guzdance Provided

The importance of written and oral guldance to ensure
subordinates understand what is expected of them as they
perform their duties has been explained, but-the experi-

enced manager knows that- without checking to see if the
guidance is being followed, the purpose of the guidance
may never. be realized. The SJA, like any other manager,
must devise ways to “follow-up” to see if his or her guid-
ance is being ignored. Weekly reports are helpful to
ascertain whether courts-martial are being processed as ex-
peditiously as directed or claims are being paid in a timely
manner. Legal assistance letters and administrative law
reading files can be skimmed to ensure formats and quality
standards are being met. Notes questioning the progress of
significant actions can also serve to remind subordinates of
the SJA’s interest in their work. Whatever method the SJA
might use, it is important for subordinates to understand
that although they will be delegated responsibility: commen-
surate with their experience and ability, the STA will fulfill
his or her responsibility to periodically check and evaluate
their work. In summary, the SJA or the DSJA must rou-
tinely check to ensure that guidance is being followed
throughout the office.

Work Performance Standards ,

No discussion of management would be eomplete wnth-
out comment on the 1mp0rtance of setting high professwnal
standards for the work that is being done by the organiza-
tion. The STA who clearly communicates the policies and

* procedures that should be followed by his or her subordl-

nates, who checks to ensure compliance, and who has

21 An excellent introduction to time-management principles is found in'the Time-Life Video course series, Time Management for Managers (Videorecording,
Los Angeles: Time Life Films, 1980) (Video Cassette HD38 T55). The course contains six videocassettes, a workbook, and a trainer’s manuat. The subjects
included are principles of management, decision-making, delegating, scheduling, managing interruptions, and personal and professional time-management.
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established high standards for work accomplishment, will
find the office developing a reputation for outstanding deliv-
ery of legal services. There must never be any compromise
on quality as sound legal advice is vital to the client’s inter-
est. Colonel Noble expressed concern about this issue when
he stated: “The thought persisted throughout the investiga-

tion that OIC and legal advisors are not critically aware of

how detrimental their advice could be to soldiers of a bri-
gade or to the brigade commander’s career, if that advice
was wrong.” 2 The problem of ensuring high quality legal
work is exasperated in the SJA office because of the need to
continually 'train new lawyers and provide opportunity for
more experienced JAs to work in different areas-of the law.
This issue is interrelated with the SJA training responsibili-
ties and need to check subordinates’ work which have
previously been discussed. All personnel in the office must
understand: the need for high standards and must recognize
that after review by a superior, legal opinions may have to
be revised prior to dispatch. The reviewer should not
change “happy to glad,” but all legal writing must be clear,
concise, well researched, and correctly analyzed. The junior

JA who is not held to high standards of performance will

not expenence the professional development that he or she
needs for 'a successful career and future positions of
responsibility.

Conclusnons and Recommendatlons

An assignment as an SJA is a rewarding expenence that
requires not only a lawyer knowledgeable in a wide spec-
trum of military law, but also an individual who
understands and is willing to apply sound management.
principles to the organization and administration of his or
her office. Colonel Noble’s investigation in the delivery of
legal services in USAREUR provided insights into how
SJAs can better manage their offices and thus better serve
their commands. Although SJAs receive considerable legal
training through military and civilian schools prior to being
placed in this critical position, their management training
and education is often inadequate. Fortunately, the Judge
Advocate General’s Corps has the opportunity to correct
this deficiency by increasing the amount of management in-
struction provided at courses at TTAGSA. In particular, I
recommend that instruction during the Graduate Course

2 Noble Investigation, supra note 2, paragraph l.e, FACTS, Section V.

increase the emphasis on management issues in each subject
area. It is not enough to know substantive law—the suc-
cessful JA must understand the administrative, procedural
and practical problems he or she will encounter in provid-
ing legal services. I also recommend that additional time be
added to the SJA Course during which the students would
concentrate on the many management problems that will
take so much of their time and effort when they become
SJAs. It is a well-known fact among SJAs that their most
difficult problems. do not concern complex legal issues, but
involve crises of personnel and administration that can have
a dlsastrous eﬁ‘ect on office mlsswn 1f not properly resolved.

The hst of management-related subjects that could be
discussed at both the Graduate Course and the SJA Course
is almost endless, but could include rating subordinates,
husband-wife lawyer teams, office social programs, using
the JACC technical channels, time-management techniques,
military, justice case processing, decision-making, interper-
sonal sensitivity, stress management, and ethical issues
involved in assignment policy. The importance of technical
proficiency in the law should not be underestimated, but
the military lawyer in a management position has the added
respons1b111ty to ensure that the numerous, clients seeking
counsel in a variety of legal subjects all receive advice that
is both timely and professional. Successfully meeting this
responsibility requires a manager who knows how to moti-
vate, supervise, teach, communicate, and set standards.
These are all skills that can be learned and are worth addi-
tional teaching time at the courses intended to assist the
military lawyer in management positions.

.Although an increase in the management subjects taught
at TTAGSA would be a positive development, I also suggest
that military lawyers increase their writing for publication
on management topics. Many of the subjects listed above as
topics for discussion in management courses at TTAGSA
could also be subjects for articles written for publication.
Many innovative ideas are being developed in military legal
offices around the world concerning better ways to deliver
legal services. The analysis and discussion of these ideas
and other management issues in The Army Lawyer would
benefit the large number of JAs who want to develop and
improve their management skills. ~

What Commanders Need To Know About Unlawful Command Control

Larry A. Gaydos * _
Associate; Haynes and Boone, Dallas, Texas

Major Michael Warren,
Instructor, Criminal Law Division, TJAGS_A

Introduction

'Anyone who has read an Army Times or skimmed the
advance sheets from the courts of military review during

the last year is aware of the tremendous impéct that one

.. mistake in the area of command control can have on mili-
.tary justice and the military justice system. The purpose of

*This article was written while Major Gaydos was an Instructor in the Criminal Law Division at TIAGSA.
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this article is to present a methodology judge advocates can’
use to ‘‘teach” commanders about lawful and unlawful

command control. Teaching command control, like teach-
ing any subject, involves a degree of salésmanship.. First,

the judge advocate must convince the commander: -of the.

importance of ‘the subject matter. Next, the material must
be' packaged properly. The judge advocate should set out
the themes and follow 'them with an organized presentation
of the law in the area. Finally, the law ‘must be applied to

_some practical situations that commanders can relate to

their own expenences

What makes command control a partlcularly challengmg
subject are the many difficult; sometimes confrontational,
questions that inevitably surface. This article represents one
way to approach the subject and suggests some answers to
the questions commanders frequently ask—it is by no

means intended to be an approved solution! Ultimately,

each judge advocate must handle the task in a manner com-
patible with his or her own persOnality and the personality
of the commanders. This artrcle glves the Judge advocate a
place to begm ‘

Stressing the Importance of the Sub_]ect

Itis dlfﬁcult to: overemphasrze the importance of havmg

commanders abide by the rules applicable to the military.
justice system.. All commanders shoyld be able to appreci--

ate the fact that intentional interference with court
members or prospective witnesses can adversely affect their
career. Although there are no reported prosecutions for vio-
lation of Article 98,! non-punitive sanctions such as letters
of reprimand and forced resignations have been applied in

the past. The vast majority of commanders would neyer in--

tentronally subvert the system, so this 1 message is easy to

sell. It is more difficult to convince commanders to take the

steps necessary to avoid even the appearance or perception
of unlawful command mﬂuence \

The appearance or perceptnon that ‘an accused is not Ie-

ceiving a fair trial can have an adverse effect on the morale’

and discipline of the command. “A military trial .

should be an instrument of justice and in fulfilling this func-
tion it will promote discipline.””? If the soldiers in the
command feel that disciplinary action is administered fair-
ly, they are more likely to be a well-motivated and highly
disciplined unit. If the disciplinary system is perceived to be

unfair, it is likely that the soldiers will not identify with the

unit and will not be disciplined.

:: Perhaps the most important reason why military justice
must be ‘untainted by ‘even the spectre of unlawful coms-
mand’ influence is the -need for public confidence in our
system of military -discipline, ‘Historically, civilian impres-
sions about the fairness, or lack of fairness, of the military:
justice system have had significant impact on legislation’
and court decisions directly affecting command authority.:
Negative impressions about military justice that civilians:
obtained during service in World War I and World War II:
led to legislation in 1920 and 1950 which “civilianized”
military justice and increased the role judge advocates play
in the administration of the system. Similarly, civilian im-"
pressions about the quality of military justice led to-
decisions.like O’Callahan v. Parker,? United States v.
Roberts, * and United: States v. Thomas, * which circum-
scribed court-martial jurisdiction over off-post offenses and
limited commanders’ authority to search or mspect thcrr
unit. v

On the other. hand recent public confidence in the mili-
tary justice system has caused the pendulum to swing back,
placing more authority in the hands of the commander. The
1980 Military Rules of Evidence, the Mllltary Justice Act
of 1983, the 1984 Manual for Courts-Martial, and numer-
ous Court of Military Appeals decisions reflect 1ncreased'
confidence in the fairness of the military justice system by
expanding court-martial Junsdlctlon over off-post offenses,
enhancing commanders’ power to place an ‘accused in pre-
trial confinement,” and mcreasmg commanders authonty
to inspect their unit. ®

It is‘axiomatic that “bad facts make bad law.” Even a
few isolated mstances of unlawful command mﬂuence, or
percelved instances of unlawful command influence,- have’
the potential to taint pubhc perceptions and eventually un-
dercut the authority of commanders to control discipline,
within their commands. This potential has never been
greater now that military cases can be directly revrewed by
the United States Supreme Court.® .

Settmg Out the Themes

The key to gaining a commander’s acceptance of the hm-
itations that the-law places on otherwise unfettered
command authority is to overcome the “abominable no--
man’’ image which seems to be ascribed to some judge ad-.
vocates. The orientation of the briefing or class. must be
positive with as much (or more) time spent emphasrzmg

" ‘'what the commander can do to control discipline as is spent

telling the commander what he or she cannot do.

1 Uniform Code of Military Justice art. 98, 10 U.S.C, § 898 (1982) [heremafter UCMJ] Arucle 98 makes lt an oﬂ'ense to knowmgly and mtennona]ly fail to

comply with the procedural rules of a courts-martial:

2 Westmoreland, Military Justice——A Commander’s View, 10 Am. Cnm L. Rev 58 (1971)

3395 U.S. 258 (1969). Justice Douglas noted in O’Callahan that command 1nﬂuence was‘ “pervas;ve" and that “courts-martial, as an institution are singular-
ly inept in dealing with the nice subtleties of constititional law.” Id. at 264—-65

42 M.J. 31 (CM.A. 1976).

$1M.J. 397 (CM.A. 1976).

6See, e.g., United States v. Scott, 21 M.J. 345 (CMA 1986) (oﬂicer oﬂ‘enses), Umted States v. Solono, 21 M.J. 251 (CML.A. 1986), cert. granted, 54
U.S.L.W. 3819 (U.S. June 16, 1586) (the Court of Military Appea]s continued to expand the service connection doctrine, holding off-base sex offenses with

dependent children of other Coast Guard personnel was service connected) United States v. Trottier, 9 M.J. 337 (C M. A 1980) (almost every involvement
of a soldier with the commerce of drugs is service connected). '

7 Manual for Courts-Martlal United States, 1984, Rule for Courts-Martial 305(h)(2)(B) [beremafter MCM, 1984, and R.C.M,, respectively). R.C.M.
305(h)(2)(B) sets forth a more expansive ‘definition of serious criminal misconduct to mclude a senous threat to the eﬂ‘ectlveness. morale, dlscxplme, readx-
ness, or safety of the command.

8 Mil. R. Evid. 313.
UCMT art. 67(h). R [ I I LT TN Lo ‘ : P
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The first theme should be that unlawful command- influ-
ence is unnecessary. It is unnecessary because the system
already provides the commander with all the tools neces-
sary to accomplish any legitimate -disciplinary: objective.
The proper functioning of the mrhtary justice system dé-
pends simply on a commander using the available, lawful
command ¢ontrol devices rather than resortmg to imper-
missible attempts to subvert the system.

The second theme should be that unlawful command in-
fluence is easily avoided. Like almost every other aspect of
military life, there are some rules that must be followed. In
the command control area there are only about nine “rules”
which are covered below and in Appendix A. They are easy
to understand and easy to follow

The last theme should be that unlawful command mﬂu-
ence problems are usually problems in leadership and
communications. The good intentions of a commander can
nevertheless result in command influence problems if subor-
dinates misinterpret or misunderstand the commander’s
message. The higher ranking the commander, the greater
the risk that subordinates will misconstrue communica-
tions. An off-hand comment at a unit social function can
end up being “policy” without the commander’s knowledge
or approval. This last theme is what makes command con-
trol a difficult area in practice, and it is this aspect of
command ‘control that calls for a general safe-side approach
by commanders and their legal advisors.

Lawful Versus Unlawful Command Control

Commanders get involved with the criminal justice sys-
tem during three different stages of a case—pretrial, trial,
and post-trial. It is useful to address the commander’s role
during each stage separately to emphasize the role timing
plays in properly affecting the ultimate disposition of a case.
During the pretrial state, the commander has broad power
to influence the outcome of a case, but once the trial begins
commanders must generally sit back and let justice take its
course. After trial, the commander has clemency powers,
but the court’s verdict serves as a cap on the commander’s
power to modify the results.

Pretrial stage

Most good trial Jawyers will admit that when both sides
of a case are represented by competent counsel, the facts
usually determine the outcome of the case. One of the com-
mander’s most important powers in the military justice
system is the power to gather the facts. In addition to the
power to. personally gather facts during the commander’s
preliminary inquiry by interviewing witnesses, authorizing
the search and seizure of evidence, and accumulating docu-
mentary evidence, the commander can obtain additional
investigative assistance from law enforcement agencies or
by appointing an investigating officer. '° Cases recommend-
ed for general court-martial must be investigated at an
Article 32 pretrial investigation before the charges are actu-
ally referred to general court-martial. Any convening

authority can appoint an investigating officer and direct an
investigation. Choosmg a well-qualified investigating officer
who musters all the ‘available evidence, identifies witnesses
who may not be available to' testify at trial, ensures that the
charges are in proper form, and makes a sound recommen-
dation as to disposition can go a long way toward ensuring
ultimate success at trial.

Commanders also have the power to affect the disposi-
tion of cases involving one of their subordinates. This
includes the power to take any nonpunitive or punitive ac-
tion authorized at their level of command or authorized at
any inferior level of command. A field grade commander,
for example, has the authority to administer a field grade
Article 15 but only give a company grade level of punish-
ment. Similarly, -a general court-martial convening
authority has the power to refer a case to a summary or
special court-martial. When taking a punitive action, the
commander acts in a judicial capacity and must make an
independent determination that punishment is appropriate.
If a field grade commander feels that a case deserves com-
pany grade Article 15 punishment, that commander can
either impose the appropriate punishment personally or
send the case down to the company level commander for

“appropriate disposition at that level.”” The field grade com-
mander cannot send the case to the company level
commander with instructions that “a company grade Arti-
cle 15 should be administered” or “a specific type of
punishment should be imposed.” :

Any person subject to the Code can prefer court-martial
charges against any member of the armed forces.’ If a
convemng authority believes that one of his or her subordi-
nates has committed a serious offense, the convening
authority can personally prefer court-martial charges. Per-
sonally preferring charges or directing someone else to
prefer charges would make the convening authority an “ac-
cuser” and would thus disqualify that convening authority
from referring the case to a special or general court-martial
and from taking further action in the case. The solution,
however, entails only the forwarding of the case to the next
higher convening authority for referral and post-trial

: actlon 12

Flna]ly, a commander who feels that a case demands a

‘more serious disposition than can be administered at his or

her level can forward the case to a higher authonty with a
recommendation as to dlsposmon An accused is entitled to

‘have each level of command make an independent recom-

mendation. A commander cannot have a fixed, inflexible
policy regarding level of disposition and cannot establish
guidelines “suggesting” an appropriate punishment for any

_category of cases. Although policy letters are not absolutely

prohibited, appellate courts have strongly discouraged their
use. !* Subordinate commanders must be free to make.an
honest, independent assessment of how each case should be
handled. This assessment necessarily requires individualized
treatment of each soldier’s case. Commanders should be re-
minded that allowing subordinates to make honest

19Dep’t of Army, Reg. No. 15-6, Boards, Commissions, a.nd Comxmttees—Procedure for Invesugatmg Officers and Boards of Officers (24 Aug. 1977).

HR.CM. 307.

J2R.CM. 403, 404, 407, 601. See United States v. Ridley, 2 M J. 43 (C M.A. 1986) (error for convening authonty to refer speclal court-martial when
accuser was superior in rank to convening authority). The convening authority can also be an accuser by virtue of a personal mterest in the case. UCMJ art

1(9).

13 United States v. Hawthorne, 7 C.M.A. 293, 22 C.M.R. 83 (1956); United States v. Sims, 22 C.M.R. 591 (A.B.R. 1956).
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recommendations in no way jeopardizes the system, be-
cause superior commanders are not bound by their
subordinate’s recommended disposition. As long as a supe-
rior commander acts before jeopardy attaches, a case can be
escalated from a subordinate disposition, level to a higher
level court-martial, ¢ If a subordinate administers nonjudi-
cial punishment for a serious criminal offense, the. Article
15 does not bar subsequent tnal by court-marttal 13

" Trial stage -

Once the trial begins, commanders usually are not active-
ly involved beyond providing administrative support. If the
convening authority has fulfilled the statutory responsibility
to pick the best qualified personnel to sit as court members,
there should be no reason why the convening authority can-
not just-sit back and let justice take its course.!s- If the
convening authority selects a panel full of “‘expendable” of-
ficers or enlisted soldiers, more likely than not the personal
qualities which made them expendable to their military or-
ganization will carry over into their military justice duties
and the court-martial results will be disappointing.

The only “contact” with witnesses that a commander
normally should have is arranging for their presence at
court. General court-martial convening “authorities can
grant 1mmumty to witnesses so long as they are careful not
to usurp the interests of the Department of Justice.!” Sub-
ordinate commanders should scrupulously avoid
negotiating “deals” with witnesses under circumstances
that could be construed as mvolvmg a promlse, express or
implied, of immunity. ®

The most egregious incidents of unlawful command influ-

ence are those that impact directly on the’ trial process by
pressuring court members to convict (or punish) contrary
to their actual conscience. Direct, overt attempts to subvert
justice by putting command pressure on cotirt members are
illegal and can be charged as criminal oﬁ'enses 19 These in-
c1dents, however, are extremely rare.

The more common problem is perceived criticism of
soldiers who participate as witnesses at. a court-martial.
Fortunately, these incidents are not.too numerous and al-
most never. mvolve any intent to subvert justice. ® The few
incidents where allegatlons of this type have been made re-
cently, however, have involved large numbers of court-
martial cases and as a result, there has been a great. deal of
unfavorabie publicity, . P

.;The recent gallegations of unlawful command influence in
the 3d Armored Division illustrates how potential problems
can arise in this area.?’ The commander of the 3d Armored
Division made several speeches to groups of officers and
non-commissioned. officers in his command. One of ‘the
themes of his lecture was consistency in military justice ac-
tions. The division commander was concerned about
subordinaté commanders who recommended a case be re- -
ferred‘to a special court-martial empowered to adjudge a
bad-conduct discharge (BCD) and then testified at trial that
the accused should be retained. The division commander
believed that this was inconsistent behavior. He stated that
commanders should not recomimend a soldier for a BCD
special court-martial if they believed he should be retained,
and they should not testify that a soldier should be retained
1f they d1d not truly beheve so.

Many of those who heard the commander understood the
message to be {‘do.not testify for -an accused at a court-
martial sentencing proceeding.” After hearing his com-
mander’s speech, the division command sergeant major
published a newsletter for non-commissioned officers that
stated that “Good NCO’s don’t . . . stand before a court-
martial or an‘administrative board and state that even
though the accused raped a woman or sold drugs he is str]l
a good soldier on duty na

" The 2d Brlgade command sergeant major put out the fol-
lowing guidance:

‘Once ‘a ‘soldier hds been * ‘convicted,” he then is a con-
' victed’ cr1m1nal There 1s no way he can be called “a

14R.C.M. 601(f) states that “‘a supenor competent authonty may cause charges, whether or not referrcd to be transrmtted to that authonty for further
consideration, including, if appropriate, referral.” United States v. Blaylock, 15 MJ. 190 (C.M.A. 1983). R.C.M. 604(b) also states that charges may not be
referred to another court-martial if they were withdrawn for an improper reason. Improper reasons for withdrawal include an intent to interfere with the
exercise of an accused's constitutional or codal rights or an attempt to affect the impartiality of a court-martial. See dlso United States v. Brown, 22 M.J. 597
(A.C.M.R. 1986) (no requirement for general court-martial convemng authority who had accused in hlS command to have prevrous specral court-martlal
charges withdrawn before referral to general court-martial).

1SMCM, 1984, Part V, para. le. A serious offense is defined as an ‘offense for whlch the maxlmum pumshment would mclude a d1shonorab1e dlscharge or
confinement for fonger than one year if tried by general court-martial.

16 yCMY art. 25(d)(2) provides that the commander shall pick court members who is hls oplmon are best quahﬁed for that duty “by reason ot‘ age, educa-

tion, training experience, length of service, and judicial temperament.” Despite the broad discrétion given to commanders in selecting members, the legal
advisor must remind the convening authority that he or she: cannot improperly exclude categories of personnel from consideration (United States v. Daigle;
1 M.J. 139 (CM.A. 1975)); cannot pack the court (United States v. Hedges, 11 C.M.A. 642, 29 C.M.R. 458 (1960); United States v. Cunningham;, 21 M.J
585 (A.C.M.R. 1985)); and cannot use improper selection criteria (United States v. McClain, 22 M.], 124 (CM.A, 1986)). In McClain, the court found an
u.nproper selection of senior personnel to avoid “light” sentences. Judge Cox, in a concurrmg opinion, noted his displeasure with such overreachmg in stat-
ing: “If staff judge advocates and convening authorities would carry out their pretridl 'and post-trial duties in accordance with the law and entrust what
happens during the trial to the mllltary judge and court-martial members, we would not have to resolve allegatlons of tampermg wtth the outcome of 2
trial.” Id. at 133. - v - B

17 R.C.M. 704; Dep't of Army, Reg No. 27-10, Legal Servrces—Mlhtary Justice, chap 2 (1 July’ 1984) (C2, 10 Dec. 1985) [heremafter AR 27—10]

18 Cooke v. Orser, 12 M.J. 335 (C M A. 1982) (promlses of i lmmumty by persons w1th apparent authonty may elther bar trial or make statements
inadmissible). :

19UCMJ art. 98 (noncompliance with procedural rules).

20 A commander cannot intimidate or dlscourage witnesses from testlfymg United States v. Saunders, 19 M.J.. 763 (A.C.M.R.'1984) (A battery commander
lectured witnesses and expressed his opinion that the accused should receive the maximum punishment. The court found such conduct intolerable and inex-
cusable.); Umted States v. Charles, 15 M.J. 509 (A F.CM.R. 1982) (A w-mg commander lmproperly instructed a potentlal witness to modlfy hls wews)

U See, . eg United States v. Treakle. 18 M.J. 646 (A CM.R. 1984), petmon granted 20 M.J. 131 (C M.A, 1985), Umted States v. Yslava, 18 M.J 670
(A.C.M.R. 1984), petition granted, 19 M.J. 281 (C.M.A. 1985).

2 United States v. Treakle, 18 M.J. at 651.
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good soldier” even though up untll the day he s.court
~ martlaled heis & super star.” ‘ ‘

'The NCO Corps does- not support “convrcted

~“criminals.” We are ruthless and unrelenting in our.:;

pursuit of law and order and fully accept our role in -
upholdmg the moral ethics and principles upon which
our nation is founded.

‘ ‘If you personally cannot subscribe to this philosophy
"my friend, you need to leave the Army and find anoth-
, 'er occupation in life.?

Many others percelved the commander s remarks 10 'say
they should not provide favorable character testimony. The
appellate court’s holding that unlawful command influence
had been exerted in the 3d Armored Division affected
hundreds of cases.?* This incident highlights the need for
commanders to. realize that in many.ways they are like
E. F. Hutton commercials: “when they talk, people listen.”
Many subordinates, naturally eager to please their superior
commanders, will read more.into their superior’s remarks
than-the superior ever intended. When they do so in the
area of military justice, there is often prejudicial impact.
The appellate courts do not focus solely on the intentions of
the commander. Unlawful command influence can’ result
from the mispérceptions of the subordinate. If subordinates
reasonably misunderstand or reasonably misinterpret the
superlor commander’s intentions and as a result the ac-
cused is prejudiced at trial, unlawful command influence
has taken place.?. : .

, \ - v o Post-_Trial Stdge N
After trial, the commander has the opportunity to review
the results of the trial; can take action to approve or disap-

prove findings; and can approve, suspend or reduce the
adjudged sentence. 2 L

Convemng authontles also have the power to request re-
consideration of a military judge’s legal ruling, other than a
finding of not guilty, if he or she believes the rulmg is erro-
neous. 2’ The Military Justice Act of 1983 now gives the
government the right to appeal an order or ruling of the

23 Id.

military judge that “‘terminates the proceedings with re-
spect to a charge or specification or which excludes
evidence that ‘is substantlal proof of a fact material i in the
proceedlngs "

Fmally, the convenmg authonty may order a reheanng if
there was a legal error in the trial that may substantmlly af-
fect the findings or sentence. »

‘Again, in the post-tnal scenafio, Article 37 applies and
places two restrictions on the commander’s authorized ac-
tivity. Article 37 prohibits censuring, reprimanding, or
admonishing “the court or any member, military judge, or
counsel thereof, with respect to the findings or sentence ad-
judged by the court, or with respect to any other exercise of
its or his functions in the conduct of the proceedings.” *
Commanders are ‘also prohibited from giving unfavorable
efficiency ratings for participating as a court member. *!

Many commanders are disturbed when they review
court-martial results; especially where favorable testimony
has been giveri on behalf of a soldier. As-mentioned previ-
ously, admonishing the members or witnesses is prohibited.
Post-trial criticism or lecturing will become an issue in fu-
ture cases if such. conduct has a *“chilling effect’” on the
independence of court members or the willingness of ‘wit-
nesses to testify.*? The proper use of lawful controls can
ameliorate the commander’s concern. If:the commander
picks the best qualified court members, they will be able to
properly evaluate the testimony of a witness who says that
*even though the accused sells drugs or rapes children he
can be rehabilitated and remain the the Army.” Additional-
ly, changes in-the 1984 Manual enable the government to
introduce more evidence in aggravation at sentencing.
Commanders should encourage their subordinates to coop-
erate with trial counsel and to make themselves available to
testify concerning evidence of rehabilitative potential.

Because the convening authority conducts the initial re-
view and takes action, he or she cannot have an inflexible
attitude toward the exercise of clemency powers.3* The
classic case in this area arose at Fort Bragg where the con-
vening authority ‘published the fol]owmg letter in a
d1v1s10nal publlcatlon

24'Se¢," e.g., the many reported cases in volumes 18-22, Mlhtary Justice Reporter These cases illustrate how issues of unlawful command influence shlft the
focus of a case from the offense of the accused to the actions of the commander.

25 See United States v. Cruz, 20 M.J. 873 (A.CM.R. 1985), petmon granted 22 M.J. 100 (C M.A. 1986),. whrch prov1des a model to analyze unlawful com-
mand influence cases.” - . ) ) . )

6R CM. 1107. S

2TR.C.M. 905(f).- ‘ R HERTIREN :
BYCMJ art. 62; R.C.M. 908(a). I FE
BR.CM. 1107(e). - ’ St .
WUCMYJ art. 37(a).

SUCMY art. 37(b). Members take an oath not to drsclose the’ vote or opinion of any partlcular member. See R. C M 807(b)(2) discussion and AR 27-10,
para. 11-8¢c. Mil. R. Evid. 509 and 606 also provide that the deliberations of court members are privileged and the sanctity of those deliberations cannot be
pierced except in limited circumstances, such as permitting testimony concerning unlawful command influence or extraneous prejudicial information. United
States v. Accordino, 20 M.J. 102 (C.M.A. 1985). See also R.C.M. 1102 and United States v. Carr, 18 M.J. 297 (CM.A. 1984) regardmg the use of post-trial
Article 39(a) sessions to inquire into allegations of undue influence inside the deliberation room.

32 United States v. Lowery, 18 M.J. 695 (A.F.C.M.R. 1985) (debriefing of defense witness after trial held to be improper even though no prejudice resulted
to accused). Often, post-trial problems also involve leadership and judgment issues.on the part of the commander. United States v. Gerke, 21 M.J. 300
(C.M.A. 1985) (order denymg petition for review) (finding no eighth amendment or Article 55 violation; the commander’s judgment was questioned in
bringing the convicted soldier in front of a formation post-trial and referring to the appellant as a drug pusher). See also United States v. Cruz, 20 MJ. 873
(ACM. R. 1985), petition granted 22 M.J. 100 (C.M.A. 1986) (pretrial mass apprehension and actions by commander did not vidlate Article 55, UCMJ).

33R C. M 1001(b)(5). Note that such evidence may be presented initially by trial counsel and not just in rebuttal to- matters presented by the defense.
MR.C.M. 1107. The accused is also entitled to proper consideration of his ‘case post-trial.
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. Because all convicted drug dealers say the same
. things, about not realizing the seriousness of their of-
fenses before they are caught, and about not having
time to think about it being wrong . . . drug peddling
- -and drug use are the most insidious form .of criminal
~attack on troopers . . .'{s]o my answer to . . . appeals’
is, “No, you are gomg to the Disciplinary Barra.cks at
Fort Leavenworth for the full term of your sentence
and your. punitive d1scharge w1ll stand Drug ped-.
* dlers, is that clear?®

As a result of this letter, the convemng authority was d1s-
'quallﬁed from takmg actlon in that case and future drug
cases.

 Finally, commanders must maintain the proper relation-
ship with the military judge. The Army judiciary is an
independent organization with trial judges attached to in-
stallations for only adrmmstratrve support. Yet the military
judge has an obvious impact .on court-martial results. The
bottom.line is that the commander need not treat the mili-
tary judge like a leper, ‘although: many military judges do
not actively seek contact with convening authorities to
avoid appearance problems. Yet the convening authority
must be circumspect in discussions with the military judge.
‘Attempts to criticize the rulings of the military judge or to
influence him or her in future cases are prohibited. ¢ If the
military judge feels he 'or:she has been 1mproper1y ap-
proached concerning a case, the judge’s recourse is to
report the conduct to the Trial Judiciary. The end result
may be a Department of Army investigation. Perhaps the
best advice to convening authorities is that if they are upset
about a case, do-not discuss it with the military judge. If
convening authorities wants facts or reasons for a particular
court-martial result, they can avoid any appearance of im-
propriety by having ‘their legal advisor bn'ef them..

The Questrons and Comments (And Some Answers)

By emphasrzmg the positive controls a commander has
over the system as well as covering the pitfalls, most com-
manders are more receptlve to discussions on command
control. ¥

- Even when the judge advocates approaches the topic of

command control “positively,” he or she must anticipate

and be able to respond to confrontational questions or com-

ments. Some typical comments and questions are dlscussed
below along with some posstble Tesponses.

“Problems in command control only arise when
‘subordinates are not loyal to the senior commander.”

The problem with thls comment is twofold. First, it is
not reasonable for a commander to belleve that hlS or her

ol

35 United States v, Howard, 48 CM.R. 939, 943 (CM.A. 1974). .

loyalty. e

¥

1mproper comments are conﬁdentlal Just because they were
made at a commander’s meeting. A commander must ex-
pect’ that his or “her policies ‘and guidan¢e will be
disseminated. As the 3d Armoréd Division cases illustrate,
thorough defense counsel lnvestlgatlon w1ll eventually €x-
pose the facts surrounding any unpropnety

Second, once evidence of unlawful command mﬂuence is
exposed, w1tnesses w1ll ‘be called to make sworn statements
or testify at ‘trial. It is unreasonable to expect subordlnates
to lie under oath under the rubric of “loyalty.” Unless “loy-
alty” means “the willingness to lie under oath,” problems
in command control arise because of the commander’s
words ‘and acttons, not because of subordmates lack of

8

o

"Isn't unlawful command control Just a shell game made
‘ up by you lawyers?" ' ‘

Commanders should reahze that there are rules in every
area of military life that must be followed. In the’ drea of
military justice, Congress ‘tried to balance command au-
thority with the rights of the military accused The result is
a system in which- the commander plays a key role. Yet
Congress also passed Acrticle 37 and 98 of the UCMJ whrch
place hmlts on the commander ] authonty

-As a spin-off of this issue, commanders often are qulck to
point out that in many administrative areas they indeed or-
der dispositions. For example, the issue may be framed

“why can’t I tell my subordinate to recommend all drug
distribution cases for a general court-martial when-Army
regulatlons direct that a general, officer letter of reprimand
will be given for driving while intoxicated?” ¥ Judge advo-
cates must be prepared to distinguish administrative actions
from military justice actions. The differences in rights dep-
rivation ‘warrant different due process guarantees ‘which in
turn place dlfferent Ixmltatlons on the cOmmander s
authority.

“You are trying to take away my authortty ta tram, educate
and develop my subordinates.”

- This statement or question is often raised due to the em-

' phasis on mentorship and the commander’s responsibility
. to develop subordinates: Before the legal advisor attempts

to answer the question, it is essential that he or she ‘clearly
define the real issue that concerns the commander. If the
commander is concerned about training subordinates about
the procedural aspects of the military justice system; he or
she may do so. The commander, or preferably the support-
ing legal office, can provide a wide range of instruction on
mrhtary justice. If ¢ trammg subordinates” really means tell-

., ing them they should not. testlfy for “druggles or they'

Ly

3¢ United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976) Official i mqumes that question or seek ju.stlﬁcauon for a Judge s decxs:on are prohxbxted (unless by an

independent Judrctal commxssron)

3 Appendix A is a surnmanzatlon of the commander’s lawful controls and the prohlbmons Appendxx .B contams some typlcal problerns w1th some altema-

tives for commanders to consider in addressing the problem. .

4
v oAy

38 Se¢, e.g., Dep’t of Army, Reg. No. 190-5, Military Palice—Motor Vehicle Traffic Supervision, para. 4-5 (1 Aug.-1973) (107 7 Apr. 1986)[hereinafter AR
190-5] (mandatory general officer letter of reprimand for drunk drivers). Note that Article 37 applies only to military justice actions. Congress did not place

sum]ar restrictions in the area of administrative actions.
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should treat cases as the superior commander would, Con-

gress, not :the Judge ‘Advocate General’s Corps, has

-prohibited such conduct. ¥

- The commander does have some ability to edueate subor-
dinates about his or her military justice philosophy.

Commanders can withdraw military justice authority from

subordinates over a category of offenses, a category of per-

_sonnel, cases arising out of a specific incident, or
completely Commanders are very sensitive to the * ‘power
“down” theory of leadershlp and correctly view such actions

as measures of last resort. The power to withdraw authority

“from a subordinate or to overniile a subordinate’s intended

disposition of a case should be exercised judiciously. This

‘type of action is appropriate, for example, when a soldier
would otherwise receive an inappropriately lenient punish-

ment or when the commander wants to ensure consistent
handling of certain offenses. *°

Perhaps the easiest and best way to educate and develop
subordinate commanders is to ensure that judge advocates
are fully utilized as consultants about case dispositions. Ju-
risdictions with efficient military justice systems invariably
have a judge advocate serving as the primary legal advisor
to the commanders of a brigade size unit. That judge advo-
cate should be reviewing every court-martial packet before
preferral of charges. When an inexperienced company com-
mander has to decide an appropriate disposition for a case,
the judge advocate can “talk him through” the factors that
impact on the level of disposition and .can provide some

. perspective by advising the commander how similar cases

have been disposed of by other commanders. The judge ad-
vocate’s advice can assist the company commander to make

"an independent decision about dlsposmon and can avoid

creating any misperception that the case ‘“‘must” be dis-
posed of in any particular manner.

The judge advocate must know how to respond to the
commander who tells war stories about his or her past
experiences involving undetected or uncorrected incidents of
blatant unlawful command influence.

This is an area where the legal advisor must respond de-
cisively, otherwise the commander or other listeners will
interpret a soft pedal response to be equwalent to a message
that you really are not all that serious about the issue.
Counsel can emphasize that the risks in this area are great

‘and just because they may have gotten away with it before

does not mean such prohibited conduct is legitimized.

If the commander says he or she still intends to do some-
thing that is prohibited, the judge advocate has a duty to

prevent unlawful command influence. 4! If the judge advo-
cate has a good relationship with the commander, counsel
could advise the commander that “if you do this, they’ll fire

¢.” If the response is “so what,” then you should have
less compunction in advising your technical chain of the
problem ‘Of course this may put you in 2 no-win situatjon
with your commander, whether the commander learns from
you or from his or her superior that you have reported the
information. An option may be to advise the commander
“Sir, I think that course of action is prohibited, but let me
solicit the advice of our next higher headquarters to see if
there’s a way to properly get the result you want.” If the
commander agrees, then. the superior command will disap-
prove, ‘such conduct and hopefully avoid a problem without
destroying the conﬁdence of your commander a2

Finally, the commander may ask “Why can judge
advocates talk with my subordinate commanders about
mtlltary justice matters that I as the superior commander
can't discuss?”

This question strikes at the very heart of the command
control problem. Although there are some things a com-
mander simply cannot and should not do, such as order a
court member to vote for conviction, most of the unlawful
command influence cases arise out of grey areas. The com-
mander’s actions were not illegal per se but they were
susceptible to misinterpretation, they were misinterpreted
by subordinates, and the accused’s rights were prejudleed as
a result.

Commanders are not per se prohnbxted from discussing
military justice matters (to include punishment philosophy).
If the subordinate commanders are left with the belief that
they have the freedom to disagree with their superior’s phi-
losophy and they are convinced that they are expected to
independently reach their own disposition conclusions on a
case-by-case basis, there has been no unlawful command in-
fluence.4* Who talks about military justice and what they
say involves a risk assessment. Battalion commanders are
more likely to feel that their independence is usurped when
the brigade commander says “drug cases-should go.to gen-
eral courts-martial” than if a JAGC captain says the same
thing. Additionally, judge advocates are specially trained in
military justice and are in a better position to know what
types of comments are likely-to be misinterpreted. Com-
manders are provided with a wide variety of technical
support personnel. The commander should be no more re-
luctant to call upon his judge advocate support to resolve a
military justice problem than he would be to call upon his
finance center support to resolve military pay problems or

Lo

" 3 Except for administrative preparation of court members, detailed court members may not be oriented or instructed on their responsibilities in court-mar-

tial proceedings except by the military judge. See AR 27-10, para. 5-10c; United States v. Hollcraft, 17 M.J. 1111 (A.CM. R 19B4) A handbook for court
members was “an outside source of information on the law which cannot be countenanced.” Id. at 1113.

40R C.M. 306(a); AR 27-10, para. 3-7c. In doing so, the commander can also send a message to subordinates about his or her disposition: phﬂosophy

41 United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976).

2 Obviously staff advocates must ensure that all trial counsel report any incidents of unlawful command control to them immediately. Expenenee has shown
that incidents are only exacerbated over time and corrective measures must be taken immediately to help limit taint. Should defense counsel inform the

* government of an uncovered incident and vice versa? While there may be dlsagreement on this issue, the best position is to get both sides mvolved because in

the final analysis the focus should be an ensuring the military accused receives a fair trial.

43 Commanders often ask if they can give “advice” to subordinates in handl.mg particular cases. The bottom line is that advice is okay as long as the subordi-
nate feels free to make an appropriate recommendation. A good summary of the law in this area is prowded in. United States v. Rogers, CM 442663
(A.C.M.R. 29 March 1983). “While a commander may not preclude subordinate commanders from exercising their mdependent judgment, he may express
his opinion and provide guidance to them. The fine line between lawful command guidarice and unlawful command control is determined by whether the

‘subordinate commander, though he may give consideration to the policies and wishes of his superior, l'ully understands nnd believes that he has i reahstlc

choice to accept or reject them.”
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his maintenance support personnel to resolve unit mainte-
nance problems. ; g ‘ )

Conclusmn

Whlle the focus of this article has been what superlor:E

commanders need to know about unlawful command con-

trol, the basic rules must be understood by subordinate

commanders and noncommissioned officers as well. 4 The

impact of unlawful command influence on the military jus-

tice system can be dramatic, so legal advisors have an

obligation to exercise preventive law. Avmdmg the issue
may be a comfortable expedient that works nine tlmes out’

of ten, but if a major command influence incident arises in

only one case out of a thousand the entlre m111tary Justlce.

system stands in jeopardy. Judge advocates must train com-_
manders-about unlawful command influence, not just to
avoid the potential problem areas, but also to ensure’that-
commanders are aware of the tools they have available to
lawfully control military. justice matters. The recent high
visibility of unlawful command influence cases may cause:
some commanders to abdicate all military justice authority
to their judge advocates. That is not how the system is sup-
posed to operate! Commanders have sole responsxblhty for”
dnsclplme in their units and they have the systemic tools to’
properly achieve that discipline. The Judge advocate s mis-
sion is to help the commander exercise lawful command
control.

“4UCMI art. 37(5) states “Noperson subject to this chapter may httempt to coerce dr,' by; ei‘ny' ﬁha\ithonzed means. mﬂuence the action of a court-martial. "'
United States v. Carlson, 21 M.J. 847 (A.C.M.R.-1986) (the Article 37 prohibition against unlawful command influence extends to noncomnussnoned

officers).
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Appendix A

The Commander’s Lawful Controls and Prohibitions

hﬁul Controls

Prohibitions

Pretrial

Power to gather facts.
Commander’s preliminary.
inquiry. ' ‘

Law enforcement agencies.

Article 32 pretrial
investigation.

Power to affect a disposition.
Non-punitive options.

Preferral of charges.

Referral to courts-martial.

Forward with recommenda-
tion.

Overrule subordinate’s
disposition (subject to double
jeopardy)

e Cannot order a disposition.

® Accusers are disqualified .
from further action.

e Subordinates must exercise ]

their own discretion.

Power to sclect court
members.

Power to hand-pick members
based on Article 25, UCM]J,
criteria,

Power to replace and

reorganize panels as necessary.

® No improper exclusion of -
members,

Trial

Provide facility/personnel
support.

® Cannot attempt to influence
actions of a court-martial in
arriving at findings or a
sentence. v

¢ Cannot intimidate or
discourage witnesses from
testifying. '

Grant immunity to witnesses.

® Do not usurp Department
of Justice interests.

Post-trial

Take action in the case.

e Cannot have an inflexible
attitude regarding clemency.

Seek reconsideration; appeal;

rehearing.

® Cannot censure, reprimand,
admonish, or give
unfavavorable efficiency ratings
for participation as a member,
counsel, or military judge.

Appendix B
Typical Problems and Alternatives

" Problem 1. Cases are being disposed of at an inappropriate level.

Do not order more serious dispositions.
Do not publish guidelines or policy letters regarding disposition levels.
Do not give speeches chastizing commanders for their dispositions.’

Instead:

Require commanders to prefer charges at the legal office after consultation
with the trial counsel.

Ask the SJA office to support the command by glvmg classes on mlhtary
Justice.:

Clear the content of all speeches and pohcy letters addressing discipline or
justice with the SJA.

Take action at your level when necessary to avoid lnappropnate results.

Problem 2. Commanders and NCOs are testifying in courts-martial and
causing convicted felons to be returned to the unit.

Do not diScoﬁraée potential witnesses from testifying as to their true
beliefs.
Do not rebuke a witness for testifying in any case.

Instead:

Select the best qualified personnel to sit as court members. Have trial
counsel screen cases for alternate disposition. Ensure senior com-
manders are available to testify as rebuttal and aggravation witnesses.

Problem 3. The commander wants to cmphasnze the fact that crime will
not be tolerated.

Do not selectively praise or improperly publicize results of cases.
Do not make mass public apprehensions.

¥ nstead.:

Pubhcxze courts-martial results fairly.

Have members of the command attend trials (especially guilty plea cases).

Allow some convicted soldiers to demonstrate their remorse by making
speeches (possibly in return for clemency action).
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" Attacking Fraud, Waste, and Abuse at the Installation Level: A Model

7 _ Major Steven M. Post
: Instructor, Contract Law Dmszon. TJAGSA

&

Ma]orThomaso Mason L M S .
Instructor, Criminal Law Division, TJAGSA ‘ ’ c

' Introduction

- -In the last several years, government personnel and the
public have become aware of the broad scope of fraud,
waste, -and abuse in government procurement; through
newspaper and television accounts, as well ds “awareness
training” within the government. Handlmg fraud, waste,
and abuse at the installation level requires: recognizing the
indicators of fraud, waste, and abuse; understanding the
various criminal, contractual, administrative, and civil rem-
edies which are' available; and the ability to coordinate
these varied remedles

Commands must cons1der a number of issues when faced
with contract fraud. First, mission requirements must be
taken into account. Should the command complete a ‘taint-
ed contract or undertake alternative acquisition on an
expedited basis? How broad an investigation should it con-
duct? This will depend on the remedies bemg considered,
whether they be criminal remedies, suspension or debar-
ment, or other administrative or contractual remedies.
Also, appropriate sanctions should be considered. Another
consideration is how to deal with involved military or civil-
ian personnel. Some information must be kept confidential
during an investigation. Finally, the remedies must be coor-
dinated within the command,. between the command and
higher Army headquarters, and between the Army and any
outside actors, siich as a local United States Attorney or
representatlve of the Department of Justice.

This article presents a systematic approach for attackmg
these problems. It includes the identification of the various
remedies available to combat fraud, waste, and abuse and a
discussion of fraud indicators, which serve as a basis to ini-
tiate investigation and remedial action. The article presents
several scenarios and applies the model approach to resolve
the issues presented by these scenarios.

The Model

Problems involving fraud, waste, and abuse are often
very complex. To resolve these problems, a step-by-step ap-
proach ‘is most appropriate. The following seven-step
methodology presents a means to systematically sort
through the problems involved in contract fraud.

Step One: Identify the Problem. The first step to solving
any problem is to fully identify it as sooh as possible! One
aspect of this is early identification of potential problem
areas.! Clearly define any potential problems; the scope of
the solution depends on the nature of the problem. For ex-
ample, is the problem an isolated incident of delivery of

inferior goods or is there a pattern of poor performance as-
sociated with a particular contractor or government
inspector? Is there a systemic failure implicating the entire
procurement process? During this initial step, make a pre-
liminary determination as to whether there is evidence of
criminal fraud or whether the evidence indicates that the
problem is one involving waste or abuse. ’

Step Two:. Inventory. Once the problems have been iden-
tified, the second step calls for determining who is involved
and what contracts are involved. Is the problem limited to
one contractor or are several involved? How many contrac-
tor employees may: face criminal charges? Are government
personnel involved, such as personnel in the contracting of-
fice, in the requiring activity, or perhaps the finance office?
The scope of potential remedies is also affected by the num-
ber or type of contracts involved. Is the fraud connected to
only one contract or are several involved? Are completed
contracts involved or only ongoing contracts? . '

Step Three: Consider Potential Remedies. The potential
remedies in resolving contract fraud problems fall into four
'broad categories: criminal, contractual, administrative, and
civil. The next step in the model is to identify which reme-
dies are potentially available to combat the' particular
problem identified. This will help determine the scope of
any necessary investigation and help to identify the govern-
ment officials who need to be involved to pursue these
remedies.

Step Four: Accomplish the Mission/Safeguard Docu-
ments. Once you determine the scope of the problem,
identify those involved, and consider potential remedies,
you should take action to safeguard pertinent contract doc-
uments to ensure their availability for investigators as well
as for the contracting officer.

Also, before proceeding with the investigation and reso-
lution of the identified problems, consider what steps may
be necessary to ensure successful accomplishment of the
mission. The urge to ;’iursue remedies should not overcome
requirements for effective mission performance

Step Five: Investigate. An investigation must now be con-
ducted, the scope of which depends on the potential
remedies identified. Coordinated investigations may be nec-
essary involving the U.S. ‘Army Criminal Investigation
Command (CID), the Department of Defense Investigative
Service (DIS), and the Federal Bureau of Investigation
(FBI). If no criminal charges are contemplated, CID may
nonetheleéss be called upon to assist in investigating for pur-
poses of a potentia] -debarment action.? For:waste and

LA helpful resource for use in the identification of potenual problems is Dep’t of Defense Mlscellaneous Publlcatlon No. 20-1, Indicators of Fraud in De-
partment of Defense Procurement (1 June 1985) [hereinafter Misc. Pub. 20-1].

2 See Dep't of Defense Directive No. 7050.5, Coordination of Remedies for Fraud and Corruptlon Related to Procurement Activities (28 June 1985) [herein-
after DoD Dir. 7050.5]; Dep’t of Army, Reg. No. 27-21, Remedies in Procurement Fraud and Corruption (15 July 1986) [hereinafter AR 27-21].

18

OCTOBER 1986 THE ARMY LAWYER e DA PAM 27-50-166




abuse problems, an informal investigation within the com-
mand may be sufficient. . : , o :

Step Six: Evaluate Remedies. Once the investigation is
complete, analyze potential remedies. Consider those reme-
dies-that will best ensure improved contracting in the
future, keeping in'mind the resources that will be needed to
pursue these remedies. The strongest remedxes should be
given the most emphasis:

Step Seven: Coordinaté Action. Pursuing remedies within
each of the four categories requires proper coordinated ac-
tion.? Those officials within the command (contracting
office, legal office, civilian personnel office, etc.); within the
Army or Department of Defense (DOD) (such as Contract
Fraud Branch, Litigation Division, Office of The Judge Ad-
vocate General or the DOD Inspector General); or within
the Department of Justice (DOJ) must be contacted and
consulted.

A second consideration in coordinating action is the need
to consider the timing of the various remedies that may be
pursued. In certain instances remedies may be complemen-
tary but.in other instances they may be contradictory.

Painting Contract Scenario

In order to show how use of the model may solve con-
tract fraud problems, it will be applied to a ‘series of
scenarios which represent common installation fraud,
waste, and abuse problems. The scenarios cover problems
discovered in completed contracts, an' ongomg contract
and a contract pending award.

Completed Contracts

The chief of staff has told the staff judge advocate (SJA)
that a routine U.S. Army Audit Agency (AAA) audit has
uncovered problems in the post’s contracting activity. The
AAA auditors discovered that 15 of 20 painting contracts

awarded over the past five years were awarded to the All -

Star Painting Company. Inspection of the bid abstracts in-
dicates that in addition to the 15 contracts on which it was
the low bidder, All Star did the work on 4 other contracts

as the subcontractor of the low bidder. All 19 contracts

required the contractor to perform the following tasks: re-
place rotten wood prior to painting; prepare the surface to
be painted by scraping, sanding, washmg, and caulking; and
apply two coats of palnt

The contracts required the extenor painting of des1gnated
buildings, many of which were constructed during World
War II. The contracts estimated ‘the amount and type of
wood to be replaced. The estimated quantity was the same
for all contracts and the records indicate that the contract
estimates were always exceeded during the initial phases of
performance, in most cases during the painting of the first
ten buildings. The contracts all contained 1dent1ca1 techni-
cal specifications.

The contracts required extensive government inspection;
the government had to inspect and approve each phase of
performance. The government inspector performed the fol-
lowing tasks pursuant to the contracts: certified that the
wood marked for replacement needed replacement; certified
actual proper replacement of wood with conforming wood

3DoD Dir. 7050.5; AR 27-21.

siding; certified proper surface preparation; certified proper
application of primer coat; certified proper application of
second coat and completion of the building in accordance
with the contract provisions; and forwarded requests for
payment to the ‘contracting officer with 'certification that
work performed conformed to ¢ontract requirements.

Audit of the contract records revealed that on all com-
pleted contracts the government used the same inspector,
who certified conforming work