ESTABLISHMENT OF MILITARY J.ULS'_I‘,ICE—PR‘OPOSED AMEND-
- MENT OF THE ARTICLES OF WAR. ' '

THURSDAY, OCTOBER 23, 1919.

UNITED STATES SENATE,
SUBCOMMITTEE ON MILITARY AFFAIRS,
Washington, D. C.
The subcommittee met, pursuant to the call of the chairman, in
the room of the Committee on Appropriations, at 10.30 o’clock a. m.,
Senator Francis E. Warren, presiding. :
Present, Senators Warren (chairman), Lenroot, and Chamberlain.
Senator WARREN. Gen. Chamberlain, Inspector General of the
Army, is present this morning, and we will hear his statement. '

STATEMENT OF MAJ. GEN. JOHN L. CHAMBERLAIN, INSPECTOR
. GENERAL, UNITED STATES ARMY.

" Senator WARREN. General, this committee has before it the result
of some work and some examinations which you have had conducted
with relation to courts-martial, so that all that we shall ask you to do
is to add whatever you wish to say in addition to that.

Gen. CEaAMBERLAIN. I have nothing to add to that report. - In his -
testimony before this committee former Lieut. Col. S. T. Ansell has
from time to time taken occasion to comment upon the Inspector
General of the Army and the "nspector General’s Department. With
Gen. Ansell’s opinions as to the Inspector General and the Inspector
General’s Department I am not concerned. However, certain con-
crete statements made by him appear to call for comment.

Referring to certain testimony given by Maj. Copp, of the Judge
Advocate General’s Department, before a committee of the American
Ear Association, Lieut. Col. Ansell states:

“Maj. Copp, speaking out of what he described as his experience as a judge advocate
in a division during this war, said that it was customary for the Inspector General’s
Department to compel, by virtue of the power of office, a man to incriminate himself.
. When the committee asked him time and time-again, “Do you

know this to be true?” he said, “Yes, because I not only observed it
but the representative of the Inspector General’s Department at the
camp where 1 was stationed admitted that to be a fact.”

Examination of the printed record of Maj. Copp’s testimony before
that committee fails to discover that upon any occasion he made a
statement to the effect that these views were based upon personal
knowledge. On the contrary one discovers the following statement,
made by Maj. Copp:

This matter of compulsion probably is receiving more notice than T intended that"
it should. It never was under my observation, even in those investigations of the
Inspector General, except as he related them to me. He said that he had that

authority and it was his duty to compel witnesses to appear before him for inves-
tigation. .
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Again, in another place, appears the following:

I simply desire the committee to understand that I merely base my statement
there upon what I have been told and not upon anything I personally observed ot
anything within my personal knowledge. i

Lieut. Col. George W. England, on duty as senior camp inspector
at Camp Sheridan, from August 30, 1918, to March 25, 1919, was the
only officer of the Inspector General’s Department who was on duty
at that camp during the period that Maj. Copp was there, the other
representatives of the Inspector General's Department being acting
inspectors. Col. England in a letter to the Inspector Genera% states:

The policy of requiring witnesses to give incriminating evidence against their
protest did not exist in the office of the inspector, Camp Sheridan, nor was belief
expressed or held that such procedure was proper. All of the testimony taken in the
office of the inspector was taken under my immediate supervision, and in no case
was this policy followed. * * * In no case before the inspector for investigation
was the plea of self-incrimination disregarded or wasa witness forced to answer ques-
tions which would incriminate him.

_ There are issued from the office of the Inspector General cértain
instructions to the officers of that department. One of the instruc-
tions I quote as follows: ;

Prior to interrogating a witness;

(1) Make sure that witness understands his or her constitutional rights * * *

Again referring to the same matter Lieut. Col. Ansell, in his testi-
mony before this committee, stated:

There ought to be some law against permitting the Inspector General’s Department
of the Army to use these third-degree methods of menace and threats and taking
advantage of the innocence or ignorance of the unhappy lot of the enlisted men.

It is a fact well known to officers and enlisted men of the Army that
such methods are entirely foreign to the firmly established policy of
the Inspector General’s Department. It is also a fact that they are
not resorted to. )

It is also a fact that officers and enlisted men well understand that
in the hands of the Inspector General’s Department they get a square
deal.

Referring to an investigation made by the Inspector General of
certain controversies which had arisen in connection with the Judge
- Advocate General’s Department, on page 209 of these hearings, Col.
_ Ansell states:

And then the Inspector General, in my judgment forgetting whatever quasi-judicial
character belongs to his position—and there ought to be a great deal to it—said, ‘“ You
know, I am making a report on this subject by order of the Secretary of War. This
thing is in Congress, and my report will go to Congress; and, Ansell, when it goes to

Congress it will be very detrimental to you;” and I said, ‘“Well, General, I would
rather meet you in Congress than deal with you here.”

Further on he states:

It was a menace, a threat that unless I played the department réle the report was
going in against me, would be published broadcast to the world, and would be very
detrimental to me.

In regard to these statements I desire to state unconditionally and
in language which will admit of no misinterpretation, I made no such
statements, nor did I make any statements which admit of such
interpretation. 4

That is all I have to say, gentlemen.



ESTABLISHMENT OF MILITARY JUSTICE. 709

Senator LeNrooT. In that connection, General, was there a con-
versation between you upon that subject ? '

Gen. CHAMBERLAIN. There was a conversation. '

Senator LENroOT. Could you relate the conversation as you
recollect it ? .

Gen. CuaMBERLAIN. I said to Lieut. Col. Ansell that I regretted
very much that he had taken this view of the situation, as I was
endeavoring to get at the facts of the case, and that I needed his
statements in order to give me both sides of the controversy. That
is the gist of what I said. Of course I do not recall the words.

I will add, in that connection, that because of the fact that Col.
Ansell declined to make any statement, I had Col. Mayes brought
home from France. Col. Mayes was Col. Ansell’s——I might say—
confidential assistant during most of the period involved. Col.
Mayes came home, and his statements and testimony appear in my
report.

In that connection I might state that Mr. Bennett, a stenographer
in my office, who was present during this conversation, is now in
the waiting room, if you care to call him in regard to this matter.

Senator LENrRoOT. What were the relations at that time between
you and Col. Ansell ? :

Gen. CHAMBERLAIN. Perfectly friendly; always have been. They
have never been otherwise.

Senator LENRoOT. When did the controversy first arise between

ou? 2
v Gen. CHAMBERLAIN. There never has been a controversy.

Senator LENrRoOT. There never has been ? .

Gen. CHAMBERLAIN. My relations with Gen. Ansell, he as acting
judge advocate general, and I as inspector general, throughout the
period of the war, were most friendly, and so far as I know there was.
full cooperation. I recall only one difference. That was in connec-
tion with an investigation of the conduct of an officer of the Judge
Advocate General’s Department. My office condemned severely the
conduct of this officer and recommended disciplinary action. That
_action was not approved in Gen. Ansell’s office, and the officer was
not disciplined, but that was a matter to which I never gave a
thought afterwards, and I do not believe that he did. That was
purely official. So far as I can recall that is the only case where the
two offices did not substantially agree in their recommendations.

Senator LENroOT. I just note in the testimony that you referred
to in the record, it appears that whatever controversy there was in
this conversation grew out of his refusal to make a statement in the
investigation that you were charged with making. _

Gen. CaaMBERLAIN. There was no controversy. Our conversa-
tion at that time was most friendly. . ]

Senator LENROOT. Yes; but he put it in writing, and T have it
here. He did refuse?

Gen. CHAMBERLAIN. Yes, he refused.

Senator Lrnroor. And he gave as his reason, apparently, that
you were charged with making an investigation upon a subject upon
which, prior to that time, you had formed an opinion, and were there-
fore not an impartial investigator. That was the amount of it.
That is stated on page 208. -
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Gen. CHAMBERLAIN. In that connection, Gen. Ansell must have
referred to the fact that back in November, 1917, when the case
which is now known as the El Paso

Senator CHAMBERLAIN. Mutiny cases ¢

Gen. CHAMBERLAIN. Mutiny cases.

Senator WARREN. Do you care to have that record, General ¢

Gen. CHAMBERLAIN, No; the matter is perfectly clear in my mind.
Upon that occasion, or in connection therewith, Col. Ansell sub-
mitted recommendations- relative to the interpretation of section
1199 of the Revised Statutes of the United States. The court-
martial proceedings in those cases were handed to me by the Assis-
tant Chief of Staff to look over and to prepare a memorandum for
him. This was done because of the fact that a short time before, I
had been at Fort Bliss in connection with another matter, the
Twenty-fourth Infantry trouble. I had made some inquiries as to
this artillery case, and had some little knowledge of the conditions.
The memorandum which I prepared had no direct reference what-
soever to the interpretation of section 1199, and to the best of my
belief—although I could not state that positively, as it was some
time ago—I had no knowledge at that time that a memorandum
with respect to section 1199 had been submitted by Ansell. In
other words, my memorandum regarding those specific cases had no
bearing whatsoever upon the general question of section 1199. In
my memorandum I stated my disapproval of smashing those pro-
ceedings, because I believed them to be legal, and because such
action would be detrimental to discipline. "But on account of the
peculiar conditions I suggested that clemency be exercised, and that
those men be restored to duty, and that the young officer who had
shown bad judgment be relieved from his command. : '

Senator LExroor. That is, your participation was upon the merits
of the case and not upon the construction of the statute ?

Gen. CHAMBERLAIN. Absolutely so. It had no connection what-
soever with the statute.

Senator LENROOT. You prepared a memorandum upon it ?

Gen. CHAMBERLAIN. A short memorandum.

Senator LENrooT. Could that be produced and put in the record ?
That would help to clear this up, here.

Gen. CHAMBERLAIN. That memorandum is embodied in my report.

Senator LENrROOT. It is already in this record ¢

Gen. CHAMBERLAIN. It is in my report, I think.

Senator WARREN. We have that.

Senator LENrooT. That will be all right, then.

Senator WARREN. I have not brought that report before the com-
mittee for examination, Senator, but it is here, when you get ready
to look it over. ~

Senator LENROOT. 1 can refer to it. )

Senator WARREN. When you were out of the room, I believe,
Senator Chamberlain, there was something said by Gen. Chamber-
lain about something that Gen. Ansell said.

Senator CHAMBERLAIN. Yes; I have the record here.

Senator WARREN. Would you like to ask the witness any ques-
tions on that ¢

Senator CHAMBERLAIN. Of course this committee, as I understand
“it, is not interested in the personal controversy between you and
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Gen. Ansell, but it is perfectly proper for you, General, to give your
version of this particular statement of Ansell’s.

Gen. CHAMBERLAIN. Mr. Senator, my only object in coming here
was to correct a positive statement of fact which s-riously reflected
upon the Inspector General in the performance of his duties.

. Senator CuaMBERLAIN. I say it is perfectly proper for you to do
it; but the committee itself is not interested so much in the personal
question as in the law itself. :

Gen. CEAMBERLAIN. Certainly. ,

Senator CHAMBERLAIN. What were you investigating with reference
to é@nss;ll? Were your instructions to make the investigation, in
writing ? ,

Gen. CaAMBERLAIN. In writing ?

Senator CHAMBERLAIN. Yes.

Gen. CHAMBERLAIN. - Yes, sir.

Senator CHAMBERLAIN. From whom did you receive instructions to
investigate Ansell ?

AnGeﬁ. CHAMBERLAIN. I never received instructions to investigate
sell.

Senator CHAMBERLAIN. What was the subject .
. Gen. CHAMBERLAIN. My orders are in writing, signed by the
Secretary of War, and they aré embodied in that report, fully. The
Secretary of War told me, as I recall it, that a controversy involving
questions of fact had arisen in the Judge Advocate General’s Depart-
ment; that he desired me to examine all the records and to fully
investigate those matters. He specifically, in those written instruc-
tions, stated that the investigation would be conducted under the
assumption, with every officer, that it was his duty—have you that
report there? :

Senator LENroOT. I have your memorandum here.

Gen. CHAMBERLAIN. I want to get the exact language. [Reading
from report:] '

In making the foregoing inquiry you will proceed on the fact that I recognize fully
the right of any officer in the Military Establishment to testify frankly and fully upon
any matter as to which he may be interrogated by the committees of the Congress,
and do not desire any adverse inference to be drawn from the fact of such testimony,
where it is frank and straightforward. '

This investigation was directed with special reference to the ques-
tion as to whether or not the controversy pertaining to the office of
the Judge Advocate General had affected adversely the efficiency of
that office.

WSenator CuraMBERLAIN. That is in your order from the Secretary of
ar?

Gen. CEAMBERLAIN. That is in my order from the Secretary of
War.

Senator CEAMBERLAIN. Who prepared that? o

Gen. CHAMBERLAIN. The Secretary of War dictated it, in my
presence.

Senator CHAMBERLAIN. Was it usual, in a controversy between two -
officers in the same department, to refer the whole question of fact
involved between those officers to the Inspector General’s office ?

Gen. CHAMBERLAIN. Yes.

Senator CHAMBERLAIN. For investigation and report?
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" Gen. CHAMBERLAIN. Entirely so. That is one of the functions
of the Inspector General’s Department. '

Senator CHAMBERLAIN. Is that your report ?

Gen. CaaAMBERLAIN. That is my report. ; .

. Senator CHAMBERLAIN. It covers maybe a thousand pages of
typewritten matter, does it not ¢ :

Gen. CEAMBERLAIN. The report itself covers 60 pages.

Senator CHAMBERLAIN. Sixty pages ? - '

Gen. CHAMBERLAIN. And these are copies of all correspondence
[indicating]. ‘ ' o
" Senator WARREN. Did you say 6 pages or 60 pages? o

Gen. CHAMBERLAIN. Sixty pages. This report is long because
we made a study in the office of 1,500 court-martial cases taken in
blocks of 500 each, 500 taken during the period about January and
February, 1918, 500 taken a few months later, and 500 again a few
months later than that. We took those cases and made a careful
analysis and study of them, the result of which study is set forth in
this report. : ' :

Senator LENroOOT. You studied all the cases within a given period ¢

Gen. CHaAMBERLAIN. We took 500 in chronological order. That is,
we took a block of 500 here and a block of 500 there, and then another
block of 500, so that they included cases from every department;
from the Philippine Islands, from Hawaii, from the A. E. ¥.; so that
they were typical cases. : '
"~ Senator WARREN. You also had some from here in the United
. States proper, I presume ? .

Gen. CHAMBERLAIN. Yes. '

Senator CHAMBERLAIN. Did you take cases as they came, that is
in the chronological order, the order in which they were filed in the
Judge Advocate General’s Office ? :

" Gen. CHAMBERLAIN. Yes. .

Senator CHAMBERLAIN. Did you receive any aid from the Judge
Advocate General’s Office or in any way, from Ansell or anybody
else, in your selection of the 1,500 cases.

Gen. CuaMBERLAIN. None whatsoever. I called for 500 cases in a
block. The Judge Advocate General’s Department had nothing
whatever to do, directly or indirectly, with the sslection of those
. c¢as"s, or in the analysis of them, or in the examination of them. '

Senator CHAMBERLAIN. How did you call for them? Did you
say ‘“I want 500 cases between January 1, and February 1,” we will
say, for illustration, or did you ask for 500 cases in the chronological
order of filing? How did you get each block of 500? I think it is

uite material that you should refresh your memory as to just how
(émese cases were selected, because I can conceive of a situation ~

Gen. CHaMBERLAIN. I can tell you upon what basis they were
selected. There was a General Order, No. 7, which was published
in the spring of 1918, which was the occasion of a great deal of
controversy. :

Senator CEaAMBERLAIN. That was the four cases in France

Gen. CuaMBERLAIN. No, no.

Senator CHAMBERLAIN. That order originated out. of them?

Gen. CHAMBERLAIN. That order A

Senator CHAMBERLAIN. No; it originated out of the Texas cases.

Gen. CHAMBERLAIN. It originated out of the Texas cases.

-
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-~ Senator CHAMBERLAIN. Where the negroes were sentenced to be
shot, and were shot ? o

Gen. CHAMBERLAIN. Yeés. Now, my instructions were these:
To get 500 cases before General Order No. 7 went into effect, 500
cases after it went into effect, and 500 cases after it had been in force
a considerable time. ,

" Senator WARREN. Here is what I want to know, and I think it is
the same thing Senator Chamberlain wants to get

Senator CHAMBERLAIN. Will you please let me continue while I
have this in mind ? . '

Senator WARREN. I wish you would put it this way: I want to
know whether every court-martial case that occurred, chronologically,
within a certain period of time was taken, was selected, or whether
1&zncel"téxin number of cases were selected. Is that what you want to

ow? -

Senator CHAMBERLAIN. Have him answer your question, and then
I will put my question just as I want it.

Gen. CeaMBERLAIN. The 500 cases were chronological. Each
block contained a certain number, taking in every number, as received
in the Judge Advocate General’s files. That is all brought out in the
report. ‘ :

Senator WARREN. That is all brought out. Excuse the interrup-
tion.

Senator CHAMBERLAIN. This may be very material for what I am
trying to get at. It may be that there were 500 cases before General
Order No. 7 was issued where there was absolutely no irregularity,
either on the record or otherwise, but 1 can conceive that there might
have been 500 cases prior to the issuance of General Order No. 7
where there were grave irregularities. J can conceive that the 500
cases that were submitted to you might have been the cases where
there were no irregularities. 1 do not charge it, but I suggest that
might have occurred. “

Gen. CHAMBERLAIN. There were no cases submitted to me, Mr.
Senator. I sent an officer who got the cases. I think if you will
read the report your question will be fully answered.
~ Senator CHAMBERLAIN. Please understand, General, that I am not
charging that there was any such course as that pursued.

Gen. CHAMBRLAIN. I understand. v

Senator CHAMBERLAIN. But if you depended upon the Judge Advo-
cate General’s office, that might have been done?

Gen. CHAMBERLAIN. I did not. The Judge Advocate General's
office had no more idea of what cases or blocks of cases we were going
to take than you had.

Senator CHAMBERLAIN. I am glad to know that, because you could
only get a cross section of the court-martial proceedings by taking
them without respect to anybody’s selection.

Gen. CHAMBERLAIN. My first idea was, and my first suggestion was,
that we take 1,500 cases in a block; and then Col. Patterson, who
was assisting me in-this work, suggested that we would get more
general results, or more satisfactory results, if, instead of taking the
whole 1,500 together, we took 500 here and then 500 and then
another 500. )

Senator CHAMBERLAIN. And you think they were chronological ?
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Gen. CHAMBERLAIN. I know they were. The records show that.
Col. Patterson, from my office, went personally and took the records
from the files of the Judge Advocate General’s office.

On January 17, 1918, General Order No. 7 was issued, to become
effective from and after February 1, 1918. These orders provided
that not only the execution of all sentences of death, as provided in
General Order 169, 1917, but also all sentences of dismissal and dis-
honorable discharge be stayed until the records of the trial could be
reviewed in the office of the Judge Advocate General and their legality
there determined. -

Fifteen hundred records of trial by general court-martial were
selected from the office of the Judge Advocate General for a twofold
purpose: (a) Because it was believed that they would be represen-
tative of the 20,000 cases tried during the war, and that they would
therefore indicate how military justice was actually being admin-
istered, and (b) by selecting the records from different periods an
opportunity would be afforded to discover what results were being
accomplished by the issuance of General Order No. 7.

Records of trial received in the office of the Judge Advocate Gen-
eral are given consecutive serial numbers; date of receipt is also
stamped on each case.

Three periods were chosen as follows: -

One beginning January 1, 1918. This was before the issuance of
General Order No. 7. I<Xive hundred records were chosen consecu-
tively from that date forward. . Gne beginning March 1, 1918. This
was one month after General Order No. 7 became effective. Five
hundred records were chosen consecutively from that date forward.
One beginning May 1, 1918. By this time the object and purposes
of General Order No. 7 were well understood throughout the Army.
Fiv&zl hundred records were chosen consecutively from that date for-
ward. :

Senator WARREN. Excuse me for the interruption. That is exactly
what I was anxious to find out. o

Senator CHaMBERLAIN. If Ansell did decline to appear before you,
he was only exercising a right which was usual and in accordance
with the rule which you have just announced ? )

Gen. CHAMBERLAIN. Certainly. T have never criticized Ansell for
that. I simply told him at the time that I regretted it, because I
wanted everyone to tell me what he knew. .t was his privilege to
decline to give testimony.

Senator CHAMBERLAIN. Had you, previously to this rejuest upon
Ansell, formed any opinion as to section 1199 of the Revised Statutes
as to the appellate jurisdiction of the Judge Advocate General’s office ?

Senator WARREN. As to review and revisory power?

Senator CHAMBERLAIN. Yes. _ )

Gen. CHAMBERLAIN. Do you mean as to the soundness—-—

Senator CHaMBERLAIN. Of Ansell's interpretation of the law and
of the soundness of the Judge Advocate General’s interpretation of
that statute. . .

Gen. CuaMBERLAIN. 1 have never presumed to pass upon that,
Mr. Senator. I am not a lawyer. That is purely a matter of law
and I have never presumed to pass upon that. '

Senator CHAMBERLAIN. You spoke of the case of these Texas
mutineers. That controversy was primarily involved in the con-
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“struction of the law that those two gentlemen had placed upon that
statute. Which view of the law had you taken? You had held, J
believe you say, that the conviction was proper, and you had only
recommended that the young officer be transferred from his command.

Gen. CHAMBERLAIN. As I stated, to the best of my belief a concrete
question of the interpretation of that section, 1199, was not at that
time brought to my attention, and to the best of my belief T had no
knowledge whatsoever that any question of the interpretation of
section 1199 was up until the question came up before the com-
mittees over 4 year later. -

In my mind there is no connection whatsoever between the inter-
pretation of section 1199 and the memorandum which 1 prepared on
those cases. Of course, as you look back over the records they were
connected, but I do not think at the time I knew it, nor do ) think
I knew it until last spring when these hearings began. As to whether
that section gives to the Judge Advocate General the appellate view
of jurisdiction which Col. Ansell claims, I do not presume to express
an opinion.

The trial of thoss men appeared to be entirely legal. There is no
question, and was no question, that those noncommissioned officers
were guilty of the technical charge of mutiny. There is no question
that those noncommissioned officers refused repeatedly in the pres-
ence of other members of the command to obey the orders of the
commanding officer. ' :

The attending circvréstances were such, however, as to very mate-
rially mitigate the seriousness of the offense.

Senator CHAMBERLAIN. They were standing on their rights, and
while they were under arrest on a former charge they could not be
ordered to do a military duty.

Gen. CHAMBERLAIN, The first duty of a soldier, ag I have always
understood it, is to obey the orders of his commanding officer.

Senator CHAMBERLAIN. There is no question about that, General,
as an ordinary proposition; but is it not a fact that when a man is
under arrcst on a charge of some kind for a violation of a military
duty he can not then be ordered to perform some military service ?

Gen. CHAMBERLAIN. 1 do not think so.

Senator CHAMBERLAIN. You think that if these men were charged
with gambling and were under arrest for violation of that regulation
they could nevertheless be ordered to perform a military service; to
drill, for instance ? :

Gen. CHAMBERLAIN. I think it was imvroper to do so; but I do
not think it was an occasion where a man, a noncommissioned officer,
or an officer was justified in taking the law into his own hands and
presuming to determine whether the commanding officer should order
him to do it.

Senator CHAMBERLAIN. That was the controversy. These non-
commissioned officers claimed that, under the rules and under the
regulations and under the law, they being under arrest, they had no
right to be required to perform military service; and, as you say, 1t
was not proper. -

Gen. CuaMBERLAIN. I say that it was not up to them to decide
whether the orders of the commanding officers were legal or proper.
It was up to them to obey those orders, and if the commanding officer
had given an illegal order, it was up to his superior officers to disci-
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pline him, which would have been done, probably, if it had been
reported.

Senator CHAMBERLAIN. What I am getting at, General, is this:
There the controversy arose between Ansell and the Judge Advocate
General. Ansell held, evidently, as you hold, that it was improper
to have ordered these men to do a mlhtary dutv while they were
under arrest.

Gen. CHAMBERLAIN. Yes.

Senator CHAMBERLAIN. And Ansell claimed that therefore, having
been ordered to do a thing which was improper, the trial was lrregular
and ought to be—the sentence ought to be—set aside. On the other
hand, the approving authorities held that that condition was proper.

Gen. CHAMBERLAIN. I think it was entirely proper.

Senator CHAMBERLAIN. There, you soe, there is opportunity for a
fair mlsunderstandmg between two officers in the Judge Advocate
General’s Office about the facts.

Gen. CHAMBERLAIN. Yes.

Senator CHAMBERLAIN. So that you will agree, then, not with
Aﬁlsizll about the view of the law, but with Gen. Crowder’s view of
the law ?

Gen. CHAMBERLAIN. Gen. Crowder up to that time had expressed '
no view at all. It had not then been put up to him.

Senator CHAMBERLAIN. Whether it had or not, you agreed with the
view that he was maintaining ?

Gen. CuaMBERLAIN. He had not expressed any view at all up to
that time, so far as I know. The case had not at that time come
before him.

Senator CHAMBERLAIN, Of these mutlneers?

Gen. CHAMBERLAIN. Yes.

Senator CHAMBERLAIN. That had come before him when you were
called upon to investigate Ansell, and that was one of the questlons
you were called upon to 1nves‘mgate was it not ¢

Gen. CHAMBERLAIN. I was not directed to investigate Ansell.
AnSerlllator CuaMBERLAIN. The differences between Crowder and

sﬂ (l

Gen. CuaMBERLAIN. Not at all. T was called upon to investigate
statements of fact, where one had made certain statements of fact;
certain charges, and where the other had made certain statements.
I was not called upon to, nor did I in my investigation or in my
report, touch upon the questlon of the interpretation of section 1199
or upon the merits of the action upon these or other court-martial
cases,

Senator CramBERLATN. I do not see how you could possibly sepa-
rate the one from the other.

Gen. CuamMBERLAIN. Well, if you will read this report, you will
find out. I believe that I have done so. 1 believe that I confined
myself strictly to the spirit and letter of my instructions.

‘Senator CHAMBERLAIN. I want again to impress upon your mind,
General, that I have no feeling upon this matter except to get the
justice of the proposition.

Gen. CHAMBERLAIN. I appreciate that perfectly, Senator, and I
have no feeling. I should not have taken the time of this committee,
except for those concrete statements which were not true
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- Senator CHAMBERLAIN. If T had been in Ansell’s place, if I had
felt that you had ahjeady espoused that view of the law, even if you
were golng to investigate only a question of fact, I would have hesi-
tated to appear before you, because it is human to follow the bent
of a man’s decision in a former case.

Gen. CHAMBERLAIN. He was within his rights, and I never have
criticized him for that; the only thing I take exception to is his
statement that I threatened him. :

Senator CHAMBERLAIN. In that controversy we have no particular
interest. Both sides are interested.

Gen. CHAMBERLAIN. But the committee has accepted and has made
of record his statements, which did charge me with having done that.

Senator CHAMBERLAIN, Yes. :

Gen. CHAMBERLAIN. Therefore I consider that my statement in
regard to the matter ought to-be of record also.

Senator CHAMBERLAIN. That is perfectly proper, General.

-Senator WARREN. Now, see if Funderstand you as to your con-
struction of the duties of soldiers and officers. Here is a mutiny, as
I get it, from what has been said. Certain noncommissioned officers,
and perhan privates, refused to obey an order of their superior officer
because of their knowledge or supposed knowledge of the law, or
what might be the end, the ruling, that an officer had no right to give
them orders while they were in arrest. I think, from what you say,
you must take the view that a soldier must obey the order of his
officer and find out afterwards, or call the officer to account after-
wards if he has done wrong; that is, when an order is given, per se,
he must obey it. Is that your idea?

Gen. CHAMBERLAIN. That is the way that I have been brought up.
If I receive an order from my superior officer I obey it, and I inquire -
as to the legality of it afterwards. The only occasion under which I
would assume the responsibility of disobeying an order of my supe-
rior now, with my present rank and experience, would be if by obedi-
ence to that order I would commit an act which would have serious
result; which could not be remedied after the act had been com-
mitted.

Senator CHAMBERLAIN. Here is the questiop we are interested in—
that is, that I am very much interested in, General. Here was an
order given to these men, which you admit was wrong under the
circumstances, and it led to your recommendation

Senator WARREN. I did not hear that order read. What was it
for them to do?

Senator CHAMBERLAIN. It was for them to perform a military duty
while they were already under arrest, and they, acting together, re-
fused and were then charged with being mutineers.

Senator WARREN. It was not an order to do something that could
result in wrong to anybody else? :

Senator CHAMBERLAIN. Oh, no.

Gen. CHAMBERLAIN. An order to go to drill.

Senator WARREN. An order in the technical application of the law

Senator CHAMBERLAIN. Yes. Now, let me get that over again,
Here is what I am particularly interested in. Here were these non-
commissioned officers who were under arrest. They were ordered by
the commanding officer to perform a military service. They refused
to do that service because they said that, being under arrest, it was
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violative of the regulations to order them to perform a military
service. You say that order was wrong. } '
- Gen. CHAMBERLAIN. I say that the commanding officer should not
have given that order.

_ Senator CHAMBERLAIN. But he did give the order, and the approv-
ing authorities held that it was proper. Now, what I am interested
in

Gen. CHAMBERLAIN. No, they did not hold that it was proper, I
think, Mr. Senator. .

Senator CHAMBERLAIN. They approved the sentence.

Gen. CEAMBERLAIN. That is a very different thing. }

Senator CHAMBERLAIN. The sentence was approved, and those men
were dishonorably discharged from the service. If that had not been
the case you would not have recommended clemency.

Gen. CEAMBERLAIN. If what had not been the case? o

Senator CHAMBERLAIN. If the sentence had not been approved by
the approving authority there would have been no clemency to be
recommended.

Gen. CHAMBERLAIN. Certainly not.
- Senator CHAMBERLAIN, Here is what I am interested in. There
was under the ruling of the Judge Advocate General no relief for these
men. There was no relief for them, except that if the Judge Advo-
cate General’s Office looked over the record and found, as you actually
found, that the order was improper, and he then recommended to
the approving authority that the sentence be set aside, or whatever
recommendation he saw fit to make; but he had not authority to do
that himself.

Gen. CaaMBERLAIN, The Judge Advocate General ¢

Senator CHAMBERLAIN. Yes.

Gen. CuaMBERLAIN. No, sir; certainly not. .

Senator CHAMBERLAIN. So that you see there was really no relief
for these men. - '

Gen. CHAMBERLAIN. Yes there was, and the relief actually came.
The President exercised clemency.

Senator CHAMBERLAIN. What did he do? :

Gen. CuamMBERLAIN. As I recall it, he remitted sentence and re-
stored them to duty and relieved the officer from his command. That
is my recollection. :

Senator CHAMBERLAIN. But the record of conviction still stood
against them. , '

Gen. CuaMBERLAIN, It stood.

Senator CHAMBERLAIN. It was simply a question of a person having
exercised mercy toward men who were charged improperly.

Gen. CHAMBERLAIN. I did not say they were charged 1mproperlfz.
I do not think they were charged improperly. I think they should
have been tried. : .

Senator CuaMBERLAIN. Well, that is where our difference is.

Gen. CHAMBERLAIN. That is where our difference is.

Senator CHAMBERLAIN. Which is perfectly proper.

Gen. CHAMBERLAIN. Yes.

Senator CHAMBERLAIN, Under my view of the law the Judge Advo-
cate General had the power under section 1199 to have rejected and
set aside the findings of the court.
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" ‘Gen. CHAMBERLAIN. I could not pass upon that, as I say, because
I am not a lawyer. ‘

Senator WARREN. I can see right where the difference is. It is the
difference between the practice in civil life and the regulations in the
Army. That is where it comes in. :

Senator CHAMBERLAIN. Probably. '

Senator WARREN. In the Army the thing to do is to obey an officer.
In civil life the proper thing is to stand a man off as long as possible.

Senator CHAMBERLAIN. But the difficulty is that he gets carried
before the military authorities and does not get justice, frequently.

Senator WARREN. I understand that this is the fact. See if I am
right: Their record was wiped out and they were restored to duty ¢

" Gen. CHAMBERLAIN. The record was not wiped out, but I under-
stand they were restored to duty. Of that, however, I am not
certain. -

Senator WARREN. In other words, they stood in the position that
- men would stand in who are apprehended and who undergo, possibly,

8 temporary imprisonment, and are then found to be innocent, and

that is the end of it. Now, is that a fair simile ?
" Gen. CEAMBERLAIN. I do not think so. I think that the fair
simile would be that of a man who had been tried and convicted -
upon a charge, and there was no question of his being guilty of the
charge as placed, but that the circumstances and conditions were
such as to justify the pardoning power to at once issue a pardon.

Senator WARREN. YI())u did not get at just what I meant. I was
gpt’qilng at results only, and skipping all the other, if the results were
similar. .

Gen. CaaMBERLAIN. The results would be similar, yes. :

- Senator WARREN. I am not expressing my opinion either way,
b.utntrying to get the different facts to see where the end is, prac-
tically.

Senator CuaAMBERLAIN. In practical effect, you state the rule; but
the general states the rule more properly. o

Senator WARREN. Oh, yes; I admit that.

Senator CHAMBERLAIN., Here is the case. ' I may be charged with
murder and may be convicted of murder, and I may be sentenced
to be hung or to be sent to the penitentiary. Now, I may be par-
doned by the governor of a State, or by the President of the United
Statesif it is a Federal charge. That is a question of mercy. The
- other question, that is more important to me, is, was I justly con-
victed? There ought to be some appellate tribunal to determine
whether I was guilty in this instance, and the tribunal may have
said that I was not guilty. Now then, I am a free man, without any
shadow of guilt upon me. In the other case I am a pardoned man;.
mercy has been extended to me. , :

Senator WARREN. You state the case as it is in the-books. I
was jumping crosswise to get at what the condition of the man was
afterwards.

Senator CuaMBERLAIN. Here is a case of a man who has been un-
justly convicted, who has had mercy extended to him when he
ought to have had justice shown him. That is unjust. =

Your report is there in the Ansell case, in the mvestigation that
was referred to you? : :

Gen. CHAMBERLAIN. Yes.
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Senator CHAMBERLAIN. Your evidence is all there?.

Gen. CHAMBERLAIN. Everything is here. -
thSenza,t,or CHAMBERLAIN. And your findings and conclusions are

ere .

Gen. CHAMBERLAIN. Many of the papers examined are there, and
all the evidence taken.

Senator CHAMBERLAIN. So that that will show all that was done?

Gen. CHAMBERLAIN. Yes, sir. ' '

~ Senator CHAMBERLAIN. Can you tell in concrete, and in a very
few words, just what your conclusion was with reference to the con-
troversy between Ansell and Crowder ?

Gen. CoaMBERLAIN. The answer to that question covers many
pages of the report. There were a good many different points at
1ssue which were taken up individually.

* Senator CHAMBERLAIN. In other words, in your findings do you
sustain Ansell in some and Crowder in some ¢ :

Gen. CHAMBERLAIN. I do. Insome I find that Ansell’s claims were
correct, and sometimes the other; and sometimes neither.

Senator CHAMBERLAIN. That would be very natural in findings on
S0 many questions ?

Gen. CHAMBERLAIN. Yes. ‘ :

Senator CHAMBERLAIN. Is there a general recommendation tha
Gen. Ansell be brought to trial ? '

Gen. CHAMBERLAIN. No recommendation whatsoever as to disci-
plinary action.

Senator CHAMBERLAIN. Is it not usual for the Inspector General’s
department to recommend that a charge be preferred ?

en. CHAMBERLAIN. Not necessarily, unless the Inspector General
considers that a charge should be preferred or that disciplinary
.action should be taken. g ‘

Senator CuaMBERLAIN. Did you consider that disciplinary action
should be taken? ,

Gen. CHAMBERLAIN. I made no such recommendation. I made no
recommendation as to disciplinary action.

Senator CHAMBERLAIN. gou just left it to the Secretary of War to

. do what he thought proper?

Gen. CHAMBERLAIN. I simply stated the facts as I found them,
and the conclusions based upon those facts. .

Senator CHAMBERLAIN. Was any disciplinary action taken, so far
as you know ¢ :

en. CHAMBERLAIN, None, so far as I know.

Senator CHAMBERLAIN. Was your report filed before Ansell’s
resignation, or after?

Gen. CHAMBERLAIN. This report was filed—the report is dated
May 8, 1919.

Senator CHAMBERLAIN. And he resigned afterwards ?

Gen. CHAMBERLAIN. Yes; he resigned several months afterwards.

Senator CHAMBERLAIN. I believe that is all I care to ask the
general. ‘

Senator WARREN. I believe that I have nothing more. You
understand, Senator Chamberlain, I have not even opened or exam-
ined that report at all. I assumed, though, just what he has stated
last, that he was not given a duty and did not perform any duty as
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to the controversy between the two men, but to get these eases that
we have had up. : '

Senator CHAMBERLAIN. Yes. .

Senator WARREN. I am right about that, am I not, General ¢

Gen. CHAMBERLAIN. Yes. '

Senator WARREN. You were not instructed to entertain any
charges against any members of the Judge Advocate General’s corps ¥

Gen. CHAMBERLAIN. None at all; no charges were made against
anyone.

Senator WARREN. Never have been, in fact ?

Gen. CHAMBERLAIN. No charges were made at any time against
anybody. :

Senator CHAMBERLAIN. May I ask you this question, General:
Do you feel, with your vast experience, that no revision of any kind
of the Articles of War, or the appellate procedure, is necessary ?

Gen. CHAMBERLAIN. I do not feel that; no, sir. I think that there
are a number of things in connection with the Articles of War which
should be changed. :

Senator CHAMBERLAIN. Have you ever made any recommenda-
tions upon the subject ?

Gen. CHAMBERLAIN. Some time ago I submitted to The Adjutant
General a brief memorandum on the subject. v

Senator CHAMBERLAIN. Have you them accurately in your mind
so that you could, without very much difficulty, suggest those
amendments ?

Gen. CuaMBERLAIN. I have some of them in my mind; the prin-
cipal ones?

Senator CHAMBERLAIN. You know, General, this committee is only
anxious to get at the truth of this situation, and any suggestions
from you would be very helpful. If you have in mind any amend-
ments that ought to be made to the Articles of War or any particular
one of them, your recommendations upon the subject might have
controlling weight upon this committee.

Senator WARREN. I should like to have anything of that kind
submitted so that we might have it in this report of this hearing.
You might submit it at a later date in written form. )

Gen. CuamBERLAIN. I would prefer, Mr. Chairman, to have time
to think that matter over, because I have never thought of it with a
view of presenting my views to this committee. I have very decided
views upon certain points.

Senator WARREN. You must have.

Gen. CuaMBERLAIN. And I would like to present them, but I
would like to have an opportunity to prepare a memorandum for the
committee.

Senator WARREN. What time could you present them; so that they
could be printed with this ? )

Gen. CHAMBERLAIN. Any time you desire. .

Senator CraMBERLAIN. Could you not embody them as an appen-
dix to your testimony ? .

Gen. CuamBERLAIN. I could do that, if you desire. .

Senator WarreN. He could let them come in at the end of this
testimony. You could get them to us early next week ?

132265—19—pT T—2
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Gen. CHAMBERLAIN. Yes. o dnmteoner

Senator CHAMBERLAIN. Put in anything you can at the end of this
testimony. .
~ Senator WARREN. Yes. How would it do to have printed his
testimony of this morning and then his recommendations, and then
have this report, which is very voluminous, printed as an appendix ?

Senator CHAMBERLAIN. Are you going to print that report ?

Senator WARREN. I think so, if there is no objection ?

Senator CHAMBERLAIN. I do not care.

Gen. CHAMBERLAIN. That report has never been given out, so far
as I know. ' .

Senator WARREN. I asked the Secretary of War to send it up here
so that the committee might have the liberty of referring to it, and he
made no objection and he has sent it.

(See report, printed as an appendix, following Gen. Chamberlain’s
testimony.)

Senator CHAMBERLAIN. One other question, General: The Amer-
ican Bar Association has held hearings, and has made some recom-
mendations in regard to appellate procedure in regard to courts-
martial, and has suggested changes in the present law.

The Kernan Board, appointed by the Secretary of War, have looked
into the matter and they have made recommendations suggesting a
change in the methods of appellate trials. I think Gen. Crowder
himself feels that there ought to be some change in the appellate
procedure, and Gen. Ansell recommends something of the same kind.
All of these people, boards and committees and individuals, have
recommended some change so that the appellate tribunal shall have
more power than is now given to the Judge Advocate General, some
insisting that this appellate tribunal should be partly civil and partly
within the Military Establishment, and some insisting that it should
be entirely within the Military Establishment. Have you any views
upon that subject ?

Gen. CHAMBERLAIN. Yes; I have very decided views.

Senator CHAMBERLAIN. What are your views about it ?

Gen. CHAMBERLAIN. There should be an appellate jurisdiction. T
think that all parties agree as to the necessity for appellate jurisdic-
tion, the only question being as to where it should rest.

Senator CHAMBERLAIN. Yes.

Gen. CHAMBERLAIN. My own belief is that it should rest with the
President and his subordinate military commanders—and that the
action of the legal branch should be advisory. It is my belief that
the presence of civilians on such a tribunal would in no degree con-
. tribute to improvement in the administration of justice. )

The Commander in Chief of the Army and his military subordi-
nates are resvonsible to the country for the Army, they are respon-
sible for discipline, and you can not take away from them the instru=
mentalities for maintaining discipline and put them into the hands of
somebody who has no responsibility whatever for discipline or for
results, who knows nothing about command, or who has never exer-
cised command. )

" Senator CHaMBERLAIN. Take this sort of a case: Here is a man
charged with a high crime, and he is tried and evideuce is admitted
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in the trial which is wholly improper. He is convicted, however, on
that testimony. For the purposes of the illustration we may say
that all of the testimony is hearsay testimony. He is convicted by the
court-martial, and the approving authority, though he may be ever
so distinguished a military man, yet entirely ignorant of law, approves
the findings. The man appeals to the Judge Advocate General for
review. The Judge Advocate General has no power to reverse that
for errors of law made on the trial. Do you not think there should
be some appellate tribunal that could look at the record from the
first incention of the case to its conclusion and say that the error
there ought to reverse the case?

Gen. CHaMBERLAIN. I think there is such an agency. Final action
should, in my opinion, not rest with the legal tribunal. As a matter
of fact, Mr. Senator, as my report will show, in probably 97 cases
out of 100 the commanding general, the reviewing authority acts
upon the recommendation of his judge advocate, and the President
or the Secretary of War acts upon the recommendation of the Judge
Advocate General. In cases involving legal questions, I believe that
they would so act in 99 out of 100 cases, and similarly the commanding

eneral acts—upon the recommendation of his judge advocate.
6uestions may arise as to the amount of punishment a man should
receive. The commanding general might think that his view as to the
amount of punishment for a certain crime was better than that of his
judge advocate. But when it comes to the regularity of proceedings
and to legal questions involved, the commanding general will always
follow his law officer.

Senator CHAMBERLAIN. You do know of cases where a man has
been found not guilty of a crime, and the commanding officer ordered
a reconvening of the court, and practically instructed the court
to render a verdict of guilty against the man?

Gen. CuaMBERLAIN. That is wrong, Mr. Senator, and I think that
‘the Articles of War should be changed in such a way as to prohibit
the return of proceedings in case of an acquittal, or the return of
proceedings for a revision of the sentence upward.

Senator CHAMBERLAIN. Yes; they have now undertaken to cure
that by regulation. )

Gen. CHAMBERLAIN. That has been cured by regulation.

Senator CHAMBERLAIN. What was that order, do you remember %
Do you know, Col. Hull ¢

Col. Hurr. No; I do not.

Gen. CHAMBERLAIN. I do not remember exactly, but it covers that

oint. ' '
P Senator CHAMBERLAIN. The President, the Commander in Chief,
issued that order ? : ’

Gen. CuaavMBERLAIN. Yes. I do not know whether you care to
bother about calling that young man, my stenographer. He is
waiting outside. I am entirely satisfied either way.

Senator CHAMBERLAIN. No; I do not think so.

Senator WARREN. We do not care to call him, and unless you have
something more to offer, we shall excuse you, General. B

Gen. CuamBERLAIN. I have nothing further to offer. I will
prepare the statement on Articles of War. ’
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(The statement referred to was subsequently submitted by Gen.
Chamberlain, and is here printed in full, as follows:)

CHANGES IN COURT-MARTIAL PROCEDURE AND THE ADMINISTRATION- OF MILITARY
JUSTICE.

1. Membership of courts-martial should be restricted to commissioned officers.
These officers should be those best qualified for such duty by training and experience.
The presence of civilians on the court would, by their lack of knowledge of military
matters, hamper the administering of justice, and would seriously interfere with the
maintaining of discipline. The presence of enlisted men on the court would serve
no good purpose. They would have very little patience with slackers and unpopular
men in the organization.

2. No change should be made in the present membership of general courts-martial
with respect to the number of officers provided by law to be detailed on said courts.

Should the membership of a general court-martial be in excess of nine members
for the trial of persons in capital cases, no conviction of an offense for which the death
penalty is made mandatory by law and no sentence of death should stand unless
concurred in by at least nine members of the court. Should the membership be.
nine members or less, no such conviction or sentence should stand unless unanimously
<concurred in by the members of the court. -

3. Summary court officers should be selected from those best qualified by reason
of rank, experience, and judicial temperament.

4. There should be detailed for each general and special court-martial a trial judge
advocate, and a counsel for the defense. Neither of these officers should be, if same
can be avoided, a member of the staff of the reviewing authority. Should it become
necessary to select a member of the staff for either duty, the proceedings should be
forwarded to a higher military authority for review.

It is not believed necessary to provide, for general and special courts-martial,
officers of the Judge Advocate General’s Department to rule upon questions of law
or to perform other legal duties. With a judge advocate on the staff of the convening
authority, and with an appellate review of all court-martial records, no error of law
or procedure prejudicial to the accused will be permitted to stand.

Offcers of experience should be assigned as counsel for the accused. The latter
should be permitted to have civilian counsel at his own expense and, if practicable,
of his own choosing. He should also be permitied to have military counsel of his

. own choosing if same is practicable, the question of practicability being cne entirely
within the judgment of the convening authority.
.5. The jurisdiction and powers of special courts-martial should be materially broad-
ened, 5o as to reduce the number of cases brought before general courts-martial.

6. Before charges are preferred the case should be thoroughly investigated by a
disinterested officer of experience, who should recommend to the prcper iilitary
authority whether or not the accused should he brought to trial. The staff judge
advocate should indorse in writing on all charges whether or not an offense made
punishable by the Articles of War is charged with legal suffciency, and whether or
not it has been made to appear to him that there is prima facie proof that the accused
is guilty of the offense charged. The offcer exercising court-martial jurisdiction
should, howe er, be the sole judge as to whether or not an off cer or scldier should be
brought to trial. . .

7. The accused should not be given the right of peremptory challenge.

Care should be taken that each member of the court is {ree from bias and prejudice
and that he has not formed an opinion in the case.

8. Procedure should be prescribed in cases of acquittal to forbid the appointing
authority to return a record of acquittal to the court for reconsideration and to
direct the immediate relezse of the accused from custody. ) .

Procedure should also ke prescribed in cases of conviction to forbid the convening
authority to return record to the court for reconsideration, with a view to increasing
a sentence originally imposed, except vhere a sentence of confrement of one year
or more fzils to carry a dishonorable discharge, in which event reconsideration should
be limited to imposing a suspended dishonorable discherge. .

9. Every court-martizl record should be automatically and carefully revieved in
the office of the Judge Advocate General. TFor this purpose boards of review should
be created and should be compozed exclusively of offcers of the Judge Advocate’s
Department. The presence of civilians on these bozrds would in no ser se contribute
to the'r effciency, nor would they add in the slightest degree to insuring justice to
the accused. These boards of review should determine and recommend in what cases
the appellate power should be exercised by the Commander in Chief. Their action
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and that of the Judge Advocate General should be advisory only, the Commander in
Chief being the sole judge as to whether appellate power should be exercised.

10. There should be provided an appellate power over court-martial sentences.
This appellate jurisdiction should he very broad and comprehensive in its scope. It
should be lodged in the Commander in Chief of the Army, who should have power
to correct, change, reverse, or set aside any sentence of court-martial found by him
to have been erroneously adjudged, whether by error of law or of fact. The Judge
Advocate General should have no appellate jurisdiction, his duties being confined in
this respect to legal adviser to the Commander in Chief. ’

11. Clemency and restoration boards should be composed of officers of the Judge
Advocate Genaral’s Department exclusively. They should consider appeals by pris-
oners, their relatives, or friends, for clemency or restoration to the colors.. They should
make their recommendations to the Judge Advocate Cereral, who, in turn, should
advise the Commander in Chief what cases warrant the exercise of Executive clem-
ency.

12. The Fresident should have power, by Executive order, to prescribe limits of
punishment in time of war, as well as in timce of peace.

13. An enlargement of the disciplinary powers now lodged in commanding offcers
under the provisions of the one hundred and fourth article of war would serve no
good purpose.

Steps should be taken by Executive order to insure, so far as possible, prompt trial
of accused persons. To this end it is beleved that the commanding ofticers should
be required on stated occasions to report to the next higher commander the names -
of 211 persons who have been in coniinement or arrest for a greater period than 14
days, giving full information regarding the status of each. Such report on the 1st
aad 15th of each month would be effective.
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