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Executive Summary

The Congress, through the Military Justice Act of 1983, directed the Secretary
of Defense to establish a commission to study and make recommendations to the
Congress regarding several specified matters related to the military justice
system.

The Military Justice Act of 1983 Advisory Commission was established by
the Secretary of Defense to conduct the study directed by the Act. The Commis-
sion was composed of nine members, five of whom were senior judge advocates
with expertise in military justice from each service, one who was a staff member
of the United States Court of Military Appeals and three who were civilian at-
torneys recognized as experts in military justice or criminal law.

The Commission’s study was conducted over nearly a one-year period. The
evidence gathered by the Commission is extensive. The Commission heard testi-
mony from twenty-seven witnesses, including commanders, senior judge advo-
cates and civilian experts. The Commission conducted an exhaustive survey of
convening authorities and military justice practitioners in each branch of military
service. The Commission solicited and received public comment from several
sources, including retired military leaders, public interest groups, bar associations
and experts in military justice and criminal law. A list of sources the Commission
solicited comment from appears in Volume IV of this report. The Commission,
in its effort to encourage comment from the public sector, published its Charter
and notice of hearings in the Federal Register. Each of the matters before the
Commission was extensively researched to allow the Commission to transmit this
comprehensive report to Armed Services Committees of the Senate and House of
Representatives and the Code Committee.

The Commission makes the following recommendations regarding the mat-
ters directed to be studied:



(A)
(B)
©

(D)

(E)

(F)

That sentencing authority should not be exercised by military judge where
the court-martial consists of members.

That military judges and Courts of Mx]ltary Review should not be glven
the power to suspend sentences.

That the jurisdiction of the special court- martial should be expanded to
permit adjudgment of sentences including confinement of up to one year:
provided, that, 1) a military judge and a certified defense counsel are re-
quired to be detailed to every special court-martial in which confinement
in excess of six months may be adjudged; 2) no Article 32 investigation
requirement for the special court-martial be created; and, 3) no change to
current appellate jurisdiction be made.

That military judges, including those presiding at special and general
courts-martial and those sitting on the Courts of Military Review, should
not have a guaranteed term of office (tenure).

That the United States Court of Military Appeals should be reconstituted
as an Article III court under the U.S. Constitution: provided that, enact-
ing legislation not alter the current jurisdiction of the Court and specify
that the Court will not have jurisdiction over administrative dlscharges
and nonjudicial-punishment actions. -

That, if the recommendation to reconstitute the Court of Military Appeals
as an Article III court is not followed, the Tax Court retirement system
should be applied to judges of the Court of Military Appeals.

Although the Commission was not directed to study and make recommenda-

tion regarding the membership of the Court of Military Appeals, the Commission
recommends that the membership of the Court of Military Appeals be increased
from three to five judges regardless of which Article of the Constitution the
Court is constituted under.

VI



Organization of the Report

The Commission’s Report initially transmitted to the Congress consisted of four
volumes:

Volume I:  Commission Recommendations and Position Papers

Volume II: Transcript of Commission Hearings

Volume III: Survey of Convening Authorities and Military Justice Practitioners;
Survey Description and Analysis -

Volume IV: Public Comments, Miscellaneous Documents and Statistics

These four volumes have relabled as chapters and condensed in this printing into’
a two volume set.
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II. BACKGROUND

The Military Justice Act of 1983 took effect on Decem-
ber 9, 1983. The Act made several important changes to
military justice. It also directed the Secretary of Defense
to establish a commission to study and make recommen-
dations concerning the following matters:

(a) Whether the sentencing authority in court-martial
cases should be exercised by a military judge in all
noncapital cases to which a military judge has been
detailed.

(b) Whether military judges and the Courts of Military
Review should have the power to suspend sen-
tences.

(c) Whether the jurisdiction of the special court-mar-
tial should be expanded to permit adjudgment of
sentences including confinement of up to one year,
and what, if any, changes should be made to cur-
rent appellate jurisdiction.

(d) Whether military judges, including those presiding
at special and general courts-martial and those sit-
ting on the Courts of Military Review, should have
tenure.

(e) What should be the elements of a fair and equitable
retirement system for the judges of the United
States Court of Military Appeals.

The Secretary of Defense, at the request of the House
Armed Services Committee, further instructed the Com-
mission to report on the issue of whether the United
States Court of Military Appeals should be an Article
III court under the U.S. Constitution.

The Act directed that the Commission consist of nine
members, at least three of whom were to be persons
from private life who were recognized authorities in
military justice or criminal law.

The Act directed that the Commission include in its
report findings and comments on the following matters:

(1) The experience in the civilian sector with jury sen-
tencing and judge-alone sentencing, with particular
reference to consistency, uniformity, sentence ap-
propriateness, efficiency in the sentencing process,
and impact on the rights of the accused.

(2) The potential impact of mandatory judge-alone
sentencing on the Armed Forces, with particular
reference to consistency, uniformity, sentence ap-
propriateness, efficiency in the sentencing process,
impact on the rights of the accused, effect on the
participation of members of the Armed Forces in
the military justice system, impact on relationships
between judge advocates and other members of the
Armed Forces, and impact on the perception of the
military justice system by members of the Armed
Forces, the legal profession, and the general public.

(3) The likelihood of a reduction in the number of gen-
eral court-martial cases in the event the confine-
ment jurisdiction of the special court-martial is ex-
panded; the additional protections that should be
afforded the accused if such jurisdiction is expand-
ed; whether the minimum number of members pre-
scribed by law for a special court-martial should be
increased; and whether the appellate review proc-
ess should be modified so that a greater number of
cases receive review by the military appellate
courts, in lien of legal reviews presently conducted
in the offices of the Judge Advocates General and
elsewhere, especially if the Commission determines
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that the special court-martial jurisdiction should be
expanded.

The effectiveness of the present systems for main-
taining the independence of military judges and
what, if any, changes are needed in these systems
to ensure maintenance of an independent military
judiciary, including a term of tenure for such
judges consistent with efficient management of
military judicial resources.

4)

The Act directed the Commission to transmit its
report to the Committees on Armed Services of the
Senate and House of Representatives and to the Code
Committee (established under Section 867(g), Title 10,
United States Code). The report submission deadline was
established as 15 December 1984 by the Defense Au-
thorization Act of 1985.

By memorandum dated November 25, 1983, Mr. Wil-
liam H. Taft, IV, then General Counsel for the Depart-
ment of Defense, designated the Air Force as executive
agent for the Commission and set forth guidelines for the
nomination of individuals to serve as members of the
Commission.

III. THE RESEARCH AND DATA GATHERING

The Commission devoted several months to examining
the matters directed to be studied, discussing and debat-
ing alternative approaches related to those matters, and
_comparing military justice procedure to civilian criminal
procedure throughout the United States. )

The Commission invited numerous witnesses to testify
before it. Commanders who were, or had been, conven-
ing authorities testified. Military trial judges and past
and present members of the Courts of Military Review
appeared. Staff judge advocates and senior judge advo-
cates knowledgable about judge advocate career man-
agement also appeared before the Commission. The tran-
scripts of the witnesses’ testimony appears in Volume II
of this report.

In addition to hearing testimony, the Commission con-
ducted a survey of convening authorities and military
justice practitioners. The survey consisted of the distri-
bution of questionnaires to general and special court-
martial convening authorities, staff judge advocates, mili-
tary judges, judges of the Courts of Military Review,
trial counsel and defense counsel in all five branches of
military service. The survey data was an important tool
for the Commission’s study and is so extensive that it
will find application beyond the Commission’s Charter.

The Commission’s recommendations, however, are not
based solely on the results of the survey, but represent
the judgment of the Commission members, arrived at
after thorough study of the complete spectrum of infor-
mation before them. Volume III of this report presents
the survey report, including the data and its analysis.
The Commission benefited greatly from the assistance of
the Defense Manpower Data Center in the development
of the survey and the data collection.

Several other individuals and organizations interested
in military justice provided comment to the Commission
in writing rather than through live testimony. Their sub-
missions expanded the base of information upon which
the Commission drew. Those written comments appear
in Volume IV of this report.

Each service provided important information to the
Commission. The Commission received data related to
the matters studied, including sentencing practices, the
selection, assignment and training of judges, and statis-
tics on judge-alone trials as compared with trials with
members, personnel strength, disciplinary action, and
court-martial processing times. The Court of Military
Appeals assisted the Commission as it examined the mat-
ters concerning retirement pay for judges in the federal
system and the issue of whether the Court of Military
Appeals should be an Artlcle III court under the U.S.
Constitution.

Information was sought from civilian experts. A repre-
sentative of the American Civil Liberties Union testified
before the Commission, and the American Law. Institute,
at the request of the Commission, also provided guid-
ance. The Commission examined not only the legislative
history of the Military Justice Act of 1983, but also the
legislative history of the founding of the Court of Mili-
tary Appeals. It also considered prior recommendations
by members of Congress and those who testified in .con-
gressional hearings on the Military Justice Act of 1983.
The National Center on State Courts assisted the Com-
mission in gathering information about sentencing. Mem-
bers of the Commission examined recent developments
in sentencing throughout the United States and read the
significant contributions to the academic literature on
sentencing in past decades.

Finally, the Commission beneﬁted greatly from its
composition. The cross-fertilization of civilian and mili-
tary representatives and the dialogue among the mem-
bers with different service backgrounds enabled the
Commission to explore a number of subtle and difficult
points with confidence as to the reliability and the cur-
rency of the information that had been gathered.
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PART TWO—MATTERS STUDIED AND RECOMMENDATIONS

IV. GENERAL CONCLUSIONS

The sections that follow address the matters that the
Commission was constituted to examine. It will be ap-
parent that there are differing views, both on the Com-
mission and in the military and civilian legal communi-
ties, about the appropriateness of implementing specific
changes to the military justice sysiem. The most impor-
tant conclusion that the Commission arrived at, and it is
one to which all members subscribe without reservation,
is that military justice in 1984 is well suited to achieving
the objectives of just results in individual cases while fill-
ing the military necessities of mission readiness and good
order and discipline. Military justice has much to com-
mend it, and nothing the Commission reports or recom-
mends is intended in any way to disparage the funda-
mental integrity of the system.

The strength of the military justice system is demon-
strated in the tenor of the evidence received by the
Commission. Every group that the Commission contact-
ed—commanders, staff judge advocates, trial counsel,
defense counsel, and judges—expressed confidence in the
system. This is not to suggest that the Commission heard
no strong advocates of change in the system. It is to say,
however, that virtually everyone intimately involved in
military justice believes that an accused today receives a
fair trial and that the needs of the military are well
served by the system. This is no small point. The Com-
mission found no negativism about the military system.
Rather, it found a pride and faith in military law, courts,
lawyers and basic procedures.

In its proceedings, the Commission spoke to the com-
manders, the lawyers, and the judges. While it is true
that accuseds were not asked their views, the Commis-
sion paid close attention to the views of defense counsel.
These lawyers, who would be especially sensitive to
considerations affecting the rights of accuseds, generally
expressed confidence in the system. Those who know
the system agree that an accused in the military has
greater protections than a civilian defendant. The Com-
mission believes that an informed accused, offered a
choice between the procedures available in civilian or
military courts, would find the military procedures pref-
erable in most instances.

This positive view of the military justice system pro-
duced a feeling among some observers that such an ef-
fective system ought not be disturbed. The Commission
was sensitive to the concern that tinkering with a good
product does not necessarily improve it. That sensitivity
caused it to carefully examine proposals for change, to
weigh the possible advantages against the merits of the

current system, and to scrupulously avoid recommend-
ing any change simply for the sake of change. What fol-
lows are recommendations that grow out of a respect for
the military justice system, and a desire to keep it work-
ing well and to improve it where it is practicable to do
SO.

The Commission members voted on specific recom-
mendations regarding the matters studied. The Commis-
sion’s recommendations are supported by a clear concen-
sus established by the majority votes of the members. No
issue was decided by one vote.

It would ill serve the Congress and the military justice
system to issue a report that purported to give a single
answer to each question and to paper over the alterna-
tives that are plainly available. The Commission made
no effort to coerce unanimity among its members, but
encouraged each member with unique contributions to
set forth his views independently in this report. Those
views, both in support of and in opposition to Commis-
sion recommendations, appear in Part Three .of this
volume.

The following discussion of each of the matters stud-
ied by the Commission is divided into subsections. The
discussion of the first five matters presents the major ar-
guments in support of Commission recommendations,
then the countervailing considerations. The discussion of
these matters concludes with the Commission’s recom-
mendations. ‘

V. WHETHER THE SENTENCING AUTHORITY IN
COURT-MARTIAL CASES SHOULD BE
EXERCISED BY A MILITARY JUDGE IN ALL
NONCAPITAL CASES TO WHICH A MILITARY
JUDGE HAS BEEN DETAILED

The Advantages of Retaining the Member-Sentencing
Option

First, the most commonly asserted rationale for manda-
tory judge-alone sentencing does not appear to bé justi-
fied in practice. The Commission has received no per-
suasive evidence that judge sentencing produces more
consistent sentences than court-member sentencing for
similarly situated accuseds. While an individual judge
may be more consistent in cases over which he presides,
judges as a group have demonstrated in numerous stud-
ies that their philosophies of sentencing differ, and it is
established in the literature that judge sentencing is not a
model of consistency. Moreover, where the range of
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possible appropriate punishment is not great, uniformity
may be more of a hypothetical than a realistic objective.

Furthermore, in the military, the judge is likely to
serve as a sentencing authority for a single tour of
duty—i.e., three or possibly four years. The expertise
that might come from many years on the bench is gener-
ally not available to military judges. Schooling and con-
cern for what other judges do might promote equality to
some extent, but civilian judges demonstrate that dispari-
ties are inevitable when judges or juries sentence in a
system that gives the sentencing authority a wide range
of choices.

Second, the issue is not being considered on a clean
slate. Military personnel have long enjoyed a right to
elect member sentencing. Many exercise that right. To
remove this option would be a deprivation of an option
that many value.

Third, member sentencing is an important area where
the non-legal military community becomes involved in
the military justice system. By adjudging sentences,
members define the military community’s punishment
norms for given offenses. In addition, participation on
courts develops a respect for and knowledge cf the
system. A sizeable majority of commanders who testified
and who responded to the survey preferred preservation
of member sentencing. Lieutenant General Jack Galvin,
Commanding General of the Seventh United States
Army Corps, Germany, in his statement to the Commis-
sion, said:

Court member duty, to include determination of an appro-
priate sentence by officers and, where requested, enlisted
personnel, is an important duty which benefits the Army
as a whole. The fundamental fairness which is a charac-
teristic of the military justice system is instilled in court
members and they carry that concept with them from the
courtroom.

Fourth, sentencing by members provides important
feedback to military judges concerning the values and
needs of a particular military community. This feedback
assists military judges in setting appropriate sentences in
cases tried by military judges alone.

Fifth, a material number of accuseds prefer member
trials and sentencing. Even in services in which few ac-
cuseds elect member trials, those who wish to do so are
making a strong statement about their preferences.

Sixth, if conversion to judge-alone sentencing would
result in an increase in adjudged sentences to confine-
ment, as contended by some witnesses before this Com-
mission, there would be a resultant increase in confine-
ment facilities’ operating costs.

Seventh, the case that military judge-alone sentencing
is efficient was not made. The Commission received
little data on the amount of time that members deliberate
in sentencing vis-a-vis the amount of time that they
spend deliberating on the issue of guilt or innocence.

Once a decision is made to have member trials, it does
not appear to be a material additional cost to have mem-
bers also do the sentencing. Commanders willing to
work to provide a cross-section of the military commu-
nity on the court are unlikely to change their selection
criteria if members continue to sentence.

Eighth, under present rules of evidence, the members
are likely to have virtually the same information as the
military judge. Although the military judge might be less
influenced by given information, a judge might give less
weight to extenuating and mitigating factors than court
members. As for community reaction, it would be an ad-
vantage that sentencing will represent community values
as understood by members, for sentencing in the military
is directed at discipline as well as at imposing sanctions
for criminal behavior. Discipline is enhanced when
members sentence and commit themselves to defining
sanctions for violations of military norms.

Ninth, where the military judge travels on a circuit
from one command to another to try cases, he may be
removed from the attitudes and concerns of a particular
command. In consequence, he may be less able than
members to arrive at a sentence that will be regarded as
fair and as representing the norms of the service and lo-
cation.

The Advantages of Judge-Alone Sentencing

Most civilian jurisdictions have abandoned jury sentenc-
ing in noncapital cases and have adopted judge sentenc-
ing. The judge, it is thought, has several advantages
over a jury composed of members. First, the judge is
able to render a quicker, more efficient sentence, since
the judge is not compelled to participate in a group deci-
sion-making process. This reduces the time required to
process a case in which there is a conviction. If members
are not required to deliberate over the sentence, the bur-
dens of serving on a court are considerably reduced. It
might be the case that convening authorities would be
more willing to have especially valuable members of the
military serve on courts if the burden of such service
were reduced.

Second, the judge is likely to pay attention to trends
in sentencing, and is more likely than members to be
concerned about inequality in sentencing that might
create an appearance of unfairness. Judges sentence in
case after case and thus develop an expertise which
works to promote uniformity with respect to their cases.
Moreover, judges are schooled in the law and the ration
ales for sentencing. :

Third, a judge might be better able to handle volatile
information than court members. The judge’s concern
for evidentiary and procedural rules might counterbal-
ance the impact of some information.
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Fourth, the judge is less likely than members to be af-
fected in sentencing by a concern about what others will
think of the sentence. The judge will probably do what
justice requires whether or not it is popular. Members
might be influenced by concern over the reaction of
others to their sentence.

Fifth, many accuseds elect judge-alone trials. In the
Navy and Marine Corps the majority of cases are not
tried with members. Thus, the change to judge-alone

sentencing would not have dramatic institutional impact

on these services. Since there are few member trials in
these services, the idea that sentencing by members is an
important part of the command function is unpersuasive.

The Commission’s Recommendation:

The Commission recommends that the proposal should
not be adopted. The present procedure of allowing the
accused the option of trial by court members or by mili-
tary judge alone has served the military justice system
well and no compelling reason exists for.change. The
present practice insures the accused the option of partici-
pation of military members in court-martial punishment
decisions. This fosters understanding of military justice
by all service members and belief in the fairness of the
system.

Two Commission members, Mr. Sterritt and Mr.
Ripple, dissent from the Commission’s recommendation.
Their positions in favor of judge-alone sentencing appear
in Part Three of this volume.

VI. WHETHER MILITARY JUDGES AND THE
COURTS OF MILITARY REVIEW SHOULD HAVE
THE POWER TO SUSPEND SENTENCES

The Disadvantages of Suspension Power

Punishment in the military, while it bears much similari-
ty to civilian court punishment, is different in important
ways. Although some offenders who are punished by ci-
vilian courts work for the government, they are not
brought before those courts because of their status as
governmental workers. All civilian defendants appear
simply as persons accused of a crime. Civilian courts
punish to deter, rehabilitate and promote respect for law,
not to enhance the efficiency of governmental services.

Military punishment does involve some of the same
goals as civilian punishment. But military punishment is
different to the extent that it furthers discipline and en-
ables the military to fulfill its mission of national defense.

The decision to suspend a discharge reflects a belief
that an individual can benefit his service despite a con-
viction of conduct serious enough to warrant a dis-
charge. Decisions to retain or discharge a person have

enormous potential impact on command. These are the
kinds of decisions that commanders, who are responsible
for the morale and mission readiness of their commands,
must make.

Commanders called upon to make these decisions have
access to information and opinions that are unavailable
to courts and that might not be admissible even if they
were available. The decision to suspend a discharge must
take into account the needs of the service as well as the
interests of the individual. Those who know the individ-
ual best—those who supervise the individual and who
know his performance record—are best able to make the
decision.

Nothing would be more disruptive of command than
to have a judge suspend a discharge where a commander
for good reason understands that the convicted person
should be removed from the unit. The prospect for ani-
mosity between judges and commanders under such a
system would increase.

Courts of Military Review would exercise suspension
power even less effectively than trial judges. By the time
Courts of Military Review see cases, the power to sus-
pend is not meaningful. Worse is the danger that if the
suspension power were exercised at the appellate level,
persons who had returned to civilian life might be
forced back into the military against their wishes as well
as against the wishes of the commander.

Major General Robert C. Oaks, Director of Personnel
Plans, United States Air Force, and a former convening
authority, said in his statement to the Commission:

Military judges are not in a position to assess the effect on
discipline, morale and good order that retaining a convict-
ed military member would have on the command. Only
the commander can determine this. As opposed to civilian
court jurisdictions, the military judge does not exercise
supervisory control over the member serving a suspended
sentence or over the person administering the convicted.
member’s probation. This is the responsibility of the com-
mander and, as such, only the commander should have
the authority to suspend sentences. Specifically, in the ci-
vilian community as opposed to military, there is not a
single person responsible for the overall conduct of life
and good order and discipline such as the commander,

and so the commander possesses an option, an opportuni-
ty, that is not available in civilian jurisdictions.

The Advantages of Suspension Power

At the current time, military trial judges and Courts of
Military Review face the difficult decision in some cases
of whether to adjudge or affirm a discharge that they
regard as too harsh. The evidence before the Commis-
sion demonstrated that the degree to which a military
judge’s recommendation that a sentence be suspended is
adopted varies from command to command. Giving
judges the power to suspend sentences would remove
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the all or nothing nature of that choice and enable them
to impose the sentence that they deem just under all the
circumstances.

Just as civilian courts use the probation system to re-
habilitate an offender, military courts could use a suspen-
sion to give an offender a chance for rehabilitation and
to enable the offender to demonstrate that he can render
useful military service.

This power is one of compassion as well as one that
enables the military to retain errant personnel who might
well be good soldiers, sailors or airmen. Since the con-
vening authority can suspend a discharge, suspension is
not a new concept. Placing authority to suspend in the
hands of judges is consistent with the way that most ci-
vilian jurisdictions proceed.

The Commission’s Recommendation

The Commission recommends that the proposal. should
not be adopted. The power to suspend sentences is of
importance in civilian courts. That significance makes it
superficially attractive to those who propose reforms of
military justice. Careful analysis indicates, however, that
it would be inadvisable and unnecessary to confer the
power on military judges and Courts of Military
Review.

It would be inadvisable for several reasons. Com-
manders would resent a binding decision by a military
judge to suspend a discharge that the commander wants
enforced. Commanders would see this as an interference
with command decisions, and their perception would not
be unreasonable.

Unlike civilian courts, which must suspend a sentence
if a convicted defendant is to receive any compassion
(except in the extraordinary situation of gubernatorial or
Presidential clemency), military courts understand that,
even though they cannot suspend a discharge, the con-
vening authority may do so. This constitutes a protec-
tion against unreasonably harsh sentences in the military
justice system not found in civilian courts.

The convening authority is uniquely situated to make
the decision whether or not to suspend. The information
that the convening authority either possesses or has
ready access to cannot easily be duplicated by the mili-
tary judge. Although some of this information could be
presented in court, it would burden the system to
present it. Moreover, some of it would not translate into
hard data; the feel that superiors have for subordinates
might be important to a command decision, although not
easily set out in words.

Currently, military judges can make suspension recom-
mendations to convening authorities. Although the Com-
mission received no hard data on this point, the evidence
it did receive indicates that convening authorities, more

often than not, follow judges’ suspension recommenda-
tions. To formalize their power, so that judges could ac-
tually enter orders of suspension that would be effective
unless set aside by commanders, would create a potential
for friction and divisiveness that might undermine the
support commanders now give to military justice.

Two Commission members, Mr. Honigman and Mr.
Ripple, dissent from the Commission’s recommendation.
Their positions favoring suspension power appear in Part
Three of this volume.

VII. WHETHER THE JURISDICTION OF THE
SPECIAL COURT-MARTIAL SHOULD BE
EXPANDED TO PERMIT ADJUDGMENT OF
SENTENCES INCLUDING CONFINEMENT OF UP
TO ONE YEAR, AND WHAT, IF ANY, CHANGES
SHOULD BE MADE TO CURRENT APPELLATE
JURISDICTION

The Advantages of Expanding Jurisdiction

Expanding the jurisdiction of special courts to include
confinement of up to one year would conform to the
misdemeanor-felony line drawn in federal courts and in
many states. It would recognize that not all “lesser” of-
fenses are minimal, and it would remove the need to
convene a general court-martial in an effort to seek pun-.
ishment of a few months more than a special court-mar-
tial can presently impose.

Since the six-month limitation on special courts was
established at a time when the accused had fewer proce-
dural rights and when lawyers were not involved in the
trial of cases as they now are, this jurisdictional expan-
sion does not signify that an accused will receive less
protection than in the past. In some respects, the accused
could actually benefit if the special court is permitted to
impose more than six months’ punishment. This option
might reduce the need for imposition of a punitive dis-
charge and an accused whose case would otherwise
have been tried by general court-martial would avoid
the added stigma of conviction by a felony level court.

The data from the Commission’s survey indicates that
this proposal received the strongest support of any of
the proposals from military justice practitioners. That
data shows that practitioners believe expanding the con-
finement jurisdiction of the special court-martial will not
impair the fairness of military justice and will significant-
ly reduce the administrative burden and costs in those
cases which would be referred to special rather than
general courts-martial under such an expanded jurisdic-
tion.
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Countervailing Considerations

Expansion of the jurisdiction might result in “sentence
inflation—an overall rise in the length of incarceration
because of the increase in the maximum imposable sen-
tence. In some cases, an accused who would get the ben-
efit of an Article 32 investigation, a verbatim record of
trial, a minimum of five court members and other rights
in a general court-martial will not have the same rights
in a special court-martial which may nevertheless impose
significant punishment. It is also possible that convening
authorities will use special courts when they would oth-
erwise have used general courts in order to deprive an
accused of these procedural protections.

Another possibility is that convening authorities
would refer cases to the more efficient special courts
when they really should convene general courts. Effi-
ciency concerns might become more significant than jus-
tice concerns.

Finally, general court-martial judges are usually senior
in grade to special court-martial judges. Additionally,
general court-martial panels require a minimum of five
members while special court-martial panels require only
three. Increased punishment would be imposed by less
experienced judges or smaller court panels, which is un-
desirable.

The Commission’s Recommendation

The Commission recommends adoption of the proposal.
The Commission further recommends that, if the con-
finement jurisdiction of the special court-martial is in-
creased to one year, there be a requirement that a mili-
. tary judge and certified defense counsel be detailed to
every special courts-martial in which confinement in
excess of six months may be adjudged.

The counsel-competency requirement should be the
same as that presently required for general courts-martial
under Article 27(b), Uniform Code of Military Justice
(Section 827(b), Title 10, United States Code). There
should be no extension of Article 32 investigation proce-
dures to the special court-martial, and appellate jurisdic-
tion should remain as presently structured.

Expansion of the confinement jurisdiction of the spe-
cial court-martial would have two major beneficial ef-
fects. It would simplify the court-martial process for the
many cases which are now referred to general courts-
martial, but which would be referred to special courts-
martial under the changes. This would reduce the cost
and administrative burdens associated with general
courts-martial while facilitating the timely processing of
court-martial cases.

The changes would also bring the distinction between
general and special courts-martial more into line with
the civilian distinction between felony and misdemeanor

courts. This would make the court-martial process more
understandable, especially for young military members
and the civilian community, whose understanding of ju-
dicial procedure is commonly limited to the civilian
court system.

The necessity of making the military justice system
understandable was expressed by Lieutenant General
Galvin when he testified before the Commission. When
speaking of the Uniform Code of Military Justice, he
said:

The Code is not military jargon. The Code has got to be
completely understood by the average man on the streets
of the United States of America. And so that’s why I say,
and you see in my questionnaire, that given the exigencies
of military service, we have to approach the daily run of
the mill American system of justice as closely as we can.”

Two Commission members, Mr. Ripple and Mr. Ster-
ritt, dissent from the Commission’s recommendation.
Their position opposing expansion of the confinement ju-
risdiction of the special court-martial appears in Mr. Rip-
ple’s statement in Part Three of this volume.

VIII. WHETHER MILITARY JUDGES, INCLUDING
THOSE PRESIDING AT SPECIAL AND GENERAL
COURTS-MARTIAL AND THOSE SITTING ON THE
COURTS OF MILITARY REVIEW, SHOULD HAVE
TENURE

The Disadvantages of Tenure

In practice and by regulation, the military already has
provided substantial protections to guarantee military
judges independence in the discharge of their judicial
duties and responsibilities. The concept of tenure or a
guaranteed term of office is unnecessary and suggests
that there is a basis in substance for an appearance of a
problem which no one involved in the military system
believes is real.

More importantly, assignments in the military, unlike
judicial assignments in-civilian life, do not proceed on
the assumption that the judge necessarily will remain in
that particular position for a guaranteed time. The needs
of the military for job rotation and reassignment make
personnel flexibility desirable and in some situations es-
sential to the overall mission.

Assignments in the military are not made on the as-
sumption that the longer one holds a position, the better
it is for the incumbent and for the service. Quite a differ-
ent assumption is made. Career advancement for judges,
like other officers, operates upon this different assump-
tion. A guaranteed term of office, which resulted in a
Jjudge advocate’s assignment to a military judgeship for
an extended period, would be detrimental to his or her
career progression. This would make the position of a
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judge less attractive and could dissuade qualified candi-
dates with career ambitions from seeking the position.

The Advantages of Tenure

Unless military judges, like their civilian counterparts,
have a guaranteed term of office, there is an appearance
that they are subject to influence in their decision-
making,.

Moreover, the potential for influence is real and not
merely an appearance. A military judge who does not
enjoy the independence of tenure has no guarantee that
he will continue in his or her judicial position if his or
her decisions are unpopular with those who control the
judge’s assignment. This fact could have a self-limiting
effect on the judge’s decisions, while a guaranteed term
of office might make the position of military judge more
attractive and also result in more highly qualified candi-
dates seeking the position. If the term of office is long
enough, the experience level of the judiciary will rise.

Finally, the argument that military judges now enjoy a
pre-set tour of duty and that their independence is guar-
anteed in practice proves too much. A statutory provi-
sion that merely adjusts the appearance to match the re-
ality of judicial independence will do no harm.

The Commission’s Recommendations

The Commission recommends that the proposal should
not be adopted. Military judges enjoy judicial independ-
ence within the present system. Creating tenure for
judges for the sake of appearance would misleadingly
suggest that the system does not currently operate with
an independent judiciary. Further, the need to maintain
assignment flexibility outweighs any possible benefit re-
garding appearance.

Every witness (including commanders) who testified
before the Commission and every person who submitted
information on this subject to the Commission indicated
a desire that military judges be independent and a confi-
dence that judges are independent now. Although there
was testimony to the effect that a commander who was
aware of a problem in the manner in which a judge per-
formed his duties—such as drunkenness, failure to
appear, etc.—would report that problem to an appropri-
ate person in the chain of command or The Judge Ad-
vocate General, there was not a single instance in which
any witness testified about an attempt to remove a judge
because of the unpopularity or the content of the judge’s
decisions.

The uncontroverted testimony is that military judges
undertake tours of duty like other officers, and that this
diminishes any unfavorable sense that lawyers are set
apart from other military officers. There is sufficient

tenure in the military for judges in the form of stabilized
tours of duty.

Every witness who was asked whether he could affect
the promotion or salary of a judge whose decisions he
disliked indicated that he could not do so. Even if the
Commission were to question this uniform testimony, it
would be confident that any attempt to punish a judge
would be rejected by The Judge Advocates General.

Three Commission members, Mr. Honigman, Mr.
Sterritt and Mr. Ripple, dissent from the Commission’s
recommendation. Their positions in favor of guaranteed
terms of office appear in Part Three of this volume.

IX. WHETHER THE UNITED STATES COURT OF
MILITARY APPEALS SHOULD BE AN ARTICLE
IIT COURT UNDER THE UNITED STATES
CONSTITUTION

The Advantages of Article IIT Status

In order to understand why the Court of Military Ap-
peals should have Article III status, a number of subsidi-
ary questions must be addressed.

* One of the significant themes that emerged throughout
the Commission’s hearings was confidence in the integri-
ty and impartiality of the judges of the Court of Military
Appeals, However, another theme was the need for as-
suring that the most highly qualified applicants will seek
appointment to the Court.

There are three principal reasons for reconstituting the
Court of Military Appeals as an Article III Court. First,
Atrticle III status is the key to assuring that the Court of
Military Appeals is truly independent.

Second, as the highest court in the military, whose ju-
risdiction extends over millions of persons in times of
war and peace (and which is of critical importance to
the defense of our nation) the status of the Court of Mili-
tary Appeals should be equal to the other federal courts.
Without Article III status, the Court will not achieve
such equality. Not only will the Court of Military Ap-
peals suffer as a result, but its contributions to criminal
and constitutional jurisprudence may not be accorded
the respect and precedential value, in civilian cases, to
which they should be entitled.

Third, Article III status will be an essential induce-
ment in attracting candidates for the Court with the
highest standards of professionalism and judicial tem-
perament. Witnesses noted that the range of legal issues
which come before the Court of Military Appeals is rel-
atively narrow. An opportunity to interact with their
brethren in judicial-conference activities and, upon occa-
sion, to sit on other Article III courts by designation
would be of significant assistance in broadening the judi-
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cial experience of Court of Military Appeals judges. It
would thereby help to attract candidates for whom a
broadened range of continued professional growth is a
prerequisite for judicial service.

In the last analysis, the health of the military justice
system depends upon the continued integrity and excel-
lence of the Court of Military Appeals. Improving the
retirement system of the Court will help to draw more
qualified men and women to be judges, but no financial
package can overcome the absence of Article III status.
The Commission believes that Article III status for the
Court is necessary to achieve that goal.

M

Why is the Court an Article I court with a 15-year
appointment period?

The House of Representatives proposed life tenure for
the Court’s judges when the Court was created. The
Senate originally proposed an eight-year term. As a
result of a compromise between the two bodies, a 15-
year term was selected. It appears from the legislative
history that the House wished the Court of Military Ap-
peals judges to be independent and sought to institute
life tenure as the basic protection of independence. The
House debates reveal that its members were more con-
cerned with the tenure issue than with the Article III
versus Article I question now facing the Commission.

Some individual Senators were concerned about
giving the new judges lifetime appointments. There is
evidence in the debates that they had doubts about life
tenure for judges generally, and there is reason to think
that, because this was a new court with no existing track
record, some Senators would have preferred not to
create life tenure for a judicial body that had yet to hear
its first case.

The compromise of a 15-year term gave Congress the
power to abolish judgeships or to eliminate salaries for
the judges if it so chose over time. It also provided some
guarantee that judges would be able to develop expertise
and to enjoy a degree of independence as long as they
sat on the Court, since 15 years was a longer period than
Congress provided for other Article I courts, and it was
long enough to assure that a judge would sit longer than
any one U.S. President.

A fair reading of the legislative history does not
reveal any fundamental judgment that the Court should
not be an Article III court.

(2) Could Congress make the Court an Article I1I court?

The legislative history described above demonstrates
that the House of Representatives wished to make the
Court of Military Appeals an Article III body from the
outset. Since that could have been done then, there is
nothing to prevent Congress from changing the Court of
Military Apeals from an Article I to an Article ITI court
at this time. Following the Supreme Court’s decisions in

O’Donoghue v. United States, 389 U.S. 516 (1933), and
Williams v. United States, 289 U.S. 553 (1933) (which
held that District of Columbia judges on the Court of
Appeals and the Supreme Court were Article IIl judges,
but that the judges of the Court of Claims had only Ar-
ticle I status, making it possible for Congress to reduce
their salaries), Congress enacted statutes in 1953, 1956,
and 1958 declaring that the Court of Claims, the Cus-
toms Court, and the Court of Customs and Patent Ap-
peals were “established under Article III of the Consti-
tution of the United States.” The Supreme Court held
that the Court of Claims and the Court of Patent Ap-
peals were Article III courts in Glidden v. Zdanok, 370
U.S. 530 (1962), although the justices divided over the
rationale for the holding.

Today, the Court of Claims and the Court of Customs
and Patent Appeals have been combined into the United
States Court of Appeals for the Federal Circuit, an Arti-
cle III court. The former Customs Court is now re-
placed by another Article III court, the Court of Inter-
national Trade.

Should Congress decide that the Court of Military
Appeals should be an Article III court, the Commission
is confident that it could enact the necessary legislation.

3)

The effect is that the Court’s judges would have life
tenure, protection against reductions in salary and from
removal in office under any system other than impeach-
ment, and the right to the same benefits, including retire-
ment, currently provided and to be provided in the
future to Article III judges.

Article III status could be conferred without expand-
ing the jurisdiction of the Court of Military Appeals.
The Constitution does not prohibit limitations on the ju-
risdiction of Article III courts, nor does it prevent Con-
gress from making certain Article III courts specialized
courts, as is the case with the Court of Appeals for the
Federal Circuit and the Court of International Trade.

The Commission would not recommend Article III
status if an expansion of the Court’s jurisdiction were a
consequence of such an action.

In enacting its legislation, Congress would have to
consider provisions of military law that give the Presi-
dent authority to take certain actions. For example, a
question could arise as to whether it is consistent for an
Article IIT Court of Military Appeals to review capital
cases if the President is required by law to make a final
decision on whether the death penalty should be im-
posed. Were the President’s role viewed as overriding
the court’s decision, then the court’s decision could be
termed “advisory” and, thus, outside the proper jurisdic-
tion of an Article III court. However, the Commission
believes that the President’s commutation power is con-

What is the effect of a change to Article III status?
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sistent with judicial authority and would expect to see
the Court’s jurisdiction upheld in capital cases.

There is little law on which influences or actions by
other branches of government would be inconsistent
with the designation of the Court of Military Appeals as
an Article III court. For example, the President would
probably be barred from replacing a sitting chief judge.
While the President can appoint the Chief Justice of the
United States Supreme Court (with the advice and con-
sent of the Senate), he can only do so when the Chief
Justice’s seat is open. He lacks any authority to replace a
sitting Chief Justice when a vacancy opens for an associ-
ate justice. The difficulty with presidential power to
remove a sitting Chief Justice or chief judge is that it
would suggest the existence of executive power over a
court that is supposed to be independent. Thus, presiden-
tial power to replace sitting chief judges of the Court
would be inconsistent with Article III status.

Congress probably could enact legislation limiting the
term of a chief judge to a certain number of years. Or,
Congress could enact legislation that would place an age
limit on the Chief Judge position, as it already has done
for the lower federal courts. Whether Congress could
give the President the power to select the new -chief
judge every 5 or 10 years is a question for which there is
no ready answer.

Concern has been expressed that an Article III Court
of Military Appeals would seek to expand its jurisdic-
tion. Congress can limit the Court’s jurisdiction and can
respond to any judicial attempt to broaden that jurisdic-
tion. Moreover, the Supreme Court now has jurisdiction
to hear any case the Court of Military Appeals decides,
and it too can restrict any undue tendency by the Court
toward jurisdictional self-aggrandizement under Article
IIL

Countervailing Considerations

The principal argument against Article III status is that
the jurisdiction of the Court of Military Appeals may be
expanded by legislative enactment to encompass matters
much broader than review of court-martial cases. The
Court could become one of general jurisdiction, and
matters presently within the jurisdiction of the federal
district courts might be transferred to the Court of Mili-
tary Appeals. The status of the Court should not be
changed, and this risk incurred simply to satisfy the need
for a fair and equitable retirement system for judges of
the Court of Military Appeals.

The Commission’s Recommendation

The Commission recommends adoption of the proposal
with the caveat that the enacting legislation expressly
limit the jurisdiction of the Court to that which it cur-

rently exercises, and that specific language be included
in the legislation to preclude the Court’s exercise of ju-
risdiction over administrative discharge matters and non-
judicial punishment actions under Article 15, UCMJ
(Section 815, Title 10, United States Code).

The highest court in the military is deserving of Arti-
cle III status. That its decisions are now reviewable by
the Supreme Court indicates the importance Congress
attaches to the decisions of the Court of Military Ap-
peals and its role in our national judicial system.

Three Commission members, Captain Byrne, Colonel
Mitchell and Colonel Raby, dissent from the Commis-
sion’s recommendation. Their positions in opposition to
Article III status appear in Part Three of this volume.

X. WHAT SHOULD BE THE ELEMENTS OF A
FAIR AND EQUITABLE RETIREMENT SYSTEM
FOR THE JUDGES OF THE UNITED STATES
COURT OF MILITARY APPEALS

The Effect of Article IIT Status

The Commission recommends above that Congress
should reconstitute the Court of Military Appeals as an
Article III court. If this recommendation is adopted,
then Court of Military Appeals judges will thereafter be
within the same retirement system now covering federal
judges.

The Commission’s Recommendation

If the Court of Military Appeals is not to become an Ar-
ticle III court, the Commission recommends that the
Court’s retirement provisions duplicate those of the Tax
Court judges. This would improve the retirement provi-
sions for the Court of Military Appeals judges and
would make judgeships on that court more attractive (al-
though there is no way of knowing how much more).

The Commission sees no reason why judges of the
Court of Military Appeals, the highest court in the mili-
tary system, should receive lesser retirement benefits
than those received by Tax Court judges. Since the Tax
Court judges serve 15-year terms, the same as do judges
of the Court of Military Appeals, the Tax Court is the
appropriate model if Article III status is denied the
Court of Military Appeals. :

Every member of the Commission supports a “fair and
equitable” retirement system for Court of Military Ap-
peals judges, but it is easier to reach agreement on the
general proposition than to formulate a specific retire-
ment system and demonstrate that it is the best for the
Court of Military Appeals as long as that Court remains
an Article I body. Retirement for federal judges is pre-
mised on their having life tenure and thus being lifetime
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appointees. Not only does the premise suggest that re-
tirement should recognize the lifetime commitment
judges make, but it also has led Congress to develop a
retirement system that provides incentives for judges to
remain active, at least in senior status. Retirement is
available, but so is an alternative.

The Court of Military Appeals poses a different set of
issues, because the judges are not lifetime appointees.
Many judges have been appointed to fill out the term of
a judge who has left the Court. Thus, these judges may
not have served fifteen years. The President may choose
not to reappoint a judge, making fifteen years the maxi-
mum service on the Court, even for a judge who would
be willing to serve longer. The absence of a reappoint-
ment guarantee means that prospective candidates for
appointment cannot be sure that they will be in a posi-
tion to secure the maximum advantages of the retirement
system, because they cannot know what a future presi-
dent will do. Thus, the key to reform of retirement pro-
visions, as long as the Court is not an Article III court,
is to assure prospective judges that they will be treated
as fairly as possible in a system that does not guarantee
reappointment. The Tax Court legislation has several op-
tions that are fairer than the options available to Court
of Military Appeals judges at the present time.

Three Commission members, Captain Byrne, Colonel
Mitchell and Colonel Raby propose retirement systems
that differ from the Tax Court system proposed by the
Commission. Their positions appear in Part Three of this
volume.

XI. WHETHER THE MEMBERSHIP OF THE
COURT OF MILITARY APPEALS SHOULD BE
INCREASED TO FIVE JUDGES

The Commission unanimously recommends increasing
the membership of the Court of Military Appeals from
three to five members.

The Commission was not directed to consider the
matter of whether the present membership of the Court
is sufficient, but the issue is inextricably interwoven with

the consideration of Article III status for the Court. The
evidence the Commission received strongly suggests that
an increase in the Court’s membership is essential, even
if it remains an Article I court.

Unfortunately, the Court of Military Appeals has been
subject to dramatic shifts in its philosophy when a judge
has resigned or retired. Moreover, even where doctrinal
shifts are not involved, a new judge necessarily requires
some time before he or she comes “up to speed”. Cur-
rently, each judge represents one-third of the Court. In-
creasing the Court’s membership to five would signifi-
cantly reduce the impact of the changing of one judge
and would enhance both the longevity of precedents and
the predicability of future decisions. Such increased sta-
bility in the Court’s doctrine would substantially assist in
the practical functioning of the military justice system in
the field.

Another problem experienced with only three judges
is that when one judge is absent, for whatever reason,
the Court can only function if the two remaining judges
agree on case resolution. A five-member court would
eliminate this potential paralysis of the Court’s adminis-
tration.

This recommendation is consistent with the position of
the American Bar Association Commission on Standards

of Judicial Administration. The Standards Relating to-

Court Organization, section 1.13 recommends that a ju-
risdiction’s highest appellate court should have not less
than five nor more than nine members. The Commen-
tary indicates that the number should be odd so that de-
cisions can be reached by majority vote.

To permit the most efficient use of five members, leg-
islation expanding the membership of the Court should
further authorize the Chief Judge to designate panels to
hear appeals.

Increasing the membership of the Court of Military
Appeals from three to five judges would enable the
Court to effectively deal with a rising caseload and
would reduce the significance of changes in court mem-
bership. This would greatly enhance stability and confi-
dence in our nation’s highest judicial body in the mili-
tary justice system.

PART THREE—POSITION PAPERS

XII. PAPERS ON SINGLE ISSUES

Sentencing by Military Judge Only
Colonel K. A. Raby, USA

The Commission was directed to study whether the sen-
tencing authority in all noncapital courts-martial to
which a military judge has been detailed should be exer-

-cised exclusively by the military judge. This is a contro-

versial and multifaceted issue. There exist good reasons
both for rejecting and adopting this proposal. On bal-
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ance, for the reasons hereinafter discussed, a substantial
majority of the Commission recommends against manda-
tory military judge only sentencing.

1. Historical Summary
Court-martial members historically were vested with the
authority and responsibility for determining if an ac-
cused were guilty and, in the event ‘'of a conviction, for
adjudging an appropriate punishment for the offender.
Prior to 1948, these members were officers. In 1948, the
“Elston bill” (62 Stat. 627, June 24, 1948; P.L. 80-759)
contained a provision (Article of War 4) allowing enlist-
ed accused to request enlisted personnel as court-martial
members. This provision later was included by Congress
within Article 25, Uniform Code of Military Justice
(hereinafter called UCMJ or Code), 10 U.S.C. § 825.
Thus, for almost thirty-five years, accused enlisted serv-
ice members have enjoyed a statutory right to request
that at least one-third of the court-martial membership
be enlisted persons. Like an all-officer court, an officer-
enlisted court also votes on an appropriate sentence if an
accused is found guilty of any offense under the Code.
The Military Justice Act of 1968, in the meantime, abol-
ished the quasi-judicial position of “Law Officer”, and
created the office of “Military Judge.” Military judges
were empowered, upon an accused service member’s
written request, to conduct a court-martial without court
members, that is, to conduct a judge alone trial. In such
instances, if an accused were convicted, the military
judge would determine and announce an appropriate
~ punishment. In all cases, unless the accused expressly ex-
ercised in writing the statutory option for a judge alone
trial, he would be tried and, if convicted, sentenced by
court-martial members selected by the convening author-
ity.

The fact that commanders and officers of the line
have continued to play. an integral part in the military
justice system is not unusual. Their personal involvement
is an inherent part of overall command responsibility.
The uniqueness of the military justice system repeatedly
has been recognized by the Supreme Court of the
United States. Most recently in the case of Chappell v.
Wallace the Court stated:

The need for special regulations in relation to military dis-
cipline, and the consequent need and justification for a
special and exclusive system of military justice, is too ob-
vious to require extensive discussion; no military organiza-

tion can function without strict discipline and regulation
that would be unacceptable in a civilian setting. !

1103 S.Ct. 2362, 2365 (1983). See also Testimony of BG Raymond
W. Edwards, USMC (Retired), former Navy Assistant Judge Advo-
cate General for Military Law, at page 347 (“[N]ot only must the com-
mander have . . . a criminal justice system, but also a system [of] in-
stilling discipline in the command so that when the command is called
upon to perform its stated mission they will be trained and ready to
accomplish the mission.”).

It is the additional but major role of the military jus-
tice system to enhance combat readiness that sets it apart
from civilian judicial systems. Assuredly, both systems
must be fundamentally fair, and each constantly must
seek to achieve the just disposition of criminal offenses.
However, the obligation imposed upon the military jus-
tice system to enhance combat readiness by maintaining
a “rule of law atmosphere” in which good order and dis-
cipline can flourish and in which the military leadership
can devote its efforts to manning, equipping, and effec-
tively training our armed forces has no civilian counter-
part. It is this historic relationship which bonds the lead-
ership and the military justice system together, and
through this bonding each provides a foundation of insti-
tutional legitimacy for the authority of the other.

General Robert W. Sennewald, Commander, United
States Army Forces Command, placed high value on
this relationship when he said:

I feel very strongly that the military justice [system] is an
integral part of the command environment. . . . I would
reject any effort to take the commander out of the mili-

tary justice system any more than [the commander has]
been removed thus far. . . . 2

[Ml]ilitary justice provides the underpinning to [that] com-
mand environment. 3
With the above factors in mind, attention should now
be given to the reasons cited against and for sentencing
by military judges alone.

I1. Reasons Asserted Against Judge Alone Sentencing

The principal reasons cited by those who oppose the
proposal to remove court-martial members from the sen-
tencing process and to vest such authority solely with
military judges are as follows:

Adoption of the proposal would terminate an impor-
tant statutory right of service members. This right gives
service members pending court-martial an option to
select whether to be tried and, if convicted, sentenced
by a military judge or by a panel composed of officer
and enlisted members, or to make no statutory election
and thus ensure that they are tried and, if convicted, sen-
tenced by officer court-martial members only. (An ac-
cused’s request for judge alone trial, however, requires
approval by the military judge. In practice, a military
judge would rarely deny such a request and then only
based upon reasonable grounds.) ¢

2 Testimony of GEN Robert W. Sennewald, USA, at page 268.

31Id. at page 276. “[Slometimes we associate commander involve-
ment with injustice and I absolutely reject that.” Id. at page 277.

*If the military judge denies an accused’s request for a bench trial,
the judge must state the basis for the denial on the record. United
States v. Butler, 14 M.J. 72 (CMA 1982); MCM, 1984, R.CM.
903(c)(2)(B) (Discussion); See also Testimony of CDR Kevin J. Barry,
U.S. Coast Guard, military judge, at page 328.
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The maintenance of good order and discipline is a
command responsibility, and being required to serve
from time to time as a court-martial member, to include
the adjudging of an appropriate sentence in the event of
conviction, instills in the military leader a greater under-
standing of the nature and scope of overall leadership re-
sponsibilities.

The perception of service members that their leaders
may and often do participate throughout the entire
court-martial process, to include the sentencing phase,
personalizes the process in the eyes of unit members and
provides an immediate reeinforcement of command au-
thority.

Participation in the entire court-martial process, to in-
clude the sentencing phase, makes officers more sensitive
to the role of the “rule of law” in the exercise of com-
mand authority and they carry the concept of fundamen-
tal fairness with them from the courtroom, which bene-
fits the Army as a whole.

The public’'s perception that the military justice
system is fair and their continued confidence in the
system are necessary in order to achieve general public
support for the armed forces. Public perceptions regard-
ing the fairness of the system are enhanced when service
members have options such as that of selecting their sen-
tencing authority.

Excluding officers and enlisted personnel from the
sentencing process connotes distrust for the judgment
and fairness of these persons.

Excluding officers and enlisted personnel from the
sentencing process will neither significantly decrease
case disposition time nor significantly reduce the oppor-
tunity for prejudicial error in court-martial sentencing
procedures.

A court-martial panel enjoys, through its combined
experience, a knowledge of the existing standards of
conduct and disciplinary needs of the military communi-
ty that is not shared by the military judge and, thus, it
can contribute an important dimension to the military
justice system and to the sentencing of individnal ac-
cused.

Participation in the sentencing phase of a court-martial
enhances the overall quality of the member’s participa-
tion in the court-martial process.

Sentencing by members provides important feedback
to military judges concerning the values and needs of a
particular military community. This feedback assists mili-
tary judges in setting appropriate sentences in cases tried
by military judges alone.

Sentencing by the military judge only will not engen-
der overall sentence uniformity or cousistency and it
may necessitate other changes in sentencing procedure.

In some trials, military judges are made aware of in-
formation adverse to an accused which is not admissible

against the accused in sentencing. In order to ensure a
fair sentencing proceeding in such cases, a service
member must retain the option to select the sentencing
authority.

IIT1. Reasons Asserted In Favor of Judge Alone
Sentencing

Servicg,) members have no vested right to retain the
option to select the sentencing authority.

Military judges are professional jurists who are better
qualified by reason of education, training, experience,
and knowledge to adjudge appropriate sentences. Mem-
bers may not perform their sentencing duties appropri-
ately in certain situations.

Military judges adjudge sentences which are more uni-
form and consistent than those adjudged by court-mar-
tial members.

Military judge alone sentencing will reduce court-mar-
tial processing time.

Military judge alone sentencing will reduce errors in
court-martial sentencing procedures.

Military judge alone sentencing will relieve command-
ers of the need to expend valuable line officer assets for
this purpose, which is particularly critical in wartime.

Military judges are aware of the needs of the military
community and they also are aware of the collateral
consequences of their sentences. Court-martial members
are not as familiar with the disciplinary needs of the
military community and do not understand fully the col-
lateral consequences of their sentemces, such as good-
time credit and parole.

Court-martial members dilute the military standards of
discipline by frequently awarding sentences which are
too lenient.

The military should follow the American Bar Associa-
tion’s recommended standards for sentencing, the prac-
tice of all other Federal courts, and the practice of all
but a few states, by adopting mandatory military judge
only sentencing. '

Continuing a service member’s forum option through
the sentencing phase enables an accused to “forum shop”
for the court-martial composition which is likely to
award the most lenient sentence.

Continuing a service member’s sentencing option may
encourage the military judge to adjudge excessively le-
nient sentences to ensure that future accused will contin-
ue fo select trial by military judge alcne.

Adopting military judge alone sentencing would lessen
the potential for the appearance of unlawful command
influence in sentencing procedures.

Adopting military judge only sentencing would inhibit
any attempts by court members to trade off findings and
sentence in order to obtain a majority with respect to
either.
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IV. Discussion

A. Reasons Against Judge Alone Sentencing

During the hearings held by this Commission, some indi-
viduals indicated that they did not consider the service
member’s option to select the sentencing forum to be
either a “substantial right” or a “fundamental right,” but
others disagreed. 3 Clearly the option is not required by
any known principle of constitutional law or military
due process; however, as previously discussed, Congress
has made the option available in some form since the
Code was enacted, and the current option combinations
have been in effect for approximately 15 years. ¢ Thus,
most active duty military personnel have known no
other sentencing system. The enlisted court-martial
member option initially was enacted by Congress 7 be-
cause it was perceived that most enlisted persons wanted
it, and that rationale was persuasively used in support of
Article 25, UCMYJ. 8 In placing the enlisted court-martial
member option within Article 25, Congress believed it
was vesting enlisted service members with a statutory
right. ® As the option rights given by Congress are statu-
tory in origin, Congress may abolish or change them.
However, it is important to recognize that “rights,” and
not mere privileges or customs, are involved. An exami-
nation of these option rights establishes that the rights
are considered important and are used by a substantial
number of enlisted accused. For example, in the U.S.

Army, general court-martial statistics reflect that in cal-

3 Testimony of BG Richard G. Moore, USMC (Retired) at page
197. See Testimony of LTG Jack Galvin, USA, Commander, United
States VII Corps, at page 174 (who, although opposed to abolishing a
service member’s option to select the sentencing authority mode, does
not consider the option a “fundamental right”). See, generally, the re-
sults of this Commission’s Questionnaires to Convening Authorities
(Questions 54, 55), to Staff Judge Advocates (Questions 57, 58), to
Military Judges (Questions 57, 58), to Court of Military Review Judges
(Questions 56, 57), to Trial Counsel (Questions 55, 56), and to Defense
Counsel (57, 58). Although these groups were divided in their response
as to whether elimination of the option would “appear” to deprive ac-
cused personnel of a “substantial right,” all groups except defense
counsel were in substantial agreement that elimination of member sen-
tencing would not, in fact, constitute a deprivation of a *“substantial
right.” (In retrospect, the problem with these questions is that-the term
“substantial right” is not further defined. Is it a constitutionally vested
right, a statutorily vested right, a right that should not be changed by
law, a right of major significance, etc?)

6 See Article 16, UCMJ (10 USC § 816), and Article 25, UCMJ (10
USC § 825).

7P.L. 80-759 (“Elston bill”"), 62 Stat. 627, June 24, 1948.

8 See pages 1140-1143, Hearings before a Subcommittee of the Com-
mittee on Armed Services, House of Representatives, 81st Cong., st
Sess., on H.R. 2498 (March 31, 1949).

® Id. at page 1146 (Mr. Smart: “an enlisted man is going to know
that he has the right before he goes to trial to have enlisted persons on
that court” (emphasis added)); /id. at page 1147 (Mr. Brooks: “Your
idea is . . . that the right is so important . . . that the accused should
be required to sign the application to indicate that he is fully apprised
of his right?” (emphasis added)); id. at page 1148 (Mr. Larkin: “this is
at the option of the accused;” “it is his right to exercise it” (emphasis
added)).

endar year 1982, enlisted persons elected judge alone
trials only 60.7% of the time. Enlisted accused selected
officer courts in 306 cases or 18.6% of the time, and
they selected enlisted-officer courts in 340 cases or
20.7% of the time. This shows that about four out of
every ten accused did not want a judge alone court-mar-
tial. In special courts-martial empowered to adjudge bad-
conduct discharges during the same period, military
judge alone trials were used only 67% of the time—the
figure rises slightly to 67.7% for non-BCD special
courts-martial. In calendar year 1983, there was an in-
crease in the Army in the use of judge alone trials, but
31.6% of the accused, or about three out of every ten,
did not want judge alone general courts-martial. In 1983,
only 76.1% of the accused selected judge alone trials in
special courts-martial empowered to adjudge bad-con-
duct discharges. This means about one out of every four
accused did not want a judge alone trial. In non-BCD
special courts-martial, only 67.8% of the accused select-
ed trial by military judge alone.

Air Force statistics show that in both 1982 and 1983,
accused selected judge alone trials only 57% of the time
when being tried by general court-martial (43% selected
court members). In 1982, 39% of the Air Force accused
selected special courts-martial with members, and 40%
made the same election in trials by special court-martial
in 1983. Navy statistics for fiscal year 1982 show that
judge alone general courts-martial were selected only
67.3% of the time; however, the option was used 94.5%
and 92.1% of the time in BCD and non-BCD special
courts-martial, respectively.

In fiscal year 1983, Navy statistics show that general
courts-martial were tried by judge alone only 72.6% of
the time, or about one out of every four accused select-
ed trial and sentencing by member courts. Judge alone
cases dominated the Navy’s statistics for fiscal year 1983
for BCD and non-BCD special courts-martial, where the
rates of use were 91.7% and 91.46%, respectively. Con-
sidering the remote locations in which many Navy spe-
cial courts-martial are conducted, the statutory limitation
on the confinement authority of special courts-martial,!©
and the discretion vested in convening authorities to ne-
gotiate guilty plea agreements, it is not surprising that
fewer accused elect trial by member courts in special
courts-martial. It is significant that under these condi-
tions, 9% to 40% of the accused, depending on the serv-
ice, desire not to select the judge alone option. These
statistics refute the impression conveyed by some wit-
nesses before this Commission that the limited use of the
trial by members option indicated that the option was
unimportant to accused service members. The high

10 Article 19, UCMJ (10 USC § 819). A special court-martial cannot
adjudge confinement in excess of six months.
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degree of importance which this option holds for ac-
cused is shown by the memorandum this Commission re-
ceived from the Chief, U.S. Army Trial Defense Service
(USATDS), Colonel Harold L. Miller.'! In this memo-
randum, the Trial Defense Service Chief elected to offi-
cially comment on only two of the issues being studied
by this Commission; sentencing by judge alone was one
of these issues. The memorandum pertinently states:

TDS opposes . . . mandatory judge alone sentencing in
all non-capital cases. The option of requesting to be sen-
tenced by a panel or by judge alone is an important right
afforded the accused (emphasis added).

Another important basis for retaining the current sen-
tencing system was raised by several senior commanders
who testified before the Commission that judge alone
sentencing would remove commanders one step further
from the disciplinary system and that participation, albeit
only when requested by an accused, was an important
part of their command responsibility. 12:13 General
Robert W. Sennewald believed that although a military
judge might bring a fresh perspective to the sentencing
procedure, there is “that responsibility that the com-

11 Memorandum for the Advisory Commission on the Military Jus-
tice Act of 1983, Subject: The Military Justice Act of 1983, dated 3
July 1984.

12 Testimony of GEN Sennewald, USA, supra, note 2, at pages 275
and 277; Testimony of Col William W. Crouch, USA, Commander, 2d
Armored Cavalry Regiment, VII Corps, U.S. Army, Europe at page
219; Testimony of LTG Coverdale, USAF, supra note 5, at page 308.
See Testimony of LTG Walter F. Ulmer, Jr., USA, Commander, III
Corps at pages 259-260, and 262. Cf. Testimony of COL D. M.
Brahms, USMC, Staff Judge Advocate, Camp Pendleton Marine Corps
Base at pages 319 and 325. See, generally, the results of this Commis-
sion’s Questionnaires to Convening Authorities (Questions 58-61), to
Staff Judge Advocates (Questions 59, 60), to Military Judges (Ques-
tions 62, 65), to Court of Military Review Judges (Questions 61-64), to
Trial Counsel (Questions 57-62), and to Defense Counsel (Questions
59-64). These questions were designed to test whether depriving mem-
bers of sentencing authority would deprive the command of authority
or be perceived adversely by nonlawyer officers. The majority of all
groups agreed that military judge alone sentencing would not deprive
the command of important powers. But most convening authorities
from the Army, Marine Corps, and Air Force, as well as the majority
of Army staff judge advocates, believe that such a procedure would
create the appearance that command authority had been diminished.
The majority of all groups believed that adoption of this proposal
would cause at least slight resentment among commanders, but all
groups rejected the view that this resentment would cause military
judges to render inappropriate sentences. Not surprisingly, convening
authorities overwhelmingly rejected any philosophy that would favor
reducing commanders’ responsibilities and corresponding authority re-
garding military justice matters.

13 See also Report of War Department Advisory Committee on
Military Justice (Vanderbilt Report), 13 December 1946 at page 12,
subparagraph III.C.3., which concluded shortly after World War II
that the service of enlisted persons as court-martial members could
serve another important function. “Qualified enlisted men should be
eligible to serve as members of general and special courts-martial. . . .
We realize that there is a sharp division of opinion on the subject. . . .
We think, however, that some improvement of the morale of the en-
listed men may follow from increasing their knowledge of the func-
tioning of the Army system of justice, their confidence in its operation,
and their feeling of responsibility for the enforcement of Army discipline”
(emphasis added).

mander has that the judge can never assume;” ‘“‘that re-
sponsibility is unique for the military. . . . [T]hat’s why
the involvement must be there.” 14
Colonel William W. Crouch, Commander, 2d Ar-
mored Cavalry Regiment, VII Corps, U.S. Army,
Europe, described the extreme importance of this re-
sponsibility as follows:
[The line officer] is the man in my view that is responsible
for the ethical and moral fiber, the end environment that a
unit must live under, and when confronted with a live
enemy I want that [officer] capable of rendering those
judgments that ensure that fabric of society which [he or
she] is protecting . . . remains as stable as it can be in the
most chaotic circumstances. 13
Through the continuous exercise of command respon-
sibility and by setting the exampie, the military leader es-
tablishes the moral and professional tone for his unit. As
observed by General Sennewald, USA, military justice is
“an integral part of the command environment.” Thus,
the extent and quality of the leaders’ participation in the
military justice system becomes an important factor in
the combat readiness equation of a unit. The perception
of service members that their leaders participate
throughout the entire court-martial process is believed to
personalize the process, and to provide an immediate
reenforcement to command authority. 16 General
Sennewald describes the importance of the concept of
command participation in the sentencing phase of a
court-martial as follows:
[I]t has to do with the soldier . . . committing an act,
found guilty, and [being] sentenced by people who he sees
and works with and deals with, being sentenced by the
[command] chain, being sentenced by the institution as
opposed to a judge alone who is . . . someone he can’t
identify with as well. . . . It’s the relationship, essentially
it’s a senior group, well senior to him obviously, enlisted
if he so desires, who are now being involved in control-
ling . . . that person’s fate as opposed again to the judge
[who] . . . does not have that same relationship. *7
Lieutenant General Walter F. Ulmer, USA, Com-
mander, III Corps, also places a very high value on offi-
cers and soldiers perceiving themselves as being a part
of the entire judicial process. 1® He believes that their
participation adds to a feeling of unity of command and
that “there is in [a] large sense participation in responsi-
bility when a member of a military court knows that he

12 Testimony of GEN Sennewald, USA, supra note 2, at page 277.

15 Testimony of COL Crouch, USA, supra note 12, at page 219.

16See Testimony of GEN Sennewald, USA, supra note 2, at page
274; Testimony of LTG Coverdale, USAF, supra note 5, at pages 308
and 315. See also Testimony of Commodore Butterworth, USN, supra
note 5, at pages 296 and 297.

17 Testimony of GEN Sennewald, USA, supra note 2, at page 274.
See also Testimony of BG Edwards, USMC (Retired), who, although
favoring judge alone sentencing, also supports the commander’s analy-
sis of the importance of command participation, supra note 1, at pages
355 and 356.

18 Testimony of LTG Ulmer, USA, supra note 12, at page 259.
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or she may have to participate in the sentencing as well
as in the . . . finding of guilty or not guilty.” 1? Lieuten-
ant General Ulmer believes that unit cohesion results
from a leader’s overall participation in organizational ac-
tivities; whether it be supply economy, equal opportuni-
ty, tank gunnery, or military justice, participation creates
“a greater feeling that he or she is part of the team.” 20
Command participation in the military justice process
reenforces both the leadership position and the discipli-
nary authority of the commissioned and noncommis-
sioned officers of a unit and can foster a greater sense of
unit cohesion. The extent to which this occurs is affect-
ed in no small measure by the perceptions service mem-
bers have of the quality of their units and the profession-
alism and fairness of their leaders.

Most commanders recognize the psychological and so-
ciological importance that perceptions play in influenc-
ing individual and group behavioral patterns. Thus, sev-
eral senior officers have expressed concern as to whether
service members’ perceptions of fairness regarding the
military justice system will be adversely affected by
taking away their option to select the sentencing author-
ity in general or special courts-martial. The potential
impact of these perceptions probably played no small
role in forming the basis of the belief of Colonel D. M.
Brahms, USMC, Staff Judge Advocate, Camp Pendleton
Marine Corps Base, that the reduction of the
nonlawyer’s role in the military justice system will ad-
versely affect the line officer’s disciplinary authority and

- influence. 2! Lieutenant General Coverdale, USAF, de-
sires to retain the member sentencing option even if
members are giving lighter sentences, in part because he
believes the awareness which results from members’
total participation “helps them, also . . . in their leader-
ship role with their people.” 22 Mr. Eugene R. Fidell, 23
who presented the American Civil Liberties Union’s
(ACLU’s) position in opposition to mandatory sentenc-
ing by military judges, primarily based the ACLU’s posi-
tion on the perceptions of service members concerning
the importance of their right to select their general or
special court-martial sentencing authority. Mr. Fidell
stated:

[Wle would oppose any change in current law because
many members of the armed services do believe that sen-
tencing by the jury, if the accused so chooses, including
the option for enlisted members is an important safeguard.

We recognize that this is a departure from civilian federal
practice, and the fact is, of course, that the ACLU’s posi-

19 Jd. at page 263.

20 I4. at page 265.

21 Testimony of COL Brahms, USMC; supra note 12, at page 319.
Contra Testimony of BG Moore, USMC (Retired), supra note 5, at
page 196.

22 Testimony of LTG Coverdale, USAF, supra note 5, at page 315.

23 Chairman of the Committee on Military and Veterans Rights of
the District of Columbia Bar.

tion is to prefer use of the civilian model to the extent
practicable. . . . Nonetheless . . . we have concluded that
the perception among persons subject to the code—enlist-
ed persons which are the bulk of the affected class . . . is
that this can be an important safeguard. . . . 24
The views of the ACLU concerning the perceptions
of soldiers are basically the same considerations which
prompted the American Legion to support the enlisted
court-martial member option when the Congress was
holding its original hearings on the UCMJ. At that time,
Brigadier General Franklin Riter, Commander of the
Department of Utah, American Legion stated:
If . . . the placement of enlisted [members] on courts is
prompted by the desire to strengthen the courts in the
eyes of both the public and the enlisted personnel, this
change is justified, and it is upon this basis that the Amer-
ican Legion supports such change. The results will be
watched with great interest, and it is hoped that such
reform will give increased confidence in the military jus-
tice system. 25
Lieutenant General James J. Lindsay, Commander,
XVIII Airborne Corps, believes that service members
want this sentencing option, and he agrees that their per-
ceptions concerning the military justice system are “ab-
solutely” important to overall morale. 26 Commodore R.
M. Butterworth, USN, Commander, Submarine Group
11, believes the “average modern sailor” appreciates the
tradition of member-sentencing in courts-martial at the
accused’s option. 27 Lieutenant General Ulmer believes
that only soldiers who get into trouble or have a friend
in trouble think much about military justice—they are
more concerned that their company commander is a fair
person. 28 However, he also believes “there is some con-
notation of distrust in the judgment and responsibility
and fairness of military court members if you were to ex-
clude them from the sentencing process in all cases.” 29
Captain Frederic G. Derocher, USN, Staff Judge Advo-
cate, Commander Surface Force, Atlantic Fleet, who
favors military judge only sentencing, counsels that it is
“an extremely speculative area to try and assess the per-
ception of the class of individuals [who become ac-
cused].” 30 Major General Robert C. Oaks, USAF,

24 Testimony of Mr. Fidell, supra note 23, at page 78.

25 Statement of BG Franklin Riter, Commander of the Department
of Utah, American Legion, Hearings before a Subcommittee of the
Committee on Armed Services, U.S. Senate, 81st Cong., Ist Sess., on
S. 857 and H.R. 4080, at page 183 (May 9, 1949).

26 Testimony LTG James J. Lindsay, USA, Commander, XVIII
Airborne Corps, at page 224.

27 Testimony of Commodore Butterworth, USN, supra note 5, at
page 298. :

28 Testimony of LTG Ulmer, USA, supra note 12, at page 260.

29 Id. at page 259.

80 Testimony of CAPT Frederic G. Derocher, USN, Staff Judge
Advocate, Commander, Surface Force, Atlantic Fleet, at pages 301
and 302.
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Chief, Personnel Plans, USAF (who is a command pilot
with over 3000 hours flying time, mostly in fighter air-
craft) believes that “the preservation of discipline within
the armed forces” is the primary goal. ! He concedes
that discipline can be achieved either by judge or
member court-martial sentencing, but stresses that:

discipline is enhanced when the system imposing punish-
ment is perceived as fair and . . . the perception of fair-
ness is enhanced by our current system of having the indi-
vidual have the option of either judge sentencing or court
member sentencing. . . . [Dliscipline is enhanced in every
instance when the individual perceives that the system is
going to be fair to him. 22
Major General Oaks concludes that elimination of the
sentencing authority option would be “perceived as a
degradation in the fairness of the military justice
system,” and could result in a weakening of discipline. 33
Lieutenant General Jack Galvin, USA, Commander,
VII Corps, stresses that:
the principal purpose of [military justice] is the mainte-
nance of discipline on the battlefield. No change which
detracts from that purpose should be adopted. But an-
other factor which we in uniform lose sight of is the fair-

ness with which our military justice system is perceived
by the civilian community. 3%

Lieutenant General Galvin’s observations are quite ac-
curate. In fact, Mr. Eugene Fidell, representing the
ACLU, was quick to point out that the existence of the
sentencing authority option is one of the factors the mili-
tary has frequently cited as evidence that its criminal
justice system is equal with or superior to the civilian
criminal justice system. 2% Lieutenant General Robert F.
Coverdale, Vice Commander-in-Chief, Military Aircrafi
Command, when discussing the public’s perception of
the option said:

I hope that the perception would be that the military
system is better than the civilian system—because we
offer an individual not only a judge but also a court by
members of his peers. 3¢

The Army’s Chief Trial Judge, Colonel James G. Garner,
believes that more than a perception of fairness is generat-
ed by giving service members the sentencing authority
option. He believes the option is, in fact, “fundamentally
fair,” that it works, and that we should keep it. 37 We be-
lieve that the perception created by a service member’s
exercise of the statutory right to select the sentencing au-
thority is extremely important. The right is directly relat-
ed to the maintenance of morale and military discipline.
Further, the public’s perception (including that of thou-

31 Testimony of MG Robert C. Oaks, Chief, Personnel Plans,
USAF, at page 231.

32 Id. at page 231.

33 Id. at pages 229, 230, 234 and 235.

34 Testimony of LTG Galvin, USA, supra note 5, at page 174.

35 Testimony of Mr. Fidell, ACLU, supra note 23; at page 80.”

3’_6_"[‘_est'imony of LTG Coverdale, USAF, supra note 5, at page 311.

37 Testimony of COL James G. Garner, Chief Trial Judge, U.S. Army
Trial Judiciary, at page 117.
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sands of veterans who enjoyed this statutory right) of the
military justice system is to some degree favorably influ-
enced by this option and the other statutory rights which
the Code paternalistically provides to the Americans in
uniform.

Several senior officers testified that by participating in
the sentencing phase of a court-martial, members both
took from and gave to the military justice system some-
thing of value. Lieutenant General Galwin,-USA, be-
lieves that “[t]he fundamental fairness which is a charac-
teristic of the military justice system is instilled in court-
members and they carry that concept with them from
the courtroom.” 38 It helps prepare them for “all kinds
of leadership positions.” 39 Additionally, most of the
senior commanders who testified before this Commission
believe very strongly that members could make a major
contribution to the court-martial process by adjudging a
just sentence for a convicted accused. Licutenant Gener-
al Coverdale, USAF, believes that:

[iln sentencing by court members there is reflected a
broad based experience in all aspects of the military orga-
nization. This potentially brings to the court process an-
other perspective that judges may not always have.

In sum, it brings a mixture of experiences in the mili-
tary community. I believe this perspective is fmportant (em-
phasis added). 4¢

These views are supported in the testimony of Gener-
al Sennewald, USA, 4! Lieutenant General Ulmer,
USA, %2 Vice Admiral Robert Dunn, USN, Command-
er, Naval Air Forces, US Atlantic Fleet, 4% Major Gen-
eral Oaks, USAF, 4% Lieutenant General Lindsay, USA
(“I think a panel . . . take[s] into . . . account the stand-
ards of the wnit .. .”),%5 and Colonel Crouch,
USA.46-47 QObviously, these views are shared by senior

38 Prepared statement of LTG Galvin, USA, suprz note 5, at page
174, See, generally, Commission’s Questionnaire to Convening Au-
thorities (Questions 49-53). Convening authorities overwhelmingly be-
lieve that court-martial duty better prepares junmior officers for leader-
ship.

39 Testimony of COL Crouch, USA, supra note 12, at page 220.

40 Testimony of LTG Coverdale, USAF, supra note 5, at page 308.
See also Letter of MG Donald W. Bennett, USAF, Commander,
Twenty-Second Air Force (MAC), Travis Air Force Base, to COL
Thomas L. Hemingway, dated 29 August 1984.

4! Testimony of GEN Sennewald, USA, supre note 2, at page 269
(“I think [court-martial members] must represent the military commu-
nity across the board.”).

42 Testimony of LTG Ulmer, USA, supra note 12, at page 259,

43 Testimony of VADM Robert Dunn, USN, Commander, Maval
AF, US Atlantic Fleet, at pages 242 and 243.

24 Testimony of MG Oaks, USAF, supra note 31, at pages 231 and
233.

45 Testimony of LTG Lindsay, USA, supra note 26, at pages 228
and 229.

46 Testimony of COL Crouch, USA, supra note 12, at pages 215 and
220. See also Testimony of LTG Coverdale, USAF, supra note 5, at
pages 314 and 315. Contra Testimony of BG William H.J. Tiernan,
USMC (Retired), former Director, Judge Advocate Division, Head-
quarters, Marine Corps, at page 338.
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commanders from more than one service, as have been
most of the views above discussed. However, certain
witnesses (typically, military lawyers) stated either that
court-martial members did not have a true sense of feel-
ing for the needs of the military community or that the
military judge had an equally good perspective of the
disciplinary needs within a command. 48 Brigadier Gen-
eral Richard G. Moore, USMC (Retired), f_ormer
Deputy Director of the Judge Advocate Division, Head-
quarters, Marine Corps, summarizes his viewpoint as fol-
lows:

1 do not feel that many members today [at a large installa-
tion] have any more understanding of the actual impact of
the sentences on the [smaller] command of which the ac-
cused is a member than do military judges. . . .

They do understand, however, what is going on on that
[larger] base, that station and in many ways those officers
have a better understanding than . . . military judges.
. . . [E]ducate our military judges so that they have the
understanding. . . . [IJn my opinion that education is . . .
practical and feasible and necessary. 49

47 See also Letter from Mr. David Court (a civilian lawyer practic-
ing military law in the Federal Republic of Germany) to Chairman,
Military Justice Act of 1983 Advisory Commission, dated 18 April
1984. Mr. Court favors a system in which an accused may exercise two
separate options in selecting the findings and sentencing authority,
judge or members, independent of each other. He notes that by using
this system, “the ‘conscience of the community’ reflected by the sen-
tence of a panel need not be lost.”

48 Testimony of BG Tiernan, USMC (Retired), supra note 46, at
page 344; Testimony of BG Moore, USMC (Retired), supra note 5, at
. page 197; Testimony of CAPT Derocher, USN, supra note 30, at pages
299 and 300; Testimony of COL Donald B. Strickland, Chief Trial
Judge, USAF, at pages 134-136; Testimony of BG John R. DeBarr,
USMC (Retired), former Director, Judge Advocate Division, Head-
quarters, Marine Corps, at page 158; Testimony of COL Earl E. Hodg-
son, Jr., Chief Judge, Air Force Court of Military Review, at pages
165 and 166; Testimony of CAPT Albert W. Eoff, II, Chief Judge,
Navy/Marine Corps Court of Military Review, at page 247. See also
Testimony of BG Edwards, USMC (Retired), supra note 1, at page
347.

* Testimony of BG Moore, USMC (Retired), supra note 5, at page
197. Compare Commission’s Questionnaire to Convening Authorities
(Questions 39-42), to Staff Judge Advocates (Questions 41-44), to Mili-
tary Judges (Questions 43-47), to Court of Military Review Judges
(Questions 45-48), to Trial Counsel (Questions 41-44), and to Defense
Counsel (Questions 43-46). Most convening authorities believed that
military judges were “slightly” or “somewhat” informed about local
military events and problems. Lawyers and judges as a group believed
that military judges were better informed regarding these matters than
convening authorities did. The same basic pattern emerged regarding
whether military judges were aware of the disciplinary impact of their
sentences, with military judges giving themselves the highest group
ratings. In contrast, 52.34% of the convening authorities questioned
rated court-martial members as being “somewhat” or “greatly” aware
of the disciplinary impact of their sentences. Lawyers generally agreed
that court-martial members were aware of the disciplinary impact of
their sentences, but military judges rated these court members some-
what lower. When asked whether sentences adjudged by judges or
members more fairly reflected the sense of justice of the community,
convening authorities and defense counsel (except Air Force and Coast
Guard defense counsel) selected court members’ sentences. All other
groups (with military judges in the lead) selected military judges’ sen-
tences in response to this question.

However, Colonel James G. Garner, Chief Trial Judge,
U.S. Army Trial Judiciary, expressed this view:
We have a habit . . . of loosely referring to a court-mar-
tial panel as the jury. . . . [I]t is not a jury; [i]t was never
designed to be a jury. . . . [I]t was designed to be a blue
ribbon panel. They were to be picked because of their ex-
pertise and their knowledge. They wanted . . . the people
who were mature; the people who knew how to make de-
cisions; the people who were aware of the military re-
quirements. . . . [Tlhey represent the decision-making
level of the Army. . . . [W]e teach them something about
military justice; they know the situation in the Army. 5°
Although several witnesses have testified that, in their
services, the best qualified officers were not selected for
court-martial duty, numerous senior commanders testi-
fied that they carefully selected their courts. Considering
the basic mental and physical qualifications required of
commissioned officers, the high level of civilian educa-
tion possessed by such officers, ! and their undeniable
general knowledge of the military profession, these offi-
cers clearly comprise a “blue ribbon” decision-making
body when compared with civilian juries. We believe
that court-martial members constitute a highly educated
decision-making body that possesses a unique knowledge
of the military community. This knowledge can add a
different and important element to court-martial sentenc-
ing procedures. 52 In fact, Colonel Harold L. Miller,

50 Testimony of COL Garner, USA, supra note 37, at pages 3 and 4.
Reading of COL Garner’s entire testimony is recommended, as he has
conducted considerable research in the area of court-martial sentenc-
ing.

51 For example, as of September 30, 1984, the civilian education
level of company and field grade commissioned officers on active duty
in the U.S. Army was as follows:

Total
HS. Bachelor’s Master’s  Doctor’s Degrees above
Grad Degree Degree Degree Bachelor’s
2LT 100% 97.5% 2% .02% 2%
1LT for average 5 .07 5
CPT all for all 14 17 15
MAJ  grades grades 54 0.7 55
LTC 73 1.3 74
COL 78 2.8 81
Force Average 28% 49% 29%

Source: Education Branch, Plans, Programs and Analysis Division, Of-
ficer Personnel Management Directorate, MILPERCEN.

52 See Testimony of Colonel Garner, Chief Trial Judge, USA, supra
note 37, at pages 115-117; see also Testimony of LTG Ulmer, USA,
supra note 12, at page 260 (“It’s an extraordinarily important duty. Of
course it gives credibility to the judicial part of the system. I can’t
imagine someone saying that court members are picked because of who's
available. . . . 1 spend a great deal of time looking for balance, matu-
rity. . . . I try to get a reasonable [mix] of other factors, experience
and so forth on the courts. . . .” (Emphasis added.)); Testimony of
COL Crouch, USA, supra note 12, at page 221. Compare Commis-
sion’s Questionnaire to Convening Authorities (Questions 47, 48), to
Staff Judge Advocates (Questions 51, 52), to Military Judges (Ques-
tions 53, 54), to Court of Military Review Judges (Questions 54, 55), to
Trial Counsel (Questions 51, 52), and to Defense Counsel (Questions
53, 54). The majority of all groups believed that the *best qualified”
personnel were “sometimes” or “usually” selected for court-martial
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Chief, Trial Defense Service, United States Army, stated
his strong opposition to mandatory judge alone sentenc-
ing:
Another important consideration is the military back-
ground of the panel members. They are selected from a
cross section of the Military Community and are actively
involved in the business of being soldiers. The panel mem-
bers, unlike the judge, live or work in the barracks, and
motorpools, train at the training sites, operate and main-
tain the tanks, jump from the airplanes, fire the weapons
and supervise the troops. They are the experts in military
community affairs and represent the voice of the commu-
nity. Accordingly, they are often in a better position to
determine an appropriate sentence and the effect of that
sentence on the accused and the community. 53
The Chief of the Army’s Trial Defense Service also
stated that prior to sentencing, when ruling on evidentia-
ry matters, a military judge may become exposed to cer-
tain information that would not be admissible in sentenc-
ing. Although the military judge is presumed to ignore
this type of information, such information is, in fact,
hard or impossible to ignore. In such cases, “[s]entencing
by the panel . . . eliminates the [possibility] of the sen-
tence being improperly influenced.” 34
Some officers expressed the belief that the jury should
retain full responsibility for the trial, including both find-
ings and sentencing, so they more fully would grasp the
seriousness of their duties. 3 As viewed by Lieutenant
General Ulmer, USA: '

[I}f you know you're going to have to sit through the
entire process and that you might very well be part of de-
termining the sentence, I think you’re going to be a bit
more attentive and a bit more thoughtful about the whole
operation. 58

The Chief Trial Judge of the U.S. Army Trial Judici-
ary, Colonel Garner, offered yet another very important
basis for the retention of the accused’s court-martial sen-
tencing authority option. He believes that court member
sentences, provide valuable feedback to the trial judge
about the/ views and concerns of the military communi-
ty, and that the best procedure is for the trial judge to
tailor realistic and informative sentencing instructions
that will properly educate and guide the court members
in performing their responsibilities.

duty, although the lawyers who actually see the members in court
(military judges, trial counsel, and defense counsel) tended to have a
slightly lower opinion of members’ qualifications than other groups.
Convening authorities and staff judge advocates generally thought that
members were “seldom” or “sometimes” selected for such duty based
primarily upon their “relative expendability.” The other groups be-
lieved that “relative expendability” played a slightly greater role in
court member selection.

53 Memorandum, supra note 11, at paragraph 3.

54 Jd. at paragraph 2.

55 Testimony of COL Crouch, USA, supra note 12, at page 215.

56 Testimony of LTG Ulmer, USA, supra note 12, at page 265. See
also Testimony of BG Edwards, USMC (Retired), supra note 1, at
pages 353 and 354.

I learn a lot about what they as representatives of the
military community view as being serious or not serious. I
like to see their sentences because it helps me in my sen-
tencing process. What they do is input. . . . They tend to
level what I do. I'd like to keep them there. . . . [Tlhey
continually remind us somewhat of what the community
standard should be. 57

We believe that if sentencing by military judge alone
is adopted this very important source of feedback will be
lost, and another bonding link between the military jus-
tice system and the command may be severely weak-
ened. Moreover, having lost the feedback from the mili-
tary community, military judge sentences may become
more disparate as time passes and prior experience pat-
terns are lost or become outdated.

B. Reasons For Judge Only Sentencing

The most common and authoritative argument advanced
in the civilian community for sentencing by judges only
is that judges, by virtue of their training, will render less
disparate, more uniform sentences. 58

This rationale was also advanced by those military
witnesses who favored sentencing by military judges
only. This view was ably expressed by Brigadier Gener-
al Edwards, USMC (Retired), as follows:

[T]he time has come to give the sentencing to the military
judge. This will give us more consistent and enlightened
sentencing tailored to the accused and to the offense,
taking into consideration the interests of society. . . . This
_consistency in sentencing will assist the military justice
system in maintaining the respect of the military socie-
ty 59

57 Testimony of COL Garner, USA, supra note 37, at page 117. See
also Testimony of COL Hodgson, Chief Judge, Air Force Court of
Military Review, supra note 48, at page 166.

58 Sce, generally, Note, Jury Sentencing in Virginia, 53 'Va. L. Rev.
968 (1967); LaFont, Assessment of Punishment—A Judge or Jury Func-
tion?, 38 Tex. L. Rev. 835 (1960). See also Kress, Who Should Sentence:
The Judge, The Legislature or . . . 2, 17 Judges Journal 12 (1978); S.
Rubin, Law of Criminal Correction, 145-51 (2d ed. 1973); ABA Stand-
ards Relating to Sentencing Alternatives and Procedures, § 1.1 (rev. ed.
1968). Compare Eckert and Ekstrand, The Impact of Sentencing
Reform: A Comparison of Judge and Jury Sentencing Systems (June
1982) (unpublished manuscript, Arthur D. Little, Inc.,, Wash., D.C.);
A. Partridge and W. Eldridge, The Second Circuit Sentencing Study—A
Report to the Judges of the Second Circuit (Federal Judicial Center,
August 1974). See also Note, White-Collar vs. Street Crime Sentencing
Disparity, 21 Court Review, No. 3 (1984).

59 Testimony of BG Edwards, USMC (Retired), supra note 1, at
page 347. See Testimony of BG Moore, USMC (Retired), supra note 5,
at page 195 (military judges’ sentences are perhaps more equitable and
stable). See also Letter of Rear Admiral John S. Jenkins, USN (Re-
tired), former Judge Advocate General of the Navy, to Chairman,
Military Justice Act of 1983 Advisory Commission, at page 2; Letter
of Attorney Jack B. Zimmermann, a board certified criminal law spe-
cialist, to Chairman, Military Justice Act of 1983 Advisory Committee,
at para. 1 (Mr. Zimmermann, however, favors the state of Texas’ sen-
tencing system); Testimony of BG DeBarr, USMC (Retired), supra
note 48, at page 154; Testimony of Chief Judge Owen L. Cedarburg,
Coast Guard Court of Military Review, at page 281 (Judge Cedarburg,
however, opposes mandatory judge only sentencing); Testimony of
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Several witnesses also indicated that court-martial
members adjudge more sentences which fall outside the
normal range of sentence fluctuation. ° Sentencing by
the military judge only should reduce those sentences on
“both ends of the spectrum.” 81 However, several wit-
nesses were not convinced that sentences by military
judges would be more appropriate and consistent, 2 be-
cause military judges, when compared to each other, ad-
judge disparate sentences. 53 Moreover, uniformity of
sentencing is not necessary to preserve confidence in the

military justice system, as every case is different. 64 In

LTG Galvin, USA, supra note 5, at page 174 (LTG Galvin is opposed
to mandatory sentencing by military judge only). See, generally, Com-
mission’s Questionnaire to Convening Authorities (Question 56), to
Staff Judge Advocates (Question 62), to Military Judges (Question 60),
to Court of Military Review Judges (Question 59), to Trial Counsel
(Question 60), and to Defense Counsel (Question 62). All groups
(except Navy/Marine Corps Court of Military Review judges, who
split evenly) agreed overwhelmingly that military judge sentencing is
more consistent in similar cases than is member sentencing.

60 Testimony of BG Edwards, USMC (Retired), supra note 1, at
page 349; Testimony of CAPT Eoff, USN, supra note 48, at page 254;
Testimony of COL Hodgson, USAF, supra note 48, at pages 163 and
164; Testimony of BG Tiernan, USMC (Retired), supra note 48, at
page 337; Testimony of CAPT Derocher, USN, supra note 30, at page
299; Testimony of MG Kenneth J. Hodson, USA (Retired), former
The Judge Advocate General of the Army, and former Chief Judge,
U.S. Army Court of Military Review, at page 90. See, generally, Com-
mission’s Questionnaire to Convening Authorities (Questions 43, 44,
46), to Staff Judge Advocates (Questions 45, 46, 50), to Military Judges
(Questions 48, 49, 52), to Court of Military Review Judges (Questions
49, 50, & 53), to Trial Counsel (Questions 45, 46, 50), and to Defense
Counsel (Questions 47, 48, 52). When asked in the questionnaire how

. often court-martial members’ and military judges’ sentences were inap-
propriately harsh or lenient, convening authorities generally rated
members and judges about equally, except for Air Force convening au-
thorities who believed that members gave inappropriate sentences
more frequently than judges. All lawyer groups, particularly judges,
believed that members gave inappropriate sentences more frequently
than judges. (Defense counsel, however, came the closest among the
lawyer groups to rating the members and judges as equal in this
regard.) When asked directly whether members or judges could better
adjudge appropriate sentences, most convening authorities favored the
members; however, most lawyer groups favored the judges by a large
margin.

81 Testimony of COL Hodgson, USAF, supra note 48, at pages 163
and 164; Testimony of COL Strickland, USAF, supra note 48, at page
135 (however, balancing all factors, COL Strickland comes out 51 to 49
against mandatory military judge alone sentencing). See also Letter
from Mr. David Court, civilian attorney (military law practitioner),
supra note 47, at para 1.

62 Testimony of Mr. Fidell, representing the ACLU, supra note 23,
at page 81; Testimony of MG Oaks, USAF, supra note 31, at page 135;
Testimony of BG Donald W. Hansen, USA, former Chief Judge, U. S.
Army Court of Military Review, at pages 110 and 111.

62 Testimony of BG Hansen, supra note 62, at pages 110-111; Testi-
mony of MG Oaks, USAF, supra note 31, at page 230. See also Testi-
mony of COL Strickland, USAF, supra note 48, at pages 135 and 144;
Testimony of COL Garner, USA, supra note 37, at pages 115 and 116;
Testimony of Chief Judge Cedarburg, supra note 59, at page 287-288;
A. Partridge and W. Eldridge, supra note 38.

64 Testimony of LTG Galvin, USA, supra note 5, at page 180; Testi-
mony of COL Strickland, USAF, supra note 48, at page 144 (“[Y]ou
don’t need uniformity of sentences. Every case is a little bit differ-
ent.”).

fact, striviving for sentencing uniformity can conflict
with our concept of individualized sentences. %5

We believe that sentences adjudged by military judges
would be relatively more uniform than those adjudged
by court-martial members. However, substantial sentenc-
ing disparity would still exist, and judge alone sentenc-
ing might encourage a new set of strictures, including
mandatory minimum sentencing, inflexible sentencing
guidelines, or other corrective actions. €6 Moreover, the
concept of individualized sentencing indirectly contrib-
utes to overall morale; service members are treated as in-
dividuals and not as just another part of the big “military
machine.” Treating service members as individuals fos-
ters an atmosphere in which unit cohesion can flourish.
On balance, the price to be paid for achieving a higher
degree of sentence uniformity (with its potential prob-
lems) appears greater than the benefits inherent in such
uniformity.

It has been asserted that adopting mandatory military
judge alone sentencing would reduce the potential for an
appearance of unlawful command influence in this phase
of the proceedings. 7 This argument is not persuasive.
Allegations of unlawful command influence can be lev-
eled against trial judges as well as court members. 68
Further, as the accused can select either trial by military
judge alone or trial by members, any perception that
command influence permeates the sentencing process is
greatly reduced, if not neutralized. No change in the
court-martial process can completely protect every ac-
cused from a commander or senior military lawyer dedi-
cated to the use of illegal command influence. The best
protection against such individual acts of misconduct is
prompt and proper disciplinary action against the mis-
creant, rather than overhauling an important portion of
the military justice system.

It has been suggested that resort to mandatory mili-
tary judge alone sentencing would curtail the so-called
“compromised” court-martial results which occur when
the members agree to convict the accused of some lesser
offense based upon an expressed or tacit agreement to
impose a sentence more severe than that normally antici-
pated for the offense of which the accused was convict-
ed, or when certain members acquire the votes to con-
vict the accused of the greater offense in exchange for
an agreement promising a reduced sentence. 8 Chief

65 Testimony of COL Garner, USA supra note 37, at pages 115-116.

66 Id. at pages 115-116. ]

67 Testimony of MG Hodson, USA (Retired), supra note 60, at page
90.

68 See, e.g., Testimony of Mr. Fidell, representing the ACLU, supra
note 23, at pages 81-82.

69 See Testimony of COL Hodgson, USAF, supra note 48, at pages
169 and 170. See, generally, Commission’s Questionnaire to Staff Judge
Advocates (Question 61), to Military Judges (Question 59), to Court of
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Judge Owen L. Cedarburg, USCG, who has had exten-
sive Navy court-martial experience and is a former Chief
Judge of the Navy/Marine Corps Court of Military
Review, has “not seen many instances of what [he] con-
sidered to be a brokered verdict.” ¢ His viewpoint is
corroborated by Colonel Crouch, USA. 71

We find no persuasive evidence that compromise re-
sults occur on anything more than an infrequent basis.
Moreover, there is no guarantee that, when placed in a
similar situation, a particular military judge might not
reach such a mental compromise.

It has been suggested that the statutory right of serv-

ice members to select the sentencing authority supports a
practice which is equivalent to forum shopping. One
witness testified that the option gives service members
“too much leverage” and constitutes one of the “weak-
nesses” of the military justice system, especially at the
special court-martial level. 72 However, numerous wit-
nesses indicated that this statutory right is being exer-
cised in a mature, informed, and meaningful manner. 73
We are convinced that the option is not being exercised
on a mere “gamble” but is, rather; being carefully exer-
cised, normally based on sound legal advice given by a

defense counsel in order to maximize the effectiveness of

the selected trial strategy. Accordingly, to the extent
that the charge of forum shopping implies some unethi-
cal or improper motive on the part of a service member
who exercises a given option, we reject this view.

It has been suggested that the military justice system

be revised to require mandatory judge alone sentencing
because this is the procedure supported by the American
Bar Association and followed by most states. "¢ Howev-
er, it has also been suggested that in accordance with the
1974 recommendation of the ABA’s Standing Committee
on Military Law, the Commission recommend that the
accused be given the right to select sentencing by judge
alone, even in a case in which the service member has

Military Review Judges (Question 58), to Trial Counsel (Question 59),
and to Defense Counsel (Question 61). The lawyer groups were asked
whether doubts as to guilt among members ever resulted in compro-
mises on sentencing. All groups indicated that compromises “some-
times” occur.

70 Testimony of Chief Judge Cedarburg, supra note 59, at page 287.

71 Testimony of COL Crouch, USA, supra note 12, at page 220.

72 Testimony of BG Tiernan, USMC (Retired), supra note 48, at
page 337. '

73 Testimony of LTG Galvin, USA, supra note 5, at pages 174-175;
Testimony of CDR Berry, USCG, supra note 4, at page 329; Testimony
of Chief Judge Cedarburg, supra note 59, at page 281. See also Testi-
mony of CAPT Eoff, USN, supra note 48, at page 255.

74 Testimony of MG Hodson, USA (Retired), supra note 60, at
pages 89 and 90, citing para 1.1, ABA Standards Relating to Sentencing
Alternatives and Procedures, (Sep. 1968 Rev. ed.); Letter from Judge
Tim Murphy to Chairman, Military Justice Act of 1983 Advisory
Commission, dated 4 May 1984. But see Testimony of BG Moore,
USMC (Retired), supra note 5, at page 86.

been convicted by court-martial members. 75 While we
respect the various views of the American Bar Associa-
tion, its organs, and its members, these views do not
alone justify either the forfeiture or the expansion. of the
existing right of a service member to select the sentenc-
ing authority. 76

It also was suggested that military judge alone sen-
tencing would reduce both the number of legal errors
committed during trial and the amount of court-martial
processing time. 77 The result of this type of change can,
however, be very unpredictable. For example, if judge
alone sentencing ultimately leads to the use of the civil-
ian-type presentencing reports, ’® both manpower costs
and court-martial processing time could increase signifi-
cantly. If more service members elect trial by court
members and contest the merits of their cases because of
judge ~only sentencing, both court-martial processing
costs and case processing time could rise dramatically.
Moreover, even if these reasonably anticipated new costs
and processing time increases do not arise to off-set any
anticipated reductions in resource expenditure, the bene-
fits to be gained will be minimal. As most sentencing
proceedings currently last only a few hours, minimal

75 Letter from Chief Judge Robinson O. Everett, U.S. Court of Mili-
tary Appeals, to Chairperson, Military Justice Act of 1983 Study Com-
mission, dated 23 August 1984. See also Testimony of CDR Berry,
USCG, supra note 4, at page 9 (favoring a full option). But see Com-
mission’s Questionnaire to Convening Authorities (Question 67), to
Staff Judge Advocates (Question 69), to Military Judges (Questions
70), to Court of Military Review Judges (Question 69), to Trial Coun-
sel (Question 67), and to Defense Counsel (Question 76). In a related
question, all groups soundly rejected a modification of the mandatory
judge only sentencing which would allow the military judge the dis-
cretion to return the case to the members for sentencing where mem-
bers had decided the findings.

76 Chief Judge Everett acknowledges that this proposed expansion
of a service member’s sentencing options may decrease the number of
military judge alone courts-martial. Such a derivative result would in-
crease court-martial costs and delay case processing in direct relation
to the frequency with which the new option were exercised rather
than judge alone trial. These adverse side-effects could outweigh the
value of the option and would require a careful cost-benefit analysis
prior to implementation. Further, it is anticipated that those witnesses
who believe the service member’s current sentencing authority option
fosters forum shopping would probably level a similar charge against
any attempt further to increase the number of options available to serv-
ice members. See Commission’s Questionnaire to Defense Counsel
(Question 72). About 50% of ‘the defense counsel believed that adop-
tion of judge alone sentencing would have no significant effect on the
accused’s decision to request trial by military judge alone, although a
strong 41% of the defense counsel (45% of the Air Force’s defense
counsel) responded that the proposal’s adoption would cause a de-
crease in requests for judge alone trials. This is significant support for
the conclusion that fewer judge alone trials will occur if the proposal
is adopted.

77 Testimony of BG DeBarr, USMC (Retired), supra note 48, at
page 154. Cf. Testimony of BG Tiernan, USMC (Retired), supra note
48, at page 340.

78 See, e.g., Letter of Judge Tim Murphy, supra note 74, at page 2
(“It goes without saying, certainly in any BCD case, that @ Presentence
Report is indispensable. . . .”). Compare Testimony of BG Moore,
USMC (Retired), supra note 5, at page 198 (“The military society does
not have the ‘luxury’ to prepare full presentencing reports.”).
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manpower costs will be saved by removing court mem-
bers from the sentencing process. Further, as few com-
plex legal issues are addressed during sentencing, a mini-
mal number of legal errors would be prevented by mili-
tary judge only sentencing. Finally, most  sentencing
errors, even when prejudicial in nature, can be cured by
sentence reassessment by the Court of Military
Review. 7°

During hearings, it was suggested that military judge
only sentencing could relieve busy commanders of the
burden of using line officer assets for this purpose, espe-
cially during wartime. However, several senior com-
manders expressed their desire to retain all their current
court-martial responsibilities, even during wartime. 80 It
is questionable whether military judge only sentencing
would, by itself, relieve commanders of substantial ad-
ministrative burdens—burdens which most commanders
seem willing to shoulder as an inherent part of their
command responsibility. Court members would inevita-
bly be required to determine guilt or innocence when
the accused declined a judge alone trial on the merits,
and any movement to modify this right would face seri-
ous constitutional and military due process challenges.
As members must be provided upon request, a com-
mander would reap little relief from administrative bur-
dens merely because a member is excused from the nor-
mally shorter sentencing phase. Of course, if the option
were adopted, a member could no -longer plead guilty
and elect member sentencing, but this savings might be
‘more than off-set by a significant increase in the number
of contested courts-martial. As previously noted, some
witnesses before this Commission and 41% of all defense
counsel forsee an increase in the number of contested
cases if mandatory military judge only ‘sentencing is
adopted.

Some witnesses have indicated that, because a service
member can elect to be sentenced by court members,
military judges feel compelled to give more lenient sen-
tences than appropriate to provide a continued incentive
for judge alone trials. 8 However, Chief Judge Cedar-
burg, USCG, viewed the situation as follows_:

79 See Testimony of BG Moore, USMC (Retired), supra note 5, at
page 195.

80 See Testimony of LTG Ulmer, USA, supra note 12, at pages 260-
261. See also Testimony of GEN Sennewald, USA, supra note 2, at
pages 270-271. .

" 81 Testimony of BG Tiernan, USMC (Retired), supra note 46, at
page 337, Testimony of BG Edwards, USMC (Retired), supra note 1,
at pages 357-358. See also Testimony of BG Hansen, USA, supra note
62, at pages 111-112. See, generally, Commission’s Questionnaire to
Staff Judge Advocates (Question 47), to Military Judges (Question 50),
to Court of Military Review Judges (Question 51), to Trial Counsel
(Question 47), and to Defense Counsel (Question 49). There appears to
be a common perception among lawyers that military judges are influ-
enced not to exceed the sentences adjudged by members in similar
cases so as not to discourage requests for military judge alone trials.
One question tested this perception among lawyers by asking whether

I know that there are judges who hammer and there are
other judges who are lenient; but I also know that the
hammers under the present system don’t get a chance to
sentence because they don’t go before them. They choose
the trial by members. 82

The Army’s Chief Trial Judge, Colonel James G.
Garner, doubted that the procedure of giving low sen-
tences to encourage more judge alone trials occurred
very often. 82 His views are supported by Licutenant
General Ulmer, USA, who believes that if such manipu-
lation exists “that still might be a reasonable price for
the flexibility” that the system now enjoys. 84

We believe that while some military judges may occa-
sionally lower sentences to encourage judge alone trials,
judges can be trusted (as can court members) to make an
honest effort to fulfill their responsibilities in a lawful
manner. 8% We also believe, after reviewing all available
statistics, that any such tempering of sentences by mili-
tary judges has not adversely affected the military jus-
tice system. Moreover, as stated by Major General Oaks,
USAF:

[The sentencing authority] option in fact makes the
judge’s decision . . . more fair, because he knows he’s
being played off. If I know that I’'m always going to sen-
tence . . . there is a possibility that I would be less atten-
tive to my responsibilities. . . . It’s competition. . . . I
just know . . . [it’s] good for [judges] to realize [they
don’t] have absolute power all the time. 86

We also agree with the views of Major General Oaks
that:

[I}f this dynamic [of adjudging a low sentence to encour-
age more judge alone trials] . . . has driven sentences
down to where . . . the sentences are no longer appropri-
ate for the crime . . . then we have another problem. . . .
[Tlo to take away that option [sentencing authority selec-
tion] of the individual because the system can’t face up to its
responsibilities for fair and appropriate punishment, I'm not
sure that’s the way to get at the problem 87 (emphasis
added). 88

judges moderate their sentences for this reason. All groups except for
Army and Air Force Court of Military Review judges and Marine
Corps staff judge advocates agreed that they do. Unfortunately, con-
vening authorities were not asked for their opinions about this issue.

82 Testimony of Chief Judge Cedarburg, USCG, supra note 59, at
pages 287-288. )

83 Testimony of COL Garner, USA, supra note 37, at page 118.

84 Testimony of LTG Ulmer, USA, supra note 12, at page 263.

85 However, the ACLU considers retention of the sentencing au-
thority option an important safeguard against “possible undue influ-
ence” on judges and members. Testimony of Mr. Fidell, supra note 23,
at page 82.

86 Testimony of MG Oaks, USAF, supra note 31, at page 231.

87 Id. at pages 234-235.

88 In. fact, the lengths of sentences to confinement of prisoners at the
United States Disciplinary Barracks has been increasing dramatically
over the last few years. For example, the average sentence for drug
offenses in March 1980 was one year, nine months. By August 1984 it
had risen to four years, six months. Similar increases are seen in all cat-
egories of offenses.
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Some witnesses informed the Commission their per-
sonal observations indicated that court-martial members
do not appropriately perform their sentencing duties in
certain types of cases. Specifically, some witnesses cited
examples of cases in which they believed the accused
was acquitted by members when conviction was appro-
priate, and others recounted cases in which the accused’s
punishment was, in their opinion, too lenient. 8¢ One
witness indicated that he did not believe line officers
could be trusted in a combat scenario to judge the
combat offenses of other soldiers. ¢ However, this wit-
ness and others readily acknowledged that court mem-
bers make an honest effort to follow their oaths of
office. °1 Another witness believed that such deviations
occur ‘““very, very infrequently.” °2 Moreover, judges
have also been observed to impose sentences perceived
as too lenient. 93 As Chief Judge Cedarburg stated, both
judges and court-martial members engage in “brokered”
decision-making in very limited circumstances. He
doubts that this result can be avoided merely “by adopt-
ing . . .-military judge alone sentencing,” as he has also
seen ‘‘disparate sentences which are handed down by
judges.” °4 The undersigned are aware of certain combat
and other emotionally charged cases which, when meas-
ured subjectively, could be perceived as having lenient
results. These cases include both judge and member de-
cision-making, and are offset by many cases which,
when subjectively viewed, yielded harsher results. In
fact, court-martial members have rendered harsh deci-
sions in combat related cases which resulted in subse-
quent clemency. % On balance, however, these emotion-
ally charged cases, in those few instances in which inap-
propriate leniency does occur, do not warrant the strip-
ping of a valuable option from service members.

89 Testimony of BG Tiernan, USMC (Retired), supra note 46, at
pages 345-346; Testimony of BG Edwards, USMC (Retired), supra
note 1, at pages 350-351. See also Testimony of Colonel Hodgson,
USAF, supra note 48, at page 166. If members are too lenient in sen-
tencing, adoption of this proposal certainly would subject service
members to harsher punishments from judges.

90 Testimony of BG Tiernan, USMC (Retired), supra note 46, at
page 346.

1 1d. at page 346; Testimony of BG Edwards, USMC (Retired),
supra note 1, at page 353. See also Testimony of BG DeBarr, USMC
(Retired), supra note 48, at page 159; Testimony of Chief Judge
Cederburg, supra note 59, at page 292; Testimony of LTG Coverdale,
USAF, supra note 5, at page 314 (LTG Coverdale was not personally
aware of any cases in which court-martial members announced sen-
tences which showed a clear disregard for the value of human life.).

92 Testimony of Chief Judge Cedarburg, USCG, supra note 59, at
page 292.

9 JId. at pages 287-288. See also Testimony of COL Strickland,
USAF, supra note 48, at page 135; Testimony of LTG Ulmer, USA,
supra note 12, at page 260; Testimony of BG Tiernan, USMC (Re-
tired), supra note 46, at page 346.

94 Testimony of Chief Judge Cedarburg, USCG, supra note 59, at
-pages 287-288.

95 See, e.g., Chicago Daily News, page 1, Friday, April 2, 1971
(Nixon orders Calley free from jail pending review, acting as angry
pleas flood the White House.).

It is recognized that military judges are professional
sentencers who are better qualified by reason of educa-
tion, training, experience, and knowledge to adjudge ap-
propriate sentences. °¢ Numerous witnesses indicated
that military judges are aware of the needs of the. mili-
tary community 27 and of the collateral consequences of
their sentences. °® However, in order to sentence profes-
sionally, military judges must receive continuing educa-
tion and training. °® Obviously, a trained military judge
should be more aware of the collateral consequences of
sentences than a court-martial member. However, as pre-
viously discussed, we believe that in certain cases court
members are in a better position to sentence in accord-
ance with the needs of the military community and the
offender. For example, while military judges may be
more aware of the types of sentences imposed by other
courts-martial, , the court-martial members are more
aware of the classes of offenses being handled by nonju-
dicial punishment and nonpunitive measures. Thus, mem-
bers may be aware of dozens of similar cases that have
been disposed of without resort to courts-martial, while
a judge is aware of the results of but a few similar cases
brought to trial. Court members may not have the legal
acumen of a military judge, nor should they be expected
to be equally trained in the law. However, they are su-
perior to a civilian jury 1°¢ and are competent to ad-
judge appropriate sentences. 10! Several witnesses rec-
ognized this fact and believed that any problem with
court member sentences could be minimized, if not neu-
tralized, by giving more detailed sentencing instruc-

96 Testimony of COL Strickland, USAF, supra note 48, at pages
134-136; Testimony of COL Hodgson, USAF, supra note 48, at page
164; Testimony of BG DeBarr, USMC (Retired), supra note 48, at
page 154; Testimony of BG Tiernan, USMC (Retired), supra note 46,
at page 346; Testimony of BG Edwards, USMC (Retired), supra note
1, at pages 347, 350-351. See also Testimony of Commander Berry,
USCG, supra note 4, at page 330.

97 Testimony of COL Strickland, USAF, supra note 48, at page 135;
Testimony of COL Hodgson, USAF, supra note 48, at pages 165-166.

98 Testimony of COL Strickland, USAF, supra note 48, at page 135.
See also Testimony of COL Garner, USA, supra note 37, at page 117.
See, generally, Commission’s Questionnaire to Convening Authorities
(Question 45), to Staff Judge Advocates (Question 49), to Military
Judges (Question 51), to Court of Military Review Judges (Question
52), to Trial Counsel (Question 49), and to Defense Counsel (Question
51). Respondents were asked which sentencing authority had the most
knowledge of the ramifications of sentences imposed and were given
choices of “officer panels,” “officer and enlisted panels,” “military
judges,” and “all equally qualified.” While all lawyer groups over-
whelmingly selected “military judges,” convening authorities (except
Air Force convening authorities, who also selected “military judges”)
narrowly selected “officer and enlisted” panels over the other choices
and chose “military judges” slightly less frequently.

99 Testimony of BG Moore, USMC (Retired), supra note 5, at pages
194-195 (Military judges possess more expertise in sentencing only
when they are properly selected and trained.).

100 Testimony of COL Garner, USA, supra note 37, at pages 115-
117.

101 Testimony of CDR Berry, USCG, supra note 4, at page 330.
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tions. 192 The undersigned believe that most court mem-
bers have the intelligence and basic ability to adjudge
appropriate sentences when properly instructed as to the
applicable law and procedures. Thus, the superior legal
knowledge of the military judge should not alone be dis-
posmve of this complex issue.

It became apparent during the course of the hearing
that the concern of many who favored judge only sen-
téncing was the perception that court-martial members
adjudge sentences which are too lenient, undermining
military discipline. 103 Captain Albert W. Eoff, Chief
Judge, Navy/Marine Corps Court of Military Review,

believes “sentences as a rule are very light now. . . . I
don’t think under the present system the government
gets a fair shake on sentencing before members. . . . I

think that members, since they don’t know what a good
sentence is for an accused . . . tend to go light.” 1°4 He
believes that before 1969 (the year in which the main
provisions of the Military Justice Act of 1968 took
effect), members were “much more knowledgeable” and
maximum sentences were ‘“more prevalent” in special
courts-martial empowered to adjudge bad conduct dis-
charges. 105 :

It appears that these witnesses are convinced that
adopting mandatory sentencing by military judges will
uniformly increase adjudged sentences and - that this
result will, in turn, best aid the maintenance of military
discipline. However, these views are not shared by most
senior commanders who testified before the Commission,
none of whom believed that the sentences of court mem-
bers were generally unacceptable or that they were sub-
stantially lower than those of military judges. 1°¢ Lieu-
tenant General Ulmer, USA, presented his view:

102 Testimony of COL Garner, USA, supra note 37, at page 117;
Testimony of COL Strickland, USAF, suypra note 48, at page 138. Cf.
Testimony of MG Oaks, USAF, supra note 31, at pages 234-235; Testi-
mony of BG Moore, USMC (Retired), supra note 5, at pages 197, 198

(BG Moore favors judge only sentencing); Testimony of BG DeBarr,

USMC (Retired), supra note 48, at page 159 (BG DeBarr favors judge
only sentencing); Testimony of CAPT Derocher, supra note 30, at
page 302 (He favors judge only sentencing, but concedes that “any
change which increases the amount of information going to the sen-
tencing authority . . . is all to the good.”).

103 Testimony of BG Edwards, USMC (Retired), supra note 1, at
pages 349; 354; Testimony of CAPT Derocher, USN, supra note 30, at
299-300, 302 (“[I]t’s [that] significant number of lenient sentences that

.- I find disturbing.”); Testimony* of BG Tiernan, USMC (Retired),
supra note 46, at pages 344, 346.

104 Testimony of CAPT Eoff, USN, supra note 48, at page 254.
Note: Most of the witnesses before the Commission acknowledged that
the occasional high sentence could be spotted and corrected within the
system. -

105 1, at 251.

106 Testimony of Commodore Butterworth, USN, supra note 5, at
pages 293-294; Testimony of LTG Coverdale, USAF, supra note 5, at
pages 311, 314; Testimony of LTG Lindsay, USA, supra note 26, at
page 225; Testimony of COL Crouch, USA, supra note 12, at page
220; Testimony of MG Oaks, USAF, supra note 31, at pages 236. See
also Testimony of VADM Dunn, USN, supra note 43, at pages 243,
244; Testimony of LTG Ulmer, USA, supra note 12, at page 259.

[E]verything else being equal, I might trust [the court
members’] judgment in terms of the appropriateness of the
sentence a bit more than I would a judge alone. . . . 107

Moreover, Lieutenant General Ulmer believes that,
overall, “the quality of justice” which a service member
now receives “is probably higher than that of his civilian
counterpart by a significant order of magnitude.” 108
Evaluation of the available statistics given the Commis-
sion does not reveal any absurd sentencing practices by
Jjudges or members; however, it is clear from the testi-
mony before the Commission that occasionally inappro-
priate sentences are adjudged. Nonetheless, the Army’s
court-martial statistics for calendar years 1982 and 1983
do not support a finding that sentences by court-martial
members are unacceptably low, 199 although members
generally do impose sentences slightly less severe than
military judges. For example, the Army tried 1783 gen-
eral courts-martial in 1983. Judge alone trials were con-
ducted 68.4% of the time. Judges convicted in 94.9% of
their cases (however, we do not know what percentage
of these cases were guilty pleas). Officer panels in gener-
al courts-martial convicted in 86.6% of their cases, com-
pared to a conviction rate of 82.4% for officer-enlisted
court-martial panels. Punitive discharges were adjudged
by military judges in 95.2% of the cases in which there
was a conviction, compared with an 82.8% discharge
rate for officer panels and an 82.3% discharge rate for
officer-enlisted member panels. Following conviction,
confinement was adjudged 96.8% of the time by military
judges, 80.7% by officer-enlisted courts, and 84.5% by
officer courts. The imposition of reduction in grade, for-
feitures, and fines follows the same basic pattern. In-spe-
cial courts-martial empowered to adjudge bad conduct
discharges, similar but more pronounced patterns
emerge. Conviction rates were 95.6% for trials by mili-
tary judges, 82.0% for officer-enlisted panels, and 86.3%
for officer panels. Military judges imposed bad conduct
discharges in 78.1% of the cases in which convictions
resulted, compared with 56.8% for officer-enlisted panels
and 58.6% for officer panels.

An analysis of Air Force statistics from 1977 through
1983 establishes that “there is virtually no difference in
severity of sentences between courts-martial composed
of judge alone and those having members,” and that the
general trend in the Air Force for all courts-martial over
the past four years ‘“has been to stiffer sentences.” Thus,
the reports from the Air Force and the Army do not
support the testimony of those who claim that low sen-
tences by courts-martial are detrimental to the discipli-
nary posture of the Armed Forces. The Navy and

107 Testimony of LTG Ulmer, USA, supra note 12, at page 260.

108 Id. at page 266.

109 Court-martial statistics from the services are included in Chapter
4 of the Commission’s report.
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Marine Corps have not provided statistics to the Com-
mission from which comparisons can be made between
reported sentences by judges alone and by members. It is
not surprising that, in the Army, court members adjudge
lower sentences, especially in special courts-martial.
Many witnesses who appeared before this Commission
(nonlawyers and lawyers) acknowledged that an accused
normally exercises the sentencing options in a mature,
informed manner and on advice of the defense counsel.
It would be expected that member courts would be re-
quested in factually contested cases, cases with a sympa-
thetic accused, cases with unique extenuation or mitiga-
tion, and other “compassionate” cases. In such cases, if
justice is being tempered by mercy, somewhat lower
sentences would be anticipated. But do court members’
inclinations to be merciful undermine discipline? Some
witnesses before this commission believe so. Others, as
previously cited, believe the value of occasional com-
mand participation in the sentencing process is far more
important. Major General Oaks, USAF, analyzed the
issue at its base level. He said:
I guess we have to say what is our goal? Is our goal
tough sentences? Is our goal fair sentences? *1°
Lieutenant General Coverdale, USAF, believes that
continued command participation in the military justice
system is so important that he would accept lesser sen-
tences if necessary to maintain the status quo. *1* This is
not a unique point of view. Numerous senior officers be-
lieve that continued command participation in the sen-
tencing phase of courts-martial and the perceptions of
service members concerning the overall fairness of the
military justice system are important factors in the mold-
ing of cohesive, combat ready organizations. We agree.
Severe sentences are not always fair sentences, and
when sentences consistently are too severe, service mem-
bers’ respect for the law and their support of the organi-
zation’s disciplinary system will dissipate. Clearly, there
are times when the heinous nature of the crime, the of-
fender’s past record of criminal misconduct, the exist-
ence of substantial aggravating circumstances, or the
presence of other unique military factors (for example,
offenses against national security) may alone or in com-
bination warrant the imposition of a serious penalty.
However, in the long-term, it is the military leadership’s
support for and operation of a fundamentally fair system
of military justice that will effectively promote a com-
mand atmosphere in which morale, good order, disci-
pline, and justice can co-exist and flourish. Every senior
commander asked by the Commission stated that if he
were ever subjected to court-martial, he would want the
option to choose between judge or member sentenc-

110 Testimony of MG Oaks, USAF, supra note 31, at page 234.
111 Testimony of LTG Coverdale, USAF, supra note 5, at pages
314-315.

ing. 112 In fact, Major General Oaks, USAF, suggested
that the proper test to employ in resolving this issue is
whether the individual questioned would want the right
to choose the sentencing forum. 113 We too would want
that right.

V. Military Confinement Costs and Resources

If conversion to military judge only sentencing would
result in a uniform increase in adjudged sentences, as
contended by some witnesses before this Commission,
the impact this would have on military confinement fa-
cilities must be considered.

For example, in January 1981, the Office of the
Deputy Chief of Staff for Personnel (DAPE-HRE),
Headquarters, Department of the Army, dispatched mes-
sage P291700Z Jan 81 to major Army commands. That
message modified prisoner transfer criteria because the
rising prisoner population was taxing the existing facili-
ties and the prison cadre at the United States Discipli-
nary Barracks (USDB) and the United States Army Re-
training Brigade (now redesignated as the United States
Army Correctional Activity to reflect its modified con-
finement mission). The message noted that the prisoner
“crunch” necessitated “extreme, immediate, but- tempo-
rary, measures.’
ures was the -announcement of a 90-day administrative
“drop” of confinement time for prisoners at the USDB.
By slowly increasing local confinement capabilities and
by amending prisoner transfer criteria, the situation was
stabilized and the “drop” was phased out. However, any
major upward shift in the length of prisoner sentences
could result in a new prisoner “crunch”, and new ad-
ministrative control measures would be required to keep
the prisoner population stabilized.

The maximum operating capacity of the USDB is
1500 prisoners (assuming a perfect prisoner distribution
as to sex and custody level). It must also be considered
that it costs the American taxpayer about $4400 per year
to confine and rehabilitate a prisoner at the USDB.
Unless prisoners’ sentences were to increase by at least
one year per prisoner as a result of adopting the judge
only sentencing proposal, the general deterrent benefit
would be rather insignificant in its impact on military
discipline. Assuming a moderate one year per prisoner
increase, operating costs at the USDB would rise by ap-

112 Testimony of VADM Dunn, USN, supra note 43, at page 243;
Testimony of GEN Sennewald, USA, supra note 2, at page 276; Testi-
mony of LTG Coverdale, USAF, supra note 5, at page 315; Testimony
of MG Oaks, USAF, supra note 31, at page 236. See also Testimony of
LTG Lindsay, USA, supra note 26, at page 223 (“I just feel that . . .
option should be there. . . .”); Testimony of Commodore Butterworth,
USN, supra note 5, at page 293 (“[Tlhat’s an option that should be re-
tained.”); Testimony of LTG Ulmer, USA, supra note 13, at page 263
(soldiers should have this option).

113 Testimony of MG Oaks, USAF, supra note 31, at page 236.

> An example of those subsequent meas- .

N
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proximately six and one-half million dollars per year
over the next three year period. 114

The average length of sentences soon may rise with-
out the adoption of judge only sentencing. The Manual
for Courts-Martial, United States, 1984, has made major
changes in military sentencing procedures. First, the new
Manual lists many additional specifications-for violations
of the general article, Article 134, UCM]J, and prescribes
maximum permissible punishments for these specifica-
tions. Further, the new Manual has modified several of
the old punishments to more closely conform to the pun-
ishments prescribed for similar Federal offenses. Most of
these maximum limits were adjusted upward. In the area
of drug distribution alone, major increases in adjudged
and approved punishments of drug dealers have oc-
curred since the maximum permissible confinement level
(excluding acceleration clauses) was raised from 5 to 15
years. Further, based on recent case law trends, the 1984
Manual provides detailed guidance de31gned to facilitate
the introduction of more information in aggravation
during the sentencing procedure. For example, the new
Manual authorizes certain victim impact information and
enables the chain of command to testify in greater detail
concerning a service member’s rehabilitation potential
(or lack thereof). The effects of these changes should be
analyzed before significant new measures are introduced
into the military’s sentencing procedure. 115 As Lieuten-
ant General Lindsay, USA, observed, the Code right
now “is finely balanced and I don’t think we ought to
change it just for the sake of appearances.” Time may
reveal that no further procedural changes should be
made; or, perhaps, the modification of the sentencing in-
structions to the members will suffice to correct any de-
ficiencies. 116 Certainly, a therapeutic massage, if effec-
tive, would seem preferrable to radical surgery.

V1. Conclusions and.Recommendations

After carefully balancing all the factors for and against
sentencing by military judges only, it is our view that
the amendment to the Uniform Code of Military Justice

should not be made. As Major General Oaks, USAF, so

cogently stated:

114 The USDB estimates that it costs $40 per day per prisoner to
meet operating costs and staff salaries. If staff salaries are deducted, the
cost is $12 per day per prisoner. Since salaries are relatively fixed over
minor fluctuations in prisoner populations, the figure of six and one-
half million dollars represents $12 X 365 days X 1500 prisoners, the
most conservative figure possible. In reality, the USDB is at near ca-
pacity: Therefore, any significant increase in population would require
new facilities. The Federal Bureau of Prisons estimates that it costs
twenty-six million dollars to build a 400-prisoner facility. Of course,
the new facility then incurs operating costs.

115 In fact, the lengths of sentences of prisoners at the USDB rose
sharply even before the MCM, 1984, went into effect. See note 89,
supra.

116 See Testimony of COL Garner, USA, supra note 37, at page
117.

We must insure that any revision to the current system
does not hinder the military commander in maintaining
good order and standards of discipline . . . nor can we
permit any infringement upon the rights of an accused
military member. 117
The adoption of mandatory judge alone sentencing
would violate both of these tenets. The two groups of
service members with the greatest direct interest in this
issue reject the proposal. Commanders, who are respon-
sible for justice and discipline, oppose it. Defense coun-.
sel, who presumably represent the interests of potential
accused, have registered their opposition to it through
their questionnaire responses. 118 The only way judge
only. sentencing can be adopted is to denigrate service.
members’ existing statutory rights. Moreover, as above
discussed, the perception of command participation
throughout the entire military justice process is an im-
portant factor in molding unit cohesion. As recognized. -
by Lieutenant General Galvin, USA:
There is a need in the military that doesn’t exist at the
college and that is a need for cohesion. . . . [T]ime after
time we’ve been told by scientists and by soldiers and by
everybody that soldiers risk death in combat for their
buddies. So anything that steps between that cohesion that
" soldiers feel for each other at the lowest levels is very danger-
ous to the completion of military missions. It s a threat we:
have to be careful of. 112
It is this concern that has prompted many senior offi-
cers to admonish this Commission, regarding military
sentencing procedures, “If it’s not broke, don’t fix it.”
We find nothing so broken that it needs to be “fixed”,”
and strongly recommend against mandatory judge only
sentencing. However, it is recommended that the Code
Committee task the Joint Service Committee on Military

. Justice to study court-martial sentencing instructions

with a view toward initiating any changes determined
necessary to make sentencing instructions more meaning-
ful to the court members while preserving the accused’s
due process rights. This “fine tuning” would be an ap-~
propriate method of resolving this matter while protect-
ing service members’ existing rights. 5

In resolving this issue and the other important issues '
pending before the Commission, we cannot lose sight of .
the importance of the military justice system to the com-
mander or of the reason why the military leadership
must. remain inextricably bound to this system. As so
succinctly stated by Colonel William W. Crouch, USA,
Commander, 2d Armored Cavalry Regiment, VII Corps,
U.S. Army Europe:

117 Testimony of MG Oaks, USAF, supra note 31, at pages 229-230.

118 The ACLU, likewise representing indirectly the interests of ac-
cused service members, also opposes mandatory judge alone sentenc-
ing. See note 23 and accompanying text.

119 Testimony of LTG Galvin, USA, supra note 5, at page 184 (em-
phasis added).
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Military justice system during time of war . . . as morali-
ty and ethics decay, as soon as the shooting starts, that’s
one of the few things that remains constant. That there is
a system of morality and that [it] is buttressed by a con-
stant system of impartial justice. . . . I think particularly
in the kind of combat that unfortunately I can envision, if
I ever need it, I'll need it then. 12°
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1. The Proposed Change

The Military Justice Act of 1983 provides that this com-
mission shall make recommendations concerning the fol-
lowing matter:
Whether the sentencing authority in court-martial cases
should be exercised by a military judge in all noncapital
cases to which a military judge has been detailed.
Congress has directed that we examine this question in
light of “the experience in the civilian sector with jury
sentencing and judge-alone sentencing.” It also has di-
rected that we consider this question in light of “the po-
tential impact of mandatory judge-alone sentencing on
the Armed Forces.” After considerable study of this

120 Testimony of COL Crouch, USA, supra note 12, at pages 216.

question, it is recommended by this commission member
that the proposed change be adopted. ?

(a) Constitutional Authority

Under Article I Section 8 of the United States Constitu-
tion, Congress has the power “to make Rules for the
Government and Regulation of the land and naval
Forces.” It is long established that Congress pursuant to
this grant of power may define criminal offenses and
proscribe punishments for cases arising in our armed
forces. Dynes v. Hoover, 61 U.S. (20 How.) 65 (1858).
This authority is similar to Congress’ power to define
criminal offenses and proscribe punishments in federal
civilian cases. See Whalen v. United States, 445 U.S. 684,
690 (1980). Included within such authority is the power
to establish courts-martial and the manner in which they
must proceed to inflict punishment on a member of the
armed forces. Ex Parte Milligan, 4 WALL. 218 (1866).

The decision as to whether a judge or a jury should
be entrusted with the sentencing function is generally ac-
cepted as a matter of sentencing policy of the legislature.
Chaffin v. Stynchcombe, 412 U.S. 17, 22-23 (1973). The
election of either as a sentencing authority is not man-
dated by the Constitution. See Spaziano v. Florida, 104
S.Ct. 3154, 3162-165 (1984). However, most jurisdictions
have followed contemporary thinking on sentencing and
structured their systems to determine “an appropriate
sentence” which in type and extent fit both the crime
and the offender. United States v. Wasman, 104 S.Ct.
3217, 3220-221 (1984); Williams v. New York, 337 U.S.
241, 247 (1949).

The proposed change is clearly a matter which is
within the constitutional power of Congress and one to
be determined on the basis of that legislative body’s sen-
tencing policy for members of the armed forces. Neither
the adoption or rejection of the proposed changed will
raise questions under the Fifth or Eighth Amendment to
the Constitution. See Chaffin v. Stynchcombe, supra and
Solem v. Helm, 33 CrL 3217 (1983). However, great care

! A majority of most groups surveyed favored on balance sentencing
only by military judges in all noncapital cases. Only convening au-
thorities and defense counsel opposed judge-alone sentencing. Excep-
tions within these groups were judges of the Navy Court of Military
Review who opposed the proposed change and defense counsel of the
Coast Guard who favored the proposed change. The approximate per-
centage of responses in favor of the proposed change are as follows:

A N MC AF CG Total
CA 23 40 27 30 50 33
SJA . 46 67 71 62 100 62
MJ 71 88 83 60 86 77
CMR]J 67 40 — 83 100 63
TC 57 57 56 67 83 58
DC 31 29 22 38 56 33

See generally, Casida, Working Group Memorandum on Analysis of Ques-
tionnaire Data—Sentencing Only By Military Judges in Noncapital Cases,
Section 3(a) (1984).
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should be exercised by Congress as to the impact the
proposed change may have on the President’s constitu-
tional role and responsibility as Commander-in-Chief of
the Armed Forces. See generally Swaim v. United States,
165 U.S. 553 (1897).

(b) Present System

An initial comment is warranted as to the nature of the
sentencing authority in courts-martial cases as it present-
ly exists under the Uniform Code of Military Justice.
There are three types of court-martial: general, special
and summary. Article 16, Uniform Code of Military Jus-
tice, 10 U.S.C. § 816. The jurisdiction of each type of
court-martial varies to the extent of the severity of the
sentence it may adjudge. See Articles 18, 19, 20, UCMJ.
With the exception of a summary court-martial, the de-
termination of forum rests solely with military authori-
ties. See Articles 30(b) and 34, UCMI, c.f Article 20,
UCMLJ.

At a general court-martial, a military accused may be
sentenced by a court of at least five members instructed
by a military judge (Article 16(1)(A); Article 36, UCMJ:
R.CM. 1005-1006, Manual for Courts-Martial, United
States, 1984), or by a military judge alone. Article
16(1)(B). At a special court-martial, a military accused
may be sentenced by a court of at least three members,
instructed by the senior member of the court (R.C.M.
502(b)(2)(c), Manual, supra), by a court of at least three
members instructed by a military judge or by a military
judge alone. Article 16(2)(A)B)(C). At a summary
court-martial, a military accused can be sentenced only
by a commissioned officer. Article 16(3), UCMJ.

At a general court-martial, a military accused has the
right to request that he be tried and sentenced by a mili-
tary judge alone, but such a request must be approved
by the military judge. Article 16(1)(B). Otherwise, he
will be tried and sentenced by the members. Article
16(1)(A). See generally Note, Jury Sentencing in Virginia,
53 Va. L. Rev. 968, 969 (n.2) (1967). At a special court-
martial, a military accused has the right to request that
he be tried and sentenced by a military judge alone if a
military judge has been detailed to the court but the trial
judge must approve the request. Article 16(2)}(C). Other-
wise, he will be tried and sentenced by the members of
the court. Article 16(2)(A)&(B), UCMJ. This sentencing
option is similar to the right of a defendant in some civil-
ian jurisdictions to waive a jury trial on findings and
sentence if consented to by the Government and ap-
proved by the trial judge. E.g., Note, Jury Sentencing in
Virginia, supra at 975-76. At a summary court-martial, a
military accused can be tried and sentenced only by a
commissioned officer. Article 16(3), UCMJ.

The members of a court-martial are detailed to serve
on a court by the convening authority in accordance
with certain statutory requirements. Article 25, UCMJ.

This authority may be delegated to his staff judge advo-
cate, legal officer or any other principal assistant. Article
25(e), UCMJ. Commissioned officers, warrant officers
and enlisted persons may be detailed as members of a
court-martial depending upon their status and the status
of the military accused in rank, grade and unit. In gener-
al, the convening authority or his delegate must detail
such members of the armed forces who are best qualified
in his opinion in terms of age, education, training, experi-
ence, length of service and judicial temperament.

A military judge is detailed to a general or special
court-martial in accordance with service regulations by a
person assigned as a military judge and directly responsi-
ble to the Judge Advocate General or his designee. This
authority to detail may be delegated to persons assigned
as military judges. Article 26(a), UCMJ. R.C.M. 503(b),
Manual, supra. A military judge must be a commissioned
officer on active duty who is a member of the bar of a
Federal court or member of the bar of the highest court
of a State and who is certified to be qualified for such
duty by the Judge Advocate General. Article 26,
UCMJ. R.C.M. 502(c), Manual, supra.

(c) Scope of Proposed Change

A preliminary observation is warranted concerning the
scope of this proposed change to the Uniform Code of
Military Justice. It is expressly limited to those “non-
capital cases to which a military judge has been de-
tailed.” A military judge must be detailed to a general
court-martial. Articles 16(1) and 26(a), UCMJ. A mili-
tary judge must be detailed to a special court-martial in
order for that court to be empowered to award a bad-
conduct discharge except in those cases where a military
Jjudge cannot be detailed because of physical conditions
or military exigencies. Articles 16(2)(B), (C), 19 26,
UCMI. Finally, a military judge need not be detailed to
a summary court-martial. Article 16(3), UCMLJ.

In this light it is clear that the proposed change would
not entirely eliminate sentencing by members at courts-
martial. Members of the command could still sentence a
military accused in those cases which a convening au-
thority referred to a summary court-martial or a special
court-martial not authorized to award a bad-conduct dis-
charge or in emergency situations. These cases would
normally entail minor offenses, primarily military in
nature or effect, which warrant purely disciplinary pun-
ishments consistent with retention of the accused in the
military service. More serious offenses, comparatively ci-
vilian in nature or effect, would be punished by more
severe sentences including punitive separation as deter-
mined by the military judge.

There is no provision in the Uniform Code of Military
Justice which permits findings of guilty to be entered by
members and then permits the accused to elect either
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members or the military judge as the sentencing author-
ity. The proposed change, similar to practice in most ci-
vilian jurisdictions, would make the military judge the
sentencing authority in.all cases to which a judge has
been detailed, regardless of the accused’s election as to
the authority to determine his guilt.

(d) Military Traditions

It has been suggested to this commission on several oc-
casions that sentencing by members at couris-martial
constitutes an important tradition in our armed forces. 2
The proposed change will affect this tradition by greatly
limiting the number and types of cases in which a court
of members will impose sentence. Accordingly, such a
change should be commented on in terms of the nature
of this tradition, the values or interests it promotes and
its present vitality and importance.?

The tradition of member sentencing in our modern-
day court-martial was a part of the British system of
military justice /adopted by our founding fathers. See
Winthrop, Military Law and Precedents, 21-24 (2nd ed.
1920 Reprint). For over 150 years, the members sentenc-
ing an accused were exclusively officers, personally de-
tailed from the local command by the officer convening
the court. Id. at 70; Byers, The Court-Martial As A Sen-
tencing Agency: Milestone or Millstone, 41 Mil.L.Rev. 91,
93-94 (1968); Stuart-Smith, Military Law: Its History Ad-
ministration and Practice, 83 Law Quarterly Rev. 478
(1969). Enlisted-person participation in courts-martial as
members first appeared in 1948 and neither in practice or
theory seriously affected the officer nature or domina-
tion of the court. Furthermore, it was not until 1968 that
Congress instituted sentencing by a military judge not at-
tached to the command as an option to sentencing by
members. In view of these legislative developments,
member sentencing cannot be said to have played a tra-
ditional role as a safeguard against severe sentences by a
trial judge. Instead, it is best understood in terms of tra-
dition as constituting sentencing by officers from the
local command, rather than by a single officer or the
commander himself.

2 Only convening authorities were questioned concerning the impor-
tance of the tradition of the option to be tried and sentenced by mem-
bers. (Question 62) With regard to the proposed change to mandatory
judge alone sentencing, 27% said it was not important and 30% said it
was very important. A substantial portion, 42% indicated that it should
have some importance in this decision.

A N- MC AF CG Total

CA - 18 33 25 20 35 27N
. 44 44 37 43 31 428
38 23 38 36 33 31V

3 All groups surveyed, except the Court of Military Review Judges
who split evenly, agreed overwhelmingly that military judge sentenc-
ing is more consistent in similar cases than member sentencing. See
Analysis of Questionnaire Data, supra, Section 3(h).

More particularly, sentencing by officers at courts-
martial originated in the monarchial armies of Britain
and France in the sixteenth century. See Clode, Military
and Martial Law, 80-91 (1874). This tradition devolved
from the practice of the King in delegating his preroga-
tive to administer justice in the army to its commander.
As armies increased in size, became more decentralized
in location and the duties of command became more
complicated, further delegations of this power to boards
of officers occurred. See Mitchell, The Court of the Con-
netablie, (Yale Univ. Press 1947). A court of members
was the equivalent of a court of lay judges in the civilian
community, except it also performed the function of the
jury in determining guilt or innocence. Clode, supra at
152-54. Dawson, History of Lay Judges, p. 272 (Harv.
Univ. Press 1960). In this light, sentencing by officers
can be construed as representing extended command
control or identification with the court-martial sentence.
See Winthrop, supra at 447.

This tradition. of sentencing by officer-members at
court-martial has also been considered valuable to the
military accused. In England, officer-courts were on oc-
casion analogized to a civilian jury. See Clode, supra at
120. In the United States, this tradition has been charac-
terized as providing the accused with a panel of experi-
enced decision-makers in serious matters. See DeHart, -
Courts-Martial p. 38-40 (1846). At later times, it has
been viewed as a “blue ribbon” panel on the basis of the
superior educational qualifications of officers. See Hear-
ings on S.H. on S957, Before a Subcommittee of the
House Committee on ‘Armed Services, 81st Cong. 1st
Sess. 94 (1949). More recently, some have equated this
tradition to a jury of one’s peers in the sense of having
direct knowledge of community interests. See Hearings
on S.2521, Before a Subcommittee of the Senate Com-
mittee on Armed Services, 97th Cong., 2d Sess. 49
(1982). ' ' -

In the above context, the critical question is whether
the proposed change undermines to an unacceptable
degree the values or interests promoted by the tradition
of member-sentencing at court-martial. In resolving this
question, consideration must be given to the effective-
ness of the present day form of this tradition in promot-
ing these values. In addition, consideration must be
given to the effect the proposed change will have in pro-
moting these values or interests.

It must be remembered that the original form of this
tradition was sentencing by officers from the local com-
mand in all cases at general and special courts-martial or
their statutory predecessors. This tradition clearly has
not been preserved by Congress in its pristine state. In
1948, Congress provided for the first time that enlisted
persons may sit on court-martial if requested by a mili-
tary accused. In 1968, Congress created the military
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judge and authorized him to try and sentence an accused
without members if requested by the accused. These
changes already have significantly encroached upon the
above tradition from the point of view of command by
leaving to the accused the decision of whether to be sen-
tenced by local officers. Command control or identifica-
tion with the sentencing process in this context is largely
illusory and further restricted by the prohibition against
command influence. Article 37, UCMJ. The proposed
change continues this legislative trend, but little, if any,
of this tradition from the command’s point of view pres-
ently remains to be undermined. From the accused’s
point of view his interest in the tradition of officer-sen-
tencing, namely an experienced, qualified and informed
military sentencing authority, still exists. The proposed
change, however, will enhance this traditional interest
by providing sentencing by a professional military judge
with access to command information. Accordingly, it is
the conclusion of this member of the commission that
the proposed change does not seriously undermine any
tradition of value in our armed forces today.

The practice of a single officer imposing punishment
at a military court is also not unknown in the history of
our armed forces. The “Drum Head Court,” the emer-
gency procedureless court of the English tradition, how-
ever, has never been sanctioned in our law or practice.
See Winthrop, supra at 490 n. 43. Instead, the Field Offi-
cer’s Court created by Congress for the Army in 1862
and abolished in 1898 and the Deck Court created by

- Congress for the Navy in 1909 and abolished in 1951 are
examples of our single-officer sentencing tradition. These
inferior tribunals were conducted by a single officer who
was neither a lawyer nor professional judge, but who
was guided by legal rules and was quite restricted in his
punishment powers. See generally, Davis, Military Law,
p. 48 n.4 (1913); Naval Courts and Boards, p. 470 (1937).
The summary court-martial - created for the Army in
1898 and for all the services in 1951 is a continuation of
this limited sentencing practice at court martial.

The practice of judge-alone sentencing at general and

special courts-martial today is not a continuation of this
tradition. Originally promoted by the Navy as the “law
officer” court, the Code Committee recommended its
adoption by Congress as a means in guilty plea cases to
save time, money and effort and to bring court-martial
practice more in line with procedures in federal criminal
trials and most civilian jurisdictions. Annual Reports of
the United States Court of Military Appeals and Judge
Advocates (1952-1953) pp. 4, 24-25, 30. After repeated
recommendations for such a court, Congress created the
military  judge in 1968 and gave him this sentencing
power in cases where the accused elected to be tried and
sentenced by judge alone.

I1. Experience in the Civilian Community
Congress had directed this commission to comment on:

“. . . the experience in the civilian sector with jury sen-
tencing and judge—alone sentencing, with particular ref-
erence to consistency, uniformity, sentence appropriate-
ness, efficiency in the sentencing process and impact on
the rights of the accused.”

. The American Bar Association has strongly recommend-

ed the abolition of jury sentencing and the adoption of
judge sentencing in 1968 and again in 1979. Their com-
ments supporting these recommendations provide an ex-
cellent overview of the experience in the civilian sector.

(a) Comment 1968 ABA Standards

AMERICAN BAR ASSOCIATION PROJECT ON
STANDARDS FOR CRIMINAL JUSTICE

STANDARDS RELATING TO

Sentencing Alternatives
and Procedures

Amendments recommended by the

SPECIAL COMMITTEE ON MINIMUM STANDARDS.FOR
THE ADMINISTRATION OF CRIMINAL JUSTICE

J. Edward Lumbard, Chairman

and concurred in by the
ADVISORY COMMITTEE ON SENTENCING AND REVIEW

Simon E. Sobeloff, Chairman
Peter W. Low, Reporter

September 1968

The standards proposed in the Tentative Draft of December 1967, with the

dments recom ded herein, were approved by the House of Delegates
on August 6, 1968. The commentary in this supplement is substantially in the
Jorm in which it ied the proposed dments submitted to the
House.

Standards with Commentary

PART 1. SENTENCING AUTHORITY

1.1 Whe should sentence.

Authority to determine the sentence should be vested
in the trial judge and not in the jury. This report does
not deal with whether the death penalty should be an
available sentencing alternative and, if so, who should
participate in its imposition,

Commentary
a, Background

Whatever the sentencing structure, sentences invariably
involve a mixture of determinations by several agencies
acting at different times. In almost every instance, an im-
portant decision must be made, often irrevocably, either
by the judge or by the jury at or closely following the
determination of guilt. Even jurisdictions which employ
the so-called “indeterminate” sentence typically follow
this pattern. In California, Hawaii, and Washington, for
example, the trial judge still makes what for the majority
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of cases is the most important sentencing decision, namely
whether the defendant is to be imprisoned or released on
probation. See CAL. PENAL CoDE §§ 1168, 1203 (1966
Supp.); State v. Kui Ching, 46 Hawaii 135, 376 P.2d 379
(1962); Hayner, Sentencing by an Administrative Board, 23
LAaw & CONTEMP. PROB. 477 (1958). The purpose of this
section is to express a conclusion on the issue of who as
between judge and jury should exercise the power which
is assigned to this point in the process.

With the exception of capital cases, a clear majority of
the jurisdictions in this country place responsibility for de-
cision at this stage exclusively with the trial judge. As
many as thirteen states leave the sentencing decision to
the jury for some or all non-capital crimes. Even in these
states, however, the judge still has an important role, both
in dealing with cases where the jury is not involved in de-
termining guilt and in exercising certain powers of review

over the jury determination. The statutes are collected '

and discussed in Note, Jury Sentencing in Virginia, 53 VA.
L. REv. 968, 969 n.2 (1967), and Note, Statutory Structures
Jor Sentencing Felons to Prison, 60 CoLUM. L. REv. 1134,
1154-55 (1960).

b. Considerations

The source of jury sentencing in this country is gener-
ally attributed to distrust of judges appointed and con-
trolled by the Crown. See, e.g., Note, Jury Sentencing in
Virginia, 53 VA. L. REv. 968, 970-72 (1967); Betts, Jury
Sentencing, 2 N.P.P.A.J. 369, 370 (1956). Modern argu-
ments for its retention have been aptly summarized by
Judge Betts:

1. The anonymity of jurors makes them less subject to the pressures of
public feelings and opinion than the elected judge, who must seek popular
favor at the next election.

2. The brief tenure of the jury makes corruption or improper influence
especially difficult.

3. Jury-fixed punishment diminishes popular distrust of official justice.

4. The judgment of the jury may be more sensitive than that of a judge
because its members, unlike the judge, are not often confronted with the
recurrent problems of court cases and therefore do not become calloused.

5. A jury lacking in sentencing power tends to acquit a defendant it
believes guilty when it fears that the sentence the judge will probably
impose is too severe. -

6. Because it is a composite, a jury levels individual opinions and pro-
vides a reconciliation of varied temperaments, and therefore is more apt to
assess a fair punishment.

Id. at 371. See also Note, Jury Sentencing in Virginia, 53

_Va. L. REv. 968, 988-95 (1967); Note, On Modernizing

Missouri’s Criminal Punishment Procedure, 20 U. KAN.
City L. REv. 299, 304 (1952).

But in spite of the surface appeal that some of these ar-
guments might have, recent opinion has been nearly unan-
imous that jury sentencing in non-capital cases is an
anachronism and that it should be abolished. The study by
the President’s Crime Commission contains an explicit
recommendation to this effect. See THE PRESIDENT’S
COMMISSION ON AW ENFORCEMENT AND ADMINISTRA-
TION OF JUSTICE, THE CHALLENGE OF CRIME IN A FREE
SocCIETY 145 (1967) *; THE PRESIDENT’S COMMISSION ON
LAw ENFORCEMENT AND ADMINISTRATION OF JUSTICE,
Task FORCE REPORT: THE COURTS 26 (1967.).1t The

* Hereinafter cited as PRESIDENT'S COMM'N, THE CHALLENGE OF
CRIME.

1 The Task Force Reports of the President’s Crime Commission are
hereinafter cited by subject as follows: PRESIDENT'S COMM’'N. THE
COURTS.

Wickersham Commission came to a similar conclusion.
See NATIONAL COMMISSION ON LLAw OBSERVANCE. AND
ENFORCEMENT, REPORT ON CRIMINAL PROCEDURE 23-28
(1931). Both the Model Sentencing Act (§ 12) and the
Model Penal Code (Articles 6 and 7) clearly deny. to the
jury a role in sentencing, again with the exception of cap-
ital cases. See Appendices B and C, infra. The extensive
support of this conclusion in the law reviews is collected
in Note, Jury Sentencing in Virginia, 53 VA. L. REv. 968,
970 n.3 (1967). It is there reported that the legal literature
contains only one article which advocates a different posi-
tion, and that published in 1918. See McQuown, Reforma-
tion of the Jury System, 6 Ky. L..J. 182 (1918).

There are many reasons for the overwhelming opposi-
tion to determination of punishment by the jury in non-
capital cases. Sentencing by a distinct jury at each trial is
necessarily a guarantee of significant disparity between
sentences. A jury which is to sentence only once, and
which has no way of developing a feel for the types of
other cases which typically arise and the pattern of dispo-
sitions which have been deemed appropriate in the past,
can hardly be expected to impose a sentence which is
consistent in principle with sentences imposed by other
equally disadvantaged juries. The point is reinforced by a
study in Atlanta cited by the President’s Crime Commis-
sion to the effect that those who committed some offenses
for the first time were more likely to receive a higher sen-
tence than those who were repeaters. See PRESIDENT’S
CoMM’N, THE COURTS 26. Another example can be found
in the distortion of the use of probation which has result-
ed from jury sentencing in Virginia. In that state, the jury-
is authorized to select only a prison sentence, while the
judge is empowered to mitigate such a sentence by setting
is aside and imposing probation. Yet a defendant who
might readily be placed on probation if he pleaded guilty
or if he waived a jury and tried his guilt to a judge will
often be sentenced to prison because the jury cannot
impose probation and the judge will defer to the jury’s
verdict. The result is that 'at no point is probation serious-
ly considered on its merits, solely because of the interven-
tion of the jury in the sentencing process. See Note, Jury
Sentencing in Virginia, 53 Va. L. REv. 968, 973-75 (1967).

It is also clear that sentencing by the jury is inconsist-
ent with the principle that the sentencing decision should
be based upon complete information about the defendant
himself as well ‘as his offense. Much of -the information
most helpful at the sentencing stage is properly inadmissi-
ble on the question of guilt, and to admit it only on the
question of sentence is highly prejudicial if the jury is to
consider both questions at the same time. Separation of
the questions, on the other hand, involves separate trials,
a time consuming and costly venture that presents little
gain in compensation. ’

A third reason for eliminating jury sentencing is that it
invites compromise of the basic premise that conviction
must follow only on a determination of guilt beyond a
reasonable doubt. A jury may well resolve doubt as to
guilt by compromising on a light sentence. A related
point is that disagreement over the penalty may well
produce a hung jury—and thus the expense of a new
trial—even though the jury is properly convinced as to
guilt. And a defense attorney can sometimes be placed in
a quite awkward posture by having to argue before a jury
that his client is not guilty, but that if he is, he should re-
ceive-only a light sentence. .
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But clearly the most telling argument against jury sen-
tencing is that a proper sentencing decision calls on an ex-
pertise which a jury cannot possibly be expected to bring
with it to the trial, nor develop for the one occasion on
which it will be used. The day is long past when sentenc-
ing turned solely on the degree of moral approbation
which the offense commanded. An enlightened sentencing
decision today calls for a sophisticated and informed judg-
ment which takes into account a vast range of additional
factors, from the likelihood that the defendant will
commit other crimes to the types of programs and facili-
ties which may induce a change in the pattern of activity
which led to the offense.

It must be granted, of course, that many trial judges
lack the necessary expertise to make a proper sentencing
decision. The answer does not lie, however, in retention
of the power by an even less qualified jury. The answer
lies in better trained and better selected judges, plus the
help that devices such as those suggested in Parts IV and
VII of this report can offer. These, coupled with a re-
quirement that the sentencing decision be forced into the
open (see §5.6, infra) and subject to review (see ABA
STANDARDS, APPELLATE REVIEW OF SENTENCES [Tent.
Draft, April 1967]), at least offer the hope of more con-
structive sentences. That this approach may still fall short
of perfection is of a wholly different order than the clear
inadequacy of leavmg the determination to an umnformed
and unprofessional jury.

(b) Comment 1979 ABA Standards

Chapter 18

Sentencing Alternatives and Procedures

Kenneth J. Hodson, Chairman
Standing Committee on Association
Standards. for Criminal Justice

Richard A. Green, Chairman
Task Force on Sentencing Alternatives and Procedures
John Collins Coffee, Jr., Reporter

Approved by ABA House of Delegates
August 14, 1979

Task Force on Sentencing
Alternatives and Procedures

Richard A. Green, Chairman
Attorney, Rowley & Green, Washington, D.C.; Direc-
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PART I. SENTENCING AUTHORITY

Standard 18-1.1. Abolition of jury sentencing

Sentencing involves a judicial function, and the jury’s
role should not therefore extend to the determination of
the appropriate sentence. These standards do not deal
with whether the death penalty should be an available
sentencing alternative and, if so, who should partlclpate
in its imposition.

History of Standard

The changes from the original edition are largely stylis-
tic and are intended to reflect the concept of “structured”
discretion endorsed in this edition. Accordingly, the refer-
ence to authority being ““vested in the trial judge” in the
original edition has been deleted as inconsistent with the
shared responsibility that should exist between the judicial
agency responsible for the promulgation of guidelines and
the sentencing court. It continues to be recognized, how-
ever, that the primary responsibility for refining the sen-
tence to reflect relevant characteristics of the crime and
the criminal will remain with the sentencing court.

Related Standards

ALI, Model Penal Code arts. 6, 7
NAC, Corrections 5.1
NAC, Courts 5.1

Commentary

Jury sentencing in noncapital cases remains today an
anachronism that has long outlived its original justifica-
tions. The early reasons behind its appearance—the colo-
nial distrust of judges appointed by the crown (and later
of federalist-dominated courts), the frontier belief that the
people should decide for themselves, and the general lack
of difference in either training or competence between the
judge and the jury throughout much of the nineteenth
century !—are increasingly remote and irrelevant today as

* This is the historical analysis of jury sentencing reached by the Na-
tional Commission on Law Observance and Enforcement (“Wickersham
Commission™) in 1931 in its REPORT ON CRIMINAL PROCEDURE 27 (quoted
in S. RUBIN, THE Law OF CRIMINAL CORRECTION 150 (2d ed. 1973)).
States with. jury sentencing in noncapital cases have generally had such a
provision since the date of their entry into the Union. Texas, e.g., although
it lacked experience with British courts, adopted a constitutional require-
ment of jury sentencing in 1845 because of similar dissatisfaction with
Spanish and Mexican governments. See Betts, Jury Sentencing, 2 NATL.
PROBATION & PAROLE A.J. 369, 370 (1956); Note, Jury Sentencing in Vir-
ginia, 53 VA. L. REv. 968, 970-972 (1967). Originally intended as a protec-
tion against a distant central government and grounded in a history of po-
litical and religious persecutions that the crown-appointed judges under
the Stuarts enforced, jury sentencing today serves no such buffer function.
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the contemporary view of sentencing shifts toward seeing
it as a fundamentally legal enterprise. In the decade since
the first edition of these standards appeared, nothing has
occurred to call into question the basic judgment then
reached: “[T]he most telling argument against jury sen-
tencing is that a proper sentencing decision calls on an ex-
pertise which a jury cannot possibly be expected to bring
with it to the trial, nor develop for the one occasion on
which it will be used.” 2 Related objections have been
made by a variety of commentators and can be summa-
rized as follows:

1. The jury necessarily receives less information than
the court, since no presentence investigation is conducted
for it. Indeed, where the defendant does not take the
stand, the jury will generally have little more than the de-
scription of the offense as provided by the prosecution to
guide it. 3

2. Giving the punishment decision to the jury may un-
dercut the integrity of its determination of the defendant’s
guilt. In difficult cases the temptation may arise for the
jury to compromise the issues of guilt and punishment,
convicting the defendant but imposing a light sentence. #
The end result of such trade-offs is erosion of a basic prin-
ciple of due process: the individual should be convicted of
a crime only where the trier of the fact is convinced
beyond a reasonable doubt.

3. Jury sentencing places the defense in a particularly
awkward position where the proceeding is a unitary
one. 5 Having to argue simultaneously that the defendant
is not guilty and that, if guilty, the defendant should re-
ceive leniency, defense counsel is faced with the proverbi-
al Hobson’s choice: emphasizing the latter argument may
undercut the effectiveness of counsel’s advocacy of the
client’s innocence. In addition, if counsel does present evi-
dence in mitigation of sentence, the client’s character may
thereby be placed in issue, permitting damaging evidence
otherwise inadmissible to be introduced.

4, Sentencing disparities are made inevitable because
the jury is unable to evaluate the case before it with the
knowledge of how similar cases have recently been han-
dled.

5. Experience suggests that jury sentencing results in
the reduced use of probation. This may result either be-
cause a statute does not expressly permit the jury to select
a sentence of probation or because, where the court is em-

2 ABA, SENTENCING ALTERNATIVES AND PROCEDURES, commentary
at 46 (1968).

8 Although the jury may receive information about the offender’s past
record or reputation at trial, much of the information essential to the indi-
vidualized consideration of the defendant will be properly inadmissible at
trial. Thus, jury ing is also incc 1t with standard 18-5.1, which
generally requires a verified presentence investigation. See also Cooper v.
State, 158 Ind. App. 82, 301 N.E. 2d 772 (1973) (noting the inadequate
level of information received by the jury in reaching a sentencing deci-
sion); Fields v. State, 502 S.W.2d 480, 493 (Ark. 1973). Denied informa-
tion, the sentencing jury is prone to reach extreme results in an often hasty
fashion. See State v. Caffey, 365 S.W.2d 607 (Mo. 1963) (sentence of
twenty years for possession of cocaine imposed after total deliberation time
of thirty-five minutes).

4 The NAC standards reach the similar conclusion that “doubts about
the guilt of the accused are resolved by a light sentence.” NAC, CORREC-
TIONS, commentary at 148. A converse phenomenon has been less noted
but is equally possible and injurious to the interests of justice: unable to
decide how to punish the offender, the jury may be unable to reach a ver-
dict on the issue of guilt. See also LaFont, Assessment of Punishment—A
Judge or Jury Function?, 38 TEX. L. REvV. 835, 843-844 (1960); S. RuBIN,
supra note 1, at 148.

5 Stubbs, Jury Sentencing in Georgia—Time for a Change?, 5 GA. ST.
B.J. 421, 428 (1969). '

powered to overrule the jury’s decision, it may feel disin-
clined to reverse what seemingly is an expression of the
community’s judgment. &

6. To the extent that substantive appellate review is
permitted of the jury’s sentence, it is always less effective
than it can be where the appellate court is provided with
a statement of reasons from the sentencing court explain-
ing the sentence imposed.

7. An unfortunate incentive for the preservation of jury
sentencing may have arisen in the aftermath of Chaffin v.
Stynchcombe. " There is a danger, perhaps slight but still
injurious to the appearance of justice, that jury sentencing
may be retained in some jurisdictions to dissuade the de-
fendant from taking an appeal or from seeking a jury trial
on remand. In North Carolina v. Pearce, the Supreme
Court held that a defendant who successfully challenges
conviction on appeal may not be constitutionally subject-
ed to the “hazard of vindictiveness” that would exist if
the defendant could be given a longer sentence were the
defendant again convicted after a retrial. 8 In such cases,
it ruled, the original sentence set a ceiling that could not
be exceeded except in certain exceptional instances where
new information arose after the original sentencing. Inevi-
tably, the question arose whether the Pearce rule applied
as well to a jury sentencing following retrial. In Chaffin, a
majority of the Court said it did not, since the jury, not
knowing of the prior conviction or sentence, could not be
vindictive. In dissent, Justice Marshall pointed out that “a
real possibility” exists in some jurisdictions that the jury
would learn of the prior conviction, particularly since.
jury sentencing is prevalent in rural areas where such a
retrial following a successful appeal may take on the qual-
ity of a “notorious public event.” ® This potential chilling
effect may not rise to the level of a constitutional viola-
tion, but from the public policy perspective of these
standards there is no redeeming feature to jury sentencing
to offset the deterrent that it may represent to the defend-
ant considering an appeal.

A related danger also exists. Where the sentencing
court has the power to override the jury’s sentence and
impose a lesser one, it is likely that the court’s decision
not to override will frequently be made with knowledge
of the prior conviction and sentence. !0 If a danger of
“vindictiveness” against the litigious defendant exists (as
Pearce seemingly found), it is difficult to see why this
danger is any less present in the context of trial court
review of the jury’s sentence than in the situation where

6 See S. RUBIN, supra note 1, at 148. Under Virginia law, the jury is not
authorized to impose a sentence of probation, and observers have found
that the court, which is authorized to mitigate the sentence selected by the
jury, is generally reluctant to set aside the jury’s decision. See Note, supra
note 1, at 973-975. Cf Roman v. Parrish, 328 F. Supp. 882, 885-887 (E.D.
Va. 1971). Even where local law does not restrict the options available to
the jury, it is less likely to be familiar with the available range of
nonincarcerative sentencing alternatives or prison conditions generally. See
part VIII generally.

7412 U.S. 17 (1973).

8395 U.S. 711 (1969).

9412 U.S. at 39-40.

10 Gilbreath, The Constitutionality of Harsher Sentences on Retrial in Vir-
ginia, 62 Va. L. REv. 1337, 1347-1349 (1976). In some cases, the judge at
the second trial was the same as at the first trial. Although this case can be
easily distinguished from that of Chaffin, state decisions have also refused
to invalidate a higher sentence following the second trial in this situation.
See McClung v. Commonwealth, 215 Va. 654, 212 S.E.2d 290 (1975), cert.
denied, 431 U.S. 954 (1977).
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Pearce clearly applies because the trial court directly im-
poses the sentence.

Against these arguments, two themes have been raised
in justification of jury sentencing. First, as the Supreme
Court has noted, a state might find that such a procedure
guarantees the maintenance of ““a link between contempo-
rary community values and the penal system.” !! Second,
a state could determine that “juries are more likely to act
with compassion, fairness and understanding than the
judge.” 12

Although the Supreme Court was careful to make clear
that these were only conclusions that a state might reach
without offending the due process clause (and not posi-
tions that the Court itself endorsed), neither argument ap-
pears convincing when examined with the more critical
scrutiny that a nonconstitutional perspective permits. Both
the “Greek chorus” justification—that is, that the jury can
approximate the role of a community legislature—and the
second hypothesis—that juries are more apt to temper jus-
tice with mercy—make a number of heroic assumptions
about the judgmental capacity, deliberative style, and rep-
resentative character of the typical jury. Evidence sup-
porting either theory is conspicuous by its absence. A
more realistic assessment might be to find the perform-
ance of juries at sentencing highly erratic, sometimes
harsh and punitive, sometimes easily manipulated and sen-
timental. 13

In any event, even if their justifications had validity,
the cost of jury sentencing would remain prohibitively
high, since the retention of jury sentencing both ensures
continued inconsistency and regards the development by
appellate courts of a rationalized body of common law
dealing with the sentencing decision. Compassion in sen-
tencing need not be purchased at a price that necessarily
sacrifices consistency. The common denominator to both
of these justifications of jury sentencing is a sense that the
penalty structure of many penal codes may at times be
overly severe and not in conformity with any common-
sense scale of proportionality among offenses.

A more direct and less haphazard means of achieving
greater congruence between the statutory penalty struc-
ture and contemporary community attitudes exists today
as an alternative to reliance on the jury. A guideline draft-
ing agency patterned along the lines set forth in part III
of this chapter can also seek to maintain a current linkage
between contemporary community values and the penal
system. 14 By specifying relevant aggravating and excul-
pating factors and promulgating different guideline ranges
for offenses it deems of differing gravity, such an agency
can both mitigate the severity of the penal code and
uphold community expectations about the relationship be-
tween society’s values and the penal system—and it can
do so in a way that is far more visible, accountable, and
consistent than a jury system.

Considerations similar to those enumerated above have
in common led the President’s Crime Commission, the

11 Witherspoon v. Illinois, 391 U.S. 510, 519 n.15 (1968).

12 Chaffin v. Stynchcombe, 412 U.S. at 22 (citing Stubbs, supra note 5,
at 426); see also Proffitt v. Florida, 428 U.S. 242, 252 (1976).

13 A survey of Missouri judges has so concluded, emphasizing the
tendency for *‘sentimentality” and the “oratory and personality of an im-
pressive counsel” to play disproportionate roles in the jury’s deliberations.
Jouras, On Modernizing Missouri’s Criminal Punishment Procedure, 20 U.
KaN. CiTy L. REv. 299, 302, 304-305 (1952); see also Stubbs, supra note 5,
at 428-429. : '

14 See standard 18-3.1(c)(iv).

National Advisory Commission, and others to join with
the ABA in rejecting jury sentencing in noncapital
cases. 15 This degree of consensus appears to have had an
impact. Since the first edition of these standards, the
number of states permitting juries to determine sentence
has fallen from thirteen to seven. '8 Even in those juris-
dictions that retain jury sentencing, its continuation is
under review, and the discretion given the jury is general-
ly limited by provisions either authorizing the sentencing
judge to overrule the jury’s sentence !7 or limiting jury
sentencing to occasions when it is requested by the de-
fendant. 18

(C) Statistical Survey

Several statistical surveys have indicated that there is no
evidence of systematic or extensive jury sentencing dis-
parity or severity. See L. Exstrand, and W. Eckert, The
Impact of Sentencing Reform A Comparison of Judge and
Jury Sentencing of Judge and Jury Sentencing Systems
(Eckert, Little Inc. June 1982), Kalven, Harry, The
American Jury (Boston Little Brown Co. 1966).

Results and Conclusions

15 PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINIS-
TRATION OF JUSTICE, THE CHALLENGE OF CRIME IN A FREE SOCIETY 145
(1967); NAC, CORRECTIONS, commentary at 148-149; NCCD, MODEL
SENTENCING AcT §12; ALI, MoDEL PENAL CODE arts. 6 and 7; and
NCCUSL, MODEL SENTENCING AND CORRECTIONS ACT art. 3—all deny a
role to the jury in sentencing. The virtually unanimous conclusion of the
law reviews that jury sentencing is unsound is collected in Note, supra
note 1, at 970 n.3. Nonetheless, jury sentencing has been upheld against
various constitutional attacks. See Spencer v. Texas, 385 U.S. 554 (1967);
Witherspoon v. Illinois, 391 U.S. 510 (1968); Huggins v. Commonwealth,
213 Va. 327, 191 S.E.2d 734 (1972); Vines v. Muncy, 553 F.2d 342 (4th
Cir. 1977); Fields v. State, 255 Ark. 540, 502 S.W.2d 480 (1973); Roman v.
Parrish, 328 F.Supp. 882 (E.D. Va. 1971).

16 Definitional issues, of course, exist as to what is meant by “jury sen-
tencing” where the court retains a power to set aside the jury’s sentence.
But for an analysis of the statutes of the seven jurisdictions said to retain
jury sentencing as of 1976, see Gilbreath, supra note 10, at 1339 n.13 (list-
ing Arkansas, Indiana, Kentucky, Missouri, Oklahoma, Tennessee, and
Texas as retaining jury sentencing, but excluding Virginia). Although Indi-
ana has recently abolished jury sentencing (IND. CODE ANN. § 35-50-1-1
(Burns 1979)), it is probably more appropriate to consider Virginia a “‘jury
sentencing” state in view of the deference given the jury’s determination
by the court. Despite a recommendation of a legislative commission to
abolish jury sentencing, Missouri has recently elected to retain it. Mo.
ANN. STAT. §557.036 (Vernon Supp. 1979). A legislative commission is -
currently considering the Virginia statute.

Some fifteen states and the District of Columbia limit the jury’s sen-
tencing role to capital cases, and some of these confer only advisory, as
opposed to final, authority. Id.

17 See VA. CODE § 19.2-303 (1975). See also S. RUBIN, supra note 1, at
146.

18 Usually, but not always, the jury’s authority is limited to cases in
which guilt has been established by that jury. But see TEX. CRIM. Proc.
CODE ANN. art. 37.07 (Vernon Cum. Supp. 1979). Although Tennessee has
historically permitted the jury to fix sentences even following a plea of
guilty, its statute does limit harsher sentences following a retrial. TENN.
CODE ANN. § 40-2701 (1975). Oklahoma gives the defendant some choice
as to the sentencing authority. OKLA. STAT. ANN. tit. 22, § 926 (West
1958); see also TENN. CODE ANN. § 40-2704 (1975).

Especially objectionable, however, are those systems under which the

. defendant may not waive a jury trial without the prosecution’s consent,
thereby permitting the prosecution to seek to obtain a harsh sentence from
the jury which it doubts the court would grant. It is this aspect of the Vir-
ginia practice which has drawn the sharpest criticism, but which was
nonetheless upheld in Vines v. Muncy, 553 F.2d at 345 (citing Singer v.
United States, 380 U.S. 24 (1965)).
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Are juries more disparate in sentencing? Results based on
the Ansari-Bradley test are reported in Table 1.

There appears to be no evidence of systematic or extensive
Jjury sentencing disparity in these results. We see in the table
that among the general population comparisons the null
hypothesis could not be rejected in any of the six crime
categories. A similar pattern prevailed when the number
of prior convictions was controlled. Among defendants
with no prior convictions, five crime category compari-
sons were made between systems. (There were insufficient
data for a meaningful comparison in the rape category.)
All five tests failed to reject the null hypothesis. This fur-
ther supported the alternative position that the jury
system is not the more disparate of the two. When com-
parisons were made in all six crime categories among de-
fendants with one or more prior convictions, the results
were similar. The null hypothesis could be rejected only
in the aggravated assault category. All remaining com-
parisons failed to reject. This pattern does not support the
contention of widespread jury sentencing disparity.

While the major finding was lack of evidence in sup-
port of greater jury disparity, the exception was also of
interest. The results do indicate greater jury sentencing
disparity in the aggravated assault category. More specifi-
cally, it seems to have occurred when defendants had a
record of prior convictions. What caused juries to be sen-
sitized by these factors is the issue. It suggests that juries
are capable of reacting to a set of circumstances in a way
that produces system disparity. If this be the case, other
combinations may exist that produce the same results.
Identifying these and ultimately the reasons for their
effect merit further inquiry.

Are juries more or less severe in the sentences they
impose? The data shown in Table 2 attempted to answer
that question. These results are remarkably similar to
those reported for disparity. Again, there appeared to be no
evidence of a systematic difference between the two groups.
Among the general population (all subjects), the null hy-
pothesis could not be rejected in any of the six crime cat-
egories. The results were similar when controls were im-
posed for prior convictions status. In those cases where
defendants had no prior conviction, the pattern was iden-
tical. All five tests (there was insufficient data to make a
comparison in the rape category) failed to reject the null
hypothesis of no difference. Where defendants did have a
record of prior convictions, only one category, murder,
showed evidence of a difference between the two sys-
tems. Overall, the sentencing patterns of the judge and
jury systems on this question of severity appear virtually
identical, with sixteen of seventeen comparisons failing to
reject the null hypothesis.

It is important to note those areas in which a difference
was found. The one exception in both the tests for dispari-
ty, aggravated assault, and those for severity, murder,
showed some similarity. Both crime categories involved
imply physical harm to the victum. Furthermore, the sig-
nificant differences occurred among defendants with a
record of prior convictions. This may suggest some of the
conditions under which juries can be sensitized. Potential-
ly heinous crimes in which physical harm is inflicted by
repeat offenders may be one set of circumstances under
which juries show greater inconsistency in their decisions.
This conclusion is highly tentative, however, and must be
verified with additional evidence. But it does suggest a di-

rection for future research in attempting to determine the
viability of the jury’s role in sentencing.

Conclusions drawn from this study must be sensitive to
its limitations. First and foremost, the evidence, that jury
systems are no less consistent does #ot mean that a quali-
tative difference does not exist between these systems.
The reasons for their degree of variance remains unan-
swered. Conceivably, jury discrepancy may be the result
of reaction to those passions and prejudices previously
noted, while judge system variance may be based upon
the “rational” consideration of circumstances. Other ex-
planations are equally plausable. We state only that there
is no evidence of a systematic difference between the two
systems.

Other limitations are equally important. This study used
data from one judicial system for a relatively short period
of time. Furthermore, the analysis was limited to only one
race and gender group (black males). And finally, only six
crime categories were studied. These features were in-
cluded in order to increase control and maximize the gen-
eration of data. But they also had the effect of limiting the
scope of the findings. Conclusions drawn from these re-
sults should be aware of these and other constraints.

The results of this study suggest that jury and judge sen-
tencing systems may not differ in the disparity or severity of
their sentencing outcomes. This should not be accepted as
conclusive evidence that jury sentencing systems are more or
even as compatible with the ideals of a democratic political
system. More information on this and other related topics
must be analyzed before such a determination can be
made. But these results can, and perhaps should, be used
to caution us against abandoning the jury system on the
unverified assumption that it produces extremely disparite
or severe outcomes. This particular “reform” position ap-
pears even less viable from the results of this study. In
fact, a case can even be made for a greater “democratiza-
tion” of the court system by reverting to greater use of
the jury sentencing system. Those eleven states with jury
systems may wish to consider both the results of the study
and this perspective before seeking to change their sys-
tems.

III. Impact on the Armed Forces

(a) Initial Observations

Congress has also directed this commission to comment

on:

(B) The potential impact of mandatory judge-alone sen-
tencing on the Armed Forces, with particular reference to
consistency, uniformity, sentence appropriateness, efficien-
cy in the sentencing process, impact on the rights of the
accused, effect on the participation of members of the
Armed Forces in the military justice system, impact on
relationships between judge advocates and other members
of the Armed Forces, and impact on the perception of the
military justice system by members of the Armed Forces,
the legal profession, and the general public.

In addressing these questions, two observations can be
made about military punishments from a historical point
of view. First, servicemembers may be convicted and
consequently sentenced for offenses which are not nor-
mally considered crimes in the civilian sector. See gener-
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ally Parker v. Levy, 417 U.S. 733 (1979). Second, punish-
ments of servicemembers has been generally perceived
as severe by the civilian sector. See White, The Back-
ground and the Problem, St. John’s Law Review (May
1961). These historical realities dictate that the potential
impact on the Armed Forces not be viewed exclusively
in terms of the individual commander’s need for swift
and certain punishment. In addition, consideration must
be given to the impact such a change would have on the
morale of servicemembers and on the support of the
American people for our military and its critical role in
our society. See generally Earle, Makers of Modern Strat-
egy, p. vii (1942).

At the present time, there is no large scale outcry
from command, the troops or the American people
against court-martial sentences by members or the mili-
tary judge alone. A Naval Audit Report (T10180) sub-
mitted to a Senate Subcommittee on Manpower and Per-
sonnel during Hearings on the Military Justice Act of
1982 did state that commanding officers of Pacific Fleet
units perceived as a major problem “inconsistent and in-
appropriate (less than adequate) sentences” generally by
members. This view was not shared by the other serv-
ices at these hearings or by the majority of witnesses
who testified before the commission.

It must be recognized that the above complaint was
made during a time of peace for the United States. At
earlier times, immediately subsequent to war, the Ameri-
can people have complained that sentences awarded at
.courts-martial were excessively severe. Military Judges
did not impose sentences at that time. Accordingly, the
proposed change does not follow the traditional pattern
for legislative change to our military justice system.

(b) Sentence Consistency, Uniformity, Appropriateness
and Efficiency.
This Commission has been provided some statistics
which reflect the sentences by courts-martial over recent
years. In terms of consistency and uniformity, they tend
to support the conclusion that there is no evidence of
systematic disparity between member and judge-alone
sentencing. This conclusion is also reflected in the earlier
mentioned statistics from the civilian jurisdictions. How-
ever, the military statistics are not sufficiently particular
to permit evaluation in similar cases.!'® Accordingly, to
the extent that sentence disparity exists, this commission
member accepts the rationale of the American Bar Asso-
ciation on this question. A sentencing authority who has
knowledge and experience in similar cases more likely
will impose consistent and uniform sentences. Since the
proposed change will establish as the sentencing author-
ity the military judge who has such experience and
knowledge, it will enhance the consistency and uniformi-
ty of court-martial sentences. The conclusion is especial-
ly true in light of the fact that the 1968 option for judge-
! Supra, n 3.

alone sentencing has significantly reduced the opportuni-
ty for members to participate at all in the sentencing
process.

Sentence appropriateness is generally understood to
depend on the characteristics of the offense and the of-
fender. See Spaziano v. Florida, supra citing Williams v.
New York, 337 U.S. 241, 247-49 (1949). No statistics
have been provided to this commission which would
measure the quality of member or judge sentences in
these terms. However, this member of the commission
agrees with the American Bar Association that the de-
termination of an appropriate sentence turns on more
than the degree of moral approbation which the offense
commands. In the military context, it also requires more
than evaluation of the effect of the offense on discipline
within the local command. “An enlightened sentencing
decision today calls for a sophisticated and informed
Jjudgment which takes into account a vast range of addi-
tional factors, from the likelihood that the defendant will
commit other crimes to the types of programs and facili-
ties which may induce a change in the pattern of activity
which led to the offense. “ABA Standard, supra (1968);
see generally Radine, The Taming of the Troops, p. 220-
256 (1977).

The President has indicated his concern for these ad-
ditional factors in determining an appropriate court-mar-
tial sentence. See R.C.M. 1001(b)}(1), (2), (3), (4) and
c(1)}(B), Manual, supra. Such a decision has increased im-
portance in the military context where the Government
has already expended great amounts of time, money and
other resources in training the service member. See gen-
erally Scowcroft, Military Service in the United States
(1982). This member of the commission believes that a
military judge experienced and knowledgeable in such
matters is better qualified to make an appropriate sen-
tence determination than command officers who are pri-
marily concerned with local matters.2°

The efficiency of the sentencing process will be great-
ly enhanced by the adoption of military judge sentenc-
ing. As the system presently exists, the member must be
instructed in both their findings and sentencing duties by
the judge. Article 36, UCMJ; R.CM. 1005, Manual,
supra. Such a requirement anticipates proper instructions

20 The majority of all groups surveyed, except convening authorities,
generally support this conclusion. The percentage who believe military
Jjudges/court members/no difference can better determine an appropriate
sentence are as follows:

A N MC AF CG Total
CA 25/56/19 36/43/21 24/50/26 37/44/19 43/48/10 31/47/21
SJA 50/18/32 74/ 6/21 76/ 3/21 65/16/20 87/ 0/13 67/11/21
M7 84/ 3/14 90/ 5/ 5 89/ 6/ 6 88/ 0/12 93/ 0/ 7 83/ 3/9
CMRJ 75/17/ 8 60/ 0/40 — 67/ 0/33 100/ 0/ 070/ 7/23
TC 54/18/27 59/19/22 59/22/20 73/20/ 7 75/17/ 8 57/19/24
DC 46/28/26 52/24/23 49/28/23 55/21/25 50/31/19 50/25/25

See Analysis of Questionnaire Data, supra, Section 3(c).
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by the trial judge and proper understanding and applica-
tion by the members. In view of the complicated nature
of sentencing, as compared to the determination of a
fact, significant time and effort must be expended by the
judge in fashioning his instructions, communicating his
instructions and ensuring the members proper under-
standing. Even then, there is no assurance that an inex-
perienced members can follow these instructions without
error. The possibility of error and reversal on appeal
generates additional consumption of judicial and military
resources.

{c) Rights of the Accused

Congress had directed this commission to comment on
the impact of the proposed change on the rights of ac-
cused at court-martial. The proposed change will greatly
reduce, but not eliminate, sentencing by members at
courts-martial. The nature of this deprivation depends to
a great degree on one’s estimation of the value of sen-
tencing by members to an accused.?! This value or inter-
est must in turn be weighed against the benefits to the
accused of sentencing by the military judge.

At the outset, it must be stated that members sentenc-
ing is not the same as sentencing by a jury of one’s peers
in those civilian jurisdictions which still employ this pro-
cedure. See O’Caliahan v. Parker, 395 U.S. 258, 263-64
(1969). Historically, members of a court-martial have
been viewed as delegates or representatives of the com-
mander (see Mitchell, J. The Court of the Connetablie,
(Yale Univ. Press 1947)); later as advisors to the com-
mander (see Winthrop, supra at 447), and finally as a
blue ribbon panel of experts in military and disciplinary
matters. The personal selection by the convening author-
ity, the absence of random selection, the requirement of
superior rank or grade to the accused and lesser number
of members are all attributes of a court of members

21 The majority of all groups surveyed, except defense counsel,
agreed that that mandatory judge alone sentencing would ror deprive
the accused of a substantial right.

Q A N MC AF CcG Total
22 17 26 25 14 21 Y
54 CA 61 70 61 59 67 65 N
17 13 13 16 19 14 0
33 31 18 27 0 29 Y
57 SJA 63 66 74 69 100 58 N
4 3 8 4 0 4 0
20 12 6 24 21 7Y
57 MJ 80 83 94 64 78 80 N
0 5 0 12 0 30
8 30 — 17 0 17 Y
56 CMRJ 92 70 — 83 100 8 N
30 37 34 13 17 31 Y
55 TC 62 59 63 80 75 63 N
8 4 3 7 8 6 0
71 74 80 58 31 67 Y
57 DC 26 24 15 39 69 30 N
3 2 5 3 0 3 0

which prevent such an equation with a jury of one’s
peers.

In reality, an enlisted person has no right no be sen-
tenced by a jury of his peers. Although am enlisted
person has the right to be sentenced by a court. partially
composed of enlisted members, specific: limitations exist.
First, the enlisted member normally ‘may not be ‘a
member of the same unit as the accused. Article 25(c),
UCMI. Second, the enlisted member mormally is senior
in grade to the military accused. Article 25(d)(1], UCMJ.
O’Callahan v. Parker, supra at 263 n.Z. Third, the con-
vening authority, even if requested, meed not appoint
more than one third of the total membership of the court
as enlisted members. Article 25(c)(1), WJCMI. This last
limitation is meaningful, since, with the exception of the
sentence of death, life imprisonment or confinement in
excess of 10 years, all other sentences shall be deter-
mined by a two-thirds of the membership of the court.
Article 52(b), UCMJ.

Member sentencing does have several features which
it shares with jury sentencing. First, sentence is assessed
by persons who are not professional judges who may be
more inclined to be sensitive or compassicnate in deter-
mining punishment. Second, member sentencing is an ex-
pression of group agreement rather than a decision of a
single person. Third, members are from the local com-
munity in which the crime was committed, thus estab-
lishing a more direct link between the community and
the sentencing process. These advantages were not con-
sidered sufficient in most other jurisdictions to warrant a
system of jury sentencing over sentencing by the trial
judge. It is the opinion of this member of the commis-
sion that the same conclusion should be reached in the
military justice system. If member sentencing is viewed
as sentencing by experts, it is also concluded that, on the
basis of experience, qualifications and knowledge, the
military judge is the better and more efficient expert.

Several witnesses before this commission have sug-
gested that the present sentencing option benefits the
military accused by providing an informal mechanism to
check or restrain overly severe sentences by trial judges.
This argument is based on the assumption that military
judges are normally inclined or readily succumb to insti-
tutional pressure to impose excessively severe sentences
at courts-martial. In a similar light, other witnesses have
suggested that the military accused benefits from the
present sentencing option because it systematically pro-
duces excessively lenient sentences. This argument is
based on the observation that military judges today
impose undeservedly lenient sentences so as to avoid the
accused’s election of trial by members which entails
greater time, expense, effort and possibility of reversal.

The historical complaint of excessively severe court-
martial sentences was directed at sentences by members
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during war time. See White, supra. The suggestion that
sentences by military judges are on a broad scale exces-
sively severe is simply not supported by any statistics
provided this commission. Cf. Radine, supra at 190-92.
In this light, the need for such a mechanism is highly
questionable. It also must be noted that the Federal
courts and most civilian jurisdictions do not require such
protection from their judges. In this light, the present
system undermines respect for the military judge and the
confidence placed in him by Congress.

Of course it is quite possible that an individual judge
may in a particular case abdicate his judicial responsibil-
ity and impose an excessively severe sentence or engage
in a pattern of excessively severe sentences. Cf R.C.M.
1001, Manual, supra. In these situations, formal mecha-
nisms for legal review of sentence appropriateness al-
ready exist. The convening authority and the Court of
Military Review are responsible and empowered to take
corrective action (Articles 60 and 66, UCMYJ) as well as
the Judge Advocate General in certain cases, (Article
69, UCMYJ) and the Secretary of each service. Article 74,
UCMLI. It also must be remembered that the Judge Ad-
vocate General is the person empowered by Congress to
certify these officers as military judges, and the pre-
sumption is that he will properly fulfill these responsibil-
ities. Article 26, UCM]J.

The argument concerning the impact of an accused’s
decision to be sentenced by a military judge is somewhat
misleading. It is true that a military judge will generally
- be inclined to impose a more. lenient sentence on those
military accused who save the Government time and ex-
pense in their prosecution. However, the proposed
change does not foreclose an accused from securing a le-
nient sentence on this basis. Presently, the accused must
elect a court of members or a military judge for both
findings and sentence. The proposed change will not de-
prive the accused of his option to be tried by members
for findings and of any benefit in sentencing he may re-
ceive as a result of this decision. Of course, in guilty
plea cases such leverage in the sentencing process will
be eliminated. However, it is the guilty plea itself which
will produce the major savings to the Government and
substantial benefit to the accused in the determination of
his sentence. Cf. Note, Jury Sentencing in Virginia, supra
at 968, 992-93.

The right to members’ sentencing is no more than the
right to gamble on a group of inexperienced or overly
sympathetic laymen reaching a less severe sentence than
a professional judge. Predictions as to sentencing by
members in similar cases are further complicated by the
different members in each court and their lack of knowl-
edge of results in similar cases. In individual cases, the
gamble admittedly may provide the accused with a le-
nient sentence. In other cases, the gamble may not pay

off, and overly severe sentence may be imposed. In
either case, justice, defined as an appropriate sentence,
will not be served.

(d) Participation of Members of the Armed Forces in
the Military Justice System

An additional question has been raised as to the impact
the proposed changed will have on the participation of
members of the Armed Forces in the military justice
system. The proposed change eliminates the members as
a sentencing authority in normal cases where a punitive
discharge may be imposed as a permissible punishment.
These cases involve the more serious offenses and in-
clude all general courts-martial and most special courts-
martial.

The proposed change, however, does not entirely
eliminate participation by members of the Armed Forces
in the military justice system. They still may serve as
members of a court-martial to determine findings in all
cases where an accused does not request trial by judge
alone or where the military judge does not approve such
a request. However, in view of the significant percent-
age of guilty-plea cases, the opportunity for such partici-
pation in the more serious cases will be minimal. Of
course, the members of the Armed Forces may still par-
ticipate in findings and sentence in those special courts-
martial where a bad-conduct discharge may not be im-
posed and in emergency situations. Again, based on sta-
tistics presented to this commission, opportunities for
participation by the members of the Armed Forces in
the military justice system will be rare.

At the present time, such participation in the Navy is
minimal, because approximately 87 percent of all general
and special courts-martial are tried by judge alone. In
the Army and Air Force approximately 50 percent of all
general and special courts-martials are tried by the mili-
tary judge-alone, and the absence of participation will be
greater felt. However, it must be remembered that under
the present Uniform Code of Military Justice it is the
military accused and military judge, not the members of
the Armed Forces, who determine if the latter will par-
ticipate at all in the military justice system. In this sense,
the opportunity for participation even today cannot be
considered substantial.

An additional concern over the diminished participa-
tion of the members of the Armed Forces at court-mar-
tial is the elimination of command or community input
in court-martial sentences. It is true that the proposed
change will significantly reduce the personal role of
members of the command in imposing a sentence. It is
not true, however, that such sentences will be imposed
without consideration of these interests. Under the
R.CM. 1001(b)4, Manual, supra, the trial counsel may
present to the sentencing authority evidence in aggrava-
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tion including evidence of “significant adverse impact on
the mission, discipline or efficiency of the command di-
rectly and immediately resulting from the accused’s of-
fense.” 22 In addition, trial counsel is free to argue such
matters to the sentencing authority.

An additional concern was expressed to the commis-
sion concerning the diminishing role of junior officers at
courts-martial as a result of the proposed change. Since
the modern era of military justice began in 1951, the role
of the judge advocate or military lawyer at court-martial
has increased at the expense of the non-lawyer officer.
The suggestion was made that further elimination of the
non-lawyer officer from the court-martial process would
hamper his development as a leader and his ability in the
future to make grave decisions concerning the lives and
welfare of his men.

Various witnesses before this commission disagreed as
to the degree to which the development of junior offi-
cers would suffer as a result of the proposed change. It
must be remembered, however, that courts-martial are
courts of law established to adjudicate criminal matters.
See Parisi v. Davidson, 405 U.S. 34, 43 (1972). Although
the development of decision-making skill is a vital re-
quirement for an officer in the armed forces, a court-
martial and its procedures cannot realistically be struc-
tured on this basis. To the extent that this need be con-
sidered critical, those courts-martial which deal with
minor disciplinary offenses and punishment should satis-
fy this concern.

(e) Relationship Between Judge Advocates and
Members of the Armed Forces

Another question to be considered by the commission
concerns the impact the proposed change will have on
the relationship between judge advocates and other
members of the Armed Forces. It must be noted that the
proposed change will make the military judge the exclu-
sive sentencing authority in most serious cases. Now,
more than ever, he will be a potential object for improp-
er command influence as well as the subject of commu-
nity dissatisfaction for what are perceived to be inappro-
priate sentences. Of course, not all judge advocates will
be military judges, and the proposed change will only
indirectly impact on the relationship of these judge ad-
vocates with members of the Armed Forces.

At the heart of this question is concern over the con-
centration of sentencing power in military judges rather
than a shared exercise of this power with non-lawyer of-
ficers and senior enlisted members from the command.
Suggestions have been made before Congress and this

22 This manual provision, which became effective on August 1, 1984,
should enhance a military judge’s knowledge of the state of discipline
within the command. See Analysis of Questionnaire Data, supra, Section
3(b) and (d).

commission that such a transfer of sentencing authority
will create unnecessary and unhealthy tension between
the uniformed lawyer and members of the command. At
the outset, it is important to identify the sources of fric-
tion between judge advocates or military judges and
command or its members. In this way, the validity and
significance of the above criticism of the proposed
change can best be evaluated. :

A basic source of tension between these groups is the
struggle for control of the judicial process within the
armed forces. It is a legislative fact that the role of com-
mand or the line officer has steadily decreased at court-
martial, while the role of the judge advocate or military
lawyer has increased. Some members of the armed
forces have viewed this transfer of authority as a dimi-
nution of the disciplinary power of command.?® The
proposed change continues this historical trend and in
some quarters will further exacerbate resentment of the
military lawyer as an unwanted interloper in the discipli-
nary process. '

The tension described above is based on a fundamental
misapprehension as to the nature of a court-martial sen-
tence. It is a criminal judgment of a court of the United
States, not an expression of the will of the command or
its officers in disciplinary matters. See Winthrop, supra at
444-46. While discipline may be affected by these judg- -
ments, command control of the court-martial is simply
not tolerated even when members sentence. Article 37,
UCMLJ.

It is true that the trial judge who will impose sentence
under the proposed change will be a military lawyer not
attached to the local command. In this sense, the local
command or its line officers will be less directly identi-
fied with the court-martial sentence. However, such a
transfer of power can not reasonably be viewed as di-

28 The majority of all groups surveyed agreed that mandatory judge
alone sentencing would not deprive the command of any important
powers. This question was posed in light of the fact that the accused
currently has the option to reject member sentencing.

A N MC AF CG Total
25 11 14 15 9 15 Y
Q58 CA 54 72 65 65 69 66 N
21 17 20 18 21 18 0
10 6 12 7 12 8 Y
Q59 SJA 81 88 73 85 88 8 N
9 6 15 8 0 70
5 0 0 4 7 3 Y
Q62 MJ 90 86 100 92 93 90 N
5 14 0 4 0 70
0 0 — 33 0 7Y
Q61 CMRJ 100 90 — 67 100 9 N
0 10 — 0 0 30
13 4 7 0 -0 9 Y
Q57 TC 76 89 90 73 83 81 N
11 7 3 27 17 10 0
13 6 15 13 0 1Y
Q59 DC 69 71 77 71 94 72 N
18 23 8 16 6 17 0




Commission Recommendations and Position Papers 41

minishing the power of command or as removal of com-
mand from the court-martial process.

A court-martial sentence supports command by impos-
ing legitimate sanctions or punishments on service-
members for violating laws of the United States enacted
by Congress in accordance with the Constitution. It is
these laws which require respect for the authority of
command, obedience to its lawful orders and the mainte-
nance of good order and discipline in our armed forces.
While ‘these goals may be achieved in most cases with-
out resort to coercion, court-martial punishments are a
legitimate means for this country to maintain an effective
fighting force. Whether command officers or a military
judge determines the sentence has no effect on the legiti-
macy of the punishment and, in view of our system of
government, should have no effect on its acceptance by
command or the military community.

A second source of tension between these two groups
is the purported insensitivity of the lawyer to the re-
quirements of good order and discipline in the armed
forces. On the other hand, it has also been said that com-
mand and its officers are insensitive to the demands of
the American people that justice be afforded the Ameri-
can 'serVicemember. The proposed change to judge-alone
sentencing is a continuation of this debate, and its adop-
tion or rejection will not eliminate the tension between
the two groups. _ ’ v

In this regard, several comments are warranted con-
cerning the proposed change. A military judge is a mili-
" tary officer, not a civilian, and it cannot be said that he
is totally insensitive to the demands of good order and
* discipline. In fact, many judge advocates are former line
officers with conimand experience of some type. In addi-
tion, military judges are personally selected by the Judge
Advocate General of each service, and presumably he
selects individuals with some regard for these concerns.
Finally, most, if not all, witnesses before this commission
expressed satisfaction and great confidence in the mili-
tary judges hearing cases in their command. '

Another concern expressed before the commission is
that the proposed change will isolate the military judge
from interaction within the military community. In view
of the prohibition against command influence contained
in Article 37, UCMJ, such an observation possesses
some truth. However, the military judge’s relationship
with members of the Armed Forces must be circumspect
to the extent necessary to insure a fair and impartial ju-
diciary. Of course, it must be remembered that the pro-
posed change does not create the military judge, insulate
him from command influence, or authorize him to
impose a sentence at court-martial. These actions were
taken by Congress in 1968, over 16 years ago. Since all
the witnesses agreed that this system has worked despite

such insulation, an increase in the number of cases will
not greatly exacerbate this problem.

(f) Perceptions of the Members of the Armed Forces,
Legal Profession and The American Public

Throughout American history Congress has expressed
great concern that our system of military justice be per-
ceived as both fair and effective. This concern has been
motivated in a large part by the desire of Congress to
enlist the support of the American people in the raising
and maintaining of an effective armed force. It has also
been tempered by the realities of military life and the re-
quirements for successful military operations. Congress
has responded to their constitutional duties by develop-
ing a military justice system that is perceived by the
American public and command as giving proper defer-
ence to the rights of the individual servicemember and
the legitimate interests of the Armed Forces.

The proposed change does present some significant
problems in terms of perception which must be ad-
dressed. First, since the proposed change would deprive
the military accused of the option of member-sentencing,
it could be viewed as the elimination of an important
right at court-martial. Second, since the impetus for this
change originated with the complaints of certain military
commanders against lenient sentences, it could be
viewed as a commander’s tool for ensuring severe pun-
ishments are imposed at court-martial. Third, since the
number of officers imposing sentence will be reduced to
one, it could be viewed as rendering the court-martial
sentence more vulnerable to improper command influ-
ence. Finally, the American Bar Association in a 1974
resolution recommended a change different from the
proposed change.

Each of the above perceptions conflicts with Con-
gress’ expressed intent to develop a military justice
system which is perceived by the American public and
command as fair and effective. However, close examina-
tion of the proposed change in light of these perceptions
reveals that they are not based on reality or reason.

(1) The proposed change does not eliminate and
should not be perceived as eliminating an important
right of the military accused.?* Instead, it elitminates an

24The responses were mixed as to whether adoption of the proposed
change would appear to deprive an accused of a substantial right.

A N MC AF CG Total

42 38 40 44 36 40 Y

55 CA 44 51 48 38 52 47 N
14 11 11 18 12 13 0

] 48 54 26 49 0 48 Y

58 SJA 44 44 62 47 100 47 N
8 2 12 4 0 50

34 26 22 52 46 35 Y

58 MJ 66 57 72 44 54 59 N
Continued
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archaic procedure once thought adequate to secure his
fundamental right to an appropriate sentence. Indeed,
trial by battle and trial by ordeal were early modes of
procedure in our legal tradition which were undoubtedly
perceived as important rights of an accused in securing
justice. Yet, abolition of these archaic procedures and
their replacement by more civilized and reliable proce-
dures cannot reasonably be viewed today as a denial of
an accused’s right to a fair trial.

It also must be noted that the overwhelming majority
of the States and the Federal courts do not recognize
sentencing by jury in noncapital cases as a right of an
accused in a criminal case. The American public and
members of the Armed Forces who come from these
states or are familiar with the Federal courts will not
perceive the proposed change as affecting an important
deprivation of a military accused’s right to an appropri-
ate sentence.

It is true that sentencing by members has been a tradi-
tion in our Armed Forces for over 200 years. Accord-
ingly, members of our Armed Forces may feel they are
being denied as important right afforded their predeces-
sors at arms. However, it is a fact that thousands of men
received excessively severe punishments by member
courts during World War II. See White, supra. More im-
portantly Congress in forging our modern military jus-
tice system has consistently discarded such traditions
where they no longer served the present needs of com-
mand nor fostered the support of the American public.

(2) The proposed change is not and should not be per-
ceived as an effort to subject a military accused to more
severe punishments at courts-martial. The object of this
sentencing reform is the establishment of a professional
sentencing authority within the military community with
both the expertise and experience to determine appropri-
ate sentences. Such a sentencing procedure is widely ac-
cepted in civilian jurisdictions and was not conceived or
perceived as a method to impose more severe sentences
on civilians. Although some ‘commanders feel that the
peacetime sentences of members are inadequate in terms
of severity, the proposed change is not so narrowly di-
rected. It is also expected that the proposed change will
eliminate excessively severe sentences during wartime, a
common complaint during World War II.

0 17 6 4 0 6 0
36 40 — 17 50 34 Y
57 CMRJ) 64 50 — 83 50 62 N
0 10 — 0 0 4 0
51 49 54 27 33 49 Y
56 TC 40 44 39 60 50 42 N
9 6 7 13 17 9 0
84 80 82 68 44 76 Y
58 DC 14 16 i5 27 50 20 N
2 4 3 5 6 40 0

(3) Another problem with the proposed change is that
it could be perceived as making the court-martial system
more vulnerable to improper command influence. The
reduction of the number of officers who impose a sen-
tence on a military accused will theoretically permit a
convening authority to concentrate his efforts to influ-
ence the sentence on one person. Such a perception ig-
nores a simple reality. The one officer who will sentence
the accused is a professional military judge. Unlike the
officer members of a court he will not be attached to the
convening authority’s command. He will be detailed to
the case by the Judge Advocate General or a delegate in
the military judiciary. He will be qualified for such duty
as a professional military judge and will fully understand
that Congress demands that he render an impartial sen-
tence free of command influence. In this light, the above
perception cannot be given great weight.

(4) It has also been brought to the attention of this
commission that the American Bar Association in 1974
recommended that a military accused be given the
option of selecting sentencing by military judge alone al-
though he was tried by members on findings.?® The basis
of this recommendation was the belief that it was desira-
ble that procedures akin to those in civilian courts be af-
forded in trial by court-martial. However, because of the
desire to avoid the appearance of depriving the accused
of an apparent safeguard, it was not recommended that
his option of having member-sentencing be eliminated.
To the contrary, a Department of Defense Task Force
on Military Justice in 1972 composed of military and ci-
vilians earlier recommended sentencing by military
judge alone.

The resolution of the American Bar. Association was
as follows:

Be it Resolved, that the Uniform Code of Military Justice
be amended to provide for sentencing power to be trans-
ferred to the military judge in all cases, except those in-
volving the death sentence or where the accused prior to
trial before a court-martial with members specifically re-
quests to be sentenced by the court members.

The following report supported this resolution for the
Standing Committee on Military Law: .

When first enacted in 1950, the Uniform Code provided
that all sentencing in both general and special courts-mar-
tial would be done by the members of the court—usually
by a two-thirds vote of the members. The Military Justice
Act of 1968 created the office of “Military Judge”, au-
thorized the use of military judges in special, as well as
general, courts-martial, and provided that an accused

could, under certain conditions, elect to be tried by mili-
tary judges alone. 10 U.S.C. section 816. Many accused

% This recommendation was soundly rejected by all groups surveyed
except defense counsel. See Analysis of Questionnaire Data, supra, Section
4.
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have utilized this election, so that a high percentage of
trials by court-martial take place before a military judge
alone. Thus, military justice has already moved a consid-
erable distance in transferring sentencing from the “jury”
to the “trial judge”—and so has come more in line with
the American Bar Association’s Standards Relating to Sen-
tencing Alternatives and Procedures (Sept. 1968).

However, unlike his civilian counterpart, a military ac-
cused who wishes to have the difficult task of sentencing
performed by the trial judge can only achieve this goal at
the price of waiving trial by jury as to his guilt or inno-
cence. Thus, current military law provides only the alter-
natives of (a) having the court members—i.e., the “mili-
tary jury”—determine both guilt and innocence and the
appropriate sentence or, (b) having the military judge ad-
judicate guilt and impose the sentence.

The recommendation would bring military justice more
into conformity with civilian practice where sentencing is
performed by a trial judge, but a jury may pass on guilt.
At the same time uniformity of sentencing would be pro-
moted, since military judges are, in general, more experi-
enced and knowledgeable concerning rehabilitation and
the other purposes of sentencing than is the average panel
member of a court-martial.

Already a majority of military accused are being sen-
tenced by military judges, since trial by military judge
alone is chosen more often than not. Experience has dem-
onstrated that the sentences imposed by military judges
have been fair and impartial, as recognized both by ac-
cused and commanders. Thus, the recommendation pro-
poses simply to carry further a trend that was begun by
Congress in 1968 and has already proven successful.

Why then not go further and eliminate any right of the
accused to elect to be sentenced by the court members?
The Standing Committee was reluctant to take this fur-
ther step, because it did not seem appropriate to deprive a
military accused of any significant right which he has
under present laws, and his right to be sentenced by the
court members could be viewed by some military accused as
important. They might feel, especially with respect to
military offenses, that the members of the court-martial
would give greater weight to extenuating circumstances than
would a military judge. Furthermore, the majority of ac-
cused persons will be enlisted persons and therefore enti-
tled by statute to request enlisted membership of a special
or general court-martial before which they are brought to
trial. 10 U.S.C. section 825(c)(1). A military judge must be

~a commissioned officer. 10 U.S.C. 826(b). Therefore, if
the recommendation went further and removed the ac-
cused’s right to elect sentencing by the court members, it
might have an especially unwelcome impact upon enlisted
accused.

The recommendation proposes that any election to be
sentenced by the court members be made prior to trial,
just as the accused must make certain other elections prior
to assembling the court members. 10 U.S.C. sections
816(1)(B), 816(2)(C), 825(c)(1). The recommendation deals
only with the statutory amendment that would be neces-
sary to redistribute the sentencing power. However, the
Standing Committee on Military Law would alsc contem-
plate that the Manual for Courts-Martial and other direc-
tives be amended to provide for a pre-sentencing report
system similar to that being utilized in the Federal Dis-
trict Courts and many state courts.

Obviously in making special provision for sentencing
by the court members—the military jury—in capital cases,
the Standing Committee was not taking any position on
the desirability of capital punishment, whether in military
justice or elsewhere. Instead, the Committee’s purpose
was simply to recognize that some existing provisions of
the Uniform Code do authorize capital punishment and
that traditionally special provision has been made for jury
participation in imposing a death sentence.

The previous discussion concerning the nature of the
present “right to member sentencing” indicates that it is
not an important right of the military accused. Enlisted-
member participation is extremely limited in practice, re-
stricted to those persons selected by the convening au-
thority and, to a large extent, creates only the appear-
ance of fairness. A military judge, although a military of-
ficer, is not a member of the command and is especially
trained in concepts such as equal protection under law.

V. Conclusions

(a) Comments on Military Justice Sentencing Policy

The adoption or rejection of the proposed change de-
pends on the sentencing policy of Congress for members
of the Armed Forces. This policy should be consistent
with Congress’ general approach to military justice.
Legislative change over the years has indicated Con-
gress’ concern with both the interests of command and
the rights of the individual servicemember in military
justice matters. Sensitive to the principles of our consti-
tutional democracy, Congress has adopted a compromise
solution which balances these sometimes competing in-
terests. See Hirschhorn, The Separate Community: Mili-
tary Uniqueness and Servicemen’s Constitutional Rights, 62
No. Caro. L. Rev. 177 (1984). It has gradually struc-
tured a system which. in its opinion promotes an effec-
tive fighting force broadly supported by the American
people.

The proposed change once again requires Congress to
determine the optimum balance of these interests to ac-
complish this goal. A significant problem facing this
commission was the fact that majority of witnesses
speaking for command and on behalf of the military ac-
cused favored the present system over the proposed
change. Command favors the present system largely on
the basis that it maintains command or military commu-
nity presence in the sentencing process. The accused
favors the present system on the basis that it provides
him an opportunity to secure a more lenient sentence.
However, both these interests are at odds with the con-
clusion of the overwhelming majority of civilian juris-
dictions that the determination of sentence is a special-
ized judicial function directed at producing a sentence
which is appropriate.

The critical question becomes, what is the sentencing
policy of Congress for members of the armed forces in
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non-capital cases? Does it desire on a systematic basis
community-involved sentences, lenient sentences or ap-
propriate sentences which consider both the offense and
the offender? The present Code and the Manual for
Courts-Martial clearly indicate that the Congress and the
President want court-martial sentences to be appropriate.
See Article 55, UCMJ, R.C.M. 1006(e)(3), Manual, supra;
see generally R.C.M. 1001-1006, Manual, supra.

Certain elements of the present sentencing system are
not consistent with widely accepted procedures for de-
termining an appropriate sentence. They are the use of a
group of laymen as the sentencing authority, the restric-
tion on matters presented to the sentencing authority,
the absence of a probation report and the predominantly
adversarial nature of the sentencing process. In fact, the
present sentencing procedures closely resembles a trial
to determine guilt or innocence, a procedure recognized
as inappropriate and inefficient to determine an appropri-
ate sentence.

The court-martial system in this country has been
criticized from its inception for its failure to adapt to de-
velopments in our civilian criminal justice systems.
These criticisms have come from within the military
community as well as from the civilian community. No
change in our military justice system has ever been
. adopted simply because the practice exists in our civilian
systems of justice. Always, Congress has sought to de-
termine whether the existing system or the proposed
change would secure or maintain a more effective armed
force for the defense of our country.

Sentencing by members is a procedure which is in re-
ality “sui generis” or unique to the armed forces. It has
been the source of harsh criticism of the military justice
system and no longer adequately or efficiently serves the
purposes for which it was originally adopted. If it is
now equated to sentencing by jury, it must be recog-
nized that jury sentencing is not accepted by the vast
majority of civilian jurisdictions as the most appropriate
sentencing authority. If it is now equated to sentencing
by experts, it must be recognized that the military judge
has better qualifications, training and experience to make
sentencing decisions.

A military accused’s present option for member sen-
tencing or judge-alone sentencing was created in 1968. It
was not established in response to complaints that mili-
tary judge sentencing was too severe or that a mecha-
nism was needed to restrain his sentencing power. In-
stead, it was the product of legislative compromise in
the course of the further development of military justice
along the line of civilian practice. The proposed change
is a logical step in this development, since the military
Jjudge has now gained the respect and trust of command,
the accused and the American public. For the above rea-

sons it is concluded that the proposed change to judge-
alone sentencing in non-capital cases should be adopted.

(b) Specific Conclusions

(1) Congress is empowered under the
Constitution to enact the proposed change
and should do so if the proposed change is
consistent with its sentencing policy for
members of the Armed Forces.

(2) The present system of military justice
provides the military accused an option to
request that he be tried and sentenced by a
military judge alone; otherwise he will be
tried and sentenced by members.

(3) The proposed change would provide for
sentencing by a military judge alone in all
noncapital cases to which a military judge
is detailed, regardless of whether his guilt
is determined by a court of members or by
a military judge alone.

(4) In terms of experience in the civilian
sector, the vast majority of jurisdictions
provide for sentencing by the trial judge
alone.

(5) In terms of results in the civilian sector, it
is generally believed that sentence
appropriateness and efficiency are greatly
fostered by sentencing by the trial judge
without adverse impact on the rights of the
accused.

(6) The primary reason for the adoption of
this procedure in the civilian sector is the
nature of the sentencing process which
requires an expertise and experience not
found in a group of laymen called together
for a single occasion.

(7) In terms of impact on the Armed Forces,
the proposed change will foster greater
appropriateness and efficiency in
sentencing without any significant adverse
impact on the rights of the military
accused.

(8) The proposed change will limit, but not
eliminate, participation by members of the
Armed Forces in the military justice
system and it will not significantly
exacerbate relationships between judges
advocates and other members of the armed
forces.

(9) The proposed change will enhance the
perception of the military justice system by
members of the Armed Forces, the legal
profession and the general public.
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(10) The proposed change is consistent with the
sentencing policy of Congress to secure
appropriate sentences by courts-martial.

VI. Recommendations

After careful consideration of the proposed change, it is
recommended that it be adopted. The fact that most ci-
vilian jurisdictions with which the American public and
the American servicemember have experience have
adopted sentencing by judge-alone was an important
consideration. A far more significant consideration was
-the conclusion that the reasons for which these civilian
jurisdictions adopted this sentencing procedure were in a
large part equally applicable to the sentencing policy of
Congress in the military justice system.

It is recommended that certain sections of Senate Bill
2521, 97th Congress, 2d Session, a Bill to Amend to
Chapter 47 of Title 10, United States Code (Uniform
Code of Military Justice) designed to accomplish this
change be enacted. It states:

(d)(2) Section 816 (article 16) is amended—

(2) by striking out clause (3) and inserting in lieu thereof
the following:

“(3) summary courts-martial, consisting of one commis-
sioned officer. '
However, except in those cases of a general court-martial
in which the findings announced include a finding of
guilty of an offense for which that court-martial may ad-
judge the death penalty and those cases in which a mili-
tary judge has not been detailed to the court, a court-mar-
tial shall consist of only ‘a military judge after findings are
announced.”

(f) Section 826(a) (article 26(a) is amended by striking out
the period at the end thereof and inserting in lieu thereof
the following: “and except in those cases of a general
court-martial in which the findings announced include a
finding of guilty of an offense for which that court-martial
may adjudge the death penalty, shall determine and an-
nounce the sentence of the court-martial to which he has
been detailed.”

(p) Section 851 (article 51) is amended—

(1) in subsection (a), by inserting “(if members are re-
quired to determine the sentence” after “on the sentence.”

(2) in subsection (d), by striking out “a military judge
only” and inserting in lieu thereof “only a military judge
pursuant to an approved request by the accused under
clause (1)(B) or (2)(C) of section 816 of this title (article
16):; and

(3) by adding at the end thereof the following new sub-
section: (e) Subsections (a), (b), (c), and (d) do not apply
to the proceedings of a court-martial composed of only a
military judge after the announcement of findings pursu-
ant to the last sentence of section 816 of the title (article
16). During such proceedings, the military judge shall de-
termine all questions of law and fact arising during those
proceedings and shall adjudge an appropriate sentence.”

If the above recommendation is accepted by Congress,
it is also recommended that Congress direct the Presi-
dent pursuant to Article 36, UCMJ, to promulgate sen-

tencing procedures which would permit full sentencing
information to be presented the trial judge. See
Fed.R.Crim.P. 32(c); see also Williams v. New York, 337
U.S. 241 (1949); ABA Standard 18-5, Sentencing Alter-
natives and Procedures (1979).

VII. Rejoinder to the Majority Report

A clear majority of this commission opposes the pro-
posed change to mandatory judge-alone sentencing in all
noncapital cases to which a military judge has been de-
tailed. Many of the concerns of the majority have been
addressed earlier in this report. However, some direct
comment is warranted as to the more important areas of
disagreement.

A significant factor in the majority’s decision is its
conclusion that the present option to be sentenced by
members is an important statutory right which is being
exercised by a substantial number of military accused
from. all services. In part, it supports this conclusion by
the citation of statistics which evidence the frequency of
trial by members; from 9% to 40% depending on the
service. It must be noted, however, that under the
present system an accused must be sentenced by mem-
bers if he elects to have members determine his guilt or
innocence. Consequently, these statistics to some degree
may simply reflect the importance of the present option
with respect to findings.2® Furthermore, the proposed
change does not eliminate this findings option. Accord-
ingly, these statistics do not convincingly establish the
importance of member sentencing to an accused nor do
they so persuasively support rejection of the proposed
change.

A second significant factor in the majority’s decision
to oppose the proposed change is that it would remove
commanders one step further from the disciplinary
system. The majority relies on testimony from senior
military commanders that the separation of command of-
ficers from active participation in the court-martial proc-
ess tends to dilute command responsibility for good
order and discipline, deprive command of immediate
reenforcement of its authority and disrupt unit cohesion.
Several points must be made in this regard.

First, the above testimony more appropriately sup-
ports a conclusion that officers from the local command
should sentence the accused at all courts-martial. How-
ever, Congress rejected such a system in 1968 when it
created the military judge and authorized him to impose
sentence at courts-martial if requested by an accused.

26 See Analysis of Questionnaire Data, supra, Section 3(s).

Percentage of defense counsel who say decisions to request trial by
military judge alone are based primarily upon findings/sentence/no dif-
JSerence considerations:

A N MC AF CG Total
10/62/28 21/57/2 21/57/28 11/65/25 25/56/19 14/60/25

DC
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Moreover, there was little, if any, support for a return to
mandatory member sentencing from the senior military
commanders who testified before the commission.
Second, “the removal of command” rationale does not
provide substantial support for retention of present sen-
tencing option. To avoid on a systematic basis the per-
ceived detriments to commands interests which were
mentioned above, command officers’ participation in the

sentencing process should be on a regular basis or at -

least be controlled by command. The more irregular
their participation and the more it is controlled by the
accused, the less impact it will have in securing these
command objectives. Under the present system, com-
mand officers participate in the clear minority of cases
tried by courts-martial and can be effectively removed
prior to trial on election by the accused. Accordingly,
the present option on a systematic basis does not sub-
stantially promote the interests of command mentioned
above. '

Third, the “removal of command” argument does not
dictate rejection of the proposed change. There was
little, if any, testimony presented to commission which
indicated dissatisfaction with the sentences imposed by
military judges or a broad rejection of their validity by
the military community. The command removal argu-
ment instead is largely a statement of preference which
is based on broader perceptions adverse to the command
which may be drawn by the military community from
the proposed change. These perceptions, as indicated
earlier in this report, are unjustified and can be cured by
education of the military community as to the nature and
purpose of the proposed change.

The proposed change should be adopted.

Minority Report: The Court-Martial Should Have the
Power to Suspend Sentences

S. S. Honigman

Scope of Study .

The Commission was directed to study and provide rec-
ommendations concerning ‘“whether military judges and
the Court of Military Review should have the power to
suspend sentences.” This issue necessarily includes the
questions of whether a court-martial consisting of mem-
bers empowered to adjudge a sentence should have the
power to suspend that sentence in whole or in part, and
which official or entity should be empowered to vacate
a suspeunsion if the suspension is adjudged by the military
judge or court-martial members.

Recommendations ,
" 1. The military judge should be empowered
to suspend, in whole or in part, a sentence
adjudged by him.

2. Where a sentence is adjudged by the
members of a court-martial, the members
should be empowered to suspend, in whole
or in part, a sentence adjudged by them.

3. Permissible conditions for the suspension of
a sentence should include continued good
behavior and adequate performance of
military duties, satisfactory participation
and progress in programs of therapy or
counselling, restitution of the proceeds of
the crime, and specified service of a
military or community nature.

4. Consideration by the appropriate entities
should be given to whether the Manual for
Courts-Martial or Military Rules of
Evidence should be amended to permit or
require the submission of additional
evidence to the court-martial to assist in
the formation of an informed decision
regarding the suspension of a sentence.

5. The court-martial convening authority
should retain his current power to suspend
a sentence in whole or in part.

6. The power to vacate the suspension of a
sentence should continue to reside in the
officer exercising court-martial jurisdiction
over the probationer in accordance with
the procedures currently in effect.

7. The Courts of Military Review should not
be empowered to suspend a sentence.

Rationale

(a) Military Judges
The Uniform Code of Military Justice now recognizes
that complete or partial suspension constitutes a proper
and useful element in the process of framing an appro-
priate sentence. To accord due regard to the nature of
the offense, the individual offender, military exigencies
requiring the return of the offender to duty, such sen-
tencing objectives as retribution, deterrence, rehabilita-
tion and the need to express social condemnation of the
offense and clemency, a suspension may be warranted.
Where those sentencing factors must be weighed in the
first instance by the military judge who adjudges the
sentence, it follows that the suspension power should be
available to the sentencing authority. In the words of
Brigadier General Richard G. Moore, USMC (Ret.), the
power to suspend is a ‘“proper tool for sentencing that
should be given to the military judge.” (Moore Test., at
199)

At the present time, that power is not available. In-
stead, the military judge is limited to recommending that
a suspension be granted by the court-martial convening
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authority. Accordingly, many witnesses with judicial ex-
perience testified that the absence of the power to sus-
pend a sentence could, and in some cases does, prevent
them from adjudging what they determine to be the ap-
propriate sentence. The judicial dilemma created by the
judge’s inability to suspend a sentence was described as
follows by Captain Owen L. Cedarburg, JAGC, USN
(Ret.), current Chief Judge of the Coast Guard Court of
Military Review:
“On a number of occasions . . . I have sat on a case
where I would not say the punitive discharge or the
amount of confinement or forfeitures was inappropriate,
bui I thought the potential for rehabilitation was demon-
strated in the record. Trial judges should have one more
tool available to them in fashioning a sentence appropriate
to the offense and the offender . . .” (Cedarburg Test. at
281)

Similarly, Brigadier General Moore spoke of judges’
“internal agony of saying to themselves a discharge is
appropriate in this case but not an executed discharge
. . .” (Moore Test. at 209) Commander Kevin J. Berry,
USCG, a general court-martial judge, stated that:

“I've had occasions where my sentence would have been
different had I been able to suspend a portion . . . I think
that there are occasions where not only the ability to sus-
pend but the ability to condition a suspension is essential
in formulating a proper sentence for that case.” (Berry
Test. at 327-328)

To the same effect was the testimony of Captain Der-
oucher, JAGC, USN, the former commander of the
.Navy’s second largest trial facility:

“It is obvious that there are going to be a number of cases
that come before any military judge where his honest ap-
praisal of the overall situation is that the sentence ought
to include a suspended portion.” (Deroucher Test. at 300)

Under the current system, the military judge who be-
lieves that “the sentence ought to include a suspended
portion” is limited to recommending such a suspension
to the convening authority. However, as the testimony
showed, the degree to which such recommendations are
adopted varies widely from commander to commander *
and military judges are reluctant to assume that a recom-
mendation will actually result in a suspension. In conse-
quence, witnesses testified that the practical effect of
their inability to suspend led them to adjudge skewed
sentences which they viewed as unduly harsh or unduly
lenient. ** '

Thus, Captain Deroucher testified that his view “is
that [the military judge’s] only proper option is . . . not
to award that portion of the sentence which he would

* Compare, Galvin Test. at 178; Butterworth Test. at 295; with Dunn
Test. at 245.

** Chief Judge Cedarburg also noted that in an effort to frame a
strong, persuasive recommendation for suspension, military judges
have gone so far as to impeach their own sentences, leading to appel-
late reversals of those sentences. (Cedarburg Test. at 289)

otherwise suspend -if he had the power.” (Deroucher
Test. at 300) Commander Berry similarly declared that
“because I cannot count on the convening authority fol-
lowing [my recommendation], in fact I can anticipate
they won’t,” his remedy is to refuse to adjudge those
elements of the sentence which he does not believe
should be unsuspended. As defined by Chief Judge Ce-
darburg, where the suspension power is not available the
alternative “may very well be for the [judge] not to
award a punitive discharge.” (Cedarburg Test. at 291) On
the other hand, Brigadier General Moore testified that
the proper solution for the judge would be to impose the
sentence which would be excessive if executed, recom-
mended suspension, “and sit back and hope.” (Moore
Test. at 209)

I do not believe that the military judge should be re-
quired to “sit back and hope” that an appropriate sen-
tence will result from another’s review of the case. To
the contrary, in the current system which relies upon a
highly trained, professional and experienced judiciary,
the military judge should be able to call upon the com-
plete spectrum of sentencing tools to fashion a sentence
which he believes to be the most appropriate one possi-
ble in light of the proceedings conducted before him.
That ability takes on additional significance in light of
the Commission’s decision (in which I join) to recom-
mend that the jurisdiction of a special court-martial be
increased to include a sentence of one year in confine-
ment.

This conclusion is bolstered by the fact that of the in-
dividuals who might exercise the power to suspend, the
military judge is in a position to do so on the basis of
more than the cold record of trial. Because he has pre-
sided over the trial or plea and proceedings in extenu-
ation and mitigation, he has a unique position, proximity
and perspective from which to evaluate the accused and
the evidence regarding the merits of a suspension. *

* While a number of witnesses asserted that the commander has the
fullest store of information about the accused, including long-term fa-
miliarity with his military performance and possible personal problems
preceding the filing of charges, as well as an opportunity to consult
informally with senior non-commissioned officers or the accused’s
family members, such information would seem to be available to the
junior commander of the accused’s immediate unit, not the more
remote officer exercising general or special court-martial authority.
For that reason, it should be as available to the military judge through
testimony as it is to the convening authority through informal chan-
nels. By the same token, the convening authority’s reliance in reaching
his decision to grant or deny a suspension upon intangible factors or
intuitive decision-making developed in the course of his experience as'a
commander should be mirrored by the military judge’s development of
similar intuitions through his experience in imposing sentences. Finally,
if the military judge grants a suspension in a case where the convening
authority would not suspend, the probationer’s subsequent conduct
should quickly disclose whether or not the suspension was provident.
If the probationer is not capable of abiding by the terms of the suspen-
sion, his misconduct should soon provide good cause for a principled
vacation of the suspension by the convening authority.
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I have reached this conclusion despite the opinion of
several witnesses that it is the commander who can best
evaluate the impact of a suspension (and the return to
duty of the probationer) upeon the mission effectiveness,
discipline and morale of the probationer’s military
unit. ** There can be no question that the commander’s
perspective in view of his responsibility for the fulfill-
ment of the military mission is of paramount importance.
However, the commander’s opinion and the underlying
considerations which bear upon matters relating to the
command can and should be effectively presented to the
sentencing authority through the commander’s advocate,
the trial counsel, at the time that counsel presents his ar-
gument concerning the sentence to the court.

A number of witnesses warned the Commission of the
danger of a system in which the decision of the military
judge to suspend a sentence would lead to conflicts with
a commander who viewed that suspension as improvi-
dent. I do not believe that unacceptable conflicts would
occur if military judges were given the power to sus-
pend. In the first place, some ‘“‘conflict” between the
commander and the courts is inherent in the system as it
is now constituted. Whenever a BCD special or a gener-
al court-martial does not adjudge a punitive discharge,
its decision to return the accused to duty could be
viewed as in “conflict” with the commander’s judgment
that such a discharge was appropriate. (If the command-
er did not seek the imposition of a punitive discharge, he
presumably would not have referred the charges to a tri-
bunal empowered to impose one.) In addition, conflicts
currently exist where the military judge or court mem-
bers recommend suspension but the convening authority
does not follow . that recommendation. Indeed, those
conflicts may impact adversely upon the morale of the
command if they are interpreted as indicating a lack of
regard by the commander for the outcome of the judi-
cial process. Moreover, as noted above the commander
would retain the ability, through the trial counsel, to
make his views concerning suspension known to the
court. I am confident that those views would be given
due weight by the military judge.

- Furthermore, as indicated more fully below, my rec-
ommendations would not deprive the commander of his
own ability to suspend a sentence. Thus, in those in-
stances where considerations of military exigency or
clemency dictate to the commander that suspension is
warranted, he would be able to ensure the outcome that
he deems appropriate. * In recognition of this fact, Com-

** See, e.g, Edwards Test. at 348; Coverdale Test. at
Sennewald Test. at 269; Oaks Test. at 230, 233-234,

* Several witnesses stressed the importance of the principle articu-
lated by then-General Eisenhower that a commander should have the
power to return a soldier to duty to perform a vital military function
despite the sentence of the court-martial. See Edwards Test. at 348-349.
Hodgson Test. at 164.

310;

modore Butterworth stated that he could “live with’ a
system in which both the commander and the military
judge had the power to suspend. :

Because the avoidance of unnecessary conflicts be-
tween commanders and military judges is an important
objective, I do not advocate a proposed middle-gronnd
procedure whereby the military judge would be empow-
ered to suspend a sentence, but the convening authority
in turn would have the power to disapprove the suspen-
sion for good cause stated upon the record, with his de-
cision in turn subject to review for abuse of discretion.
Under such a system strains between the command and
the judiciary could be uvnreasonably magnified. (Cf,
Galvin Test. at 182) It is possible to imagine a scenario
in which a commander’s action overruling a suspension
by the military judge would itself be promptly overruled .
upon subsequent judicial review.

In sum, I believe that as long as the commander re-
tains three essential prerogatives—to vacate a suspension
for cause in light of the probationer’s subsequent miscon-
duct; to suspend a sentence himself for reasons of mili-
tary exigency or clemency; and, through counsel, to ac-
quaint the court with his arguments against suspension—
his legitimate interests Wwill not be impaired if the power
to suspend is also extended to the military judge.

Nor do I believe that such an extension of the power
to suspend will materially impact upon the commander’s
support for the UCMI and military judges. Instead, I am
confident that military judges can be relied upon to rec-
ognize the need to exercise appropriate restraint in
reaching the decision to suspend (see Cedarburg Test. at
281), and in the conditions of suspension that they will
impose. (See Berry Test. at 327-328)

Finally, it is appropriate to note that granting military
judges the power to suspend should not be regarded as a
step toward a general reduction in the quantum of pun-
ishment adjudged by courts-martial. To the contrary, as-
suggested by Captain Deroucher and Commander Berry,
the net result may be “somewhat harsher sentences with
portions suspended” (Berry Test. at 328-329) and
“longer sentences, more discharges being adjudged with
that increase being suspended.” {(Deroucher Test. at 300)
Of course, the imposition of those additional elements of
punishment would ultimately depend upon the proba-
tioner’s performance during the term of the suspension.

(b) Court-Martial Members

While it has been argued that the suspension power
would be appropriate for the military judge but not for
court members, such a distinction has only superficial:
merit. The same considerations which militate in favor
of allocating the power to suspend to-the military judge
apply where the sentencing authority resides in the:
members of the court-martial. In those cases where court
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members are entrusted with the responsibility for ad-
judging a sentence, there is no reason to suppose that
they will be unable to employ the additional power to
suspend circumspectly and appropriately. Moreover, a
two-tier system in which military judges but not court
members could take suspension action favorable to the
accuséd might be subject to constitutional attack as pro-
viding an impermissible - incentive to the accused to
waive his right to a jury trial.

(c) Conditions _

I do not anticipate that empowering courts-martial to
suspend sentences would require the creation of military
probation departments or probation reports or otherwise
lead to excessive consumption of military resources. The
recommended conditions for suspension lend themselves
to supervision through the probationer’s usual chain of
command or through the director of a counselling or
therapeutic program. With respect to continued good be-
havior or performance of military duties, the probation-
er’s “probation officer” will be his senior NCO (see, e.g.,
Berry Test. at 334), while his failure to comply with the
requirements of an alc¢ohol or drug-abuse program or to
make restitution can readily be reported to his com-
mander.

(d) Evidentiary Concerns

Judges and commanders alike testified that under the
current Military Rules of Evidence the court was unlike-
‘ly to receive certain evidence which would assist it in
developing a fully informed opinion as to the propriety
of suspending a given sentence. Among such matters
noted were prior non-judicial punishment, medical or
chemical-related conditions and the like. I share those
witnesses’ concern that the decision to suspend be based
upon a full development of the pertinent facts. However,
this issue should probably not be addressed by statute.
Nor was the record sufficiently developed concerning
the particular procedural changes that may be required.
Accordingly, I recommend that the appropriate entities
responsible for the Manual For Courts-Martial and the
Military Rules of Evidence be tasked with formulating
the necessary amendments thereto in order to effectuate
an informed exercise of the suspension power by military
judges and court members.

(e) The Convening ‘Authority

As recognized above, considerations of clemency or
military - exigencies relating to the performance of the
military mission. may properly lead the convening au-
thority to suspend a sentence where that suspension is
not accomplished by the military judge or court mem-
bers. For that reason, the convening authority should
retain his current power and prerogative to suspend a

sentence in whole or in part, and to impose conditions
upon such suspension.

(f) The Courts of Military Review

Because the Courts of Military Review are limited to a
review of the record and because the passage of time re-
duces the effectiveness of an appellate suspension as an
aid toward rehabilitation, the Courts of Military Review
should not be empowered to suspend a sentence.

(g) Vacation of Suspension

In recognition of the convening authority’s responsibility
for mission effectiveness, discipline and morale, he (as
opposed to a military judge) should be the appropriate
authority to exercise the power to vacate a suspension.
In that regard, the current procedures for vacation of
suspension appear to be adequate.

STEVEN S.
HoNIGMAN

What Should Be the Elements of a Fair and Equitable
Retirement System for the Judges of the United States
Court of Military Appeals? *

In considering this question, the Commission examined
the elements of existing retirement systems of United
States courts. Additionally, the Commission reflected
upon what should be the elements of a retirement system
which would be fair objectively; which would be equita-
ble in comparison to other important Federal courts; and
which, at least, would not be a negative factor to a can-
didate for appointment to the bench of the Court of
Military Appeals. '

Existing Retirement Systems

Article III Courts

There are three circumstances under which a judge or
Justice on an Article III court may leave regular active
service on the bench and continue to receive a lifetime
salary: (1) He may resign his office at age 70 with at
least 10 years’ service in office and receive a lifetime
salary equal to that he was receiving when he resigned.
28 U.S.C. § 371(a). (2) He may retain his office but retire
from regular active service, either at age 70 with at least
10 years’ service in office or at age 65 with at least 15
years’ service in office, in which event the judge contin-
ues to receive the salary of the office. 28 U.S.C.
§ 371(b). (Thus, a retired judge continues to be eligible
for any increases provided by Congress for the office
from which he is retired, see Reviser’s Note, 28 U.S.C.

* Position Paper prepared for the Commission by Working Group
member, Robert Mueller.
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§ 371). (3) He may retire from regular active duty if he
becomes permanently disabled from performing his
duties: if he has served 10 years, he continues to receive
the salary of his office; if he has served less than 10
years, he receives one-half the salary of the office. 28
U.S.C. §372(a).

Also, there is a rather complex system of annuities for
survivors of certain judicial officials of the United States,
among them judges and Justices of Article III courts
(and including, as well, judges of United States District
Courts for the Districts of the Canal Zone, Guam, and
the Virgin Islands). 28 U.S.C. § 376. Chief among the
system’s provisions is that for computing the amount of
annuity, found in 28 U.S.C. § 376(1)(1). Thereunder, the
annuity of a widow or widower of a judicial official
shall be in an amount equal to the sum of 1%% of the
average annual salary, including retirement salary,
during the three years in which such salary was the
highest, multiplied by the total of: (1) the number of
years of creditable service as a judge or Justice of the
United States or of the District Court of the Canal
Zone, Guam, or the Virgin Islands; as a Director of the
Administrative Office of the United States Courts; as a
Director of the Federal Judicial Center; or as an admin-
istrative assistant to the Chief Justice of the United
States; plus, (2) the number of creditable years as a Sena-
tor, Representative, Delegate, or Resident Commissioner
in Congress prior to assuming the responsibilities in the
first category; plus, (3) the number of creditable years in
honorable service on active duty in the Army, Navy,
Air Force, Marine Corps, or Coast Guard which are not
counted for retirement or retired pay from such service;
plus, (4) the number of years, up to fifteen, of creditable
service as an “employee”, as defined in 5 U.S.C. § 8331
(including, through 5 U.S.C. § 2105, individuals appoint-
ed in the civil service by the President or a Member of
Congress), prior to assuming the responsibilities in the
first category. The annuity shall also include %% of
such average annual salary, multiplied by the number of
years of any prior creditable service in any of these cate-
gories not applied under the above formula. Notwith-
standing, the annuity shall not exceed 40% of such aver-
age annual salary of the three years during which the
salary was the highest.

Article 1 Courts

~Judges in Territories and Possessions. Judges of the United
States District Courts in United States Territories and
Possessions are appointed to terms of 8 years. There are
three situations in which such a judge is entitled to re-
ceive retirement pay.

First, the judge may resign his office at age 70 if he
has at least 10 years’ service on that bench or at age 65
if he has at least 15 years’ service and receive a lifetime

salary equal to that which he received when he resigned
office. He is entitled to cost-of-living increases under 5
U.S.C. § 8340, provided that the salary or the amount
payable to him shall not exceed 95% of the salary of a
U.S. District Judge in regular active service. 28 U.S.C.
§ 373.

Second, if the judge is removed for disability or is not
reappointed by the President, he is entitled at age 65 (or
whenever he leaves office if then older than 65) to a life-
time salary equal to his salary when he left office, if his
judicial service aggregated at least 16 years. If he has
less than 16 years’ service but at least 10 years, then he
is entitled to the portion of his full salary at the time he
left office which is in proportion to the ratio that the
number of years served is to 16. 28 U.S.C. § 373.

Third, by omission in the statute of any provision ap-
plying to a judge who fails of reappointment and has less
than 10 years’ service, apparently he may claim only
whatever is his entitlement as a Civil Service employee.

United States Tax Court. Judges of the United States
Tax Court are appointed to 15-year terms. 26 U.S.C.
§ 7443(e). Such a judge is paid the same salary as is a
U.S. District Judge. 26 U.S.C. § 7443(c)(1).

A judge of the Tax Court may elect either to remain
under the Civil Service retirement system or to go under
the court’s retirement system established by statute. If he
elects the latter, there are four circumstances under
which he may retire and receive a lifetime salary: (1) He
must retire at age 70. 26 U.S.C. § 7447(b)(1). (2) He may
retire at age 65 with at least 15 years’ service. 26 U.S.C.
§ 7447(b)(2). (3) He may retire, regardless of age, if he is
not reappointed at the expiration of his term, provided
he has served as a Tax Court judge for at least 15 years
and provided he has advised the President of his willing-
ness to accept reappointment. 26 U.S.C. § 7447(b)(3). (4)
He must retire if he becomes permanently disabled from
performing his duties. 26 U.S.C. § 7447(b)(4).

The retired pay of a judge retiring under any of the
first three options is determined by the following pro-
portion: his retired pay is to his full pay as his number of
years is to 10, provided that retire pay cannot exceed
full pay. 26 U.S.C. § 7447(d)(1). The statute, in referring
to the full pay in the proportion, uses the phrase “during
any period,” so apparently the retired pay increases if
the full active pay increases. A judge who retires under
the fourth, disability, option receives full pay if he has
served on the court for at least 10 years, and half pay if
he has served less than 10 years. 26 U.S.C. § 7447(d)(2).

A rather complex system of annuities to widows and
dependent children of Tax Court judges is established in
26 U.S.C. § 7448. The principal provision of this system
is subsection (m), which sets out the computation of an-
nuities of the surviving spouse. Essentially, it tracks the
formula relating to Article III judges and Justices. The
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annuity shall be in the amount equal to the sum of (1)
1Y% of the average annual salary received by the judge
for judicial service or any other allowable service during
the period of 3 consecutive years in which that salary
was highest, multiplied by: the sum of the years of judi-
cial service; the years of prior allowable service as a
Senator, Representative, Delegate, or Resident Commis-
sioner in Congress; the years of prior allowable service
as a member of the Armed Forces, not exceeding 15;
and, the years of prior allowable service as a congres-
sional employee; and (2) %% of such average annual
salary multiplied by any other prior allowable service.
Notwithstanding, the annuity shall not exceed 40% of
such average annual salary.

United States Claims Court. Judges of the United
States Claims Court are appointed for a term of 15 years
and receive a salary as determined under the Federal
Salary Act of 1967. 28 U.S.C. § 172. When Congress
created this Court in the 1982 reorganization under the
United States Court of Appeals for the Federal Circuit
(an Article III court), it did not include in the statute
any retirement provisions, because it intended in the near
future to address all retirement systems of Article I
courts. Consequently, judges of the Claims Court may
claim only whatever is their entitlement as a Civil Serv-
ice employee.

United States Court of Military Appeals. Judges of the
United States Court of Military Appeals are appointed
for terms of 15 years and are paid the same salary as are
judges of the U.S. Courts of Appeals. 10 U.S.C.
§ 867(a)(1).

When a judge of the Court of Military Appeals re-
tires, his pension is computed under 5 U.S.C. § 8339(a),
the. provision setting forth the retirement formula for
Civil Service employees—except that the judge’s years
on the court, as well as any years as a Member- of Con-
gress, as a congressional employee, and in military serv-
ice (up to 5 years), are figured at the rate of 2%% of his
average pay for those years. 5 U.S.C. § 8339(d)(6). Com-
bining these provisions, then, the retirement annuity for
a judge of the Court of Military Appeals is computed
using the following formula: (1) 2% % of his average
pay multiplied by the number of years on the court, as a
Member of Congress, as a congressional employee, and
in military service (up to 5); (2) 1%% of his average pay
multiplied by the number of years of total service which,
when added to the first category, does not exceed 5; (3)
134% of his average pay multiplied by the number of
years of total service that exceeds 5 but does not exceed
10; plus (4) 2% of his average pay multiplied by the
number of years of total service which, when added to
the first category, exceeds 10.

There is no special survivor’s annuity for judges of the
Court of Military Appeals, apart from provisions apply-
ing generally to Civil Service employees.

Discussion

Elsewhere in this report, the Commission has recom-
mended that the United States Court of Military Appeals
be reestablished under Article III of the Constitution of
the United States. Should that recommendation be fol-
lowed, the question of what should be the elements of a
fair and equitable retirement system for the court would,
thereby, be resolved. Accordingly, the discussion here of
that question and the recommendation which follows as-
sumes that the court remains established under Article I.

The United States Court of Military Appeals is the
only court established under Article I of the Constitu-
tion which is exclusively an appellate court: The United
States Tax Court performs both trial and appellate func-
tions, and United States District Courts in U.S. Territo-
ries or Possessions and the United States Claims Court
are exclusively trial courts. Indeed, possibly in recogni-
tion of this unique status, active judges of the Court of
Military Appeals are paid at the same rate as are judges
of U.S. Courts of Appeals—a rate higher than that appli-
cable to judges of any other Article I court. The com-
mission views this as a factor of some importance in
favor of affording the Court of Military Appeals a
system of retirement favorable in comparison to other
Article I courts.

It appears that the Article I court with the most fa--
vorable retirement system is the Tax Court. That system
strikes a balance between the more generous system of-
fered Article III judges and Justices and the less gener-
ous system offered other Article I courts. Moreover,
considering other factors such as term of appointment,
level of salary, and level of practice referred to earlier,
this balance seems to be a reasonable and objectively fair
one.

Moreover, considering the nature of the litigation in
the Court of Military Appeals, it appears that it is entire-
ly appropriate for a retirement system for the judges of
that court to be similar to that available to judges of the
Tax Court. The Court of Military Appeals hears discre-
tionary appeals from individual appellants convicted of
crimes of the most serious nature. Some of the courts-
martial records filed for review in the court involve of-
fenses of a uniquely military nature, such as disobedience
of superiors, unauthorized absence, and assault on a su-
perior; in a military setting requiring discipline and re-
sponse . to authority, these violations of the Uniform
Code of Military Justice are critical to the ongoing abili-
ty of the Armed Forces to accomplish its mission. Addi-
tionally, much of the court’s docket is composed of cases
involving crimes recognized in civilian jurisdictions as
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serious threats to the peace and security of the commu-
nity, such as robbery, rape, and murder. The Commis-
sion notes that a high proportion of the court’s petition
docket involves offenses directly or indirectly related to
drug abuse, and crimes of this nature, of course, affects
both the ability of the military to respond and the peace
and security of the military living community.

Additionally, the Court of Military Appeals answers
questions certified to it by the various Judge Advocates
General in cases in which the decisions of Courts of
Military Review raise questions of great and sweeping
importance to the practice of law by military attorneys
and, frequently, to the day-to-day operation of the
Armed Forces.

In short, the Court of Military Appeals is a court
whose judges have particular impact on the practical
ability of the United States defense apparatus to perform
as needed and as anticipated. The importance and pres-
tige of this court apparently was anticipated when the
Congress established the Court of Military Appeals in
1951 and set the pay level for the judges equal to that of
judges of the U.S. Courts of Appeals. Accordingly, it is
fully appropriate for the retirement system for these
judges to reflect this importance and prestige. While the
system recommended is not parallel to that available to
Courts of Appeals judges—and thus would preserve the
distinct position of Article III courts in the Federal judi-
cial scheme—it does, and should, approach that level.
Recent legislation providing for direct discretionary
review in the Supreme Court of the United States of
cases reviewed by the Court of Military Appeals further
reflects the importance of the Court of Military Appeals
to the military’s criminal justice system and to the entire
country.

For these reasons, the Commission respectfully recom-
mends that, if the Court of Military Appeals is not rees-
tablished under Article III of the Constitution of the
United States, the retirement system for the judges of
that court be changed to parallel that available to judges
of the United States Tax Court.

Retirement for U. S. Court of Military Appeals Judges
Colonel Kenneth A. Raby

Captain Edward M. Byrne and Colonel Charles H.
Mitchell concur in this paper.

All members of the Commission agreed that the cur-
rent retirement system for judges of the United States
Court of Military Appeals (COMA) was inequitable
when compared with that of other Federal judges, and
would be a negative factor for inducing top qualified
candidates to compete for future appointments to the
Court.

The other Commission members support the Court’s
reconstitution as an Article III court, which would vest
the judges of COMA with a retirement system similar to
that of other Article III judges. In the alternative, the
other Commission members favor a retirement system
for the judges of COMA which parallels that of judges
of the U.S. Tax Court.

The undersigned for reasons elsewhere discussed be-
lieve COMA should remain an Article I court. More-
over, we believe the Court’s retirement system should
not merely mirror that of the Tax Court, but should be
tailored to meet certain specific personnel objectives.
These objectives include (a) attracting a number of top
quality candidates to compete for any available appoint-
ment to the Count; (b) providing a reasonable level of
retirement compensation for a judge who completes an
initial 15 year term of office to insure his or her judicial
independence and freedom from having to obtain reap-
pointment in order to obtain substantial retirement bene-
fits; (c) providing an incentive, while preserving judicial
independence, for a judge of the Court to seek reap-
pointment beyond the initial 15 year term of office and
to serve in that new term for at least two years before
retiring; (d) providing reasonable financial security for
physically disabled judges and for widows and widowers.
of deceased active service judges, and; providing a
system where the retirement compensation, if any, of
any retirement eligible COMA judge who in the future
is relieved from duty by the President, due to malfea-
sance or misfeasance of office, may be subject to final
Congressional determination.

Considering the above objectives, the undersigned rec-
ommend consideration of the following retirement con-
cept for COMA judges:

1. Mandatory retirement at age 70. Minimum
retirement age of 65, except in the event of
retirement for 100% physical disability.

2. If the judge is of mandatory retirement age
and has 10 years or more, but less than 15
years, of active judicial service on the
Court, retirement compensation shall be
calculated at 75% of his or her average
annual salary based on his or her three
highest salary years on the Court.

3. If the judge is of minimum retirement age
or older, and has at least 15 years, but not
more than 17 years, of active judicial
service on the Court, retirement
compensation shall be calculated at 80% of
his or her average annual salary based on
his or her three highest salary years on the
Count.
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4. If the judge is of minimum retirement age,
or older, and has over 17 years of active
judicial service on the Court, retirement
compensation shall be calculated at 100%
of his or her three highest salary years on
the Court.

5. In the event an active judge who is not
otherwise eligible for judicial retirement is
retired by the President for permanent
physical or mental disability which
prevents him or her from effectively
performing the duties of office, said judge
shall, if or upon reaching minimum
retirement age (age 65 or older) be entitled
to retirement compensation calculated at
75% of his or her salary, as that salary is
calculated on the effective date of the
judges retirement. If, however, at the time
of the judge’s retirement for reason of
physical or mental disability, it is
determined by the President that the judge
is 100% physically or mentally disabled,
the judge shall be immediately entitled to
receive retirement compensation based on
100% of his or her average annual salary,
regardless of the judge’s age, length of
active judicial service or eligibility for any
other form of judicial retirement. Average
annual salary shall be based on the judge’s
three highest salary years on the Court.
But, if the judge has served less than three
years, average annual salary shall be the
same as the annual salary received by the
judge on the date of his or her retirement
for disability. The Department of Defense
shall publish the formula to be used in
determined 100% disability.

6. In the event a judge is removed from
office by the President for malfeasance or
misfeasance of office, he or she shall be
ineligible to receive retirement pay based
on his or her active judicial service,
regardless of eligibility status, unless
legislation is enacted within 365 days from

the date of the judge’s removal authorizing
such retirement benefits in whole or in
part.

7. The annuity of a widow or widower of an
active service judge of the Court, who has
served at least 3 but not more than 15
years of active judicial service, shall be in
an amount equal to 40% of the annual
average salary of the judge based on his or
her three highest salary years on the
Court.

8. The annuity of a widow or widower of an
active service judge, who has served over
15 years in an active judicial status, shall
be in an amount of 45% of the average
annual salary of the judge, based on his or
her three highest salary years on the
Court.

9. Retired judges of the Court thereafter
should be entitled to cost of living
increases. Such increases could be based on
formulae patterned after 5 U.S.C. § 8340.
Further, COMA judges should be given
the option (as are Tax Court judges) to
elect to remain under the Civil Service
Retirement System, which a few might do
if they had a substantial period of prior
military or Federal service.

It is believed that the above concept is reasonable and
equitable. It should effectively accomplish the purposes
above discussed.

Article Il Status of COMA

Colonel Kenneth A. Raby ;

I cannot support the majority in their recommendation
for Article III status for the United States Court of Mili-
tary Appeals (COMA) because:

a. I do not believe we can ensure, even by
careful legislative drafting, that COMA
will not expand the current scope of its
jurisdiction if it obtains Article III status.
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b. The Commission has not had time to
exhaustively study the impact of such a
jurisdictional expansion, or to examine the
effect that such an expansion would have
on the structure of the Courts of Military
Review. For example, if COMA should
expand its jurisdictional claim over
administrative or nonjudicial personnel
actions involving servicemembers, would it
also claim new fact finding powers, would
it operate solely to resolve issues of law, or
would it remand such cases to subordinate
courts for resolution of controverted issues
of fact? What resource costs could result
from such an expansion? Who would bear
the burden of such costs? How would such
action impact on long-term combat
readiness?

- ¢. There is no guarantee that the judiciary
would award the functions of COMA the
proper priority. Thus, in my view, it could
not be guaranteed to the satisfaction of the
Department of Defense that as an Article
III court, COMA would receive an
adequate staff and budget to accomplish its
important judicial review functions.
Moreover, as an Article III court, COMA
judges could be assigned to perform
certain other judicial duties within the
Article III court system that could
interfere with their judicial role in the
military justice system.

KENNETH A. RABY
Colonel, JAGC
Commission
Member

XIII. PAPERS ON MULTIPLE ISSUES

Individual Statement of Steven S. Honigman

My recommendations and reasoning concerning the mat-
ters within the Commission’s Charter are fully set forth
in the Commission’s report or minority position papers. I
am in wholehearted agreement with the Commission’s
positive view of the military justice system and its prac-
titioners. This statement will identify several additional
matters which were the subject of testimony before the
Commission and which merit the reader’s attention.
Significantly, the testimony does not support a con-
cern that the procedural and substantive rights incorpo-
rated in the military justice system are disproportionate-

ly weighted in favor of the accused or unreasonably in-
hibit the proper functioning of the command. To the
contrary, commanders who appeared before the Com-
mission expressed satisfaction that the system allows
them to achieve their legitimate objectives regarding
order, discipline and the military mission.
For example, Lieutenant General Jack Galvin testi-
fied:
“I think it [military justice] is responsive to commanders’
needs. I think it is also responsive to the needs of the sol-
dier. I think it’s responsive to the needs of the accused. I
think it’s responsive to the needs of the complaining wit-

ness or the complainant. I think it’s entirely responsive. I
think it’s a very good system.” (Galvin Test. at 179)

* * * * *

“I think the current Code of Military Justice is a very fine
code. It allows me every last drop of authority that I
should have. I have all the disciplinary tools that I need.”
(Galvin Test. at 186)

Similarly, Major General Robert C. Oaks stated:

“I am very comfortable with our system of protecting the
rights of individuals and with assuring that those rights
are protected in a way so that people perceive that their
rights are protected while still having sufficient power to
enforce the rules of discipline that are necessary for good
order in the military. So I'm really quite satisfied with the
system that we have.” (Oaks Test. at 238)

To the same effect was the testimony of Lieutenant
General Robert F. Coverdale (pp. 309-310) and Col.
William W. Crouch (p. 221).

However, the testimony disclosed three areas in which
further improvement of the system appears to be advisa-
ble.

The first relates to nonjudicial punishment under Arti-
cle 15. Many commanders suggested that the role of
nonjudicial punishment as a disciplinary measure would
be enhanced if the extent of the authorized punishment
were increased, provided that the increase were coupled
with a reduction in the recording or use of Article 15
proceedings as a predicate for future punishments. See,
e.g, the testimony of Brigadier General Donald W.
Hansen (pp. 108-109; 112-114); Brigadier General Ray-
mond W. Edwards (p. 356); and Lieutenant General
Walter F. Ulmer, Jr. (p. 259). Such a change would be
consistent with the Commission’s preference for dispos-
ing of offenses at the lowest adjudicatory level which
underlies its recommendation for expanding the confine-
ment jurisdiction of the special court-martial. By the
same token, an offender who receives increased punish-
ment under Article 15 would avoid the stigma of a
court-martial conviction by a summary court.

Second, a number of witnesses commented that at cer-
tain commands the selection of members for service on
courts-martial excludes the most capable officers from
such service and, instead, officers of recognized lesser
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quality or value to the command are chosen. This situa-

tion was identified by Colonel Donald Strickland as fol-

lows:
“[I]t has been my experience from the Air Force that
court members unfortunately usually are not the best and
the brightest officers on the base. My particular experi-
ence has been primarily in tactical air command, where it
is very rarely and often impossible to get a fighter pilot to
sit on a court. They are exempted.” (Strickland Test. at
135)

Vice Admiral Robert Dunn agreed that, “Our tenden-
cy is to assign as court members those who as you sug-
gest really don’t have much else to do anyhow, and they
don’t have much else to do because they don’t have the
confidence in doing that job well.” (Dunn Test. at 244).

To the extent that the ablest potential jurors are ex-
cluded from service upon courts-martial, the military
justice system will suffer. With respect to the fairness of
verdicts and the appropriateness of sentences, the system
will and should benefit from the contribution of its most
capable members. Admiral Dunn suggested that fashion-
ing the remedy to this problem is a subject for the lead-
ership of the services rather than the legislature. (Dunn
Test. at 244) He is correct that the services should do
everything possible to prevent the exclusion of the “best
and brightest” officers from courts-martial panels. How-
ever, in my view the existence of this practice argues in
favor of instituting a form of random selection of court-
martial members, subject to rules designed to ensure that
the panel will reflect an appropriate mix of rank, age and

. service arm, and will exclude potential jurors who are
junior in rank to the accused or who have a history of
disciplinary infractions. .

Third, as Captain Byrne points out, the testimony
demonstrates the need for consideration of appropriate
means to guarantee that civilians providing essential
technical support for the military services will not aban-
don their posts in times of emergency or war.

Finally, I believe that it is appropriate to underscore
the importance of perceptions about the military justice
system. As Generals Lindsay and Oaks pointed out, the
soldier’s perception that military justice is fair is a vital
element in his or her willingness to submit to military
discipline:

“Col. RaBY. Is the perception . . . of soldiers . . . con-

cerning the military justice system important in the over-
all morale?

LtG LiINDsAY. Absolutely.” (Lindsay Test. at 224)

* * * * *

“Mg. OAks. “You know, we talk about discipline. I've
said this before, people have to perceive it as a fair system
. . . So you have to say that this is a very positive thing
from a discipline point of view and not just from a human
rights point of view. From a discipline point of view, and
I really worry about any step that is going to undermine
that perception.” (Oaks Test. at 234-235.)

In reviewing the recommendations of the Commission,
and any revisions to the Uniform Code of Military Jus-
tice system which may be proposed in the future, Con-
gress should closely consider whether those changes will
materially reduce or enhance the soldier’s and the civil-
ian public’s perception of the fairness of the military jus-
tice system.

Minority Report: Department of Defense, Military Justice
Study Commission, Military Justice Act of 1983

Authoring Commission Members
Colonel Charles H. MITCHELL, U.S. Marine Corps
Captain E. M. BYRNE, JAGC, U.S. Navy

1. General

Before setting forth our views on the chartered issues
confronting the Commission we deem it expedient to
state certain propositions which either are or ought to be
apparent to any objective student of military law. We
state these propositions in an effort to assure that the
Commission report and our views of the issues will be
accurately perceived.

Well established relationships between the Armed
Forces vis-a-vis the Executive or the Congress or the Ju-
diciary (which are clearly delineated by our Founding
Fathers in the United States Constitution), which could
be described as “horizontal” in nature, are not addressed.
“Vertical” matters, that is, those issues that are germane
to the functioning of the armed forces as an organiza-
tion, are the focus of our comments and propositions.

a. Military Necessity

A military code must be based upon military needs as
well as upon the fundamental principles of society’s ju-
risprudence. No analysis of a military legal system can
be complete or valuable, therefore, without a healthy
regard for the spiritual and physical environment within
which such a system must operate. Our Armed Forces
exist to defend the interests of our country through the
use of lethal force. The necessary organization of thou-
sands to millions of individuals into an effective, coordi-
nated and intelligent fighting force endowed with a
powerful fighting spirit patently demands a degree of
regimentation not easily tolerable in a free society,
where individuals enjoy maximum liberty and independ-
ent thought and action. In the thirty five years since the
enactment of the UCMJ, the speed and lethality of war-
fare have significantly increased the importance of regi-
mentation to the military society. The need for a sol-
dier’s instant obedience to orders has never been greater.
Lethal capacity and bulk of weaponry and supply do not
carry a guarantee of battlefield success in an era of rela-
tive comparability of military merit. Rather, speed of ob-



56 Advisory Commission Report

servation, thought, decision, maneuver and execution,
firmly dependant on the obedience of the individual sol-
dier, predominate. In this regard every part of an organi-
zation;, whether fundamentally operational or administra-
tive or support, must be capable of the same speed as the
whole.

Our civil law, in sequential priority, aims to protect
society and the state itself from the antisocial behavior
of individuals or groups; to protect the rights of individ-
uals and minor groups from their less law abiding neigh-
bors and from unfair restrictions or punitive actions on
the part of the state itself; and to define and control
mechanisms for the orderly and equitable retention and
transfer of property rights and the care and expenditure
of common resources. Military law, in parallel with the
character of the military society which it must serve, re-
orders the priority of the foregoing elements. Military
law first concerns the safeguarding of the state from its
enemies and then concerns itself with the care and ex-
penditure of state property, including military resources.
The- protection of individual rights, while very impor-
tant, must have third priority.

While it is essential that the principles (as compared to
bureaucracy, procedural gloss and judicial specificity) of
jurisprudence applicable to the civilian society be re-
flected in the military law, the wholesale infusion of ci-
vilian law adds nothing to the proper subordination of
the military establishment to the civilian sovereign
which is well anchored through the military chain of
command to the President as well as to the Congress.
But the tensions caused by necessarily conflicting prior-
ities, emanating from a parallel but external medium, can
and will eventually extinguish primordial forces essential
to military function. Among these forces are unity of
command, simplicity, rigidity (the existence of authority

in commanders at all levels), flexibility (in application of .

authority to circumstance) and the ubiquitous law of di-
minishing returns. This is so whether the infusion occurs
radically or in small innocuous steps involving matters
individually impacting- lightly on military merit but cu-
mulatively having marked impact on morale, discipline
and other aspects of military merit. While some, in idyl-
lic cerebration, believe it expedient that the infusion of
civilian law must extinguish or subordinate military ne-
cessity, it should be reverently noted that there is a great
gulf between plans and reality—between war as it is
imagined and war as it actually occurs. The principle of
unity of command has for most armies through history
been a cardinal principle of war the violation of which
incurs cumulative penalties. The commander must hold
adequate authority as well as bear full responsibility for
the performance of every individual and unit within the
organization commanded. The adoption of proposals
which accomplish the divorcement of such authority and

responsibility regardless of the lofty character of the
ideals which drive them ultimately threaten the surviv-
ability of the nation as well as the lofty ideals them-
selves.

There are.also pragmatic reasons for caution in civi-
lianizing military law. Not the least of sorrows of mili-
tary commanders is the amazing facility and speed with
which military organizations, given the least opportuni-
ty, will grow roots. The most inclined of all to grow
them are the administrative and supporting services. The
ever-complicating and burdensome civilian legal machin-
ery has such a facility for bureaucracy and immobiliza-
tion (amply demonstrated in its own civilian environ-
ment) that it is not capable of being implemented in all
its glory as far forward in the battle area as the need for
legal services does and will exist.

Finally, military forces, because of their purpose, are,
in matters of discipline far more concerned with truth
than civilian society, which can afford more due process
concepts and resultant absolution, on technical grounds,
from wrongdoing. It does little good to bow to the maj-
esty of legal procedural gloss if, when all is done, the or-
ganization is still manned by drug addicts and incapable
of battle or is still manned by lawless men who, on the
battlefield, rape, rob and pillage.

The view, apparently vested with popular support:

both within and without the Department of Defense,
which sees the wholesale assimilation of civilian criminal
law by the military society, whether in one large dose or
by piecemeal efforts and without regard to the environ-
ment in which the assimilated law is to function, consti-
tutes a royal invitation to a command performance in a
disaster. So too the search for the perfect smoke . . . the
impossible task of satisfying the unquenchable thirst of
perceived and ubiquitous, though not always identified,
critics who perceive evil in everything and everyone
bearing the title of military.

b. The perspectives of Military and Civilian Lawyers

Following are generalities which we believe tend to
affect the perspectives of military and civilian lawyers
who come into contact with military justice matters.

(1) The Military Lawyer’s Perspective. The military
lawyer assumes the difficult burden of serving two mas-
ters and often confuses the priorities of service. This
burden and confusion is further complicated by the pre-
viously mentioned divergent characters of each master.
The military lawyer is primarily, and in first order, a
lawyer educated in the civilian law schools by civilian
professors and taught the principles, procedures, rules,
doctrines, ethics, expectations and ideals of the civilian
law derived from the purposes and priorities of civilian
society. Whether the military lawyer enters law school
as a civilian first, or military service first and then law
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school to return to military service, that lawyer emerges
endowed with an essentially civilian perspective and is
steeped in the values, traditions, ideals and expectations
of the civilian law. Acceptance by the civilian bar as a
practitioner of at least equal stature and importance is of
great personal import to the military lawyer. These reali-
ties understandably generate a great reverence toward
civilian legal ideals, principles, procedures, and prior-
ities.

The profession of arms also has its principles, proce-
dures, rules, doctrines and ethics which are derived from
its purpose and the derivative priorities. The military
lawyer’s opportunity to learn and accept the essentials of
military society depends on the individual’s attitude,
training and the opportunity for professional (military)
intercourse. An attitude which permits socialization to
occur is as critical to the lawyer as it is to anyone who
secks a military career. Not all who wear military uni-
forms, however, are automatically “professional” sol-
diers in the true cultural sense. An American lawyer is a
schooled skeptic steeped in a long tradition of distrust of
authoritarianism and regimentation. The American
lawyer is generally a rationalist or legal realist and does
not easily assimilate the apparent illogic which often at-
tends leadership and command of people engaged in the
apparently senseless brutality of war. The opportunities
for the military lawyer to be adequately socialized in the
profession of arms varies greatly among the services.
The best opportunities for the requisite training, experi-
-ence and intercourse exist in the Coast Guard and the
Marine Corps, where lawyers are trained in the same
way as line officers, are given assignments out of legal
duties and are in most respects treated as line officers.
The cloistering of lawyers into JAG units in the Army,
Navy and Air Force (and to a much lesser degree in the
Coast Guard and Marine Corps) with different and sepa-
rate structures, promotion, training and work environ-
ment significantly impedes the opportunity for adequate
socialization of uniformed lawyers into military society.
[This critical socialization has minimal or no chance to
occur if the lawyer contemplating a military code has
never served in the armed forces or has limited past ex-
perience only in a cloistered specialist military organiza-
tion or has only some distant, occasional or brief military
service in the dim past]. In this regard, the question-
naires revealed a less than rousing: confidence in lawyers
by the commanders. We were struck by the disparity in
lawyer performance and role attitudes between com-
manders and military lawyers, manifest in the question-
naire responses, where lawyers .viewed themselves and
their commanders’ impressions of them and their work
much more positively than the commanders did in fact.
While background questions in the surveys were helpful
in determining the potential for. the military socialization

of the surveyed lawyers, we still had to account for the
more likely probability of minimal socialization and mili-
tary understanding.

(2) The Civilian Lawyer’s Perspective. The civilian
lawyer views the military legal system from the perspec-
tive determined by background, professional orlentatlon
and training. '

Unless involved in a court-martial or intending to
become a lawyer in the Armed Forces or to start a mili-
tary legal practice, there is little likelihood that a civilian
lawyer will become thoroughly familiar with the mili-
tary judicial system either philosophically or pragmati-
cally. Even if possessed of a personal incentive to learn
about the military justice system, the civilian lawyer, like
the military lawyer, emerges from law school with an
essentially civilian perspective and steeped in the values
and traditions of civilian law. Because they are not so-
cialized at all into the profession of arms, their under-
standing and emphasis is, has been and always will be, in
terms associated with the civilian law (including termi-
nology and concepts) directly derived from their civilian
experience. For them, no other approach is likely, for it
takes years to thoroughly understand the military justice
system and how it must function within the military en-
vironment if our Armed Forces are to militarily prevail
under all the circumstances in which the application of
military force may be necessary.

Consequently, from the perspective of the 01v111an
lawyer the military legal system will remain an unsatis-
factory, inferior judicial system (as will its legal practi-
tioners) unless it becomes precisely parallel with the fa-
miliar judicial system—the civilian legal system—and ap-
plies the same law. When the civilian lawyer does
become concerned with the military justice system, or
changes thereto, the focus will likely be upon making
the system more understandable, to become more like
that which is most- familiar—the civilian legal system.
Time understandably involves financial consideration to
most civilian lawyers, and the pressure for the military
legal system to accommodate their situation as a .group is
enormous. Further, because they have most likely never
been socialized into the military environment, civilian
lawyers often see even less merit, and often reflect even
less understanding, in the serious consideration of mili-
tary legal issues in the context of the military environ-
ment and of the necessity to pay significant deference to
military necessity.

We believe this is why the United States Court of
Military Appeals, focusing upon the vertical - relation-
ships (those existing between the commanders and the
troops) of the Department of Defense, was deliberately
assigned by Congress a limited role within the military
Jjustice system and why, within the military system itself,
Congress initially crafted a delicate balance between its
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responsibilities and those of the Executive and the Judi-
ciary. It is also why the United States Supreme Court
has not been hesitant to decide cases involving the scope
of the military code in terms of Congressional power to
impose the code on classes of persons (a “horizontal
issue™) but has been most reluctant to become involved
in the relationship of command to the troops.

Because the Court of Military Appeals is composed of
civilian lawyers and jurists, however, it too reflects a
largely civilian law orientation, and when the Court has
been activist in nature it has been so in pursuit of an
ideal, to “civilianize” or “judicialize” the military judi-
cial system, to create what they perceive to be a more
“perfect” system. Because the emphasis is “civilian”, the
legal brethren will consider any such move as “improve-
ment.” See Tabs A, B, and C. Scrutiny may, however,
disclose subtle but adverse affects of such an altered
system upon the ability of the armed forces to fulfill
their missions.

(3) Summary. We recognize that we express our views
as generalities and we fully realize that there are individ-
uals with the requisite objectivity and fortitude to rise
above their training and experience in dealing with mat-
ters of military law. Nonetheless, the foregoing com-
ments underscore the need for us to be careful in evalu-
ating the opinions of the many lawyers, military and ci-
vilian, who through testimony, letter, questionnaire or
otherwise addressed the chartered issues of the Commis-
sion. These submissions largely reflect a civilian legal
perspective. This perspective being spring-loaded by
legal doctrine and education, the ubiquitous tendency of
specialists to predominate the tenents of their speciality
over all other considerations and the need of a great
many military lawyers to seek acceptance on an equal
basis from the lawyers of the civilian bar. The lawyer,
institutionally situated to make the law, is a specialist
with unique opportunities to predominate the profes-
sion’s specialists doctrines. These forces tend to result in
the undermining or rejection of military necessity as jus-
tification for departing from established civilian legal
doctrine, procedures, rules and ethics in military society
and tend to mandate the infusion of a civilian legal
system which in its own environment appears to be bur-
geoning from the weight of its own bureaucratic com-
plexity and immobilization.

c. End Game

Any realistic assessment of the current trends in military
justice leads to the conclusion that the system is under-
going a metamorphosis, in small bites of legislation, in
changes to the Manual for Courts-Martial and, especially
in recent years, by fiat from the Court of Military Ap-
peals, sometimes exceeding the limited role assigned to it
by Congress. The chartered proposals of the Commis-

sion constitute another stage of piecemeal movement. It
is no endorsement of merit that the military legal com-
munity has in great measure cooperated in and, in some
cases, proposed changes to the system which incorporate
the civilian process. In 1982 the military justice system
was given a direct link to the Supreme Court, a change
which may prove to be more profound than its legisla-
tive history suggests. The Commission now considers
Article III status for the Court of Military Appeals and
more civilian oriented trappings and authority for mili-
tary judges. In terms of the previous discussion, the
changes are profound and, if enacted into law will com-
plete the divorcement of the commander from authority
over the troops for whom he holds the responsibility.
The legal community will be possessed, on the other
hand, with authority over the troops but with scant
thirst for the responsibility of the commanders. One
cannot intelligently consider legislation of this type with-
out a healthy regard for the perceived end game-—the
system ultimately to be realized. What is its form, its
procedure and its substantive law? Is it really better for
the military than the current code and all alternatives?
Who is engineering the new order and what are the mo-
tivations behind the. movement? Some see the new order
as the civilian criminal system while others see a hybrid
form. If the end-game is, in fact, a better military code
for the military society, then the new order should be
brought about quickly. .

We do not attempt to analyze, approve or discredit an
evolution which in full measure and impact has never
been studied, especially by the military community. We
do, however, quarrel with adoption of any of this Com-
mission’s more fundamental chartered proposals until an
extensive review of the military’s disciplinary needs and
the suitability thereto of the UCMJ and other models
has been undertaken, first by the military establishment
(including line officer involvement) and then by others.
Such a review of military justice has not been undertak-
en in thirty-five years, notwithstanding light years of
progress in weapons, strategy, tactics, equipment and
mobility. Furthermore, we are now confronted with re-
curring guerrilla and counter-insurgency warfare, wars
fought via terrorism, potentially great domestic disturb-
ances and the potential for huge scale engagements on
relatively short notice both abroad and on our own
shores. We are now in an era of relative parity. Speed of
observation, decision, maneuver and execution rigidly
dependant on obedience of the soldier (and engaged ci-
vilians) and the capacity of the whole of the Armed
Forces to move with great speed of mind and foot. The
Code which was predicated primarily upon War II expe-
rience may well be an anachronism. The discipline of
our troops and the defense of the nation should not rest
upon a system predicated on situations which no longer
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exist. We look with great skepticism upon any military
function not capable of thought and movement at the
same speed as the operating forces.

2. Methodology of Study

The Commission’s task was hampered by the relatively
short period of time it was given to complete work. By
the time administrative lead time permitted the rubber to
get to the road, the Commission had just over seven
months to complete work. Given the amount of field
comment and civilian input to be gathered and the lead
time required to obtain these bodies of opinion, this part
time Commission unfortunately had to take live testimo-
ny of witnesses before the field input was received and
studied and before much of the court-martial statistical
information was available or any research on Article III
was done. It would have been helpful to have had this
information before questioning witnesses in order to
flesh out some of the responses to the questionnaires sent
to the field.

The foregoing complications do not, however, under-
mine the Commission’s conclusions on most of the Con-
gressionally mandated issues. The Department of De-
fense mandated issue of Article III status for the Court
of Military Appeals (COMA) and the Congressionally
mandated issue of an adequate COMA retirement were
- not, however, fully studied and discussed by the Com-
mission. Field input was not solicited from either com-
manders or staff judge advocates on the potential impact
of Article III status for the Court of Military Appeals or
on their perceptions of a fair and equitable retirement
system for the highest military tribunal. Only one wit-
ness had prepared comments on the subject of Article
III or retirement. Only one superficial paper was written
by one assigned commission member on Article III, an
issue which is ripe with matters of constitutional and
military theory. One paper was prepared by the Court of
Military Appeals on retirement. Little time was afforded
to the discussion of either issue.

While time constraints did not adversely effect the
conclusions réached on most issues we believe the con-
clusions of the majority regarding COMA retirement
and COMA Article III status were fatally affected. We
believe the conclusions reached on these issues by the
majority are based upon pure personal opinion with
which we choose to disagree, first, because of the ab-
sence of empirical study and, secondly, on their relative
merit.

3. Military Judge Sentencing

We fundamentally agree with the majority on this issue.
Questionnaire responses of defense counsel (whom we
view to be largely indicating opinions’ which represent
the greatest advantage to them and their prospective cli-
ents) and of commanders as well as the testimonies of

almost all commanders appearing before the commission
are conclusive that the option of an accused to elect
military jduge or court member trial is an important
enough right that it should be retained. If the command-
ers who must fight the war and furnish the members and
the defendants to whom it belongs view this option as
worth providing, then who are we to otherwise decide?
Statistically there does not appear to be an obvious sig-
nificant difference between the sentences imposed by
members and military judges. We also see military judge
sentencing as increasing the demand for a civilian-uti-
lized presentencing report system with its significant
impact on manpower strength and utilization and unit
administration.

We note that the testifying commanders and the com-
manders responding to the questionnaire cumulatively
expressed the desirability of more command involvement
in military discipline, viewing involvement of the com-
mand in the decision-making as being an important
aspect of maintaining discipline within their organiza-
tions. There appears to be a recognition that there is a-
point in gravity beyond which a formal judicial process.
will have to reign supreme. We sense that the command-
ers believe that command has been judicialized too far
out of the disciplinary system and that a more appropri-~-
ate balance needs to be struck. Some witnesses suggested.
an increase in nonjudicial punishment authority. Others
desire more participation on courts-martial. The study of -
these sentiments is beyond the scope of the Commission.:
We recommend, however, that the Department of De-
fense, in conjunction with a review of the UCMJ consid-
er a disciplinary system which involves the following
features:

a. NJP authority for commanders graduated, by level
of command vice the grade of the commander, up to 60-
days confinement and associated punishments.

b. A field court, involving officers and %5 staff non-
commissioned officers, proceeding much like NJP and
authorized to try petty crimes and all disciplinary-type
offenses and .capable of imposing up to six months con-:
finement, but no punitive separation. C

c. A general court-martial with all the trappings of a
criminal trial designed to try all major offenses and those
cases in which punitive separation is a factor. :

We also note that unlawful command influence is an
intense fear in some circles. Unlawful command influ-
ence, while having sinister implications, in reality is ter-
minology which covers a multitude of situations includ-
ing the inadvertent mentioning of Department level
policy in trial counsel’s argument or a law officer asking
a convening authority how the latter views an issue the
law officer is to rule upon and situations in which court
members are aware of a commander’s view on punish-
ment of certain cases or a commander actually trying to-
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subvert the trial process. In any judicial system, military
or civilian, there will be abuses by those few who seek
to impose their will on the system. The most effective
deterrent to such abuse is more effective training and ap-
propriate enforcement action against those responsible. It
matters little how great or perfect the systemic change,
those who remain bent on subverting any judicial proc-
ess will find a way to do so. This reality cannot, howev-
er, legitimately be used to indict a class of persons or to
generate a fear with which an irrelevant or meritless
change can be sold, regardless of merit. Military judge
sentencing is neither a guarantee of no command influ-
ence (especially in view of the terminology having cha-
meleon character) nor an improvement in its reduction
and consequently cannot be so justified. There being no
gain from this proposal, we see no need to eliminate
what remains of command involvement and advantage
to the accused in sentencing just because judges impose
sentence in most civilian jurisdictions.

4. Suspension Power for Military Trial and Court of
Military Review Judges

We agree with the majority report on this issue. Judges
have no inherent power to suspend sentences. This
power derives from legislative authority. It so derives
because this power is a clemency power and not one re-
lated to the legality of the sentences. Those military
judges who expressed feelings that they needed suspen-
sion authority in order to impose a legally appropriate
sentence misunderstand the focus of the suspension
power. We view the decision to gamble on the rehabili-
tation of a military accused by suspending all or a por-
tion of the sentence as being so entertwined with all
other adverse and semi-adverse command personnel ac-
tions and so interjected with command and a command-
er’s insights that giving such authority to any other
entity is inappropriate. Furthermore, it is not possible as
a practical matter to provide the military judge with all
essential knowledge, for facts alone do not incorporate
the insights of the command and the commander, which
are largely intangible. We view with great concern any
system which would require a commander to appear at
trial in every case to explain those insights. While such a
procedure might be feasible in the services which
seldom use the court-martial process, it would be a
crushing burden to the heavy users of the system, espe-
cially in time of conflict.

We also view with great concern the exercise of sus-
pension power by military judges who would of necessi-
ty have to issue orders to commanders in respect to the
execution and monitoring of the conditions of probation.
Conlflict is inevitable in such a system where the com-
mander with the responsibility for the probationer and
the command authority is being issued orders by some-

one outside the chain of command, who may well be
subordinate in grade, and who has no responsibility for
the probationer but who is possessed of legal authority
to impose and monitor conditions of probation. However
suited and attractive this sort of system may be to a ci-
vilian society not graced by someone inherently respon-
sible for an individual criminal offender, it is manifestly
unsuited to a regimented military order. Furthermore,
the conferring of this power will in short order breed
the demand for a complete probation system, staffed
with probation officers and replete with the administra-
tion inherent in any civilian probation system at a time
when the Military Reform Caucus and others are raising
serious questions regarding the tooth-to-fail ratio of the
American Armed Forces.

Courts of Military Review are even less suited to the
exercise of the power, being too remote in time and
place from both command and accused.

5. Tenure

We agree with the majority of the commission on this
issue. Like suspension power for military judges those
who support the affirmative of this issue manifest an
almost total fascination with civilian institutions. Military
officers are tenured in the first place. In the history of
military justice there has been almost no sinister-type
command influence brought to bear upon military judges
or law officers. Even if command influence was a prob-
lem, the commanders who addressed this issue made
clear that a tenure provision would not cure the prob-
lem. Thus, to satisfy a civilian tenant of judgeship we
are asked to accept reduced flexibility in personnel as-
signments, additional administrative effort necessary to
managing another separate occupational subspeciality,
and to confess the prevalence of a problem which does
not exist.

We note that tenure of civilian judges is considered
necessary to insure the impartiality of the judiciary by
insulating a judge’s livelihood, salary, retirement and
status from the effects of adverse public and political re-
action to unpopular or undesirable decisions. Status, pay,
retirement and promotion of officer military judges are
determined by law and by Department and service regu-
lations. The billet of military judge is also ensconced in
Department level regulations and control and is too re-
motely controlled to afford any commander a realistic
opportunity to affect the assignment or tour of a military
judge. ,

We note a civilianesque misperception apparent in tes-
timony before the Commission and in the questionnaire
responses. Military services do not “attract” military
Judges, they ‘““‘assign” officers to military judge billets. In
this respect tenure support premised on attracting more
qualified military judges is mislaid. Military professionals
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will perform a duty to the best of their abilities regard-
less of whether they volunteered or were ordered to that
duty. Those who won’t are in the Armed Forces for the
wrong reasons and should be eliminated.

We note another misperception apparent from testimo-
ny. Many lawyers connected with military justice be-
lieve that enlisted military personnel have such a fixated
interest in military justice that a tenure concept is impor-
tant to their perceptions of fairness in the system. Not
only did Lt. Gen. Ulmer disagree with that perception
but it is unrealistic to believe that even an accused being
tried by a uniformed military judge (apparent in spite of
wearing judicial robes) who refers to his superiors as
“sir”, who salutes military superiors, who is referred to
as “sir” by those subordinate and who is saluted by them
is going to have any thought about whether the military
judge is tenured much less that he is an institution unaf-
fected by the accused’s superiors. On the other hand it is
easy to understand why a lawyer, military or civilian,
would believe that tenure was important to a military
judge’s image. It is the ideal in the civilian system.

We also note in connection with this issue the appar-
ent lack of esteem in which military trial and appellant
judges hold their assignments. Though it seems that they
view these billets as carrying no special significance in
terms of career enhancement, it may signify a more seri-
ous problem. This matter should be studied by the re-
spective services.

6. One Year Special Court-Martial

‘We agree with the majority of the Commission on this
issue. The six month limitation was imposed largely be-
cause of the absence of lawyers in the system. Now we
have judges, trial and defense counsel and an extensive
review process. U.S. magistrates often have less or no
more experience than special court-martial military
judges and can impose up to one year of confinement in
a summary proceeding. There is evidence that some gen-
eral courts-martial would fall back and be covered by
the more powerful special court-martial. We believe that
in practice perhaps 40-60% of general courts-martial
will fall back because the forum decision will be made
initially at a lower command level, and because the com-
mander’s general perception of the punishment value of
a case (often revealed by the sentence agreed in pretrial
agreements) will control its disposition more than the
theoretical maximum permissible sentence. We do not
view this suggested change as fundamental to the trend
toward civilization of the military justice system and it
does not have an adverse impact on military operations.

7. Technical Aspects of Giving Article III Status to
COMA

The United States Court of Military Appeals (COMA) is
an Article I court. Article 67(a)(1), UCMJ. Congress

created COMA pursuant to its power to “make Rules
for the Government and Regulation of the land and
naval forces.” Article I, Section 8, U.S. Constitution.
The presidential authority as Commander-in-Chief of the
Armed Forces (Article III, Section 2, U.S. Constitution)
was recognized by Congress in various provisions of the
UCMIJ but especially in Article 36 of the UCMJ which
authorizes the President to “prescribe” rules of proce-
dure and evidence. The Manual for Courts-Martial has
been, and is, the principal presidential directive carrying
out this mandate.

Article III courts derive their authority from Article
IIT of the U.S. Constitution pertaining to the judicial
power of the United States. It states that this judicial
power ‘“‘shall be vested in one supreme court, and in
such inferior courts as the Congress may from time to
time ordain and establish.” Most other Article I courts
derive their authority from the “necessary and proper”
clause of the U.S. Constitution. Article I, Section 8, U.S.
Constitution.

Congress, in enacting the UCMJ, limited COMA
review to only the more serious cases and only to ques-
tions of law. See Articles 66 and 67, UCMJ. The COMA
is a legislative court with one leg—an administrative
one—in the Department of Defense. A legislative court,
it is required to report annually to Congress and its
judges receive 15-year terms of office upon appointment
by the President. See Article 67, UCMJ. COMA is legis-
latively included in the membership of the Code Com-
mittee. Article 66(g), UCMJ.

To become an Article III Court, the COMA must
become completely separate from the other two
branches of the Government.

As an Article III Court, COMA would not be re-
quired to be responsive to Congress. It could no longer
be required to report to Congress pursuant to Article 67
of the UCMJ. COMA judges could not be required to
be members of the Code Committee.

Certification of cases to COMA by JAG would, most
likely, not be possible because Article III courts may not
be required to give advisory opinions. Muskrat v. United
States, 219 U.S. 346 (1911). COMA has refused to give
advisory opinions, but nonetheless, the status of this pro-
vision in the UCMJ would be in doubt.

Article III status for COMA would mean that COMA
judges could sit on federal circuit courts and—most im-
portantly—federal circuit judges could sit on the
COMA, even though they may be wholly inexperienced
in matters involving military relationships.

If COMA is made an Article III court, the judges
would be able to remain on the Court for life—no
matter how enfeebled of mind or body they become.
They would retire with the benefits of an expensive re-
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tirement program (which would be inaugurated during a
time of unusual concern about fiscal responsibility).

COMA judges could only be impeached by Congress
for high crimes and misdemeanors.

Article 67(a) of the UCMJ states that the “President
shall designate from time to time one of the judges to
act as chief judge.” He “shall have precedence and pre-
side at any session which he attends.” If the COMA be-
comes an Article III Court, the President could not
make this appointment “from time to time.”

As judges appointed under Article III, the judges of
COMA would be protected against reduction in their
salaries during their term of office. Article III, Section 1,
U.S. Constitution. However, they have virtually the
same protection now, since Article 67(a)(1) provides that
COMA judges are “‘entitled to the same salary and
travel allowances as are, and from time to time may be
provided for. judges of the United States Court of Ap-
peals.” Congress could, of course, amend the current
law, if it desired.to make economies.

COMA would not be required to defer to Congress
when that branch of government enacts a law that ex-
presses its decision as to the proper balance between in-
dividual rights and military necessity COMA, as an Arti-
cle I court, already has asserted it has “unfettered power
to decide constitutional issues—even those concerning
the validity of the Uniform Code.” United States v. Mat-
thews, 16 MJ 354, 366 (CMA 1983).

By expanding. its interpretation of the extraordinary
writs powers COMA judicially conferred upon itself,
COMA already has concluded it has authority to inter-
vene outside the scope of Article 67 of the UCMJ. For
example, a majority of the judges in a recent COMA de-
cision implicitly intimated that, in an appropriate case,
they have authority to direct a convening authority to
reverse his disapproval of an appeal of nonjudicial pun-
ishment. Jones v. Commander, 18 MJ 198 (CMA 1984).
See also, McPhail v. United States, 1 MJ 457 (CMA
1976); United States v. Bevilaequa, 18 USCMA 10, 39
CMR 10 (1968); Gale v. United States, 17 USCMA 40,
37. CMR 304 (1967); United States v. Frischholz, 16
USCMA 150, 36 CMR 306 (1966) (expressing COMA’s
view of its expansive authority).

There is authority for the assertion that Artxcle 111
courts can not be restricted in the exercise of their juris-
diction where Constitutional issues are involved. See
Wright, Miller, and Cooper, Federal Practice and Proce-
dure, § 3526 (1975); Crowell v. Benson, 285 U.S. 22
(1932); Douglas, J., concurring in Parisi v. Davidson, 405
U.S. 34, 48 (1972); and Gov’t Ins. Co. v. LeBleu, 272 F.
Supp. 421 (1967). Consequently, in view of the court’s
past propensities, even if Congress did legislatively state
the COMA’s jurisdiction was restricted to the confines
of Article 67, UCMJ, such a restriction would have ab-

solutely no effect if the COMA decided to intervene on
a constitutional issue involving. nonjudicial punishment,
etc. With Article III status, COMA would also gain fur-
ther authority to enforce its edicts, by injunction or oth-
erwise, upon lower courts in the military justice system
and anyone else in the military service—including mili-
tary commanders.

Further, whenever COMA believed, as an Article II1
court, that there was a constitutional issue involved, it
could independently reevaluate every fact relevant to that
issue, even though their present jurisdiction is limited to
certain cases and then only to questions of law. Compare
Crowell v. Benson, 285 U.S. 22 (1932) w1th Article 67,
UCMJ.

We do not believe it is Constitutional for Congress to
make COMA an Article III court. The Founding Fa-
thers carved out military law from the judicial power.
Article I, Section 8, U.S. Constitution. In the Fifth
Amendment they specifically exempted the military from
the grand jury requirement. Obviously, the Founding
Fathers contemplated that the military system would not
be part of the judiciary. Cf, Wright, Miller, and. Cooper,
Federal Practice and Procedure, § 3528 (1975). Further,
“Sudicial hesitancy when faced with matters touching on
military affairs is hardly surprising in view of the doc-
trine of separation of powers and the responsibility for na-
tional defense which the Constitution . . . places upon
the Congress and the President.” (Emphasis supplied).
Hammond v. Lenfeat, 398 F.2d 705, 710 (2d Cir. 1968).
The Supreme Court has noted:

“[IJt is difficult to conceive of an area of governmental
activity in which the courts have less competence. The
complex, subtle, and professional decisions as to the com-
-position, training, equipping, and control of a military
force are essentially professional military judgments, sub-
ject always to civilian control of the Legislative and Exec-

utive Branches.” Gilligan v. Morgan, 413 U.S. 1, 10
(1973).

8. Why Congress Should not Make COMA an Article XII
Court

a. COMA Would Accelerate Its Assertions of »
Jurisdiction Beyond the Limitations in any Statute

The Court of Military Appeals has already become the
most dominant force within the military justice system.
It has done so by judicial expansion of its limited role
assigned by Congress by Article 67 of the UCMJ. The
COMA, as a permanent institution, understandably takes
advantage of every inroad to pursue its goal of increased
authority and prestige. Article III status will enable
COMA to pursue its goal of further dominance on a
more direct route. Such pervasive dominance has not
been revealed or even argued to be of any benefit to the
armed forces.
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As previously noted, it is Congress whom the Consti-

tution specifically authorized to make rules for the gov-
ernment and regulation of the land and naval forces.
"~ The UCMJ met part of that Congressional responsibil-
ity. In enacting the specific provisions of the UCMJ,
Congress balanced the rights of the individual against
military necessity. On the issues which it has addressed
Congress is the only arm of government that should me-
diate between military necessity claims versus the princi-
ples of individual autonomy current in civilian society.
Its judgments must be respected by the courts. Midden-
dorf v. Henry, 425 U.S. 25 (1976). Cf, Gilligan v..
Morgan, 413 U.S. 1, 10 (1973); Rostker v. Goldberg, 453
U.S. 57, 69 (1981).

The Commission voted for Article III status for
COMA but with a proviso that its jurisdiction would be
severely restricted by Congress. One of its proponents
on the Commission assured the majority, prior to voting,
that Congress could create an Article III COMA that
could not review nonjudicial punishments or other areas
outside its assigned jurisdiction. Following that assur-
ance, the six members of the Commission voted in favor
of Article III status for COMA with limited jurisdiction.

But, as we have already noted, we do not believe
Congress can create an Article III Court in such a way
that the Court could not go beyond that specific author-
ity and exercise its inherent jurisdiction where constitu-
tional issues are involved.

Indeed, COMA, as an Article I court, has already im-
_plicitly asserted jurisdiction in areas that are not within
its present legislative charter. See e.g., Jones v. Com-
mander, 18 MJ 198 (CMA 1984); Dobzynski v. Green, 16
MJ 84 (CMA 1983); J. Cooke, The United States Court of
Military Appeals, 1975-1977: Judicializing The Military
Justice System, 76 Mil. L. Rev. 43, 94-122 (Spring 1977).

There is every rational reason to assume this activity
would be accelerated if COMA were an Article III
court. '

Acceleration of COMA activism could include
COMA judges or military judges under orders from
COMA becoming involved in the operations and admin-
istration of the armed forces in the same way federal
judges have become involved in the operation of civilian
institutions. Further, COMA could, with impunity, by

judicial opinions, overrule, on Constitutional grounds,.

laws enacted by Congress which have created a special
balance between the rights. of the individual and the
needs of the military. Commanders could be ordered by
COMA to do certain acts which may eventually impede
military readiness or their ability to prosecute a.war.
Further, assuming arguendo that it is constitutional for
Congress to implicitly transfer its Article I responsibility
to balance individual rights versus military necessity,
Congress should not do so. Some COMA judges have,

for significant periods of time in COMA’s history,
viewed themselves as civilian judges rather than as mem-
bers of a specialized court acting within a unique balance
between the Executive, Judicial and Legislative
Branches. Cf., J. Cooke, The United States Court of Mili-
tary Appeals, 1975-1977: Judicializing The Military Justice
System, 76 Mil. L. Rev. 43 (Spring, 1977); testimony of
the Joint Chiefs of Staff in the 1979 Hearings before the
Senate Subcommittee on Manpower and Personnel of
the Committee on Armed Services, 96th Congress, 1st
Sess. (S 201-16). As civilian judges, they have an obliga-
tion to defer to Congress when it acts pursuant to its Ar-
ticle I, § 8 authority. Middendorf v. Henry, 425 US 25, 43
(1976). This they have not always done in the past. Eg.,
Id

b. The Appellate Process Would Not Be Improved

Although the Commission was unable to obtain statistics
regarding the processing of cases from the COMA rep-
resentative on the Commission’s Working Group, we
know that the COMA has been very ponderous in its de-
cision-making process at times in the past.

Article III status for COMA will vastly increase the
possibility that the appellate process will become even
slower in the future.

"~ As an Article III court, some COMA judges will have
no incentive to expeditiously process their cases, as they
cannot be removed from office for “neglect of duty,” as
is now possible under Article 67 of the UCMJ.

Further, with a responsibility to make an independent
determination of all questions of fact relating to an en-
forcement of constitutional rights, COMA could well
bog down in factual evaluations which are presently the
responsibility of the courts of military review. See Arti-
cle 66(c), UCMJ and Crowell v. Benson, 285 US 22
(1932).

Also, the opportunity of the President to appoint a
new chief judge “from time to time” enables the Chief
Executive to improve the management of the COMA
and prevent unacceptable delays in the processing of
cases, by using this minimal and reasonable intrusion into
the affairs of the COMA, if necessary.

We do not believe a five-judge COMA will really im-
prove the speed of the appellate process, as the work-
load of the present three-judge court is not excessive and
is declining. Such increased strength may, in fact, cause
additional delay. Furthermore, as an Article I court
COMA has not been unable to attract judges possessed
of adequate technical civilian qualifications. Status as a
small and obscure Article III court will not improve the
quality of COMA judges or the stability or speed of
COMA.

Delays in the appellate processing of cases in the mili-
tary- justice system are very detrimental to good order
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and discipline and are very unfair to both the Govern-
ment and the accused. Article III status for COMA will
increase the delays in the appellate processing of cases
by COMA.

c. COMA Judges Must Be Removable upon More
Grounds and Under a More Reliable Process Than
Impeachment

If COMA became an Article III court, its judges could
not be removed for neglect of duty; malfeasance in
office; or mental or physical disability. Article 67,
UcMlJ.

Impeachment is a very limited sanction. Congress is
loath to tear itself away from urgent national business,
consequently only flagrant misconduct by federal judges
is even considered. The practical certainty is that im-
peachment by Congress for misconduct on the part of
federal judges is unlikely even in cases of flagrant mis-
conduct and is a standing invitation for judges to abuse
their authority with impunity and without fear of remov-
al. See R. Berger, “Chilling Judicial Independence” A
Scarecrow, 64 Cornell L. Rev. 822, 824-25 (1979). The
comments to Section 1.22 of the ABA Standards Relat-
ing to Court Organization state that experience ‘“has
clearly indicated that the traditional devices of impeach-
ment, address, and recall are ineffective, except in cases
-s0 unusual as to amount to state scandal.”

Even the present standards (neglect of duty, malfea-
sance in office, mental or physical disability) are inad-
equate bases for removal. It is strongly recommended
that “misconduct” also be grounds for removal of
COMA judges. This is a ground for removal of judges
recommended by the American Bar Association. Section
1.22, ABA Standards Relating to Court Organization.
See also Standard 7.4 of the Report of the National Ad-
visory Commission on Criminal Justice Standards and
Goals (1973).

The Armed Forces relies upon leadership principles as
a foundation for an effective, efficient, Armed Force.
These pinnacle appellate judges, who are interpreting
military law, must themselves be moral and law-abiding
to ensure the integrity of the decision-making process.
See also Commentary, Section 1.22, ABA Standards Re-
lating to Court Organization.

d. COMA Judges Must Continue To Be Appointed for
a Term of Years—Not for Life

Article III judges are appointed for life. A term of years
requirement for COMA judges is vital because, as civil-
ians, they may have had no military experience nor
knowledge of military law. (Such a situation is contrary
to recommended ABA standards for selection of appel-
late judges to specialized courts. See Commentary, Sec-
tion 1.20, ABA Standards Relating to Court Organiza-
tion.)

In situations which Congress has not addressed in the
UCMIJ, COMA judges must be able to evaluate the com-
peting interests of individual rights versus the require-
ments of high morale, good order, discipline, effective-
ness, and efficiency in the military.

In making this evaluation, these judges must first de-
termine whether the. practice in question is useful or es-
sential to the proper functions of the Armed Forces.
This is impossible without a clear idea of what those
functions are and how well will the armed forces be able
to achieve their legitimate purposes if they may no
longer use the practice. This requires a basic knowledge
of the demands an effective military organization must
make on its members, the resistance to those demands
caused by the serviceman’s personality, the range of
legal and psychological techniques available to over-
come that resistance, and the relative efficacy of differ-
ent methods as applied to individuals whose attitudes
have been formed by civilian society. It requires an in-
depth knowledge of the state of mind that must be in-
stilled in servicemen and women in peacetime to ensure
superiority in the event of war. Knowledge of formal
and informal alternatives for redress available within the
system (which are very comprehensive) is also vital to
possess. Further, in the balance must be the assumption
that there are social norms peculiar to the military and -
that these are known to all military personnel. Assump-
tions that must be made are that the successful perform-
ance of the military’s mission depends on effective re-
sponse to command and that more pervasive regulation
of the individual is necessary than is required in civilian
society to ensure a proper response.

Even though an “outstanding” choice by civilian
standards, a COMA judge may well be inadequate to
properly perform this balancing test.

Reliance on “on-the-job” training, counsel’s argu-
ments, and in-chambers legal advice, have not been suc-
cessful in remedying this problem. See e.g., the testimony
of the Joint Chiefs of Staff in the 1979 Hearings Before
the Senate Subcommittee on Manpower and Personnel
of the Committee on Armed Services, 96th Congress, 1st
Sess. (S 201-16).

If COMA judges are appointed for life, they may not
be removed no matter how sick in body or enfeebled in-
mind they become in later years or what standards of
personal behavior they may eventually subscribe to in
their later years. They will be setting standards for a so-
ciety of men and women whose age averages-out to the
early-twenties level and whose situation the judges may
never have experienced in their whole lives.

The Court, at times in the past, has exceeded its man-
date and has demonstrated a lack of knowledge of the
impact of its decisions upon the military society. See the
testimony of the Joint Chiefs of Staff in the 1979 Hear-
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ings Before the Senate Subcommittee on Manpower and
Personnel of the Committee on Armed Services, 96th
Congress, 1st Sess. (S 201-16). This was with 15 year, or
shorter, terms with reappointment required by the Presi-
dent.

Judicial error in a balancing test has much more dev-
astating implications when applied to the Armed Forces
than when applied to civilian society. If it turns out that
a civilian court made an error where a balancing test
was applied that affected civilian society, the incorrect,
undesirable, or unjust consequences will surface, demon-
strate the error, and the particular doctrine will eventu-
ally be modified. However, if there is judicial error in a
series of incorrect rulings applying a balancing test
which, because of their cumulative effect, substantially
impair the effectiveness of military discipline, there will
be no way to know that the rulings were in error until
the reality of military performance in wartime is reflect-
ed in a substantial military defeat.

It is clear that the modern trend is away from life-ten-
ured situations for judges. See Section 1.20, ABA Stand-
ards Relating to Court Organization. The reason is
simple—while a term of years ensures the “principle” of
judicial independence (Cf., Id.) it also provides some
form of eventual accountability to the society which that
court is serving. A lack of judicial accountability can be
the greatest threat to judicial independence. In re Ross,
428 A.2d 858, 861 (Me. 1981). The present term of 15
years for COMA judges greatly exceeds one alternative

" recommended by the ABA and is 2% times the term of
years recommended in Standard 7.2 of the Report of the

National Advisory Commission on Criminal Justice

Standards and Goals (1973).

e. Conclusion

COMA must remain a legislative court, deciding strictly
legal issues, and participating in a unique balance of
power between the President and Congress. Congress,
by its own act of making COMA an Article III Court,
will have extinguished, as a practical matter, its role in
the military justice system as the primary arbiter of the
balance between individual rights and military necessity.
The interests primarily at stake—the very security of our
nation—requires that we field an Armed Force that can
prevail in wartime. An Article III COMA may severely
impair the preparedness of our Armed Forces.

The independence of every citizen—their freedom
from external coercion in their affairs—is the foundation
on which rests all of the other Constitutional values.
But, if the nation cannot defend itself against its adver-
saries, this independence will, sooner or later, be a
poignant memory of a by-gone era.

9. The Problem and a Proposal

a. The Civilian Perspéctive

COMA judges come from civilian life. The first three
COMA judges had significant prior military experience.
Since that time, some COMA judges have had no signifi-
cant prior military experience and no in-depth knowl-
edge of the military justice system.

Because they are civilians and perceive they receive
their personal status from favorable comparisons they re-
ceive with Article III judges, some COMA judges feel
“inferior.” See e.g., Chief Judge Quinn’s testimony, Joint
Hearings on S 745-62 and 2906-07 Before the Senate Sub-
comm. on Constitutional Rights of the Comm. on the Judi-
ciary and a Special Subcomm. on Armed Services, 89th
Cong., 2d Sess., 282 (1966).

A combination of an intense desire for further person-
al status and/or a lack of knowledge of the society and/
or the military justice system encouraged the COMA to
require the military justice system to ‘“move over” to-
wards the area where the Court was more comfortable
and from which its individual COMA judges received
their status: civilianization. But, because some COMA
judges have viewed themselves simply as civilian judges
sitting on a specialized court, they have remained civil-
ian judges. And civilian judges are ‘‘ill-equipped to de-
termine the impact upon discipline that any particular in-
trusion upon military authority might have. Many of the
problems of the military society are, in a sense, alien to
the problems with which the [civilian] judiciary is
trained to deal.” E. Warren, The Bill of Rights and the
Military, 37 N.Y.U. L. Rev. 181, 187 (1962). See Burns v.
Wilson, 346 U.S. 137, 140 (1953).

b. The Present Situation

There has been a marked decrease in courts-martial in
the past year. The quality of the armed forces recruit
has never been better. Economic factors and a wave of
substantial respect for the military are the principal rea-
sons for the better quality recruit. The Court of Military
Appeals opinions in the past few years also have facili-
tated the armed forces recovery from what was clearly a
very low point in military readiness. ‘ ,
With fewer disciplinary problems than previously, a
military justice system still geared to a higher number of
cases, time to devote to the good men and women in the
command, and recent judicial decisions that have met
many of the complaints about the court’s decisions enu-
merated by the Joint Chiefs of Staff in 1979, it is to be
anticipated that military commanders would state before
the Commission that, except in evidence gathering areas,
they were presently satisfied with the military justice
system, in general. But from 1975 to 1980, when the
armed forces were struggling to make the all-volunteer
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concept work and courts-martial were increasing in
number, the COMA was a major contributor to a decline
in good order, discipline, morale, effectiveness, and effi-
ciency in the armed forces. See testimony of the Joint
Chiefs of Staff in 1979 Hearings Before the Senate Sub-
committee on Manpower and Personnel of the Commit-
tee on Armed Services, 96th Congress, 1st Sess. (S 201-
16).

c. The Future

Further, every projection indicates that the present fa-
vorable circumstances will not last, as there will be
fewer individuals from which the armed forces will be
able to seek recruits to an all-volunteer force in the
future. When recruiting again results in less-qualified
volunteers than presently, and we return to a situation
approximating the 1975-1980 era, it will be vital that the
disciplinary system in the armed forces be able to quick-
ly, efficiently, and fairly respond to an increasing
number of disciplinary situations. If this is not done,
commanders will also lose the good men and women
who will otherwise, as before, be placed in the situation
of living in close quarters with individuals whose actions
are inimical to a disciplined armed force. It is precisely
then that the armed services require COMA judges that
understand military society and military law. But it is
precisely in this type of situation where the COMA has
been found wanting in the past and could be wanting in
the future.

With difficult, undisciplined, low caliber recruits
comes dissent, and at this point the civilian orientation of
the COMA begins to become manifest. Further, at this
point, the political justification for enhancement of its
power and authority vis-a-vis Congress and the Presi-
dent, in accordance with its institutional bias and inter-
ests, is very strong. Consequently, the potential for
COMA acting in a way that creates further disorders in
an already overburdened system is manifest.

The projected result will be that again as between
1975-1980, discipline will decline when commanders are
struggling to improve it and the services will lose more
of the good men and women who are the foundation
blocks of a disciplined armed force.

Unless a significant change is made, some individuals
will continue to be appointed to the COMA with no
prior military service and/or practical knowledge of
how law applies within the military society. Consequent-
ly, they will lack the personal knowledge to properly
evaluate the special competing interests within the mili-

tary justice system. The “institutional bias” of COMA

will continue to reflect a view that encompasses Article
I1I status for COMA and an expanded role for COMA —
because that is wherein their very natural self-interest
and personal esteem rests. This esteem is indeed the cor-
nerstone of the majority’s vote on this issue. Self-interest

will continue to be reflected when the .armed forces vital
interests can least afford such a self-serving approach to
opinions. As a result, “civilianization” of the military
will proceed, with some delays in the process, and with
studied lipservice paid to military necessity consider-
ations along the way.

d. A Proposal for an Improved COMA

There is no assurance that selection of COMA judges in
the future can preclude this type of situation under the
present statutory scheme.

But, since 1951, a large number of individuals have
been part of the military justice system and know it inti-
mately. They have prosecuted and defended cases, ad-
vised commanders on disciplinary matters, and served as
military trial and appellate judges. They understand mili-
tary society, what is actually happening in the system,
the various roles of the participants and the pressures
and motivations of participants within the system as few
judges on the COMA have ever understood them. They
participate at more levels of their disciplinary system on
a routine basis than do civilian lawyers in their systems.
They would know how to balance individual rights and
military necessity and understand far better than civilians
when merit is present in assertions of either character.
Yet, unlike civilian lawyers and judges, they cannot
aspire to selection to the highest court in the system
they know best and for which many are eminently quali-
fied to sit.

They are the military lawyers, who merely because
they are not from civilian life, are precluded from ap-
pointment to the COMA. See Article 67, UCMJ.

The questionnaires have developed the fact that as
military lawyers become more familiar with the military
justice system, they foresee that they will eventually
reach a plateau, at the 0-6 court of military review level,
that is well beneath the level of personal achievement
their civilian counterparts have the capacity to attain.
The courts of military review are the highest judiciary
posts to which they can aspire—yet these are the indi-
viduals who know the society and military law the best.
Those individuals still retain their civilian law back-
ground, as they have graduated from civilian law
schools, remained in civilian bar associations, and utilize
civilian law as the model for much of their decision-
making. In civilian society, these are the individuals that
would be looked to first in order to find the most quali-
fied individuals to sit on a specialized court like the
COMA.

In most cases, the presence of military lawyers on the
COMA would make little difference, but in the vital bal-
ancing decisions between individual rights and military
necessity, they would, at least, have the advantage in un-
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derstanding the practical merits on both sides of the
issue.

At least two of five judges on the COMA must be
active duty military lawyers. Under such circumstances,
a five member COMA should be considered and this is
why we voted to expand COMA membership.

The entire military justice system would benefit in
every way. More and better military counsel would
_aspire to stay in the armed forces and become trial
judges and appellate judges (and aspire to longer tours
as such), especially if, as a prerequisite to selection, each
selectee would have to have so served. Competition for
assignment to the trial/appellate judiciary would be in-
creased. The system would have even better counsel,
trial judges and appellate judges in the system—on a
continuing basis—for more of the most brilliant and
hard-working military lawyers will aspire to a military
career in military justice. The costs associated with in-
creasing the stability of the court by increasing its mem-
bership to five judges would be minimized.

Civilian control of the military, although a lively
‘ghost, is not a legitimate issue. The COMA was only au-
thorized to rule on legal issues involving servicemen
who had received relatively serious penalties—not to be
an instrument of control of military forces—a role no
court should seek in our balance of powers between the
executive, legislative and judicial branches of the gov-
ernment. Civilian control is exercised through the Con-
gress and the Executive Branches of Government in our
country. Rostker v. Goldberg, 453 US 57, 65 (1981); Gilli-
~ 'gan v. Morgan, 413 US 1, 10 (1973).

Flag or general officer billets for chief judges of the
trial judiciaries or the courts of military review would
not be a meaningful alternative. The prestige, responsibil-

ity, and scope of authority of the system’s highest court
is where the 0-8 billets must rest, for it is there where
they can do the most good for the military justice
system.

The new certiorari provisions, in which a civilian
United States Supreme Court will review COMA deci-
sions, will provide a completely civilian review of those
few decisions for which there is any question of a prop-
erly struck congressional balance between individual
rights and military necessity.

Specifically we propose that two military officer law-
yers, at least one of which is from a ground service, be
authorized as judges for the Court of Military Appeals.
That candidates be nominated by the respective services
to the Secretary of Defense with selection by the Presi-
dent, and that the judges so selected serve five year
terms. Thereafter, retirement would be mandatory. As a
predicate for selection, the selectees must have served as
a military judge and as a judge on the court of military
review of the appropriate service. In order to preclude
potential incompatible office problems as the result of
such -appointments, 10 U.S. Code §973 should be
amended to account for military officer membership on
the Court of Military Appeals.

10. COMA Retirement

Subject to our proposal to change COMA to a civilian-
military court, we agree with the retirement program
proposals of Colonel Raby (see his minority report).
That proposal provides a simple, fair and equitable re-
tirement for the civilian judges and provides a certain
degree of accountability by requiring a reappointment
before becoming entitled to the enhanced level of com-
pensation. » '
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Attachments to minority report by Colonel Mitchell and Captain Byrne '

Colonel Thomas L. Hemingway

April 12, 1984

Chairman, Military Justice Act of 1983 Study Commission

1900 Half Street, S.W. (AF/JAJM)
Washington, D.C. 20324

Dear Colonel Hemingway:

Congratulations on your selection to chair the Study Commission. Your
group has an opportunity to play a major role in enhancing the quality of mili-

tary justice.

Last week, I spoke on developments in military justice to the 10th Interserv-
ice Seminar at Maxwell, AFB. In this speech I had an occasion to discuss the
importance of the Commission and suggest some possible avenues of interest. In
the hope that these remarks might be of some assistance in your task, [ am en-
closing copies of the relevant portions of my speech.

With every good wish for success in this your challenging endeavor, I am

Excerpts from Speech Given at Maxwell Air Force Base,
April 3, 1984

The Commission has been appointed by Secretary Wein-
berger and will consist of nine members, of whom three
are “persons from private life who are recognized au-
thorities on military justice or criminal law”. One of
these is Professor Saltzburg, a highly regarded professor
at the University of Virginia Law School, who has au-
thored books on criminal law, criminal procedure, and
the Military Rules of Evidence. Incidentally, he spoke at
our Homer Ferguson Conference last year and is sched-
uled to appear again this year. Another member is Pro-
fessor Kenneth Ripple of Notre Dame, who at one time
served on Chief Justice Burger’s staff at the Supreme
Court and is a highly regarded student of the decisions
of that Court. I believe he also is a Naval reserve judge
advocate. The third public member, Steve Honigman,
has chaired the Committee on Military Justice of the Bar
of the City of New York and in the late 1970°s was at

Sincerely,

Robinson O. Everett
Chief Judge

one time a commissioner of the Navy Court of Military
Review. On various occasions he has testified before the
Armed Service Committees.

The commission is to prepare a report by, I believe,
September 1; and this report will go to the Committees
on Armed Services of the Senate and House and to the
Code Committee established under Article 67(g). Inci-
dentally, as part of the Military Justice Act of 1983,
Congress expanded the Code Committee by adding two
public members, who recently have been appointed by
Secretary Weinberger. One of them is A. Kenneth Pye,
former Chancellor at Duke University and a highly re-
garded authority on criminal law and procedure. Some
of you have probably have heard him on past occasions
at our Homer Ferguson Conference. The other member,
Mary Ellen Hanley, is a partner in a large Seattle law
firm; and at one time chaired the American Bar Associa-
tion Committee on Legal Assistance to Military Person-

T TN
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nel. She herself was a Marine and is the widow of a
Navy officer.

The Commission is required to include in its report
findings and comments on a number of subtopics related
to the subjects which the commission has been asked to
study. Although the Commission does not have the same
broad charter as did the Morgan Committee, which
drafted the Uniform Code, its recommendations could
have a profound impact on military justice. To cite one
example, if the commission recommends that all sentenc-
ing be done by judge alone and if that recommendation
is accepted by Congress, then the trial of a large number
of cases will be affected.

I have suggested that an effort be made to obtain em-
pirical data that will bear on some of these proposals to
be considered by the Commission. For example, what
sort of variation is there between the sentence that a
military judge would impose and the sentence that court
members impose in various types of cases? To what
extent would waivers of trial by members be forthcom-
ing if it were possible to have a jury trial and nonethe-
less have the judge do the sentencing? In what percent-
age of the cases would the judge suspend a discharge if
he had the power to do so? What have been the average
tours of duty of military judges at the trial and appellate
level, and what has been the extent and the circum-
stances of deviations from that average? In how many
cases would the charges be referred to a special court,
rather than a general court, if the special court could

_impose confinement of one year?

Surveys of various groups might also be helpful. For
example, among military judges, to what extent is there
concern about the absence of any statutes or regulations
providing tenure? Among trial and defense counsel,
what are the anticipated effects on average sentences
and on plea bargaining of an increase in the special
court-martial’s confinement powers?

I have suggested to the Judge Advocates Generals
and others that such information be collected, and I will
certainly make the suggestion to the Commission. How-
ever, unless some of the data collection begins soon, it
cannot be completed in time to be of great assistance to
the Commission, which will hold its first meeting later
this month.

* ¥ %

Since Congress now has chosen to authorize petitions
for review on. writ of certiorari, I have recommended
that it consider going further and transforming our
Court into an Article III court. By so doing, it would
eliminate any possible recurrence of an issue that was
raised in the Marthews case about our jurisdiction to de-
clare a Federal statute unconstitutional. I am pleased
that the House Armed Services Committee in its report
on the Military Justice Act of 1983, suggested that “in

the context of considering the impact of various changes
on appellate jurisdiction, the Commission established by
Section 9 of the Amendment should study and report on
the question of whether the Court of Military Appeals
should be an Article III court.”

I would also suggest that, if our Court were reestab-
lished under Article III, its jurisdiction might be expand-
ed to allow consideration of certain other matters—such
as administrative discharges—which are military related.
Indeed, we might be redesignated as the Court of Ap-
peals for the Military Circuit and given jurisdiction over
a variety of matters concerned with the armed forces. In
this way, there would be created an Article III court of
specialized jurisdiction very akin to the recently created
Court of Appeals for the Federal Circuit. One advantage
of the specialized court—which has been pointed out by
Dean Erwin Griswold and others—is that it eliminates
the possibility of conflict among the circuits with respect
to certain issues and thereby reduces the occasion to
grant certiorari because of such conflict. In other words,
the conflict does not arise if the particular type of case is
considered only by a single court of appeals.

Remarks of the Honorable Chief Judge Albert B. Fletcher,
Jr. United States Court of Military Appeals

(Military Justice Seminar, Washington State Bar Association, October
28, 1978, Seattle, Washington)

Ladies and gentlemen, there is no more dynamic law
today than military law. This is not true because of the
United States Court of Military Appeals, or the several
Jjudge advocates general, the services’ military courts or
the Department of Defense. The reason is simple, law-
yers like yourselves have discovered or possibly redis-
covered military law—the input from imaginative practi-
tioners outside of a largely closed justice system has and
will continue to provide the ideas and concepts neces-
sary to give life to that monolith, the military justice
system.

To advance legal principles to meet the need of any
changing society one must have certain tools. First and
foremost is an intimate knowledge of the particular law
applicable to that society. You are here at this seminar
to hone your knowledge of military law, to bring your
knowledge to date is not enough, you must acquire an
understanding for the reason behind a certain legal
precedent. I would admonish you now, that as to certain
legal concepts in the military justice system, military ne-
cessity is not a hollow phrase.

Second, you must have the implements which allow
you to find the law past and present. Under the direction
of the now sitting judges of the United States Court of
Military Appeals, military justice caselaw is now pub-
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lished in West’s Military Justice Reporter and has been
blended into the Shepard’s Citator System. This change
in reporting cases provides instruments with which civil-
ian practitioners are familiar.

Let me turn for a moment to the historical setting for
the present uniform code of military justice. It, of
course, goes back to the Articles of War which predate
the Revolutionary War when we adopted virtually intact
the military laws of England. From 1775 to just prior to
the Korean War, Military justice could be classified as
the command discipline era. Then the period from 1950
when the UCMJ was adopted until 1968 when it was
amended, it could be labeled as the paper justice era.
From 1968 to 1975, I would call the Command-Judicial
Era. I submit to you that we already are in the Fourth
Era, the Independent Judges Era.

Not any one of the four eras are exclusive, they are
mutual to each other, command discipline is as necessary
today as it was during any one of the conflicts prior to
1950. From the untrained lay person to the independent
federal military trial judge of today runs a single
theme—a balance between the needs for command disci-
pline and the requirements for an independent military
justice system. Why not still the Articles of War in Oc-
tober 1978? One cogent reason, the society, you, that the
military community serves, demanded more justice for
those who volunteer or are conscripted into a military
force. For too long, many in the military thought they
were separate and distinct from the primary society.
They are a segment of the whole, designated to fulfill a
particularly unique function for that total society. The
civilian society’s interest in justice for those in the mili-
tary requires that society to be ever on the alert, that the
total society’s concepts of justice are not thwarted by a
single part.

You, the participants here today, because of your legal
training and interest in military justice must be the
watch dogs for the total population of these United
States.

The last few years have demonstrated a concern, not
only by the Court of Military Appeals, but also by the
American Bar Association’s Standing Committee on
Military Law, for an entirely new series of issues and
problems confronting the system. For the first time in
the history of the American military, officers are being
promoted to battalion and brigade commander who have
never tried or defended a soldier or sailor in a court-
martial. In addition, many of the legal duties, which
once were relatively routine and simple and some might
suggest even arbitrary, have given way to a good crimi-
nal justice system. It provides more safeguards for the
defendant than any other system.

It also provides speedier trials than will be found in
most other courts in this country. I say it’s a good

system and not an excellent one because there are still
problems. The time has once again come for a serious
look at the structure of the military justice system.

As a former trial judge of 11 years, my concerns obvi-
ously tend to focus upon the role of the judge in the
military justice system. In this regard, I think military
trial judges should be given habeas corpus authority by
statute. It is the touchstone of our democracy that every
individual has a right to ask a judge to determine wheth-
er he is being properly detained by the state. Every
judge in this country, except a military judge, has such
authority. I perceive no compelling military reason for
depriving judges of this authority.

Second, I believe trial judges and court of military
review judges need some form of tenure to make them
truly independent from the command structure and the
judge advocates general.

For appearances sake, the time has also come to ran-
domly select juries in the military. As a practical matter,
I suspect that most commanders today have little idea
who serves on court-martial juries. They delegate at
least the initial selection  to some administrative staff
person and then approve his selections. With random se-
lection, I believe the commander has to be afforded
some leeway to withdraw certain officers and enlisted
members from eligibility either for military necessity or-
because of specified statutory disqualifications such as
prior court-martial convictions. Again, the danger lies in
giving any one person unfettered discretion. Since there
is no reason for the unfettered discretion, why retain it
and its associated risks?

There is also a pressing need to get commanders out
of the day-to-day military justice legal operation of spe-
cial courts and general courts-martial. Commanders have
more important obligations to be concerned with than
picking judges and juries and supervising what has got
to be one of the biggest papermill operations in the
country. I am referring, of course, to the outmoded
method used to create a court each time a person is tried
rather than having courts with continuing jurisdiction.
This process requires that an order be cut appointing
judge, jury, and lawyers for each case that is tried. It is
not unusual to see a half dozen such orders in a given
case because of changes in judges, jurors, or attorneys.

As I mentioned earlier, the younger commanders are
not equipped today to handle military justice matters at
the special or general court-martial level. It has become
a very technical and sophisticated criminal justice system
which is better administered by lawyers than by laymen.

Finally. I believe there is an urgent need to preserve
the independence of the civilian tribunal on which I sit
and which is charged with overseeing the military jus-
tice system. Since I joined the court, I have been ex-
posed to lobbying as well as subtle and not-so-subtle
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command pressure at many levels within the Defense
Department . . . Not by military commanders, inciden-
tally.

1 believe the judicial conference of the United States
and The American Bar Association will be particularly
alarmed at the treatment of the court by the presently
constituted Department of Defense. An independent ju-
dicial body can do no less than to stand and be counted.

You might ask, are these actions intended to force a
judicial response either through modification of our deci-
sions or in some other way. Two years ago, my answer
would have been an unqualified “No”. Quite frankly, my
response at this point would be a question mark.

What’s the solution? I believe the military justice
system needs supervision by an Article III Court. I think
the time has come in the evolution of the military justice
system to make The Court of Military Appeals an Arti-
cle III Court with the right of certiorari to the Supreme
Court of the United States. '

Congress should designate this Article III Court as a
circuit court by number. The jurisdiction of such a cir-
cuit court should not be limited to matters of military
justice only. But should include jurisdiction to any
matter involving the military including but not limited to
contracts. Ecology problems particular to the military,
claims and others.

Why not a present existing circuit court, because there
is a necessity for expertise in military language, military
problems and military necessity as a fact and not as an
argued fiction.

I also believe the time is ripe to transform the 4
Courts of Military Review into a single Article 1 Court
which could be administratively supported by and co-lo-
cated with our court. There should be a single trial judi-
ciary for all services. Both of these Article One Courts
The Court of Review and the Trial Court to be adminis-
tered by other than the Executive Branch of the govern-
ment.

Ladies and gentlemen, I thank you for the opportunity
to join you for what promises to be the first of many
C.L.E. programs on military justice offered by state bar
associations. I would be happy to try to answer any
questions you may have.

“The Continuing Jurisdiction Trial Court”

(Remarks of Chief Judge A. B. Fletcher, Jr., delivered to the Military
Judicial Seminar in Monterey, California, on December 6, 1975)

Every seminar for military legal personnel that I have
attended has included a session devoted to recent deci-
sions of the Court of Military Appeals and where the
Court is going. Gentlemen, I would suggest to you that
your initial decision as a trial judge as to any matter re-
viewable by the U.S. Court of Military Appeals places

us on the map and on a specific road. I suggest further
that by close reading of the present Court’s decisions,
both the written word and what is left unsaid, gives di-
rection more than ever before.

There are four areas of which I can speak for the total
Court without dissent.

First, we will be a court of law with our decisions
built upon the foundation of legal concepts. We will not
promulgate a potpourri of factual decisions. You should
read us primarily for the law announced. Don’t interpret
the law by placing undue leverage on the facts. Second,
we will exercise the all writs power given us by the
United States Code. Third, we expect lawyers to act
within the Code of Professional Responsibility, and we
will enforce the Code. And finally, we, the Court, be-
lieve that the judges in the military, as well as ourselves,
are subject to the Canons of Judicial Ethics not unsimi-
lar to those proposed by the American Bar Association.

I have stated the unanimous thinking of the Court. I
would now move to an area where the concepts ex-
pressed are unanimous, but the implementation is subject
to debate by the individual judges. This is not to say that
we differ in direction, but only in how to get there. I am
speaking of changes in the Uniform Code of Military
Justice. The total Court believes that now is the time for
a look at the entire Code both to survey the overall di-
rection of military justice to meet the needs of our dy-
namic military society and to select, by priority of neces-
sity, reforms to be presented to Congress for consider-
ation. At present, this is not happening.

Let me briefly outline for you the status of Code
changes today. The Judge Advocates General, through
their able Joint Services Committee, have a legislative
package on changes to the Code ready in form to be
considered by the Congress. A majority of the judges of
the U.S. Court of Military Appeals do not support these
changes. The judges have submitted for consideration by
the Judge Advocates General and their joint committee
which now includes a member of the Court’s staff, areas
that should be scrutinized for possible changes. The
Judge Advocates General and the Judges of the Court
are communicating through the Code Committee to an
extent that finds no precedence in the history of the
Court. I believe this is for the betterment of military jus-
tice.

From this background, I would like to go to a specific
suggestion made by me for a change in the Uniform
Code of Military Justice. I call it the continuing jurisdic-
tion trial court to replace the present on-call trial court.
What exactly do I mean when I speak of continuing ju-
risdiction of the trial bench. First, let me make it clear
that I do not believe today that any trial judge in the
military has any statutory authority to act until a court-
martial is convened. I would advise you not to look at
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the majority opinions in the writ cases where we or-
dered the trial judge to hold a hearing on pretrial re-
straint as authority to exceed the Code. We merely
called on the trial judge to meet the standard of a neu-
tral and detached magistrate. ‘

I am impelled by the stated purpose of the military so-
ciety we serve to conclude that the commander’s pri-
mary responsibility lies in fielding a force to carry out
his stated objective. Only he and his superiors can
decide who is necessary te accomplish this mission. No
judicial system or officer thereof should or can be al-
lowed to deter this objective. Similarly, the command-
er’s role must not be cluttered with judicial decision-
making for he has more important determinations. By
these statements, I do not mean to relieve the command-
er of the authority conveyed to him in trust by the Code
under the section concerned with non-judicial punish-
-ment. This is a provision affecting discipline.

To this judge, when we say that commanders are
acting in a judicial capacity, we are prolonging fiction.
On trips to the field, 1 have discovered that what we
really are talking about is judicial action taken by the
staff judge advocate, said action later being approved by
a command person. In this vein, let me add that the
judgment of a trial court should be set aside only by an
appellate tribunal consisting of judges trained in the law.

Let me return to the concept of a continuing jurisdic-
tion trial bench. A judicial system should not create its
society. In truth, the society brings into being a forum
for justice to underprop that society’s aim and purpose.
The design for a continuing jurisdiction trial court
cannot at any stage of the proceedings place any person
in the military outside the jurisdiction of the command.
Caveat, the O’Callahan decision of the Supreme Court.
There are three areas in the present Uniform Code of
Military Justice that provide these safeguards, and they
must remain intact. First, the command function must be
paramount at the time of initial apprehension, initial
arrest, or initial confinement. Second, the command must
have an opportunity after an Article 32 investigation to
determine its needs without judicial interference. If the
commander’s need for an individual servicemember ex-
ceeds the merit for trial, he could foreclose further judi-
cial proceedings. His acting time would require a specif-
ic limit. Third, when the findings are completed includ-
ing a hearing on a motion for a new trial heard by the
same judge that heard the case, then the command struc-
ture may suspend the execution of any sentence except
the death penalty. At all other times and for all other
purposes, commencing immediately subsequent to appre-
hension, the accused would be under the jurisdiction of
the trial court. This places the responsibility solely upon
the trial judge. Note, I say responsibility. This does not
mean that he must do it all himself. I would not propose

a specific plan mandatory for each branch of the service.
Their uniqueness may require some differences.

Some of the responsibilities of the proposed trial court
are such matters as 2 Gerstein v. Pugh hearing, a proba-
ble cause hearing to determine whether a person should
be detained and, if so, to additionally resolve what form
of detention is appropriate. This must be decided by a
neutral and detached magistrate. Note, I did not say the
trial judge. Let me stop here for a moment to laud the
Judge Advocate General of the U.S. Army for his fore-
sight in promulgating a new Chapter 16 to AR 27-10,
the Military Magistrates Program under a supervising
military judge. This is a giant step forward.

Under my concept, the judge also would be responsi-
ble for calling, but not necessarily presiding over, an Ar-
ticle 32-type hearing. The judge also would be responsi-
ble for a random selection of a court, i.e., a jury to try
the accused. A valid excuse of a member to fulfill his
military obligations would be binding upon the trial
court. The trial bench also would have the responsibility
fer issuing subpoenas for witnesses. There are other judi-
cial functions necessary for a continuing jurisdiction trial
bench, and many would require individual adaptation to
a particular branch of the service.

Let me turn to areas generally considered judicial that
I presently do not favor bringing within the ambit of the
proposed trial bench. 1 will recount only three; there are
others.

The trial bench need not have sole authority to hold
probable cause hearings and issue search warrants. The
area of inspection, vis-a-vis, search is unique in the mili-
tary. Commanders must be given great leeway in the
area of inspections. In the search situation, however, the
command must girder itself in the law if it wishes to
proceed in the judicial process. Judicial process will pro-
vide judicial review. If I were speaking to staff judge.ad-
vocates, I would remind them that bad practice in the
search area gives rise to factual situations that lead ap-
pellate courts to extend or to create exclusionary rules.
But since I am talking to trial judges, 1 will remind you
that you have the first swing at the question, and if you
miss, you, not the staff judge advocate, will be reversed.

Let me turn to the sentencing process. I personally do
not favor jury sentencing. One of my reasons being that
it gives rise to an inequality of sentences for a particular
crime. I recognize that it is and has been an accepted
system in this country. We in the military judicial system
do have one advantage over other systems. We have Ar-
ticle 66 which vests the Court of Military Review with
power to review the appropriateness of adjudged sen-
tences. This is a plus.

Under my concept, the trial bench would not have ju-
risdiction over any civil matters, i.e., habeas corpus,
mandamus, injunctions, or prohibition. The Court could
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not order command to cease to function or order action
in any area outside the judicial process. The writ of
coram nobis, however, is essential to correct in-house in-
justices and must be available at all levels.

Let me comment in one sentence as to the contempt
powers of the trial judge. The trial bench must have the
power to punish for contempt committed in the presence
of the Court in judicial proceedings.

In a broad spectrum, that is it—a continuing jurisdic-
tion trial court. An independent court of this nature cou-
pled with an independent prosecutorial section and an
independent defense section, I believe, would provide
our society with a trial forum second to none which
meets the society’s need for justice at the trial level.
More importantly, I believe it leaves those in command
with the tools needed to carry out their mission without
burdening them with judicial responsibilities for which
they have neither the time nor the appropriate training.

Separate Statement of Professor Kenneth F. Ripple

Introduction

For those of us who have worked with the military jus-
tice system for some time, there is indeed a special satis-
faction in participating in the work of a commission
whose mandate is not to investigate abuses in military
justice but, rather, to recommend changes designed to
fine-tune an. already robust system which regularly pro-
duces justice. Indeed, this sort of precise tailoring is pos-
. sible only because the system has already achieved an
advanced state of theoretical and practical maturity.

On the other hand, while the present excellent state of
the military justice system has relieved the Commission
of the unpleasant task of discovering and describing
abuses, it has placed upon us another and, in some ways,
more exacting task. Our mandate is—as it ought to be—
to formulate the best possible solutions to each of the
areas which Congress has directed us to study. Often-
times, this process of “fine-tuning” requires, in my view,
something other than a simple affirmative or negative
recommendation. Rather, it sometimes requires a signifi-
cantly more delicate synthesis of the competing propos-
als. This perspective is especially important in the case
of military justice. Even the most “technical” adjustment
requires that a balance be struck between the rights of
the accused and the need for good order and discipline
in the Armed Forces; each change must also reflect a
proper working relationship between the command
structure and the judge advocate. )

It is also important to note that several of the issues
before the Commission are interrelated and, therefore,
the cumulative effect of the Commission’s recommenda-
tions may well have a significant impact on the future
development of a crucial institution of the military jus-

tice system—its judiciary. The full impact of this interre-
lationship must be carefully assessed. It could set direc-
tions for years to come.

Because I believe that, in several instances, the best
solution to the issue presented is one which does not
choose absolutely between competing policy concerns
but rather harmonizes them and because I am concerned
that the cumulative impact of the Commission’s recom-
mendations may have an unforeseen impact on the mili-
tary judiciary, I have decided to write separately.

Against this background, I now turn to the particular
issues which the Commission has been asked to study.
Several impact directly on the status of the military
judges:

A Guaranteed Term of Office for Military Judges

If the mandate of this Commission were limited to iden-
tifying major abuses in the administration of military jus-
tice, this proposal would deserve little attention. Neither
the testimony of the witnesses before the Commission
nor the data collected in the extensive surveys indicates
that command influence over military judges is a major
problem at the present time in the administration of mili-
tary justice.

However, the mandate of this Commission is not so
narrowly drawn. We are to advise the Code Committee
and the Congress as to whether specified proposed
changes, including the suggestion of a guaranteed term
for military judges, would effect an overall improvement
in the administration of military justice. Using this stand-
ard, one must conclude that the present arrangement,
while workable and regularly productive of substantial
justice, does indeed leave room for improvement.

While the information compiled by the Commission
does not reveal a substantial number of instances of in-
terference with a military judge’s decision, the record
does reveal that both military judges and convening au-
thorities recognize the potential for such abuse. If Con-
gress places exclusive sentencing authority in the mili-
tary judge, there is an additional likelihood that the pos-
sibility of command influence will increase since the
military judge will be the sole focal point for dissatisfac-
tion with sentences. Given this situation, it is incumbent
on the Commission and the Congress to explore whether
a meaningful improvement can be devised which is com-
patible with both the concerns of justice and the needs
of the military to meet exigent circumstances.

The testimony of the witnesses before the Commission
made it abundantly clear that it will indeed be difficult
to mold a meaningful guaranteed term of office which
does not interfere with the countervailing concerns of
military life. Reassignment of military judges in times of
military crisis or even in times of significant stress on
overall manpower is indeed a most important concern.
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A military judge with significant training in other crucial
areas ought to be—indeed must be—available to use
those skills for the Country’s good in times of great
need. Moreover, since most military judges are career
judge advocates, it makes little sense to make assignment
as a military judge an absolute barrier to an opportunity
for career advancement which will be beneficial both to
the individual judge advocate and to the Country. In
short, assignment flexibility is a legitimate concern for
both the Armed Forces and the individual military
judge.

This need for flexibility certainly cannot coexist with
a rigid guarantee of a term in office. Guaranteed ap-
pointments for long periods of time or without provision
for exceptions would deprive the Armed Forces of
needed flexibility and lock the individual military judge
into a career pattern which could be frustrating and de-
moralizing. Indeed, these concerns counsel against any
blanket statutory guarantee of term of office.

There is, however, a middle ground. Congress could,
by statute, require that the Secretary of every military
department: 1—provide by regulation for a fixed period
of assignment of a military judge; 2—specify the circum-
stances under which a military judge could be prema-
turely removed; 3—require that any such “short tour”
be approved by the Secretary or his designate. Such a
system would permit the Armed Forces to reassign mili-
tary judges to other duties for the good of the service.
However, the requirement of a written explanation and
approval at the secretarial level would also assure that
the decision was based on permissible grounds and sub-
ject to scrutiny at a level above the parochialism of
command influence.

Many of the witnesses appearing before the Commis-
sion stated that such a system was indeed workable.
Indeed, one witness suggested that, if such a system
were implemented, the secretarial delegation of approval
authority ought not be delegated to anyone within the
military chain of command. It was pointed out that even
the Judge Advocate General has a command relation-
ship with the military judge and is, in fact, capable of
exerting significant influence over the military judge’s
career. Indeed, many of the convening authorities ap-
pearing before the Commission who noted the possibility
of command influence were senior to the Judge Advo-
cate General.

One other matter must be addressed. To avoid signifi-
cant litigation of the Secretary’s decision, the statute
ought to specify that his decision is final and not subject
to further judicial review.

In short, the flexibility of regulatory control will
assure the military judge, members of the Armed Forces,
and the American public generally of the professional in-
dependence of the military judiciary. It will also pre-

serve for the Armed Forces the flexibility of assignment
needed for immediate military preparedness and long
range career development.

I am authorized to state that Mr. Honigman and Mr.
Sterritt concur with the foregoing proposal.

Sentencing by Military Judge

While even the most experienced trial jurist in the civil-
ian community will describe the sentencing process as
the aspect of the criminal trial which taxes his or her ju-
dicial abilities to the limit, the military justice system,
under the Commission’s recommendation, will continue
to permit this function to be exercised, at least in the
first instance, by the court-martial members, if the ac-
cused desires. This arrangement is justified mainly on the
desirability of preserving for the accused a traditional
option and to ensure that the sentence reflects the values
of the local military community. Neither of these is sup-
portable as a matter of public policy. Society has an
overwhelming interest in a professionally imposed sen-
tence tailored as far as possible to meet the several goals
of any modern penal sentence. It simply cannot leave the
task to amateurs. Indeed, this is especially true in the
military where the deterence effect of a sentence may
have a direct affect on the maintenance of the discipline
of a combat unit. A military commander can ill afford to
watch the standards of conduct required of American
Forces diluted because the local “military community” is
willing to wink at the delicts of one of its own. In short,
when the benefit of preserving a perceived right for the
accused is weighed against the real possibility of either
an inappropriate sentence or of “jury nullification,” the
appropriate course is clear.

Court-Martial Power to Suspend Sentences

There seems to be little reason to deprive the initial sen-
tencing authority of all ability to use this vital and inte-
gral tool of the sentencing process. A sentencing author-
ity—whether judge or court-martial—ought to be per-
mitted to impose what it believes to be a just sentence.
Such a judgment often includes a suspended sentence.

On the other hand, in the military context, the legiti-
mate role of the convening authority in the suspension
decision must also be recognized. Indeed, that officer
will normally be in possession of more information than
the court-martial panel or the military judge on the issue
of rehabilitation. A statutory arrangement which permits
suspension by the court-martial, subject to approval by
the convening authority, while also retaining full author-
ity in the convening authority to initiate a suspension, is
quite feasible.

The prospect of occasional tension between the court-
martial members or military judge and the convening au-
thority in this matter hardly seems a sufficient reason to
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decline such an improvement. Initial sentencing authori-
ties can today create such “tension” by recommending a
suspension. The foregoing proposal would simply
present the convening authority with an affirmative—
albeit tentative—decision rather than a mere recommen-
dation. It would, however, require that the convening
authority review more carefully the action of the tribu-
nal and thus improve the overall quality of the sentenc-
ing process.

Expansion of the Sentencing Power of the Special Court
Martial to One Year Confinement At Hard Labor
Throughout the deliberations of the Commission, the ar-
guments in favor of this change have remained notice-
ably unfocused. For some, the primary argument seems
to be a desire to mirror the civilian distinction between
felonies and misdemeanors. For others, the chief benefit
appears to be the supposed cost reduction which would
result if serious crimes, now tried at general court-mar-
tial with all the procedural guarantees associated such a
proceeding, were tried at a special court-martial. It is
‘also argued that increasing the potential confinement to
which an accused could be subject will provide alterna-
tives to a punitive discharge in sentencing. It is even
argued that such an increase in potential punishment will
result in greater protection of the military accused who
otherwise would be tried at general court-martial where
the punishment limitations are substantially greater.
These arguments, taken separately or cumulatively,
cannot support this proposal. The need for symmetry
with the traditional felony-misdemeanor civilian distinc-
tion is, quite bluntly, the exaltation of form over sub-
stance, especially when, in the civilian community, that
distinction appears far more blurred than it once was.
The second argument, resting on administrative con-
venience and cost-saving, is disturbing. The “savings”
would be derived by the exclusion of some of the most
valued parts of the military justice system, such as the
Article 32 investigation. For years, military justice prac-
titioners have pointed with justifiable pride to the careful
pretrial screening process which ensures that only cases
where trial on the merits is justified result in trial.
Indeed, the cost saving may be illusory. Referral of
more serious crimes directly to a special court-martial
without the benefit of an Article 32 investigation may
well result in increased expense and the loss of valuable
judicial and member time since far more non-meritorious
cases, ultimately resulting in acquittal, may be referred
to trial. .
. The argument that this proposal will result in in-
creased sentencing flexibility is also seriously flawed. It
is indeed a rare case in which a sentence to hard labor in
excess of six months could be awarded appropriately but
in which a punitive discharge would not be appropriate.
Nor is this enhanced punishment scheme a needed pro-

tection against unrealistically high sentences by general
court-martial. The appellate review of sentences in the
military system—perhaps the most sophisticated in the
United States—is a sufficient guarantee against such ex-
cesses.

It is quite clear that the various military services differ
substantially in their treatment of absence offenses. Some
treat such matters administratively; others handle them
through the court-martial process. For the latter, en-
hancement of special court-martial punishment will
permit the government to obtain a significantly greater
period of confinement prior to punitive separation than
is now available. However, there is a substantial question
as to whether this enhanced punishment potential is in
fact a sufficiently substantial deterent factor to justify the
increased costs to the Government.

The argument that this change will afford the accused
greater protection is also of dubious merit. The proposed
change will benefit some accused whose cases would
normally be referred to general courts-martial under the
present system. Their exposure to longer periods of con-
finement will be limited to one year. The responses to
the commission’s survey indicate that the majority of
convening authorities believe this will occur in a small
percentage of cases. See Analysis of Questionnaire Data-
Increase the Jurisdictional Maximum Punishment of Spe-
cial Court-Martial to One Year, Section 4(c) (1984). The
price of this benefit however is substantial. The far
greater number of accused whose cases would normally
be referred to special courts-martial will now be exposed
to an additional six months confinement depending on
the offenses charged. See Analysis of Questionnaire Data,
supra, Section 3. This increased exposure has not been
justified by an evidence presented to this Commission
which concerns the state of discipline in our armed
forces. To benefit the smaller number and the more cul-
pable offender at the expense of the greater number and
less culpable offender is neither reasonable nor sound
policy for the administration of justice. This problem is
exacerbated by the fact that a court of members, albeit
instructed by a military judge, can impose these sen-
tences.

Finally, it must also be noted that this proposal is
linked to several of the other issues under study by the
Commission. For instance, if Congress decides to place
sentencing power exclusively in the hands of the military
judge but does not provide for a guaranteed term of
office for that judge, this enhanced sentence will be im-
posed by a relatively inexperienced and junior judge ad-
vocate who may be far more susceptible to command
pressures.

I am authorized to state that Mr. Sterritt concurs in
this analysis.
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Article IIT Status for the United States Court of Military
Appeals

The proposal for Article III status for the United States
Court of Military Appeals is one whose time has come.
This Court is a national court with power to affect the
liberty, and sometimes the life, of Americans in uniform.
Matters of far lesser importance have been committed by
Congress to tribunals with Article III protections.

The traditional arguments against such an arrangement
usually stress the uniqueness of military justice and ex-
hibit an almost emotional fear that such a high degree of
judicial independence will dilute that uniqueness and
permit judicial intrusion into military affairs.

Article III status for the judges of the United States
Court of Military Appeals will undoubtedly lead to
more contact between these judges and their counter-
parts on the courts of appeals for the various circuits.
However, it requires a quantum leap to conclude that
such contact will lead to a dilution of the military justice
system. Indeed, most comparative law experiences
strengthen—not weaken—the participating systems.

The major source of reluctance to this proposal ap-
pears to come from those who believe that Article III
status will somehow permit the Court to interfere with
military operations. However, the mere conferral of Ar-
ticle III status on a tribunal’s judges hardly dilutes Con-
gress’ authority to place whatever restrictions on the
Court’s jurisdiction which appear appropriate. The Su-
preme Court of the United States has demonstrated that
it is quite prepared to give whatever support is needed
to the proposition that the Congress and the President—
not the courts—are constitutionally responsible for the
conduct of military affairs.

Epilogue: The Military Judiciary: Institutional Erosion

A disturbing prognosis for the future of the military trial
judiciary emerges from this Commission’s work. The tes-
timony and surveys make it clear that career judge ad-
vocates hardly view such duty as career enhancing.
Indeed, their collective judgment appears justified.
Moreover, when viewed as a totality, the recommenda-

tions of a majority of this Commission can hardly be
viewed as a vote of confidence. The military trial judge
is denied even the most modest guarantee of judicial in-
dependence as well as one of the most fundamental tools
of modern sentencing practice—the power to suspend.
Indeed, the unique capacity of the professional military
judge to undertake sole responsibility for this most deli-
cate task remains unrecognized.

In short, the military trial judge as an institution in
American military justice is alive but not well—or at
least not very robust. Perhaps the delicate task of en-
grafting this role on the system is simply incomplete.
However, when these symptoms are still manifest after a
decade and a half, the situation bears careful monitoring
by the Congress.

KENNETH F. RIPPLE

December 6, 1984
University of Notre
Dame

Notre Dame,
Indiana

XIV. ADDITIONAL RECOMMENDATION TO THE
DEPARTMENT OF DEFENSE

It is strongly recommended that the Department of De-
fense initiate an appropriate study of the following issue,
to include a study of whether any modification should
be made to the Uniform Code of Military Justice in sup-
port thereof:
What must the United States do to ensure that all civilian
technical representatives and Department of Defense ci-
vilian employees, who operate or maintain vital military
operational equipment or vital military communications
equipment, remain at their posts in time of war or national
emergency?

Commission members Captain Byrne, Colonel Raby,
Mr. Honigman, Professor Saltzburg and Colonel Mitch-
ell agree. Time constraints did not permit the acquisition
of the signatures of the concurring members.
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- STATEMENT OF MR. EUGENE R. FIDELL

Given to the Military Justice Act of 1983 Advisory
Commission on 8 June 1984 at Washington, D.C.

Col. HEMINGWAY. If you would please state your full
name and the capacity in which you appear here today.

Mr. FiDELL. My name is Eugene Fidell. I'm an attor-
ney in private practice in Washington. I'm a partner in
the firm of Boasberg, Klores, Feldesman & Tucker, and
I'm here today on behalf of the American Civil Liberties
Union.

If 1 can append a footnote at this point, let me say that
I have also received in my capacity as Chairman of the
Committee on Military and Veterans Rights of the Dis-
trict of Columbia Bar, the Commission’s request for
comments. The D. C. Bar Committee will be meeting
next week at the ABA office here in town to prepare a
response which I would hope we would be able to get

The Military Justice Act of 1983, Advisory Commission, December
1984.

This report was prepared by the direction of the Military Justice Act
of 1983 Advisory Commission, to be transmitted to the Armed Serv-
ices Committees of the Senate and House of Representatives and the
Code Committee.

to the Commission in a timely fashion, although due to
certain constraints that the Bar has imposed on the ex-
pression of public positions, that can be a time consum-
ing process.

I'm very gratified to be here today on behalf of the
American Civil Liberties Union because the ACLU was
actively involved in the development of the legislation
that Congress passed last year, and a number of the
issues that the Commission has been asked to address
were issues that we identified in our testimony. In offer-
ing this statement, I would like to address two types of
questions; the first, specifically the questions set forth in
the Commission’s inquiry and, second, some additional
areas of concern that I think the Commission should
take note of. Mindful of the constraints imposed by the
legislation and the Commission’s charter, nonetheless,
some of these might be areas that the Commission might
wish to note in its report and might wish to refer to the
Joint-Service Committee, and might wish to identify for
the Code Committee, or might wish simply to comment
on. In this regard, I would point out that Senator
Jepsen, when he introduced the legislation that ultimate-
ly became the Military Justice Act of 1983, said that it
was time for a basic look at the Code and the arrange-
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ments governing military justice in general, and it’s in
that spirit that the second portion of my remarks will be
offered.

Basically, the position of the ACLU regarding the
questions that the Commission has addressed to us is
stated in the testimony and responses to questions that
we furnished to the Senate Armed Services Committee
while the ’83 act was under consideration.

In looking at the questions posed by the Commission,
I’'ve gone back over the presentation that we made at
that time. It was a presentation that was not lightly ar-
rived at, and we would respectfully invite the Commis-
sion’s attention to the detailed testimony that I present-
ed, as well as the responses to questions which were
equally attentively prepared.

First, with respect to sentencing by the military judge,
the ACLU’s position is stated on Pages 200 and 219 to
220 of the Senate hearings and, in essence, our position
is that we would oppose any change in current law be-
cause many members of the armed services do believe
that sentencing by the jury, if the accused so chooses,
including the option for enlisted members, is an impor-
tant safeguard. We recognize that this is a departure
from civilian federal practice, and the fact is, of course,
that the ACLU’s position is to prefer use of the civilian
model to the extent practicable; we think this is conso-
nant with Article 36. Nonetheless, having carefully re-
viewed the matter and sought the advice of a variety of
ACLU cooperating attorneys who have had experience
in literally each branch of the service, we have conclud-
ed that the perception among persons subject to the
code—enlisted persons which are the bulk of the affect-
ed class if you will—is that this can be an important
safeguard; and in those circumstances, the American
Civil Liberties Union is not disposed to ‘say that it is
more important that we get in lock step with the civilian
community.

Let me also say at the outset, before I get too far
along, please do not be bashful about interrupting me
with questions. I'm not here to make a speech this morn-
ing; I would much rather engage in dialogue, and I
won’t be hurt if you interrupt me at any point.

With respect to the suspension of sentences, the re-
sponse that we furnished to the Senate Armed Services
Committee indicated that the power to suspend sentence
should be conferred upon whoever adjudges the sen-
tence, whether that be the military judge or the mem-
bers of the court-martial.

Suspension of sentence is an integral part, in our view,
of the sentencing process. Now there is a footnote that
perhaps should be added. Assume with me that the law
were changed so that the sentencing authority could sus-
pend the sentence. If the sentencing authority declined
to suspend the sentence, should the command or other

authority be authorized to suspend the sentence? The
Civil Liberties Union would have no objection to retain-
ing the power of higher authority to suspend a sentence
even if the sentencing authority, having the suspension
power, declined to do so, because there may well be fac-
tors that are best known to the GCM authority and to
other authorities that suggest the appropriateness of the
suspension even though the trial level authorities were
not disposed to do that, and even though they had the
power to do that. ‘ ‘

Col. HEMINGWAY. Let me interrupt with a question.
What do you envision then as the proper basis for vacat-
ing the suspension and executing the sentence, given the
fact that the members of the court, if they impose the
sentence, would have no supervisory capacity over the
accused’s future conduct?

Mr. FIDELL. Well you’d continue to have some need
for a fact-finder obviously to determine that the condi-
tion precedent to a vacation of the suspension had in fact
occurred. I will confess that we have not addressed that
in detail; but obviously, the alternatives are either for
command to perform that function as it currently does,
or for that function to be performed let’s say by a judi-
cial officer. We have not addressed that subject, howev-
er, and I can see some complications in it that literally
do cut both ways. On the one hand, you don’t want the
vacation of suspension proceeding to become literally
another trial with another jury; and as I understand ci-
vilian practice, when you vacate a suspended sentence,
there is no jury involved; the jury has functioned by an-
nouncing—by imposing the sentence in the first place if
you have a—or whoever imposes sentence. :

Mr. HONIGMAN. In the civilian practice the jury
doesn’t impose the sentence in the first place.

Mr. FiDELL. Typically, right. But obviously some at-
tention could be given, particularly—Let me say this:
Particularly if you had the suspension power vested -in—
or suspension option vested in the sentencing authority,
it would make sense to have the trial judge, let’s say,
have the authority to vacate. It’s a judicial-type function
certainly to vacate a suspension of sentence. Now on the
other hand, if you had—just to play out the hypothetical
we talked about before—If the suspension were a sus-
pension imposed not by the sentencing authority, but by
the command, then I could see some awkwardness intel-
lectually in having a judge vacate a suspension that had
been imposed by a command. There, you might really
get in a hair-pull between command and the judiciary,
and we don’t want to encourage that. Obviously, you’ve
put your finger on an important question. It’s one that
we have not played out completely; but I can see some
concerns, and you’d have to think through the implica-
tions of going one way or the other.
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Mr. HoNIGMAN. If the current system of jury sentenc-
ing is retained, would you favor—

.Mr. FIDELL. Mr. Honigman, if I can—Just to continue
my thought before, to the extent that the suspension of
a—Withdrawn. To the extent that the vacation of the
suspension constitutes a judicial function, and to the
extent that the drift of the ’83 legislation is to withdraw
‘by and large the judicial functions of the commander—
the trend that I think that it would be hard to deny—
then there ought to be some serious attention given to
having the vacation power vested in the judiciary, sub-
ject to however you come out on the question of possi-
ble controversy, because a judge is vacating or refusing
to vacate a suspension ordered by a commander. And if
that potential for conflict is serious enough, then I
would say maybe second thought, additional thought
ought to be given to whether the commander ought to
be able to suspend sentence, because 1 do feel fairly
strongly that the vacation of a suspended sentence is a
judicial function. I'm sorry—

Mr. HONIGMAN. I was just going to ask whether if the
current system of jury sentencing were to be retained,
whether the ACLU would favor conferring the suspen-
sion power upon the judge, or whether you would favor
conferring that power upon the jury.

Mr. FIDELL. In this respect, let me say that without
having discussed this with my client if you will, and sub-
ject to some second thoughts, I would say that a sen-
tence could be suspended by the judge even if the jury

- did not suspend. Have I responded to your question?

Mr. HONIGMAN. Yes.

Mr. FIDELL. So that the judge would have a second
opportunity to suspend, again, in the exercise of judicial
discretion.

Col. RABY. So if I may summarize your bottom line
then, subject to further, more detailed consideration, it’s
that whoever imposes the sentence initially should have
an opportunity to suspend the same.

Mr. FIDELL. Correct.

Col. RaBY. If it is a judge, the vacation power should
be vested in the judge clearly, and you would tend not
to—You would have no objection to a convening au-
thority or any other higher authority having suspension
powers in addition to that of a judge.

Mr. FipELL. That’s correct. I think we ought to
have—

Col. RaBY. You could always go for clemency.

Mr. FIDELL. Precisely right. That’s the last thing we
want to constrain here.

Col. RABY. Now if a jury is doing the sentencing, you
would give them suspension authority, but you’d also
give a judge, the trial judge, suspension authority.

Mr. FIDELL. That’s exactly right, Colonel. And really,
thinking about it, it’s interesting the way this has played

out as we've discussed it. It seems to me that if the jury
suspends—If the jury declines to suspend, the judge
should be able to suspend. If neither the jury nor the
judge suspend, then the command should be able to sus-
pend.

Col. RaBY. Now, if the judge suspended in that sce-
nario we’ve just played out—

Mr. FIDELL. Yes.

Col. RaBY. —You’d put the vacation authority in the
judge ’cause he was the suspension authority; but if the
jury suspended, would it be opposite your views to let
the command have the vacation authority?

Mr. FIDELL. I would still—It would not be consistent
with our approach on this. It seems to me that essential-
ly, vacation of a suspended sentence is a judicial func-
tion, so I would have the judge perform that function as
well.

Col. RABY. Then if a commander, under our scenario,
say the jury and the judge did not suspend and the com-
mander suspended, would you still vest vacation author-
ity in a judge—it being a judicial function—considering
that the case law at this time have military courts to be
courts of limited jurisdiction preaches the statute, and
there’s a question as to—We don’t have continuous juris-
diction in other words, as you well know, Mr. Fidell.
How would you play out that scenario?

Mr. FIDELL. On balance, I'd still have the judge do it
and get it all centralized, get the whole vacation process
centralized before a judge, regardless of who suspends.

Col. RaBY. Now are you going to address the author-
ity of courts of military review, whether they should
have suspension authority, in your presentation today?

Mr. FIDELL. I’ll be happy to do that. Why don’t I do
it right now?

Capt. BYRNE. Before you do that, can I ask you a few
questions? You know the civilian practice on judge-only
has dramatically changed in the past two or three dec-
ades, and now I believe there are only about perhaps
seven states that have jury sentencing. Are you aware of
any of those states that still have jury sentencing where
the accused has an option of electing judge sentencing?

Mr. FIDELL. I cheerfully admit that I have not re-
viewed the state legislation in detail, so I can’t answer
your question.

Capt. BYRNE. Well, I don’t know—I must admit that
I've done some research, but it’s not complete. Let’s
assume for the sake of argument that none of the civilian
jurisdictions allow that option.

Mr. FiDELL. The option again of—

Maj. CasIDA. Missouri at least has that option.

Capt. BYRNE. All right, thank you.

Maj. CasIDA. And perhaps Texas, I'm not sure.

Capt. BYRNE. Thank you. But let’s assume that the
great majority of the states that still retain it, you don’t
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have that option; then, would you say that this is a dif-
ferent model from—except for a small minority of states,
that this is a different model from every state situation,
as well as the federal situation?

Mr. FIDELL. Well, subject to——Not having done the
research, I’'m not in the position to draw that conclusion.
It may well be that that is the case. Let me say that
having lived under, thought about, written about and
practiced military law since 1968, 69, I'm not surprised
to know that the military justice system might be differ-
ent from the civilian system.

Capt. BYRNE. Okay. Pursuing it a liitle further then,
can you think of any reasons why it should be different
in this area?

Mr. FIDELL. With respect to the accused’s option as
to who might sentence him, 1 think one of the things
you have to deal with is the perception of the system.
For decades, the military justice system has been touted
as at least the peer of the civilian criminal justice system
and, in some respects, superior to the civilian criminal
justice system. And one of the factors that distinguishes
the military justice system that’s regularly brought forth
as evidence of this equality if not superiority is the fact
that the accused has this option. It’s a system that af-
fords the individual the option to elect enlisted personnel
on the jury. I mean it’s part of the landscape that has
been digested by the military community, and it’s part of
the institutional arrangements that we’ve lived with for
many, many, many decades now. This gives rise to cer-
tain expectations, understandings, appearances, folklore
perceptions, not all of which lend themselves to either
cold logical analysis, or to statistical analysis. And some
of these expectations, I think, are wrapped up in the
question of whether the accused has the option of being
sentenced by the judge, knowing who the judge is, or
being sentenced by the members, possibly including en-
listed members, and excluding people who are members
of his own unit. I’'m loathe to throw those opportunities
overboard.

Capt. BYRNE. Now these decades you’re talking
about, you’re really only talking about the past decade,
aren’t you?

Mr. FIDELL. In terms of having a judge do the sen-
tencing?

Capt. BYRNE. The option.

Mr. FIDELL. Having the option? Well, as I understand
the pre-1968 legislation, in a GCM, an individual could
choose to be sentenced by the law officer; is that not so?

Capt. BYRNE. No.

Mr. FIDELL. Well, then we’re talking about a fifteen-
year period.

Capt. BYRNE. You are really talking about a fifteen-
year period.

Mr. FIDELL. Yeah.

Capt. BYRNE. And the system was wouldn’t you say,
really changed? We've always had members sentencing
and then in ’69 we had an option whereas if they went
by trial by military judge a]lone, the judge could also
sentence them.

Mr. FiDELL. Well, if you want to turn back the hands
of the clock, that’s obviously your privilege, but I cer-
tainly don’t see any point in doing that, because people
have come to have an expectation; this is one of the
strengths of the system thal people have been repeatedly
told about. Whether or not it is important as a practical
matter, it is perceived to be important by the people
who are most directly affected by it and we’re not dis-
posed to recommend junking it after an experiment that
has shown that the system works okay. If it ain’t broke,
den’t fix it.

Capt. BYRNE. 1 just wonder how does this benefit the
accused?

Mr. FIDELL. Say again, please?

Capt. BYRNE. To have the option.

Mr. FIDELL. You weuld have to talk to any particular
accused and any particular defense counsel.

Col. RaBy. If 1 made available to vou some statis-
tics—if my statistics could prove anything—that showed
the number of times judges in the last two calendar -
years in the Army at least—I mean that accuseds select-
ed judge-alone sentencing, enlisted-member courts, offi-
cer sentencing, and the rates of conviction, discharge
and confinement, would that help you in answering that
question?

Mr. FIDELL. Not particularly, because I dor’t know
how you put a valoe on an option. In any particular
case, if I were advising an accused, I can't tell you what
1 would do even if you gave me statistics from here ’till
1989. I dor’t know—If you, Colonel, were going to be
the judge, I'd probably go with you. On the other hand,
if you gave me a court with five Gunny Sergeants, or
seven Master Chief Bosun Mates, I might have second
thoughts, or I might feel just the opposite about it; but
I'm not going to—I'm not going to say that my client
will be none the worse off without having that option,
and I don’t think my—

Col. RaBY. I wasn’t talking about an actual practlcah-
ty; 1 was talking in terms of perception.

Mr. FIDELL. Well, the perception—

Col. RaBY. Let me put it this way: If the statistics
showed for example, that the court—the enlisted men
went with judge alone 100% of the time, would that not
be an indication that this right wasn’t perhaps perceived
to be too valuable? But, on the other hand, if judge
alone was used only 2% of the time, and the members
went with court members—bearing in mind they can
also ask for enlisted court members—would that show
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that the right was used more? If the right is used more,
does that not support the perception? »

Mr. FIDELL. Well—

Col. RaBY. If enlisted men actually are asking for
court members with enlisted personnel, or not asking for
judge alone so we’re getting court members a substantial
amount, does that tend to show the right is valuable or
not?

Mr. FIDELL. Well, I'm going to answer that on several
levels. The first is, your question is predicated isn’t it, on
having sentencing done by the same body or individual
as is the trier of fact; correct?

Col. RaBY. Yes, that’s our system right now.

Mr. FIDELL. That’s our current system; that’s exactly
right, and so there’s a looming question over whether
statistics based on the current system would have any
validity whatever, once you’ve decoupled the sentencing
phase from the guilt phase. But let’s look at the statistics.
The statistics that were furnished to me, which cover
the last fiscal year, indicate that in the United States
Army there were approximately 15—well almost 1600
general courts-martial, in one-third of which the accused
selected members. And for special courts, there were
2800, of which one-quarter selected trial by members.
This is Block 8, Part 8 of the official form. In the United
States Navy and Marine Corps, there were about 900
GCMs, and again, just about one-third chose to go with
members. There were about 11,000 specials, and in
' 10%—more than an insignificant number—people chose
to go with members. In the United States Air Force,
there were 400 some odd GCMs and it looks to me
about 40% of the accuseds went with members. There

were almost 1300 specials and 500 went with members;

that’s a very substantial percentage. And in my favorite
service—it’s a small service, but there are those of us
who love it—there were 10 GCMs, half of which were
tried with members, and there were 64 specials, 49 of
which were tried with members. I'm not in a position,
based on those statistics which are the only data that we
have, to say that the accuseds—the class of accuseds—
chiefly enlisted personnel, don’t want this right. They’re
using it day in and day out in every branch of the serv-
ice.

Mr. STERRITT. May I ask a question?

Mr. FIDELL. Please.

Mr. STERRITT. Again, it’s focusing on the nature of
this right. Is it your position, or the ACLU’s, that today
this right is essentially something like forum shopping; in
other words, to choose which forum you think you’ll
get off better? Or do you think it’s something like in the
more historical mode of giving the enlisted man the
right to be punished by people who were on the front
line or served in the same duties as he? Do you see the
difference? One is sort of a military approach to the

right; in other words, fellow comrades under the same
conditions who commit the offense, let those people
under the same conditions sentence him.

Mr. FIDELL. But the latter doesn’t really apply as I
see it, because Congress has provided an exception for
people who choose to have enlisted personnel on their
courts. The statute and the manual provide that those
people cannot be members of the accused’s unit.

Mr. STERRITT. So you don’t seem to put much weight
on the latter position?

Mr. FIDELL. No, I really don’t. But I don’t think you
can judge an aspect of the system in total isolation. Let
us be frank; let us look back at how the Code began.
The Code began as part of a massive response by Con-
gress in the postwar era to documented abuses with re-
spect to command influence and other skewing of the
criminal justice system that people in the country felt
could no longer be tolerated. And so Congress con-
structed a fairly elaborate system to which it has added
periodically over the years, added protections. This did
not just spring full-blown from the head of Zeus; I mean
we are talking about something that was a response to
perceived and documented evils during World War IL

Col. MIiTcHELL. I just wondered whether or not you
felt that a drive for uniformity had any significant part
in the thinking of Congress in—

Mr. FIDELL. Of course, it did; of course, it did. I
mean, I don’t want to restate the history of the Code.
There were a variety of themes; but certainly, the one I
pointed to was a not-inconsiderable part of what moti-
vated Congress in ’51 and also—

Col. RaBY. Excuse me, I just had one question.
You’ve addressed several things here today. You’ve
made some points why you believe it should be retained.
One thing you’ve not addressed is a view of your—I'd
be interested in your views as to whether or not you be-
lieve—apart from the argument you've already ad-
vanced, which I understand. Who do you believe could
adjudge the most consistent sentence, the most appropri-
ate sentence basically, a jury, a judge, or does it depend
on the type of case, whether it’s primarily a legal issue
case, factual based case, or just what are your feelings in
your experience as a civilian attorney?

Mr. FiDELL. Thank you. Let me comment on that.
The information that I am aware of indicates to me that
judges are literally no more uniform in their sentencing
pattern than jurors; that is my understanding. Now,
having said that, I am fully aware of the various mecha-
nisms that our systems, civilian and military, have de-
vised to encourage uniformity. One is appellate review
of sentences, of course, and there’s a whole body of lit-
erature on it; I don’t want to get into that. But I will say
very candidly that T am concerned about the extent to
which even our judges might be subject to influence
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with respect to sentencing patterns; for example, I re-
cently—not so recently—I have seen within the last two
years a document emanating from the Chief Trial Judge
of a service that shall go nameless, commenting with
greater candor and directness than I thought appropriate
on the levels of sentence that were being handed out by
judges. In a system where judges have no tenure, a sub-
ject to which I will return presently, anything like that
strikes me as very, very disastrous, and it gives me the
willies whenever I hear suggestions that juries should no
longer have sentencing power.

Mr. HONIGMAN. Mr. Fidell, to the extent that your ar-
gument is that juries should retain the sentencing power,
isn’t the ACLU also arguing in favor of retaining the
current blue-ribbon jury system in which jurors are se-
lected by the commander on a personal—after personal
evaluation of certain factors such as experience, judicial
temperment and so on? How can you square a system of
jury sentencing with, say, a random-selection process or
a process involving more enlisted persons on the jury?

Mr. FIDELL. Y'm not sure I see a strain between those
two.

Mr. HONIGMAN. Why not?

Mr. FIDELL. If you can rephrase the question, I may
be able to—please.

Mr. HONIGMAN. Well, we presently have a system, a
blue-ribbon system, and I think the military takes great
pride in having well-educated and mature juries finding
facts and adjudging sentences.

Mr. FIDELL. Let me say that [ don’t necessarily agree
with you, Mr. Honigman, that as a matter of practice,
the requirement of the statute that the command select
people best suited is anything more than an expression of
motherhood and apple pie. In the real world, the people
who get appointed to courts by and large, and I'm not
saying this is always the case, a majority, a vast majority
of the cases. My experience suggests that the people
who get put on courts are people who are available as a
practical matter.

Col. MrTcHELL. Mr. Fidell, if 1 can get the country
vote in again please, I’ve jotted down a few questions;
I’d like to have you answer them if you could. First of
all, we’re in the process of getting a lot of data. Would
you have any objection to answering any written ques-
tions that we might have—

Mr. FIDELL. I'd be delighted; the harder the better.

Col. MircHELL. Now I understand from your re-
marks, at least I assume, that you’ve had some service in
the Coast Guard.

Mr. FipELL. Three years, seven months and eight
days.

Col. MITCHELL. But you’ve never commanded troops
in combat?

Mr. FIDELL. No, Sir.

Col. MrrcHELL. All right, now you made a point that
the jury system as it presently exists in the military, or a
jury system, provides the accused with a safeguard—this
option he has provides him with a certain safeguard, and
you didn’t identify it. I'd be inierested in knowing what
it is; a safeguard against what?

Mr. FIDELL. It was an option as part of a larger set of
safeguards, a structure established by Congress that was
perceived as an important protection and an important
tool available to the accused.

Col. MITCHELL. Against what?

Mr. FIDELL. Against possible undue influence on
judges; against possible undue influence on juries.

Col. MiTCHELL. Do you have any data which suggests
that in the armed forces there’s any significant, what you
called command influence problem as it relates to mili-
tary judges?

Mr. FipELL. 1 cited an illustration before of what I
considered to be command influence being exercised
with particular respect to sentencing.

Col. MITCHELL. One time, but it was done by a judge
not a commander, and that may, perhaps, or may nct
make a distinction.

Mr. FIDELL. My client won’t care.

Col. MITCHELL. Perhaps not, but I think the point
we’re talking about is command influence and even as-
suming that is, that’s only one case.

Mr. FipeLL. That’s true, and 1 think it’s a mistake to
try to be anecdotal about this; there’s entirely too much
anecdotalism going on in public affairs these days. And
the subject of statistics, incidentally, is one to which I'd
like to return, also later on; I know it’s on the Commis-
sion’s mind already, judging from the report that Cap-
tain Burd made.

1 cannot see much point in telling you about the in-
stances to which I have been exposed when I was per-
forming legal functions in the service or other people
that I'm familiar with who have been exposed to efforts,
subtle and not so subtle, to influence or penalize for the
performance of legal and judicial functions. Te the
extent that questions have arisen in the past, they’re al-
ready a matter of record. If you read the footnote in the
Ledbetter case, decided by the Court of Military Appeals
several years ago, yow’ll see a fairly clear recognition of
concern on the part of the Court of Military Appeals for
this kind of problem. :

Col. MiTcHELL. Well, they can be concerned about it
if it happens once; I don’t think that’s the question. The
question is, is it a significant problem, and do you think
that a research, for example, of the case law of the re-
ported cases, maybe even the unreported cases to deter-
mine in what percentage of those cases there exists a real
issue, or apparent issue of unlawful command influence
would be helpful?
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Mr. FIDELL. That’s already been done.

Col. MITCHELL. Then to what extent has unlawful
command influence been proved to be a problem?

Mr. FiDELL. I would say that it is a problem that rears
its ugly head periodically, and I believe that the repre-
sentative here from the—I'm trying to recall whether I
should be looking at Colonel Raby or Colonel Heming-
way for certain litigation that’s currently pending in
Germany. Am I looking at Colonel Hemingway fairly?

.Col. HEMINGWAY. (Nodded in the affirmative)

Mr. FIDELL. This is not a museum piece that I'm talk-
ing about. Command influence is a continuing concern.
Whether it exists in any particular situation, I don’t want
to say, and I'm not here to indict the services, or to say
that, you know, it happens every seven weeks; it hap-
pens every nine hours, or anything like that. It is a con-
cern, and one of the things we have to deal with in
structuring the system of criminal justice is concerns and
perceptions. It doesn’t lend itself to statistical analysis
because it’s just not that type of a thing.

Col. MITCHELL. In other words, if I understand you
right, what you want to do is eliminate to a 100%
degree that which you consider to be unlawful com-
mand influence. .

Mr. FIDELL. Well, although I know that’s a friendly
question, it’s a leading question and I’ll give you a direct
answer to it. The answer to your question is: Absolutely
right. Also, by the way, that’s not the subject that I
think we’re here to discuss, which is whether the ac-
cused should be deprived of the opportunity Congress
has afforded him since at least 1968 to choose between
the judge and the jury for sentencing purposes.

Col. MITCHELL. I think the point might be valid
though, because if there exists, inadvertent or otherwise,
some influence which finds its way into the decision-
making process of the trial, is it not more likely to occur
in a case where the accused is sentenced by members,
than in a case where he’s sentenced by the military
Jjudge?

Mr. FIDELL. It’s a little hard to compare the two be-
cause the dynamics of command influence exercised on
members is somewhat different; there’s a different ideol-
ogy from the exercise of influence, improper or outside
influence on a sitting judge. In a way, it’s like apples and
oranges. It may have the same effect. All 'm saying is,
and I don’t know that this is a foolproof way of prevent-
ing command influence or anything like that; but what
Pm saying is, I am not going to sit here today and tell
you Gentlemen that the American Civil Liberties Union
will agree to withdrawing a right Congress has given
these people since 1968. The system has not been shown
to be so cumbersome or so onerous or so wasteful of re-
sources that it should be changed.

Mr. RippLE. If I may just stay on this for one moment.

Mr. FIDELL. Please.

Mr. RiIPPLE. Changing from command influence,
really to the whole question of information which either
sentencer might or might not have; how does your orga-
nization feel about the current ability of the military
judge to engage in the process of sentencing, in terms of
the educational level of the judges in terms of their abili-
ty to perceive the considerations which might be impor-
tant in various command situations? Is the military doing
an adequate job of preparing military judges to have the
exclusive power to sentence?

Mr. FIDELL. I'll answer your question with a question.
How good a job does the Article III system do in pre-
paring its judges? How good a job does the state of New
York do in preparing its judges for that? Seriously, this
is—I don’t know the answer to that question. Every
Jjudge has his first case, and there is a start-up period for
any judge. You can have a judge who had the wisdom
of Solomon on his first day, and you can have a judge
that you sent through ten different sentencing institutes
and the day he or she retires, that person is still going to
be an unfair sentencer.

Mr. RIPPLE. Yes, but there certainly is an area where
both your federal judiciary and your more enlightened
state judiciaries are expending a good deal of effort
today. Is the military, in your judgment, expending the
same kind of effort in reaching comparable sophistica-
tion in what is obviously a nebulous area?

Mr. FIDELL. The answer is: My impression is that the
services have not reached either the equivalent level of
sophistication, or an adequate level of sophistication in
training of the judiciary; and this is all wrapped up, in
fact, with the military vision of the judiciary, parts of
which we have to work out in terms of tenure, in terms
of the billet structures, things like that. It’s all part of the
same set of concerns. Now, one of the things that I'd
like to address further down, and by your question, Sir,
you have moved from my second category of con-
cerns—moved one of the things that I wanted to talk
about in my second category of concerns, to the first
category of concerns. Let me resist the temptation to
bring in that part of the discussion now, and may I put
you off ever so slightly, until we start to get into the
matters beyond the Commission’s six questions, because
I'm going to return to this, but I'd like to do it perhaps,
in light of the things that we talk about on all six sub-
jects.

Mr. RippLE. If I may articulate then a concern which
perhaps you can address?

Mr. FipeELL. Um Hmm. (Indicating a positive re-
sponse)

Mr. RIPPLE. I want to keep you on track. You’'ve
talked more about perception it seems to me—

Mr. FIDELL. Yes.
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Mr. RIPPLE. —and the perception of the accused’s
fairness, than you have of actual substantive input by a
member jury in the sentencing process. Does it really
make a substantive difference, either in terms as the
Colonel indicated of command influence, or in terms of
the data which the military jury is able to introduce into
the sentencing process?

Mr. FIDELL. As far as the latter is concerned, the sen-
tencing record would be precisely the same.

Mr. RiPPLE. But the analysis might be different.

Mr. FIDELL. Well, what the decision maker brings to
the table might well be different, different sets of catego-
ries. God knows what juries consider in any case. Pre-
sumably, the judge’s thought process, if he is the sen-
tencer, should roughly approximate what he is asking
the jury to do in his sentencing instructions; it ought to,
and the record on which either the judge or the mem-
bers will be functioning will literally be the same. It will
be the record of the sentencing phase of the case.

Col. HEMINGWAY. Mr. Fidell, 1 appreciate the dia-
logue, but in view of the time limitations that we have
this morning, I wonder if you could go ahead and ad-
dress those other issues that you want to address before
we have additional questions. I want to make certain
that you have an opportunity to comment on cach of the
issues that you want to this morning.

Col. RABY. Could I just make one quick statement for
the record of 30 seconds or less? During the dialogue,
there was reference to the fact that 1968 was the date
when these rights were granted, and that there was no
right for the accused to make the selection of judge
before that date. That’s correct, but 1 think we also have
to recognize that before 68, even though you were com-
pelled to go with member courts, you had the right to
request at least one-third of that court was enlisted mem-
bers; that goes back codally to at least 1951 and 1 be-
lieve—

Mr. FIDELL. O, it’s prior to that; it’s the Articles of
War. I don’t know what the Navy—

Col. HEMINGWAY. (Addressing Mr. Fidell) If you
would, please.

Mr. FIDELL. The question was asked as to our view of
whether the Courts of Military Review ought to have
sentencing power, and just—rather than let that question
pend, let me comment briefly on it. 1 think the entire ap-
pellate structure has to be looked at again, and as a
result I'm a little uncomfortable in giving an opinion sort
of in vacuo as to whether the CMRs ought to have
power because I'd like to see the entire structure of the
appellate process modified. But if you postulate that the
rest of the system will be as it is now, then I would say
the CMR ought to continue to have—ought to have sus-
pension power.

Moving right along, we strenuously oppose the in-
crease of special court-martial sentencing power. There
has been no need shown for this; and as our testimony
pointed out, a jury of three should simply not be author-
ized to sentence a person to prison for a year. et me
add that one of the most stimulating conversations [
have had on the subject of increasing the senmtencing
power of a special court was with the SJA of a2 major
Army command—he and it shall go nameless—who told
me that one of the concerns that he had with increasing
special court powers to a year, which is what ewveryone
has been sort of assuming would be the proposal, was
that it would make it too easy for a command to avoid
running a general court. It was a perspective that had
not occurred to me spontanecusly, but it’s a perspective
that I can see has considerable merit. That’s really all 1
have to say on increasing the sentencing power.

Mr. HoNIGMAN. Mr. Fidell, if the sentencing power
were increased, what—or would there be any additional
safeguards or changes that your organization would ad-
vocate, given the decision to increase the poweer to a
year? '

Mr. FipeLL. Well, our position would be that you’d
have to replicate all of the safeguards applicable to a

GCM, which means a Moorehead judge; which means an.

expanded jury; which means a wverbatim record; which
means guaranteed access to the Court of Military

Review and the Court of Military Appeals and the Su- -

preme Court. I mean, you're really talking about just an-
other GCM, but it would be called a special court. I
mean, that is our position on the subject; we’re opposed
to it.

Mr. STERRITT. What about if you have one court with
a single jurisdiction over all of the offenses, with the of-
fenses stratified according to punishment?

Mr. FIDELL. You're talking about radical surgery on
the system at that point and—

Mr. STERRITT. What’s radical?

Mr. FIDELL. There is much to be said for simplifica-
tion of the trial and appellate structure of the court-mar-
tial system; there is much to be said for it. We have not
come here with a proposal to get rid of these somewhat
antiquated distinctions between summary, special and
general courts; but I'm not here today in a position to
make a specific proposal. Obviously, we would want
very substantial protections and not want to see any di-
lution of the present protections, and that is the light in
which we would look at any proposed change. Other
countries get along, as I understand it, fairly well with a
less complicated chart for their military judicial systems,
trial and appellate. We could probably do the same, but
I don’t think frankly Congress is ready to take that one
on; I don’t think anybedy is; ten years from now, maybe.
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With respect to the term-of-office question for appel-
late judges, the Commission has been furnished a paper
that T have written on the subject that will be published
presently in the Federal Bar News and Journal. 1 don’t
really have anything to add to the subject beside from
suggesting that this is a matter that was addressed exten-
sively eight or nine years ago in a bill that one member
of this Commission, Mr. Honigman, was the principal
draftsman of, and the services functioned in detail on it.
Their comments were appended to a letter from Mr.
Niederlehner who, then as now, was Deputy General
Counsel, and I would hope that the Commission would
review those materials and also review the perspective
set forth in my article which has my complete thinking
on the subject. Now, since that article appeared, howev-
er, the Committee on Armed Services of the House of
Representatives voted out a measure, The Department
of Defense Authorization Act of 1985; and I don’t know,
although I wouldn’t be surprised, if the Commission
were already aware of the fact that on page 254 of this
report there is a statement suggesting that there ought to
be a flag or general billet in each service for the judici-
ary. This has already been done as I recall in the Army,
but not in any other branch of the service. It’s a nice

idea, but it certainly is not an alternative to giving the

protection of a term of office to people holding judicial
office. Indeed, there is a sense—and I would not mini-
mize this—There is a sense in which putting a general or
flag officer on a collegial court raises a problem in terms
“of the clout that that individual is likely to have. There
have been cases where people who were in the 0-5
grade served with 0-6s. It happens all the time; it hap-
pens on every court, in fact. A person who is concerned
about his next promotion, and whose fitness reports per-
haps are being reviewed by others in that part of the
military legal structure—Who is to say what subtle influ-
ence that might have on that judge’s independence?

Col. MrTcHELL. It depends on how professional a
judge he is when you get right down to it, doesn’t it?

Mr. FiDELL. Well, I suppose it does, but why tempt
fate?

Col. MrTcHELL. Well, let me ask you this: What—I
really have some trouble understanding what real signifi-
cance tenure has in the armed forces. I just don’t under-
stand it.

Mr. FipeLL. I would refer you to my article.

Col. M1TcHELL. I know there’s a lot of theory in that,
but there really isn’t any practical substance as far as I
can see, because you basically have the thing down. All
you may perhaps create some additional litigation if
somebody wants to challenge why somebody else was
transferred or moved, or whatever; but, you know,
given the constraints that we have now on moving
people around in the military services, it seems like there

existed a factor of tenure anyway, although I understand
is conceptually much broader than just a certain term of
office. We're sort of looking at it as a term of years or a
period of time. I just don’t see what advantage it has.
And then, if you want to respond to that, I'll also let
you respond to this one, Sir, and get that oune in. But
when you start throwing around the idea of flag officers
in what you call a collegial court and the problems that
might result from that, what would be your reaction if,
to attract better people to the bench, if that is one of the
things that tenure is designed to do, you transferred that
general officer billet, or perhaps more than one, up to
the Court of Military Appeals?

Mr. FIDELL. Well, let me take these one at a time. My
views on the desirability of tenure for persons holding
judicial office are fully stated in the article that I’'ve sup-
plied. I consider, with all respect, that it is too late in
1984 to treat the principle of judicial tenure as a debata-
ble point.

Now, with respect to the second question, you have
opened up a very large subject; the appellate equivalent
if you will of the question that was just presented with
regard to whether we should have a single form of
court-martial. The fact of the matter is, Colonel, we
have a very cumbersome appellate system. We have an
extraordinarily cumbersome appellate system, and one
might well wonder whether the game is worth the
candle. I say that not out of any judgment on the quality
of justice administered, far from it as a matter of fact;
however, I periodically—I invariably read the slip opin-
ions of the Court of Military Appeals, and I have no-
ticed that it takes years to get from trial to final decision
in that court. That is the first important factor that has
to be taken into account. Delays of the kind the system
has contemplated and permitted, and encourages in some
ways, serve no one’s interest. They don’t serve the ac-
cused’s interest in a speedy trial, which to my ear in-
cludes a speedy appellate review. And they certainly
don’t serve the services’ interest; and certainly, one of
the purposes of the Uniform Code, we can all agree, is
to insure prompt and appropriate discipline—discipline/
justice, however you want to put it; but promptness is
part of it. Now, there are adjustments that—and here,
allow me to speak for myself, and I disclaim authority to
speak for the ACLU on this subject because we have
not explored the subject in detail. So with that caveat
I’ll continue my comment, if that’s satisfactory. We have
a very top-heavy system. We have what strikes me as an
extra level of review built in. The adjustment you have
suggested would, however, diminish the notion of civil-
ian review of courts-martial which is an integral part of
the compromise that was struck in 1950 when passed.
That aspect of the compromise I think should not lightly
be thrown overboard. People felt and do feel very
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strongly that there ought to be a civilian court presiding
over the system. Having said that, there are valid ques-
tions to be raised as to whether or not the review func-
tion for courts-martial, the civilian review function for
courts-martial, ought to be performed by a court whose
only jurisdiction is the review of courts-martial. There is
a valid question whether the judicial function is best
served by a specialized court of criminal appellate juris-
diction. Irwin Griswold recently wrote an article in Ju-
dicature magazine, touting the virtues of specialized ap-
pellate courts. Query, is all I can say; I'm not so sure. I
think that a judge who spends all day, every day, look-
ing at the same types of cases is going to lose some of
his edge, or her edge over the years.

Mr. RippPLE. Couldn’t that be taken care of in a far
less drastic way by simply—well, maybe it’s not less
drastic, but if the Court of Military Appeals judges were
Atrticle III judges and eligible for assignment on another
circuit?

Mr. FiDELL. Oh absolutely, and what a wonderful

thing it-would be if we could get judges frecm the Dis-
trict of Columbia Circuit Court of Appeals, or other cir-
cuits, or the District Court to sit periodically by designa-
tion. And to continue the thought, perhaps by way of
footnote, equally true, and you don’t need any statute to
do this. There should be a system for inter-service as-
signment of CMR judges to allow for a little cross-fertil-
ization between services. That’s a change that I think I
would favor, and I know the ACLU favors that one be-
cause it’s in our testimony.

Mr. RippLE. Now we have apples, oranges and tanger-
ines—

Mr. FIDELL. Yes, we do, and juggling like crazy.

Mr. RipPLE. Number one, let me, if I may, separate
them a bit and get your reaction.

"Mr. FIDELL. Please.

Mr. Ri1pPPLE. Number one, if you have Court of Mili-
tary Appeals judges serving on civilian courts, but not
necessarily ‘the other way around, you then have a fine
jurist on the Court of Military Appeals at least being ex-
posed to other civilian courts with criminal jurisdiction;
and he also, of course, will share somewhat more a pro-
fessional communion with the rest of the judiciary as
protection.

Mr. FiDeLL. Right.

Mr. RIPPLE. It is, I submit, an entirely different ques-
tion as to whether a civilian judge, with absolutely no
background in military law, or without any background
in the military period, necessarily ought to sit on the
United States Court of Military Appeals. It is at least, 1
submit, a second question.

.Mr. FiDELL. I agree.

Mr. RippLE. Thirdly, with respect to the Court of
Military Review—Courts of Military Review—

Mr. FIDELL. Let me interrupt you—

Mr. RipPLE. May [ put the whole scenario out?

Mr. FIDELL. But, my agreement to your second ques-
tion is qualified by the following observation: There are
federal civilian judges, Article III judges, who have sub-
stantial day-to-day judicial experience in  questions of
military law. They sit on the federal circuit and they sit
on the District Court and the Court of Appeals here.
They also sit on the Claims Court, except they’re Article
I

Mr. RipPLE. Well, your Chief Judge of your federal
circuit is an example, but let’s put that aside for a
moment, we’re talking institutions here. The last step—
Doesn’t the Court of Military Review perform a sub-
stantially different function because it it is supposed to
reflect the traditions and needs of the particular service
involved? And indeed, I think the legislative history in-
dicates that.

Mr. FIDELL. That’s quite true, but let me make this
observation: I think the Courts of Military Review
would be well-served by allowing never to have a ma-
jority of other service judges, but by allewing on a regu-
lar basis, judges who sit in other services to come in and
bring in some new ideas and literally cross-fertilize. It
serves the same purpose as inter-service, inter-circuit, or
inter-district designation of Court of Appeals and Dis-
trict Court judges. I think there is an important function
served there that can be served without prejudice to the
need to perpetuate those service-specific aspects of the
military justice system. Now, what are those service-spe-
cific aspects of the military justice system? I am hard-
pressed to identify qguestions of law, or questions of sen-
tencing let’s say, that truly ought to differ from service
to service; that, however, is another question which I
would’ prefer to defer because I don’t think we have
time to discuss it.

Mr. RIPPLE. But you did make the point that all of
these questions are inter-related.

Mr. FIDELL. Yes, they are.

Mr. RipPLE. It seems to me that one of the bétter ar-
guments in favor of retaining the military-jury option at
sentencing is that you do have a check on that at the ap-
pellate level and the Court of Military Review. And 'if
that Court of Military Review does in fact reflect the
traditions of that particular service and administer sen-
tences on an even-handed basis, it appears to me then
you’re in better shape with saying they ought to have at
least the trial input of the juries. Now, if you're going—

Mr. FIDELL. If perhaps—

Mr. RiprLE. To take that away from me, then I'm—

Mr. FIDELL. No, I don’t want to take it away from
you; but you’ve perhaps made a better argument for my
position than I did. I’'m happy for the help. Let me say
though, I mean, taking a slightly Olympian perspective
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on this situation, I read Article 36(b) as a fairly strong
congressional directive that the system ought to be ho-
mogenizing, and the fact of the matter is, it is. I read the
cases, I read the CMR opinions, I read the Court of
Military Appeals opinions, and after 33 years, the Court
of Military Appeals has basically homogenized the
system. Whether that’s good or bad, I don’t know. I’'ve
said in a law review article some years ago that there
were aspects of the system that differed from service to
service; and where that encourages esprit de. corps,
that’s all to the good and no one can object to that,
where it advances any particular purpose. But in terms
of the legal issues, I'm not sure I see it. I mean, the U. S.
Coast Guard happens to have, for example, a custom of
the service which has the force of law that I know Cap-
tain Steinbach will remember. There’s a custom that
there is a duty on the part of life saving—personnel as-
signed to life-saving duties, that you have to go out; you
don’t have to come back, and that doctrine was actually
applied in a decision that the Coast Guard Board of
Review—

Capt. STEINBACH. I don’t believe that you’re correct,
Sir, on the—

Mr. FIDELL. Say again?

Capt. STEINBACH. I don’t believe that you are correct
in your interpretation of that—

Mr. FipeELL. Well, then I'm misinformed and have
been since the day I began active duty, but there is a
‘Coast Guard Board of Review case that held a Chief
Petty Officer who was in charge of the Isle of Shoals
Life Station, and who failed to go out to perform a life
saving mission, guilty of having violated the custom of
the service. There are customs of the service; they’re
criminally enforceable; query about the due process as-
pects, you know, and the whole fraternization issues, but
really, Pm hard-pressed to identify service-specific mat-
ters. They come up occasionally, but they’re not some-
thing that really ought to drive the system.

Col. RaBY. Now, if I could go back to one portion of
your testimony on tenure, you gave the—expressed the
opinion that you weren’t sure whether or not it would
be wise to have a flag or a general officer billet on the
CMRs, on a collegial body, and then you indicated that
you—you created the scenario where you had an 0-5 on
the court and implied in your testimony that if he’d be
concerned about his promotion, or the effect on his ad-
vancement in the military, and then you spun off that
saying you indicated that that was another good reason
for tenure. Now, according to the articles that I read,
you interpret tenure broadly and I assume you’re willing
to accept tenure as a guaranteed term of service on a
court—

Mr. FIDELL. Yes.

Col. RaBY. —as I interpreted your article. Now,
going to the bottom line and using that as a base—

Mr. FIDELL. Let me say that we don’t oppose the flag
and general officer proposal. There is a concern that
I've expressed, but on balance, who could object to such
a thing? And we know that people are going to exercise
common sense and not abuse their status. But on the
other hand, let us be very clear that that must not be
viewed as an alternative to a term of office for others.
It’s great for the person who gets the flag, but we’ve got
to keep other people’s interests in mind, too.

Col. RABY. Thank you for that clarification. Now,
how would tenure prevent an 0-5 who’s concerned
about his efficiency report, or especially if you have a
judge advocate controlled promotion board, or con-
cerned about his long term advancement, how would
that pacify him? All that would do would guarantee that
he’d stay in place, perhaps in purgatory, if your assump-
tion is true, but you do have some people that are so in-
censed by his judicial rulings that they’re going to take
spiteful reprisal action against him, all you do is freeze
him in place. You don’t save his career, and you don’t
provide any meaningful safeguard; and I don’t see how
that is going to insure that that individual, if he is of that
mind-set and weak in his professionalism, that he’s going
to let that steer his judicial thought process, how tenure
is going to prevent that.

Mr. FIDELL. Well, let me make this observation:
Tenure is not going to literally cure that problem. How-
ever, it will protect that person to some extent from
other—f{rom being treated as a basically wounded case in
the officer corps. But beyond that, you put your—
you’ve raised implicitly another concern that I think we
addressed, or perhaps it’s addressed in my article, and
that is the problem of the involuntary judge, and I
would hope that the Commission would give careful at-
tention to this side of the problem. The UCMI creates
the only appellate structure, only judicial structure that I
am familiar with that has judges who may serve against
their will. I wouldn’t be real happy about being tried by
such a judge. I have problems with the involuntary
judge.

Col. MrtcHELL. Well in essence though, every judge
who serves, serves involuntarily because in the military,
we’re all just creatures of order. We’re told to go some-
where—Nobody asked me whether I wanted to come to
Washington; if they had, I might have given them a
colorful answer.

Mr. FIDELL. And the short answer to that observation
is: Judges are different and—

Col. MITCHELL. Is there any room in the military
really for that kind of difference, or are you talking
really about something that ought to be civilianized en-
tirely; something civilianized and within the military
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structure, which raises all kinds of practical problems
about how you take it to war.

Mr. FipeLL. The service could do it; but the fact of
the matter is—

Col. MITCHELL. What service?

Mr.  FIDELL. All the services. Judges are dlfferent
There has to be a recognition of that and Congress has
already gone the first step. Congress has said GCM
judges have got to be—have judging as their primary
duty; these are the Moorehead judges. We've got require-
ments with respect to the rating system. Congress has al-
ready crossed the Rubicon in terms of special treatment,
just as Congress has crossed the Rubicon in terms of
special treatment for the JAGs.

Col. MITCHELL. In the next war, I want to talk to the
green military judge who is ashore in a combat area
when the fight starts.

Mr. FIDELL. You probably won’t have enough time.

Col. MrTcHELL. I've been there, and I think we’ll see
him there.

Col. HEMINGWAY. Mr. Fidell, so we have a chance to
give the reporter a break before our next witness, I
wonder if you could sum up any particular issues you
haven’t already addressed.

Mr. FIDELL. Sure. Let me say that the Civil Liberties
Union does favor Article III status. It will enhance the
quality of the pool from which the court draws its per-
sonnel, and also it’s more in keeping with the notion of
direct review in the Supreme Court. The Commission
might well want to consider whether there ought to be a
realignment of functions, including those functions per-
formed by the Claims Court and the federal circuit. To
give an illustration, I recently read the Claims Court’s
decision in the case of Major General Cochran, a mili-
tary justice case. It’s an NJP case where the Claims
Court decided major issues of military law without ever
citing a decision of the Court of Military Appeals.

Mr. HONIGMAN. Do you have a citation for that?

Mr. FIDELL. No.

Col. MITCHELL. Well, what about—Not too long ago,
you expressed a great deal of concern over the hair that
has grown on the cases that go to the Court of Military
Appeals, and now you want to expand this thing and
make it an Article III court, give it permanence and
make it more difficult perhaps, maybe not, to get tempo-
rary appointments. At least Congress was concerned
about that when they enacted the Code originally, and
we’re going to go out and expand its jurisdiction and
add all this other work into it, and then improve upon
the speed with which these cases are taken care of? I
have grave doubts about that.

Mr. FIDELL. Add judges.

Col. MITCHELL. How many judges do you think it’s
going to take?

. Mr. FIDELL. The ABA says that you need a minimum
of five judges for an appellate court; the top court of a
jurisdiction.

Col. MITCHELL. Realizing that they would take on all
the adverse personnel actions, the NJP, presumably ad-
ministrative discharges, procurement, the host of all—I
have my doubts that five judges can—

Mr. FiDELL. Then fold it into the federal circuit.
Treat your CMRs as the equivalent of the Claims Court
and fold the appellate functions into the federal circuit.
Let me quickly run through the sort of extramural points
that I wanted to share with you.

CoL. HEMINGWAY. What does the Cochraa decision,
in your view, stand for?

Mr. FipELL. I cited it for the proposition that at the
present time, major cases involving issues of military law
are being decided by other forums that proceed in, to
my eye, ignorance of the body cof law that applies to
what they are doing. It’s crazy.

Col. MitcHELL. Is the Court of Military Appeals any
better situated?

Mr. FIDELL. I'm not sure 1 follow you.

Col. MITCHELL. It comes from civilian life, not any
prior, any previous military service; they may know
nothing either. .

Mr. FIiDELL. There is that risk. It hasn’t been a sub-
stantial one in the past, however, based cn—

Col. HEMINGWAY. Genilemen, if you could hold the
questions and let him sum up so we can get to our next
witness, please.

Mr. FIDELL. Okay. There are four of these sort of ex-
tramural matters I’'d like to put on the table. The first is,
I think that it would be in the public interest for this
Commission to express its views on the question of the
digesting arrangements for military judicial decisions. At
the present time, the West Publishing Company insists
upon using a digesting key that dumps all military points
of law in the military justice topic, despite the fact that
the same points ought to be under evidence, appeal and
error and so on. A good illustration of this is the recent
decision in U. S. versus Roetiger, R-O-E-T-T-G-E-R,
which has to do with whether a case can continue—
whether a case should be abated when the accused dies
prior to the expiration of the time for seeking review in
the Court of Military Appeals. That case relies in large
measure on civilian cases, but the headnotes will do zero
good to any lawyer trying to relate that case to the simi-
lar decisions in the larger body of American Jurispru-
dence.

The second point is, [ would encourage the Commis-
sion to look very seriously at the institutional side of the
Defense Department’s, the services’ statistical gathering,
statistical data gathering and analysis capability. I'm not
talking about data like the tabulation of responses to a
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show of hands type question such as the current ques-
tionnaire that’s addressed. I'm talking about your basic
trial and appellate analyses of the kind that the National
Center for State Courts, or other—the Federal—the Ad-
ministrative Office of the U. S. Courts would do. A lot
of questions have occurred to me based on my review of
the statistical reports that I referred to before, and that I
know the Commission is aware of, and I think some
members of this-Commission are aware of the weakness-
es in the current reporting system; for example, the
Army and the Coast Guard construe BCD specials in
Part I of the form differently from the Navy and the Air
Force because only the Army and the Coast Guard
show acquittals in that category. And there, we have
one of the basic definitional questions on which the four
affected entities are divided. Various services feel the
need to add footnotes for one thing or another, thereby
destroying the integrity and the comparability of the sta-
tistics. I won't bore you with the details, but there are a
lot of problems and there are missing elements; for ex-
ample, how many GCMs reviewed under Article 69 are
referred to the Courts of Military Review. When I was
preparing my article on access to the appellate process,
which I have also furnished to the Commission and I
hope you will have an opportunity to review that, I was
surprised to learn that that was not a tabulated statistic,
“and I had to make four different calls, actually more
than four as it turns out, to get that information; and in
the end, it turned out that three of the services kept that
_statistic on a fiscal year basis and the fourth, God bless
them, kept it on a calendar year basis thereby again de-
stroying the comparability of the data. I’'m just giving il-
lustrations; there are a lot of gaps in the data gathering
that the Code Committee, with all respect, should have
attended to some time ago.

My third observation grows out of the second. I think,
- and now, Professor, if I can return to the matter on
which I was indiscreet enough to put you off earlier. It’s
time we had a National Institute of Military Justice. This
Commission is performing a fine function and so is the
Joint-Service Committee on Military Justice, and so is
the Code Committee, and P'm happy to say that the
Code Committee before long is going to be meeting in
public, as suggested by Congress. But these kinds of ef-
forts cught ta be given greater recognition and a broad-
er range of continuing responsibilities as appropriate for
a jurisdiction that has over two million people in it. In
time, I would hope that we in the civilian community
would be able to marshal the resources necessary to
launch a project—Ilet me call it a National Institute of
‘Military Justice—that would work in collaboration with
the armed services, perhaps combining the functions of
the National Institute of Justice, the Vera Institute of
Justice and the Federal Judicial Center, and perhaps the

Administrative Office of the U. S. Courts, to bring to
bear some of the skills in judicial administration crimina-
listics that are commonly understood to be essential to
sound administration. 1 like to think that such a project
would find favor in the eyes of those responsible for ad-
ministration of the military justice system, and I am cer-
tain it would be viewed as a constructive force working
in the public interest.

Finally, I would like to encourage the Commission to
at least raise the question of a systematic review of the
arrangements regarding the disposition of professional
responsibility matters in the service. The Army, periodi-
cally, publishes squibs on various ethical questions that
have come up. The other services, to my knowledge,
have not done so, and unfortunately the only time ethi-
cal issues seem to come up is if you read the CMR and
Court of Military Appeals decisions. There’s a whole
body of law and lore within each service concerning the
professional discipline and responsibility of counsel and,
for that matter, of judges. A lot of this is done off the
record at a very informal level, and often that’s appro-
priate as a matter of judgment and interpersonal relations
and larger interests at stake, But I would like to suggest
that this is another area in which the military justice
system ought to get in step with the kinds of develop-
ments that we’re seeing in the federal system, and in ci-
vilian state systems. We ought to look at this in a sys-
tematic way, see whether our structures make sense, see
whether we’re doing the kind of training that’s necessary
in professional responsibility matters, and see whether
some improvements could be made.

I thank you kindly.

Col. HEMINGwAY. Thank you very much for your
testimony,

STATEMENT OF MAJOR GENERAL KENNETH J.
HODSON

Given to the Military Justice Act of 1983 Advisory
Commission on 8 June 1984 at Washington, D.C.

Col. HEMINGWAY. Good morning, General Hodson. If
you would please state your name and position for the
record.- :

Major Gen. Hobson. Kenneth J. Hodson, Major Gen-
eral, U. S. Army retired, and I believe that’s about all.

Col. HEMINGWAY. Sir, the floor is yours.

Major Gen. Hopson. All right. I'm honored to have
been invited to appear before the Commission. I realize
I'm here because in 1972 I gave a talk at the Army
Judge Advocate General’s School in which I made cer-
tain recommendations with respect to the administration
of military justice, and a number of those recommenda-
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tions are now to be considered by this Commission. The
subject of that talk by the way was the Manual for
Courts-Martial 1984. 1 was as amazed as anyone else was
that they actually did come out with the Manual for
Courts-Martial 1984, but I don’t know that my predic-
tive capabilities have improved since then or not.

I’ve been away from working contact with the admin-
istration of military justice since 1974, but I’ll give the
Commission whatever views I may have on the items
that are on your agenda and hope they may be of some
help, although by the time I outline that I know very

little about what’s going on lately, I've almost disquali-

fied myself as an expert witness.

Before I proceed, I want to say that my review of the
Military Justice Act of 1983 and the new Manual for
Courts-Martial 1984 convinces me that the administra-
tion of military justice is in excellent condition or it will
be, effective the 1st of August, and there is no urgency
for any legislative action on any of the agenda items that
you have before you, as I see it. 1 take up topic by topic
your agenda.

First is sentencing by the trial judge in all except cap-
ital cases; I strongly support this proposal. First, it is
consistent with the American Bar Association’s Stand-
ards for the Administration of Criminal Justice. Standard
1.1 of the Standards on Sentencing states that sentencing
is a judicial function, and a jury should not be required
to perform it except perhaps in capital cases. I see no
reason for the military to be any different. Secondly, if
the judge sentences, there is less of an opportunity and
less of an appearance of improper command influence. 1
dealt with many convening authorities and none have
ever complained of the findings of a court, but many
have been upset by the -sentence. 1 hasten to add that 1
experienced most of these reactions prior to the Uniform
Code of Military Justice; but since that time, I’ve had
convening authorities complain to me privately about
sentences imposed by courts. Incidentally, I have never
had a convening authority complain about a sentence
imposed by a judge. Third, and finally, 1 like judge sen-
tencing because sentences adjudged by court members
are adjudged pretty much in ignorance, and they thus
tend to vary widely for the same or similar offenses.
They amount almost to sentencing by lottery. I realize
that courts will now have more information about the
accused than previously, but 1 still feel that sentencing is
a judicial function and should be performed by the
judge.

To take up my second topic, the suspension of sen-
tences by judges and Courts of Military Review, in 1972
I recommended that trial judges and the Courts of Mili-
tary Review be given suspension authority. Under the
Military Justice Act of 1983 and the new Manual, the
convening authority basically will exercise only clemen-

cy powers. I favor now allowing him to do this which
means that he, and not the trial judge, should exercise
suspension authority. I've changed my views on that. I
feel, however, that the Courts of Military Review
should have suspension authority. The basic and funda-
mental reason for this is that since the court has author-
ity to review the sentence, it should have complete au-
thority, including the power to suspend. I'm sure that
the power will be used sparingly, particularly if we have
judge sentencing; but if the court feels suspension is ap-
propriate, it should not have to process the case through
nonjudicial channels in order ta get this accomplished.
Basically, as my article indicated, 1 favor keeping the ap-
pellate review of all court-martial cases within the judi-
ciary.

The next item is empowering special courts to impose
up to one year of confinement. I doubt that this is neces-
sary or desirable. The chief adwantage 1 suppose is that
this would give our misdemeanor court the same author-
ity and appearance as most civilian misdemeanor courts;
but I feel that the military is quite different. Our first
problem is to determine whether to try to rehabilitate
the accused for further militarv service. If we decide
that he can be rehabilitated for further service, we don’t
need more than three or four months of confinement, if
that. If he serves more than that, the confinement alone
will probably make him unfit for further service. If the
accused is unfit for further service and is to be separated
with a punitive discharge, but it is felt that because of
the severity of the offense that he should serve a long
term of confinement, then I think the case should go to a
general court. The chief and perhaps the only practical
reason for increasing the confinement power of a special
court that I’ve heard, is to obviate the need of an Article
32 investigation. I would favor instead working toward
simplification of the Article 32 investigation by convert-
ing it into a typical probable cause hearing and expand-
ing the authority to use secondary evidence. As I don’t
favor expanding the confinement authority of special
courts, I’ve not given much thought to appellate require-
ments. If special courts are empowered to confine for
more than six months, I would think that we should
apply the same procedures to. a sentence in excess of six
months that we now apply to a BCD special court-mar-
tial.

The next item is tenure for military judges.” In my
1972 talk, I recommended that military judges be as-
signed to the judiciary for four years, to be served as
trial or appellate judge. I also recommended that the
chief judge be appointed by the President for a term of
four years in the grade of Major General. With respect
to trial judges, I favor continuity in office, so 1 continue
to favor tenure for a prescribed period. However, the
prescribed period could be a normal career assignment
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period, say three years, or whatever it happens to be;
but even in that case, there should be an escape clause
such as that contained in Article 19, dealing with the ab-
sence of a trial judge in a BCD special court-martial; in
other words, military exigencies. And, of course, the
judge himself should have the authority to resign from
the job and ask for a different assignment. Likewise, I
continue to favor appointment of the chief judge by the
President for a prescribed period. I tied the period to the
statutory period for which The Judge Advocate General
is appointed, four years, and suggested that the chief
judge should likewise be appointed for four years. I
would also like to see the chief judge come from the
ranks of the judiciary. I don’t know how it is in the
other services, but in the Army I know of no general of-
ficer in the judiciary who has ever served in the judici-
ary before that particular assignment. At least, I think
the chief judge should have served, say, one tour in the
judiciary in order to qualify for appointment as chief
judge. Now, I realize that tenure for the judiciary will
create some career management problems as I was Chief
of Career Management at one time, but I believe these
problems can be solved. Frankly, in this area in the
Army at least, I think we’re already doing a pretty good
job on tenure as I have observed it. When I made my
recommendations with respect to tenure, I did so in the
light of legislation which had been introduced by Sena-
tor Bayh, Senator Hatfield and Congressman Bennett,
which wanted to create a separate court-martial com-
‘mand if you will, totally separate, and I was responding
to their recommendations by feeling that-the correct ap-
proach would be to build up the stature of the judiciary
within the military and keep it within the military struc-
ture, so that was why 1 was recommending tenure at
that time.

The next item is noncontroversial; that’s Article III
status for the U. S. Court of Military Appeals. In my
1972 talk, I recommended Article III status for the
Court of Military Appeals. I make that same recommen-
dation today, particularly in view of the fact that the Su-
preme Court can exercise certiorari jurisdiction over the
Court of Military Appeals. However, there were
changes in the membership of the U. S. Court of Ap-
peals in the mid ’70s after I gave my talk, and certain
actions by it thereafter which caused me to have reser-
vations about recommending Article III status. Accord-
ingly, although I still recommend that the court be given
Article III status, the statute establishing it should be
very carefully drafted to insure that its jurisdiction is, in
fact, very strictly limited to cases reviewed by the
Courts of Military Review, and a case, in my view,
should be a record of trial which was reviewed by a
Court of Military Review. And now, of course, the term
“case” would include review of interlocutory appeals

under the new Military Justice Act. In short, I would
deprive the court of any inherent power it thinks. it
might have to review petitions for extraordinary relief
such as habeas corpus, quo warranto, mandamus, and so
forth; but I realize that this would necessitate in my
view improving the present system of appellate review
to insure that appellate review of all court-martial cases
is kept within the judiciary. If this is done, it should
largely eliminate the need for extraordinary remedies. I
would also bar the court from reviewing administrative
actions of agencies of DOD such as the Board for Cor-
rection of Military Records, discharge review boards,
and so forth. In short, the statute establishing the court
as an Article III court should try to prevent an activist
court of the type we experienced in the 1970s. Further,
we should improve the. selection process for judges of
the court. Appointees should be cleared by the ABA, as
other Article III judges are. They should possibly also
be approved by the judiciary as well as the Armed Serv-
ices Committee; in other words, the chief purpose of Ar-
ticle III status, as I view it, is to try to get a better qual-
ity of judge on the court.

With respect to the provision for retirement, if the
court is an Article I court, there is no problem. I don’t
feel competent to express an opinion as to retirement
benefits if it does not become an Article III court; I'm
just not that familiar with it. ;

In closing, let me add that I attended a meeting of
some 65 retired Army judge advocates earlier this week,
and I took a straw vote of that group, which consisted
of many with long military judge experience, appellate
judge experience and so on; so I took a straw vote of the
items which I’ve mentioned above. The group -was gen-
erally opposed to-all of the proposals. A large majority
opposed Article III status for the Court of Military Ap-
peals and a large majority opposed the proposal to give
the judge sentencing power. When I say we took a
straw vote, there was not time for debate on the various
issues; however, several people insisted on being heard
on the sentencing and they were former military judges
in the Army, and they said frankly, we just don’t want
the responsibility of having to impose the sentence. We
would prefer to pass the buck to the court members, and
that seemed to be the basic reason for that reaction. That
concludes my prepared statement, and I appreciate the
opportunity to appear here. If there are any questions,
I’ll try to answer them.

Col. MrTrcHELL. General, I was a little bit concerned
over whether or not all of the services can really eat all
these independent entities that keep being created. We’re
under pressure now for an independent defense com-
mand and now we’re going have an independent career
pattern for military judges. In the Marine Corps, we’re
sort of—a little bit like the Coast Guard; our lawyers are
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awfully closely related to our line commanders and in
fact, in Vietnam, probably half the lawyers that served
in Vietnam served in line billets. Of course, we’re nor-
mally so closely attached to the area of conflagration
that we’re likely to have to become engaged in combat
or command troops just for the sake of self-preservation.
How much of that do you think we can really afford?

Major Gen. HoDpsoN. Well I don’t—In the first place,
I'm strongly in favor of the independent trial defense
service; I think it’s an absolute must if we’re to have any
credibility. Well then, I think we ought to have an inde-
pendent judiciary, of course, which we have. But with
respect to the career pattern, I probably better let Tom
Crean who is here this morning talk about that. But I
didn’t have it in mind a tenure that would make a man a
judge for 30 years, because I don’t think that would be
good. I think he ought to return to other activities, and
you can’t always keep him in a career pattern as say a
trial judge for even 20 years; it’s very difficult to do and
still maintain your regular reassignments and make sure
that people get undesirable geographic areas as well as
desirable geographic areas, and take care of such situa-
tions as sickness in the family and so on, so this was not
a built-in-concrete type tenure that I'm talking about.
But I did want a little longer tenure than the temporary
judge who sits on one case and then goes back to being
an assistant staff judge advocate.

Col. MITCHELL. What’s really the problem that tenure
is designed to cure in your mind?

Major Gen. HoDsSON. Hmm?

Col. MITCHELL. What is the real problem that tenure
is designed to cure?

Major Gen. HODSON. Oh, the only thing that I had in
mind was to try to improve the credibility if you will of
the judiciary in the military by showing that the judges
are professional.

Col. MITcHELL. Couldn’t we do that if we strength-
ened the qualifications for assignment to judicial duties?

Major Gen. HODSON. What would they be?

Col. MITCHELL. You could require, for example, there
be a certain amount of educational undertaking, both in
military subjects as well as legal subjects, and that there
be previous trial experience; that perhaps a secondary
level of education requirement; certain minimal grade re-
quirements, and so forth. I mean, you could dream up a
lot of different things, but qualifications along those lines
to make it more selective.

Major Gen. HODsON. Well, I think it should be selec-
tive and I think it is now probably in all services because
you’re putting a fellow out there with quite a bit of au-
thority, without too much supervision; so I think your
qualifications probably, are already carefully gone over.
But when I say tenure, I’'m talking about, I just don’t
want the judge who will try one or two cases and then

go back to being an assistant staff JA just because you
haven’t got anybody else there at that time. I would
prefer to have a judge with three or four years service,
and it wouldn’t hurt to have him have two tours as a
judge, simply because you learn a little bit with each
case you try; at least it was my experience that—So, if 1
were an accused and the judge had never tried a case
before, I don’t mind his on-the-job training, but I hate to
have him do it on my case; so Pm just hoping to get a
judge with a little more experience and, if you do, you
get a little better credibility I think.

Capt. BYRNE. Would we meet your needs now if I
told you that almost all our judges are sent for a set
tour?

Major Gen. HODSON. I’'m not surprised. As I say, I
think we’re in pretty good shape right now, tenure-wise,
except—well, the Coast Guard has difficulty with its
Trial Defense Service, I know, because of their wide-
spread geographic range and the few numbers of people
that they’ve got, and they probably have the same trou-
ble with the judiciary too. But I think the rest of the
services already have covered tenure pretty well.

Capt. STEINBACH. General, in that light, have you
seen any possibility of a perception by the judges that if
they’re going to be assigned for four years in this posi-
tion, it’s going to be a dead end, promotion-wise and
career-wise, recognizing it’s probably going to be a
senior 0-4, 0-5, or 0-6?

Major Gen. HODSON. Well, as I indicated in my state-
ment, I feel that the chief judge should at least have had
some experience in the judiciary prior to appointment as
chief judge. I did that because my experience in the
Army—and I took over as chief judge for three years
and I learned a great deal that I didn’t know and was
unable to learn as Judge Advocate General, believe me.
And I was distressed at the somewhat low morale on the
part of the judges because they felt that they were in a
dead end slot; there was no way out of this. And right
now, well it’s twelve years after 1972, and right now, as
I say, in the Army at least, no chief judge has ever had
experience in the judiciary. I was the first—well, I was
going to say I was the first general officer who finally
got a general officer slot created there by my going out
there. But I just feel like we have career programs in
Procurement; we have career programs in Military Jus-
tice, in International Law, but we have a very poor
career program I'm saying in the judiciary because, as
you say, it seems to lead to a dead end, and it’s a place
to go to retire. I would just like to vitalize it a little bit.

Col. MITCHELL. Just a minute ago, General, you men-
tioned some difficulty you had with some of the dynam-
ics perhaps in the Court of Military Appeals in connec-
tion with your comment on Article III status. The ques-
tion I'd ask is, since you’re dealing basically with a
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three-man court, a change in one person can have rather
dramatic results in the attitude of that court. Do you
think it’s really a good idea to ensconce such a thing in
such permanency that for all intents and purposes there’s
very little legislative control over it, when that entity
deals with a subject being military discipline, which the
commanders since time immemorial have considered to
be perhaps the most essential aspect of the military
force?

Major Gen. HODSON. My answer to that is rather
pragmatic; and that is, that court right now is a lifetime
tenure court in terms of what actually happens. In other
words, Chief Judge Quinn was there for years and years
and years, until he was disabled. Ferguson was there for
years and years and years, until he too took senior judge
status. By the time that judge is appointed, and let’s say
he’s appointed at about the age of 50 and he’s got a 15
year term, he’s already up to 65 years of age, which is a
normal retirement for the military. So, I don’t think
we’re really creating any problem there because I look
on that court right now as almost having lifetime tenure.
They just don’t have the status of an Article III court.

Col. MITCHELL. Some people have commented that,
for example, Judge Everett’s appointment to the Chief
Judgeship was sort of a reaction to some of the decisions
of his predecessor.

Major Gen. HODSON. I'm quite sure that that was the
case; at least, I hope it was the case.

- Col. MITCHELL. It may be that that sort of thing
would be lost to the legislative or executive power if
you went to an Article III status for that court.

Major Gen. HoDsON. Well as I say, I can’t give you
any more answer than to say that it’s virtually a lifetime
tenure court right now. .

Capt. BYRNE. But, General, they do now have to be
reappointed. _

Major Gen. HODSON. After 15 years, but—well, I
should have done my statistics better, but I think Chief
Judge Quinn probably has the longest tenure on that
court, and I guess he had to be reappointed because it
was a shorter term in those days. But I don’t think we
have any problem. I say if they are about 50 when ap-
pointed and they’re 65 when their 15 years are up, that’s
sort of almost a lifetime right there.

Mr. HoNIGMAN. General, I wonder if we went to an
Article III court, what your view would be of whether
the President would still retain the right to designate a
new chief judge among the currently sitting Article II
judges?

Major Gen. HoDsON. Hmm, I really haven’t given
that any thought. You've caught me because I was
trying to run through my mind how they designate chief
judges out on the circuits; chiefly by seniority, don’t
they?

Mr. HoNIGMAN. I believe it is by seniority.

Major Gen. HODSON. Yeah, 1 personally prefer some-
one having the authority, and the President would be a
good one to designate the chief judge.

Mr. RiprLE. If it were made an Article III court,
would he have the constitutional power to appoint a
chief judge?

Major Gen. HopsoN. I don’t know, that’s why you
really stumped me with that question.

Col. RABY. Well, it seems to me that might be some-
thing which Congress could put in the statute.

Major Gen. HODSON. In the statute. I think if they put
it in the statute—

Mr. RippLE. Turning to statutory provisions if I may,
General, with respect to your trial judges, if—you men-
tioned that there ought to be an exception for military
exigency. Could you perhaps elaborate a little bit on
what kind of a statutory exemption would be appropri-
ate? For instance, what authority ought to have the
power to invoke the exception and to—

Major Gen. HopsoN. Oh, I think The Judge Advo-
cate General. The way I’d put it is The Judge Advocate
General coordinating with the chief judge, or the chief
of the judiciary, or vice versa; but I think they ought to
work together because if you’re going to assign him out
of the judiciary, you’ve got to have a place to go, so
you’ve got to work it out with Career Management and
JAG. And if you’re going to assign him to the judiciary,
I would prefer that he is assigned to the judiciary with
the coordination of the chief judge again.

Mr. RipPLE. Would that in fact be sufficient protec-
tion, or ought there be someone outside the military
chain of command who would validate such an excep-
tion?

Major Gen. HopsoN. No, I think just within that.
Now, I gave you the example of the BCD special with-
out a judge. I did that deliberately because that’s really
the use of a number of buzz words there, or fuzz words,
and I don’t know that that exigency has ever been used.
Does anybody know it, where we didn’t have a BCD
special with a judge? I know of none. But I do think—I
believe it was suggested that, of course, the illness,
death, you know, that would terminate tenure, and I
think voluntary resignation from the judiciary has been
suggested; I think that’s all right. But I do think that
when we talk about combat, I do think that from time to
time, it might occur that you need that judge someplace
else in a real hurry, and you ought to be able to pull him
out for military exigency purposes only.

Col. RAaBY. Major General Hodson, I’ve got a couple
or three areas here and questions I'd like to ask you
about. First, in regard to tenure, what impact do you
think it would have on the rest of the officers of the var-
ious branches of service if we give an official title such



94 Advisory Commission Report

as tenure, or a guaranteed term of assignment, regardless
of how we designate it, to military judges, when you
consider we have people like Inspectors General; we
have drug and alcohol abuse counsellors; we have Chap-
lains, all who must get in sensitive areas and make sensi-
tive recommendations to command regarding people,
and whose positions may be equally in jeopardy, or per-
ceived to be in jeopardy if they depart substantially from
the expected role models of the offices which they ful-
fill? Should they also be given guaranteed terms of
office? And if not, what would be the impact, if any?

Major Gen. HopsoN. Well, I didn’t take that up, but
I’ll answer it by telling you an old war story. When I
first went out to practice law in Jackson, Wyoming, in
1937, a new doctor opened his office the same year 1
opened my law office, and I used to hear horror stories
about his surgery. We were talking—I was talking to
him one night and I said, well I probably make as many
mistakes, but I have to do all of mine out in the public
and you do all of yours in the operating room. I consid-
ered it was unfair because I think there’s a lot more—
The lawyer and the judge are much more in the public
eye than any of these other people. Now, I served for a
time as an Inspector General, and you don’t have any
problem there; there’s just no problem there. The In-
“spector General merely recommends to the commander.
There’s no binding recommendation; but in our case,
when we make a decision, it’s binding and that, of
course, I think puts us in the public view a lot more. But
I don’t want to overdo this thing on tenure. I'm not
even sure we even need a statute. I think just as you’re
handling the Trial Defense Services by regulation, I
think this could be handled, and maybe it’s already in
the regulation. Tom can probably tell you, but all I want
to do is encourage more than one tour in the judiciary,
hopefully some kind of career ladder that might lead to
being chief judge some day, and a little-more profession-
alism by the judges, which I hope they’ll get by serving
three or four years. ;

Col. RABY. Okay, now a second question I have is on
your Article III status for COMA and you favor that
with very carefully drafted a—a statute setting out the
jurisdiction of the court. Now, certainly, I can follow
your recommendations there, except one area that I had
a little bit of a question on. You indicated that one of the
areas you felt COMA'’s authority should be curtailed is

in the area of extraordinary writs. Now certainly, there

have been some very questionable extraordinary writs,
regarding nonjudicial punishment issues, the operation of
installation stockades, peripheral matters to the military
Jjustice—or the Uniform Code of Military Justice judicial
system itself. But then, on the other hand, there have
been some extraordinary writs that have been granted
bearing directly on military justice issues of pending

cases. Now, if we strip COMA of all extraordinary writ
authority, as opposed to a very limited extraordinary
writ authority dealing with pending cases, that might
force counsel into the civilian arena. There’d be no re-
quirement for exhaustion of remedies. Then those federal
district court judges might be ruling in the blind, where-
as if we had a statute that gave COMA a very limited
extraordinary writ authority clarifying that that area
should be exhausted first, military courts would then,
and the Court of Military Review then would get to
speak in the area and sometimes lay out opinions and
clarify military law better so if it did get into the federal
system, we might get more expert opinions out of those
federal district court judges, so I can see where we
might be hurting ourselves by overlimiting the jurisdic-
tion in the extraordinary writ area. Would you care to
comment on that?

Major Gen. HODSON. Yes, I’'m inclined to agree with
you. If you could write that statute, or write that legisla-
tion in such a way as you have pointed out, to limit it
right to military justice matters up and down the chain, I
wouldn’t have any objection to that along the lines that
you have mentioned. I said a case ought to be a record
of trial in which there has been a conviction which had
been reviewed by the Court of Military Review, or your
interlocutory appeals. Now, it would make sense if you
could draft such legislation. I have a little problem with
the difficulty of drafting it, but a lot smarter people than
I am can do that, to cover the items that you mentioned
and, again, I would say provided that that same issue has
been considered by the Court of Military Review prior
to its going to—in other words, to keep the guy from
running directly to the court. I don’t know whether they
still allow them to do that or not.

Col. RaBY. Yes, they do, unfortunately, Sir.

Col. MITCHELL. General, if I understood your original
thought on this subject, speed of review process would
be key to divesting COMA of all its authority?

Major Gen. HODsON. That would be part of it; speed,
and also keeping the review of military justice cases, if
you will, within judiciary channels. In other words, this
is a bigger job than it sounds like. You would go
through the Uniform Code for example, and question the
Article 69 provision which enables The Judge Advocate
General to review certain cases; likewise, I haven’t ana-
lyzed the Manual for Courts-Martial 1984 completely,
but your review of summary court cases and nonjudicial
punishment cases down at the local level was not before
at least accomplished by the judiciary; it was accom-
plished by one.of the staff of the convening authority.
And it strikes me that if you had say, a trial judge taking
an appeal from a summary court, or from a. special
court, non-BCD, reviewing that. instead of the staff
judge advocate, that you might regularize the system
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and eliminate the need for some of the extraordinary
writs. To keep things in judicial channels that are judi-
cial is what 'm—

Col. RABY. Sir, my final question to you is in the area
of military judge mandatory sentencing, and I followed
the basis for your recommendation succinctly, including
the position of the ABA in this matter. Bearing in mind
that statistics can be very misleading, as you well know,
and you are certainly very aware of how we collect our
military justice statistics, having been a former Judge
Advocate General of the Army. During the last two cal-
endar years, our statistics show that in the general court
area, about one-third of the time, the accused elects to
either have court members hear his case as to findings
and to impose sentence because it runs together, as you
know, or ask for court members with enlisted personnel.
Traditionally and historically, the right to ask for enlist-
ed personnel has had a very special position in the mili-
tary, and I wonder, in view of the fact that the Uniform
Code of Military Justice was enacted to insure basic
rights to soldiers after various discrepancies were seen
during World War II; and since that time, except for
perhaps the increase of power in 1963—January ’63—in
the area of Article 15s, and even then there were safe-
guards for soldiers, every major provision and change of
the Code for streamlining it has not been at the expense
of taking away any option or major right of the soldier.
If we go to judge alone sentencing, we will for the first
time, it seems to me, be taking away an historic or tradi-
tional right of the soldier to enlisted courts and, certain-
ly a right to make that option in regard to military judge
sentencing, or other sentencing since 1968. What do you
think about that, the perceptions to the publlc, the per-
ception to the soldier?

Major Gen. HODSON. I just don’t have any trouble
with it, Colonel Raby, for the simple reason that about—
I've forgotten how many jurisdictions have judge sen-
tencing, but it’s a very high number.. It seems to me
there are only four or five states where they have jury
sentencing, and the jury sentencing experience in Virgin-
ia right now is under attack because they feel that juries
composed of largely white people impose tougher sen-
tences on. black accuseds than they do on white ac-
cuseds. I understand that Governor Robb is holding
some hearings on this. You’ve got Texas, where you’ve
got elected judges who are elected for short periods and,
there, the accused has the right to be sentenced by the
judge or by the jury. It’s very simple to know why that
is, because no accused wants to be tried by a judge and
sentenced by a judge during the six months before an
election, because the judges invariably hand out almost
maximum punishment during that last period before the
election; so that’s why in Texas, at least, they’ve given
them the option of judge sentencing—or jury sentencing.

I just think that the practice for years has been and is
growing that way to have judge sentencing and—

Col. RaBY. Excuse me, just one follow-up question. If
we went to this system, is there a possibility that we, the
military, could be subjected to greater attack based on
the perceptions of the civilian community that our
judges may then be giving warped sentences because
they’re concerned about promotion, they’re concerned
about assignments?

Major Gen. HobDsoN. That’s always a possibility.
There is no question that our judges, as well as judges in
civilian jurisdictions, are subject to considerable commu-
nity pressure. I think probably a lot of civilian judges
are subject to even more pressure than our judges for
the simple reason I don’t recall any editorials in the mili-
tary papers which criticized the sentence imposed by a
judge, but I’ve seen a lot of them in civilian papers that
were critical of a judge’s handling of a case.

Col. RABY. That’s true, but in our system right now
the accused selects his forum, and there’s only a couple
of forums for that in civilian life—

Major Gen. HopsoN. But all I'm talking about is the
pressure of a community on the judge. Yes, there is
bound to be pressure of the community on the trial
judge and 1 think that’s probably appropriate. The trial
judge shouldn’t remove himself and put himself in isola-
tion from the community that he serves in.

Col. RABY. Thank you.

Mr. HONIGMAN. Sir, if I can continue on the subject
of military judge sentencing, I wonder if you could com-
ment on how you would feel changing the system, and
going from the possibility of jury sentencing to military
judge sentencing in every case, would be related to the
process by which we now select juries, and the type of
people who are—who now form military juries. If we’re
going to what is essentially a civilianized approach
where the trier of fact simply tries the fact, and you
have a professional jurist who is imposing the sentence,
doesn’t that eliminate much of the justification for a blue
ribbon military jury where members are picked—hand-
picked by the convening authority, where two-thirds of
the members of the jury by statute must be officers?
Wouldn’t there be less of a justification for that if the
judge were the sentencing authority?

Major Gen. HopDsoON. I think, as I mdlcated in my
statement, I’'ve never heard a convening authority com-
plain about the findings imposed by courts, but I have
heard them complain about the sentences imposed by
courts, so that ties right in with your suggestion that you
don’t need any longer a so-called blue ribbon court. Of
course, I didn’t cover it in my statement today, but I
have recommended on several occasions a limited
random selection of court members.

Mr. HONIGMAN. I see.
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Major Gen. HODSON. And all of these things sort of
tie together; I mean, if you do one, then you ought to
consider, should we make a little change over here be-
cause yowre absolutely right. The last division com-
mander that 1 talked to was very very careful about the
top three people that he put on his courts, to make sure
that he could count on them. Well, that kind of blew my
mind; that’s when I started thinking about random selec-
tion.

Mr. HONIGMAN. Let me ask just two other questions
about the judge and the jury sentencing. Do you think
there’s- a justification for continuing the current system
to involve the blue ribbon people now that we’re talking
about in the process of trying to—dealing with the inter-
relationship between disciplinary and justice issues?
Shouldn’t the people who now form juries be compelled
to deal with questions of sentencing to participate in the
justice aspect of military service? Isn’t there something
educational, some important element of participation that
you would be giving up if you changed the system?

Major Gen. HODSON. Well, when I was processing the
Military Justice Act of 1968, one of the big problems
that I ran into in clearing it with commanders, was to
permit the judge to try the case without a jury. And I
remember the Chief of Staff of the Army and the Vice
Chief both expressed their great concern that you would
no longer have military people in the command in the
courtroom to find out what was going on in the discipli-
nary area, and that was a very tough obstacle to over-
come at that time, and I think you’re talking about
roughly the same thing here. It removes them even more
from firsthand observation of how the military justice
system works. And, of course, everyone argues that the
one reason for retaining the jury system is that it lets the
community see what goes on in the courtroom. Of
course, I've been espousing permitting television in the
courtroom so everybody could see, but not many states
have bought that yet.

Mr. HONIGMAN. Let me pick up on that last comment
you made about letting the jury see what goes on in the
courtroom. To the extent that one function of the jury is
to express the community’s sentiment, not only about
whether certain actions should be punishable, but what
extent of punishment is appropriate, would you be losing
something if you eliminate the sort of checks and bal-
ances system that we now have whereby if a military
Judge is adjudging sentences that the accuseds may view
as disproportionately severe, then subsequent accuseds,
in essence, can tell the judge something by going before
a jury, and juries can tell the judge something by impos-
ing a lesser sentence? Is that a consideration that you’ve
addressed?

Major Gen. HOpsON. Of course, that’s sort of forum
shopping, which is very common in civilian life and, of

course, that’s what the Texas provision permits. It tells a
judge, I know you’re going to impose the maximum
punishment so I want to go with a jury. But, during the
first three-quarters of his term, they’re very happy to be
sentenced by the judge. I don’t know—I’ve been op-
posed to that Texas provision, but I realize that as a
practical matter, they just about have to have it. Wheth-
er we should—I think that’s not a bad compromise posi-
tion; in other words, if you got the vote about fifty-fifty
on judge sentencing, I'd be willing to compromise that
the accused may elect whether he should be sentenced
by the judge or the jury, if a case was tried with court
members. I really wouldn’t have too much objection to
that; my main objection is the fact that they do it in
Texas. '

Mr. HONIGMAN. Thank you, Sir.

Major Gen. HODsON. Because when I first heard of
that, I thought oh my God, how archaic can you get,
but they explained it and it made sense.

Col. MITCHELL. General, I know that when—often, at
least, when new proposals come along dealing with mili-
tary justice, that commanders of that community seem to
get kind of uptight about it. To what extent is this feel-
ing that they have a distrust born of a feeling that law-

yers, being separate from them, being separate from the -

generalists, that’s a good way to put it, are not socialized
to the peculiarities of the society in which these lawyers
function, as opposed to a feeling on the part of the com-
manders that they want a particular result in a particular
case?

Major Gen. HoDsoN. I don’t know. I’'m not sure I un-
derstand what you want me to say exactly.

Col. MITCHELL. I’'m not sure I want you to say one
thing or the other.

Major Gen. HODSON. Yeah, but I mean exactly, I
don’t quite get t