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EXTRAORDINARY REMEDIES 

Let us suppose that your client is in pretrial confine
ment. Charges have just been preferred, but you know that 
because of the complexity of the case, it will be a long 
time to trial. Let us further suppose that while in 
confinement, he is being commingled with sentenced prisoners, 
and is thereby being punished in violation of Article 13, 
Uniform Code of Military Justice. Such punishment is a 
denial of military due process~ United States v.,Nelson, 
18 USCMA 177, 39 CMR 177 (1969J.What can you do about it 
now, well in advance of trial? 

- . 
Clearly o~e of the most desirable, and probably the mcst 

immediately eff~ctive remedy would be a court order against 
the stockade commander, restraining him from so puni'shing 
your client. See Jackson v. BiShO!, 404 F.2d 571 (8th Cir. 
1968). This cOi:i'rt order would be n the nature of an 
extraordinary, that is extra-court-martial, remedy. It has 
long been thought that there is no such procedure in the 
military, pr~marily because the only military office~ with 
a quasi-Judicial function was the law officer, and he could 
not act a t all at least until apPointed immediately before 
trial, and probably not until the court-martial was actually
convened. 



s a 

• 



? 




presented with a situation which in civilian practice would 
call for the exercise of extraordinary relief may not be 
wholly without remedy in the military system itself. Counsel 
should definitely explore the possibility that military 
judges may have extraordinary powers, and hence problems 
may be solved at the local level. Whether an appeal from 
the denial of such relief at the local level could be taken to the 
new U. S. Court of Military Review will depend largely 
upon whether the Court assumes extraordinary power. If it 
holds t hat it has no power to review anything but a completed 
court-martial, then counsel's only recourse would be to the 
Court of Military Appeals where sucn extraordinary power 
def initel y exists. 

Thi s raises, of ' course, the collateral question whether 
the trial defense counsel is authorized to pursue such 
extraordinary avenues in the military system . This too, has 
not been satisfactorily answered, but we know of no reason 
why a trial defense counsel, properly admitted to practice 
before either the Court of Military Review, or the Court of 
Military Appeals could not ask for extraordinary relief 
incident to his duties as trial defense counsel, and which 
relief would be called for by the situation at hand . If 
the courts do indeed have such power , it is meaningful 
only if it can be exercised; to preclude trial defense 
counsel from pursuing extraordinary remedies would be to 
render them illusory indeed. We welcome comments from 
military lawyers and judges alike. 

ADVISING YOUR CLIENT ABOUT THE DISCIPLINARY BARRACKS 

[Editor's note: The following article is the fourth in 
a series concer ning post-trial duties of the trial defense 
counsel and appellate proceedings in the Army. See Post
Trial Duties of the Defense Counsel, THE ADVOCAT~:r;-
Appeal and Review of Special and Summary Court-Martial 
Convictions, THE ADVOCATE, 1:4, Appellate Procedure in the 
Army, THE ADVOCATE, ' 1:5. It was submitted by the Staff Judge 
Advocate, Headq'uarters, Fort Leavenworth, Kansas.] 

A man who is facing a period of confinement at the United 
States Disciplinary Barracks often has many questions. Since 
his trial defense counsel is the most logical person to 
answer these questions, it is important that the defense 
counsel be able to advise his client regarding his impending 
period of confinement. 
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General Provisions for all Prisoners 

A convicted serviceman's sentence begins the day it 
is adjudged by the court-martial. In computing the actual 
release date however, 6 days per month or 72 days a year 
are subtracted, and is credited as "good conduct time." 
This time is earned by all prisoners and is only lost ln 
cases where disciplinary action is taken. In addition, a 
prisoner may earn abatement or "extra good conduct time: 
at his assigned j ob. For a semi-skilled job he can earn 2 
days a month, and in a 'skilled job he can earn 3 days a 
month. Based on a man's adjudged sentence, a maximum 
release date is computed, and then taking into consideration 
his good conduct time and extra good conduct time, his 
miniwn release date 'is calculated. The latter, of course, 
must be revised periodically depending on the man' s 
performance. The various jobs to which a man may be 
assigned shortly after his arrival at the Disciplinary 
Barracks are too numerous to mention; a man usually may 
obtain a transfer to another job if he so desires. 

The Disciplinary Barracks also conducts an extensive 
voluntary edueative progr~. A man may earn his high school 
GED or take college level courses through an arrangement 
with a local junior college. Recently a computer program~ 
ming course was added. 

From time to time various boards review each prisoner's 
record. They consider such things as his work reports, 
any delinquency reports and statements by his detail counselor. 
One such board is the Disposition Board, which has authority 
to recommend clemency, or restoration to duty to the Secretary 
of the Army. The Secretary has the authority to reduce 
a sentence or remit the unexecuted portion of that sentence. 
The Commandant of the Disciplinary Barracks has authority 
to remit the sentence of a special court-martial but he is 
powerless to remit any portion of a general court sentence. 

Time spent in confinement serving an adjudged sentence 
does not count toward a man's unserved military obligation. 
When a man is released from the Disciplinary Barracks, he 
receives a free tirp ' home, a suit of clothes made at the 
Tailor Shop and up to $25.00 cash. 
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HOW TO IMPEACH A WITNESS WITH A PRIOR INCONSISTENT STATEMENT 


1. Private Smith, you s t ated on direct examination that 

did you not? 


2. Have you ever given a different version of tnatincident? 

3. You did 'talk to Agent Jones of the CID, did you not? 

4. That was on 2 June 1969, was it not? 

5. And Agent White was also present, was he not? 

6. Ar.d they wrote down what you said, did they not? 

7. And -che you read what they wrote and signed it i n their 
presence, didn't you? 

8. Was that statement accurate? 

9. That statement was a reliable statement of what you 
observed concerning this case, wasn't it? 

10. That statement was made with the facts of the case fresher 
in your mind than they are today, wasn't it? 

[Here have statement marked as defense exhibit for identification] 

11. I show you Defense Exhibit A for identification and ask 
you if that is your signature? 

12. That is the document you read and signed, isn't it? 

13. Directing your attention to line 10, you stated at that 
time that [contradiction] did you not? 

14. That is directly contrary to what you are now saying, is 
it not? 

15. Then your testimony on direct examination was not entirely 
accurate, was it? 

16. Your memory is not so blurred that you cantt remember any 
longer whether [fact forming basis of contradiction]. 

CAVEAT: It is important for counsel, in order to achieve the 
maximum impact from this line of questioning, to insure that 
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