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PREPARATION OF WITNESSES FOR TRIAL

Regardless of the competence, care.and thoroughness with
which the trial defense counsel conducts his client's case,
certain elements of the case will never appear in the record of
trial. The demeanor and appearance of the witnesses are impos-
sible to convey in a trial transcript. Nevertheless, when the
case -is close {or where the prosecution's witnesses are less
than impressive), the proper preparation of witnesses for their
aypparance at trial can be.vital to success. The following
fundamentals should assist.counsel by qxghllghtlng those factors
‘'which affect both defense and prosecution witnesses.

The Prosecution Witnesses

Flrst, counsel should always try to "prepare" the prose~
cution's witnesses prior to trial. This is usually achieved by
making tho;ough use of all.discovery tools available., Through

cereful _exa zmination of every pretrial statement, memcrandum, file
note and transcript.of testimcny by a pofentlal prosecution wite
- ness, a defense counsel .will be able to "lock in" the prosecution's
.case, and prepare for effectlve cross-examination. Imaginative
use of ‘the Article 32 investigation and motion hearings at Article
{a) sessions will also allow defense counsel to observe,

quest¢on and limit the prosecution's witnesses. 3he perscnal
interview of a prosecution witness (always in the presence of a
third party) is a final method of "filling in the blanks™ in order
to prevent a witness from adding harmful details for the first
time at trial. Use of all these techniques should enable. the
defense counsel not only.to measure the substance of the prose-
cution's case, but also to "pre-test" the demeanor and appearance
of each prosecution witness. This latter element can be a ,
critical factor in counsel's selection and application of particular
lines of attack in cross-examination. It is obvious that the glib
prosecution witness has vulnerabilities very different from a
cautious or reticent one. By examining each witness (and all of
his previous statements) prior to trial, the defense counsel will
be better prepared to exploit these vulnerabllltles, while avoiding
the personal and testimonial strengths of the prosecution's wit~
nesases., CAVEAT~_ Do not reveal weaknesses or inconsistencies
discovered 1n the.witness! story by making. the witness repeat

those portions 'of his narrative ovyer and oyer or by demonstrating
obvious surprise.or glee.at the discrepancies revealed. Although -
the witness may not-understand the reaction or remarks made, he.
may conyey his observations to the trial counsel who in turn would
' -recognize the problem and work to diminish its impact prior to the
courtroom presentatlon of the witneast! test;mony.
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The Defensa Witnesgaes

Bef”vp any potentiazl witness becomes g prospectiye wit-
negs for Lhe 4gf&nwp, coungel gust bat;afy h@ma@l of the
necessity, effectiveress and stability of the witness, Not every
person with knowledge about.a case can or should te & defense
witness. If  the defense.can.choose among several witnesses for
a givpn plecs of tprtimony cr limit each of seyerxal witnesses to

dividual areas of testimony, then the decision as to which
WlTneSbi testify ts what should be given considesratiocn by
counsel before t"ial . :

When the defcnse. counsel first interviews a witness (N.B.:
where such an interview might be nec:ssary for later use at trial,
e.g. impeachment, & third party witness should be present), certain
charact ristics of tne witness should be measured by examining
counsel., First, does the witness have an ability to recall and
convey whatever he knows furthrightly and eifectively? Where
the defense theory in an assault case is provocatlon, a witness who
is unable tn cohvincingly describe the minner in which the "victim®
menaced the client is of llttle value despite his presence as an
eyewitness. Doeg the witness tend to either underplsay or overplay
reality and/or expression? A witness who exaggerates is very
vulnerable on. cross—examinatioa, as 1is a defense witness who, con-
sciously or uacocnscicusly, underplays a cdzfencant's role in a
particular event. Counsel should test each potential witness to
discover guch tendencies. Further, if time arnd/or distance are
impoztapt counsel should test a potential witness' ability to
DGLCClve, im2asure and convey these variables., If drawings or
visual aiJds are tc ke used, can the witness translate his memory
and testimony into a drawin¢ or an exhibit? Can the witness
p“151ca1ly cope thh an exhibit or chart while he testifies before
the fact=finders

Are there any speciall strengths or weaknesses in a particular
portential witness? Is tne desired (and expected) trial testimony
in conflic: with any of this person's prior statements or testi-
meny? If s0, can the ianconsiutencies be resolved credibly?

Does the witness have a reasonable pace and can he be relied on
or scineoled) to zvoid rambling beyond a question's scope?

Does the vitness coanvey a credilile nppearance? In some cases
a witness is bheing called for a negative purpose, in such cases
of c“ur_-, a aegative answer as to credibility is the proper one.
Would a puLuntéal witness bé more effective as a primary witness
or ai a supporting witness? Can the witness be relied on to
avoiG verbal srarring matches with trial ccunsel? Is he likely to
become an actor cr to show overt leanings whlle on the stand?
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Each of these unQbiona touches on an areg of concexn for
the defense coungel who mugt {or hopzfully has the. luxury to)
choose among potentigl thneascs. Once a witness has been

selected (oxr where there.is a necessity and no chojice), counsel
should continue to prepare his Wﬁyuuuu, based upon his trial
strategy, the witness' knowledge and counsel's earlier eyalua-
tions of the witness himself.

First, the witness muat be made to understand the principles
of the case and the scope oif his utility within it., Counsel should
try to prepare a witness with the objective of eliciting organized,
yet spontaneous, tpqtimony. The wituess should, prior to testify-
ing, examine all his’ prlor statements, testimony and work-product.
If a physical scene is important, counsel should take the . wit-
ness to the site., If exhibits or aids are going to be used,
counsel should show them to the witness prior to trial and allow
the witness to work with them during the preparatory stages of
the case, having marked identical copies, in the same manner as
he will in court. Direct the witness to listen to questlons, ,
think and then answer in a crisp, clear voice ulrectlng kis voice
and gaze toward the fact-finder. Block. a witness' tendency to
act, to. embellish or to slant his testimony toward cne party.

Prepare the witness for anticipated areas of cross~examination
(but do not suggest answers or allow the witness to conclude
that you are counselling him  to be untruthful) Urge the wit-
ness to avoid arguing or fighting with opposing counsel. (but
remind the witness that, if counsel has zrked for a yes/no answer
when one is not possible, he should say so polltely) School '
the witness to listen to oprosing counsel's questions and think
before answering (thereby allowing counsel time to frame objections).
The witness should also be told to respond only to the trial
counsel's guestion and not to volunteer information or detail.
Warn the witness to be firm in his answers but to avoid unneces-
sarily absolute positions. Remind the witness that you, on re-
direct examination, will give him an opportunity to explain any
matters which have been touched upon in cross-examination. Also
assure the witness that you,. through objections, will protect .
the witness from embarrassxng questions or badgerlng by opposing
counsel,

Finally, show the witness the courtroom and show him where
he and all.the other participants in the cage will be located in
the courtrocm when he testifies, While counsel may properly
view the courtrcom as familiar territory, the witness may consider
a courtroom to be an imposing, if not terrlfylng, place., Counsel
should be on guard to prevent a truthful and effectiye witness'
testimony from being destroyed by fright or nervousness.
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Appellate government.coungel (and judgen), when searching
foxr reascns to sustain the sufficiency of the 9overnmbnt‘s eyin
ence, often refer vo the fact~finderx's uhlllty see the
W tnosses and test their credibility gnd aemc,qr.or~ Defense
counsel should recognize the value of these factors as essential
elements in a trial strategy and include them In tia prepara~
tion of each witness in.every case.

EDITORS' NOTE

THE ADVOCATE has, over the past eicht months, made several
changes in i1ts operations Not the least of these has been a
ruch—ltprov >d schedule of publication., The Board of Editoxs has
attempted to meet the bL—munthly phbllCatlon objective while
maintaining & high level of "product" in both qualitative and
quantitative terms. In addltlon, THZ ADVOCATE itself has received
a face-1l1ft in crder to make it more readable. While all the
major changes in the journal have been made, the Board will be
making a few further adjustments. Therefore, at this point in
our operation the Roard wishes to solicit the comments, sugges—
tions, criticisms and ideas of all those who read and use THE
ADVOCATE. The Board has always welcomed manuscripts from
trial defense counsel for consideration for publication. This
particular solicitation, however, goes beyond that to a request
for youl thoughts on how THE ADVOCATE is assisting your perform-
ance of military justice duties. A rormal letter is not
necessary, just tell us what is on your mind. Write to:

Zditor-in-Chief~THE ADVOCATE

Defense Appellate Division

U.S5. Army Legal Services Agency
NASSIF Building

Aalls Church, VA 22041



' SUSPENSION POWER AND mHE MILITARY JUDGE.
DOZE HE OR DOESN'T HE?

gy

Military law pract;t;oners generally belieye.-that the
military judge has no authority, lnberent or statutoxry, to
suspend all or a portion of a sentence, ' Howevexr widespread
and well~entrenched this belief now is, its validity is being
tested in a Nayy case pending hefore. thepUnited States.Court
of Military Appeals, ' United States v. Occhi, Docket.No., 31,663,
- petition granted 12.Marcn 1976.  This article will explorxe the
framework in which Occhl aroze, the statutes and case . law rele-
vant to the issue, and the potential lmpllcatxons for military
trial defence counsel.

Backaround Facts of Unlted States V;'Occnl

The precige. issue.granted by the Court in Unlted States v.
Occhi, duura, is as follows: :

Whether the mllltary judge had the power to
suspend those portions of the sentence as
he recowmended be suspended by the convening
authorlty, under tkhe provisions of 18 U.s.cC.
3651 -

As the granted issue suggests, the mllltary judge.who sentenced
Occhi had not attempted to adjudge a suspended sentence; he
simply recommended that thle convenlng authority take certain .
suspension actions. Also significant is the fact that the Navy
appellate defense. counsel who are representlng Occhi did not
raise the issue of whether the military judge had suspen51on
power. Instead they had urged that the military judge's recom~
mendation had impeached his sentence. The Court of Military
Appeals itself specified the issue of whether the Probation Act,
18 U.S.C. Section 3651, empowerad the military judge to sua sponte
_suspend portlons of an adjudged sentence. Whether the fact that
the granted issue was originated by the Court is of any great
significance in x,::edlctlng the ultimate dlsposxtlon is question-
dble, but guarded optimism seems justlfled

Two facts appear clear: (1) If the Court finds thatymilitary
judges do have suspen51on\euthor;ty, such authority will almost
certa;nly be founl to emanate fxom the Probat;on Act, 18 .U,8.C.
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Section 3651; and (2} Lf military judges are now found to have
suspension authorit:, bhatQauthor;ty will have to be found to
have been pr eneh;stlng, hut previously unperceiyed. Otherwise,
the Court of Military Appeals will f£ind Ltvelf in.the.position
oL 3ud1c1ally creat;ng the power.

: In Ex Parte United otd‘eq, 242 U,8. 27 (191€), the.Supreme
Court of” the United States helid that no Federal court possessed
the inherent power to suspend qny sentence. it adjudged, and that

any power to suspend would have to be granted by statute. 1In

1925, at least partially in response to the Supreme.Court's

deCiSlOn, the Congress passed a Probation Act (March 4, 1925, ch.

521, Soction 1, 43 Stat. 125%9). The act was made. aopllcable to
"the courts of "the United utates having original jurisdictions

cf criminal actions ...." 18 U.S.C. Sectiocn 724 {1928 ed.). In

1948, the above quoted language was changed to "any court having
jurisdiction to try offenses against the'United'States eesey
(June 25, 1948, ch.-645 aectlon 1, €2 stat. 842, eff. Sept. 1,

1948), its prese1+ form.

The Reviser's Note indicates that the Congressional intent
in making the referenced change was to make it clear that "the
probation cystem is available for the rshabilitation. of Federal.
offenders in the Territories and Posge551ons as well as in the
continental United States.,"

The cited change.is relevant for two reasons to the issue
of whether military judges are included in the power granted by
the Probation Act. Of prime significance is the fact that the
present language is clearly brocad enough to encompass military ,
coarts~-martial. The secoad reason is *that the above-stated ration-
ale for the change in the language of the statute results in
iie epplicacion of the act to courts other than.courts created
undcr Article III of the United States Constitution, thus
rendering *mpotent the argument that military courts are not
incliuded within the statute sxmply because they are not. Artlcle
III courts. .

A 1 leLtarj cases to thas point which have addressed the
-issue have held that courts-martial and/ox military .judges are
not imbued with suspension powers. In United States v. Simmons,

2 USCMA 105, 6 CMR 105 (19521, the Un*ted States.Court.of Military
Appeals h;ld that. th& Var*oub serv;ce boards of review were not
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empowered to suspend & punitive. d;@cng:ga. The rationale
eﬂployed by the Cou*t in Simmons, ‘supra, was basically twoe
pronged; (1) Inasmuch as no -court. ‘possgesses inherent suspension
power (citing EX Parte United Stategf supra) , there.must be a
legislative grant.of the power Li it exists, -As there.was no
such express grant, the Bo:rd of Review did not possess the
power to suspend a punitive discharge. (2] H;sto*ically, the
power to suspend sentences had been vested "in those reviewing
authorities which had the powear to oxder execution of a sentence."
Since a board of review had no power to oxder a sentence\ into
execution, it could not possecs suspensxon power.l/

The Simmons rationale was applied to courts-martial in
United States v. Marshall, 2 USCMA 342, 8 CMR 142 (1953). The
Marshall court did not,‘however, con51oer the applicability of"
‘the Probation Act to military courts. Over the years, the mili-
tary appellate courts have consxstently followed the Simmons-
Marshall holding and have never, before Occhi, considered the
appllCdblllty of the Probation Act to courts-martial and/or
military judges. By the time United States v, Lallande, 22
UscMa 170, 46 CMR 170 (1973), was decided, the.'dogma' had
‘become so entrenched that Judge Duncan, in his concurring/dis-
senting opinion, no longer even felt compelled to cite.any
authority for hls footnoted: comment that-

Military judges,have‘no power to suspend
sentences whether adjudged by them or by
a court-martial with members. . United
States v. Lallande, supra, at 177.

There is one reported Army case in which the military judge
purportedly suspended a bad conduct discharge acting, as he stated,
"pursuant to the provisions. of Title 18, United States Code, Sectlon
3651."  United States v. Pierce, 43 CMR 609 (ACMR 1970). Un-
fortunately, be;ore the ‘Court of Mllltary Review, the appllcablllty

1/ IE is worthy of note that the precise issue.in United States
v. Simmons, supra, i.e. whether the intermediate military appel-
Iate tribunals can suspend a sentence, has recently been certified
to the Court of Military Appeals by The Judge Advocate General of
the Navy. ' United States v. Silvernail, No, 32,530, certified 14
‘June 1976, In Silvernail, the Navy Court of Mllltary Review, in
a bold and well-reasoned opln;on, held that.Article.66 authorized
Courts of Military Review to affixm only a suspended sentence as
a matter of sentence appropriateness., In so hold;ng, the Court
dlStthULShﬁd Simmons. As Judge Fulton stated in his concurring
opinion: "Time has sapped the yitality of Simmons." Should the
Court of Militarv Appeals uphold the Navy Court's action, the
impact on the sentence appropriateness function of the Courts of
Military Rev;ew w111 obvxously be of great magnltude.
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of the Probation Act to the military judyge .was not.urged by appel-
late defense counsel, As the Court noted;

Neither party contends that the military
judge had legal authority to suspend the
impesition. or execution of sentence by
virtue of the.provisions of 18 USC Section
3651 Rightly so, of course., That statute
is cTDavly inapplicable to courts-martial,
including one consistirg of a military judoc
sitting without mcxbcrs. We reiterate.what
we said recently in Urnited States v. Bowman,
42 CMR 825 (ACMR 1970},

"...Those tribunals are not a portion of

" the Judiciary of the United States. They
are part of the Executive, rather than\the
Judicial, branch of our Government. ' United
States Ve NelSCu, 2 CMR (A.F) 841 (AFBR 1949),
United States v. Castro, 28 CMR 760 (AFBR
1959), and cases cited therein, The obser~
vation. of Cclonel Winthrop, in his classic
‘work cn.military law is worthy of note:

'None of the statutes governing

the jurisdiction or procedure of the
"courts of the United States" have

any application to f{a court-martial]}.,'"

What everyone involved in Plerce ignored was that.the qdotatlon
from Winthrop was wholly irrelevant to the question of the
applicability of the Probation Act to courts-martial. Winthrop
specifically refers to those statutes concerning "courts of the
United States" which is a term of art, and which clearly does
not. include military ~ourts. The Probation Act, however, was, by
its amended terms, made applicable to "any court having juris-
diction to try offenses against the United States...", not to
"courts ci the Uﬂltea States.," The difference may be crucial in
" the Occhi case. .

- Etatus of Mlﬁlfapy Judges in Modern Framewcrk of Dllitagz
Justice

Arothex factor which bears on the issue of the applicability
of the Probation Act to military judges (but which is somewhat
beyond the scopz of this article], is the steadily increasing
staczure of the military judge since his elevation.to that status
in 1¢68. An excellent article on thlS subject is Stevenson, "The
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Inherent Authoritg of the.Mngtary Judge," 17 AF L Rey. 1(1975).
It should simply be noted. that recogn;t;on of suspension authority
in military judges is consistent with the expressed general intent
of Congress in creating such Judges. As Seniox Judge Ferguson .
ocbserved in his concurring opinion ;n Courtney Ve Williems, et.al.,
24 USCMA 87, 51 CMR 260 (197&}1:

The legislative Hlstorv...conVanes me
that it was the intent of the Congress
‘in changing the title of the "law officexr™
of the 1950 Code to "military judge" and -

Cin e;fectlng the significant substantive
changes in the Code regarding the powers
and responsibilities of the military.
judge, that the holders of that office
have all of the prestige and authority
of other federal trial judges wherever
practlcable. Id. at 264.

Defense and-Government P051tions in'United States v. Occhi

y The - appellant s brief in Unlted States v. Occhi makes the
followxng major arguments. , .

'(l) The aanguage of the Probatlon Act is clear -
and unambigucus on its face, and is certainly
" broad enough to encompass military courts-
martial; the inquiry therefore need not
,proceed beyond the" face of the statute.

(2)- Althcugh Article 71 and 74 of the Code do
not list military judges among those eight
individuals who are empowered to suspend
sentences, neither do those Articles, or
their legislative ‘history, proscribe the
exercise of such power by military judges.
There is no need to give to the military
judge in the Uniform Code- that authority
which he. already possesses by virtue of
the Probation Act whereas those individuals .
who are enumerated in the Code clearly
would not otherwise be so empowered.

(3) The recogn;t;on of the appllc&blllty of the
Probation Act to.courts-=martial is consistent
with the 1eglslatlve intent of Congress in:
‘creating military judges, and with the increasing
trend towards upgrading the stature of military

- "Judges to the.desired level of parlty with
' Federal district judges. .
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mhe thrust of the 9oyeL1”entl“.grgum@nth in.resly are as
follows

(1] No court has inherent suspension power abg sent
statutory grant,

(2) While the language of the Probation Act m*ght
~ be gufficiently broad to erncompass courts-martial,

in fact, the. Act iz not applicable.to military
courta._ This is evidenced by the location of
~the Act in Titlz 18 of the United States Code
which "is generally recognized" to "apply to
criminal . trials in the federal district
courts, and not to criminal trials held in v
the miiitary service.," (Government Brief at 2).

(3) The 1948 Amendment to the Probation Act was
solely for the stated purpose of broadening
“the statute to encompass the territorial
Federal criminal courts and was not intended
~to include military courts-martial,

(4) The failure of the Congress in the Uniform Code
or elsewhere to speciiically delineatemiiitary
judgLS as among those empowered to suspend

2ntences is strongly indicative of an intent
to exclude tncm from the exercise of that power. .

(5) The un;que needs and,demands of the mllltary
jUSt'ce system make the supervision of a proba-
tion system such as that envisioned in the
Probdtlon Act unworkdble ln the mllltary.

Implications for Practice

If the d=zcisicn of the Court of Military Appeals in.United
tates v. Occhi 1s favorable, the resulting impact on.defense
practice before courts-martial is obvious., Implications ror
trial rractice. peading the decision might be less obvious and,
therefore, merit.discussion, As noted at the outset, if the
Court finds suspension power to exist in mll;tary judges, they
alrost assuredly will find that it has existed for somectime.
- without beiny recognized or exercised. Thcrefore, trial .defense
counsel. should be esnec;al 1y ccvetous of “recommenqatlona forx
suspensxon“ by mili tary judges since those "rec 9endat;ons"

10


http:il;~ta.ry
http:Thereto.re
http:er~.::ompa.ss

might well be held to be sguspensions per se whether or not the
convening authority follows the recommendation, .Certainly the

rumber of cases now pending before the Court in.which petitions
for reyiew have been granted on the Occhi issue would indicate
the value of such recommendations by military judges.2/

Obviously, it would be an.ideal situation if a m;l;tary judge
could be persuaded to actually exercise his authority under the
Probation Act, such as the military judge in United States v.

' Pierce, ‘supra, did (albeit to no avail on. appeall. In light of
the granted issue in.Occhi, another judge, now sitting, might be
willing to tzke the same initiative. - Another alternatlve,
.pract1CaLle with particular judges, is to get a statement from
him on the record of trlal, or by affidavit post~trial (hopefully
prior to acticn}, that if he wexe empowered to suspend his
adjudged sentence, or portions. thereof, he would, in fact have
gone so, Perhaps none cof these alternatlves w111 work in every
situation or location, but it should at least bs clear that the
"reccrmendation" of the military judge-is ncw to b2 glven much
more attention than mlght have been the case gre-OCC“L- '

. STIPULATIONS

"Stipulations of fact ... intended to avoid delay, trouble,
"or expense in the trial are well-recognized and accepted sub-
stitutes for other competent sources of proof or the«direct
testimony of witnesses.” United States v. Cambridge, '3 USCMA 377,
12 CMR 133 (1953). Eliminating the need for one.party to put
witnesses on the stand or to introduce documentary evidence to
prove a fact which is uncontested by the other party not only
has the obvious advantages noted by the Court in Cambridge, supra,
but also allows the parties to quickly address those contested -
issues upon which the determination of the-guilt or- innocence of
the accused will rest. However, while stipulations of fact can
be used by the trial defense counsel to his client's advantage, he
must constantly guard against the pOSSlblllty that he has stipu~
lated to more than he desires, What is intended to.be . .a stipulation
to a sxmple fact, eas;ly proven by the prosecution, all too often

....................

2/ To date, th~re have.been in excess of fifty. grants of
review. In all of them that have been examined, nothing
more substantial than a. “recommendatlon“ for suspenSLOn was
mace by the mllltary judge. S

11
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facts which can be, and are intended to be, contested, Therefore,
care in the drafting of a stipulation of fact ia of the utmost
importance, I+ must ke remenbered that the accused can neyer be
forced to enter into a stipulation and an unfayoxable @tlrulatlon
should not be entered Lnto.

In United ‘St‘a‘t‘es‘ v.' ‘Cambr‘icl‘c;e,' supra, the Unjited States Court
of Military Appealis makes clear that an accused is bound by a
stlpulat;on entered into by his counsel even though the accused
did not personully and expressly join in it, The.Court.stated
the provosition that, “OrdxﬁaL¢1y, statements made by defense
counsel will bind bhe accused as effectively as thcugh the accused
hinself had made them." Id. at 382, 12 CMR at 138, While the
military ju ige ghould insure that the accused joins in.the stipula-
tion, it is clear that the primary reapon51blllty for its contents
rests with the defense counsel. 1In view of this, the accused.
should zlways be shown a copy of the stipulation well before trial
or at least as soon as it is drafted. :

In United.States v. Rcbinscn, CM 433995 (7 April 1§76}, an
unpublished opinion, the Army Court of Military Review set aside a
conviction for bigamy, upon finding that the military judge relied
upon a stipulation of fact in determining the providency of the
pleas without inquiry-of the accused concerning the accused's
knowledge of his right not to stipulate. bltlng United States v.

+ Cambridge, supra, the Court:held that further inquiry concernlng the
conditicons surrounding the stipulation was necessary to insure

" a provident plea. Thus, defense counsel should always explain to
the accused what it means to stipulate, i.e. that he is admitting
that the particular fact is true: and agrecs to its consideration by
the finder of fact and/or sentencing authority. A discussion of
its use and anact should follow, for the accused rust be made
aware ‘that he is bound by the stipulation. All too often at the
aprellate level the accused complalnb that he did not realize

that the "‘stipulation was going to be used, for example, in the
@rovidency inguiry, or that if he had truly realized what the
stipulation really szid he would never have agreed to its sub-
mission to the court. The extra time and effort to educate and
prepare-tha accused is well~spent if, for no othexr reason, it
ainimizes the chances. of ;mprov;aent pleas aﬂd later claims of
inacequate assistance of coun«el ] .

. One of the most h~aVLJY 1Lt;gatpd areas in regard to stipu-
lations cf fact.concerng the igsue of whether the stlpulatlon
ir. question Ls tdntamount to a confevslon to all the elements: of
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the offense; even though -the uccuued ‘has pled not. guilty.. Parar
graoh 154b (1) of the Na“ua;'fcr‘Courts~Martial United States,
1969 (Revised edition}, staces: W, o + LEf an accused has pleaded
not guilty and the plea still ;taﬁds, a stipulation.which
practically amcunts to a confession should not be.received in v
evidence," A petition for review in an Air Foxrce case involving
this very issue was -recentlv granted by the.United States Court of
Mllitary Appeals. ' See United States wv. Hurlburt, No, 31,435,

""" ion granted 1 June 1976,  In preyious cases, the\decisions have
turned on whether the stipulation actually admitted all the elements.
For example, the Court of Military Appeals has held that.a stipu-
lation c¢f fact was not.the eguivalent of a confession.because the
element of intent necessary to a desertion charge was lacking from
the stipulation. " United States v, Wilson, 20 USCMA 71, 42 CMR 263
(1972). The Army Court cf Review has held that a stipulation was
erroneousij,received into evidence at a court-martial.for larceny
because it indicated that the accused took a checkbook with the
intent to deprive the owner of it at least temporarily; and,
although he had given no thought to what he would do with it in-
the future, he later took one check from the book to present for
payment and then decided not to return the book to the owner,
United States v. ‘Greene, 43 CMR 737 (ACMR 1971). In another case,
the Alr Force Court of Review held tha%t, although the stipulation
" practically amocunted to  a confession, its admission was not error
where the military judge pointed out the inconsistency with the
-plea of not guilty and defense counsel responded that the accused
did not wish to dispute the .evidence, but rather entered the plea
of not guilty solely for the purpose of preserving for appellate’
review adverse rulings on certain preliminary motions, whereupon
the judge then conducted a Care inquiry. United States v. Rempe,
49 CMR 367 (AFCMR 1974). : S

‘While the issue of whether the stipulation practically amounts
to a ccnfession in contradiction to one's plea of not guilty is
a readily apparent cne, ‘and hopefully had been considered by -
defense counsel when dealing with a stipulation of fact, a more
subtle problem is the possibility of stipulating to more than
one intended. Although potentially as detrimental to an accused,
this problem is not as apparent and thus the defense counsel must
be most vigilant to guard against it. A couple of examples will
serve to’ ‘illustrate the problem. . ' L

_ FaJrly common is the. chain of custody in drug cases where
there is no question as to the procedures followed or as to
the chemist's findings, All.too often in stipulating to chain
of custody- defenae counsel inadvertently also stipulate to
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knowing and conscious possession or ownerxship of the substance
selzed and/or the location where they are discovered when,

in fact, defense counsel intended to contest cne or more of

the above factors. Consider, for example, & situation where

& controlled substance was found in 3 coat in the accused's

locker, and~the~stipulation provides that the substance found

in the accuged's. coat in:his locker was controllied when defense
counsel intended to ccntest ownership of the coat. A small

but exceedingly important slip! If the decision is made not

to contest the chain of custody or the laboratory findings,

fielda defense counsel should limit the stipulation to a statement
that the substance offered in court was seized by A, properly
receipted for by B, the evidence custodian who in turn properly
transmitted the 1tem(s) to the laboratory where they were tested.
and then. returned with the accompanylng lab report in the.regular
course of bu51ness. ' :

- A recent casé at the appellate level illustrates the problem
concerning the inclusion of uncharged misconduct in the stipulation,
This particular case involved an accused who went AWOL to avoid
~ trial by a BCD special court-martial for alleged drug cifenses.
Upon his return some ten months later, he was merely charged with
the AWOL, presumably because the delay resulted in the loss of the
real evidence or documents necessary to perfect the government's
case on the darug offenses. IHaving decided to plead guilty, the
accused entered into a stipulation of fact as required by the pre-
trial agreement. This stipulation of fact, to be introduced after
findings, as initially drafted by the trial counsel noted that the
accused went AWCL the day before his trial for drug offenses and
then proceeded to enumerate all the dangercus drugs involved. The
accused's defense counsel promptly had all reference to dangerous
drugs eliminated, but trial counsel Jﬁo¢5ted upon the inclusion of
a provision pointing out that the accused was scheduled to be
‘tried by a BCD special court-martial the day after he went AWOL.
Although the military judge was not informed that the accused was
. involved, he certainly was put on notice that the accused was .

facing seriocus chargea when he went AWOL., While the.propriety of -
this particular stipulation of fact and the pressure placed upon
the derlfease counsel is still to be resolved on the appellate level,
it is an example of a case when trial defense counsel (albeit, in
this pacticulax case, ‘against his wishes] stipulated to moxre
than the mere fact that.the.accuged went AWOL,

The problems faced hy the defense counsel in the. immediately
nfecedlng example emphasize a point which should always be
kept in mind: +the defense counsel saould always attempt. to draft
the stipulation of fact! . A stipulation of fact drafted by the
Gefense counsel will.ideally include cnly those facts to which he
is w1111ng to stipulate \cast in the most favorable llght\pOSSlble.
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The inclusion cf uncharxged M%sponduct will be minimized., If trial
counsel objects to the «ora;ng ox deszixes the inclusion of further
facts, prepare another draft. Negotiate from your strength, i.e.
your draft, not from his. It ls apparent that all too often the
defenge counsel and his client are presented at the eleyenth hour
before trial or at trial with a stipulation drafted by trial
counszel sometimes containing eyery bit of damaging but irrelevant
remarks from a pretrial statement. The defense counsel is then
forced to seek changes under severe time constraints., Although
defense counsel could ask for a recess in order to egotlate or, of
course, to refuse to stipulate at all, such a s;tuatlon is
ocbviously not conducive to a stlpulatlon of fact favorable

to the defense. By drafting the stipulation himself, the defense
counsel can turn the tables. He can force the trial.counsel

to either get his witnesses or to enter into the st ipulation

as drafted by the defense counsel. ‘

uu;oklatlona of fact are useful to save time and expense.
They can also be used to prevent the disclosure of detrimental
information, e.g., the extent of injury in a particularly savage
assault. Stipulations can, and ought to be, utilized, but only
if they are in the best interests of the accused. A stipulation -
of fact carefully drafted by the defense counsel and then.pre-
sented to the trial counsel is strongly recommended as the. means:
most certaln to serve, not 1mpa1r, the accused's 1nterests.

MINIMIZING THE EFFECTS OF ARTICLE 58(a)

As every defense counsel knows, Article 58(a) of the Uniform
Code of Military Justice requires automatic reduction to E-1
for any enlisted member convicted by court-martial .and sentenced
to a punitive discharge, any perlod of confinement, or any hard
labor without confinement. This is so even though the accused
may have been explicitly sentenced to an intermediate reduction
by the sentencing authority or to no reduction at all. .The
reduction is also automatic eyven if one or all of the triggering
elements are suspended by the convening authority.  The reduction
‘becomes effective at.the.time the conyvening authority approves
the sentence. -Understandably, this sudden loss of rank can have
far-reaching effects on those lucky few who manage to get their
sentences suspended,: espec1ally if the subject 1nd1v1dual is an
NCO at the tlme of trlal.- The anxlety -and burden.of serving
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in a new unit with a suspended sentence is not made any easier
by going to the unit as an E~l.

However, reduction by operation of law need not be the
inevitable recult of every court-martial sentence including one
of the abcve elements. Article 538(a) requires such reduction
"[u]lnless othexwise provided in regulations to ke prescribed
by the Secretary concerned." The Army has such a regulation.
Paragraph 7~64a(4)(b), Change 53 to AR 600-~20Q, dated 20 April
1375, providcee as follows:

pxcegtjon. An 1nd1v¢dual whose sentence to
punitive dlscnarge, confinement, ox hard
labor without confinement is approved may be
prcbationally retained in the grade heid by
him at the time of sentence or in any inter-

" mediate grade if the convening or hlgher
authority taking action on the case suspends
execution of the above 0pe01f1ea elements of
the sentence and provides in his action.that
the individual shall serve in that grade
during the period of suspen51on, and
therpaf+e*, unless the suspension is vacated
prior *o termination of the period of
suspension,

It is therefore possible for a convicted enlisted member to retain
his rank (or at least some of it) and the dignity that goes with
it during the period of suspension.’ However, counsel should be
aware of the fact that, unlike the provisions of Article 58(a), .
there is nothing automatic about the exception., It must be
expressly directed by the convening authority .at the time. he
takes hisg acticn. A form for this type of action can be found
in Appeidix 14 of the Manual for Courts-Martia., United States,
13869 (ReviSed edition). See Form No. 51 at Al4-7 in.the Manual.
Enterpricing counsel nlght cven wish to draft such a form for
the convening-avthority's signature for use when submitting

the response to the. staff judge advocate'@ review,

Counsel should not presume that the staff judge advocate
will gc out of his way to make the convening guthority aware of
this very useful clemency tool. The staff judge.advocate may
be ‘unaware of it, or worse yet, he may conclude .that:it is the
responplbllltj cf the defense couﬁsel to make such g recommgndan
tion tc the conyening authorxity in a petition for clamency or in
the defense response to the staff judge advocate's review. The
Army Court of Military Review has consistently held that.the staff
Jjudge advocate has a reSponSlulllty to inform the convening '
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aubhovj vy of his options in this regu,u."ﬁc United States wv,
atxrquu,_48 CMR 700 (ACMR 1974) ;. Un¢ _u Statea v. Pa arker,
44 CiR 330 (ACMR 1971); and United States V., Hay, 42.CNR 583
ACMR 1970). Unfortunately, correct;yb action at the appellate
level often takss months, and ocegsicnally, even years. If relief
from autecmatic. .reduction is to ba for+ncom;ng at ali, it shculd
be sougint before the agccusad.is reduced in rank, In United States
V. ,arker, supra, at 332~333, the Court of Hilitary Reviéew made
the rolliowing observations:

In. a case such as this, where ths provisions
of Article 58a, supira, would qutvmatxcally
operate to reduyce.an accused to Private E-1,
&ad it 1g the recommendation of the stzfZ
;udge advocate that the sentence be -suspended
and the. accused.restored to duty, it is
incunbent upon. him to advise the convening
'"thorlty, in his post-trial review, of his
powers under AR 600-~200, supra, to retain
the accused in the present or any intexr~
mediate grade; and also, of the accused's
~attendant automatic reduction to Private
Z~1 if he fails to provide specifically to
the contrary in his acticn. . . Of coUrse,
‘'such advice should always be accompaniud by
the recommendation of the staff judge advocate
~as to whether the accused should be reduced to
Private E-~1, retained in prezen: ¢rade,; or
‘in some intermediate grade. ' :

* In a footnote to that passage, the Court added:'

Clemency actions which allcw retention in
present or intermediate grades are an.
oft—lgnored power of the convening authority.
‘Staff judge advocates should make their
respective convening authorities w2ll aware
of the pertinent prov1510ns of Ax 600~ 200,
and Appendix 14d, MCM. . .

In guilty plea cases *nvolvxng prutrlax ag:eampnts,
a provision suspending the triggering elements of Artlcle
58 (a} should also lncgude an. agreement to direct that.th
accused sexve his suspension in his present or some desxgnated
- intermediate grade.' In not guilty cases which yield a recom-
mendation for suspension.from the sentencing author;ty, the
Gefense counsel: should seek the concurrence of the sta £ judge
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adyocate and make gure that . the powex to retain the accugsed in
grace during the period. ©of sugpension la brought to the conyven=
ing authority!ls. attcnt*on.

AR'I‘I(,’LL. 13-z Vb AQT'EC'LE 92HHRL'°OLVED OR NOT?

Oon 2 July 1976, the United States Court of-Military Appeals
rendered its decision.in the case of United States w. Courtney
on the question. of whether prosecution of drug offenses 1n the
militeary under Axrticle 134 as opposed to Article 92.0of the
Uniform Code cf Military Justice constituted a denial of due
process and equal protecticn. The majority opinion written by
Chief Judge Fletcher concluded that tiie present system is chare-
acterized by "an utter lack of guidance", and that regardless
of which Codal provision was utilized, the drug offense.was
"intrinsically the same".

[Tlhe difference in penalty consequences
is generated not from the accused's
illegal act but rather solely from the
accuser's unhbridled discretion. to charge
' the offense either under Article 92 or
Art.cie 134. (Ms. op. 5)

Applying these two'fihdings to the test enunicated in Skinner
7., Oklahoma, 316 U.S. 535 (1942), the Court concluded that:

[I]t is the utter lack uvf guidance
couplaed with the existence of two
statutes which because of the table
of maximum penalties punish virtually
identical conduct in different ways
that violatez the Fifth Amendment,"
(M,:,. Op 6) . '

It is, of course, the position of THE ADYOCATE that the
rationale anc¢ holding of Courtne¥ is applicatle to all cases,
ard that, theretore, sentence relief sﬁould be accorded to all
casez in vh¢ch the.action has been taken. Government.appellate
has argued that Coyrtney is limited to its facts, and filed a
petition for modIfication and reconSLderatlon to the.United
States Court of Military Appeals in the case.of United States
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v. Jackson, which was reversed by ordexr on the.same day as
Courtrney, This petition was denied on 26 July 1976; however,
the government and, at least certain mexhers of the Ammy Court
of Militarxy Rev;ow, are persisting in the view that Courtney

is a limited case, ‘Until more definitive gquidelines are set
forth in the "follow-up" cases, a question still remains as to
whether the defense must litigate thic matter at trial, as was -
done in Courtney, in.order to preserve the error, With this
‘question remalning, and in order to maximize relief for clients
whose cases have yet to be tried, the following procedures are
suggested for use as, appllcanle.

-

Wnen negotratlng a pretrial agreement attempt to "lock"
the convenrng authority lnto the punishment set forth for a
violation of Article 92, rather than Article 124, If such is
noct possible, make clear on the record that the quantum portion
of the agreement is based on a maximum imposable sentence
determined under that portion of the table of maximum punish-
ments for a violation of Article 134, and your 00”'t10n that,
in light of Courtnex this was erroneous.

. If, as is occurrlng at some 1nstallatlons, pursuant to -
‘advice or directives from the staff judge advocate or convening
authority, only Article 134 is being utilized, counsel must
also be prepared to make his record. If these directives
have been put in writing, they should be included as appellate
exhibits. ' Depending upon the commander, either live.testimony
' or stipulations should also be presented to demonstrate the
vpartlcular policy being utilized and any aspects of an additional
issue of command 1nfluence ex1su1ng beyond the pure “134 vg 92"
issue.

At trial in a contested case, counsel should move for
a new pretrial advice and, if possible or useful, a new _
Article 32 investigation on the basis that the primary reason
for the case being referred to a general court was the fact
that the maximum imposable sentence -was improperly determined,
and that the figure used was so inflated as to cause.referral
of the case to a higher court than that which was.called for
on the basis of the actual gct in question. This motion.is
obviously more likely to he favorably. received in.cases
involving use or possession.of small amounts of maxijuana
or “soft" drugs which are oﬁten rezerred to BCD or stra;ght
special courts,

- At the trial, whether the case be contested or not, move

to have the judge rxule that. the maximum imposable sentence
is: l‘Nlted to that- set forth for a v;olatxon of Artxcle 92,
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and if sentence is to be imposed by court members, requezt
that the judge instruct them to that effect, If he refuses,
have him set forth, on the record, unis specific yeasons for
his ruling and/ox fallure to Ingtruct,

It was hoped that the United States Court of Mllltary
Appeals in Jap<son would eliminate any remalning confusion.on
the question of the necessity for the defense to litigate
this matter, but.the.denial of the governgent petition.without
opirnion has aprarently failed to resolve the confusion in the
government'o mind, In the lnterim, litigating the.matter and
wreserving the record is 1moeratlve, and, even should litigation
not be made mandatory, it is highly desxred in terms of achieving
rmeaningful relief in the given case., Assuming litigation.of
the issue will ultimately be deemed a prerequisite, then such
action is imperative., Even should this not be required, the-
litigation will serve the dual purpose of enhancing the chance
for meaningful sentence relief on appeal and alerting the
United States .Court of Mll;tary Appeals to the fact that\the
mandate of CothheX 1s belng igncred

'EDITOR'S NOTE.

The Court of Military Appeals is ncw publishing a daily
journal of proceedings, including listings of current granted
issues, which may be quite helpful to trial defense counsel.
Distribution to the fleld is currently limited, except in
the Alr ¥orce. COMA is now consulting with the Army and
expects aissemination of the daily journal to every SJA office
ir the near future. It is also contemplated that the first
5ix months of the 3ournal will be cumulated and published along
with the ragular advance sheets.

. The Clerk of Court at COMA'wants to assure the widest
- distribution of these COMA publications. If, in. the near
future, field defense counsel find that tney are not receiving
.glip opinions or the journal via ‘existing distribution, they
~are urged to ccatact THE ADVOCATE so that this information
'can be conveyed- to LOMA.v _
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" RECENT OPINIONS OF INTEREST
- ", v —es S A —

"FEDERALUCASES

Al WARRANTLESD

" United States V;'Santana, L. S. (June 24, 1976).

The Court held that.the vestibule of one's own house
is a public place and a warrantlegs arrest based upon.probable
cause does not violate the.Pourth Amendment.. Justice
Rehnquist sta*ed that ‘there is no expectation: of pv;vacy in
an area of one s own house Wthh ‘is exposed to’ publlc view., -

INPEACHMENT

Doyle V. Ohlo, o U;S;" ' (June 17, 1976)

The Fourteenth Amendment Due Frocess Clause forblds the
prosecutlon from using the accused's silence post Miranda
warnings for impeachment purposes. This is becaus@.every post
arrest silence is "insolubly amblguous" and also because’
Miranda warnings carry the lmpllClt assurance thut 511ence
will not be penallzed. . ‘

DISCOVERY

United States v. A;Qurs, o U S. (June 24, 1976),

The defense moved for a new trlal after dlscoverlng a
“murder victim's prior criminal record which the defense felt
could have materially aided its self—aefense theory at trial.

A prosecutor needn't divulge all exculpatory matter,
whether there is a general Brady request or no request at.all,
The following -standard of materlallty was set down.by the
Court: "...if the omitted evidence creates a reasonable
doubt that did not otherwise exist, constitutjonal.error has
been committed." ' Therefore, the\ent;re record must be’ '
examined to detenm;ne if the OﬂLSSLon is materxal

SEARCH AND SEIZURE

' South Dakota Ve Opperman,_ U, S._ - (July 6, 1976},

r"he Court: upheld a warrantless inventory search of an
auto after it had been ;mpounded for mult;ple park;ng v;olatlons.~
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Such routine inyentories are xeqqonqble undeyr the Fourtn

Amendment; the ezpectation of privacy in. cnels autc is held

to be s;gn;f;cantly less than that in one's home ox office.
~ DOUBLE JEOPARDXﬂMlSTRIAL

United'Sfates\v;'Kessler,ulQ Cr. L. 2165 (C.A. 5, 5/3/76},

The Governmenc intentionally used an exhibit.it.knew to be
false to establish a weapons smuggling conspiracy. The. prosecu-
tion knew that the weapon had no known nexus with the alleged
~ conspiracy. The defendant was forced to move for a mistrial.

. Such. prosecutorial. ovarrcachlng triggers an exception to the
general rule that a defendaant cannot invoke a double jeopa:ay
bar when he is the one who seeks tie mlstrlal

SEARCH AND SEIZURE

“dnited States v, Kim, 19 Cr. L. 2281 (D C. Hawaii, 6/9/76).

Governmental use of'a-telescope and binoculars to peer into

. a suspect's residence constitutes a search within. the meaning

~ of the Fourth Zmendment. The pro*ections inherent in the . Fourth
Amendment.must grow along w1th technologlcal advances. in
socxety. :

COMA OPINIONS

ARTICLES 134 AND 92

United States v. Courtney, 30,864, 2 July 1976.

Relying on the rationale of Sklnner v. Oklahcma, 316 U.S.
535 (1942), COMA held that.whether drug ciienses are charged
uncder Article 134 or 92 of.the Code, the penalty consequences
should conform to those get out under Artlcle 92, otherwise
a Fifth Amendment violation occurs., .The morxe severe penalty
conscquences ar;‘SJ_ng under- Article 134 are generated y the
"accuser's vtnbrilied discretion® rather than yarying "degrees
of evil", Aftex testing for prejudice, a reassessment of the
sentence was maadated, -

COMA al 50 advises, by footnote, that similar equal. pro«
‘tectich issues are raised in cases. charged under Article 92
where the accused is suhjected to & more serloua ‘penalty than
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that imposable. for the sage misconduct under Article 134
(when an offense Charyed under the "crimes and offenses not
capital® clause of Article 134 requires resort to the D,C,
Code or the U,5. Code as appropriate.

See also, NOTE, supra at page<l8.,

- HAIRCUTS

United States v, Young, 30,103, 2 July 1976.

Young was charged with failure to obey an order to
get his hair cut". The Court vcdided.Young's conviction because
the commander used "an impermissible critericn". While
the commar.der had specified that the bulk of the hair could
not exceed 2 inches, the regulatlon merely stated that
the length could not be exce551ve, or interfere with the
wearing of headgear, airstyles are to .be’ judged solely.
by the criteria set down in the regulatlons.

Waile reversing on this narrow ground, the Court rejected
any equal protection argument and the promu51tlon\that hair
length should not.be regulated at all, citing Kelley v.' Johnson,
___U.s. ___, 96 S. Ct. 1440 (1976).

Chief Judge Fletcher dissented in part, arguing that the
ultimate offense was a failure to obey the regulation and
there was sufficient evidence to show that this- standard had
been v1olated. :

CMR DECISIONS

DEFENSE COUNSEL REBUTTAL TO- SJA REVIEW

United States v. Myhrberg, 11830, 16'July'l976.

In an en banc decision,. CHMR made it clear that walver
will be invoked for any error in a post-trial review which.
is not rebutted by trial.defense coungel, unless the applica~
tion of the waiver doctrine "would xesult in a manifest
‘miscarriage of just;ce“ ' T _
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United States y, Jamison snd Trimiew, 11291, 21 June 19

0

18,

i
Forced to justify a seizure based upon a sesrch ilncldent
to arrest theory, the CGovernment fa re restricticns where
the arrest can only be made Dy ento 1ng a “wel1lng heuse. Held:
"absent exlgent  circumstances, apoloprlate authorization b] a

responsible commander oased upOu probable cauvse must.be obtained
beforz a private dwelling may Le entered to mcke an arrest even
thouygn the perscn ﬂtuf&ﬁg nosscases authority to arrest and has
probable cause to do s0. w A‘thouga dismissing hexrc, the Court
aid rot decide the application to barracks entries or searchesz,

;

t;
w
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<
(;

IWDLACHFWNT

United Statas v. Scoby, 11873, 21 July 1976.

_ The m:lltaxy juoge peroitted the trial. Founael to impeach

the accused with a prlor conviction which was still pending
appeilate review. Thougi the SJA warned the convening authority
to ignore this evidence and recommended a reduced sentence, the
only adequate rfemedy was held to ke a rehearing, due to the effect
this information had on the accused‘ cradibility as weighed
against that orf the abcuaers._ ' ' ‘
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