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BRIEFLY WRIT 

Overview 

Our effort to apprise military defense counsel of the rrost signifi 
cant aspects of the new Military Rules of Evidence continues with this 
issue, which culminates our ~part symposium on the provisions. '!he 
lead article, written by Lieutenant Colonel Francis Gilligan, updates 
his previously published analysis of the various legal issues involved 
in bolstering, impeaching, am rehabilitating witness credibility. In 
the secorrl article, captain Frank Young presents an analytic framework 
designed to assist defense counsel in structuring rrotions to suppress or 
objections to evidence acquired through military inspections conducted 
pursuant to Rule 313. 

Distribution 

A staff jooge advocate in USAREUR recently requested that his branch 
offices be a~nded to the distribution list of 'Ihe .Advocate. Realizing 
that the geographic isolation of many USAREUR branch offices impinges 
up:m accessibility to 'Ihe Advocate, we have decided to mail one copy of 
the journal to all USAREUR branch offices, in addition to the usual dis
tribution to defense counsel and staff jooge advocate offices. We thank 
all our readers for 
service to the field. 

their interest, am are pleased to augrrent our 

Acknowledgment 

'lhe staff of The Advocate would like to publicly acknowledge the 
work and dedication of Kris King, whose efforts as editor-in-chief were 
instrumental in elevating the journal to its present stamard. Kris has 
departed the service, and is now ezro.loyed as a civlian attorney in Texas. 
We also express our appreciation to Major Mac Squires, who served as our 
TrS representative and authored the USCMA Watch feature until his recent 
reassignment to Charlottesville, Virginia. We are pleased to announce 
that Major Ron Howell will replace Mac in that capacity. 

Solicitation 

We encourage readers of 'lhe Advocate to subnit carments am sugges
tions pertaining to all legal issues Which are of particular importance 
to defense counsel and warrant examination in the pages of this journal; 
your input can only heighten The Advocate's responsiveness to the problems 
associated with defending clients before courts-martial. 
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WITNESS CREDIBILITY AND 'mE NEW MILITARY RULES OF EVIDENCE 

Lieutenant Colonel Francis Gilligan* 

Although the reported cases might indicate otherwise, the questions 
which recur rrost frequently at trial concern the credibility of witnesses. 
'lhe new Military Rules of Evidence m:Xiify the law in this area in several 
respects, and can best be understood by focusing on those provisions which 
depart fran past practice.! 

Bolstering the Witness 

'lhe new evidentiary provisions do not specifically incorporate the 
principle that generally precludes counsel fran tx>lstering the credibility 
of his witness before the witness is impeached.2 Rule 101 does state, 
however, that the "rules of evidence generally recognized in the trial 
of criminal cases in the United States district courts" and the ccmron 
law rules of evidence will be applicable in courts-martial "insofar as 
practicable" and provided they are not "inconsistent with or contrary to" 
the Unifonn Code of Military Justice or Manual for Courts-Martial.3 
'lhus, although the general rule will apply, there are exceptions. First, 
the witness' testirrony may be corrotx>rated before his overall credibility 
is impeached.4 'lhe Manual recognized this exception.S Counsel may 
indirectly tx>lster his witness' credibility by presenting additional 

*Lieutenant Colonel Gilligan received a B.A. fran Alfred University, a 
J .D. fran the State University of New York at Buffalo, and an L.L.M. and 
S.J.D. fran George Washington University. He currently serves as a 
general court-martial judge in the Fifth Judicial Circuit, Federal 
Republic of Gennany. 

1. See Gilligan, Credibility of Witneses, 11 'lhe Mvocate 211 (1979). 
'lhis article is an u~ate of the author's previous analysis. 

2. See Manual For Courts-Martial, United States, paragraph 153a (Rev. ed. 
1969Tlhereinafter referred to as M01, 1969]. 

3. Mil. R. Evid. lOl(b) (1). 

4. E. Imwinkelried, P. Giannelli, F. Gilligan, & F. I.ederer, Criminal 
Evidence 43-44 (1979). 

5. M01, 1969, para. 153a and 142c. 
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testi.maly which is consistent with the original witness' statements 
about a fact in issue. If, for example, a witness testifies that he saw 
the defendant enter the building where a Im.lrder occurred, the general 
rule w:::>uld prevent the prosecution fran presenting testirrony that the 
first witness is truthful. 'Ihe prosecution could, however, indirectly 
bolster the first witness by presenting the corroborative testirrony of a 
second witness. 'Ihe Manual also recognized the "fresh canplaint"6 and 
"pretrial identification"' exceptions. 'Ihe former principle enables 
the admission of a victim's canplaint to law enforcement authorities or 
other third parties soon after an alleged sexual offense, in order to 
bolster the victim's testimony. 'Ihe latter exception permits counsel 
to bolster the testircony of a witness who identifies a person in the 
courtroan--for example, the defendant--with evidence of the witness' 
pretrial identification of that person, if the pretrial showup or lineup 
was constitutional.a 

Although the new rules do not specifically recognize the "fresh can
plaint" exception, three rules may enable the admission of extra-judi
cial statements fran victims of nonconsensual sex crimes. 'Ihus, a 
"statement relating to a startling event or condition made while the 
declarant was under the stress of excitement caused by the event or 
corrlition" is admissible as an exception to the proscription of hear
say under Rule 803(2) .9 No extrinsic evidence of the startling event 
or condition need be preferred; this prerequisite may be established by 
the declarant. If the defense alleges recent fabrication of, or improper 
motivation by the victim, evidence of the circunstances surrounding the 
alleged crime are admissible under Rule 80l(d) (1) (B). Finally, Rule 
803(3) recognizes the admisibility of a "statement of the declarant's 
then existing state of mind, errotion, sensation, or physical condition 
(such as ••• mental feeling, pain and bodily health)" even though the 
declarant is available.10 'Ihe pretrial identification exception is 

6. Id., para. 142c. 

7. Id., para. 153a. 

8. Id. Cf., Gilligan, Eyewitness Identification, 58 Mil. L. Rev. 183 
(1972). 'Ihe Suprane court held in Kirby v. Illinois, 406 u.s. 682 (1972) 
that a suspect is not entitled to counsel until after the initiation of 
adversary criminal proceedings. 'Ibis rule has been codified in military 
jurisprudence. See Mil. R. Evid. 32l(b)(2). 

9. Mil. R. Evid. 803(2). lt>te, however, that a statement not admitted 
to prove the truth of the matter asserted does not fall within the defini
tion of hearsay. See Mil. R. Evid. 80l(c). 

10. Mil. R. Evid. 803(3). 
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preserved in Rules 32l(a)(l) and 801 (d)Cll)(c). Rule 32l(a)(l) codifies 
the decision in United States v. Burge12 aoo is especially important if 
the identifying witness is senile, has been intimidated, or is unavail 
able for trial. 

!mpeaching the Witness 

Generally 

'!be camon law proceeded fran the assumption that a proponent may 
not impeach his own witness.12 '!bus, the opponent could ordinarily 
attack the credibility of witnesses called by opposing counsel, the judge, 
or the jury. 'Ihe new rules allow a proponent to impeach his own witness, 
as well as witnesses called by the jooge or jury,13 Rule 607 broadly 
states that "the credibility of a witness may be attacked by any party, 
inclooing the party calling the witness."14 W"len applied in conjunction 
with Rule 80l(d) (1) (c), this provision could significantly alter trial 
strategy. W"lile prior military law provided that statements introduced 
to impeach a witness could not be considered as substantive evidence 
unless they were otherwise admissible,15 that restriction is not re
tained in the new rules. 

'Ibis revision affects the role of both trial and defense counsel. 
Assume that during a court-martial involving a transfer of heroin, prose
cution witness A testifies that, prior to the alleged transfer, the 
defeooant put his ann around B a00 said, "If you want any drugs, you 
will have to deal through my partner, B." 'lb impeach this witness, the 
defense shows that at the Article 32 investigation, A said that B and 
the defeooant were together in the hall, but that the defendant did not 
make any statement which indicated that he was a co-conspirator or partner 
with B. 'Cl"rler the prior Manual rule, A's earlier statement could be con
sidered only for impeachment purposes. Since such statements can now be 

11. 1 M.J. 408 (01A 1976). Cf. Chio v. :Ebberts, 27 Cr. L. Rptr. 8234 
(Sup. ct. June 25, 1980. 

12. Ladd, ~achi:(. One's Own Witness - New Developnents, 4 u. Oli. 
L. Rev. 69, 1936 • 

13. r-Di, 1969, para. 153b(l). '!be Military Rules of Evidence pennit 
the judge aoo the court members to call witnesses. ~' 1969, para. 54a. 

14. Mil. R. Evid. 607. 

15. M0-1, 1969, para. 153a. 
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considered as substantive evidence, defense counsel obviously have can
pelling reasons to preserve a verbatim record of Article 32 proceed
ings. Although Rule 80l(d) (1) (A) only requires that the testimony be 
given under oath, recording the testinony avoids the i;:otential need for 
the defense counsel to testify and eliminates any ambiguity regarding 
the content of the testinony. 

Reputation and 0pinion Evidence 

As soon as a witness - including the accuseal6 - testifies, his 
or her credibility becanes an issue in the case.17 cne method of im
peachment involves the introduction of timely reputation or opinion-type 
evidence about the witness' character trait of truthfulness. Since the 
court is interested in the witness' credibility under oath at the time 
of trial, the evidence must consist of a reputation or opinion fonned 
near the time of the court-martial. In the military setting, the concept 
of "reputation" is relatively broad. kl individual has a reputation not 
only within the military carrnunity or unitl8 but also in the civilian 
cannunity.19 Because of the transient nature of that cx:mnunity,it is 
unnecessary to show that the individual resided in the location for a 
lengthy period of time prior to the tria1.20 

Olaracter witnesses may testify not only about their personal know
ledge or observations, but also about what they have heard concerning the 
witness' character within the caranunity.21 At canrron law, only reputation 
evidence could be introduced, although opinion evidence is generally re
garded as a nore persuasive indication of a witness' truthfulness. To 
lay a proper foundation for reputation evidence, the proi;:onent rrust show 

16. MCM, 1969, para. 153b. See Mil. R. Evid. 608(a). 

17. Id. 

18. United States v. Johnson, 3 US01A 709, 14 01R 127 (1954) (defendant 
who lives off i;:ost may, if proper foundation is laid, introduce evidence 
as to reputation in military or civilian cannunity). 

19. Id. 

20. Cf. United States v. Tanchek, 4 M.J. 66 (01A 1977). Such evidence 
is no"t"°admissible when the witness specifically testifies that he was not 
familiar with the defendant's reputation in the unit. 

21. Mil. R. Evid. 40S(a). See Mil. R. Evid. 608(a). 
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that the character witness is ordinarily a resident of the same military 
or civilian canmunity as· the witness, and has lived in the canmunity 
long enough to becane familiar with the witness' reputation in that 
carmunity.22 A proper foundation for opinion evidence exists if the 
proponent can show that the character witness knows the witness personal
ly, and is acquainted with him well enough to have had an opportunity to 
form a reliable opinion of his trait for truthfulness. When the defendant 
makes an unffi\Urn statement, the prosecution is not allowed to introduce 
evidence as to the defendant's character trait for untruthfulness.23 
However, if a defense witness testifies during extenuation and mitigation 
as to the accused's credibility, the prosecution may introduce evidence 
to impeach that trait.24 

Sexual Offenses 

In addition to admitting evidence as to the character trait of un
truthfulness, the fonner Manual provision permitted evidence of le\trl 
character: in sex offenses where consent is an issue, paragraph 153b(2) 
(a) provided that evidence of the victim's unchaste character is admis
sible.25 As to the victims of certain sexual crimes, the rules apply 
a "shield law." 'Ibis rule is more canprehensive than the former Manual 
provision and Federal Rule of Evidence 412. 'Ihe new evidentiary provi
sions reflect a greater canpassion for the victims of sexual crimes 
while preserving the accused's constitutional rights; Rule 412 affords 
the victim a greater degree of protection than its counterpart in the 
Federal Rules,26 and alters the prerequisites for admissibility. 'Ihere 

22. Uruted States v. 'It.mchek, 4 M.J. 66, 77 (CMA 1977). '!he term 
"carmunity in which he lives" cannot be pegged to an exact geographical 
location but instead means an area where a person is well-known and has 
established a reputation. See also United States v. Crowell, 6 M.J. 
944, 946 (ACMR 1979). - 

23. MCM, 1969, para. 75c(2). United States v. Shewnake, 6 M.J. 710, 
711 (N01R 1978); United -States v. McCuirry, 5 M.J. 502, 503 (AF01R 
1978); United States v. Strom, 44 Q1R 480, 484 (A01R 1971). When the 
courts determine there is prejudicial error, they are divided as to the 
appropriate remedy; for example, a rehearing on the sentence or a reas
sessment of the sentence are t\\O options. 

24. United States v. Konarski, 8 M.J. 146 (CMA 1979). 

25. MCM, 1969, para. 153b(2)(a). 

26. canpare Fed. R. Evid. 412 with Mil. R. Evid. 412. 
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is no requirement under the military rule for written notice 15 days 
prior to trial,27 since many cases, especially those tried aboard 
ship, may be conducted by a trial team and military judge who fly in 
shortly before the court is convened. 'Ihe 15-day written notice require
ment ~uld therefore be impractical. Rule 412 also differs fran its 
federal counterpart in that there is no provision for an in camera ses
sion, although the military judge may conduct a hearing,-wh1ch can be 
closedJ. in order to determine the admissibility of the impeachment evi
dence.LS 

'Ihe military rule is not limited to "rape or assault" cases, as is 
Federal Rule of Evidence 412, 29 and instead applies to "nonconsensual 
sexual offenses," which are defined as those offenses "in which consent 
by the victim is an affirmative defense or in which the lack of consent 
is an element of the offense [including] rape, forcible sodomy, indecent 
assault, and attempts to carmit such offenses. 11 30 'Ihe key test is wheth
er the offered evidence is relevant and whether its probative value "out
weighs the danger of unfair prejudice. 11 31 'Ihe constitutional limitation 
placed on 412(b} will apply with equal force to Rule 412(a}. It was 
probably not expressly stated because it is difficult to imagine when 
reputation or opinion evidence will outweigh the unfair prejudice to the 
victim. 

'Ihe Supreme Court has held that it is error for the trial court to 
forbid a relevant line of cross-examination. 'Ihus, the question under 
Rule 412 is whether there has been an exclusion of relevant cross
examination. In Alford v. United States,32 the lower court held that 
it was improper for a defense counsel to ask the key prosecution witness 
where he lived. In overruling this decision, the Court stated: 

27. See Mil. R. Ev1d. 412. 

28. Id. 

29. c.anpare Fed. R. Evid; 412 with Mil. R. Evid. 412. 

30. Mil. R. Evid. 412(e}. 'Ihe federal rule will not apply to forcible 
sodany and indecent acts because of an apparent oversight in drafting. 

31. Mil. R. Evid. 412(c}(3}. 

32. 282 u.s. 687 (1931). 
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It is the essence of a fair trial that reasonable 
latitooe be given the cross-examiner, even though 
he is unable to state to the court what facts a 
reasonable cross-examination might develop. 
'Ihe question "Where do you live?" was not only an 
appropriate preliminary to the cross-examination of 
the witness, but on its face, without any such 
declaration of purpose as was made by counsel here, 
was an essential step in identifying the witness 
with his envirorunent~ to which cross-examination may 
always be directed.3~ 

'Ihe Cburt also recognized an additional defense Jroti ve for asking the 
question, since the accused was in the custody of federal authorities. 
'Ibis fact might have suggested that the witness' testimony was "affected 
by fear or favor growing out of his detention, 11 34 a factor the counsel 
was entitled to reveal through cross-examination. 

In Snith v. Illinois,35 the Cburt held that the trial judge erred 
by prohibiting counsel fran asking the prosecution's key witness his 
name and address. In a concurring opinion in which Justice Marshall 
joined, Justice White asserted that the Cburt in Alford recognized that 
questions which merely tend to harass or huniliate a witness may exceed 
the bounds of cross-examination. Justice White suggested that inquiries 
which tend to endanger the safety of the witness should be placed in the 
same category.36 In Davis v. Alaska,37 the Cburt held that the de
fendant's right of confrontation was Jrore canpelling than the state's 
interest in protecting the confidentiality of juvenile adjudications. 
As a result of juvenile proceedings, the key prosecution witness was on 
probation for burglary. Since Davis was also accused of burglary, and 
since evidence had been discovered near the witness' residence, his prior 
conviction was a crucial factor in the defense's attempt to show bias. 

33. Id., at 692-93. 

34. Id., at 693. 

35. 390 u.s. 129 (1968). 

36. Id. 

37. 415 u.s. 308 (1974). 
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In determining the relevance of the victim's unchaste character or 
past sexual behavior, the judge should consider the nature of the prof
fered evidence, and vtiether it reflects specific acts, reputation or 
opinion evidence: the timeliness of the information: prevailing societal 
mores: the strength of the prosecution case: whether the evidence explains 
a physical fact, such as the presence of semen or the victim's physical 
condition: the situs of the alleged crime and the prior acts of sexual 
relations: the complai~ant's relationship with prior sexual partners: 
and the victim's occupation. cnly after weighing all of these factors 
can the rights of the defendant and the victim be properly balanced. 
When the defend~t denies familiarity with the victim, the latter's past 
sexual behavior is inadmissible. When the physical examination of the 
victim reveals semen, evidence of whether the victim had intercourse t\\O 
or three days earlier may be relevant. 

Where there are indications that the offense involved a violent 
struggle, evidence of the victim's physical condition may enhance reputa
tion or opinion evidence as to the victim. Sexual history might also be 
relevant where the victim engaged in a pattern of behavior clearly 
similar to the conduct immediately in issue. Two other examples might 
be helpful. 'Ihe fact that a senior in high school engaged in consensual 
sexual relations with her boyfriend is not probative of consent in a 
case involving intercourse with a stranger. Finally, the fact that an 
unmarried 22-year old ca:nplainant engaged in sexual intercourse in her 
car with a 25-year old soldier t\\O days before the offense is probative 
in a case involving intercourse with a 25-year old soldier she met in 
the same bar. 'Ihus, the constitutionality of Rule 412 must be determined 
on an ad hoc basis. 

Evidence of Prior Convictions 

Rule 609 rocrlifies the law governing the admissibility of prior con
victions in t\\O respects. 'Ihe rule alters the concept of finality and 
recognizes a new basis for excluding evidence of prior convictions. '!he 
opponent may prove that the witness suffered a valid, recent conviction 
for certain types of offenses. A conviction may not be used for impeach
ment purposes if it has been disapproved or set aside, 38 or if it was 

38. MCM, 1969, para. 153b(2} (b). United States v. Heflin, 23 US01A 
505, 50 Gm 644, 1 M.J. 131 (1975). If the DA Fbrrn 20B indicates that 
the case is still undergoing review, it may not be used for impeachment. 
Likewise, if the DA Fbrrn 20B does not reflect the completion of supervisory 
review as required by the regulation, the conviction is not admissible in 
evidence as a prior conviction. 
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obtained in violation of due process or the witness' right to counsel 
under the Sixth llmendment.39 However, rrost courts allo.v counsel to 
present evidence only of the denial of a right to counsel when they 
attack a prior oonviction offered by opp::>sing oounsel. 'Ihese oourts 
will not sustain collateral attacks which are based on the contention 
that reliable evidence supp::>rting the conviction was obtained in viola
tion of the Fourth Amendment. 40 A conviction by a civilian court 
carries with it the presumption that the defendant was either afforded 
counsel or waived that right1 the defendant attacking the conviction 
bears the burden of daronstrating the contrary. Testirrony which estab
lishes the absence of the foregoing criteria \t.Ould ordinarily overcane 
this presumption. However, in United States v. Weaver, 41 the defendant 
did not prevail. Weaver testified that he had an apparent lack of rnerrory 
as to his representation by counsel and possible waiver of that guarantee, 
and he failed to establish that he was statutorily qualified for repre
sentation due to indigency at the time of the proceedings. In United 
States v. Booker, 42 the court held that a sUT11Tiary court-martial conviction 
may not be used to trigger the escalator clause if there is no showing 
of representation by counsel or a valid waiver of that right. 'Ihe prin
ciples applied in that case may bar the use of sunmary court-martial 
convictions for impeachment unless the prosecution establishes that the 
deferrlant was represented by counsel or that he waived that right. 

Paragraph 153b of the Manual provided that if a conviction is under
going appellate review or the tl.Ine for an appeal has not expired, the 
conviction may not be used for impeachment.43 'Ihe same paragraph also 
stated that it is imnaterial that a request to vacate or rrodify the find
ings and the sentence has been sul:Initted under Article 69 or that there 
has been a rrotion for a new trial.44 'Ihe concept of finality now only 
a:r;plies to surrmary and special courts-martial oonducted without a military 

39. IDper v. Beto, 405 u.s. 473 (1972). 'Ihe Court held that a conviction 
obtained in violation of the right to counsel may not be used to impeach 
the defendant. 

40. See, e.g., United States v. Penta, 475 F.2d 92 (1st Cir. 1973). 

41. l M.J. 111 (1975). 

42. 5 M.J. 238, reconsidered on other grounds, 5 M.J. 246 (01A 1978). 

43. _MCM, 1969, para. 153b(2)(b). 

44. Id. 
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judge. Rlle 609(e) provides that a conviction by either is inadmissible 
until review has been ccmpleted pursuant to Article 65(c) or Article 
66.45 other convictions are inadmissible even if the a,E:Peal is pending, 
but evidence of the a_E:Peal is admissible. Rlle 609 canports with United 
States v. Weaver. 46 Subpart (a) of the Rlle provides that convictions 
are adm1ss1ble if they are for crimes which are (1) punishable by death, 
dishonorable discharge, or imprisonment in excess of one year, or (2) 
entail dishonesty or a false statement, regardless of the punishment. 
'Ihe Federal Rlles of Evidence Mvisory Cbrnnittee Notes indicate that 
the rule embraces such crimes as fraud, embezzlement, arrl deceit. 47 

If the proffered evidence of a conviction is otherwise proper, does 
the military judge have the discretion to exclude it? Rule 609(a) prcr 
vides that if the prior conviction is punishable by death, dishonorable 
discharge, or imprisonment in excess of one year, it "shall" be admitted. 
But Rules 609 (a) and 403 provide for the exercise of discretion. 'lhe 
judge must consider the purp::>se underlying the use of the prior convic
tion. In weighing the probative value of a prior conviction vis-a-vis 
its prejudicial effect, the military judge must assess the degree to 
which the conviction bears on veracity, as well as its age, its propensity 
to influence the jury, the need for its admission into evidence, and the 
general circumstances of the trial in which the prior conviction is in
troduced. 

'lhe table of maximun punishment is only one factor used in determin
ing the impact of the conviction on credibility.48 'lhe court of Military 
Appeals has stated: 

Acts of perjury, subornation of perjury, false 
statement or criminal fraud, embezzlement or 
false pretense are • • • generally regarded as 
conduct reflecting adversely on an accused's 

45. Mil. R. Ev1d. 609(e). 'lhis requirement does oot apply to other 
courts-martial. Annotations should indicate that there was a trial with 
a military judge. sane services only show trial by military judge alone 
on the promulgating orders. In any event, the pendency of an appeal is 
admissible. 

46. 1 M.J. 111 (1975). 

47. Mvisory Ccmnittee Notes, Fed. R. Evid. 609. 

48. See United States v. Johnson, 23 US01A 534, 50 Offi 705, 1 M .J. 152 
(1975""}T""United States v. Weaver, 1 M.J. 111 (1975). 
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honesty and integrity. Acts or violations or 
crimes purely military in nature, on the other 
hand, generally have little or no direct bearing 
on honesty and integrity.49 

As to the age of the conviction, it should be noted that records of of
fenses which are nearly ten years old, "particularly if they occurred 
during the minority of an accused who has not been convicted of a subse
quent crime involving moral turpitude or otherwise affecting his credi
bility, may not be a meaningful index of a propensity to lie. 11 50 If 
more than ten years have elapsed, the prosecution must give notice of 
the prior conviction in accordance with Rule 609(b), and the military 
judge must make a factual finding that the conviction's probative value 
substantially outweighs its prejudicial effect. 

With regard to convictions no more than ten years old, the a~cused 
must show that "the prejudicial effect of impeachment outweighs the 
probative value of the prior conviction to the issue of credibility," 
and once this issue is raised by the defense, "either preliminarily or 
by motion at an Article 39(a) session or by objection when the prosecu
tion seeks intorduction, the military judge should allow the accused the 
opr:ortunity to show why judicial discretion should be exercised in 
favor of exclusion. 11 51 In assessing the prejudicial impact of the con
viction, the military judge must realize that using "convictions for a 
crime the same as or similar to the one for which the accused is present
ly on trial requires a particularly careful consideration and showing 
of probative value because of the ••• r:otentially damaging effect they 
may have upon the mind of the jury. 11 52 

'lb determine the importance of the accused's testimony on his own 
behalf, military judges should ascertain "whether the cause of truth 
would be helped more by letting the jury hear the accused's testimony 
than by the accused's foregoing that opr:ortunity because of the fear or 
prejudice founded upon a prior conviction:" thus, "where an instruction 
relative to inferences arising fran the unexplained r:ossession of recent
ly stolen property is permissible, the importance of an accused's testi 
mony beccmes more acute. 11 53 If an issue of fact devolves to a question 

49. United States v. Weaver, 1 M.J. 111, 118 n.6 (01A 1975). 

SO. Id. 

51. 1 M.J. at 117. 

52. 1 M.J. at 118 n.8. 

53. 1 M.J. at 118 n.9. 
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of credibility between the accused and his accuser, "there is a greater, 
not lesser, C'anpelling reason for exploring all avenues which \t.Ould shed 
light on which of the two witnesses is to be believed."54 '!he prior 
conviction of either witness may certainly be relevant in this situation. 

An arrest, indictment, infonnation, or record of nonjudicial punish
ment55 may not be used as a prior conviction, but evidence of these ac
tions may be important to the next method of irnpeachment. 'Where there 
has been a "certificate of rehabilitation" under 609(c), the conviction 
is inadmissible. Certificates issued to graduates of the :retraining 
Brigade at Fort Riley should qualify as indicia of rehabilitation under 
this rule. Convictions may be shown by an admissible record of convic
tion, or a copy of such a record. 56 '!he witness may be cross-examined 
about the conviction.57 Rule 609 does not prohibit the cross-examiner 
fran asking about the general nature of the crilre and the sentence. 
'!he witness may explain the surrounding circunstances.58 

Under 609(d), adjudications of juvenile delinquency are not convic
tions for irnpeachment puqx:>ses. '!he military judge, however, may permit 
impeachment of a witness other than the accused if he is "satisfied 
that admission in evidence is necessary for a fair determination of the 
issue of guilty or innocence."59 '!he Sixth AmeOO!rent enables the de
fense counsel to impeach a prosecution witness by revealing a notive 
to testify falsely. Rule 609(d) also allows the judge to permit impeach
ment of a defense witness. 'Ihus, Davis v. Alaska is treated as a "two-way 
street." 

54. 1 M.J. at 118 n.10. 

55. Cf. United States v. Innenech, 18 USOtA 314, 40 01R 26 (1969). 

56. See Mil. R. Evid. 803(8). See also Mil. R. Evid. 901 and 902 as to 
authentication. 

57. See Mil. R. Evid. 609(a). 

58. '!his would be permissible under the rule of canpleteness, which is 
generally applicable in the federal district courts. 

59. See Mil. R. Evid. 609(d). 

204 


http:circunstances.58
http:conviction.57


Specific Incidents of Misconduct 

The opponent may impeach a witness by questioning the witness, in 
good faith, about specific incidents relevant to his character for truth
fulness. Paragraph 138g of the Manual permitted the opponent to impeach 
a witness other than the accused by questioning the witness about certain 
acts of misconduct. Rule 608(b) changes prior law in two respects. 
First, impeachment may be effected by referring to incidents of noncrim
'inal behavior. Second, the impeachment of the accused is restricted 
only by the judge's discretion. In addition to Rule 608(b), there 
are at least tVX> other instances when evidence of the accused's miscon
duct is admissible. '!he op,[X)nent may prove acts of misconduct directly 
related to the case, such as the attempted perjury by a witness testify
ing in the court-martial. Second, the op,[X)nent may question the witness 
regarding specific acts60 if, during direct examination, the latter 
disavows any misconduct. 'Ihus, where the defendant on direct examination 
states that he never ,[X)ssessed drugs, the prosecutor could cross-examine 
him and introduce independent evidence of his drug ,[X)Ssession on prior 
occasions. 

'!he opponent must genuinely believe that the witness cornnitted the 
offense,61 although good faith is not explicitly required by Rule 608(b). 
The opponent is bound by the witness' negative res,[X)nse to his questions 
about specific instances of conduct, and extrinsic evidence is inadmis
sible. '!his rule does not preclude the introduction of otherwise admis
sible evidence which derocmstrates an op,[X)rtunity to implicate the ac
cused. 62 

Specific instances of conduct must be probative of the witness' 
character for truthfulness. 63 'Ihese specific instances may include an 
arrest or other conduct which affects credibility.64 A:Jain, the trial 
judge must exercise discretion in determining whether to permit this type 

60. See, e.g., United States v. Kindler, 14 USCMA 394, 34 CMR 174 
(1964~ 

61. United States v. Britt, 10 USCMA 557, 28 CMR 123 (1959). 

62. Cf. United States v. Barnes, 8 M.J. 115 (CMA 1979). 

63. Id. 

64. But~ Watkins v. Foster, 570 F.2d 501 (4th Cir. 1978). 
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of impeachment.65 If the government calls witnesses known to the defend
ant so that it may impeach them under Rules 608(b) or 609(a), the judge 
sh::>uld prohibit cross-examination under Rule 403. 

Deficiencies in Elements of Canpetency 

At carmon law, a witness was canpetent to testify if he fOSSessed 
the testirronial capacities of sincerity, perception, merrory, and narra
tive. 66 'lbese qualities are appropriate subjects of cross-examination 
since they relate to the witness' credibility. 'Ibis method nevertheless 
applies since it is generally recognized in the trial of criminal cases 
in the United States district courts.67 'lbe intelligence of a witness 
is also a proper subject of cross-examination,68 but 1.mless evidence 
that the witness' intelligence falls at either end of the spectrum bears 
on the aforementioned capacities, it should not be admitted.o9 Extrinsic 
evidence of intelligence, however, is generally inadmissible since evi
dence of intelligence nonnally may be deduced by skillful examination 
of the witness. 70 Several factors bear on perception, including the 
manner in which the infonnation was obtained; the presence of sensory or 
intellectual defects; and the physical and anotional conditions which 
existed during the observation. 

Prior Inconsistent Statements 

Rule 80l(d) changes paragraph 153b(2) (c) of the Manual with regard 
to the admissibility of prior inconsTstent statements as substantive 
evidence. If the witness made a written or oral statement before trial 
which is inconsistent with his subsequent testirrony, the OpfOnent mar 
cross-examine the witness about the prior inconsistent statement.? 

65. See Mil. R. Evid. 608(b). 

66. See E. Imwinkelried, P. Giannelli, F. Gilligan, and F. r.. €aerer, 
Criminal Evidence 50-51 (1979). 

67. See Mil. R. Evid. lOl(b). 

68. See E. Imwinkelried, P. Giannelli, F. Gilligan, and F. Lederer, 
Criminal Evidence 51 (1979). 

69. Id. 

70. Id. 

71. See Mil. R. Evid. 613(a). 
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Testimony is sufficiently inconsistent if it alters72 or unreasonabla 
omits a material fact,73 or appears to be a recent fabrication.? 
In addition to cross-examining the witness about the prior inconsistent 
statement, the opponent inay sometimes introduce extrinsic evidence to 
prove the statement. 75 If the prior statement is admitted, the fact
finder must reconcile the conflict. Extrinsic evidence is admissible 
if the opponent lays a proper foundation on cross-examination and if the 
witness' statement relates to a material fact in issue and does not 
violate any rights the defendant may possess under Article 31, UCMJ. 

In laying a proper foundation, counsel does not need to question 
the witness as to the time and place of the statement and the identity 
of the individuals involved; it is is only necessary to ask the witness 
whether he made a certain statement. Further examination of the witness 
may refresh his mem::>ry, and this may be conducted by either counsel. 76 
As a tactical matter, counsel may thus want to be candid about the speci
fic circumstances under which the statement was made. Otherwise, the 
jury may empathize with the witness if it senses that counsel is trying 
to trick him. 'Ihe requirement not to disclose is irnp:)rtant when there 
may be collusion as to a joint prior inconsistent statement. Also, the 
new rule will not preclude impeachment on the basis of the opponent's 
inadvertant negligence in laying a proper foundation. 

According to Rule 613(b), the statement is inadmissible "unless 
the witness is afforded an opportunity to explain or deny the same and 
the opposite party is afforded an opportunity to interrogate the witness 
thereon, or the interests of justice otherwise require. 11 77 'Ihus, the 
defense counsel might ask the witness if he made a specific statement. 
Counsel may be referring to a critical statement made to a paralegal 

72. Um.tea States v. Kellum, 1 USCMA 182, 4 CMR 74 (1952). 'Ihe fact 
that the victim of an assault invoked his rights and refused to testify 
at an Article 32 investigation is not inconsistent with his testifying 
at trial. See United States v. Johnson, 18 USCMA 241, 39 om. 241 (1969). 

73. United States v. Mason, 40 CMR 1010 (AFBR 1969). 

74. United States v. Kellum, 1USCMA182, 4 om. 74 (1952). 

75. Mil. R. Evid. 613(b). 

76. Id. 

77. Id. 
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\IJOrking for the attorney. Regardless of his answer, the defense may 
want to authenticate arrl introduce the statement. 'lhe interests of 
justice might support the admissibility of such a statement even if the 
witness is unable to explain or deny it. 78 In light of this possibil 
ity, the judge will not want to excuse all witnesses unless he is ready 
to instruct the jury or reach findings. 

'lhe interplay between Article 32 proceedings and Rule 80l(d) should 
be explored at this juncture. If a law enforcement agent states during 
the proceedings that he had no reliable evidence that the defendant was 
selling heroin in the past and subsequently denies this at trial, ~le 
80l(d) may enable the admission of the earlier statement if it was au
thenticated, since it is "inconsistent with the declarant's testimony, 
and was· given under oath subject to the penalty of perjury at the • • • 
hearing.n79 Statements admitted for impeachment purp:>ses may not relate 
to a collateral fact1 this condition is merely an application of the 
collateral fact rule.~O 

Finally, the defendant may not be cross-examined on or i.rrpeached 
by a statement. which does not satisfy the traditional voluntariness 
doctrine and Article 31, toU.81 However, ~le 304(b) permits a state
ment to be used for impeachment of in-court testimony "[w]here the state
ment is involuntary only in terms of noncompliance with the requirements 

78. Id. 

79. Mil. R. Evid. 80l(d)(l)(A). 

80. United States v. Waller, 11 US°'1A 295, 29 01R 111 (1960). A trial 
judge's ban on impeachment by cross-examination about a complaint six days 
earlier concerning another rape is not abuse of discretion when the first 
canplaint was determined to be unfounded. In United States v. Weaver, 9 
US°'1A 13, 19-20, 25 01R 275, 280-81 (1958), the defendant introduced 
evidence of good character arrl good reputation as to trust\IJOrthiness. 
en cross-examination, the defendant denied he had told his cxmnander 
that he loaned his car to another sevicernember on the date of the search. 
'!he court held it was improper, over objection, to permit evidence that 
this statement was false as it was irrmaterial to the case. 

81. United States v. Rivers, 7 M.J. 992 (A01R 1979) (reversible error to 
cross-examine accused on prior inconsistent statement to CID without 
showing of voluntariness). 'lhe O::>urt of Military Appeals has not ad
dressed the issue of whether there might be a waiver because of the 
failure to object. Cf. United States v. Annis, 5 M.J. 351 (°'1A 1978); 
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concerning counsel under Rule 305(d)(e)."82 Witnesses may explain appar
ently inconsistent statements, and if they are excused fran the stand 
they may be recalled for that purpose. '!he rule of can~leteness applies 
to prior inconsistent statement whether written or oral. 3 

Prior Inconsistent Acts 

Like prior inconsistent statements, prior inconsistent acts are ad
missible for impeachment purposes, but the judge must exercise discre
tion.84 If, in an embezzlement prosecution, the government offers 
testirncny that the defendant is an lll'ltrustworthy person, the defense 
CX)uld elicit testirnony that the witness made an unsecured signature loan 
to the defendant. A person who truly believed the defendant to be 
untrustworthy would probably not make such a loan. If the defendant's 
exculpatory testimony is first offered at trial, sane courts treat his 
silence during pretrial interrogation as an inconsistent act. '!he Supreme 
court has held that silence at the time of arrest is not inconsistent 
with subsequent protestations of innocence if the individual was warned 
in accordance with Miranda v. Arizona,85 since the Mirama warnings 
include the right to remain silent.S6 

'!he court of Military Appeals stated in dicta that such impeachment 
is not pennissible under Article 3l(b), regardless of whether Miranda or 

81. continued. 

United States v. Kelley, 8 M.J. 84, 85-88 (CMA 1979) (COoke, J., concur

ring); United States v. Jordan, 20 USCMA 614, 44 om. 44 (1971); United 

States v. White, 19 USCMA 338, 41 CMR 338 (1970) (psychiatrist who ex

amined defeooant at request of carmander, may not testify concerning 

defendant's unwarned statements): United States v. Hall, 50 CMR 720 (CMA 

1975) (reversible error notwithstanding other evidence of guilt). 


82. Mil. R. Evid. 304(b). 

83. Mil. R. Evid. 613(b); United Staes v. Stubbs, 48 CMR 719 (AF01R 
1974). 

84. United States v. rutey, 13 CMR 884 (AFBR 1953). 

85. 384 u.s. 436 (1966). 

86. D::>yle v. Chio, 426 u.s. 610 (1976); United States v. Hale, 422 u.s. 
171 (1975). 
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Article 31 warnings were given.87 '!hat court has also stated that the 
prosecution may not cross-examine the defendant during the sentencing 
stage about his suhnission of a request for administrative discharge in 
lieu of oourt-ma.rtial, at least when the defendant did not indicate a 
desire to stay in the service. 88 f'.br can the defendant be impeached 
because of his failure to present witnesses during the pretrial investi 
gation.89 

When a defendant testifies in extenuation and mitigation that he 
WJuld l~ to remain in the service, may the prosecution impeach by 
showing a request for administrative discharge in lieu of trial by court
martial? If the defendant has a family, he may believe that their 
interests can best be protected by securing an administrative discharge 
rather than serving a period of oonfinement at hard labor. He might feel 
that he faces a dilerrma, and that in light of the alternatives it would 
be better to accept an administrative discharge than risk the imposition 
of the maximum p.mishment for the offense. Finally, the request for 
administrative discharge may be part of the plea bargaining process. 
'lhus, while the first two factors suggest that the statement may not 
necessarily be an inconsistent act, the last factor is controlling, 
since it is against public policy to admit evidence of the plea bar
gaining process.90 

Extrinsic Evidence of Bias 

Rule 608(c) does 'not change prior law as to the admissibility of 
extrinsic evidence to prove bias. A witness may be impeached by a 
showing of bias, interest, or hostility, because these qualities have a 
bearing on the credibility of his testi.nony. Because bias is never a 

87. Uru.ted States v. f'.bel, 3 M.J. 328 (CMA 1977). See also United 
States v. Ross, 7 M.J. 174 (CMA 1979). When the prosecution questions 
the defendant about the exercise of the right to remain silent, it is 
error for "the military judge not to stop the proceedings, inquire into 
the purpose of the introduction of such testimony, and appropriately 
instruct the members of the propriety, if any, of its use at the oourt
martial." Id. at 176. See Mil. R. Evid. 304 ( h )( 3) (silence may be 
admissible ror ~achment""}:'""" 

88. United States v. Pinkey, 22 USCMA 595, 48 01R 219 (1974). 

89. United States v. Hughes, 6 M.J. 783 (A01R 1978). 

90. United States v. Jackson, 31 01R 654 (AFBR 1961); see Mil. R. Evid. 
410. 
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collateral fact, courts are quite liberal in accepting testimony that 
dexronstrates it. Such evidence may be admitted even after the witness' 
disavowal of partiality.91 '!he courts sanetimes state that proof of 
bias must be direct and positive. However, as a practical matter, the 
standard is quite lax. 

Bias in favor of the defendant may be explored through questions 
about the witness' family ties_,92 friendship,9:3 ranantic involvement,94 
employment,95 financial ties,9b enmity97 or fear.98 Sane courts99 ad
mit proof that the witness and the defendant were members of the same 
criminal conspiracy as evidence of bias in the defendant's favor.100 
Factors reflecting a bias against the defendant include a showing that 
the witness is a paid infonner, 101 or that a material witness is in

• 

91. Mil. R. Evia. 608(c). 

92. Mil. R. Evid. 608(c). 

93. ~United States v. Day, 2 USCMA 416, 9 CMR 46 (1953). 

94. United States v. Grady, 13 USCMA 242, 32 om 242 (1962). 

95. Cf. Mil. R. Evid. 608(c). 

96. Ulited States v. Howard, 23 USCMA 187, 48 CMR 939 (1974) (witness 
sold heroin to the defendant). 

97. Winn v. united States, 397 F.2d 621 (D.C. Cir. 1967). 

98. United States v. Cerone, 452 F.2d 274 {7th Cir. 1971). 

99. Ulited States v. Robertson, 14 USCMA 328, 335-36, 34 om 108, 115
16 (1963) {pennissible to ask wife if she threatened victim and other 
witness with prosecution for perjury llllless they changed testimony). 

100. ff• Unite:l States v. Musgrave, 483 F.2d 327 {5th Cir. 1973). 

101. Cf. United States v. Peterson, 48 CMR 126 {CGCMR 1973). 
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protective custodv is a co-indictee,102 or has been pranised ircrnun
ity,103 clemency,164 probation,105 or a reduced sentence throug_h plea 
ba.rgaining,106 or daronstrated hostility toward the accusea.107 Al
though sane states require a foundation to be laid on cross-examina
tion, the Manual does not follow that practice and allows the informa
tion to be elicited on cross-examination or through extrinsic evi
dence.108 Evidence of perjury is not required before extrinsic evidence 
of bias is introduced. 109 '!he probationary status of the defendant does 

102. United States v. Musgrave, 483 F.2d 327 (5th Cir. 1973). 

103. Mil. R. Evid. 30l(c)(2). '!he defense shall be notified in writing 
prior to arraignment of grants of inmunity or pranises of leniency in 
exchange for testinony. '!his rule "codifies" United States v. Webster 
1 M.J •. 216 (CMA 1975). See, ~, United States v. Dickens, 417 F.2d 58 
(8th Cir. 1969). 

104. United States v. Ryals, 49 CMR 826 (ACMR 1975). 

105. Davis v. Alaska, 415 u.s. 308 (1974). 

106. United States v. R:>lito, 23 CMR 644 (ABR 1957). See also United 
States v. Welling, 4 9 om. 609 (AOlR 197 4 ) (reversal re(jlilred when the 
government anits to disclose to the defense a pranise of leniency made to 
a key prosecution witness in return for his testinony, even though he 
does not lie about the pranise). 

107. United States v. 'Ihanpson, 25 om. 806 (AFBR 1957) (statement of 
prosecution witness that "I'm going to hang him [the defendant]," or 

. "I've got him hung," admissible by cross-examination or extrinsic evidence 
as to bias); United States v. Streeter, 22 om. 363 (ABR 1956) (defendant 
irrplicated witness in another offense). 

108. United States v. Streeter, 22 CMR 363 (ABR 1956). 

109. United States v. Ibney, 1 M.J. 169 (CMA 1975). It was error for 
the military judge to forbid the introduction of extrinsic evidence that a 
prosecution witness stated that he ~uld like to see the defendant "fried" 
or "taken care of." Reversal was mandated because the witness was crucial 
to the prosecution. 
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not constitute a motive to testify falsely, and it cannot be disclosed 
for that puri;:ose.110 

Rehabilitating the Witness 

Extrinsic Evidence on Merits 

After the witness' testimony has been attacked, it may be rehabili 
tated! although generally the witness must have been impeached previous
ly .11 A witness may not be rehabilitated when he has been impeached by 
specific contradiction.112 Except as to denial, explanation, or cor
roboration, the method of rehabilitation must corresi;:ond to the type of 
impeachment employed by the opi;:onent. In effect, the opi;:onent chooses 
the weai;:ons. cnce the witness' testimony has been attacked, it is i;:os
sible, on direct examination, for the proi;:onent to afford the witness an 
opportunity to explain or deny the basis for the impeachment.113 In 
this connection, the proi;:onent may introduce extrinsic evidence, subject 
to the judge's discretion to curtail evidence which is unnecessarily 
confusing or time consuming .114 'Ihe proi;:onent may corroborate his wit
ness' testimony after impeachment in the same ways available to him 
prior to impeachment. 'Ihis evidence is not directly relevant to credi
bility; it is evidence on the merits which incidentally rehabilitates 
the witness' credibility. 

110. United States v. O'Berry, 3 M.J. 334 (G1A 1977) (probationary 
status of defendant may not be shown as giving the defendant a motive to 
testify falsely). Judge Perry said, "'Ihis i;:osition [of admissibility] 
utterly disregards the principle that an acquittal of an offense does 
not preclude that same offense from providing the basis for revocation 
of probation." Id. at 336. Compare Davisv. Alaska, 415 u.s. 308 (1974). 

111. 4 Wigmore, Evidence para. 1104 (Oiadbourn ed. 1972). 

112. outlaw v. United States, 81 F.2d 805, 807 (5th Cir. 1936). "Mere 
contradiction of him by appellant's testimony admittedly did not give 
occasion to introduce proof of good character." Arguably Fed. R. Evid. 
401 \'.Duld permit evidence to supi;:ort the witness when the impeachment 
amounts to an attack on the witness' veracity. 

113. United States v. Cirillo, 468 F.2d 1233, 1240 (2d Cir. 1972); United 
States v. Pritchard, 458 F.2d 1036 (7th Cir. 1972). 

114. Bracey v. United States, 142 F.2d 85 (D.C. Cir. 1944). 
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()pinion and Reputation Evidence 

When an OH?Qnent used evidence of a character trait for untruthful
ness at camon law (~, bad reputation, prior conviction, specific act 
of misconduct, or corrupt act showing bias) , the proponent could intro
duce character evidence to rehabilitate the witness.115 However, if 
the OP{X)nent's evidence 
truthfulness, it could 

did 
rx:>t 

not reflect a corrupt 
be introduced.116 Where 

act 
the 

bearing 
method 

on 
of 

impeachment is self-contradiction or contradiction by a third party, 
evidence supl:X'rting the witness' truthfulness is generally inadmis
sible.117 

Under the new evidentiary rules, counsel may introduce opinion or 
reputation evidence in supl:X'rt of the witness' truthfulness when the 
latter's credibility has been attacked through the use of prior convic
tions or acts of misconduct.118 If, during cross-examination, the 
witness denies prior acts of misconduct which did not result in a convic
tion, and if the judge believes that this denial has rx:>t erased the 
matter in the minds of the jury, the judge may permit rehabilitative 
evidence in the form of character evidence as to truthfulness.119 

'll1e courts are divided as to whether impeachment by evidence of a 
prior inconsistent statement constitutes an attack on the witness' char
acter for truthfulness.120 'll1e rules do not resolve this issue. If 
the prior statement has been introduced, most courts permit counsel to 
rehabilitate the witness through character evidence. However, if the 

115. lbdriquez v. State, 165 Tex. Crim. R. 179, 305 s.w.2d 350 (1950): 
Maguire, Weinstein, et. al., Cases on Evidence 295 (5th ed. 1965). See 
United States v. HoMrth, 01 438490 (ACMR 31 January 1980). 'll1e court 
held that when the defense attempts to impeach the key government witness 
by using acts of misconduct and prior inconsistent statements, · it is 
within the discretion of the military judge to f€rmit the government to 
introduce evidence as to the truthfulness of the witness. 

116. Lassiter v. State, 35 Ala. 1\pp. 323, 47 S0.2d 230 (1950). 

117. 4 Wigrnore, Evidence §§1108-09 (Oladbourn ed. 1972). 

118. See Mil. R. Evid. 608(b). 

119. 4 Wigrnore, Evidence §1104 (3d ed. 1940). 

120. Qltlaw v. United States, 81 F.2d 805 (5th Cir. 1936), sets forth 
various views. 
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owcnent merely introduces facts denying the witness' test.iroc.ny, many 
ex>urts will not pennit the introduction of rehabilitative evidence. Q1e 
court suggested that a rrore sensible view would be .to examine the facts 
to determine whether the evidence aroc>unts to an attack on the character 
of the witness1 if it does the ex>urt would permit the introduction of 
character evidence as to truthfulness.121 

Prior COnsistent Stateroonts 

'lhe military rules do net change the method of rehabilitating a witness 
by introduciBJ a prior consistent statement. A prior statement may not 
be introduced for support when the method of impeachment involves the 
introduction of evidence pertaining to a character trait for untruthful 
ness, a prior conviction, or an act of misconduct not resulting in a 
conviction.122 

At camon law, a number of circunstances enabled the proponent to 
support his witness by introducing prior consistent statements. 'lhus, if 
the opponent imputed sane bias or improper rrotive to the witness a00 the 
prior statement was made before the alleged bias, interest, or rrotive 
arose, it was admissible.123 conversely, if the rrotive arose before the 
issuance of the statement, rehabilitation was not permitted.124 Prior 
consistent statements were also cdnissible if the ~ent suggested 
that the witness' mercory was faulty.125 'lhe rationale sup!X)rting admis
sibility is_ that the prior statement was made when the event was fresh. 

For exanple, when the defense atterrpts to impeach eyewitness identi 
fication by showing faulty menory, the prosecutor may introduce evidence 
that the witness identified the defendant soon after the event.126 A 

121. Id. 

122. United States v. Griggs, 13 USOiA 57, 32 CMR 57 (1962) J United 
States v. Harris, 9 USCMA 493, 26 CMR 273 (1958). 

123.· United States v. Kellun, 1 USOiA 482, 4 CMR 74 (1952). 

124. United States v. Kauth, 1 USCMA 482, 4 CMR 74 (1952)1 United States 
v. Brunious, 49 CMR 102 (NCMR 1974). 

125. United States v. Kellun, supra. 

126. United States v. Kellum, supra1 United States v. Brunious, 49 CMR 
102 (NOm 1974)1 ~~Mil. R. Evid. 321 and 80l(d) (1) (c). 
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prior consistent statement may also be admitted when the opp:>nent express
ly or impliedly charges that the witness fabricated his testimony, if 
the witness made the prior statement before the alleged fabrication.127 
Finally, prior statements are admissible when the opponent alleges that 
the witness is incapable of remembering or observing, if the statement 
was issued before the incapacity arose.I28 

sane courts have proposed a flexible rule which w::>uld recognize the 
admissibility of evidence of a prior consistent statement when, under the 
circunstances of the particular case, the statement w::>uld have probative 
value .129 'Ihe courts could determine whether there is a dispute arrong 
counsel as to the contents of a prior statement, or the time its admission 
w::>uld consune; the judge should also assess the importance of the witness 
and the impeachment and rehabilitation of his testimony. 'Ibis practice 
is consistent with Rule 401, which states that relevancy depends upon the 
facts of each case. It w::>uld also be consistent with Rule 80l(d), which 
provides for the admissibility of prior statements which do not necessar
ily meet camton law requirements. 

Such a result could be achieved under Rule 80l(d) (1) (A). Rule 
80l(d) (1) (B) w::>uld be applicable to the victim of a nonconsensual sex 
crime or a witness to such a crime. If, in a case involving use of 
heroin, the defense counsel attempts to impeach a criminal investigator 
by attacking his testimony that the accused's pupils were constricted 
when he was apprehended, the prosecution could introduce the investi 
gator's earlier carment that the pupils were dilated. Rule 608(b) 
provides that specific instances of conduct may not be introduced to 
support credibility. Specific acts may be inquired into on cross-examina
tion of the witness, however, if they bear on the witness' character for 
truthfulness. Arguably, specific instances may also be examined under 
Rule 608(a) when a witness' character for truthfulness has been attacked 
by "opinion or reputation evidence or otherwise."130 

127. t.hited States v. Kauth I 11 US01A 261, 29 om 77 (1960); United 
States v. Kellum, 1 USCMA 482, 4 om 74 (1952). 

128. lhited States v. Mason, 40 om 1010 (AFBR 1969); United States v. 
Brunious, 49 om 102 (N01R 1974). 

129. United States v. Bays, 448 F.2d 977, 979 (5th Cir. 1971); Hanger v. 
United States, 398 F.2d 91 (8th Cir. 1968). 

130. Mil. R. Evid. 609(a). 
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MILITARY INSPECI'IONS UNDER RUI.E 313 

by· captain H. Franklin Young* 

This article is designed to acquaint defense counsel with the new 
military rule of evidence dealing with inspections and to provide a 
framework upon which motions or objections to evidence offered under that 
rule may be structured. 'Ihe admissibility of evidence obtained as a 
result of inspections obviously involves canplex and relatively unsettled 
legal issues. Although this article will not dispel the controversy, it 
will hopefully provide a useful method of analysis for addressing the 
threshold inspection issues which arise under Rule 313(b).l 

*captain Young received his Bachelor of Arts degree fran WJfford College 
and his Juris lbctor degree fran the University of South carolina. He 
formerly served as a trial and defense counsel (USATIS) at Fbrt Cbrdon, 
Georgia. He is currently serving as an action attorney at the D:fense 
Appellate Division. 

1. Mil. R. Evid. 313 provides that: 

Rule 313. Inspections and Inventories in the Armed Forces 

(a) General rule. Evidence obtained fran inspections 

and inventories in the armed forces conducted in accordance 

with this rule is admissible at trial when relevant and not 

otherwise inadmissible under these rules. 


(b) Inspections. AA "inspection" is an examination 

of the whole or part of a unit, organization, installa

tion, vessel, aircraft, or vehicle, including an examin

ation conducted at entrance and exit points, conducted as 

an incident of ccmmand the primary purpose of which is to 

determine and to ensure the security, military fitness, or 

good order and discipline of the unit, organization, instal 

lation, vessel, aircraft, or vehicle. AA inspection may in

clude but is not limited to an examination to determine and 

to ensure that any or all of the following requirements are 

met: that the canmand is properly equipped, functioning 

properly, maintaining proper standards of readiness, sea or 

airworthiness, sanitation and cleanliness, and that person

nel are present, fit, and ready for duty. lID inspection 

also includes an examination to locate and confiscate unlaw

ful weapons and other contraband when such property would 
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Pursuant to Presidential order, the new Military Rules of Evidence 
will apply in courts-martial on 1 September 1980. With few rrodifica
tions, these rules adopt the provisions in the Federal Rules of Evidence. 
Consequently, military counsel can resolve many evidentiary questions by 
referring to the large body of applicable civilian case law. However, 
the legislative carnnittee responsible for drafting the new military 
rules tailored certain provisions in order to meet the unique needs of 
the military envirorunent. Rule 313, Inspections and Inventories in the 
Armed Forces is an example: it has no counterpart in the Federal Rules 
of Evidence) 'Ihe Rule will probably generate a great deal of contro
versy; accordingly, defense counsel must be prepared to present objec
tions in a manner that will focus the military judge's deliberation on 

1. Continued. 

affect adversely the security, military fitness, or good 
order and discipline of the carnnand and when (1) there 
is a reasonable suspicion that such property is present 
in the carnnand or (2) the examination is a previously 
scheduled examination of the carnnand. kl examination 
made for the primary purpose of obtaining evidence for 
use in a trial by court-martial or in other disciplinary 
proceedings is not an inspection within the meaning of 
this rule. Inspections shall be conducted in a reason
able fashion and shall comply with Rule 312, if applic
able. Inspections may utilize any reasonable natural or 
technological aid and may be conducted with or without 
notice to those inspected. unlawful weapons, contraband, 
or other evidence of crime located during an inspection 
may be seized. 

(c) Inventories. Unlawful weapons, contraband, or 
other evidence of crlrne discovered in the process of an 
inventory, the primary purpose of which is administrative 
in nature, may be:seized. Inventories shall be conducted 
in a reasonable fashion and shall canply with Rule 312, if 
applicable. kl examination made for the primary purpose 
of obtaining evidence for use in a trial by court-martial 
or in other disciplinary proceedings is not an inventory 
within the meaning of this rule. 

2. 'Ihere may be one caveat to this statement. Under Mil. R. Evid. 
3ll(c)(2), inspections conducted by civilian agents of the federal 
government appear to be governed by federal civilian law. 
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the appropriate issues, and adequately preserve the matter for appellate 
review.3 

Rule 313 consists of three subparts. Sections (b) and (c) deal with 
military inspections and inventories, respectively, while subpart (a) 
provides for the admission of any relevant evidence discovered in canpli 
ance with the remainder of the Rule. 'Ihe Rule abandons terms such as 
"shakedown inspection" or "gate search"; indeed, even the physical acts 
of "inspecting" or "inventorying" have been renamed. 'Ihese acts are now 
collectively referred to as "examinations • .,4 Additionally, the spacial" 
limits of an inventory are not specifically delimitated in Rule 313(c); 
the provision broadly states that a camnander may inspect "the whole 
or [any elemental] part" of his canmand, to include entrance and exit 
r:cints.5 ~-

A canparison of the definitions of "inspection" in Rule 313(b) with 
"inventory" in subsection .(c) reveals that the primary purr:cse of the lat 
ter is "administrative" in nature, while an inspection must be designed 
primarily to "determine and ensure the security, military fitness or 
good order and discipline" of the persons or property examined. 6 When 
an "examination [is] made for the primary purr:cse of obtaining evidence 
for use in a trial by court-martial or other disciplinary proceedings," 

3. Counsel should review the law of military inspections and reacquaint 
themselves with its recent developnent. In this regard, see Hunt, Com
ments, Inspections, 54 Mil. L. Rev. 225 (1971); Cooke, The-Tinited StateS 
Court of M1l1tary Appeals, 1975-1977: Judicializing the M1l1tary Justice 
System, 76 Mil. L. Rev. 43, 156-161 (1977). 

4. Analysis of the 1980 l'roendments to the Manual for Courts-Martial, 
United States, 1969 (Revised edition) [hereinafter cited as MCM, 1969}, 
Appendix 18, MCM, 1969, Rule 313(b) and (c) [hereinafter cited as Arlaly
sis]. 'Ihe AnalYsis continues to adopt the r:csition that only the canmand
er-exercising authority over the person or place to be examined can 
order an inspection. See United States v. Ezell, 6 M.J. 307 (CMA 1979); 
United States v. Hartsook, 15 USCMA 291, 35 Cl1R 263 (1965). 

5. Mil. R. Evid. 313(b) and (c) [hereinafter cited as Rule]. 

6. Counsel should note that the 12 September 1979 draft of the rules 
only mentioned "military fitness" as the primary purr:cse of an inspection. 
'Ihis language was subsequently revised to include "security, military 
fitness or good order and discipline." 'Ihe Analysis does not address the 
source of the phrase "good order and discipline." It does, however, bear 
close resemblance to Article 134, Uniform Code of Military Justice, 10 
u.s.c. §934 (1976) [hereinafter cited as UCMJ]. 
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it is not a proper inventory or inspection.? Pccording to the Analysis, 
a corrunander's desire to prosecute may constitute a proper secondary 
motive for ordering an inspection, and contraband discovered pursuant to 
that examination is admissible, providing the remaining requirements of 
Rule 313(b) are satisfied.a 

Thus, Rule 313(b) specifically sanctions an inspection procedure 
which enables caumanders to "locate and confiscate" contraband. In 
contrast to the inspection for contraband described in Rule 313(b), 
subparagraph (c} addresses theseizure of contraband "in the process" of 
a valid inventory. In order to uncover contraband by means of an inspec
tion, corrananders can conduct regularly scheduled or unscheduled examina
tions. However, regardless of whether the inspection is scheduled, 
there must be a demonstration that the presence of contraband adversely 
affects military fitness within the corranand. Additionally, in the case 
of unscheduled inspections, the canmander must base the examination on 
the "reasonable suspicion" that contraband is present in the corranand.9 
The rule sanctions the use of any "reasonable natural or technological 
aid" in conducting an inspection. 'Ihus, drug detection dogs, used in a 
reasonable fashion, are legitimate inspection tools. 

'Ihe camnittee's analysis of Rule 313(b) further develops the justi 
fication and authority for inspections. Rule 313(b} is clearly a reac
tion to the lack of judicial agreement as expressed by four seyarate 
judges in United States v. RobertslO and United States v. Thanas.I 'Ihe 
drafters are reluctant to recognize the need for any express authori
zation for inspections .12 'Ihey nevertheless state that authorization 
does exist under the President's rule-making authority defined in Article 
36, U01J and his inherent powers as caumander-in-chief. Proceeding fran 

7. Mil. R. Evid. 313(b} and (c) • 

8. Mil. R. Evid. 313(b} and (c) [Analysis]. 

9. Mil. R. Evid. 313 (b}. 

10. 2 M.J. 31 (Q1A 1976). 

11. 1 M.J. 397 (Q1A 1976) • 

12. 'Ihe drafters' opinion seems to be that the creation of the armed 
forces was originally authorized by the Constitution. Because inspections 
have been historically necessary to maintain military readiness, they are 
an adjunct to the constitutional creation of the military. 
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this authority, the drafters pJsit three rationales which purpJrtedly 
demonstrate the constitutionality of military inspections: 

1. Military inspections are an adjunct of mil
itary society, which is peculiarly different from 
its civilian counterpart. Because of this and 
the manner in which the Bill of Rights applies to 
service personnel, inspections fall outside the 
scope of the Fourth Amendment's definition of 
searches.13 

2. Supreme Court decisions in analogous cases 
uphold warrantless inspections of regulated and 
specialized industries. Likewise, the military 
is subject to an equally important regulatory 
scheme which reduces the soldier's expectations 
of privacy.14 

3. 'Ihose analagous Supreme Court decisions which 
require the civilian inspector to obtain a war
rant prior to an administrative health and safety 

13. Brown v. Glines, U.S. , 100 S.Ct. , 62 L.F.d.2d 540 (1980): 
Parker v. I.12vy, 417 u.s. 733, '94"s.ct. 2547, 41 L.F.d.2d 439 (1974); Air 
Pollution Variance Board v. W=stern Alfalfa Corps., 416 u.s. 861, 94 
S.Ct. 2114, 40 L.E.d.2d 607 (1974): Hester v. United States, 256 U.S. 57, 
44 s.ct. 445, 68 L.F.d. 898 (1924). Although the t\'.O rationales that 
follow assume that inspections are "searches" within the meaning of the 
Fourth Amendment, this first rationale does not pJstulate that a service
mernber has a recognizable expectation of privacy during an inspection. 
See note 14, infra. 

14. United States v. Biswell, 406 U.S. 311, 92 S.Ct. 1593, 32 L.F.d.2d 
87 (1972); Colonnade Catering Corp. v. United States, 397 U.S. 72, 90 
S.Ct. 774, 25 L.F.d.2d 60 (1970); Cormnittee for GI Rights v. Callaway, 
518 F.2d 466 (D.C. Cir. 1975). According to this rationale, "all person
nel entering the armed forces are presumed to know" that their expections 
of privacy are minimal. 'Ihis seems incongruous with Parker v. I.12vy, 
supra, where the Court did not presume more than Article 137, U01J re
quired. 'Ihere the Court empirically examined the uniqueness of Article 
137, U01J, and its requirement to instruct enlisted personnel on the 
provisions of the Uniform Code of Military Justice. Consequently, this 
was one of the significant factors in military law which gave Captain 
I.12vy notice of criminal sanctions under Articles 133 and 134, UCMJ. 
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inspection are concerned with giving adequate and 
fair notice of the inspector's authority for, 
and the limits of, an inspection. 'Ihese con
cerns are satisfied in military society by the 
well-recognized office and function of the can
mander who orders the inspection.15 

'Ihe initial hurdle facing defense counsel is the requirement that 
notions or objections be stated with specificity.16 Counsel should 
generally proceed from the three theories that are outlined in the 
Analysis as descriptions of the interrelationship between the Fburth 
.Amendment and military inspections. 'Ihe first argLinent emphasizes the 
limited applicability of the Fburth .Amendment to members of the armed 
forces. 'Ihe drafters contend that when the restricted compass of Fburth 
.Amendment protection is balanced against the need to search, inspections 
conducted in accordance with the Rule will pass constitutional muster. 
'Ihis rationale implicitly leads to the conclusion that the servicemernber 
has no expectation of privacy during a 313(b) inspection.17 'Ihis 

15. Marshall v. Barlow's, Inc., 436 U.S. 307, 98 S.Ct. 1816, 56 L.F.d.2d 
305 (1978); Camara v. Municipal Court, 387 U.S. 523, 87 S.Ct. 1727, 18 
L.F.d.2d 930 (1967); See v. City of Seattle, 387 u.s. 541, 87 s.ct. 1737, 
18 L.F.d.2d 943 (1967); United States v. Ezell, 6 M.J. 307 (OlA 1979). 

16. A general statement of the motion or objection is no longer permitted 
unless counsel seeks leave from the court, and can dennnstrate that his 
attempts to discover the underlying facts have been futile. Consequently, 
if these pretrial efforts frustrate his ability at court-martial to 
make more than a general objection, the court may allow counsel to make 
a general motion or objection. Mil. R. Evid. 3ll(d)(3). Upon a proper 
defense showing, the government must dennnstrate the lawfulness of a 
313(b) inspection by a preFOnderance of the evidence. Mil. R. Evid. 
313(b) [Analysis]. 

17. Although they supfOrt their first rationale by citing the uniqueness 
of military society, the drafters also rely on t\'-.0 civilian cases, Air 
Pollution Board v. Western Alfalfa, supra, and Hester v. United States, 
supra, which apply the "open fields" doctrine to the Fburth .Amendment. 
If this doctrine is applied to inspections it is questionable whether an 
accused \<.Ould have standing, since the Fburth .Amendment protects only 
persons, papers and effects, not open fields. Nonetheless, it should be 
argued that a justifiable expectation of privacy limits the application 
of this doctrine. Katz v. United States, 389 U.S. 347, 88 S.Ct. 507, 19 
L.F.d.2d 576 (1967). Furtherrrore, if this first rationale is valid, then 
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poses two separate, but related problems: standing ,18 and equating 
the intrusion with a search capable of triggering constitutional safe
guards. 

'lhe defense counsel should contend that an inspection is an intru
sion into an area in which the accused has a justifiable expectation of 
privacy. If the accused does possess a reasonable expectation of privacy 
in the person, place, or property searched, he has standing to object.19 
'lhe problem, of course, is in isolating and justifying the expectations 
of privacy. Inspections conducted pursuant to Rule 313(b) will probably 
be directed at living areas. At least two principles appear to supp::>rt 
the notion that a servicemernber' s expectation of privacy would be impinged 
under such circumstances: 

(1) The servicemernber inherently retains certain 
justifiable expectations of privacy and cannot be 
said to have shed his Fourth Amendment protections 
by entering the armed forces. 

(2) By providing a living area and the means of 
securing personal belongings, the government has 
fostered expectations of privacy. 

Under the first principle, counsel should argue that the Fourth Amend
ment's application to all persons, including members of the armed forces, 

17. Continued. 
there would be no need to explicitly cite Presidential p::>wer as the 
authority for inspections; for until a government agent intrudes into an 
area where there is a justifiable expectation of privacy, there is no 
need to question his authority to do so. United States v. 'lhomas, 1 
M.J. 397, 400 (CMA 1976) (Cook, J.). 

18. Mil. R. Evid. 3ll(a) (2) states that an accused must have an "adequate 
interest" in the person, place or property that is searched, seized or 
presumably "examined." Counsel should be aware of the recent demise of 
the "autanatic standing" 'rule. United States v. Salvucci, 27 Crim. L. 
Rptr. 3241 (Sup. Ct. 25 June 1980); see also Rawlings v. Kentucky, 27 
Crim. L. Rptr. 3245 (Sup. Ct. 25 June 1980-). 

19. Id.; see also Katz v. United States, supra; United States v. Si.rnrrons, 
22 USCMA 288, 46 CMR 288 (1973). 
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is clear beyond cavil.20 Although the United States Supreme Court may 
recognize a relaxed application of the Bill of Rights to servicemem
bers, 21 the milita~ courts continue to recognize justifiable expecta
tions of privacy.2 Furtherrrore, the government must establish that 
military exigencies justify a different application of constitutional 
protections.23 Counsel should submit that the sacrifice of all justi 
fiable expectations of privacy is too high a price to pay for the privi
lege of serving one's country.24 

The second proposed argument focuses upon the manner in which gov
ernmental actions foster expectations of privacy. 'Ihe opinion in United 
States v. Katz, supra, indicates the difficulty in determining whether 
an expectation of privacy in a particular area is justifiable. However, 
defense counsel can employ Justice Harlan's t~pronged test,25 and 

20. See United States v. Jacoby, 11 US01A 428, 29 CMR 244 {1960); United 
States v. Brown, 10 US01A 482, 28 01R 48 {1959); United States v. Florence, 
1 US01A 620, 5 01R 48 { 1952) • It also seems clear that the first rationale 
expounded in the Analysis does not question the Fburth Amendment's appli 
cation to military personnel. 'Ihe first rationale w:::>uld simply put inspec
tions outside the scope of the Fburth Amendment's protection altogether. 

21. See Parker v. Ievy, supra; Middendorf v. Henry, 425 U.S. 25, 96 
S.Ct. 1281, 47 L.F.d.2d 556 {1976) ~ Schlesinger v. Councilman, 420 U.S. 
738, 95 s.ct. 1300, 43 L.F.d.2d 591 {1975). 

22. 'Ihe Anny Court of Military Review continues to recognize the accused's 
expectations of privacy in his living area even though it may thereafter 
find the intrusion to be reasonable. See United States v. Lopez, 6 M.J. 
981 {A01R 1979); United States v. Hines, 5 M.J. 917 {A01R 1978). 

23. Courtney v. Williams, 1 M.J. 267 {01.A 1976). 

24. See United States v. Kinane, 1 M.J. 309 {1976); United States v. 
Brown, 10 US01A 482, 28 01R 48 {1959). en this same basis, the first 
rationale in the Analysis is questionable because it equates inspection 
in highly regulated industries with intrusions upon individual expecta
tions of privacy. 'Ihe Anny Court of Military Review corrnnented on tw:::> of 
these regulated industries cases in United States v. Tate, 50 01R 505 
{A01R 1975) and stated that "it w:::>uld be hollow to speak of consent even 
in a Volunteer Anny." 

25. See United States v. White, 401 U.S. 745, 91 S.Ct. 1122, 28 L.F.d.2d 
453 {1971). 
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catalogue the ways in which the military organization nurtures individual 
privacy expectations; the provision of semi-private living quarters for 
service personnel is one example.26 '!he physical characteristics of the 
accused's living area will presumably be relevant to the court's assess
ment of the reasonableness of a privacy expectation in a particular 
case. '!he soldier's expectation of privacy will certainly be greater in 
a private one-man room than in an open bay area shared with three other 
soldiers.:27 M:>reovet, items which are not intended for purely personal 
use are probably more susceptible to examination by the government.28 
Nonetheless, it is precisely those areas reserved for the individual's 
private use which create an expectation of privacy.29 

Olce counsel has established a basis for the accused's expectations 
of privacy, he should contest whether Rule 313 (b) is a valid "procedure" 
or "mode of proof" under the Presidential powers granted by Article 36, 

26. As noted by dicta in United States v. k.!ams, 5 US01A 563, 570, 18 
om 187, 194 (1955): "[g]enerally a military person's place of abode 
is the place where he bunks and keeps his few private possessions. His 
home is the particular place where the necessities of the service force 
him to live. 'Ibis may be a barracks, a tent, or even a fox hole. What
ever the name of his place or abode, it is his sanctuary against unlawful 
intrusion; it is his 'castle. ' " See United States v. Lopez, supra; United 
States v. Hines, supra; but see United States v. Miller, 1 M.J. 367 (01A 
1976) (Cook, J., dissenting). 

27. Counsel should closely examine how courts have approached the manner 
in which living arrangements affect expectations of privacy. See United 
States v. Miller, supra; United States v. Webb, 4 M.J. 616 (Nom 1977). 
Furthermore, the proxlffil ty of the unit to the battle area or the particular 
mission of the unit may have a significant impact on reducing expectations 
of privacy. See, e.g., United States v. Mitchell, 3 M.J. 641 (Aom 1977); 
United States v. Webb, 4 M.J. 616 (Nom 1977). 

28. United States v. Sirmrons, supra (gas can mounted on a jeep); United 
States v. 'Weshenfelder, 20 US01A 416, 43 CMR 256 (1971) (government desk); 
United States v. McClelland, 49 om 557 (Aom 1974) (government-issued 
briefcase) • 

29. See United States v. Adams, supra; United States v. Roberts, supra 
(Perry, J. ) • 
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UCMJ. 30 'Ihus, Article 36, UCMJ, is not a blanket grant of authority 
for the President to enact matters of substantive law or rules which 
w:>uld limit the application of matters of substantive law to military 
members.31 MJreover, the President, in the exercise of his authority, 
cannot contravene either the Constitution or the u011.32 'Iherefore, 
insofar as Rule 313(b) is a Presidential attempt to limit the boundaries 
of the Fburth .Amendment's application to service members, it is ultra 
vires. 

Counsel should then argue that the Fburth .i"imendment' s protections 
apply to governmental intrusions regardless of whether the intrusion is 
motivated by prosecutoria133 or purely administrative purposes.34 'Ihis 
is not to say that the corranander's motivation in ordering an inspection 
will have no impact on the outcome of a defense motion. 'Ihis rationale 
does recognize, however, that motivation alone is merely one factor in a 

30. It is well settled that a valid provision in the Manual for Courts
Martial has the force and effect of law. See United States v. Kinane, 
1 M.J. 309 (G1A 1976); United States v. MJntganery, 20 USCMA 35, 42 01R 
227 (1970). 

31. See United States v. Washington, 1 M.J. 473, 475 n.6 (CMA 1976) 
(Perry, J.) 

32. Article 36(a), UC11J. See also United States v. Kelson, 3 M.J. 139, 
141 (Q1A 1977); United States V:-WJrley, 19 USG1A 444, 42 01R 46 (G1A 
1970). 

33. camara v. Municipal Court, supra; See v. City of Seattle, supra; 
canpare Wyman v. James, 400 U.S. 309, 91 S.Ct. 381, 27 L.Ed.2d 408 (1971). 

34. United States v. Lange, 15 USCMA 486, 35 CMR 458 (1965) and United 
States v. Grace, 19 USG1A 409, 42 01R 11 (1970) point out precisely how a 
carrnander' s purpose can alter an inspection's characteristics. If the 
corranander' s "purpose" was to determine the fitness of persons, property 
or equipnent, the inspection need not be premised on probable cause. en 
the other hand, if the corranander sought to discover evidence of crime by 
means of inspection, the inspection was regarded as a "search." United 
States v. Lange, supra. Furtherrrore, the discovery that a particular 
soldier was in possession of drugs during the search w:>uld not necessarily 
alter the bona fides of the original inspection. United States v. Grace, 
supra. 
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very canplex and as yet uncertain rule.35 'Ihus, counsel must urge the 
court not to endorse the view that a regularly-scheduled inspection, 
with drug-detection dogs, of open lockers in a barracks with semi-private 
roans, will necessarily satisfy the Fourth Amendment. 

Under the proper test, the court must balance the nature and scope 
of the intrusion against the need to search.36 'Ihe potential detriment 
to the unit, the manner in which the examination was scheduled, and the 
presence of "reasonable suspicion" are factors which can interplay in an 
equation to determine the reasonableness of the intrusion.37 Admittedly, 
this type of balancing test does not precisely follow Rule 313(b)'s rules 
for admissibility of drugs or other evidence of crime sought in a contra
band inspection. A strict interpretation of Rule 313(b) ~uld require the 
government to demonstrate either a detriment to the unit in combination 
with a regularly-scheduled inspection for contraband or an unscheduled 
contraband inspection based on reasonable suspicion.38 However, careful 
reading of the case law cited in the Analysis shows that courts are 
applying a balancing test, and are not rigidly relying on the caumander's 

35. Id. A number of cases indicate that a canmander's motivations for 
ordermg an inspection are usually mixed; See, e.g., United States v. 
Tates, supra; United States v. Smith, 48 Q1R 155 (A01R 1974); United 
States v. Ramirez, 50 01R 68 (N01R 1974). By contrast, the Analysis 
postulates that "cornnanders are ordinarily more concerned with removal 
of contraband fran units • • • than with prosecution." Certainly this 
aspect of the Rule will not promote any greater candor fran cornnanders 
who testify as to the nature and priority of their motivations. See 
United States v. 'Ihanas, supra (Fletcher, J., concurring in the result). 

36. carnara v. Municipal Court, supra; Terry v. C11io, 392 U.S. 1, 88 
s.ct. 1868, 20 L.F.d.2d 889 (1968). 

37. Id. 

38. According to the Analysis, "reasonable suspicion" is a minimal re
quirement; it appears self-explanatory. Reasonable suspicion is a pre
requisite only when the contraband inspection has not been previously 
scheduled. 'Ihe lack of scheduling and the presence of reasonable sus
picion may be t~ factors which indicate that the inspection was primarily 
motivated by a prosecutorial aim. See United States v. Hayes, 3 M.J. 
672 (A01R 1977). 
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motivations or the scheduling of the inspection.39 r-breover, following 
the fragmented decisions in Roberts and Thanas, the Arrrrj Court of Peview 
apparently remains devoted to a balancing test.40 

'Iherefore, given the framew:::>rk of Rule 313(b) and the test which must 
be applied by the court, defense counsel should first demonstrate his 
client's expectations of privacy. He must then be prepared to effectively 
cross-examine government witnesses who are called to establish the para
meters for a contraband inspection under Rule 313 ( b). In either scheduled 
or unscheduled examinations, the trial counsel must demonstrate how the 
presence of contraband adversely affects the security, military fitness 
or good order and discipline of the unit. Here, the size of the unit, 
its mission and readiness capabilities, the number of personnel suspected 
of p:>ssessing the contraband, and the suspected quantity of contraband 
are im:r;x:>rtant factors. 41 ~pending on these and other considerations, 
the government may be presented with a difficult burden of showing how 
the off-duty use of marijuana is more detrimental to the unit's capabil 
ities than off-duty use of alcohol, particular1 y where the defense can 
document wide-spread alcohol abuse. 42 If the inspection is scheduled 

39. Of the three rationales used by the drafters to supp:>rt the consti 
tutionality of Rule 313(b), the last tw:::> assune that an inspection may be 
a search within the meaning of the Fourth Amendment. 'Ihe drafters then 
p:>sit that these "searches" are reasonable under either of tw:::> rationales. 
The first rationale is heavily reliant on Corrrnittee for GI Rights v. 
Callaway, supra, which employed the balancing approach reccmnended here. 
The second rationale is also dependent up:>n case law which adopts a 
balancing test. Camara v. Municipal Court, supra: see also United States 
v. Roberts, supra (Cook, J., dissenting). Examinations at entry and 
exit :r;x:>ints have been treated in the same fashion. See United States v. 
Poundstone, 22 USCl-'IA 277, 46 CMR 277 (1973). 

40. See United States v. Hayes, supra: United States v. Hay, 6 M.J. 654 
(ACMR 1977): United States v. Mitchell, 3 M.J. 641 (ACMR 1977). 

41. 'Ihe Analysis spec~f ically treates the testinony of those "within the 
chain of c;anmand" as "w:::>rthy of great weight." See Mil. R. Evid. 313 
[Analysis]. 

42. In this regard, the Analysis recognizes that the type of drug in
volved may be relevant in demonstrating the "user's ability to perfonn 
duties without impaired efficiency." Furthermore, the presence or absence 
of unit regulations governing the p:>ssession of alcoholic beverages, 
fireanns, etc. in the barracks may have a - significant impact on the 
viability of this type of argument. 
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to coincide with a recurring event (~ "reasonable suspicion" need 
not be shown), counsel should determine when it was initially scheduled 
and whether a pattern of previous inspections verifies its "regularity." 

Preparing a challenge to the "reasonable suspicion" standard for 
unscheduled inspections will probably be difficult. It is suggested 
that counsel closely investigate the source of the information which 
gives rise to the suspicion~ 'Illus a challenge may be raised against 
information obtained fran an informant,43 or drug detection dog44 or as 
a result of weak circumstantial factors. If the caranander himself has 
been involved in garnering the facts giving rise to the suspicion, he 
may be disqualified fran ordering the contraband inspection. 45 It is 
unlikely that arguing a camnander's subjective motivations or priorities 
will prove productive;46 however, other objective facts may belie a 
primarily prosecutorial goal.47 

43. Spinelli v. United States, 394 U.S. 410, 89 S.Ct. 584, 21 L.E.d.2d 
637 (1969); .Aguilar v. Texas, 378 U.S. 108, 84 S.Ct. 1509, 12 L.E.d.2d 723 
(1964). 

44. 'Ille courts have yet to decide whether use of a drug detection dog is 
merely 	a tool which extends the human senses, see Mil. R. Evid. 313(b) 
[Analysis]; United States v. Roberts (Cook, J., dissenting); .cf: United 
States v. Unrue, 22 USQ1A 466, 47 CMR 556 (1973), but see United States 
v. Katz, supra; whether the use of a dog is a search to which the reason
ableness standard will apply, cf: United States v. Unrue, supra; United 
States v. Bronstein, 521 F.2d 459 (2d Cir. 1975) (Mansfield, J., concur
ring) ; or whether the use of the dog is a search per se which requires a 
showing of probable cause. United States v. 'lbanas~ supra (Ferguson, 
J., dissenting). respite this difference of judicial opinion, the courts 
also will have to decide whether the drug detection dog must demonstrate 
its reliability prior to an examination for . contraband. See United 
States v. Ponder, 45 CMR 428 (ACMR 1972). 

45. Camara v. Municipal Court, supra; United States v. Ezell, supra. 

46. Seefootnote 29, supra. 

47. 'Illus, counsel should investigate the manner of inspection and deter
mine if all buildings, persons, living areas, equipnent and belongings 
were inspected in the same fashion. Often there are canmand briefings 
prior to inspections or standard operating procedures which describe 
inspection techniques. It is also important to determine what control 
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Conclusion 

In conclusion, defense counsel should argue that all inspections 
for contraband are intrusive searches for evidence of crime.48 Counsel 
should maintain that the "security, military fitness or good order and 
discipline" of a unit is a function which invariably produces evidence 
of crime; in the case of Rule 313b, the inspection is an explicit exam
ination for that evidence. Hence,-the underlying purpose of all contra
band inspections is to deter or prevent possessory violations by means 
of criminal sanction. Insofar as it establishes the camnander's motiva
tions as the only limitation on the exercise of his power to inspect, 
Rule 313{b) arguably misconstrues the Fburth Amendment. 'lhus, in order 
to protect individual's expectation of privacy, the Fburth Amendment 
acts as an "independent limitation on the exercise of federal power11 49 

·and supp::>rts an exclusionary rule to deter unreasonable intrusions into 
privacy.SO 'lherefore, in order to limit the potential for abuse, the 
canmander's power to inspect for evidence of crime should be considered 
a function of his ability to demonstrate a significant adverse impact 
upon his unit caused by the presence of the contraband. If this fonnula 
is followed, the burden of demonstrating either a sufficiently adverse 
impact or the existence of reasonable suspicion will increase in propor
tion to the severity of the intrusion into privacy. 'Ibis, then, should 
be the defense counsel's paramount purpose: to require the government to 
justify all such inspections, instead of allowing the broad language of 
the rule to serve as an automatic imprimatur upon such practices. 

47. Continued. 

was placed on inspecting personnel and to discover whether the individuals 

were required to open their lockers beforehand. Furthermore, the utiliza

tion or presence of military police during the inspection may be extreme

ly important. See United States v. Cbldfinch, 41 CMR 500 {ACMR 1969). 


48. United States v. Roberts, supra {Perry, J.); cf. United States v. 
Lange, supra; United States v. Grace, supra; United States v. Coleman, 32 
CMR 522 {ABR 1962). 

49. Hunt, .comments, Inspections, supra note 3, at 242-243. 

50. Bivens v. Six Unknown h}ents, 403 U.S. 338, 91 S.Ct. 1999, 29 L.Ed.2d 
619 {1971). 
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"SIDE BAR" 


or 


fbints to fbnder 


1. ACCEPI'ANCE OF NONJUDICIAL PUNISHMENT. 


Defense counsel should consider the constitutionality of government 
attempts to change the nature (and often increase the severity) of the 
charges referred to trial after an accused declines nonjudicial punish
ment. Defense counsel sometimes indirectly foster this practice by 
encouraging servicemembers to accept nonjudicial punishment since the 
charges at trial could be significantly different, more serious, or 
more numerous than those alleged on the DA Form 2627. Consequently, an 
accused who w::>uld otherwise exercise his right to trial may, in some 
cases, be deterred from doing so. Conversely, a soldier who does 
exercise his right to trial may face different and more serious charges 
as a result. In such cases, counsel should consider assuming an aggres
sive posture at trial and attempt to eliminate such practices. 

'Ihree areas to explore include the accused's right to due process, 
the proscription of vindictive government action, and the invalidity of 
a coerced waiver of the right to trial. 'lhe argt.nnent that a waiver was 
coerced might be raised to exclude a technically correct DA Form 2627. 
Several federal court decisions support the argument that changes in 
the nature of charges cannot be constitutionally effected subsequent to 
a demand for trial.I 'lhe cases hold that an accused's due process rights 
are violated by governmental action which chills his opportunity to 
exercise legal rights. In North Carolina v. Pearce, the Supreme Court 
noted that fear of vindictiveness may deter a defendant from exercising 
his right to appeal or collaterally attack his conviction, 2 when a 

1. 1-brth Carolina v. Pearce, 395 U.S. 711, 89 S.Ct. 2072, 23 L.F.d.2d 656 
(1969), Blackledge v. Perry, 417 U.S. 21, 94 S.Ct. 2098, 40 L.F.d.2d 128 
(1974), United States v. Jamison, 505 F.2d 407 (D.C. 1974) and United 
States v. D' Alo, 27 Cr.L.Rptr. 2105 (D.C. RI 1980). See also United 
States v. Ruesga-Martinez, 534 F. 2d 1367 (9th Cir. 1976 ~Un1ted States 
v. DeMarco, 550 F.2d 1224 (9th Cir. 1977); Cllaffin v. Stynchcanbe, 412 
u.s. 17, 93 s.ct. 1977, 36 L.F.d.2d 714 (1977). 

2. 'Ihe Court held that an accused could not be subjected to a sentence 
greater than adjudged in his initial trial when he successfully argued 
for a new trial on appeal and was retried. 
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retrial may well entail a nore severe sentence than that originally 
oojudged. 'llle Supreme Court Is decision in Blackledge may be useful to 
defense col.lllsel who are addressing this issue. In Blackl~e, the ac
cused was convicted of misdemeanor assault in a N:>rth Caro ma district 
court. Vllen the accused exercised his statutory right to a trial de 
novo in the superior court, he was charged with 'felony assault arrl was 
convicted .3 'llle Supreme Court stated that, notwithstanding the absence 
of governmental vindictiveness in substituting the nore serious charge, 
the accused's right to due process was abridged because such action 
deters the exercise of a statutory right. 

In Jamison, the court held that the accused's due process rights 
were violated by the government's amendment of the charge fran second to 
·first degree murder folloWing a successful defense notion for a mistrial. 
In D'Alo, a recently decided case, a court again awlied the due process 
rationale arrl dismissed the accused's information, holding that the 
government l.lllconstitutionally amended the charge against the accused 
fran manufacture to sale of COl.lllterfei t slLgs in a superseding inforrna
tion4 after the accused was granted a mistrial.s 'llle court stated 
that victimizing a defendent for successfully pursuing a legitimate 
trial tactic abridges the constitutional guarantee of due process, which 
protects a defendent fran apprehensiveness over retaliatory measures. 
'!he defendant cannot be penalized for exercising his constitutional right 
to trial. 

Since an ace.used cannot be punished by the government for exercising 
a legal or statutory right, the military practice of "uping the ante" 
when an accused refuses nonjudicial punishment may be l.ll1constitutional1 
that action arguably dissuades servicemen fran exercising their statu
tory rights. Ibwever, these decisions do not affect the government's 
right to bring additional charges for subsequent acts of misconduct or 
acts unknown or l.lllsubstantiated to the camiaOOer at the time nonjudicial 

3. District courts in N:>rth Carolina are canprised only of a judge1 
they operate under a statutory limitation as to the maximun i.Jntx>sable 
pl.lllishment, and no record of trial is prepared, since no court refX)rter 
is present. N:>rth Carolina statutes provide that an accused convicted 
in a district court has an absolute right to a trial de novo in the 
Superior Court. See.. N.C. Gen. Stat. §§7A-290, 15-177.1. - 

4. '!he slugs were designed to be used in place of lawful coin in vending 
machines. 

5. In granting the mistrial, the judge also opined that the goverrunent's 
case showed sale but not manufacture of sll.gs. 
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punishment is offered. M::>reover, acts of misconduct which are known to 
the carmander and upon which he initially refrains fran acting appear to 
fall within the constitutional prohibition. 

In United States v. Griffin, 27 Cr. L. Rptr. 2052 (9 CA 1980). 'lhe 
court stated that where there is an appearance of vindictiveness in 
bringing charges the burden is up::m the goverrunent to show that its 
decisions were justified by independent reasons. Further, the court 
stated that the trial judge should rule on such notions, in order to 
preclude an improperly motivated prosecution. 

'lhis issue is presently pending before the kcrrry Court of Military 
Review in United States v. Bass, CM 438898 (AOC: CPI' Nagle). In that 
case the accused, who was initially charged with rape, was offered an 
Article 15 for wrongfully taking a v.oman into his barracks after the 
staff judge advocate and the brigade canmander detennined that the rape 
charge could not be substantiated. 'lhe accused declined the Article 15. 
Without any additional evidence, the rape charge was reinstated, and 
the accused was tried and convicted of that offense by general court
martial. 'lhe defense counsel testified that the staff judge advocate 
told him the decision to refer the case to a general court-martial was 
pranpted by Bass' refusal to accept the canrnand's offer of nonjudicial 
punishment. ~fense counsel who pursue this issue at trial should ensure 
that all pertinent facts are set forth on the record, in order to preserve 
the matter for appeal in the event of a conviction. In this connection, 
counsel should ascertain the canrnander's rrotive for altering the charges. 

2. CCUNSEL ADE~ACY AND RUIE 103. 

Adequate representation is an ever-present concern of defense coun
sel arrl should becare increasingly compelling with the adoption of the 
Military Rules of EVidence. For example, Rule 103 states that failure 
to object to the admission or exclusion of evidence waives any error, 
unless the error involves constitutionally imposed requirements. Under 
prior military law as interpreted by the Court of Military Appeals, the 
responsibility of insuring adequate representation for an accused ulti 
mately rested with the military judge. United States v. Graves, 1 M.J. 
50 (CMA 1975). Accdrdingly, in many instances where counsel faltered 
and the judge failed to intervene, the latter was alleged to have erred. 
'lhe new rules relieve the trial judge of this onerous burden, and return 
it to the defense counsel, where it arguably belongs. 'lhe shift in 
military law will be attended by a greater scrutiny of defense counsel's 
actions at trial and a correspondingly greater potential for allegations 
of inadequate representation. 
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In United States v. Brown, 48 U.S.L.W. 2698 (D.C.C.A. 1980), the 
Circuit Court of Appeals for the District of Columbia rendered a signifi 
cant decision which establishes three prerequisites for meeting the 
constitutional error requirement necessary to raise, on appeal, notions 
or objections not raised at trial. First, the evidence of record must 
suggest the validity of the absent notion or objection. Second, coun
sel's failure to raise the issue must amount to an error affecting sub
stantial constitutional rights. Finally, the error must be prejudicial. 
With regard to the first factor, the court concluded that determining 
the validity of the unwaived notion or objection involves an application 
of the "sane evidence" rule. If the evidence of record suggests alter
nate interpretations which are not clearly erroneous and could have 
resulted in a sustained objection or exclusion of an item of evidence, 
the test is met. From Brown, it appears that the alternate conclusions 
need not be nore persuasive or probable than the theory advanced for the 
admission of the questionable testirrony or evidence at trial: if the 
alternative theory amounts to little nore than a mere :E,X>ssibility, the 
requirement is met. 

A judicial determination that substantial constitutional error exists 
is, in reality, an assessment of counsel's adequacy. 'lhe court, noting 
that assistance of counsel is a necessary safeguard for insuring funda
mental rights of life and liberty,6 stated that, notwithstanding a gen
erally CXJmpetent perfonnance, counsel may fail to present a substantial 
constitutional claim through oversight or ignorance. 'lhe court concluded 
that bindin:J the defendant to the materially deficient judgment of his 
attorney was a senseless penalty, since nost defendants lack the legal 
sophistication to nonitor their attorneys' perfonnance.7 'lhe court 
attached great significance to counsel's inability to derronstrate tacti 
cal reasons for failing to raise a notion which would not jeopardize the 
defense strategy.a In short, if a notion has validity and counsel fails 
to raise it without a tactical justification, a charge of inadequate 
representation may lie and the constitutional error requirement will be 

6. Johnson v. Zerbst, 304 U.S. 458 (1937). 

7. 'lhe Court of Military Appeals in United States v. Rivas, 3 M.J 282 
( Q1A 1977 ) announced the same standard for evaluating counsel adequacy. 

8. 'lhe defendant in Brown suggested a suppression notion to preclude 
admission of the heroin for which he was convicted. Counsel did oot 
make the notion, concluding on the basis of research completed in connec
tion with another case that it was spurious. 
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met. 'lhe court conclooed that prejudice exists if there is a reasonable 
~sibility that the disputed evidence or procedure affected the trial's 
outcane. According to the court in Brown, a "reasoriable possibility" of 
prejooice exists if a rrotion or objection mib!et have been successful1 it 
is not necessary to show that it ~uld have n sustained. 

Because the accused may no longer be. able to rely upon jooicial re
sponsibility for insuring a fair trial, his search for relief may neces
sarily inclme an attack upon his counsel. o.ir experience at mo has 
been that an accused will rrost frequently make allegations of inadequacy 
against his trial defense counsel in the following areas: refusal or 
failure to call witneses requested by the client1 failure to investigate 
or present a defense or objection suggested by the client1 failure to 
permit the client to testify in his own behalf1 and coercing the client 
to plead guilty. It is inp:>rtant, therefore, that counsel take precau
tionary measures to insure ccmpetent representation and preserve documen
tation capable of proving it. Counsel should recognize that each case 
presents different factual patterns and requires individualized research, 
and emphasize issues suggested by the client. 'Ihe courts appear to be 
much less forgiving of those attorneys who fail to raise arguably merito
rious issues suggested by an accused. See United States v. oakle_y, 25 
QfR 624 (ABR 1957). Counsel should maintain case files and pay particular 
attention to discussions with the client and research on rrotions and 
objections, since a well-maintained system of record keeping constitutes 
the best defense against subsequent client attacks on adequacy. 
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US01A WA'IOI 

W"lile the Court of Military Pppeals continues to grant a large 
number of cases for review, the variety of granted issues decreased 
in June. 'lbree cases, t\\O of which involve Fourth Miendment problems, 
are of particular interest and are rei:;orted below. 

cn1PELLING '!HE ATIENDANCE OF WITNESSES 

United States v. Roberts, ~. granted, 9 M.J. 122 (Cl1A 1980) , 
gives the Court another opi:;ortunity to examine the parameters of 
Article 46, 'IJ:MJ, and the holding in United States v. Boone, 49 
om 709 (ACMR 1975) that civilian witnesses 1n the United States 
cannot be canpelled to attend a court-martial in Europe. Sergeant 
Roberts was convicted of aggravated assault by intentionally inflict 
ing grievous l:x:x3ily hann on his wife. '!he government contended that 
after disanning his knife-wielding si:;ouse, SGI' Ibberts intentionally 
slashed her throat. Mrs. Ibberts gave the CID an oral statement, but 
refused to sign it when it was reduced to writing, and subsequently 
she departed the Federal ReµJblic of Gennany for the United States. 
All attempts to have Mrs. Ibberts make a s\\Om statement, dei:;ose 
her, and retum her to Gennany for trial were unsuccessful. '!he 
military jmge also denied the defense counsel's motion for a change 
of venue to the United States where Mrs. Roberts could be subi:;oenaed. 
'lbe defendant maintained in t\\O pretrial statements that after he 
wrested the knife fran his wife, he swung it at her. However, he 
didn't know if he actually cut her. 'lbere were no other eyewitnesses 
to the incident. Since she was the alleged victim, the defense 
contended that her testim:my was material and, based on subsequent 
conversations wtih her husband, it might prove to be exculpatory. 

Also at issue in Roberts is the admissibility of Mrs. Rober.ts' 
out-of-court statements to the effect that she had been cut by her 
husband. After the affray, Mrs. Ibberts went to a neighbor's apart 
ment for help. 'lbe neighbor administered first aid and called the 
military i:;olice and local dispensary, and then asked Mrs. Roberts 
"who had done this to her." '!he military judge allowed her resi:;onse 
to this question into evidence as an "excited utterance" exception 
to the hearsay rule. 

SEAROI AND SEIZURE 

United States v. Wallace, ~· granted, 9 M.J. ·- (01A 26 June 
1980) , presents three Fourth Miendment prOblems in a typical factual 
setting. Pursuant to infonnation fran a reliable infonnant that the 

236 


http:Rober.ts


accused had been seen with drugs in the barracks, the canpany carmarrler 
proceeded to search Specialist Four Wallace. Finding Wallace and a 
canpanion walking down the barrack stairs, he directed them back to 
their roan. 'Ihere the caranander informed the t\-.0 that they were 
suspected of _[X)ssessing drugs and announced that he was going to 
search their person, clothing, and wall lockers. He then asked for 
and received the'ir consent to search. M=thamphetamine was found 
in the vest of a suit which Wallace was carrying over his shoulder. 

l:);?fense counsel at trial and on appeal argued that the consent 
was coerced since it was given only after the caranander announced 
his intention to search. At trial, the judge ruled that the consent 
was valid. 01. appeal, the Arrrrj Court of Military Review found it 
unnecessary to address the validity of the consent. United States 
v. Wallace, SFCM 14075 (AG1R 1979), rrerro opinion at p.2 • .Additional
ly, both the trial and appellate courts determined that the search 
of Wallace was valid since it was incident to his apprehension. 
l:);?fense appellate counsel contend on further appeal to the Court of 
Military Appeals that the apprehension was unlawful. 'M'lile the 
informant previously had provided correct information, he had also 
given erroneous tips. Since the company ccmnander had no personal 
knowledge of Wallace's alleged criminal activity, the apprehension 
was not based on probable cause. 

'Ihe serviceperson's right of privacy in his barrack roan will 
again be examined in United States v. Lewis, 8 M.J. 754 (A01R 1979), 
cert. filed, 8 M.J. 241 (Cl1A 1980), pet. granted, 9 M.J. 147 (01A 
1980). Specialist Four Lewis was convicted of .[X)ssessing heroin. 
His conviction was reversed by the Army Court of Military R=view 
because the government failed to establish a proper chain of custody 
over the heroin, which was seized incident to Lewis' a:i::prehension. 
In reaching this holding, AG1R found United States v. Porter, 7 M.J. 
32 (01A 1979), controlling, and its ar;:plicatlon retroactive to the 
date of the Court of Military Appeals decision in United States v. 
Nault, 4 M.J. 318 (Q1A 1978). 'Ihe Judge .Advocate General certified 
Lewis to 01A on the question of Porter's retroactivity. 

On appeal to the military's high court, the defense contended 
that SP4 Lewis' apprehension was fatally tainted by evidence of 
wrongdoing obtained in contravention of the soldier's right to 
privacy. In an attempt to locate a fellow soldier and inform him 
about guard duty, a SGl' Cllestnut went to SP4 Lewis' barrack roan. 
'M'len there was no res.[X)nse to Chestnut's knock, he became suspicious 
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since he heard conversation within the roan and, despite a unit SOP 
to the contrary, the door was locked. SGI' Cllestnut proceeded to a 
vantage rx:>int outside the building where he could peer through the 
room's window and observe any activity in the rcx::rn. Although the 
curtains to the roan were fully drawn, there were open spaces ap
proximately t~ inches wide at the sides and bottan where the cur
tains failed to meet with the window. 'Ihrough these cracks, SGl' 
Cllestnut observed three people cutting, dividing, and packaging a 
white rx:>vrlery substance. 'Ihe sergeant immediately rerx:>rted his 
observation to his chain of carunand. After the battery canmander 
and four other officers and NCOs peered through the curtained window 
and observed the suspected dng operation, the camnander entered 
the roan and apprehended the occupants. When the accused was escort
ed into the hallway, he attempted to throw a packet containing heroin 
into a trash can. 'Ihe packet fell to the floor, and was immediately 
retrieved by the investigating military rx:>liceman. 'Ihere is no 
question that if the apprehension were lawful, the seizure of the 
suspected heroin, found in plain view, was also permissible. 

At trial, the military judge found no invasion of the accused's 
right of privacy, and denied the defense motion to suppress. He 
opined that if Specialist lewis wanted more privacy than that afford
ed by the drawn curtain, he should have put a blanket over the window 
to close the sides and bottom from public view. en appeal, the 
defense contends otherwise, and maintains that by locking his door 
and drawing the curtain, the accused did everything that was reason
ably expected in order to maintain the privacy of his "home. 11 Since 
Sergeant Cllestnut testified that his decision to peer into the roan 
was prompted by suspicion and was not inadvertent, and since his 
testimony revealed that one had to be within three feet of the window 
before it was rx:>ssible to see what was transpiring in the room, the 
defense maintains that the sighting cannot be subsumed under the 
plain view exception to the Fburth .Amendment; because the soldier's 
expectation of privacy was violated, the fruits of this conduct must 
be suppressed. 

REroRl'ED ARGUMENI'S 

Self - Incrimination; Search and Seizure 

'Ihe manner in which Article 31, UQ1J, affects the admissibility 
of blood alcohol tests received renewed attention in United States 
v. Armstrong, pet. granted, 7 M.J. 41 (CMA 1979), argued 10 June 1980. 
In the month's-riveliest and perhaps most far-reaching argument, ap
pellate counsel addressed the issue under present law as well as the 
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future effect of ~le 312(d), MRE. Specialist Five Armstrong was 
convicted of reckless driving resulting in injury, involuntary man
slaughter, and p:>ssession of marijuana. After the car which he 
was driving struck a parked truck trailer, the accused was taken to 
a hospital. He was informed that he was suspected of driving under 
the influence of alcohol and that he had a right to remain silent. 
'!he accused was then told that if he did oot subnit to a blood alcohol 
test, German p:>lice could take him to a medical facility where blood 
could be extracted by force, if necessary. At trial, the military 
judged ruled that SPS Armstrong had not waived his Article 31 rights, 
but determined that there is no requirement to give Article 31 warn
ings prior to obtaining a blood sample. '!he test results, admitted 
at trial, showed 1.1 milligrams per deciliter of alcohol in his 
blood. After the accused's autarobile was towed by German p:>lice to 
a guarded impoundment lot, the car and its contents were subjected 
to a joint "inspection" by military p:>liceman and the German inp:>und 
lot custodian. Specialist Armstrong's jacket was rerroved fran under
neath a seat. '!he investigating officials discovered a foil cube 
containing marijuana in the pocket. 

Dlring argument, defense appellate counsel p:>inted out that the 
warnings administered to the accused were clearly inadequate because 
SPS Armstrong was oot advised of his right to counsel, and because 
of the threat to have blood extracted by the Gennans if he withheld 
his consent. Both government and defense counsel recognized that 
United States v. ~ire, 9 USrnA 67·, 25 Q1R 329 (1958) requires 
that Article 31 s ards be met prior to the admission of evidence 
derived fran bodily fluids. Goverrunent counsel asked that M~ire 
be overruled. In response to a bench question concerning the e ect 
of the new military rules of evidence, defense counsel opined that 
Rule 312 ( d) would overrule Musguire. However, the defense p:>sited . 
that Article 31 is broader than the Fifth Amerrlnent1 that the giving 
of blood is a statement within the meaning of that Article1 that 
Presidential power does not extend to a statutory revision of Article 
31, and that Rule 312(d), MRE, is inconsistent with the UQfJ and 
therefore invalid. 

'!he effeet of the admission of the blood alcohol test results was 
of particular interest to the judges. Goverrunent counsel argued that 
the presurrption expressed in Arrrrj Regulation 190-5 that an individual 
is under the influence of alcohol if the level in his blood is above 
0.10 percent applied in the case at bar even though the regulation 
was not introduced at trial. '!he goverrunent's argunent was that the 
military judge was certainly aware of this regulation and therefore 
realized the presurrptive effect that accorrpanied the appellant's 
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blocx:3 alcohol level. Appellate defense counsel concurred, believing 
such an argument shc:::iwe9 the appellant was prejudiced by the introduc
tion of the test. It is unclear, however, as appellate defense coun
sel fx:)inted out, whether an Arrrr:f regulation can create a preslE['(f>tion 
of law in courts-martial. Since the lab data was incorrectly entered 
on the refx:)rt, and no witness gave an opinion based on the lab refx:)rt, 
the Court may avoid resolving the issue by finding that other evidence 
of reckless driving sufficiently supfx:)rts the findings. 

Argument on the confiscation of the marijuana fran Armstrong's 
field jacket centered on whether the military fx:)lice participation 
was sufficient to trigger the accused's entitlement to Fourth Amend
ment safeguards. I:efense appellate counsel contended that constitu
tional protections were applicable since the military fx:)lice searched 
for evidence. Furthenrore, the military fx:)lice had no resfx:)nsibility 
for a vehicle imfx:)unded by the Germans, and the procedures employed in 
the joint "inventory" were not in accordance with routine Bremerhaven 
fx:)lice fx:)licy. 

Contrarily, government counsel contended that the Gennan lot 
custodian \'.Ould have inventoried the contents of the car eventually 
and the arrival of the MPs at the imfx:)undment lot did not pranpt his 
"inspection." When the military fx:)lice opened the tin foil packet, 
it was subsequent to a proper seizure of the jacket and its contents 
by the German lot custodian, pursuant to a valid inventory. Both sides 
argued that South Dakota v. Opperman, 428 u.s. 364 (1976), SlJPfX)rted 
their respective fx:)sitions. 

AIMISSffiILITY OF IDNJUDICIAL PUNISHMENTS 

01 12 June 1980, oral argument was heard in United States v. MacJc, 
~· granted, 9 M.J. 42 (CMA 1980) and United States v. Cox, pet. 
granted, 9 M.J. 42 (CMA 1980). In MacJc, the Article 15 record--waS' 
admitted without objection. In Cox, the trial defense counsel raised 
objection to the admissibility orthree records of nonjudicial punish
ment introduced during aggravation. Appellate defense counsel in 
both cases focused their argument on the fact that the records·admit
ted into evidence did not facially canply with the mandate of United 
States v. Booker, 5 M.J. 238 (CMA 1977). 1'bsent any showing of ~ 
pliance with Booker, the documents were inadmissible, whether or not 
counsel objected. In closing, counsel suggested that the Court 
adopt Senior Judge Ferguson's concurring opinion in United States v. 
Johnson, 19 USCMA 464, 42 OlR 71 (1970), and rule that records of 
Article 15 punishment are inadmissible in any court-martial proceed
ing. Government counsel contended that United States v. Syro, 7 
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M.J. 431 (01A 1979) suggested that a person merely be advised of 
his right to confer with counsel prior to accepting or declining 
nonjooicial punishment. In this regard, the Article 15 form itself 
sufficiently establishes the fact that the iooividual was so advised. 

Arglltlent~ in United States v. Spivey, pet. granted, 9 M.J. 16 (01A 
1980) arrl United States v. Turrentine, ~· granted, 9 M.J. 17 (01A 
1980) , previously docketed for June, were postponed. D:!fense counsel 
should object to any questioning of the defendant until the court resolves 
the issues associated with a Mathews - type inquiry conducted by the 
military jooge prior to admission of records of nonjooicial punishment 
and surrrnary court-martial convictions. 

'Ihe United States court of Military Appeals recently denied petitions 
for reconsideration in several cases, the TOC>st notable of which is United 
States v. Fi.mnano, 8 M.J. 197 (01A 1980). '!he petitions for reconsidera
tion were denied because the t\\U remaining judges who participated in 
the initial decision ~re divided on the issue. Olief Jooge Everett 
declined to participate in the decision to reconsider in cases in which 
he had not joined in the initial decision, and in which Judges cook and 
Fletcher had disagreed. 

In a merrorandum attached to the order of the court denying the gov
ernment's petition for reconsideration in United States v. Fimnano, 9 
M.J. (01A 31 July 1980), Cllief Judge Everett stated that the denial 
of a petition for reconsideration by an equally divided court leaves the 
original decision intact as the law of the case but not as a precedent 
for other cases. Cllief Jlrlge Everett's decision not to participate in 
the reconsideration decisions will enable the court, as it is presently 
constituted, to consider anew the constitutional requirement for an oath 
or affirmation as a condition precedent to the issuance of military war
rants or authorizations to search. '!he language of Cllief Judge Everett's 
merrorandum also calls into question the precedential value of other 
opinions of the court decided by the votes of Judges Fletcher and Perry 
in which Judge C'.ook dissented, when Judge Perry participated, yet left the 
court before the decisions were finalized. 
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CASE NOTES 


SUPREME COURI' DECISIONS 

CONFESSIONS - "INI'ERRX;ATION" DEFINED 

Rhode Island v. Innis, 48 U.S.L.W. 4506 (U.S. Sup. Ct. 12 May 1980). 

In a case involving circumstances faintly reminiscent of the "chris
tian burial speech" condemned in Bre\<ler v. Williams, 430 u.s. 387 (1977), 
the Supreme Court has further defmed the concept of "interrogation" as 
that term is used in Miranda v. Arizona, 384 U.S. 436 (1966). A majority 
of the court held that the procedural safeguards of Miranda awly only 
when an accused in custody is subjected to official questioning which 
reflects a measure of canpulsion above and beyond that inherent in custody 
itself. 'Ihe Court stated that Miranda safeguards will therefore apply 
whenever an accused is subjected to express questioning or its functional 
equivalent. 'Ihe Miranda warnings must be administered, regardless of 
the technique of persuasion, whenever the \o.Ords or actions of the police 
are likely to elicit an incriminating response fran an accused in custody. 
An incriminating response was defined by the Court to include any response, 
inculpatory or exculpatory, that the prosecution may seek to introduce 
at trial. 

STANDING 'IO OBJECT 

United States v. Salvucci, 48 U.S.L.W. 4881 (U.S. SUp. Ct. 25 June 1980). 

The Supreme Court has again narrowed the class of persons who may 
properly question the legality of a search and move to suppress the fruits 
of that search. In Rakas v. Illinois, 439 U.S. 128 (1978), the Court 
held that the legitimacy of the accused's presence on the searched premises 
(see Jones v. United States, 362 U.S. 257 (1960)) is an improper consid
eration in determ1n1ng whether the accused may object to the admissibility 
of the fruits of a search. 'Ihe Court in Rakas, however, left open the 
question as to whether the "automatic standing" rule of Jones was still 
viable. In Salvucci, thE! Court answered that question by expressly 
overruling Jones. F1ndin9 that the Fburth Amendment protection against 
unreasonable searches is a "personal" right, a majority of the Court 
held that only a person who has a "legitimate expectation of privacy" in 
the place or thing searched may object to the admissibility of the fruits 
of that search. 'Ihe accused bears the burden of esablishing this "legi
timate expectation" as a threshold to any motion to suppress. See also 
Rawlings v. Kentucky, 48 U.S.L.W. 4885 (U.S. Sup. Ct. 25 Junel980). 
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CX>URT OF MILITARY REVIEW DECISIONS 


INSTRUCTIONS - RAPE 


United States v. Burns, 9 M.J. 706 (N01R 1980). 
(Af':t:.: I.CDR Muschamp, USN) 

During his instructions on findings, the military judge, over vig
orous objections by defense counsel, informed the menbers that, inter 
alia, a rape victim's oral protestations are sufficient to show lack 
of consent. '!he Navy court found the instruction to be erroneous. 
NOting that the most recent revisions of the Manual anitted language to 
the effect that mere oral protestations and a pretense of resistence are 
insufficient to show lack of consent, the court found that it was not 
the intent of the drafters of the revised MCM to change the law in this 
regard. 'Ihe court further determined that oral protestations are suf
ficient to show lack of consent only in the presence of threats of serious 
or fatal injury or under circumstances where any or all resistence is 
either impossible or pointless. '!he question of whether sufficient 
threats or circumstances are present is a matter for the finder of fact 
to determine. 

LARCENY - IMPROVIDENT PLEA 

United States v. Beattie, NCM 79-1437 (N01R 30 May 1980) (unpub.). 
(Af':t:.: LT Curlee, USNR) 

The accused pled guilty, inter alia, to larceny of a surfboard. 
D.rring the providence inquiry, he indicated that he had originally intend
ed only to temporarily deprive the owner of the property. When the surf
board was accidentally destroyed, he withheld the remnants of the property 
because it was impossible to return them; he did not intend to reim
burse the owner for the cost of the property. '!he defense counsel be
lieved that the requisite intent to permanently deprive was present when 
the accused failed to return the remnants. '!he appellate court held 
that the providency inquiry was inadequate because the military judge 
failed to explore the areas of i.mp::>ssibility and lack of value. 

CXNJENING AtmIORITY - FAIWRE 'ID AGREE WITH SJA 

United States v. Harris, NCM 80-0231 (N01R 30 May 1980) (unpub.). 
(Af':t:.: I.CDR Muschamp, USN) 

As part of his post-trial advice to the supervisory authority, the 
staff judge advocate recaranended the suspension of the accused's punitive 
discharge, as well as portions of the sentence relating to confinement, 
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forfeitures, and reduction. In his action, the supervisory authority 
acknowledged the recamnendation, but declined to follow it. 'Ihe court 
stated that more than a mere recitation of matters considered in taking 
the action and a concluding statement are required to comply with para
graph 85c, M01, 1969, and that the supervisory authority should present 
sane rationalization for the non-conforming action. 

EXTENUATION AND MITIGATION - CIVILIAN CONVICTION 

- United States v. Cobb, 9 M.J. (A01R 24 June 1980). 
(AOC: CPI' Walinsky) 

At trial, the government attempted to introduce into evidence, as a 
matter in aggravation, a record of civilian conviction showing that the 
accused had been convicted of burgulary. 'Ihe military judge refused to 
admit the record into evidence (see para. 75b(2), MCM, 1969). Subsequent
ly, the accused took the stand in his own behalf:--rurrng cross-examina
tion, government counsel, without objection, asked appellant whether he 
had ever been convicted of an "offense involving dishonesty where the 
maximum sentence • • • v.ould be over a year [of] • • • confinement at 
hard labor." 'Ihe accused replied that he had. 'Ihereafter, the military 
judge asked the accused, without objection, to describe the nature of 
the civilian offense. 'Ihe court found that paragraphs 138g and 153b, 
MCM, 1969, applied equally to pre-findings and pre-sentence testimony of 
aii."""accused, and that the conviction, though not admissible into evidence 
by itself, was therefore proper material for use in impeaching the credi
bility of an accused who testifies. See McLeod, Opening the Door: Scope 
of Government Evidence on Sentencing,12 '1he Advocate 77, 80 (1980). 
Citing United States v. Weaver, 1 M.J. 111, 117 (CMA 1975), the appellate 
court determined that the accused has the burden of showing that the 
"prejudicial effect of impeachment outweighs the probative value of the 
prior conviction to the issue of credibility." In this case the review
ing court believed that such a showing was not made at trial or on 
appeal. 

OFFENSES - RECEIVING S'IDLEN PROPERI'Y 

United States v. Henderson, 9 M.J. (A01R 24 June 1980). 

(AOC: MAJ Byler) 


'Ihe accused was convicted, inter alia, of knowingly receiving stolen 
property. '1he evidence at trial showed that he conspired with others to 
steal and sell government property. 'Ihe accused's role in the scheme 
consisted of carrying off the goods which others had stolen .fran the 
central issue facility and selling them off-post. 'Ihe court held that 
the principle expounded in paragraph 213f(l4), MCM, 1969, that an "actual 
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thief" is not criminally liable for knowingly receiving stolen property, 
was inapplicable; regardless of whether the accused was a principal, see 
Pinkerton v. United States, 328 U.S. 640 (1946), or an aider or abettor, 
see Article 77, UCMJ. He was not the "actual thief" since he did not 
assist in the actual larcenies nor was he present when they took place. 
'!he cx:>urt specifically rejected the application of United States v. 
Escx:>bar, 7 M.J. 197 (01A 1979) (larceny is incanplete until asportat1on 
is canpleted). 

DEFENSE WI'INESS - FAIWRE 'IO FURNISH 

United States v. Bright, 9 M.J. (ACMR 25 June 1980). 
(AIX::: MAJ Byler) 

At trial, the defense cx:>unsel moved for a cx:>ntinuance in order to 
locate and interview a potential witness who cx:>uld possibly absolve the 
accused of guilt for several offenses with which he was charged. Evidence 
before the trial court indicated that the named witness may have been 
solely responsible for several of the charged offenses. '!he appellate 
cx:>urt found that under these circumstances, the witness was material and 
that though the defense counsel failed to canply with paragraph 115a, 
MCM, 1969, the government also p:>ssessed the means to locate the witness 
and wason notice that the defense desired the witness at trial. '!he 
trial judge abused his discretion in not granting a continuance; the 
error could be cured only by a rehearing. See also United States v. 
Killebrew, 9 M.J. 154 (01A 1980) (defense entitled~interview govern
ment informant). 

PRETRIAL AGREEMENI' - SUBSEQUENT MISCONIXJCT PROVISION 

United States v. Connell, 9 M.J. (NCMR 17 June 1980), 
pet. for recx:>ns1deration filed 26 June 1980. 
(AOC: LCDR Warden) 

A new line of attack on the "subsequent misconduct" provision, which is 
standard in many pretrial agreements, was introduced in a recent decision 
by the Navy Court of Military Review. In a concurring opinion, Judge 
Baum cx:>ntinued his lonely crusade against these provisions; Judge Michel's 
lead opinion found a Green-King violation when the trial judge failed to 
explain i:x>ssible recourses available to an accused charged with a p:>st
trial violation. '!he cx:>urt also held that the judge should precisely 
delineate the nature of an "offense" capable of triggering this provision. 
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FEDERAL COURI' DECISIONS 

DRUGS - EXPERT TESTIMONY 

Reardon v. Manson, 27 Cr.L.Rptr. 2148 (D.C. Conn. 28 April 1980). 

At the trial of tw::> accused, a toxicologist, over defense objection, 
expressed his expert opinion as to the narcotic content of substances 
which had been analyzed by tw::> chemists whan he supervised. Relying 
UPJn the three-part test established in Rado v. Connecticut, 607 F.2d 
572 (2d Cir. 1979), the District Court held that the toxicologist's 
testimony deprived the defendants of their right to confront the real 
witnesses against them, who were the tw::> chemists. 

CCNFESSIONS - AI:MISSIBILITY 

Harryman v. Estelle, 27 Cr.L.Rptr. 2233 (5th Cir. 9 May 1980) (en bane). 

The accused was searched U?Jn his arrest, and law enforcement of
ficers found a condan containing a white PJv;Oery substance under the 
waistband of his trousers. 'Ihe officer who seized the item asked the 
accused, "What is this?" to which the accused replied, "Ch, you know 
what it is. It is heroin." 'Ihe government at trial contended that the 
statement was made under circumstances in which Miranda was inapplicable 
and that the question by the PJlice officer was pranpted by surprise 
rather than an intent to elicit a resPJnse. A majority of the Court of 
Appeals found that the procedural requirements of Miranda rigidly applied 
to all in-custody questioning. 'Ihe court ignored the PJSsible irotives 
underlying the question, and instead focused on whether the officer's 
statement could reasonably have been regarded as interrogative. See 
Rhode Island v. Innis, 48 U.S.L.W. 4506 (U.S. Sup.Ct. 1980). 

EQUAL POOI'ECTION - CARNAL KNCWLEDGE 

United States v. Hicks, 48 U.S.L.W. 2748 (9th Cir. 16 April 1980). 

'Ihe accused was charged with carnal knowledge of a female Indian 
under 16 years of age in violation of 18 u.s.c. §§1153 and 2032. 'Ihe 
District Court held that the government failed to adequately demonstrate 
that the gender-based criminal statute, which punished males, regardless 
of age, for having intercourse with females under the age of 16, served 
imp:>rtant governmental objectives and was substantially related to the 
achievement of those objectives. Citing Craig v. Boren, 429 u.s. 190 
(1976), the Court of Appeals found the statute to be violative of the 
right to equal protection under the Fifth Amendment and affirmed the 
district court's dismissal of the charge. 
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DISCHARGES - H0100EXUALITY 


benShalan v. Sec'y of the .Army, 48 U.S.L.W. 2777 (D.C. Wis. 20 May 1980). 

A female Arrrrj reservist was discharged for covert harosexual "tend
encies, desire, or interest." OJ.ring conversations with fellow reserv
ists, in an interview for her division newspaper, and while teaching 
drill sergeant candidates, she acknowledged her harosexuality. '!here 
was no proof, however, that she had ever engaged in harosexual acts or 
made advances toward female reservists. '!he Arrrrj did not dispute her 
qualifications as a soldier. '!he Eastern District Court of Wisconsin 
held that the regulation impinged the First Amendment rights of the 
plaintiff, who had not advocated hanosexuality and had caused no dis
turbance because of it. '!he court found no legitimate military interest 
in discharging an individual who merely evidences a hanosexual "tendency, 
desire, or interest." '!he court also determined that the Arrrrj's i:olicy 
of discharging servicemembers for this reason violates Ninth .lmendment 
privacy rights, as well as the Fifth Amendment. '!he court refused to 
enforce such a i:olicy unless the Arrrrj could show sane nexus between the 
sexual preference and the plaintiff's military capabilities, or prove 
actual deviant conduct. 

TRIAL JUIX;E - RECUSAL 

Butler v. United States, 27 Cr.L.Rptr. 2212 (D.C. C.A. 29 April 1980) 
(~bane). 

At a pretrial hearing convened to resolve a suppression motion, the 
accused asked the court to a}?P:)int a new defense counse~. In resi:onse, 
the accused's current defense counsel explained the advice he had given 
his client1 he also disclosed that the accused might take the stand, 
against counsel's advice, and camnit perjury. Counsel specifically 
described the substance of the i:ossible perjury. '!he accused was subse
quently tried in a non-jury trial before the same judge who had heard 
the pretrial motion, and he was convicted as charged. A majority of the 
Court of Appeals, sitting en bane, held that the trial judge should have 
recused himself when he was told that the accused intended to cx::mnit 
perjury. '!he court found that fundamental fairness, as required by due 
process, demands a judicial neutrality which was lacking in .this case. 
~Lowery v. Caldwell, 575 F.2d 727 (9th Cir. 1978). 
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CCNFESSIONS - WAIVER OF RIGHTS 

United States v. M:Jrris, 27 Cr.L.Rptr. 2195 (D.C. Ga. 14 April 1980). 

D.lring the span of one hour and fifteen minutes, the accused was 
arrested, his home was searched, and he was advised by three different 
FBI agents, on five separate occasions, of his Miranda rights against 
self-incrimination. 'Ihe accused never signed a written waiver of his 
rights and did not waive than orally. 'Ihe court held that the accused's 

. 	subsequent oral confession was inadmissible because his rights had not 
been "scrupulously honored." 'Ihe court found that by repeatedly ques
tioning the accused, after having invoked his rights, the police indi
cated that they "did not rrean" what they said, and that this practice 
constituted a subtle form of coercion. See United States v. Fernandez, 
574 F.2d 1362 (5th Cir. 1978). 

STATE COURT DECISIONS 

INSTRUCTIONS - RAPE 

State v. Smith, 27 Cr.L.Rptr. 2159 (f.bnt. 27 March 1980). 

'Ihe f.bntana Suprane Court, finding that the evidence at trial clear
ly demonstrated some possibility of private malice and desire for revenge 
on the part of the prosecutrix, and that there was no corroboration on 
the critical matter of consent, held, in accordance with State v. Ballew, 
532 P.2d 407 (f.bnt. 1975), and State v. Just, 602 P.2d 957 (f.bnt. 1979), 
that under these circunstances, an instruction to the effect that "rape 
is a charge easily made but difficult 
light of established case law, the ju
jury constituted error. 

to disprove" 
dge's refusal 

was 
to 

required. 
so inform 

In 
the 

SEARCH AND SEIZURE - AU'Ia10BILE 

Ccmnonwealth v. Long, ~8 U.S.L.W. 2763 (Pa. 2 May 1980). 

'lhe accused was stopped by traffic police for failing to obey a 
stop sign. When the accused and a passenger stepped out of the vehicle, 
the police detected an odor of alcohol on the accused's breath. When 
the latter was unable to produce a driver's license or vehicle registra
tion, he was arrested, handcuffed, and searched for weapons. Another 
officer searched the car and found a revolver and several packets of 
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heroin under the front seat. '!he trunk was then opened and the officers 
discovered rrcre heroin and sane marijuana. '!he Pennsylvania Supreme 
Court held that the search of the truck was unlawful. See Arkansas v. 
Sanders, 442 u.s. 753 (1979); and LaFave, Search and Seizure: A Treatise 
on the Fourth Amendment ( 1978 and Supp. 1980). Finding that an owner 
has an expectation of privacy with respect to the trunk of his car; that 
the police had no warrant; that the trunk was not susceptible to a search 
incident to arrest, and that no probable cause existed because the evidence 
indicated that a passenger, rather than the accused, possessed the revolv
er and heroin, the court concluded that the search was unlawful. 
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FIEI.D FORlM 

'!his feature was created by the Editorial !bard of '!he Advocate to 
answer questions and solicit ccmnents or suggestions fran trial defense 
oounsel and other interested readers. For this issue, a senior defense 
counsel writes: 

My experience. indicates that a classic and continu
ing problem a defense counsel must deal with is the 
"missing" character witness. '!he client often remem
bers that he had a platoon sergeant or platoon leader 
or even a canpany carrnander who ~uld be a good wit
ness. '!he client remanbers the fX)tential witness's 
rank and his last name and occasionally his first 
name. However, as an attorney trying to contact that 
witness, you im:nediately dead-end against the k:rrrj 
w::>rldwide locator System requirement that they must 
know the social security number of the individual you 
desire to contact. I ask that you put this into your 
inquiries fran the field section in order that we may 
find out how defense counsel in other offices are 
handling this problem. 

'!he w::>rldwide locator Service may be contacted by phoning Autovon 
699-4211/2/3. Iocatoi;- officials state, however, that no information 
concerning military personnel will be given over the telephone. Written 
inquiries should be sent to Enlisted Records Center, Fort Benjamin 
Harrison, Indiana, 46249. Inquiries concerning officer personnel should 
be sent to the same address. '!here is no requirement that the requester 
provide the social security number of the person whose location is being 
sought, alth::>ugh it obviously \t.Ould help if it is available. In the 
absence of a social security number, the requester should provide as 
many identifying factors as fX)ssible, such as age and rank, and insure 
that there are no misspellings. 

Since this problem involves investigative techniques, we asked an 
agent fran CID camnarrl what they do to locate a witness who has disap
peared. 'llleir solution is to employ basic footwork, and glean infonna
tion fran likely sources. Start with the unit to which your witness was 
assigned. Talk with manbers who might have known your witness and where 
he might have gone. Oleck with SIDPERS, personnel, and finance; they 
may be productive sources of that elusive social security number, as 
well as any TOY, ICS or REFRAD order. Ask Enlisted Personnel Records in 
St. I.Duis to check their "retired" files, in the event your witness has 
left the service. '!his file :may disclose the individual's hane of record. 
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Finally, you could check the deserter list fran Deserter Jlpp'rehension 
at the local Provost Marshal's Office, although if you have to go there 
your witness will probably not be of much assistance on extenuation and 
mitigation. 

We trust this is of sane assistance. Readers \>Al.o are aware of 
other techniques are invited to send their suggestions to '!he Advocate, 
ATm: Managing F.ditor. 

* * * * * 

'!he Federal legal Infonnation 'Ihrough Electronics (FLITE) Service, a 
OOD-chartered agency that operates a canputerized legal information and 
research facility, may be one of the 100st effective timesaving devices 
available to a defense attorney. '!he service currently has full text 
retrieval capability on over seven billion characters of Federal law. 
'!his law includes United States O:>de and Organic Laws; Court-Martial 
Rep'.)rts/Military Justice Rep'.)rter; Federal Supplement; Federal Rep'.)rter 
2nd Series; United States Rep'.)rts/Supreme Court Rep'.)rter; Board of Con
tract Appeals Decisions; Decisions of the Conptroller General (published 
and unpublished), and other data bases of interest to federal attorneys 
and employees. '!he Military Justice Rep'.)rter and Supreme Court ReFCrter 
data bases include the 100st recent advance sheets. '!he Federal Rep'.)rter 
Second and Federal Supplement data bases are up1ated fran slip opinions 
even before advance sheets are published. 

When you need infonnation in a hurry, FLITE's five attorneys can 
help you solve your research problem by pranptly dispatching pertinent 
cases to you. If timeliness is not a major concern, the search will be 
processed overnight and mailed the next day, but if you indicate your 
need for a fast turn-around, other options are available: 

1. 	 '!he search can be irranediately processed by the 
FLITE attorney and the result relayed by tele
phone, typically within 45 minutes. 

2. 	 '!he search can be processed overnight and the 
results transmitted by telephone or by electri 
cal message the following 100rning. overnight 
searches are usually distributed to the attorneys 
by 0830 M:>untain Time. 

3. 	 A FLITE attorney can resp'.)nd to simple inquiries, 
such as a request to "Shepardize" a citation, while 
you wait on the telephone. 
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To use FLITE, just call Autovon 926-7531, F'I'S 326-7531, or ccmnercial 
(303) 370-7531. FLITE attorneys are usually present 0630 MST through 
1700 MS'T. At other times, a recording device will take your message 
arrl an attorney will contact you during nonnal business hours. 
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ON TilE RECORD 
or 

OX>table Quotes f ran Actual 

Records of Trial Received in DAD 


'IC: 	 Was [the accused] rational when he was talking to you that 
evening? 

WIT: 	 No, Sir. 

'IC: 	 What was he? 

WIT: 	 Everybody, you know, was just normal, no one was rational. 

* * * * * 
OC: I will try to do it another way. If we use the north south 
the t:Op of the paper being north, - well, I will use top of the 
paper, or bottan of the paper, right of the paper, left of the paper. 
Will 	that suffice, Your Honor? 

* * * * * 
(Accused to military jLrlge during providency) 
ACC.: 	 Well, rK:JW, if, if I figured, you know, like, like, say I didn't 

know nothing about she was an informant or anything like that, 
you know, and, well, offering me sex and all that, you know, 
well, you know, well, you, know, like I say, I'm a man, you 
know, I'm a male, a man, and, you know, like, most men, enjoy 
sex, you known. I mean, I figure like you know, rrost people, 
like, I can't speak for everybody, you know, I can just speak 
for a certain percentage of the people, but I feel like·, like, 
a certain percent of the people ~uld you know, kind of be 
enthused by it like me. • • • I can't speak for you, you know, 
because I don't know if you' re much of a, you' re much of a man. 

* * * * * 
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••• 

(First Sergeant testifying on extenuation and mitigation). 
WIT: Yes, I 'WOuld take him. Selling drugs does not ~an that he is 

rot a soldier. 

* * * * * 
MJ: 	 Let the record reflect the trial counsel has assuned the prone 

p:>sition on the floor and the defendant has straddled the trial 
counsel •••• 

* * * * * 
ACC.: 	 Your Honor, I don't know what you mean, "D:> you understand?" 

* * * * * 
IOC: 	 Your, Honor, I 'WOuld request your indulgence a00 refresh me 

I have been out of law school for twenty sane years, but I 
cannot recall which one the Fourth Amendment is. 

* * * * * 
'OC: 	 Yes, Your Honor, \tt1e 'WOuld contend Specialist was present at 

the time he authorized the search, and at that time, she showed 
him the marijuana that she had purchased earlier that day. 

MJ: 	 I don't really see that that adds much to the 

'OC: 	 I was just trying to bolster her credibility. 
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