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OPENING STATEMENTS

In our lead article, CPT Thomas Peppler discusses the extraordinary
writ in miluitary practice. This pragmatic article will serve as an
indispensible guide to the preparation and filing of extraordinary writs.
The article incoporates the new Rules of the Court of Military Appeals
effective 15 July 1983, Our second article continues or concludes our
series on the Amy's new urinalysis program. The article discusses the
scientific reliability of urinalysis testing and provides a basis for
attacking the admissibility of such testing on the merits.

* * *
Due to the extraordinary press of cases before the U.S. Army Judiciary

The Advocate is behind schedule. We apologize to our readers for this
inconvenience.

Beginning with this issue, The Advocate begins its “Last Minute
Developments" feature. ook for it just before "On the Record.”

staff Changes

CPT Peter. Huntsman and CPT Thomas Peppler are leaving the Army to
enter private practice. The Advocate welcomes to the staff CPT Joel
R. Maillie and CPT Peter L. Yee.
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EXTRAORDINARY WRITS IN MILITARY PRACTICE
By Captain Thams R. Peppler *

The power of a federal court to_ issue extraordinary writs has long
been established by the All Writs Actl which provides that:

The Supreme Court and all courts established by act

of Corgress may issue writs necessary or appropriate

in aid of their respective jurisdictions and agreeable
" to the usages and principles of law.

This grant of authority extends to the Court of Military Appeals and the
Courts of Military Review? and is an important tool which a defense
counsel can use to ensure that his client does not suffer unnecessarily
at the hands of the military justice system. It is an important means
of testing the legality of adverse actions when no alternate judicial
method of review exists.

In addition to those cases where there would be no review if a peti-
tion for extraordinary relief is not filed, there are also cases where an
issue will arise that may be reviewable on appeal but for which an adequate
remedy can only be achieved by use of an extraordinary writ. For instance,
cases containing issues such as jurisdiction over the offense, double jeo~
pardy, or illegal or improper action by a local cammander or convening
authority are sametimes reversed upon appeal because the case could not
have legally gone to trial in the first instance.

If an issue exists that may be properly litigated by extraordinary
writ, such review will often be preferable to litigating the question
on appeal while the client is serving a sentence to confinement at hard
labor. Common sense and hard appellate experience dictate that it is
far easier to convince an appellate judge that a client has been the
victim of a serious defect in the system if the judge is not distracted
by a full record of trial that may amply demonstrate the culpability of
the accused. In addition it is obviously easier for a judge to order
that a trial be fairly litigated in the first instance than to inflict
the expense of a new trial upon a convening authority where a different
result in a new trial is only speculative.

* Captain Peppler received his B.A. fram Belmont Abbey Oollege, in
Belmont, North Carolina and his J.D., With Honors, fram Florida State
University College of Law in Tallahassee, Florida. He is aurrently
serving as an action attormey at Defense Appellate Division.

l. 28 U.s.C. § 1651(a).

2. Noyd v. Bord, 395 U.S. 683 (1969); McPhail v. United States, 1 M.J.
457 (QMA 1976); and Dettinger v. United States, 7 M.J. 216 (QMA 1979).
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Occasionally the use of an extraordinary writ will benefit the client
regardless of the ultimate success of the writ. In Bernard v. Commander, 3
Richards v. Deuterman,4 and Pearson v. Cox,” for example, the Courts ad-
dressed the various legal errors raised and gave definitive answers on the
relevant law, but denied the requested relief. In each case the petitioner
"lost the battle but won the war" because he returned fram the appellate
court with the law he needed to resolve his problem.

The case of United States v. Hagler ® is also instructive. There,
the appellant had attacked his post-trial confinement by extraordinary
writ and the writ was denied with leave to raise the issue on appeal.
By the time the case returned on appeal the confinement had been served
and the goverrment argued that the issue was moot. The Court ruled that
because the error did exist and the appellant had attempted to challenge
it while still in confinement, the issue was not moot and relief was
granted by reducing forfeitures. Had the petition for extraordinary
relief never been filed relief would not have been possible.7

I. Types of Writs

Within the military Jjustice system there are four writs that are
used with regularity: mandamus, prcohibition, error coram nobis, and
habeas corpus.

The writ of mandamus may be issued by a court of campetent juris-
diction to require the performance of a specified act by a court or
official. In military practice, it is also used to challenge the author-
ity of a respordent to do the act or issue the order being challenged
via the  writ. This wusage is similar to the writ of prohibition.

A writ of prohibition is the logical converse of a writ of mandamus.
It is used to prevent the cammission of a specified act or issuance of a
particular order. In criminal trials, it is typically used prior to
trial to challenge the jurisdiction of a court either over an accused or
a charged offense.

3. 9 M.J. 820 (NCMR 1980).

4, 13 M.J. 990 (NCMR 1982).

5. 10 M.J. 317 (CMA 1981).

6. 7 M.J. 944 (NCMR 1979).

7. It should be noted in regard to challenges to denials of deferment
of confinement that Judge Perry wrote an eloquent dissent in Corley v.
Thurman, 3 M.J. 192 ((MA 1977), arguing that the issue should be resolved
by writ and mot by appeal. This dissent was cited with approval in
Pearson v. Cox, 10 M.J. 317 (CMA 1981).
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The writ of error coram nobis is used to bring before a judge a judg-
ment previously rendered by the same court for the purpose of reviewing an
error of fact or retroactive change in the law which affects the validity
of the prior proceeding. It is similar to a motion for reconsideration or
petition for a new trial, and good cause must be shown why a motion for new
trial or motion for reconsideration could not be used.

The writ of habeas corpus is generally used to challenge either the
legal basis for or the marmner of confinement.

II. How to File

Rule 21 of the Courts of Military Review Rules of Practice and Proce-
dure and Rule 27 of the Court of Military Appeals' Rules of Practice and
Procedure have the same requirements for the contents of a petition for
extraordinary relief. Both require that the petition contain six separate
sections: (1) a procedural history of the case; (2) a statement of
facts necessary to understand the issue; (3) a statement of the issue;
(4) the specific relief sought; (5) the jurisdictional basis for the
relief sought and the reasons why the relief cannot be obtained during
the ordinary course of appellate review; and (6) the reason why the writ
should be granted. In addition, each petition must be accampanied by a
separate brief, with its own independent format and heading, addressing
all legal issues raised by the petition.8 The petition must be filed
within 20 days after the petitioner learns of the action camplained of.9

In addition to these requirements the United States Army Trial De-
fense Service (USATDS) has strongly recammended that USATDS counsel
include the following as a final paragraph in all petitions for extraor-
dinary relief, regardless of the oourt to which it is submitted:

8. Each court has specific rules governing the format of briefs filed
with that court and these rules apply to briefs which accompany the pe-
tition for extraordinary relief. Sample pleadings are included in the
Appendix to this article.

9. Rule 19(e) Court of Military Appeals Rules of Practice and Procedure.
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Petitioner further requests that pursuant to Article
70, UCMJ, The Judge Advocate General appoint appel-
late defense counsel to represent (him) (her) in any
proceedings concerning this petition before either
the U.S. Armmy Court of Military Review or the Court
of Military Appeals or both.l0

Service of the petition and the separate brief will normally be by
mail on the Clerk of the Court to which the petition is submitted.
However, due to the dbvious delays in mail delivery from areas outside
the continental United States, USATDS counsel may use electronic messages
to expedite the filing of their petitions. This procedure requires that
an electronic message be sent to USATDS headquarters or the Army Defense
Appellate Division in Washington D.C.

The message should clearly instruct the addressee that the message
contains a petition for extraordinary relief and the separate supporting
brief and request the addressee's assistance in filing the two pleadings.
The next portion of the electronic message must contain the ocamplete
petition in the camwplete format required for the hard copy pleading, to
include court headings and signature blocks indicating that the original
hard copy has been signed. The electronically transmitted petition
must also include a statement assuring the court that the original hard
copies of the petition and brief have been placed in the mail. Counsel
should only transmit petitions electronically when absolutely necessary.
The legibility of the message is sametimes so poor that the courts
will not act upon it because it is unreadable. 11

10. USATDS, SOP paragraph 3-13. Petitions for Extraordinary Relief.
Without formal appointment, counsel at the Defense Appellate Division
have no authority to do more than perform ministerial acts such as
delivering the petition to the appropriate court. Rule 17 of the Court
of Military Appeals Rules of practice and procedure now privides that the
Judge Advocate General shall designate appellate military counsel to
represent the parties.

11. Rule 27(a)(6) Court of Military ZAppeals Rules of Practice and
Procedure.
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III. Where to File

The All Writs Act applies equally to the Courts of Military Review
and the Court of Military Appeals, and a petition for extraordinary relief
may therefore be filed at either level. Indeed, there is no legal reason
in most cases why petitions could not be filed in both courts. However,
the Court of Military Appeals' Rules of Practice and Procedure provides
for appeals fram actions on writs filed with the Courts of Military
Review. The Court of Military Appeals has indicated that while writs
may be filed with it in the first instance, the judges have the discretion
to remand the case to the appropriate Court of Military Review and wait
to review the lower court's decision on appeal.l2

The decision as to which court should be petitioned is one that
must be based upon the particular circumstances of each case. In prac-
tice it appears that as many writs are filed with the Court of Military
Appeals as are filed with the Courts of Military Review. Assuming that
both courts would rule the same way on any given issue, it would appear
to make little difference where the petition for extraordinary relief is
filed. But as a practical matter, when the writ is filed before the lower
court the goverrment has the right to appeal the decision.13 Therefore,
where delay in the final disposition of the writ would be contrary to
the client's interests, filing with the Court of Military Appeals avoids
the delay of a possible goverrment appeal. On the other hand, where de—
lay is not a factor that harms the client, initial filing with the lower
court allows for review of the issue a second time by appeal should the
petition be dismissed or denied. Also the proximity of the Defense
Appellate Division to the Army Court allows for local counsel to more
easily appear on behalf of the petitioner should there be a need for argu-
ment over a temporary restralnmg order or same other immediate action
before that Court.

12. United States v. Redding, 11 M.J. 100 (QMA 1981).
13. 1d.
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IV. Prerequisites to Filing

The nature of a petition for extraordinary relief requires that the
circumstances in fact be extraordinary in order to justify court interven-
tion outside of the normal channels of appellate review. In addition the
remedy sought must be to correct an injury that the petitioner is actually
suffering or will certainly suffer if relief is not granted. When these
two prerequisites are not met, the Court will dismiss the petition with
no indication of its opinion on the legal issue raised.

In McPhail v. United Statesl4 the Court noted that the petitioner
had initially sought a writ of prchibition to prevent the convening au-
thority fram considering whether to accept or reject the military judge's
decision to dismiss charges for lack of jurisdiction. Although the Court
ultimately held, on a subsequent writ, that the convening authority could
not direct the military judge to change his ruling on a matter of law,
the Court dismissed the initial petition because the. convening authority
had not yet made a decision and could have decided to accept the military
judge's ruling. Likewise in Rodriguez v. Brown, 15 the Court denied the
petition for extraordinary relief with leave to renew it "if an inadequate
remedy is provided where witnesses in fact decline to testify."

This rule that the injury camplained of must be real also applies to
those cases in which the action challenged has taken place but the injury
is only speculative. Thus, in Powis v. Coakleyl® the Court denied a
petition for extraordinary relief which alleged that the excessive delay
in post-trial review and action merited a dismissal of the charge because
the petitioner had lost his right for early parole. The Court ruled
that the question of parole was too speculative to merit extraordinary
relief. In addition, courts will not discuss applicable law in cases
vhere the factual questions still have to be litigated.l? Petitions

14. 1 M.J. 457 (OMA 1976).

15. 14 M.J. 104 (A 1982) (summary disposition).

16. 10 M.J. 649 (NCMR 1980).

17. Rule 27(a)(4) of the Court of Military Appeals Rules of Practice and
Procedure now provides that the couwrt may appoint a special master "to
make further investigation, to take evidence, ard to make such recamend
ation to the Court as are deemed appropriate.” Caution dictates that
this rule should not be relied upon where local opportunities to resolve
factual issues are available.
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for extraordinary writs have often been denied with leave to raise the
issue after the motion for appropriate relief has been litigated before
the military judge.18

Where the action challenged and injury alleged grows out of matters
integral to a court-martial, there appears to be no requirement to exhaust
purely administrative remedies. In Ward v. Carey,19 the Court reversed
the Navy Court of Military Review's dismissal of a petition challenging
the legality of vacation proceedings. The Navy Court had ruled that
exhaustion of administrative remedies was required. The Court of
Military Appeals pointed out that the vacation proceedings were an
integral part of a court-martial sentence and ordered the Navy Court to
exercise its extraordinary writ jurisdiction.

The use of a special writ is not a substitute for appellate remedies
- and petitioner must therefore be able to demonstrate why adequate relief
cannot or could not have been granted through the regular appellate pro—-
cess. In United States v. Sylva,20 the Army Court refused to entertain a
petition for writ of error coram nobis alleging lack of Jjurisdiction
based on a void enlistment contract. The Court rejected the petitioner's
assertions of fact forming the basis of his jurisdictional argument as
unworthy of belief. The Court also rejected arguments that the peti-
tioner should have been given the opportunity to establish an evidentiary
basis for his asseRTI/ns, noting, inter alia, that the petitioner had
been on notice of the possible defect in enlistment before his trial and
original appeal and did not attempt to litigate the issue when he had
the opportunity. A similar result was later reached by the Court of
Military Appeals in Krause v. United States.?l

That there is no basis in law for filing a petition on behalf of a
class of petitioners was suggested in In Re Tamuins.22 In that case
pretrial confinement was being challenged by a class of petitioners.
However, the Court did mot reject the petition for mandamus in that case

18. E.g. Moyer v. Fawcett, 10 M.J. 838 (NCMR 1981) (facts forming the
basis of relief in dispute); Richards v. Deuterman, 13 M.J. 990 (NOMR
1982) (Article 39a session ordered to allow the military judge to rule
on the issue).

19. 14 M.J. 104 (MA 1982) (summary disposition).

20. 5 M.J. 753 (ACMR 1978).

21, 7 M.J. 427 (QvA 1979).

22. 1 M.J. 33 (MA 1979).
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solely because it was on behalf of a class. Rather, the Court pointed
out that the petition did not establish the jurisdictional basis for
each petitioner in the class nor did it allege that the respondent
military judge was the Jjudge responsible for reviewing the pre-trial
confinement of each petitioner in the class. The decision in Tamnins
therefore does not nedate the possibility of filing a petition on behalf
of more than one petitioner if the necessary prerequisites are established
for each individual petitioner.

In some cases the most notable prerequisite will be evidence that
the petitioner does in fact want to have the petition filed and that
the counsel do in fact represent the petitioner. In United States v.
Foxworth?3 a petition for writ of error coram nobis was denied where
Foxworth's conviction was final, he had declined to petition the Court of
Military Appeals for review under Article 67, and he was not shown to have
joined in the petition for extraordinary relief. The Court pointed out
that when the purpose of appellate counsel's initial appointment lapsed
so did the attorney-client relationship. However a different panel of
the same Court disagreed with that result in United States v. Montcalm.24

V. Jurisdiction to Grant Extraordinary Relief

Article 66(b), UMJ, gives the Courts of Military Review jurisdiction
to review cases

+ + « in which the sentence as approved, effects a
general or flag officer or extends to death, dis-
missal of a camnissioned officer, cadet, or midship-
man, dishonorable or bad-conduct discharrge, or
confinement at hard labor for one year or more.

Article 67, UMJ, effectively limits the appellate Jjurisdiction of the
" Court of Military Appeals to those cases reviewed by a Court of Military
Review. If a case does not meet the jurisdictional criteria of Article
66, the case is only reviewable under the provisions of Article 68, UCMJ.
The authority of the military appellate courts to issue a writ is tied to
the statutory structure described above. This is because the All Writs
Act only authorizes writs to issue "in aid of jurisdiction and agreeable
to the usages and principles of law."

23. 2 M.J. 508 (AQMR 1976).
24. 2 M.J. 787 (ACMR 1976).
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The military appellate courts have not issued a definitive opinion
on the extent of their jurisdiction to act pursuant to the All Writs Act.
In practice it appears that if a case has been referred to a special
court-martial empowered to adjudge a punitive discharge or to a general
court martial, then the military appellate courts will have jurisdiction
to intervene unless or until a sentence is adjudged that does not meet
the criteria of Article 66. The current status of the case law appears to
suggest the oconclusion that the military appellate courts do not have
jurisdiction to act in any other case unless the respondent has been shown
to have acted in a manner or made a ruling that exceeds his authority or
jurisdiction. There is also dicta indicating that the courts retain
jurisdiction to intervene in a case where the adjudged sentence meets
the criteria of Article 66 but the Convening Authority has converted the
sentence, urder paragraph 88 and 127, Manual for Courts-Martial, United
1969, (Revised edition), [hereinafter cited as MCM, 1969], to a form not
encampassed by Article 66. For instance when a bad conduct discharge is
converted to confinement of less than one year or the jurisdictional 1li-
mits of the court.

In any case arising out of the Uniform Code where the resporndent's
jurisdiction or authority to act is being challenged, regardless of the
jurisdictional limits of Article 66, it should be the position of the
military defense bar that the appellate courts have jurisdiction to issue
writs. Although a definitive resolution of this important question has
not been rendered by The Court of Military Appeals, the following analysis
explains and supports this assertion of jurisdiction.

The Court of Military Appeals has asserted that:

[TThis Court is the supreme court of the military
judicial system. to deny that it has authority to
relieve a person subject to the Uniform Code of the
burdens of a judgment by an inferior court that has
acted contrary to constitutional command and decisions
of this Court is to destroy the "integrated" nature
of the military court system and to defeat the high
purpose Congress intended this Court to serve. . . .
[Wle are convinced that our authority to issue a writ
in "aid" of our jurisdiction is not limited to the
appellate jurisdiction defined in Article 67.
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* * *

[Als to matters reasonably camprehended within the

provisions of the Uniform Code of Military Justice,

we have jurisdiction to require compliance with

applicable law fram all courts and persons perport-—

ing to act under its authority. 25
Notwithstanding the fact that no bad-conduct discharge had been adjudged
by the special court-martial in McPhail, the military judge's special
findings had established that the offenses of which the petitioner was
convicted could not have been constitutionally tried by court-martial.
The Court ruled that the conviction was woid and that the petitioner was
entitled to relief under the All Writs Act.

The above quoted assertion of a supervisory authority exceeding the
scope of its appellate jurisdiction was not universally accepted as a
proper assertion of the jurisdiction of military appellate courts under
the All Writs Act. In Barnett v. Persons,2® the Army Court of Military
Review questioned the Court of Military Appeals' assertion of supervisory
authority in McPhail and stated that it did not understand such power to
vest in the Courts of Military Review. The Army Court therefore dismissed
a petition for a writ of mandamus because the petitioner had been convic-
ted at a special court-martial not empowered to adjudge a bad-conduct
discharge. The Court stated that the sole review authorized in cases
not normally reviewable under Article 66 was by application for relief
to The Judge Advocate General under Article 69. The Court reasoned that
if Corgress had intended the Court to possess the power asserted in
McPhail, it would have so indicated when it wrote the 1969 amendments to
the UCMJ.

This rationale was reaffirmed by the Army Court in United States v.
Williams.2’ The Court had reviewed the petitioner's conviction at a
special court-martial authorized to adjudge a bad-conduct discharge and
remanded the case for rehearing on sentence or reassessment of the sen~
tence by the oonvening authority. The convening authority reassessed
the sentence and, inter alia, changed the adjudged bad-conduct discharge
to three months confinement. The petitioner sought extraordinary relief
by a motion for reconsideration which the Court dismissed for lack of
jurisdiction. The Court ruled that the case was no longer reviewable
under Article 66 because the sentence as approved no longer included a

25, McPhail v. United States, 1 M.J. 457, 462463 (CMA 1976). This
language has not been used in Rule 5 of the Court of Mllltaxy Appeals
Rules of Practice and Procedure.

26. 4 M.J. 934 (AOMR 1978).

27. 5 M.J. 779 (AOMR 1978).
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v

punitive discharge. The Court relied on Robison v. Abbott, 28 for its
ruling that the bad-conduct discharge was no longer inherent in the sen-
tence and that no jurisdiction to consider the writ remained. The Court
distinguished Jones v. Ignatius,29 where the total confinement existing
after the convening authority converted the bad-conduct ~discharge to
additional confinement had exceeded the length of confinement the trial
court could have legally adjudged.30

The Navy Court of Military Review in Rogers v. George 3l continued
to recognize that the supervisory jurisdiction asserted in McPhail ap-
plied to the Court of Military Appeals as the highest civilian court but
agreed with the Army Court that such power did not vest in the Courts of
Military Review.

The Air Force Court of Military Review, in its opinion in United
States v. Dettinger,32 recognized the validity of the higher Court's
broad jurisdiction as a supervisory authority as claimed in McPhail,
ard also asserted that:

As the highest Air Force Court, through our reviews
we exercise supervisory authority over the actions
of Air Force trial judges, and where as here, an
injustice has been done, we have the inherent power
to correct it.33

On appeal fram that Court's decision the Court of Military Appeals reversed
the case on its merits but agreed that the Air Force Court of Military
Review did have supervisory authority "over the actions of trial judges
in cases that may potentially reach the appellate court."34

The Army Court's analysis of the role of Article 69 as limiting the
authority of military appellate courts to review cases through grants of
extraordinary relief found same support in the opinion of one judge on

28. 23 USOMA 219, 49 (MR 8 (1974).

29. 18 UusaMA 7, 39 OMR (1968).

30. The Army Court also applied this rationale to a general court-
martial where no discharge or confinement in excess of one year
had been adjudged. The Court ruled it had no jurisdiction to review
a case after The Judge Advocate General had performed his review
under Article 69 and found the findings and sentence supported by
law. Littleton v. Persons, 7 M.J. 582 (ACMR 1979).

3l1. 6 M.J. 558 (NCMR 1978).

32. 6 M.J. 505 (AFOMR 1978).

33. 1I1d. at 511.

34, 7 M.J. 216, 220 (QMA 1979).
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the Court of Military BAppeals. In Stewart v. Stevens,3> the Court
dismissed a petition for extraordinary relief without opinion, however,
Judge Cook wrote in a special oconcurrence that he believed that his
assertion of supervisory authority had been too broad in McPhail:

[Clonceding this Court's general authority to grant
relief to a person aggrieved by official action
purporting to be pursuant to, but in fact void under,
the Uniform Code in proceedings other than those
provided by Article 67, by explicitly investing the
Judge Advocates General with corrective authority
for the instances set out in Article 69, Congress
effectively withdrew such authority fram this
Court. 36

Judge Cook appears to have suggested that the Article 692 remedies apply
to any case that is not encampassed by Article 66, to include the imposi-
tion of punishment under Article 15, UMJ. His discussion of the limits
on the Court's powers has not been subsequently construed as limiting the
Court's supervisory jurisdiction to the extent of abrogating the decision
in McPhail. Nevertheless, the results in Barnett v. Persons and Stewart
v. Stevens are often cited by goverrment counsel as limiting the juris-
diction of the military appellate courts to those cases encampassed by
Articles 66 and 67, UCMJ.

The question of whether the appellant courts can intervene in cases
that would not otherwise be reviewed under Article 66 gas reopened in
Bernard v. Cammander.3’7 In Bernard the petitioner challenged the conven-
ing authority's actions where an adjudged bad-conduct discharge [herein-
after BCD] had been converted to forfeitures and reduction in pay grade.
The petitioner asserted that he was entitled to the benefit of his pretrial
agreement under which any adjudged discharge or reduction. would be sus-
pended. The Navy Court of Military Review stated that it had potential
jurisdiction over the case because the BCD would be reinstated if this
action of the convening authority were illegal, and the reinstated BCD
would bring the case back within the Court's Article 66 jurisdiction. The
Court therefore addressed the merits of the petition and pointed out that
the convening authority's action was in fact illegal. The Navy Court then
denied the petition without prejudice to the right of the petitioner to
raise the same issue in a petition to The Judge Advocate General pursuant
to his Article 69 remedies. This ruling would appear to be consistent
with the rationale in Barnett v. Persons and Stewart v. Stevens. But

35. 5 M.J. 220 (OMA 1978) (petition for extraordinary relief dismissed).
36. 5 M.J. 221 (Cock, J., concurring) (footnote amitted).
37. 9. M.J. 820 (NCMR 1980).

9
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instead of filing a petition under Article 69, the petitioner appealed the
Navy Court ruling and the Court of Military Appeals reversed and remanded
for Article 66 review, citing Jones v. Ignatius.38 On remand the Navy
Court construed the cite to Jones as a ruling that the convening autho-
rity's action converting the BCD was a nullity. The Court therefore rein-
stated the suspended BCOD, as was contemplated by the original pretrial
agreement.

While the Bernard writ was making its way through the courts, the case
of Soriano v. Hoskens? was decided. There the Court of Military Appeals
agreed that it had jurisdiction to address a petition for extraordinary
relief which contested a military judge's ruling that a Philippine attorney
could not represent his client before a special court-martial at Subic
Bay, Republic of the Philippines. The Court denied the petition on its
merits, however, in a concurring opinion Chief Judge Everett pointed cut
that the petition had raised the "real possibility" that the military judge
may not have recognized that he had discretion in the matter and had there-
fore improperly applied a per se rule for excluding foreign counsel. Judge
Everett therefore considered it appropriate for the Court to consider the
petition on its merits.

Judge Cook, although he dissented on the merits, nevertheless agreed
that the Court had jurisdiction to rule on the petition. Citing both
McPhail v. United States and Barnett v. Persons, he acknowleged that the
"Court's authority to grant extraordinary relief is not limitless. . . .
Whatever the limitations, however, extraordinary relief can be invoked
to rectify a trial ruling that it is not within the power of the judge
or the court-martial."40  He went on to define the issue as a question
of whether the military judge had the power to disqualify the Philippine
attorney fram representing the accused at court-martial:

If the judge lacks that power, his exclusion of
counsel was not merely a mistake in judgment, but a
void act. Review of such a ruling is a proper sub-
ject of an application for extraordinary relief.4l

38, 11 M.J. 143 (OMA 1981) (summary disposition). Although the Court
did not require the petitioner to seek an Article 69 remedy, in
Baldwin v. Fountain, 11 M.J. 340 (MA 198l) the Court dismissed a
petition as moot where TJAG had already granted the request for re-
lief pursuant to Article 69. The difference between the two cases
may be explained by the difference between the void act in Bernard
and the merely incorrect ruling in Baldwin.

39. 9 M.J. 221 (QMA 1980).

40, 9 M.J. at 224.

4l1. 9 M.J. at 226.
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Soriano is significant in that no mention is made whether the special
court-martial was authorized to adjudge a BCD. It is clear that the Court
would have been in the exercise of its potential jurisdiction under Arti-
cle 67 if the petitioner was in fact facing the possibility of a punitive
discharge.42 Although Judge Cook felt it necessary to give a careful ex-~
planation of the Court's jurisdiction, he did not include in his justifi-
cation the question of whether or not the case was potentially reviewable
under Articles 66 or 67.

If the court-martial in Soriano was one which would not have been
subject to appellate review under Articles 66 or 67 it would appear that
the Court of Military Appeals' disposition of the Soriano and Bernard
cases signals that the Court continues to recognize ze its superv180r§
authority as asserted in McPhail. Indeed, in United States v. Reddlng
Judge Cook's lead opinion noted Soriano and McPhall as examples of cases
where "persons have sought extraordinary relief fram court-martial actions
at the trlal level that are unreachable through the regqular channels of
review"44 [emphasis supplied].

It is at best difficult, and maybe impossible, to reconcile the
various statements by the military appellate oourts regarding their
power to grant extraordinary relief in cases not otherwise reviewable
under Article 66. However, the distinction between those cases where a
petitioner is limited to the remedies available under Article 69 and
those cases where the appellate courts will step in and exercise their
supervisory powers appears to lie in the nature of the action to be
challenged.

In deciding whether they have jurisdiction to grant relief on peti-
tions for extraordinary relief, the military appellate courts have appar-
ently recognized two classes of cases: those cases: in which the respondent
made a ruling or took an action outside the scope of his authority, and
those cases in which the challenged ruling was legally questionable but
within the respordent's authority. The former have been held subject to
review under the Courts' supervisory powers; the latter have been held
reviewable only when they fit within the traditional limits on jurisdic-
tion recognized in Barnett v. Persons and by Judge Cook in Stewart v.
Stevens.

42. See In re Tamnins, 1 M.J. 33 (A 1975).
43. 11 M.J. 100 (per Cock, Jes with one judge concurring in the result)
44, 11 M.J. at 103.
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This distinction most explicitly arises in those cases where the
government is seeking to challenge via petition for extraordinary relief
a military judge's pro-defense ruling. All of the military courts have
consistently recognized that in such cases petitions for extraordinary
relief will not lie for any reversible error but may only be used to
confine the trial court to the sphere of its discretionary power.
As pointed out by the Air Force Court in United States v. Pereira:

In the exercise of our extraordinary writ powers we
are not at liberty to substitute our legal judgment
for that of the trial judge, although we may do so
in the normal course of appellate review.

If viewed with the above distinction in mind, the rationales in United
States v. Redding, Soriano v. Hoskens, Bernard v. Cammander, and McPhail
v. United States are all strikingly similar: In each case the action
challenged was alleged or held to be a legal nullity.

In McPhail, the accused had been convicted of a charge over which
the court-martial did not have jurisdiction and the Court ruled the con-
viction void. In Bernard the Navy Court understood the remand to exer-
cise Article 66 review to mean that the convening authority's action in
converting a bad-conduct discharge to confinement was a nullity. In
Soriano it was pointed out that if the military judge did not have the
power to exclude foreign counsel, his actions would have been void and
subject to countermand under the All Writs Act.

It therefore appears that the military appellate courts will issue
writs in aid of their appellate jurisdiction in any otherwise appropriate
case ultimately reviewable under Articles 66 and 67. Where the case would
not otherwise be reviewable under Article 66 and the petitioner is chal-
lenging the respordent's application of the law, only the remedies under
Article 69 appear to apply. However, in any case where the petitioner

s "aggrieved by official action 4}% porting to be pursuant to, but in
fact wid under the Uniform Code" the military appellate courts have
the power to issue writs in aid of their supervisory responsibility.

45. Dettinger v. United States 7 M.J. 216 (CMA 1979); United States v.
Redding, 11 M.J. 100 (QMA 1981); United States v. Bogan, 13 M.J. 768
(AOMR 1982); United States v. Periera, 11 M.J. 632 (AFOMR 1982);
United States v. Strow, 10 M.J. 647 (NOMR 1980).

46. 13 M.J. 632, 635 n.7 (AFCMR 1982).

47. Stewart v. Stevens, 5. M.J. 220, 221 ((MA 1978) (emphasis added).
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In addition to the above bases for jurisdiction, there is one other
category of cases that may be reached under the All Writs Act: Those cases
where the action challenged has the effect of depriving the courts of the
their statutory a%gellate jurisdiction. As pointed out above, the case of
Robison v. Abbott®® has been relied upon for the rule that the military
appellate courts lose their jurisdiction to review a court-martial when
a punitive discharge has been converted to confinement and no other guris—
dictional prerequisites exist. In United States v. Bullington,4 the
Court of Military Appeals questioned, in dicta, the validity of the con—
clusion in Robison that the otherwise lawful conversion of a bad-conduct
discharge to confinement by a Convening Authority deprived the military
courts of their jurisdiction to review a case:

Perhaps Robison v. Abbott . . . deserves reexamination
in light of the literal wording of Article 66, for if
approval of a punitive discharge provides the basis
for conversion of the sentence, in a very real sense,
the sentence should be viewed as extending to a bad-
conduct discharge. Unlike the power to cammte a sen-
tence which is expressly conferred upon the President
and the Secretary, Under Secretary or the Assistant
Secretary of a military department, see Article

71, UMJ, 10 U.S.C. § 871, a convening authority's
power to convert a sentence fram a punitive discharge
to confinement has no express statutory basis.
Assuming arguendo that, in the proper exercise of

his Article 36, UCMJ, 10 U.S.C. § 836, powers, the
President has enabled convening authorities to cam-
mute sentences, we question whether commitation can
be used as a means to circumscribe appellate review
that otherwise would take place under Articles 66

and 67.°V .

Most_recently the Court has issued a show cause order in Do i
v. Green.”l That case challenges the actions of a military judge and
convening authority where the government motion to withdraw the charge

48. 23 MR 219, 49 QMR 8 (1974).

49. 13 M.J. 184 (A 1982).

50. 13 M.J. at 187 n.4 (emphasis supplied).

51. 14 M.J. 166 (OMA 1982). 1If a petition for extraordinary relief is
in correct form and states a basis for relief and jurisdiction, the court
will order the respondent to "show cause" why the relief should not be
granted. This is the first favorable step in most writ cases unless the
relief is granted ex parte.
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from a bad conduct discharge special court-martial was granted after the
defense had won a key suppression motion. This occurred aboard a Navy
vessel and the convening authority proceeded to impose non—judicial pun-
ishmant for the same offense. Under Article 15(a), UCMJ, personnel
assigned to Navy vessels do not have the right to demand trial by court-
martial when offered non-judicial punishment. The petitioner has chal-
lenged the mandatory imposition of punishment for an offense for which
he could not have been convicted at a trial by court-martial. The Court
has not, as of this writing, issued an opinion in Dobzynski but the is-
suance of a show cause order in that case and the footnote in Bullington,
quoted above, provide a basis for jurisdiction that counsel should not
ignore: That the Court's jurisdiction resides in the originally adjudged
sentence, or level of court, and subsequent actions by the convening
authority may not defeat that jurisdiction.

A proper explanation of the court's Jjurisdiction is a critical
element of any petition for extraordinary relief because principles of
judicial econamy dictate that appellate courts will not intervene in a
case unless they believe a clear mandate exists to justify their action.
A petition for extraordinary relief that fails to adequately establish
its jurisdictional prerequisite will run a real risk that an error or
abuse not otherwise reviewable in the appellate process will never be
corrected.

- VI. Conclusion

A petition for extraordinary relief can be an important tool which
a defense counsel can use to supplement the more cammon procedures avail-
able to represent a client before the military justice system. In some
cases it may be the only adequate means available to obtain review of an
action which a defense counsel believes to be contrary to law. Without
same familiarity with the basis and extent of the military appellate
courts' power to grant extraordinary relief, counsel may overlook a
major vehicle to ensure favorable results for their clients.
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APPENDIX

FORMS FOR PETITIONS FOR EXTRAORDINARY
RELTEF AND SUPPORTING BRIEF

IN THE UNITED STATES . ’
COURT OF MILITARY APPEALS/COURT OF MILITARY REVIEW

PETITION FOR EXTRAOR-
DINARY RELIEF IN THE
NATURE COF

(Type of writ sought)

, Petitioner

v.
., Respondents

Miscellaneous Docket No.
(Military Judge, Convening [For Court use only]
Authority, Confinement
Cammander etc.) and The

United States of America

Nt St Nt Nl Vsl il i o sl “an “waut

Preamble

The petitioner hereby prays for an order directing the re-
spordent to:

[Specify in this preamble a very brief indication of the na-
ture of the relief sought sufficient to alert the Court to the
problem]

I

History of the Case

II

Statement of Facts

. III

Statement of Issue

[Do not include citations of authority or discussion of prin-
ciples. Set forth no more than the full qustion of law involved.]
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v

The Relief Sought

[State with particularity the relief which the petitioner seeks

to have the Court order.]
v

Reasons for Granting the Writ

vI

Juridictional Statement

PETITIONER

ATTORNEY

ADDRESS & PHONE
NUMBER

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was mailed or delivered

to the Court ard to the respondent on .
(Date)

ADDRESS & PHONE

98



IN THE UNITED STATES
COURT OF MILITARY APPEALS/COURT OF MILITARY REVIEW

. Petitioner BRIEF IN SUPPORT OF PETITION

)

} FOR EXTRAORDINARY RELIER
v. )

) Miscellaneous Docket No.

)

» Respondents

Index of Brief

Table of Cases, Statutes, and Other Authorities

Statement of the Case

[Set forth a concise chronology including the results of any
hearing, action by the convening authority, supervisory authority
(if any), or the Court of Military Review as well as any other
pertinent information regarding the proceedings. This will repeat
the history of the case in the petition.]

Statement of Facts

[Set forth a consise statement of the facts of the case material
to the issue or issues presented. Do not include verbatim por-
tions of the record or other matters of an evidentiary nature but
use record and exhibit references. A mere recital of uncontroverted
matters for the sake of repetition is not desired. This will repeat
the statement of facts in the petition.]

Issues Presented

[Set forth each question presented in the Petition for Extraordinary
Relief. Issues will be set forth in upper case type, arnd each will be
followed by separate arguments pertaining to that issue. This will
repeat the statement of the issue in the petition. If deemed necessary
an issue addressing jurisdiction may be included.]

Argument

[Discuss briefly the point of law presented, citing and quoting such
authorities as are deemed pertinent.]
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Conclusion

[State briefly the extraordinary relief sought. No particular
form of language is required, so lorng as the brief concludes with
a clear prayer for specific Court action.]

Appendix
[The appendix, if required by court rules or otherwise deemed
appropriate by counsel, will be separately bound and will be filed
with the brief. The petitioner shall prepare and file an appendix
containing any Court of Military Review decision and relevant por-

tions of the record of trial or exhibits therein necessary to dispose
of issues presented.]

[If resolution of the issue or issues presented requires the study
or application of a rule, regulation or unpublished opinion (other
than that of the Court of Military Review in the case in which the
brief is submitted) or relevant parts thereof, such items will be
reproduced in an appendix to the brief.]

(Attorney)

(Address & Phone)
CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was mailed or delivered
to the Court and to opposing counsel (respordent) on

(Date;

(Attorney)

(Address)
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EYEWITNESS IDENTIFICATON
by Robert G. Fierer*

I. Introduction

Every lawyer in America who has even modest contact with an active
criminal practitioner has some awareness of the unreliability of eyewit-
ness identification. Therefore, the fundamentals of this paper lean
heavily on others (with due credit). Then (in the spirit of adventure)
it makes same suggestions of exploratory paths to try which, depending
upon jurisdiction and Jjudge, may be useful (or create frustration,
potential conteamwpt citations, and contemplations of abandoning the prac-
tice altogether). The discussion begins with a camment upon the unreli-
able nature of eyewitness testimony, continues with the criminal process
delineated by its own peculiar progression and includes a practical
bibliography.

II. Unreliability of Eyewitness Testimony

The vagaries of eyewitness identification are well-
known; the annals of criminal law are rife with

instances of mistaken identification. United States
Ve Wade.l

After explicitly identifying the problems inherent in eyewitness
identification testimony and boldly grappling with solutions in the now
not-so~famous trilogy of Wade-Gilbert-Stovall,2 the Supreme Court emascu—
lated those solutions in Kirby v. Illinois,” and then decapitated them

*Mr. Fierer, a practicing trial attorney in Atlanta, Georgia has a B.S.
from the University of Notre Dame and a J.D. from George Washington
University. He is a member of the Board of Directors of the Federal
Defender Program and an Adjunct Professor inm Criminal Trial practice at
Emory University. His lengthy list of publications includes this article,
originally prepared for the Third Annual Institute on Defense of Criminal
Ccases, Georgetown University Law Center Continuing Legal Education Divi-
sion., Although the article includes references to procedure and practice
intended for civilian practice, and although we do not recommend all
suggested practices, the editors are confident that military readers
will find the article useful and interesting.

1. 338 U.S. 218, 228 (1967).

2. United States v. Wade, id.; Gilbert v. California, 383 U.S. 263
(1967); Stovall v. Denno, 388 U.S. 293 (1967).

3. 406 U.S. 682 (1972).
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in ruling "that reliability is the linchpin in determining the admissi-
bility of identification testimony."4 Thus, the due process evaluation
of the identification procedures used by the police moved fram the sug-
gestiveness (and reasons therefore) of the identification procedure to
"whether under the 'totality of circumstances' the identification was
reliable even though the confrontation procedure [may have been] sugge-
stive."> Among the critical factors to be included in the evaluation,
as spelled out by the Court, are the opportunity of the witness to view
the criminal at the time of the crime, the witness' degree of attention,
the accuracy of the witness' prior description of the criminal, the
level of certainty demonstrated by the witnesses at the confrontation
and the length of time between the crime and the confrontation.

If reliability is the linchpin, how may the lawyer demonstrate a
lack of reliability to the trier of fact? Cases are legion where mis-
taken identification has caused the conviction and punishment of an
innocent man. Recall the gentleman bank-robber case. Most recently, in
Ohio, it was discovered that an innocent man served more than five years
for multiple rapes that he steadfastly denied and, in fact, did not
cannit. He was convicted by the testimony of four eyewitnesses, some of
wham were "absolutely certain" that he was the man. The Pennsylvam_a
priest robbery case is another notable example.

As the lawyer seeks to impress upon the Court the importance of this
issue and the sincerity of his purpose in seeking to demonstrate the
inherent unreliability in eyewitness testimony, it is very helpful to be
able to call up specific examples of such miscarriages of justice. There
are many fine sources in which such examples are cited. Every motion
should have a visual exhibit of injustice.

Additionally, it is essential from the very beginning that counsel
understand the processes of observation and recall and the factors which
contribute to the unreliability phenamenon. These factors include those
set out in Neil v. Biggers,7 and further include the suggestiveness of any

4, Manson v. Brathwaite, 432 U.S. 98, 114 (1977).
5. Neil v. Biggers, 409 U.S. 188, 199 (1972).

6. See United States v. Wade, 3838 U.S. 218; Bibliography, Section V,
infra.

7. 409 U.S. 188.
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pretrial identification procedure. Psychological studies have shown that
additional factors, such as stress, bias, and racial characteristics, to
name but a few, may also contribute to the unreliability of an identifica-
tion. Elizabeth Loftus' bock Eyewitness Testimony® is an excellent
source book from which to learn of these factors and phencmena.

There is no magic here, merely suggestions on presenting evidence
and argument pertaining to the unreliability of eyewitness testimony
throughout pretrial proceedings and trial. Obviously, the feasibility
of many of these suggestions depends on the scope of voir dire, cross-
examination and submission of evidence allowed by the particular judge
trying the case. Thus, many of the suggestions are also intended to
educate the judge so that he might be inclined to exercise his discretion
in broader strokes, vis—a-vis this issue. It is hoped that these sugges-
tions prove useful and, more importantly, lead practitioners to their
own ideas and vehicles in response to the peculiar facts of their cases.

III. The Process

A. Preliminary or Commitment Stage

There is only one rule: Nail down the circumstances of the crime/
opportunity to observe and the circumstances of any identification
procedure!

As an example, in a case where the writer was counsel, the prelimi-
nary hearing revealed among other things:

A police officer had been charged with rape while he was on duty and
in wniform in the rear seat of his marked car. The defense was, that if
a rape occurred at all this officer did not do it. .

The alleged victim had been shown pictures of the police officer (in
uniform) on duty that night in that zone. The important factors were:
1. She had been told that these were the officers on duty that night in
the zone. (Therefore any pick was “safe" for a lying or mistaken witness).
2. - She had been asked to mark her initials on the back of the picture she
chose before her boyfriend/corroborating witness viewed the .same spread
(thus he had an opportunity to see the initials and be influenced). The
type of questions to be asked in this example are included in the cross-
examination section infra.

8. (Harvard University Press, 1979).

103



B. Pretrial Motions

The first opportunity to litigate the unreliability issue is at the
pretrial motion stage. There are as many pretrial motions as there are
potential fact situations. However, a few are listed below which touch
upon the different problem areas and have served this author modestly
well in the past.

Under certain circumstances, counsel may wish to challenge the
identification by requesting the line-up himself. This often is done
prior to a preliminary hearing, by motion, particularly when there is a
decent chance that the case will be dismissed at the hearing. There are
great risks in doing this, of course, including reinforcing the witness'
feeling of certainty prior to testifying at the preliminary hearing and
providing ancother piece of out-of-court identification evidence. Under
the right circumstances and with the right result, it can be the quickest
way to get a case dismissed.

Should a case contain even the hint of an eyewitness identification
issue, then a discovery request pertaining to those issues and the facts
surrounding them should be filed. Most prosecutors usually interpret any
"favorable evidence" very narrowly, soO requests regarding identification
need to be made specifically. For example, '

Any and all evidence involving a line-up held at the
City of Atlanta Police Headquarters on or about June
23, 1982, including but not limited to the names,
addresses and telephone numbers of all of those par—-
ticipating in the line-up, and those viewing said
line-up; photographs taken of said line-up; and, any
notes, records or memoranda regarding any statements
or conversations between viewers of the line-up and
any law enforcement officers.

It is doubtful that a broad discovery request "pursuant to Bragz9 and
its progeny" would ferret out from the files of the prosecutor any equi~
vocation on the part of any eyewitness or suggestibility of the proce-
dures. Thus, this kind of request, as is the case with all discovery
requests, needs to be as specific as possible.

9. Brady v. Maryland, 373 U.S. 83 (1963).
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If not so suggestive as to be suppressible, the ID process is argu-
ably Bragz/Gilesl material which will bear on confrontation and impeach-
ment. Pretrial non-disclosure creates the potential of sound mistrial
arguments. At a minimum a short investigatory continuance might be
appropriate. Additionally, a motion to campel psychological testing of
an alleged eyewitness might be oonsidered. It is very unlikely that
courts will grant this motion in most cases. But where samething can
be alleged which indicates that this particular witness has certain
psychological disabilities--i.e. alcoholism, low I.Q.--and these disabil-
ities can be related to a lack of ability to perceive, retain, and re-
trieve eyewitness information, then there is a very real possibility
that testing will be ordered. Such a motion also serves the additional
valuable purpose of educating the trial judge as to the merits of this
particular issue of the case. Obviously, such a motion will only be
entertained by the relatively sensitive judge. Every lawyer knows of
certain judges who would not give this type. of motion second thought
prior to denying it. As this request would be discretionary, it is
unlikely that the denial of it will create a good issue for appeal.

) Finally, despite the fact that the Supreme Court has cut out the

heart of the Wade-Gilbert-Stovallll traditional motions to suppress in-
court and out-of-court identification based upon the suggestibility of
pretrial confrontations and/or the denial of the right to counsel at
confrontations, such motions should still be filed in every case where
they appear to be the least bit meritorious. Not only are the motions
often necessary to raise and preserve issues, but they provide an invalu-
able discovery tool for the lawyer whose defense rests upon discrediting
eyewitness identification. Additionally, though courts rarely suppress
in-court identification because of the ease of showing an independent
source, to be rid of out-of-court identification goes a long way in
successfully raising the defense. The Supreme Court has made clear that
reliability, not suggestibility, is the key to due process. Reliability
is, of course, nomally a factual question and, therefore, courts will
rarely throw out an identification as a matter of law.

Again, the purpose of setting out the above examples is not to
provide an exclusive list of possible motions but to demonstrate that
when the issue exists the pretrial motion stage of the proceedings can be
of significant importance to the whole case. It is at this stage of the
case that the lawyer lays the foundation for his request that the court
exercise its discretion and allow him latitude in his challenge of the
eyewitness identification evidence at trial.

10. Brady v. Maryland, id.; Giles v. Maryland, 386 U.S. 66 (1967).

11. United States v. Wade, 338 U.S. 218 (1967); Gilbert v. California,
388 U.S. 263 (1967); Stovall v. Denno, 383 U.S. 293 (1967).
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C. Voir Dire

The freedom to ask a broad range of voir dire questions depends upon
the discretion of the trial judge. Assumning that the trial judge grants
same latitude, however, voir dire can became an important part of the
process vis—a-vis the eyewitness identification issue. Voir dire ques-
tions should seek to discover any characteristics of a potential juror
which may affect your case, either positively or negatively, and educate
potential jurors as to same of the facts and issues with which they will
be confronted. Many questions came to mind in the eyewitness identifica-
tion process. For example, jurors can be asked if they have had any
mistaken identification experience.

Have any of you had the experience of seeing sameone
you thought you knew or had met, but later learned
you mistook that person for someone else?

Does anyone on the panel think that all people have
equal powers of observation and recall?

Voir dire can also go a long way in laying the foundation for the
introduction of expert psychological testlmony at trial. The primary
reason such testimony has been excluded is that it allegedly invades the
province of the jurors who are allegedly fully capable of determining
witnesses' ability to perceive and remember. Thus, voir dire can be used
to elicit the lack of knowledge and appreciation most people have for the
psychological factors that exist in eyewitness identification testimony.

Are any of you aware there are tests that show that
stress affects the reliability of eyewitness identi-
fication?

Are any of you aware there are studies that demonstrate
cross-race eyewitness identification is less reliable
than identification by people of the same race?

Properly phrased and fit within the factual framework of the specific
case, these questions will'serve to demonstrate to the judge, and for the
record, that the general knowledge of perception and memory is not great
and, just as importantly, alert the potential jurors of the key facts you
will raise to challenge the eyewitness testimony.

Alert prosecutors object to questions such as these. There will

ordinarily be one opportunity to educate in objection-response. For
example, on objection to the first question above in this section:
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Our position, if it pleases the Court, is that if
anyone raped the alleged victim, Officer Jones was
not that person and she is mistaken. And, it is,

we believe, proper to explore the Jjurors' experience
on this most critical issue, mistaken identification.

This rejoinder should be made forceably and clearly in open court
and not at the bench.

You are making a record for the later admissibility of expert testi-
mony on the subject. If there is no response (no knowledge of tests
and/or studies) by any or only a few jurors then the argument to admit
is stronger. As the rationale of exclusion is an invasion of the province
of the jury (it is also allegedly within their cammon experience), counsel
may now counter with the compelling argument that in point of fact, with
this jury, it is not within their experience.

You remeamber Judge, no juror was familiar with the
tests/studies; none knew of recall differential;
none had ever had the experience of misidentifying
a person they thought they knew.

Additionally, if expert testimony will be offered, it is important
to make sure that your jurors appear to have same faith in psychological
theory and practice. A juror who believes that psychological theory is
merely mumbo jumbo will not be a particularly good juror for the defense
in an eye-witness case.

D. Opening

Each lawyer utilizes his own style of opening, but this writer
believes in confronting issues only. :

An identification exists or we could all go home at noon. Why not
talk about it and juxtapose it to every known deficiency? Deficiencies
range from suggestibility to observability. An example:

She says it was Officer Jones, but she did not know

his name which was clearly on his uniform name tag;

the nunber of his badge, plainly visible on his chest

and hat; or the number of his car which is a foot and

one-half tall and which is on his car in three places!

[These facts had been nailed down at the preliminary hearing].
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E. Cross-Examination

If cross-examination was done properly at the preliminary hearing,
the trial cross-examination will be substantially identical in substance
but refined in procedure. If not, it may well be a treacherous path.

The point of it all is that no human is amiscient. There are areas
which will be fruitful. In one police officer example, the collateral
issues of badge, name tag, and car number became important.

As examples:

Isn't it true, the person you claim did this was
in uniform?

Isn't it true you say it was an Atlanta police
uni form?

Isn't it true they have badges? You don't
remenber the nurber? (Or you didn't observe
the number?)

. + « there is a name tag?
« +» o+ Observe the tag?

The human deficiency always exists samewhere and if found is ex-
ploitable. It may be clothing, lighting, distance, a mistake in original
description, or it may be an integral or collateral lie. The places to
find it are in preliminaries, in investigation (visits to the scene,
interviews, informal discovery, formal discovery, and any other tool to
uncover the error of the witness' perceptions) and maybe even at the
motions stage.

F. Expert Testimony

Over the past ten years or so, a battle over the admissibility of
expert psychological testimony as it pertains to eye-witness testimony
has been fought. A few conclusions at this stage may be drawn. First of
all, it is within the exercise of a trial court's discretion to admit
such testi.mony.]-2 There are very few reported cases on the subject
and it appears that all of those hold that it was proper for the court

12, United States v. Fosher, 590 F.2d 381 (lst Cir. 1979):; United States
v. Amaral, 488 F.2d 1148 (9h Cir. 1973); United States v. Thevis, 665
F.2d 616 (5th Cir. 1983).
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to exclude such expert testimony. This is in large part due to the fact
that the only cases on this subject to be reported are those in which
the defendant appealed the unfavorable ruling of the trial court. If
the trial court should rule favorably there is no issue for an appellate
court to hear.

As stated before, the primary reason for the exclusion of such
testimony is that it invades the province of the jury. This carnbined
with "the aura of special reliability and trustworthiness" that jurors
are alleged to give expert testimony causes same judges to find that it
is more prejudicial than it is probative. Thus, as pointed out earlier,
it can be critical to lay the foundation for the need for such testimony
at voir dire. Additionally, it should be pointed out to the court that
the expert will not testify to the credibility or reliability of a parti~
cular witness' statement. Instead the testimony will be directed to the
general memory process (the acquisition phase, the retention phase, and
the retrieval phase) and the significant psychological factors in the
particular case.l3

Obtaining an expert may be difficult. However, inquiry into the
psychology department at the closest local university is a great place to
begin. If financial limitations became paramount in regard to expert
testimony, than a lawyer may wish to consider using a doctoral candidate
in the area whose qualifications may be samewhat less but nevertheless
may still have sufficient expertise to testify in the area.

G. Demonstrative Evidence

The possibilities in this area are virtually infinite. It is most
important that such evidence recreate the scene at the time of the view
as accurately as possible. Thus, if the prosecution's photographs show
the scene of the crime during the daytime, not only should they be ob—
jected to as inaccurate representations but photographs taken in "avail-
able light" should be admitted by the defense to let the Jjurors see
exactly how dark it was. Similarly, if lines of sight are a factor in a
view then models made to scale are very advantageous. After a foundation
has been laid as to the exact lighting at the scene, lawyers have been
known to have the courtroam lights dimmed to demonstrate the difficulty
in obtaining a view. Again, these are but a few examples of what is
potentially an infinite pool of possibilities.

13, Iloftus, Elizabeth E., Eyewitness Testimony, Section V (Harvard Uni-
versity Press, 1979) (an excellent source for what this expert testimony
will be).
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H. Closing Arngént

Bring it all together! There is a balancing of deficiencies versus
the reliability of the identification. If any particular weakness exists
in the identification procedure itself or the seminal identification,
the equilibrium shifts to the defense.

I. Jury Instructions

Cautionary instructions as to eyewitness testimony are within the
broad discretion of the trial court. They are rarely, if ever, given
without a request by the defendant. The standard model for a cautionary
instruction is found in United States v. Telfaire.l4

14. 469 F.2d 552, 558-59 (D.C. Cir. 1972).

One of the most important issues in this case is
the identification of the accused as the perpetrator
of the crime. The government has the burden of
proving identity beyond a reasonable doubt. It is
not essential that the witness himself be free fram
doubt as to the correctness of his statement. How—
ever, you, the jury, must be satisfied beyord a
reasonable doubt of the accuracy of the identifica~
tion of the accused before you may convict him,

If you are not convinced beyond a reasonable doubt
that the accused was the person who cammitted the
crime, you must find the accused not guilty.

Identification testimony is an expression of belief
or impression by the witness. Its value depends on
the opportunity the witness had to observe the
offender at the time of the offense and to make a
reliable identification later.

In appraising the identification testimony of a
witness, you should consider the following:

(1) Are you convinced that the witness had the
capacity and an adequate opportunity to observe
the offender?

(Continued)
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Obviously, this model instruction must be modified to make it appli-
cable to a particular case. Moreover, if expert testimony has been
introduced, a special instruction to that must be requested. Finally,
whether a particular judge will entertain such an instruction will depend
in large part upon how well he has been educated earlier.

14. Continued.

Whether the witness had an adequate opportunity to
observe the offender at the time of the offense will
be affected by such matters as how long or short a
time was available, how far or close the witness was,
how good were lighting conditions, whether the wit-
ness saw or knew the person in the past.

[In general, a witness bases any identification

he makes on his perception through use of his
senses. usually the witness identifies an offender
by the sense of sight — but this is not necessarily
so, and he may use other senses.]*

(2) Are you satisfied that the identification made
by the witness subsequent to the offense was the pro-
duct of his own recollection? You may take into
account both the strength of the identification and
the circunstnaces under which the identification was
made.

If the identification by the witness may have been
influenced by the circumstances under which the
accused was presented to him for identification, you
should scrutinize the identification with great care.
You may also consider the length of time that lapsed
between the occurrence of the crime and the next
opportunity of the witness to see the accused, as

a factor bearing on the reliability of the identifi-
cation.

*Sentence in brackets ([ ]) to be used only if appropriate. Instructions
may be inserted or modified as appropriate to the proof and contentions.

(Continued)
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IV. Conclusion

A little luck, a little verve, an idea here, and an idea there is
what it takes to win.

The author presupposes no magic and presumes nothing, but hopes there
is a new thought here or an old one revived that is useful to all, same,
or even one defense counsel. :

14, Continued

[You may also take into account that an identifi-
cation made by picking the accused out of a group
of similar individuals is generally more reliable
than one which results fram the presentation of
the accused alone to the witness.]

[(3) You may take into account any occasions in
which the witness failed to make an identification
of the accused, or made an identification that was
inconsistent with his identification at trial.]

(4) Finally, you must consider the credibility of
each identification witness in the same way as any
other witness. Consider whether he is truthful and
whether he had the capacity and opportunity to make
a reliable cobservation on the matter covered in his

testimony.

I again emphasize that the burden of proof on the
prosecutor extends to every element of the crime
charged, and this specifically includes the burden
of proving beyond a reasonable doubt the identity of
the accused as the perpetrator of the crime with
which he stands charged. If after examining the
testimony, you have a reasonable doubt as to the
accuracy of the identification, you must find the
accused not guilty.

112



The books and article below are listed because, among all of them,

V. Bibliography .

 they include a camplete collection of case and other references.

example, the Loftus boock thoroughly examines the psychological aspects of
The Sobel book extensively analyzes the ramifica-
tions of suggestibility in the identification procedure.
article includes a camprehensive list of case citations on many of the

eyewitness testing.

frequent issues arising in eyewitness cases.

Books ¢

Articles:

Loftus, Elizabeth E., Eyewitness Testimony, (Harvard
University Press, 1979).

Wall, Patrick, Eye-Witness Identification in CerJ.nal
Cases, (Charles C. Thamas, 1965).

Sobel, Nathan R., Eyewitness Identification, (Clark
Boardman, Second Edition, 1981).

Meshbesher, Ronald, Eyewitness Identification, 1981).

Salisburg, Eyewitness Identification: A New Perspective

on 014 Law, 15 Tulsa L. Jour. 38 (1979).

Note, Did your eyes deceive you? Expert Psychological
Testimony on the Unreliability of Eyewitness Identifi-

cation, 29 Stan. L. Rev. 969 (1977).

113

Ron Meshbesher's



URINALYSIS: DEFENSE APPROACHES
I. INTRODUCTION

On 28 December 1981 the Deputy Secretary of Defense issued a memoran-
dum to the military services amnouncing a new attack on drug and alcohol
abuse by servicemerbers. One aspect of this new effort envisions a sweep-
ing, mandatory urinalysis program with the results being made available
as evidence in court-martial proceedings. The Navy and Marine Corps
implemented the memorandum almost immediately and several court-martial
proceedings in both services have been initiated, although none have
resulted in findings to date. The Amy responded more cautiously, with
several interim changes to Army Regulation 600-85, Alcohol and Drug Abuse
Prevention and Control Program. A final interim change to this regula-
tion, which outlines urinalysis procedures in detail, became effective on
11 February 1983.1

The legality of the urinalysis program may be the single most con-
troversial issue hefore the Court of Military Appeals this year. The
Court recently ordered briefs and heard argument on an extraordinary writ
in a Navy case on the issues of military jurisdiction and the constitu-
tionality of the mandatory seizure of bodily fluids.2 The crucial

_constitutional issues surrounding urinalysis were presented in the last
issue of The Advocate.3 This article will analyze some of the legal
issues conceming the admissibility of urinalysis evidence which may be
raised at trial.

II. THE DEVELOPMENT OF A URINALYSIS TEST

Since a significant avenue for contesting the evidence resulting from
mandatory urinalysis deals with the reliability of the testing procedures,
a good working knowledge of the terms cammonly used when discussing
urinalysis and same background on the procedures involved is essential.

1. Interim Change No. 102, Amy Regulation 600-85, Alcohol and Drug
Abuse Prevention and Control Program (11 February 1983) [hereinafter
cited as AR 600-85] '

2. Murray v. Haldeman, USQA Misc. Dkt. No. 83-20/MA (20 Jan. 83).

3. Maizel, Urinalysis: Search and Seizure Aspects, 14 The Advocate
402 (1982).
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Marijuana is derived fram the leaves and flowers of the cannabis
sativa I, plant. Its principal psychoactive ingredient is delta-9-tetra-
hydrocannabinol Thereinafter referrel to as THC]. The THC content of
marijuana varies, but ranges from 0% to 5%. Hashish contains from 5% to
15% THC.A THC is rapidly absorhed into the body, where it is then metabo~
lized. Many of the metabolities are excreted in the urine. The most
camon metabolite is ll-nor-delta-9-THC-9-carhoxylic acid. Metabolities
can e detected in an individual's urine for up to ten days after he has
smoked marijuana.>

The ability to detect THC in urine is new to science. 1In 1969 one
study was able to detect cannabis from the mouth and fingers of smokers
but not fram their urine.® 1In the early 1970's scientists tried unsuc-
cessfully to develop a simple urinalysis test which could detect mari-
juana.’ Finally, in the mid-1970's, several immnoassay techniques
were developed.® The immunoassay test involves the mixing of the specimen
with another agent in a test tube. If THC metabolities are present a
specific chemical reaction will occur. The result is then campared
against a reference solution. The manufacturers of EMIT and RIA, which
are two tyvpes of immmnoassays, acknowledge that these tests have varying
degrees of accuracy, as they react to many metabolities, including non-
THC campounds, present in the urine. They suggest that their technique

4, SYVA Campany, Urine Cannabinoid Assay, (A Product Rrochure), at

3 1982 [hereinafter cited as SYVA]. May be ohtained by writing to SYVA at
900 Arastradero Road, P.O. Box 10058, Palo Alto, CA 94303.

5. 14,

A Stone and Stevens, The Detection of Cannabis Constituents in the
Mouth and the Fingers of Smokers, Forsenic Science Society Journal 9, 31
(1969) as reported in 22 Am. Jur. Proof of Facts, Identification of
Substances by Instrumental Analysis § 5.5 (Supp. 1981) [hereinafter cited
as 22 Am. Jur. Proof of Facts].

7. Gross and Soares, Separate Radioimmune Measurements of Body Fluid,
Delta-9-THC and 1ll1-Nor-9-Carboxy-Delta-9-THC, in Cannabinoid Assays in
Humans, 10-14 (NIDA Research Monoaraph No. 7, 1977). Copies of all NIDA
Research Monographs discussed herein can be obtained by contacting the
National Institute of Drug Abuse, 5600 Fishers Lane, Rockville, Maryland
20857.

8. Id.
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only be used as a screenin% device, and that an alternative method be
used to confirm its results.

Gas chramatography is a forensic technique that has been used for
many years, although not for detecting THC metabolities in urine.
Chramatography separates substances for further identification hy, for
example, mass spectrametry. It is a more camplex technigue than EMIT or
RIA and can only be achieved in a laboratory setting.l0 By the late
1970's the technique of gas chramatography/mass spectrametry [hereinafter
referred to as GC/MS] was developed to test for the presence of drugs in
biological fluids. To date, GC/MS is considered the most specific and
sensitive test available to detect cannabinoid metabolities in urine.ll

In response to the Deputy Secretary's memorandum of 28 December 1981,
the Department of Defense turned to its scientists at the Armed Forces
Institute of Pathology. There, Doctors John D. Whiting and William W.
Manders agreed that GC/MS "has became the instrument of choice for the
detection of THC metabolities in urine." [However,] "because of the high
cost anmd the need for specially trained czperat;ors,"12 GC/MS was rejected
as a feasible test for the military and the researchers developed a new

9, See SYVA supra note 4, at 23-25. See also, McBay, Dubowski, and
Finkle, letter to the Editor, The Journal of the American Medical
Association, 249 JAMA 881 (February 1983) [hereinafter cited as McBay,
et al., Letter to JAMA].

10. 22 Am. Jur. Proof of Facts, supra note 6, at § 7, contains a detailed
explanation of the gas chromatography process, as do several treatises
dealing with the hardling of drug prosecutions. See also, Raezer, Prose-
cution of Drug Offenders Based on The Newly Developed Urine Test (Part
1), I Trial Counsel Forum No. 2, Trial Counsel Assistance Program, United
States Army Legal Services Agency (September 1982); Bernheim, Defense of
Narcotic Cases § 4.09 (1982).

11. Jones, Human Effects: An Overview, 54, 59 (NIDA Research Monograph
No. 31, 1980) and Turner, Chemistry and Metabolism In Marijuana Research
Findings: 1980, 81, 89 (NIDA Research Monograph 31, 1980).

12, Wwhiting and Manders, Confirmation of a Tetrahydrocannabinol Metabolite
in Urine by Gas Chramatograph, 6 Journal of Analytical Toxicology, January/
February 1982 [hereinafter cited as Whiting and Manders].
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confirmming test: gas chramatography equlpped with a flame ionization
detector [hereinafter referred to as GC/FID].13

According to Whiting and Manders the GC/FID procedure should be used
to confirm the presence of THC metabolities only in those samples of urine
producing a response greater than 20 ng/ml (nanograms per milliliter) by
the screening tests, EMIT or RIA. Specimens initially producing less
than 20 ng/ml should not be tested further.l4 The accuracy of the GC/FID
technique was reportedly confirmed by testing the same samples with the
GC/MS method. Of 62 specimens tested, 21 were confirmed to have greater
than 75 ng/ml of THC by GC/FID and 22 were confinxed by GC/MS. Whiting
and Marnders concluded that the tests show a '"greater than 95% correla-
tion.15 The RIA screening test with confirmation by GC/FID as developed
by Whiting and Manders has been adopted for use by the Army

13. GC/FID is referred to as GIC in Interim Change I02, AR 600-85.
14. whiting and Manders, supra ncte 12, at 49,
15. -Ig. at 51.

16. Para. 3-17g (3), Interim Change 102, AR 600-85. See also, Para.
3-15, AR 600-85. Standard operating procedures [hereinafter SOP] for the
Army's drug testing laboratories require specimens yielding positive
results by RIA to be retested by RIA prior to testing by GIC. Revised
Policies and Forms for Biochemical Testing Programs, HQDA Letter 40-83-1
(18 February 1983). The SOP also provides for re-test by the Army lab at
the request of the servicemenmber. The request must be in writing anmd
signed by the servicemember or his counsel. The SOP will be supplemented
by local SOPs, prepared by each drug testing laboratory. . According to
the supervisor of the Fort Meade Laboratory, Army laboratories (Fort
Meade, Tripler, and Weisbaden) will be equipped with GC/MS for "quality
control purposes.”" Although not a part of HODA's SOP, his laboratory's
SOP will prokably require confirmation of all specimens to be used in
proceedings under the Uniform Code of Military Justice [hereinafter cited
as UMJI] by both GC/FID and GC/MS. Telephone interview with CPT Dennis
Shingleton, Chief of Drug Urinalysis Test Center, Fort Meade, Maryland
(24 January 1982). If in fact the goverrment uses both procedures,
reliability of both tests must be established. See discussion at III B.,
infra.
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III. DFFENSE APPROACHES TO MAN'DA'I‘ORY URINALYSIS EVIDENCE

A. Jurisdiction

Urinalysis test results may constitute evidence of drug use. These
results cannot prove where and when that alleged use occurred. The
burden is on the government to prove that the military has jurisdiction
to prosecute the alleged offense.

In the landmark case of O'Callashan v. Parker,17 the Supreme Court
held that a court-martial lacked jurisdiction over the subject matter of
an offense charged against a service member unless that offense was
"service connected."” In Relford v. Cammandant,l® the Court amplified the
0O'Callahan decision by holding that, in "an ad hoc approach to cases
where trial by court-martial is challenged,"l9 the courts should deter-
mine jurisdiction by consideration of certain specifically enumerated
criteria.?0 In United States v. Trottier,2! the Court of Military
Appeals held that the "slavish" application of the Relford criteria was
unnecessary if a class of cases could be recognized in which military
jurisdiction exists.22 The Court then created such a class, including
within it "almost every involvement of service personnel with the cammerce
of drugs" and declared this class to be "service connected."23 The Court
did, however, recognize an exception to the class:

17. 395 U.S. 258 (1969).

18. 401 u.s. 355 (1971).

19. Id. at 366.

20. 1d. at 365.

21. 9 M.J. 337 (CMA 1980).

22, 1d. at 343-345.

23, Id. at 350. The Court has further weakened the protections of the
Relford decision by recently holding that the criteria enumerated in’
Relford "were not intended to be exhaustive." United States v. Lockwood,
15 M.J. 1, 4 (CMA 1983). The Court suggested several new criteria for

finding service connection, including the overbroad "need" to maintain
the "reputation" and "norale" of the Armed Services. Id. at 10.

118


http:larrlma.rl

Only under unusual circumstances, then, can it
be concluded that drug abuse by a serviceperson
would not have a major and direct untoward impact
on the military. For instance, it would not
appear that use of marijuana hy a serviceperson
on a lengthy period of leave away from the mili-
tary canmunity would have such an effect on the
military as to warrant the inwvocation of a claim
of special military interest amd significance
adequate to support court-martial jurisdiction
under O'Callshan. . . .24

The importance of this exception in dealing with mandatory urinalysis
cases cannot be overemphasized. Defense counsel should argue that this
exception is applicable in almost every drug use case where the sole
evidence against an accused is the result of a urinalysis test.25

While it is vital to show the court any favorable facts available,
e.dg., that your client was on leave just prior to the urinalysis or that
his duty performance has never appeared to be affected by drug use,
remerber that the government has the burden to plead jurisdiction in the
specification?® and to prove the existence of service connection.2?

B. The Admissibility Of Novel Scientific Evidence

The GC/FID technique is not only new, but virtually untested.
Defense lawyers can make a persuasive argument that the laboratory
results produced by GC/FID should not be admitted into evidence because
neither the method nor its results have been proven reliable.

24, United States v. Trottier, 9 M.J. at 350 n.28.

25. In Murray v. Haldeman, USCMA Misc. Dkt. No. 83-20/NA (20 Jan. 83),
the appellant was on thirty days leave in conjunction with a permanent
change of station. The urinalysis was performed when he reported for
duty at his new assignment. The Court of Military Appeals has requested
briefs on the issue of whether the military could assert Jjurisdiction
under these ciraunstances. The impact of the decision in United States
v. Lockwood, 15 M.J. 1 (CMA 1983), on this exception may be significant.
See note 23, supra.

26. United States v. Alef, 3 M.J. 414 (CMA 1977).

27. Rurkle v. United States, 122 U.S. 543 (1887).

119


http:i1rpa.ct

In an oft-quoted passage, the Court of Appeals for the District of
Columbia Circuit, in Frye v. United States,28 established the standard
for the admissibility of novel scientific evidence:

Just when a scientific principle or discovery
crosses the line between the experimental and
demonstrable stages is difficult to define.
Somewhere in this twilight zone the evidential
force of the principle must be recognized, and
while courts will go a long way in admitting
expert - testimony deduced from a well-recognized
scientific principle or discovery, the thing from
which the deduction is made must be sufficiently
established to have gained general acceptance in
the particular field in which it belongs.29

The Frye standard was adopted by the military in United States
v. Hulen.3U However, subsequent to Hulen, the Military Rules of Evidence
[hereinafter cited as Mil. R. Evid.] were enacted. Military Rule of
Evidence 702, identical to Rule 702 of the Federal Rules of Evidence,
fails to mention the Frye standard, and states only that scientific
evidence is admissible if it is helpful to the trier of fact.3l 1In a
footnote to United States v. Martin,32 the Court of Military Appeals
recently suggested that Mil. R. Evid. 702 may alter the application of
Frye to court-martial proceedings. 1Indeed, a number of oourts have
seized upon the Federal Rules of Evidence as the opportunity to rid
themselves of the Frye standard, regarding the silence of the Federal
Rules of Evidence as tantamount to an abandorment of the "general accept—-

28. 293 F. 1013 (D.C. Cir. 1923).

29. Id. at 1014.

30. 3 M.J. 275 (CMA 1977).

31. Mil. R. Evid. 702 states: "If scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise."

32, 13 M.J. 66, 68, n.4 (CMA 1982).
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ance" stardard.33 Other courts however, have argued that the Frye
standard was anitted fram the Federal Rules of Evidence si.xgply because
it was unnecessary to codify an established evidentiary rule. 4

Trial defense lawyers should argue that the rationale of Frye is
still alive, and that the evidence should be suppressed under Mil. R.
Evid. 403.35 The admnission of novel scientific evidence on the basis
that it is helpful, 36 without a prior Jjudicial determination that the
evidence is reliable, creates a dangerous situation which may invade the
province of the jury. Admitting novel scientific evidence could "deprive
the defendant of the cammn sense and collective judgment of his peers,
derived after weighing the facts amd considering the credibility of wit-
nesses, which has been the hallmark of the jury tradition."3”7 " An "aura
of special reliability and trustworthiness"38 attaches to scientific
evidence. Because of its apparent objectivity, an opinion that claims a

33. See e.g., United States v. Williams, 583 F.2d 1194 (2@ Cir. 1978),
cert. denied, 439 U.S. 1117, (1979).  See generally, 3 J. Weinstein and
M. Berger, Weinstein's Evidence 702-16 (1981 hereinafter cited as
Weinstein's FEvidence]. '

34. See e.g., United States v. Rrown, 557 F.2d 541 (6th Cir. 1977). See
generally, Gianelli, The Admissibility of Novel Scientific Evidence:
Frye v. United States, a Half-Century Later, 80 Colum. L. Rev. 1197
(1980) [hereinafter cited as Gianelli]; McCormick, Scientific Evidence:
Defining a New Approach to Admissibility, 67 Iowa L. Rev. 879 (1982).
Both law review articles contain exhaustive reviews of the cases accepting
anmd rejecting the Frye standard. ' '

35. Mil. R. Evid. 403 states: "Although relevant, evidence may be
excluded if its probative value is substantially ocutweighed by the danger
of wnfair prejudice, confusion of the issues, or misleading the members,
or by considerations of undue delay, waste of time, or needless presenta-
tion of cumilative evidence."

36. Mil. R. Evid. 702.

37. United States v. Alexander, 526 F.2d 161, 168 (8th Cir. 1975).

38. United States v. Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973).
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scientific rasis is apt to carry undue weight with the trier of fact."39
Consequently, the promtive value of the urinalysis results, weakened
hy the test's unproven reliability, is greatly outweighed by the potential
of prejudice to the accused. 40

Many of the cases which reject the Frye standard can be distin-
guished. A clear distinction exists between novel scientific evidence
such as GC/FID amd other scientific tests such as those for voiceprints4l
or bite marks.42 Chemical urinalysis does not permit the Jjury to
independently judge the reliability of the evidence. A jury can listen
to tapes of an accused's wvoice and decide for themselves if he sounds
like the alleged obscene phone caller. A jury can look at the photographs
of the victim's wounds anmd campare them with photographs of the accused's
teeth, With chemical urinalysis, once the evidence is placed before the
jury, and once the jury accepts its validity, the decision as to whether
the accused is quilty or innocent has, in effect, been made.

If urinalysis evidence is admitted merely on the basis of its
"helpfulness, " the burden of proof is shifted to the accused to disprove
the validity of its results. "A courtroam is not a research laboratory.
The fate of a defendant in a criminal prosecution should not hang on his
ability to successfully rebut scientific evidence. . M

39, United States v. Baller, 519 F.2d 463, 466 (4th Cir. 1975), cert.

denied, 423 U.S. 1019 (1975). See also United States v. Addison, 498
F.2d 741 (D.C. Cir. 1974).

40, M11 R, Evid. 403. See also United States v. Hicks, 7 M.J. 761
(ACMR 1979), pet. denied, 7 M.J. 249 (CMA 1979).

41. See e.g., United States v. Baller, 519 F.2d at 466 n.39.

42. E.qg., People v. Marx, 54 Cal. App.3d 100, 111, 126 Cal. Rptr. 350,
356 (Cal. Ct. App. 1975).

43, United States v. Brown, 557 F.2d at 556 n.34. But see United
States v. Hendershot, 614 F.2d 648 (9th Cir. 1980).
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Several suggestions have been made which would insure the vitality
of the Frye standard under the Rules of Evidence. One suggestion is
that the provisions of Mil. R. Evid. 703, requiring an expert to base his
opinion on data which is "reasonably relied upon by experts in the parti-
cular field", be extended to the admission of scientific evidence under
Mil. R. Evid. 702.44 Ancther suggestion is that the probative value of
the evidence be determined by weighing several indicia of reliabilitxs
including support for the technique in the scientific commnity.
Professor Giannelli has proposed that a special hurden he placed on the
government, reqguiring that the validity of the novel technique be proven
beyornrd a reasonable doubt bhefore its admission under Mil. R. Evid. 702
may be considered. 4o

The government most assuredly will argue that the reliability of its
evidence_cannot rest solely on a process of "counting [scientific]
noses, "7 amd that Whiting and Manders' test on 62 specimen.s4’8 suffices
to ensure that the results are valid. However, even those courts which
have rejected Frye outright will not permit the introduction of evidence
which is unsupported in the scientific ccmrmmity.";“9 Since the only
research offered to validate the new technique was conducted by those who
developed the theory, defense counsel may arque that the Whiting and
Manders' test is unsupported by independent research.’? The government
may also point to the few cases which have accepted the results of various

44, Saltzburg, Schinasi and Schlueter, Military Rules of Evidence Mamial
324-325 (1981) [hereinafter cited as Saltzburg, Schinasi and Schlueter].

45. Weinstein's Evidence, supra note 33, at 702-18, 19.

46. Giannelli, supra note 34, at 1245-1248.

47, 1nited States v. Williams, 583 F.2d at 1198 n.33.

43. Wwhiting and Manders, supra note 12.

49, Tmnited States v. Trankowski, 659 F.2d 750, 757 (7th Cir. 1981).

50. Giannelli, supra note 34, at 1213.
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forms of gas chranatography.51 These cases prove only the limited accept-
ance in the scientific cammmity of various forms of the technique. No
case has yet accepted the reliability of the GC/FID technique when used
to specifically analyze urine for THC content.

The fundamental problem with novel scientific evidence 1is that
although science may ultimately prove the method and its results to be
reliable, it may just as likely reject the test entirely. While scien-
tists have the luxury of continuing their experiments over several years,
the same cannot be said for criminal defendants.®2 The government should
have the burden of showing that the test results proved beyond a reason-
able doubt that the accused has used marijuana. The burden should not
be shifted to the accused to disprove the government's case when it is
based solely on novel scientific evidence. .

In addition to questioning the validity of the GC/FID method and the
reliability of its results, the defense should ensure that the government
proves the proper application of the technique, that the laboratory
instruments amd other conditions were proper, that all standard procedures
were followed, and that the persons conducting and interpreting the
results were qualified to do so. In that regard it will be wise to demand
the presence of those who performed the test. While the government may
generally rely on the presumed reqgularity of their laboratory reports, the
admissibility of the laboratory report does not insulate the laboratory
chemist from defense requests for production at trial when the defense
wishes to examine him as to his competency and as to the accuracy of the
procedure erplcyed.53 In the area of urinalysis a strong argument can be
made that the camplexity of the laboratory procedure makes the likelihood
of error high and the need to examine the laboratory chemist essential.

51. United States v. Distler, 671 F.2d 954 (9th Cir. 1981) (GC used to
prove water pollution by oil residue); State v. Perryman, 520 S.W.2d 126
(Mo. 1975) (hair analysis); City of Abilene v. Hall, 202 Kan. 636, 451
P.2d 18R (1969) (blood alcohol levels).

52. Saltzburg, Schinasi and Schlueter, supra note 44, at 324-325.

53. United States v. Davis, 14 M.J. 847, 848 (ACMR 1982). See also,
McBay, et al, Letter to JAMA, supra, note 9, stating that if urinalysis
results are to be used in adversary proceedings they must be performed
hy a qualified analyst and interpreted by a qualified toxicologist. The
SOP for Army drug testing laboratories, supra note 16, provides for the
interpretation of the results by the officer in charge of the laboratory,
civilian supervisor, or the noncammissioned officer in charge.
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C. Proving Possession Or Use - The Problem Of Passive Inhalers

A positive urinalysis result may be strong circumstantial evidence
of drug use,”4 but it only creates a rebuttable presumption. Studies
have revealed that same individuals whose urine indicates a THC content
may not have even used the drug. Unlike other drugs, marijuana is
ingested into the system by smoking. Marijuana is often smoked in closed
roams with r ventilation because it is illegal and cannot be smoked
in public.5 Individuals in close contact with marijuana smokers may
irhale the smoke passively, thereby absorbing THC into their systems
and causing a positive urinalysis test result even though they did not
themselves smoke the marijuana.56 The issue which is still a matter
of controversy is the quantity of THC which can be inhaled passively.

The Zeidenberg study placed one non-user in a locked hospital ward
with five heavy marijuana smokers for over a month. The non-user's urine
showed negligible amounts of THC in the first week, 100 ng/ml by the
second week, and 260 ng/ml by the third week. For the next three weeks
the urinalysis results steadily decreased, as the subject learned to
avoid the marijuana smokers in the ward.

54. Convictions for drug use or possession based purely on circumstan—
tial evidence have been upheld. See United States v. Yanez, 89 N.M.
397, 553 P.2d 252 (1976) (urinalysis results are circumstantial evidence
of possession); Anderson v. State, 9 Md. App. 639, 267 A.2d 302 (1970)
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The Perez-Reyes study was more camplex. It used six subjects, three
experienced marijuana users and three individuals who have never used
marijuana. The subjects were placed in various situations with varying
amounts of marijuana smoked in each situation. In Study I two users and
two non-users were placed in a small, closed room for one hour while the
two users smoked marijuan