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IL.

CHAPTER 1
INTRODUCTION TO GOVERNMENT CONTRACT LAW
COURSE OVERVIEW

This course and deskbook are broken down into the two parts of Government
Contracting - Contract Formation and Contract Administration. These phases are not
necessarily distinct and are broken out separately only to aid understanding.
Practitioners must realize that these steps often run together or are out of sequence.
Early and frequent attorney involvement in any and all of these steps will often
prevent problems from arising in subsequent steps. A graphic of these phases can be
found at Section II below.

A. Part I - Contract Formation. Contract Formation entails the process and
requirements for procuring goods and services on behalf of the Government.

1. The formation phase concerns issues that arise primarily when
entering into a contract. It generally begins with the process of
defining the Government’s requirements.

MAJOR TOPICS INCLUDE:

A. Authority — what individuals have the authority to bind the Government in a
contract action.

B. Competition — what are the minimum requirements to solicit completion
among contractors to fill the Government’s needs, and are there any
applicable exceptions.

C. Methods of acquisition (e.g., simplified acquisition, sealed bidding,
contracting by negotiation) — what contracting method will be used to solicit
bids, quotes, or proposals, and how will those responses be evaluated against

each other.

D. Contract types — how will the contract be structured and what are the pricing
mechanisms.

E. Socioeconomic policies — are there public policy concerns or requirements
that apply.

F. Protests — has the Government followed all applicable regulations and its own

procurement approach such that an award is both fair and prudent.

a) Procurement fraud — has the procurement been tainted by
unethical or illegal conduct.
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Part II - Contract Administration. Part II of the course, contract
administration, concerns contract performance and other special topics. Once
the contract is awarded, numerous oversight and management responsibilities
continue to ensure the Government gets what it bargained for, and to protect
the Contractor against unfair treatment.

The administration phase concerns issues that arise primarily during
performance of a contract.

1. Major topics include:

a. Contract changes — how do changed requirements affect an
existing contract.

b. Inspection and acceptance — how does the Government ensure
it gets the quality and quantity of goods and services it
contracted for.

c. Terminations for default and for the convenience of the
government — when can the Government terminate a contract.

d. Contract claims and disputes — how are disagreements between
the contractor and the Government resolved.

e. Procurement integrity and ethics in government contracting —
are contracts administered fairly, ethically, and legally.

f. Alternative Dispute Resolution (ADR) — are there alternate
forums to resolve contractor/Government disputes.

Deployment Contracting and Contingency Contractor Personnel — are there
unique policies and procedures that apply to federal procurements in a
contingency environment.Instructional Material.

1. Government Contract Law Deskbook, Volume I and Volume II.
Electronic versions are available on JAGCNet and the Library of
Congress’ website (http://www.loc.gov/rr/frd/Military Law/military-
legal-resources-home.html).

2. Includes seminar problems that require the application of the general
principles discussed in the conference sessions.

3. Optional reading.
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a. John Cibinic, Jr., and Ralph C. Nash, Formation of
Government Contracts, published by Government Contracts
Program, George Washington University, 3d edition, 1998.

b. Cibinic, Nash, and Nagle, Administration of Government
Contracts, published by The George Washington University,
4th edition, 2006.

A listing of some contract law terminology and common abbreviations
is found at Appendix A of the Government Contract Law Deskbook,
Volume I. For further information, definitions, and explanations, see
Nash, Schooner, O’Brien-Debakey, and Edwards, The Government
Contracts Reference Book, published by The George Washington
University, 3d edition, 2007.
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III. OVERVIEW OF THE GOVERNMENT CONTRACTING
PROCESS
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IV. COMMERCIAL/GOVERNMENT CONTRACT COMPARISON.

D.

Interrelationship of Commercial and Government Contract Law. The
government, when acting in its proprietary capacity, is bound by ordinary
commercial law unless otherwise provided by statute or regulation.

“If [the government] comes down from its position of sovereignty, and enters
the domain of commerce, it submits itself to the same laws that govern
individuals there.” Cooke v. United States, 91 U.S. 389, 398 (1875).

Federal Statutes and Regulations Preempt Commercial Law. Government
statutes and regulations preempt and predominate over commercial law in
nearly every aspect.

“Our statute books are filled with acts authorizing the making of contracts
with the government through its various officers and departments, but, in
every instance, the person entering into such a contract must look to the
statute under which it is made, and see for himself that his contract comes
within the terms of the law.” The Floyd Acceptances, 74 U.S. 666, 680
(1868).

Agency Supplements. Numerous agency and command-level supplements
provide additional direction and constraint over the public procurement
process. See Chapter 2, Contract Format and the FAR.

V. ROLE OF PUBLIC POLICY IN GOVERNMENT CONTRACT

LAW

A.

Objectives of Government Contracting (See Steven L. Schooner, Desiderata:
Obijectives for a System of Government Contract Law, 11 Public Procurement
Law Review 103 (2002) available at
(http://papers.ssrn.com/sol3/papers.cfm?abstract id=304620). In a short but
insightful article, Professor Schooner describes various objectives and
principles of a public contracting system. These principles are sometimes
difficult to harmonize and may create points of friction for practitioners. A
few of the objectives and principles are highlighted below and are recurring
themes throughout the Contract Attorney’s Deskbook and federal acquisition
regulations.

1. Core Principles: Competition, Transparency, Integrity, Fairness.

2. Socioeconomic Policies: e.g., Labor Standards, FAR Part 22; Foreign
Acquisition, FAR Part 25; Small Business Programs, FAR Part 19;
Other Socioeconomic Programs, FAR Part 26.
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3. Customer Satisfaction.

B. The Procurement Environment: The Acquisition Workforce. The
Government’s ability to efficiently procure quality goods and services at
reasonable prices is directly tied to the size and quality of the acquisition
workforce. Numerous initiatives have been launched in recent years to
establish specific education and training standards for civilian and military
contracting professionals (see, e.g., Defense Acquisition Workforce
Improvement Act (DAWIA)). Contract attorneys are not typically considered
part of the acquisition workforce (e.g., they are not required to be certified in
accordance with DAWIA career field certification requirements) but they are
a recognized member of any acquisition team and bring a unique skill set that
can help detect, avoid, and resolve problems. Contracts Attorneys must work
with the various other participants in the acquisition process (see Section VII
below for a listing of the various players typically involved in the procurement
process).

C. Public Policy and Contract Clauses

1. Clauses required by statute or regulation will be incorporated into a
contract by operation of law. Voices R Us, ASBCA Nos. 51026,
51070, 98-1 BCA 9 29,660; G. L. Christian & Assoc. v. United States,
160 Ct. CI. 1,312 F.2d 418, cert. denied, 375 U.S. 954 (1963)
(regulations published in the Federal Register and issued under
statutory authority have the force and effect of law).

2. Clauses included in a contract in violation of statutory or regulatory
criteria will be read out of a contract. Empresa de Viacao Terceirense,
ASBCA No. 49827, 00-1 BCA 9 30,796; Charles Beseler Co., ASBCA
No. 22669, 78-2 BCA 9 13,483 (where contracting officer acts beyond
scope of actual authority, Government not bound by his acts).

3. A clause incorporated erroneously will be replaced with the correct
one. S.J. Amoroso Constr. Co. v. United States, 12 F.3d 1072 (Fed.
Cir. 1993).

4. Contracts tainted by fraud in the inducement may be void ab initio,

cannot be ratified, and contractors may not recover costs incurred
during performance. Schuepferling GmbH & Co., KG, ASBCA No.
45564, 98-1 BCA 9] 29,659; Godley v. United States, 5 F.3d 1473
(Fed. Cir. 1993).

VI. CONTRACT ATTORNEY ROLES
A. Advisor to the Commander and the Contracting Officer.

1. Advise on formation and administration phase issues.
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2. Advise on fiscal law issues.

B. Litigator.

1. Protect the record (whether formation or administration).

2. Litigate protests.

3. Litigate disputes.

4. Litigate collateral matters before federal bankruptcy, district, and

circuit courts.

C. Fraud Fighter.

1. Advise how to prevent, detect, and correct fraud, waste, and abuse.
2. Provide litigation support for fraud cases.
D. Business Counselor.
1. Ensure the commander and contracting officer exercise sound business
judgment.
2. Provide opinions on the exercise of sound business practices.
3. Counsel is part of the contracting officer’s team. FAR 1.602-2,

15.303(b)(1). Army policy requires counsel to participate fully in the
entire acquisition process, from acquisition planning through contract
completion or termination and close out. Army Federal Acquisition
Regulation Supplement (AFARS) 5101.602-2.

VII. CONTINUING EDUCATION FOR CONTRACT LAW

PROFESSIONALS
A. Basic Courses.
1. Contract Attorneys Course (CAC).
a. Provides instruction on basic legal concepts pertaining to

government contract law.

b. The course is offered annually and lasts two weeks.
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Contract Attorney’s Course blocks of instruction are
videotaped and may be viewed online at JAGCNet
(https://www.jagcnet.army.mil/8525736 A005BC8F9/0/F4F01
C63D6ABDOBF85257353006B31C5?0pendocument).

2. Fiscal Law / Comptrollers’ Accreditation Course.

Provides training on the statutory and regulatory limitations
governing the obligation and expenditure of appropriated
funds, and an insight into current fiscal law issues within DOD
and other federal agencies.

The course is offered annually and lasts 4 2 days.

Fiscal Law Course blocks of instruction are videotaped and
may be viewed online at JAGCNet
(https://www.jagcnet.army.mil/8525736A005BC8F9/0/F4F01
C63D6ABDOBF&85257353006B31C5?0pendocument). The
online Fiscal Law Course is entitled the “Comptrollers’
Accreditation Course.

The Comptrollers’ Accreditation and Fiscal Law Course is an
offsite course hosted by the Department of Defense Inspector
General and taught by TJAGLCS faculty in the Washington,
D.C. area.

G. Advanced Courses.

1. Government Contract and Fiscal Law Symposium.

a.

This course covers significant Government procurement law
developments in legislation, case law, and policy, and provides
advanced instruction on selected topics.

The course is offered annually and lasts 3 2 days.

Course attendance is limited to senior-level contract law
attorneys.

2. Procurement Fraud Course.

a.

This course provides amplifying guidance and instruction on
current policies and trends for procurement attorneys who
serve as procurement fraud advisors.

The course is offered every other year (even years) and lasts
2.5 days.
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C. Course is administered in conjunction with the Army’s
Procurement Fraud Branch.

VIII. CONCLUSION.

The Players

GOVERNMENT CONTRACTOR
Commander Owner / CEO / Shareholders
Comptroller Banker & Finance
Requiring Activity Marketers
User Production
Technical Activity Engineering
Contracts Office Contract Administration
Small Business Advocate Purchasing

Competition Advocate
Legal Office
Contract Administration Office

Defense Contract Audit Agency
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Subcontractors Suppliers
In-House / Outside Counsel
Quality Assurance

Internal Auditors
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CHAPTER 2

CONTRACT FORMAT AND THE FAR

I. INTRODUCTION TO CONTRACT REVIEW

A. The key to successful contract review is to integrate yourself into the acquisition
from the very beginning (proactive vs. reactive lawyering).

B. Every acquisition starts with Acquisition Planning. See Federal Acquisition
Regulation (FAR) Part 7; Defense Federal Acquisition Regulation Supplement
(DFARS) Part 207. Be a part of the Acquisition Planning Team. Establish a
rapport with your supported contracting office / resource management office.

C. Checklists.

1. You will find contract review checklists to be very helpful when first start
reviewing contracts. If your office does not already have one, borrow one
from another office.

2. A basic contract review checklist is at Attachment A.

3. A very thorough web-based contract review checklist, conveniently based
upon Air Force Form 3019, Contract File Content Checklist, has been
provided by the Office of the Staff Judge Advocate, Electronic Systems
Center, Hanscom Air Force Base, Massachusetts, and is available at:
https://centernet.hanscom.af.mil/JA/CRG/checklist.htm.

II. CONTRACT FORMAT
A. Standard Procurement System (SPS).
B. Uniform Contract Format.
1. Divided into Four Parts.

a. Part I — The Schedule: Sections A-H.

b. Part IT — Contract Clauses: Section I.

c. Part III — List of Documents, Exhibits and other Attachments:
Section J.

d. Part IV — Representations and Instructions: Sections K-M.
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10.

Section A: Solicitation/Contract Form (SF 33).

Contains administrative information pertinent to the solicitation (i.e.,
solicitation number, proposal due date, government points of contact, table
of contents, etc.)

Section B: Supplies or Services and Prices/Cost.

Contains a brief description of the supplies and services and quantities
required, the unit prices, and total prices. This description of supplies,
services, quantities, and associated pricing is referred to and identified
with a specific contract line item number (CLIN or CLINS).

Section C: Description/Specifications/Statement of Work.

Contains a more elaborate description of the items contained in Section B,
and describes what the government’s substantive requirements are and
what the contractor is to accomplish/deliver.

Section D: Packaging and Marking (Only for Supplies).
Contains specific information on requirements for packaging and marking
of items to be delivered.

Section E: Inspection and Acceptance (IAW).
Contains information on how the government will inspect and conditions
for acceptance of items and services to be delivered under the contract.

Section F: Deliveries or Performance.
Specifies the requirement for time, place, and method of delivery or
performance for items and services to be delivered under the contract.

Section G: Contract Administration Data.
Contains accounting and appropriations data and required contract
administration information and instructions.

Section H: Special Contract Requirements.

Contains contractual requirements that are not included in other parts of
the contract, including special clauses that only pertain to that particular
acquisition.

Section I: Contract Clauses.

Contains all clauses required by law or regulation. They are commonly
referred to as “boilerplate” clauses because they are normally inserted into
most contracts.

Section J: List of Attachments.

Contains or lists documents, attachments, or exhibits that are a material
part of the contract. Some examples of these documents are the
specifications, the contract data requirements list (CDRL), and/or
checklists of mandatory minimum requirements..
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11.

12.

13.

Section K: Representations, Certifications and other Statements of
Offerors.

Contains representations, certifications, and other information required
from each contractor. Some examples are: Procurement Integrity
Certification, Small Business Certification, Place of Performance, and
Ownership.

Section L: Instructions, Conditions and Notices to Offerors.

Tells the offerors what is to be provided in their proposal and how it
should be formatted. It guides offerors in preparing their proposals,
outlines what the government plans to buy, and emphasizes any
government special interest items or constraints.

Section M: Evaluation Factors for Award.

Forms the basis for evaluating each offeror’s proposal. It informs offerors
of the relative order of importance of assigned criteria so that an integrated
assessment can be made of each offeror’s proposal.

III. FEDERAL ACQUISITION REGULATION (FAR) SYSTEM

A. Federal Acquisition Regulation (FAR).

1.

The FAR became effective on 1 April 1984. The FAR replaced the
Defense Acquisition Regulation (DAR), the Federal Procurement
Regulation (FPR), and the NASA Procurement Regulation (NASAPR).

The General Services Administration (GSA) has been tasked with the
responsibility for publishing the FAR and any updates to it. FAR 1.201-2.

Locating the FAR.

a. The Government Printing Office (GPO) previously printed periodic
updates to the FAR in the form of Federal Acquisition Circulars
(FAC). Effective 31 December 2000, the GPO no longer produces
printed copies of the FACs or updated versions of the FAR. See
65 Fed. Reg. 56,452 (18 September 2000).

b. Currently only electronic versions of the FAR and the FACs are
available. The FAR is found at Chapter 1 of Title 48 of the Code of
Federal Regulations (C.F.R.). Proposed and final changes to the
FAR are published electronically in the Federal Register.

c. The official electronic version of the FAR (maintained by GSA) is
available at http://www.acquisition.gov/. The Air Force FAR Site
also contains a user-friendly version of the FAR as well as several
supplements. It is found at: http://farsite.hill.af.mil/.
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B. Departmental and Agency Supplemental Regulations. FAR Subpart 1.3.
1. Agencies are permitted to issue regulations that implement or supplement
the FAR.
2. Most agencies have some form of supplemental regulation. The FAR
requires these supplements to be published in Title 48 of the C.F.R.
FAR 1.303. The following chart shows the location within Title 48 for
each of the respective agency supplementation:
Chapter Agency/Department

2 Defense FAR Supplement (DFARS).

3 Health and Human Services.

4 Agriculture.

5 General Services Administration.

6 State.

7 Agency for International Development.

8 Veterans Affairs.

9 Energy.

10 Treasury.

12 Transportation.

13 Commerce.

14 Interior.

15 Environmental Protection Agency.

16 Office of Personnel Management (Federal Employees Health Benefits).

17 Office of Personnel Management.

18 National Aeronautics and Space Administration (NASA).

19 Broadcasting Board of Governors.

20 Nuclear Regulatory Commission.

21 Office of Personnel Management (Federal Employees Group Life

Insurance).

23 Social Security Administration.

24 Housing and Urban Development.

25 National Science Foundation.

28 Justice.

29 Labor.

30 Homeland Security.



http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/01.htm#P782_25265
http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/01.htm#P797_28360

34 Education.

44 Federal Emergency Management Agency (FEMA).

51 Army FAR Supplement (AFARS).

52 Navy Acquisition Procedures Supplement (NAPS).

53 Air Force FAR Supplement (AFFARS).

54 Defense Logistics Acquisition Regulation Supplement (DLAR).
C. Layout of the FAR.

1. The FAR is divided into 8 subchapters and 53 parts. Parts are further
divided into subparts, sections, and subsections. This organizational
system applies to the FAR and all agency supplements to the FAR.

Subchapter A: General
Part 1: Federal Acquisition Regulation System
Part 2: Definitions of Words and Terms
Part 3: Improper Business Practices and Personal Conflicts of Interest
Part 4: Administrative Matters
Subchapter B: Acquisition Planning

Part 5: Publicizing Contract Actions
Part 6: Competition Requirements
Part 7: Acquisition Planning
Part 8: Required Sources of Supplies and Services
Part 9: Contractor Qualifications
Part 10: Market Research
Part 11: Describing Agency Needs
Part 12: Acquisition of Commercial Items

Subchapter C: Contracting Methods and Contract Types
Part 13: Simplified Acquisition Procedures
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Part 14:
Part 15:
Part 16:
Part 17:
Part 18:

Part 19:
Part 20:
Part 21:
Part 22:
Part 23:
Part 24:
Part 25:
Part 26:

Part 27:
Part 28:
Part 29:
Part 30:
Part 31:
Part 32:
Part 33:

Part 34:
Part 35:
Part 36:
Part 37:
Part 38:
Part 39:
Part 40:
Part 41:

Part 42:
Part 43:

Sealed Bidding
Contracting by Negotiation
Types of Contracts
Special Contracting Methods
Emergency Acquisitions
Subchapter D: Socioeconomic Programs
Small Business Programs
[Reserved]
[Reserved]
Application of Labor Law to Government Acquisitions
Environment, Conservation, Occupational Safety, and Drug-Free Workplace
Protection of Privacy and Freedom of Information
Foreign Acquisition
Other Socioeconomic Programs
Subchapter E: General Contracting Requirements
Patents, Data, and Copyrights
Bonds and Insurance
Taxes
Cost Accounting Standards Administration
Contract Cost Principles and Procedures
Contract Financing
Protests, Disputes, and Appeals
Subchapter F: Special Categories of Contracting
Major System Acquisition
Research and Development Contracting
Construction and Architect-Engineer Contracts
Service Contracting
Federal Supply Schedule Contracting
Acquisition of Information Technology
[Reserved]
Acquisition of Utility Services
Subchapter G: Contract Management
Contract Administration and Audit Services

Contract Modifications




Part 44
Part 45:
Part 46:
Part 47:
Part 48:
Part 49:
Part 50:
Part 51:

Part 52:
Part 53:

Subcontracting Policies and Procedures

Government Property

Quality Assurance

Transportation

Value Engineering

Termination of Contracts

Extraordinary Contractual Actions

Use of Government Sources by Contractors
Subchapter H: Clauses and Forms

Solicitation Provisions and Contract Clauses

Forms

Arrangement. The digits to the left of the decimal point represent the part
number. The digits to the right of the decimal point AND to the left of the
dash represent the subpart and section. The digits to the right of the dash
represent the subsection. See FAR 1.105-2.

Example: FAR 45.303-2. We are dealing with FAR Part 45. The
Subpart is 45.3. The Section is 45.303 and the subsection is 45.303-2

FAR 45. 3 03 -2

Part J

Subpart

Section

Subsection

Correlation Between FAR Parts and Clauses/Provisions. All FAR clauses
and provisions are found in Subpart 52.2. As a result, they each begin
with “52.2.” The next two digits in each clause or provision corresponds
to the FAR Part in which that particular clause or provision is discussed
and prescribed. The clause or provision is then completed by a hyphen
and a sequential number assigned within each section of Subpart 52.2.
See FAR 52.101(b).

Example: FAR 52.245-2. This is a clause (as shown by the “52.2”) that

deals with Government Property (as shown by the “45,” indicating that it
is prescribed in FAR Part 45). The “-2” is simply the sequential number
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of the clause within Section 52.245, and does not correlate to any other
portion of the FAR.

How to Determine if a Clause or Provision Should Be Included in the
Contract. Each clause or provision listed in the FAR cross-references a
FAR Section that prescribes when it should or may be included into a
contract. The “FAR Matrix” summarizes these prescriptions. It is found
at: http://www.arnet.gov/far/current/matrix/Matrix.pdf

Correlation Between FAR and Agency Supplements. Agency FAR
Supplements that further implement something that is addressed in the
FAR must be numbered to correspond to the appropriate FAR number.
Agency FAR Supplements that supplement the FAR (discuss something
not addressed in the FAR) must utilize the numbers 70 and up. See
FAR 1.303(a).

Example: FAR 45.407 discusses contractor use of government
equipment. The portion of the DFARS addressing this same topic is found
at DFARS 245.407 (the “2” denotes the Defense FAR Supplement, which
is found at Chapter 2 of Title 48, C.F.R.). Similarly, the portion of the
AFARS further implementing this topic is found at AFARS 5145.407

(the “51” denotes the Army FAR Supplement, which is found at Chapter
51 of Title 48, C.F.R.).

Example: FAR 6.303-2 addresses the required contents of a justification
and approval (J&A) document (for other than full & open competition).
AFARS 5106.303-2 supplements that information by requiring that a copy
of the approved acquisition plan also be attached to the J&A. FAR Part 53
provides forms for use in acquisition, but does not contain a form for
J&As. AFARS 5153.9005 supplements the FAR by adding a standardized
format for J&A documents.
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ATTACHMENT 1: SAMPLE CONTRACT REVIEW CHECKLIST

SOLICITATION/CONTRACT AWARD CHECKLIST

NOTE: The following checklist is a “broad brush” tool designed to GENERALLY assist
you in conducting solicitation and contract award reviews. DO NOT use this checklist as a
substitute for examining the relevant statutes and regulations.

Section I--Solicitation Documentation

1. Purchase Request.

1

Is it in the file?
Is the desired delivery or start date consistent with the date stated in the IFB/RFP?

Does the description of the desired supplies or services correspond to that of the
IFB/RFP?

Does the purchase request contain a proper fund citation?
Are funds properly certified as available for obligation?
Are the funds cited proper as to purpose? 31 U.S.C § 1301.

Are the funds cited current and within their period of availability? 31 U.S.C.
§ 1552.

Are the funds cited of sufficient amount to avoid Anti-Deficiency Act issues?
31 U.S.C. §§ 1341, 1511-1517.

Is the procurement a severable services contract to which the provisions of 10
U.S.C. § 2410a apply?

If appropriate, does the solicitation contain the either the Availability of Funds
clause at FAR 52.232-18 or the Availability of Funds for the Next Fiscal Year at
FAR 52.232-19 (one year indefinite quantity contracts)?

2. Method of Acquisition.

a.

b.

What is the proposed method of acquisition?

Is the “sealed bidding” method required? FAR 6.401(a).
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Has the activity excluded sources? If so, have applicable competition
requirements been met? FAR Subpart 6.2.

Has the activity proposed meeting its requirements without obtaining full and
open competition? FAR Subpart 6.3.

Does a statutory exception permit other than full and open competition? FAR
6.302.

If other than full and open competition is proposed, has the contracting officer
prepared the required justification and include all required information? FAR
6.303. Does it make sense?

Have the appropriate officials reviewed and approved the justification? FAR
6.304.

Is this a contract for supplies, services, or construction amounting to $100,000 or
less ($1,000,000 in a contingency), triggering the simplified acquisition
procedures? FAR 2.101; FAR Part 13.

May the activity meet its needs via the required source priorities listed in FAR
Part 8?

3. Publicizing the Solicitation.

a. Has the contracting officer published the solicitation as required by FAR 5.101
and FAR Subpart 5.27

b. Has the activity allowed adequate time for publication? FAR 5.203.

C. If acquiring commercial items, does the combined synopsis/solicitation procedure
apply? FAR 12.603.

4. Solicitation Instructions.

a. Does the solicitation state the date, time, and place for submitting offers? Is the
notation on the cover sheet consistent with the SF 33?

b. Is the time for submitting offers adequate? FAR 14.202-1.
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5.

6.

7.

Are the required clauses listed in FAR 14.201 (for IFBs) or FAR 15.209 and FAR
15.408 (for RFPs) and the matrix at FAR 52 included in the solicitation?

If a construction contract, have the special requirements and procedures of FAR
Part 36 been followed?

Evaluation Factors.

a. Does the solicitation state the evaluation factors that will be used to determine
award? FAR 14.101(e) and FAR 14.201-8 (for IFBs); FAR 15.304 (for RFPs).

b. Are the evaluation factors clear, reasonable, and not unduly restrictive?

C. In competitive proposals or negotiations, are all evaluation factors identified,
including cost or price and any significant subfactors that will be considered? Is
the relative importance of each disclosed? FAR 15.304 and FAR 15.305.

d. If past performance is required as an evaluation factor, has it been included? FAR
15.304(c)(3); FAR 15.305(a)(2).

Pricing.

a. Is the method of pricing clear?

b. Are appropriate audit clauses included in the solicitation? FAR 14.201-7;
FAR 15.408.

c. Does the Truth in Negotiations Act apply to this solicitation or request?
FAR Subpart 15.4; FAR 15.403.

d. If the Truth in Negotiations Act applies, does the solicitation contain the required

clauses? FAR 15.408.

Contract Type.

a.

b.

Is the proposed type of contract appropriate? FAR 14.104; FAR 16.102.

If the proposed contract is for personal services, has the determination concerning
personal services been executed? FAR 37.103. Does a statutory exception permit
the use of a personal services contract? FAR 37.104; 5 U.S.C. § 3109 and 10
U.S.C. § 129D.



10.

c. If the proposed contract is a requirements contract, is the estimated total quantity
stated? Is the estimate reasonable? If feasible, does the solicitation also state the
maximum quantity? FAR 16.503. Is appropriate ordering and delivery
information set out? FAR 16.506. Are required clauses included in the
solicitation? FAR 16.506.

d. If the proposed contract is an indefinite quantity type contract, are the minimum
and maximum quantities stated and reasonable? FAR 16.504. Is appropriate
ordering and delivery information set out? FAR 16.505. Are required clauses
included in the solicitation? FAR 16.506.

e. Does the preference for multiple awards apply? FAR 16.504(c).

Purchase Description or Specifications.

a. Are the purchase descriptions or specifications adequate and unambiguous?
FAR 11.002; FAR 14.201-2(b) and (c); FAR 15.203.

b. If a brand name or equal specification is used, is it properly used? FAR 11.104. ?

c. Are the provisions required by FAR 11.204 included in the solicitation?

Descriptive Data and Samples.

a. Will bidders be required to submit descriptive data or bid samples with their bids?

b. If so, have the requirements of FAR 14.202-4 and FAR 14.202-5 been met?

Packing, Inspection, and Delivery.

a. Is there an F.O.B. point? FAR 46.505.
b. Are appropriate quality control requirements identified? FAR 46.202.
c. Is there a point of preliminary inspection and acceptance? FAR 46.402.

d. Is there a point of final inspection? FAR 46.403.
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f.

Have the place of acceptance and the activity or individual to make acceptance
been specified? FAR 46.502; FAR 46.503.

Is the delivery schedule reasonable? FAR 11.402.

11. Bonds and Liquidated Damages.

a.

Are bonds required? FAR Part 28.
If so, are the requirements clearly stated in the specification?
Is there a liquidated damages clause? Does it conform to the requirements of

FAR 11.502. Is the amount reasonable? Are required clauses incorporated? FAR
11.503.

12. Government-Furnished Property.

Will the government furnish any type of property, real or personal, in the
performance of the contract?

If so, is the property clearly identified in the schedule or specifications? Is the
date of delivery clearly specified?

Has the contractor’s property accountability system been reviewed and found
adequate? FAR 45.104.

Are the contractor’s and the government’s responsibilities and liabilities stated
clearly? FAR 52.245-2; FAR 52.245-5.

Have applicable requirements of FAR Part 45 been met? Are required clauses
present?

13. Small Business Issues.

Is the procurement one that has been set-aside for small businesses? FAR Subpart
19.5. If so, is the procurement a total set-aside pursuant to FAR 19.502-2 or a
partial set-aside pursuant to FAR 19.502-3?

Is the procurement appropriate for a “small disadvantaged business” participating

as part of the Small Business Administration’s “8(a) Program™? FAR Subpart
19.8. If so, does the entity meet the eligibility criteria for 8(a) participation?
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14.

15.

16.

If the solicitation contains bundled requirements, has the activity satisfied the
requirements of FAR 7.107, FAR 10.001, FAR 15.305, and FAR 19.101, 19.202-
1?

Does the solicitation contain the small business certification? FAR 19.301.

Does the solicitation contain the proper Standard Industrial Classification code or
North American Industry Classification System code? FAR 19.102.

Environmental Issues.

Has the government considered energy efficiency and conservation in drafting its
specifications and statement of work? FAR 23.203.

Has the government considered procuring items containing recycled or recovered
materials? FAR 23.401.

Has the government considered procuring environmentally preferable and energy-
efficient products and services? FAR 23.700.

Do the contract specifications require the use of an ozone-depleting substance?
FAR 23.803; DFARS 207.105.

Do the Toxic Chemical Reporting requirements apply to the solicitation (for
contracts exceeding $100,000)? FAR 23.906.

Labor Standards.

Does the Davis-Bacon Act or the Service Contract Act apply to this acquisition?
FAR Subparts 22.4 and 22.10.

If so, have the proper clauses and wage rate determinations been incorporated into
the solicitation?

Clarity and Completeness.
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Have you read the entire solicitation?

Do you understand it?

Are there any ambiguities?

Is it complete?

Are the provisions, requirements, clauses, etc. consistent?

Are there any unusual provisions or clauses in the solicitation? Do you

understand them? Do they apply?

Section II--Contract Award Checklist

1. Sealed Bid Contracts.

Review the previous legal review of the solicitation. Has the contracting activity
made all required or recommended corrections?

Did the contracting officer amend the solicitation? If so, did the contracting
officer distribute amendments properly? FAR 14.208.

Has a bid abstract been prepared? FAR 14.403. Is it complete? Does it disclose
any problems?

Is the lowest bid responsive? FAR 14.301; FAR 14.404-1; FAR 14.103-2(d).
Are there any apparent irregularities?

Is there reason to believe that the low bidder made a mistake? FAR 14.407. Has
the contracting officer verified the bid?

Has the contracting officer properly determined the low bidder? FAR 14.408-1.
Is the price fair and reasonable? FAR 14.408-2.

Has the contracting officer properly determined the low bidder to be responsible?
FAR 14.408-2; FAR Subpart 9.1.

If the low bidder is a small business that the contracting officer has found non-
responsible, has the contracting officer referred the matter to the SBA? FAR
19.601. If so, has the SBA issued or denied a Certificate of Competency to the
offeror? FAR 19.602-2.
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Did the contracting officer address any late or improperly submitted bids?
FAR Subpart 14.4.

Are sufficient and proper funds cited?

Has the activity incorporated all required clauses and any applicable special
clauses?

Is the proposed contract clear and unambiguous? Does it accurately reflect the
requiring activity’s needs?

If a construction contract, have FAR Part 36 requirements been satisfied?

If the acquisition required a synopsis in the fedbizopps.gov, is there evidence of
that synopsis in the file? Was the synopsis proper?

2. Negotiated Contracts.

Review the previous legal review of the RFP. Have all required or recommended
corrections been made?

Were any amendments made to the RFP? If so, were they prepared and
distributed properly? FAR 15.206.

Was any pre-proposal conference conducted properly? FAR 15.201.

Did the contracting officer address any late or improperly submitted proposals?
FAR 15.208.

Has an abstract of proposals been prepared? Is it complete? Does it reveal any
problems?

Is a pre-negotiation Business Clearance Memorandum (BCM) required? Is it
complete? Does it reveal any problems?

Were discussions conducted? FAR 15.209; FAR 15.306. If not, did the
solicitation contain a clause notifying offerors that the government intended to
award without discussions? FAR 15.209(a). If so, were discussions held with all
offerors in the properly determined competitive range? FAR 15.209(a); FAR
15.306(c).

Were proposals evaluated in accordance with the factors set forth in the
request for proposals? FAR 15.305; FAR 15.303.
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Did the contracting officer properly address any changes to the government’s
requirements? FAR 15.206.

Were applicable source selection procedures followed and documented?
FAR 15.308; FAR 15.305.

If applicable, did the contracting officer address make or buy proposals?
FAR 15.407-2.

If the Truth in Negotiations Act applies, has the contractor submitted a proper
certification? Is it complete and signed? FAR 15.406-2.

Is a post-negotiation Business Clearance Memorandum (BCM) required? Is it
complete? Does it reveal any problems?

Are all negotiated prices set forth in the contract?

Has the contracting officer incorporated required and special clauses in the
proposed contract?

Is the proposed price fair and reasonable?
Are sufficient and proper funds cited?

Is the proposed contract clear and unambiguous? Does it make sense? Does it
reflect the requiring activity’s needs?

If a construction contract, has the contracting officer satisfied the requirements of

FAR Part 36 (and supplements)?
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ATTACHMENT 2: SAMPLE SOLICITATION
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1. THIS CONTRACT IS A RATED ORDER RATING PAGE OF PAGES
SOLICITATION, OFFER AND AWARD UNDER DPAS (15 CFR 700) 1] 57
2. CONTRACT NO. 3. SOLICITATION NO.  |4. TYPE OF SOLICITATION| 5. DATE ISSUED  [6. REQUISITION/PURCHASE NO.
[ 1 SEALED BID (FB)
HQO0034-07-R-1058
Q [X] NEGOTIATED ®ppy| 21 Dec 2007 KRS1017071323

7. ISSUED BY CODE [ HQO0034 8. ADDRESS OFFER TO (Ifother than Ttem 7) CODE
WHS ACQUISITION & PROCUREMENT OFFICE

1777 NORTH KENT ST
SUITE 12063

ARLINGTON VA 22209 TEL: See Item 7 TEL:
FAX FAX
NOTE: In sealed bid solicitations "offer" and "offeror" mean "bid" and "bidder".
SOLICITATION
9. Sealed offers in original and copies for furnishing the supplies or services in the Schedule will be received at the place specified in Item 8, or if
handcarried, in the depository located in See Solicitation Section L until 02:30 PM_ local time_06 Feb 2008

(Hour) (Date)
CAUTION - LATE Submissions, Modifications, and Withdrawals: See Section L, Provision No. 52.214-7 or 52.215-1. All offers are subject to all terms and
conditions contained in this solicitation.

10. FOR INFORMATION|A. NAME B. TELEPHONE (Include area code) ~ (NO COLLECT CALLS) | C. E-MAIL ADDRESS
@LL: KORTNEE STEWART 703-696-3858 kortnee.stewart.ctr@whs.mil
11 TABLE OF CONTENTS
olsec. | DESCRIPTION lPAaGEs) [0 [ sEc.| DESCRIPTION [PAGE(S)
PARTI- THESCHEDULE PARTII - CONTRACT CLAUSES
X | A| SOLICITATION/ CONTRACT FORM 1 x_| 1 [CONTRACT CLAUSES [32-35
X | B| SUPPLIESOR SERVICESANDP RICES/COST S 2-3 PARTIII - LIST OF DO CUMENTS. EXHIBITS AND O THER ATTAC HMENTS
X | C | DESCRIPTION/ SPECS/ WORK STATEMENT 4-21 | x| 1 [LIST OF ATTACHMENTS [36- 40
D | PACKAGING AND MARKING PARTIV - REPRESENTATIONS AND INSTRUCTIONS
X | E | INSPECTION AND ACCEPTANCE 22:23 | | , [REPRESENTATIONS, CERTIFICATIONS AND
X | F | DELIVERIESOR PERFORMANCE 24 OTHER ST ATEMENT S OF OFFERORS 41-43
X | G| CONTRACT ADMINISTRATION DATA 25-27 | X | L [INSTRS. CONDS.. AND NOTICESTO OFFERORS 44-54
X | H | SPECIAL CONTRACT REQUIREMENTS 28-31 | X | M [EVALUATION FACTORSFOR AWARD 55 - 57

OFFER (Must be fully completed by offeror)
NOTE: Item 12 does not apply if the solicitation includes the provisions at 52.214-16, Minimum Bid Acceptance Period.
12. In compliance with the above, the undersigned agrees, if this offer is accepted within calendar days (60 calendar days unless a different period
is inserted by the offeror) from the date for receipt of offers specified above, to furnish any or all items upon which prices are offered at the price set opposite
each item, delivered at the designated point(s), within the time specified in the schedule.

13. DISCOUNT FOR PROMPT PAYMENT
(See Section I, Clause No. 52.232-8)

14. ACKNOWLEDGMENT OF AMENDMENTS AMENDMENT NO. DATE AMENDMENT NO. DATE
(The offeror acknowledges receipt of amendments

to the SOLICITATION for offerors and related

documents numbered and dated):
15A. NAME CODEI—I FACILITY] 16. NAME AND TITLE OF PERSON AUTHORIZED TO
AND .
ADDRESS SIGN OFFER (Type or print)
OF
OFFEROR
15B. TELEPHONE NO  (Include area code) 15C. CHECK IF REMITTANCE ADDRESS 17. SIGNATURE 18. OFFER DATE
|:| IS DIFFERENT FROM ABOVE - ENTER
SUCH ADDRESS IN SCHEDULE.

AWARD (To be completed by Government)

19. ACCEPTED AS TO ITEMS NUMBERED 20. AMOUNT 21. ACCOUNTING AND APPROPRIATION
22. AUTHORITY FOR USING OTHER THAN FULL AND OPEN COMPETITION: 23. SUBMIT INVOICESTO ADDRESS SHOWN IN ITEM
10 US.C. 2304(c)( ) 41 US.C. 253(c)( ) (4 copies unless otherwise specified)
24. ADMINISTERED BY (If other than Item 7) CODE 25. PAYMENT WILL BE MADE BY CODE
26. NAME OF CONTRACTING OFFICER (Type or print) 27. UNITED STATES OF AMERICA 28. AWARD DATE

TEL: EMAIL: (Signature of Contracting Officer)
; ¢ i ized official written notice

O
Previous Edition is Unusable STANDARD FORM 33 (REV. 9-97)
Prescribed by GSA

FAR (48 CFR) 53.214(c)
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ITEM
NO
0001

ITEM
NO
0002

SUPPLIES/SERVI QUANTITY  UNIT UNIT PRICE
CES
12 Months
Pentagon Custodial - Base Year
FFP
Period of Performance: Base Year 1 Apr 2008 - 31 Mar 2009.
PURCHASE REQUEST NUMBER: KRS1017071323

NET AMT
SUPPLIES/SERVI QUANTITY UNIT UNIT PRICE
CES
12 Months
Pentagon Custodial - Option Year One

FFP

Period of Performance: Option Year One 1 Apr 2009 - 31 Mar 2010.

PURCHASE REQUEST NUMBER: KRS1017071323

NET AMT
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ITEM
NO
0003

ITEM
NO
0004

SUPPLIES/SERVI QUANTITY UNIT UNIT PRICE
CES
12 Months
Pentagon Custodial - Option Year Two
FFP

Period of Performance: Option Year Two 1 Apr 2010 - 31 Mar 2011.

PURCHASE REQUEST NUMBER: KRS1017071323

NET AMT
SUPPLIES/SERVI QUANTITY  UNIT UNIT PRICE
CES
12 Months
Pentagon Custodial - Option Year Three

FFP

Period of Performance: Option Year Three 1 Apr 2011 - 31 Mar
2012.

PURCHASE REQUEST NUMBER: KRS1017071323

NET AMT
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ITEM
NO
0005

SUPPLIES/SERVI QUANTITY  UNIT UNIT PRICE
CES
12 Months
Pentagon Custodial - Option Year Four
FFP
Period of Performance: Option Year Four 1 Apr 2012 - 31 Mar
2013.
PURCHASE REQUEST NUMBER: KRS1017071323

NET AMT
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Section C - Descriptions and Specifications

PERFORMANCE WORK STATEMENT
Section C: Performance Work Statement
December 5, 2007

Part 1: General Information
1.1 Introduction

The purpose of this contract is to fulfill a need of the Pentagon for custodial services. The
Pentagon is the headquarters of the United States Department of Defense (DoD) and the world’s
largest low-rise office building. It is at once a building, an institution, and a national symbol.

1.2 Background

This contract follows the fifth year of a five-year contract. This contract is offered as a one-year
contract with a possible additional four option years depending on the Contractor’s performance
and/or other factors. This is a firm-fixed-price contract with line items for additional work such
as additional carpet cleaning. Existing problems include the large number of people that work in
the Pentagon, the sheer size of the Pentagon, and the high level of Pentagon security.
Historically, the following performance issues characterize contracts of this type:

e Excessive noise generated by trash removal
Lack of contractor coordination when servicing secure areas
Inadequate supervision
Mishandling of recyclable materials
Response to government requests for unscheduled cleaning
Inadequate contractor quality control

In providing the required end results for this contract, the Government will use CPARS to assess
performance and reward the contractor for meeting contract requirements and avoiding the
historic non-performance issues noted above. In order to earn the highest ratings, the contractor
must have “substantially exceeded the contract performance requirements without commensurate
additional costs to the Government.” This principle should guide the contractor’s efforts to
achieve the standards of this contract.

1.3 Objectives

The objective of this contract is to provide the Pentagon with high quality, timely, proactive and
responsive custodial services.

1.4 Scope

The Pentagon presently houses approximately 26,000 military and civilian employees and about
3,000 non-defense support personnel dedicated to protecting our national interests. The
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Pentagon sits on 34 acres of land including the five-acre center court, making a footprint large
enough to accommodate five Capitol buildings. In spite of the Pentagon’s tremendous size, it
takes only seven minutes to walk between any two points of the building because of its unique
design.

There are approximately 6,600,000 gross square feet of space, 280 restrooms, 7,750 windows,
130 stairways, 40 escalators, elevators, 17.5 miles of corridors, and 700 water fountains. These
figures are approximate, and are subject to change as the renovation is completed.

The Pentagon custodial requirements will be met by two contracts; this contract and a NISH
contract, with which coordination will often be required. This contract will be responsible for
providing service for the 2nd floor of the Pentagon, the Metro Entrance, the outside trash
removal, and the PENREN trailers not housed in the PENREN Compound. Attachment J-C1
details the specific area responsibilities covered by this contract. This contract has four major
functional areas to be performed:

Interior cleaning

Exterior cleaning including parking lots and sidewalks
Trash/Recyclable Material Management
Miscellaneous services

The following types of cleaning are required:

Basic cleaning service: Basic cleaning services require cleaning of an area only when the
appearance of that particular area falls below the stated standard specified in the Performance
Matrix.

Scheduled cleaning service: Service performed on a contractor determined schedule.

Continuous cleaning service: Custodial services on a continuous process due to the large
volume of traffic or high profile of occupants.

Spot cleaning: Localized cleaning in response to a customer service request or Contractor
identified requirement.

The contractor may employ any cost-effective, flexible combination of cleaning types so long as
the areas are maintained in accordance with the contract standards. The Pentagon is not a typical
commercial office building requiring only scheduled custodial services. The occupants of the
Pentagon demand a high standard of cleaning that may require an aggressive contractor
inspection system that quickly identifies areas that fall below required standards. Some areas
may necessitate continuous cleaning in order to maintain the standards. The contract requires
close monitoring of all areas, especially when weather or other circumstances cause areas to
repeatedly fall below standards. The use of scheduled services alone may not be sufficient to
maintain areas in a consistently clean state, especially high use, public areas.
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The Government intends to aggressively assess the effectiveness of the Contractor’s continuous
inspection system required by FAR 52.246-4 Inspection of Services Fixed Price to detect and
correct instances of failing to meet contract standards.

A “reasonable person” standard will be used in assessing the contractor’s ability to ensure the
areas present the appearance one would expect in a high profile environment. The Government
does not desire surfaces or containers to be cleaned unnecessarily. By the same token, the
Government does not believe that merely vacuuming or sweeping once a day meets the required
standard of a clean and neat appearance if area’s appearance declines.

The Pentagon has been identified as the “Energy Efficient and Environmentally Sensitive
Showcase Building” for the Department of Defense (DoD) worldwide. The Pentagon is one of
the most visible elements of this showcase designation for the general public, national, and
international dignitaries alike. Custodial services are a major factor in maintaining this standing.

The contractor is expected to use green cleaning as a holistic approach to janitorial services,
taking into account:

(1) the health, safety, and environmental risks of products and processes associated with
cleaning;

(2) the mission and use of the facility to be cleaned and the behavior of facility occupants; and
(3) the cleaning, maintenance, and sanitation needs of the facility.

The government desires the process of cleaning that involves alternative products, applying those
products in different ways, and evaluating and/or changing behaviors associated with how
buildings are used to reduce risks while maintaining a satisfactory level of cleanliness and
disinfection.

When blocks of space totaling 10,000 square feet or more are expected to remain unoccupied for
30 calendar days or longer, deductions will be made from the monthly payment due the
Contractor. The Contracting Officer (CO) will give the Contractor a written notice of the
effective date the areas are to be dropped from or returned to the normal cleaning schedule at
least three full working days in advance of this date.

The period of deducting for unoccupied space will begin on the effective date as stipulated in

writing by the CO and will continue until the effective date on which the cleaning is resumed.
The 10,000 square feet may be made up of small blocks of non-contiguous space. Subsequent
blocks of space less than 10,000 square feet in the same vicinity may be added after the initial
10,000 square-feet threshold is met.

When adding or deducting space the Government will utilize the square foot unit price for

General, Executive, restrooms and other areas to accomplish additions/deductions for the base
and each option year. Unit prices are specified in Section B, Attachment J-B1 — J-B6.
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The Pentagon Reservation is undergoing extensive renovation. As a consequence the workload in
terms of square footage and equipment type and number may significantly change during the
contract period.

The performance of the contract requires TOP SECRET FACILITY CLEARANCE with selected
contractor personnel requiring TOP SECRET clearances (see Attachment J-C2, “Contract

Security Classification Specification”).

1.5 Applicable Documents

Publications Title

Federal Hazard Communication

Program (29 CFR 1910.1200) http://www.ilpi.com/msds/osha/1910_1200.html

Hazardous waste operations and http://www.osha.gov/pls/oshaweb/owadisp.show_d
emergency response. - 1910.120 ocument?p _table=STANDARDS&p 1d=9765

Contractor Performance Assessment

Report System (CPARS) http://cpars.navy.mil/

GS-37: GS Environmental Standard for General
Purpose, Bathroom, and Glass Cleaners Used for

Green Seal Product Industrial and Institutional

Standards GS-40: Floor Care Products

GS-08 Household Cleaners

Part 2: Definitions

After hours: The hours of the day following the normal working hours of 7:00AM to 4:30PM,
Monday through Friday

Basic cleaning services: Requires cleaning only when dirt, debris, etc., are visible.

Carpet: Includes wall-to-wall, carpet tile, room-size rugs, area rugs, elevator and entrance floor
mats.

Clean window: Includes washing interior and exterior glass, and all window surfaces including
head, sash, sills, sun and insect screens (where applicable), and removal of all grit, dust, dirt,
stains, insects, finger marks, streaks, spots, cloudy film and graffiti.

Clean: Free of dirt, film, graffiti, smudges, spots, streaks, debris, stains, dust, soil, gum,
cobwebs, other foreign matter, excessive moisture, mold, and mildew; and is odor-free.

Clinical cleaning services: Requires cleaning to remove all soil, including bacteria.

Disinfect: The process of cleaning to remove germs and/or cause of infection.
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Damaged: Operation of device mechanically impaired or otherwise diminished from original
state in a noticeable way to include, but not limited to, unsecured, sharp edges, cracks, or
noticeably marred.

Disinfect: Clean so as to destroy disease carrying microorganisms and prevent infection.
Emergency Condition: A situation calling for immediate response to address a critical
situation.

Executive Office Areas Space: These areas require regularly scheduled cleaning of surfaces
regardless of whether dirt is visible.

Exterior cleaning: The cleaning of surfaces outside of the building to include hard surfaces
such as parking lots, bus shelters, taxi stands, guard booths, walkways, stairways, elevators,
entrances, doors, glass and windows, smoker ash urns, and trash pickup

Green Cleaning: A comprehensive approach to cleaning designed to reduce the impacts on the
health of a building's occupants and workers, and reducing the environmental impact from the
products selected for and used in the cleaning process.

Interior cleaning: The cleaning of surfaces inside of the building to include hard surfaces in
restrooms, sink rooms, kitchenettes, stairways, elevators, escalators, entrances, and drinking
fountains.

Quiet: Non-audible to occupants of adjacent offices.

Regular hours: Monday — Friday, 0700 to 1700 hours, excluding Federal Holidays and
weekends.

Scheduled cleaning services: Requires service on a regular schedule whether dirt is visible or
not.

Secured Space: Areas requiring secret or higher clearances for access.

Spot Cleaning: Perform the standard cleaning functions not specifically listed but necessary to
maintain the satisfactory level of cleanliness, to perform standard cleaning functions more often
than planned frequency due to outside conditions.

Surfaces: In addition to walls, floors, and ceilings, surfaces include area rugs, carpets, restroom
stall partitions, doors, windows, window frames, sills, air-returns, vents, corners, furniture, glass,
glass desktops partitions, computer centers, pictures, blinds, bookcases, stairs, and recycle and
trash receptacles.

Part 3: Government Furnished

The Government will provide limited storage space within the building for the contractor. The
space is subject to change in both location and square footage.

Any existing equipment within the space assigned to the Contractor such as clothes lockers,
tables, benches, chairs, etc., placed in the building by the Government may be used by the
Contractor during the term of the contract provided written authorization is received in advance
from the Contracting Officer Representative (COR). The Contractor shall maintain Government
provided space in a neat, clean, and orderly fashion, and return the space to the Government at
the expiration of the contract in the same condition as at the beginning of its use. The
Government will not be responsible for any damage or loss to the Contractor's stored supplies,
materials, or equipment.
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The Government will provide access to sink rooms (with utility sinks), where available, at
various points throughout the building. The Contractor shall keep sink rooms clean and orderly,
and shall not use these rooms as employee break rooms or for storing equipment including mops,
brooms, dust cloths, and other custodial items. The Contractor shall keep sink room doors closed
and the light(s) and water turned off when not in use.

The Government will provide hot and cold water as necessary for the Contractor to perform the
requirements herein and limited to the normal water supply provided in the building.

The Government will provide space in the building, furniture, and furnishings (to include a
telephone and one computer for restricted use) for a Project Manager/Supervisor's office to be
used for official business in the performance of this contract. The computer and telephones
supplied by the Government are to be used only for work related activities and communications
within or between the buildings. The Contractor or its employees shall not use the computer or
telephones in any manner for personal advantage, business gain, or other personal endeavor. The
Contractor shall arrange with the telephone company for the installation of private business
telephone line(s) for its personal or business use, and shall pay all costs for the installation and
maintenance of it.

The Government will furnish office desktop and public recycling containers. The Contractor
shall distribute containers as needed to the appropriate locations as directed by the COR or the
Recycling Program Manager.

The Government will provide ice melt for snow and ice removal.
Part 4: Contractor Furnished

Unless otherwise specified, the Contractor shall furnish all supplies, materials, and equipment
necessary for the performance of work under this contract. All supplies and materials shall be of
a type and quality that conform to applicable Federal specifications and standards and, to the
extent feasible and reasonable, include the exclusive use of bio-based products. All
dispensers/receptacles shall be considered, as is condition upon start date of the contract. All
dispensers and receptacles are defined as, but not limited to sanitary napkin receptacles, toilet
seat cover dispensers, toilet paper dispensers, paper towel dispensers and soap dispensers. The
contractor shall buy and replace broken or damaged items for the remainder of the contract. All
supplies, materials, and equipment to be used in the work described herein are subject to the
approval of the COR.

The Contractor shall submit to the COR a list indicating the name of the manufacturer, the brand
name, and the intended use of each of the materials, proposed for use in the performance of its
work. The Contractor shall not use any materials, chemicals, or compounds which the COR
determines would be unsuitable for the intended purpose or harmful to the surfaces to which
applied or, as might be the case for such items as paper or soap products, unsatisfactory for use
by occupants. The Contractor shall utilize products and material made from bio-based materials
(e.g., bio-based cleaners, bio-based degreasers, bio-based laundry detergent) to the maximum
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extent possible without jeopardizing the intended end use or detracting from the overall quality
delivered to the end user. For the bio-based content products evaluation, all non-chemical
products proposed for use under this contract must conform to the Department of Agriculture
(USDA) Designated Bio-based Products List (DBPL) whenever practicable. Contractors should
provide data for their bio-based solvents and cleaners to document bio-based content, and source
of bio-based material (i.e. particular crop or livestock).

Any material which the COR suspects does not meet Federal specifications or standards shall be
tested at the Contractor's expense by an independent testing laboratory qualified to perform such
tests as are required. A copy of the laboratory report giving the results of the test and a sample of
each product, if requested, shall be submitted to the COR. These products shall meet the
requirements established by applicable Federal specifications and standards or be considered
unacceptable for use.

Material Safety Data Sheets (MSDS). The Contractor shall comply with all applicable
provisions of the Federal Hazard Communication Program (29 CFR 1910.1200). The Contractor
shall provide the COR with a MSDS for each material in use or stored on the Pentagon
Reservation. In addition, within 30 days of contract award, the Contractor shall provide the COR
with the approximate quantities (i.e., = ten percent) and the location(s) of all materials requiring
an MSDS stored by the Contractor on the Pentagon Reservation. The Contractor shall update
this information at least once each quarter or more frequently when quantities for any material
change by more than ten percent for any single product. The Pentagon Building Manager or CO
reserves the right to disapprove of any materials, chemicals or degreasers.

Restroom Soap: The Contractor shall provide a restroom soap that is green seal approved.
Antimicrobial institutional hand cleanser may be provided only upon approval of the COR.

Environmentally Preferred Products (EPP): The Contractor shall meet or exceed the
mandatory environmental preferable criteria and required consistencies and incorporated in the
Contractor’s Stewardship Plan as specified in paragraph C-6.9.1 for all of the chemical cleaning-
products used during the performance of the contract.

Cleaning Equipment: The Contractor shall furnish all necessary cleaning equipment. The
Contractor shall use only vacuums equipped with HEPA filters for work performed under this
contract. The Contractor shall not use equipment powered by combustion engines (e.g., gasoline,
propane, CNG, diesel) for use or storage in areas other than locations approved, in advance, by
the COR.

The Contractor shall furnish carts and containers constructed from noncombustible or flame
resistant products that fall within established guidelines for the collection and/or storage of waste
materials and recyclables.

Uniforms: The Contractor shall require its employees, supervisors and sub-contractors to wear

distinctive uniform clothing and shall assure that every employee is in uniform upon contract
start date. Employees shall wear uniforms consisting of shirts and trousers, coveralls, or smocks
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for men, and dresses, and blouses with skirts or slacks, or smocks, as appropriate, for women.
The uniform shall have the Contractor’s name, easily identifiable, permanently attached above
the waist. The color or color combination of the Contractor’s uniforms worn on the Pentagon
Reservation shall be approved, in advance, by the COR. Unless the performance of a particular
task requires otherwise, the Contractor’s employees shall maintain an appearance that is neat and
clean, and reflects favorably upon both the Contractor and the Department of Defense.

Equipment Markings: All contractor equipment to include vacuums, trash carts, mop ringers,
etc. shall be professionally and permanently stenciled. Handwritten company names, individual
worker’s name, etc. will not be permitted and will require the subject item to be removed from
service.

Part 5: Specific Requirements

The Contractor shall provide custodial services that result in a building appearance and sanitation
level consistent with show casing the Pentagon as a building, institution, and national defense
symbol for the general public, and national and international dignitaries.

The contractor shall meet or exceed all performance-based requirements detailed in the
Performance-based Matrix at C.5.5. Each requirement has associated measurable performance
standards.

5.1 Interior Cleaning. The Contractor shall clean, to include spot cleaning, the interior spaces
consistent with standards in the Performance Based Matrix at C.5.5. Areas requiring cleaning are
listed below..

5.1.1 Restrooms. The Contractor shall clean all restroom, showers, kitchenettes surfaces.

5.1.2 Office and Conference Spaces. The Contractor shall clean all general, Executive,
and Secure Office and Conference Space surfaces.

The Contractor shall submit to the COR a schedule to shampoo all carpet in renovated
space every two years. The Contractor shall report all worn out carpet to the COR. Upon
space renovation, additional carpet cleaning requirements may be added to the contract.

5.1.3 Entrances/Lobbies, and Corridors. The Contractor shall clean entrances, lobbies,
and corridors. SECDEF Corridor at the River and Mall Entrances and their lobbies and

joining corridors are high profile areas.

5.1.4 Stairways/Stairwells. The Contractor shall clean all stairwells and stairs, landings,
railings, ledges, and grille surfaces.

5.1.5 Loading Areas (including platforms and docks). The Contractor shall clean all
surfaces.
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5.1.6 Elevators (passenger and freight) and Escalators. The Contractor shall clean
interior elevators and escalators .

5.1.7 Vending Areas. The Contractor shall clean all floor and wall surfaces. While
vending machine equipment sanitation is the responsibility of the vending machine
supplier, the Contractor shall clean vending areas.

5.1.8 Drinking Fountains. The Contractor shall clean all surfaces .

5.1.9 Grease Traps. The Contractor shall pump, pressure wash and clean grease traps
with the result(s) described in the Performance-based Matrix.

The Contractor shall dispose of all material/waste in accordance with applicable Federal,
Commonwealth of Virginia, and local rules/regulations. Copies of all waste manifests for
Pentagon solid wastes will be provided to the COR.

The Contractor shall provide the COR all required information to gain access to the
Pentagon Reservation no less than 48 hours prior to start of work during normal duty
hours. Any delay or non-performance due to the contractor failing to coordinate with the
COR shall be at no cost to the Government.

The Contractor shall perform this requirement each alternate Saturday for the duration of
this contract between the hours of 7:00AM and 4:30PM unless otherwise requested by the
CO or COR. The Contractor shall shift the hours of performance to meet the needs of the
Government upon receiving a 24 hour notification at no additional cost to the
Government. The Contractor shall sign in/out with the COR.

The Contractor shall inform the COR if more frequent cleaning is required to allow for
proper scheduling.

The Contractor shall only use electrical portable pump and pressure-washing equipment.
Grease trap locations are indicated in the list below:

Equipment Location List Number of
Grease Traps

G2-1 Food Service Loading Dock
G2-2 PLC2 Kitchen

G2-3 Corridor 3&4 Elevator Bank
G2-4 Corridor 5, D Ring

G2-5 Corridor 7&8 Elevator Bank
G2-6 Corridor 7, E Ring

G2-7 Corridor 8, Basement

G2-8 Corridor 8, C Ring Mechanical TBD
Room

Pt ek ke ke
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5.2 Exterior Cleaning. The Contractor shall clean the exterior spaces identified below.
5.2.1 Elevators. The Contractor shall clean all exterior passenger elevators.

5.2.2 Windows (interior and exterior). The Contractor shall clean all interior windows
on the 2™ Floor, and all exterior window sides of the entire building to include glass,
frames, and ledges. The Contractor shall clean the ten (10) METRO awnings after hours.
The Contractor shall submit a detailed work schedule to the COR no less than fourteen
(14) calendar days before the start of work.

The Contractor shall adhere to the following minimum window washing schedule

requirements:
April 15 —May 30 Clean all windows + 5100 SF of additional
glass
July 1 —July 25 Clean 350 windows (obstructed windows, bus

stops, taxi stands, kiss & drop shelters, and
Metro awnings)

Aug 1 —Aug 15 Clean 350 windows (obstructed windows, bus
stops, taxi stands, kiss & drop shelters, and
Metro awnings)

Sept 15 — Oct 30 Clean all windows + 5100 SF of additional
glass
Within 48 hours Clean up to 25 windows and/or 1000 SF of

glass (2X/YR)

5.2.3 Guard Booths, Trailers, Outbuildings and Bus Shelters. The Contractor shall
clean all surfaces.

5.2.4 Loading Areas. The Contractor shall clean all surfaces. The Contractor shall not
store products or equipment on the loading areas.

5.2.5 Exterior Surfaces. Contractor shall clean center courtyard, steps, walk-off mats,
landings, parking lots, pavement, concrete drive surfaces, and sidewalks.

5.2.6 Smoker Ash Urns. Contractor shall clean smoker ash urns.
5.3 Trash/Recyclable Material Management. The Contractor shall collect trash and
recyclables, and service recycling bins. The Contractor shall supply additional trash containers
for special bulk-trash requests and special events. The Contractor shall not dispose of recycled
material as refuse. The Contractor shall remove obvious contaminants when emptying recycle

bins.

5.4 Miscellaneous Services.
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5.4.1 Emergency Service. In the event the Project Manager or Designated
Representative is notified that an emergency condition exists, the Contractor shall
position appropriate resources at the site of the emergency within 15 minutes during
normal work hours and within 90 minutes after normal working hours.

5.4.2 Customer Service Requests. The Contractor shall have customer service requests
corrected within 45 minutes or sooner of notification during normal working hours. The
Pentagon Building Management Office (PBMO) will receive service call requests from
building occupants and notify the Contractor of the work required. Historically, tasks
included providing appropriate waste and recycling receptacles for special tasks, servicing
restrooms, cleaning, waste removal, emptying recycling containers, and other
miscellaneous requests for janitorial services.

5.4.3 Response to Occupant Complaints.

The COR, the PBMO, or the Building Operations Command Center (BOCC) will report
all complaints to the Contractor. The Contractor shall respond within 15 minutes to
complaints and resolve problem within 30 minutes. The Contractor shall submit written
documentation of service follow-up and response time to the COR within 24 hours of
service completion.

5.4.4 Special Events. The Contractor shall provide and monitor portable restroom
facilities as well as cleaning and servicing. The contractor shall also provide and monitor
trash receptacles to prevent overflowing in the designated areas. The Contractor shall
monitor and clean designated areas specified prior to, during, and at the completion of the
event

5.4.5 Snow and Ice Removal. During regular hours, the Contractor shall clear
entranceways, stairs, sidewalks, bus and shuttle shelters, pedestrian bridges of snow and
ice. Contractor shall clear and de-ice passageways and steps for modular buildings and
trailers.

Performance-Based Matrix

Desired End
Result(s)

Feature(s) of The required performance level for each Quality Incentive
end result to feature. Assurance
be surveyed. “What success looks like” Inspection

Method
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The
Contractor
shall provide
custodial
services that
result in a
building
appearance
and
sanitation
level
consistent
with show
casing the
Pentagon as a
building,
nstitution,
and national
defense
symbol for
the general
public, and
national and
international
dignitaries.

Contractor
Inspection
System
required by
52.246-4
achieves
performance
standards.

7.11

De-icing and
snow removal

All surfaces continually free of ice and snow.
Contractor provides appropriate snow
removal equipment and in sufficient

5.4.5 quantities to ensure snow does not
accumulate.

Floors Floors are clean and appear uniform, and/or
sanitation-related safety hazards.

51.1

5.1.2 Baseboards are free of floor cleaning residues

5.1.3 or marks.

514

5.1.5 All items moved during cleaning are in their

5.1.6 original position.

5.1.7

5.2.1 Terrazzo floors are clean and have high luster.

523

5.2.4 Elevator floors have high luster.
Elevator pit not used for floor sweepings or
drains.

Re-waxed Stripped floor: Floor is ready for the

floors reapplication of sealer and floor finish, i.e.,
free of dirt, stains, deposits, wax, finish,

51.2 water, and cleaning solutions.

51.3

5.1.7 Sealed floor: Uniform appearance, with all

evidence of splashing on baseboards and
furniture/fixtures completely removed.

Re-waxed floor: Floors have a uniform high
gloss shine. All moved items during stripping,
sealing, and waxing are in their original
position.

Floors meet or exceed 0.5 — 0.6 slip/trip/fall
coefficient.

Methods
include but
are not
limited to
100%
inspection,
random
sampling,
planned
sampling,
incidental
inspections
and
validated
customer

complaints.

Payment of
contract
price if
performance
meets
requirement
S.

Final and
interim
CPARS
performance
evaluations
for use in
future
Government
source
selections.
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Walls/Ceiling

5.1.1
5.1.2
5.1.3
5.14
5.1.5
5.1.6
5.1.7
5.2.1
5.2.3
5.24

All surfaces are clean.

Surfaces are not damaged during cleaning
operations.

Doors

5.1.1
5.1.2
5.1.3
5.14
5.1.5
5.1.6
5.1.7
5.2.1
5.2.3
5.24

All door surfaces are clean. Door handles and
plates are free of tarnish, streaks, stains, and
hand marks.

Elevator door tracks clean.

Drinking
Fountains

5.1.3
5.1.8

All surfaces, including orifices, bubblers, and
drains are clean and disinfected.

Glass to
include mirror
and Plexiglas,
and plain glass

5.1.1
5.1.3
5.14
5.1.6
5.2.2
5.2.3

All surfaces are clean.

Walk-off mats

5.2.5

Walk-off mats are appropriately placed and
clean, with no moisture or grit underneath.
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Restrooms, All surfaces fixtures are clean.
showers,
kitchenettes Metal surfaces polished.
5.1.1 All product dispensers are functional and not
damaged.
Paper and soap products are stocked so that
supplies do not run out before the next
service.
COR notified whenever graffiti cannot be
removed.
Restroom floors are clean but not waxed.
Trash No trash containers, including sanitary-
Containers napkin receptacle, overflow. The area
surrounding the container is clean. The
5.1.1 container is clean.
5.1.2
513 All trash that falls while removing collected
51.4 trash is removed. Plastic trashcan liners are
5.1.5 replaced as necessary. Trash containers are in
5.1.7 original locations after emptied. Items near
5.2.3 trash receptacles marked “TRASH” are
5.2.5 removed.
53

Trash is not transferred from cart to cart in
Corridor space.

All collected trash is placed a Government
compacter located outside on the RDF loading
dock. The area surrounding compacter is
clean.

Wheels are quiet.
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Recycle Bins

5.1.3
5.1.7
5.2.5

No recycle bin is full. The bin exterior and
interior are clean. The area surrounding the
bin is clean and clear of recyclables. Bins in
need of repair or missing are reported to the
COR within 24 hours.

Recyclables are not disposed of as trash. All
recyclables that fall during removal are
retrieved and properly handled. The plastic
recycle bin liner is replaced as necessary. The
recycle bin is in its original location after
emptied.

Recyclables are not transferred from cart to
cart in Corridor space.

All collected recyclables are placed and
contained in the nearest Government provided
designated container located outside the
building. The area surrounding each
container is clean.

Trash/Recycle
Carts

5.3

Carts are clearly labeled. Carts are clean and
in good repair. Cart wheels are quiet. No
carts are parked in Corridors full or
unattended. Carts are not loaded to obstruct
vision of operator.

Trash/Recyclables are not staged in Corridors.
Wheels are quiet.

Loading Areas

5.1.5
5.24

Loading areas are kept clean.

Interior walk-

Mats are placed in original position. Mats are

off mats clean.

5.1.3

Windows Cleaning scheduled between 7:30 A.M. to
8:30 P.M., Monday through Friday, excluding

5.2.2 Government holidays unless COR approval

obtained.

Cleaning schedule is coordinated with tenants.
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Interior and exterior window sides are clean.

Carpet surface

Carpet is clean per Original Equipment

Manufacturer (OEM).

5.1.2

5.1.3 Carpet is clean and free of excess moisture,
after shampooing. There are no soap residues
on any surfaces. “Caution — Wet Floor” signs
posted while carpet is wet.
Damaged carpet or un-removable stains are
reported to the COR within twenty-four (24)
hours.

Escalator Steps cleaned in accordance with Original

steps Equipment Manufacturer (OEM)
requirements.

5.1.6

Pavement/ Surfaces are clean and power/pressure washed

Concrete as necessary.

Drive surfaces

K9 checkpoint clean and free of accumulated

5.2.5
petroleum products.
All debris is picked up and removed. No
debris is put in the planting beds.
No debris/trash is transported through the
building from the outside en-route to the
RDF.
Entrance During regular hours, entrances are clean.
surfaces Metal doorknobs, push bars, kick plates,
railings, and other metal surfaces are clean
5.14 and polished. Wood surfaces are clean and
5.2.3 polished. Surfaces are clear of snow/ice.
5.2.5
Smoker Ash 100 percent of all butts are removed. Cinders
Urns are dry and surface level.
5.2.6
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Grease Traps

Grease Traps are free of grease, liquids,
and/or solid materials. All spills are properly

5.1.9 managed. The trap area and spill areas are
sanitized. Each trap is in proper working order
at work completion. No overflows are caused
by lack of cleaning.

Business 100 percent of the time, the Contractor

Relationship cooperative, committed to customer
satisfaction, and has a business-like concern
for the interest of the customer.

Safety Emergency assistance numbers and
instructions are conspicuously posted.

7.7

An effective and active safety, first aid,
hazardous material handling, blood-borne
pathogen, and asbestos awareness training
schedule is performed.

Contractor employees are familiar with all
building fire alarm messages.

All accidents reported, OSHA supplemental
form 101 submitted, and full cooperation
given to the COR.

All oil or hazardous substance spills are
reported to the COR and or the Building
Manager.

All personnel use the proper Personal
Protective Equipment for the task at hand.

All PPE meets NIOSH, MSHA, and ANSI
requirements. All PPE is maintained and
clean.

Employees, occupants, and visitors protected
from injury using OSHA standards.
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Plan
Report

accuracy

Cause of
breech

Corrective
Action
Trends

Independent
audit

95 percent plan requirements were followed.

100 percent of all reports accurately reflect
task performance

Actual cause of performance problem
correctly identified 95% of the time.

Corrective actions implemented in a timely
manner and satisfactory resolve performance
problem

Performance trends accurately identified and
appropriately acted upon

Inspection system independently audited to
ensure validity of results.

Part 6: Administrative Requirements

6.1 Clearances. The Contractor shall provide employees with a Top Secret Clearance for service

in secured spaces.

6.2 Suitability Check. The Contractor shall provide NCIC cleared personnel.

6.3 Personnel. When contract work is in progress, the Contractor PM or alternate shall be
available at all times during normal hours of operation to receive notices, reports, or requests
from the COR or his authorized representative. All Contractor personnel shall have the ability to

speak, read and understand English to successfully perform the task(s).

6.3.1 Project Manager. The PM shall have the ability to speak and understand English

clearly.

6.3.3 Supervisors.

the Contractor.

All supervisors shall have the ability to speak and understand
English clearly. At least one supervisor shall be present at the work site at all times when
contract work is in progress and shall have the authority to act for the Contractor on a
day-to-day basis and to sign inspection reports and all other correspondence on behalf of

6.4 Emergency Procedures.

Contractor shall coordinate with the PBMO to develop procedures for the Contractor’s role in the
event of an emergency evacuation of one or all buildings. Contractor shall ensure all employees
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are organized, trained, and participate in building fire and civil defense drills. Contractor shall
ensure that all employees report fire, hazardous conditions, maintenance deficiencies, graffiti,
and evidence of pests.

6.5 Energy Conservation. Contractor shall fully support and participate in the energy-
conservation program within the facilities. Ensure contractor personnel use lights or other
energy-consuming equipment only in areas where and when work is actually being performed,
and that lights are turned off, and equipment secured when not in use or needed. Fully support
and participate in the recycling program within the Pentagon.

6.6 Contractor Employee Training. Contractor shall provide at contract start for COR
acceptance with a comprehensive employee training plan that ensures all employees are aware of
appropriate behavior while working on a Government facility. Suggested topics:

e Emergency Awareness

e Health and Safety

e Do not adjust mechanical equipment controls for heating, ventilation, and air-
conditioning systems.
Turn off water faucets and valves when not needed.
Close windows and turn off lights and fans when not in use.
Turn in found articles to the COR.
Notify security personnel on duty when an unauthorized or suspicious person is seen on
the premises.
Report safety hazards immediately and maintenance deficiencies promptly.
Report immediately conditions or circumstances that prevent the accomplishment of
assigned work.
First Aid
Blood-borne Pathogen
Asbestos-Awareness.
Use, handling, and storage of hazardous materials according to the Hazard
Communication Standard (29 CFR 1910.1200)
e First Responder Awareness training (29 CFR 1910.120 (q))

6.7 Meetings. The Contractor shall notify the COR at least three days in advance of all safety
meetings. The Contractor shall review the effectiveness of the safety effort, resolve current health
and safety problems, provide a forum for planning safe operations and activities, and update the
accident prevention program.

6.8 Damage to Government Property. The Contractor shall immediately report any damage of
Government Property to the COR. The Contractor shall be responsible for any damage caused by
Contractor operations.

6.9 Quality Control (QC). The Contractor shall institute a complete QC Program to ensure that

the requirements of this contract are fulfilled as specified. At minimum, the Contractor shall
include the following elements in the program:

2-42



e A comprehensive inspection system of all the scheduled and unscheduled services
required in this document.

e The name(s) and contact information of the designated QC Inspector(s) and their backups
who will be performing the inspections.

e A proactive methodology to identify and correct problems before the COR and/or other
PBMO personnel identify or are made aware of such problems.

e An organized, current file of all Contractor conducted inspections, corrective actions
taken, and follow-up inspections.

e Government receipt of all QC reports same day generated.

6.10 Environmental Management. In order to comply with federally mandated environmental
preference programs and Department of Defense (DOD) “Green Procurement Program” (GPP)
policy, the Government requires the use of environmentally preferable products and services.
These program elements include: recovered material products, energy and water efficient
products, alternative fuels and fuel efficiency, bio-based products, non-ozone depleting
substances, priority chemicals, and environmentally preferable products. These program elements
are described on the Office of the Federal Environment Executive website
(http://www.ofee.gov).

Products and Materials. Custodial cleaning products required in the performance of this SOW
shall meet as a minimum, Green Seal Product Standards
(http://www.greenseal.org/findaproduct/index.cfm). If it is determined that a product does not
meet Government performance requirements, the contractor shall submit a proposed alternative
that would meet the performance requirements with the lowest environmental impact for
evaluation and acceptance. Products that fall under the Environmental Protection Agency (EPA)
Comprehensive Procurement Guidelines (CPG) (http://www.epa.gov/cpg) shall meet the
minimum recovered (recycled) content. Bio-based products shall be used upon issuance of the
bio-based product listing from the United States Department of Agriculture (USDA)
(http://www.usda.gov). The contractor shall purchase and use Energy Star or other energy
efficient items listed on the Department of Energy’s Federal Energy Management Program
(FEMP) Product Energy Efficiency Recommendations product list. Supplements or amendments
to listed publications from any organizational level may be issued during the life of the contract.
Before implementing any change that will result in a change to the contract price, the contractor
shall submit to the Contracting Officer a price proposal within 30 calendar days following receipt
of the change. An equitable adjustment (increase or decrease) will be negotiated, if applicable,
under the “Changes” clause of the contract.

7.0 Required Submittals and Reports.

7.1 Management and Environmental Stewardship Plan (MESP). Within 10 days after
contract award the Contractor shall submit a MESP for approval by the CO. The Contractor
shall make such revisions to the MESP as are deemed necessary by the CO. The MESP will be
reviewed and updated annually, and as required by the Contracting Officer. The Contractor shall
include in the MESP:
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Their written policy stating its commitment to environmental management, employee
health and safety, and the use of environmentally preferable products.

The establishment and facilitation of a Stewardship Task Force to be composed of
Contractor and Government representatives to convene quarterly at minimum, to
review all aspects of performance involving specific undertakings of this MESP

A comprehensive list of materials, their associated label and MSDS, and the intended
purpose of each material to be used on this contract. Once this materials list is
approved by the CO, the Contractor shall only use materials from this list in the
building. Any alternative material must be approved in writing by the CO.

A plan of how it will keep abreast of the development and increasing availability of
EPP and how EPP products will be incorporated into contract performance.

A plan of how it will conform to the Comprehensive Procurement Guidelines (CPG)
published by EPA with respect to recovered material products. The Contractor shall
update its MESP to accommodate CPG revisions. The Contractor shall estimate the
quantities of recycled-content and EPP that shall be purchased during the term of this
Contract.

Name of individual identified as Stewardship Coordinator who will serve as the point
person for all environmental performance issues and participate in the Government’s
Stewardship Task Force Committee. ((ASTM Standard (Stewardship in the Cleaning
of Commercial and Institutional Buildings))

7.2 Waste Minimization and Recycling Program (WMRP). The Contractor shall implement a
WMRP designed to minimize the Contractor’s on-site generation of non-recyclable waste
generated during contract performance within 30 days of contract award. The Contractor shall
use the recycling plan developed by the Government as a guide in defining their program. The
Contractor shall also include in the WMRP enhancement of the separation of recyclable materials
from non-recyclable waste generated by the building, detailing collection-point- and/or post-
collection-point-separation of recyclable materials. The Contractor shall:

Monitor the volume of waste managed and recyclables recovered

Determine the rate(s) of participation in offices throughout the buildings

Define activities to promote occupant participation and discourage contamination of
recovered materials

Ensure that the Contractor’s personnel observe and promote the WMRP

Establish procedures to recover and recycle the following materials; at a minimum:
aluminum containers (e.g., beverage cans), containers of Polyethylene Terephthalate
(PETE-1) or High Density Polyethylene (HDPE-2) plastic (e.g., drink bottles), clear,
green and brown glass bottles and jars, white and mixed office paper, newspaper,
cardboard, telephone and other books, toner/ink cartridges, and scrap metal, including
steel containers.

7.3 Hazardous Material Storage. The Contractor shall define and submit a plan for hazardous
material storage in conformance with good housekeeping practices, the National Fire Prevention
Association (NFPA) Code, and applicable federal and municipal regulations.
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7.4 Hazardous Waste Disposal. The Contractor’s Plan shall define and submit proper
hazardous waste identification and disposal procedures in accordance with federal Resource
Conservation and Recovery Act (RCRA) regulations and the Virginia Department of
Environmental Quality (VDEQ).

7.5 Communication Policies. The Contractor shall define and submit strategies to receive
feedback from building occupants on operations and complaints, and to give self-help guidance
to building occupants. The Contractor shall first have these strategies and communications
approved by the Stewardship Task Force or the CO.

7.6 Inclement Weather. The Contractor shall submit contingency plans for inclement weather.

7.7 Health and Safety Plan. Within 10 days after contract award the Contractor shall submit a
Health and Safety Plan for approval by the CO. The Contractor’s Health and Safety Plan shall
ensure a safe environment is provided for all Contractor personnel, building occupants, and
visitors. The CO will review the proposed program for compliance with OSHA and contract
requirements. The Contractor shall include:

e A schedule of safety meetings

e First-aid procedures

e An outline of each work phase, the hazards associated with each phase, and the
methods proposed to ensure property protection, and public, building occupant,
and Contractor employee safety.

e A comprehensive training schedule, both initial and continuing.

e An emergency situation plan for events such as such as employee strikes, floods,
fires, explosions, power outages, spills, and wind storms. The Contractor shall
take into consideration existing government emergency plans, the nature of
activities, site conditions, and degree of exposure of persons and property.

7.8 Staffing Plan. Within 10 days after contract award the Contractor shall submit a staffing
plan to the CO that identifies all personnel expected to be employed in the performance of this
contract. Additionally the plan shall identify key personnel including the roles and
responsibilities of the staff.

7.9 Cleaning Schedule. The Contractor shall detail and submit a schedule of all daily cleaning.
7.10 Trash/Recyclable Materials Removal Plan. The Contractor shall provide a plan for trash
and recyclable materials removal. The Contractor shall include in this plan the schedule,

transportation process, and the number of carts to be used for each type of waste.

7.11 Quality Control (QC) Plan. Within 10 days after contract award the Contractor shall
submit a QC Plan for CO review and approval.

7.12 Daily Report. The Contractor shall personally submit daily QC reports to the COR within
24 hours of all work performed. The Contractor shall notify the COR of deficiencies and
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problems such as, but not limited to plumbing, leaks, lighting replacement, elevator and escalator
malfunctions, damaged, missing, or required recycling containers, sanitary dispensers, safety
hazards, health hazards, fire hazards, non-removable stains and methods used to accomplish
resolution immediately.

7.13 Monthly Report. The Contractor shall electronically submit a monthly report to the COR

by the tenth (10™) calendar day of the following month detailing the performance of the

Contractor. The Contractor shall include, but is not limited to the following information

A general performance overview of the month

Updates/progress reports of any pertinent schedules

Accurate amounts of each cleaning product used

Accurate amounts of all restroom supplies used

A calendar of events, plans, meetings, and/or special situations for the next 60

days

Special activities accomplished, e.g., safety training

e Volume of waste managed and recyclables recovered

e Condition of each grease trap, a list of discrepancies found during each
performance period, and an accurate amount of waste removed from each trap.

e If applicable, proof of proper disposal of hazardous waste(s) manifest(s).

e Documentation (to include list of attendees) of any training required by law

7.14 Coordination With Other Custodial Contractors. The Contractor shall coordinate as
required with the AbilityOne (NISH) Contractor performing custodial services in the Pentagon.

7.15 Ordering Additional Services. Using the unit prices in Section B, “Schedule of Prices”,
the Government may modify this contract to add additional custodial services such as additional
carpet cleaning, additional support of special events or additional custodial services required in
the event of an emergency. Additional custodial services may be required anywhere in the
Pentagon. Additional services may be required on a short or long term basis.
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Section E - Inspection and Acceptance

INSPECTION AND ACCEPTANCE TERMS

Supplies/services will be inspected/accepted at:

CLIN INSPECT AT INSPECT BY ACCEPT AT ACCEPT BY
0001 Destination Government  Destination Government
0002 Destination Government  Destination Government
0003 Destination Government  Destination Government
0004 Destination Government  Destination Government
0005 Destination Government  Destination Government
CLAUSES INCORPORATED BY REFERENCE

52.246-16 Responsibility For Supplies APR 1984

252.246-7000  Material Inspection And Receiving Report MAR 2003

CLAUSES INCORPORATED BY FULL TEXT

52.246-4  INSPECTION OF SERVICES--FIXED-PRICE (AUG 1996)

(a) Definitions. "Services," as used in this clause, includes services performed, workmanship, and
material furnished or utilized in the performance of services.

(b) The Contractor shall provide and maintain an inspection system acceptable to the
Government covering the services under this contract. Complete records of all inspection work
performed by the Contractor shall be maintained and made available to the Government during
contract performance and for as long afterwards as the contract requires.

(c) The Government has the right to inspect and test all services called for by the contract, to the
extent practicable at all times and places during the term of the contract. The Government shall
perform inspections and tests in a manner that will not unduly delay the work.

(d) If the Government performs inspections or tests on the premises of the Contractor or a
subcontractor, the Contractor shall furnish, and shall require subcontractors to furnish, at no
increase in contract price, all reasonable facilities and assistance for the safe and convenient
performance of these duties.
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(e) If any of the services do not conform with contract requirements, the Government may require
the Contractor to perform the services again in conformity with contract requirements, at no
increase in contract amount. When the defects in services cannot be corrected by reperformance,
the Government may (1) require the Contractor to take necessary action to ensure that future
performance conforms to contract requirements and (2) reduce the contract price to reflect the
reduced value of the services performed.

(f) If the Contractor fails to promptly perform the services again or to take the necessary action to
ensure future performance in conformity with contract requirements, the Government may (1) by
contract or otherwise, perform the services and charge to the Contractor any cost incurred by the
Government that is directly related to the performance of such service or (2) terminate the
contract for default.

(End of clause)

FAILURE TO PERFORM SERVICES

E-1 CONSEQUENCES OF CONTRACTOR’S FAILURE TO PERFORM SERVICES

The Contractor shall perform all of the contract requirements. The Contractor is responsible for
maintaining an effective Quality Control Program during the course of the contract. Failure to
maintain adequate quality control may result in Termination for Default. The Government may
apply one or more surveillance methods to determine Contractor compliance and may deduct an
amount from the Contractor’s invoice or otherwise withhold payment for unsatisfactory or
nonperformed work. Surveillance methods include, but are not limited to, 100% inspection,
random sampling, planned sampling, incidental inspections and validated customer complaints.
The Government reserves the right to change surveillance methods at any time during the
contract without notice to the Contractor. In the case of unsatisfactory or nonperformed work,
the Government:

1. may give the Contractor written notice of observed deficiencies prior to deducting for
unsatisfactory or nonperformed work and/or assessing other damages. Such written notice shall
not be a prerequisite for withholding payment for nonperformed work.

ii. may, at its option, allow the Contractor an opportunity to reperform the unsatisfactory or
nonperformed work, at no additional cost to the Government. In the case of daily work,
corrective action must be completed within 30 minutes following notice to the Contractor by the
Government. In the case of other work, corrective action must be completed within twenty-four
hours of notice. Reperformance by the Contractor does not waive the Government’s right to
terminate for nonperformance in accordance with FAR clause 52.249-8, “Default (Fixed-Price
Supply and Service)” of Section I and all other remedies for default as may be provided by law.
iii. Shall deduct from the Contractor’s monthly invoice all amounts associated with the
unsatisfactory or nonperformed work at the prices set out in the Schedule and any accompanying
exhibits or provided by other provisions of this contract, unless the Contractor is required to
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reperform and satisfactorily completes the work. In addition to deducting for unsatisfactory or
nonperformed work the Government will total the square footage of all interior space where
service has been unsatisfactory or service has not been performed, compare it to the Assignable
Square Footage (Attachment J-C1) and deduct, as liquidated damages, an additional 5% of the
Contractor’s monthly invoice amount if the total square footage of unsatisfactory or
nonperformed work exceeds 5% of the Assignable Square Footage.

iv. may, at its option, perform the work by Government personnel or by other means. The
Government will reduce the amount of payment to the Contractor, by the amount paid to any
Government personnel (based on wages, retirement and fringe benefits) plus material, or by the
actual costs incurred to accomplish the work by other means. If the actual costs cannot be readily
determined, the prices set out in the Schedule and any accompanying exhibits will be used as the
basis for the deduction.
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Section F - Deliveries or Performance

DELIVERY INFORMATION
CLIN DELIVERY DATE  QUANTITY

0001 POP 01-APR-2008 TO N/A
31-MAR-2009

0002 POP 01-APR-2009 TO N/A
31-MAR-2010

0003 POP 01-APR-2010 TO N/A
31-MAR-2011

0004 POP 01-APR-2011 TO N/A
31-MAR-2012

0005 POP 01-APR-2012 TO N/A
31-MAR-2013

SHIP TO ADDRESS

FEDERAL FACILITIES DIVISION
DAVID BROWN

REMOTE DELIVERY FACILITY
100 WASHINTON BLVD.
ARLINGTON VA 22201
703-697-7351

FOB: Destination

(SAME AS PREVIOUS LOCATION)
FOB: Destination

(SAME AS PREVIOUS LOCATION)
FOB: Destination

(SAME AS PREVIOUS LOCATION)
FOB: Destination

(SAME AS PREVIOUS LOCATION)
FOB: Destination

CLAUSES INCORPORATED BY REFERENCE

52.242-15 Stop-Work Order
52.242-17 Government Delay Of Work

AUG 1989
APR 1984
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Section G - Contract Administration Data

CLAUSES INCORPORATED BY FULL TEXT

252.201-7000 CONTRACTING OFFICER'S REPRESENTATIVE (DEC 1991)

(a) "Definition. Contracting officer's representative" means an individual designated in
accordance with subsection 201.602-2 of the Defense Federal Acquisition Regulation
Supplement and authorized in writing by the contracting officer to perform specific technical or
administrative functions.

(b) If the Contracting Officer designates a contracting officer's representative (COR), the
Contractor will receive a copy of the written designation. It will specify the extent of the COR's
authority to act on behalf of the contracting officer. The COR is not authorized to make any
commitments or changes that will affect price, quality, quantity, delivery, or any other term or
condition of the contract.

(End of clause)

CONTRACTING OFFICER’S REPRESENTATIVE (COR)

The COR is a representative for the Government with limited authority who has been designated
in writing by the Contracting Officer to provide technical direction, clarification, and guidance
with respect to existing specifications and statement of work (SOW)/statement of objectives
(SOOQ) as established in the contract. The COR also monitors the progress and quality of the
Contractor’s performance for payment purposes. The COR shall promptly report Contractor
performance discrepancies and suggested corrective actions to the Contracting Officer for
resolution.

The COR is NOT authorized to take any direct or indirect actions or make any commitments that
will result in changes to price, quantity, quality, schedule, place of performance, delivery or any
other terms or conditions of the written contract.

The Contractor is responsible for promptly providing written notification to the Contracting
Officer if it believes the COR has requested or directed any change to the existing contract (or
task/delivery order). No action shall be taken by the Contractor for any proposed change to the
contract until the Contracting Officer has issued a written directive or written modification to the
contract (or task/delivery order). The Government will not accept and is not liable for any alleged
change to the contract unless the change is included in a written contract modification or
directive signed by the Contracting Officer.
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If the Contracting Officer has designated an Alternate COR (ACOR), the ACOR may act only in
the absence of the COR (due to such reasons as leave, official travel, or other reasons for which
the COR is expected to be gone and not readily accessible for the day).

COR authority IS NOT delegable.

INVOICING INSTRUCTIONS (WHS, A&PO Mar 2007)

In compliance with DFARS 252.232-7003, "Electronic Submission of Payment Request (March
2003)", Washington Headquarters Services, Acquisition & Procurement Office (WHS, A&PO)
utilizes WAWF-RA to electronically process vendor request for payment. The web based system
is located at https://wawf.eb.mil, which provides the technology for government contractors and
authorized Department of Defense (DOD) personnel to generate, capture and process receipt and
payment-related documentation in a paperless environment. The contractor is required to utilize
this system when submitting invoices and receiving reports under this contract. Submission of
hard copy DD250/Invoice/Public Vouchers (SF1034) will no longer be accepted for payment.

The contractor shall (i) ensure an Electronic Business Point of Contract is designated in Central
Contractor Registration at http://www.ccr.gov/ and (ii) register to use WAWF-RA at
https://wawf.eb.mil

within ten (10) days after award of the contract or modification incorporating WAWF-RA into
the contract. The designated CCR EB point of contact is responsible for activating the company’s
CAGE code on WAWF by calling 1-866-618-5988. Once the company CCR EB is activated, the
CCR EB will self-register on the WAWF and follow the instructions for a group administrator.
Step by step instructions to register are available at http://wawf.eb.mil.

The contractor is directed to select either “Invoice as 2-in-1” for services only or “Invoice
and Receiving Report (Combo)” for supplies or any combination of goods and services.
Both types of invoices fulfill the requirement for submission of the Material Inspection and
Receiving Report, DD Form 250.

Back up documentation may be attached to the invoice in WAWF under the “Misc Info” tab. Fill
in all applicable information under each tab.

The following required information should automatically pre-populate in WAWF; if it does not
populate, or does not populate correctly, enter the following information:

“Issue by DODAAC” field enter HQ0034
“Admin DoDAAC” field enter HQ0034

“Payment DoDAAC” field enter To Be Determined
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“Service Acceptor/Extension” or “Ship to/ Extension” field enter HQO0015

“Inspect By DODAAC/ EXT” fields Leave Blank

“LPO DoDAAC/ EXT” fields Leave Blank

Contractor shall verify that the DoODAACSs automatically populated by the WAWF-RA system
match the above information. If these DODAACSs do not match then the contractor shall correct
the field(s) and notify the contracting officer of the discrepancy (ies).

Take special care when entering Line Item information . The Line Item tab is where you will
detail your request for payment and material/services that were provided based upon the contract.
Be sure to fill in the following items exactly as they appear in the contract:

[] Item Number: If the contract schedule has more than one ACRN listed as sub items under
the applicable Contract Line Item Number (CLIN), use the 6 character, separately
identified Sub Line Item Number (SLIN) (e.g. — 0001 AA) or Informational SLIN (e.g. —
000101), otherwise use the 4 character CLIN (e.g. — 0001).

[ ] ACRN: Fill-in the applicable 2 alpha character ACRN that is associated with the CLIN or
SLIN.

Note — DO NOT INVOICE FOR MORE THAN IS STILL AVAILABLE UNDER ANY
CLIN/SLIN/ ACRN.

] Unit Price

[] Unit of Measure

Shipment numbers must be formatted as follows:

Three (3) alpha characters followed by four (4) numeric characters.

For Services, enter ‘SER’ followed by the last 4 digits of the invoice number.

For Construction, enter ‘CON’ followed by the last 4 digits of the invoice number.

For Supplies, enter ‘SUP’ followed by the last 4 digits of the invoice number.

If the invoice number is less than 4 digits, enter leading zeros.

Before closing out of an invoice session in WAWF-RA but after submitting your document or

documents, the contractor will be prompted to send additional email notifications. Contractor
shall click on “Send More Email Notification” on the page that appears. Add the following
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email address kortnee.stewart.ctr@whs.mil in the first email address block and add any other
additional email addresses desired in the following blocks. This additional notification to the
government is important to ensure that all appropriate persons are aware that the invoice
documents have been submitted into the WAWF-RA system.

If you have any questions regarding WAWEF, please contact the WAWF Help Desk at 1-866-
618-5988.

CONTRACT ADMINISTRATION

G-1 DESIGNATION OF PRINCIPAL CONTRACTING OFFICER

The Principal Contracting Officer for this contract is:

Supervisory Contracting Officer,
Facilities Support Services Team

WHS Acquistion and Procurement Office
1777 North Kent St.

Arilington, VA 22209
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Section H - Special Contract Requirements

CLAUSES INCORPORATED BY REFERENCE

252.247-7006  Removal of Contractor's Employees DEC 1991

SPECIAL CONTRACT REQUIREMENTS

H-1 SECURITY REQUIREMENTS

a. Security Classification Guidance

All Security Classification Guidance is provided on DD Form 254, Department of
Defense Contract Security Classification Specification (hereafter referred to as the DD 254) at
Attachment J-C2. Any changes or additional security classification guidance shall be provided to
the Contractor in writing, through updates and modifications to the DD 254. At no time will the
Government issue classification guidance in any other form (verbal, e-mail, etc.).

b. Facility Security Clearance (FCL)

Performance of this contract requires a TOP SECRET facility clearance. The
Contractor’s Facility Security Officer (FSO) shall report, in writing, to the Contracting Officer
any changes in the Contractor’s security status throughout the contract period of performance.

c. Personnel Security Clearance (PCL)

Contractor employees assigned to this project require a PCL at the level (Confidential,
Secret or Top Secret) identified in block 1.a of the DD Form 254. Prior to assignment of
Contractor employees to this project, the Contractor’s FSO shall submit PCL validation through
use of a Visit Authorization Request (VAR) for each employee, in accordance with DoD
5220.22-M, National Industrial Security Program Operating Manual (NISPOM) to the designated
security representative.

Changes in PCL status of Contractor employees shall be forwarded in writing to the
Contracting Officer and the designated security representative.

d. Sub-Contractors

Subcontractors shall comply with the same security requirements as the Contractor. The
Contractor shall issue DD 254s to each subcontractor reflecting the same security requirements
applicable to the prime contract. The contractor shall also sponsor subcontractor(s) for an FCL
and associated PCL(s) required in accordance with the DD 254.
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H-2 DoD BUILDING PASS ISSUANCE

a. All personnel employed by a civilian commercial firm to perform work whose activity at any
time requires passage into Government-occupied portions of the Pentagon or any other DoD
facility on or off the Pentagon Reservation, shall be required to obtain a Temporary Department
of Defense (DoD) Building Pass/Access Card.

b. The Contractor shall be responsible for having each employee requiring a Temporary DoD
Building Pass/Access Card prepare the necessary applications, advising personnel of their
obligations, filing the applications with the Contracting Officer, maintaining personnel files and
re-filing applications for personnel in the event that clearances must later be extended. Personnel
requiring a Temporary DOD Building Pass/Access Card must be either a citizen of the United
States of America (USA) or a foreign national authorized to work in the USA under federal
immigration and naturalization laws.

c. The Government will issue DoD building passes to eligible persons upon the completion of a
National Criminal Information Check (NCIC) or National Agency Check (NAC). This is a
search of the nationwide computerized information system established as a service to all criminal
justice agencies. Processing of completed applications for initial pass issuance or renewal of
existing passes will require three to five working days.

H-3 LOCAL INSURANCE

a. In accordance with the contract clause entitled “Insurance—Work on a Government Installation”, FAR 52.228-5,
the Contractor shall procure and maintain during the entire period of its performance under this contract, as a
minimum, the following insurance:

Type Amount

Comprehensive General Liability:

Bodily Injury or Death $500,000 per occurance

Motor Vehicle Liability (for each vehicle):

Bodiliy Injury or Death $200,000 per person

$500,000 per occurance
Property Damage $20,000 per occurance
Workers” Compensation & Employer’s $100,000 per person *
Liability

*Worker’s Compensation and Employer’s Liability: Contractors are required to comply with
applicable Federal and State workers’ compensation and occupational disease statutes. If
occupational diseases are not compensable under those statutes, they shall be covered under the
employer’s liability section of the insurance policy, except when contract operations are so co-
mingled with a contractor’s commercial operations that it would not be practical to require this
coverage. Employer’s liability coverage of at least $100,000 shall be required, except in States
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with exclusive or monopolistic funds that do not permit workers’ compensation to be written by
private carriers.

b. Prior to the commencement of work hereunder, the Contractor shall furnish to the Contracting Officer a certificate
of written statement of the above required insurance. The policies evidencing required insurance shall contain an
endorsement to the effect that cancellation, or any material change in policies adversely affecting the interests of the
Government in such insurance, shall not be effective for such period as may be prescribed by the laws of the State in
which this contract is to be performed and in no event less than thirty (30) days after written notice thereof to the
Contracting Officer.

c. The Contractor agrees to insert the substance of this clause, including this paragraph, in all subcontracts
hereunder.

H-4 COMPLIANCE WITH PENTAGON REGULATIONS

The site of the work is on a Federal Reservation Complex and the Contractor shall observe rules
and regulations issued by the Director, Washington Headquarters Service (WHS) covering
general safety, security, sanitary requirements, pollution and noise control, traffic regulations and
parking. Information regarding requirements may be obtained by contacting the Contracting
Officer, who will provide such information or assist in obtaining it from the appropriate
authorities.

H-5 UTILITY SERVICES

a. Utility Services furnished to the Contractor by the Government from the
Government’s existing system outlets and/or supplies will be at no cost to
the contractor. (See FAR Clause 52-236-14, Availability and Use of
Utility Services.)

b. The Contractor shall make his/her own arrangements for services and
coordinate with the Inspector any requirements that would cause a
disruption in the electrical or water supply. NOTE: all disruption of
services concerning electrical or water supply must be coordinated with
the inspector and scheduled by the inspector prior to disconnection.

H-6 IDENTIFICATION OF EMPLOYEES

All Contractor and subcontractor personnel attending meetings, answering Government
telephones, and working in other situations where their contractor status is not obvious to third
parties are required to identify themselves as such to avoid creating an impression that they are
Government officials. All documents or reports produced by the Contractor shall be marked as
contractor products or otherwise indicate that contractor participation is disclosed.

H-7 SUBSTITUTION OF KEY PERSONNEL
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a. A requirement of this contract is to maintain stability of personnel proposed in order to provide
quality services. The contractor agrees to assign only those key personnel whose resumes were
submitted and approved and who are necessary to fulfill the requirements of the contract. No
changes in key personnel, including but not limited to the substitution or addition of key
personnel, shall be made except in accordance with this clause.

b. If key personnel become unavailable for work under the contract for whatever reason for a
continuous period exceeding thirty (30) working days, or are expected to devote substantially less
effort to the work than indicated in the proposal, the contractor shall propose a substitution for
such personnel in accordance with paragraph (d) below.

c. The contractor agrees that changes in key personnel will not be made unless necessitated by
compelling reasons. Compelling reasons include, but are not limited to, serious illness, death,
termination of employment, declination of an offer of employment (for those individuals
proposed as contingent hires), and family friendly / maternity leave. When the contractor
determines that compelling reason to change key personnel exists, the contractor shall submit a
request in accordance with subparagraph (d) below to the Contracting Officer and obtain
Contracting Officer approval prior to changing key personnel.

d. All proposals to change or add key personnel shall be submitted, in writing, to the Contracting
Officer not less than fifteen (15) days prior to the date of the proposed substitution/addition. In
those situations where a security clearance is required, the request must be submitted not less
than thirty (30) days prior to the date of the proposed substitution/addition. Each proposal or
request shall provide a detailed explanation of the circumstances necessitating the proposed
change, the resume of the individual proposed for substitution or addition, information regarding
the financial impact of the change, and any other relevant information. All proposed substitutes
(no matter when they are proposed during the performance period) shall have qualifications that
are equal to or higher than the qualifications of the person being replaced.

e. The Contracting Officer shall evaluate requests to change or add key personnel and will
approve/disapprove the request in writing and so notify the contractor.

f. If the Contracting Officer determines that the suitable and timely replacement of personnel who
have been reassigned, terminated, or have otherwise become unavailable to perform under the
contract is not reasonably forthcoming, or that the resultant reduction of productive effort would
impair the successful completion of the contract, the contract may be terminated for default or for
the convenience of the Government, as appropriate. Alternatively, at the Contracting Officer’s
discretion, if the Contracting Officer finds the Contractor to be at fault for the condition, the
Contracting Officer may adjust the contract price or fixed fee downward to compensate the
Government for any delay, loss, or damage as a result of the Contractor’s action.

g. Noncompliance with the provisions of this clause will be considered a material breach of the
terms and conditions of this contract for which the Government may seek any and all appropriate
remedies including Termination for Default pursuant to FAR Clause 52.249-8, "Default (Fixed-
Price Supply and Service)."
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H-8 WORK STOPPAGES FOR OFFICIAL CEREMONIES

The Contractor shall provide for work stoppages as required for official ceremonies in the
facility. A schedule of known ceremonies can be obtained from the Contracting Officer. The
Contractor shall provide for a total of 4 days of work stoppages due to this requirement

H-9 DELIVERIES

a. All deliveries shall be processed through the Pentagon Remote Delivery Facility (RDF) site.
The following information must be submitted to the COR or designated security representative
24 hours prior to scheduled delivery

(1) Name of driver & passenger (if any)

(2) Name of company

(3) State of vehicle registration and license number

(4) Contents of delivery

b. Security personnel staff the RDF from 4:30 AM until 5:30 PM (M-F) and 6:30 AM until 1:30 PM (Sat only).
Arrangements can be made for deliveries outside of the hours by coordinating with the COR.

H-10 WORK BY OTHER CONTRACTORS

The Government has awarded and will award other contracts for similar and specialized work, which is outside the
scope of this contract or outside the scope of the awarded options. These contracts will involve additional work at or
near the site of the work under this contract. The contractor shall fully coordinate its work with the work of other
Government contractors (hereafter called OGCs) and with the Contracting Officer. The Contractor shall carefully
adapt its schedule and performance of the work under this contract to accommodate the work of the OGCs, and shall
take coordination direction from the Contracting Officer. The OGCs will be placed under similar contracting
conditions regarding coordination. The Contractor shall make every reasonable effort to avoid interference with the
performance of work by the OGCs, as scheduled by the OGCs or by the Government.
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Section I - Contract Clauses

CLAUSES INCORPORATED BY REFERENCE

52.202-1
52.203-3
52.203-5
52.203-6

52.203-7
52.203-8

52.203-10

52.203-12

52.204-4
52.204-7
52.204-9

52.209-6

52.211-5
52.215-2
52.215-8
52.215-19
52.219-6
52.219-8
52.219-9
52.222-3
52.222-4

52.222-21

52.222-26
52.222-35

52.222-36
52.222-37

52.222-39

Definitions

Gratuities

Covenant Against Contingent Fees

Restrictions On Subcontractor Sales To The
Government

Anti-Kickback Procedures

Cancellation, Rescission, and Recovery of Funds
for Illegal or Improper Activity

Price Or Fee Adjustment For Illegal Or Improper

Activity
Limitation On Payments To Influence Certain
Federal Transactions

JUL 2004
APR 1984
APR 1984
SEP 2006

JUL 1995
JAN 1997

JAN 1997

SEP 2005

Printed or Copied Double-Sided on Recycled Paper AUG 2000

Central Contractor Registration

Personal Identity Verification of Contractor
Personnel

Protecting the Government's Interest When
Subcontracting With Contractors Debarred,
Suspended, or Proposed for Debarment
Material Requirements

Audit and Records--Negotiation

Order of Precedence--Uniform Contract Format
Notification of Ownership Changes

Notice Of Total Small Business Set-Aside
Utilization of Small Business Concerns

Small Business Subcontracting Plan

Convict Labor

Contract Work Hours and Safety Standards Act -
Overtime Compensation

Prohibition Of Segregated Facilities

Equal Opportunity

Equal Opportunity For Special Disabled Veterans,

Veterans of the Vietnam Era, and Other Eligible
Veterans

Affirmative Action For Workers With Disabilities

Employment Reports On Special Disabled

Veterans, Veterans Of The Vietnam Era, and Other

Eligible Veterans
Notification of Employee Rights Concerning
Payment of Union Dues or Fees
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JUL 2006
NOV 2006

SEP 2006

AUG 2000
JUN 1999
OCT 1997
OCT 1997
JUN 2003
MAY 2004
SEP 2007
JUN 2003
JUL 2005

FEB 1999

MAR 2007
SEP 2006

JUN 1998
SEP 2006

DEC 2004



52.222-41
52.222-43

52.223-5

52.223-6
52.223-10
52.223-13
52.223-14
52.225-13
52.226-1

52.227-1
52.228-5
52.229-3
52.232-1
52.232-8
52.232-9
52.232-11
52.232-17
52.232-18
52.232-23
52.232-25
52.232-33

52.232-35

52.233-1
52.233-3
52.233-4
52.237-2

52.237-3
52.242-13
52.243-1

52.243-1 Alt1

52.244-5
52.244-6
52.246-25
52.248-1

52.249-2 Alt 1

52.249-8
52.253-1

Service Contract Act Of 1965, As Amended

JUL 2005

Fair Labor Standards Act And Service Contract Act NOV 2006

- Price Adjustment (Multiple Year And Option)
Pollution Prevention and Right-to-Know
Information

Drug-Free Workplace

Waste Reduction Program

AUG 2003

MAY 2001
AUG 2000

Certification of Toxic Chemical Release Reporting AUG 2003

Toxic Chemical Release Reporting

Restrictions on Certain Foreign Purchases
Utilization Of Indian Organizations And Indian-
Owned Economic Enterprises

Authorization and Consent

Insurance - Work On A Government Installation
Federal, State And Local Taxes

Payments

Discounts For Prompt Payment

Limitation On Withholding Of Payments

Extras

Interest

Availability Of Funds

Assignment Of Claims

Prompt Payment

Payment by Electronic Funds Transfer--Central
Contractor Registration

Designation of Office for Government Receipt of
Electronic Funds Transfer Information

Disputes

Protest After Award

Applicable Law for Breach of Contract Claim
Protection Of Government Buildings, Equipment,
And Vegetation

Continuity Of Services

Bankruptcy

Changes--Fixed Price

Changes--Fixed-Price (Aug 1987) - Alternate II
Competition In Subcontracting

Subcontracts for Commercial Items

Limitation Of Liability--Services

Value Engineering

Termination For Convenience Of The Government
(Fixed Price) (May 2004) - Alternate II

Default (Fixed-Price Supply & Service)
Computer Generated Forms
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AUG 2003
FEB 2006
JUN 2000

JUL 1995
JAN 1997
APR 2003
APR 1984
FEB 2002
APR 1984
APR 1984
JUN 1996
APR 1984
JAN 1986
OCT 2003
OCT 2003

MAY 1999

JUL 2002

AUG 1996
OCT 2004
APR 1984

JAN 1991
JUL 1995
AUG 1987
APR 1984
DEC 1996
MAR 2007
FEB 1997
FEB 2000
SEP 1996

APR 1984
JAN 1991



252.203-7001  Prohibition On Persons Convicted of Fraud or DEC 2004
Other Defense-Contract-Related Felonies

252.203-7002  Display Of DOD Hotline Poster DEC 1991

252.204-7000  Disclosure Of Information DEC 1991

252.204-7003  Control Of Government Personnel Work Product APR 1992

252.204-7004  Central Contractor Registration (52.204-7) NOV 2003

Alt A Alternate A

252.205-7000  Provision Of Information To Cooperative DEC 1991
Agreement Holders

252.209-7001  Disclosure of Ownership or Control by the OCT 2006
Government of a Terrorist Country

252.209-7002  Disclosure Of Ownership Or Control By A Foreign JUN 2005
Government

252.209-7004  Subcontracting With Firms That Are Owned or DEC 2006
Controlled By The Government of a Terrorist
Country

252.215-7000  Pricing Adjustments DEC 1991

252.219-7003  Small Business Subcontracting Plan (DOD APR 2007
Contracts)

252.223-7006  Prohibition On Storage And Disposal Of Toxic APR 1993
And Hazardous Materials

252.225-7002  Qualifying Country Sources As Subcontractors APR 2003

252.225-7012  Preference For Certain Domestic Commodities JAN 2007

252.225-7031  Secondary Arab Boycott Of Israel JUN 2005

252.226-7001  Utilization of Indian Organizations and Indian- SEP 2004
Owned Economic Enterprises, and Native
Hawaiian Small Business Concerns

252.232-7003  Electronic Submission of Payment Requests MAR 2007

252.232-7010  Levies on Contract Payments DEC 2006

252.241-7001  Government Access DEC 1991

252.243-7001  Pricing Of Contract Modifications DEC 1991

252.243-7002  Requests for Equitable Adjustment MAR 1998

252.244-7000  Subcontracts for Commercial Items and JAN 2007
Commercial Components (DoD Contracts)

252.247-7023  Transportation of Supplies by Sea MAY 2002

252.247-7024  Notification Of Transportation Of Supplies By Sea MAR 2000

CLAUSES INCORPORATED BY FULL TEXT

52.217-8

OPTION TO EXTEND SERVICES (NOV 1999)

The Government may require continued performance of any services within the limits and at the
rates specified in the contract. These rates may be adjusted only as a result of revisions to
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prevailing labor rates provided by the Secretary of Labor. The option provision may be exercised
more than once, but the total extension of performance hereunder shall not exceed 6 months.

The Contracting Officer may exercise the option by written notice to the Contractor within the
current Period of Performance.

(End of Clause)

52.217-9  OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000)

(a) The Government may extend the term of this contract by written notice to the Contractor
within the current Period of Performance; provided that the Government gives the Contractor a
preliminary written notice of its intent to extend before the contract expires. The preliminary
notice does not commit the Government to an extension.

(b) If the Government exercises this option, the extended contract shall be considered to include
this option clause.

(c) The total duration of this contract, including the exercise of any options under this clause,
shall not exceed 60 months (not including any extension authorized under FAR clause 52.217-8).

(End of Clause)

52.245-2  GOVERNMENT PROPERTY INSTALLATION OPERATION SERVICES (JUNE
2007)

(a) This Government Property listed in paragraph (e) of this clause is furnished to the Contractor
in an “as-is, where is" condition. The Government makes no warranty regarding the suitability
for use of the Government property specified in this contract. The Contractor shall be afforded
the opportunity to inspect the Government property as specified in the solicitation.

(b) The Government bears no responsibility for repair or replacement of any lost, damaged or
destroyed Government property. If any or all of the Government property is lost, damaged or
destroyed or becomes no longer usable, the Contractor shall be responsible for replacement of the
property at Contractor expense. The Contractor shall have title to all replacement property and
shall continue to be responsible for contract performance.

(c) Unless the Contracting Officer determines otherwise, the Government abandons all rights and
title to unserviceable and scrap property resulting from contract performance. Upon notification
to the Contracting Officer, the Contractor shall remove such property from the Government
premises and dispose of it at Contractor expense.
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(d) Except as provided in this clause, Government property furnished under this contract shall be
governed by the Government Property clause of this contract.

(e) Government property provided under this clause:

Performance Work Statement C-1 Section 3.
(End of clause)

52.252-2  CLAUSES INCORPORATED BY REFERENCE (FEB 1998)

This contract incorporates one or more clauses by reference, with the same force and effect as if
they were given in full text. Upon request, the Contracting Officer will make their full text
available. Also, the full text of a clause may be accessed electronically at this/these address(es):

http://acquisition.gov/far/index.html - or - http://farsite.hill.af. mil/VFDFARA.HTM

(End of clause)

52.252-6 AUTHORIZED DEVIATIONS IN CLAUSES (APR 1984)
(a) The use in this solicitation or contract of any Federal Acquisition Regulation (48 CFR
Chapter 1) clause with an authorized deviation is indicated by the addition of "(DEVIATION)"

after the date of the clause.

(b) The use in this solicitation or contract of any other (48 CFR) clause with an authorized
deviation is indicated by the addition of "(DEVIATION)" after the name of the regulation.

(End of clause)

252.204-7001 COMMERCIAL AND GOVERNMENT ENTITY (CAGE) CODE
REPORTING (AUG 1999)

(a) The offeror is requested to enter its CAGE code on its offer in the block with its name and
address. The CAGE code entered must be for that name and address. Enter “CAGE” before the

number.

(b) If the offeror does not have a CAGE code, it may ask the Contracting Officer to request one
from the Defense Logistics Information Service (DLIS). The Contracting Officer will--
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(1) Ask the Contractor to complete section B of a DD Form 2051, Request for Assignment of a
Commercial and Government Entity (CAGE) Code;

(2) Complete section A and forward the form to DLIS; and
(3) Notify the Contractor of its assigned CAGE code.
(c) Do not delay submission of the offer pending receipt of a CAGE code.

(End of provision)
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Section J - List of Documents, Exhibits and Other Attachments

J-B1 - J-BS ATTACHMENTS

Attachment J-B1 - Schedule of Prices/Deductions

Base Performance Period

Estimated Unit
Area Quantity | Unit Price Total
Pentagon
Restrooms 51,192 | sq ft
Corridors 83,517 | sq ft
Stairwells 11,164 | sq ft
Escalators 1,547 | sq ft
Elevators 4,439 | sq ft
Metro Entrance 1st Floor 20,926 | sq ft
Senior Executive Offices 36,188 | sq ft
Executive Offices 36,959 | sq ft
General Offices 506,059 | sq ft
Conference Rooms/Class Rooms/Training
Rooms 17,972 | sq ft
Laboratories 736 | sq ft
Structurally Changed Spaces 7,112 | sq ft
Communication Rooms 34,338 | sq ft
Butler Building 22,621 | sq ft
Total Interior 834,770 | sq ft
Exterior Grounds 6,098,400 | sq ft
Window Cleaning 1,240 | ea
*Total 7,767,940 | sq ft
*The contractor's total price must match the
total price for the CLINS in Section B.
Unit Price for Additional Carpet Cleaning 1 ‘ sqyd
Attachment J-B2 - Schedule of Prices/Deductions
Option Period One Performance Period
Estimated Unit
Area Quantity | Unit Price Total
Pentagon
Restrooms 51,192 | sq ft
Corridors 83,517 | sq ft
Stairwells 11,164 | sq ft
Escalators 1,547 | sq ft
Elevators 4,439 | sq ft
Metro Entrance 1st Floor 20,926 | sq ft
Senior Executive Offices 36,188 | sq ft
Executive Offices 36,959 | sq ft
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General Offices 506,059 | sq ft
Conference Rooms/Class Rooms/Training

Rooms 17,972 | sq ft
Laboratories 736 | sq ft
Structurally Changed Spaces 7,112 | sq ft
Communication Rooms 34,338 | sq ft
Butler Building 22,621 | sq ft
Total Interior 834,770 | sq ft
Exterior Grounds 6,098,400 | sq ft
Window Cleaning 1,240 | ea
*Total 7,767,940 | sq ft
*The contractor's total price must match the

total price for the CLINS in Section B.

Unit Price for Additional Carpet Cleaning 1 ‘ sqyd ‘

Attachment J-B3 - Schedule of Prices/Deductions
Option Period Two Performance Period

Estimated Unit
Area Quantity | Unit Price Total
Pentagon
Restrooms 51,192 | sq ft
Corridors 83,517 | sq ft
Stairwells 11,164 | sq ft
Escalators 1,547 | sq ft
Elevators 4,439 | sq ft
Metro Entrance 1st Floor 20,926 | sq ft
Senior Executive Offices 36,188 | sq ft
Executive Offices 36,959 | sq ft
General Offices 506,059 | sq ft
Conference Rooms/Class Rooms/Training
Rooms 17,972 | sq ft
Laboratories 736 | sq ft
Structurally Changed Spaces 7,112 | sq ft
Communication Rooms 34,338 | sq ft
Butler Building 22,621 | sq ft
Total Interior 834,770 | sq ft
Exterior Grounds 6,098,400 | sq ft
Window Cleaning 1,240 | ea
*Total 7,767,940 | sq ft
*The contractor's total price must match the
total price for the CLINS in Section B.
Unit Price for Additional Carpet Cleaning 1 ‘ sqyd ‘

Attachment J-B4 - Schedule of Prices/Deductions
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Option Period Three Performance Period

Estimated Unit
Area Quantity | Unit Price Total
Pentagon
Restrooms 51,192 | sq ft
Corridors 83,517 | sq ft
Stairwells 11,164 | sq ft
Escalators 1,547 | sq ft
Elevators 4,439 | sq ft
Metro Entrance 1st Floor 20,926 | sq ft
Senior Executive Offices 36,188 | sq ft
Executive Offices 36,959 | sq ft
General Offices 506,059 | sq ft
Conference Rooms/Class Rooms/Training
Rooms 17,972 | sq ft
Laboratories 736 | sq ft
Structurally Changed Spaces 7,112 | sq ft
Communication Rooms 34,338 | sq ft
Butler Building 22,621 | sq ft
Total Interior 834,770 | sq ft
Exterior Grounds 6,098,400 | sq ft
Window Cleaning 1,240 | ea
*Total 7,767,940 | sq ft
*The contractor's total price must match the
total price for the CLINS in Section B.
Unit Price for Additional Carpet Cleaning 1 ‘ sqyd ‘
Attachment J-B5 - Schedule of Prices/Deductions
Option Period Four Performance Period
Estimated Unit
Area Quantity | Unit Price Total
Pentagon
Restrooms 51,192 | sq ft
Corridors 83,517 | sq ft
Stairwells 11,164 | sq ft
Escalators 1,547 | sq ft
Elevators 4,439 | sq ft
Metro Entrance 1st Floor 20,926 | sq ft
Senior Executive Offices 36,188 | sq ft
Executive Offices 36,959 | sq ft
General Offices 506,059 | sq ft
Conference Rooms/Class Rooms/Training
Rooms 17,972 | sq ft
Laboratories 736 | sq ft
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Structurally Changed Spaces 7,112 | sq ft
Communication Rooms 34,338 | sq ft
Butler Building 22,621 | sq ft
Total Interior 834,770 | sq ft
Exterior Grounds 6,098,400 | sq ft
Window Cleaning 1,240 | ea

*Total 7,767,940 | sq ft

*The contractor's total price must match the
total price for the CLINS in Section B.
Unit Price for Additional Carpet Cleaning 1 ‘ sqyd ‘

NOTICE OF WAGE DETERMINATION

Any contract awarded as a result of this solicitation will be subject to Wage Determination CBA-
2007-0091.
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ATTACHMENT J-C1

ESTIMATED BUILDING AREA MEASUREMENTS*

Internal Assignable Square Footage on 04/01/08 (2" Floor) 931,881
External Square Footage 5,100,000

Pentagon Estimated Square Footages (2" Floor)

Restrooms 51,192
Corridors 83,517
Stairwells 11,164
Escalators 1,547
Elevators 4,439
Metro Entrance 1% Floor 20,926
Senior Executive Offices 36,188
Executive Offices 36,959
General Offices 506,059
Conference Rooms/Class Rooms/ Training Rooms 17,972
Laboratories 736
Structurally Changed Spaces 7,112
Communications 34,338

Estimated Carpeted Area

Pentagon (2™ Floor) 639,364

(71,040 SY)
Floor Mats 5,000
(556 SY)

Estimated Window Count

Interior Window Sides
Exterior Window Sides
Additional Glass SF

6,925
5,500

*All estimates are based on the renovation schedule and square footage estimates provided by
PENREN and/or reported on FIMS. PENREN estimates Corridors 9 to 1 to be closed for
renovation on 04/01/2008.

2-71



J-L1 ATTACHMENT
Past Performance Data Sheet
**See Separate Attachment.

J-L2 ATTACHMENT
Past Performance Questionnaire
**See Separate Attachment.

J-C2 ATTACHMENT
Contract Security Classification — DD254
**See Separate Attachment.
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Section K - Representations, Certifications and Other Statements of Offerors

CLAUSES INCORPORATED BY REFERENCE

52.203-11 Certification And Disclosure Regarding Payments SEP 2005
To Influence Certain Federal Transactions
252.209-7001  Disclosure of Ownership or Control by the OCT 2006

Government of a Terrorist Country
252.209-7002  Disclosure Of Ownership Or Control By A Foreign JUN 2005
Government

CLAUSES INCORPORATED BY FULL TEXT

52.203-2 CERTIFICATE OF INDEPENDENT PRICE DETERMINATION (APR 1985)
(a) The offeror certifies that --

(1) The prices in this offer have been arrived at independently, without, for the purpose of
restricting competition, any consultation, communication, or agreement with any other offeror or
competitor relating to —

(1) Those prices,

(i1) The intention to submit an offer, or

(ii1) The methods of factors used to calculate the prices offered:

(2) The prices in this offer have not been and will not be knowingly disclosed by the offeror,
directly or indirectly, to any other offeror or competitor before bid opening (in the case of a
sealed bid solicitation) or contract award (in the case of a negotiated solicitation) unless

otherwise required by law; and

(3) No attempt has been made or will be made by the offeror to induce any other concern to
submit or not to submit an offer for the purpose of restricting competition.

(b) Each signature on the offer is considered to be a certification by the signatory that the
signatory --

(1) Is the person in the offeror's organization responsible for determining the prices offered in

this bid or proposal, and that the signatory has not participated and will not participate in any
action contrary to subparagraphs (a)(1) through (a)(3) of this provision; or
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(2) (1) Has been authorized, in writing, to act as agent for the following principals in certifying
that those principals have not participated, and will not participate in any action contrary to
subparagraphs (a)(1) through (a)(3) of this provison

(insert full name of person(s)
in the offeror's organization responsible for determining the prices offered in this bid or proposal,
and the title of his or her position in the offeror's organization);

(i1) As an authorized agent, does certify that the principals named in subdivision (b)(2)(i) above
have not participated, and will not participate, in any action contrary to subparagraphs (a)(1)
through (a)(3) above; and

(ii1) As an agent, has not personally participated, and will not participate, in any action contrary
to subparagraphs (a)(1) through (a)(3) of this provision.

(c) If the offeror deletes or modifies subparagraph (a)(2) of this provision, the offeror must
furnish with its offer a signed statement setting forth in detail the circumstances of the disclosure.

(End of clause)

52.204-8 ANNUAL REPRESENTATIONS AND CERTIFICATIONS (JAN 2006)

(a)(1) The North American Industry Classification System (NAICS) code for this acquisition is
561720.

(2) The small business size standard is $15 Million.

(3) The small business size standard for a concern which submits an offer in its own name, other
than on a construction or service contract, but which proposes to furnish a product which it did
not itself manufacture, is 500 employees.

(b)(1) If the clause at 52.204-7, Central Contractor Registration, is included in this solicitation,
paragraph (c) of this provision applies.

(2) If the clause at 52.204-7 is not included in this solicitation, and the offeror is currently
registered in CCR, and has completed the ORCA electronically, the offeror may choose to use
paragraph (b) of this provision instead of completing the corresponding individual
representations and certifications in the solicitation. The offeror shall indicate which option
applies by checking one of the following boxes:

(_x_) Paragraph (c) applies.

(_) Paragraph (c) does not apply and the offeror has completed the individual representations
and certifications in the solicitation.
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(c) The offeror has completed the annual representations and certifications electronically via the
Online Representations and Certifications Application (ORCA) website at http://orca.bpn.gov.
After reviewing the ORCA database information, the offeror verifies by submission of the offer
that the representations and certifications currently posted electronically have been entered or
updated within the last 12 months, are current, accurate, complete, and applicable to this
solicitation (including the business size standard applicable to the NAICS code referenced for
this solicitation), as of the date of this offer and are incorporated in this offer by reference (see
FAR 4.1201); except for the changes identified below [offeror to insert changes, identifying
change by clause number, title, date]. These amended representation(s) and/or certification(s) are
also incorporated in this offer and are current, accurate, and complete as of the date of this offer.

FAR Clause Title Date Change

Any changes provided by the offeror are applicable to this solicitation only, and do not result in
an update to the representations and certifications posted on ORCA.

(End of Provision)

52.222-22  PREVIOUS CONTRACTS AND COMPLIANCE REPORTS (FEB 1999)
The offeror represents that --

(a) ( ) It has, ( ) has not participated in a previous contract or subcontract subject to the Equal
Opportunity clause of this solicitation;

(b) () It has, ( ) has not, filed all required compliance reports; and

(c) Representations indicating submission of required compliance reports, signed by proposed
subcontractors, will be obtained before subcontract awards.

(End of provision)

REPS & CERTS

K-1 AUTHORIZED NEGOTIATORS
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The offeror or quoter represents that the following persons are authorized to negotiate on its
behalf with the Government in connection with this request for proposals or quotations: (List
names, titles, and telephone numbers of the authorized negotiators).

K-2 PERIOD OF ACCEPTANCE FOR OFFERS

In compliance with the solicitation, the offeror agrees, if this offer is accepted within 90 calendar
days from the date specified in the solicitation for receipt of offers, to furnish any or all items on
which prices are offered at the price set opposite each item, delivered at the designated point(s),
within the time specified in the Schedule.
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Section L - Instructions, Conditions and Notices to Bidders

CLAUSES INCORPORATED BY REFERENCE

52.204-6 Data Universal Numbering System (DUNS) OCT 2003
Number

52.222-24 Preaward On-Site Equal Opportunity Compliance FEB 1999
Evaluation

52.237-1 Site Visit APR 1984

252.204-7001  Commercial And Government Entity (CAGE) Code AUG 1999
Reporting

CLAUSES INCORPORATED BY FULL TEXT

52.215-1 INSTRUCTIONS TO OFFERORS--COMPETITIVE ACQUISITION (JAN 2004)
(a) Definitions. As used in this provision--

“Discussions” are negotiations that occur after establishment of the competitive range that may,
at the Contracting Officer's discretion, result in the offeror being allowed to revise its proposal.

“In writing or written” means any worded or numbered expression which can be read,
reproduced, and later communicated, and includes electronically transmitted and stored
information.

“Proposal modification” is a change made to a proposal before the solicitation's closing date and
time, or made in response to an amendment, or made to correct a mistake at any time before
award.

“Proposal revision” is a change to a proposal made after the solicitation closing date, at the
request of or as allowed by a Contracting Officer as the result of negotiations.

“Time”, if stated as a number of days, is calculated using calendar days, unless otherwise
specified, and will include Saturdays, Sundays, and legal holidays. However, if the last day falls
on a Saturday, Sunday, or legal holiday, then the period shall include the next working day.

(b) Amendments to solicitations. If this solicitation is amended, all terms and conditions that are
not amended remain unchanged. Offerors shall acknowledge receipt of any amendment to this

solicitation by the date and time specified in the amendment(s).

(c) Submission, modification, revision, and withdrawal of proposals. (1) Unless other methods
(e.g., electronic commerce or facsimile) are permitted in the solicitation, proposals and
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modifications to proposals shall be submitted in paper media in sealed envelopes or packages (i)
addressed to the office specified in the solicitation, and (ii) showing the time and date specified
for receipt, the solicitation number, and the name and address of the offeror. Offerors using
commercial carriers should ensure that the proposal is marked on the outermost wrapper with the
information in paragraphs (c)(1)(i) and (c)(1)(ii) of this provision.

(2) The first page of the proposal must show--
(1) The solicitation number;

(i1) The name, address, and telephone and facsimile numbers of the offeror (and electronic
address if available);

(ii1) A statement specifying the extent of agreement with all terms, conditions, and provisions
included in the solicitation and agreement to furnish any or all items upon which prices are
offered at the price set opposite each item;

(iv) Names, titles, and telephone and facsimile numbers (and electronic addresses if available) of
persons authorized to negotiate on the offeror's behalf with the Government in connection with
this solicitation; and

(v) Name, title, and signature of person authorized to sign the proposal. Proposals signed by an
agent shall be accompanied by evidence of that agent's authority, unless that evidence has been
previously furnished to the issuing office.

(3) Submission, modification, or revision, of proposals.

(1) Ofterors are responsible for submitting proposals, and any modifications, or revisions, so as to
reach the Government office designated in the solicitation by the time specified in the
solicitation. If no time is specified in the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office on the date that proposal or revision is due.

(i1)(A) Any proposal, modification, or revision received at the Government office designated in
the solicitation after the exact time specified for receipt of offers is “late” and will not be
considered unless it is received before award is made, the Contracting Officer determines that
accepting the late offer would not unduly delay the acquisition; and--

(1) If it was transmitted through an electronic commerce method authorized by the solicitation, it
was received at the initial point of entry to the Government infrastructure not later than 5:00 p.m.
one working day prior to the date specified for receipt of proposals; or

(2) There is acceptable evidence to establish that it was received at the Government installation

designated for receipt of offers and was under the Government's control prior to the time set for
receipt of offers; or
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(3) It is the only proposal received.

(B) However, a late modification of an otherwise successful proposal that makes its terms more
favorable to the Government, will be considered at any time it is received and may be accepted.

(ii1) Acceptable evidence to establish the time of receipt at the Government installation includes
the time/date stamp of that installation on the proposal wrapper, other documentary evidence of
receipt maintained by the installation, or oral testimony or statements of Government personnel.

(iv) If an emergency or unanticipated event interrupts normal Government processes so that
proposals cannot be received at the office designated for receipt of proposals by the exact time
specified in the solicitation, and urgent Government requirements preclude amendment of the
solicitation, the time specified for receipt of proposals will be deemed to be extended to the same
time of day specified in the solicitation on the first work day on which normal Government
processes resume.

(v) Proposals may be withdrawn by written notice received at any time before award. Oral
proposals in response to oral solicitations may be withdrawn orally. If the solicitation authorizes
facsimile proposals, proposals may be withdrawn via facsimile received at any time before
award, subject to the conditions specified in the provision at 52.215-5, Facsimile Proposals.
Proposals may be withdrawn in person by an offeror or an authorized representative, if the
identity of the person requesting withdrawal is established and the person signs a receipt for the
proposal before award.

(4) Unless otherwise specified in the solicitation, the offeror may propose to provide any item or
combination of items.

(5) Offerors shall submit proposals in response to this solicitation in English, unless otherwise
permitted by the solicitation, and in U.S. dollars, unless the provision at FAR 52.225-17,
Evaluation of Foreign Currency Offers, is included in the solicitation.

(6) Offerors may submit modifications to their proposals at any time before the solicitation
closing date and time, and may submit modifications in response to an amendment, or to correct
a mistake at any time before award.

(7) Offerors may submit revised proposals only if requested or allowed by the Contracting
Officer.

(8) Proposals may be withdrawn at any time before award. Withdrawals are effective upon
receipt of notice by the Contracting Officer.

(d) Offer expiration date. Proposals in response to this solicitation will be valid for the number of

days specified on the solicitation cover sheet (unless a different period is proposed by the
offeror).
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(e) Restriction on disclosure and use of data. Offerors that include in their proposals data that
they do not want disclosed to the public for any purpose, or used by the Government except for
evaluation purposes, shall--

(1) Mark the title page with the following legend: This proposal includes data that shall not be
disclosed outside the Government and shall not be duplicated, used, or disclosed--in whole or in
part--for any purpose other than to evaluate this proposal. If, however, a contract is awarded to
this offeror as a result of--or in connection with-- the submission of this data, the Government
shall have the right to duplicate, use, or disclose the data to the extent provided in the resulting
contract. This restriction does not limit the Government's right to use information contained in
this data if it is obtained from another source without restriction. The data subject to this
restriction are contained in sheets [insert numbers or other identification of sheets]; and

(2) Mark each sheet of data it wishes to restrict with the following legend: Use or disclosure of
data contained on this sheet is subject to the restriction on the title page of this proposal.

(f) Contract award. (1) The Government intends to award a contract or contracts resulting from
this solicitation to the responsible offeror(s) whose proposal(s) represents the best value after
evaluation in accordance with the factors and subfactors in the solicitation.

(2) The Government may reject any or all proposals if such action is in the Government's interest.
(3) The Government may waive informalities and minor irregularities in proposals received.

(4) The Government intends to evaluate proposals and award a contract without discussions with
offerors (except clarifications as described in FAR 15.306(a)). Therefore, the offeror's initial
proposal should contain the offeror's best terms from a cost or price and technical standpoint. The
Government reserves the right to conduct discussions if the Contracting Officer later determines
them to be necessary. If the Contracting Officer determines that the number of proposals that
would otherwise be in the competitive range exceeds the number at which an efficient
competition can be conducted, the Contracting Officer may limit the number of proposals in the
competitive range to the greatest number that will permit an efficient competition among the
most highly rated proposals.

(5) The Government reserves the right to make an award on any item for a quantity less than the
quantity offered, at the unit cost or prices offered, unless the offeror specifies otherwise in the

proposal.

(6) The Government reserves the right to make multiple awards if, after considering the
additional administrative costs, it is in the Government's best interest to do so.

(7) Exchanges with offerors after receipt of a proposal do not constitute a rejection or
counteroffer by the Government.

(8) The Government may determine that a proposal is unacceptable if the prices proposed are

2-80



materially unbalanced between line items or subline items. Unbalanced pricing exists when,
despite an acceptable total evaluated price, the price of one or more contract line items is
significantly overstated or understated as indicated by the application of cost or price analysis
techniques. A proposal may be rejected if the Contracting Officer determines that the lack of
balance poses an unacceptable risk to the Government.

(9) If a cost realism analysis is performed, cost realism may be considered by the source selection
authority in evaluating performance or schedule risk.

(10) A written award or acceptance of proposal mailed or otherwise furnished to the successful
offeror within the time specified in the proposal shall result in a binding contract without further
action by either party.

(11) If a post-award debriefing is given to requesting offerors, the Government shall disclose the
following information, if applicable:

(1) The agency's evaluation of the significant weak or deficient factors in the debriefed offeror's
offer.

(i1) The overall evaluated cost or price and technical rating of the successful and the debriefed
offeror and past performance information on the debriefed offeror.

(ii1) The overall ranking of all offerors, when any ranking was developed by the agency during
source selection.

(iv) A summary of the rationale for award.

(v) For acquisitions of commercial items, the make and model of the item to be delivered by the
successful offeror.

(vi) Reasonable responses to relevant questions posed by the debriefed offeror as to whether
source-selection procedures set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the agency.

(End of provision)

52.215-20  REQUIREMENTS FOR COST OR PRICING DATA OR INFORMATION
OTHER THAN COST OR PRICING DATA (OCT 1997)

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data, offerors
may submit a written request for exception by submitting the information described in the
following subparagraphs. The Contracting Officer may require additional supporting
information, but only to the extent necessary to determine whether an exception should be
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granted, and whether the price is fair and reasonable.

(1) Identification of the law or regulation establishing the price offered. If the price is controlled
under law by periodic rulings, reviews, or similar actions of a governmental body, attach a copy
of the controlling document, unless it was previously submitted to the contracting office.

(i1) Commercial item exception. For a commercial item exception, the offeror shall submit, at a
minimum, information on prices at which the same item or similar items have previously been
sold in the commercial market that is adequate for evaluating the reasonableness of the price for
this acquisition. Such information may include--

(A) For catalog items, a copy of or identification of the catalog and its date, or the appropriate
pages for the offered items, or a statement that the catalog is on file in the buying office to which
the proposal is being submitted. Provide a copy or describe current discount policies and price
lists (published or unpublished), e.g., wholesale, original equipment manufacturer, or reseller.
Also explain the basis of each offered price and its relationship to the established catalog price,
including how the proposed price relates to the price of recent sales in quantities similar to the
proposed quantities;

(B) For market-priced items, the source and date or period of the market quotation or other basis
for market price, the base amount, and applicable discounts. In addition, describe the nature of
the market;

(C) For items included on an active Federal Supply Service Multiple Award Schedule contract,
proof that an exception has been granted for the schedule item.

(2) The offeror grants the Contracting Officer or an authorized representative the right to
examine, at any time before award, books, records, documents, or other directly pertinent records
to verify any request for an exception under this provision, and the reasonableness of price. For
items priced using catalog or market prices, or law or regulation , access does not extend to cost
or profit information or other data relevant solely to the offeror's determination of the prices to be
offered in the catalog or marketplace.

(b) Requirements for cost or pricing data. If the offeror is not granted an exception from the
requirement to submit cost or pricing data, the following applies:

(1) The offeror shall prepare and submit cost or pricing data and supporting attachments in
accordance with Table 15-2 of FAR 15.408.

As soon as practicable after agreement on price, but before contract award (except for unpriced
actions such as letter contracts), the offeror shall submit a Certificate of Current Cost or Pricing
Data, as prescribed by FAR 15.406-2.

(End of provision)
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52.215-20  REQUIREMENTS FOR COST OR PRICING DATA OR INFORMATION
OTHER THAN COST OR PRICING DATA (OCT 1997)—ALTERNATE IV (OCT 1997)

(a) Submission of cost or pricing data is not required.
(b) Provide Schedule of Prices/Deductions (see J-B1 — J-B5 Attachments).

(End of provision)

52.216-1 TYPE OF CONTRACT (APR 1984)

The Government contemplates award of a Firm Fixed Price contract resulting from this
solicitation.

(End of provision)

52.233-2  SERVICE OF PROTEST (SEP 2006)

(a) Protests, as defined in section 33.101 of the Federal Acquisition Regulation, that are filed
directly with an agency, and copies of any protests that are filed with the Government
Accountability Office (GAO), shall be served on the Contracting Officer (addressed as follows)
by obtaining written and dated acknowledgment of receipt from

Washington Headquarters Services / Acquisition & Procurement Office
Contracting Officer: Mr. David Julian

1777 North Kent Street, Suite 12063

Arlington, VA 22201

(b) The copy of any protest shall be received in the office designated above within one day of
filing a protest with the GAO.

(End of provision)

52.252-1 SOLICITATION PROVISIONS INCORPORATED BY REFERENCE (FEB 1998)
This solicitation incorporates one or more solicitation provisions by reference, with the same

force and effect as if they were given in full text. Upon request, the Contracting Officer will
make their full text available. The offeror is cautioned that the listed provisions may include
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blocks that must be completed by the offeror and submitted with its quotation or offer. In lieu of
submitting the full text of those provisions, the offeror may identify the provision by paragraph
identifier and provide the appropriate information with its quotation or offer. Also, the full text of
a solicitation provision may be accessed electronically at this/these address(es):

http://acquisition.gov/far/index.html - or - http://farsite.hill.af. mil/VFDFARA.HTM

(End of provision)

52.252-5 AUTHORIZED DEVIATIONS IN PROVISIONS (APR 1984)

(a)The use in this solicitation of any Federal Acquisition Regulation (48 CFR Chapter 1)
provision with an authorized deviation is indicated by the addition of "(DEVIATION)" after the
date of the provision.

(b)The use in this solicitation of any Federal Acquisition Regulation (48 CFR Chapter 1-2)
provision with an authorized deviation is indicated by the addition of "(DEVIATION)" after the

name of the regulation.

(End of provision)

INSTRUCTIONS TO OFFERORS

L-1 PRE-AWARD SURVEY

A pre-award survey may be conducted when the Contracting Officer determines it to be in the
Government’s interest.

L-2 DEADLINE FOR RECEIPT OF QUESTIONS FROM PROSPECTIVE OFFERORS

Potential offerors may submit questions in writing, regarding the performance work statement
and the terms and conditions of this solicitation, by mail, courier, email or fax, but questions
must be received in the office designated below no later than 4:00 PM local time on 16
January 2008.

Submit questions to:

Ms. Kortnee Stewart, Contract Specialist
WHS Acquisition and Procurement Office
1777 North Kent St.

Suite 12063

Arlington, VA 22209
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FAX: 703-696-4164
Email: kortnee.stewart.ctr@whs.mil

L-3 ADDRESS AND OFFER DUE DATE

Proposals, in the quantities specified, shall be received at:

WHS Acquisition & Procurement Office
Attn: Ms. Kortnee Stewart

1777 North Kent St.

Arlington, VA 22209

Offers shall be received in the office identified above by 2:30 PM local time on 06 February

2008.
Late submissions will not be accepted.

L-4 SITE VISIT AND PRE-PROPOSAL CONFERENCE

Offerors are urged and expected to inspect the site where services are to be performed and to satisfy themselves
regarding all general and local conditions that may affect the cost of contract performance, to the extent that the
information is reasonably obtainable. A site visit and pre-proposal conference is scheduled for 10:00 AM on 10
January 2008. Details regarding the location and procedures for access will be issued by amendment.

L-5 PROPOSAL PREPARATION

Offerors must submit offers using the following submission guidance and information. Failure
of an offeror to address any items listed may make the offer unacceptable and may result in its
not being considered for award.

a. Offer shall remain firm for at least 90 calendar days (offeror shall enter 90 in Block 12 of the
SF33) and can be submitted via FEDEX, United States Postal Service (USPS), U.S. Mail, or
another commercial carrier; however, the use of USPS is not recommended as the single method
of submission. Offers shall be submitted to the address in paragraph L-3 above.

b. Neither telegraphic nor facsimile offers will be considered; however, offers may be modified
by written, telegraphic, or facsimile notice, if that notice is received by the time specified for
receipt of offers.

c. Offerors must submit one original and three (3) copies of their technical (Volume I), one
original and one copy of their price proposal, past performance and business information
(Volume II), including all attachments, on separate CD-ROMSs using Microsoft Office 2000 or
2003 compatible format.

L-6 GENERAL PROPOSAL REQUIREMENTS
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a. All proposals must clearly and convincingly demonstrate that the offeror has a thorough
understanding of the requirements and associated risks, and is able, willing, and competent to
devote the resources necessary to meet or exceed the requirements.

b. Should any aspect of the Contractor’s proposal change after submission but prior to award, the
Contractor shall promptly notify the Contracting Officer of the change. Note that substantial
changes may require dismissal of the proposal from consideration.

c. Offer’s outside wrapper shall clearly indicate that it is a submission under this solicitation.

L-7 GENERAL PROPOSAL CONTENT

Each proposal shall contain the following:

1. Standard Form 33, or equivalent. Failure to do so may lead to rejection of the offer.

ii. Cover Letter. All offerors shall submit a cover letter including a concise statement of what is
being proposed The statement should be complete, not more than two pages, and should clearly
indicate reasons why a contract should be awarded to the offeror, with appropriate summary of
highlights and references to the body of the proposal. This letter shall outline and explain any
deviations, exceptions, or conditional assumptions taken to the requirements of this solicitation.
Further, sufficient amplification and justification to permit evaluation must support any
deviations, exceptions, or conditional assumptions. To the extent that there is any inconsistency
between the terms and conditions of the solicitation and those proposed by the offeror, which
inconsistency has not been clearly disclosed to the Government by the offeror, the Government’s
terms and conditions shall control in the event that a contract is awarded.

iii. Technical Proposal — Volume I (provide one original and 3 copies).

iv. Price Proposal, Past Performance Data and Business Information — Volume II (provide one
original and one copy).

L-8 TECHNICAL PROPOSAL — VOLUME I

a. Proposal Contents. The technical proposal must demonstrate an ability to comply with all
requirements in the solicitation. General statements that the Offeror can or will comply with the
requirements, that standard procedures will be used, that well known techniques will be used, or
paraphrases of the RFP’s Statement of Work/Specification in whole or in part, will not constitute
compliance. Failure to conform to any of the requirements of the RFP may form the basis for
rejection of the proposal.

b. Proposal Length. The Technical Proposal must not exceed 75 pages, single-sided; including
the original technical proposal and additional or change pages submitted with an offeror’s final
proposal revision, excluding foldouts, blank pages, title pages, tab indices and table of contents.
Changed pages shall be clearly identified as such and should be provided on colored paper with
the revisions clearly marked. If the offeror elects to submit a complete revised technical
proposal, revisions must be clearly identified. Each page shall be 8 /2 x 11 inches, doubled-
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spaced, 12-point font, with one-inch margins. This limit extends to all introductory comments,
overviews, text, illustrations, graphics, appendices and other pertinent information. Graphics and
appendices must be single-spaced. Graphics are exempt from the 12-point font and one-inch
margin requirements. Plans and Drawings are not included in the 75-page limit. The Technical
Proposal must be bound separately in a binder and all foldouts must be in sleeves and placed in
the binder. Claims as to proprietary data must specifically identify page(s), paragraph(s),
sentence(s), and must not be generalized. Pages shall be numbered and paragraphs identified by
a commonly used and consistent system to assist in referencing specific areas of the proposal.
Pages shall also have a header or footer that contains at a minimum, contractor name and
solicitation number. Enclosures must be identified on all pages.

c. Technical Information. Offeror shall address their technical capability to adequately perform
the requirements set forth in Section C. At a minimum, the proposal shall provide information
supporting the Contractor's ability to meet contract requirements in the areas listed below (keyed
to the Evaluation Factors in Section M).

Factor Subfactor Specific Instructions
(1) Technical Subfactor a. Provide a copy of the offerors Defense
Requirements “Possession of a | Security Service Facility Clearance letter
Top Secret documenting possession of a Top Secret
Facility Facility Clearance.
Clearance
(Evaluated on a
Pass/Fail Basis)
(1) Technical Subfactor b. Provide an overview of the offerors method
Requirements and approach for delivering quality custodial
services to the Pentagon.
“Adequacy,
Feasibility and
Technical Merit”
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Factor Subfactor Specific Instructions
(1) Technical Subfactor c. Provide an overview of the offeror’s and any
Requirements “Proposed major subcontractors proposed method for
Methodology” meeting the performance requirements

including capabilities and skills. Provide an
overview of the offeror’s plans for
addressing the general historic performance
issues identified in Section C, paragraph 1.2.

(1) Technical Subfactor Summarize the offeror’s and any major

Requirements d.”Technical subcontractors experience and

Experience and
Capability”

qualifications in providing custodial services
of a similar type and magnitude.

(2) Management

Subfactor a.

“Key Personnel
and
Organizational
Structure”

Describe the offerors organizational
structure proposed for managing this
contract. Provide organizational charts and
resumes of key personnel.

(2) Management

Subfactor b.
“Quality System”

Provide a draft Quality Control Plan.

(2) Management

Subfactor c.
“Management
and
Environmental
Stewardship”

Provide a draft Management and
Environmental Stewardship Plan

(2) Management

Subfactor d.
“Health and
Safety”

Provide a draft Health and Safety Plan
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Factor Subfactor Specific Instructions
(2) Management Subfactor Summarize the ability of the offerors

e.”Ability of organizational structure to respond to
Organization to | problems, mitigate risk and maintain
Respond to performance.
Problems”

(3) Past See paragraph L-9 below.

Performance

(4) Participation of Outline plan to award subcontracts to small

Small Businesses, business, veteran-owned small business,

HUBZone Small service-disabled veteran-owned small

Businesses, Small business, HUBZone small business, small

Disadvantaged disadvantaged business, and women-owned

Businesses and small business concerns in performance of

Women-Owned the contract.

Small Business

Concerns

L-9 PAST PERFORMANCE PROPOSAL — VOLUME 1[I

a. The Offeror past performance proposal must address corporate past performance in performing
projects similar in size and scope to the effort required by Section C. The Contractor's relevant
Past Performance will be evaluated to assess the extent of its ability to perform the contract
successfully (quality of product or service, accuracy and completeness, timeliness of
delivery/work, business relations, customer satisfaction, key personnel and staffing (including
subcontractors/partners).

b. Offeror shall submit a Past Performance Data Sheet, Section J, Attachment J-L1, for three (3)
Government or commercial contracts for services directly related or similar to the services
required in Section C. Information for contracts or subcontracts shall be for relevant contracts
and subcontracts currently in process or completed within the past five (5) years. Specifically
address the following items:

1. The nature of the effort

ii. The tasks performed, including the deliverables, as they relate to Section C

iii. Timeliness of deliveries

iv. The extent of involvement (as a prime versus a subcontractor)
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v. The period of performance

vi. The utilization of subcontractor technical support versus in-house technical support
vii. Remote site management experience

viii. Point of contact, phone and fax number for each contact listed

c. The Offeror shall complete the top portion of page 1, Section J, Attachment J-L2, Past
Performance Questionnaire, and send it to each of the three (3) customers for the contracts
identified above on Attachment J-L1. As stated in Attachment J-L2, the reference will complete
this form and return it directly to the Government by the solicitation closing date.

d. In accordance with FAR 15.305(a)(2)(iv), an Offeror without a record of relevant past
performance or for whom information on past performance is not available will not be evaluated
favorably or unfavorably on past performance (neutral evaluation).

e. The Government will consider past or current contracts (including Federal, State and local
government and private) for efforts similar to the Government requirement. The Government will
consider information provided on problems encountered on the identified contracts and
associated corrective actions. Contractors with a negative past performance rating will be
afforded an opportunity to address alleged deficiencies. The Government may also consider
information obtained from any other sources when evaluating past performance. Failure of a
contractor to disclose a relevant Government contract with poor past performance may affect the
contractor's past performance rating.

f. The Government may consider past performance information regarding predecessor
companies, key personnel who have relevant experience or subcontractors that will perform
major or critical aspects of the requirement when such information is relevant.

g. Evaluation of past performance will include an evaluation of the contractor's past performance
in complying with the requirements of FAR clauses 52.219-8, and DFARS 252.219-7003, as
applicable.

L-10 PRICE PROPOSAL — VOLUME II

Proposal Contents: The price proposal shall consist of the following:

i. Completed SF33

ii. Completed Section B

iii. Completed Attachment, Schedule of Prices/Deductions, J-B1 — J-B5
iv. Completed Section K (Representations and Certifications)

L-11 SECURITY

This procurement is restricted to offerors with an active TOP SECRET facility clearance granted
by a Military Department. Offers received from firms that do not have an active TOP SECRET
FACILITY clearance will not be considered.
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L-12 SPECIAL NOTICE TO OFFERORS

a. Failure to submit any of the information requested by this solicitation may be cause for
unfavorable consideration.

b. Upon receipt, all proposals become Government property.
c. After award, the Government reserves the right to publish any and/or all technical and cost
related submissions provided by the successful Offeror (s) in any Government database or

publication.

L-13 CONFIDENTIAL INFORMATION

The Freedom of Information Act (FOIA) and its amendments have resulted in an increasing
number of requests from outside the Government for copies of contract qualifications and
proposals submitted to federal agencies. If an offeror’s submissions contain information that
he/she believes should be withheld from such requestors under FOIA on the grounds that they
contain “trade secrets and commercial or financial information” [5 USC§552(b)(4)], the offeror
should mark its submissions in the following manner: i. The following notice should be placed
on the title page: “Some parts of this document, as identified on individual pages, are considered
by the submitter to be privileged or confidential trade secrets or commercial or financial
information not subject to mandatory disclosure under the Freedom of Information Act. Material
considered privileged or confidential on such grounds is contained on page(s) . ii. Each
individual item considered privileged or confidential under FOIA should be marked with the
following notice: “The data or information is considered confidential or privileged, and is not

subject to mandatory disclosure under the Freedom of Information Act”
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Section M - Evaluation Factors for Award

CLAUSES INCORPORATED BY REFERENCE

52.217-5 Evaluation Of Options JUL 1990
52.232-15 Progress Payments Not Included APR 1984
EVALUATION FACTORS

M-1 BASIS FOR AWARD

Award will be made to the responsible offeror whose offer, conforming to the solicitation,
represents the best overall value to the Government, given the outcome of the Government’s
evaluation of each offeror’s technical proposal, socioeconomic program utilization proposal, past
performance and price proposal. In selecting the best overall offer for award, the Government
will consider the quality offered, which includes all non-price factors, for the evaluated price.
The relative quality of offers will be based upon the Government’s evaluation of the offeror’s
ability to exceed the minimum performance requirements of this solicitation and the risk of
nonperformance, defective performance or late performance under the resulting contract. The
quality of offers will be compared to the differences in the overall price to the Government. The
Government may award on the basis of a proposal with superior ratings even though it may result
in a higher price to the Government. No award will be made to an offeror who has received a
marginal or unsatisfactory rating in any factor or subfactor.

M-2 EVALUATION FACTORS

The offer must be realistic in both technical approach and total price. Offers that are unrealistic
in terms of technical approach or unrealistically low in price will be considered indicative of a
lack of understanding of the complexity and risk in the contract requirements. Unrealistic offers
will not be considered for award.

The ability of the offeror to perform all aspects of the anticipated contract from inception to
completion will be considered as part of the overall “realism” evaluation. Pursuant to FAR
52.215-1(f), Instructions to Offerors-Competitive Acquisition (JAN 2004), the Government may
evaluate offers and award contract(s) without discussions with offerors. The Government
reserves the right to conduct discussions if the Contracting Officer later determines them to be
necessary.

To arrive at the best value decision, the Technical Evaluation Committee (TEC) will evaluate the
technical factors and the Source Selection Authority (SSA) will base the source selection
decision on an integrated assessment of the submitted proposals in accordance with the
evaluation factors and sub-factors established within the solicitation. The SSA may select a
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higher-priced offeror if that offeror is evaluated to have a superior technical and management
approach, and a demonstrated past performance record that outweighs the benefits of any price
difference.

In selecting the best overall offer, the following factors will be considered: (1) technical, (2)
management, (3) past performance, (4) Participation of Small Businesses, HUBZone Small
Businesses, Small Disadvantaged Businesses and Women-Owned Small Business Concerns and
(5) price to the Government. All factors and sub-factors are listed in descending order of
importance. When combined, the non-price factors are slightly more important than price. Price
will become increasingly important as the non-price evaluation factors become increasingly
equal. Price will not be a numerically weighted factor in the evaluation of proposals and the
importance of price does not bear a linear relationship to the importance of the technical proposal
and past performance. The importance of price in the evaluation for award will depend upon the
differences in evaluated technical quality and in past performance among offerors and, as stated
above, will increase as the differences decrease. The following evaluation factors will be used
for this source selection:

(1) Technical Requirements:
a. Possession of a Top Secret Facility Clearance (Evaluated on a Pass/Fail Basis)
b. Adequacy, Feasibility and Technical Merit
c. Proposed Methodology
d. Technical Experience and Capability

(2) Management:
a. Key Personnel and Organizational Structure
b. Quality System
c. Management and Environmental Stewardship
d. Health and Safety
e. Ability of Organization to Respond to Problems

(3) Past Performance

(4) Participation of Small Businesses, HUBZone Small Businesses, Small  Disadvantaged
Businesses and Women-Owned Small Business Concerns

(5) Price

Proposals will be evaluated and ranked considering the following:
(1) Technical:

a. Security Clearance. This evaluation subfactor will consider if the offeror has an active Top Secret Facility
Clearance as evidenced by a copy of its Defense Security Facility Clearance (DSSFC) letter provided with their
proposal. This subfactor will be evaluated on a pass/fail basis. Offerors not having an active Top Secret Facility
Clearance will not be evaluated for award.

2-93



b. Adequacy, Feasibility and Technical Merit. This technical evaluation subfactor will consider the adequacy,
feasibility and technical merit of the Contractor’s method and approach for delivering quality custodial services to
the Pentagon including the Contractor’s understanding of and approach to meeting overall requirements as described
in Section C.

c. Proposed Methodology. This technical evaluation subfactor will consider the offeror’s proposed methodology for
meeting the performance requirements including the offeror’s and any major subcontractor’s capabilities and skills.
Evaluation of this subfactor will also consider the offerors methodology for addressing the general historic
performance issues identified in Section C, paragraph 1.2.

d. Technical Experience and Capability. This technical subfactor will consider the offeror’s and major
subcontractor’s depth of experience and qualifications in delivering quality custodial services similar in scope and type
as those specified in Section C.

(2) Management:

a. Key Personnel and Organizational Structure. This management subfactor will consider the relevant experience
and ability of the current corporate management structure and organization, including key personnel and changes to
the organization, proposed for managing performance of the contract. Evaluation will consider the ability of the
company to establish organizational controls and procedures to ensure a safe and hazard free work environment.
Evaluation of this subfactor will also include an evaluation of major subcontractors’ management structure and their
relevant experience and ability to perform the requirements of the proposed contract as well as the plan for obtaining
and retaining key staff.

b. Quality System: This subfactor will consider the proposed quality system that will be used in the performance of
this contract and how well the offeror demonstrates that it will meet the requirements of Section C. Consideration
shall be given to whether the offeror has achieved certification or whether it is pursuing certification to an
internationally accepted and certified quality system and when certification to that system is anticipated.

¢. Management and Environmental Stewardship: This subfactor will consider the offerors commitment to
environmental management, employee health and safety, and the use of environmentally preferable products.

d. Health and Safety: This subfactor will consider the offerors commitment to a safe environment for Contractor
personnel, building occupants and visitors.

e. Ability of Organization to Respond to Problems: Organizational structure’s ability to respond to rapidly emerging
problems to include how the organization will evaluate problems and coordinate implementation of risk mitigation
strategies to maintain performance, quality, and schedule.

(3) Past Performance. Each offeror’s past performance will be evaluated as part of the Government’s overall
evaluation of best value. At a minimum, this evaluation will take into account past performance information
submitted as a part of each offeror’s proposal including information regarding predecessor companies, key personnel
who have relevant experience and subcontractors that will perform major or critical aspects of the requirement. For
those offerors without a record of relevant past performance or for whom information on past performance is not
available, the offeror will receive a neutral past performance rating. Offerors with a negative past performance rating
will be afforded an opportunity to address alleged deficiencies.

(4) Participation of Small Businesses. The offeror will be evaluated on the extent to which it
plans to participate, through joint ventures, teaming arrangements, and subcontracts, with small
businesses (SB), HUBZone small businesses (HUBZone), small disadvantaged businesses
(SDB), women-owned small businesses (WOSB), and service disabled veteran-owned small
businesses (SDVOSB) in the performance of the contract.
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(5) Price

General. Price will not be a numerically weighted factor in the evaluation of proposals; neither
will importance of price bear a linear relationship to technical proposals. The Government’s
decision as to which individual offer(s) represents the best value will be made after considering
the overall cost to the Government and comparing the other evaluation factors addressed in each
proposal. The Government may make an award to an offeror with a proposal that contains
superior technical features even if such a decision results in additional price to the Government.
Pricing will also be evaluated to determine whether it is materially unbalanced. As the difference
in the evaluated quality among the offers with the highest rated combination of technical and past
performance decreases, the importance of price as an evaluation factor shall increase, and may
become the determinative factor for making award. Pursuant to FAR 52.215-1(f)(4),
Instructions to Offerors-Competitive Acquisition (JAN 2004), the Government may evaluate
offers and award contract(s) without discussions with offerors. The offeror’s Fixed Price CLINs
shall be evaluated by summing the total Firm Fixed Price line item for each year of the contract
(base plus options). Fixed price proposals will be reviewed for reasonableness, affordability,
and realism to determine whether they reflect an understanding of the requirements or contain
apparent mistakes. The offeror’s proposed approach must be consistent with the cost/price
proposal. As part of the cost/price evaluation, proposals may be reviewed to identify any
significant unbalanced pricing including unbalancing in the Schedule of Prices. In accordance
with FAR 15.404-1(g), Unbalanced Pricing, a proposal may be rejected if the Contracting Officer
determines the lack of balance poses an unacceptable risk to the Government. If applicable, the
cost/price proposals will also be evaluated to ensure they comply with the standards set for non-
exempt employees established by the Department of Labor (DOL) through the Services Contract
Act, 41 USC 351 et sig.; its implementing regulations; and the appropriate wage determination
issued by the DOL. These standards include, but are not limited to, minimum direct labor rates,
minimum health and welfare benefits per hour, and minimum vacation and holiday hours. Cost
may play an additional role since considerations of cost in terms of best value and affordability
may be controlling in circumstances where two or more proposals are otherwise adjudged equal
or when a technically superior proposal is at a cost that the Government cannot afford.
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ATTACHMENT J-L1

PAST PERFORMANCE DATA

1. Complete Name of Reference (Government agency, commercial firm, or other organization)

2. Complete Address of Reference

3. Contract Number or other control number

4. Date of contract

5. Date work was begun

6. Date work was completed

7. Contract type, initial contract price, estimated cost and fee, or target
cost and profit or fee

8. Final amount invoiced or amount invoiced to date

9a. Reference/Technical point of contact (name, title, address, telephone
no. and email address)

9b. Reference/Contracting point of contact (name, title, address, telephone no. and
email address)

10. Location of work (country, state or province, county, city)

1. Current status of contract (choose one):
] Ongoing

] Complete

] Terminated for Convenience

] Terminated for Default

]

1
[
[
[
[
[ ] Other (explain)

12. Provide brief information describing the contract and the relevancy of the effort to be performed in accordance with the SOW and requirements of the
solicitation. Provide an estimated % of relevancy of the referenced contract to the requirements set forth in this solicitation. Relevance shall address the
following areas: Provision of layberth facility and associated services. Relevance can be discussed in further detail on the attached summary description as set

forth in block 14 below.

13a. Did this contract require a Small Business Subcontracting Plan pursuant to FAR 52.219-9? Yes , No
13b. If “Yes” to 13a, have you regularly submitted SF 294/295 reports on time?

13c. Attach a copy of your most recently submitted SF 294.

14. Provide a summary description of contract work, not to exceed two pages in length. Describe the nature and scope of work, its relevancy to this
contract, and a description of any problems encountered and your corrective actions. Attach the explanation to this form.
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ATTACHMENT J-L2
PAST PERFORMANCE QUESTIONNAIRE

Source Selection Sensitive
See FAR 2.101 and 3.104

TO: FACSIMILE:

PHONE: EMAIL:

Information Request

Washington Headquarters Services is currently in the process of soliciting offers for a contract for the
provision of Custodial Services. [CONTRACTOR NAME)] provided your name and organization as a
reference regarding [CONTRACT DESCRIPTION past performance under
(CONTRACT NO.]. Specifically, we are looking for past performance information in the following areas:
a.) Quality of Service
b.) Timeliness or Scheduling of Service
c.) Business Relations/Customer Satisfaction
d.) Key Personnel and Staffing (Including Subcontractors)

In order for our team to compile its evaluation, we request that you complete the attached survey form
and email it, and any other pertinent information by [SOLICITATION CLOSING DATE] to
Kortnee Stewart kortnee.stewart.ctr@whs.mil

Information can also be sent via facsimile to the attention of Kortnee Steward at FAX: (703) 696-4164.

For your convenience, a cover sheet for use in mailing/faxing is provided below.
Washington Headquarters Services, Acquisition and  Attn: Kortnee Stewart
Procurement Office 1777 North Kent At.
Suite 12063
Arlington, VA 22209

From: (Name and Address of Firm)

(Point of Contact Name)

(Facsimile/Phone Number)
(E-mail Address)

To (Point of Contact Name) Kortnee Stewart
(Facsimile/Phone Number) (703) 696-3858 FAX: (703) 696-4164
(E-mail Address) kortnee.stewart.ctr@whs.mil

PAST PERFORMANCE QUESTIONNAIRE
SOURCE SELECTION SENSITIVE
See FAR 2.101 and 3.104
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CONTRACTOR PERFORMANCE EVALUATION SURVEY

CONTRACTOR NAME:

EVALUATION PERIOD:

CONTRACT VALUE: $§

CONTRACT NUMBER:

1. Please describe the service/supply provided by the Contractor for your firm.

2. Please provide ratings and comments regarding the Contractor’s performance in each area
below using the following ratings: Exceptional (E), Very Good (VG), Satisfactory (S), Marginal
(M), or Unsatisfactory (U). See next page for definition of ratings. For all ratings EXCEPT

“Satisfactory,” please provide a brief explanation.

Exceptional

Very Good

Satisfactory

Marginal

Unsatisfactor
Yy

OVERALL PAST PERFORMANCE RATING
Please provide an overall rating of the contractor’s
past performance for the referenced contract/delivery
order.

a.) Quality of Service:

Conformance to contract requirements,
appropriateness of personnel, accuracy of reports, and
technical excellence.

b.) Timeliness or Scheduling of Service/Deliveries:

Timeliness of performance, met interim milestones,
reliable, responsive to technical and contractual
direction as to scheduling.

c.) Business Relations/Customer Satisfaction

Effective management, prompt notification of
problems, reasonable/cooperative behavior, proactive,
timely award and management of subcontracts,
effective small business/small disadvantaged business

d.) Key Personnel and Staffing (Including
Subcontractors)

Quality of key personnel and how well key personnel
managed their portion of the contract.

3. Would you hire this contractor to provide services for your organization in the future?
Please provide comments using additional pages, if desired.

Signed:

Print Name:
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PAST PERFORMANCE DEFINITIONS

The following definitions are to be used when assessing past performance:
EXCEPTIONAL/VERY LOW PERFORMANCE RISK (E)

No doubt exists that the offeror will successfully perform the required effort.

VERY GOOD/LOW PERFORMANCE RISK (VG)

Little doubt exists that the offeror will successfully perform the required effort.

SATISFACTORY/MODERATE PERFORMANCE RISK (S)

Some doubt exists that the offeror will successfully perform the required effort.

MARGINAL/HIGH PERFORMANCE RISK (M)

Substantial doubt exists that the offeror will successfully perform the required effort.

UNSATISFACTORY/VERY HIGH PERFORMANCE RISK (U)

Extreme doubt exists that the offeror will successfully perform the required effort.

NEUTRAL (N)

The offeror, its subcontractors or team members and/or its key personnel have no significant
performance record relevant or identifiable to the services to be performed.
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ATTACHMENT J-C2

DEPARTMENT OF DEFENSE | 4 CLEARANOE N SAFEOLAEING
3 FACILITY CLEARANCE REGUIRED

CONTRACT SECURITY CLASSIFICATION SPECIFICATION TOP SECRET

(The requirements of the DoD Industrial Security Manual apply i

to all security aspects of this efforl.) NONE
2. THIS SPECIFICATION IS FOR: (1 anef compiete an applcsbin) 3. THIS SPECIFICATION I5: (x and compiste as appicatis)
| u PRIME CONTRACT NUMBER ) ) DATE (vvmmDD)
D E 3 ORIGINAL (Cormplie das in sl cases) 071218
B BUBCONTRALT NUMBER - b REVISED (Supersedas | Revimon Mo DATE (FYMMOD)
D I:] all e s SpBCS]
& SOLICITATION OR OTHER NUMBER BUE DATE (VYMNGO) GATE frimmoo) |
[57] | HQD034-07-R-1058 080206 D € FINAL (Compinte flom 5 in al cases)
4. THIS IS A FOLLOW-ON CONTRACT? I ¥ES | | NO. If Yes, compiats the following:
MDASH8-03-C-0001
Classifiod material received or g under P g Contract Number) is transferred to this follow-0n contract.
5.8 THIS AFINAL DD FORM 2647 |_J ves DX NO. 1f Yes, compieto the following:
In response to the s request dated ion of the identified classiied material is authorized for the perod ot
5. CONTRACTOR (inciudie Commercial and Gowemment Entily (CAGE) Coda)
& WAME, AGDRESS, AND 21P COBE B CAGE CODE © COGNIZANT SECURITY OF F IGE [Wame. Addrrss, end 2 Gode)

7. SUBCONTRACTOR
o 5. AND P COOE b, CAGE CODE € COGNIZANT SECURITY OF FIGE (Name, ACaress, and Lip code)

8. ACTUAL PERFORMANCE
2 LOCATION 5 CAGE COBE | © COGNIZANT SECURITY OFFICE (Mama, Addrass. and Zip Lode) =

e e ———————————
9. GENERAL |IDENTIFICATION OF THIS PROCUREMENT
The purpose of this proct nt is to hire a contractor to perform the custodial duties for tha Pentagon.

=
o

11. IN PERFORMING THIS CONTRACT, THE CONTRACTOR WiLL:
3 FAVE ACCESS T0 GLASEW IED INFORMATION ONLY AT ANOTHER CONTRACTOR §

FACILITY OR A GOVERNMENT AGTIVITY
b. RECEIVE CLASSIFIED DOCUMENTS ONLY

e RECENVE AND GENERATE CLASSIFIED MATERIAL
o FABRICATE, MODIFY, OR STORE CLASSIFIED HARDWARE

| = PERFORM SERVICES ONLY
’_HAvE M:CEss’FE 5 CLASSFILD INT ORMATION OUTSIDE THE US ,

]
o

10. THIS CONTRACT WILL REQUIRE ACCESS TO:
5. COMMUNICATIONS SECURITY (COMSEC) INFORMATION

b, RESTRICTED DATA
© CRITICAL NUCLEAR WEAPON DESIGH INFORMATION
@ FORMERLY RESTRICTED DATA

@DDDD

o INTELLIGENCE INFORMATION
(1] Sensitve Comparimentad iformation (SCT)

dﬂqmmaa

U S POSSESSIONS AND TRUST TERRITORIES =
_BE N.ITWD D10 U E SERVICES OF DEFT NSE TECHNICAL INFORMATION

CENTER [DTIC) OR OTHER SECONDARY DiSTRIBUTION CENTER

{2 Nan-SC1

h REQUIRE A COMSEC ACCOUNT

| HAVE TEMPEST REQUIREMENTS

i HAVE OPERATIONS SECURITY (OPSEC) REQUIREMENTS
:_IE AUTHORIZED TO USE THE DEFENSE COURIER SERVICE

f SPECIAL ACCESS INFORMATION

QEHQDQQED

& NATO F ORMATION
. FOREIGN GOVERNMENT HFORMATION
| LMTED DISSEMINATION INFORMATION

|

EDDqEICI
OXREX

qﬂmmmmnmgmmaﬂs

HOOOOCOOO

| FOR OFFICIAL USE ONLY INF ORMATION U GTHER (Spach]
| & OTHER [Specty) 7
DD FORM 254 Front
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e ———
12. FUBLIC RELEASE. any informaion jolessifed or uriclassified] portsining (0 Ihis contract shall nol e reieased for pubic dissamynation waxcopt as provided by e iNISPOM
or Unkens It hat been approved fr publis reiearss by appropriste U5, Gevermmen autharlly, Froposed pulic relsases shad be submitted for FpOOVE [EIOF 1D raloase

[[J ovect (K] throusn ispecy- Directorate Freedom of Information and Security Review
1155 Defense Pentagon, RM 2C757
Washington, DC 20301-1155

1o the Directorate for Freedom of information and Security Raview, Ofics of the Avsistant Searstary of Dafenas {Public AMains)* for review.
“in the case of non-DeD User mlminuummummuumum.

13. SECURITY GUIDANCE. The securty Gassiication guanncs neesad ior this copsihed a%or i iderdfiod balow, It @iy cISEURY s encountnrad in appheng this guidancs o if any ohee
to

cantnbuting Factor indicetes & nead for changes in this e I3 mAnined and provide recommaended chenges, 1o challengs e gudance or te clessboaton
assigned (0 any information of materal Kimished o ganersiid under s contact and to Wbt By ueiiona for interpretalion of s guidance to tho officis identfisd balow  Pending final
adaciaion, fhe iformaion invoived shell be handied and protecied &t tha highest lvel of i des {Fil i 83 apprapiate for the classifed oiford dtfach, or

o ARG B ¢
farward undier sepacsle cormapondence, any docammntsQucieserirmes miarsced femsn, Ade sRinal pages ax neaded b provide compleds guidenca |

4. The solicitation is for a follow-on o contract MDA946-03-C-0001. Contract MDAS46-03-C-0001 required a TOP SECRET
facility clearance. However, no classified material was received or generated under this contract.

10. The contractor will be required to enter secure spaces to perform custodial tasks such as trash removal, vacuuming,
dusting, window washing, carpet cleaning, etc.

11a. Due to the nature of the service, the contractor will have access to some general scheduling information of high-ranking
officials visiting the Pentagon.

11b.
The contractor will enter secure spaces and be expectad to provide the custodial services to the Pentagon's neads.
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16. CERTIFICATION AND SIGNATURE. Security requirements stated herein are complete and adequate for safeguarding the classified
information to be released or generated under this classified effort. All questions shall be referred to the official named below.

@ TYFED MAME OF CERTIFYIMG OFFICIAL & TIME . TELEFHONE {Emﬁ“m
David Julian Contracting Officer 703-696-3871

4. ADDRESS (Include Zip Code) 17. REQUIRED DISTRIBUTION

WHS Acquisition & Procurement Office a. CONTRACTOR

1155 Defense Pentagon [Je susconTracror
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E. IMPORTANT: Contractor I:l is not, D is required to sign this document and return copies to the issuing office.

14. DESCRIPTION OF AMENDMENT MODIFICATION (Organized by UCF section headings, including solicitation/contract subject matter
where feasible.)

The purpose of this Amendment is to provide details for the scheduled site visit 10 January 2008 - 10:00 AM and Incorporate Attachment J-C2.

See Continuation Sheet
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HQO034-07-R-1058
0001
Page 2 of 2

SECTION SF 30 BLOCK 14 CONTINUATION PAGE

SUNMMARY OF CHANGES

SECTION L - INSTRUCTIONS, CONDITIONS AND NOTICES TO BIDDERS

The following have been added by full text:
SITE VISIT INFORMATION

A site visit has been scheduled for January 10, 2008 @ 10:00 A M. The site visit will be followed by a brief pre-
proposal conference. All contractors are strongly suggested to attend the site visit. Each contractor 1s allowed only
two individuals for attendance. All attendees are required to meet at the Pentagon Metro entrance (outside) at least
15 munutes prior to the scheduled start of the site visit. Attendees shall submut company name, mdividuals name, a
vahd driver’s license number including state of 1ssue, and Social Security number m advance for access to the
building unless they currently have a Pentagon access badge. Two forms of picture identification shall be required to
be shown upon arrrval. All requured information will need to be forwarded to Mr. Tom Boardman at

tom boardman@whs nul by 12:00 PM. on 8 January 2008.

(End of Summary of Changes)
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IL.

I11.

CHAPTER 3

AUTHORITY TO CONTRACT

INTRODUCTION

“The United States employs over 3 million civilian employees. Clearly, federal
expenditures would be wholly uncontrollable if Government employees could, of their
own volition, enter into contracts obligating the United States." City of El Centro v. U.S.,
922 F.2d 816 (Fed. Cir. 1990).

OBJECTIVES

Following this block of instruction, students should:

A.

Understand the elements of a contract and the different ways that a contract can be
formed.

Understand the constitutional, statutory, and regulatory bases that permit federal
executive agencies to contract using appropriated funds (APFs).

Understand how individuals acquire the power to contract on behalf of the
government.

Understand the different theories that bind the government in contract.

Understand what constitutes an “unauthorized commitment” and be able to
describe how, and by whom, unauthorized commitments may be ratified.

METHODS OF CONTRACT FORMATION

A.

FAR Definition of a Contract: A contract is a mutually binding legal relationship
obligating the seller to furnish supplies and services (including construction) and
the buyer to pay for them. It includes all types of commitments obligating the
government to expend appropriated funds and, except as otherwise authorized,
must be in writing. Contracts include bilateral agreements; job orders or task
letters issued under a Basic Ordering Agreement; letter contracts; and orders, such
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as purchase orders, under which the contract becomes effective by written
acceptance or performance and bilateral contract modifications. FAR 2.101

Express Contract.

1. An express contract is a contract whose terms the parties have explicitly
set out. BLACK'S LAW DICTIONARY 321 (7th ed. 1999).

2. The required elements to form a government contract are:
a. mutual intent to contract;
b. offer and acceptance; and
C. conduct by an officer having the actual authority to bind the

government in contract.

Allen Orchards v. United States, 749 F. 2d 1571, 1575 (Fed. Cir. 1984); OAO
Corp. v. United States, 17 CI. Ct. 91 (1989).

3. Requirement for contract to be in writing. See FAR 2.101 definition of
contract, supra.

a. Oral contracts are generally not enforceable against the government
unless supported by documentary evidence. See 31 U.S.C. §
1501(a)(1) (an amount shall be recorded as an obligation of the
United States Government only when supported by documentary
evidence of a binding agreement between an agency and another
person that is in writing, in a way and form, and for a purpose
authorized by law).

b. The predecessor provision to 31 U.S.C. § 1501(a)(1) was construed
as requiring a written contract to obtain court enforcement of an
agreement. United States v. American Renaissance Lines, Inc.,
494 F.2d 1059 (D.C. Cir. 1974), cert. denied, 419 U.S. 1020
(1974). (Government unable to obtain damages for an
unperformed oral contract for carriage.)

c. The Court of Claims held that failure to reduce a contract to
writing under 31 U.S.C. 1501(a)(1) should not preclude recovery.
Rather, a party can prevail if it introduces additional facts from
which a court can infer a meeting of the minds. Narva Harris
Construction Corp. v. United States, 574 F.2d 508 (1978).
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The Ninth Circuit has held that FAR 2.101 does not prevent a court
from finding an implied-in-fact contract. PACORD, Inc. v. United
States, 139 F.3d 1320 (9th Cir. 1998).

The Armed Services Board of Contract Appeals has followed the
Narva Harris position. Various correspondence between parties
can be sufficient "additional facts" and "totality of circumstances"
to avoid the statutory prohibition in 31 U.S.C. § 1501(a)(1) against
purely oral contracts. Essex Electro Engineers, Inc., ASBCA Nos.
30118, 30119, 88-1 BCA 9 20,440; Vec-Tor, Inc., ASBCA Nos.
25807 and 26128, 84-1 BCA 9 17,145.

The ASBCA has found a binding oral contract existed where the
Army placed an order against a GSA requirements contract.
C-MOR Co., ASBCA Nos. 30479, 31789, 87-2 BCA 4 19,682
(however, the Army placed a written delivery order following a
telephone conversation between the contract specialist and C-
MOR). Cf. RMTC Sys., AGBCA No. 88-198-1, 91-2 BCA

9 23,873 (shipment in response to phone order by employee
without contract authority did not create a contract).

C. Implied Contracts

1.

2.

Implied-in-Fact Contract.

a.

Where there is no written contract, contractors often attempt to
recover by alleging the existence of a contract "implied-in-fact."

An implied-in-fact contract is "founded upon a meeting of the
minds, which, although not embodied in an express contract, is
inferred, as a fact, from conduct of the parties showing, in the light
of the surrounding circumstances, their tacit understanding."
Baltimore & Ohio R.R. Co. v. United States, 261 U.S. 592, 597
(1923).

The requirements for an implied-in-fact contract are the same as
for an express contract; only the nature of the evidence differs.
OAO Corp. v. United States, 17 Cl. Ct. 91 (1989) (finding implied-
in-fact contract for start-up costs for AF early warning system).
See, generally, Willard L. Boyd III, Implied-in-Fact Contract:
Contractual Recovery against the Government without an Express
Agreement, 21 Pub. Cont. L. J. 84-128 (Fall 1991).

Implied-in-Law Contract.
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a. An implied-in-law contract is not a true agreement to contract. It is
a "fiction of law" where "a promise is imputed to perform a legal
duty, as to repay money obtained by fraud or duress." Baltimore &
Ohio R.R. Co. v. United States, 261 U.S. 592, 597 (1923).

b. When a contractor seeks recovery under an implied-in-law theory,
the government should file a motion to dismiss for lack of
jurisdiction. Neither the Contract Disputes Act (CDA) nor the
Tucker Act grants jurisdiction to courts and boards to hear cases
involving implied-in-law contracts. 41 U.S.C. §§ 601-613; 28
U.S.C. §§ 1346 and 1491. See Hercules, Inc. v. United States, 516
U.S. 417 (1996); Amplitronics, Inc., ASBCA No. 44119, 94-1
BCA 9 26,520.

IV. AUTHORITY OF AGENCIES

A.

Constitutional. As a sovereign entity, the United States has inherent authority to
contract to discharge governmental duties. United States v. Tingey, 30 U.S.

(5 Pet.) 115 (1831). This authority to contract, however, is limited. Specifically,
a government contract must:

1.

2.

Not be prohibited by law; and

Be an appropriate exercise of governmental powers and duties.

Statutory. Congress has enacted various statutes regulating the acquisition of
goods and services by the government. These include the:

1.

Armed Services Procurement Act of 1947 (ASPA), 10 U.S.C. §§ 2301 -
2316. The ASPA applies to the procurement of all property (except land)
and services purchased with appropriated funds by the Department of
Defense (DOD), Coast Guard, and National Aeronautics and Space
Administration (NASA).

Federal Property and Administrative Services Act of 1949 (FPASA),

41 U.S.C. §§ 251-260. The FPASA governs the acquisition of all property
and services by all executive agencies except DOD, Coast Guard, NASA,
and any agency specifically exempted by 40 U.S.C. § 474 or any other law.

Office of Federal Procurement Policy Act (OFPPA), 41 U.S.C. § 401

et. seq. This legislation apples to all executive branch agencies, and
created the Office of Federal Procurement Policy (OFPP) within the Office
of Management and Budget. The Administrator of the OFPP is given
responsibility to “provide overall direction of procurement policy and
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leadership in the development of procurement systems of the executive
agencies.” 41 U.S.C. § 405(a).

4. Competition in Contracting Act of 1984 (CICA), 10 U.S.C. § 2304; 41
U.S.C. § 403.

a. CICA amended the ASPA and the FPASA to make them identical.
Because of subsequent legislative action, they are now different in
some significant respects.

b. CICA mandates full and open competition for many, but not all,
purchases of goods and services.

5. The Federal Acquisition Streamlining Act of 1994 (FASA), Pub. L. No.
103-355, 108 Stat. 3243. FASA amended various sections of the statutes
described above, and eliminated some of the differences between the
ASPA and the FPASA.

6. Clinger-Cohen Act, Pub. L. No. 104-106, Division E, § 5101, 110 Stat.
680 (1996) (previously known as the Information Technology
Management Reform Act (ITMRA)). This statute governs the acquisition
of information technology by federal agencies. It repealed the Brooks
Automatic Data Processing Act, 40 U.S.C. § 759.

7. Annual DOD Authorization and Appropriation Acts.
C. Regulatory
1. Federal Acquisition Regulation (FAR), codified at 48 C.F.R. Chapter 1.

a. The FAR is the principal regulation governing federal executive
agencies in the use of appropriated funds to acquire supplies and
services.

b. The DOD, NASA, and the General Services Administration (GSA)
issue the FAR jointly.

c. These agencies publish proposed, interim, and final changes to the
FAR in the Federal Register. They issue changes to the FAR in
Federal Acquisition Circulars (FACs).

2. Agency regulations. The FAR system consists of the FAR and the agency
regulations that implement or supplement it. The following regulations
supplement the FAR. (The FAR and its supplements are available at
http://farsite.hill.af.mil).
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Defense Federal Acquisition Regulation Supplement (DFARS),
codified at 48 C.F.R. chapter 2. The Defense Acquisition
Regulation (DAR) Council publishes DFARS changes/proposed
changes in the Federal Register, and issues them as Defense
Acquisition Circulars (DACs).

Army Federal Acquisition Regulation Supplement (AFARS).
Air Force Federal Acquisition Regulation Supplement (AFFARS).

Navy Marine Corps Acquisition Regulation Supplement
(NMCARS).

The AFARS, AFFARS, and NMCARS are not codified in the
C.F.R. The military departments do not publish changes to these
regulations in the Federal Register but, instead, issue them
pursuant to departmental procedures.

3. Major command and local command regulations.

V. AUTHORITY OF PERSONNEL

A. Contracting Authority

1. Agency Head

a.

The FAR vests contracting authority in the head of the agency.
FAR 1.601(a). Within DOD, the heads of the agencies are the
Secretaries of Defense, the Army, the Navy, and the Air Force.
DFARS 202.101.

In turn, the head of the agency may establish subordinate
contracting activities and delegate broad contracting authority to
the heads of the subordinate activities. FAR 1.601(a).

2. Heads of Contracting Activities (HCAs)

a.

HCAs have overall responsibility for managing all contracting
actions within their activities.

There are over 60 DOD contracting activities, plus others who
possess contracting authority delegated by the heads of the various
defense agencies. Examples of DOD contracting activities include
Army Communications-Electronics Lifecycle Management
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Command, Naval Air Systems Command, and Air Force Materiel
Command. DFARS 202.101.

HCAs are contracting officers by virtue of their position. See FAR
1.601; FAR 2.101.

HCAs may delegate some of their contracting authority to deputies.

(1) In the Army, HCAs appoint a Principal Assistant
Responsible for Contracting (PARC) as the senior staff
official of the contracting function within the contracting
activity. The PARC has direct access to the HCA and
should be one organizational level above the contracting
office(s) within the HCA’s command. AFARS
5101.601(4).

(2) The Air Force and the Navy also permit delegation of
contracting authority to certain deputies. AFFARS
5301.601-92; NMCARS 5201.603-1.

Contracting officers

a.

Agency heads or their designees select and appoint contracting
officers. Appointments are made in writing using the SF 1402,
Certificate of Appointment. Delegation of micro-purchase
authority shall be in writing, but need not be on a SF 1402. FAR
1.603-3.

Contracting officers may bind the government only to the extent of
the authority delegated to them on the SF 1402. Information on a
contracting officer's authority shall be readily available to the
public and agency personnel. FAR 1.602-1(a).

Contracting Officer Representatives (COR).

a.

Contracting officers may authorize selected individuals to perform
specific technical or administrative functions relating to the
contract. A COR may also be referred to as a Contracting Officer’s
Technical Officer (COTR) or Quality Assurance Representative

(QAR).

Typical COR designations do not authorize CORs to take any
action, such as modification of the contract that obligates the
payment of money. See AFARS 5153.9001, Sample COR
designation.
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B. Actual Authority

1.

The government is bound only by government agents acting within the
actual scope of their authority to contract. Federal Crop Ins. Corp. v.
Merrill, 332 U.S. 380 (1947) (government agent lacked authority to bind
government to wheat insurance contract not authorized under Wheat Crop
Insurance Regulations); Hawkins & Powers Aviation, Inc. v. United
States, 46 Fed. Cl1. 238 (2000) (assistant director of Forest Service lacked
authority to modify aircraft contract); Schism v. United States, 316 F.3d
1259 (Fed. Cir. 2002) (military recruiters lacked the authority to bind the
government to promises of free lifetime medical care).

Actual authority can usually be determined by viewing a contracting
officer's warrant or a COR's letter of appointment. See Farr Bros., Inc.,
ASBCA No. 42658, 92-2 BCA 24,991 (COR's authority to order
suspension of work not specifically prohibited by appointment letter).

The acts of government agents which exceed their contracting authority do
not bind the government. See HTC Indus., Inc., ASBCA No. 40562, 93-1
BCA 925,560 (contractor denied recovery although contracting officer’s
technical representative encouraged continued performance despite cost
overrun on the cost plus fixed-fee contract); Johnson Management Group
CFC v. Martinez, 308 F.3d. 1245 (Fed. Cir. 2002) (contracting officer was
without authority to waive a government lien on equipment purchased
with government funds).

C. Apparent Authority

1.

Definition. Authority that a third party reasonably believes an agent has,
based on the third party's dealings with the principal. BLACK'S LAW
DICTIONARY 128 (7th ed. 1999).

The government is not bound by actions of one who has apparent authority
to act for the government. Federal Crop Ins. Corp. v. Merrill, 332 U.S.
380 (1947); Sam Gray Enterprises, Inc. v. United States, 43 Fed. Cl. 596
(1999) (embassy chargé d’affaires lacked authority to bind government);
Mark L. McAfee v. United States, 46 Fed. CI. 428 (2000) (Assistant U.S.
Attorney lacked authority to forgive plaintiff’s farm loan in exchange for
cooperation in foreclosure action); Austin v. United States, 51 Fed.Cl. 718
(2002) (employees of the US Marshall Service possessed no authority to

In contrast, contractors are bound by apparent authority. American
Anchor & Chain Corp. v. United States, 331 F.2d 860 (Ct. Cl. 1964)
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VI

(government justified in assuming that contractor’s plant manager acted
with authority).

THEORIES THAT BIND THE GOVERNMENT

The following are often used in combination to support a contractor's claim of a binding
contract action.

A. Implied authority

1.

Use of this theory requires that the government employee have some
actual authority.

Courts and boards may find implied authority to contract if the
questionable acts, orders, or commitments of a government employee are
an integral or inherent part of that person’s assigned duties. See H.
Landau & Co. v. United States, 886 F.2d 322, 324 (Fed. Cir. 1989);
Confidential Informant v. United States, 46 Fed. Cl. 1 (2000) (even though
FBI agents lacked actual authority to contract for rewards, government
may be liable under theory of “implied actual authority”’); Sigma Constr.
Co., ASBCA No. 37040, 91-2 BCA 9] 23,926 (contract administrator at
work site had implied authority to issue change orders issued under
exigent circumstance [drying cement]); Switlik Parachute Co., ASBCA
No. 17920, 74-2 BCA 9 10,970 (quality assurance representative had
implied authority to order 100% testing of inflatable rafts).

Contracting authority is integral to an employee’s duties when:

a. The employee cannot perform his assigned tasks without such
authority, and

b. The relevant agency’s regulations do not grant the authority to
other agency employees. SGS-92-X003 v. United States, 74 Fed.
CL. 637 (20006).

However, contract changes cannot be an “integral part” of an employee’s
duties if the contract explicitly reserves or prohibits that authority. Winter
v. Cath-dr/Balti Joint Venture, 497 F.3d 1339 (Fed. Cir. 2007) (despite his
assigned responsibilities and the Navy’s indications that he had authority
to make contract changes, Program Manager did not have express or
implied authority where the contract’s clauses explicitly granted to the
contracting officer the exclusive authority to modify the contract). Aero-
Abre, Inc., v. United States, 39 Fed. Cl. 654 (1997) (No implied actual
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B.

C.

D.

authority where a regulation, contract, or letter expressly prohibits an
employee from possessing actual authority).

Ratification.

1.

Formal or Express. FAR 1.602-3 provides the contracting officer with
authority to ratify certain unauthorized commitments. See section VII,
infra. Henke v. United States, 43 Fed. Cl. 15 (1999); Khairallah v. United
States, 43 Fed. Cl. 57 (1999) (no ratification of unauthorized commitments
by DEA agents).

Implied. A court or board may find ratification by implication where a
contracting officer has actual or constructive knowledge of the
unauthorized commitment and adopts the act as his own. The contracting
officer’s failure to process a claim under the procedures of FAR 1.602-3
does not preclude ratification by implication. Reliable Disposal Co.,
ASBCA No. 40100, 91-2 BCA 9 23,895 (KO ratified unauthorized
commitment by requesting payment of the contractor’s invoice); Tripod,
Inc., ASBCA No. 25104, 89-1 BCA 421,305 (KO’s knowledge of
contractor’s complaints and review of inspection reports evidenced
implicit ratification); Digicon Corp. v. United States, 56 Fed. CI. 425
(2003) (COFC found “institutional ratification” where Air Force issued
task orders and accepted products and services from appellant over a
sixteen month period).

Imputed Knowledge.

1.

This theory is sometimes used when the contractor fails to meet the
contractual obligation to give written notice to the contracting officer of,
for example, a differing site condition. Williams v. United States, 127 F.
Supp. 617 (Ct. Cl. 1955) (contracting officer deemed to have knowledge
of road paving agreement on Air Force base).

When the relationship between two persons creates a presumption that one
would have informed the contracting officer of certain events, the boards
may impute the knowledge of the person making the unauthorized
commitment to the contracting officer. Sociometrics, Inc., ASBCA No.
51620, 00-1 BCA 930,620 (“While the [contract] option was not formally
exercised, the parties conducted themselves as if it was.”); Leiden Corp.,
ASBCA No. 26136, 83-2 BCA 4 16,612 (“It would be inane indeed to
suppose that [the government inspector] was at the site for no purpose.”)

Equitable Estoppel
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A contractor’s reasonable, detrimental reliance on statements, actions, or
inactions by a government employee may estop the government from
denying liability for the actions of that employee. Lockheed Shipbldg. &
Constr. Co., ASBCA No. 18460, 75-1 BCA 9§ 11,246 (government
estopped by Dep. Secretary of Defense’s consent to settlement agreement).

To prove estoppel in a government contract case, the party must establish:
a. Knowledge of the facts by the party to be estopped;

b. Intent, by the estopped party, that his conduct shall be acted upon,
or actions such that the party asserting estoppel has a right to
believe it is so intended;

c. Ignorance of the true facts by the party asserting estoppel; and

d. Detrimental reliance. Emeco Industries, Inc. v. United States, 485
F.2d 652, at 657 (Ct. Cl1. 1973).

If asserted against the government, appellant must demonstrate
government affirmative misconduct as a prerequisite for invoking
equitable estoppel. Rumsfeld v. United Technologies Corp., 315 F. 3d
1361 (Fed. Cir. 2003); Appeal of F Splashnote Systems, Inc., 12-1 BCA §
34899, Nov. 29, 2011; and Appeal of F Unitech Services Group, Inc., 16
ASBCA No. 56482, May 22, 2012.

However, See Mabus v. General Dynamics C4 Systems, Inc., 633 F.3d
1356 (Fed. Cir. Feb. 4, 2011), which, citing A.C. Aukerman Co. v. R.L.
Chaides Construction Co., 960 F.2d 1020 (Fed. Cir. 1992), replaced the
four-part estoppel test with a three-part test requiring proof of:

a. Misleading conduct, which may include not only statements and
actions but silence and inaction, leading another to reasonably infer
that rights will not be asserted against it;

b. Reliance upon this conduct; and

c. Due to this reliance, material prejudice if the delayed assertion of
such rights is permitted.

VII. UNAUTHORIZED COMMITMENTS

A.

Definition. An unauthorized commitment is an agreement that is nonbinding
solely because the government representative who made it lacked the authority to
enter into that agreement. FAR 1.602-3.
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B. Ratification.

1.

Ratification is the act of approving an unauthorized commitment, by an
official who has the authority to do so, for the purpose of paying for
supplies or services provided to the government as a result of an
unauthorized commitment. FAR 1.602-3(a).

The government may ratify unauthorized commitments if:

a. The government has received and accepted supplies or services, or
the government has obtained or will obtain a benefit from the
contractor’s performance of an unauthorized commitment.

b. At the time the unauthorized commitment occurred, the ratifying
official could have entered into, or could have granted authority to
another to enter into, a contractual commitment which the official
still has authority to exercise.

c. The resulting contract otherwise would have been proper if made
by an appropriate contracting officer.

d. The price is fair and reasonable.

e. The contracting officer recommends payment and legal counsel
concurs, unless agency procedures expressly do not require such
concurrence.

f. Funds are available and were available when the unauthorized

commitment occurred.
g. Ratification is within limitations prescribed by the agency.

Army HCAs may delegate the authority to approve ratification actions,
without the authority to redelegate, to the following individuals.

a. PARC (for amounts of $100,000 or less) (AFARS
5101.602-3(b)(3)(A)); and

b. Chiefs of Contracting Offices (for amounts of $10,000 or less)
(AFARS 5101.602-3(b)(3)(B)).

The Air Force and the Navy also permit ratification of unauthorized

commitments, but their limitations are different than those of the Army.
See AFFARS 5301.602-3; NMCARS 5201.602-3.
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Alternatives to Ratification. If the agency refuses to ratify an unauthorized
commitment, a binding contract does not arise. A contractor can pursue one of
the following options:

1. Requests for extraordinary contractual relief.

a.

Contractors may request extraordinary contractual relief in the
interest of national defense. Pub. L. No. 85-804 (50 U.S.C.
§§ 1431-1435); FAR Part 50.

FAR 50.103-2(c) authorizes, under certain circumstances, informal
commitments to be formalized for payment where, for example,
the contractor, in good faith reliance on a government employee’s
apparent authority, furnishes supplies or services to the agency.
Radio Corporation of America, ACAB No. 1224, 4 ECR 9 28
(1982) (contractor granted $648,747 in relief for providing, under
an informal commitment with the Army, maintenance, repair, and
support services for electronic weapon system test stations).

Operational urgency may be grounds for formalization of informal
commitments under P.L. 85-804. Vec-Tor, Inc., ASBCA Nos.
25807,26128, 85-1 BCA 9§ 17,755.

2. Doubtful Claims

Prior to 1995-1996, the Comptroller General had authority under
31 U.S.C. § 3702 to authorize reimbursement on a quantum meruit
or quantum valebant basis to a firm that performed work for the
government without a valid written contract.

Under quantum meruit, the government pays the reasonable value
of services it actually received on an implied, quasi-contractual
basis. Maintenance Svc. & Sales Corp., 70 Comp. Gen. 664
(1991).

The GAO used the following criteria to determine justification for
payment:

(1) The goods or services for which the payment is sought
would have been a permissible procurement had proper
procedures been followed;

(2) The government received and accepted a benefit;

3) The firm acted in good faith; and
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4) The amount to be paid did not exceed the reasonable value
of the benefit received. Maintenance Svc. & Sales Corp.,
70 Comp. Gen. 664 (1991).

Congress transferred the claims settlement functions of the GAO to
the Office of Management and Budget, which further delegated the
authority. See The Legislative Branch Appropriations Act, 1996,
Pub. L. 104-53, 109 Stat. 514, 535 (1995); 31 U.S.C. 3702.

The Claims Division at the Defense Office of Hearings and
Appeals (DOHA) settles claims under 31 U.S.C. 3702 for the
Department of Defense. DOHA decisions can be found at
www.defenselink.mil/dodgc/doha.

3. Contract Disputes Act (CDA) claims. If the contractor believes it can
meet its burden in proving an implied-in-fact contract, it can appeal a
contracting officer's final decision to the United States Court of Federal
Claims or the cognizant board of contract appeals. 41 U.S.C. §§ 601-613;
FAR Subpart 33.2.

VIII. CONCLUSION
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CHAPTER 4

FUNDING AND FUND LIMITATIONS

I. INTRODUCTION

A.

Source of Funding and Fund Limitations. The U.S. Constitution gives Congress
the authority to raise revenue, borrow funds, and appropriate the proceeds for
federal agencies. This Constitutional “power of the purse” includes the power to
establish restrictions and conditions on the use of funds appropriated. To curb
fiscal abuses by the executive departments, Congress has enacted additional fiscal
controls through statute.

1.

U.S. Constitution, Art. I, § 8, grants to Congress the power to “lay and
collect Taxes, Duties, Imports, and Excises, to pay the Debts and provide
for the common Defense and general Welfare of the United States . . . .”

U.S. Constitution, Art. I, § 9, provides that “[N]Jo Money shall be drawn
from the Treasury but in Consequence of an Appropriation made by
Law....”

The “Purpose Statute,” 31 U.S.C. § 1301. The Purpose Statute provides
that agencies shall apply appropriations only to the objects for which the
appropriations were made, except as otherwise provided by law.

The Antideficiency Act (ADA), 31 U.S.C. §§ 1341, 1342, 1350, 1351, and
1511-1519 (2000), consists of several statutes that authorize administrative
and criminal sanctions for the unlawful obligation and expenditure of
appropriated funds.

Congress and the Department of Defense (DoD) have agreed informally to
additional restrictions. The DoD refrains from taking certain actions
without first giving prior notice to, and receiving consent from, Congress.
These restraints are embodied in regulation.

The Basic Fiscal Limitations.

1.

An agency may obligate and expend appropriations only for a proper
purpose;

An agency may obligate only within the time limits applicable to the
appropriation (e.g., O&M funds are available for obligation for one fiscal
year); and
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3. An agency may not obligate more than the amount appropriated by the
Congress.

The Fiscal Law Philosophy: “The established rule is that the expenditure of
public funds is proper only when authorized by Congress, not that public funds
may be expended unless prohibited by Congress.” United States v. MacCollom,
426 U.S. 317 (1976).

IL. KEY TERMINOLOGY

A.

Fiscal Year (FY). The Federal Government’s fiscal year begins on 1 October and
ends on 30 September.

Obligation. An obligation is any act that legally binds the government to make
payment. Obligations represent the amount of orders placed, contracts awarded,
services received, and similar transactions during an accounting period that will
require payment during the same or a future period. DOD Financial Management
Regulation 7000.14, vol. 1, p. xvii.

Period of Availability. Most appropriations are available for obligation for a
limited period of time. If activities do not obligate the funds during the period of
availability, the funds expire and are generally unavailable for obligation.

Budget Authority. Agencies do not receive cash to fund their programs and
activities. Instead, Congress grants “budget authority,” also called obligational
authority. Budget authority means “the authority provided by Federal law to incur
financial obligations. . ..” 2 U.S.C. § 622(2).

Contract Authority. Contract authority is a limited form of “budget authority.”
Contract authority permits agencies to obligate funds in advance of appropriations
but not to disburse those funds absent appropriations authority. See, e.g., 41
U.S.C. § 11 (Feed and Forage Act).

Authorization Act. An authorization act is a statute, passed annually by Congress,
that authorizes the appropriation of funds for programs and activities. An
authorization act does not provide budget authority. That authority stems from the
appropriations act. Authorization acts frequently contain restrictions or
limitations on the obligation of appropriated funds.

Appropriations Act. An appropriation is a statutory authorization to “incur
obligations and make payments out of the U.S. Treasury for specified purposes.”
An appropriations act is the most common form of budget authority.

42



The Army receives the bulk of its funds from two annual Appropriations
Acts: (1) the Department of Defense Appropriations Act; and (2) the
Military Construction Appropriations Act.

The making of an appropriation must be stated expressly. An
appropriation may not be inferred or made by implication. Principles of
Fed. Appropriations Law, Vol. I (3d ed,) p. 2-16, GAO-04-261SP (2004).

H. Comptroller General and Government Accountability Office (GAO).

1.

Investigative arm of Congress charged with examining all matters relating
to the receipt and disbursement of public funds.

The GAO was established by the Budget and Accounting Act of 1921 (31
U.S.C. § 702) to audit government agencies.

The Comptroller General issues opinions and reports to federal agencies
concerning the propriety of appropriated fund obligations or expenditures.
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L Accounting Classifications. Accounting classifications are codes used to manage
appropriations. They are used to implement the administrative fund control
system and to ensure that funds are used correctly. An accounting classification is
commonly referred to as a fund cite. DFAS-IN 37-100-XX, The Army Mgmt.
Structure, provides a detailed breakdown of Army accounting classifications.

The following is a sample fund cite:

21 9 2020 67 1234 P720000 2610 S18001

AGENCY ﬂ

FISCAL YEAR

TYPE OF
APPROPRIATION

OPERATING AGENCY
CODE

ALLOTMENT NUMBER
PROGRAM ELEMENT

1. The first two digits represent the military department. In the example
above, the “21” denotes the Department of the Army. For the Air Force,
these two digits will be 57; for the Navy, 17; and for the Department of
Defense, 97.

2. The third digit shows the fiscal year/period of availability of the
appropriation. The “9” in the example shown indicates FY 2009 funds.
Installation contracting typically uses annual appropriations. Other fiscal
year designators encountered less frequently include:

a. Third Digit = X = No year appropriation. This appropriation is
available for obligation indefinitely.

b. Third Digit = 9/1 = Multi-year appropriation (in this case, a 3 year
appropriation). In this example, funds were appropriated in FY
2009 and remain available through FY 2011.

3. The next four digits reveal the type of the appropriation. The following
designators are used within DOD fund citations:
Appropriation Army Navy Marine Air Force OSD
Type Corps
Military 21%2010 17*1453 17*1105 57%3500 N/A
Personnel
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Reserve
Personnel

21%2070

17*1405

17*1108

57*3700

N/A

National
Guard
Personnel

21%2060

N/A

N/A

57*3850

N/A

Operations &
Maintenance

21%2020

17*1804

17*1106

57*3400

97*0100

Operations &
Maintenance,
Reserve

21%2080

17*1806

17*1107

57*3740

N/A

Operations &
Maintenance,
National
Guard

21%2065

N/A

N/A

57*3840

N/A

Procurement,
Aircraft

21*%2031

17*1506

57*3010

N/A

Procurement,
Missiles

21%2032

17*1507 (not
separate — the

Procurement,
Weapons &
Tracked
Vehicles

21%2033

appropriatio
n is entitled

Procurement)

combined

Weapons

Procurement,
Other

21%2035

17*1810

17*1109

57*3020

N/A

N/A

N/A

57*3080

97*0300

Procurement,
Ammunition

21*%2034

17*1508

57*3011

N/A

Shipbuilding
& Conversion

N/A

17*1611

N/A

N/A

Res.,
Develop.,
Test, & Eval.7

21%2040

17*1319

57*3600

97*0400

Military
Construction

21%2050

17*1205

57*3300

97*0500

Family
Housing
Construction

21%0702

17%0703

57*0704

97*0706

Reserve
Construction

21%2086

17*1235

57*3730

N/A

National
Guard
Construction

21%2085

N/A

N/A

57*3830

N/A

*  The asterisk in the third digit is replaced with the last number in the relevant fiscal

year.

For example, Operations & Maintengnge, Army funds for FY2009 would be

depicted as 2192020.

**  Source for the codes found in Table 2-1: DOD FMR. vol. 6B. App. A (Nov. 2001).



http://www.dod.mil/comptroller/fmr/06b/06BApxA.pdf

I11.

AVAILABILITY AS TO PURPOSE

A.

The “Purpose Statute” provides that agencies shall apply appropriations only to
the objects for which the appropriations were made, except as otherwise provided
by law. 31 U.S.C. § 1301(a).

1. The Purpose Statute does not require Congress to specify every item of
expenditure in an appropriation act, although it does specify the purpose of
many expenditures. Rather, agencies have reasonable discretion to
determine how to accomplish the purpose of an appropriation. Internal
Revenue Serv. Fed. Credit Union—Provision of Automatic Teller Mach.,
B-226065, 66 Comp. Gen. 356 (1987).

2. An appropriation for a specific purpose is available to pay expenses
necessarily incident to accomplishing that purpose. Secretary of State,
B-150074, 42 Comp. Gen. 226, 228 (1962); Major General Anton
Stephan, A-17673, 6 Comp. Gen. 619 (1927).

The “Necessary Expense” Doctrine (the 3-part test for a proper purpose). Where a
particular expenditure is not specifically provided for in the appropriation act, it is
permissible if it is necessary and incident to the proper execution of the general
purpose of the appropriation. The GAO applies a three-part test to determine
whether an expenditure is a “necessary expense” of a particular appropriation:

1. The expenditure must bear a logical relationship to the appropriation
sought to be charged. In other words, it must make a direct contribution to
carryout out either a specific appropriation or an authorized agency
function for which more general appropriations are available.

2. The expenditure must not be prohibited by law.

3. The expenditure must not be otherwise provided for; that is, it must not be
an item that falls within the scope of some other appropriation or statutory
funding scheme.

Principles of Fed. Appropriations Law, vol. I, ch. 4, 4-21, GAO-04-261SP (3d ed.
2004). See Presidio Trust—Use of Appropriated Funds for Audio Equipment
Rental Fees and Services, B-306424, 2006 U.S. Comp. Gen. LEXIS 57 (Mar. 24,
2006).

Application of the Necessary Expense Test.

1. The first prong of the “necessary expense” test has been articulated in
some other, slightly different ways as well. See Internal Revenue Serv.
Fed. Credit Union—Provision of Automatic Teller Machine, B-226065, 66
Comp. Gen. 356, 359 (1987) (“an expenditure is permissible if it is
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reasonably necessary in carrying out an authorized function or will
contribute materially to the effective accomplishment of that function”);
Army—Availability of Army Procurement Appropriation for Logistical
Support Contractors, B-303170, 2005 U.S. Comp. Gen. LEXIS 71 (Apr.
22,2005) (“the expenditure must be reasonably related to the purposes that
Congress intended the appropriation to fulfill”). However, the basic
concept has remained the same: the important thing is the relationship
between the expenditure to the appropriation sought to be charged.

2. The concept of “necessary expense” is a relative one, and determinations
are fact/agency/purpose/appropriation specific. See Federal Executive
Board — Appropriations — Employee Tax Returns — Electronic Filing, B-
259947, Nov. 28, 1995, 96-1 CPD 9 129; Use of Appropriated Funds for
an Employee Electronic Tax Return Program, B-239510, 71 Comp. Gen.
28 (1991).

3. A necessary expense does not have to be the only way, or even the best
way, to accomplish the object of an appropriation. Secretary of the
Interior, B-123514, 34 Comp. Gen. 599 (1955). However, a necessary
expense must be more than merely desirable. Utility Costs under Work-at-
Home Programs, B-225159, 68 Comp. Gen. 505 (1989).

4. Agencies have reasonable discretion to determine how to accomplish the
purposes of appropriations. See Customs and Border Protection—
Relocation Expenses, B-306748, 2006 U.S. Comp. Gen. LEXIS 134 (July
6,2006). An agency’s determination that a given item is reasonably
necessary to accomplishing an authorized purpose is given considerable
deference. In reviewing an expenditure, the GAO looks at “whether the
expenditure falls within the agency’s legitimate range of discretion, or
whether its relationship to an authorized purpose is so attenuated as to take
it beyond that range.” Implementation of Army Safety Program, B-223608
1988 U.S. Comp. Gen. LEXIS 1582 (Dec. 19, 1988).

D. Determining the Purpose of a Specific Appropriation.

1. Appropriations Acts. (http://thomas.loc.gov/home/approp)

a. An appropriation is a statutory authorization to incur obligations
and make payments out of the Treasury for specified purposes.
Aside from any emergency supplemental appropriations, Congress
generally enacts thirteen (13) appropriations acts annually, two of
which are devoted specifically to DOD: The Department of
Defense Appropriation Act, and the Military Construction
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Appropriations Act. Within these two acts, the DoD has nearly
100 separate appropriations available to it for different purposes.

Appropriations are differentiated by service (Army, Navy, etc.),
component (Active, Reserve, etc.), and purpose (Procurement,
Research and Development, etc.). The major DoD appropriations
provided in the annual Appropriations Act are:

(1) Operation & Maintenance (O&M) — used for the day-to-day
expenses of training exercises, deployments, operating and
maintaining installations, etc.;

(2) Personnel — used for pay and allowances, permanent change
of station travel, etc.;

3) Research, Development, Test and Evaluation (RDT&E) —
used for expenses necessary for basic and applied scientific
research, development, test, and evaluation, including
maintenance and operation of facilities and equipment; and

4) Procurement — used for production and modification of
aircraft, missles, weapons, tracked vehicles, ammunition,
shipbuilding and conversion, and "other procurement."

By regulation, the DoD has assigned most types of expenditures to
a specific appropriation. See DFAS-IN Manual 37-100-XXXX,
The Army Management Structure (August XXXX). The manual is
reissued every FY. XXXX= appropriate FY.

2. Authorization Act. (http://thomas.loc.gov)

a.

Annual authorization acts generally precede DoD’s appropriations
acts. There is no general requirement to have an authorization in
order for an appropriation to occur. However, Congress has by
statute created certain situations in which it must authorize an
appropriation. For example, 10 U.S.C. § 114(a) states that "No
funds may be appropriated for any fiscal year" for certain purposes,
including procurement, military construction, and RDT&E "unless
funds therefore have been specifically authorized by law."

The authorization act may clarify the intended purpose of a specific
appropriation, or contain restrictions on using appropriated funds.

3. Organic Legislation. Organic legislation is legislation that creates a new
agency or establishes a program or function within an existing agency that
a subsequent appropriation act will fund. This organic legislation provides
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the agency with authority (but not the money) to conduct the program,
function, or mission and to utilize appropriated funds to do so.

Miscellaneous Statutory Provisions. Congress often enacts statutes that
expressly allow, prohibit, or place restrictions upon the usage of
appropriated funds. For example, 10 U.S.C. § 2246 prohibits DOD from
using its appropriated funds to operate or maintain a golf course except in
foreign countries or isolated installations within the United States.

Legislative History. Legislative history is any Congressionally-generated
document related to a bill from the time the bill is introduced to the time it
is passed. This includes the text of the bill itself, conference and
committee reports, floor debates, and hearings.

a. Legislative history can be useful for resolving ambiguities or
confirming the intent of Congress where the statute fails to clearly
convey Congress' intent, but may not be used to justify an
otherwise improper expenditure. When confronted with a statute
plain and unambiguous on its face, courts ordinarily do not look to
the legislative history as a guide to its meaning. Tennessee Valley
Authority v. Hill, 437 U.S. 153, 191 (1978); see also Lincoln v.
Vigil, 508 U.S. 182, 192 (1993); Thompson v. Cherokee Nation of
Oklahoma, 334 F.3d 1075 (Fed. Cir. 2003).

b. The legislative history is not necessarily binding upon the
Executive Branch. If Congress provides a lump sum appropriation
without restricting what may be done with the funds, a clear
inference is that it did not intend to impose legally binding
restrictions. SeaBeam Instruments, Inc., B-247853.2, July 20,
1992, 92-2 CPD 9 30; LTV Aerospace Corp., B-183851, Oct. 1,
1975, 75-2 CPD 4 203.

c. Budget Request Documentation.

d. Agencies are required to justify their budget requests. Within
DOD, Volumes 2A and 2B of the DOD FMR provide guidance on
the documentation that must be generated to support defense
budget requests. These documents are typically referred to as
Justification Books, with a book generated for each appropriation.

e. These justification documents contain a description of the
proposed purpose for the requested appropriations. An agency may
reasonably assume that appropriations are available for the specific
purposes requested, unless otherwise prohibited.

Agency Regulations.
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a. When Congress enacts organic legislation, it rarely prescribes
exactly how the agency is to carry out that new mission. Instead,
Congress leaves it up to the agency to implement the authority in
agency-level regulations.

b. If the agency, in creating a regulation, interprets a statute, that
interpretation is granted a great deal of deference. Thus, if an
agency regulation determines that appropriated funds may be used
for a particular purpose, that agency-level determination will
normally not be overturned unless it is clearly erroneous.

c. Agency-level regulations may also place restrictions on the use of
appropriated funds. For example, although the GAO has
sanctioned the use of appropriated funds to purchase
commercially-produced business cards for agency employees, each
of the military departments have implemented policies that permit
only recruiters and criminal investigators to purchase them
(everyone else must produce their business cards in-house, using
their own card stock and printers).

Case Law. Comptroller General opinions are a valuable source of
guidance as to the propriety of appropriated fund obligations or
expenditures for particular purposes. While not technically binding on the
Executive Branch, these opinions are nonetheless deemed authoritative.

E. Expense/Investment Threshold.

1.

Expenses are costs of resources consumed in operating and maintaining
DOD, and are normally financed with O&M appropriations. See DOD
FMR, vol. 2A, ch. 1, para. 010201. Common examples of expenses
include civilian employee labor, rental charges for equipment and
facilities, fuel, maintenance and repair of equipment, utilities, office
supplies, and various services.

Investments are “costs to acquire capital assets,” DOD FMR, vol. 2A, ch.
1, para. 010201.D.2., or assets which will benefit both current and future
periods and generally have a long life span. Investments are normally
financed with procurement appropriations.
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Exception Permitting Purchase of Investments With O&M Funds. In each
year’s Defense Appropriation Act, Congress has permitted DOD to utilize its
Operation and Maintenance appropriations to purchase investment items
having a unit cost that is less than a certain threshold. See e.g., Department of
Defense Appropriation Act, 2008 (H.R. 3222), Pub. L. No. 110-116, § 8033,
121 Stat. 1295 (Nov. 13, 2007) (current threshold is $250,000). See also DOD
FMR, vol. 2A, ch. 1, para. 010201.D.1 (implementing the $250,000 threshold).

Systems. Various audits have revealed that local activities use O&M
appropriations to acquire computer systems, security systems, video
telecommunication systems, and other systems costing more than the
investment/expense threshold. This constitutes a violation of the Purpose
Statute, and may result in a violation of the Antideficiency Act.

Agencies must consider the “system” concept when evaluating the
procurement of items. The determination of what constitutes a “system”
must be based on the primary function of the items to be acquired, as
stated in the approved requirements document.

A system exists if a number of components are designed primarily to
function within the context of a whole and will be interconnected to
satisfy an approved requirement.

Agencies may purchase multiple end items of equipment (e.g.,
computers), and treat each end item as a separate “system” for funding
purposes, only if the primary function of the end item is to operate
independently.

Do not fragment or piecemeal the acquisition of an interrelated system of
equipment merely to avoid exceeding the O&M threshold.

Example: An agency is acquiring 200 stand-alone computers and software
at $2,000 each (for a total of $400,000). The appropriate color of money
for the purchase of the 200 computers is determined by deciding whether
the primary function of the computers is to operate as independent
workstations (i.e., 200 systems) or as part of a larger system. If the
computers are designed to primarily operate independently, they should
be considered as separate end items and applied against the expense/
investment criteria individually. If they function as a component of a
larger system (i.e., interconnected and primarily designed to operate as
one), then they should be considered a system and the total cost applied
against the expense/investment criteria.
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IV. AVAILABILITY AS TO TIME

A.

The Time Rule. 31 U.S.C. §§ 1502(a), 1552. An appropriation is available for
obligation for a definite period of time. An agency must obligate funds within
their period of availability. If an agency fails to obligate funds before they expire,
those funds are no longer available for new obligations.

1. Expired funds retain their “fiscal year identity” for five years after the end
of the period of availability. During this time, the funds are available to
adjust existing obligations, or to liquidate prior valid obligations, but not
to incur new obligations.

2. There are some important exceptions to the general prohibition against
obligating funds after the period of availability.

a. Protests. Upon a protest, the appropriation that would have funded
the contract remains available for obligation for 100 days after a
final ruling on the protest. 31 U.S.C. § 1558(a). This statutory
provision is incorporated at FAR 33.102(c).

b. Terminations for default. See Lawrence W. Rosine Co.,
B-185405, 55 Comp. Gen. 1351 (1976).

c. Terminations for convenience, pursuant to a court order or agency
determination of erroneous award. Navy, Replacement Contract,
B-238548, Feb. 5, 1991, 91-1 CPD 9] 117; Matter of Replacement
Contracts, B-232616, 68 Comp. Gen. 158 (1988).

The “Bona Fide Needs” Rule. Agencies may obligate appropriated funds only for
requirements that represent bona fide needs of an appropriation’s period of
availability. 31 U.S.C. § 1502(a). See U.S. Dep’t of Education’s Use of Fiscal
Year Appropriations to Award Multiple Year Grants, B-289801, 2002 U.S.
Comp. Gen. LEXIS 258 (Dec. 30, 2002); National Park Serv. Soil Surveys, B-
282601, 1999 U.S. Comp. Gen. LEXIS 254 (Sept. 27, 1999).

Bona Fide Needs Rule Applied to Supply Contracts.

1. Supplies are generally the bona fide need of the period in which they are
needed or consumed. Orders for supplies are proper only when the
supplies are actually required. Thus, supplies needed for operations during
a given fiscal year are bona fide needs of that year. Maintenance Serv. and
Sales Corp., B-242019, 70 Comp. Gen. 664 (1991); 64 Comp. Gen. 359
(1985).
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Exceptions. Supply needs of a future fiscal year are the bona fide needs of
the subsequent fiscal year, unless an exception applies. Two recognized
exceptions are the lead-time exception and the stock-level exception.
DOD Reg. 7000.14-R, vol. 3, para. 080303.

a.

Stock-Level Exception. Supplies ordered to meet authorized stock
levels are the bona fide need of the year of purchase, even if the
agency does not use them until a subsequent fiscal year. A bona
fide need for stock exists when there is a present requirement for
items to meet authorized stock levels (replenishment of operating
stock levels, safety levels, mobilization requirements, authorized
backup stocks, etc.). To Betty F. Leatherman, Dep’t of Commerce,
B-156161, 44 Comp. Gen. 695 (1965);_DOD Financial
Management Regulation 7000.14-R, vol. 3, chapter 8., para.
080303A.

Lead-Time Exception. This exception recognizes that agencies
may need and contract for an item in a current FY, but cannot
physically obtain the item in the current FY due to the lead time
necessary to produce and/or deliver it. There are two variants that
comprise the lead time exception.

(1) Delivery Time. If an agency cannot obtain materials in the
same FY in which they are needed and contracted for,
delivery in the next FY does not violate the Bona Fide
Needs Rule as long as the time between contracting and
delivery is not be excessive, and the procurement is not be
for standard, commercial items readily available from other
sources. Administrator, General Services Agency, B-
138574, 38 Comp. Gen. 628, 630 (1959).

(2) Production Lead-Time. An agency may contract in one FY
for delivery and use in the subsequent FY if the item cannot
be obtained on the open market at the time needed for use,
so long as the intervening period is necessary for the
production. Chairman, United States Atomic Energy
Commission, B-130815, 37 Comp. Gen. 155 (1957).

D. Bona Fide Needs Rule Applied to Service Contracts.

1.

General Rule. Services are generally the bona fide need of the fiscal year
in which they are performed. Theodor Arndt GmbH & Co., B-237180,

Jan. 17, 1990, 90-1 CPD 4 64; EPA Level of Effort Contracts, B-214597,

65 Comp. Gen. 154 (1985). This general rule applies where the services
are “severable.” A service is severable if it can be separated into
components that independently meet a separate need of the government.
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Examples include grounds and facilities maintenance, dining facility
services, and transportation services. Most service contracts are severable.
Therefore, as a general rule, use current funds to obtain current services.

Statutory Exception for Severable Services. 10 U.S.C. § 2410a permits
DOD agencies to award severable service contracts for a period not to
exceed 12 months at any time during the fiscal year, funded completely
with current appropriations. This statutory exception essentially swallows
the general rule. Non-DOD agencies have similar authority. See 41
U.S.C. § 2531. The Coast Guard’s authority is at 10 U.S.C. § 2410a(b).

Nonseverable Services. If the services are nonseverable_(i.e., a contract
that seeks a single or unified outcome, product, or report), agencies must
obligate funds for the entire undertaking at contract award, even if
performance will cross fiscal years. See Incremental Funding of U.S. Fish
& Wildlife Serv. Research Work Orders, B-240264, 73 Comp. Gen. 77
(1994) (work on an environmental impact statement properly crossed
fiscal years); Proper Fiscal Year Appropriation to Charge for Contract and
Contract Increase, B-219829, 65 Comp. Gen. 741 (1986) (contract for
study and report on psychological problems among Vietnam veterans was
nonseverable).

V. LIMITATIONS BASED UPON AMOUNT

A. The Antideficiency Act (ADA), 31 U.S.C. §§ 1341-44, 1511-17, prohibits:

1.

Making or authorizing an expenditure or obligation in excess of the
amount available in an appropriation. 31 U.S.C. § 1341(a)(1)(A).

Making or authorizing expenditures or incurring obligations in excess of
an apportionment or a formal subdivision of funds. 31 U.S.C. § 1517(a).

a. Apportionment. The Office of Management and Budget (OMB)
apportions funds over their period of availability to agencies for
obligation. 31 U.S.C. § 1512. This means that OMB divides the
funds up into quarterly installments, to prevent agencies from
obligating the entire fiscal year’s appropriations too quickly and
needing supplemental appropriations.

b. Formal Administrative Subdivisions. The ADA also requires

agencies to establish certain administrative controls of apportioned
funds. 31 U.S.C. § 1514. These formal limits are referred to as
allocations and allotments. In the Army, the Operating
Agency/Major Command (MACOM) generally is the lowest
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command level at which the formal administrative subdivisions of
funds are maintained for O&M appropriations.

C. Informal Administrative Subdivisions. DFAS-IN 37-1, ch. 3, para.
031402. Agencies may further subdivide funds at lower levels,
e.g., within an installation. These subdivisions are generally
informal targets or allowances. These are not formal subdivisions

of funds, and obligating in excess of these limits does not, in itself,
violate the ADA.

3. Incurring an obligation in advance of an appropriation, unless authorized
bylaw. 31 U.S.C. § 1341(a)(1)(B).

4. Accepting voluntary services, unless otherwise authorized by law. 31
U.S.C. § 1342.

Correcting a Potential ADA Violation. The use of the wrong color of money (in
violation of the Purpose Statute), or the use of the wrong fiscal year funds, will
not result in an ADA violation if the error can be properly corrected. The
accounts can be adjusted to replace the erroneously-obligated funds with the
proper funds (correct color, year, and amount) without having an ADA violation if
all three of these conditions are met:

1. The proper funds were available at the time of the obligation; and
2. The proper funds are available at the time of correction;

See DoD FMR Vol 14, 20202.B.( Changing the traditional 3-part ADA Correction
Test to a 2-part test), To the Hon. Bill Alexander, B-213137, 63 Comp. Gen. 422
(1984); Interagency Agreements—Obligation of Funds under an Indefinite
Delivery, Indefinite Quantity Contract, B-308969 (May 31, 2007); Principles of
Fed. Appropriations Law, vol. II, ch. 6, pages 6-79 to 6-80, GAO-06-382SP (3d
ed. 2006) (discussing the correction of a violation by making an appropriate
adjustment of accounts).

Investigating Violations. If an Antideficiency Act violation occurs, the agency
must investigate to identify the responsible individual. The agency must report
the violation to Congress through the Secretary of the Army. Violations could
result in administrative and/or criminal sanctions. See DOD 7000.14-R, vol. 14.

1. The commander must submit a flash report within fifteen working days of
discovery of the violation.
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2. The MACOM commander must appoint a “team of experts,” including
members from the financial management and legal communities, to
conduct a preliminary investigation.

3. If the preliminary report concludes a violation occurred, the MACOM
commander will appoint an investigative team to determine the cause of
the violation and the responsible parties. Investigations are conducted
pursuant to AR 15-6, Procedure for Investigating Officers and Boards of
Officers.

4. The head of the agency must report to the President and Congress
whenever a violation of 31 U.S.C. §§ 11(a), 1342, or 1517 is discovered.
OMB Cir. A-34, para. 32.2; DOD 7000.14-R, Vol. 14, ch. 7, para. A.
The head of the agency must also now report the violation to GAO, per
31 USC § 1351 (as amended by Consolidated Appropriations Act, 2005).

5. Individuals responsible for an Antideficiency Act violation shall be
sanctioned commensurate with the circumstances and the severity of the
violation. See DOD 7000.14-R, Vol. 14, ch. 9; see also 31 U.S.C.

§§ 1349(a).

Voluntary Services. An officer or employee may not accept voluntary services or
employ personal services exceeding those authorized by law, except for
emergencies involving the safety of human life or the protection of property. To
Glenn English, B-223857, Feb. 27, 1987 (unpub.).

1. Voluntary services are those services rendered without a prior contract for
compensation or without an advance agreement that the services will be
gratuitous. Army’s Authority to Accept Servs. From the Am. Assoc. of
Retired Persons/Nat’l Retired Teachers Assoc., B-204326, July 26, 1982
(unpub.).

2. Acceptance of voluntary services does not create a legal obligation.
Richard C. Hagan v. United States, 229 Ct. Cl. 423, 671 F.2d 1302 (1982);
T. Head & Co., B-238112, July 30, 1990 (unpub.); Nathaniel C. Elie,
B-218705, 65 Comp. Gen. 21 (1985). But see T. Head & Co. v. Dep’t of
Educ., GSBCA No. 10828-ED, 93-1 BCA 4] 25,241.

3. Examples of Voluntary Services Authorized by Law

a. 5 U.S.C. § 593 (agencies may accept voluntary services in support
of alternative dispute resolution).

b. 5U.S.C. § 3111 (student intern programs).
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10 U.S.C. § 1588 (implemented in DODI 1100.21) (military
departments may accept voluntary services for medical care,
museums, natural resources programs, or family support activities).

10 U.S.C. § 2602 (the President may accept assistance from Red
Cross).

10 U.S.C. § 10212 (the SECDEEF or a Secretary of military
department may accept services of reserve officers as consultants
or in furtherance of enrollment, organization, or training of reserve
components).

33 U.S.C. § 569c (the Corps of Engineers may accept voluntary
services on civil works projects).

Application of the Emergency Exception. This exception is limited to
situations where immediate danger exists. Voluntary Servs.—Towing of
Disabled Navy Airplane, A-341142, 10 Comp. Gen. 248 (1930) (exception

not applied); Voluntary Servs. in Emergencies, 2 Comp. Gen. 799 (1923).
This exception does not include “ongoing, regular functions of
government the suspension of which would not imminently threaten the
safety of human life or the protection of property.” 31 U.S.C. § 1342.

Gratuitous Services Distinguished.

a.

It is not a violation of the Antideficiency Act to accept free services
from a person who agrees, in writing, to waive entitlement to
compensation. Army’s Authority to Accept Servs. From the Am.
Assoc. of Retired Persons/Nat’l Retired Teachers Assoc., B-
204326, July 26, 1982 (unpub.); To the Adm’r of Veterans’
Affairs, B-44829, 24 Comp. Gen. 314 (1944); To the Chairman of
the Fed. Trade Comm’n, A-23262, 7 Comp. Gen. 810 (1928).

An employee may not waive compensation if a statute establishes
entitlement, unless another statute permits waiver. To Tom Tauke,
B-206396, Nov. 15, 1988 (unpub.); The Agency for Int’l Dev.—
Waiver of Compensation Fixed by or Pursuant to Statute, B-
190466, 57 Comp. Gen. 423 (1978) (AID employees could not
waive salaries); In the Matter of Waiver of Compensation, Gen.
Servs. Admin., B-181229, 54 Comp. Gen. 393 (1974); To the
Director, Bureau of the Budget, B-69907, 27 Comp. Gen. 194
(1947) (expert or consultant salary waivable); To the President,
United States Civil Serv. Comm’n, B-66664, 26 Comp. Gen. 956
(1947).
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Acceptance of gratuitous services may be an improper
augmentation of an appropriation if federal employees normally
would perform the work, unless a statute authorizes gratuitous
services. Compare Community Work Experience Program—State
Gen. Assistance Recipients at Fed. Work Sites, B-211079.2, Jan. 2,
1987 (unpub.) (augmentation would occur) with Senior
Community Serv. Employment Program, B-222248, Mar. 13, 1987
(unpub.) (augmentation would not occur). But see Federal
Communications Comm’n, B-210620, 63 Comp. Gen. 459 (1984)
(noting that augmentation entails receipt of funds).

E. Augmentation of Appropriations & Miscellaneous Receipts.

1.

2.

General rule -- Augmentation of appropriations is prohibited.

a.

Augmentation is action by an agency that increases the effective
amount of funds available in an agency’s appropriation. This
generally results in expenditures by the agency in excess of the
amount originally appropriated by Congress.

Basis for the Augmentation Rule. An augmentation normally
violates one or more of the following provisions:

(1) U.S. Constitution, Article I, section 9, clause 7: “No
Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law.”

(2) 31 U.S.C. § 1301(a) (Purpose Statute): “Appropriations
shall be applied only to the objects for which the
appropriations were made except as otherwise provided by
law.”

3) 31 U.S.C. § 3302(b) (Miscellaneous Receipts Statute):
“Except as [otherwise provided], an official or agent of the
Government receiving money for the Government from any
source shall deposit the money in the Treasury as soon as
practicable without any deduction for any charge or claim.”

Types of Augmentation.

a.

Augmenting by using one appropriation to pay costs associated
with the purposes of another appropriation. This violates the
Purpose Statute, 31 U.S.C. § 1301(a). U.S. Equal Employment
Opportunity Comm'n — Reimbursement of Registration Fees for
Fed. Executive Board Training Seminar, B-245330, 71 Comp.
Gen. 120 (1991); Nonreimbursable Transfer of Admin. Law
Judges, B-221585, 65 Comp. Gen. 635 (1986); Department of
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Health and Human Servs. — Detail of Office of Cmty. Servs.
Employees, B-211373, 64 Comp. Gen. 370 (1985).

Augmenting an appropriation by retaining government funds
received from another source.

(1) This violates the Miscellaneous Receipts Statute, 31 U.S.C.
§ 3302(b). See Scheduled Airlines Traffic Offices, Inc. v.
Dep’t. of Def., 87 F.3d 1356 (D.C. Cir. 1996) (indicating
that a contract for official and unofficial travel, which
provided for concession fees to be paid to the local morale,
welfare, and recreation account, violates Miscellaneous
Receipts Statute; note, however, that Congress has
subsequently enacted statutory language — found at 10
U.S.C. § 2646 — that permits commissions or fees in travel
contracts to be paid to morale, welfare, and recreation
accounts); Interest Earned on Unauthorized Loans of Fed.
Grant Funds, B-246502, 71 Comp. Gen. 387 (1992); But
see Bureau of Alcohol, Tobacco, and Firearms —
Augmentation of Appropriations — Replacement of Autos
by Negligent Third Parties, B-226004, 67 Comp. Gen. 510
(1988) (noting that 31 U.S.C. § 3302 only applies to
monies received, not to other property or services).

(2) Expending the retained funds generally violates the
constitutional requirement for an appropriation. See Use of
Appropriated Funds by Air Force to Provide Support for
Child Care Ctrs. for Children of Civilian Employees,
B-222989, 67 Comp. Gen. 443 (1988).

Statutory Exceptions to the Miscellaneous Receipts Statute. Some
examples of the statutes Congress has enacted which expressly authorize
agencies to retain funds received from a non-Congressional source
include:

Economy Act. 31 U.S.C. § 1535 authorizes interagency orders.
The ordering agency must reimburse the performing agency for the
costs of supplying the goods or services. 31 U.S.C. § 1536
specifically indicates that the servicing agency should credit
monies received from the ordering agency to the “appropriation or
fund against which charges were made to fill the order.” See also
41 U.S.C. § 23 (providing similar intra-DOD project order
authority.
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Foreign Assistance Act. 22 U.S.C. § 2392 authorizes the President
to transfer State Department funds to other agencies, including
DOD, to carry out the purpose of the Foreign Assistance Act.

Revolving Funds. Revolving funds are management tools that
provide working capital for the operation of certain activities. The
receiving activity must reimburse the funds for the costs of goods
or services when provided. See 10 U.S.C. § 2208; National
Technical Info. Serv., B-243710, 71 Comp. Gen. 224 (1992);
Administrator, Veterans Admin., B-116651, 40 Comp. Gen. 356
(1960).

Proceeds received from bond forfeitures, but only to the extent
necessary to cover the costs of the United States. 16 U.S.C. §
579c¢; USDA Forest Serv. — Auth. to Reimburse Gen.
Appropriations with the Proceeds of Forfeited Performance Bond
Guarantees, B-226132, 67 Comp. Gen. 276 (1988); National Park
Serv. — Disposition of Performance Bond Forfeited to Gov’t by
Defaulting Contractor, B-216688, 64 Comp. Gen. 625 (1985)
(forfeited bond proceeds to fund replacement contract).

Defense Gifts. 10 U.S.C. § 2608. The Secretary of Defense may
accept monetary gifts and intangible personal property for defense
purposes. However, these defense gifts may not be expended until
appropriated by Congress.

Health Care Recoveries. 10 U.S.C. § 1095(g). Amounts collected
from third-party payers for health care services provided by a
military medical facility may be credited to the appropriation
supporting the maintenance and operation of the facility.

Recovery of Military Pay and Allowances. Statutory authority
allows the government to collect damages from third parties to
compensate for the pay and allowances of soldiers who are unable
to perform military duties as a result of injury or illness resulting
from a tort. These amounts “shall be credited to the appropriation
that supports the operation of the command, activity, or other unit
to which the member was assigned.” 42 U.S.C. § 2651. The U.S.
Army Claims Service takes the position that such recoveries should
be credited to the installation’s operation and maintenance account.
See Affirmative Claims Note, Lost Wages under the Federal
Medical Care Recovery Act, ARMY LAW., Dec, 1996, at 38.

Military Leases of Real or Personal Property. 10 U.S.C. §
2667(d)(1). Rentals received pursuant to leases entered into by a
military department may be deposited in special accounts for the
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military department and used for facility maintenance, repair, or
environmental restoration.

1. Damage to Real Property. 10 U.S.C. § 2782. Amounts recovered
for damage to real property may be credited to the account
available for repair or replacement of the real property at the time
of recovery.

J- Proceeds from the sale of lost, abandoned, or unclaimed personal
property found on an installation. 10 U.S.C. § 2575. Proceeds are
credited to the operation and maintenance account and used to pay
for collecting, storing, and disposing of the property. Remaining
funds may be used for morale, welfare, and recreation activities.

k. Host nation contributions to relocate armed forces within a host
country. 10 U.S.C. § 2350k.

1. Government Credit Card and Travel Refunds. Section 8067 of the
FY 2008 Defense Appropriations Act (Pub. Law 110-116) granted
permanent authority (“in the current fiscal year and hereafter . . . )
to credit refunds attributable to the use of the Government travel
card, the Government Purchase Card, and Government travel
arranged by Government Contracted Travel Management Centers,
to the O&M and RDT&E accounts of the Department of Defense
“which are current when the refunds are received.”

m. Conference Fees. 10 U.S.C. § 2262. Congress recently (in section
1051 of the FY 2007 Defense Authorization Act) authorized the
Department of Defense to collect fees from conference participants
and to use those collected fees to pay the costs of the conference.
Any amounts collected in excess of the actual costs of the
conference must still be deposited into the Treasury as
miscellaneous receipts. NOTE: this new statutory authority
contains reporting requirements, and has not yet been implemented
within DoD as of the time of this writing.

GAO Sanctioned Exceptions to the Miscellaneous Receipts Statute. In
addition to the statutory authorities detailed above, the GAO recognizes
other exceptions to the Miscellaneous Receipts Statute, including:

a. Replacement Contracts. An agency may retain recovered excess
reprocurement costs to fund replacement contracts. Bureau of
Prisons — Disposition of Funds Paid in Settlement of Breach of
Contract Action, B-210160, 62 Comp. Gen. 678 (1983).
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(D

)

3)

This rule applies regardless of whether the government
terminates for default or simply claims for damages due to
defective workmanship.

The replacement contract must be coextensive with the
original contract, i.e., the agency may reprocure only those
goods and services that would have been provided under
the original contract.

Amounts recovered that exceed the actual costs of the
replacement contract must be deposited as miscellaneous
receipts.

Refunds.

(D

)

3)

)

Refunds for erroneous payments, overpayments, or advance
payments may be credited to agency appropriations.
Department of Justice — Deposit of Amounts Received
from Third Parties, B-205508, 61 Comp. Gen. 537 (1982)
(agency may retain funds received from carriers/insurers for
damage to employee’s property for which agency has paid
employee’s claim); International Natural Rubber Org. —
Return of United States Contribution, B-207994, 62 Comp.
Gen. 70 (1982).

Amounts that exceed the actual refund must be deposited as
miscellaneous receipts. Federal Emergency Mgmt. Agency
— Disposition of Monetary Award Under False Claims Act,
B-230250, 69 Comp. Gen. 260 (1990) (agency may retain
reimbursement for false claims, interest, and administrative
expenses in revolving fund; treble damages and penalties
must be deposited as miscellaneous receipts).

Funds recovered by an agency for damage to government
property, unrelated to performance required by the contract,
must be deposited as miscellaneous receipts. Defense
Logistics Agency — Disposition of Funds Paid in Settlement
of Contract Action, B-226553, 67 Comp. Gen. 129 (1987)
(negligent installation of power supply system caused
damage to computer software and equipment; insurance
company payment to settle government’s claim for
damages must be deposited as miscellaneous receipts).

Refunds must be credited to the appropriation charged
initially with the related expenditure, whether current or
expired. Accounting for Rebates from Travel Mgmt. Ctr.
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Contractors, B-217913.3, 73 Comp. Gen. 210 (1994);

This rule applies to refunds in the form of a credit. See
Principles of Fed. Appropriations Law, vol. II, ch. 6, 6-174,
GAO-06-382SP (3d ed. 2006); Appropriation Accounting
—Refunds and Uncollectibles, B-257905, Dec. 26, 1995,
96-1 CPD 9130 (recoveries under fraudulent contracts are
refunds, which should be credited to the original
appropriation, unless the account is closed).

Receipt of property other than cash. When the government
receives a replacement for property damaged by a third party in
lieu of cash, the agency may retain the property. Bureau of
Alcohol, Tobacco, and Firearms—Augmentation of Appropriations
—Replacement of Autos by Negligent Third Parties, B-226004, 67
Comp. Gen. 510 (1988) (replacement by repair of damaged
vehicles).

Funds held in trust for third parties. When the government
receives custody of cash or negotiable instruments that it intends to
deliver to the rightful owner, it need not deposit the funds into the
treasury as a miscellaneous receipt. The Honorable John D.
Dingell, B-200170, 60 Comp. Gen. 15 (1980) (money received by
Department of Energy for oil company overcharges to their
customers may be held in trust for specific victims).

Nonreimbursable Details. The Comptroller General has held that
nonreimbursable agency details of personnel to other agencies are
generally unallowable. Department of Health and Human Servs. —
Detail of Office of Cmty. Servs. Employees, B-211373, 64 Comp.
Gen. 370 (1985). However, as exceptions to this rule,
nonreimbursable details are permitted under the following
circumstances:

(1) A law authorizes nonreimbursable details. See, e.g.,
3 U.S.C. § 112 (nonreimbursable details to White House);
The Honorable William D. Ford, Chairman, Comm. on
Post Office and Civil Serv., House of Representatives,
B-224033, 1987 U.S. Comp. Gen. LEXIS 1695.

(2) The detail involves a matter similar or related to matters
ordinarily handled by the detailing agency and will aid the
detailing agency’s mission. Details to Congressional
Comm’ns., B-230960, 1988 U.S. Comp. Gen. LEXIS 334.

3) The detail is for a brief period, entails minimal cost, and the
agency cannot obtain the service by other means. Dept. of
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Health and Human Servs. Detail of Office of Cmty. Servs.
Employees, B-211373, 64 Comp. Gen. 370 (1985).

VI. TYPICAL QUESTIONABLE EXPENSES AND COMMON

PROBLEMS

A. Agencies may have specific guidance about “questionable” expenditures. See,
e.g., AFI 65-601, Budget Guidance and Procedures, vol. 1., ch. 4, §§ K-O (24
December 2002).

B. Clothing/Apparel. Buying clothing for individual employees generally does not
materially contribute to an agency’s mission performance. Clothing is, therefore,
generally considered a personal expense unless a statute provides to the contrary.
See IRS Purchase of T-Shirts, B-240001, 70 Comp. Gen. 248 (1991) (Combined
Federal Campaign T-shirts for employees who donated five dollars or more per
pay period not authorized).

1. Statutorily-Created Exceptions. See 5 U.S.C. § 7903 (authorizing
purchase of special clothing, for government benefit, which protects
against hazards); 5 U.S.C. § 5901 (authorizing purchase of uniforms for
employees of civilian agencies); 10 U.S.C. § 1593 (authorizing DOD to
pay an allowance or provide a uniform to a civilian employee who is
required by law or regulation to wear a prescribed uniform while
performing official duties); and 29 U.S.C. § 668 (requiring federal
agencies to provide certain protective equipment and clothing pursuant to
OSHA). See also Purchase of Insulated Coveralls, Vicksburg, Mississippi,
B-288828, 2002 U.S. Comp. Gen. LEXIS 261 (Oct. 3, 2002); Purchase of
Cold Weather Clothing, Rock Island District, U.S. Army Corps of Eng’rs,
B-289683, 2002 U.S. Comp. Gen. LEXIS 259 (Oct. 7, 2002) (both
providing an excellent overview of each of these authorities).

2. Opinions and Regulations On-point. White House Communications
Agency--Purchase or Rental of Formal Wear, B-247683, 71 Comp. Gen.
447 (1992) (authorizing tuxedo rental or purchase); Internal Revenue
Serv.--Purchase of Safety Shoes, B-229085, 67 Comp. Gen. 104 (1987)
(authorizing safety shoes); DOD FMR vol. 10, ch. 12, para. 120220; AR
670-10, Furnishing Uniforms or Paying Uniform Allowances to Civilian

Employees, (1 July 1980).

C. Food. Buying food for individual employees--at least those who are not away
from their official duty station on travel status--is generally not considered a
“necessary expense,” as it does not materially contribute to an agency’s mission
performance. As a result, food is generally considered a personal expense. See
Department of the Army--Claim of the Hyatt Regency Hotel, B-230382, 1989
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U.S. Comp. Gen. LEXIS 1494 (Dec. 22, 1989) (determining coffee and doughnuts
to be an unauthorized entertainment expense).

1.

Food as Part of Facility Rental Cost. GAO has indicated that it is
permissible for agencies to pay a facility rental fee that includes the cost of
food if the fee is all inclusive, non-negotiable, and comparably priced to
the fees of other facilities that do not include food as part of their rental
fee. See Payment of a Non-Negotiable, Non-Separable Facility Rental Fee
that Covered the Cost of Food Service at NRC Workshops, B-281063,
1999 U.S. Comp. Gen. LEXIS 249 (Dec. 1, 1999).

“Light Refreshments” at Government-Sponsored Conferences. Absent a
statutory exception (see below), agencies cannot pay for light refreshments
at government-sponsored conferences for employees who are not in a
travel status Use of Appropriated Funds to Purchase Light Refreshments
at Conferences, B-288266, 2003 U.S. Comp. Gen. LEXIS 224 (Jan. 27,
2003). Previously, by means of the Federal Travel Regulation, GSA had
advised agencies that they could use appropriated funds to pay for
refreshments for both travelers and nontravelers at conferences if the
majority of the attendees were in a travel status. See 41 C.F.R. § 301-
74.11.

Statutory-based Exceptions.

a. Basic Allowance for Subsistence. Under 37 U.S.C. § 402, DOD
may pay service members a basic allowance for subsistence.

b. Formal Meetings and Conferences. Under the Government
Employees Training Act, 5 U.S.C. § 4110, an agency may pay for
“expenses of attendance at meetings which are concerned with the
functions or activities for which the appropriation is made or which
will contribute to improved conduct, supervision, or management
of the functions or activities.” Meals for attendees can be
considered legitimate expenses of attendance under this statute if:
1) the meals are incidental to the conference or meeting; 2)
attendance of the employees at the meals is necessary for full
participation in the conference or meeting; and 3) the conference or
meeting includes not only the functions (speeches, lectures, or
other business) taking place when the meals are served, but also
includes substantial functions taking place separately from the
meal-time portion of the meeting/conference. See National
Institutes of Health — Food at Government-Sponsored Conferences,
B-300826, 2005 U.S. Comp. Gen. LEXIS 42 (Mar. 3, 2005).

(1) For purposes of this exception, a “formal” conference or
meeting must have sufficient indicia of formality
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(including, among other things, registration, a published
substantive agenda, and scheduled speakers), and must
involve topical matters of interest to (and the
participation of) multiple agencies and/or
nongovernmental participants. National Institutes of
Health — Food at Government-Sponsored Conferences, B-
300826, 2005 U.S. Comp. Gen. LEXIS 42 (Mar. 3, 2005);
Corps of Engineers — Use of Appropriated Funds to Pay for
Meals, B-249795, 72 Comp. Gen. 178 (May 12, 1993).
Thus, this exception does not apply to purely internal
government business meetings/conferences.

(2) Because this exception is based on 5 U.S.C. 4110, it does
not apply to military members (it applies only to civilian
employees). But see JFTR, ch. 4, para. U4510, which
authorizes military members to be reimbursed for
occasional meals within the local area of their Permanent
Duty Station (PDS) when the military member is required
to procure meals at personal expense outside the limits of
the PDS.

Training. Under 5 U.S.C. § 4109 (applicable to civilian
employees) and 10 U.S.C. § 4301 and 10 U.S.C. § 9301
(applicable to service members), the government may provide
meals when it is “necessary to achieve the objectives of a training
program.” See Coast Guard—Meals at Training Conference, B-
244473, 1992 U.S. Comp. Gen. LEXIS 740 (Jan. 13, 1992).

(1) This generally requires a determination that attendance
during the meals is necessary in order for the attendees to
obtain the full benefit of the training. See, Coast Guard —
Coffee Break Refreshments at Training Exercise — Non-
Federal Personnel, B-247966, 1993 U.S. Comp. Gen.
LEXIS 639 (Jun. 16, 1993). See also Pension Benefit Guar.
Corp. — Provision of Food to Employees, B-270199, 1996
U.S. Comp. Gen. LEXIS 402 (Aug. 6, 1996) (food was not
needed for employee to obtain the full benefit of training
because it was provided during an ice-breaker rather than
during actual training). In many GAO opinions, the
application of this rule appears to be indistinguishable from
the 3-part test for Formal Conferences and Meetings under
5U.S.C. § 4110.
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)

3)

The Training exception requires that the event be genuine
"training," rather than merely a meeting or conference. The
GAO and other auditors will not merely defer to an
agency’s characterization of a meeting as “training.”
Instead, they will closely scrutinize the event to ensure it
was a valid program of instruction as opposed to an
internal business meeting. See Corps of Eng’rs — Use of
Appropriated Funds to Pay for Meals, B-249795, 72 Comp.
Gen. 178 (1993) (determining that quarterly managers
meetings of the Corps did not constitute “training”).

This exception is often utilized to provide small "samples"
of ethnic foods during an ethnic or cultural awareness
program. See Army — Food Served at Cultural Awareness
Celebration, B-199387, 1982 U.S. Comp. Gen. LEXIS
1284 (Mar. 23, 1982). See also U.S. Army Corps of
Engineers, North Atlantic Division — Food for a Cultural
Awareness Program, B-301184 (January 15, 2004)
(“samplings” of food cannot amount to a full buffet lunch).

Award Ceremonies. Under 5 U.S.C. §§ 4503-4504 (civilian
employees incentive awards act), federal agencies may “incur
necessary expenses’ including purchasing food to honor an
individual that is given an incentive award.

(D

)

Relevant GAO Opinions. Defense Reutilization and Mktg.
Serv. Award Ceremonies, B-270327, 1997 U.S. Comp.
Gen. LEXIS 104 (Mar. 12, 1997) (authorizing the agency
expending $20.00 per attendee for a luncheon given to
honor awardees under the Government Employees
Incentive Awards Act); Refreshments at Awards
Ceremony, B-223319, 65 Comp. Gen. 738 (1986) (agencies
may use appropriated funds to pay for refreshments incident
to employee awards ceremonies under 5 U.S.C. § 4503,
which expressly permits agency to “incur necessary
expense for the honorary recognition. . ..”).

Relevant Regulations. Awards to civilian employees must
be made in accordance with 5 C.F.R. Part 451. Awards to
DOD civilians must also be done in accordance with DoD
1400.25-M, subchapter 451 as well as DOD FMR, vol. 8,
ch. 3, para. 0311 (Aug. 1999). For Army civilians, the
award must also be made in accordance with AR 672-20,
Incentive Awards (29 January 1999) and DA Pam 672-20,
Incentive Awards Handbook (1 July 1993). For Air Force
civilians, the award must also be made in accordance with
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3)

AF Pam 36-2861, Civilian Recognition Guide (1 June
2000). See also AFI65-601, vol. 1, para. 4.31.

NOTE: Food may also be provided at ceremonies
honoring military recipients of military cash awards under
10 U.S.C. § 1124 (Military Cash Awards), which also
contains the “incur necessary expenses” language.
However, military cash awards are very rare. Typical
military awards, such as medals, trophies, badges, etc., are
governed by a separate statute (10 U.S.C. § 1125) which
does not have the express “incur necessary expenses”
language. Therefore, food may not be purchased with
appropriated funds for a typical military awards ceremony.

Food as an Expense of Hosting Government-Sponsored Conferences.
GAO-sanctioned exception which permits an agency hosting a formal
conference to provide food to attendees at the conference. See National
Institutes of Health — Food at Government-Sponsored Conferences, B-

300826, 2005 U.S. Comp. Gen. LEXIS 42 (Mar. 3, 2005).

a.

Meals and refreshments for attendees can be considered legitimate
expenses of hosting the formal conference if their attendance is
administratively determined necessary to achieve the conference
objectives, and:

(1

)

3)

the meals and refreshments are incidental to the formal
conference;

attendance at the meals and when refreshments are served
is important for the host agency to ensure attendees’ full
participation in essential discussions, lectures, or speeches
concerning the purpose of the formal conference; and

the meals and refreshments are part of a formal conference

that includes not just the discussions, speeches, lectures, or
other business that take place when the meals/refreshments
are served, but also includes substantial functions occurring
separately from when the food is served.

As with the “Formal Meetings and Conferences” Exception, the
conference must have sufficient indicia of formality (including,
among other things, registration, a published substantive agenda,
and scheduled speakers), and must involve topical matters of
interest to, and the participation of, multiple agencies and/or
nongovernmental participants.
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C. Unlike the “Formal Meetings and Conferences” exception, which
permits an agency to pay the cost of meals for their civilian
employees who attend formal conferences as an expense of their
attendance, this exception permits an agency hosting a formal
conference to pay the cost of meals/refreshments for all attendees
administratively determined to be necessary to achieve the
conference objectives — including non-agency attendees and even
private citizen attendees — as an expense of hosting the conference.

Agencies that are authorized emergency and extraordinary expense or
similar funds may also use these funds to pay for receptions for
distinguished visitors. See discussion infra Part X of this chapter for an
overview.

D. Bottled Water.

1.

General Rule. Bottled water generally does not materially contribute to an
agency’s mission accomplishment, and is ordinarily considered a personal
expense. Decision of the Comptroller General, B-147622, U.S. Comp.
Gen. LEXIS 2140 (Dec. 7, 1961).

Exception Where Water is Unhealthy or Unpotable. Agencies may use
appropriated funds to buy bottled water where a building’s water supply is
unhealthy or unpotable. See United States Agency for Int’l Dev.--
Purchase of Bottled Drinking Water, B-247871, 1992 U.S. Comp. Gen.
LEXIS 1170 (Apr. 10, 1992) (problems with water supply system caused
lead content to exceed “maximum contaminant level” and justified
purchase of bottled water until problems with system could be resolved).

Relevant Regulations. See also DOD FMR, vol. 10, ch. 12, para. 120203
(permitting the purchase of water where the public water is unsafe or
unavailable); AFI 65-601, vol. 1, para. 4.45 (discussing the same); AR 30-
22, para. 5-19 (discussing the need to obtain approval from HQDA prior to
purchasing bottled water, even in the context of a deployment /
contingency).

Water Coolers. As distinguished from the water itself, which must be
purchased with personal funds unless the building has no potable water,
agencies may use appropriated funds to purchase water coolers as “Food
Storage Equipment” (see discussion in next paragraph below), but
arguably only under severely limited circumstances. There is arguably no
valid purpose for water coolers in buildings that are already equipped with
chilled water fountains or with refrigerators that dispense chilled water or
ice. Where the facility is not so equipped, water coolers may be purchased
with appropriated funds so long as the primary benefit of its use accrues to
the organization. Under those circumstances, the water in the cooler must
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be available for use by all employees, including those who did not chip in
for the water.

E. Workplace Food Storage and Preparation Equipment (i.e., microwave ovens,
refrigerators, coffee pots).

1.

Recent Development. The purchase of kitchen equipment may be
authorized when the agency determines that the primary benefit of its use
accrues to the agency by serving a valid operational purpose, such as
providing for an efficient working environment or meeting health needs of
employees, notwithstanding a collateral benefit to the employees. Use of
Appropriated Funds to Purchase Kitchen Appliances, B-302993, U.S.
Comp. Gen. LEXIS 292 (June 25, 2004). (Note: agencies should
establish policies for uniform procurement and use of such equipment).

The 2004 GAO decision here represented a significant departure from
earlier cases, which held that food storage and preparation equipment did
not materially contribute to an agency’s mission performance, and which
permitted such purchases under more restrictive circumstances where the
agency could identify a specific need. See, e.g., Central Intelligence
Agency-Availability of Appropriations to Purchase Refrigerators for
Placement in the Workplace, B-276601, 97-1 CPD 9230 (determining that
commercial facilities were not proximately available when the nearest one
was a 15-minute commute away from the federal workplace); Purchase of
Microwave Oven, B-210433, 1983 U.S. Comp. Gen. LEXIS 1307 (Apr.
15, 1983) (determining commercial facilities were unavailable when
employees worked 24 hours a day, seven days a week and restaurants were
not open during much of this time.

Where food preparation and storage equipment is purchased consistent
with this GAO decision and agency regulations and policies, the
equipment must be placed in common areas where it is available for use by
all personnel.

F. Personal Office Furniture and Equipment. Ordinary office equipment (i.e., chairs,
desks, similar normal office equipment) is reasonably necessary to carry out an
agency’s mission, and as such, appropriated funds may be used to purchase such
items. See Purchase of Heavy Duty Office Chair, B-215640, 1985 U.S. Comp.
Gen. LEXIS 1805 (Jan. 14, 1985) (authorizing purchase of a heavy-duty chair for
an employee who needed extra physical support--he weighed over 300 pounds and
had broken 15 regular chairs--because an office chair is not “personal equipment”
but is an item the government is normally expected to provide to its employees,
and the chair was available from the Federal Supply Schedule).

1.

Special Equipment/Health-Related Items. The cost of special equipment,
including health-related items, to enable an employee to qualify himself to
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perform his official duties constitutes a personal expense of the employee
and, as such, is generally not payable from appropriated funds absent
specific statutory authority. While the equipment may be necessary for
that particular individual to perform his/her duties, it is not essential to the
transaction of official business from the government’s standpoint. Internal
Revenue Serv.--Purchase of Air Purifier with Imprest Funds, B-203553,
61 Comp. Gen. 634 (1982) (disapproving reimbursement for air purifier to
be used in the office of an employee suffering from allergies); Roy C.
Brooks--Cost of special equipment-automobile and sacro-ease positioner,
B-187246, 1977 U.S. Comp. Gen. LEXIS 221 (Jun. 15, 1977)
(disapproving reimbursement of special car and chair for employee with a
non-job related back injury).

The Rehabilitation Act of 1973, 29 U.S.C. § 701 et seq. Pursuant to the
Rehabilitation Act, federal agencies are required to make “reasonable
accommodations” for the known physical or mental limitations of
qualified employees with disabilities. See 29 C.F.R. §§ 1614.203(b),
1630.9(a). Thus, agencies may use appropriated funds to purchase
equipment for its qualified handicap employees if doing so is a
reasonable accommodation. See Bonneville Power Admin.--Wheelchair
Van Transp. Expenses for Disabled Employee, B-243300, 1991 U.S.
Comp. Gen. LEXIS 1067 (Sept. 17, 1991); Use of Appropriated Funds to
Purchase a Motorized Wheelchair for a Disabled Employee, B-240271,
1990 U.S. Comp. Gen. LEXIS 1128 (Oct. 15, 1990).;

Entertainment. Entertaining federal employees or other individuals generally does
not materially contribute to an agency’s mission performance. As a result,
entertainment expenses are generally considered to be a personal expense. See
HUD Gifts, Meals, and Entm’t Expenses, B-231627, 68 Comp. Gen. 226 (1989);

Navy Fireworks Display, B-205292, Jun. 2, 1982, 82-2 CPD q 1 (considering

fireworks to be unauthorized entertainment).

1.

Statutory-based Exceptions. Congress occasionally provides permanent or
one-time authority to entertain. See Claim of Karl Pusch, B-182357, 1975
U.S. Comp. Gen. LEXIS 1463 (Dec. 9, 1975) (Foreign Assistance Act
authorized reimbursement of expenses incurred by Navy escort who took
foreign naval officers to Boston Playboy Club--twice); Golden Spike Nat’l
Historic Site, B-234298, 68 Comp. Gen. 544 (1989) (discussing authority
to conduct “interpretive demonstrations” at the 1988 Annual Golden Spike
Railroader’s Festival).

Agencies may use appropriated funds to pay for entertainment (including
food) in furtherance of equal opportunity training programs. Internal
Revenue Serv.--Live Entm’t and Lunch Expense of Nat’]l Black History
Month, B-200017, 60 Comp. Gen. 303 (1981) (determining a live African
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dance troupe performance conducted as part of an Equal Employment
Opportunity (EEO) program was a legitimate part of employee training).

3. Agencies that are authorized emergency and extraordinary expense or
similar funds may also use these funds to entertain distinguished visitors to
the agency. See discussion infra Part X of this chapter for an overview.
See also To The Honorable Michael Rhode, Jr., B-250884, 1993 U.S.
Comp. Gen. LEXIS 481 (Mar. 18, 1993) (interagency working meetings,
even if held at restaurants, are not automatically social or quasi-social
events chargeable to the official reception and representation funds).

Decorations. Under the “necessary expense” analysis, GAO has sanctioned the
use of appropriated funds to purchase decorations so long as they are modestly
priced and consistent with work-related objectives rather than for personal
convenience. See Department of State & Gen. Serv. Admin.—Seasonal
Decorations, B-226011, 67 Comp. Gen. 87 (1987) (authorizing purchase of
decorations); Purchase of Decorative Items for Individual Offices at the United
States Tax Court, B-217869, 64 Comp. Gen. 796 (1985) (modest expenditure on
art work consistent with work-related objectives and not primarily for the personal
convenience or personal satisfaction of a government employee proper); But see
The Honorable Fortney H. Stark, B-217555, 64 Comp. Gen. 382 (1985)
(determining that Christmas cards, as well as holiday greetings letters, were not a
proper expenditure because they were for personal convenience). See also AFI
65-601, vol. 1, para. 4.26.2. Note: Practitioners should also consider the
constitutional issues involved in using federal funds to purchase and display
religious decorations (e.g., Christmas, Hanukkah, etc.).
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Business Cards.

1.

Relevant GAO Decisions. Under a “necessary expense” analysis, the
GAO has found permissible the use of appropriated funds to purchase
business cards for agency employees. See Jerome J. Markiewicz, B-
280759, Nov. 5, 1998, 98-2 CPD ¢ 114 (purchase of business cards with
appropriated funds for government employees who regularly deal with
public or outside organizations is a proper “necessary expense”). This
decision reversed a long history of GAO decisions holding that business
cards were a personal expense because they did not materially contribute
to an agency’s mission accomplishment. See, e.g., Forest Serv.--Purchase
of Info. Cards, B-231830, 68 Comp. Gen. 467 (1989).

Army Policy. Army Regulation 25-30, para. 7-11 (15 May 2002). Army
policy authorizes the printing of business cards at government expense.

a. Business cards must be necessary to perform official duties and to
facilitate business communications. When appropriated funds are
used, individual offices are responsible for funding the cost of
procuring business cards. Cards will be procured using the most
economical authorized method.

b. Commercially printed business cards are authorized but are
restricted generally to designated investigators and recruiters. A
Brigadier General (BG) or SES equivalent must approve
commercial procurement and printing of business cards. Cards
commercially procured with appropriated funds will be procured
through the Document Automated Printing Service. Such cards
must be limited to a single ink color, unless a BG or SES
equivalent has granted an exception and only when the use of more
than one color provides demonstrable value and serves a functional
purpose. Department of the Army memorandum, dated 2 August
1999, however, permits agencies to procure printed business cards
from the Lighthouse for the Blind if the cost of procuring the cards
is equivalent to or less than the cost of producing the cards on a
personal computer.

Agencies must use existing hardware and software to produce cards and
must use card stock that may be obtained through in-house or commercial
supply channels.

Air Force Policy. AFI 65-601, vol. 1, para. 4.36. Appropriated funds may
be used for the printing of business cards, using personal computers,
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existing software and agency-purchased card stock, for use in connection
with official communications. Additionally, the purchase of business
cards from the Lighthouse for the Blind, Inc., a Javits-Wagner-O’Day
participating non-profit agency, is authorized when the organization
determines that costs are equivalent or less to purchase cards rather than to
produce them on a personal computer. The instruction allows certain
agencies to purchase cards commercially for recruiting duties.

J. Telephone Installation and Expenses.

1.

Statutory Prohibition. Even though telephones might ordinarily be
considered a “necessary expense,” appropriated funds may not generally
be used to install telephones in private residences or to pay the utility or
other costs of maintaining a telephone in a private residence. See 31
U.S.C. § 1348; see also Centers for Disease Control and Prevention--Use
of Appropriated Funds to Install Tel. Lines in Private Residence, B-
262013, Apr. 8, 1996, 96-1 CPD ¢ 180 (appropriated funds may not be
used to install telephone lines in Director’s residence); Use of
Appropriated Funds to Pay Long Distance Tel. Charges Incurred by a
Computer Hacker, B-240276, 70 Comp. Gen. 643 (1991) (agency may not
use appropriated funds to pay the phone charges, but may use appropriated
funds to investigate).

Exceptions for DOD and State Department. The above prohibition does
not apply to the installation, repair, or maintenance of telephone lines in
residences owned or leased by the U.S. Government. It also does not
apply to telephones in private residences if the SECDEF determines they
are necessary for national defense purposes. See 31 U.S.C. § 1348(a)(2),
(c). See also Timothy R. Manns--Installation of Tel. Equip. in Employee
Residence, B-227727, 68 Comp. Gen. 307 (1989) (telephone in temporary
quarters allowed). DOD may install telephone lines in the residences of
certain volunteers who provide services that support service members and
their families, including those who provide medical, dental, nursing, or
other health-care related services as well as services for museum or natural
resources programs. See 10 U.S.C. § 1588(¥).

Exception for Data Transmission Lines. If the phone will be used to
transmit data, the above prohibition does not apply. See Federal
Commc’ns Comm’n--Installation of Integrated Servs. Digital Network, B-
280698, Jan. 12, 1999 (unpub.) (agency may use appropriated funds to pay
for installation of dedicated Integrated Services Digital Network (ISDN)
lines to transmit data from computers in private residences of agency’s
commissioners to agency’s local area network).

Mobile or Cellular Phones. The above statutory prohibition only applies
to telephones installed in a personal residence and therefore does not
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prevent an agency from purchasing cell phones for its employees, if they
are otherwise determined to be a necessary expense. Agencies may also
reimburse their employees for the costs associated with any official
government usage of personal cell phones, but such reimbursement must
cover the actual costs — not the estimated costs — of the employee. See
Nuclear Regulatory Comm’n: Reimbursing Employees for Official Usage
of Personal Cell Phones, B-291076, 2003 U.S. Comp. Gen. LEXIS 240
(Mar. 6, 2003) B-291076, Mar. 6, 2003; Reimbursing Employees’
Government Use of Private Cellular Phones at a Flat Rate B-287524,
2001 U.S. Comp. Gen. LEXIS 202 (Oct. 22, 2001) (indicating that the
agency may not pay the employees a flat amount each month — in lieu of
actual costs — even if the calculation of that flat amount is made using
historical data).

Exception for Teleworking. In 1995, Congress authorized federal agencies
to install telephones and other necessary equipment in personal residences
for purposes of teleworking. See Pub. L. No. 104-52, § 620. Congress
also required the Office of Personnel Management (OPM) to develop
guidance on teleworking that would be applicable to all federal agencies.
That guidance may be found at: http://www.telework.gov. ‘The Air Force
also has some additional guidance found in AFI 65-601, vol I, para 4.24.6.

Fines and Penalties. The payment of a fine or penalty generally does not
materially contribute towards an agency’s mission accomplishment. Therefore,
fines and penalties imposed on government employees and service members are
generally considered to be their own personal expense and not payable using
appropriated funds. Alan Pacanowski - Reimbursement of Fines for Traffic
Violations, B-231981, 1989 U.S. Comp. Gen. LEXIS 635 (May 19, 1989). Where
the fine itself is not reimbursable, related legal fees are similarly nonreimbursable.
57 Comp. Gen. 270 (1978).

1.

“Necessary Expense” Exception. If, in carrying out its mission, an agency
requires one of its employees to take a certain action which incurs a fine or
penalty, that fine or penalty may be considered a necessary expense and
payable using appropriated funds. Compare To The Honorable Ralph
Regula, B-250880, 1992 U.S. Comp. Gen. LEXIS 1279 (Nov. 3, 1992)
(military recruiter is personally liable for fines imposed for parking meter
violations because he had the ability to decide where to park and when to
feed the meter); with To The Acting Attorney Gen., B-147769, 44 Comp.
Gen. 313 (1964) (payment of contempt fine proper when incurred by
employee forced to act pursuant to agency regulations and instructions).

Agency Fines. Agencies may also pay fines imposed upon the agency
itself if Congress waives sovereign immunity. See, e.g., 10 U.S.C. §
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2703(f) (Defense Environmental Restoration Account); 31 U.S.C. § 3902
(interest penalty).

Licenses and Certificates. Employees are expected to show up to work prepared
to carry out their assigned duties. As a result, expenses necessary to qualify a
government employee to do his or her job are generally personal expenses and not
chargeable to appropriated funds See A. N. Ross, Federal Trade Commission, B-
29948, 22 Comp. Gen. 460 (1942) (fee for admission to Court of Appeals not
payable). See also AFI 65-601, vol. 1, para. 4.47.

1. Exception—When the license is primarily for the benefit of the
government and not to qualify the employee for his position. National
Sec. Agency--Request for Advance Decision, B-257895, 1994 U.S. Comp.
Gen. LEXIS 844 (Oct. 28, 1994) (drivers’ licenses for scientists and
engineers to perform security testing at remote sites); Air Force--
Appropriations--Reimbursement for Costs of Licenses or Certificates,
B-252467, 73 Comp. Gen. 171 (1994) (license necessary to comply with
state-established environmental standards).

2. Recent Statutory Development. In 2001, Congress enacted legislation
permitting agencies to use appropriations for “expenses for employees to
obtain professional credentials, including expenses for professional
accreditation, State-imposed and professional licenses, and professional
certification; and examinations to obtain such credentials.” Pub. L. No.
107-107, § 1112(a), 115 Stat. 1238 (Apr. 12, 2001), codified at 5 U.S.C. §
5757. The statutory language does not create an entitlement; instead, it
authorizes agencies to consider such expenses as payable from agency
appropriations if the agency chooses to cover them

3. On 20 June 2003 the Assistant Secretary of the Army (Manpower and
Reserve Affairs) issued a memorandum to MACOM Commanders
authorizing payment for professional credentials, as permitted in 5 U.S.C.
§ 5757. This authority may be redelegated at the discretion of the
MACOM Commanders. This memorandum is available at:
http://www.asmccertification.com/ documents/Army-Reimbursement-
Policy-20030620.pdf. See also: http://www.hq.usace.army.mil/cehr/d/
traindevelop/USACE-credentials-policy-aug03.pdf (Corps of Engineers
implementing guidance); Scope of Professional Credentials Statute, B-
302548, Aug. 20, 2004 (GAO analysis of the scope of 5 U.S.C. § 5757).

Awards (Including Unit or Regimental Coins and Similar Devices). Agencies
generally may not use their appropriated funds to purchase “mementos” or
personal gifts. See EPA Purchase of Buttons and Magnets, B-247686, 72 Comp.
Gen. 73 (1992) (requiring a direct link between the distribution of the gift or
memento and the purpose of the appropriation in order to purchase the item with
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appropriated funds). Congress has enacted various statutory schemes permitting
agencies to give awards, however. These include:

1.

Awards For Service Members. Congress has provided specific statutory
authority for SECDEF to “award medals, trophies, badges, and similar
devices” for “excellence in accomplishments or competitions.” 10 U.S.C.
§ 1125.

a.

The Army has implemented this statute in AR 600-8-22, Military
Awards (11 Dec. 2006). The bulk of this regulation deals with the
typical medals and ribbons issued to service members (i.e., the
Army Achievement Medal, the Meritorious Service Medal, the
Purple Heart, etc).

Chapter 11 of the regulation allows the presentation of other
nontraditional awards for “excellence in accomplishments or
competitions which clearly contribute to the increased
effectiveness or efficiency of the military unit, for example, tank
gunnery, weapons competition, and military aerial competition.”

These awards “may be made on a one-time basis where the
achievement is unique and clearly contributes to increased
effectiveness.” See AR 600-8-22, para. 11-2b.

Theoretically, these awards could be made in the form of a coin, a
trophy, a plaque, or a variety of other “similar devices.” The
MACOM commander or head of the principal HQDA agency, or
delegee, must approve the trophies and similar devices to be
awarded within their command or agency. See AR 600-8-22, para.
1-7d; see also Air Force Purchase of Belt Buckles as Awards for
Participants in a Competition, B-247687, 71 Comp. Gen. 346
(1992) (approving the use of appropriated funds to purchase belt
buckles as awards for the annual "Peacekeeper Challenge").

Specific Issues Concerning Unit or Regimental Coins. For a
detailed discussion of the issues related to commanders’ coins, see
Major Kathryn R. Sommercamp, Commanders’ Coins: Worth
Their Weight in Gold?, ARMY LAW., Nov. 1997, at 6.

The Air Force and Navy/Marine Corps have similar awards
guidance. See generally AFPD 36-28, Awards and Decorations
Programs, (1 Aug. 1997); SECNAVINST 3590.4A, Award of
Trophies and Similar Devices in Recognition of Accomplishments
(28 Jan. 1975). See also AFI 65-601, vol. 1, para. 4.29; OpJAGAF
1999/23, 1 Apr. 1999.
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Awards For Civilian Employees. Congress has provided agencies with
various authorities to pay awards to their employees. See Chapter 45 of
Title 5 of the U.S. Code. The most often utilized authority used as a basis
to issue an award to a civilian employee is that found at 5 U.S.C. § 4503.

a.

Regulatory Implementation of this Authority. Awards to civilian
employees must be made in accordance with 5 C.F.R. Part 451.
Awards to DOD civilians must also be done in accordance with
DoD 1400.25-M, subchapter 451 as well as DOD FMR, vol. 8,

ch. 3, para. 0311 (Aug. 1999). For Army civilians, the award must
also be made in accordance with AR 672-20, Incentive Awards (29
January 1999) and DA Pam 672-20, Incentive Awards Handbook
(1 July 1993). For Air Force civilians, the award must also be
made in accordance with AF Pam 36-2861, Civilian Recognition
Guide (1 June 2000).

Non-Cash Awards. The statute technically states that the “head of
an agency may pay a cash award to, and incur necessary expense
for the honorary recognition of” one of their employees. The plain
reading of this statute implies that non-cash awards, such as
plaques and coins, are not authorized to be given to civilian
employees. The agency regulations each expressly permit non-
cash awards, however. Curiously, the GAO has sanctioned the
giving of non-cash awards to civilian employees. See Awarding of
Desk Medallion by Naval Sea Sys. Command, B-184306, 1980
U.S. Comp. Gen. LEXIS (Aug. 27, 1980) (desk medallions may be
given to both civilian and military as awards for suggestions,
inventions, or improvements). As discussed supra, the GAO has
also sanctioned the purchase of food as one of the expenses that it
deems could be necessary to honor the awardees accomplishments.
In such circumstances, the award is not the food just an incidental
expense incurred to honor the awardee.

Use of Office Equipment. Lorraine Lewis, Esq., B-277678, 1999 U.S. Comp.
Gen. LEXIS 104 (Jan. 4, 1999) (agency may authorize use of office equipment to
respond to reserve unit recall notification as all government agencies have some
interest in furthering the governmental purpose of, and national interest in, the
Guard and Reserves). See Office of Personnel Management Memorandum,
Subject: Use of Official Time and Agency Resources by Federal Employees Who
Are Members of the National Guard or Armed Forces Reserves (3 June 1999),
which provides general guidance to assist federal agencies in determining under
what circumstances employee time and agency equipment may be used to carry
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out limited National Guard or Reserve functions. An electronic copy of this
memorandum may be found at: http://www.defenselink.mil/dodgc/defense
ethics/ethics_regulation/OPMReserves.htm. See also CAPT Samuel F. Wright,
Use of Federal Government Equipment and Time for Reserve Unit Activities,
RESERVE OFFICERS ASS’N L. REV., May 2001 (found at: http://www.roa.org/home/
law_review_25.asp) (providing a good overview of this authority).

Passenger Carrier Use. 31 U.S.C. § 1344; 41 C.F.R. 101-6.5 and 101-38.3.

1. Prohibition. An agency may expend funds for the maintenance, operation,
and repair of passenger carriers only to the extent that the use of passenger
carriers is for official purposes. Federal Energy Regulatory Comm’n’s
Use of Gov’t Motor Vehicles and Printing Plant Facilities for Partnership
in Educ. Program, B-243862, 71 Comp. Gen. 469 (1992); Use of Gov’t
Vehicles for Transp. Between Home and Work, B-210555, 62 Comp. Gen.
438 (1983). Violations of this statute are not violations of the ADA, but
significant sanctions do exist. See Felton v. Equal Employment
Opportunity Comm’n, 820 F.2d 391 (Fed. Cir. 1987); Campbell v.
Department of Health and Human Servs., 40 M.S.P.R. 525 (1989);
Gotshall v. Department of Air Force, 37 M.S.P.R. 27 (1988); Lynch v.
Department of Justice, 32 M.S.P.R. 33 (1986).

2. Exceptions.

a. Generally, the statute prohibits domicile-to-duty transportation of
appropriated and nonappropriated fund personnel.

(1) The agency head may determine that domicile-to-duty
transportation is necessary in light of a clear and present
danger, emergency condition, or compelling operational
necessity. 31 U.S.C. § 1344(b)(8).

(2) The statute authorizes domicile-to-duty transportation if it
is necessary for fieldwork or is essential to safe and
efficient performance of intelligence, law enforcement, or
protective service duties. 31 U.S.C. § 1344(a)(2).

b. Overseas, military personnel, federal civilian employees, and
family members may use government transportation when public
transportation is unsafe or unavailable. 10 U.S.C. § 2637.

c. This statute does not apply to the use of government vehicles
(leased or owned) when employees are in a temporary duty status.
See Home-to-Airport Transp., B-210555.44, 70 Comp. Gen. 196
(1991) (use of government vehicle for transportation between
home and common carrier authorized in conjunction with official
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3.

travel); Home-to-Work Transp. for Ambassador Donald Rumsfeld,
B-210555.5, Dec. 8, 1983 (unpub.).

Penalties.

Administrative Sanctions. Commanders shall suspend without pay
for at least one month any officer or employee who willfully uses
or authorizes the use of a government passenger carrier for
unofficial purposes or otherwise violates 31 U.S.C. § 1344.
Commanders also may remove violators from their jobs
summarily. 31 U.S.C. § 1349(b).

Criminal Penalties. Title 31 does not prescribe criminal penalties
for unauthorized passenger carrier use. But see UCM]J art. 121 [10
U.S.C. § 921] (misappropriation of government vehicle; maximum
sentence is a dishonorable discharge, total forfeiture of pay and
allowances, and 2 years confinement); 18 U.S.C. § 641 (conversion
of public property; maximum punishment is 10 years confinement
and a $10,000 fine).

VII. MILITARY CONSTRUCTION

A.

Congressional oversight of the Military Construction Program is extensive and
pervasive. For example, no public contract relating to erection, repair, or
improvements to public buildings shall bind the government for funds in excess of
the amount specifically appropriated for that purpose. 41 U.S.C. § 12. There are
different categories of construction work with distinct funding requirements.

Specified Military Construction (MILCON) Program -- projects costing over $2

million.'

1.

Congress authorizes these projects by location and funds them in a lump
sum by service. The Army’s principle appropriations are the “Military
Construction, Army” (MCA) appropriation, and the “Family Housing,
Army” (FHA) appropriation.

The conference report that accompanies the Military Construction
Appropriations Act breaks down the lump sum appropriations by specific
individual projects.

! Section 2803 of the National Defense Authorization Act for Fiscal Year 2008 increased the cap
for Unspecified Minor Military Construction from $1.5 million to $2 million. Congress did not,
however, increase the amount allowed if the military construction is address a deficiency that
threatens life, health, or safety. That remains at $3 million.
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Unspecified Minor Military Construction (UMMC) Program -- military
construction projects costing between $750,000 and $2 million.
10 U.S.C. § 2805(a).

1.

Congress provides annual funding and approval to each military
department for minor construction projects that are not specifically
identified in a Military Construction Appropriations Act.

The Service Secretary concerned uses these funds for minor projects not
specifically approved by Congress.

Statute and regulations require approval by the Secretary of the
Department and notice to Congress before a minor military construction
project exceeding $750,000 is commenced.

If a military construction project is intended solely to correct a deficiency
that is life-threatening, health-threatening, or safety-threatening, an
unspecified minor military construction project may have an approved cost
equal to or less than $3 million.

a. There is no statutory guidance as to what constitutes a project
“intended solely to correct a deficiency that threatens life, health,
or safety.”

b. AR 420-1%provides that a project submitted for approval under the

enhanced threshold must include the following justification:*

C. A description when the requirement was identified and why
deferral of the project until the next Military Construction Act
poses an unacceptable and imminent risk to personnel;

d. A description of ongoing actions and temporary work-arounds to
mitigate risk and safeguard lives;

e. An explanation of why the deficiency cannot be corrected by other
means; and
f. An assurance that the project is intended primarily to correct the

deficiency that threatens life, health, or safety.

* AR 420-1, Army Facilities Management (12 Feb 2008) [hereinafter AR 420-1]. AR 420-1 supersedes AR 11-27
(3 Feb 1997), AR 210-50 (3 Oct 2005), AR 415-15 (12 June 2006), AR 420-15 (15 Apr 1997), AR 420-18 (3 Jan
1992), AR 420-49 (19 Sep 2005), AR 420-70 (10 Oct 1997), AR 420-72 (1 May 2000), and AR 420-90 (4 Oct

? This justification requirement applies to all UMMCA projects having an approved cost over $2M and all OMA-
funded military construction projects costing more than $750,000.
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D. O&M Construction: Minor Military Construction projects costing less than
$750,000. 10 U.S.C. § 2805(c); DOD Dir. 4270.36; AR 415-15, para. 1-6.c.(1).

1. The Secretary of a military department may use O&M funds to finance
Unspecified Minor Military Construction projects costing less than:

a. $1.5 million if the project is intended solely to correct a deficiency
that threatens life, health, or safety. 10 U.S.C. § 2801(b).

b. $750,000 if the project is intended for any other purpose.

2. Construction includes alteration, conversion, addition, expansion, and
replacement of existing facilities, plus site preparation and installed
equipment.

3. Project splitting is prohibited. The Honorable Michael B. Donley, B-
234326.15, 1991 U.S. Comp. Gen. LEXIS 1564 (Dec. 24, 1991) (Air
Force improperly split into multiple projects, a project involving a group
of twelve related buildings).

4. Using O&M funds for construction in excess of the $750,000 project limit
violates the Purpose Statute and may result in a violation of the
Antideficiency Act. See DOD Accounting Manual 7220.9-M, Ch. 21,
para. E.4.e; AFR 177-16, para. 23c; The Honorable Bill Alexander, B-
213137, 63 Comp. Gen. 422 (1984).

E. Maintenance and repair projects. Maintenance and repair projects are not
construction. AR 420-1, Glossary, sec. II; AF1 32-1032, para. 1.3.2;
OPNAVINST 11010.20F, ch. 3, para. 3.1.1, and ch. 4, para 4.1.1. Therefore,
maintenance and repair projects are not subject to the $750,000 O&M limitation
on construction.* See 10 U.S.C. § 2811(a) (specifically permitting the Secretary of
a military department to use O&M funds to carry out repair projects for “an entire
single-purpose facility or one or more functional areas of a multipurpose
facility”).

3. DOD funds these projects with O&M appropriations.

4. Definitions.

a. Maintenance.

4 But see 10 U.S.C. § 2811. Ifthe estimated cost of a repair project exceeds $7.5 million, the Secretary concerned
must approve the project in advance. 10 U.S.C. § 2811(b). The Secretary must then notify the appropriate
committees of Congress of: (1) the justification and current cost estimate for the project; and (2) the justification for
carrying out the project under this section. 10 U.S.C. § 2811(d).
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b. Repair.

(D

AR 420-1, Glossary, sec. II, defines maintenance as the
“work required to preserve or maintain a facility in such
condition that it may be used effectively for its designated
purpose.” It includes work required to prevent damage and
sustain components (e.g., replacing disposable filters;
painting; caulking; refastening loose siding; and sealing
bituminous pavements). See DA Pam 420-11, para. 1-6a.

AFI132-1032, para. 4.1.1, defines maintenance as “work
required to preserve real property and real property systems
or components and prevent premature failure or wearing
out of the same.” It includes: (a) work required to prevent
and arrest component deterioration; and (b) landscaping or
planting work that is not capitalized. See AFI 65-601, vol.
1, attch 1.

(a) OPNAVINST 11010.20F, para. 4.1.1, defines
maintenance as “the day-to-day, periodic, or
scheduled work required to preserve or return a real
property facility to such a condition that it may be
used for its designated purpose.”

(b) The term “maintenance” includes work undertaken
to prevent damage to a facility that would be more
costly to repair (e.g., waterproofing and painting
interior and exterior walls; seal-coating asphalt
pavement; resealing joints in runway concrete
pavement; dredging to previously established
depths; and cleaning storage tanks).

(c) Maintenance differs from repair in that maintenance
does not involve the replacement of major
component parts of a facility. It is the work done to:

6) Minimize or correct wear; and

(i1))  Ensure the maximum reliability and useful
life of the facility or component.

Statutory Definition. 10 U.S.C. § 2811(e). A “repair project” is
defined as a project to restore a real property facility, system, or
component to such a condition that the military department or
agency may use it effectively for its designated functional purpose.
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3) “New” DOD Definition. DOD Reg. 7000.14-R, vol. 2B,
ch. 8, para. 080105. See Memorandum, Deputy
Comptroller, Office of the Under Secretary of Defense
(Program/Budget), subject: Definition for Maintenance and
Repair (2 July 1997) [hereinafter DOD Repair
Memorandum]. The term “repair” means to restore a real
property facility, system, or component to such a condition
that the military department or agency may use it
effectively for its designated functional purpose.

(a) When repairing a facility, the military department or
agency may:

(1) Repair components of the facility by
replacement; and

(i1)  Use replacements that meet current building
standards or code requirements.’

(b) The term “repair” includes:

(1) Interior rearrangements that do not affect
load-bearing walls; and

(i1) The restoration of an existing facility to:
(a) allow for the effective use of existing
space; or (b) meet current building standards
or code requirements (e.g., accessibility,
health, safety, or environmental).

(©) The term “repair” does not include additions, new
facilities, and functional conversions. See
10 U.S.C. § 2811(c).

(d) Army Definition. AR 420-1, Glossary, sec. I[; DA
Pam 420-11, paras. 1-6 and 1-7. See Memorandum,
Assistant Chief of Staff for Installation
Management, subject: New Definition of “Repair”
(4 Aug. 1997) [hereinafter DA Repair
Memorandum]. The term “repair” means to restore

DOD Reg. 7000.14-R, vol. 2B, ch. 8, para. 080105, and AR 420-1, para. 4-17b, provide the same example. Both
state that “heating, ventilation, and air conditioning (HVAC) equipment can be repaired by replacement, can be
state-of-the-art, and can provide for more capacity that the original unit due to increased demands and standards.”
See DA Pam 420-11, para. 1-7h (stating that the Army should use energy and water saving materials whenever
feasible).
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a facility or a facility component to such a condition
that the Army may use it effectively for its
designated functional purpose.

(e) The DA Repair Memorandum states that: “The new
definition is more liberal and expands [the Army’s]
ability to provide adequate facilities for [its] soldiers
and civilians;” however, the DA Repair
Memorandum also states that: “A facility must
exist and be in a failed or failing condition in
order to be considered for a repair project.” See
DA Pam 420-11, para. 1-7e (stating that “[r]epair
means that the facility or facility component has
failed, or is in the incipient stages of failing, or is no
longer performing the functions for which it was
designated”).

63} The term “repair” includes:

(1) Overhauling, reprocessing, or replacing
deteriorated components, parts, or materials;

(i1) Correcting deficiencies in failed or failing
components to meet current building
standards or code requirements if the Army
can perform the work more economically by
performing it concurrently with the
restoration of other failed or failing
components;6

(ii1))  Relocating or reconfiguring components
(e.g., partitions, windows, and doors) during
a major repair project if they are
replacements for existing components;’

(iv)  Relocating or reconfiguring utility systems
during a major repair project to meet current
building standards or code requirements if
the total area or population served by the
utility system remains the same; and

% The DA Repair Memorandum indicates that the Army can add a sprinkler system or air conditioning to bring a
facility up to applicable standards or codes, provided the facility is in a failed or failing condition.

7 A major repair project would include gutting the interior of a building.
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(v) Incorporating additional components during
a major repair project if: (a) the system is in
a failed or failing condition;® and (b)
incorporating the additional components
makes the replacement system safer and
more efficient.

(2) The term “repair” does not include:

(1) Bringing a facility or facility component up
to applicable building standards or code
requirements when it is not in need of repair;

(i1) Increasing the quantities of components for
functional reasons;

(ii1))  Extending utilities or protective systems to
areas not previously served;

(iv)  Increasing exterior building dimensions; or
(v) Completely replacing a facility.

4) Air Force Definition. AFI 32-1032, paras. 4.1.2 and 5.1.2.
See AFI165-601, vol. 1, attch 1. The term “repair” means to
restore real property, real property systems, and real
property components to such a condition that the Air Force
may use it effectively for its designated functional purpose.
However, AFI 32-1032, para. 4.1.2, specifically states that
real property, real property systems, and real property
components “need not have failed to permit a repair
project.” (emphasis added).

(a) The term “repair” includes:

(1) Replacing existing heating, ventilation, and
air conditioning equipment with
“functionally sized,” state-of-the-art
equipment;

(i)  Rearranging or restoring the interior of a
facility to: (a) allow for the effective use of
existing space; or (b) meet current building

¥ Under certain circumstances, the Army may classify a utility system or component as “failing” if it is energy
inefficient or technologically obsolete. See AR 420-1, Glossary, sec. 11.
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standards or code requirements (e.g.,
accessibility, health, safety, seismic,
security, or ﬁre);9

(ii1))  Removing or treating hazardous substances
for environmental restoration purposes
unless the work supports a construction
project;

(iv)  Replacing one type of roofing system with a
more reliable or economical type of roofing
system,;

(v) Installing exterior appurtenances (e.g., fire
escapes, elevators, ramps, etc.) to meet
current building standards, code
requirements, and/or access laws; and

(vi)  Installing force protection measures outside
the footprint of the facility.

(b) The term “repair” does not include:

(1) Expanding a facility’s foundation beyond its
current footprint;

(1)  Elevating or expanding the “functional
space” of a facility;

(iii)  Increasing the “total volume” of a facility;

(iv)  Installing previously uninstalled equipment
unless required to comply with accessibility,
health, safety, seismic, security, or fire
standards and codes;

(V) Relocating a facility;
(vi)  Upgrading unpaved surfaces;

(vii)  Increasing the dimensions of paved surfaces
unless required to comply with Air Force
standards or applicable code requirements;

? Moving load-bearing walls is construction. AFI 32-1032, para. 4.1.2.1.2.
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(viii)

(ix)

)

(xi)
(xii)

(xiii)

Changing the permanent route of real
property transportation systems;

Installing walkways, roadway curbs, gutters,
underground storm sewers, bicycle paths,
jogging paths, etc;

Completely replacing the vertical section of
a facility and a substantial portion of its
foundation;

Completely replacing a facility;

Converting a facility or portion of a facility
from one functional purpose to another;10
or

Repairing a facility if the repair work

exceeds 70% of the facility’s replacement
11

cost.

Navy Definition. OPNAVINST 11010.20F, para. 3.1.1."> The
term “repair” refers to “the return of a real property facility to such
condition that it may be effectively utilized for its designated
purposes, by overhaul, reconstruction, or replacement of
constituent parts or materials which are damaged or deteriorated to
the point where they may not be economically maintained.”

(1) The term “repair” includes: "

(a) The modification or addition of building or facility
components or materials to meet current safety,
building, or environmental codes (e.g., correcting
seismic or life safety deficiencies; installing fire
protection; and removing asbestos containing
materials);

4-48

19 Repair work required regardless of a functional conversion may still be repair work. AFI 32-1032, para. 5.1.2.3.2.

" This limit does not apply to facilities on a national or state historic register. In addition, the SAF/MII can waive it
under appropriate circumstances. AFI 32-1032, para. 5.1.2.3.2.

"2 This regulatory provision pre-dates the DOD’s new definition of repair. See DOD Repair Memorandum.

> OPNAVINST 11010.20F, para. 3.1.3, contains several additional examples of repair projects.



)

(a)

(b)

(c)

(@)

(ii

(ii

Minor additions to components in existing facilities to return
the facilities to their customary state of operating efficiency
(e.g., installing additional partitions while repairing
deteriorated partitions);

The replacement of components with higher quality or more
durable components if the replacement does not substantially
increase the capacity or change the function of the component;

The replacement of energy consuming equipment with more
efficient equipment if:

The shore activity can recover the additional cost through
cost savings within 10 years;

) The replacement does not substantially increase the
capacity of the equipment; and

1)  The new equipment provides the same end product (e.g.,
heating, cooling, lighting, etc.).

The term “repair” does not include:

(a)

(b)

(c)

(d)

Additions, expansions, alterations, or modifications required
solely to meet new purposes or missions;

The extension of facility systems or components to areas the
shore activity is not repairing and/or areas not previously
served;

Increases to exterior facility dimensions or utility plant
capacity; and

Alterations to quarters to meet current DOD or Navy design
standards.
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Exercise-related construction. See The Honorable Bill Alexander,
B-213137, Jan. 30, 1986 (unpub.); The Honorable Bill Alexander,
B-213137, 63 Comp. Gen. 422 (1984).

1.

Congress has prohibited the use of O&M for minor construction outside
the U.S. on Joint Chiefs of Staff (JCS) directed exercises.

All exercise-related construction projects coordinated or directed by the
JCS outside the U.S. are limited to unspecified minor construction
accounts of the Military Departments. Furthermore, Congress has limited
the authority for exercise-related construction to no more than $5 million
per Department per fiscal year. 10 U.S.C. § 2805(c)(2). Currently,
Congress funds exercise-related construction as part of the Military
Construction, Defense Agencies, appropriation.

DOD’s interpretation excludes from the definition of exercise-related
construction only truly temporary structures, such as tent platforms, field
latrines, shelters, and range targets that are removed completely once the
exercise is completed. DOD funds the construction of these temporary
structures with O&M appropriations.

Combat and Contingency Related O&M Funded Construction. Within the
last few years, significant changes have taken place in the funding of combat and
contingency related construction.

1.

Prior to April 2003, per Army and Air Force policy, use of O&M funds in
excess of the $750,000 threshold discussed above was proper when
erecting structures/facilities in direct support of combat or contingency
operations declared pursuant to 10 U.S.C. § 101(a)(13)(A) when the
construction was intended to meet a temporary operational need that
facilitated combat or contingency operations. See Memorandum, Deputy
General Counsel (Ethics & Fiscal), Office of the General Counsel,
Department of the Army, Subject: Construction of Contingency Facility
Requirements (22 Feb. 2000); Air Force Policy, IC 2002-1, AFI 32-1032
(20 September 2002). The rationale for this opinion was that O&M funds
were the primary funding source supporting contingency or combat
operations; therefore, if a unit was fulfilling legitimate requirements made
necessary by those operations, then use of O&M appropriations was
proper.

On 27 February 2003, DOD issued similar guidance which, in effect,
adopted the Army’s policy as articulated in the 22 February 2000
memorandum at the DOD level. See Memorandum, Under Secretary of
Defense, (Comptroller), Subject: Availability of Operation and
Maintenance Appropriations for Construction, (27 Feb. 2003).
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On 16 April 2003 the President signed the Emergency Wartime
Supplemental Appropriation for the Fiscal Year 2003, Pub. L. No. 108-11,
117 Stat. 587 (2003). The conference committee issued legal objections to
the Under Secretary of Defense (Comptroller)’s 27 February 2003 policy
memorandum in the Act’s accompanying conference report.'* The
practical effect of the conference report was to invalidate the policy
guidance articulated in both the 22 February 2000 Deputy General Counsel
(Ethics & Fiscal), Department of the Army Memorandum, as well as the
27 February 2003 Under Secretary of Defense (Comptroller)
Memorandum.

Contingency Construction Authority (CCA). To compensate for the loss
of authority provided under the USD(C) and SAGC (Ethics & Fiscal)
policy memoranda, section 1901 of the FY 03 Emergency Supplemental
provided authority to transfer up to $150 million of O&M funds to the
account established for contingency construction under 10 U.S.C. § 2804,
discussed infra, though there were some slightly different notice
provisions associated with this transfer authority. Over time, this authority
has become the Contingency Construction Authority (CCA) which the
military depends upon to utilize O&M funds for construction projects in
OIF, OEF. The requirements for using this authority have changed over
the course of it’s lifetime. New requirements, changing the Congressional
notification to prior to (rather than after) contract award became effective
with the 2008 NDAA. The history of the CCA is

a. Emergency Supplemental Appropriation for Defense and for the
Reconstruction of Iraq and Afghanistan for Fiscal Year 2004, Pub.
L. No.108-106, 117 Stat. 1221 (2003). On 6 November 2003 the
President signed the Emergency Supplemental Appropriation for
Defense and for the Reconstruction of Iraq and Afghanistan for
Fiscal Year 2004, Pub. L. No.108-106, 117 Stat. 1209 (2003).
Section 1301 of the act provided “temporary authority” to use up to
$150 million of O&M funds for military construction projects
during FY 04 where the Secretary of Defense determines:

(1) the construction is necessary to meet urgent military
operational requirements of a temporary nature involving

14«To circumvent [the statutorily-mandated MILCON process], DOD created a class of construction activities for
which it deemed operation and maintenance funds could be expended. Effectively, without benefit of legal authority
or regulation, the statutory definition of ‘military construction’ was obviated for certain types of construction
projects....DOD asserts that if Congress opposed the practice, then Congress would amend the law. The conferees
disagree with this pronouncement, which effectively obviates the law and turns an alleged practice into de facto law.
Even more troubling to the conferees is the lack of information and/or notification to Congress about this practice
despite repeated requests.” H.R. CONF. REP. NO. 108-76 (2003).
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the use of the Armed Forcers in support of Operation Iraqi
Freedom or the Global War on Terrorism; '

(2) the construction is not carried out at a military installation
where the United States is reasonably expected to have a
long-tern presence;

3) the United States has no intention of using the construction
after the operational requirements have been satisfied; and,

4) the level of construction is the minimum necessary to meet
the temporary operational requirements.

b. National Defense Authorization Act for Fiscal Year 2004, Pub. L.
No. 108-136, 117 Stat. 1723 (2003). On 24 November 2003, the
President signed the NDAA for FY 2004, Pub. L. No. 108-136,
117 Stat. 1723 (2003). Section 2808 of the authorization act
increased the amount of O&M funds DOD could spend on
contingency and combat related construction in FY 04 to $200
million, and adopted, largely unchanged, the determinations
required under the FY 04 Emergency Supplemental Appropriation.

1) One prong of the analysis was changed, however. The
authorization did change the GWOT / Iraq / Afghanistan
requirement language found in the 2004 Emergency
Supplemental Appropriations Act to:

any “operational requirements of a temporary nature
involving the use of the Armed Forces in support of a
declaration of war, the declaration by the President of a
national emergency under section 201 of the National
Emergencies Act (50 U.S.C. 1621), or a contingency
operation.”

(2) Reporting Requirement. The 2004 NDAA required
additional reporting to Congress concerning the use of this
authority.

(a) Quarterly reports are required to Congress (Armed
Services Committee and Subcommittees on Defense

' This prong of the justification requirement was later broadened by the 2004 DOD Authorization Act to include
any “operational requirements of a temporary nature involving the use of the Armed Forces in support of a
declaration of war, the declaration by the President of a national emergency under section 201 of the National
Emergencies Act (50 U.S.C. 1621), or a contingency operation.”
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and Military Construction) on a quarterly basis.
Required under the Emergency Supplemental
Appropriation for Defense and for the
Reconstruction of Iraq and Afghanistan for Fiscal
Year 2004, Pub. L. No.108-106, 117 Stat. 1221
(2003).

(b) Additional Reporting Requirement. The 2004
NDAA required an additional report in order to use
the authority. DoD was required to report to
Congress within 7 days after the date funds are first
obligated for a construction project. Pub. L. No.
108-136, 117 Stat. 1723 (2003).

3) Further, section 2810 of the Act further changed the 10
USC 2801 definitions of military construction and military
installation by:

(a) MILITARY CONSTRUCTION.—Subsection (a)
of section 2801 of title 10, United States Code, is
amended by inserting before the period the
following: ‘‘,whether to satisfy temporary or
permanent requirements’’; and

(b) MILITARY INSTALLATION.—Subsection
(c)(2) of such section is amended by inserting
before the period the following: ** without regard to
the duration of operational control.”’

(c) Procedures are in the statute to permit DoD to go
back and request additional money from Congress if
DoD wishes to exceed the statutory cap on O&M
construction under this authority.

Implementing Guidance. On 1 April 2004, the Deputy Secretary of
Defense issued implementing guidance for Section 2808 of the FY
2004 Defense Authorization Act. See Memorandum, Deputy
Secretary of Defense, Subject: Use of Operation and Maintenance
Appropriations for Construction during Fiscal Year 2004 (1 April
2004).

(1) Pursuant to this guidance, Military Departments or Defense
Agencies are to submit candidate construction projects
exceeding $750,000 to the Under Secretary of Defense
(Comptroller).
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(2) The request will include a description and the estimated
cost of the project, and include a certification by the
Secretary of the Military Department or Director of the
Defense Agency that the project meets the conditions stated
in Section 2808 of the FY 04 Defense Authorization Act.

3) The Under Secretary of Defense (Comptroller) will review
the candidate projects in coordination with the Under
Secretary of Defense (Acquisition, Technology, and
Logistics), and the Under Secretary of Defense
(Comptroller) will notify the Military Department or
Defense Agency when to proceed with the construction
project.

Ronald W. Reagan National Defense Authorization Act for 2005.
Section 2810 of the NDAA for 2005 extended DOD’s funding
authority to use O&M funds for such projects into FY 2005,
limited to $200 million for the fiscal year. See Pub. L. 108-767,
118 Stat. 1811.

National Defense Authorization Act for 2006. Section 2809 of the
2006 NDAA for FY 2006 (P.L. 109-163) reduced the authority for
such projects back to $100 million. Congress also provided that
failure to submit the quarterly or 7-day reports required by previous
legislation would result in the withdrawal of the authority to
obligate or expend O&M funds to carry out those construction
projects outside the United States until DoD submitted the report
or notice. (see 4.b.(2) above)

National Defense Authorization Act for 2007. Section 2811 of the
2007 NDAA maintained the authority at the same level. 109
P.L. 364, 120 Stat. 2083. Towards the end of FY 07, DoD failed to
abide by the 7 day notification requirement to Congress for 2
projects. Therefore, no funds could be obligated on those contracts
prior to Congress’ approval. Due to timing, the unfortunate events
occurred at the end of FY07 and beginning of FY 08, CCA ceased.
This caused a total of 14 projects to be stopped indefinitely.
Congress did not authorize the use of CCA under the FY2008
Continuing Resolution. Further use of the authority required
authorization in the FY2008 NDAA which was not enacted until
January 2008.

National Defense Authorization Act for 2008. Section 2801 of the
National Defense Authorization Act for 2008 extended the
authorization through 2008 and raised the amount to $200,000,000.
Most significantly, however, the 2008 NDAA changed the
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Congressional notification requirement from 7 days after to a
notification requirement prior to beginning the project. DoD must
wait 7 days after electronic notice to Congress or 10 days if
notification is by other than electronic means. '

h. National Defense Authorization Act for 2009. Section 2806 of the
2009 NDAA extended the CCA through FY2009, but limited its
use to the AFRICOM and CENTCOM Areas of responsibility.
Congress also maintained the amount of DoD O&M available for
CCA to $200 million; however, they authorized the Secretary of
Defense to use an additional $300 million in DoD O&M for
contingency construction projects in Afghanistan ONLY.

5. Bottom Line. Congress authorizes DoD’s Contingency Contracting
Authority on an annual basis, but continues to place restrictions on the use
of the authority based upon past failures. There is now a 7 or 10 day notify
and wait requirement. Judge Advocates are advised to keep abreast of the
latest developments in this field before giving advice on proposed
construction projects.

VIII. EMERGENCY AND EXTRAORDINARY EXPENSE FUNDS
(INCLUDING OFFICIAL REPRESENTATION FUNDS)

A. Definition. Emergency and extraordinary expense funds are appropriations that
an agency has much broader discretion to use for "emergency and extraordinary
expenses." Expenditures made using these funds need not satisfy the normal
purpose rules.

B. Historical Background. Congress has provided such discretionary funds
throughout our history for use by the President and other senior agency officials.
See Act of March 3, 1795, 1 Stat. 438.

C. Appropriations Language.

1. For DOD, Congress provides emergency and extraordinary funds as a
separate item in the applicable operation and maintenance appropriation.

Example: In FY 2010, Congress provided the following Operation and
Maintenance appropriation to the Army:

' The NDAA also ratified the 9 contracts that were halted due to the failure to notify Congress within the 7 day
period and allowed the use of FY(07 money for those projects.

4-55



“For expenses, not otherwise provided for, necessary for the operation and
maintenance of the Army, as authorized by law; and not to exceed $12,478,000 can
be used for emergencies and extraordinary expenses, to be expended on the
approval or authority of the Secretary of the Army, and payments may be made
on his certificate of necessity for confidential military purposes,
$30,934,550,000.” (emphasis added).

2. Not all agencies receive emergency and extraordinary funds. If Congress
does not specifically grant an agency emergency and extraordinary funds,
that agency may not use other appropriations for such purposes. See HUD
Gifts, Meals, and Entm’t Expenses, B-231627, 68 Comp. Gen. 226 (1989).

D. Statutory Background.

1. 10 U.S.C. § 127. Emergency and extraordinary expenses.

a. Authorizes the Secretary of Defense and the Secretary of a military
department to spend emergency and extraordinary expenses funds
for "any purpose he determines to be proper, and such a
determination is final and conclusive."

b. Requires a quarterly report of such expenditures to the Congress.

c. Congressional notice requirement. In response to a $5 million
payment to North Korea in the mid-90s using DOD emergency and
extraordinary expense funds, Congress amended 10 U.S.C. § 127,
imposing the following additional restrictions on our use of these
funds:

(1) If the amount to be expended exceeds $1 million: the
Secretary of the Service involved must provide Congress
with notice of the intent to make such expenditure and then
wait 15 days.

(2) If the amount exceeds $500,000 (but is less than $1
million): the Secretary of the Service involved must provide
Congress with notice of the intent to make such expenditure
and then wait 5 days.

2. Other executive agencies may have similar authority. See, e.g., 22 U.S.C.
§ 2671 (authorizing the State Department to pay for "unforeseen
emergencies").

E. Regulatory Controls. Emergency and extraordinary expense funds have strict
regulatory controls because of their limited availability and potential for abuse.
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The uses DOD makes of these funds and the corresponding regulation(s) dealing
with such usage are as follows:

1.

Official Representation (Protocol). This subset of emergency and
extraordinary expense funds are available to extend official courtesies to
authorized guests, including dignitaries and officials of foreign
governments, senior U.S. Government officials, senior officials of state
and local governments, and certain other distinguished and prominent
citizens.

a. DOD Regulations: DOD Directive 7250.13, Official
Representation Funds (17 Feb. 2004, w/ change January 12, 2005);
DOD FMR, vol. 10, ch. 12, para. 120222.B.

b. Army Regulation: AR 37-47, Representation Funds of the
Secretary of the Army (12 March 2004).

C. Air Force Regulation: AFI 65-603, Official Representation Funds:
Guidance and Procedures (17 Feb. 2004).

d. Navy Regulation: SECNAYV 7042.7, Guidelines for Use of Official
Representation Funds (5 Nov. 1998).

Criminal Investigation Activities. This subset of emergency and
extraordinary expense funds are available for unusual expenditures
incurred during criminal investigations or crime prevention.

a. Army Regulation: AR 195-4, Use of Contingency Limitation .0015
Funds For Criminal Investigative Activities (15 Apr. 1983).

b. Air Force Regulation: AFI 71-101, vol. 1, Criminal Investigations,
para. 1.18 (1 Dec. 1999) (governing counterintelligence and
investigative contingency funds, also known as C-funds).

Intelligence Activities. This subset of emergency and extraordinary
expense funds are available for unusual expenditures incurred during
intelligence investigations.

a. Army Regulation: AR 381-141(C), Intelligence Contingency Funds
(30 July 1990).

b. Air Force Regulation: AFI 71-101, Criminal Investigations, para.
1.18 (1 Dec. 1999) (governing counterintelligence and
investigative contingency funds, also known as C-funds).

Other Miscellaneous Expenses (other than official representation). This
subset of emergency and extraordinary expense funds are available for
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such uses as Armed Services Board of Contract Appeals witness fees and
settlements of claims. AR 37-47, para. 1-5b. Other examples include:

a.

Acquisition of weapons from Panamanian civilians. (currently
considered to be a proper expenditure of operation and
maintenance funds);

Reward for search teams at the Gander air crash; and

Mitigation of erroneous tax withholding of soldiers’ pay.

Use of Official Representation Funds.

1.

Official courtesies. Official representation funds are primarily used for
extending official courtesies to authorized guests. DOD Directive
7250.13, para. 3.1; AR 37-47, para. 2-1; AFI 65-603, para. 1;

SECNAVINST 7042.7J, para. 6. Official courtesies are subject to

required ratios of authorized guests to DOD personnel. See, e.g., DOD
Directive 7250.13, para. E2.4.3; AR 37-47, paras. 2-1b and 2-5. Official

courtesies are defined as:

g.

Hosting of authorized guests to maintain the standing and prestige
of the United States;

Luncheons, dinners, and receptions at DOD events held in honor of
authorized guests;

Luncheons, dinners, and receptions for local authorized guests to
maintain civic or community relations;

Receptions for local authorized guests to meet with newly assigned
commanders or appropriate senior officials;

Entertainment of authorized guests incident to visits by U.S.
vessels to foreign ports and visits by foreign vessels to U.S. ports;

Official functions in observance of foreign national holidays and
similar occasions in foreign countries; and

Dedication of facilities.

Gifts. Official representation funds may be used to purchase, gifts,
mementos, or tokens for authorized guests.

a.

Gifts to non-DOD authorized guests may cost no more than
$305.00. See DOD Directive 7250.13, para. E.2.4.1.8 (which cross
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references 22 U.S.C. § 2694 which in turn cross references 5
U.S.C. § 7342; the amount established in the latter statute is
revised by GSA once every three years to take inflation into
account and was most recently raised to $305) See also AR 37-47,
para. 2-4c; AFI 65-603, para. 4; SECNAVINST 7042.7], para.

6¢c(1).

If the guest is from within DOD and is one of the specified
individuals listed in Enclosure 1 to DOD Directive 7250.13, then
the command may present him or her with only a memento valued
at no more than $40.00. Enclosure 2 to DOD Directive 7250.13,
para. E2.4.2.10.

NOTE: While the DoD Directive cited above permits the
command to give specified DOD distinguished guests mementos
costing less than $40.00, Army Regulation, in quite clear language,
precludes giving any gift or memento to DOD personnel: “ORFs
will not be used to purchase gifts or mementos of any kind for
presentation to, or acceptance by, DOD personnel. Under no

circumstances may gifts or mementos for DOD personnel be
purchased with ORFs.” AR 37-47, para. 2-9d.

Levels of expenditures. Levels of expenditures are to be “modest.” DOD
Directive 7250.13, para. E2.2.1.2.4.2: AR 37-47. para. 2-4a; AFI 65-603,

para. 2.1. Army Regulation prohibits spending in excess of $20,000 per
event (an entire visit by an authorized guest constitutes one event for
purposes of this threshold). AR 37-47, para. 2-4b.

Prohibitions on Using Representational Funds. DOD Directive 7250.13,
para. E2.4.2; AR 37-47, para. 2-10; AFI 65-603, para. 7.2; SECNAVINST

7042.7], para. 6d.

a.

Any use not specifically authorized by regulation requires an
exception to policy (or for Air Force, advance approval of the
Secretary of the Air Force). AR 37-47, para. 2-10; AFI 65-603,

para. 12.

Exceptions will not be granted for the following:
(1) Classified projects and intelligence projects;

(2) Entertainment of DOD personnel, except as specifically
authorized by regulation;

3) Membership fees and dues;
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4

)

(6)
(7
®)

©)

Personal expenses (i.e., Christmas cards, calling cards,
clothing, birthday gifts, etc.);

Gifts and mementos an authorized guest wishes to present
to another;

Personal items (clothing, cigarettes, souvenirs);
Guest telephone bills;

Any portion of an event eligible for NAF funding, except
for expenses of authorized guests; and

Repair, maintenance, and renovation of DOD facilities.

See AR 37-47, para. 2-10.

c. Use for retirements and change of command ceremonies is
generally prohibited, but can be permitted as an exception if
approved in advance by the Service Secretary. DOD Directive
7250.13, para. E2.4.2.5; AR 37-47, para. 2-3c; SECNAVINST

7042.7], para. 6d(10); United States Army School of the Americas

— Use of Official Representation Funds, B-236816, 69 Comp. Gen.

242 (1990) (new commander reception distinguished from change
of command ceremony).

5. Community Relations and Public Affairs Funds. AR 360-1, para. 4-5. Do
not use public affairs funds to supplement official representation funds.
Doing so violates 31 U.S.C. § 1301.

IX. CONCLUSION
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IL.

CHAPTER 5

COMPETITION

INTRODUCTION

Following this block of instruction, students will understand:
The levels of competition applicable to government contracts.

The statutory and regulatory requirements for full and open competition.
The exceptions to the requirement for full and open competition.

Methods of achieving competition.

m Y 0w

When the statutory scheme of FAR Part 6 does not apply

COMPETITION REQUIREMENTS

A. The Competition in Contracting Act of 1984. Pub. L. No. 98-369, Division B,
Title VII, §§ 2701-2753, 98 Stat. 494 (July 18, 1984) [hereinafter CICA].

1. Beginning in 1983, Congress began to look for ways to increase the
use of competition in government contracting. In 1984 Congress
passed the Competition in Contracting Act (CICA) to increase
competition in government contracting and to impose more stringent
restrictions on the award of noncompetitive—sole-source—contracts.
While the Senate originally proposed a market place standard of
“effective competition” (whereby two or more contractors acting
independent of each other and Government submit bids or proposals),
Congress ultimately required the more stringent “full and open
competition” requirement. H.R. Rep. No. 98-369, at 1421, reprinted in
1984 U.S.C.C.A.N. (98 Stat.) 2109-2110. Ultimately, Congress
decided to promote economy, efficiency, and effectiveness in the
procurement of supplies and services by requiring agencies to conduct
acquisitions on the basis of full and open competition to the maximum
extent practicable.

2. The Competition Pendulum. Following CICA, Congress periodically
revisited the amount of competition applicable to government
contracting in an effort to strike a balance between efficient,
commercial-like contracting procedures and maximizing the use of full
and open competition. In the 1990s, Congress significantly
diminished the amount of competition required for certain acquisition
methods and contract types, to include simplified acquisitions,
commercial items, and indefinite delivery contracts, through passage
of the Federal Acquisition Streamlining Act of 1994, Pub. L. No. 103-
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355, 108 Stat. 3243 (1994) [hereinafter FASA] and the Federal
Acquisition Reform (Clinger-Cohen) Act of 1996, Pub. L. No. 104-
106, §§ 4001-4402, 110 Stat. 186,642-79 (1996) [hereinafter FARA].
More recently, due in part to perceived excesses resulting from certain
provisions of the FASA and FARA, Congress reinvigorated
competition, in particular in the area of indefinite delivery contracting.
See, e.g., National Defense Authorization Act for Fiscal Year 2008,
Pub. L. No. 110-181, § 843, 122 Stat. 3,236-39 (2008); Memorandum
from Shay Assad, Director, Defense Procurement and Acquisition
Policy, Improving Competition in Defense Procurements — Amplifying
Guidance (Apr. 27, 2011),
http://www.acq.osd.mil/dpap/policy/policyvault/USA002080-11-
DPAP.pdf; Memorandum from Richard Ginman, Director, Defense
Procurement and Acquisition Policy, Contingency Competition Goals
and Competition Reviews of Certain Omnibus Contracts, (Feb. 17,
2012), http://www.acq.osd.mil/dpap/policy/policyvault/USA000907-
12-DPAP.pdf. Notwithstanding these pendulum swings, the
fundamental, general rule of the CICA has remained unchanged:
Agencies must conduct acquisitions on the basis of full and open
competition to the maximum extent practicable.

The CICA, as amended by the FASA, FARA and other acts, is located
in several titles of the United States Code, including:

a. Various sections of 10 U.S.C. §§ 2202, 2301-2314, 2381, 2383,
in particular § 2304. Details the competition requirements that
apply to the Department of Defense (DOD), the individual
military departments (i.e., Departments of Army, Air Force,
and Navy), the Department of Homeland Security (DHS) (i.e.,
the Coast Guard), and the National Aeronautics and Space
Administration (NASA).

b. Various sections of title 41 of the U.S. Code, including §§
1101-1102, 1121-1131, 1301-1304, 1311-1312, 1701-1713,
3101-3106, 3301-3311.

(1) 41 U.S.C. § 1101 establishes the Office of Federal
Procurement Policy (OFPP) within the Office of
Management and Budget to provide leadership and
guidance in the development of procurement policies
and systems.

(2) 41 U.S.C. § 1708 requires agencies to publicize
procurement actions by publishing or posting
procurement notices.
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3) 41 U.S.C. § 1705 requires agencies to appoint
competition advocates.

4. The following sections of the Federal Acquisition Regulation (FAR) —
and the corresponding sections of the Defense Federal Acquisition
Regulation Supplement (DFARS) and individual service supplements
(e.g., the Army Federal Acquisition Regulation Supplement (AFARS),
the Air Force Federal Acquisition Regulation Supplement (AFFARS))
— implement the statutory requirements:

a. FAR Part 5 — Publicizing Contract Actions;

b. FAR Part 6 — Competition Requirements;

c. FAR Part 7 — Acquisition Planning;

d. FAR Part 8 — Requires Sources of Supplies or Services;
e. FAR Part 10 — Market Research,;

f. FAR Part 11 — Describing Agency Needs;

g. FAR Part 12 — Acquisition of Commercial Items;

h. FAR Part 13 — Simplified Acquisition Procedures; and

1. FAR Subpart 16.5 — Indefinite Delivery Contracts.
B. Congressional Scheme
1. The overarching goal of CICA is to achieve competition to the

maximum extent practicable by opening the procurement process to all
capable contractors who want to do business with the Government.

2. There are three possible levels of competition in the acquisition
process.

a. Full and Open Competition. FAR Subpart 6.1.

b. Full and Open Competition After Exclusion of Sources. FAR
Subpart 6.2.

c. Other Than Full and Open Competition. FAR Subpart 6.3.

3. Agencies must achieve competition to the maximum extent practicable
at each level of competition.

C. Full and Open Competition. 10 U.S.C. § 2304(a)(1); 41 U.S.C. § 3301(a)(1);
FAR Subpart 6.1.
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Definition. 41 U.S.C. § 107 and FAR 2.101.

a. “Full and open competition” refers to a contract action in
which all responsible sources are permitted to compete.

b. Full and open competition does not necessarily mean that an
agency must actually achieve competition. The standard is that
interested parties are afforded the opportunity to submit bids or
proposals, not that an agency must receive more than one bid
or proposal.

Policy. FAR 6.101.

a. Contracting officers shall provide for full and open competition
by using competitive procedures to solicit offers and award
contracts unless they can justify using full and open
competition after exclusion of sources (FAR Subpart 6.2), or
other than full and open competition (FAR Subpart 6.3).

b. Contracting officers must use the competitive procedure that is
best suited to the particular contract action.

Examples of competitive procedures that promote full and open
competition include (FAR 6.102):

a. Sealed bidding. FAR Part 14.

b. Competitive proposals (contracting by negotiation). FAR Part
15.

c. Combination of competitive procedures (e.g., two-step sealed
bidding).

d. FAR 6.102(d) lists several other types of competitive
procedures, to include the award of task orders under GSA’s
MAS contract (i.e., the Federal Supply Schedule). See supra
Section II.C.1.1.

Unfair Competitive Advantage. Competition must be conducted on an
equal basis. The Eloret Corp., B-402696.2, Jul. 26, 2010, 2010 CPD ¢
182 (stating that fundamental principles of government procurement is
that competitions are held on a equal basis, offerors are treated
equally, and that offerors are given a common basis to prepare
proposals). An “unfair competitive advantage” or organizational
conflicts of interests, can arise in a variety of different factual contexts.
See 2012 Contract Attorney’s Deskbook, Chapter 34, Responsibility,
Timeliness, and Organizational Conflicts of Interest for more
information
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D. Full and Open Competition After Exclusion of Sources. 10 U.S.C. § 2304(b);
41 U.S.C. § 3303(b); FAR Subpart 6.2; DFARS Subpart 206.2.

1.

In the CICA, Congress recognized that there were certain situations
where the field of competition should be limited to certain groups.

a.

The CICA allows an agency to “provide for the procurement of
property or services covered by this section using competitive
procedures but excluding a particular source in order to
establish or maintain any alternative source or sources of
supply for that property or service” as long as the agency head
made a determination. The CICA, § 303(b)(1), codified at 10
U.S.C. § 2304(b)(1) and 41 U.S.C. § 3303(b)(1).

Congress also recognized that an agency may limit competition
in order to fulfill the statutory requirements relating to small
business concerns and socially and economically
disadvantaged small business concerns. The CICA, § 303(2),
codified at 10 U.S.C. § 2304(b)(2) and 41 U.S.C. § 3303(b)(2).

This policy is enacted through FAR Subpart 6.2 which prescribes the
policies and procedures for full and open competition after excluding
one or more source.

(1) The policy allows contracting officers, under limited
circumstances, to exclude one or more sources from a
particular contract action.

(2) After excluding these sources, a contracting officer
must use the competitive procedures delineated in FAR
Section 6.102 (sealed bids, competitive proposals,
combination of competitive procedures, or other
specifically listed competitive procedures) to promote
full and open competition among non-excluded
offerors.

A contracting officer may generally exclude one or more sources
under two circumstances.

a.

Establishing or maintaining alternative sources for supplies or
services. FAR 6.202; DFARS 206.202.

(1) The agency head must determine that the exclusion of
one or more sources will serve one of six purposes.

(a) Increase or maintain competition and likely
result in reduced overall costs for the
acquisition, or for any anticipated acquisition.
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2)

(b) Be in the interest of national defense in having
facilities, producers, manufacturers, or other
suppliers available to furnish necessary supplies
and services in the event of a national
emergency or industrial mobilization. Hawker
Eternacell, Inc., Comp. Gen. B-283586, 1999
U.S. Comp. Gen. LEXIS 202 (Nov. 23, 1999);
Right Away Foods Corp., Comp. Gen. B-
219676.2, Feb. 25, 1986, 86-1 CPD 9 192;
Martin Elecs. Inc., Comp. Gen. B-219803, Nov.
1, 1985, 85-2 CPD 9 504.

(©) Be in the interest of national defense in
establishing or maintaining an essential
engineering, research, or development capability
to be provided by an educational or nonprofit
institution, or federally funded research and
development center.

(d) Ensure the continuous availability of a reliable
source of supply or services. E.g. PWC
Logistics Servs. Corp., B-400660, Jan. 6, 2009,
2009 CPD 9 167 (rejecting a challenge to a
DOD decision to split the logistics support
contract for the Iraqg AOR into two contracts and
reserve the right under FAR 6.202(a) to deny
both contracts to a single contractor).

(e) Satisfy projected needs based on history of high
demand.

® Satisfy a critical need for medical, safety, or
emergency supplies.

The agency head must support the decision to exclude
one or more sources with written determinations and
findings (D&F). FAR 6.202(b)(1). The D&F is a
special form of written approval by an authorized
official that is required by statute or regulation as a
prerequisite to taking certain governmental action. It
consists of a determination (a conclusion) that is
supported by the findings (statements of fact or
rationale). See FAR Subpart 1.7; see also DFARS
206.202(b); DFARS PGI 206.202(b) (providing sample
format and listing required contents).
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(a) The agency head or his designee must sign the
D&F.

(b) The agency head cannot create a blanket D&F
for similar classes of procurements.

3) In DOD, agencies may use this exception to totally or
partially exclude a particular source from a contract
action. DFARS 206.202(a).

b. Set-asides for small businesses. FAR 6.203; DFARS 206.203.

(1) A contracting officer may limit competition to small
business concerns to satisfy statutory or regulatory
requirements. See FAR Subpart 19.5.

(2) The contracting officer is not required to support the
determination to set aside a contract action with a
separate written justification or D&F.

3) Competition under FAR 6.203 cannot be restricted to
only certain small businesses. Department of the Army
Request for Modification of Recommendation, Comp.
Gen. B-290682.2, Jan. 9, 2003, 2003 CPD 9] 23 (stating
that CICA allows for the exclusion of non-small
business concerns to further the Small Business Act,
but it still requires “competitive procedures” for small
business set-asides. Such procedures must allow all
responsible eligible business concerns [i.e., small
business concerns] to submit offers.).

4) FAR Subpart 6.2 contains similar additional set-aside
guidance for other small business concerns as follows:

(a) FAR 6.204—Set-asides for Section 8(a)
competitions;

(b) FAR 6.205—Set-asides for HUBZone small
business concerns;

(©) FAR 6.206—Set-asides for service-disabled
veteran-owned small business concerns;

(d) FAR 6.207—Set-asides for local firms during a
major disaster or emergency.

E. Other Than Full and Open Competition. 10 U.S.C. § 2304(c); 41 U.S.C. §
3304; FAR Subpart 6.3; DFARS Subpart 206.3; AFARS Subpart 6.3.
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1.

Policy. FAR 6.301.

a.

Executive agencies cannot contract without providing for full
and open competition unless one of the statutory exceptions
listed in FAR 6.302 applies.

A contract awarded without full and open competition must
reference the applicable statutory exception.

Agencies cannot justify contracting without providing for full
and open competition based on:

(1) A lack of advance planning. 10 U.S.C. §
2304(f)(4)(A); FAR 6.301(c)(1).

(a) Noncompetitive procedures may not be justified
on an agency'’s failure to conduct advanced
planning. RBC Bearings, Inc., Comp. Gen. B-
401661, Oct. 27, 2009, 2009 CPD 9 207
(finding Army’s failure to qualify a source for
10 years amply established a failure to conduct
adequate and reasonable advanced planning);
VSE Corp., Comp. Gen. B-290452.3, May 23,
2005, 2005 CPD 9 103 (disapproving award of
sole source bridge contract in part due to
agency’s failure to conduct advanced planning);
Worldwide Language Resources, Inc, Comp.
Gen. B-296984, Nov. 14, 2005, 2005 CPD §
206 (determining that a justification and
approval for sole source award of bilingual-
bicultural advisors contract revealed lack of
advance planning and not unusual and
compelling circumstances).

(b) Advanced planning must be reasonable, not
completely error free. Pegasus Global Strategic
Solutions, LLC, Comp. Gen. B 400422.3, Mar.
24,2009, 2009 CPD § 73 (upholding sole
source based on unusual and compelling
urgency notwithstanding errors in agency
planning); Bannum, Inc., Comp. Gen. B-
289707, Mar. 14, 2002, 2002 CPD q 61 (finding
that while the agency’s planning ultimately was
unsuccessful, this was due to unanticipated
events, not a lack of planning); Diversified
Tech. & Servs. of Virginia, Inc., B-282497, July
19, 1999, 99-2 CPD 9 16 (refusing to fault the
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)

(c)

Department of Agriculture where the
procurement was delayed by the agency’s
efforts to implement a long-term acquisition
plan).

To avoid a finding of “lack of advanced
planning” agencies must make reasonable
efforts to obtain competition. Heros, Inc.,
Comp. Gen. B-292043, June 9, 2003, 2003 CPD
9 111 (stating agencies “must act affirmatively
to obtain and safeguard competition; they
cannot take a passive approach and remain in a
sole source situation when they could
reasonably take steps to enhance competition.”);
see also Raytheon Co. - Integrated Defense Sys.,
Comp. Gen. B-400610, Dec. 22, 2008, 2009
CPD q 8 (finding Navy’s follow-on, sole source
award of three contracts to modernize
automated portions of the Aegis Combat System
and make the software commercial-off-the-shelf
(COTS) compatible promoted competition and
did not constitute a lack of advanced planning).

Concerns related to the amount of funds. 10 U.S.C.
§ 2304(f)(4)(A); FAR 6.301(c)(2). Cf. AATI ACL
Tech., Inc., B-258679.4, Nov. 28, 1995, 95-2 CPD §

243 (distinguishing the expiration of funds from the
unavailability of funds).

(a)

(b)

The contracting officer must solicit offers from
as many potential sources as is practicable under
the circumstances. FAR 6.301(d); Bausch &
Lomb, Inc., Comp. Gen. B-298444, Sept. 21,
2006, 2006 CPD 9 135 (rejecting sole source
award despite presence of unusual and
compelling urgency where agency failed to
consider other available sources that expressed
an interest); Kahn Indus., Inc., B-251777, May
3, 1993, 93-1 CPD q 356 (holding that it was
unreasonable to deliberately exclude a known
source simply because other agency personnel
failed to provide the source’s telephone
number).

If possible, the contracting officer should use
competitive procedures that promote full and
open competition.
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2. There are seven statutory exceptions to the requirement to provide for
full and open competition.

a.

Only One Responsible Source and No Other Supplies or
Services Will Satisfy Agency Requirements. 10 U.S.C. §

2304(c)(1);

41 U.S.C. § 3304(a)(1); FAR 6.302-1; DFARS 206.302-1;
AFARS 5106.302-1.

(1)

DOD, NASA, and the Coast Guard. The agency is not
required to provide for full and open competition if:

(a)

(b)

(©)

There is only one or a limited number of
responsible sources; and

No other supplies or services will satisfy the
agency’s requirements.

Smith and Wesson, Inc., B-400479, Nov., 20,
2008, 2008 CPD 4 215 (upholding the
rationality of the agency’s decision to purchase
Glock firearms for the Pakistani military as the
Pakistanis already had a logistics system to
support the weapons and supporting a new
firearm would be overly burdensome); Cubic
Defense Sys., Inc. v. United States, 45 Fed. Cl.
239 (1999); Metric Sys. Corp. v. United States,
42 Fed. Cl. 306 (1998); Datacom, Inc., Comp.
Gen. B-274175., Nov. 25, 1996, 96-2 CPD §
199; But see Lockheed Martin Sys.
Integration—Owego, Comp. Gen. B-287190.2,
May 25, 2001, 2001 CPD 9§ 110 (when an
agency relies on this exception, the agency must
give other sources “notice of its intentions, and
an opportunity to respond to the agency’s
requirements.” The agency must “adequately
apprise” prospective sources of its needs so that
those sources have a “meaningful opportunity to
demonstrate their ability” to satisfy the agency’s
needs. When the agency gave “misleading
guidance” which prejudiced the protestor, GAO
invalidated the sole source award); National
Aerospace Group, Inc., Comp. Gen. B-282843,
Aug. 30, 1999, 99-2 CPD 9 43 (sustaining
protest where the Defense Logistics Agency’s
documentation failed to show that only the
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)

€)

)

©)

specific product would satisfy the agency’s
need).

Other Agencies. The agency is not required to provide
for full and open competition if:

(a) There is only one responsible source; and

(b) No other supplies or services will satisfy the
agency’s requirements.

(©) Information Ventures, Inc., Comp. Gen. B-
246605, Mar. 23, 1992, 92-1 CPD 9 302.

Unsolicited, unique and innovate proposals may form
the basis for a sole source award. See FAR 6.302-
1(a)(2)(i). Butsee, DFARS 206.302-1.

Follow-On Contracts. Supplies (and highly specialized
services for the DOD, NASA, and Coast Guard, FAR
6.302-1(a)(2)(iii)) may be deemed available only from
the original source in follow-on contracts for the
continued development or production of a major
weapon system or highly specialized equipment,
including major components thereof, when it is likely
that award to any other source would result in:

(a) Substantial duplication of cost to the
Government that is not expected to be recovered
through competition, or

(b) Unacceptable delays in fulfilling agency
requirements. FAR 6.302-1(a)(2)(ii); Raytheon
Co. - Integrated Defense Sys., Comp. Gen. B-
400610, Dec. 22, 2008, 2009 CPD § 8
(upholding follow-on sole source award to
incumbent contractor of Aegis Combat System
because award to any other offeror would lead
to unacceptable delay).

Use in preference to the public interest exception. Do
not use if any other exception to full and open
competition applies. FAR 6.302-1(b). But see
Sikorsky Aircraft Corp, B-403471.3, Nov. 5, 2010,
2010 CPD 9 271 (finding agency decision to purchase
M-17 aircraft for the Afghani Army using FAR 6.302-7
over 6.302-1 reasonable and therefore unobjectionable).




(6)

Limitations. FAR 6.302-1(d).

(a)

(b)

Must be supported by a written justification and
approval (J&A). J&A must be posted on
fbo.gov, along with a synopsis (if required),
within 14 days after award, and remain up for
30 days. FAR 6.303 thru 6.305.

Must publish noticed required by FAR 5.201
and consider any bids, proposals, quotations, or
capability statements received.

Unusual or Compelling Urgency. 10 U.S.C. § 2304(a)(2);

41 U.S.C. § 3304(c)(2); FAR 6.302-2; DFARS 206.302-2;
AFARS 5106.302-2. An agency is not required to provide for
full and open competition if:

(D
)

€)

Its needs are of unusual and compelling urgency; and

The government will be seriously injured, financially or
otherwise, unless the agency can limit the number of
sources from which it solicits offers.

The DFARS Procedures, Guidance, and Information
(PGI) 206.302-2 provide circumstances under which
unusual and compelling urgency may be appropriate.
They include, but are not limited to:

(a)

(b)

(©)

(d)

Supplies, services or construction needed at
once because of fire, flood, explosion, or other
disaster.

Essential equipment or repair needed at once to—
(1) Comply with orders for a ship

(i1) Perform the operational mission of an
aircraft, or

(ii1))  Preclude impairment of launch
capabilities or mission performance of
missiles or missile support equipment.

Construction needed at once to preserve a
structure or its contents from damage.

Purchase requests citing an issue priority
designator under DOD 4140.1-R, DOD Materiel
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Management Regulation, of 4 or higher, or
citing “Electronic Warfare QRC Priority.”

4) Limitations.

(a)

(b)

(©)

Must be supported by a J&A which may be
made and approved after contract award. The
J&A must be published to fbo.gov within 30
days of contract award, and remain posted for
30 days. FAR 6.302-2(c)(1) and 6.305(b).

Agencies must request offers from as many
sources as practicable under the circumstances.
FAR 6.302-2(¢c)(2); Pegasus Global Strategic
Solutions, Inc., Comp. Gen. B-400422.3, Mar.
24,2009, 2009 CPD 4 73 (holding that although
the agency must request offers from as many as
sources as practicable, the agency may properly
not consider offers from those firms that it
reasonably believes cannot perform the work in
a combat environment); Bausch & Lomb, Inc.,
Comp. Gen. B-298444, Sept. 21, 2006, 2006
CPD 9 135 (sustaining protest where the agency
could not explain why there was not time to
open the competition to a limited number of
offerors on an expedited basis).

Period of Performance. FAR 6.302-2(d). For
acquisitions greater than the simplified
acquisition threshold, the period of

performance:
(1) May not exceed the time necessary:

a. To meet the unusual and
compelling requirements of the
work to be performed under the
contract; and

b. For the agency to enter into

another contract for the required
goods and services through the
use of competitive procedures.

(i)  May not exceed one year unless the head
of an agency entering into the contract
determines that exceptional
circumstances apply.
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)

(6)

Common situations. Camden Shipping Corp., B-
406171, B-406323, Feb. 27, 2012, 2012 CPD Y 76
(allowing a “bridge contract” where only the incumbent
could ensure uninterrupted operation of the vessel);
Pegasus Global Strategic Solutions, LLC, Comp. Gen.
B 400422.3, Mar. 24, 2009, 2009 CPD 9 73 (upholding
out-of-scope modification of counter improvised
explosive device electronic warfare system contract on
the basis of an unusual and compelling urgency); T-L-C
Sys., Comp. Gen. B-400269, Oct. 23, 2008, 2008 CPD
9 195 (finding that failure of fire alarm system justified
sole source award of contract limited to only those fire
alarms which malfunctioned); J&J Colombia Serv.,
Comp. Gen. B-299595.3, June 26, 2007, 2007 CPD
126 (upholding award of sole-source bridge contract
where award of a long-term contract was delayed by
litigation and agency reasonably determined that only
the incumbent contractor could perform the urgently
required services.

Common Problems. RBC Bearings, Inc., Comp. Gen.
B-401661, Oct. 27, 2009, 2009 CPD 9 207
(disapproving agency’s actions where an agency failure
to approve an alternative source caused the lack of
advanced planning and created the unusual and
compelling urgency); Bausch & Lomb, Inc., Comp.
Gen. B-298444, Sept. 21, 2006, 2006 CPD 9 135
(sustaining protest where the agency could not explain
why there was not time to open the competition to a
limited number of offerors on an expedited basis);
Signals and Sys., Inc., Comp. Gen. B-288107, Sept., 21,
2001, 2001 CPD 9168 (stating that an “urgency
justification cannot support the procurement of more
than the minimum quantity needed to satisfy the
immediate urgent requirement.” Since the Army did
not know how many items it needed to replace, the
Army also could not know what “minimum quantity” it
needed. Further, the Army made no reasonable effort
to discover how many items would have to be replaced.
Therefore, GAO sustained the protest that the Army
purchased more units than were necessary); National
Aerospace Group, Inc., Comp. Gen. B-282843, Aug.
30, 1999, 99-2 CPD 9 43 (finding that agency
documentation failed to show that need was of an
unusual and compelling urgency).
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Industrial Mobilization; Engineering, Developmental, or
Research Capability; or Expert Services. 10 U.S.C. §
2304(c)(3); 41 U.S.C.

§ 3304(a)(3); FAR 6.302-3; AFARS 5106.302-3. An agency is
not required to provide for full and open competition if it must
limit competition to:

(D

)

3)

4

Maintain facilities, producers, manufacturers, or
suppliers to furnish supplies or services in the event of a
national emergency or industrial mobilization.
Ridgeline Ind., Inc., B-402105, Jan. 7, 2010, 2010 CPD
9 22 (approving of DLA’s use of FAR 6.302-3 to
purchase tents from one vendor, who was one of only
six military specification tent vendors in the nation, to
ensure the companies continued viability).

To establish or maintain an essential engineering,
research or development capability to be provided by an
educational institution, nonprofit institution, or
federally funded research and development center, or

Acquire the services of an expert or neutral person for
any current or anticipated litigation or dispute. See
SEMCOR, Inc., B-279794, July 23, 1998, 98-2 CPD 9
43 (defining “expert”).

Limitations. Must be supported by a written J&A
posted to fbo.gov within 14 days of the award, and
remain for 30 days. FAR 6.302-3(c).

International Agreement. 10 U.S.C. § 2304(c)(4); 41 U.S.C.
§ 3304(a)(4); FAR 6.302-4. An agency is not required to
provide for full and open competition if it is precluded by:

(D

)

An international agreement or treaty (e.g., a status of
forces agreement (SOFA)); or

The written direction of a foreign government that will
reimburse the agency for its acquisition costs (e.g.,
pursuant to a Foreign Military Sales agreement). See
Electro Design Mfg., Inc., Comp. Gen. B-280953, Dec.
11, 1998, 98-2 CPD 9 142 (upholding agency’s
decision to combine system requirements into single
procurement at foreign customer’s request); Goddard
Indus., Inc., Comp. Gen. B-275643, Mar. 11, 1997, 97-
1 CPD 9 104 (involving the purchase for space parts at
the direction of the Republic of the Philippines);
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Pilkington Aerospace, Inc., Comp. Gen. B-260397,

June 19, 1995, 95-2 CPD q 122.

3) Limitations. Except for DOD, NASA, and the Coast
Guard, must be supported by a written J&A posted to
the GPE for 30 days. FAR 6.302-4(c). For DOD, the
head of the contracting activity must prepare a
document describing the terms of an agreement, treaty,
or written directions, such as a Letter of Offer and
Acceptance in a Foreign Military Sales case, that have
the effect of requiring the use of other than competitive
procedures. DFARS 206.302-4.

e. Authorized or required by statute. 10 U.S.C. § 2304(c)(5);
41 U.S.C. § 3304(a)(5); FAR 6.302-5; DFARS 206.302-5. An
agency is not required to provide for full and open competition

if’

(1) A statute authorizes or requires the agency to procure
the supplies or services from another agency or a
specified source’! See, e.g.,

(a)

(b)

(©

(d)

(e)

®

Federal Prison Industries (UNICOR) 18 U.S.C.
§ 4124; FAR Subpart 8.6;

Qualified Non-profit Agencies for the Blind or
other severally disabled. 41 U.S.C. §§ 46-48c;
FAR Subpart 8.7.

Government Printing and Binding. 44 U.S.C.
§§ 501-504, 1121; FAR Subpart 8.8.

Sole source awards under the 8(a) Program. 15
U.S.C. 637; FAR Subpart 19.8.

Sole source awards under the HUBZone Act of
1997. 15 U.S.C. 657a; FAR 19.1306.

Sole source awards under the Veterans Benefits
Act 0f2003. 15 U.S.C. 6571.

" DFARS 206.302-5 generally permits agencies to use this authority to acquire: (1) supplies and services from
military exchange stores outside the United States for use by Armed Forces stationed outside the United States
pursuant to 10 U.S.C. § 2424(a) but subject to the limitations of 10 U.S.C. § 2424(b); and (2) police, fire
protection, airfield operation, or other community services from local governments at certain military
installations that are being closed. However, DFARS 206.302-5 also limits the ability of agencies to use this
authority to award certain research and development contracts to colleges and universities.
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)

€)

)

The agency needs a brand name commercial item for
authorized resale by a commissary or similar facilities.
FAR 6.302-5(a)(2) and (c)(3).

Limitations: Contracts awarded using this authority
must be supported by a J&A posted to the GPE for 30
days except:

(a) Brand name commercial items for authorized
resale (e.g., commissary);

(b) Qualified Non-profit Agencies for the Blind or
other severally disabled. 41 U.S.C. §§ 46-48c;
FAR Subpart 8.7.

(©) Sole source awards under the 8(a) Program. 15
U.S.C. § 637; FAR Subpart 19.8. But see FAR
6.303-1(b) (requiring a J&A for sole source
procurements in excess of $20 million under the
8(a) program).

(d) Situations where a statute expressly requires the
procurement be made from a specified source.
If a statute only authorizes the procurement, a
J&A must be prepared. FAR 6.302-5(¢)(2).

Contingency Contracting Authorities. To bolster
operations in Iraq and Afghanistan, Congress created
statutory exceptions to the use of full and open
competition in certain well-defined circumstances.
These exceptions to competition do not fit neatly within
the FAR Part 6 framework, often intermixing set-asides
(FAR Subpart 6.2) with other than full and open
competition (FAR Subpart 6.3). Primary authorities
include:

(a) Iraq / Afghanistan First Program.

(1) Authority. National Defense
Authorization Act for Fiscal Year 2008,
Pub. L. No. 110-181, § 886, 122 Stat. 3,
266 (Jan. 28, 2008), codified at 10
U.S.C. § 2302 note. Implemented at
DFARS Subpart 225.7703.

(1))  Authorizes a preference or set-aside for
goods or services from Iraq or
Afghanistan as well as the use of other
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(b)

(iii)

(iv)

)

than competitive procedures to award a
contract to a particular source or sources
from Iraq or Afghanistan.

Requires written determinations as set
forth in DFARS 225.7703-2. A J&A is
not required. 225.7703-1(b).

See Kuwait Leaders Gen. Trading &
Contracting Co., Comp. Gen. B-
401015.2, May 21, 2009, 2009 CPD ¢
113 (finding that agency properly
excluded non-Iraqi business from a
competition).

But see National Defense Authorization
Act for Fiscal Year 2008, Pub. L. No.
110-181, § 892, 122 Stat. 3, 270,
codified at 10 U.S.C. § 2304 note
(requiring the use of full and open
competition for the acquisition of small
arms supplied to Iraq and Afghanistan).

Temporary Authority to Acquire Products and
Services Produced in Countries Along a Major
Route of Supply to Afghanistan.

(@)

(ii)

(iii)

(iv)

5-18

Authority. National Defense
Authorization Act for Fiscal Year 2010,
Pub. L. No. 111-84, § 801, 123 Stat.
2190, 2399-2400 (Oct. 28, 2009).
Implemented at DFARS 225.7704 and
225.7799.

Authorizes limiting competition to or
establishing a preference for products
and services that are from one or more
countries along a major route of supply
to Afghanistan.

Requires a written determination (as
opposed to a J&A.)

Covered counties include Georgia,
Kyrgyzstan, Pakistan, Armenia,
Azerbaijan, Kazakhstan, Tajikistan,
Uzbekistan, and. Turkmenistan



(v) Authority expires on October 27, 2012.

(vi)  This authority is in addition to the
authority for the Iraq / Afghanistan First
Program.

f. National Security. 10 U.S.C. § 2304(c)(6); 41 U.S.C. §
3304(a)(6); FAR 6.302-6. An agency is not required to provide
for full and open competition if disclosure of the government’s
needs would compromise national security (e.g., would violate
security requirements). However, the mere fact that an
acquisition is classified, or requires contractors to access
classified data to submit offers or perform the contract, does
not justify limiting competition. Contracts awarded under this
exception require a written Justification and Approval as
described in subpart 6.303. Agencies are still required to
request offers from as many potential sources as practicable
under the circumstances.

g. Public Interest. 10 U.S.C. § 2304(c)(7); 41 U.S.C.§
3304(a)(7); FAR 6.302-7; DFARS 206.302-7. An agency is
not required to provide for full and open competition if the
agency head determines that full and open competition is not in
the public interest.

(1) The agency head (i.e., the Secretary of Defense for all
defense agencies) must support the determination to use
this authority with a written D&F. The D&F must be
made on an individual basis, not a class basis.

(2) The agency must notify Congress at least 30 days
before contract award. Northrop Grumman Corp. v.
United States, 46 Fed. Cl. 622 (2000) (holding that
NASA'’s use of the public interest exception required
Congressional notice, and not Congressional consent).
See also Spherix, Inc. v. United States, 58 Fed. Cl. 351
(2003).

3) May not be used if any other authority in FAR 6.302
applies. But see, Sikorsky Aircraft Corp, B-403471.3,
Nov. 5, 2010, 2010 CPD 9 271 (finding agency
decision to purchase M-17 aircraft for the Afghani
Army using FAR 6.302-7 over 6.302-1 reasonable and
therefore unobjectionable).

The use of Other than Full and Open Competition requires written
documentation to explicitly state why one of the exceptions applies.
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Exceptions one (one source) through six (national interest) require
J&As for Other Than Full and Open Competition except as expressly
provided in FAR 6.302 and discussed supra in Section IL.E.2.(e) See
FAR 6.303; FAR 6.304; DFARS 206.303; DFARS 206.304; AFARS
5106.303; AFARS 5106.304. Exception seven (public interest)
requires a determination and finding as previously described supra in
Section ILE.2.g.

a. Basic Requirements. The contracting officer must prepare a
written justification, certify its accuracy and completeness, and
obtain all required approvals before negotiating or awarding a

contract using other than full and open competitive procedures.
FAR 6.303-1(a).

(1) Individual v. Class Justification. FAR 6.303-1(d);
AFARS 5106.303-1(c). The contracting officer must
prepare the justification on an individual basis for
contracts awarded pursuant to the “public interest”
exception (FAR 6.302-7). Otherwise, the contracting
officer may prepare the justification on either an
individual or class basis.

(2) Ex Post Facto Justification. FAR 6.303-1(e). The
contracting officer may prepare the written justification
within a reasonable time after contract award i_f:2

(a) The contract is awarded pursuant to the

“unusual and compelling urgency” exception
(FAR 6.302-2); and

(b) Preparing the written justification before award
would unreasonably delay the acquisition.

b. Contents. FAR 6.303-2; DFARS 206.303-2; AFARS
5106.303-2 and 5106.303-2-90.

(1)  Format. AFARS 5153.9005.

(2) The J&A should be a stand-alone document. FAR
6.303-2; Sabreliner Corp., Comp. Gen. B-288030, Sep.
13,2001, 2001 CPD 9 170 (holding that inaccuracies

? If the contract exceeds $85.5 million, the agency must forward the justification to the approval authority no
later than 7 calendar days after contract award. AFARS 5106.303-1(d).

? The format specified in AFARS 5153.9005 is mandatory for contract actions greater than $78.5 million. Note
that as of 1 May 2012, the AFARS has not been updated to reflect the statutorily required inflation adjustment
to $85.5 million.
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and inconsistencies in the J&A and between the J&A
and other documentation invalidated the sole source
award). But see, Argon ST, Inc, B-402908.2, Aug. 11,
2010, 2011CPD 9 4 (rejecting a challenge to a J&A
despite a clear error of fact, as the rest of the J&A
supports the use of 6.302-2).

(a) Each justification must contain sufficient
information to justify the use of the cited
exception. FAR 6.303-2(a).

(b) The J&A must document and adequately
address all relevant issues.

3) At a minimum, under FAR 6.303-2(b), the justification
must:

(a) Identify the agency, contracting activity, and
document;

(b) Describe the action being approved;

(c) Describe the required supplies or services and
state their estimated value;

(d) Identify the applicable statutory exception;

(e) Demonstrate why the proposed contractor’s
unique qualifications and/or the nature of the
acquisition requires the use of the cited
exception;

® Describe the efforts made to solicit offers from
as many potential sources as practicable,
including whether a notice was or will be
published as required by FAR Subpart 5.2, and
if not, which exception under FAR 5.202
applies;

(2) Include a contracting officer’s determination
that the anticipated cost to the government will
be fair and reasonable;

(h) Describe any market research conducted (see
FAR Part 10), or state why no market research
was conducted;
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(@)

W)

(k)

)

Include any other facts that justify the use of
other than full and open competitive procedures,
such as:

(1) An explanation of why the government
has not developed or made available
technical data packages, specifications,
engineering descriptions, statements of
work, or purchase descriptions suitable
for full and open competition, and a
description of any planned remedial
actions;

(11) An estimate of any duplicative cost to
the government and how the estimate
was derived if the cited exception is the
“sole source” follow-on contract
exception (FAR 6.302-1);

(ii1))  Data, estimated costs, or other rationale
to explain the nature and extent of the
potential injury to the government if the
cited exception is the “unusual and
compelling urgency” exception (FAR
6.302-2).*

List any sources that expressed an interest in the
acquisition in writing;’

State any actions the agency may take to remove
or overcome barriers to competition for future
acquisitions; and

Include a certification that the justification is
accurate and complete to the best of the
contracting officer’s knowledge and belief.
FAR 6.303-1(b); DFARS 206.303-1(b).

* The justification should include a description of the procurement history and the government’s plan to ensure
that the prime contractor obtains as much competition as possible at the subcontractor level in single source
acquisitions. AFARS 5153.9005.

> If applicable, state: “To date, no other sources have written to express an interest.” In sole source
acquisitions, if other sources expressed an interest, explain why the other sources were rejected. AFARS
5153.9005. See Centre Mfg. Co., Comp. Gen. B-255347.2, Mar. 2, 1994, 94-1 CPD q 162 (denying protest
where agency’s failure to list interested sources did not prejudice protester).
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4

Each justification must also include a certificate that
any supporting data provided by technical or
requirements personnel is accurate and complete to the
best of their knowledge and belief. FAR 6.303-2(b).

Approval. FAR 6.304(a); DFARS 206.304; AFARS 5106.304.

(1)

)

€)

The appropriate official must approve the justification
in writing.

Approving officials.

(a)

(b)

(©)

(d)

The approval official for proposed contract
actions not exceeding $650,000 is the
contracting officer.

The approval official for proposed contract
actions greater than $650,000, but not exceeding
$12,500,000, is normally the competition
advocate.

The approval official for proposed contract
actions greater than $12,500,000, but not
exceeding $62,500,000 (most agencies) or
$85,500,000 (DOD, NASA, Coast Guard) is the
head of the contracting activity or his designee.®

The approval official for proposed contract
actions greater than $62,500,000 (most
agencies) or $85,500,000 (DOD, NASA, Coast
Guard) is the agency’s senior procurement
executive.’

The justification for a contract awarded pursuant to the
“public interest” exception (FAR 6.302-7) is considered
approved when the D&F is signed. FAR 6.304(b).

% The designee must be a general officer, a flag officer, or in a grade above GS15. FAR 6.304(a)(3).

7 “Senior Procurement Executive” means: Under Secretary of Defense (Acquisition, Technology, and
Logistics); Assistant Secretary of the Army (Acquisition, Technology, and Logistics); Assistant Secretary of the
Navy (Research, Development and Acquisition); Assistant Secretary of the Air Force (Acquisition). DFARS
202.101. The directors of the defense agencies have been delegated authority to act as senior procurement
executives for their respective agencies. (The list of agencies is found in DFARS 202.101.) See also DFARS
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4) The agency must determine the appropriate approval
official for a class justification based on the total
estimated value of the class. FAR 6.304(c).

(%) The agency must include the estimated dollar value of
all options in determining the appropriate approval
level. FAR 6.304(d).

d. Requirement to Amend the Justification. AFARS 5106.303-1-
90. Prior to contract award, the contracting officer must
prepare an amended J&A if:

(1) An increase in the estimated dollar value of the contract
causes the agency to exceed the approval authority of
the previous approval official;

(2) A change in the agency’s competitive strategy further
reduces competition; or

3) A change in the agency’s requirements affects the basis
for the justification.

IHI. IMPLEMENTATION OF COMPETITION REQUIREMENTS

A. Competition Advocates. 41 U.S.C. § 1705; FAR Subpart 6.5; AFARS
Subpart 5106.5; U.S. Dep’t of Army, Reg. 715-31, Army Competition
Advocacy Program (9 Jun2 1989) [hereinafter AR 715-31].

1. Requirement. FAR 6.501; AFARS 5106.501. The head of each
agency must designate a competition advocate for the agency itself,
and for each procuring activity within the agency.® The designated
officer or employee must:

a. Not be the agency’s senior procurement executive;

b. Not be assigned duties or responsibilities that are inconsistent
with the duties and responsibilities of a competition advocate;
and

¥ The Assistant Secretary of the Army (Acquisition, Logistics and Technology) (ASA(ALT)) appoints the Army
Competition Advocate General. The Deputy Assistant Secretary of the Army for Procurement (SAAL-ZP) is
the Army Competition Advocate General (ACAG). The ACAG has delegated to HCAs the authority to appoint
the Special Competition Advocates (SCAs) at Army procuring activities and their alternates. This authority
shall not be redelegated. Designation of competition advocates at contracting offices subordinate to contracting
activities must depend on the nature of the contracting mission of the office, the volume of significant
contracting actions, the complexity of acquisition planning and other responsibilities of such local advocates.
Competition advocates may be appointed on a part-time basis. AFARS 5106.501.
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C. Be provided with whatever staff or assistance is necessary to
carry out the duties and responsibilities of a competition
advocate (e.g., specialists in engineering, technical operations,
contract administration, financial management, supply
management, and utilization of small business concerns).

2. Duties and Responsibilities. FAR 6.502. Competition advocates
generally must promote the acquisition of commercial items and the
use of full and open competition as well as challenge barriers to
competition. For example, competition advocates must challenge
unnecessarily restrictive statements of work, unnecessarily detailed
specifications, and unnecessarily burdensome contract clauses.

a. Agency Competition Advocate. FAR 6.502(b). The agency
competition advocates must:

(1) Review the agency’s contracting operations and
identify conditions or actions that unnecessarily restrict
the acquisition of commercial items and the use of full
and open competitive procedures;

(2) Prepare and submit an annual report to the agency
senior procurement executive; and

3) Recommend goals and plans for increasing
competition.

b. Special Competition Advocates. AFARS 5106.502; AR 715-
31, para. 1.13. In the Army, HCAs appoint Special
Competition Advocates at procuring activities. Their duties

include, but are not necessarily limited to, the duties set forth in
FAR 6.502 and AFARS 5106.502.

c. Local Competition Advocates. AFARS 5105.501; AR 715-31,
para. 1.14.

b (13

3. A competition advocate’s “review” of an agency’s procurement is not
a substitute for normal bid protest procedures. See Allied-Signal, Inc.,
Comp. Gen. B-243555, May 14, 1991, 91-1 CPD 9 468 (holding that a
contractor’s decision to pursue its protest with the agency’s
competition advocate did not toll the bid protest timeliness
requirements). But see Liebert Corp., Comp. Gen. B-232234.5, Apr.
29,1991, 91-1 CPD 9 413 (holding that a contractor’s reasonable
reliance on the competition advocate’s representations may extend the
time for filing a bid protest).

B. Acquisition Planning. 10 U.S.C. § 2305; 10 U.S.C. § 2377; 41 U.S.C. § 3306;
41 U.S.C. § 3307; FAR Part 7; DFARS Part 207.
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“Acquisition planning” is the process of coordinating and integrating
the efforts of the agency’s acquisition personnel through a
comprehensive plan that provides an overall strategy for managing the
acquisition and fulfilling the agency’s need in a timely and cost
effective manner. FAR 2.101.

Proper acquisition planning should include communications with
industry. See Memorandum from Office of Federal Procurement
Policy, “Myth-Busting”: Addressing Misconceptions To Improve
Communication With Industry During the Acquisition Process,
(February 2, 2011), available at
http://www.whitehouse.gov/sites/default/files/omb/procurement/memo
/Myth-Busting.pdf; Memorandum from Office of Federal Procurement
Policy, “Myth-Busting 2”’: Addressing Misconceptions To Improve
Communication With Industry During the Acquisition Process, (May
2,2012), available at
http://www.whitehouse.gov/sites/default/files/omb/procurement/memo
/myth-busting-2-addressing-misconceptions-and-further-improving-
communication-during-the-acquisition-process.pdf.

In accordance with FAR 7.102(a), agencies must perform acquisition
planning and conduct market research (see FAR Part 10) for all

acquisitions to promote (FAR 7.102(a)):

a. The acquisition of commercial or nondevelopmental items to
the maximum extent practicable (10 U.S.C. § 2377; 41 U.S.C.
§ 3307(d)); and

b. Full and open competition (or competition to the maximum
extent practicable). 10 U.S.C. § 2305(a)(1)(A); 41 U.S.C. §
3306(a)(1) ); 41 U.S.C. § 3307(b).

Agencies must integrate the efforts of all personnel for significant
aspects of the procurement in order to meet the Government’s needs in
the most effective, economical, and timely manner. FAR 7.102(b).

Acquisition planning should begin as soon as the agency identifies its
needs. Wherever possible, agency personnel should avoid issuing
requirements on an urgent basis, or with unrealistic delivery or
performance schedules, as these generally restrict competition and
increase prices. FAR 7.104.

Written acquisition plans are not required for every acquisition. FAR
7.103(d). However the DFARS requires a written acquisition plan for
(DFARS 207.103(d)(1)):

a. Development acquisitions (as defined in FAR 35.001—
Research and Development Contracting) when the total cost of
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all contracts for the acquisition program is estimated at $10
million or more;

b. Production and service acquisitions when the total cost of all

contracts for the acquisition program will be $50 million or
more for all years or $25 million or more for any fiscal year;

and
C. Other acquisitions that the agency considers appropriate.
d. The specific contents of a written acquisition plan will vary;

however, it must identify decision milestones and address all
the technical, business, management, and other significant
considerations that will control the acquisition. FAR 7.105;
DFARS 207.105. In general it addresses the acquisition
background (statement of need) and the plan of action.

C. Market Research. 10 U.S.C. § 2305; 10 U.S.C. § 2377; 41 U.S.C. §3306;
41 U.S.C. § 3307; FAR Part 10.

1.

“Market research” refers to the process of collecting and analyzing
information about the ability of the market to satisfy the agency’s
needs. FAR 2.101.

The process begins with a description of the Government’s needs
stated in terms sufficient to allow contracting personnel to conduct
market research. FAR 10.002(a).

When conducting market research, agencies should not request
potential sources to submit more than the minimum information
necessary. FAR 10.001(b)

Policy. FAR 10.001. Agencies must conduct market research
“appropriate to the circumstances” before:

a. Developing new requirements documents by the agency;

b. Soliciting offers for acquisitions with an estimated value that
exceeds the simplified acquisition threshold;

c. Soliciting offers for acquisitions with an estimated value
of less than the simplified acquisition threshold if adequate
information is not available and the circumstances justify the
cost;

d. Soliciting offers for acquisitions that could lead to a bundled
contract (15 U.S.C. § 644(e)(2));
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Awarding a task or delivery order under anindefinite-
delivery/indefinite-quantity (ID/IQ) contract (e.g., GWAC:s,
MAC:s) for a noncommercial item in excess of the simplified
acquisition threshold; and

On an ongoing basis, take advantage (to the maximum extent
practicable) of commercially available market research
methods in order to effectively identify the capabilities of small
businesses and new entrants into Federal contracting that are
available in the marketplace for meeting the requirements of
the agency in furtherance of-

(1) A contingency operation or defense against or recovery
from nuclear, biological, chemical, or radiological
attack; and

(2) Disaster relief to include debris removal, distribution of
supplies, reconstruction, and other disaster or
emergency relief activities.

Agencies must use the results of market research to determine:
(1) If sources exist to satisfy the agency’s needs;

(2) If commercial (or nondevelopmental) items are
available that meet (or could be modified to meet) the
agency’s needs;

3) The extent to which commercial (or nondevelopmental)
items can be incorporated at the component level;

(4) The practice(s) of firms engaged in producing,
distributing, and supporting commercial items;

(%) Ensure maximum practicable use of recovered materials
(see Subpart 23.4) and promote energy conservation
and efficiency;

(6) Whether bundling is necessary and justified (see
15 U.S.C. 644(e)(2); FAR 7.107); and

(7) Assess the availability of electronic and information
technology that meets all or part of the applicable
accessibility standards issued by the Architectural and
Transportation Barriers Compliance Board at 36 CFR
Part 1194 (see Subpart 39.2).
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Procedures. FAR 10.002. The extent of market research will vary, but
involves obtaining information specific to the item being acquired. It
should include:

J-

Whether the Government needs can be met by:

Items customarily available in the commercial marketplace.
Commercial Items that may be modified.

Items used exclusively for governmental purposes.

Customary practices regarding customizing, modifying, or
tailoring items to meet customer needs.

Customary practices for things like warranty, buyer financing,
discounts, contract type considering the nature and risk
associated with the requirement etc. under which commercial
sales of the product or services are made.

Requirements of any laws and regulations unique to the item
being acquired.

Availability of items that contain recovered materials and items
that are energy efficient.

Distribution and support capabilities of potential suppliers,
including alternative arrangements and cost estimates.

Size and status of potential sources.

Acceptable market research techniques include:

a.

Contacting knowledgeable government and/or industry
personnel;

Reviewing the results of market research for the same or
similar supplies or services;

Publishing formal requests for information;
Querying government data bases;

Participating in interactive, on-line communications with
government and/or industry personnel;

Obtaining source lists from other sources (e.g., contracting
activities, trade associations, etc.);
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g.
h.

1.

Reviewing catalogs and other product literature;
Conducting interchange meetings; and/or

Holding presolicitation conferences with potential offerors.

Developing Specifications. 10 U.S.C. § 2305; 41 U.S.C. § 3306(a); FAR Part
11; DFARS Part 211.

1.

Types of Specifications.

a.

d.

Design specifications. Specifications that set forth precise
measurements, tolerances, materials, in-process and finished
product tests, quality control measures, inspection
requirements, and other specific information. Ralph C. Nash et
al., The Government Contracts Reference Book 196 (3d Ed.
2007).

Performance specifications. Technical requirements that set
forth the operational characteristics of an item. They indicate
what the final product must be capable of accomplishing rather
than how the product is to be built or what its measurements,
tolerances, or other design characteristics must be. Ralph C.
Nash et al., The Government Contracts Reference Book 432
(3d Ed. 2007).

Purchase descriptions. A description of the essential physical
characteristics and functions required to meet the government’s
requirements. Ralph C. Nash et al, The Government Contracts
Reference Book 468 (3d Ed. 2007). E.g., Brand Name or
Equal Purchase Description identifies a product by its brand
name and model or part number or other appropriate
nomenclature by which it is offered for sale and permits offers
on products essentially equal to the specified brand name
product. FAR 11.104

Mixed specifications.

Policy. Agencies are required to develop specifications that (FAR
11.002(a)):

a.
b.

C.

Permit full and open competition;
State the agency’s minimum needs; and

Only include restrictive provisions or conditions to the extent
they satisfy the agency’s needs or are authorized by law. See
10 USC § 2305(a)(1)(B). See, e.g., Cryo Technologies, B-
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406003, Jan. 18,2012, 2012 CPD 9 29 (holding the solicitation
requirement to be reasonably necessary to meet the agency’s
needs); CESC Skyline, LLC, Comp. Gen. B-402520, May 3,
2010,2010 CPD 9 101 (rejecting protestor’s contention that
accelerated occupancy deadlines for leased space in a
solicitation was unduly restrictive of competition).

To the maximum extent practicable, acquisition officials shall:

(1) State requirements for supplies and services in terms of
functions to be performed, performance required; or
essential physical characteristics.

(2) Define requirements in terms that encourage offerors to
supply commercial and non-developmental items.

3. Compliance with statutory and regulatory competition policy.

a.

b.

Specifications must provide a common basis for competition.

Competitors must be able to price the same requirement. See
Deknatel Div., Pfizer Hosp. Prod. Grp., Inc., Comp. Gen. B-
243408, July 29, 1991, 91-2 CPD 9 97 (finding that the agency
violated the FAR by failing to provide the same specification to
all offerors); see also Valenzuela Eng’g, Inc., Comp. Gen. B-
277979, Jan. 26, 1998, 98-1 CPD 9 51 (chastising the Army
because its “impermissibly broad” statement of work failed to
give potential offerors reasonable notice of the scope of the
proposed contract).

4. Common Pre-Award Problems Relating to Specifications.

a.

Brand Name or Equal Purchase Descriptions.

(1) While the use of performance specifications is preferred
to encourage offerors to propose innovative solutions,
the use of brand name or equal purchase descriptions
may be advantageous under certain circumstances.

FAR 11.104(a).

(2) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general
description of those salient physical, functional, or
performance characteristics of the brand name item that
an "equal" item must meet to be acceptable for award.
Use brand name or equal descriptions when the salient
characteristics are firm requirements. FAR 11.104(b).
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3) Failure of a solicitation to list an item’s salient
characteristics improperly restricts competition by
precluding potential offerors of equal products from
determining what characteristics are considered
essential for its item to be accepted, and cancellation of
the solicitation is required. California Industrial
Facilities Resources, Inc., d/b/a CAMSS Shelters, B-
403391.3, Mar., 21,2011, 2011 CPD 9§ 71; Critical
Process Filtration, Inc.,Comp. Gen. B-400750, Jan. 22,
2009, 2009 CPD q 25; T-L-C Sys, Comp. Gen. B-
227470, Sept. 21, 1987, 87-2 CPD 4 283. But see
MediaNow., Inc, B-405067, Jun. 28, 2011, 2011 CPD 4
133 (upholding a rejection of “equal” products when
ther “equal” did not meet all of the salient
characteristics).

(4) November 28, 2007 and December 19, 2007
memoranda from the Office of Federal Procurement
Policy restricting the use of “brand name or equal”
unless advantageous or necessary to meet agency needs.

Items Peculiar to one Manufacturer. Agency requirements
shall not be written so as to require a particular brand-name,
product, or a feature of a product, peculiar to one manufacturer,
thereby precluding consideration of a product manufactured by
another company, unless --

(1) The particular brand name, product, or feature is
essential to the Government's requirements, and market
research indicates other companies' similar products, or
products lacking the particular feature, do not meet, or
cannot be modified to meet, the agency's needs;

(2) The authority to contract without providing for full and
open competition is supported by the required
justifications and approvals (see 6.302-1); and

3) The basis for not providing for maximum practicable
competition is documented in the file when the
acquisition is awarded using simplified acquisition
procedures. FAR 11.105.

Unduly Restrictive Specifications.
(1) Specifications must promote full and open competition.

Agencies may only include restrictive provisions to
meet their minimum needs. 10 U.S.C § 2305(a)(1)(B);
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)

41 U.S.C. § 3306(a)(2)(B). See Bristol Group, Inc.-
Union Station Venture, Comp. Gen B-298110, Jun. 2,
2006, 2006 CPD 9 89 (finding a requirement that office
space be within 2500 walkable linear feet of amenities
was reasonable given the employees only had 30
minutes for lunch); and Paramount Group, Inc., Comp.
Gen. B-298082, Jun. 15, 2006, 2006 CPD 9 98
(requirement for preexisting individual offices to be
torn down to create a large open spaced office for the
agency to configure its offices reasonable given that it
provided the agency flexibility and it allowed the
agency to more easily compare the offers).

Common examples of restrictive specifications:

(a) Specifications written around a specific product.
MadahCom, Inc., Comp. Gen. B-298277, Aug.
7,2006, 2006 CPD 4 119 (declaring a
requirement for APCO 25 standard for radio
transmissions as unduly restrictive for a mass
notification system since they agency was
unable to articulate how the requirement was
reasonably related to the system); Ressler
Assoc., Comp. Gen. B-244110, Sept. 9, 1991,
91-2 CPD 9] 230.

(b) Geographical restrictions that limit competition
to a single source and do not further a federal
policy. But see, e.g., Marlen C. Robb & Son
Boatyard & Marina, Inc., Comp. Gen. B-
256316, June 6, 1994, 94-1 CPD 9 351 (denying
the protest and providing “an agency properly
may restrict a procurement to offerors within a
specified area if the restriction is reasonably
necessary for the agency to meet its needs. The
determination of the proper scope of a
geographic restriction is a matter of the
agency’s judgment which we will review in
order to assure that it has a reasonable basis.”);
and H & F Enters., Comp. Gen. B-251581.2,
July 13, 1993, 93-2 CPD ¢ 16.

(c) Specifications that exceed the agency’s
minimum needs. Total Health Resources, B-
403209, Oct. 4, 2010, 2010 CPD 4 226 (citing
the failure to explain the requirement that the
prime contractor, and not a subcontractor, must
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(d)

(e)

possess the requisite counseling experience).
But see, Northwest Airport Management, LP, B-
404098.2, Jan. 5,2011, 2011 CPD q 1 (finding
the agency reasonably supported the
requirement and the basis for the protest was
mere disagreement with the agency’s judgment).

Requiring approval by a testing laboratory (e.g.,
Underwriters Laboratory (UL)) without
recognizing equivalents. HazStor Co., Comp.
Gen. B-251248, Mar. 18, 1993, 93-1 CPD 4
242. But see G.H. Harlow Co., Comp. Gen. B-
254839, Jan 21, 1994, 94-1 CPD 9 29
(upholding requirement for approval by testing
laboratory for fire alarm and computer-aided
dispatch system).

Improperly bundled specifications. Vantex
Serv. Corp., Comp. Gen. B-290415, Aug. 15,
2002, 2002 CPD 9§ 131; EDP Enterprises, Inc.,
Comp. Gen. B-284533.6, May 19, 2003, 2003
CPD 9 93 (bundling food services, with the
“unrelated base, vehicle and aircraft
maintenance services,” restricted competition;
because the agency bundled the requirements
for administrative convenience, the specification
violated the CICA). But see AirTrak Travel,
Comp. Gen. B-292101, June 30, 2003, 2003
CPD 4 117; and USA Info. Sys., Inc., Comp.
Gen. B-291417, Dec. 30, 2002, 2002 CPD 9 224
(denying in both decisions allegations that
bundled specifications violated CICA, because
the agencies convinced GAO that mission-
related reasons justified bundling requirements).

Ambiguous Specifications.

(1)

Specifications or purchase descriptions that are subject
to two or more reasonable interpretations are
ambiguous and require the amendment or cancellation
of the solicitation. CWTSatoTravel, B-404479.2, Apr.
22,2011,2011 CPD 9 87 (stating a contracting agency
must provide offerors with sufficient detail in a
solicitation to enable them to compete intelligently and
on a relatively equal basis); and Arora Group, Inc.,
Comp. Gen. B-288127, Sep. 14, 2001, 2001 CPD
154. There is no requirement that a competition be
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based on specifications drafted in such detail as to
eliminate completely any risk or remove every
uncertainty from the mind of every prospective offeror.
RMS Indus., B-248678, Aug. 14, 1992, 92-2 CPD 109.

Issues raised by ambiguous (defective) specifications:
(a) Adequacy of competition.
(b) Contract interpretation.

(©) Constructive change.

E. Publicizing Contract Actions. 41 U.S.C. § 1708; FAR Part 5; DFARS

Subpart 205.
1.

Policy. FAR 5.002. Publicizing contract actions increases
competition. FAR 5.002(a). But see Interproperty Investments, Inc.,
Comp. Gen. B-281600, Mar. 8, 1999, 99-1 CPD ¢ 55 (holding that an
agency’s diligent good-faith effort to comply with publicizing
requirements was sufficient); and Aluminum Specialties, Inc. t/a
Hercules Fence Co., Comp. Gen. B-281024, Nov. 20, 1998, 98-2 CPD

9 116 (holding that there was no requirement for the agency to exceed
publicizing requirements, even if it had done so in the past).

Methods of Disseminating Information. FAR 5.101.

a.

Governmentwide Point of Entry (GPE). Federal Business
Opportunities (fbo.gov) is a computer based bulletin that
allows governmental agencies to publicize procurement
requirements. All agencies must use fbo.gov as the single
electronic portal to publicize government-wide procurements
greater than $25,000, including synopses of proposed contract
actions, solicitations, and associated information.

(D

)

Contracting officers must synopsize proposed contract
actions expected to exceed $25,000 on fbo.gov unless:

(a) The contracting officer determines that one or
more of the fourteen exceptions set forth in FAR
5.202 applies (e.g., national security, urgency,
etc.).

(b) The head of the agency determines that advance
notice is inappropriate or unreasonable.

Contracting officers must wait at least:
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(a) 15 days after synopsizing the proposed contract
action to issue the solicitation; and

(b) if the proposed action is expected to exceed the
simplified acquisition threshold, 30 days after
issuing the solicitation to open bids or receive
initial proposals. FAR 5.203.

3) Commercial Item Acquisitions

(a) CO may establish a shorter period for issuance
of the solicitation or use the combined synopsis
and solicitation procedure. FAR 5.203(a).

(b) CO must establish a reasonable opportunity to
respond (rather than the 30 days required for
non-commercial items above the simplified
acquisition threshold). FAR 5.203(b).

(4) The decision not to synopsize a contract action must be
proper when the solicitation is issued. American
Kleaner Mfg. Co., Comp. Gen. B-243901.2, Sept. 10,
1991, 91-2 CPD q 235.

(5) If the agency fails to synopsize (or improperly
synopsizes) a contract action, the agency may be
required to cancel the solicitation. TMI Mngt Sys.,
Inc., Comp. Gen. B-401530, Sept. 28, 2009, 2009 CPD
9 191 (determining that agency’s misclassification of
procurement under the tbo.gov miscellaneous product
code deprived the protester of an opportunity to respond
to the classification and was inconsistent with the
agency’s obligation to use reasonable methods to obtain
full and open competition); Sunrise Int’l Grp., Comp.
Gen. B-252892.3, Sept. 14, 1993, 93-2 CPD 9 160; and
RII, Comp. Gen. B-251436, Mar. 10, 1993, 93-1 CPD §
223. But see Kendall Healthcare Prods. Co., Comp.
Gen. B-289381, February 19, 2002, 2002 CPD 9 42
(mis-classifying procurement in CBD did not deny
protestor opportunity to compete).

b. Posting. FAR 5.101(a)(2).

(1) Contracting officers must display proposed contract
actions expected to fall between $15,000 and $25,000
in a public place.
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(2) The term “public place” includes electronic means of
posting information, such as electronic bulletin boards.

3) Contracting officers must display proposed contract
actions for 10 days or until bids/offers are opened,
whichever is later, beginning no later than the date the
agency issues the solicitation.

4) Contracting officers are not required to display
proposed contract actions in a public place if the
exceptions set forth in FAR 5.202(a)(1), (a)(4) through
(a)(9), or (a)(11) apply, or the agency uses an oral
solicitation.

Handouts, announcements, and paid advertising. FAR
5.101(b).

Solicitation Mailing Lists (Bidders Lists). Prior to 25 August
2003, the FAR required contracting officers to establish
solicitation mailing lists to ensure access to adequate sources of
supplies and services. The Civilian Agency Acquisition
Council and Defense Acquisition Regulations Council
eliminated the Standard Form 129 (SF 129), Solicitation
Mailing List effective 25 August 2003. The Central Contract
Registry, “a centrally located, searchable database, accessible
via the Internet,” is a contracting officer’s “tool of choice for
developing, maintaining, and providing sources for future
procurements.” Fbo.gov, “through its interested vendors list,
has the capability to generate a list of vendors who are
interested in a specific solicitation.” Elimination of the
Standard Form 129, Solicitation Mailing List Application, 68
Fed. Reg. 43,855 (July 24, 2003).

IV. WHEN FAR PART 6 DOES NOT APPLY

A.

The provisions of FAR Part 6 do not apply to certain types of procurements.
FAR 6.001. The FAR provisions that govern these types of procurements set
forth the applicable competition requirements:

1. Simplified acquisitions.

a.

Acquisitions made using simplified acquisition procedures are
exempt from the competition requirements of FAR Part 6.
FAR 6.001(a); FAR Part 13. FAR Part 13 details the reduced
competition requirements applicable to simplified acquisitions,
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to include the limited determinations the contracting officer
must make to solicit from a single source. FAR 13.106-1(b).

An agency may neither improperly fragment its requirements
in order to use simplified acquisition procedures nor may it use
simplified acquisition procedures for requirements that should
reasonably be valued above the simplified acquisition threshold
to avoid the requirement for full and open competition.

Critical Process Filtration, Inc., Comp. Gen. B-400750, Jan. 22,
2009, 2009 CPD 9 25.

Contracts awarded using contracting procedures (other than those
addressed in FAR Part 6) authorized by statute. FAR 6.001(b).

a.

For example, personal service contracts for health care, as
authorized by 10 U.S.C. § 1091, fall within this exception. See
DFARS 206.001(b) and 237.104(b)(ii).

This specific exemption does not address 18 U.S.C. §§ 4121-
4128 and FAR Subpart 8.6 (acquisitions from Federal Prison
Industries); 41 U.S.C. § 259(b)(3) and FAR Subpart 8.4
(Federal Supply Schedules); or 41 U.S.C. §§ 46-48c and FAR
Subpart 8.7 (acquisitions from nonprofit agencies employing
people who are blind or severely disabled), which were
discussed in Section IL.E.2.(e) of this deskbook.

Contract modifications within the scope and under the terms of an
existing contract, to include the exercise of priced options that were
evaluated as part of the initial competition. FAR 6.001(c) and
17.207(%).

a.

Rationale. The existing contract against which a modification
is made was awarded in accordance with FAR Part 6. Since an
in-scope modification lies within the scope and terms of the
existing contract, it is not again subject to FAR Part 6.
Overseas Lease Group, Inc., Comp. Gen. B-402111, Jan. 19,
2010, 2010 CPD 9 34 (finding that a lease for non-tactical and
up-armored vehicles included within its terms unarmored
vehicles and stating that contract modifications are beyond
GAQ’s bid protest jurisdiction unless the modification is
outside the scope of the original contract). See also AT&T
Communications, Inc. v. Wiltel, Inc., 1 F.3d 1201 (Fed. Cir.
1993) (holding that a modification adding T3 circuits was
within the scope of a comprehensive contract for
telecommunication services; reversing G.S.A. Board of
Contract Appeals decision granting the protest).
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Out-of-Scope Modifications. Contract modifications beyond
the scope of an existing contract must be awarded in
accordance with FAR Part 6. DynCorp Int’l, LLC, B-402349,
Mar. 15, 2010, 2010 CPD 9 39 (holding task order for general
law enforcement and counter insurgency training improperly
exceeded the scope of a counter drug task order contract);
Pegasus Global Strategic Solutions, Inc., Comp. Gen. B-
400422.3, Mar. 24, 2009, 2009 CPD q 73 (approving FAR Part
6 sole source, out-of-scope modification to an existing contract
on the basis of an unusual and compelling urgency following
agency’s prior failed attempt to characterize the modification
as an in-scope change to the existing contract).

(1) Options.

(a) To fall within this exception to FAR Part 6,
options must have been evaluated as part of the
initial competition and be exercisable at an
amount specified in or reasonably determinable
from the terms of the basic contract. FAR
6.001(c) and 17.207(f); see Magnum Opus
Techs., Inc. v. United States, 94 Fed.Cl. 512
(2010) (enjoining Air Force from exercising
future options under multiple award ID/IQ
contract and directing a future competition
under FAR Part 6 where “not to exceed pricing”
was removed from options after contract award
resulting in an undeterminable price for the
options in violation of FAR 17.207(f)).

(b) If the option was not evaluated as part of the
initial competition, to include an option to
extend services under FAR Clause 52.217-8,
then exercise of the option is subject to the
competition requirements of FAR Part 6 as
opposed to the more limited determinations
contained in FAR 17.207. See Major
Contracting Serv., Inc., Comp. Gen. B-401472,
Sept. 14, 2009, 2009 CPD 4] 170, aff’d upon
reconsideration Dep’t of Army—
Reconsideration, Comp. Gen. B-401472.2, Dec.
7, 2009, 2009 CPD q 250 (determining that an
unpriced option to extend services under FAR
Clause 52.217-8 was not evaluated as part of the
initial competition and therefore was subject to
the competition requirements of FAR Part 6).
For a discussion of the determinations required
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before exercise of a properly evaluated option,
see FAR 17.207; Nutriom, LLC, Comp. Gen. B-
402511, May 11, 2010, 2010 WL 1915264.

Orders placed under requirements, definite-quantity contracts, and
indefinite quantity contracts, and orders placed against task order and
delivery order contracts entered into pursuant to FAR 16.5.

a.

Requirement and definite quantity contracts. FAR 6.001(d);
FAR 16.502 to 16.503.

Orders placed under indefinite quantity contracts that were
entered into pursuant to FAR Part 6 when:

(1) The contract was awarded under FAR 6.1 (Full and
Open Competition) or 6.2 (Full and Open Competition
After Exclusion of Sources) and all responsible sources
were realistically permitted to compete for the
requirements contained in the order; or

(2) The contract was awarded under FAR 6.3 (Other than
Full and Open Competition) and the required
justification adequately covers the requirements
contained in the order. FAR 6.001(¢); FAR 16.504.

Orders placed against task order and delivery order contracts
entered into pursuant to FAR 16.5. Note that while not subject
to FAR Part 6, orders placed under multiple award contracts
(or MACs) pursuant to FAR Subpart 16.5 have some
competition-like requirements based upon the dollar amount of
the order. These competition-like requirements are referred to
as a “fair opportunity to be considered.”

(1)  Orders over $3,000 up to $150,000 require the
contracting officer to provide each awardee a relatively
minimal “fair opportunity to be considered.” See FAR
16.505(b)(1)(1).

(2) Fair opportunity procedures for orders exceeding
$150,000 up to $5 million placed by or on behalf of
DOD (except architecture engineering services — see
FAR Subpart 36.6) require the placement of orders on a
“competitive basis.” FAR 16.505(b)(1)(iii); DFARS
216.505-70(b). This means that the contracting officer
shall provide fair notice of intent to make the purchase,
including a description of the supplies or services and
the basis on which the contracting officer will make the
selection, and afford all contractors responding to the
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notice a fair opportunity to submit an offer and have
that offer fairly considered. FAR 16.505(b)(1)(ii1)(B);
DFARS 216.505-70.

3) Fair Opportunity procedures for orders exceeding
$5,000,000 include “Enhanced Competition” under
FAR 16.505(b)(1)(iv):

(a) A notice of the task or delivery order that
includes a clear statement of the agency’s
requirement;

(b) A reasonable period of time to provide a
proposal in response to the notice;

(©) Disclosure of the significant factors and
subfactors, including cost and price, that the
agency expects to consider in evaluating such
proposals and their relative importance;

(d) In the case of an award that is to be made on a
best value basis, a written statement
documenting the basis for the award and the
relative importance of quality and price or cost
factors; and

(e) An opportunity for a post-award debriefing.
FAR 16.505(b)(1)(iii).

(4) FAR 16.505(b)(2) exceptions to the fair opportunity
standard include:

(a) Urgency;

(b) Only one awardee capable of providing the
requirement;

() Efficiency or logical follow on;
(d) Necessary to achieve the minimum guarantee;

(e) For greater than simplified acquisition
threshold, a statute expressly authorizes or
requires a specific source;

) Contracting officers, at their discretion, set aside

an order for a small business concern identified
in FAR 19.000(a)(3).
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(2) Exceptions are properly justified under FAR
16.505(b)(2)(i1).

Rationale. The overarching contract against which the task or
delivery order is placed was subject to a FAR Part 6
competition. Since the future issuance of a task and delivery
order was necessarily evaluated as part of the original
competition, the issuance is not subject to a second round of
competition (except as noted above for MACs).

(1) If an order increases the scope, period, or maximum
value of the contract under which the order is issued,
then the order is subject to FAR Part 6. See FAR
16.505a(9)(1)(A); Datamill, Inc. v. United States, 91
Fed. Cl. 740 (Mar. 23, 2010); DynCorp Int’l LLC,
Comp. Gen. B-402349, Mar. 15, 2010, 2010 CPD 9§ 59.

(2) Note that GAO now has protest jurisdiction over any
order valued in excess of $10 million place against a
contract, in addition to the scope-based jurisdiction
referenced in subparagraph (1) immediately above. See
Ike Skelton National Defense Authorization Act for
Fiscal Year 2011, Pub. L. No. 111-383 § 825; FAR
16.505(a)(9)(i)(B), National Defense Authorization Act
for Fiscal Year 2012, Pub. L. No. 112-81 § 813. Both
extensions are set to sunset September 30, 2016.

Federal Supply Schedule (FSS). Directed and managed by the
General Services Administration (GSA), the FSS or Multiple
Award Schedule (MAS) Program consists of numerous
indefinite delivery contracts to provide supplies and services at
stated prices for a given period of time. FAR 8.402. Agencies
obtain goods and services by placing orders with a schedule
contractor utilizing the procedures set forth in FAR Subpart
8.4. Orders placed under the Federal Supply Schedules,
utilizing the procedures provided at FAR Suppart 8.4, are
considered to be issued using full and open competition. FAR
6.102(d)(3); FAR 8.404(a).

B. The provisions of FAR Part 6 do not apply to reprocurement contracts. FAR

49.402-6.

1.

When supplies or services are still required after termination, the
contracting officer shall repurchase the same or similar supplies or
services at a reasonable price and against the contractor’s account as
soon as practicable.
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V.

2. If the repurchase quantity is less than or equal to the terminated
quantity, the contracting officer can use any acquisition method the
contracting officer deems appropriate; however, the contracting officer
must obtain competition to the maximum extent practicable.

a. The GAO will review the reasonableness of an agency’s
acquisition method against the standard specified in FAR
49.402-6(b). See Derm-Buro, Inc., B- 400558, Dec. 11, 2008,
2008 CPD 9 226 (“[T]he statutes and regulations governing
federal procurements are not strictly applicable to
reprocurements of defaulted requirements.”).

b. If there is a relatively short period of time between the original
competition and the termination for default, it is reasonable to
award the subsequent contract to the second or third lowest
offeror of the original solicitation at its original price.
Vereinigte Gebdudereinigungsgesellschaft, Comp. Gen. B-
280805, Nov. 23, 1998, 98-2 CPD 9 117 (holding that an
agency could modify the contract requirements in its
reprocurement without resolicitation); Bud Mahas Constr., B-
235269, Aug 21, 1989, 89-2 CPD q 160 (allowing the agency,
on reprocurement after T4D to change from a small business
set aside to unrestricted).

3. If the repurchase quantity is greater than the terminated quantity, the
contracting officer must treat the entire quantity as a new acquisition
subject to the normal competition requirements.

4. Contracting officers may, but are not required to, solicit the defaulted
contractor. Colonial Press Int’l, Inc., B-403632, Oct. 18, 2010, 2010
CPD 9 241 (holding that the agency may properly exclude a defaulted
contractor from a reprocurement regardless of whether the T4D is
under challenge).

C. The Competition in Contracting Act (and therefore FAR Part 6) does not
apply to all federal agencies. CICA does not apply to the U.S. Postal Service,
United States v. Elec. Data Sys. Fed. Corp., 857 F.2d 1444, 1446 (Fed. Cir.
1988), or to the Federal Aviation Administration, 49 U.S.C. 40110(d).

CONCLUSION
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CHAPTER 6

TYPES OF CONTRACTS

I. OBJECTIVES

Following this block of instruction, the student should:

1. Understand the common contract types by structure.

2. Know the factors that a contracting officer must consider in selecting a

contract type.

3. Understand the fundamental differences between fixed-price and

cost-reimbursement contracts.

4. Recognize a CPPC contract and understand it is a prohibited contract

type.

II. GENERAL INFORMATION

A.

Why Types? A wide selection of contract types is available to the
government in order to provide needed flexibility in acquiring the large
variety and volume of supplies and services required by agencies. FAR
16.101(a). Contract types vary according to:

1. The degree and timing of the responsibility assumed by the contractor
for the costs of performance; FAR 16.101(a)(1) and

2. The amount and nature of the profit incentive offered to the contractor

for achieving or exceeding specified standards or goals. FAR
16.101(a)(2).

Categories. Contract Types can be categorized by Structure and also by Price.
When categorized by structure, there are basic contracts with or without
option years, indefinite delivery contract structures, letter contracts and basic
ordering or purchasing agreements (covered in the simplified acquisition
instruction). When categorized by price, there are two basic types of
contracts: Fixed-Price Contract Types and Cost Reimbursement Contract
Types. FAR 16.101(b). The selection of contract type’s price structure will
allocate risk to either the government or the contractor. Firm fixed price
contracts allocate to the contractor the full responsibility for the performance
costs and resulting profit (or loss). Cost contracts allocate minimal
responsibility to the contractor to control costs. For more discussion, see
figure 10 and the discussion on selection of contract types.
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C. Disputes. In determining which type of contract was entered into by the
parties, the court is not bound by the name or label given to a contract.
Rather, it must look beyond the first page of the contract to determine what
were the legal rights for which the parties bargained, and only then
characterize the contract. Crown Laundry & Dry Cleaners, Inc. v. United
States, 29 Fed. CI. 506, 515 (1993).

III. CONTRACT TYPES - CATEGORIZED BY STRUCTURE.

A. Base Contract + Option Periods.

Base Contract Option 1l Option 2 Option 3 Option4

1. Base Contract. Most contracts are awarded with a base contract period
and one or more option periods. A common structure is a one fiscal
year base contract with four one-fiscal-year options where each option
may be unilaterally exercised at the government’s option during a
specified period of time.

2. Definition of an Option. FAR 17.201. A unilateral right in a contract
by which, for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or may elect to
extend the term of the contract.

3. Total Contract Period.

a. Generally, a contract, including all options, may not exceed
five years. See FAR 17.204(e). See also 10 U.S.C. § 2306b
and FAR Subpart 17.1 (limiting multi-year contracts); 10
U.S.C. § 2306¢ and FAR 17.204(e) (limiting certain service
Ks); 41 U.S.C. § 353(d) and FAR 22.1002-1 (limiting contracts
falling under the SCA to 5 years in length); see also Delco
Elec. Corp., B-244559, Oct. 29, 1991, 91-2 CPD 9 391 (use of
options with delivery dates seven and half years later does not
violate FAR 17.204(e), because the five year limit applies to
five years’ requirements in a supply contract); Freightliner,
ASBCA No. 42982, 94-1 BCA 26,538 (option valid if
exercised within five years of award).

b. Variable option periods do not restrict competition. Madison
Servs., Inc., B-278962, Apr. 17, 1998, 98-1 CPD q 113
(Navy’s option clause that allowed the Navy to vary the length
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of the option period from one to twelve months did not unduly
restrict competition).

The contract shall state the period within which the option may
be exercised. The period may extend beyond the contract
completion date for service contracts. The contract shall
specify limits on the purchase of additional supplies or
services, or the overall duration of the term of the contract.

Use of Options. FAR 17.202.

(1) The Government can use options in contracts awarded
under sealed bidding and negotiated procedures when
in the Government’s interest.

2) Inclusion of an option is normally not in the
Government’s interest when:

(a) The foreseeable requirements involve:
(1) Minimum economic quantities; and

(i1) Delivery requirements far enough into
the future to permit competitive
acquisition, production, and delivery.

(b) An indefinite quantity or requirements contract
would be more appropriate than a contract with
options. However, this does not preclude the
use of an ID/IQ or requirements contract with
options.

3) The contracting officer shall not employ options if:

(a) The contractor will incur undue risks; e.g., the
price or availability of necessary materials or
labor is not reasonably foreseeable;

(b) Market prices for the supplies or services
involved are likely to change substantially; or

(¢) The option represents known firm requirements
for which funds are available unless—

(1) The basic quantity is a learning or
testing quantity; and
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(i1) Competition for the option is
impracticable once the initial contract is
awarded.

e. Evaluation of options. Normally offers for option quantities or
periods are included in the solicitation and evaluated when
awarding the basic contract. FAR 17.206(a). The total price of
the contract includes all the option periods.

(1

2

If the option was not evaluated during the basic
contract, it may not be exercised without an approved
exception to full and open competition under the CICA.
See Major Contracting Services, Inc., Comp. Gen. B-
401472, Sept. 14, 2009.

An agency may only exclude options from evaluation if
it would not be in the best interest of the government
and this determination is approved at a level above the
contracting officer. FAR 17.206(b).

f. Contract Extensions.

(M

2

If an option is not evaluated as part of the initial
competition, exercise of the option amounts to a
“contract extension beyond the scope of the contract,
and therefore effectively constitutes a new
procurement” which is subject to the CICA’s
competition requirements. Major Contracting Services,
Inc, B-401472, 14 Sept 2009.

“Bridge Contracts.” Often a “bridge” contract involves
a contract extension for a period of time while a follow-
on contract is being competed. These “bridge”
contracts are subject to CICA’s competition
requirements. By statute, failure to adequately plan for
a procurement in advance is not a proper justification
for a competition exception. 41 USC §
253(H)(5)(a)(2009); VSE Corp.; Johnson Controls
World Serv., Inc., 2005 CPD 9 103; Techno-Sciences,
Inc., B-257686, 31 Oct. 1994; Laidlaw Environmental
Services (GS), B-249452, 23 Nov. 1992.

g. Exercising Options.

(1

Exception from competition. The exercise of an option
permits an agency to satisfy current needs for goods
and services without going back through full
competitive procedures. Banknote Corp. of America,
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2

3)

Inc, Comp. Gen B-250151, Dec. 14, 1992. Thus, the
government must comply with applicable statutes and
regulations before exercising an option. Golden West
Ref. Co., EBCA No. C-9208134, 94-3 BCA 927,184
(option exercise invalid because statute required award
to bidder under a new procurement); New England
Tank Indus. of N.H., Inc., ASBCA No. 26474, 90-2
BCA 922,892 (option exercise invalid because of
agency’s failure to follow DOD regulation by
improperly obligating stock funds); see FAR 17.207.

The Contracting Officer may exercise an option only
after determining that:

(a) Funds are available;'
(b) The requirement fills an existing need,

(©) The exercise of the option is the most
advantageous method of fulfilling the
Government’s need, price and other factors
considered;2 and

(d) The option was synopsized in accordance with
Part 5 unless exempted under that Part (ie.
Option was part of the original solicitation that
was competed under CICA).

To determine whether it is appropriate to exercise the
option instead of re-competing the need, the
Contracting Officer shall make the determination to
exercise the option on the basis of one of the following:

(a) A new solicitation fails to produce a better price
or more advantageous offer.

(b) An informal analysis of the market indicates the
option is more advantageous.

! Failure to determine that funds are available does not render an option exercise ineffective, because it relates
to an internal matter and does not create rights for contractors. See United Food Servs., Inc., ASBCA No.
43711, 93-1 BCA 9 25,462 (holding valid the exercise of a one-year option subject to availability of funds).

? The determination of other factors should take into account the Government’s need for continuity of
operations and potential costs of disrupting operations. FAR 17.207(e).
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“4)

)

(6)

(©) The time between contract award and exercise
of the option is so short that the option is most
advantageous.

The government must exercise the option according to
its terms.

(a) The government may not include new terms in
the option without meeting CICA requirements.
See 4737 Connor Co., L.L.C. v. United States,
2003 U.S. App. LEXIS 3289 (Fed. Cir. 2003)
(option exercise was invalid where the
Government added a termination provision not
present in the base period of the contract at the
time of exercise of the option); VARO, Inc.,
ASBCA No. 47945, 47946, 96-1 BCA 9 28,161
(inclusion of eight additional contract clauses in
option exercise invalidated the option).

(b) The government must follow the option
mechanics in the contract to include timing of
notice. See Lockheed Martin Corp. v. Walker,
149 F.3d 1377 (Fed. Cir. 1998) (Government
wrongfully exercised options out of sequence);
The Boeing Co., ASBCA No. 37579, 90-3 BCA
923,202 (Navy failed to exercise the option
within the 60 days allowed in the contract and
the board invalidated the option); and White
Sands Construction, Inc., ASBCA Nos. 51875,
54029 (Apr. 16, 2004) (Exercise improper when
preliminary notice of intent to exercise mailed
on last day available and contractor received it
after the deadline). Compare The Cessna
Aircraft Co. v. Dalton, 126 F.3d 1442 (Fed. Cir.
1997) (exercise of option on 1 Oct. proper).

If a contractor contends that an option was exercised
improperly, and performs, it may be entitled to an
equitable adjustment. See Lockheed Martin IR Imaging
Sys., Inc. v. West, 108 F.3d 319 (1997) (partial exercise

of an option was held to be a constructive change to the
contract).

The government has the discretion to decide whether to
exercise an option.
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(a) Decision to not exercise.

(1) The decision not to exercise an option is
generally not a protestable issue since it
involves a matter of contract
administration. See Young-Robinson
Assoc., Inc., B-242229, Mar. 22, 1991,
91-1 CPD 9 319 (contractor cannot
protest agency’s failure to exercise an
option because it is a matter of contract
administration); but see Mine Safety
Appliances Co., B-238597.2, July 5,
1990, 69 Comp. Gen. 562, 90-2 CPD 4
11 (GAO reviewed option exercise
which was, in effect, a source selection
between parallel development contracts).

(i1) A contractor may file a claim under the
Disputes clause, but must establish that
the Government abused its discretion or
acted in bad faith. See Kirk/Marsland
Adver., Inc., ASBCA No. 51075, 99-2 9
30,439 (summary judgment to
Government); Pennyrile Plumbing, Inc.,
ASBCA Nos. 44555, 47086, 96-1 BCA
9 28,044 (no bad faith or abuse of
discretion).

(b) The decision to exercise an option is subject to
protest. See Alice Roofing & Sheet Metal
Works, Inc., B-283153, Oct. 13, 1999, 99-2
CPD 9 70 (protest denied where agency
reasonably determined that option exercise was
most advantageous means of satisfying needs).

Indefinite Delivery Type Contracts — Three Types. FAR Subpart 16.5.
FAR 16.501-2(a) recognizes three types of indefinite delivery contracts:
definite-quantity contracts, requirements contracts, and indefinite-
quantity/indefinite delivery contracts. All three types permit Government
stocks to be maintained at minimum levels, and permit direct shipment to
users.

1. Terminology. FAR 16.501-1.

a. Delivery order contract. A contract for supplies that does not
procure or specify a firm quantity of supplies (other than a
minimum or maximum quantity) and that provides for the
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issuance of orders for the delivery of supplies during the period
of the contract.

Task order contract. A contract for services that does not

procure or specify a firm quantity of services (other than a
minimum or maximum quantity) and that provides for the
issuance of orders for the performance of tasks during the

period of the contract.

Definite-Quantity/Indefinite-Delivery Contracts. FAR 16.502; FAR
52.216-20. The quantity and price are specified for a fixed period. The
government issues delivery orders that specify the delivery date and
location.

Requirements Contracts. FAR 16.503; FAR 52.216-21.

a.

The government promises to order all of its requirements, if
any, from the contractor, and the contractor promises to fill all
requirements. See Sea-Land Serv., Inc., B-266238, Feb. §,
1996, 96-1 CPD 9 49 (solicitation for requirements contract
which contained a “Limitation of Government Liability” clause
purporting to allow the government to order services elsewhere
rendered contract illusory for lack of consideration).

The Government breaches the contract when it purchases its
requirements from another source. Datalect Computer Servs.
Inc. v. United States, 56 Fed. Cl. 178 (2003) (finding agency
breached its requirements contract covering computer
maintenance services where agency later obtained extended
warranty from equipment manufacturer covering same items);
Torncello v. United States, 681 F.2d 756 (Ct. ClL. 1982) (Navy
diverted rodent pest control services); T&M Distributors, Inc.,
ASBCA No. 51279, 01-2 BCA 9 31,442 (finding that Ft.
Carson breached its requirements contract covering the
operation of an auto parts store when certain tenant units
elected to order their parts from cheaper suppliers).

The Government also may breach the contract if it performs the
contracted-for work in-house. C&S Park Serv., Inc., ENGBCA
Nos. 3624, 3625, 78-1 BCA q 13,134 (failure to order mowing
services in a timely fashion combined with use of government
employees to perform mowing services entitled contractor to
equitable adjustment under changes clause). The Government
deferral or backlogging of its orders such that it does not order
its actual requirements from a contractor is also a breach of a
requirements contract. R&W Flammann GmbH, ASBCA Nos.
53204, 53205, 02-2 BCA 9 32,044.
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Contractors may receive lost profits as a measure of damages
when the Government purchases supplies or services from an
outside source. See T&M Distributors, Inc., ASBCA No.
51279, 01-2 BCA 9 31,442; Carroll Auto., ASBCA No. 50993,
98-2 BCA 9 29,864.

The Government cannot escape liability for the breach of a
requirements contract by retroactively asserting constructive
termination for convenience. T&M Distributors, Inc., ASBCA
No. 51279, 01-2 BCA 9 31,442; Carroll Auto., ASBCA No.
50993, 98-2 BCA 9 29,864 (Government invoked constructive
T4C theory two years after contract performance); Torncello v.
United States, 231 Ct. CI. 20, 681 F.2d 756 (Ct. CI. 1982).

A requirements contract must contain FAR 52.216-21. If the
Government inadvertently or intentionally omits this clause, a
court or board will examine other intrinsic / extrinsic evidence
to determine whether it is a requirements contract. See, e.g.,
Centurion Elecs. Serv., ASBCA No. 51956, 03-1 BCA ¢
32,097 (holding that a contract to do all repairs on automated
data processing equipment and associated network equipment
at Fort Leavenworth was a requirements contract despite
omission of requisite clause).

The Contracting Officer shall state a realistic estimated total
quantity in the solicitation and resulting contract. The estimate
is not a representation to an offeror or contractor that the
estimated quantity will be required or ordered, or that
conditions affecting requirements will be stable or normal. The
estimate may be obtained from records of previous
requirements and consumption, or by other means, and should
be based on the most current information available. FAR
16.503(a)(1). The estimate is not a guarantee or a warranty of
a specific quantity. Shader Contractors, Inc. v. United States,
149 Ct. Cl. 535,276 F.2d 1, 7 (Ct. Cl. 1960).

There is no need to create or search for additional information.
Medart v. Austin, 967 F.2d 579 (Fed. Cir. 1992) (court refused
to impose a higher standard than imposed by regulations in
finding reasonable the use of prior year’s requirements as
estimate). The standard is for the government to base its
estimates on “all relevant information that is reasonably
available to it.” Womack v. United States, 182 Ct. Cl 399, 401,
389 F.2d 793, 801 (1968).
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The estimates can be based on personal experience as long as it
is reasonable. National Salvage & Service Corp., ASBCA No.
53750 (Jun. 18, 2004).

The GAO will sustain a protest if a solicitation contains flawed
estimates. Beldon Roofing & Remodeling Co., B-277651,
Nov. 7, 1997, CPD 97-2 4 131 (recommending cancellation of
IFB where solicitation failed to provide realistic quantity
estimates).

Failure to use available data or calculate the estimates with due
care may also entitle the contractor to additional compensation.
See Hi-Shear Tech. Corp. v. United States, 53 Fed. Cl. 420
(2002) (noting the government “is not free to carelessly guess
at its needs” and that it must calculate its estimates based upon
“all relevant information that is reasonably available to it.”);
S.P.L. Spare Parts Logistics, Inc, ASBCA Nos. 51118, 51384,
02-2 BCA 9 31,982; Crown Laundry & Dry Cleaners v. United
States, 29 Fed. CI. 506 (1993) (finding the government was
negligent where estimates were exaggerated and not based on
historical data); and Contract Mgmt., Inc., ASBCA No. 44885,
95-2 BCA 9 27,886 (granting relief under the Changes clause
where Government failed to revise estimates between
solicitation and award to reflect funding shortfalls).

Contractors are generally not entitled to lost profits for
negligent estimates. Recovery is generally limited to reliance
damages and a price adjustment. See Rumsfeld, v. Applied
Companies, Inc., 325 F.3d 1329 (Fed. Cir. 2003), and Everett
Plywood v. United States, 190 Ct. Cl. 80, 419 F.2d 425 (Ct. Cl.
1969) (contractor entitled to adjustment of the contract price
applied to the volume of timber actually cut). The purpose of a
damages award is to put the non-breaching party in as good a
position as it would have been but for the breach. S.P.L. Spare
Parts Logistics, Inc., ASBCA Nos. 54435, 54360, 06-1 BCA §
33,135.

A negligent estimate that was too low may result in a
constructive change to the contract. Chemical Technology v.
United States, 227 Ct. CI. 120, 645 F.2d 934 (1981).

The only limitation on the Government’s freedom to vary its
requirements after contract award is that it be done in good
faith.

(1) The Government acts in good faith if it has a valid
business reason for varying its requirements, other than
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dissatisfaction with the contract. Technical Assistance
Int’l, Inc. v. United States, 150 F.3d 1369 (Fed. Cir.
1998) (no breach or constructive change where
Government diminished need for vehicle maintenance
and repair work by increasing rate at which it added
new vehicles into the installation fleet); Shear Tech.
Corp. v. United States, 53 Fed. CI. 420 (2002);
Maggie’s Landscaping, Inc., ASBCA Nos. 52462,
52463 (June 2, 2004) (Government had valid reasons to
reduce orders, to include dry and wet conditions).

(2) “Bad faith” includes actions “motivated solely by a
reassessment of the balance of the advantages and
disadvantages under the contract” such that the buyer
decreases its requirements to avoid its obligations under
the contract. Technical Assistance Int’l, Inc. v. United
States, 150 F.3d 1369, 1372 (Fed. Cir. 1998) (citing
Empire Gas Corp. v. Am. Bakeries Co., 840 F. 2d 1333,
1341 (7™ Cir. 1988)).

3) The Government is not liable for acts of God that cause
a reduction in requirements. Sentinel Protective Servs.,
Inc., ASBCA No. 23560, 81-2 BCA 9§ 15,194 (drought
reduced need for grass cutting).

0. Limits on use of Requirements Contracts for Advisory and
Assistance Services (CAAS).3 10 U.S.C. § 2304b(e)(2); FAR
16.503(d). Activities may not issue solicitations for
requirements contracts for advisory and assistance services in
excess of three years and $10 million, including all options,
unless the contracting officer determines in writing that the use
of the multiple award procedures is impracticable. See para.
III.LE.9b, infra.

3 “Advisory and assistance services” means those services provided under contract by nongovernmental sources
to support or improve: organizational policy development; decision making; management and administration;
program and/or program management and administration; or R&D activities. It can also mean the furnishing of
professional advice or assistance rendered to improve the effectiveness of Federal management processes or
procedures (including those of an engineering or technical nature). All advisory and assistance services are
classified as: Management and professional support services; Studies, analyses and evaluations; or Engineering
and technical services. FAR 2.101. See also DOD Directive 4205.2, Acquiring And Managing Contracted
Advisory And Assistance Services (CAAS) (10 Feb. 92); as well as AR 5-14, Management of Contracted
Advisory and Assistance Services (15 Jan. 93).
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http://www.dtic.mil/whs/directives/corres/pdf/d42052_021092/d42052p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/d42052_021092/d42052p.pdf
http://www.usapa.army.mil/pdffiles/r5_14.pdf
http://www.usapa.army.mil/pdffiles/r5_14.pdf
http:III.E.9b

4. Indefinite-Quantity/Indefinite-Delivery Contracts (also called
ID/IQ or Minimum Quantity Contracts). FAR 16.504.

a. Generally.

(1) Indefinite or variable quantity contracts permit
flexibility in both quantities and delivery schedules.

(2) These contracts permit ordering of supplies or services
after requirements materialize.

3) An indefinite quantity contract must be either a
requirements or an ID/IQ contract. See Satellite Servs.,
Inc., B-280945, B-280945.2, B-280945.3, Dec. 4, 1998,
98-2 CPD 9] 125 (solicitation flawed where it neither
guaranteed a minimum quantity nor operated as a
requirements contract).

b. An ID/IQ contract shall require the Government to order and
the contractor to furnish at least a stated minimum quantity of
supplies or services. In addition, if ordered, the contractor
shall furnish any additional quantities, not to exceed the stated
maximum. FAR 16.504(a).
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Example of an ID/IQ Contract Structure
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c. Application. Contracting officers may use an ID/IQ contract
when the Government cannot predetermine, above a specified
minimum, the precise quantities of supplies or services that the
Government will require during the contract period, and it is
inadvisable for the Government to commit itself for more than
a minimum quantity. The contracting officer should use an
indefinite quantity contract only when a recurring need is
anticipated. FAR 16.504(b).

d. In order for the contract to be binding, the minimum quantity in
the contract must be more than a nominal quantity. FAR
16.504(a)(2). See CW Government Travel, Inc., B-295530
($2500 minimum adequate when it represented several hundred
transactions in travel services); Wade Howell, d.b.a. Howell
Constr, v. United States, 51 Fed. Cl. 516 (2002); Aalco
Forwarding, Inc., et. al., B-277241.15, Mar. 11, 1998, 98-1
CPD 4 87 ($25,000 minimum for moving and storage
services); Sea-Land Serv. Inc., B-278404.2 Feb. 9, 1998, 98-1
CPD 447 (after considering the acquisition as a whole, found
guarantee of one “FEU™ per contract carrier was adequate
consideration to bind the parties). If the contract contains
option year(s), only the base period of performance must
contain a non-nominal minimum to constitute adequate
consideration. Varilease Technology Group, Inc. v. United
States, 289 F.3d 795 (Fed. Cir. 2002)

e. The contractor is entitled to receive only the guaranteed
minimum. Travel Centre v. Barram, 236 F.3d 1316 (Fed. Cir.
2001) (holding that agency met contract minimum so “its less
than ideal contracting tactics fail to constitute a breach”);
Crown Laundry & Dry Cleaners, Inc., ASBCA No. 39982, 90-
3 BCA 922,993; but see Community Consulting Int’l.,
ASBCA No. 53489, 02-2 BCA 931,940 (granting summary
judgment on a breach of contract claim despite the government
satisfying the minimum requirement). The corrected quantum
must account for the amount the contractor would have spent to
perform the unordered work. Bannum, Inc., DOTBCA 4452,
06-1 BCA 9 33,228.

f. The government may not retroactively use the Termination for
Convenience clause to avoid damages for its failure to order

* Meaning Forty-Foot Equivalent Unit, an FEU is an industry term for cargo volumes
measuring 8 feet high, 8 feet wide, and 40 feet deep.
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the minimum quantity. Compare Maxima Corp. v. United
States, 847 F.2d 1549 (Fed. Cir. 1988) (termination many
months after contract completion where minimum not ordered
was invalid), and PHP Healthcare Corp., ASBCA No. 39207,
91-1 BCA 9 23,647 (contracting officer may not terminate an
indefinite-quantity contract for convenience after end of
contract term), with Hermes Consolidated, Inc. d/b/a Wyoming
Refining Co., ASBCA Nos. 52308, 52309, 2002 ASBCA
LEXIS 11 (partial T4C with eight days left in ordering period
proper) and Montana Ref. Co., ASBCA No. 50515, 00-1 BCA
930,694 (partial T4C proper when Government reduced
quantity estimate for jet fuel eight months into a twelve month
contract).

The contractor must prove the damages suffered when the
Government fails to order the minimum quantity. The standard
rule of damages is to place the contractor in as good a position
as it would have been had it performed the contract. White v.
Delta Contr. Int’l., Inc., 285 F.3d 1040, 43 (Fed. Cir. 2002)
(noting that “the general rule is that damages for breach of
contract shall place the wronged party in as good a position as
it would have been in, had the breaching party fully performed
its obligation”); PHP Healthcare Corp., ASBCA No. 39207,
91-1 BCA 9 23,647 (holding the contractor was not entitled to
receive the difference between the guaranteed minimum and
requiring the parties to determine an appropriate quantum);
AJT Assocs., Inc., ASBCA No. 50240, 97-1 BCA 9 28,823
(holding the contractor was only entitled to lost profits on
unordered minimum quantity).

The contract statement of work cannot be so broad as to be
inconsistent with statutory authority for task order contracts
and the requirements of the Competition in Contracting Act.
See Valenzuela Eng’g, Inc., B-277979, Jan. 26, 1998, 98-1
CPD q 51 (statement of work for operation and maintenance
services at any government facility in the world deemed
impermissibly broad).

FAR 16.506(a)(4) and 16.506 (f) & (6) set forth several
requirements for indefinite-quantity solicitations and contracts,
including the use of FAR 52.216-27, Single or Multiple
Awards, and FAR 52.216-28, Multiple Awards for Advisory
and Assistance Services.

Statutory Limitation on Awarding Sole-Source ID/1Q’s:
Section 843 of the 2008 NDAA limited DoD’s ability to award
large, sole-source ID/IQ contracts. Section 843 modified Title
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10 by prohibiting the award of any ID/IQ estimated to exceed
$100 million (including options), unless the head of the agency
determines, in writing, that:

(D) the task or delivery orders expected under the contract
are so integrally related that only a single source can
reasonably perform the work;

(2)  the contract provides only for firm, fixed price task
orders or delivery orders for— products for which unit
prices are established in the contract, or services for
which prices are established in the contract for the
specific tasks to be performed;

3) only one source is qualified and capable of performing
the work at a reasonable price to the government; or

4) because of exceptional circumstances, it is necessary in
the public interest to award the contract to a single
source.

%) Finally, the head of the agency must notify Congress
within 30 days after any written determination
authorizing the award of an ID/IQ estimated to exceed
$100 million.

Policy Preference for Multiple-Award ID/IQs: FAR
16.504(c)(1)(1) establishes a preference for making multiple
awards of indefinite-quantity contracts under a single
solicitation for similar supplies or services. See Nations, Inc.,
B-272455, Nov. 5, 1996, 96-2 CPD 9 170 (GAO ruled that the
government must make multiple awards in CAAS indefinite
delivery/indefinite quantity type of contracts). The contracting
officer must document the decision whether or not to make
multiple awards in the acquisition plan or contract file.

(1) A contracting officer must give preference to giving
multiple awards for ID/IQs, unless one or more of the
conditions specified in FAR 16.504(c)(1)(ii)(B) are
present:

(a) Only one contractor is capable of providing
performance at the level of quality required
because the supplies or services are unique or
highly specialized;

(b) Based on the contracting officer’s knowledge of
the market, more favorable terms and
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(©)

(d)

(e)

®

conditions, including pricing, will be provided if
a single award is made;

The cost of administration of multiple contracts
may outweigh any potential benefits from
making multiple awards;

The tasks likely to be ordered are so integrally
related that only a single contractor can
reasonably perform the work;

The total estimated value of the contract is less
than the simplified acquisition threshold; or

Multiple awards would not be in the best
interests of the government.

For advisory and assistance services contracts
exceeding three years and $12.5 million, including all
options, the contracting officer must make multiple
awards unless (FAR 16.504(c)(2)):

(a)

(b)

(©)

The contracting officer or other official
designated by the head of the agency makes a
written determination as part of acquisition
planning that multiple awards are not
practicable because only one contractor can
reasonably perform the work because either the
scope of work is unique or highly specialized or
the tasks so integrally related. Compare
Nations, Inc., B-272455, Nov. 5, 1996, 96-2
CPD 9 170 (ruling that Army’s failure to
execute D&F justifying single award rendered
RFP defective) with Cubic Applications, Inc., v.
United States, 37 Fed. Cl. 345 (1997) (Cubic not
entitled to equity where it failed to raise
multiple award issue prior to award);

The contracting officer or other official
designated by the head of the agency determines
in writing, after the evaluation of offers, that
only one offeror is capable of providing the
services required at the level of quality required;
or

Only one offer is received; or
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(d)

The contracting officer or other official
designated by the head of the agency determines
that the advisory and assistance services are
incidental and not a significant component of
the contract.

Ordering periods. DFARS 217.204.

(1

2

The ordering period for a task or delivery order contract
may be up to five years. DFARS 217.204(e)(i)(A).

Options or modifications may extend a contract, not to
exceed ten years unless

(a)

(b)

(©

(d)

The head of the agency determines in writing
that exceptional circumstances require a longer
period.

DoD must submit a report to Congress
concerning any approved extensions. DFARS
217.204(e)(1)(B) & (C) and (ii).

These limitations do not apply to:

(1) Contracts awarded under other statutory
authority.

(i)  Advisory and assistance service task
order contracts.

(iii)  Definite quantity contracts.
(iv)  GSA schedule contracts.

(v) Multi-agency contracts awarded by other
than NASA, DoD, or the Coast Guard.

Approval is needed from the senior procurement
executive before issuing any order if
performance is expected to extend more than
one-year beyond the authorized limit. DFARS
217.204(e)(iv).

Placing Orders. FAR 16.505.

(1)

FAR 16.505(a) sets out the general requirements for

orders under delivery or task order contracts. A
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2

separate synopsis under FAR 5.201 is not required for

orders.

Orders under multiple award contracts. FAR 16.505(b).

(2)

(b)

(©

Fair Opportunity to be Considered. Each
awardee must be given a “fair opportunity to be
considered for each order in excess of $3,000.”
FAR 16.505(b)(1)(i). See also Nations, Inc., B-
272455, Nov. 5, 1996, 96-2 CPD 9§ 170.

Fair Opportunity to be Considered for ID/IQ
Orders of $5.000,000 or less. The KO has broad
discretion in developing order placement
procedures that will satisfy the requirement to
provide each contractor a “fair opportunity to be
considered.” The KO should use streamlined
procedures, including oral presentations.
Additionally, the KO need not contact each of
the multiple ID/IQ awardees before selecting an
order awardee, if the KO has the information
necessary to ensure that all ID/IQ awardees
have a fair opportunity to compete for each
order. FAR 16.16.505(b)(1)(ii).

Fair Opportunity to be Considered for ID/IQ
Orders exceeding $5,000,000. Section 843 of
the FY 2008 NDAA modified 10 U.S.C. §
2304c to require enhanced competition for
orders in excess of $5,000,000. In essence,
orders exceeding $5,000,000 must be
“competed” among the ID/IQ awardees. KO’s
do not satisfy the requirement to provide a fair
opportunity be considered unless the KO
provides each ID/IQ awardee:

(1) a notice of the task or delivery order that
includes a clear statement of the
agency’s requirements;

(i1) a reasonable period of time to provide a
proposal in response to the notice;

(ii1)  disclosure of the significant factors and

subfactors, including cost or price, that
the agency expects to consider in
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(d)

(e)

®

evaluating such proposals and their
relative importance;

(iv)  in the case of an order award that is to be
made on a best value basis, a written
statement documenting the basis for the
award and the relative importance of
quality and price or cost factors; and

v) an opportunity for a post award
debriefing consistent with the
requirements of 10 U.S.C. 2305(b)(5).
The post award debriefing requirements
of 10 U.S.C. 2305(b)(4) are currently
implemented in FAR 15.506, Postaward
Debriefing of Offerors.

Exceptions to the Requirement to provide a Fair
Opportunity to be Considered. Awardees need
not be given a fair opportunity to be considered
for an order if: there is an urgent need; there is
only one capable source, the order is a logical
follow-on to a previously placed order, or the
order is necessary to satisfy a minimum
guarantee. FAR 16.505(b)(2).

DFARS 208.404-70 requires that any order off
of a Federal Supply Schedule (FSS) in excess of
$100,000 be made on a competitive basis. The
Contracting Officer must either: issue the notice
to as many schedule holders as practicable,
consistent with market research appropriate to
the circumstances, to reasonably ensure that
proposals will be received from at least 3
sources that offer the required work; or contact
all schedule holders that offer the required work
by informing them of the opportunity for award.

DFARS 216.505-70 requires any task order in
excess of $150,000 placed under a non-FSS
multiple award contract (MAC) also be made on
a competitive basis. All awardees that offer the
required work must be provide a copy of the
description of work, the basis upon which the
contracting officer will make the selection, and
given the opportunity to submit a proposal.
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(2) The contract may specify maximum or
minimum quantities that may be ordered under
each task or delivery order. FAR 16.504(a)(3).
However, individual orders need not be of some
minimum amount to be binding. See C.W. Over
and Sons, Inc., B-274365, Dec. 6, 1996, 96-2
CPD 9] 223 (individual delivery orders need not
exceed some minimum amount to be binding).

(h)  Any sole source order under the FSS or MAC
requires approval consistent with the approval
levels in FAR 6.304. See Memorandum,
Director, Defense Procurement and Acquisition
Policy, to Senior Procurement Executives &
Directors of Defense Agencies, subject:
Approval Levels for Sole Source Orders Under
FSS and MACs (13 Sep. 04). See also, Chapter
5, Contract Attorneys Course Deskbook.

Protests concerning task orders. The issuance of a task or
delivery order is generally not protestable.” Exceptions
include:

(1)

Section 843 of the FY 2008 NDAA authorized protests
of task orders to the GAO when the order is valued in
excess of $10,000,000. This was later codified at 10
USC §2304(e)(4) and 41 USC §253j(e). Both
contained 27 May 2011 sunset provisions. Update:10
USC §2304(e)(4) was extended via the 2011 NDAA, so
GAO retains its protest authority over DoD
task/delivery orders in excess of $10,000,000 until 30
Sep 2016. For civilian agencies, 41 USC §253j(e)
expired 27 May 2011. However, in Technatomy Corp,
B-405130, 14 June 2011, GAO held that while 41 USC
$253j(e) had expired, the provision’s phrasing ended
any limitations that had previously existed under FASA,
which limited GAO'’s authority to review protests of

> "[A] protest is not authorized in connection with the issuance or proposed issuance of a task
or delivery order except for a protest on the ground that the order increases the scope, period,
or maximum value of the contract under which the order is issued." 10 U.S.C. § 2304¢(d).
See also 4 C.F.R § 21.5(a) (providing that the administration of an existing contract is within
the purview of the contracting agency, and is an invalid basis for a GAO protest). But see
Group Seven Associates, LLC v. United States, COFC No. 05-867C (Oct. 13,2005) (looking
at the merits and denying the protest, although noting that jurisdiction was “doubtful.”)
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2

3)

“4)

)

(6)

(7

task/delivery orders. So, COFC and GAO could
currently review ANY protests of task/delivery orders of
any amount placed under an ID/IQ contract awarded
under the authority of 41 §USC 253j(e). The 2012
NDAA nullified this ruling by extending the sunset
provisions for civilian agency task/delivery orders in
excess of $10,000,000 until 30 Sep 2016. Thus, there is
no longer a disparately between the DoD and civilian
agency contracts on the protestability of task /delivery
orders in excess of $10,000,000.

Where an agency conducts a downselection (selection
of one of multiple contractors for continued
performance). See Electro-Voice, Inc., B-278319, B-
278319.2, Jan. 15, 1998, 98-1 CPD 9 23.

Where an agency conducts a competition among ID/IQ
contractors and arrives at its source selection using
negotiated procurement procedures. CourtSmart
Digital Sys., Inc., B-292995.2, B-292995.3, Feb. 13,
2004; COMARK Fed. Sys., B-278343, B-178343.2,
Jan. 20, 1998.

A competition is held between an ID/IQ contractor (or
BPA holder) and another vendor. AudioCARE Sys., B-
283985, Jan. 31, 2000, 2000 CPD 9 24.

The order exceeds the contract’s scope of work. See
Anteon Corp., B-293523, B-293523.2, Mar. 29, 2004,
2004 CPD 9 51; Symplicity Corp., B-291902, Apr. 29,
2003 (purchase order improper when it included items
not part of the vendor’s Federal Supply Schedule
contract); Makro Janitorial Servs., Inc., B-282690, Aug.
18, 1999, 99-2 CPD ¢ 39 (task order for housekeeping
services beyond scope of preventive maintenance
contract).

The protest challenges the transfer to an ID/IQ contract
the acquisition of services that had been previously set
aside for small businesses. LBM, Inc., B-290682, Sep.
18, 2002, 2002 CPD q 157.

The FAR requires the head of an agency to designate a
Task and Delivery Order Ombudsman to review
complaints from contractors and ensure they are
afforded a fair opportunity to be considered for orders.
The ombudsman must be a senior agency official
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independent of the contracting officer and may be the
agency’s competition advocate. FAR 16.505(b)(5).

Discussion Problem: Redstone Arsenal awarded a contract to Hanley’s Dirty Laundry, Inc.
for laundry services at the installation. The contract contained the standard indefinite
quantity clause, however, it did not set forth a guaranteed minimum quantity. At the end of
the first year of performance, the government had ordered only half of the contract’s
estimated quantity. Hanley’s filed a claim for the increased unit costs attributable to
performing less work than it had anticipated. The Arsenal prepared the estimated quantities
for the contract by obtaining estimated monthly usage rates from serviced activities and
multiplying by twelve. These estimates were two years old at the time the Arsenal awarded
the contract but no attempt was made to update them. In addition, the Arsenal had more
recent historical data available but failed to use it. Hanley’s argued that the government was
liable due to a defective estimate. The government argued that the contract was an indefinite
quantity contract, therefore, there was no liability for a defective estimate.

Is the government liable?
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C. LETTER CONTRACTS. FAR 16.603.

1.

Use. Letter contracts are used when the Government’s interests
demand that the contractor be given a binding commitment so that work
can start immediately, and negotiating a definitive contract is not
possible in sufficient time to meet the requirement. Letter contracts are
also known as Undefinitized Contract Actions (UCA).

Approval for Use. The head of the contracting activity (HCA) or
designee must determine in writing that no other contract is suitable.
FAR 16.603-3; DFARS 217.7404-1. Approved letter contracts must
include a not-to-exceed (NTE) price.

Definitization. The parties must definitize the contract (agree upon
contractual terms, specifications, and price) by the earlier of the end of
the 180 day period after the date of the letter contract, or the date on
which the amount of funds obligated under the contractual action is
equal to more than 50 percent of the negotiated overall ceiling price for
the contractual action.® 10 U.S.C. § 2326; DFARS 217.7404-3.

The maximum liability of the Government shall be the estimated
amount necessary to cover the contractor’s requirements for funds
before definitization, but shall not exceed 50 percent of the estimated
cost of the definitive contract unless approved in advance by the official
who authorized the letter contract. 10 U.S.C. § 2326(b)(2); FAR
16.603-2(d); DFARS 217.7404-4.

Restrictions: Letter contracts shall not

a. Commit the Government to a definitive contract in excess of
funds available at the time of contract.

b. Be entered into without competition when required.

c. Be amended to satisfy a new requirement unless that
requirement is inseparable from the existing letter contract.
FAR 16-603-3.

Liability for failure to definitize? See Sys. Mgmt. Am. Corp., ASBCA
Nos. 45704, 49607, 52644, 00-2 BCA 9 31,112 (finding the Assistant
Secretary of the Navy unreasonably refused to approve a proposed
definitization of option prices for a small disadvantaged business’s
supply contract).

% FAR 16.603-2(c) provides for definitization within 180 days after date of the letter contract or
before completion of 40 percent of the work to be performed, whichever occurs first.
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The Air Force has added a Mandatory Procedure tracking UCAs and
definitization schedules. Any failure to definitize within one year must
be report to the Deputy Assistant Secretary of the Air Force for
Contracting. AFFARS MP5317.7404-3.
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IV.  CONTRACT TYPES - CATEGORIZED BY PRICE

A.

1.

Fixed-Price Contracts. FAR Subpart 16.2.

General. Fixed Price contracts provide for a firm price, or in
appropriate cases, an adjustable price. FAR 16.201. Fixed-price
contracts that provide for an adjustable price may include a ceiling
price, a target price (including a target cost), or both. The most
common types of fixed price contracts include: Firm, Fixed Price
(FFP), Fixed Price with Economic Price Adjustment (EPA), Fixed Price
with Award Fee, and Fixed Price Incentive Fee (FPIF) contracts.

Use. Use of a FP contract is normally inappropriate for research and
development work, and has been limited by DOD Appropriations Acts.
See FAR 35.006 (¢) (the use of cost-reimbursement contracts is usually
appropriate for R&D contracts); but see American Tel. and Tel. Co. v.
United States, 48 Fed. Cl. 156 (2000) (upholding completed FP contract
for developmental contract despite stated prohibition contained in FY
1987 Appropriations Act).

Firm-Fixed-Price Contracts (FFP). FAR 16.202.

a. A FFP contract is not subject to any adjustment on the basis of
the contractor’s cost experience on the contract. It provides
maximum incentive for the contractor to control costs and
perform effectively, and imposes a minimum administrative
burden on the contracting parties. FAR 16.202-1. (See Figure
1, page 3). The contractor promises to perform at a fixed-price,
and bears the responsibility for increased costs of performance.
The contractor also accepts the benefit of decreased costs
associated with the items to be delivered under the contract.
Appeals of New Era Contract Sales, Inc., ASBCA Nos. 56661,
56662, 56663, April 4, 2011 (failure of subcontractor to honor
previously quoted prices does not excuse prime contractor);
Chevron U.S.A., Inc., ASBCA No. 32323, 90-1 BCA 922,602
(the risk of increased performance costs in a fixed-price
contract is on the contractor absent a clause stating otherwise).

b. Appropriate for use when acquiring commercial items or for
acquiring other supplies or services on the basis of reasonably
definite functional or detailed specifications when the
contracting officer can establish fair and reasonable prices at
the outset, such as when:

(1) There is adequate price competition;
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2

3)

“4)

There are reasonable price comparisons with prior
purchases of the same or similar supplies or services
made on a competitive basis or supported by valid cost
or pricing data;

Available cost or pricing information permits realistic
estimates of the probable costs of performance; or

Performance uncertainties can be identified and
reasonable estimates of their cost impact can be made,
and the contractor is willing to accept a firm fixed price
representing assumption of the risks involved.

FAR 16.202-2.
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Fixed Price = $50

Price

100

F"lgure 1
Firm-Fixed-Price

90
80

70

60
50

40

30
20

10

Cost

— =—Cost

Contract Price

If in performing the contract, the
contractor incurs costs of:

Then the contractor is entitled to
the following amount of money:

$50 $50
$40 $50
$80 $50
$10 $50

Discussion Problem: The NAVAIR Aviation Supply Office (ASO) awarded a
firm-fixed-price contract for 9,397 aluminum height adapters to Joe’s Aluminum
Manufacturing Corp. Shortly after contract award, the price of aluminum rose
drastically. Joe’s refused to continue performance unless the government granted
a price increase to cover aluminum costs. The ASO terminated the contract for
default and Joe’s appealed the termination to the ASBCA.

Should the ASO have granted the price increase? Why or why not?
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4. Fixed-Price Contracts with Economic Price Adjustment (FP w/
EPA). FAR 16.203; FAR 52.216-2; FAR 52.216-3; and FAR 52.216-

4.

a.

Provides for upward and downward revision of the stated
contract price upon the occurrence of specified contingencies.
See Transportes Especiales de Automoviles, S.A. (T.E.A.S.A.),
ASBCA No. 43851, 93-2 B.C.A. 25,745 (stating that “EPA
provisions in government contracts serve an important purpose,
protecting both parties from certain specified contingencies.”);
MAPCO Alaska Petroleum v. United States, 27 Fed. CI. 405
(1992) (indicating the potential price revision serves the further
salutary purpose of minimizing the need for contingencies in
offers and, therefore, reducing offer prices).

May be used when the contracting officer determines:

(1) there is serious doubt concerning the stability of market
or labor conditions that will exist during an extended
period of contract performance, and

(2) contingencies that would otherwise be included in the
contract price can be identified and covered separately
in the contract. FAR 16.203-2.

Methods of adjustment for economic price adjustment clauses.
FAR 16.203-1.

(1) Cost indexes of labor or material (not shown). The
standards or indexes are specifically identified in the
contract. There is no standard FAR clause prescribed
when using this method. The DFARS provides
extensive guidelines for use of indexes. See DFARS

216.203-4(d).

2) Based on published or otherwise established prices of
specific items or the contract end items (not shown).
Adjustments should normally be restricted to industry-
wide contingencies. See FAR 52.216-2 (standard
supplies) and FAR 52.216-3 (semi standard supplies);
DFARS 216.203-4 (indicating one should ordinarily
only use EPA clauses when contract exceeds simplified
acquisition threshold and delivery will not be
completed within six months of contract award). The
CAFC recently held that market-based EPA clauses are
permitted under the FAR. Tesoro Hawaii Corp., et. al
v. United States, 405 F.3d 1339 (2005).
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3)

“4)

Actual costs of labor or material (see Figure 2, page 6).
Price adjustments should be limited to contingencies
beyond the contractor’s control. The contractor is to
provide notice to the contracting officer within 60 days
of an increase or decrease, or any additional period
designated in writing by the contracting officer. Prior
to final delivery of all contract line items, there shall be
no adjustment for any change in the rates of pay for
labor (including fringe benefits) or unit prices for
material that would not result in a net change of at least
3% of the then-current contract price. FAR 52.216-
4(c)(3). The aggregate of the increases in any contract
unit price made under the clause shall not exceed 10
percent of the original unit price; there is no limitation
on the amount of decreases. FAR 52.216-4(c)(4).

EPA clauses must be constructed to provide the
contractor with the protection envisioned by regulation.
Courts and boards may reform EPA clauses to conform
to regulations. See Beta Sys., Inc. v. United States, 838
F.2d 1179 (Fed. Cir. 1988) (reformation appropriate
where chosen index failed to achieve purpose of EPA
clause); Craft Mach. Works, Inc., ASBCA No. 35167,
90-3 BCA 923,095 (EPA clause did not provide
contractor with inflationary adjustment from a base
period paralleling the beginning of the contract, as
contemplated by regulations).
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Fixed Price = $50

An EPA will be made
if qualifying costs
exceed 3% of the
contract price.

By contract clause,
the maximum upward
adjustment is capped
at 10% of the contract
price.

A downward EPA will
be made if costs are
3% to 100% lower
than the contract
price. There is no cap
on downward EPA.

Figure 2

Price ($)

60

Fixed-Price with Economic Price
Adjustment

58

56
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40

Cost ($)

= = = Cost of Performance Contract Price
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If due to price fluctuations
recognized by the EPA
clause, the contractor incurs
costs of:

Then the contractor is
entitled to the following
amount of money:

Explanation

$43

$50 — EPA $7 = $43.00

There is no cap on economic price adjustments that reduce
the contract price. Here, the reduced cost of performance
qualifies for an adjustment and the government should pay
the Ktr only $43.00.

$47

$50 — EPA $3 = $47.00

Ktr receives less than the full fixed price because the
reduction in costs has exceeded 3% of the contract price.
Here, 3% of $50.00 is $1.50. The cost of performance is
less than $48.50 so this contract qualifies for a $3 contract
adjustment. The government should pay the Ktr only
$47.00.

$49

$50

Ktr receives the full Fixed Price because the reduction in
costs has not exceeded 3% of the contract price. Here, 3%
of $50.00 is $1.50, so the cost of performance must be
below $48.50 to qualify for an adjustment.

$50

$50

Ktr receives the Fixed Price but has not qualified for any
adjustment.

$51

$50

Ktr receives the Fixed Price with no Adjustment because
the increase in costs has not exceeded 3% of the contract
price. Here, 3% of $50.00 is $1.50, so the increase in cost
must exceed $51.50 before an adjustment is made to the
contract price.

$53

$50 + EPA $3 = $53.00

Ktr receives an Adjustment because the increase in costs
has exceeded 3% of the contract price. The Ktr receives
an additional $3.00 as an Economic Price Adjustment
(EPA).

$55

$50 + EPA $5 = $55.00

Costs have exceeded 3% of the contract price but have not
exceeded the ceiling price on the contract, so the Ktr
receives an EPA for the full amount of its costs.

$56

$50 + EPA Ceiling $5 =
$55

Costs have exceeded 3% of the contract price and the 10%
contract ceiling price of $55.00. Ktr is limited to an EPA
of $5.00 because that is the K ceiling.
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%) Alternatively, a party may be entitled to fair market
value, or quantum valebant recovery. Gold Line Ref.,
Ltd. v. United States, 54 Fed. CI. 285 (2002) (quantum
valebant relief OR reformation of clause to further
parties’ intent “to adjust prices in accordance with the
FAR); Barrett Ref. Corp. v. United States, 242 F.3d
1055 (Fed. Cir. 2001).

(6) A contractor may waive its entitlement to an adjustment
by not submitting its request within the time specified
in the contract. Bataco Indus., 29 Fed. CI. 318 (1993)
(contractor filed requests more than one year after EPA
clause deadlines).

5. Fixed-Price Contracts with Award Fees. FAR 16.404.

a. Award Fee contracts are a type of incentive contract. With this
type of contract, the contractor receives a negotiated fixed price
(which includes normal profit) for satisfactory contract
performance. Award fee (if any) will be paid in addition to
that fixed price (see Figure 4, page 11). Unlike the Cost-
Reimbursement with Award Fee type, see section 11.B.3, there
is no base fee.

b. This type of contract should be used when the government
wants to motivate a contractor and other incentives cannot be
used because the contractor’s performance cannot be measured
objectively.

c. Determination and Finding (D&F). FAR 16.401(d). A
determination and finding, signed by the head of the
contracting activity, is required. The D&F must justify that the
use of this type of contract is in the best interests of the
government. It must address all of the following suitability
items:

(1) The work to be performed is such that it is neither
feasible nor effective to devise predetermined objective
incentive targets applicable to cost, schedule, and
technical performance;

2) The likelihood of meeting acquisition objectives will be
enhanced by using a contract that effectively motivates
the contractor toward exceptional performance and
provides the government with the flexibility to evaluate
both actual performance and the conditions under
which it was achieved; and
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3) Any additional administrative effort and cost required
to monitor and evaluate performance are justified by the
expected benefits as documented by a risk and cost
benefit analysis to be included in the D&F. FAR
16.401(e).

The contract must provide for periodic evaluation of the
contractor’s performance against an award fee plan. The Air
Force Award Fee Guide, which can be found at
http://www.safaq.hq.af.mil/contracting/toolkit/part16/acrobat/a
ward-feeguide.pdf and the National Aeronautics And Space
Administration Award Fee Contracting Guide, available at
http://www.hq.nasa.gov/office/procurement/regs/afguidee.html
both contain helpful guidance on setting up award fee
evaluation plans.

Funding Limitations: On 17 October 2006, the President
enacted the 2007 National Defense Authorization Act
(NDAA); Section 814 of the 2007 NDAA required the
Secretary of Defense to issue guidance for the appropriate use
of award fees in all DoD acquisitions.

In 24 April 2007, the Director, Defense Procurement and
Acquisition Policy issued the required guidance on the proper
use of award fees and the DoD award fee criteria.® The
required DoD award fee criteria is reflected in the chart below:

7 John Warner National Defense Authorization Act, 2007, Pub. L. No. 109-364, 120 Stat. 2083, Sec. 814 (Oct.

17, 2006).

¥ See Appendix A: DPAP Memo pn Proper Use of Award Fee Contracts and Award Fee Provisions.
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Rating Definition of Rating Award Fee
Unsatisfactory Contractor had failed to meet the basic 0%
(minimum essential) requirements of the
contract.
Satisfactory Contractor has met the basic (minimum No Greater than
essential) requirements of the contract. 50%
Good Contractor has met the basic (minimum 50% - 75%
essential) requirements of the contract, and
has met at least 50% of the award fee criteria
established in the award fee plan.
Excellent Contractor has met the basic (minimum 75% - 90%
essential) requirements of the contract, and
has met at least 75% of the award fee criteria
established in the award fee plan.
Outstanding Contractor has met the basic (minimum 90% - 100%

essential) requirements of the contract, and
has met at least 90% of the award fee criteria
established in the award fee plan.
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Section 8117 of the 2008 DoD Appropriations Act, enacted by
the President on 13 November 2007, contained the funding
limitation that “[n]one of the funds appropriated or otherwise
made available by this Act may be obligated or expended to
provide award fees to any defense contractor contrary to the
provisions of section 814 of the National Defense

Authorization Act, Fiscal Year 2007 (Public Law 109-364).”

As aresult of Sec. 8117, any obligations or expenditures for
DoD contract award fees that do not conform with the DoD
award fee criteria are not only policy violations, but likely per
se (uncorrectable) Antideficiency Act violations as well.

FAR Policy Requirements. The following conditions must be
present before a fixed price contract with award fee may be
used:

(1) The administrative costs of conducting award-fee
evaluations are not expected to exceed the expected
benefits;

(2) Procedures have been established for conducting the
award-fee evaluation;

3) The award-fee board has been established; and

4) An individual above the level of the contracting officer
approved the fixed-price-award-fee incentive.
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Figure 4

Fixed Price with Award Fee

*
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v

Fixed Price = $50
Potential Award
Fee =$5 200
Total Price for this 90
contract will be 80
between $50 and 70
$55. & 60

& 50
The Maximum that & 40
the Ktr can earn is 30
$55.00.
($50.00 Fixed Price 20
plus 100% of the $5 10 1,
Award Fee). 0

0

The Minimum the
Ktr can earn is
$50.00, which is the
fixed price of the K.

10 20 30 40 50 60 70 80 90

Cost ($)
- - - Cost
Fixed Price
=m0 | Price Plus Award Fee

If in performing the contract, the contractor incurs
costs of:

Then the contractor is entitled to the
following amount of money:

$50 $50 plus % of the award fee
$40 $50 plus % of the award fee
$80 $50 plus % of the award fee

If in performing the contract, the contractor
performs:

Then the contractor is entitled to the
following amount of money:

Outstanding (90-100% of the $5 Award Fee)

$54.50 - $55.00

Excellent (75-90% of the $5 Award Fee)

$53.75 - $54.50

Good (50-75% of the $5 Award Fee)

$52.50 - $53.75

Satisfactory (No greater than 50% of the $5 Award Fee)

$50 - $52.50

Unsatisfactory (0% of the $5 Award Fee)

$50
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Fixed-Price Incentive (FPI) Contracts (see Figure 3, page 8). FAR
16.204; FAR 16.403; FAR 52.216-16; and FAR 52.216-17. A FPI

contract provides for adjusting profit and establishing the final contract
price by application of a formula based on the relationship of final
negotiated total cost to the total target cost. The final price is subject to
a price ceiling that is negotiated at the outset of the contract. Because
the profit varies inversely the cost, this contract type provides a

positive, calculable profit incentive for the contractor to control costs.
FAR 16.403-1(a).

a.

The contractor must complete a specified amount of work for a
fixed-price. The contractor can increase its profit through cost-
reduction measures.

The government and the contractor agree in advance on a firm
target cost, target profit, and profit adjustment formula.

Use the FPI contract only when:
(1) A FFP contract is not suitable;

2) The supplies or services being acquired and other
circumstances of the acquisition are such that the
contractor’s assumption of a degree of cost
responsibility will provide a positive profit incentive for
effective cost control and performance; and

If the contract also includes incentives on technical
performance and/or delivery, the performance requirements
provide a reasonable opportunity for the incentives to have a
meaningful impact on the contractor’s management of the
work. FAR 16.403. Individual line items may have separate
incentive provisions. DFARS 216.403(b)(3).

The parties may use either FPI (firm target) or FPI (successive
targets). FAR 16.403(a).

(1) FPI (firm target) specifies a target cost, a target profit, a
price ceiling, and a profit adjustment formula. FAR
16.403-1; FAR 52.216-16.

2) FPI (successive targets) specifies an initial target cost,
an initial target profit, an initial profit adjustment
formula, the production point at which the firm target
cost and profit will be negotiated, and a ceiling price.
FAR 16.403-2; FAR 52.216-17.
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Figure 3

Terms of Art with Firm Target Incentive Contracts: The
following elements are negotiated at the outset.

(1

2

3)

“4)

Target Cost: The parties negotiate at the outset a firm
target cost of performance for the acquisition that is fair
and reasonable.

Target Profit: The parties negotiate at the outset a firm
target profit for the acquisition that is fair and
reasonable.

Profit Adjustment Formula: A formula, established at
the outset, that will provide a fair and reasonable
incentive for the contractor to assume an appropriate
share of the risk. When the contractor completes
performance, the parties determine what the final cost
of performance was. Then, the final price is determined
by applying the established formula. When the final
cost to the contractor is less than the target cost,
application of the formula results in a final profit
greater than the target profit. When the final cost to the
contractor is more than target cost, application of the
formula results in a final profit less than the target
profit, even a net loss. FAR 16.403-1(a).

Price Ceiling (but not a profit ceiling or floor): The
Ceiling Price is established at the outset, and it
combines both cost and profit. It is the maximum price
that the government may pay to the contractor, except
for any adjustment under other contract clauses (like the
changes clause). If the final negotiated cost exceeds the
price ceiling, the contractor absorbs the difference as a
loss. FAR 16.403-1(a). Because this is a hard figure,
the FPIC should be used when the parties can
accurately estimate the cost of performance. Generally
negotiated as a percentage of target cots, normal ceiling
prices range from 115 to 135% of Target Cost. If
ceiling prices are as high as 150% of the target cost,
then a CPIF contract may be more appropriate. See
Formation of Government Contracts, 3rd Edition, John
Cibinic and Ralph Nash, p. 1132, 1998.
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Target Cost (TC) = $45
Target Profit (TP)=$ 5

Target Price = $50
Ceiling Price (CP) =$53

Price Adj (PA) Formula:
60/40 split

Cost Overrun: The Ktr is
paid for only 60% of its
actual costs (AC) that
exceed the target cost.

Cost Underrun: If Ktr

costs are less than the
target cost, the difference
is computed. The Ktr
receives 40% of the
difference, plus the target

profit.

Fixed-Price Incentive

60

55

a1
o

Price ($)

N
a1

40

35

O O D9 O D o 9 O

Negotiated Cost ($)

= = = Cost of Performance
Cost plus Target Profit
Contract Price

If in performing
the contract, the

Then the Ktr is entitled
to the following amount

Explanation

Ktr incurs costs: of money:

$45.00 $50.00 Ktr TC $45 + $5 TP = $50

$47.50 $51.00 60% of the $2.50 AC overrun = $1.50
$45 TC + 1.5 Ktr share = 46.5 + $5 TP = $51.50

$50.00 $52.00 60% PA of the $5 cost overrun = $3.00
$45 TC + $3 Ktr share = $48 + $5 TP = $52.00

$52.50 $53.00 60% PA of the $7.5 cost overrun = $4.50
$45 TC + $4.5 Ktr share = $49.5 + $5 TP = $54.50 but Ktr only
receives the $53.00 ceiling price.

$55.00 $53.00 Ktr costs exceed ceiling price, which is the max the Ktr can receive.
Kitr is operating at a loss.

$42.50 $48.50 $45.00 TC - $42.50 AC=$2.50 X 40% PA = $1.00
Ktr receives $42.50 + $1 PA = $43.50 + $5TP = $48.50

$40.00 $47 $45 TC - $40 AC = $5 X 40% PA =$2
Ktr receives $40 AC +$2 PA = $42 + §5 TP = $47

$37.50 $45.50 $45 TC - $37.5AC =3%7.5 X 40% PA =3
Ktr receives $37.5 AC + $3 PA = $40.5 + $5 TP = $45.50

A. Cost-Reimbursement Contracts. FAR Subpart 16.3.
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General Introduction.

Cost-Reimbursement contracts provide for payment of
allowable incurred costs to the extent prescribed in the
contract, establish an estimate of total cost for the purpose of
obligating funds, and establish a ceiling that the contractor may
not exceed (except at its own risk) without the contracting
officer’s approval. FAR 16.301-1.

Application. Use when uncertainties involved in contract
performance do not permit costs to be estimated with sufficient
accuracy to use any type of fixed-price contract. FAR 16.301-
2.

The government pays the contractor’s allowable costs plus a
fee (often erroneously called profit) as prescribed in the
contract.

To be allowable, a cost must be reasonable, allocable, properly
accounted for, and not specifically disallowed. FAR 31.201-2.

The decision to use a cost-type contract is within the
contracting officer’s discretion. Crimson Enters., B-243193,
June 10, 1991, 91-1 CPD 9 557 (decision to use cost-type
contract reasonable considering uncertainty over requirements
causing multiple changes).

The government bears that majority of cost or performance
risk. In a cost-reimbursement type contract, a contractor is
only required to use its “best efforts” to perform. A contractor
will be reimbursed its allowable costs, regardless of how well it
performs the contractor. General Dynamics Corp. v. United
States, 671 F.2d 474, 480-81 (Ct. Cl. 1982), McDonnell
Douglas Corp. v. United States, 27 Fed. CI. 295, 299 (1997)
(noting that “.. .the focus of a cost-reimbursement contract is
contractor input, not output.”)

Limitations on Cost-Type Contracts. FAR 16.301-3.

(1) The contractor must have an adequate cost accounting
system. FAR 16.301-3. See CrystaComm, Inc.,
ASBCA No. 37177, 90-2 BCA 9 22,692 (contractor
failed to establish required cost accounting system).

2) The Government must exercise appropriate surveillance
to provide reasonable assurance that efficient methods
and effective cost controls are used.
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3)
“4)

)

(6)

(7

May not be used for acquisition of commercial items.

Cost ceilings are imposed through the Limitation of
Cost clause, FAR 52.232-20 (if the contract is fully
funded); or the Limitation of Funds clause, FAR
52.232-22 (if the contract is incrementally funded).

When the contractor has reason to believe it is
approaching the estimated cost of the contract or the
limit of funds allotted, it must give the contracting
officer written notice.

FAR 32.704 provides that a contracting officer must,
upon receipt of notice, promptly obtain funding and
programming information pertinent to the contract and
inform the contractor in writing that:

(a) Additional funds have been allotted, or the
estimated cost has been increased, in a specified
amount; or

(b) The contract is not to be further funded and the
contractor should submit a proposal for the
adjustment of fee, if any, based on the
percentage of work completed in relation to the
total work called for under the contract; or

() The contract is to be terminated; or

(d) The Government is considering whether to allot
additional funds or increase the estimated cost,
the contractor is entitled to stop work when the
funding or cost limit is reached, and any work
beyond the funding or cost limit will be at the
contractor’s risk.

The contractor may not recover costs above the ceiling
unless the contracting officer authorizes the contractor
to exceed the ceiling. JJM Sys., Inc., ASBCA No.
51152, 03-1 BCA 9 32,192; Titan Corp. v. West, 129
F.3d 1479 (Fed. Cir. 1997); Advanced Materials, Inc.,
108 F.3d 307 (Fed. Cir. 1997). Exceptions to this rule
include:

(a) The overrun was unforeseeable. Johnson
Controls World Servs, Inc. v. United States, 48
Fed. Cl. 479 (2001); RML, Inc. v. United States,
800 F.2d 246 (Fed. Cir. 1986) (burden is on
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(b)

contractor to show overrun was not reasonably
foreseeable during time of contract
performance); F2 Assoc., Inc., ASBCA No.
52397, 01-2 BCA 9 31,530. To establish
unforeseeability, the contractor must establish
that it maintained an adequate accounting
system. SMS Agoura Sys., Inc., ASBCA No.
50451, 97-2 BCA 9 29,203 (contractor
foreclosed from arguing unforeseeability by
prior decision).

Estoppel. Am. Elec. Labs., Inc. v. United
States, 774 F.2d 1110 (Fed. Cir. 1985) (partial
estoppel where Government induced continued
performance through representations of
additional availability of funds); Advanced
Materials, Inc., 108 F.3d 307 (Fed. Cir. 1997)
(unsuccessfully asserted); F2 Assoc., Inc.,
ASBCA No. 52397, 01-2 BCA 31,530
(unsuccessfully asserted).

7. Statutory Prohibition Against Cost-Plus-Percentage-of-Cost (CPPC)
Contracts.

a.

The cost-plus-percentage-of-cost system of contracting is
prohibited. 10 U.S.C. § 2306(a); 41 U.S.C. § 254(b); FAR
16.102(c).

Identifying cost-plus-percentage-of-cost. In general, any
contractual provision is prohibited that assures the Contractor
of greater profits if it incurs greater costs. The criteria used to
identify a proscribed CPPC system, as enumerated by the court
in Urban Data Sys., Inc. v. United States, 699 F.2d 1147 (Fed.
Cir. 1983) (adopting criteria developed by the Comptroller
General at 55 Comp. Gen. 554, 562 (1975)), are:

(1
2

3)

“4)

Payment is on a predetermined percentage rate;

The percentage rate is applied to actual performance
costs (as opposed to estimated or target performance
costs determined at the outset);

The Contractor’s entitlement is uncertain at the time of
award; and

The Contractor’s entitlement increases commensurately

with increased performance costs. See also Alisa

Corp., AGBCA No. 84-193-1, 94-2 BCA 426,952
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(finding contractor was entitled to quantum valebant
basis of recovery where contract was determined to be
an illegal CPPC contract).

Compare The Dep’t of Labor-Request for Advance Decision,
B-211213, Apr. 21, 1983, 62 Comp. Gen. 337, 83-1 CPD q 429
(finding the contract was a prohibited CPPC) with Tero Tek
Int’l, Inc., B-228548, Feb. 10, 1988, 88-1 CPD 9 132
(determining the travel entitlement was not uncertain so
therefore CPPC was not present).

Contract modifications. If the government directs the
contractor to perform additional work not covered within the
scope of the original contract, the contractor is entitled to
additional fee. This scenario does not fall within the statutory
prohibition on CPPC contracts. Digicon Corp., GSBCA No.
14257-COM, 98-2 BCA 9 29,988.

Cost Contracts. FAR 16.302; FAR 52.216-11. The contractor
receives its allowable costs but no fee (see Figure 8 below). may be
appropriate for research and development work, particularly with
nonprofit educational institutions or other nonprofit organizations, and
for facilities contracts.
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Figure 8

If in performing the contract, the
contractor incurs costs of:

Then the contractor is entitled to
the following amount of money:

$50 $50
$60 $60
$30 $30
$100 $100
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9. Cost-Sharing Contracts. FAR 16.303; FAR 52.216-12.

a. The contractor is reimbursed only for an agreed-upon portion
of its allowable cost (see Figure 9 below).

b. Normally used where the contractor will receive substantial
benefit from the effort.

Cost Sharing
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If in performing the @ntract, the Then the contractor is entitled to
contractor incurs costs of: the following amount of money:

$50 $40

$60 $48

$70 $56

$80 $60 (cost ceiling)
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10. Cost-Plus-Fixed-Fee (CPFF) Contracts (see Figure 5, page 15). FAR
16.306; FAR 52.216-8.

a.

Definition. The contract price is the contractor’s allowable
costs, plus a fixed fee that is negotiated and set prior to award.
The fixed fee does not vary with actual costs, but may be
adjusted as a result of changes in the work to be performed
under the contract. FAR 16.306(a).

Use. This contract type permits contracting for efforts that
might otherwise present too great a risk to contractors, but it
provides the contractor only a minimum incentive to control
costs. FAR 16.306(a). Often used for research or preliminary
exploration or study when the level of effort is unknown or for
development and test contracts where it is impractical to use a
cost-plus-incentive-fee contract.

Limitation on Maximum Fee for CPFF contracts. 10 U.S.C. §
2306(d); 41 U.S.C. § 254(b); FAR 15.404-4(c)(4).

(1) Maximum fee limitations are based on the estimated
cost at the time of award, not on the actual costs
incurred.

(2) Research and development contracts: the maximum fee
is a specific amount no greater than 15% of estimated
costs at the time of award.

3) For contracts other than R&D contracts, the maximum
fee is a specific amount no greater than 10% of
estimated costs at the time of award.

4) In architect-engineer (A-E) contracts, the contract price
(cost plus fee) for the A-E services may not exceed 6%
of the estimated project cost. Hengel Assocs., P.C.,
VABCA No. 3921, 94-3 BCA 9 27,080.

Forms. A CPFF contract may take one of two forms:
Completion or Term. The completion form describes the scope
of work by stating a definite goal or target with a specific end
product. The fixed fee is payable upon completion and
delivery of the specified end product. The term form describes
the scope of work in general terms and obligates the contractor
to devote a specified level of effort for a stated time period.
Under a term form, the fixed fee is payable at the expiration of
the agreed-upon period if performance is satisfactory. FAR
16.306(d).
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Discussion Problem: The US Army Intelligence and Security Command (INSCOM) issued
a solicitation for a new computer system for its headquarters building at Fort Belvoir. The
solicitation required offerors to assemble a system from commercial-off-the-shelf (COTS)
components that would meet the agency’s needs. The solicitation provided for the award of a
firm-fixed price contract. Several days after issuing the solicitation, INSCOM received a
letter from a potential offeror who was unhappy with the proposed contract type. This
contractor stated that, although the system would be built from COT components, there was a
significant cost risk for the awardee attempting to design a system that would perform as
INSCOM required. The contractor suggested that INSCOM award a cost-plus-fixed-fee
(CPFF) contract. Additionally, the contractor suggested that INSCOM structure the contract
so that the awardee would be paid all of its incurred costs and that the fixed fee be set at 10%
of actual costs.

How should INSCOM respond?
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Estimated Cost @
Time of Award =
$50

Fixed Fee = $5
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If in performing the contract, the
contractor incurs costs of:

Then the contractor is entitled to the
following amount of money:

$50 $50 + $5 Fixed Fee = $55
$40 $40 + $5 Fixed Fee = $45
$70 $70 + $5 Fixed Fee = $75
$80 $75 cost ceiling + $5 Fixed Fee = $80
$90 $75 cost ceiling + $5 Fixed Fee = $80
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1. Cost-Plus-Award-Fee (CPAF) Contracts. FAR 16.305 and FAR
16.405-2.

a. The contractor receives its costs plus a fee consisting of a base
amount (which may be zero) and an award amount based upon
a judgmental evaluation by the Government sufficient to
provide motivation for excellent contract performance (see

Figure 7 below).
Rating Definition of Rating Award Fee
Unsatisfactory Contractor had failed to meet the basic (minimum | 0%

essential) requirements of the contract.

Satisfactory Contractor has met the basic (minimum essential) | No Greater than 50%
requirements of the contract.

Good Contractor has met the basic (minimum essential) | 50% - 75%
requirements of the contract, and has met at least
50% of the award fee criteria established in the
award fee plan.

Excellent Contractor has met the basic (minimum essential) | 75% - 90%
requirements of the contract, and has met at least
75% of the award fee criteria established in the
award fee plan.

Outstanding Contractor has met the basic (minimum essential) | 90% - 100%
requirements of the contract, and has met at least
90% of the award fee criteria established in the
award fee plan.
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b. Determination and Finding (D&F). FAR 16.401(d). A
determination and finding, signed by the head of the
contracting activity, is required. The D&F must justify that the
use of this type of contract is in the best interests of the
government. It must address all of the following suitability
items:

(1) The work to be performed is such that it is neither
feasible nor effective to devise predetermined objective
incentive targets applicable to cost, schedule, and
technical performance;

2) The likelihood of meeting acquisition objectives will be
enhanced by using a contract that effectively motivates
the contractor toward exceptional performance and
provides the government with the flexibility to evaluate
both actual performance and the conditions under
which it was achieved; and

3) Any additional administrative effort and cost required
to monitor and evaluate performance are justified by the
expected benefits as documented by a risk and cost
benefit analysis to be included in the D&F. FAR
16.401(e).

c. Funding Limitations: On 17 October 2006, the President
enacted the 2007 National Defense Authorization Act
(NDAA); Section 814 of the 2007 NDAA required the
Secretary of Defense to issue guidance for the appropriate use
of award fees in all DoD acquisitions.9

d. On 24 April 2007, the Director, Defense Procurement and
Acquisition Policy issued the required guidance on the proper
use of award fees and the DoD award fee criteria.10 The
required DoD award fee criteria is reflected in the chart above:

e. Section 8117 of the 2008 DoD Appropriations Act, enacted by
the President on 13 November 2007, contained the funding
limitation that “[n]one of the funds appropriated or otherwise
made available by this Act may be obligated or expended to
provide award fees to any defense contractor contrary to the
provisions of section 814 of the National Defense
Authorization Act, Fiscal Year 2007 (Public Law 109-364).”

? John Warner National Defense Authorization Act, 2007, Pub. L. No. 109-364, 120 Stat. 2083, Sec. 814 (Oct.
17, 2006).

12 See Appendix A: DPAP Memo on Proper Use of Award Fee Contracts and Award Fee Provisions.
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As aresult of Sec. 8117, any obligations or expenditures for
DoD contract award fees that do not conform with the DoD
award fee criteria are not only policy violations, but also per se
(uncorrectable) Antideficiency Act violations as well.

Limitations on base fee. DOD contracts limit base fees to 3%
of the estimated cost of the contract exclusive of fee. DFARS
216.405-2(c)(iii).

Award fee. The DFARS lists sample performance evaluation
criteria in a table that includes time of delivery, quality of
work, and effectiveness in controlling and/or reducing costs.
See DFARS Part 216, Table 16-1. The Air Force Award Fee
Guide (Mar. 02) and the National Aeronautics And Space
Administration Award Fee Contracting Guide (Jun. 27, 01),
discussed supra both contain helpful guidance on developing
award fee evaluation plans.

The FAR requires that an appropriate award-fee clause be
inserted in solicitations and contracts when an award-fee
contract is contemplated, and that the clause ‘‘[e]xpressly
provide[s] that the award amount and the award-fee
determination methodology are unilateral decisions made
solely at the discretion of the government.”” FAR 16.406
(e)(3). There is no such boilerplate clause in the FAR and
therefore such a clause must be written manually. An award
fee plan is included in the solicitation which describes the
structure, evaluation methods, and timing of evaluations.
Generally, award fee contracts require a fee-determining
official, an award-fee board (typical members include the KO
and a JA), and performance monitors (who evaluate technical
areas and are not members of the board). See NASA and Air
Force Award Fee Guides.

Since the available award fee during the evaluation period must
be earned, the contractor begins each evaluation period with
0% of the available award fee and works up to the evaluated
fee for each evaluation period. AFARS 5116.4052(b)(2). If
performance is deemed either unsatisfactory or marginal, no
award fee is earned. DFARS 216.405-2(a)(1).

A CPAF contract shall provide for evaluations at stated
intervals during performance so the contractor will periodically
be informed of the quality of its performance and the areas in
which improvement is expected. FAR 16.405-2(b)(3).
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Unilateral changes to award-fee plans can be made before the
start of an evaluation period with written notification by the
KO. Changes to the plan during the evaluation plan can only
be done through bilateral modifications. See Air Force Award
Fee Guide.

A contractor is entitled to unpaid award fee attributable to
completed performance when the government terminates a
cost-plus-award fee contract for convenience. Northrop
Grumman Corp. v. Goldin, 136 F.3d 1479 (Fed. Cir. 1998).

The award fee schedule determines when the award fee
payments are made. The fee schedule does not need to be
proportional to the work completed. Textron Defense Sys. v.
Widnall, 143 F.3d 1465 (Fed. Cir. 1998) (end-loading award
fee to later periods)
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FIGURE 7.
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If in performing the
contract, the contractor
incurs costs of:

Then the contractor is
entitled to the following
amount of money:

Notes

$50 $51 + up to $4 of award
fee
$55 $56 + up to $4 of award
fee
$57 $58 +up to $4 of award While $60 is the cost ceiling, in
fee cost contracts the cost ceiling is
typically exclusive of any fee.
(See FAR 52.232-20).
$60 $60 + $1 base fee +up to $60 is the cost ceiling. See
$4 of the award fee comment above.
$68 $60 + $1 base fee + up to
$4 of the award fee

If in performing the
contract at $50 in cost, the
contractor performs:

Then the contractor is
entitled to the following
amount of money:

Outstanding (90-100%) $54.60-$55 $1 Base Fee + 90-100% of the
$4 Award Fee
Excellent (75-90%) $54-$54.60 $1 Base Fee + 75-90% of the $4
Award Fee
Good (50-75%) $53-$54 $1 Base Fee + 50-75% of the $4
Award Fee
Satisfactory (No greater $51-$53 $1 Base Fee + no more than 50%
than 50%) of the $4 Award Fee
Unsatisfactory (0%) $51 $1 Base Fee + None of the $4
Award Fee
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12. Cost-Plus-Incentive-Fee (CPIF) Contracts. FAR 16.304; FAR 16.405-
1; and FAR 52.216-10.

a.

The CPIF specifies a target cost, a target fee, minimum and
maximum fees, and a fee adjustment formula (see Figure 6,
page 18). After contract performance, the fee is determined in
accordance with the formula. See Bechtel Hanford, Inc., B-
292288, et. al, 2003 CPD 4] 199.

A CPIF is appropriate for services or development and test
programs. FAR 16.405-1. See Northrop Grumman Corp. v.
United States, 41 Fed. Cl. 645 (1998) (Joint STARS contract).

The government may combine technical incentives with cost
incentives. FAR 16.405-1(b)(2). The contract must have cost
constraints to avoid rewarding a contractor for achieving
incentives which outweigh the value to the government. FAR
16.402-4 (b).

If a contractor meets the contract criteria for achieving the
maximum fee, the government must pay that fee despite minor
problems with the contract. North American Rockwell Corp.,
ASBCA No. 14329, 72-1 BCA 49207 (1971) (Government
could not award a zero fee due to minor discrepancies when
contractor met the target weight for a fuel-tank, which was the
sole incentive criteria).

A contractor is not entitled to a portion of the incentive fee
upon termination of a CPIF contract for convenience. FAR
49.115 (b)(2).
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Target Cost (TC) = $50
Target Fee (TF) = $5

Cost Ceiling (CC): $60
(120% TC)

Minimum Fee (MF) = $2
Maximum Fee (MxF) = $7

Fee Ajustment (FA)
formula: 50/50 split

Cost Overrun: The 50/50
FA formula decreases the
$5 TF until the Ktr is only
receiving the $2 MF. Also,
the gov’t will only pay
actual costs up to the
$60.00 CC.

Cost Underrun: The 50/50
FA formula increases the
$5 TF until the Ktr tops out
at the $7 MxF.
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Figure 6
If in performing the Then the contractor is Notes/Explanation:
contract, the contractor | entitled to the following
incurs costs of: amount of money:
$50.00 $55.00 TC $50 + TF $5 = $55.00
$55.00 $57.50 50% of $5 cost overrun = $2.50 FA to TF
Actual Costs (AC) $55 + TF $5 - FA$2.50 = $57.50
$57.50 $59.50 50% of the $7.50 cost overrun = $3.75
TF $5 — FA $3.75 = $1.25 which is lower than MF $2
AC $57.50 + MF $2 = $59.50
$60.00 $62.00 50% of the $10 cost overrun = $5 FA so Ktr = MF $2
AC $60 + MF $2 = $62
$62.00 $62.00 50% of the $12 cost overrun = $6 FA, so Ktr = $2 MF
AC exceed Cost Ceiling (CC) so costs are limited to $60
CC $60 + MF $2 = $62
$47.50 $55.75 50% of the $2.5 cost underrun = $1.25 FA
AC $47.50 + FA $1.25 + TF $ 5= $53.75
$45.00 $52.50 50% of the $5 cost underrun = $2.50 FA which would push the
fee over the MxF $7. So Ktr gets MxF $7.00
AC $45 + MxF $7 = $52.00

6-57




13. Time-and-Materials and Labor-Hour Contracts. FAR Subpart 16.6.

a.

Application. Use these contracts when it is not possible at
contract award to estimate accurately or to anticipate with any
reasonable degree of confidence the extent or duration of the
work. FAR 16.601(b); FAR 16.602.

Type. The FAR Council recently specified that T&M and LH
contracts are neither fixed-price contracts nor cost-
reimbursement contracts, but they constitute their own unique
contract type. Federal Register, Vol. 77, No.1, Jan 2012.

Government Surveillance. Appropriate surveillance is required
to assure that the contractor is using efficient methods to
perform these contracts, which provide no positive profit
incentive for a contractor to control costs or ensure labor
efficiency. FAR 16.601(b)(1); FAR 16.602. CACI, Inc. v.
General Services Administration, GSBCA No. 15588, 03-1
BCA 9 32,106.

Limitation on use. The contracting officer must execute a
D&F that no other contract type is suitable, and include a
contract price ceiling. This includes Federal Supply Schedule
contracts. FAR 8.404(h)(3)(1); FAR 16.601(c); FAR 16.602.

Types.

(1) Time-and-materials (T&M) contracts. Provide for
acquiring supplies or services on the basis of:

(a) Direct labor hours at specified fixed hourly rates
that include wages, overhead, general and
administrative expenses, and profit; and

(b) Materials at cost, including, if appropriate,
material handling costs as part of material costs.

(1) Material handling costs shall include
those costs that are clearly excluded
from the labor-hour rate, and may
include all appropriate indirect costs
allocated to direct materials.

(i1) An optional pricing method described at
FAR 16.601(b)(3) may be used when the
contractor is providing material it sells
regularly to the general public in the
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V.

ordinary course of business, and several
other requirements are met.

(©) Labor-hour contracts. Differs from T&M
contracts only in that the contractor does not
supply the materials. FAR 16.602.

B. Miscellaneous Contract Types
1. Level of Effort Contracts.

a. Firm-fixed-price, level-of-effort term contract. FAR 16.207.
Government buys a level of effort for a certain period of time,
1.e., a specific number of hours to be performed in a specific
period. Suitable for investigation or study in a specific R&D
area, typically where the contract price is $100,000 or less.

b. Cost-plus-fixed-fee-term form contract. FAR 16.306(d)(2).
Similar to the firm-fixed-price level-of-effort contract except
that the contract price equals the cost incurred plus a fee. The
contractor is required to provide a specific level of effort over a
specific period of time.

2. Award Term Contracts. Similar to award fee contracts, a contractor
earns the right, upon a determination of exceptional performance, to
have the contract’s term or duration extended for an additional period
of time. The contract’s term can also be reduced for poor performance.
There has been no guidance from the FAR on this type of contract. The
Air Force Material Command issued an Award Fee & Award Term
Guide, dated December 2002, which contains useful guidance.

a. The process for earning additional periods is similar to award
fees. Generally, a Term Determining Official, an Award Term
Review Board, and Performance Monitors should be identified
within the solicitation.

b. A point ceiling (+100) and a floor (-100) will be set up to
incentivize the contractor’s performance. Performing to either
threshold will either increase or decrease the term of the
contract. For example, two Very Good evaluations (80 points
for each) in a row would earn another year of performance.
The 60 points would carry over to the next evaluation period.

SELECTION OF CONTRACT TYPE
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A.

Factors to Consider.

1.

Regulatory Limitations.

a.

Sealed Bid Procedures. Only firm-fixed-price contracts or
fixed-price contracts with economic price adjustment may be
used under sealed bid procedures. FAR 16.102(a) and FAR
14.104.

Contracting by Negotiation. Any contract type or combination
of types described in the FAR may be selected for contracts
negotiated under FAR Part 15. FAR 16.102(b).

Commercial items. Agencies must use firm-fixed-price
contracts or fixed-price contracts with economic price
adjustment to acquire commercial items. As long as the
contract utilized is either a firm-fixed-price contract or fixed-
price contract with economic price adjustment, however, it may
also contain terms permitting indefinite delivery. FAR 12.207.
Agencies may also utilize award fee or performance or delivery
incentives when the award fee or incentive is based solely on
factors other than cost. FAR 12.207; FAR 16.202-1; FAR
16.203-1.

Negotiation. Selecting the contract type is generally a matter for

negotiation and requires the exercise of sound judgment. The objective
is to negotiate a contract type and price (or estimated cost and fee) that
will result in reasonable contractor risk and provide the contractor with
the greatest incentive for efficient and economical performance. FAR
16.103(a). (See Figure 10, below).
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3. Allocation of Risk. Certain contract types distribute the risk of a
contract cost overrun differently. For example, a firm fixed price
contract places the risk of a cost overrun solely on the contractor.
While the level of effort contract type places more of the risk of a cost
overrun on the government.

ALLOCATION OF COST RISK

4 Cost Plus Fixed Fee
GOVERNMENT | - Level of Effort (CPFF — LOE)

RISK Time & Materials (T&M)
Cost Plus Fixed Fee (CPFF)

Cost Plus Award Fee (CPAF)
Cost Plus Incentive Fee (CPIF)

COST NO FEE

COST SHARING
CON1R-|$SAP§:TOR Fixed Price Incentive (FPI)

FFP W/
Economic Price Adjustment (EP.
Firm Fixed Price (FFP)

Figure 10
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Discretion. Selection of a contract type is ultimately left to the
reasonable discretion of the contracting officer. Diversified Tech. &
Servs. of Virginia, Inc., B-282497, July 19, 1999, 99-2 CPD q 16
(change from cost-reimbursement to fixed-price found reasonable).

a. There are numerous factors that the contracting officer should
consider in selecting the contract type. FAR 16.104.

(D) Availability of price competition.

2) The accuracy of price or cost analysis.

3) The type and complexity of the requirement.

4) Urgency of the requirement.

%) Period of performance or length of production run.

(6) Contractor’s technical capability and financial
responsibility.

(7 Adequacy of the contractor’s accounting system.
(8) Concurrent contracts.

9 Extent and nature of proposed subcontracting.
(10)  Acquisition history.

b. In the course of an acquisition lifecycle, changing
circumstances may make a different contract type appropriate.
Contracting Officers should avoid protracted use of cost-
reimbursement or time-and-materials contracts after experience
provides a basis for firmer pricing. FAR 16.103(c).
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c. Common Contract Type by Phase of the Acquisition Process.
For a more complete description of the acquisition process and
Milestones A, B, and C, please see DODI 5000.02.

Figure 6. Contract Type by Phase of 1|1e Acquisition Process

Materiel  Technology Engr. & Manuf. Production & Operations
Solution  Development Development Deployment & Support
Analysis
Materiel 0 P-CDRA FRP
Dev. = Deci_sinn
Decision - % Review _
=2 =E -
_ = == a £ S
" £8 85 g2 £ B
.= 52 2E = =g £ =4
ﬁ =& A= g L= od A =
CPFF = CPIF = CPAF
(CPFF —Cost Plus Fixed Fee (CPIF—Cost Plus Incentive Fee CPAF — Cost Plus Award Fee

FFP—Firm Fixed Price FPI(F) —Fixed Price Incentive Firm
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VI. PERFORMANCE-BASED ACQUISITIONS FAR SUBPART 37.6

A. Focuses on results rather than methods (i.e. “how the work it to be
accomplished or how many work hours). FAR 37.602(b)(1). Performance-
based contracts for services shall include:

1.

2.

A performance work statement (PWS)

Measurable performance standards and a method of assessing
performance against those standards

Performance incentives when appropriate. FAR 37.601

There are two ways to generate the PWS. Either the government
creates the PWS or prepares a statement of objectives (SOO) from
which the contractor generates the PWS along with its offer. The SOO
does not become part of the contract. The minimum elements of the
SOO are:

a. Purpose;
b. Scope or mission;
c. Period or place of performance;

d. Background,
e. Performance objectives; and
f. Any operating constraints. FAR 37.602 (c).

Depends on quality assurance plans to measure and monitor
performance prepared by either the government or submitted by the
contractor. FAR 37.604.

The ideal contract type is one that incorporate positive and/or negative
performance incentives which correlate with the quality assurance plan.
FPIF are useful types for performance-based contracts.

The DoD has a Guidebook on Performance-Based Service Acquisitions
located at http://www.acq.osd.mil/dpap/Docs/pbsaguide010201.pdf .
Another guide is the Seven Steps to Performance-Based Service
Acquisitions, http://www.acquisition.gov/comp/seven_steps/home.html.
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APPENDIX A

DPAP Memo, Subject: Proper Use of Award Fee Contracts and Award Fee Provisions,
dtd 24 April 2007

3 | OFFICE OF THE UNDER SECRETARY OF DEFENSE

N | 3000 DEFENSE PENTAGON
| WASHINGTON, DC 20301-300C

MAY 1 & 2007

MEMO{QANDW FOR DIRECTORS OF THE DEFENSE AGENCIES
SUBJECT: Proper Use of Award Fee Contracts and Award Fee Provisions

The Head of Contracting Activity (HCA) for each Other Defense Agency shall
retain the determination and finding (D&F) required by the attached April 24, 2007
memorandum for (a) all ACAT programs, and (b) all non-ACAT contracts with an
estimated value of $50 million or more. The D&Fs for ACAT 1 programs shall be
forwarded by the HCA to DPAP, as required by the DPAP memo. Copies of D&Fs on all
contracts shall also be included in the contract file.

Attachment:
As stlated
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

APR 3 4 2007

mm¢mm FOR SECRETARIES OF THE MILITARY DEPARTMENTS
| (ATTN: ACQUISITION EXECUTIVES)
DIRECTORS OF THE DEFENSE AGENCIES

SUBJ&CT: Proper Use of Award Fee Contracts and Award Fee Provisions

Over the past several years there has been an increased use of cost-plus-award-fee
contragts and award fee provisions, particularly for development efforts and low rate
initial production (LRIP) efforts. The purpose of this memorandum is to state the

Department’s policy with regard to the proper use of award fee contracts and award fee
provisipns.

FAR 16.104 requires that we take into account a number of factors when selecting
the proper contract type. Among them are: price competition, price analysis, cost
analysis, type and complexity of requirement, urgency of requirement, period of
performance or length of production run, the Contractor’s technical capability and
financipl responsibility, the adequacy of the contractor’s accounting system, concurrent
contracts, and the extent and nature of proposed subcontracting and acquisition history.

In particular, with regard to the use of award fee contracts, FAR 16.405-2 (b)(1)(i)
states that: “The cost-plus-award-fee contract is suitable for use when — (i) The work to
be pel‘fprmed is such that it is neither feasible nor effective to devise predetermined
objective incentive targets applicable to cost, technical performance or schedule.”

The fact is that most, if not all, of our development and LRIP contracts contain
numerqus objective criteria. For a variety of reasons, expediency being among the most
prevalent, over the past several years we have chosen not to construct contracts that
appropriately contain the means to measure objective and subjective criteria.

It is the policy of the Department that objective criteria will be utilized, whenever
possible, to measure contract performance. In those instances where objective criteria
exist, and the Contracting Officer and Program Manager wish to also evaluate and
incentﬁi:E‘izc subjective elements of performance, the most appropriate contract type would
be a myltiple incentive type contract containing both incentive and award fee criteria
(e.g., cost-plus-incentive/award fee, fixed-price-incentive/award fee) or a fixed
price/award fee contract.
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If it is determined that objective criteria do not exist and that it is appropriate to
use a cpst-plus-award fee (CPAF) contract, then the Head of the Contracting Activity
(HCA) must sign a determination and finding (D&F) that “the work to be performed is
such it is neither feasible nor effective to devise predetermined objective incentive
targets|applicable to cost, technical performance or schedule.” The HCA may delegate
this approval authority, within the contracting chain, no lower than one level below the
HCA. |

The following shall apply to all award fee provisions:

Award fee may be earned in accordance with the following:

ting Award Fee Pool Earned
Unsatisfactory 0%
Satisfactory No Greater Than 50%
Good 50%-75%
Excellént 75%-90%
Outstanding 90%-100%
Definitions of Ratings
Unsatisfactory Contractor has failed to meet the basic (minimum

essential) requirements of the contract.

Satisfactory Contractor has met the basic (minimun essential)
requirements of the contract.
Good Contractor has met the basic (minimum essential)

requirements of the contract, and has met at least 50%
of the award fee criteria established in the award fee
plan.

Excellént Contractor has met the basic (minimum essential)
requirements of the contract, and has met at least 75%
of the award fee criteria established in the award fee
plan.
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Dutstaﬁding Contractor has met the basic (minimum essential}
' contract requirements and has met at least 90% of the
award fee criteria established in the award fee plan.

ontracting Officers are required, together with the Program Manager, to

ine the basic contract requirements that will be specified in the contract. In
tion with the Program Manager and the Fee Determining Official, the

ting Officer shall derive the award fee criteria to be included in the Award Fee

or ACAT I programs, copies of all D&Fs shall be provided to the Director,
Defense Procurement and Acquisition Policy, within 30 days of the end of the quarter,
bcginnﬁg with the quarter ending September 30, 2007, Senior Procurement Executives
of the Military Departments and Other Defense Agencies shall be responsible for
establishing the level of reporting for non-ACAT I contracts within their organizations,

Please direct any questions regarding this memorandum to Mr. Bill Sain, Senior

Procurement Analyst, Defense Procurement and Acquisition Policy (Office of Cost,
Pricing, and Finance) at 703-602-0293 or bill.sain@osd.mil. '

0L

Director, Defense Procurement
and Acquisition Policy
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I11.

CHAPTER 7

SEALED BIDDING

INTRODUCTION

The purpose of these statutes and regulations is to give all persons equal right to compete
for government contracts; to prevent unjust favoritism, or collusion or fraud in the letting
of contracts for the purchase of supplies; and thus to secure for the government the
benefits which arise from competition. In furtherance of such purpose, invitations and
specifications must be such as to permit competitors to compete on a common basis.

United States v. Brookridge Farm, Inc., 111 F.2d 461, 463 (10th Cir. 1940).

THREE CONTRACT METHODS
A. Sealed Bidding. FAR Part 14.
B. Contracting by Negotiation. FAR Part 15.

C. Simplified Acquisition Procedures. FAR Part 13.

FRAMEWORK OF THE SEALED BIDDING PROCESS

A. Overview:

1. Sealed bidding is the oldest method of contracting in the United States.
For many years, it was the contracting method of choice. Today, it is the
least used method but it remains foundational to an adequate
understanding of government contract law in the United States. For an
excellent history of sealed bidding in government contracting, see “A
History of Government Contracting” by James F. Nagle. See also 2 Stat.
536; 6 Ops. Atty. Gen. 99, 1853 WL 2170; 2 Ops. Atty. Gen. 257, 1829
WL 449.

2. Sealed bidding is a method of contracting where contracts are awarded to:
a. The LOWEST PRICED

b. RESPONSIVE BID

7-1



c. Submitted by a RESPONSIBLE BIDDER.

3. Contract Types: Bids must be firm fixed price (FFP) or firm fixed price
with economic price adjustment (FFP w/EPA). FAR 14.104.
B. Current Statutes
1. DoD, Coast Guard, and NASA —10 U.S.C. §§ 2301-2331.
2. Other federal agencies — 41 U.S.C. §§ 3301 et al.

C. Current Regulations

1.

2.

FAR Part 14 — Sealed Bidding.

DoD and agency regulations:

a. Defense FAR Supplement (DFARS), Part 214 — Sealed Bidding.

b. Air Force FAR Supplement (AFFARS), Part 314 — Sealed Bidding.
c. Army FAR Supplement (AFARS), Part 14 — Sealed Bidding

d. Navy Marine Corps Acquisition Regulation Supplement
(NMCARS), Part 14 — Sealed Bidding.

e. Defense Logistics Acquisition Regulation (DLAR), Part 5214 —
Sealed Bidding.

D. Mandatory Use of Sealed Bidding

1.

Agencies are required to use sealed bidding where all elements
enumerated in these parallel statutory structures for the use of sealed
bidding procedures are present. 10 U.S.C. § 2304(a)(2); 41 U.S.C. § 3301
FAR 6.401(a); FAR 14.103-1; see Racal Filter Technologies, Inc.,
B-240579, Dec. 4, 1990, 70 Comp. Gen. 127, 90-2 CPD 9 453 (sealed
bidding required when all elements enumerated in the Competition in
Contracting Act (CICA) are present—agencies may not use negotiated
procedures); see also UBX Int’l, Inc., B-241028, Jan. 16, 1991, 91-1 CPD
9 45 (use of sealed bidding procedures for ordnance site survey was

proper)

The Racal Factors — The head of an agency shall solicit sealed bids if—

a. Time permits the solicitation, submission, and evaluation of sealed
bids;



The award will be made on the basis of price and other price-
related factors [see FAR 14.201-8];

It is not necessary to conduct discussions with the responding
sources about their bids; and

There is a reasonable expectation of receiving more than one
sealed bid.

Negotiated procedures are only authorized if sealed bids are not
appropriate under FAR 6.401(a). FAR 6.401(b)(1); see Racal Filter
Technologies, Inc., B-240579, Dec. 4, 1990, 70 Comp. Gen. 127, 90-2

CPD 9 453; see also UBX Int’l, Inc., B-241028, Jan. 16, 1991, 91-1 CPD

q45.

The determination as to whether circumstances support the use of
negotiated procedures is largely a discretionary matter within the purview
of the contracting officer.

a.

While the decision to employ negotiate procedures involves the
exercise of a business judgment, such decisions must still be
reasonable. Essex Electro Eng’rs, 65 Comp. Gen. 242, 86-1 CPD
92. An agency must reasonably conclude that the conditions
requiring use of sealed bidding are not present. F&H Mfg. Corp.,
B-244997, Dec. 6, 1991, 91-2 CPD 9 520 at 3.

If the contracting officer decides that negotiated procurement is
necessary, the contracting officer must explain briefly which of the
four requirements for sealed bidding is not met. LT.S. Corp., B-
243223, July 15, 1991, 91-2 CPD § 55.

The fact that the requirement was previously procured through
sealed bidding procedures is not material to whether the
contracting officer’s decision was reasonable. Id.; see also Victor
Graphics, Inc., 69 Comp. Gen. 410 (1990), 90-1 CPD para. 407
(agency’s past practice is not a basis for questioning its application
of otherwise correct procurement procedures).

Case Study
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Facts. Offeror A protested the use of negotiated procedures by the agency, arguing that the
agency was required to use sealed bidding procedures under CICA. The solicitation called for
construction of an intake canal as part of a flood control project. All previous canal construction
projects were awarded using price or price related factors only. This time, the agency chose
negotiated procedures because it decided to consider six non-price related factors as equal to the
price factor. The non-price related factors were past performance, technical approach, duration,
personnel experience, project management, and small business subcontracting plan. The agency
was also using a compressed time frame because of the urgency of improving flood control in a
hurricane stricken area. The solicitation also stated the agency could elect to hold discussions.
In considering Offeror A’s protest, GAO evaluated the reasonableness of the agency’s decision
to use negotiated procedures. What should the result be?

Negotiated Procurement OK. GAO held that the agency reasonably concluded the procurement
required the use of negotiated procedures. The use of the new non-price factors was warranted
because of the need to move quickly to restore flood control capabilities to the region. Ceres
Environmental Services, Inc., B-310902, Mar. 3, 2008 (agency properly used negotiated
procedures where compressed time schedule increased the complexity of a project normally
awarded by sealed bidding); see Comfort Inn South, B-270819.2, May 14, 1996, 96-1 CPD 9§ 225
at 3 (negotiated procedures okay where, after 10 years of using sealed bidding, agency changed to
the use of negotiated procedures to consider past performance as a non-price factor in selection
of a contractor to provide accommodations for military applicants); TLT Constr. Corp., B-
286226, Nov. &, 2000, 2000 CPD 9 179 at 3(complex coordination and scheduling requirements
provided reasonable support for negotiated procurement); W.B. Jolley, B-234490, May 26, 1989,
89-1 CPD 9 512 at 4-5 (decision to consolidate numerous, diverse services into one contract
created a complex procurement justifying use of negotiated procurement procedures).

E. Overview of Sealed Bidding Process: The Five Phases. FAR 14.101.

1. Preparation of the invitation for bids (IFB)
2. Publicizing the invitation for bids

3. Submission of bids

4. Evaluation of bids

5. Contract award

IV. PREPARATION OF INVITATION FOR BIDS
A. Format of the IFB

1. Uniform Contract Format. FAR 14.201-1.
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2. Standard Form 33 - Solicitation, Offer and Award. FAR 53.301-33.

3. Standard Form 30 - Amendment of Solicitation; Modification of Contract.
Specifications

1. Clear, complete, and definite

2. Minimum needs of the government (“no gold plating”)

3. Preference for commercial items. FAR 12.000 and FAR 12.101(b).
Definition. “Offer” means “bid” in sealed bidding. FAR 2.101.

Contract Type: Contracting officers may use only firm fixed-price and fixed-
price with economic price adjustment contracts in sealed bidding acquisitions.
FAR 14.104.

V. PUBLICIZING THE INVITATION FOR BIDS (IFB)

A.

Policy on Publicizing Contract Actions. FAR 5.002. Prior to awarding
government contracts, agencies must comply with the publicizing requirements of
FAR Part 5. Publicizing contract actions increases competition, broadens
industry participation, and assists small business concerns in obtaining contracts
and subcontracts.

The publication requirements mandated by FAR 5.02 are covered in Fiscal Law
Desk book Chapter 34.

Late receipt of IFB. Failure of a potential bidder to receive an IFB in time to
submit a bid, or to receive a requested solicitation at all, does not require
postponement of bid opening unless adequate competition is not obtained. See
Family Carpet Serv. Inc., B-243942.3, Mar. 3, 1992, 92-1 CPD 9 255; see also
Educational Planning & Advice, B-274513, Nov. 5, 1996, 96-2 CPD q 173
(refusal to postpone bid opening during a hurricane was not an abuse of discretion
where adequate competition was achieved and agency remained open for
business); Lewis Jamison Inc. & Assocs., B-252198, June 4, 1993, 93-1 CPD
9433 (GAO denies protest where contractor had “last clear opportunity” to avoid
being precluded from competing). But see Applied Constr. Technology,
B-251762, May 4, 1993, 93-1 CPD 9 365 (although agency received 10 bids in
response to IFB, GAO sustained protest where agency failed to solicit contractor it
had advised would be included on its bidder’s mailing list).
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D.

Failure to Provide Actual Notice to a Bidder (including the incumbent)

1.

Historical. At one time (but no longer), the FAR required that “bids shall
be solicited from . . . the previously successful bidder.” See superseded
FAR §§ 14.205-4 and 15.403. During that time, failure to give notice of a
solicitation for supplies or services to a contractor currently providing such
supplies or services (i.e., the incumbent) had occasionally been fatal to the
solicitation, unless the agency:

a. Made a diligent, good-faith effort to comply with statutory and
regulatory requirements regarding notice of the acquisition and
distribution of solicitation materials; and

b. Obtained reasonable prices (competition). Transwestern
Helicopters, Inc., B-235187, July 28, 1989, 89-2 CPD q 95
(although the agency failed inadvertently to solicit incumbent
contractor, the agency made reasonable efforts to publicize the
solicitation, which resulted in 25 bids); but see Professional
Ambulance, Inc., B-248474, Sep. 1, 1992, 92-2 CPD 9] 145 (agency
failed to solicit the incumbent and received only three proposals;
GAO recommended resolicitation).

Current. If'the solicitation is posted on FedBizOpps (the current GPE),
then the agency has fulfilled any obligation it might have to solicit the
incumbent contractor.

a. The FAR provides guidance on notification procedures. See
FAR Part 5. However, beyond the notification procedures, the
current FAR does not require actual notice to incumbent
contractors in a sealed bid competition.

(1) The agencies has an affirmative obligation to use
reasonable methods to publicize its procurement needs and
to timely disseminate solicitation documents to those
entitled to receive them. Matter of Optelec U.S., Inc., B-
400349; B-400379.2, 16 October 2008 (publicizing on the
GPE generally meets this affirmative obligation).

(2) Concurrent with the agency’s obligations, prospective
contractors must avail themselves of every reasonable
opportunity to obtain the solicitation document. Matter of
Optelec U.S., Inc., B-400349; B-400379.2, 16 October
2008, Laboratory Sys. Servs., Inc., B-258883, Feb. 15, 1995,
95-1 CPD 490 at 2.
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3)

In protests, GAO will consider whether the agency or the
protester had the last clear opportunity to avoid the
protester’s being precluded from competing. Matter of
Optelec U.S., Inc., B-400349; B-400379.2, 16 October
2008 (once advised the solicitation would be posted on
FedBizOpps, it was the protestor’s responsibility to take
whatever steps were necessary to obtain it); Wind Gap
Knitwear, Inc., B-276669, July 10, 1997, 97-2 CPD q 14 at
3 (although protestor had not received the actual notice of
the solicitation, it was aware of the estimated agency
closing date for offers and so it was unreasonable for the
protestor to delay contacting the agency about its nonreceipt
of the solicitation until after the actual closing date).

If agency posts solicitation on the GPE, contractor is on
constructive notice of the RFP, even if contractor never received
actual notice.

(1

)

PR Newswire Association, LLC, B-400430, 26 September
2008. In PR Newswire, GAO held the agency’s posting on
FedBizOpps put PR Newswire on constructive notice even
though a competitor received actual notice because of a
prior bid protest agreement. PR Newswire did not receive
actual notice and it could not show proof that it actively
sought the solicitation from agency personnel.

CBMC, Inc. B-295586, Jan. 6, 2005, 2005 CPD § 2 at 2
(FedBizOpps website places prospective contractors on
constructive notice of contract awards); Aluminum
Specialties, Inc. t/a Hercules Fence Co., B-281024, Nov.
20, 1998, 98-2 CPD q 116 at 2 (notice in Commerce
Business Daily — formerly the official public medium for
identifying proposed contract actions and now replaced by
0FedBizOpps — provides constructive notice of solicitation
and contents).

Once an agency posts a solicitation on the GPE, it is solely the
incumbent contractor’s responsibility to take whatever steps are
necessary to obtain the solicitation.

Case Study:
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Facts. A bidder requests that the agency provide it with a copy of
the solicitation. The agency tells the bidder to register on FedBizOpps for
information on the procurement. The bidder registers and also signs up on
FedBizOpps to receive an email notice when the solicitation was posted.
However, FedBizOpps discontinues its email notification feature and the
bidder does not receive notice when the solicitation is posted. The bidder
receives actual notice of the solicitation on the day proposals are due. As a
result, its bid is late and the agency rejects the bid. The bidder requests that
GAO recommend that its offer be considered because the bidder did not
received actual notice of the solicitation until the day that proposals were
due. Should the bidder’s late bid be considered?

No. Once the agency posts the solicitation on FedBizOpps, it
becomes the contractor’s sole responsibility to monitor the website for the
posting of the solicitation. A bidder’s decision to use any e-mail
notification function on FedBizOpps was at the bidder’s own risk. It did
not operate to shift responsibility from the contractor to the agency.
Optelec U.S., Inc., B-400349, B-400349.2, 16 October 2008.

VI. SUBMISSION OF BIDS

A. Safeguarding Bids. FAR 14.401.

1.

Bids (including bid modifications) received before the time set for bid
opening, generally, must remain unopened in a locked box or safe.
FAR 14.401.

A bidder generally is not entitled to relief if the agency negligently loses
its bid. Vereinigte Gebidudereinigungsgesellschaft, B-252546, June 11,
1993, 93-1 CPD 9 454.

B. To be considered for award, a bid must be RESPONSIVE to the solicitation, i.e.,
comply in all material respects with the IFB, to include method, time and place of
submission. FAR 14.301(a). Reasons for specific requirements:

1.

2.

3.

Equality of treatment of bidders.
Preserve integrity of system.

Convenience of the government.
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C. Method of Submission. FAR 14.301.

1.

To be considered for award, a bid must be RESPONSIVE to the
solicitation, i.e., comply in all material respects with the IFB, to include
the method of submission. FAR 14.301(a). This enables bidders to stand
on an equal footing and maintain the integrity of the sealed bidding
system. Id.; LORS Medical Corp., B-259829.2, Apr. 25, 1995, 95-1 CPD
9 222 (bidder’s failure to return two pages of [FB does not render bid
nonresponsive; submission of signed SF 33 incorporates all pertinent
provisions).

a. General Rule — Bidders may submit their bids by any written
means permitted by the solicitation.

b. Unless the solicitation specifically allows it, the contracting officer
may not consider telegraphic bids, i.e., those submitted by telegram
or by mailgram. FAR 14.301(b); MIMCO, Inc., B-210647.2, Dec.
27,1983, 84-1 CPD ¢ 22 (telegraphic bid, which contrary to
solicitation requirement makes no mention of bidder’s intent to be
bound by all terms and conditions, is nonresponsive).

C. The government will not consider facsimile bids unless permitted
by the solicitation. FAR 14.301(c); FAR 14.202-7; Richcon Fed.
Contractors, Inc., B-403223, Aug. 12, 2010, 2010 CPB 9 192
(agency properly rejected quote that was submitted by facsimile
because the request for quotations contained a clause prohibiting
this method of submission); Recreonics Corp., B-246339, Mar. 2,
1992, 92-1 CPD 9 249 (bid properly rejected for bidder’s use of fax
machine to transmit acknowledgement of solicitation amendment);
but see Brazos Roofing, Inc., B-275113, Jan. 23, 1997, 97-1 CPD 4
43 (bidder not penalized for agency’s inoperable FAX machine);
PBM Constr. Inc., B-271344, May 8, 1996, 96-1 CPD 9§ 216
(ineffective faxed modification had no effect on the original bid,
which remained available for acceptance); International Shelter
Sys., B-245466, Jan. 8, 1992, 92-1 CPD ¢ 38 (hand-delivered
facsimile of bid modification is not a facsimile transmission).

d. Government failure to follow solicitation provisions. If an
agency exercises discretion to waive solicitation requirements
informally, does it put itself at risk of a sustained protest for
manipulating the competitive process?

e. Case Study



Facts: Solicitation for food distribution services with three offerors competing. Solicitation did
not allow proposals to be submitted by email. It did allow faxes, hand-deliver and mail.
However, the agency informally accepted email submission from all three offerors at one time or
another. Offeror A sent its final revised proposal by email about 2 '5 hours late. Agency
excluded Offeror A because it used email and because it was late. Offeror A protested to GAO.
What result?

GAO denied. The protest was late. LaBatt Food Service, Inc., B-310939.6, Aug. 19, 2008.
Offeror A protests to COFC. What result?

COFC sustained. FAR 15.208(a) provides offeror’s may use any transmission method
authorized by the solicitation. Email was not authorized. If the agency had followed the FAR,
the agency would have had to disqualify all three offeror’s at one time or another. Thus, the
contract would have had to be recompeted. Offeror A was significantly prejudiced and so had
standing to challenge the award of the contract to Offeror B. COFC found the Agency abused
their discretion. COFC wrote, “There is a public interest in saluting the language of solicitations.
If the agency wants to change the language, use a formal amendment . . . agency discretion to
waive solicitation requirements, at different times in the same procurement, and perhaps toward
one offeror and not another, renders the procurement process subject to manipulation and unfair
competitive advantage.” LaBatt Food Service, Inc. v. U.S., 84 Fed. CI. 50, 65 (2008). The
Government appeals to CAFC. What result?

CAFC reversed. Holding that Offeror A did not have standing to challenge the award to Offeror
B because Offeror A was not prejudiced by the agency’s error of informally allowing email
proposals. In order for Offeror A to be prejudiced, it must be harmed by the government error
and the informal acceptance of email proposals, while an error, did no harm to Offeror A. One or
more of all the offeror’s were retained in the competition because the agency informally allowed
email submissions. The fact that Offeror A’s submission was late is an independent free standing
ground to eliminate Offeror A from the competition. LaBatt Food Service v. U.S., 577 F.3d

1375 (Fed. Cir. 2009).

D. Time and Place of Submission. FAR 14.302.

1. Bids shall be submitted so that they will be received in the office

designated in the IFB not later than the exact time set for opening of bids.
FAR 14.302(a); 14.304(a)

2. Place of submission = as specified in the [FB. FAR 14.302(a); 14.304(a).

a. FAR 14.302(a); see Rodale Electr. Corp., B-221721, Apr. 7, 1986,
86-1, CPD 9 342 (an offer is later if it does not arrive at the place
designated in the solicitation for the receipt of proposals by the
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designated time.); J.E. Steigerwald Co., Inc., B-218536, Apr. 19,
1985, 85-1 CPD 9453 (receipt at other places within the agency,
such a the mailroom, is not sufficient); CSLA, Inc., B-255177, Jan.
10, 1994, 94-1 CPD 9 63 (hand-carried proposal was “late” where
it was delivered via commercial carrier to the mailing address
rather than the address for hand-carried proposals and was
received by the contracting officer after the closing time for receipt
of proposals); Carolina Archaeological Serv., B-224818, Dec. 9,
1986, 86-2 CPD 9 662.

Time of submission = as specified in the IFB. FAR 14.302(a); 14.304(a).

a.

The official designated as the bid opening officer shall decide
when the time set for bid opening has arrived and shall so declare
to those present. FAR 14.402-1; Action Serv. Corp., B-254861,
Jan. 24, 1994, 94-1 CPD 9] 33 (the bid opening officer is authorized
to decide when the time set for opening has arrived by informing
those present of that decision; the officer's declaration of the bid
opening time is determinative unless it is shown to be
unreasonable); J. C. Kimberly Co., B-255018.2, Feb. 8, 1994, 94-1
CPD 9 79; Chattanooga Office Supply Co., B-228062, Sept. 3,
1987, 87-2 CPD 9 221 (bid delivered 30 seconds after bid opening
officer declared the arrival of the bid opening time is late);

The bid opening officer’s declaration of the bid opening time is
determinative unless it is shown to be unreasonable. U.S.
Aerospace, Inc., B-403464, b-403464.2, Oct. 2, 2010, 2010 CPD §
255 (the official time maintained by the agency is controlling
absent a showing that it was unreasonable); Lani Eko & Company,
CPAs, PLLC, B-404863, June 6, 2011 (nothing inherently
unreasonable with the agency’s use of a security guard desk phone
clock to determine the solicitation’s closing time; no requirement
for the time maintained by the agency to be synchronized with
protester’s personal cell phone or any other phone); General Eng’g
Corp., B-245476, Jan. 9, 1992, 92-1 CPD 9 45 (may reasonably
rely on the bid opening room clock when declaring bid opening
time).

If the bid opening officer has not declared bid opening time, a bid
is timely if delivered by the end of the minute specified for bid
opening. Amfel Constr., Inc., B-233493.2, May 18, 1989, 89-1
CPD 9477 (bid delivered within 20-50 seconds after bid opening
clock “clicked” to the bid opening time was timely where bid
opening officer had not declared bid submission period ended);
Reliable Builders, Inc., B-249908.2, Feb. 9, 1993, 93-1 CPD q 116
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(bid which was time/date stamped one minute past time set for bid
opening was timely since bidder relinquished control of bid at the
exact time set for bid opening).

Arbitrary early or late bid opening is improper. Chestnut Hill
Constr. Inc, B-216891, Apr. 18, 1985, 85-1 CPD 9 443 (important
of maintaining the integrity of the competitive bidding system
outweighs any monetary savings that would be obtained by
considering a late bid); William F. Wilke, Inc., B-185544, Mar. 18,
1977, 77-1 CPD § 197.

4. Postponement of bid opening. FAR 14.208; FAR 14.402-3.

a.

The government may postpone bid opening before the scheduled
bid opening time by issuing an amendment to the IFB.
FAR 14.208(a).

The government may postpone bid opening even after the time
scheduled for bid opening if:

(1) Segment of bids have been delayed in the mails. The
contracting officer has reason to believe that the bids of an
important segment of bidders have been delayed in the
mails for causes beyond their control and without their fault
or negligence. FAR 14.402-3(a)(1); see Ling Dynamic
Sys., Inc., B-252091, May 24, 1993, 93-1 CPD § 407. The
contracting officer publicly must announce postponement
of bid opening and issue an amendment. FAR 14.402-3(b).

(2) Emergency or unanticipated events interrupt normal
governmental processes so that the conduct of bid opening
as scheduled is impractical. FAR 14.402-3(a)(2). If urgent
requirements preclude amendment of the solicitation:

(a) the time for bid opening is deemed extended until
the same time of day on the first normal work day;
and

(b) the time of actual bid opening is the cutoff time for
determining late bids. FAR 14.402-3(c).

() Hunter Contracting Co., B-402575, Mar. 31, 2010,
2010 CPD 9 93 (exception does not apply to a
mailed proposal that was not delivered due to a
snow storm because the government office was
open and receiving proposals at the time proposals
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were due); Educ. Planning & Advice, Inc., B-
274512, Nov. 5, 1996, 96 CPD 9 173 (concluding
that exception did not apply even through state
required business to close at noon due to hurricane,
because four bidders successfully submitted bids
and Army was able to proceed with bid opening);
Unitron Eng’g Co. Inc., B-194707, Aug. 27, 1979,
7902 CPD q 155).

(d) Conscoop—Consorzia v. US, 62 Fed. CI. 219
(2004) (exception applied if normal government
processes were interrupted); but see Watterson
Constr. Co. v US, --- Fed.CI. ----, 2011 WL
1137330 (Fed. CI. Mar. 29, 2011) (recognizing no
disruption in government processes but holding that
the e-mail “storm” causing delay of delivery of e-
mails constituted an “unanticipated event”).

(e) Case Study:

Facts: Proposals were due by 2 p.m. on the designated day. Severe snowstorms closed the
government in Washington D.C. on a day when proposals were scheduled to be received. The
agency received proposals on the next day that the Government was open and resumed its normal
processes. The agency receive proposals until the designated time (i.e., 2 p.m.) even though there
was an authorized two-hour delayed arrival/unscheduled leave policy for government employees
that day. Protester submitted its bid at 2:24 p.m. Is the bid late?

Yes. Held that agency acted reasonably as authorized by FAR § 52.212-1(f)(4) (Instructions to
Offerors--Commercial Items (June 2008)); the fact that a two hour delayed arrival/unscheduled

leave policy for government employees was authorized for that day did not mean normal
government processes had not resumed. CFS-INC, JV, B-401809.2, Mar. 31, 2010.

E. Amendment of IFB

1. The government must display amendments in the bid room and must send,
before the time for bid opening, a copy of the amendment to everyone that
received a copy of the original IFB. FAR 14.208(a).

2. Before amending an IFB, the period of time remaining until bid opening
and the need to extend this period shall be considered and must be
confirmed in the amendment. FAR 14.208(b).

3. If the government furnishes information to one prospective bidder
concerning an IFB, it must furnish that same information to all other
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bidders as an amendment if (1) such information is necessary for bidders
to submit bids or (2) the lack of such information would be prejudicial to
uninformed bidders. FAR 12.208(c). See Phillip Sitz Constr., B-245941,
Jan. 22,1992, 92-1 CPD 9 101; see also Republic Flooring, B-242962,
June 18, 1991, 91-1 CPD ¢ 579 (bidder excluded from BML erroneously).

F. The Firm Bid Rule

1.

Distinguish common law rule, which allows an offeror to withdraw an
offer any time prior to acceptance. See Restatement (Second) of Contracts
§ 42 (1981).

Firm Bid Rule:

a.

After bid opening, bidders may not withdraw their bids during the
period specified in the IFB, but must hold their bids open for
government acceptance during the stated period. FAR 14.201-6(j)
& 52.214-16.

If the solicitation requires a minimum bid acceptance period, a bid
that offers a shorter acceptance period than the minimum is
nonresponsive. See Banknote Corp. of America, Inc., B-278514,
1998 U.S. Comp. Gen. LEXIS 33 (Feb. 4, 1998) (bidder offered
60-day bid acceptance period when solicitation required 180 days
and advised bidders to disregard 60-day bid acceptance period
provision); see also Hyman Brickle & Son, Inc., B-245646, Sept.
20, 1991, 91-2 CPD 9 264 (30-day acceptance period offered
instead of the required 120 days).

The bid acceptance period is a material solicitation requirement.
The government may not waive the bid acceptance period because
it affects the bidder’s price. Valley Constr. Co., B-243811, Aug. 7,
1991, 91-2 CPD ¢ 138 (60 day period required, 30-day period
offered).

A bid that fails to offer an unequivocal minimum bid acceptance
period is ambiguous and nonresponsive. See John P. Ingram Jr. &
Assoc., B-250548, Feb. 9, 1993, 93-1 CPD q 117 (bid ambiguous
even where bidder acknowledged amendment which changed
minimum bid acceptance period); but see Connecticut Laminating
Company, Inc., B-274949.2, Dec. 13, 1999, 99-2 CPD ¢ 108 (bid
without bid acceptance period is acceptable where solicitation did
not require any minimum bid acceptance period).

Exceptions



(D

2)

The government may accept a solitary bid that offers less
than the minimum acceptance period. Professional
Materials Handling Co., -- Recon ., 61 Comp. Gen. 423
(1982).

After the bid acceptance period expires, the bidder may
extend the acceptance period only where the bidder would
not obtain an advantage over other bidders.

FAR 14-404-1(d). See Capital Hill Reporting, Inc., B-
254011.4, Mar. 17, 1994, 94-1 CPD 9] 232 (agency may
properly request bidders to extend acceptance period, thus
reviving expired bids, where such action does not
compromise the integrity of the bidding system); see also
NECCO, Inc., B-258131, Nov. 30, 1994, 94-2 CPD 4 218
(bidder ineligible for award where bid expired due to
bidder’s offering a shorter extension period than requested
by the agency).

Treatment of Late Bids, Bid Modifications, and Bid Withdrawals. FAR 14.304.

“The Late Bid Rule.”

1. Definition of “late” —

a.

A “late” bid, bid modification, or bid withdrawal is one that is
received in the office designated in the IFB after the exact time set
for bid opening. FAR 14.304(b)(1).

b. If the IFB does not specify a time, the time for receipt is 4:30 P.M.,
local time, for the designated government office. Id.
2. Timeliness of Bids and Solicitations. Both sealed bids and negotiated

procurement proposals must be timely. Failure to submit either before the
time specified in the IFB or IFP may make the bid or proposal “late” and
therefore not eligible for award. More in-depth discussion of timeliness
and exception to the “late is late” rule can be found in Chapter 34 of this

Desk book.

Modifications and Withdrawals of Bids.

1. When may offerors modify their bids?

a.

b.

Before bid opening: Bidders may modify their bids at any time
before bid opening. FAR 14.303; FAR 52.214-7.

After bid opening: Bidders may modify their bids only if:
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(1) One of the exceptions to the Late Bid Rule applies to the
modification. FAR 14.304(b)(1); FAR 52.214-7(b).
See FAR exceptions to Late Bid Rule above. Government
Frustration Rule. I & E Constr. Co., B-186766, Aug. 9,
1976, 76-2 CPD 9 139.

(2) The government may also accept a late modification to an
otherwise successful bid if it is more favorable to the
government. FAR 14.304(b)(2); FAR 52.214-7(b)(2);
Environmental Tectonics Corp., B-225474, Feb. 17, 1987,
87-1 CPD q 175.

When may offerors withdraw their bids?

a.

Before bid opening: Bidders may withdraw their bids at any time
before bid opening. FAR 14.303 and 14.304(e); FAR 52.214-7.

After bid opening. Because of the Firm Bid Rule, bidders
generally may withdraw their bids only if one of the exceptions to
the Late Bid Rule applies. FAR 14.304(b)(1); FAR
52.214-7(b)(1).

The exceptions to the late bid rule apply to bid modifications and bid
withdrawals only if the modification or withdrawal is received prior to

contract award, unless it is a modification of the successful offeror’s bid.
FAR 14.304(b)(1); FAR 14.304(b)(2).

Transmission of modifications or withdrawals of bids. FAR 14.303 and
FAR 52.214-7(e).

a.

Offerors may modify or withdraw their bids by written or
telegraphic notice, which must be received in the office designated
in the invitation for bids before the exact time set for bid opening.
FAR 14.303(a). See R.F. Lusa & Sons Sheetmetal, Inc.,
B-281180.2, Dec. 29, 1998, 98-2 CPD 9 157 (unsigned/uninitiated
inscription on outside envelope of bid not an effective bid
modification).

VII. EVALUATION OF BIDS.

A.

Evaluation of PRICE — Lowest Priced Bid

1.

Award made on basis of lowest price offered.



Contracting officer evaluates price and price-related factors.
FAR 14.201-8.

The bidder must offer a firm, fixed price. FAR 14.404-2(d).

Evaluating Bids with Options. Evaluate bid prices by adding the total
price of the options to the price of the basic requirement, unless such an
evaluation is not in “the government’s best interests.” FAR 17.206.
Kruger Construction Inc., Comp. Gen. B-286960, Mar. 15, 2001, 2001
CPD 943 (not in the government’s best interests to add two option prices
when options were alternative). See also, TNT Industrial Contractors,
Inc., B-288331, Sep. 25, 2001, 2001 CPD q 155.

Check for Unbalanced Pricing. A materially unbalanced bid contains
inflated prices for some contract line items and below-cost prices for other
line items, and gives rise to a reasonable doubt that award will result in the
lowest overall cost to the government. FAR 14.404-2(g); LBCO, Inc.,
B-254995, Feb. 1, 1994, 94-1 CPD 9 57 (inflated first article prices);
Semont Travel, Inc., B-291179, Nov. 20, 2002, 2002 CPD ¢ 200 at 3.

The government may reject a materially unbalanced bid if the bid poses
an unreasonable risk to the government. A materially unbalanced bid
may be unreasonable if it will result in unreasonably high prices for
contract performance. Cherokee Painting, LLC, B-311020.3, January 14,
2009; Accumark Inc., B-310814, Feb. 13, 2008, 2008 CPD 9 68, at 4.

Unreasonably Low Pricing. The contracting officer must always
determine that the prices offered are reasonable in light of all prevailing
circumstances before awarding a contract. Particular care should be taken
if only one bid is received. FAR 14.408-2.

a. If a price appears unreasonably low, it could indicate an error. The
contracting officer should immediately request the bidder verify the
bid. The bidder should be advised, as appropriate, that its bid is so
much lower than the other bids or the government’s estimate as to
indicate a possibility of error. FAR 14.407-3. See below for
discussion on bid mistakes.

b. Unreasonably low prices can pose a serious risk to the government
if the contractor doesn’t understand the work, cuts corners on
product quality or defaults on the work part way through
performance. FAR 9.103(c). An unreasonably low price may
render the bidder non-responsible in some instances. See Atlantic
Maint., Inc., B-239621.2, Jun. 1, 1990, 90-1 CPD 9 523 (an
unreasonably low price may render bidder non-responsible); but
see The Galveston Aviation Weather Partnership, B-252014.2,
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May 5, 1003, 93-1 CPD 9 370 (below-cost bid not legally
objectionable, even when offering labor rates lower than those
required by the Service Contract Act.) For a further discussion of
how responsibility determinations are made, see below.

The Contracting officer has the option of rejecting a bid if he
determines, in writing, that the price is unreasonable. He may
consider not only the total price of the bid, but also the prices for
individual line items. FAR 14.404-2(f).

If the contracting officer rejects the bid and the firm protests, GAO
considers the determination of price reasonableness to be within
the agency’s discretion and it will not be disturbed unless the
determination is unreasonable or the record shows that it is the
result of fraud or bad faith on the part of the contracting officials.
See G. Marine Diesel Corp., Comp. Gen., B-238703, B0238704,
90-1 CPD 4 515; Joint Venture Penauille/BMAR & Associates,
LLC, B-311200, B-311200.2, May 12, 2008 (protest sustained
where agency concluded, without explanation, that a low price
suggested a lack of understanding of the requirements).

B. Evaluation of RESPONSIVENESS of Bids. 10 U.S.C. § 2305.

1.

2.

2.

Rule. The government may accept only a responsive bid.

a.

The government must reject any bid that fails to conform to the
essential requirements of the [FB. FAR 14.301(a); FAR 14.404-2.

The government may not accept a nonresponsive bid even though
it would result in monetary savings to the government since
acceptance would compromise the integrity of the bidding system.
MIBO Constr. Co., B-224744, Dec. 17, 1986, 86-2 CPD 9 678.

When is responsiveness determined?

a.

The contracting officer determines the responsiveness of each bid
at the time of bid opening by ascertaining whether the bid meets
all of the IFB’s essential requirements. See Gelco Payment Sys.,
Inc., B-234957, July 10, 1989, 89-2 CPD 9 27. See also Stanger
Indus. Inc., B-279380, June 4, 1998, 98-1 CPD 4157 (agency
improperly rejected low bid that used unamended bid schedule that
had been corrected by amendment where bidder acknowledged
amendments and bid itself committed bidder to perform in
accordance with [FB requirements).

What is a responsive bid?
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A bid is “responsive” if it unequivocally offers to provide the
requested supplies or services at a firm, fixed price.

A bid is “responsive” unless something on the face of the bid either
limits, reduces, or modifies the obligation to perform in accordance
with the terms of the invitation.

Essential requirements of responsiveness. FAR 14.301; FAR 14.404-2;
FAR 14.405; Tektronix, Inc.; Hewlett Packard Co., B-227800, Sep. 29,
1987, 87-2 CPD 4 315.

a.

Price. The bidder must offer a firm, fixed price, including all fees
and taxes. FAR 14.404-2(d); United States Coast Guard—
Advance Decision, B-252396, Mar. 31, 1993, 93-1 CPD 9 286 (bid
nonresponsive where price included fee of $1,000 per hour for
“additional unscheduled testing” by government); J & W Welding
& Fabrication, B-209430, Jan. 25, 1983, 83-1 CPD 4 92 (bid was
nonresponsive where bid price included a term stating “plus 5%
sales tax if applicable”).

Quantity. The bidder must offer the quantity required in the IFB.
FAR 14.404-2(b). Inscom Elec. Corp., B-225221, Feb. 4, 1987, 87-
1 CPD q 116 (bid limited government’s right to reduce quantity
under the IFB); Pluribus Prod., Inc., B-224435, Nov. 7, 1986, 86-2
CPD 9 536.

Quality. The bidder must agree to meet the quality requirements
of the IFB, no more — no less. FAR 14.404-2(b); Dow Electr. Inc.
v. US, --- Fed. CI. ---, 2011 WL 2184957 (Fed. CI. June 2, 2011)
(because agency was not obligated to participate in any discussions
once bids were submitted, agency properly rejected bid where
bidder proposed electrical panels that it argues were equivalent to
those required in the IFB); Reliable Mechanical, Inc; Way Eng’g
Co., B-258231, Dec. 29, 1994, 94-2 CPD 9 263 (bidder offered
chiller system which did not meet specifications); Wyoming
Weavers, Inc., B-229669.3, June 2, 1988, 88-1 CPD 9§ 519.

Delivery. The bidder must agree to the delivery schedule.

FAR 14.404-2(c); Valley Forge Flag Company, Inc., B-283130,
Sept. 22, 1999, 99-2 CPD 954 (bid nonresponsive where bidder
inserts delivery schedule in bid that differs from that requested in
the IFB); Viereck Co., B-256175, May 16, 1994, 94-1 CPD § 310
(bid nonresponsive where bidder agreed to 60-day delivery date
only if the cover page of the contract were faxed on the day of
contract award). But see Image Contracting, B-253038, Aug. 11,

7-19



1993, 93-2 CPD 495 (bidder’s failure to designate which of two
locations it intended to deliver did not render bid nonresponsive
where IFB permitted delivery to either location).

4. Other bases for rejection of bids for being nonresponsive.
a. Signature on bid.
(1) General rule: Failure to sign the bid is not a minor

irregularity, and the government must reject the unsigned
bid. See Firth Constr. Co. v. United States, 36 Fed. CI. 268
(1996) (no signature on SF 1442); Power Master Elec. Co.,
B-223995, Nov. 26, 1986, 86-2 CPD 9 615 (typewritten
name);_Valencia Technical Serv., Inc., B-223288, July 7,
1986, 86-2 CPD 9 40 (“Blank” signature block); but see
PCI/RCI v. United States, 36 Fed. CI. 761 (1996) (one
partner may bind a joint venture).

(2) Exception. If the bidder has manifested an intent to be
bound by the bid, the failure to sign is a minor irregularity.
FAR 14.405(¢).
(a) Adopted alternative. A & E Indus., B-239846, May
31, 1990, 90-1 CPD 9 527 (bid signed with a rubber
stamp signature must be accompanied by evidence
authorizing use of the rubber stamp signature).
(b) Other signed materials included in bid. Johnny F.
Smith Truck & Dragline Serv., Inc., B-252136, June
3, 1993, 93-1 CPD 9 427 (signed certificate of
procurement integrity); Tilley Constructors &
Eng’rs, Inc., B-251335.2, Apr. 2, 1993, 93-1 CPD
9 289; Cable Consultants, Inc., B-215138, 63 Comp.
Gen. 521 (1984).
b. Failure to acknowledge amendment of IFB.
(1) General rule: Failure to acknowledge a material
amendment renders the bid nonresponsive. MG Mako
Inc., B-404758, Apr. 28,2011, 2011 CPD 9 88.
(2) Exception: An amendment that is nonessential or trivial

need not be acknowledged. FAR 14.405(d)(2); Lumus
Construction, Inc., B-287480, June 25, 2001, 2001 CPD q
108 (Where an “amendment does not impose any legal
obligations on the bidder different from those imposed by
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3)

4

)

the original solicitation,” the amendment is not material);
Jackson Enterprises, Comp. Gen. B-286688, Feb. 5, 2001,
2001 CPD 9 25; L&R Rail Serv., B-256341, June 10,
1994, 94-1 CPD 9 356 (amendment decreasing cost of
performance not material); Day & Night Janitorial & Maid
Serv., Inc., B-240881, Jan. 2, 1991, 91-1 CPD

9 1 (negligible effect on price, quantity, quality, or
delivery).

Materiality. An amendment is material if it imposes legal
obligations on a party that are different from those
contained in the original solicitation, or if it would have
more than a negligible impact on price, quantity, quality, or
delivery. ECI Defense Group, B-400177; B-400177.2, July
25, 2008 (finding a material amendment where the
amendment changed the guaranteed minimum quantity for
the base year of a contract from 25 percent to 99 percent of
the total estimated quantity under the contract.)

See Christolow Fire Protection Sys., B-286585, Jan. 12,
2001, 01 CPD 9 13 (Amendments “clarifying matters that
could otherwise engender disputes during contract
performance are generally material and must be
acknowledged.” Amendment revising inaccurate
information in bid schedule regarding number, types of, and
response times applicable to service calls was material;);
Environmediation Srves., LLC, B-280643, Nov. 2, 1998,
98-2 CPD 4] 103; see also Logistics & Computer
Consultants Inc., B-253949, Oct. 26, 1993, 93-2 CPD 9 250
(amendment placing additional obligations on contractor
under a management contract); Safe-T-Play, Inc., B-
250682.2, Apr. 5, 1993, 93-1 CPD 9 292 (amendment
classifying workers under Davis-Bacon Act).

Even if an amendment has no clear effect on the contract
price, it is material if it changes the legal relationship of the
parties. Specialty Contractors, Inc., B-258451, Jan. 24,
1995, 95-1 CPD 9 38 (amendment changing color of
roofing panels); Anacomp, Inc., B-256788, July 27, 1994,
94-2 CPD 4 44 (amendment requiring contractor to pickup
computer tapes on “next business day” when regular pickup
day was a federal holiday); Favino Mechanical Constr.,
Ltd., B-237511, Feb. 9, 1990, 90-1 CPD q 174 (amendment
incorporating Order of Precedence clause).
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(6) How does a bidder acknowledge an amendment?

(a) In writing only. Oral acknowledgement of an
amendment is insufficient. Alcon, Inc., B-228409,
Feb. 5, 1988, 88-1 CPD 9 114.

(b) Formal acknowledgement.

(1) Sign and return a copy of the amendment to
the contracting officer.

(i1) Standard Form 33, Block 14.

(ii1))  Notify the government by letter or by
telegram of receipt of the amendment.

(©) Constructive acknowledgement. The contracting
officer may accept a bid that clearly indicates that
the bidder received the amendment. C Constr. Co.,
B-228038, Dec. 2, 1987, 67 Comp. Gen. 107, 87-2
CPD 9 534.

Failure to strictly follow the IFB instructions. ATR Logistics Co.
LLC, B-402606, June 15,2010, 2010 CPD 9 140 (bid failed to
comply in all material respects with IFB where IFB required unit
prices for each CLIN; amendment added a sub-CLIN to each
CLIN; bidder acknowledged amendment but did not revise bidding
schedule); SNAP, Inc., B-402746, July 16, 2010, 2010 CPD q 165
(agency properly rejected proposal where proposals did not redact
all identifying information as required by the solicitation).

Ambiguous, indefinite, or uncertain bids. FAR 14.404-2(d); Dow
Electr. Inc. v. US, --- Fed. CI. ---, 2011 WL 2184957 (Fed. CI. June
2,2011) (properly rejected bid where discussions would have been
necessary to determine whether proposed electrical panels were
equivalent to those required in the IFB); Trade-Winds Envtl.
Restoration, Inc., B-259091, Mar. 3, 1995, 95-1 CPD 9 127 (bid
contained inconsistent prices); Caldwell & Santmyer, Inc., B-
260628, July 3, 1995, 95-2 CPD 9 1 (uncertainty as to identity of
bidder); Reid & Gary Strickland Co., B-239700, Sept. 17, 1990,
90-2 CPD 9] 222 (notation in bid ambiguous); New Shawmut
Timber Co., B-286881, Feb. 26, 2001, 2001 CPD 442 (bid was
nonresponsive where blank line item “rendered the bid equivocal
regarding whether [protestor] intended to obligate itself to perform
that element of the requirement”)
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Variation of acceptance period. John’s Janitorial Serv., B-219194,
July 2, 1985, 85-2 CPD ¢ 20.

Placing a “confidential” stamp on bid. Concept Automation, Inc.
v. General Accounting Office, GSBCA No. 11688-P, Mar. 31,
1992, 92-2 BCA 9 24,937. But see North Am. Resource Recovery
Corp., B-254485, Dec. 17, 1993, 93-2 CPD 9 327 (“proprietary
data” notation on cover of bid did not restrict public disclosure of
the bid where no pages of the bid were marked as proprietary).

Bid conditioned on receipt of local license. National Ambulance
Co., B-184439, Dec. 29, 1975, 55 Comp. Gen. 597, 75-2 CPD
1413.

Requiring government to make progress payments. Vertiflite, Inc.,
B-256366, May 12, 1994, 94-1 CPD ¢ 304.

Failure to furnish required or adequate bid guarantee.

(1) Bid Guarantee. A form of security ensuring that a bidder
will, (1) not withdraw a bid within the period specified for
acceptance, and (2) if required, execute a written contract
and furnish payment and performance bonds within the
time period specified in the solicitation. FAR § 28.001.

2) A bid guarantee is also available to offset the cost of
reprocurement of the goods and services. Where the
guarantee is in the form of a bid bond, it secures the
liability of the surety to the government if the holder of the
bond fails to fulfill these obligations. The surety for a bid
bond can be either an individual surety or a corporate
surety, although there are different requirements for each.
Paradise Constr. Co., B-289144, Nov. 26, 2001, 2001 CPD
192 at2. See FAR § 28 generally.

3) Policy. Where a solicitation requires a bidder to submit a
bid guarantee with the bid, and the bidder fails to do so
(and no exception applies), the bid must be rejected.
Affording a bidder the opportunity to supply its bid
guarantee later provides the bidder the option of accepting
or rejecting the award by either correcting or not correcting
a deficiency after award, which would be inconsistent with
the sealed bidding system. Simont S.p.A., B-400481, Oct.
1, 2008 (Agency properly found bidder non-responsive for
failing to submit a bid guarantee notwithstanding a patent
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4

)

(6)

(7

error to a mislabeled IFB amendment stated a bid guarantee
was being deleted.)

Interstate Rock Products, Inc. v. United States, 50 Fed. Cl.
349 (2001) (COFC seconded a long line of GAO decisions
holding that “the penal sum [of a bid bond] is a material
term of the contract (the bid bond) and therefore its
omission is a material defect rendering the bid
nonresponsive); Schrepfer Industries, Inc., B-286825, Feb.
12,2001, 01 CPD 9 23 (photocopied power of attorney
unacceptable); Quantum Constr., Inc., B-255049, Dec. 1,
1993, 93-2 CPD 9 304 (defective power of attorney
submitted with bid bond); Kinetic Builders, Inc., B-223594,
Sept. 24, 1986, 86-2 CPD 9 342 (bond referenced another
solicitation number); Clyde McHenry, Inc., B-224169,
Sept. 25, 1986, 86-2 CPD 9 352 (surety’s obligation under
bond unclear). But see, FAR 28.101-4(c) (setting forth nine
exceptions to the FAR’s general requirement to reject bids
with noncompliant bid guarantees); South Atlantic
Construction Company, LLC., Comp. Gen. B-286592.2,
Apr. 13,2001, 2001 CPD 9] 63; Hostetter, Keach & Cassada
Constr.,LLC, B-403329, Oct. 15,2010, 2010 CPB 9 246
(responsive despite discrepancy in the names of the bidder
and bid bond principal where the record shows that the two
are the same entity so that it is certain that the surety would
be liable to the government).

All Seasons Construction, Inc. v. United States, 55 Fed. Cl.
175 (2003) (all documents accompanying a bid bond,
including the power of attorney appointing the attorney-in-
fact, must unequivocally establish, at bid opening, that the
bond is enforceable against the surety).

Example: An individual surety with assets described as an
“allocated portion of $191,350,000.00 of previously mined,
extracted, stockpiled and marketable coal, located on
property X” is not a valid bid bond because the assets are
not able to be placed in an escrow account. The
government’s interest in a security asset in escrow must be
made perfect through filing, rather than by taking
possession. Tip Top Construction Corporation, B-311305,
May 2, 2008. FAR 28.203-1.

Example: Bidder’s pledge of allocated portion of
previously mined, extracted, stockpiled, and marketable
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coal located on surety’s property was not acceptable asset
under FAR 28.203-2(b, ¢) because coal was a speculative
asset with value highly dependent upon variables such as
type, quality, and provenance of coal proffered, rather than
assert that was readily marketable with identifiable value
and liquidity. Tip Top Constr. Corp. v. United States, 563
F.3d 1138 (2009).

J- Exception to liquidated damages. Dubie-Clark Co., B-186918,
Aug. 26, 1976, 76-2 CPD 4 194.

k. Solicitation requires F.O.B. destination; bid states F.O.B. origin.
Taylor-Forge Eng’d Sys., Inc., B-236408, Nov. 3, 1989, 89-2 CPD
q421.

1. Failure to include sufficient descriptive literature (when required

by IFB) to demonstrate offered product’s compliance with
specifications. FAR 52.214-21; Adrian Supply Co., B-250767,
Feb. 12, 1993, 93-1 CPD q 131. NOTE: The contracting officer
generally should disregard unsolicited descriptive literature.
However, if the unsolicited literature raises questions reasonably as
to whether the offered product complies with a material
requirement of the IFB, the bid should be rejected as
nonresponsive. FAR 14.202-5(f); FAR 14.202-4(g); Delta Chem.
Corp., B-255543, Mar. 4, 1994, 94-1 CPD 9 175; Amjay Chems.,
B-252502, May 28, 1993, 93-1 CPD 4 426.

m. Conditional terms. Tel-Instrument Electronics Corp. 56 Fed. CL.
174, Apr. 8, 2003 (a bid conditioned on the use of equipment not
included in the solicitation, requiring special payment terms, or
limiting its warranty obligation modifies a material requirement
and is nonresponsive); New Dimension Masonry, Inc., B-258876,
Feb. 21, 1995, 95-1 CPD q 102 (statements in cover letter
conditioned the bid).

n. Objection to indemnification requirements changed legal
relationship anticipated in IFB. Metric Sys. Corp., B-256343, June
10, 1994, 94-1 CPD 9 360 (bidder’s exception to IFB
indemnification requirements changed legal relationship between
parties).

C. Minor Informalities or Irregularities in Bids. FAR 14.405.

1. Rule. Discretionary decision—the contracting officer shall give the bidder
an opportunity to cure any deficiency resulting from a minor informality or
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irregularity in a bid or waive the deficiency, whichever is to the
government’s advantage. FAR 14.405; Excavation Constr. Inc. v. US, 494
F.2d 1289 (Ct. Cl. 1974).

What is a minor irregularity?

a.

Definition: A minor informality or irregularity is merely a matter
of form, not of substance. The defect or variation is immaterial
when the effect on price, quantity, quality, or delivery is negligible
when contrasted with the total cost or scope of supplies or services
acquired. FAR 14.405.

To determine whether a defect or variation is immaterial, review
the facts of the case with the following considerations:

(1
)

3)

whether item is divisible from solicitation requirements;

whether cost of item is de minimis as to contractor’s total
cost; and

whether waiver or correction clearly would not affect
competitive standing of bidders.

Red John’s Stone Inc., B-280974, Dec. 14, 1998, 98-2 CPD ¢ 135.

Examples of minor irregularities.

(D

)

3)

4

Failure to return the number of copies of signed bids
required by the IFB. FAR 14.405(a).

Failure to submit employer identification number.
Dyneteria, Inc., B-186823, Oct. 18, 1976, 76-2 CPD ¢ 338.

Mere discrepancy in the names of the bidder and bid bond
principal is a minor informality where the record shows that
the two are the same entity so that it is certain that the
surety would be liable to the government. Hostetter, Keach
& Cassada Constr.,LLC, B-403329, Oct. 15, 2010, 2010
CPB 9 246.

Use of abbreviated corporate name if the bid otherwise
establishes the identity of the party to be bound by contract
award. Americorp, B-232688, Nov. 23, 1988, 88-2 CPD

9 515 (bid also gave Federal Employee Identification
Number).
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)

(6)

(7

®)

©)

(10)

Failure to certify as a small business on a small business
set-aside. See J. Morris & Assocs., B-259767, 95-1 CPD
9 213 (bidder may correct erroneous certification after bid
opening).

Failure to initial bid correction. Durden & Fulton, Inc.,
B-192203, Sept. 5, 1978, 78-2 CPD § 172.

Failure to price individually each line item on a contract to
be awarded on an “all or none” basis. See Seaward Corp.,
B-237107.2, June 13, 1990, 90-1 CPD 4] 552; see also Vista
Contracting, Inc., B-255267, Jan. 7, 1994, 94-1 CPD 9 61
(failure to indicate cumulative bid price).

Failure to furnish information with bid, if the information is
not necessary to evaluate bid and bidder is bound to
perform in accordance with the I[FB. W.M. Schlosser Co.,
B-258284, Dec. 12, 1994, 94-2 CPD ¢ 234 (equipment
history); But see Booth & Assocs., Inc. - - Advisory
Opinion, B-277477.2, Mar. 27, 1998, 98-1 CPD 9104
(agency properly reinstated bid where bidder failed to
include completed supplemental schedule of hourly rates
but schedule was not used in the bid price evaluation).

Negligible variation in quantity. Alco Envtl. Servs., Inc.,
ASBCA No. 43183, 94-1 BCA 426,261 (variation in IFB
quantity of .27 percent).

Failure to acknowledge amendment of the solicitation if the
bid is clearly based on the IFB as amended, or the
amendment is a matter of form or has a negligible impact
on the cost of contract performance. See FAR 14.405(d).

3. Statutory/Regulatory Compliance.

a. Licenses and permits.

(1

When a solicitation contains a general condition that the
contractor comply with state and local licensing
requirements, the contracting officer need not inquire into
what those requirements may be or whether the bidder will
comply. James C. Bateman Petroleum Serv., Inc.,
B-232325, Aug. 22, 1988, 88-2 CPD 9] 170; but see
International Serv. Assocs., B-253050, Aug. 4, 1993, 93-2
CPD 9 82 (where agency determines that small business
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will not meet licensing requirement, referral to SBA
required).

(2) On the other hand, when a solicitation requires specific
compliance with regulations and licensing requirements,
the contracting officer may inquire into the offeror’s ability
to comply with the regulations in determining the offeror’s
responsibility. Intera Technologies, Inc., B-228467, Feb. 3,
1988, 88-1 CPD 9 104.

b. Statutory certification requirements.

(1) Small business concerns. The contractor must certify its
status as a small business to be eligible for award as a small
business. FAR 19.301.

(2) Equal opportunity compliance. Contractors must certify
that they will comply with “equal opportunity” statutory
requirements. In addition, contracting officers must obtain
pre-award clearances from the Department of Labor for
equal opportunity compliance before awarding any contract
(excluding construction) exceeding $10 million. FAR
Subpart 22.8. Solicitations may require the contractor to
develop and file an affirmative action plan. FAR 52.222-22
and FAR 52.222-25; Westinghouse Elec. Corp., B-228140,
Jan. 6, 1988, 88-1 CPD 9 6.

3) Submission of lobby certification. Tennier Indus.,
B-239025, July 16, 1990, 90-2 CPD ¢ 25.

C. Organizational conflicts of interest. FAR 9.5. Government policy
precludes award of a contract, without some restriction on future
activities, if the contractor would have an actual or potential unfair
competitive advantage, or if the contractor would be biased in
making judgments in performance of the work. Necessary
restrictions on future activities of a contractor are incorporated in
the contract in one or more organizational conflict of interest
clauses. FAR 9.502(c); The Analytic Sciences Corp., B-218074,
Apr. 23, 1985, 85-1 CPD 9 464.

D. Mistakes in Bids Asserted Before Award. FAR 14.407-1.
1. General rule.

a. A bidder bears the consequences of a mistake in its bid unless the
contracting officer has actual or constructive notice of the
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mistake prior to award. Advanced Images, Inc., B-209438.2, May
10, 1983, 83-1 CPD 9 495.

After bid opening, the government may permit the bidder to
remedy certain substantive mistakes affecting price and
price-related factors by correction or withdrawal of the bid.

2. Mistakes in bid that ARE correctable.

a.

A clerical or arithmetical error normally is correctable or may be a
basis for withdrawal.

FAR examples: obvious misplacement of a decimal point;
obviously incorrect discounts; obvious reversal of the price F.O.B.
destination and price F.O.B. origin; and obvious mistake in
designation of unit. FAR 14.407-2(a)(1)-(4).

United Digital Networks, Inc., B-222422, July 17, 1986, 86-2 CPD
9 79 (multiplication error); but see Virginia Beach Air
Conditioning Corp., B-237172, Jan. 19, 1990, 90-1 CPD q 78 (bid
susceptible to two interpretations—correction improper);

3. Mistakes in bid that are NOT correctable.

a.

Errors in judgment. R.P. Richards Constr. Co., B-274859.2, Jan.
22,1997, 97-1 CPD 9 39 (bidder’s misreading of a subcontractor
quote and reliance on its own extremely low estimate for certain
work were mistakes in judgment); Central Builders, Inc.,
B-229744, Feb. 25, 1988, 88-1 CPD 9 195 (bid may not be
corrected after bid opening where the bid submitted was the bid
intended, even though it was later discovered that the bid was
based upon an erroneous interpretation of the specifications)

Omission of items from the bid. McGhee Constr., Inc., B-255863,
Apr. 13, 1994, 94-1 CPD 9 254 (bid may not be corrected after bid
opening where the bidder did not intend to include in its bid any
additional amounts for the work involved); but see Pacific
Components, Inc., B-252585, June 21, 1993, 93-1 CPD 9 478 (bid
correction permitted for mistake due to omissions from
subcontractor quotation).

Nonresponsive bid. FAR 14.407-3. Temp Air Co., Inc.,
B-279837, Jul. 2, 1998, 98-2 CPD q 1 (bid could not be made
responsive by post-bid opening explanation or correction).
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d.

Virginia Beach Air Conditioning Corp., B-237172, Jan. 19, 1990,

90-1 CPD 9] 78 (bid susceptible to two interpretations—correction
improper).

Only the government and the bidder responsible for the alleged mistake
have standing to raise the issue of a mistake. Reliable Trash Serv., Inc.,
B-258208, Dec. 20, 1994, 94-2 CPD 9 252.

Contracting Officer’s responsibilities.

a.

Examine each bid for mistakes. FAR 14.407-1; Andy Elec.
Co.—Recon., B-194610.2, Aug. 10, 1981, 81-2 CPD § 111.

(D
2)

Actual notice of mistake in a bid.

Constructive notice of mistake in a bid, e.g., price
disparity among bids or comparison with government
estimate. R.J. Sanders, Inc. v. United States, 24 Cl. Ct. 288
(1991) (bid 32% below government estimate insufficient to
place contracting officer on notice of mistake in bid);
Central Mechanical, Inc., B-206250, Dec. 20, 1982, 82-2
CPD 9 547 (allocation of price out of proportion to
other bidders).

Verify bid if reason to believe contains a mistake. FAR 14.407-1
and 14.407-3(g)

(D

)

When does the duty arise? CTA Inc. v. U.S., 44 Fed.Cl.
684, 694 (Fed. Cl. 1999) (government’s duty to warn arises
only when the government either knew or should have
known that a bid contains a mathematical or typographical
error or is based on a misreading of the contract
specifications).

How does the contracting office put the bidder on notice?
To ensure that the bidder is put on notice of the suspected
mistake, the contracting officer must advise the bidder of
all disclosable information that leads the contracting officer
to believe that there is a mistake in the bid. Liebherr Crane
Corp., ASBCA No. 24707, 85-3 BCA 4 18,353, aff’d 810
F.2d 1153 (Fed. Cir. 1987) (procedure inadequate); but see
Foley Co., B-258659, Feb. 8, 1995, 95-1 CPD 9 58 (bidder
should be allowed an opportunity to explain its bid); DWS,
Inc., ASBCA No. 29743, 93-1 BCA 4] 25,404 (particular
price need not be mentioned in bid verification notice).
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3)

4

What is the effect of bidder verification? Verification
generally binds the contractor unless the discrepancy is so
great that acceptance of the bid would be unfair to the
submitter or to other bidders. Trataros Constr., Inc., B-
254600, Jan. 4, 1994, 94-1 CPD 9 1 (contracting officer
properly rejected verified bid that was far out of line with
other bids and the government estimate). But see Foley
Co., B-258659, Feb. 8, 1995, 95-1 CPD q 58 (government
improperly rejected low bid where there was no evidence of
mistake); Aztech Elec., Inc. and Rod’s Elec., Inc.,
B-223630, Sept. 30, 1986, 86-2 CPD 9 368 (below-cost bid
is a matter of business judgment, not an obvious error
requiring rejection).

What if the contracting officer fails to obtain adequate
verification? If the contracting officer fails to obtain
adequate verification of a bid for which the government has
actual or constructive notice of a mistake, the contractor
may seek additional compensation or rescission of the
contract. See, e.g., Solar Foam Insulation, ASBCA No.
46921, 94-2 BCA 4/ 26,901.

The contracting officer may not award a contract to a bidder when
the contracting officer has actual or constructive notice of a
mistake in the bid, unless the mistake is waived or the bid is
properly corrected in accordance with agency procedures. Sealtite
Corp., ASBCA No. 25805, 83-1 BCA 9] 16,243.

Correction of mistakes PRIOR to award. FAR 14.407-2; 14.407-3.

a.

The bidder alleging the mistake has the burden of proof. VA—
Advance Decision, B-225815.2, Oct. 15, 1987, 87-2 CPD 9 362.

Apparent clerical mistakes. FAR 14.407-2.

(1

)

3)

General Rule: Contracting officer may correct, before
award, any clerical mistake apparent on the face of the bid.
FAR 14.407-2(a).

However, the contracting officer must first obtain
verification of the bid from the bidder.

Brazos Roofing, Inc., B-275319, Feb. 7, 1997, 97-1 CPD q
66 (incorrect entry of base price used in calculation of
option year prices was an obvious transcription error);
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Action Serv. Corp., B-254861, Jan. 24, 1994, 94-1 CPD

9 33 (additional zero); Sovran Constr. Co., B-242104, Mar.
18, 1991, 91-1 CPD 9 295 (cumulative pricing); Engle
Acoustic & Tile, Inc., B-190467, Jan. 27, 1978, 78-1 CPD

9 72 (misplaced decimal point); Dependable Janitorial Serv.
& Supply Co., B-188812, July 13, 1977, 77-2 CPD 9 20
(discrepancy between unit and total prices); B&P Printing,
Inc., B-188511, June 2, 1977, 77-1 CPD 9 387 (comma
rather than period—correct bid not approved).

C. Other mistakes disclosed before award. FAR 14.407-3.

(1) Correction by low bidder.

(a)

(b)

(c)

(d)

Burden of proof: The low bidder must show by
clear and convincing evidence: (i) the existence of
a mistake in its bid; and (ii) the bid actually
intended or that the intended bid would fall within a
narrow range of uncertainty and remain low. FAR
14.407-3.

Permissible evidence: Bidder can refer to such
things as: (i) bidder’s file copy of the bid;

(i1) original work papers; (iii) a subcontractor’s or
supplier’s quotes; or (iv) published price lists.

Example: Shoemaker & Alexander, Inc., B-241066,
Jan. 15, 1991, 91-1 CPD 9 41 (upward correction of
a mistake in bid resulting from alleged failure to
include proper subcontractor costs is permissible
where evidence consisting of the bidder's
worksheets, the subcontractor's quotations, and an
adding machine tape clearly and convincingly
demonstrate both the existence of a mistake and the
intended bid, and the bid as corrected remained
below the next low bid by approximately 3 percent).

Other examples: Three O Constr., S.E., B-255749,
Mar. 28, 1994, 94-1 CPD 9 216 (no clear and
convincing evidence where bidder gave conflicting
explanations for mistake); Will H. Hall and Son,
Inc. v. United States, 54 Fed. CI. 436 (2002),
(contractor’s “careless” reliance on a
subcontractor’s quote that excluded a price for a
portion of the work solicited is a correctable
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mistake); Circle, Inc., B-279896, July 29, 1998, 98-
2 CPD 9 67 (correction not permitted where agency
reasonably found that discrepancies in the
worksheets, as well as other evidence provided, did
not establish intended bid)

(2) Correction of a bid that displaces a lower bidder.

(a) Burden of proof: Bidder must show by clear and
convincing evidence: (a) the existence of a mistake;
and (b) the bid actually intended. FAR 14.407-3;J
& J Maint., Inc., B-251355, Mar. 1, 1993, 93-1 CPD
9 187 (correction permitted where unit price clearly
is out of line with both the government estimate and
the prices offered by the other bidders, and only the
extended price reasonably can be regarded as having
been the intended bid); Virginia Beach Air
Conditioning Corp., B-237172, Jan. 19, 1990, 90-1
CPD 9 78; Eagle Elec., B-228500, Feb. 5, 1988, 88-
1 CPD Y 116.

(b) Limitation on proof - the bidder can prove a
mistake only from the solicitation (IFB) and the bid
submitted, not from any other sources. Bay Pacific
Pipelines, Inc., B-265659, Dec. 18, 1995, 95-2 CPD
q272.

Example: The Navy issued an IFB for dredging services
at a submarine base. The IFB required bidders to supply both unit prices and extended
prices for 10 line items with a total of the extended prices for lines. Bidders had to
submit an original and one copy of their bids. At bid opening, there were two bidders.
Bidder A showed a “lump sum” mobilization line item as $425,000 per item and an
extended price of $1,425,000. (Lump sum meant the unit price and extended price should
have been identical.) Bidder A’s total price reflected that the mobilization line item price
should have been $1,425,000. Bidder A’s handwritten copy of its bid reflected
$1,425,000 in both the unit and the extended line item blocks. However, the IFB stated
“in the event there is a difference between a unit price and the extended total, the unit
price will be held to be the intended bid.” Bidder B protests that the Navy should reject
Bidder A’s bid. Can Bidder A correct its line item price to $1,425,000?
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Yes. There is considerable evidence from the bid itself that Bidder A made a clerical
mistake by mistakenly omitting the digit “1” from its mobilization unit price on the
“original” bid. The intended bid was readily discernable. Notwithstanding solicitation
provisions that give precedence to unit prices, an obviously erroneous unit price can be
corrected to correspond to an extended total price where the corrected unit price is the
only reasonable interpretation of the bid. Cashman Dredging and Marine Contracting Co.

LLP, B-401547, Aug. 31, 2009.

d. Action permitted when a bidder presents clear and convincing
evidence of a mistake, but not as to the bid intended; or evidence
that reasonably supports the existence of a mistake, but is not clear
and convincing. Advanced Images, Inc., B-209438.2, May 10,
1983, 83-1 CPD 9 495.

(1) The bidder may withdraw the bid. FAR 14.407-3(c).

(2) The bidder may correct the bid where it is clear the
intended bid would fall within a narrow range of
uncertainty and remain the low bid. Conner Bros. Constr.
Co., B-228232.2, Feb. 3, 1988, 88-1 CPD q 103;
Department of the Interior—Mistake in Bid Claim
B-222681, July 23, 1986, 86-2 CPD 9 98.

3) The bidder may waive the bid mistake if it is clear that the
intended bid would remain low. William G. Tadlock
Constr., B-251996, May 13, 1993, 93-1 CPD 4] 382 (waiver
not permitted); Hercules Demolition Corp. of Virginia,
B-223583, Sep. 12, 1986, 86-2 CPD 9 292; LABCO
Constr., Inc., B-219437, Aug. 28, 1985, 85-2 CPD ¢ 240.

e. Once a bidder asserts a mistake, the agency head or designee may
disallow withdrawal or correction of the bid if the bidder fails to
prove the mistake. FAR 14.407-3(d); Duro Paper Bag Mfg. Co.,
B-217227, Jan. 3, 1986, 65 Comp. Gen. 186, 86-1 CPD 9 6.

f. Approval levels for corrections or withdrawals of bids.

(1) Apparent clerical errors: The contracting officer. FAR
14.407-2.

(2) Withdrawal of a bid on clear and convincing evidence of a

mistake, but not of the intended bid: An official above the
contracting officer. FAR 14.407-3(c).
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3) Correction of a bid on clear and convincing evidence both
of the mistake and of the bid intended: The agency head or
delegee. FAR 14.407-3(a). Caveat: If correction would
displace a lower bid, the government shall not permit the
correction unless the mistake and the intended bid are both
ascertainable substantially from the IFB and the bid
submitted.

4) Withdrawal rather than correction of a low bidder’s bid: If
(a) a bidder requests permission to withdraw a bid rather
than correct it, (b) the evidence is clear and convincing both
as to the mistake in the bid and the bid intended, and (c) the
bid, both as uncorrected and as corrected, is the lowest
received, the agency head or designee may determine to
correct the bid and not permit its withdrawal. FAR
14.407-3(b).

5) Neither correction nor withdrawal. If the evidence does not
warrant correction or withdrawal, the agency head may
refuse to permit either withdrawal or correction. FAR
14.407-3(d).

(6) Heads of agencies may delegate their authority to correct or
permit withdrawal of bids without power of redelegation.
FAR 14.407-3(e). This authority has been delegated to
specified authorities within Defense Departments and
Agencies.

E. Mistakes asserted AFTER award. FAR 14.407-4; FAR 33.2 (Disputes and
Appeals).

1.

If a contractor’s discovery and request for correction of a mistake in bid is
not made until after the award, it shall be processed under the procedures
of FAR 33.2 andFAR 14.407-4.

The mistake may be corrected by contract modification IF:

a. Correcting the mistake would be favorable to the government
without changing the essential requirements of the specifications.
FAR 14.407-4(a).

b. The contractor demonstrates by clear and convincing evidence
that a mistake in bid was made and it must be clear the mistake
was mutual or, if unilateral, so apparent as to have charged the
contracting officer with notice of the probability of the mistake.
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FAR 14.407-4(c); Government Micro Resources, Inc. v.
Department of Treasury, GSBCA No. 12364-TD, 94-2 BCA
926,680 (government on constructive notice of mistake where
contractor’s price exceeded government estimate by 62% and
comparison quote by 33%); Kitco, Inc., ASBCA No. 45347, 93-3
BCA 926,153 (mistake must be clear cut clerical or arithmetical
error, or misreading of specifications, not mistake of judgment);
Liebherr Crane Corp., 810 F.2d 1153 (Fed. Cir. 1987) (no relief for
unilateral errors in business judgment).

The contracting officer shall request the contractor to support the alleged
mistake by submission of written statements and pertinent evidence. See
Government Micro Resources, Inc. v. Department of Treasury, supra

(board awards contractor recovery on quantum valebant basis).

The government may (FAR 14.407-4(b)):

a.

b.

Rescind the contract.
Reform (modify) the contract to:
(1) Delete the items involved in the mistake; or

(2) Increase the price IF the contract price, as corrected, does
not exceed that of the next lowest acceptable bid under the
original IFB.

Make no change if the evidence does not warrant deleting the items
or increasing the price.

Contract reformation.

To show entitlement to reformation, the contractor must prove (i) a
clear agreement between the parties and (ii) an error in reducing
the agreement to writing

Reformation is a form of equitable relief that applies to mistakes
made in reducing the parties’ intentions to writing, but not to
mistakes that the parties made in forming the agreement. Hence,
reformation is not available for contract formation mistakes.
Gould, Inc. v. United States, 19 CI. Ct. 257, 269 (1990)
(reformation not permitted where plaintiff complains of a mistake
in the forming the agreement, not in reducing the parties’
agreement to writing).
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c. The contractor must prove four elements in a claim for reformation
based on mutual mistake. Management & Training Corp. v.
General Servs. Admin., GSBCA No. 11182, 93-2 BCA 9 25,814;
Gould, Inc. v. United States, 19 CI. Ct. 257, 269 (1990). These
elements are:

(1) The parties to the contract were mistaken in their belief
regarding a fact. See Dairyland Power Co-op v. United
States, 16 F.3d 1197 (1994) (mistake must relate to an
existing fact, not future events);

2) The mistake involved a basic assumption of the contract;
3) The mistake affected contract performance materially; and

4) The party seeking reformation did not agree to bear the risk
of a mistake.

Mistakes alleged after award are subject to the Contract Disputes Act of
1978 and the Disputes and Appeals provisions of the FAR; FAR Subpart
33.2; ABJ Servs., B-254155, July 23, 1993, 93-2 CPD q 53 (the GAO will
not review a mistake in bid claim alleged by the contractor after award).

Extraordinary contractual relief under Public Law No. 85-804. National
Defense Contracts Act, 72 Stat. 972, 50 U.S.C. § 1431-1435; DFARS
Subpart 250.

F. Rejection of All Bids—Cancellation of the IFB.

1.

Prior to bid opening, almost any reason will justify cancellation of an
invitation for bids if the cancellation is “in the public interest.”
FAR 14.209.

After bid opening, the government may not cancel an IFB unless there is a
compelling reason to reject all bids and cancel the invitation.

FAR 14.404-1(a)(1); P. Francini & Co., Inc. v. U.S., 2 CL.Ct. 7,

10 (CLCt.,1983) (citing Massman Construction Co. v. United States, 102
Ct. ClL. 699, 719 (1945) (“to have a set of bids discarded after they are
opened and each bidder has learned his competitor's prices is a serious
matter, and it should not be permitted except for cogent reasons.”).

Examples of compelling reasons to cancel.

a. Violation of statute. Sunrise International Group, B-252892.3,
Sep. 14, 1993, 93-2 CPD 9 160 (agency’s failure to allow 30 days
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in IFB for submission of bids in violation of CICA was compelling
reason to cancel IFB).

Insufficient funds. Michelle F. Evans, B-259165, Mar. 6, 1995,
95-1 CPD 4] 139 (management of funds is a matter of agency
judgment); Armed Forces Sports Officials, Inc., B-251409, Mar.
23,1993, 93-1 CPD 9 261 (no requirement for agency to seek
increase in funds).

Requirement disappeared. Zwick Energy Research Org., Inc.,
B-237520.3, Jan. 25, 1991, 91-1 CPD 9 72 (specification required
engines driven by gasoline; agency directive required diesel).

Specifications are defective and fail to state the government’s
minimum needs, or unreasonably exclude potential bidders.
McGhee Constr., Inc., B-250073.3, May 13, 1993, 93-1 CPD

9 379; Control Corp.; Control Data Sys., Inc.—Protest and
Entitlement to Costs, B-251224.2, May 3, 1993, 93-1 CPD ¢ 353;
Digitize, Inc., B-235206.3, Oct. 5, 1989, 90-1 CPD 9 403; Chenga
Management, B-290598, Aug. 8, 2002, 02-1 CPD 4 143
(specifications that are impossible to perform provide a basis to
cancel the IFB after bid opening); Grot, Inc., B-276979.2, Aug. 14,
1997, 97-2 CPD 9 50 (cancellation proper where all bids exceeded
the “awardable range” and agency concluded that specifications
were unclear).

Agency determines to perform the services in-house. Mastery
Learning Sys., B-258277.2, Jan. 27, 1995, 95-1 CPD ¢ 54.

Time delay of litigation. P. Francini & Co. v. United States, 2

CL Ct. 7 (1983) (cancellation was justified in light of the delay that
would have attended an appeal of the court’s preliminary
injunction); but see Northern Virginia Van Co. Inc. v. U.S., 3 CL
Ct. 237,242 (1983).

All bids unreasonable in price. California Shorthand Reporting,
B-250302.2, Mar. 4, 1993, 93-1 CPD 9 202; Grot, Inc., B-
276979.2, Aug. 14, 1997, 97-2 CPD 9 50 (cancellation proper
where all bids exceeded the “awardable range” and agency
concluded that specifications were unclear).

Eliminate appearance of unfair competitive advantage. P&C
Constr., B-251793, Apr. 30, 1993, 93-1 CPD 9 361.
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Failure to incorporate wage rate determination. JC&N Maint., Inc.,
B-253876, Nov. 1, 1993, 93-2 CPD ¢ 253.

Failure to set aside a procurement for small businesses or small
disadvantaged businesses when required. Baker Support Servs.,
Inc.; Mgmt. Technical Servs., Inc., B-256192.3, Sept. 2, 1994, 95-1
CPD 9 75; Ryon, Inc., B-256752.2, Oct. 27, 1994, 94-2 CPD 9§ 163.

Grot, Inc., B-276979.2, Aug. 14, 1997, 97-2 CPD 9 50
(cancellation proper where all bids exceeded the “awardable range”
and agency concluded that specifications were unclear); Site
Support Services, Inc., B-270229, Feb. 13, 1996, 96-1 CPD q 74
(cancellation proper where IFB contained incorrect government
estimate); Canadian Commercial Corp./ Ballard Battery Sys. Corp.,
B-255642, Mar. 18, 1994, 94-1 CPD 9 202 (no compelling reason
to cancel simply because some terms of IFB are somehow
deficient); US Rentals, B-238090, Apr. 5, 1990, 90-1 CPD 9 367
(contracting officer cannot deliberately let bid acceptance period
expire as a vehicle for cancellation); C-Cubed Corporation, B-
289867, Apr. 26, 2002, 2002 CPD 9 72 (agency may cancel a
solicitation after bid opening if the IFB fails to reflect the agency’s
needs).

Before canceling the IFB, the contracting officer must consider any
prejudice to bidders. If cancellation will affect bidders’ competitive
standing, such prejudicial effect on competition may offset the compelling
reason for cancellation. Canadian Commercial Corp., supra.

If an agency relies on an improper basis to cancel a solicitation, the
cancellation may be upheld if another proper basis for the cancellation
exists. Shields Enters. v. United States, 28 Fed. Cl. 615 (1993).

Cancellation of the IFB may be post-award. Control Corp., B-251224.2,
May 3, 1993, 93-1 CPD ¢ 353.

VIII. AWARD OF THE CONTRACT.

A.

Statutory standard. The contracting officer shall award with reasonable

promptness to the responsible bidder whose bid conforms to the solicitation and is
most advantageous, considering price and other price-related factors.
10 U.S.C. § 2305(b)(4)(B); 41 U.S.C. § 253b; FAR 14.408-1(a).

Communication of acceptance of the offer and award of the contract. The

contracting officer makes award by giving written notice within the specified time
for acceptance. FAR 14.408-1(a).
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C. Multiple awards. If the IFB does not prohibit partial bids, the government must
make multiple awards when they will result in the lowest cost to the government.
FAR 52.214-22; WeatherExperts, Inc., B-255103, Feb. 9, 1994, 94-1 CPD 9 93
(required to make multiple awards, rather than an aggregate award, under an IFB
for services which contains four separate items, each covering a separate location,
where the IFB permitted bids on single locations and did not require an aggregate
award, and where multiple awards will result in a lower price than an aggregate
award).

B. An agency may not award a contract to an entity other than that which submitted a
bid. Gravely & Rodriguez, B-256506, Mar. 28, 1994, 94-1 CPD 9 234 (sole
proprietorship submitted bid, partnership sought award).

C. The “mail box™ rule applies to award of federal contracts. Award is effective
upon mailing (or otherwise furnishing the award document) to the successful
offeror. FAR 14.408-1(c)(1). Singleton Contracting Corp., IBCA 1770-1-84, 86-
2 BCA 9 18,800 (notice of award and request to withdraw bid mailed on same
day); Kleen-Rite Corp., B-190160, July 3, 1978, 78-2 CPD ] 2.

IX. CONCLUSION
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CHAPTER 8

NEGOTIATED PROCUREMENTS AND SOURCE SELECTION

I. INTRODUCTION

A.

Assisting at all stages of the procurement process is critical for the contract
attorney.

1.

Helping prepare acquisition documents is one of the paramount roles for
the contract attorney.

2. It is important for the contract attorney to help avoid problems by
becoming involved early on during the extensive planning process
required when agencies conduct a competitively negotiated procurement.

3. The contract attorney must understand the procedures used to conduct a
competitively negotiated source selection.

4. Contract attorneys should look for ways to simplify the process whenever
possible.

5. Contract attorneys should help their agency’s avoid some of the common
problem areas in awarding competitively negotiated procurements.

6. Contract attorneys should help their agencies assert maximum flexibility
and not fear subjectivity (a/k/a business judgment); contract attorneys
should help their agencies adequately explain and document such
judgments.

Background.

1. In the past, negotiated procurements were known as “open market
purchases.” These procurements were authorized only in emergencies.

2. The Army Air Corps began using negotiated procurements in the 1930s to
develop and acquire aircraft.

3. Negotiated procurements became universal during World War II. The

Armed Services Procurement Act of 1947 authorized negotiated
procurements for peacetime use if one of seventeen exceptions to formal
advertising (now sealed bidding) applied.
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In 1962, Congress codified agency regulations that required contractors to
submit cost/pricing data for certain procurements to aid in the negotiation
process.

The Competition in Contracting Act (CICA) of 1984 expanded the use of
negotiated procurements by eliminating the traditional preference for
formal advertising (now sealed bidding).

In the early 1990s, Congress: (a) modified the procedures for awarding
contracts on initial proposals; (b) expanded debriefings; and (c) made
other minor procedural changes in the negotiated procurement process.

In 1997, the Federal Acquisition Regulation (FAR) Part 15 rewrite effort
resulted in significant changes to the rules regarding: (a) exchanges with
industry; (b) the permissible scope of discussions; and (c) the competitive
range determination.

II. CHOOSING NEGOTIATIONS.

A.

Sealed Bidding or Competitive Negotiations. The CICA eliminated the historical
preference for formal advertising (now sealed bidding). Statutory criteria now
determine which procedures to use.

Criteria for Selecting Competitive Negotiations. 10 U.S.C. § 2304(a)(2) and 41
U.S.C. § 253(a)(2). The CICA provides that, in determining the appropriate
competitive procedure, agencies:

1.

Shall solicit sealed bids if:

a. Time permits the solicitation, submission, and evaluation of sealed
bids;
b. The award will be made solely on the basis of price and other

price-related factors;

c. It is unnecessary to conduct discussions with responding sources
about their bids; and

d. There is a reasonable expectation of receiving more than one
sealed bid.

Shall request competitive proposals if sealed bids are not appropriate
under B.1, above. See also FAR 6.401 (listing these same criteria).

Competitive proposals are the default for contracts awarded and performed
outside the United States. See FAR 6.401(b)(2) (directing the use of
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competitive proposals for contracts to be made and performed outside the
United States and its outlying areas unless discussions are not required and
the use of sealed bids are otherwise appropriate).

C. Contracting Officer’s Discretion.

1.

The decision to use competitive negotiations under FAR Part 15 is largely
a discretionary matter within the purview of the contracting officer’s
business judgment, which will not be upset unless it is unreasonable.

For the decision to be considered reasonable, the contracting officer must
demonstrate that one or more of the sealed bidding criteria is not present.
See Weeks Marine, Inc. v. United States, 575 F.3d 1352, 1364 (Fed. Cir.
2009) (reversing the trial court and holding that the contracting officer
reasonably included non-price evaluation factors in the RFP and concluded
that sealed bidding was not required); see also Ceres Envtl. Serv., Inc., B-
310902, Mar. 3, 2008, 2008 CPD 9 148 (finding that the Corps of
Engineers reasonably concluded it needed to evaluate non-price factors, to
include a possible price/technical tradeoff, in a canal construction project
despite previous canal construction projects having been awarded under
sealed bidding); Specialized Contract Serv., Inc., B-257321, Sept. 2, 1994,
94-2 CPD 990 (finding that the Army reasonably concluded it needed to
evaluate more than price in procuring meal and lodging services).
Compare Racal Corp., B-240579, Dec. 4, 1990, 70 Comp. Gen. 127, 90-2
CPD 9 453 (finding that the possible need to hold discussions to assess
offerors’ understanding did not justify the use of negotiated procedures
where the Army did not require offerors to submit technical proposal),
with Enviroclean Sys., B-278261, Dec. 24, 1997, 97-2 CPD 4 172 (finding
that the Army reasonably concluded that discussions might be required
before award).

A Request for Proposals (RFP) by any other name is still a RFP. Balimoy
Mfg. Co. of Venice, Inc., B-253287.2, Oct. 5, 1993, 93-2 CPD 9 207
(finding that a purported IFB that calls for the evaluation of factors other
than price is not an IFB and is not a proper matter for protest post-award).
Any inconsistency between labeling a solicitation an IFB and providing for
consideration of non-price factors may only be protested prior to bid
opening when the inconsistencies are apparent on the face of the
solicitation. ld.

8-3



I11.

D. Comparing the Two Methods.

Evaluation Criteria

Responsiveness

Responsibility

Contract Type

Discussions

Right to Withdraw

Public Bid Opening

Flexibility to Use
Judgment

Late Offer/Modifications

Past Performance

Sealed Bidding

Price and Price-Related
Factors

Determined at Bid Opening

Based on Pre-Award
Survey; SBA May Issue
COC

FFP or FP w/EPA

Prohibited

Firm Bid Rule
Yes

None

Narrow Exceptions

Evaluated on a Pass/Fail
Basis as Part of the

Negotiations

Price and Non-Price
Factors

N/A

May be Evaluated
Comparatively Based on
Disclosed Factors

Any Type

Required (Unless Properly
Awarding w/o Discussions)

No Firm Bid Rule
No

Much

Narrow Exceptions

Included as an Evaluation
Factor; Comparatively

Responsibility Assessed; Separate from
Determination the Responsibility
Determination
ACQUISITION PLANNING.
A. Key Definitions.
1. Acquisition Planning. The process through which efforts of all personnel

responsible for an acquisition are coordinated and integrated through a
comprehensive plan for fulfilling the agency’s need, including developing
a strategy for managing the acquisition. FAR § 2.101.
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Market Research. The attempts of an agency to ascertain whether other
qualified sources and commercial or non-developmental items exist that
are capable of meeting the government’s requirement. FAR § 2.101; FAR
10.001; DFARS 201.001.

Source Selection Process. The process of soliciting and evaluating
proposals for award in a competitively negotiated environment. Army
Materiel Command (AMC) Pamphlet 715-3.

Policy. Agencies shall perform acquisition planning and conduct market research
to promote full and open competition, or if full and open competition is not
required, to promote competition to the maximum extent practicable. FAR §
7.102; see 10 U.S.C. § 2305(a)(1)(A)(ii).

General Principles.

1. Begin Planning Early.

a. Planning should start before the fiscal year in which the contract
will be awarded. Begin planning when the need is identified. FAR
§ 7.104(a).

b. A lack of advance planning does not justify using other than
competitive acquisition procedures. 10 U.S.C. § 2304(f)(5); see,
e.g., Major Contracting Svcs., Inc., B-401472, Sep. 14, 2009, 2009
CPD 9 170 (sustaining a protest that the Army improperly extended
a contract on a sole source basis due to inadequate advance
planning).

Responsibilities.

1. The program manager or other official responsible for the program has
overall responsibility for acquisition planning. Defense Federal
Acquisition Regulation Supplement (DFARS) § 207.103(g).

2. Agency heads must ensure that an increasing level of formality in the

planning process is used as acquisitions become more costly and complex.
FAR § 7.103(d).

Written Acquisition Plans.

1.

Written acquisition plans are required for:

a. Development acquisitions exceeding $10 million total cost for the
acquisition program.

8-5



b. Production or service acquisitions when the total cost of all
program contracts will exceed $50 million for all years, or $25
million in a single year. DFARS § 207.103(d)(i)(B).

C. Acquisition Planning Resources

(D
)

3)

“)

)

(6)

FAR subpart 7.1 and DFARS subpart 207.1.

Department of Defense Source Selection Procedures,
March 4, 2011:
www.acq.osd.mil/dpap/policy/policyvault/USA007183-10-

DPAP.pdf.

Army Source Selection Manual, Army Federal Acquisition
Regulation Supplement (AFARS), Appendix AA:
https://www.alt.army.mil/portal/page/portal/oasaalt/docume
nts/ASSM_final _022609.pdf.

Defense Acquisition University Sample Format:
http://webcache.googleusercontent.com/search?gq=cache:sQ
TmgTJiZrwl]:https://acc.dau.mil/GetAttachment.aspx%3Fid
%3D31482%26pname%3Dfile%26aid%3D5708+dau+%22
acquisition+plan%?22&cd=2&hl=en&ct=clnk&gl=us.

Navy Acquisition Planning Guide:
https://acquisition.navy.mil/content/view/full/5004.

Department of Homeland Security:
http://www.dhs.gov/xlibrary/assets/DHS _ACQ_Planning_
Guide Notice 05-02.pdf.

F. Source Selection Plan. Source selection plans are internal agency working
documents. An agency’s evaluation of proposals must be reasonable and
consistent with the solicitation’s stated evaluation criteria. An agency’s failure to
adhere to its source selection plan does not provide a viable basis of protest

because offerors have no rights in an agency’s source selection plan. Islandwide
Landscaping, Inc., B-293018, Dec. 24, 2003, 2004 CPD 9 9; All Star-Cabaco

Enter., Joint Venture, B-290133, B-290133.2, June 25, 2002, 2002 CPD 9[127.
For a discussion on source selection plans, see AFARS, Appendix AA, Army
Source Selection Manual, Chapter 3, Source Selection Plan.

IV. PLANNING CONSIDERATIONS.

A. Acquisition Background and Objectives. FAR § 7.105.
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1. Statement of Need.

2. Cost.
3. Capability or performance.
4. Delivery or performance-period times.

5. Trade-offs.
6. Risks.
7. Acquisition Streamlining.
Plan of Action. FAR § 7.105(b).
1. Identification of potential sources.

2. Competition — How will full and open competition be obtained? If it will
not be obtained, what justifies other than full and open competition?

3. Source-selection procedures — the timing for submission and evaluation of
proposals and the relationship of evaluation factors to the attainment of the
acquisition objectives. See FAR Subpart 15.3.

4. Contracting considerations:
a. Contract Types.
b. Multiyear contracting, options, special contracting methods.
C. Special contract clauses, solicitation provisions, or FAR
deviations.

d. Consolidation. DFARS § 207.170. Consolidation means the use
of a solicitation to obtain offers for a single contract or a multiple
award contract to satisfy two or more requirements of a
department, agency or activity for supplies or services that
previously have been provided to, or performed for, that
department, agency or activity under two or more separate
contracts. DFARS § 207.170-2.

(1) Agencies shall not consolidate contract requirements with
an estimated total value exceeding $6 million unless the
acquisition strategy includes (1) the results of the market
research; (2) an identification of any alternative contracting
approaches that would involve a lesser degree of
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)

consolidation; and (3) a determination by the senior
procurement executive that the consolidation is necessary
and justified. DFARS § 207.170-3(a).

DFARS § 207.170-3(a) articulates the categories of benefits
that may justify consolidation of contract requirements, but
cautions that savings in administrative or personnel costs
alone do not constitute a sufficient justification for a
consolidation of contract requirements unless such savings
would be considered “substantial.”

e. Performance-based service contracts. Provide rationale if a
performance-based contract will not be used or if a performance-
based contract for services is contemplated on other than a firm-
fixed price basis. See FAR §§ 37.102(a), 16.505(a)(3).

(D

)

3)

Funding.

In general, agencies must use performance based
acquisition methods to the maximum extent practicable.
FAR § 37.102(a).

Section 821 of the FY 2001 National Defense
Authorization Act established a preference for
performance-based service contracts (PBSC). Pub. L. No.
106-398, §821, 114 Stat. 1654 (2000).

The Government Accountability Office concluded that
while agencies are utilizing performance-based contracting,
more guidance was needed to increase agency
understanding of PBSCs and how to best take advantage of
the methodology. GEN. ACCT. OFF., REP. NO. GAO-02-
1049, Contract Management: Guidance Needed for
Performance-Based Service Contracting (Sept. 2002).

Inherently Governmental functions. (FAR § 7.5)

Government-furnished property and information. (FAR § 45.102)

Environmental Considerations.

Prohibition on personal service contracts (FAR § 37.104).
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C.

Peer Reviews

1.

DoD acquisitions valued at $1 billion or more — The Office of the
Director, Defense and Acquisition Policy (DPAP), will organize teams of
reviewers and facilitate Peer Reviews for solicitations and contracts valued
at $1 billion or more. DFARS § 201.170(a).

a.

Pre-award Peer Review of solicitations valued at $1 billion or more
(including options) are required for all acquisitions.
DFARS § 201.170(a)(1)(i).

Post-award Peer Reviews will be conducted for all contracts for
services valued at $1 billion or more (including options).
DFARS § 201.170(a)(1)(i1).

Peer Reviews will be conducted using the procedures at PGI
201.170.

DoD acquisitions valued at less than $1 billion — The military
departments, defense agencies and DoD field activities shall establish
procedures for Pre-Award and Post-Award Peer Reviews of solicitations
and contracts valued at less than $1 billion. DFARS § 201.170(Db).

a.

For the Army, all solicitations and contracts with an estimated
value greater than $50 million will be approved through a
Solicitation Review Board (SRB) and Contract Review Board
(CRB). The contracting activity’s Principal Assistant Responsible
for Contracting (PARC) will establish procedures for contract
actions with an estimated value of $50 million or less.

AFARS § 5101.170(b).

Post-Award Peer Reviews for services contracts shall occur when
the contract value is $500 million or more.
AFARS § 5101.170(b)(2).

V.  PREPARING SOLICITATIONS AND RECEIVING INITIAL

PROPOSALS.

A.

Developing a Request for Proposals (RFP). The three major sections of an RFP

are: Specifications (Section C), Instructions to Offerors (Section L), and

Evaluation Criteria (Section M). See FAR 15.204-2 to 15.204-5 (briefly

describing Sections A thru M of an RFP). Contracting activities should develop

these three sections simultaneously so that they are tightly integrated.



1. Section B lays out the pricing and contract line item structure of the
procurement including quantities.

2. Section C describes the required work and is referred to as a statement of
work or performance work statement.

3. Section H contains special contract clauses applicable to the current
acquisition (e.g., special warranty requirements, key personnel).

4. Section L describes what information offerors should provide in their
proposals and prescribes the format.

a. Well written Instructions may reduce the need for discussions
merely to understand the offerors’ proposals.

b. Instructions also make the evaluation process more efficient by
dictating page limits, paper size, organization, and content.
[NOTE: An offeror ignores these instructions and limitations at its
peril. See Mathews Assocs., Inc., B-299205, Mar. 5, 2007, 2007
CPD 9 47 (upholding Army’s rejection of an electronically
submitted proposal where the proposal exceeded the margin limit
set forth in the solicitation and concluding there is nothing unfair,
or unduly burdensome, about requiring offerors to assume the risks
associated with submitting proposals that do not comply with
clearly stated solicitation formatting requirements); Coffman
Specialists, Inc., B-284546, B-284546.2, May 10, 2000, 2000 CPD
9 77 (finding that the agency reasonably downgraded a proposal
that failed to comply with solicitation’s formatting requirement);
see also U.S. Envtl. & Indus., Inc., B-257349, July 28, 1994, 94-2
CPD 9 51 (concluding that the agency properly excluded the
protester from the competitive range after adjusting its proposal
length for type size smaller than the minimum allowed and
refusing to consider the “excess” pages)].

c. Instructions should avoid requesting surplus information and
simply request information that will be evaluated in Section M.
Well written proposal instructions and Section M evaluation
criteria should be consistent and read well together.

5. Section M describes how the government will evaluate proposals.

a. The criteria must be detailed enough to address all aspects of the
required work, yet not so detailed as to mask differences in
proposals. FAR 15.304 discusses evaluation factors and
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significant subfactors, to include factors that must be considered by
the agency and therefore referenced in Section M.

Solicitations must provide offerors enough information to compete
equally and intelligently, but they need not give precise details of
the government’s evaluation plan. See QualMed, Inc.,
B-254397.13, July 20, 1994, 94-2 CPD 4 33.

Evaluation scheme must include an adequate basis to determine
cost to the government of competing proposals. S.J. Thomas Co,
Inc., B-283192, Oct. 20, 1999, 99-2 CPD q 73.

B. Drafting Evaluation Criteria.

1. Statutory Requirements.

a.

10 U.S.C. § 2305(a)(2) and 41 U.S.C. § 253a(b) require each
solicitation to include a statement regarding:

(1) All the significant factors and subfactors the agency
reasonably expects to consider in evaluating the proposals
(including cost or price, cost-related or price-related factors
and subfactors, and noncost-related or nonprice-related
factors and subfactors), and

(2) The relative importance of each factor and subfactor.
See FAR 15.304(d).

10 U.S.C. § 2305(a)(3) and 41 U.S.C. § 253a(c) further require

agency heads to:

(1) Clearly establish the relative importance of the evaluation
factors and subfactors, including the quality factors and
subfactors (e.g., technical capability, management capacity,
prior experience, and past performance);

(2) Include cost/price as an evaluation factor; and

3) Disclose whether all of the non-cost and non-price factors,
when combined, are:

(a) Significantly more important than cost/price;

(b) Approximately equal in importance to cost/price; or
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(c) Significantly less important than cost/price.

See FAR 15.304(d), (e).

Mandatory Requirements for Evaluation Factors.

a.

Cost or Price. 10 U.S.C. § 2305(a)(3)(A)(ii); 41 U.S.C.
§ 253a(c)(1)(B); FAR 15.304(c)(1). Agencies must evaluate
cost/price in every source selection.

(D

)

3)

While cost/price need not be the most important evaluation
factor, cost or price must always be a factor. See Medical
Staffing Joint Venture, B-400705.2, B-400705.3, Mar. 13,
2009, 2009 CPD 9 71 (stating that the evaluation criteria
must provide for a reasonable assessment of the cost of
performance of competing proposals);

But see RTF/TCI/EAI Joint Venture, B-280422.3, Dec. 29,
1998, 98-2 CPD 9 162 (denying a protest alleging failure to
consider price because the protestor was unable to show
prejudice from Army’s error).

This requirement extends to the evaluation of Indefinite
Delivery / Indefinite Quantity (“ID/IQ”’) Contracts. CW
Govt. Travel, Inc. — Reconsideration, B-295530, July 25,
2005, 2005 CPD 9 139 (sustaining a protest where the
agency’s use of a sample task order for evaluation purposes
for an ID/IQ did not bind the offers to the prices used in the
sample task and therefore did not consider price); accord
S.J. Thomas Co, Inc., B-283192, Oct. 20, 1999, 99-2 CPD
q73.

Technical and Management (i.e., Quality) Factors. The
government must also consider quality in every source selection.
See FAR 15.304(c)(2).

(1

The term “quality” refers to evaluation factors other than
cost/price (e.g., technical capability, management
capability, prior experience, and past performance). See 10
U.S.C. § 2305(a)(3)(A)(1); 41 U.S.C. § 253a(c)(1)(A); see
also FAR 15.304(c)(2) (adding personnel qualifications and
compliance with solicitation requirements as “quality”
evaluation factors).
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FAR 15.304(a) recommends tailoring the evaluation factors
and subfactors to the acquisition, and FAR 15.304(b)
recommends including only evaluation factors and
significant subfactors that:

(a)

(b)

Represent key areas that the agency plans to
consider in making the award decision;' and

Permit the agency to compare competing proposals
meaningfully.

C. Past Performance.

(D

)

Statutory Requirements.

(a)

(b)

(c)

The Federal Acquisition Streamlining Act of 1994,
Pub. L. No. 103-355, § 1091, 108 Stat. 3243, 3272
[hereinafter FASA], added a note to 41 U.S.C. §
405 expressing Congress’ belief that agencies
should use past performance as an evaluation factor
because it is an indicator of an offeror’s ability to
perform successfully on future contracts.

The FASA also directed the Administrator OFPP to
provide guidance to executive agencies regarding
the use of past performance 41 U.S.C. § 405(j).

The Office of Federal Procurement Policy (OFPP)
in May 2000 published a guide titled Best Practices
for Collecting and Using Current and Past
Performance Information, available at:
http://www.whitehouse.gov/omb/best_practice re p

ast_perf/.

FAR Requirement. FAR 15.304(c)(3); FAR 15.305(a)(2).

(a)

Agencies must include past performance as an
evaluation factor in all RFPs expected to exceed the
simplified acquisition threshold.

"It is Army policy to establish the absolute minimum number of factors necessary for evaluation of proposals.
Factors and subfactors must be limited to those which (a) are expected to surface real and measurable discriminators
between offerors, and (b) have enough value to warrant the payment of a meaningful cost/price premium to obtain
the measured discrimination. AFARS 5115.304(b)(2).
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(b)

(c)

(d)

(e)

On June 27, 2011, the Director of Defense
Procurement and Acquisition Policy (DPAP) issued
a class deviation. See DFARS 215.304. DARS
Tracking Number 2011-00014, available at:
http://www.acq.osd.mil/dpap/dars/class_deviations.
html. For the Department of Defense, past
performance is mandatory only for the following
contracts:

(1) Systems & operation support > $5 million.

(i1) Services, information technology, or science
& technology > $1 million.

(ii1))  For all other acquisitions expected to exceed
the simplified acquisition threshold.

The contracting officer may make a determination
that past performance is not an appropriate
evaluation factor even if the contract falls in either
category (a) or (b) above. The contracting officer
must document why past performance is not an
appropriate evaluation factor. FAR § 15.304(c)(3).

The RFP must:

(1) Describe how the agency plans to evaluate
past performance, including how it will
evaluate offerors with no relevant
performance history;

(i1) Provide offerors with an opportunity to
identify past or current contracts for similar
work; and

(ii1))  Provide offerors an opportunity to provide
information regarding any problems they
encountered on the identified contracts and
their corrective actions.

Contrasted with Past Experience.

(1) Past Performance is HOW well the offeror
performed on previous efforts.
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3)

4

(i1))  Experience evaluation is WHAT past
experience the offeror possesses and brings
to the current procurement.

(ii1))  Example. GAO denied a protest claiming
that an agency failed to consider negative
information regarding the awardee’s past
performance where the solicitation
specifically provided for evaluation of past
experience, but not past performance.
Highland Engineering, Inc., B-402634, June
8,2010,2010 CPD 9§ 137.

(iv) A cautionary note is warranted to avoid
double counting/penalizing an offeror if
evaluating both past performance and
experience. See GlasslLock, Inc., B-299931,
Oct. 10,2007, 2007 CPD q P 216.

v) Small Business Participation.

FAR Requirements. FAR 15.304(c)(4). Agencies must
evaluate the extent to which small disadvantaged business
concerns will participate in the performance of:

(a) Unrestricted acquisitions expected to exceed
$650,000; and

(b) Construction contracts expected to exceed
$1.5 million.

But see FAR 19.201 and FAR 19.1202 (imposing
additional limitations).

DOD Requirements. DFARS 215.304. Agencies

must evaluate the extent to which small businesses,
historically black colleges, and minority institutions will
participate in the performance of the contract if:

(a) The FAR requires the use of FAR 52.219-9, Small
Business Subcontracting Plan (see FAR 19.708; see
also FAR 15.304(c)(4)), and
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(b) The agency plans to award the contract on a tradeoff
as opposed to lowest price technically acceptable
basis.

3. Requirement to Disclose Relative Importance. FAR 15.304(d).

a. Agencies must disclose the relative importance of all significant
evaluation factors and subfactors and describe at a minimum
whether the non-price factors when combined are:

(1) Significantly more important than cost/price, OR
(2) Significantly less important than cost/price, OR
3) Approximately equal to cost/price. FAR § 15.304(e).

b. Agencies should disclose the relative order of importance either by:
(1) Providing percentages or numerical weights® in the RFP;
(2) Providing an algebraic paragraph;

3) Listing the factors or subfactors in descending order of
importance; or

4) Using a narrative statement.

C. The GAO presumes the listed factors are equal if the RFP does not
state their relative order of importance.

(1) For example, in Fintrac, Inc., B-311462.3, Oct. 14, 2008,
2008 CPD 9 191, the RFP listed the major evaluation
factors in “descending order of importance” but was silent
as to the weight of the subfactors. GAO stated that where a
solicitation does not disclose the relative weight of
evaluation factors or subfactors in the solicitation, they are
presumed approximately equal in importance or weight.
See also Bio-Rad Labs., Inc., B-297553, Feb. 15, 2006,
2007 CPD 9 58 (finding that where an agency failed to
inform offerors it was conducting the procurement as a
simplified acquisition and conducted the acquisition in a
manner indistinguishable from a negotiated procurement,

* Numerical weighting is no longer an authorized method of expressing the relative importance of factors and
subfactors in the Army. Evaluation factors and subfactors must be definable in readily understood qualitative terms
(i.e., adjectival, colors, or other indicators, but not numbers) and represent key areas of importance to be considered
in the source selection process. See AFARS 5115.304(b)(2)(D).
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offerors could reasonably presume listed subfactors were
approximately equal in importance).

(2) The better practice is to state the relative order of
importance expressly.

3) Agencies should rely on the “presumed equal” line of cases
only when a RFP inadvertently fails to state the factors’
relative order of importance. See LLH & Assoc., LLC, B-
297804, Mar. 6, 2006, 2006 CPD 9 52; Meridian
Corporation, B-246330, B-246330.3, July 19, 1993, 93-2
CPD 9 29 (applying the “equal” presumption).

Agencies need not disclose their specific rating methodology in the
RFP. FAR 15.304(d); see D.N. American, Inc., B-292557, Sept.
25,2003, 2003 CPD 9 188 (noting that unlike evaluation factors
for award, an agency is not required to disclose its specific rating
methodology such as the color-coded scheme used to rate offerors’
proposals in the case); ABB Power Generation, Inc., B-272681,
Oct. 25, 1996, 96-2 CPD 9 183.

GO/NO GO. The FAR does not prohibit a pure pass/fail method.
SOS Int’l, Ltd., B-402558.3, B-402558.9, June 3, 2010, 2010 CPD
9 131. Because pass/fail criteria imply a minimum acceptable
level, these levels should appear in the RFP. See Nat’l Test Pilot
Sch., B-237503, Feb. 27, 1990, 90-1 CPD 4 238 (holding that
award to the low-cost, technically acceptable proposal was
inconsistent with the statement that the technical factors were more
important than cost); see also CXR Telecom, B-249610.5, Apr. 9,
1993, 93-1 CPD ¢ 308 (discouraging benchmarks that lead to the
automatic exclusion of otherwise potentially acceptable offerors
but noting that benchmarks within the discussion process provide
an opportunity to highlight and correct deficiencies).

4. Requirement to Disclose Basis of Award. FAR 15.101-1; FAR 15.101-2.

a.

Agencies must disclose how they intend to make the award
decision.

Best Value Continuum. An agency may obtain the best value by
using any one or a combination of source selection approaches as
the relative importance of cost or price may vary in different types
of acquisitions. FAR 15.101.
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5.

Agencies generally choose the Tradeoff process or the lowest price
technically acceptable to achieve best value.

(1) The Tradeoff process. FAR 15.101-1.

(a)

(b)

(c)

Appropriate where it may be in the best interests of
the government to consider award to other than the
lowest priced offeror or other than the highest
technically rated offeror.

Permits tradeoffs among cost or price and non-cost
factors and allows the Government to accept other
than the lowest priced proposal.

The perceived benefits of the higher priced proposal
shall merit the additional cost, and the rationale for
tradeoffs must be documented in the file.

(2) Lowest Price Technically Acceptable (LPTA). FAR
15.101-2. The LPTA process is similar to sealed bidding
with award going to the lowest priced technically
acceptable offer. The big difference, however, between
sealed bidding and LPTA is that discussions can be held to
ensure offerors understand the requirements and to help
determine acceptability.

(a)

(b)

(c)

(d)

Used only when requirements are clearly defined
and risk of unsuccessful performance is minimal.

Technical factors are “Go”/“No Go.” Proposals are
rated only for acceptability and are not ranked using
the non-cost/price factors.

A cost technical tradeoff is not permitted; award
will go to the lowest price offer which meets the
minimum technical standards. FAR 15.101-2. No
additional credit will be awarded.

Past performance must be considered as pass/fail (or
neutral if no past performance) unless waived IAW
FAR 15.304(c)(3)(iv).

Problem Issues When Drafting Evaluation Factors.

a.

Options.
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(D

)

3)

4

The evaluation factors should address all evaluated options
clearly. FAR 17.203. A solicitation that fails to state
whether the agency will evaluate options is defective. See
generally FAR Subpart 17.2. See also Occu-Health, Inc.,
B-270228.3, Apr. 3, 1996, 96-1 CPD 9] 196 (sustaining a
protest where the agency failed to inform offerors that it
would not evaluate options due to a change in its
requirements).

Agencies must evaluate options at the time of award;
otherwise, they cannot exercise options unless the agency
prepares a Justification and Approval (J&A) for the use of
other than full and open competition under FAR Part 6.
FAR 17.207(f); see Major Contracting Serv., Inc., B-
401472, Sept. 14, 2009, 2009 CPD 4 170, aft’d upon
reconsideration Dep’t of Army—Reconsideration, B-
401472.2, Dec. 7, 2009, 2009 CPD 9 250 (determining that
an unpriced option to extend services under FAR Clause
52.217-8 was not evaluated as part of the initial
competition and therefore was subject to the competition
requirements of FAR Part 6).

If the option quantities/periods change during solicitation,
the agency may cancel or amend the solicitation. Saturn
Landscape Plus, Inc., B-297450.3, Apr. 18, 2006, 2006
CPD 4 70 (finding no basis to question the agency’s
reasonable decision to cancel the solicitation and issue a
revised solicitation to reflect reduced option periods).

Variable Option Quantities are problematic because
agencies must evaluate option prices at the time of award.
Agencies use variable option quantities due to funding
uncertainty. Consider averaging all option prices to
determine evaluated price.

Key Personnel.

(D

)
3)

A contractor’s personnel are very important in a service
contract.

Evaluation criteria should address:
The education, training, and experience of the proposed

employee(s);
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4

)

(6)

(7

®)

The amount of time the proposed employee(s) will actually
perform under the contract;

The likelihood that the proposed employee(s) will agree to
work for the contractor; and

The impact of utilizing the proposed employee(s) on the
contractor’s other contracts.

See Biospherics, Inc., B-253891.2, Nov. 24, 1993, 93-2
CPD 4 333; cf. ManTech Advanced Sys. Int’l, Inc., B-
255719.2, May 11, 1994, 94-1 CPD 9 326 (finding that the
awardee’s misrepresentation of the availability of key
personnel justified overturning the award). But see SRS
Tech., B-258170.3, Feb. 21, 1995, 95-1 CPD 9 95
(concluding that it was not improper for an offeror to
provide a substitute where it did not propose the key
employee knowing that he would be unavailable).

Agencies should request resumes, hiring or employment
agreements, and proposed responsibilities in the RFP.

To avoid problems during performance, the solicitation
should contain a contract clause in Section H providing that
key personnel can only be replaced with personnel of equal
qualifications after contracting officer approval.

C. Notice of Intent to Hold Discussions.

1. 10 U.S.C. § 2305(a)(2)(B)(i1)(I) and 41 U.S.C. § 253a(b)(2)(B) require
RFPs to contain either:

a.

“[A] statement that the proposals are intended to be evaluated with,
and award made after, discussions with the offerors,” (The clause
at FAR 52.215-1 (f)(4) satisfies this requirement) Or

“[A] statement that the proposals are intended to be evaluated, and
award made, without discussions with the offerors (other than
discussion conducted for the purpose of minor clarification[s]),
unless discussions are determined to be necessary.” (The clause at
FAR 52.215-1 Alternate I (f)(4) satisfies this requirement)
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Statutes and regulations provide no guidance on whether an agency should
award with or without discussions. Contracting officers should consider
factors indicating that discussions may be necessary (e.g., procurement
history, competition, contract type, specification clarity, etc.). Discussions
may be as short or as long as required, but offerors must be given an
opportunity to revise proposals after discussions end.

The primary objective of discussions is to maximize the government’s
ability to obtain best value, based on the requirement and evaluation
factors set forth in the solicitation. FAR 15.306(d)(2).

For the Department of Defense, the Director, Defense Procurement and
Acquisition Policy, issued a memorandum on § January 2008 directing
that awards should be made without discussions only in limited
circumstances, generally routine, simple procurements. The memorandum
is available at http://www.acq.osd.mil/dpap/policy/policyvault/2007-1480-

DPAP.pdf.

A protest challenging the failure to include the correct notice in the
solicitation is untimely if filed after the date for receipt of initial proposals.
See Warren Pumps, Inc., B-248145.2, Sept. 18, 1992, 92-2 CPD | 187.

Exchanges with Industry Before Receipt of Proposals. The FAR encourages the
early exchange of information among all interested parties to improve the
understanding of the government’s requirements and industry capabilities,
provided the exchanges are consistent with procurement integrity requirements.
See FAR 15.201. There are many ways an agency may promote the early
exchange of information, including:

1.

2.

3.

4,

Industry day or industry/small business conferences;
Draft RFPs with invitation to provide comments to the contracting officer;
Requests for information (RFIs); and

Site visits.

Submission of Initial Proposals.

1.

Proposal Preparation Time.

a. Agencies must give potential offerors at least 30 days after they
issue the solicitation to submit initial proposals for contracts over
the simplified acquisition threshold. 41 U.S.C. § 416; 15 U.S.C. §
637(e)(3); FAR 5.203(c). But see FAR 12.603 and FAR 5.203 for
streamlined requirements for commercial items. For research and
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development contracts, agencies must give potential offerors at
least 45 days after the solicitation is issued to submit initial
proposals. FAR 5.203(e).

Amendments.

(D

)

3)

4

An agency must amend the RFP if it changes its
requirements (or terms and conditions) significantly. FAR
15.206; see Digital Techs., Inc., B-291657.3, Nov. 18,
2004, 2004 CPD 9 235 (upholding agency’s decision to
amend solicitation to account for a 40 percent increase in
the amount of equipment to be maintained); Northrop
Grumman Info. Tech., Inc.,. B-295526, et al., Mar. 16,
2005, 2005 CPD 9 45 (sustaining a protest when the
Government should have amended the solicitation (but did
not) to reflect that the agency was unlikely to exercise
options).

After amending the RFP, the agency must give prospective
offerors a reasonable time to modify their proposals,
considering the complexity of the acquisition, the agency’s
needs, etc. See FAR 15.206(g).

Timing:

(a) Before established time and date for receipt of

proposals, amendment goes to all parties receiving
the solicitation. FAR 15.206(b).

(b) After established time and date for receipt of
proposals, amendment goes to all offerors that have

not been eliminated from the competition. FAR
15.206(c).

If the change is so substantial that it exceeds what
prospective offerors reasonably could have anticipated, the
contracting officer shall cancel the original solicitation and
issue a new one, regardless of the stage of the acquisition.
FAR 15.206(e). An agency has broad authority to cancel a
solicitation and need only establish a reasonable basis for
cancellation. See Trade Links General Trading &
Contracting, B-405182, Sept. 1, 2011, 2011 CPD q 165.
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2. Early “Proposals.”

a.

FAR 2.101 defines “offer” as a “response to a solicitation, that, if
accepted, would bind the offeror to perform the resultant contract.”

Agencies must evaluate offers that respond to the solicitation, even
if the offer pre-dates the solicitation. STG Inc., B-285910, Sept.
20, 2000, 2000 CPD q 155.

If an agency wants to preclude evaluation of proposals received
prior to the RFP issue date, it must notify offerors and allow
sufficient time to submit new proposals by the closing date. 1d.

3. Late Proposals. FAR 15.208; FAR 52.215-1.

a.

A proposal is late if the agency does not receive it by the time and
date specified in the RFP. FAR 15.208; Haskell Company, B-
292756, Nov. 19, 2003, 2003 CPD 9 202 (key is whether the
government could verify that a timely proposal was submitted).

(1) If no time is stated, 4:30 p.m. local time is presumed. FAR
15.208(a).

(2) FAR 15.208 and FAR 52.215-1 set forth the circumstances
under which an agency may consider a late proposal.

3) The late proposal rules mirror the late bid rules. See FAR
14.304.

4) Example. Proposal properly rejected as late where the
proposal was received by email after the closing time for
proposals and no exception permitted evaluation of the late
proposal. Alalamiah Technology Group, B-402707.2, June
29,2010, 2010 CPD 148.

Both technical and price proposals are due before the closing time.
See Inland Serv. Corp., B-252947.4, Nov. 4, 1993, 93-2 CPD §
266.

The underlying policy of the late proposal rule is to avoid
confusion and ensure fair and equal competition. Therefore, a
proposal is not late when an agency timely receives at least one
complete copy of the proposal prior to closing time. See Tishman
Constr. Corp., B-292097, May 29, 2003, 2003 CPD 9 94 (finding
proposal timely submitted where contractor timely submitted
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electronic proposal but failed to timely submit identical paper
proposal IAW the solicitation).

d. Agencies must retain late proposals unopened in the contracting
office. FAR 15.208(g).

No “Firm Bid Rule.” An offeror may withdraw its proposal at any time
before award. FAR 15.208(e), FAR 52.215-1(c)(8). The agency,

however, only has a reasonable time in which to accept a proposal. See
Western Roofing Serv., B-232666.4, Mar. 5, 1991, 70 Comp. Gen. 324,

91-1 CPD 4] 242 (holding that 13 months was too long).

Lost proposals. The GAO will only recommend reopening a competition
if a lost proposal is the result of systemic failure resulting in multiple or
repetitive instances of lost information. Project Res., Inc., B-297968, Mar.
31,2006, 2006 CPD 4 58.

Oral Presentations. FAR 15.102. A solicitation may require or permit, at
the agency’s discretion, oral presentations as part of the proposal process.

a. Offerors may present oral presentations as part of the proposal
process. See NW Avyer, Inc., B-248654, Sept. 3, 1992, 92-2 CPD §
154. They may occur at anytime in the acquisition process and are
subject to the same restrictions as written information regarding
timing and content. FAR 15.102(a). When oral presentations are
required, the solicitation shall provide offerors with sufficient
information to prepare them. FAR 15.102(d). The following are
examples of information that may be put into the solicitation:

(D

)

3)

4
)
(6)

The types of information to be presented orally and the
associated evaluation factors that will be used;

The qualifications for personnel required to provide the
presentation;

Requirements, limitations and / or prohibitions on
supplemental written material or other media;

The location, date, and time;
Time restrictions; or

Scope and content of exchanges between the Government
and the offeror, to include whether or not discussions will
be permitted. Id.
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The method and level of detail of the record of any oral
presentation is within the discretion of the source selection
authority. FAR 15.102(e). While the FAR does not require a
particular method of recording what occurred during oral
presentations, agencies must maintain a record adequate to permit
meaningful review. See Checchi & Co. Consulting, Inc., B-
285777, Oct. 10, 2000, 2001 CPD 132. (Practice tip: video
recording of oral presentations helps capture both audio and visual
portions of the presentation and creates a record that it is helpful to
refer back to when evaluating proposals and defending any
protests.).

When an oral presentation includes information that will be
included in the contract as a material term or condition, the
information must be reduced to writing. The oral presentation
cannot be incorporated by reference. FAR 15.102(%).

Cautionary note: Agency questions during oral presentations
could be interpreted as discussions. In Global Analytic Info. Tech.
Servs., Inc., B-298840.2, Feb. 6, 2007, 2007 CPD § 57, GAO held
if agency personnel comment on, or raise substantive questions
about a proposal during an oral presentation, and afford an
opportunity to revise a proposal in light of the agency's comments,
then discussions have occurred.

7. Confidentiality

a.

Prospective offerors may restrict the use and disclosure of
information contained in their proposals by marking the proposal
with an authorized restrictive legend. FAR 52.215-1(e).

Agencies must safeguard proposals from unauthorized disclosure.
FAR 15.207(b).

VI. SOURCE SELECTION FAR SUBPART 15.3

A.

The objective of source selection is to select the proposal that represents the best

value to the Government (as defined by the Government). FAR §15.302.
Because the agency’s award decision must be consistent with the terms of the

solicitation, the agency must ensure that its solicitation fully supports the “best

value” objective.

Responsibilities FAR § 15.303.
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C. Agency heads are responsible for source selection. The contracting officer is
normally designated the source selection authority unless the agency head
appoints another individual for a particular acquisition or group of acquisitions.

1.

The Source Selection Authority must:

a. Establish an evaluation team, tailored for the particular acquisition.
The composition of an evaluation team is left to the agency’s
discretion and the GAO will not review it absent a showing of
conflict of interest or bias. See University Research Corp., B-
253725.4, Oct. 26, 1993, 93-2 CPD 9 259; Symtech Corp., B-
285358, Aug. 21, 2000, 2000 CPD 9 143; see also FAR 15.303
(providing that the source selection authority shall establish an
evaluation team, tailored for the particular acquisition, that
includes appropriate contracting, legal, logistics, technical, and
other expertise to ensure a comprehensive evaluation of offers).

b. Approve the acquisition plan and source selection strategy.

c. Ensure that proposals are evaluated based solely on the factors and
subfactors contained in the solicitation.

d. Consider the recommendation of the advisory boards and panels.

e. Select the source that provides the best value to the Government.

D. Proposal Evaluations Generally. FAR 15.305.

1.

Evaluators must read and consider the entire proposal. Intown Properties,
Inc., B-262236.2, B-262237.1, Jan. 18, 1996, 96-1 CPD ¢ 89 (record failed
to demonstrate whether agency had considered information contained in
offeror’s best and final offer).

Evaluators must be consistent. If evaluators downgrade an offeror for a
deficiency, they must downgrade other offerors for the same deficiency.
See Park Sys. Maint. Co., B-252453, June 16, 1993, 93-1 CPD 9 466. If
evaluators give credit to one offeror, they should give like credit to another
offeror for the same provision. Brican Inc., B-402602, June 17, 2010,
2010 CPD 9 141 (sustaining protest where the agency evaluated awardee's
and the protester's proposals unequally by crediting the awardee for a
specialty subcontractor, but not similarly crediting the protester who
proposed the same subcontractor).

Evaluators must avoid double-scoring or exaggerating the importance of a
factor beyond its disclosed weight. See J.A. Jones Mgmt. Servs., B-
254941.2, Mar. 16, 1994, 94-1 CPD 9 244; cf. Glasslock, Inc., B-299931,
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B-299931.2, Oct. 10, 2007, 2007 CPD 9 216 (reaffirming principle in the
context of a RFQ). Compare Source One Mngt., Inc., B-278044, et al.,
June 12, 1998, 98-2 CPD q 11 (stating that an agency is not precluded
from considering an element of a proposal under more than one evaluation
criterion where the element is relevant and reasonably related to each
criterion under which it is considered.)

Evaluators must evaluate compliance with the stated requirements. If an
offeror proposes a better—but noncompliant—solution, the agency should
amend the RFP and solicit new proposals, provided the agency can do so
without disclosing proprietary data. FAR 15.206(d); see Beta Analytics,
Int’l, Inc. v. U.S., 44 Fed. CI. 131 (1999); GTS Duratek, Inc., B-280511.2,
B-285011.3, Oct. 19, 1998, 98-2 CPD 9 130; Labat-Anderson Inc., B-
246071, Feb. 18, 1992, 92-1 CPD q 193; cf. United Tel. Co. of the
Northwest, B-246977, Apr. 20, 1992, 92-1 CPD 4 374 (holding that
substantial changes required the agency to cancel and reissue the RFP).

Evaluators may consider matters outside the offerors’ proposals if their
consideration of such matters is not unreasonable or contrary to the stated
evaluation criteria. See Intermagnetics Gen. Corp. Recon., B-255741.4,
Sept. 27, 1994, 94-2 CPD 9 119.

Evaluation factors and subfactors represent the key areas of importance
and support the evaluators in making meaningful discrimination between
and among competing offerors’ proposals. Accordingly, the “relative
strengths, deficiencies, significant weaknesses, and risks supporting
proposal evaluation shall be documented in the contract file.” FAR
§15.305(a).

The agency’s evaluation must be reasonable and consistent with the stated
evaluation criteria. A common evaluation error occurs when the agency’s
evaluation is inconsistent with the solicitation’s stated evaluation
approach. The failure to use stated evaluation criteria, the use of unstated
evaluation criteria, or unstated minimum criteria, in the evaluation of
offerors’ proposals is generally fatal to an agency’s source selection
decision.

a. While the agency has significant discretion to determine which
evaluation factors and subfactors to use, evaluators have no
discretion to deviate from the solicitation’s stated evaluation
criteria. See, e.g., Y & K Maintenance, Inc., B-405310.6, Feb 2,
2012, 2012 CPD 9 93 (sustaining a protest because the agency
failed to evaluate the experience of the awardee’s key personnel
consistent with the RFP’s stated evaluation criteria).
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b. Protest sustained where solicitation provided that agency would
conduct extensive testing on product samples, however agency
failed to conduct testing on awardee’s product and accepted
awardee’s unsubstantiated representation its product met
solicitation’s requirements. Ashbury Intl. Group, Inc., B-401123:
B-401123.2, June 1, 2009, 2009 CPD 9 140.

C. Protest sustained based on a flawed technical evaluation where the
agency considered an undisclosed evaluation criterion--transition
risk--in assuming that any non-incumbent contractor would likely
cause mistakes in performance that would result in costs for the
agency. Consolidated Eng’g Servs., Inc., B-311313, June 10,
2008, 2008 CPD 4 146.

Unstated Evaluation Factors

a. Agencies occasionally omit either: (1) significant evaluation
factors and subfactors; (2) their relative importance; or (3) both.
See Omniplex World Servs. Corp., B-290996.2, Jan. 27, 2003,
2003 CPD 9 7 (finding an agency improperly relied on an unstated
minimum requirement to exclude an offeror from the competitive
range). But see Stone & Webster Eng’g Corp., B-255286.2, Apr.
12, 1994, 94-1 CPD 9 306 (finding no prejudice even though the
evaluation committee applied different weights to the evaluation
factors without disclosing them); cf. Danville-Findorff, L.td, B-
241748, Mar. 1, 1991, 91-1 CPD 9] 232 (finding no prejudice even
though the agency listed the relative importance of an evaluation
factor as 60 in the RFP, used 40 as the weight during evaluation,
and used the “extra” 20 points for an unannounced evaluation
factor). (Note that while the Government prevailed in these cases,
it only prevailed because Government counsel clearly
demonstrated to GAO that no prejudice befell the unsuccessful
offerror due to these problems.).

b. While procuring agencies are required to identify the significant
evaluation factors and subfactors in a solicitation, they are not
required to identify every aspect of each factor that might be taken
into account; rather, agencies may take into account considerations,
even if unstated, that are reasonably related to or encompassed by
the stated evaluation criteria. SCS Refrigerated Servs. LLC, B-
298790, B-298790.1, B-298790.3, Nov. 29, 2006, 2006 CPD 9 186
(finding that the location of an offeror’s back-up suppliers and the
certainty of its relationships with back-up suppliers were
reasonably related to a production capability/distribution plan
subfactor which required offerors to provide detailed descriptions

8-28




.

of their contingency plans for delays that could impact the delivery
of food items to commissaries); NCLN20, Inc., B-287692, July 25,
2001, 2001 CPD 9 136 (finding that organizational and start-up
plans were logically related to and properly considered under a
stated staffing plan factor).

The GAO will generally excuse an agency’s failure to specifically
identify more than one subfactor only if the subfactors are: (1)
reasonably related to the stated criteria; and (2) of relatively equal
importance. See Johnson Controls World Servs., Inc., B-257431,
Oct. 5, 1994, 94-2 CPD 9 222 (finding that “efficiency” was
reasonably encompassed within the disclosed factors); AWD
Tech., Inc., B-250081.2, Feb. 1, 1993, 93-1 CPD ¢ 83 (finding that
the agency properly considered work on similar superfund sites
under the solicitation’s past project experience factor even though
the agency did not specifically list it as a subfactor).

The GAO, however, has held that an agency must disclose
reasonably related subfactors if the agency gives them significant
weight. See Lloyd H. Kessler, Inc., B-284693, May 24, 2000, 2000
CPD 9 96 (finding that agency was required to disclose in the
solicitation a subfactor to evaluate a particular type of experience
under the experience factor where the subfactor constituted 40
percent of the technical evaluation); Devres, Inc., B-224017, 66
Comp. Gen. 121, 86-2 CPD 9 652 (1986) (concluding that an
agency must disclose subfactors that have a greater weight than
reasonably related disclosed factors).

E. Cost and Price Evaluation.

1.

Contracting activities should score cost/price in dollars and avoid schemes
that: (1) mathematically relate cost to technical point scores; or (2) assign
point scores to cost.

The cost to the government, expressed in terms of price or cost, shall be
evaluated in every source selection. FAR § 15.304(c)(1). An agency’s
cost or price evaluation is directly related to the financial risk that the
government bears because of the contract type it has chosen.

Evaluation scheme must be reasonable, and provide an objective basis for
comparing cost to government. SmithKline Beecham Corp., B-283939,
Jan. 27,2000, 2000 CPD q 19.
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While cost or price to the Government need not be the most important
evaluation factor, cost or price must always be a factor and taken into
account in all award decisions, as well as all competitive range
determinations.

Evaluating Firm Fixed-Price Contracts. FAR 15.305(a)(1).

a.

Generally. When an agency contemplates the award of a fixed-
price contract, the government’s liability is fixed and the contractor
bears the risk and responsibility for the actual costs of
performance. FAR §16.202-1. As a result, the agency’s analysis
of price must take into account that the government’s liability is
contractually limited to the offeror’s proposed price.

Price Reasonableness. A price reasonableness analysis determines
whether an offeror’s price is fair and reasonable to the government,
and focuses primarily on whether the offered price is too high (not
too low). CSE Constr., B-291268.2, Dec. 16, 2002, 2002 CPD 9
207; SDV Solutions, Inc., B-402309, Feb. 1, 2010, 2010 CPD 9 48.
The concern that an offeror submitted a price that is “too low” is
not a valid part of a price reasonableness evaluation; similarly, the
allegation that an awardee submitted an unreasonably low price
does not provide a basis upon which to sustain a protest because
there is no prohibition against an agency accepting a below-cost
proposal for a fixed-price contract. See First Enter., B-292967,
Jan. 7,2004, 2004 CPD § 11.

Comparing proposed prices usually satisfies the requirement to
perform a price analysis because an offeror’s proposed price is also
its probable price. See Ball Technical Prods. Group, B-224394,
Oct. 17, 1986, 86-2 CPD 9 465. But see Triple P Servs., Inc., B-
271629.3, July 22, 1996, 96-2 CPD 9] 30 (indicating that an agency
may evaluate the reasonableness of the offeror’s low price to assess
its understanding of the solicitation requirements if the RFP
permits the agency to evaluate offerors’ understanding of
requirements as part of technical evaluation).

Indefinite Delivery/Indefinite Quantity (ID/IQ) contracts. Price
analysis can be difficult for indefinite quantity contracts. If an
agency possesses historical data on billings under prior ID/IQ
contracts, the agency may develop estimates based on these and
apply it to the price analysis. R&G Food Serv., Inc., d/b/a Port-A-
Pit Catering, B-296435.4, B-296435.9, Sept. 15, 2005, 2005 CPD
9194. Another method is to construct notional or hypothetical
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work orders. Dept. of Agriculture—Reconsideration, B-
296435.12, Nov. 3, 2005, 2005 CPD 9§ 201.

Price Realism. A price realism analysis is not ordinarily part of an
agency’s price evaluation because of the allocation of risk
associated with a fixed-price contract. The analysis is entirely
optional unless expressly required by the solicitation. Milani
Constr., LLC, B-401942, Dec. 22, 2009, 2010 CPD 9 87.

(D

)

The price realism is to be used in exceptional cases when,
among other things, new requirements may not be fully
understood by competing offerors. FAR § 15.404-1(d)(3);
Analytic Strategies, B-404840, May 5, 2011, 2011 CPD
999 (“An agency may, in its discretion, provide for a price
realism analysis for the purpose of assessing whether an
offeror’s price is so low as to evince a lack of
understanding of the contract requirements or for assessing
risk inherent in an offeror’s approach.”).

To the extent an agency elects to perform a realism analysis
as part of the award of a fixed-price contract, its purpose is
not to evaluate an offeror’s price, but to measure an
offeror’s understanding of the solicitation’s requirements;
further, the offered prices may not be adjusted as a result
of the analysis. FAR §15.404-1(d)(3); IBM Corp., B-
299504, B-299504.2, June 4, 2007, 2008 CPD 9§ 64
(sustaining protest challenging the agency’s evaluation of
offerors’ price and cost proposals where the agency
improperly adjusted upward portions of the protester’s
fixed-price proposals); ITT Elec. Sys. Radar Recon. &
Acoustic Sys., B-405608, Dec. 5, 2011,2012 CPD q 7
(“Where, as here, an RFP provides for the award of a fixed
price contract, the contracting agency may not adjust
offerors’ prices for purposes of evaluation.”).
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3) Agencies may use a variety of methods to evaluate price
realism, including analyzing pricing information proposed
by the offeror and comparing proposals received to one
another, to previously proposed or historically paid prices,
or to an independent government estimate. The nature and
extent of an agency's price realism analysis are within the
agency’s discretion unless the solicitation commits to a
particular evaluation method. Gen. Dynamics, B-401658,
B-401658.2, Oct. 26, 2009, 2009 CPD 4 217.

6. Evaluating Cost Reimbursement Contracts

a. Cost Reasonableness Analysis. A cost reasonableness analysis is
used to evaluate the reasonableness of individual cost elements
when cost or pricing data, or information other than cost or pricing
data, are required. FAR §15.404-1(a)(3), (4). As with price
reasonableness, cost reasonableness is used to determine that the
offeror’s overall cost is fair and reasonable to the government (i.e.,
not too high).

b. Cost Realism Analysis (Generally). When an agency evaluates
proposals for the award of a cost-reimbursement contract, an
offeror’s proposed costs of contract performance are not
considered controlling because, regardless of the costs proposed by
an offeror, the government is bound to pay the contractor its
reasonable, allowable, and allocable costs. FAR § 16.301-1; FAR
15.404-1(d); Metro Mach. Corp., B-295744, B-295744.2, Apr. 21,
2005, 2005 CPD q112.

(1) Agencies should perform a cost realism analysis and
evaluate an offeror’s probable cost of accomplishing the
solicited work, rather than its proposed cost.” See FAR
15.404-1(d); see also Kinton, Inc., B-228260.2, Feb. 5,
1988, 67 Comp. Gen. 226, 88-1 CPD q 112 (indicating that
it is improper for an agency to award based on probable
costs without a detailed cost analysis or discussions with
the offeror).

(2) A cost realism analysis is used to determine the extent to
which an offeror’s proposed costs represent what the
contract performance should cost, assuming reasonable
economy and efficiency. FAR §§15.305(a)(1), 15.404-

? Probable cost is the proposed cost adjusted for cost realism.
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“)

)

(6)

(7

1(d)(1), (2); Magellan Health Servs., B-298912, Jan. 5,
2007, 2007 CPD q 81; The Futures Group Int’l, B-
281274.2, Mar. 3, 1999, 2000 CPD 9] 147.

Further, an offeror’s proposed costs should be adjusted
when appropriate based on the results of the cost realism
analysis. FAR §15.404-1(d)(2)(ii); Magellan Health Servs.,
B-298912, Jan. 5, 2007, 2007 CPD q 81 (sustaining protest
where, among other things, contracting officer failed to take
into account the cost adjustments recommended by the
agency’s cost evaluation and instead considered only the
offeror’s proposed cost in the agency’s source selection
decision).

If an agency needs to perform a cost realism analysis, the
agency should base any adjustments to the offered price on
identifiable costs to the government (e.g., in-house costs or
life-cycle costs). See FAR 15.404-1(d); see also Futures
Group Int’l, B-281274.5, Mar. 10, 2000, 134 (2000, 2000
CPD ¢ 148) (cost realism analysis must consider all
information reasonably available at the time of evaluation,
not just what offeror submits).

A cost realism analysis is the process of independently
reviewing and evaluating specific elements of each
offeror’s cost estimate to determine whether the estimated
proposed cost elements are realistic for the work to be
performed, reflect a clear understanding of the
requirements, and are consistent with the unique methods
of performance and materials described in the offeror’s
proposal. FAR §15.404-1(d)(1); Advanced Commc’ns
Sys., Inc., B-283650 et al., Dec. 16, 1999, 2000 CPD § 3.

Agencies should consider all cost elements. It is
unreasonable to ignore unpriced “other cost items,” even if
the exact cost of the items is not known. See Trandes
Corp., B-256975.3, Oct. 25, 1994, 94-2 CPD 9§ 221; cf.
Stapp Towing Co., ASBCA No. 41584, 94-1 BCA q
26,465.

Cost realism need not achieve scientific certainty; rather, it
must provide some measure of confidence that the
conclusions about the most probable costs are reasonable
and realistic in view of other cost information reasonably
available to the agency at the time of its evaluation. GAO
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reviews an agency's judgment only to see if the cost realism
evaluation was reasonably based, not arbitrary, and
adequately documented. Metro Mach. Corp., B-402567, B-
402567.2, June 3, 2010, 2010 CPD 9 132.

(8) Agencies should evaluate cost realism consistently from
one proposal to the next.

9) However, agencies may not apply estimated adjustment
factors mechanically. A proper cost realism analysis
requires the agency to analyze each offeror’s proposal
independently based on its particular circumstances,
approach, personnel, and other unique factors. See
Honeywell Technology Solutions, Inc., B-292354, B-
292388, Sept. 2, 2003, 2005 CPD 9 107; Metro Mach.
Corp., B-297879.2, May 3, 2006, 2006 CPD 9 80.

(10)  Agencies should also reconcile differences between the cost
realism analysis and the technical evaluation scores.
Information Ventures, Inc., B-297276.2 et al., Mar. 1, 2006,
2006 CPD 9 45 (agency praised technical proposal’s “more
than adequate” staffing while lowering hours of program

director because of “unrealistic expectations”).

(11)  Agencies must document their cost realism analysis. See
KPMG LLP, B-406409, et. seq., May 21, 2012, 2012 WL
2020396 (explaining that GAO “will sustain a protest
where the cost realism analysis [is] not adequately
documented”).

F. Scoring Quality Factors (e.g., Technical and Management). See FAR 15.305(a).

1.

Rating Methods. An agency may adopt any method it desires, provided
the method is not arbitrary and does not violate any statutes or regulations.
See BMY v. United States, 693 F. Supp. 1232 (D.D.C. 1988). Ata
minimum, an agency must give better proposals higher scores. See
Trijicon, Inc., B-244546, Oct. 25, 1991, 71 Comp. Gen. 41, 91-2 CPD q
375 (concluding that the agency failed to rate proposals that exceeded the
minimum requirements higher than those offering the minimum). An
agency may give higher scores to proposals that exceed the minimum
requirements, even if the RFP does not disclose how much extra credit
will be given under each subfactor. See PCB Piezotronics, Inc., B-
254046, Nov. 17, 1993, 93-2 CPD 9 286.
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2. Evaluation ratings, whether numeric, color, or adjectival, are but guides to,
and not a substitute for, intelligent decision making. C & B Constr., Inc.
B-401988.2, 2010, Jan. 6, 2010, 2010 CPD q 1. Evaluation ratings are
tools to assist source selection officials in evaluating proposals; they do
not mandate automatic selection of a particular proposal. Jacobs
COGEMA, LLC, B-290125.2, B-290125.3, Dec.18, 2002, 2003 CPD q 16.

a. Numerical.* An agency may use point scores to rate individual
evaluation factors. But see C & B Constr., Inc. B-401988.2, 2010,
Jan. 6, 2010CPD 9§ 1 (sustaining protest where record provided no
contemporaneous tradeoff comparing offeror to awardee other than
on the basis of point scores); Shumaker Trucking & Excavating
Contractors, Inc., B-290732, Sept. 25, 2002,2002 CPD 4 169
(sustaining protest where agency relied on point scores and failed
to document in source selection decision any comparison of
protester's lower-priced and lower-rated proposal to awardee's
higher-priced, higher-rated proposal).

b. Adjectives. An agency may use adjectives (e.g., excellent, good,
satisfactory, marginal, and unsatisfactory)—either alone or in
conjunction with other rating methods—to indicate the degree to
which an offeror’s proposal meets the requisite standards for each
evaluation factor. See Hunt Bldg. Corp., B-276370, June 6, 1997,
98-1 CPD 4 101 (denying a challenge to the assigned adjectival
ratings where the evaluators adequately documented the different
features offered by each firm and conveyed the comparative merits
of the proposals to the selection official); see also FAR 15.305(a);
Biospherics Incorp., B-278508.4, et al., Oct 6, 1998, 98-2 CPD §
96 (holding that while adjectival ratings and point scores are useful
guides to decision making, they must be supported by
documentation of the relative differences between proposals).

c. Colors. An agency may use colors in lieu of adjectives to indicate
the degree to which an offeror’s proposal meets the requisite
standards for each evaluation factor. See Ferguson-Williams, Inc.,
B-231827, Oct. 12, 1988, 88-2 CPD 9| 344.

d. Dollars. This system translates the technical evaluation factors
into dollars that are added or subtracted from the evaluated price to
get a final dollar price adjusted for technical quality. See
DynCorp, B-245289.3, July 30, 1992, 93-1 CPD 9 69. Must be
described in the solicitation’s Section M, award criteria, to be
utilized.

* See supra note 2 for Army policy regarding use of numerical scoring.
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But remember: The focus in the source selection decision should be the
underlying bases for the ratings, including a comparison of the advantages
and disadvantages associated with the specific content of competing
proposals, considered in a fair and equitable manner consistent with the
terms of the RFP. See Gap Solutions, Inc., B-310564, Jan. 4, 2008, 2008
CPDY| 26; Mechanical Equipment Company, Inc., et al., B-292789.2, et al.,
Dec. 15,2003, 2004 CPD q 192.

Agencies possess considerable discretion in evaluating proposals, and
particularly in making scoring decisions. See MiTech, Inc., B-275078,
Jan. 23,1997, 97-1 CPD 9 208 (indicating that the GAO will not rescore
proposals; it will only review them to ensure that the agency’s evaluation
is reasonable and consistent with the stated evaluation criteria); see also
Control Systems Research, Inc., B-299546.2, Aug. 31, 2007, 2007 CPD ¢
193 (stating that GAO will not substitute its judgment for that of the
agency in evaluating management and technical areas); Antarctic Support
Associates v. United States, 46 Fed. Cl. 145 (2000) (citing precedent of
requiring “great deference” in judicial review of technical matters).

Narrative. An agency must provide a narrative to rate the strengths,
weaknesses, and risks of each proposal. The narrative provides the basis
for the source selection decision; therefore, the narrative should accurately
reflect the proposals relative strengths, weaknesses, deficiencies and
importance of these to the evaluation factors.

Agencies must reconcile adverse information when performing technical
evaluation. See Maritime Berthing, Inc., B-284123.3, Apr. 27, 2000, 2000
CPD ¢ 89; see also Carson Helicopter Servs., Inc., B-299720, B-299720.2,
July 30, 2007, 2007 CPD 9 142 (stating that an agency may not accept at
face value a proposal’s promise to meet a material requirement when there
is significant countervailing evidence that was, or should have been,
reasonably known to the agency evaluators that should have created doubt
whether the offeror would or could comply with that requirement).

Responsibility Concerns. A responsibility determination is not strictly part
of the technical evaluation, but the evaluation process may include
consideration of responsibility matters. See Applied Eng’g Servs., Inc., B-
256268.5, Feb. 22, 1995, 95-1 CPD 4 108. If responsibility matters are
considered without a comparative evaluation of offers, however, a small
business found technically unacceptable may appeal to the SBA for a
COC. See Docusort, Inc., B-254852, Jan. 25, 1994, 94-1 CPD 9 38. If
evaluators express concern with an offeror’s responsibility, the evaluators
should provide input to the contracting officer for use in making a
responsibility determination. For a more detailed discussion on evaluating
responsibility, see infra Subpart VLP.
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G.

Past Performance Evaluation.

1.

Past performance is generally required to be evaluated in all source
selections for negotiated competitive acquisitions issued on or after
January 1, 1999. See FAR §§ 15.304(c), 15.305(a)(2).

Past Performance Evaluation System. FAR Subpart 42.15.

a.

Agencies must establish procedures for collecting and maintaining
performance information on contractors. FAR 42.1502. These
procedures should provide for input from technical offices,
contracting offices, and end users. FAR 42.1503.

Agencies must prepare performance evaluation reports for each
contract in excess of $150,000. FAR 42.1502.

Sources of Past Performance Information.

Agencies may consider their own past experience with an offeror
rather than relying solely on the furnished references. See Birdwell
Bros. Painting and Refinishing, B-285035, July 5, 2000, 2000 CPD
1 129.

An agency is not limited to considering past performance
information provided by an offeror as part of its proposal, but may
also consider other sources, such as:

(1) Contractor Performance Assessment Reporting System
(CPARS) (http://www.cpars.csd.disa.mil/cparsmain.htm);
and

(2) Past Performance Information Retrieval System (PPIRS)
(www.ppirs.gov/).

3) The primary purpose of the CPARS is to ensure that current
and accurate data on contractor performance is available for
use in source selections through PPIRS. Agencies use the
CPARS database to collect and document contractor
performance information consistent with the DoD CPARS
Guide and the procedures at FAR 42.1503. Once the
CPARS process is complete, this CPAR is loaded to
PPIRS, which can be accessed by contracting officers and
agency officials on source selection boards. You may
access the latest version of the DoD CPARS Guide through
the following link: www.409csb.army.mil/.../DoD-CPARS-
Guide-%20Jun%202011.pdf.
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C. In KMS Fusion, Inc., B-242529, May 8, 1991, 91-1 CPD 4447, an
agency properly considered extrinsic past performance evidence
when past performance was a disclosed evaluation factor. In fact,
ignoring extrinsic evidence may be improper. See SCIENTECH
Inc., B-277805.2, Jan. 20, 1998, 98-1 CPD ¢ 33; cf. Aviation
Constructors, Inc., B-244794, Nov. 12, 1991, 91-2 CPD ¢ 448.

d. Information that is personally known by agency evaluators.
Evaluators may consider and rely upon their personal knowledge in
the course of evaluating an offeror’s past performance. Del-Jen
Int’l Corp., B-297960, May 5, 2006, 2006 CPD 9 81; NVT Techs.
Inc., B-297524, B-297524.2, Feb. 2, 2006, 2006 CPD 4] 36; see
TPL, Inc., B-297136.10, B-297136.11, May 2005, 2005 CPD
(finding that a conflict of interest does not exist where the same
contracting agency or contracting agency employees prepare both
an offeror’s past performance reference and perform the evaluation
of offerors’ proposals).

e. “Too close at hand.” In fact, GAO has determined that, in certain
circumstances, agency evaluators involved in the source selection
process cannot ignore past performance information of which they
are personally aware. The MIL Corp., B-297508, B-297508.2, Jan.
26, 2006, 2006 CPD 934; Northeast Military Sales., Inc., B-
404153, Jan. 2011, 2011 CPD 92 (sustaining a protest challenging
an agency’s assessment of the awardee’s past performance as
exceptional where the agency failed to consider adverse past
performance information of which it was aware).

f. GAO has charged an agency with responsibility for considering
such outside information where the record has demonstrated that
the information in question was “simply too close at hand to
require offerors to shoulder the inequities that spring from an
agency’s failure to obtain, and consider this information.”
International Bus. Sys., Inc., B-275554, Mar. 3, 1997, 97-1 CPD §
114; G. Marine Diesel; Phillyship, B-232619, Jan. 27, 1989, 89-1
CPD 990; GTS Duratek, Inc., B-280511.2, B-280511.3, Oct. 19,
1998, 98-2 CPD 4 130. The protester, however, must demonstrate
that agency source selection officials were aware or should have
been aware of the adverse information to sustain a protest on this
basis. Carthage Area Hospital, Inc., B-402345, Mar. 16, 2010,
2010 CPD § 90.

4. Past Performance Evaluation Considerations. An agency’s evaluation of
an offeror’s past performance must be reasonable and consistent with the
stated evaluation criteria. An agency’s past performance evaluation should
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also take into account: (a) the relevance of an offeror’s past performance;
(b) the quality of an offeror’s past performance; and (c) the source
objectivity of an offeror’s past performance information.

a. Relevance of Past Performance. An agency must determine what if
any weight to give to an offeror’s past performance reference by
determining its degree of relevance to the contract requirements.

(1) “Same or Similar.” When an RFP states the agency will
evaluate whether an offeror’s past performance reference is
“same or similar” as part of determining relevancy, an
agency must examine if the reference is same or similar in
both size and scope to the awarded contract. Si-Nor, Inc.,
B-292748.2 et al., Jan. 7, 2004, 2004 CPD 4] 10 (finding in
part a prior contract which represented less than 7 percent
of the solicitation requirements was not similar in size,
scope, and complexity); Continental RPVs, B-292768.2,
B-292678.3, Dec.11, 2003, 2004 CPD 9] 56 (finding prior
contracts no larger than 4 percent of the solicitation
requirements were not similar or relevant); Kamon Dayron,
Inc., B-292997, Jan. 15, 2004, 2004 CPD 9 101; Entz
Aerodyne, Inc., B-293531, Mar. 9, 2004, 2004 CPD 4] 70;
KMR, LLC, B-292860, Dec. 22, 2003, 2003 CPD ¢ 233.

(2) Recency. An agency may consider the recency of an
offeror’s past performance reference as part of determining
its overall relevance. See Knoll, Inc., B-294986.3, B-
294986.4, Mar. 18, 2005, 2005 CPD q 63; FR
Countermeasures, Inc., B-295375, Feb. 10, 2005, 2005
CPD 9 52 (agency was not, per the terms of the RFP,
required to consider offeror’s past performance performed
after solicitation closing date and before contract award).

3) Duration. An agency may consider the duration of an
offeror’s past performance reference as part of determining
its relevance. Chenega Tech. Prods., LLC., B-295451.5,
June 22, 2005, 2005 CPD 9 123 (agency properly gave little
weight to an offeror’s past performance reference that had
been performed for only one month); SWR, Inc.--Protest &
Costs, B-294266.2 et al., Apr. 22, 2005, 2005 CPD 9] 94;
EastCo Bldg. Servs., Inc., B-275334, B-275334.2, Feb. 10,
1997, 97-1 CPD ¢ 83.

(4) Geographic Location. Geographic location can be
considered as part of determining past performance
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relevance. Si-Nor, Inc., B-292748.2 et al., Jan. 7, 2004,
2004 CPD 9 10 (agency properly took into account the
different geographic location of the prior worked performed
when considering the relevance of the offeror’s past
performance).

(5) Different Technical Approach. The fact that an offeror
utilized a different technical approach under the prior
contract does not affect the relevance of an offeror’s past
performance. AC Techs., Inc., B-293013, B-293013.2, Jan.
14, 2004, 2004 CPD 926.

(6) All References. Unless a solicitation states otherwise, there
is generally no requirement that an agency obtain or
consider all of an offeror’s references in the past
performance evaluation. Dismas Charities, B-298390, Aug.
21, 2006, 2006 CPD 9 131; BTC Contract Servs., Inc., B-
295877, May 11, 2005, 2005 CPD 9 96 (agency considered
the most relevant seven references submitted).

Quality of Past Performance. An agency should first determine the
relevance of an offeror’s past performance reference before
considering the quality of performance. In determining past
performance quality, factors that may be considered include:

(1) timeliness of performance;
2) cost control;
3) customer satisfaction; and

(4) performance trends. Yang Enters., Inc., B-294605.4 et al.,
Apr. 1, 2005, 2005 CPD 9 65; Entz Aerodyne, Inc.,
B-293531, Mar. 9, 2004, 2004 CPD ¢ 70.

Source Objectivity of Past Performance Information. An agency
should also consider the source of an offeror’s past performance
information, to determine its objectivity. See Metro Machine
Corp., B-295744, B-295744.2, Apr. 21, 2005, 2005 CPD 112
(agency properly considered the fact that prime contractor had
furnished the past performance ratings for its proposed
subcontractors); Hughes Missile Sys. Co., B-259255.4, May 12,
1995, 95-1 CPD 4 283.

Agencies must make rational—rather than mechanical—
comparative past performance evaluations. In Green Valley
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Transportation, Inc., B-285283, Aug. 9, 2000, 2000 CPD 9 133,
GAO found unreasonable an agency’s use of absolute numbers of
performance problems, without considering the “size of the
universe of performance” where problems occurred. The GAO
also sustained a protest in which the past performance evaluation
merely averaged scores derived from the past performance
questionnaires without additional analysis of the past performance
data. Clean Harbors Environmental Services, Inc., Comp. Gen. B-
296176.2, Dec. 9, 2005, 2005 CPD 9222.

Lack of past performance history should not bar new firms from
competing for government contracts. See Espey Mfg. & Elecs.
Corp., B-254738, Mar. 8, 1994, 94-1 CPD q 180; cf. Laidlaw
Envtl. Servs., Inc., B-256346, June 14, 1994, 94-1 CPD 9 365
(permitting the agency to give credit for commercial past
performance if it is equivalent to comparable prior government
experience). Agencies must give a neutral rating to firms “without
a record of relevant past performance.” FAR 15.305(a)(2)(iv); see
Excalibur Sys., Inc., B-272017, July 12, 1996, 96-2 CPD q 13
(stating that while a neutral rating does not preclude award to a
higher-priced, higher technically-rated offeror in a best value
procurement, an agency may nevertheless award a contract to a
lower-priced offeror without a past performance history where the
solicitation provides that price alone would be considered in
evaluating first time offerors); see also Blue Rock Structures, Inc.,
B-287960.2, B-287960.3, Oct. 10, 2001, 2001 CPD 9] 184.

Past Performance Attribution; Using the Experience of Others. In
many instances it is necessary for agencies to consider the proper
attribution of an offeror’s past performance references. As a
general rule, the agency’s evaluation should carefully examine the
role(s) to be performed by the entity in question under the contract
being awarded when determining the relevance of the past
performance reference. Agencies may attribute the past
performance or experience of parents, affiliates, subsidiaries,
officers, and team members, although doing so can be difficult.
See U.S. Textiles, Inc., B-289685.3, Dec. 19, 2002, Oklahoma
County Newspapers, Inc., B-270849, May 6, 1996, 96-1 CPD ¢
213; Tuscon Mobilephone, Inc., B-258408.3, June 5, 1995, 95-1
CPD 9 267.

(1) Joint Venture Partners. Base Techs., Inc., B-293061.2, B-
293061.3, Jan. 28, 2004, 2004 CPD 9§ 31 (agency may
consider the references of one joint venture partner in
evaluating a joint venture offeror’s past performance where
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)

they are reasonably predictive of performance of the joint
venture entity); JACO & MCC Joint Venture, LLP, B-
293354.2, May 18, 2004, 2004 CPD q 122 (agency may
consider the past performance history of individual joint
venture partners in evaluating the joint venture’s proposal
where solicitation does not preclude that and both joint
venture partners will be performing work under the
contract).

Subcontractors. AC Techs., Inc., B-293013,

B-293013.2, Jan. 14, 2004, 2004 CPD 9 26 (agency
reasonably considered the performance of contracts
performed by awardee’s subcontractor where nothing in the
solicitation prohibited the agency from considering
subcontractor’s prior contracts). However, solicitation
must permit attribution of subcontractor to the prime

Individuals to a new company as offeror. United Coatings,
B-291978.2, July 7, 2003, 2003 CPD 9146 (agency properly
considered the relevant experience and past performance
history of key individuals and predecessor companies in
evaluating the past performance of a newly-created
company); see Interstate Gen. Gov’t Contractors, Inc., B-
290137.2, June 21, 2002, 2002 CPD 4 105; SDS Int’l, B-
285822, B-285822.2, Sept. 29, 2000, 2000 CPD 4] 167.

Parent companies to a subsidiary as offeror. Aerosol
Monitoring & Analysis, Inc., B-296197, June 30, 2005,
2005 CPD 9 132 (agency properly may attribute the past
performance of a parent or affiliated company to an offeror
where the firm’s proposal demonstrates that the resources
of the parent or affiliated company will affect the
performance of the offeror); Universal Bldg. Maint., Inc.,
B-282456, July 15, 1999, 99-2 CPD q 32 (agency
improperly attributed past performance of parent company
or its other subsidiaries to awardee where record does not
establish that parent company or subsidiaries will be
involved in the performance of the protested contract).

Agencies may not downgrade past performance rating based on
offeror’s history of filing claims. See AmClyde Engineered Prods.

Co., Inc., B-282271, June 21, 1999, 99-2 CPD 5. On 1 April
2002, the Office of Federal Procurement Policy instructed all
federal agencies that the “filing of protests, the filing of claims, or
the use of Alternative Dispute Resolution, must not be considered
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by an agency in either past performance or source selection
decisions.”

h. Evaluating Past Performance or Experience. See John Brown U.S.
Servs., Inc., B-258158, Dec. 21, 1994, 95-1 CPD q 35 (comparing
the evaluation of past performance and past experience).

1. Comparative Evaluations of Small Businesses’ Past Performance.

(1) If an agency comparatively evaluates offerors’ past
performance, small businesses may not use the SBA’s
Certificate of Competency (COC) procedures to review the
evaluation. See Nomura Enter., Inc., B-277768, Nov. 19,
1997, 97-2 CPD 9 148; Smith of Galeton Gloves, Inc.,
B-271686, July 24, 1996, 96-2 CPD ¢ 36.

(2) If an agency fails to state that it will consider responsibility-
type factors, small businesses may seek a COC. See
Envirosol, Inc., B-254223, Dec. 2, 1993, 93-2 CPD 9 295;
Flight Int’l Group, Inc., B-238953.4, Sept. 28, 1990, 90-2
CPD 9 257.

3) If an agency uses pass/fail scoring for a responsibility-type
factor, small businesses may seek a COC. See Clegg
Indus., Inc., B-242204.3, Aug. 14, 1991, 91-2 CPD 9§ 145;
Meeks Disposal Corp., B-299576, B-299576.2, June 28,
2007, 2007 CPD 4 127 (stating in dicta a small business
may seek a COC when an agency uses an
acceptable/neutral/ unacceptable rating scheme to evaluate
corporate experience).

J- Agencies must clarify adverse past performance information when
there is a clear basis to question the past performance information.
See A.G. Cullen Constr., Inc., B-284049.2, Feb. 22, 2000, 2000
CPD 9 145. Agencies also must clarify adverse past performance
if an offeror may be excluded from the competitive range as well
as when an offeror has not previously had an opportunity to
respond to adverse past performance. FAR 15.306(1)(1).

> Memorandum, Angela B. Styles, Administrator, Office of Federal Procurement Policy, to Senior Procurement
Executives, subject: Protests, Claims, and Alternative Dispute Resolution (ADR) as Factors in Past Performance and
Source Selection Decisions (Apr. 1, 2002), available at http://www.whitehouse.gov/omb/procurement/publications/
pastperfmemo.pdf.
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H.

Products of the Evaluation Process.

1.

Evaluation Report.

a.

The evaluators must prepare a report of their evaluation. See Son’s
Quality Food Co., B-244528.2, Nov. 4, 1991, 91-2 CPD 9 424;
Amtec Corp., B-240647, Dec. 12, 1990, 90-2 CPD 9 482. The
relative strengths, deficiencies, significant weaknesses, and risk
supporting proposal evaluation shall be documented in the contract
file. FAR 15.305(a); see also FAR 15.308 (establishing a similar
requirement for the source selection decision).

The contracting officer should retain all evaluation records. See
FAR 4.801; FAR 4.802; FAR 4.803; Southwest Marine, Inc., B-
265865.3, Jan. 23, 1996, 96-1 CPD 9 56 (stating that where an
agency fails to document or retain evaluation materials, it bears the
risk that there is an inadequate supporting rationale in the record
for the source selection decision and that GAO will conclude the
agency had a reasonable basis for the decision); see also
Technology Concepts Design, Inc. B-403949.2, March 25, 2011,
2011 CPD 9] 78 (sustaining a protest where the agency did not
provide adequate supporting rationale in the record for GAO to
conclude that the agency’s evaluation of the protester’s proposal
was reasonable).

If evaluators use numerical scoring, they should explain the scores.
See J.A. Jones Mgmt Servs, Inc., B-276864, Jul. 24, 1997, 97-2
CPD 9 47; TFA, Inc., B-243875, Sept. 11, 1991, 91-2 CPD ¢ 239;
S-Cubed, B-242871, June 17, 1991, 91-1 CPD 9 571.

Evaluators should ensure that their evaluations are reasonable. See
DNL Properties, Inc., B-253614.2, Oct. 12, 1993, 93-2 CPD 9§ 301.

Deficiencies. The initial evaluation must identify all parts of the proposals
that fail to meet the government’s minimum requirements.

Advantages and Disadvantages. The initial evaluation should identify the
positive and negative aspects of acceptable proposals.

Questions and Items for Negotiation. The initial evaluation should
identify areas where discussions are necessary/desirable.

Award Without Discussion.

1.

An agency may not award on initial proposals if it:
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States its intent to hold discussions in the solicitation; or

Fails to state its intent to award without discussions in the solicitation.

A proper award on initial proposals need not result in the lowest overall
cost to the government (depending on the stated evaluation criteria).

To award without discussions, an agency must:

a.

Give notice in the solicitation that it intends to award without
discussions;

Select a proposal for award which complies with all of the material
requirements of the solicitation;

Properly evaluate the selected proposal in accordance with the
evaluation factors and subfactors set forth in the solicitation;

Not have a contracting officer determination that discussions are
necessary; and

Not conduct discussions with any offeror, other than for the
purpose of minor clarifications.

See TRI-COR Indus., B-252366.3, Aug. 25, 1993, 93-2 CPD { 137.

Discussions v. Clarifications. FAR 15.306(a), (d).

a.

Award without discussions means NO DISCUSSIONS.

(1

)

An agency may not award on initial proposals if it conducts
discussions with any offeror. See To the Sec’y of the Navy,
B-170751, 50 Comp. Gen. 202 (1970); see also Strategic
Analysis, Inc., 939 F. Supp. 18 (D.D.C. 1996) (concluding
that communications with one offeror concerning the
employment status of its proposed key personnel were
discussions). But see Data General Corp. v. Johnson, 78
F.3d 1556 (Fed. Cir. 1996) (refusing to sustain a protest
because the protester could not show that there was a
“reasonable likelihood” that it would have been awarded
the contract in the absence of the improper discussions).

“Discussions” are “negotiations that occur after
establishment of the competitive range that may, at the
Contracting Officer’s discretion, result in the offeror being
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allowed to revise its proposal.” FAR 52.215-1(a); FAR
15.306(d). Discussions may include bargaining.
Bargaining includes persuasion, alteration of assumptions
and positions, give-and-take, and may apply to price,
schedule, technical requirements, type of contract, or other
terms of a proposed contract. FAR 15.306(d).

(a) The COFC has found “mutual exchange” a key
element in defining discussions. See Cubic Defense
Sys., Inc. v. United States, 45 Fed. Cl. 450 (2000)
(finding that an offeror’s submission of data that
had been previously addressed and anticipated by an
agency, without requests for further clarification by
the agency, lacks the element of mutual exchange
that is explicit in the FAR’s treatment of
discussions).

(b) The GAO has focused on “opportunity to revise” as
the key element. See MG Indus., B-283010.3, Jan.
24,2000, 2000 CPD 9 17.

b. An agency, however, may “clarify” offerors’ proposals.

(1) “Clarifications” are “limited exchanges between the
Government and offerors that may occur when award
without discussions is contemplated.” FAR 15.306(a).

(a) Clarifications include:

(1) The opportunity to clarify—rather than
revise—certain aspects of an offeror’s
proposal (e.g., the relevance of past
performance information to which the
offeror has not previously had an
opportunity to respond); and

(i1) The opportunity to resolve minor
irregularities, informalities, or clerical
errors.

(ii1))  The parties’ actions control the
determination of whether “discussions” have
been held and not the characterization by the
agency. See Priority One Servs., Inc., B-
288836, B-288836.2, Dec. 17, 2001, 2002
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Examples.

(1

)

CPD 9 79 (finding “discussions” occurred
where awardee was allowed to revise its
technical proposal, even though the source
selection document characterized the
communication as a “clarification’).

The following are “discussions:”

(a)

(b)

The substitution of resumes for key personnel. See
University of S.C., B-240208, Sept. 21, 1990, 90-2
CPD 9 249; Allied Mgmt. of Texas, Inc., B-
232736.2, May 22, 1989, 89-1 CPD 9 485. But see
SRS Tech., B-258170.3, Feb. 21, 1995, 95-1 CPD §
95; Park Tower Mgmt. v. United States, 67 Fed. CI.
548 (2005) (holding that where agency contacted
offeror to “clarify” whether it still intended to hire
incumbent personnel, offeror’s provision of
additional information regarding its staffing and
management plan did not transform the agency
request into a discussion because the agency did not
intend for the offeror to modify its proposal when it
contacted the offeror).

Allowing an offeror to explain a warranty provision
that results in a revision of its proposal. See Cylink
Corp., B-242304, Apr. 18, 1991, 91-1 CPD 9 384.

The following were not “discussions:”

(a)

(b)

Audits. See Data Mgmt. Servs., Inc., B-237009,
Jan. 12, 1990, 69 Comp. Gen. 112, 90-1 CPD 4 51;
see also SecureNet Co. Ltd. v. United States, 72
Fed. CI. 800 (2006) (holding that agency’s request
of offeror’s labor rates were clarifications because
the agency did not intend for the offeror to modify
its proposal as a result of the contact).

Allowing an offeror to correct a minor math error,
correct a certification, or acknowledge a non-
material amendment. See E. Frye Enters., Inc., B-
258699, Feb. 13, 1995, 95-1 CPD 9 64; cf. Telos
Field Eng’g, B-253492.2, Nov. 16, 1993, 93-2 CPD
9 275.
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(c) A request to extend the proposal acceptance period.
See GPSI-Tidewater, Inc., B-247342, May 6, 1992,
92-1 CDP 9] 425.

(d) An inquiry as to whether figures in a proposal were
stated on an annual or monthly basis that did not
provide the offeror an opportunity to alter its
proposal. Int’l Res. Recovery, Inc., v. United
States, 64 Fed. CI. 150 (2005).

(e) Responsibility inquiries. Gen. Dynamics—
Ordnance & Tactical Sys., B-295987, B-295987.2,
May 20, 2005, 2005 CPD 9] 114 (holding that
requests for information relating to an offeror’s
responsibility, rather than proposal evaluation, does
not constitute discussions); see also Computer
Sciences Corp., B-298494.2, et al., May 10, 2007,
2007 CPD 9 103 (stating that exchanges concerning
an offeror’s small business subcontracting plan are
not discussions when they are evaluated as part of
an agency’s responsibility determination, but that
such exchanges constitute discussions when
incorporated into an agency’s technical evaluation
plan); Overlook Sys. Techs., Inc., B-298099.4, B-
298099.5, Nov. 28, 2006, 2006 CPD 9 185
(analogizing pre-award exchanges reference the
adequacy of an offeror’s mitigation plan to a
responsibility determination, which does not
constitute discussions).

® See Dyncorp Int’l LLC v. United States, 76. CI. 528
(2007) (providing a lengthy discussion on the
differences between clarifications and discussions to
conclude that three evaluation notices requesting
information related to mission capability were not
discussions).

Minor clerical errors should be readily apparent to both parties. If
the agency needs an answer before award, the question probably
rises to the level of discussions. See CIGNA Gov’t Servs., LLC,
B-297915.2, May 4, 2006, 2006 CPD 73 | (finding that request to
confirm hours in level of effort template that results in an offeror
stating the hours were “grossly overstated” and the provision of
corrections constituted discussions); University of Dayton
Research Inst., B-296946.6, June 15, 2006, 2006 CPD 9 102
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(finding that the correction of evaluation rates and reconciliation of
printed and electronic versions of subcontractor rates are not
clarifications where several offerors thereby make dozens of
changes to the rates initially proposed).

J. Determination to Conduct Discussions.

1. To conduct discussions with one or more offerors after stating an intent to
award without discussions, the contracting officer must find that
discussions are necessary and document this conclusion in writing. 10
U.S.C. § 2305(b); 41 U.S.C. § 253a(b)(2)(B)(i); FAR 15.306(a)(3).

2. Statutes and implementing regulations provide little guidance for making
this determination. A contracting officer should consider factors such as
favorable but noncompliant proposals, unclear proposals, incomplete
proposals, unreasonable costs/prices, suspected mistakes, and changes/
clarifications to specifications. See Milcom Sys. Corp., B-255448.2, May
3, 1994, 94-1 CPD 9 339.

3. The agency has wide discretion in deciding not to hold discussions, and an
agency’s decision to not hold discussions is generally not a matter that
GAO will review. Booz Allen Hamilton, Inc., B-405993, B-40599.2, Jan
19,2012, 2012 CPD 9 30.°

K. Communications. FAR 15.306(b).

1. “Communications” are limited “exchanges of information, between the
Government and offerors, after receipt of proposals, leading to
establishment of the competitive range.” FAR 15.306(b).

a. These exchanges are limited to offerors whose:

(1) past performance information is preventing them from
being in the competitive range, and

(2) exclusion / inclusion in the competitive range is uncertain.

b. The communications should “enhance Government understanding .
.. ; allow reasonable interpretation of the proposal; or facilitate the
Government’s evaluation process.” FAR 15.306(b)(2).

% But see the DoD DPAP memorandum dated 8 January 2008 directing that awards should be made without