PREFACE

Thiz pamphlet contains a short history of the preparation

ol *he Manual for Courts-Martial, United States, 1951,
together with brief discussions of the legal and legislative
sonsiderations involved in the drafting of the book. With

_ winor exceptions, the discussions of the various subjects

-. were written by the officers who prepared the initial drafts
of the comparable portions of the manual.

WILLTAM P, COT
Colonel, JAGC

19 April 1951
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HISTORY, PREPARATION AND PROCESSING,
MANUAL FOR COURTS-MARTIAL, UNITED STATES, 1951

Colonel Charles L. Decker

The history of the drafting and processing of the Manual for
Courts-Martial, 1951, is one of careful preparatiom followed by
many careful reviews of each draft.

On 21 February 1950, the Judge Advocates General of the
Army, Navy, and Air Force met with the General Counsel, Office
of the Secretary of Defense, and decided to proceed on a joint
basis in the preparation of a Manual for Courts-Martial to
implement the then proposed Uniform Code of Military Justice.
Colonel William P. Connally, Jr., Assistant Judge Advocate
General for Military Justice, Department of the Army, was
instructed to direct the preparation of such a manual.

Colonel Connally assigned to the Special Projects Division,
which was under his supervision, those officers of his office
who had prepared the Manual for Courts-Martial, U. S. Army, 19LS.
Assigned were Colonel Charles L. Decker, Chief of Division, It.
Colonel Waldemar A. Solf, Executive Officer, Major Gilbert G.
Ackroyd, Major Kenneth J. Hodson, and Major William H. Conley.

A Navy legal officer, Commander William A. Collier, -and an Air
Force judge advocate, ILt. Colonel Jean F, Rydstrom, were placed
on duty with the Division, and each not only acted as a liaison
officer but performed a full share in the actual drafting of
the book. Subsequently, Major Roger Currier was assigned to
the Division to augment the Army complement.

The actuval initial drafting was divided into 30 separate
projects, which were apportioned among the officers of the
division so that each was drafted by an officer considered
expert in the particular field. The plan reguired completion
of the initial draft of the entire book, less index, by 15
September 1950. The draft was completed according to plan.

Each of the 30 projects consisted of four parts: the
proposed draft for the Manual for Courts-Martial, United States,
1951; a file of those parts of the Manual for Courts-Martial,

U. S. Army, 1949, Naval Courts and Boards, 1937, and of the
Manual for Courts-Martial, U. S. Coast Guard, 19.9, which
treated the subject of the project; a table of legal authorities
and relevant legislative history; and a brief supporting memo-
randum explaining the reasoning which underlay the draft itself.



As the draft of each project was approved within the
division, it was forwarded to Colonel Connally. Copies of
the draft as approved by him were sent for review to a
representative of each Judge Advocate General. These repre-
sentatives were Colonel John E. Curry, USMC, Brigadier General
Herbert M. Kidner, USAF, and Colonel Connally. After the
drafts were reviewed by the representatives, they or their
designated representatives reviewed each project in conference.
The draft as finally approved by them was reproduced and for-
warded for review to the three Judge Advocates General and the
General Counsel, Office of the Secretary of Defense. The Judge
Advocates General and the General Counsel held numerous personal
conferences in which differing views were thoroughly scrutinized
and resolved. The draft of the text and appendices of the
manual, as finally approved by the Judge Advocates General,
was reproduced and cleared through the various agencies in each
department having an interest therein. Final departmental
clearance was, of course, indicated by the Secretaries them-
selves.

After clearance within the Department of Defense, Colonel
Decker was designated as Department of Defense representative
to effect clearances with the other interested govermmental
agencies. In addition to the normal study made by the Bureau
of the Budget, that office also retained special counsel to
make an independent study of the draft. Thereafter the draft
was reviewed and cleared by the office of the Attorney General.
This review consisted of a study by three experts in criminal
law and procedure, as well as further review by other attomrmeys
in the Department of Justice. Thereafter the work was reviewed
by the Director of the Archives and transmitted to the Executive
Office of the President, where, after due study, the Manual for
Courts-Martial, United States, 1951, was duly promulgated as
Executive Order 1021L on 8 February 1951.
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Conference No. 1

- MILITARY JURISDICTION; JURISDICTION
OF COURTS-MARTTIAL; HABEAS CORPUS

Conducted by
IT, COL. WALDEMAR A, SOLF

References: Chapter 1, Paragraphs 1, 2
Chapter 2, Paragraphs 3, Lg
Chapter 3, Paragraph 5
Chapter L, Paragraphs 8-16
Chapter 29, Paragraphs 21,~-218

CHAPTER I - MILITARY JURISDICTION

This chapter will look familar to Army and Air Force personnel--
but it may look a little abbreviated to the Navy and the Coast Guard.
It differs from the first chapter of NC & B in that its scope is
1limited to sources of military jurisdiction; not the broader subject
of sources of military law. It was felt that the discussion in
Chapter I of Naval Courts and Boards relative to the sources of
military law was extremely useful and much of it was incorporated
in other parts of the Manual. For example, Section L, "Knowledge of
Naval Law required," may be found in paragraph 15ha(L). 4 discussion
of the legal effect of custom is to be found in paragraph 213a which
discusses the general Article (13lL).

Sources.--This paragraph states that the sources of military
law include the Constitution and International Law. One fairly
obvious point is stressed; namely, that the law of war is included
in international law. See Ex parte Q_;rin 317, U. S. 1. Inter-
national law, apart from the law of war, is also a source of military
Jurisdiction. Among the classes of cases in which military juris-
diétion is affected by international law other than the law of war
are the cases involving offenses committed in a friendly foreign
}country where arn armed force is by consent quartered or in passage.
{This will be discussed in greater detail in oonnectlon with paragraph
|
|

If you wish to make a note of some of the Constitutional sources
of military jurisdiction, the following are most frequently cited:

Grants to Congress:

Article I, Section 8, Clauses 1, 11, 12, 13, 1L, 15, 16,
17, 18.




Grants to the President:

Article ITI, Section 2, Clauses 1 and 2
Section 3

Miscellaneous Grarnts of Power:
Article IV, Section 4

Fifth Amendment.

Exercise.—-The first subparagraph restates the classic instanc
of the exercise of military jurisdiction enumerated by Chief Justic
Chase in his dissenting opinion in Ex parte Milligan, L Wall 2;
18 1, B4 281, 287. To the three examples enumerated in that case;
namely, military government, martial law, and military law, there
been added in the text a fourth category--the exercise of military |
jurisdiction by a government with respect to offenses against the 1
of war. This does not fall under any of the categories enumerated !
by Chief Justice Chase although it has existed as an exercise of
military jurisdiction for years. For instance, Captain Wirtz, the
Confederate Commandant of Andersonville Prison was tried and hanged
for war crimes committed against Union priscners of war. See also |
the modern cases, Bx parte Quirin, 317 U.S. 1; In re Yamashita, “
327 U.S. 1, and the various war crimes cases which were not inci-
dents of military government, martial law, or military law proper.

As for the exercise of military jurisdiction by the war court{
military commissions, and provost courts--it may be recalled that
the 1949 Manual provided:

"These tribunals are summary in nature, but so far as
not otherwise provided have usually been guided by the
applicable rules of procedure and of evidence prescribed
for courts-martial.”

The 1951 Manual on the other hand provides:

"Subject to any applicable rule of international law
or to any regulations prescribed by the President or by
any other competent authority, these tribunals will be
guided by the applicable principles of law and rules of
procedure and evidence prescribed for courts-martial.t

This change was made in anticipation of the ratification of the
Geneva Convention of August 12, 1949 which will alter to a material
extent the procedures heretofore applied by military commissions, |
particulerly with respect to the trials of war criminals. Under th
present Jeneva Convention military war criminals are not entitled
be treated as prisoners of war. However, Article 85 of the new Gen
Convention Relative to the Treatment of Prisoners of War provides: .




"Frisoners of war prosecuted under the law of
Detaining Powers for acts committed prior to capture
shall retain, even if convicted, the benefits of the
present Convention."

Among these benefits is Article 102 which provides:

"A prisoner of war can be validly sentenced only
if the sentence has been pronounced by the same courts,
according to the same procedure as in the case of mem-—
bers of the armed force of the Detaining Power and, if,
furthermore the provisions of the present chapter have
been observed."

It woulcd thus appear that unless we are willing to try our own
personnel who commit war crimes by military commissions under a

more summary procedure than that provided for courts-martial and

under civil law rules of evidence--we will have to try enemy prisoners
of war accused of war crimes under the same procedure as that pre-
scribed for courts-martial,

Irrespective of whether we use our own court-martial procedure
or a more summary one, certain of the safeguards afforded by the
Convention exceed those prescribed by the Code and the Manual.
Examples:

(1) Under Article 87 a prisoner of war cannot be
deprived of his rank nor can there be any
mandatory punishment prescribed.

(2) Escape may be treated only as a disciplinary
infraction treated under the Articles of the
Convention pertaining to disciplinary punish-
ment.

(3) Article 101 prescribes a substantial waiting
period before a death penalty may be executed.

(L) Article 103 makes it mandatory that an accused
be credited with pretrial confinement on the
execution of any sentence to confinement.

(5) Article’ 105 prescribes considerably longer time
for a prisoner of war to prepare for trial than
accorded under the code.

‘ These conventions have not yet been ratified, but their ratifi-
cation in some form is likely. For this reason the text of this
paragraph was so drafted that it will not become obsoclete and
misleading if and when the new conventicns are ratified.



2
other competent authority may prescribe other procedures consistent |
with the present Geneva Convention. In- the absence of regulations
by the President or other competent authority the trial procedure
before military commissions will be that prescribed in the Manual.
Fxisting regulations promulgated by military governors will not be
affected until the conventions are ratified.

The next two agencies through which military jurisdiction is
exercised--courts-martial and commanding officers--will be the subje
of detailed discussion in other conferences. !

The last agency discussed is Courtsof Inquiry. In this subpari
graph the President has delegated the power to promulgate regulatiorn
dealing with courts of inquiry to the several Secretaries. :

CHAPTFRS II AND IIIX
JURISDICTICN OF COURTS-MARTIAL

Article 16 and this paragraph will give very 11ttle pause for |
reflection to Army and Air Force personnel. We have the same three|
kinds of courts-martial. The Navy and Coast Guard will note immedi-
ately that the term "deck court" has disappeared. The deck court
has been redesignated the "Summary Court-Martial." This may cause
some confusion for a while as that term has heretofore been applledl
in the Naval service to the intermediate court which is now known as
the "Special Court-Martial." The compcsition of these courts—martl
will be covered in a later conference. E

et oo

Our next topic is~-Who may convene these courts.

Convening authority of General Court-Martial.--At the outset L
would like to point out that the term "appointing authority" is no»
longer used and the statutory language of "convening authority™ is§
used throughout the book. Similarly, the old Army term "reviewing |
authority" has acquired an entirely different meaning and now pertal
to all authorities who review courts-martial; it is not limited to |
the officer Who convened the court or his successor in command.

Under Article 22 both the President and the Secretary of a )
Department are empowered to convene.general courts-martial (Article}
22a(1)(2)). Both are empowered to authorize commanding officers |
other than those enumerated in Article 22 to convene general courts]
Although existing authorization by the President to appoint Generah
Courts~Martial will remain effective after 31 May 1951, it is con-c
templated by each armed force that new orders will be promulgated 3
empowering commanding officers of certain commands to convene such!
courts. Army and Air Force personnel will note that the power to
convene general courts-martial is no longer vested in a commanding |
officer simply because there is assigned to his staff, a staff judg

4
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advocate, as was heretofore provided under Article of War 8.

In paragraph 5a(2) it is provided that when general court-martial
jurisdiction is conferred on a commanding officer because he is
empowered by the President or designated by the Secretary to convene

- general courts-martial, the convening order will cite such authori-
zation. This is a new provision for the Army and Air Force which was
taken from Section 329, Naval Courts and Boards.

®
It is to be emphasized that this is a procedural requirement
for the convenience of those charged with the review of court-martial
records. Its omission does not affect the jurisdiction of the court,
although such an omission would be a violation of one of the President's
procedural regulations. ;

In this connection it is to be noted that the Manual contains
no provision similar to that now found in Section 327, Naval Jourts
and Boards which provides:

"As Naval courts-martial are courts of limited
jurisdiction, their records must show affirmatively
that they have authority to hear and determine cases
coming before them for trial.n

This provision was not used in view of the Supreme Court's Decision
in Givens v. Zerbst, 255, U. S. 11, wherein it was held that as long
as a jurisdictional fact exists it may be proved upon collateral
attack even though such jurisdictional fact may not appear in the
record of trial by court-martial. As a matter of fact one of the
points in Givens v. Zertst was the failure of the record or convening
order to show that a post commander had been empowered by the Presi-
dent to convene general courts.

The Navy has applied the rule of Givens v. Zerbst in a case
where a jurisdictional fact which in fact existed was omitted from
the record (CMO No. 1, 1942, page 124). The Army has long applied
this rule (CM 195867, Jones, 2 BR 307). :

Paragraph 53(3) and (L) bring us to a discussion of the accuser's
ineligibility to convene a court-martial for the trial of an accused.
The Army and the Air Force will find that the term Maccuser," as
defined in Article 1(11) apparently combines the former concept of
"accuser" and "prosecutor," as used in Article of Yar 8.

Under the code an accuser is:
(1) A person who signs the charges; or

(2) A person who directs that charges nominally be
signed and sworn to by another; or



(3) Any other person who has an interest, other
than an official interest, in the prosecution
of the accused. '

This will not effect any radical change in Army and Air Force prac-
tice, but it will affect, to some extent, the mast procedures of a
commanding of ficer of a Naval vessel. Major Hodson will discuss
these matters further at a later conference.

»

In paragraph 5a(L) it is stated that whether a person who has
not signed the charges is the accuser, is a question of fact.
Purely official action is not, ordinarily, sufficient to make a
commander an accuser. For example: A commander may without
becoming an accuser direct a subordinate to investigate an alleged
offense with a view to formulating such charges as the result of
the investigation may warrant. He cannot, however, without becoming
an accuser, order a subordinate to prefer certain specific charges.

Paragraph 5a(6) carries over the provisions of paragraph Sa,
MCM, 19L9 relative to the control which a convening authority may
lawfully exercise with respect to courts. See Article 37. It is
to be noted that the convening authority's power to withdraw charges
from a court at any time prior to findings is unlimited. However,
if he withdraws charges after evidence on the merits has been
received, he is likely to find that jeopardy has attached unless the
proceedings are terminated on motion of the accused or for manifest
necessity in the interest of justice. See Article LlLc; paragraph
56, and paragraph 68d. -

Convening authority of Special Court-Martial.--The first
subparagraph invites attention to Article 23a which lists the com-
manding officer eligible to convene special courts—martial. The
reference to "officers in charge" as used here and elsewhere in
the Manual has no application to the Army and the Air Force and
pertains exclusively to the Naval service and the Coast Guard.

If you have had occasion to read the House hearings you may
remember that there was much discussion about preserving the
authority of Coast Guard warrant officers and petty officers who
are "officers in charge" in that armed force. The legislative
history shows the interit of the House Committee to include such
warrant and petty officers within the term "officers in charge"
in view of the fact that many isolated stations are commanded by
such noncommissioned officers in charge. Of course such person 5
will not be authorized by the Secretary of the Treasury to convene |
any kinds of courts-martial. Obviously there is no occasion for a
petty officer to convene a court-martial composed of commissioned
officers. However, the Coast Guard may authorize such petty
"officers in charge" to exercise limited powers under Article 15,




A2 §

[ X<

Article 23a(3) confers special court-martial jurisdiction on a
commanding officer of a "detached battalion" or corresponding unit
of the Army. Article 23a(L) confers such jurisdiction on a com-
manding officer of a "separate squadron" of the Air Force; and
Article 23a(6) confers such jurisdiction on the commanding officer
of any "separate or detached command or group of detached units of
any of the armed forces placed under a single commander for the
purpose.,”" In paragraph 52(3) there is a discussion of what is meant
by the terms "separate" and "detached." It is made clear that these
terms are used in a disciplinary sense, not in a tactical, adminis-
trative, or physical sense. Thus, a detached command for the purpose
of convening special courts-martial may be physically located across
the road from a higher headquarters and still be considered detached.
Donversely & unit may be detashed for tactical purposes, be located
miles away and still not be a detachment in the sense of Article 23.

In the Army and in the Air Force any question as to whether a
unit is or is not a detached command will be finally determined by
the officer exercising general court-martial Jurisdiction over the
command. In the Navy and the Coast Guard any such question will be
finally determined by the flag or general officer in command or by
the senior officer present who designated the detachment,

Convening authority of Summary Sourt-Martial.--Paragraph Sc
does not effect any substantial change for the Army or the Air Force.
As was heretofore the case, an accuser is not ineligible to convene
a summary court-martial or to act as a sumary court. However,
unless the convening authority is the only officer with a command,
he must appeint a subordinate as a summary court. This is a depar-
ture from the present Naval practice. Section 692, Note 2, NC & B,
provides in part:

"An officer empowered to order deck courts may at
his discretion designate himself as deck court officer,
irrespective of his rank, if commissioned, and irrespec-
tive of the rank of other officers attached to his
command."

The provision of Article 2L, which was derived from Article of War
10, permits the convening authority to designate himself as the
summary court only when he is the only person present with the com-
mand.



CHAPTER IV
JURISDICTION OF COURTS-MARTIAL

- Source, nature, and requisites of court-martial military juris-—
diction.~-~The scope of this paragraph follows generally that of
paragraph 7, MCM 1949. The matters covered in Section 329, NC & B,
as to Convening Authorities are found in paragraph 5; matters dealing
with the composition of courts and their personnel (Section 330,

NC & B) are discussed in paragraphs L and 6. The Statute of Limita-
tions (which is not a jurisdictional matter), now discussed in sectic
332, NC & B will be found in paragraph 68.

You will note that the familiar quotation from Grafton v. United
States appears in the third subparagraph of 8. This expresses the
doctrine that court-martial judgments are not subject to review by
civil tribunals except on the sole question of whether the court had
jurisdiction. In the last 5 or 10 years there has been a concerted
drive to enlarge the scope of collateral review on the theory that a
deprivation of due process during the proceedings divests a court=-
martial of jurisdiction.

Among the lower court cases which have applied this theory to
the extent of granting relief are Hicks v. Hiatt, 64 F. Supp. 328
and Shapiro v. U. S., 107 Ct C1 650; 69 F. Supp. 205. This theory
is difficult to sguare with the established doctrine that jurisdic-
tion to decide includes jurisdiction to make a wrong as well as a
right decision, (Fauntleroy v. Lum, 210 U. S. 230, 23L, 235; Pope
ve U. S., 323 U. S. 1, 14). 4&s pointed out by the Supreme Court in
Carter v. McClaughry, 183 U. S. 636:

"% ¥ 3 the sentences of court-martial, when affirmed
by - the military tribunals of last resort, cannot be
revised by the civil courts save only when void because
of an absolute want of power, and not merely because
voidable because of the defective exercise of the power
possessed.”

It would, therefore, appear that a court which initially has
Jurisdiction does not lose jurisdiction by making an error. The
sound view in the Grafton and Carter cases was reaffirmed by the
Supreme Court on 13 March 1950 in Brown v. Hiatt, 339 U. S. 103,
110 wherein Mr. Justice Clark stated for the court:

"The Court of Appeals also concluded that certain
errors committed by the military tribunal and reviewing
authorities had deprived respondent of due process. Ve
think the court was in error in extending its review,
for the purpose of determining compliance with the due
process clause, to such matters as the propositions of
law set forth in the staff judge advocate's report, the




sufficiency of the evidence to sustain respondent's con-
viction, the adequacy of the pretrial investigation, and
the competence of the law member and defense counsel. % #* ¥
It is well settled that 'by habeas corpus the civil courts
exercise no supervisory or correcting power over the pro-
ceedings of a court-martial. . . The single inquiry, the
test, is jurisdiction.'  In re Grimley, 137, U.S. 1L7, 150
(1890). In this case the court—-martial had jurisdiction of
the person accused and the offense charged, and acted
within its lawful powers. The correction of any errors it
may have committed is for the military authorities which
are alone authorized to review its decision."

This is strong language, but lest we be inclined to relax too much
in the security of our citadel, I must invite your attention to

the language of Mr. Justice Douglas in Whelchel v. McDonald, 34O U.S.
122, decided on December L, 1950 in which he said:

"We put to one side the due process issue which
respondent presses, for we think it plain from the law
governing court-martial procedure that there must be
afforded a defendant at some point of time an oppor-
tunity to tender the issue of insanity. It is only a
denial of that opportunity which goes to the question
of jurisdiction. That opportunity was afforded here.
Any error that may be committed in evalvating the evi-
dence tendered-is beyond the reach of review by the
civil courts.”

This seems again to open the door of the citadel to the assault
of those who believe that a procedural deviation of a court-martial
- might affect the jurisdiction of the court and deprive it of juris-
diction. The moral seems to be that so long as the military services
accord accused persons a fair trial according to military due process,
the Supreme Court will adhere to its traditional view as to the scope
of collateral review of court-martial judgment; but if it finds a
series of cases which shocks its conscience, it may adopt another
approach to the problem.

In the last subparagraph the provisions of Article 76 with
respect to finality of court-martial judgments are restated.  This
.1s comparable to the language of Article of Yar SOh and the last
provision in Article of War 53.

The Army and Air Force have never taken the view that the
finality of court-martial judgments as provided in the Articles of
War operates to preclude collateral attack on jurisdictional grounds.
This view has recently been specifically affirmed by the Supreme



Court in Gusik v. Schilder, 340 U.S. 128, decided on L December 1950.
The Gusik case also stands for the proposition, which you will find
in paragraph 2lLb, to the effect that the Federal courts will not
entertain petitions for a writ of habeas corpus until the accused

has exhausted his military remedies for an appeal and for a petition
for a new trial.

In the fifth subparagraph it is stated that jurisdiction does
not in general depend upon where the offense was committed. To this
proposition there is an apparent qualification. If an offense were
triable by court-martial only under the Crimes and Offenses not
Capital clause of Article 13l, such offense must have been committed
within the boundaries of the jurisdiction in which the act is a crime.

In this paragraph it is also stated that jurisdiction as to
offenses against military law is not affected by the place where the
court sits. Thus a court-martial does not have to sit or remain
within the Territorial command of the convening authority. See
Durant v. Hiatt, 81 F. Supp. 9L8, affirmed 177 F. 24 373. It might
also happen that the personnel of a court will be transferred from
the command of the officer who convened the court after a case had
been referred to it for trial. This also does not divest the.court
of jurisdiction. See CM 316193, Holstein, 65 BR 271, 275.

A different problem may be presented in those cases in which a
general court-martial derives its jurisdiction under the law of war
as a substitute for a military commission. Such a tribunal, particu-
larly when it sits as a substitute for a local court in enforcing
the law of occupied territory, is generally required to sit in such
occupied territory. If it enforces the law of war it is generally
required to sit in the theater of war or in the country in which the
offense took place., This rule will be perpetuated by Article 66 of
the Geneva Convention of 12 August 1949 relative to the protection
of civilians. Compare, however, with Ex parte Quirin, 317, U. S. 1.

Before going to the next subject, I would like to invite the
attention of the Navy officers to the omission of the provisions of
Section 327, NC & B, which provided:

"4 particular court-martial has authority to try
men specifically ordered by it and has no authority to
try a man ordered tried before another court."

The Army Boards of Review have consistently held that approval of a 3
sentence by the proper convening authority effects a ratification of :
the trial by a court other than one to which the case had been

" referred. Thus if charges are tried by Court B, although they had

10
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been referred to the trial counsel of Court A, appointed by the same
convening authority, the error of trial by the wrong court is cured
by the convening authority's ratification. This error, moreover, is
one of those procedural errors dealing with references for trial
which are waived by failure to object prior to plea (Paragraph 69).

Jurisdiction as to persons.--Time does not here permit a detailed
discussion of each category of persons subject to the code under
Article 2.

It is to be noted that Article 2 is not the only statutory pro-
vision which confers jurisdiction of the person. Many of these
additional provisions will be discussed in connection with para-
graph 11.

Termination of jurisdiction.--Paragraph 1la states the general
rule as to termination of jurisdiction, namely:

"The general rule is that court-martial jurisdiction
over officers, cadets, midshipmen, warrant officers,
enlisted persons, and other persons subject to the code
ceases on discharge from the service or other termination
of such status and that jurisdiction as to an offense com-
mitted during a period of service or status thus terminated
is not revived by reentry into the military service or
retuirn into such status."

This is consistent with the Ammy precedents of over 100 years standing
and with the opinion of the United States Supreme Court in U. S. Ex
rel Hirschberg v. Cooke, 336 U. S. 210 (19L49). To this general rule
there are many exceptions:

Under Article 3a persons who have been discharged or separated
from their military status but who have committed serious offenses
dgainst the code while they were in a status subject thereto, and
for which they cannot be punished in a state, territory, or Federal

court, remain liable to trial by court-martial.

As you can see, jurisdiction in such a case depends upon so many
factors and is subject to such serious impact on the civilian popula-
tion that it should not be exercised without the serious legal ,
consideration of the Judge Advocate General and the policy consider-
ation of the Secretary of a Department. Accordingly, the President
has directed that jurisdiction under Article 3a will not be exercised
without the consent of the Secretary of a Department.

942479 O - 51 - 2 11



Perhaps the most difficult single jurisdictional fact to be
established under Article 3a with respect to offenses committed
overseas, is that the offense is not punishable by a civil court.
If the offense can be punished by any civil court of the United
States, any of its States, Territories, District of Columbia, a
court-martial lacks jurisdiction.

Many offenses against Federal law have no territorial limita-
tion. You will find a discussion of such offenses in paragraph
213c under the Crimes and Offenses Not Capital Clause of Article
134, In general it may be said that offenses directly injurious to
the operation of Government, such as various frauds against the
Government, counterfelting, treason, etc., are punishable by a
Federal court without regard to where committed. See U. S. v.
Bowman, 260 U. S. 9L, in which it was held that a U. S, District
Court had jurisdiction over an alleged conspiracy to defraud the
United States which took place in the city (not the harbor) of
Rio de Janeiroc. Then, too, various offenses are applicable in the
Special Maritime and Territorial Jurisdiction of the United States
as defined in 18 USC 7.

Another exception to the general rule is that all persons in
the custody of an armed force serving sentences imposed by courts-—
martial remain subject to military law (Art. 2 (7)). If you compare
this with Article of War 2e you will note that a prisoner with an
executed punitive discharge who is committed to a Federal institution
ceases to be subject to military law.

A third exception involves persons who have obtained their
discharge by fraud (Article 3b). But before the person alleged to
have obtained his discharge by fraud may be tried for an offense
comnitted prior to his fraudulent discharge under this exception,
he must be tried and convicted of a violation of Article 83(2).
Therefore, the code requires two trials in such a case.

The fourth exception to the general rule involves deserters who
have obtained a discharge after a fraudulent enlistment (Article 33).

The fifth exception stated in the Manual is a somewhat detailed
discussion of the proposition that uninterrupted status as a person
subject to military law in one capacity or another does not terminate
jurisdiction. One reason for this elaboration over the 1949 text was
the tendency of some lawyers to read into the Herschberg case a
proposition which was not before the Supreme Court. In the Hirschberg
case there was a definite, although brief, hiatus. The examples in
the text are cases where there is no hiatus but merely a change in
particular status within the general status of being a person subject
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to military law. The case of persons discharged for the conveni-
ence of the Government for the purpose of reenlisting and of persons
going from the status of being members of the armed force to that
of persons accompanying the armed force without the territorial
jurisdiction of the United States were distinguished from the
Herschberg case by the Army Board of Review and by the Judicial
Council in CM 337089, Aikins; Seevers, 5 BRJC 311.

I would also like to speak briefly about the jurisdiction of
courts-martial upon a new trial under Article 72 or Section 12.
A person who petitions for a new trial after jurisdiction has other-
wise terminated voluntarily submits himself to the jurisdiction of
a court-martial in accordance with an act of Congress. If after a
court-martial has been ordered, the petitioner should change his
mind and decide that he does not wish to stand trial, he may never-
theless be picked up by military authorities and held for trial as
though he were a person subject to military law under Article 2,

Bffect of voluntary absence from trial.--The comparable

paragraph of MZM 1949 stated that escape after arraignment would

not divest the court of jurisdiction. This language caused some
difficulty in cases where the accused was absent-without authority
from trial although not under circumstances amounting to escape.

In Sp CM 1213, Hollings, 5 BR-JC L6E the accused went absent without
leave after "arraignment. An overly narrow construction of the word
"escape" would have resulted in an absurd situation. The Board of
Review construed paragraph 10, MCM 1949, consistently with Rule 43
of the Federal rules of criminal procedure which provides in part:

% % % in prosecution for offense not punishable
by death, the defendant's voluntary absence after the
trial has been commenced in his presence shall not
prevent continuing the trial to and including the
return of the verdict,"

It is to be noted that Rule 43 does not permit the trial to continue
in the absence of the accused in a capital case. In military prac-
tice, however, no such distinction between capital and non-capital
cases has been made. Winthrop in a note on page 393 cites the trial
by military commission of H. H. Dodd in Indiana in 186L4:

"Upon trial by military commission of Dodd and
others in Indiana, 1864, the court, in the absence of
Dodd who had escaped, sentenced him to death and its
action was duly approved by the reviewing authority."

The new portion of the text dealing with thig subject is patterned

after Rule L3 except that no distinction is made between capital and
non-capital cases.
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- Article 21 which save the concurrent jurisdiction of the war courts

Exclusive and non-exclusive jurisdiction.--In the first
subparagraph it is stated that courts-martial have exclusive
jurisdiction of purely military offenses. By purely military
offenses are meant those offenses which are not generally
denounced by a civil system of justice. They are such offenses
as absence without leave, desertion, disrespect towards officers, |
willful disobedience of officers, and similar offenses of a i
military character. 4An offense is not "purely military' merely
because it happens to be denounced in one of the punitive articles;
With respect to offenses of a civil nature, courts-martial and
civil tribunals, both State and Federal, have concurrent jurisdic=
tion., -As a matter of comity the jurisdiction which first attaches
in any case is, generally, entitled to proceed. '

The thlrd subparagraph is identical to the comparable discussi
in paragraph 11, MCM 1949. It is based upon the rule of Inter-
national Law stated by Chief Justice Marshall in Schooner Exchange
v. McFadden, 7 Cranch 116 and Chung Chi Chiung v. The King /19397_
A. C. 160/. It is to be noted that although a visiting sovereign .
has the right to exercise exclusive jurisdiction over his troops I}
who are by consent in a foreign country, the visiting sovereign maj
waive this right either expressly or by failing to assert it.

In the fourth subparagraph there is restated the proﬁisions é

military commissions and provost courts—--with courts-martial. :
Articles 104, "Aiding the Enemy," and 106, "Spies," are the only ]
articles in which the express provision for concurrent Jurlsdlctlm
is made. Nevertheless, it does not follow that military commlssio
cannot try persons subject to military law for other offenses l
denounced by the code if such offenses are also violations of the:
Jaw of war or in the case of civilians subject to the code, for
violations of the criminal law of occupied territory. In CM 3370&
Aikins, Seevers, 5 BR-JC 311, the Army Judicial Council 1nd1catedf
that soldiers may be tried by military commissions under the law of
war for violations of the laws of war., In connection with the con
current jurisdiction of military commissions, the testimony of 4
General Enoch Crowder, Judge Advocate General of the Army, with
respect to Article of MWar 15 (which is identical to Article 21 of 3
the code) is significant. In 1915 he said: i

"Article 15 is new. We have included in Articie 2
as subject to military law a number of persons who are
also subject to trial by military commissions /_ersons
accompanylng the Armies in the f1e1d7 A military com-
mission is our common law war court. It has no statutory
existence, though it is recognized by statute law. As
long as the articles embodied them in the designation
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Tpersons subject to military law' and provided that they
might be tried by courts-martial, I was afraid that, having
made a special provision for their trial by court-martial
(Arts. 12, 13, 1Lh), it might be held that the provision
operated to exclude trials by military commission and other
war courts; so the new article was introduced i i % It
Just saves the war courts the jurisdiction they now have
and makes concurrent a jurisdiction with court-martial, so
that the military commander in the field in time of war
will be at liberty to employ either form of court that
happens to be convenient i # #" (House Report 130, 6lth
Congress, lst Session, page LO)

It is to be noted that a mulltary commission does not have
jurisdiction of a purely military offense (CM 318380, Yabusaki,
67 BR 265).

Reciprocal jurisdiction.--Under Article 17, and subject to a
regulation of the Pregident, each armed service has jurisdiction
over all persons subject to the code. The President'!s regulations
are found in paragraph 13. The general policy is that reciprocal
jurisdiction should be exercised only when the accused cannot be
turned over to his own armed force without manifest injury to the
service. Subject to this general policy, reciprocal jurisdiction
may be exercised as follows:

(1) By a commander of a joint command or joint task force
who has been expressly authorized by the President or
by the Secretary of Defense to try members of other
services.

(2) Such a commander of a joint command may in turn author-
ize commanders of subordinate joint task forces to
convene special and summary courts-martial cases with
respect to members of other armed forces under their
respective command under such regulations as the
superior commander may prescribe. The superior may
limit the kinds and types of cases which may be tried
under subordinate reciprocal jurisdiction. In view
of the superior commander's familiarity with the
status of discipline and morale of his joint command,
he will be in the best position to determine to what
extent such reciprocal jurisdiction should be exercised.

Note that any restriction on the exercise of jurisdiction by one
~armed force over the personnel of another armed force pertains only
to military personnel. (Civilians subject to the code under Article
2 (10), (11), and (12) are not "members" of an armed force and may
be tried by any armed force irrespective of which force they may be
accompanying or serving.
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of the accused's own service. This policy is applicable to members

Joint or common trials involving members of different armed
forces are discouraged. In paragraph hg it is provided that at
least a majority of the members of the court should be members of
the accused's own service. It would be a difficult mathematical 7
feat to provide a majority of members of the armed services of each
accused in a joint or common trial where the accused are members of
different services.

Composgition of courts-martial for reciprocal jurisdiction.--In {
paragraph Lig are stated the rules for the composition of courts- 3
martial for the exercise of recripocal jurisdiction.

The first rule of-policy is that members of courts-martial
should be members of the accused's own service. When reciprocal
jurisdiction is exercised, the conveming authority should exhaust :
all reasonable means for securing as members of the court personnel

of courts-martial only, not to counsel or to the law officer. é

If, for any sound reason, it is impossible to convene a court, 2
all of whose members are members of the accused's service, at least |
a majority of the members should be members of the accused's armed ;
force unless exigent circumstances render it impracticable to obtaln
such members without manifest injury to the service. i

In order to implement the policy of hg(l), commanders of joint %
commands and joint task forces who may exercise reciprocal juris- = ||
diction may appoint as members of courts-martial any members of
their command who are members of the accused's armed force. This
subparagraph also provides that when reciprocal jurisdiction is
exercised by a subordinate commander the superior commander should
make available to such subordinates members of the accused's armed
force in order that the court may be constituted in accordance with
the policy stated in lLg(l). 4

In extremely rare cases it may be necessary to constitute mixed:
courts for cases other than those in which the exercise of re01procaT
jurisdiction is involved. Such a situvation might arise from the 5
absence of eligible persons within the command in which the court is:
convened. For example there might be an absence of eligible enllsted
men within the command, although enlisted men of ancther armed force?
mey be reasonably available, or it might be necessary to borrow a
law officer or counsel for the trial of the case.

.b
4
i

In such cases, the mutual concurrence of the Secretaries of th@ﬁ
‘Departments concerned is required before members of other armed ]
forces may be borrowed for court-martial duty. This does not requlﬂ
specific authority for each case. A general authority covering the: 5
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particular local situation will be sufficient. When the Secretaries
have agreed to permit such a borrowing of personnel, the appointment
of personnel for the trial of cases is to be made from members made
available for this purpose by their omn commanding officers.

Jurisdiction of general courts-martial.--a. Persons and
offenses.-~General courts-martial are the only types of courts-
martial which have jurisdiction as to persons and offenses other
than those specifically provided by the Uniform Code of Military
Justice. As stated before they have concurrent jurisdiction with
military tribunals to try any person who by the law of war is sub-
Ject to trial by military tribunals. Under the law of war they
have jurisdiction to try two classes of cases:

(1) Violations of the law of war. This included
not only war crimes as that term has been
defined and limited to crimes committed against
citizens of another state, enemy or neutral,
while there are subsisting in the field, forces
capable of ejecting the occupant or belligerent,
but it also includes offenses against the
civilian population of an area under hostile
occupation after unconditional surrender. See
CM 337089, Aikins, Seevers. Under this clause
there is no question that members of our armed
forces may be tried for violations of the law
of war, either by military tribunals or general
courts-martial.

(2) The other classes of cases are "erimes and
of fenses against the law of territory occupied
as an incident of war or belligerency whenever
the local civilian authority is superseded in
whole or in part by the military authority of
the occupying power." With respect to this
type of jurisdiction the 1949 Manual apparently
contemplated only occupied enemy territory.
This was, perhaps, too restrictive because
under the law of war a belligerent may establish
military govermment in neutral territory which
becomes a battleground as well as in the terri-
tory of a friendly ally under similar circum- .
stances. The United States Manual of Civil
Affairs, Military Government, FM 27-5, OPNAV
S50E-3 recognizes that military govermment and
occupation is not limited to enemy territory
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and further that such occupation is governed by the
rules of international law and the established cus-
toms of war.

The text provides for concurrent jurisdiction of general
courts-martial with respect to offenses against the law of
territory occupied as an incident of war or belligerency. The
distinction between war and belligerency is made to provide for
application of the principles of this paragraph to occupation
incidental to undeclared war, rebellion wherein the rebels are
recognized as belligerents, occupation after unconditional
surrender (although not an incident of belligerency, hostile
occupation remains an incident of war), and formal military
hostilities.

The scope of this paragraph does not include occupation
pursuant to a peacetime agreement or other peaceful occupation
since the law of war is not involved in such cases.

Punishments.--Article 18 provides that when a general court-
martial tries a person pursuvant to the law of war, it may adjudge
any punishment permitted by the law of war. Some of the limitations
on punishments prescribod by the Geneva Convention of 27 July 1929
are listed as notes under Article 18 in appendix 2. If the 12 August
1949 Convention is ratified, it will replace the conventions listed
in the notes. It is contemplated that appropriate articles of the
new convention will be included in the Cumulative Pocket Supplement.

- Jurisdiction of special courts-martial.--a. Persons and
of fenses.~~Special courts-martial have jurisdiction over all persons
subject to military law for non-capital offenses. They also have
jurisdiction for capital offenses under certain circumstances. With
respect to Jjurisdiction over capital offenses, the general rule is
that an officer exercising general court-martial jurisdiction may
cause a capital offense except one for which a mandatory sentence
beyond the jurisdiction of a special court-martial to adjudge to be
tried by a special court-martial. The Secretary of a Department
may modify this rule. It is not now contemplated that the Army or
the Air Force will relax it, bubt the Navy and the Coast Guard will
probably authorize officers exercising special court-martial juris-:
diction to refer capital offenses except those in violation of
Articles 106 and 118(1), (hl, to a special court-martial without .
obtaining the consent of the officer exercising general court-marti
jurisdiction. This rule may be adopted by the Navy and the Coast 1
Guard because ships at sea might not have any convenient method of ;
referring such matters to the officer exercising general court- ;
martial jurisdiction.
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This paragraph enumerates the offenses which are capital at
all times, and those which are capitel in time of war only. To
constitute "time of war® it is not necessary that there be a formal
declaration . War may be formally declared or it may consist of
subsisting hostilities between two or more nations or subdivisions
of nations, either general, or limited as to area, places, and
things. See The Eliza, Bas v. Tingey, 4 Dallas 37, 1 L. Ed. 731;
Prize cases,67 U. S. 655; Hamilton v. McClaughery, 136 F. 445,

The mere fact that an article of the code makes an offense
punishable by death does not necessarily mean that it is a capital
offense within the meaning of Article 19.

(1) It is not capital if the maximum punishment
authorized by the President is less than death;
or

(2) If, for the purpose of making a deposition
admissible, an officer competent to refer a
capital case to trial declares it to be non-
capital pursuant to Article 49; or

(3) If, on a rehearing or new trial, a sentence
less than death had been adjudged at the
prior hearing or trial.

15b Punishments.~-One of the matters to be noted with respect to
T the punitive power of a special court-mertial is that it may not
adjudge forfeitures in excess of two-thirds pay per month for six
months. Therefore, even if a bad conduct discharge is adjudged
by & special court-martial, the maximum forfeiture which may be
adjudged is two-thirds pay per month for six months.

16 Jurisdiction of summary courts-martial.--Persons, and
offenses. -Jith respect,to‘%he Jjurisdiction of summary courts-
martial as to persons and offenses the code provides one
substantial change insofar as the Army and Air Force are con-
corned. Under Article 20 every person subject to trial by
summary courts-martial mey object to such trial and demand
trial by a higher court with one exception. This exception
is that persons who have refused punishment under Article 15
may be tried by summary court-martial even if they object. It
is also to be noted that paragraph 16a extends the principles
of paragraph 1l5a(2) and (3) with respect to what is a capital
offense to the jurisdiction of summary courts-martial.

1§E Punishments.-=-The power to adjudge a rsduction to an inter-
nmediate grade is new to the Army and Air Force. It is to be noted
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that a summary court-martial may not adjudge reduction in a case
of a noncommissioned of ficer or petty officer above the Lth pay
grade except to the next inferior grade, nor may it adjudge con-
finement or hard labor without confinement in a case of such a
noncommnissioned of ficer because such a sentence would automati-
cally result in a reduction to the lowest grade.
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Conference No. 2
APPOINTMENT, PERSONNEL OF COURTS-MARTIAL

Conducted by
“MAJOR ROGER M. CURRIER

References: Paragraphs 3, La through £, 6, 7, 36~51
and appendix l

Clasgsification of courts-martial.--All the services now have
three types of courts-martial classified as general courts-martial,
consisting of a law officer and at least five members, special
courts-martial consisting of at least three members, and summary
courts-martial consisting of one officer. Two of these terms are
new to the Navy and Coast Guard--the special court replacing the
former summary court of those services and the summary court taking
the place of the deck court.

Composition.--This paragraph sets forth the provisions of
Article g; as to who may be appointed and serve as members of

courts. Generally this includes any person on active duty with
an armed force as defined in the paragraph. As the word “with"
instead of the word "in" was used in the article, personnel of
the Coast and Geodetic Survey and Public Health Service may be
included as eligible for appointment to courts-martial when
asgigned to and serving with an armed, forece. This 1s in accord
with Navy practice (NC & B, par. 347).

Although no distinction is made among various classes of
armed forces members, the next subparagraph points out certain
disqualifications of such members. Availability of other persons
may be restricted by departmental regulations. For example, in
the Armmy, AR.60-5 restriets the appointment of chaplains. This
is not the case in the Navy. :

In the case of enlisted men, even if requested by an accused,
they may not serve if they are members of the same unit as the
accused. Since a definition of the word "unit" involves jurisdic-
tional matter, departmental definitions were included in the text,
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The subparagraph on rank of members follows generally MCM,
1949, as modified by Article 25. Following certain-Navy practices,
the paragraph includes a direction that the senior member of a
general or special court should be an officer with the rank of
lieutenant of the Navy or Coast CGuard or captain of the Army, Air
Force, or Marine Corps. This provision also avoids a possibility
of courts being composed entirely of warrant officers or enlisted
persons. Another policy is announced--that a summary court should
be an officer with the rank of captain in the Army, Air Force, or
Marine Corps or lieutenant in the Navy or Coast Guard. Thus the
former Army policy of appointing field grade officers as summary
courts is changed to conform to present Navy policy. The other
change from MCM, 1949, as required by the code is a provision for
proceeding to trial without enlisted persons if they are not avail-
able and cannot be made available without injury to the service.

An example of this is where a court appointed on board a Navy ship
at sea could not possibly have enlisted men as members because under
the Navy definition of "unit", all enlisted persons aboard the ship
are members of the same unit. When such a case arises the convening
authority must attach a detailed written statement concerning the
unavailability of enlisted persons and attach the statement to the
record of trial. The strong legislative intent underlying this
requirement is contained in the House Hearings in which Mr. Larkin
stated:

"Now we intend that that be part of the legislative
history as instructions to commanders and the people that
write the manual that it would only be in the most excep-
tional type of case that they would proceed and it would
only be after the commander writes a statement of the
conditions he has faced which made it impossible for him
to obtain enlisted men and the statement is to go with the
record. So it will not just be arbitrary or capricious ;
convenience of his which he could adopt in order to avoid :
using enlisted men in the event he was the type of commander
who wasn't sympathetic with this provision."

(Hearings on HR 2498, House Armed Services
Committee, pages 1150 - 1151)

The next subparagraph contains a direction that convening
authorities shall appoint members who are qualified for duty by
reason of age, experience, length of service, and temperament. It i

PRTRSENE .

may be noted that a requirement for certain years of service has
been deleted from the code and also the manual. Experienced persons
will always be available in peace time, but in time of war, years of
service requirements tend to difficult administration. Language ha%
been added suggesting that in certain types of special court cases !
a convening authority should give serious consideration to app01nti
a qualified lawyer as a member of the court.
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The statutory requirements for the qualifications of law
officers are recited in the first subparagraph. They are appointed
for general courts only, and must be an officer on active duty, a

‘member of the bar of a Federal court, or the highest court of a

State, and certified as qualified by the appropriate Judge Advocate
General. Relative to such certification, the fact than an officer
is certified as a law member under the articles of war, does not
qualify him to act as a law officer within the purview of Article
26. He must be certified under the uniform code. In the Army,

SR 605-175-10, 27 February 1951, sets forth the procedures to be
followed to obtain such certification. It should be noted that

new qualification forms must be accomplished by all gqualified
officers except officers of the Judge Advocate General's Corps.
Disqualifications are next stated. The person cannot be the
accuser, a witness for the prosecution, or the investigating
officer or counsel in the same case. In this connection an officer
who has served as a member of a court should not be appointed law
officer of another court involving the same case. Certainly an
officer who has sat as a member of a court,and therefore necessarily
arrived at some conclusion on the facts, should not be appointed to
act in the capacity of a judge in another hearing of the same case.
Having served as law officer in the same case might render an
appointed law officer subject to a challenge for cause. °

This deals with appointment of law officers and members of differ-
ent units of the same armed force. Such appointments to membership of
courts have occurred frequently in the Army. Any convening authority
may appoint members of other commands of the same armed force to courts-
martisl provided a concurrence of the other commander involved 1s
obtained. This concurrence may be oral and need not be shown in the
appointing order. The appearance of a member or law officer from
another command at a session of a court is evidence of the concurrence
of the commander concerned in the aprointment.

. Let us turn now to the appointment of counsel. Paragraph fa
restates the general statutory provisions and disqualifications for
prior participation stated in Art. 27a. A clarifying statement is
added to cover the borderline situations of prior participation of
a member of the prosecution or defense within the meaning of the
statutory disqualification. In at least one recent case the problem
presented was whether an officer who was the appointed defense
counsel of a court to which a case had been referred, but who stated
in open court that he had taken no actual part in the preparation of
the case for trial, was qualified to act as trial judge advocate in
the trial of that case. The case was helc legally sufficient on the
grounds that the officer had not acted for the defense. This view
is supported by Harvey v. Zuppan, 8L Fed. Supp. 57L, a habeas corpus




proceeding wherein it was held that the accused could not complain
because the trial judge advocate upon a rehearing had been nomin-
ally an assistant defense counsel at the former trial, but where he
took no part in the preparation or trial of the former case.

Nevertheless one may presume that an appointed defense counsel
will have performed his duty of beginning the preparation of the
defense at the earliest possible time, or that at least he has
directed an assistant to do this. Consequently, prima facie he
should be presumed to have acted for the defense and if he didn't
the record should show his non action affirmatively. In a recent
application for a new trial, The Judge Advocate General of the Army
granted relief because the allied papers showed that the trial judge
advocate, who had previously been the defense counsel, had in fact
done something as defense counsel although the record was silent on
the subject (Memorandum Opinion, Application for New Trial,

CM 260159, levine).

The first subparagraph restates the statutory requirements for
legal qualifications of trial counsel and defense counsel before a
general court-martial as stated in Article 27(b).

The second subparagraph defines the terms "judge advocate" and
"law specialists" as used in Article 27(b)(1l). The definition of an
army judge advocate is taken from MCM 1949, par. é. It is to be

‘noted that regular officers detailed in the Judge Advocate General's

Corps are not included. Such detailed officers will have to be
members of the bar of an appropriate court in order to qualify.

The Air Force definition is taken from Public Law 775, 80th Congress
and the Air Force preface to MCM 1949. The definition of "law :
specialist" is taken from Article 1(13) of the code. The conclusion
of qualification by virtue of certification by the Judge Advocate
General 1is in accord with the present Army practice for showing the

~qualifications of Law Members. (Appendix 2, MCM 1949) It is to be

noted that the statute authorizes any person who is qualified to
act as counsel, Under certain circumstances, Warrant Officers,
enlisted persons and civilians could be appointed counsel. The Army,

 however, in SR 605-175-10, dealing with certifications of law offi-

cers and trial and defense counsel, has indicated that only officers

t will be certified by the Judge Advocate General.

As to qualifications of counsel of special courts-martial, the
word "officer" instead of "person" has been used in the text,
affirmatively limiting the class of persons to be appointed as
counsel of inferior courts.

Since requirements for legal qualifications of counsel before

special courts-martial exist only when the trial counsel is fully
qualified, it is stated that any officer not otherwise disqualified
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is competent to act as trial counsel or defense counsel of a special
court-martial. The remainder of the first subparagraph states the
statutory provisions for equalization of representation for the
defense (Article 27c).

This paragraph provides for equalization of representation for
the defense in the situation where the conduct of the prosecutlon or
defense devolves upon an assistant.

It is to be noted that Articles 38d and e permit assistants who
are not qualified as required by ‘Article 27 to take an active part
in a trial only under the direction of the trial counsel or the
defense counsel.

In general court-martial cases, therefore, if the conduct of
either side devolves upon an assistant (i.e., when the counsel is
absent) such assistant must be legally qualified.

In a special court-martial, if the officer conducting the
prosecution is not a lawyer, there is no need that the of ficer con-
ducting the defense be one. In such a case he is qualified as
required by Article 27 and may act under Article 38(e). But if the
officer conducting the prosecution is a lawyer whether he be the
trial counsel or an assistant, then whoever conducts the defense as
a regularly app01nted member of the defense must be similarly
qualified. This is now jurisdictional and is not subject to waiver——
although, of course, the accused can excuse the personnel of the
defense,

Appointment of reporters and interpreters.--The appointment of
these persons is vested in the convening authority instead of the
president of the court. This matter was suggested in the Congressional
Committee Hearings on the code because the convening authority would
have more authority to obtain qualified personnel. Although he cannot
delegate his appointing authority as to other personnel of the court
he may delegate it in the case of reporters and interpreters. Of
course reporters are necessary on general courts-martial, but their
appointment for special and summary courts may be restricted by
departmental regulations. In the Army, regulations in the SR 22 series
are now in process which will restrict the use of reporters to cases
in which under the charges a bad conduct discharge may be adjudged.

Paragraph 36 sets forth the manner of effecting appointments.
A court-martial is created by an appointing order issued by a con-
venlng authority. The appointing order, formerly called a precept
in the Navy, designates the kind of court, place and time of original
meeting, and enumerates the personnel of the court. Personnel who

- are required to have special qualifications must have these qualifi-

cations stated in the appointing order. Inasmuch as the convening
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authority is now the person who appoints reporters and interpreters
an authorizing clause relative to such personnel should not be con-
tained in the order.

A new provision detailing the action to be taken to provide .
enlisted personnel for a court is incorporated in subparagraph (2).

The next paragraph deals with changes in personnel of courts
after appointment. This was placed within the discretion of the
convening authority tc fill in the gap left in Article 29. The con-:
vening authority may detail members in lieu of or in addition to
original members or he may change the law officer or counsel.

Effecting changes.--Here is implemented the manner in which
changes may be made such as by message, despatch, or oral order
confirmed later by written orders. The text also contains words
of caution regarding the number of amending orders.

Relative to the relationship between convening authority and
members of courts this paragraph serves to clarify the position of
the convening authority with respect to Articles 37 and 98. He may :
not, directly or indirectly, give instruction to or unlawfully E
influence any court as to future action. He may, however, give any
court appointed by him general instructions as to the state of
discipline in the command, duties of personnel of the court, and
other legal matters. This should be done through his staff judge
advocate or legal officer.

We now turn to parts of Chapter IX dealing with duties of the
appointed personnel. These paragraphs’ generally are amplifications
of their counterparts in the 1949 Manual. Because of the new pro-
visions for law officers, paragraph LO is more definitive of the
duties of senior members of courts-martial. The senior member
appointed to the court or the senior officer presiding over the court
during the conduct of a case of course is the president. He is
charged with the usual historic duties of setting the time and place
of trial, prescribing the uniform, preserving order, handling adjourn:
ments, and administering oaths to counsel. He presides over closed
sessions of the court and speaks for the court in requesting instruc-:
tions of the law officer and announcing findings and sentences.
Certain of these duties necessarily are carried out in conjunction
with or after consulbation with the law officer. For example, a
recess or an adjournment might be an interlocutory question which ;
must be decided by the law officer. The president of a special court;
martial has additional duties which devolve upon him because of the °
absence of any law officer. He assumes the duties similar to those
of a law officer of a general court such as ruling upon all inter-
locutory questions which, of course, are subject to objection by any |
member of the court and instructing the court as to elements of ;
offenses, presumption of innocence, reasonable doubt, and burden of
proof. Finally the senior officer present at the trial of any case :
authenticates the record of that case as president. 1
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43

Members of courts have duties similar in nature to the duty
of a juror in a civil court., ZEach member has an equal voice and
vote upon deliberations and has a legal and military duty to
arrive at a decision on findings or on sentences and generally
to discharge any duty required under his oath. The subparagraphs
dealing with absence and new members are restatements of parts
of NC&B and MCM, 1949,

Coungel .——Paragraph 42 provides generally for conduct of
counsel. Appropriate portions of the canons of ethics of the
American Bar Association, some of which are set out in Naval
Courts and Boards, are included. The paragraph sets up standards
for a military bar.

Suspengion of coungel.~-Under certain circumstances wrongful
acts of counsel may constitute grounds for suspension from

practice before military courts. Care has been taken to obviate
suspensions which might arise from personal dislikes or mistaken
zealousness of convening or other authorities. A suspension
cannot be effected except by the Judge Advocate General of the
armed force concerned. Provision is made for departmental regula-~
tlons as to how this may be effected. It may be noted that such
regulations are required to contain rules defining disqualifying
misconduct and the procedures relating to a suspension which
procedures must include notice and opportunity to be heard as to
the affected person. The Army regulation on the subject is SR 22-
130-5, 26 March 1951, which is a new regula tion under the military
Justice serlies. It contains definitions of misconrnduct, grouads
for suspension, and outlines action to be taken. This includes &
hearing by & board composed of lawyer officers who, &fter giving
notice and opportunity to be heard to the counsel in question,
report their findings and recommendations to the convening author-
ity. 1If the convening authority decides that suspension is
warranted he forwards the proceedings of the board with his action
thereon to the Judge Advocate General who takes appropriate action.
The regulation does not prohibit relief from courts-martial as '
distinguished from suspension in appropriate cases. It should be
noted that suspension proceedings are spplicable only to persons
qualified in the sense of Article 27 and individual counsel
selected or provided by an accused. Thus in certain cases, civil-
ian counsel may be subject to suspension. Suspension is a bar to
practice in military courts.

.-=-The paragraphs dealing with such

Duties of trial counsel
duties are taken from MCM, 1949, and expanded. We are all
familiar with such duties-~preparation of the case,
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checking the file, determining the eligibility of all persoms
concerned to serve, assisting the defense in procuring wit-.
nesses, serving the accused~-~in other words, conducting the
trial as any lawyer properly should.

L5 ' The same is true, of course, as to the assistant trial
counssl who carries out all orders of the trial counsel and
acts as such when the duty devolves upon him.

L6 Defense Counsel.--These provisions also have been taken
from former manuals and are familiar,

L8 This peragraph also is taken substantially from MCHM 19L9.

S Individual counsel does not have to be quelified in the sense
of Article 27 but if he is a military person he must be avail~
able for such duty. Rules for the determination as to awail=-
ability are set forth. The duties of any counsel for the
defense parallel closely the duties of any lawyer to his.client
and the matters set out in  the menual are similar to those in
previous service manuals. Certain things have been added,
however, such as drafting e clemency petition or an appellate
brief.

In addition, there is a subparagraph dealing with the
counsel for the accused advising the accused of his appellate
rightse This is quite important as there is a time limitation
of ten days from the judgment of the court in which the accused
may requessc appellate counsel. Defense counsel therefore
should, after a finding of guilty, advise the accused in eppro-
priate cases that he has a right to counsel before the board
of review and also under certain conditions may have a right
of appeal to the Court of Military Appeals. A proper request,
conditioned upon, of course, whether the case is one subject
%o appellate review, should be obtained in writing and for-
warded to the convening authorlty for attachment to the record
of trial.

One other point relative to counsel for the accused=-
V although he may exemine the record of trial, it is not necessary
for him to do so prior to authentication nor is it necessary
for him to sign the record.

L9, Reporters, Interpreters, Guards, Clefks and Orderlies.--
50, These paragraphs are similar to those contained in MCM 1949,
51 = with implementation relative to numbers of copies of records

to be prepared. Joint Army-Air Force regulations AR 35-3920,
ATR 173-90, 11 Januvary 1950, contain provisions for the com=-
peonsation of reporters and interpreters. The army special
rezulations mentioned befors relative to limitation on
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appointment of reporters also contain a provision for attend=-
ance of clerical personnel to assist in the proceedings of
any courte

Appendix l; sets forth the forms to be used in appointing
orders, and appropriate notes for guidance in preparation.
These forms will be used by each service subject to the various
service regulations or customs pertaining to written orders.
For example, in the Navy the precept--now called "appointing
order of the convening authority"--was always signed personally
by the convening suthority whereas, in Army and Air Force
orders, the aeppointing order usually was authenticated by a
chief of staff, adjutant general, or adjutant, for the commend-
ing officer. No prohibition as to how the order is thus promul-
gated is set forth. It is desirable, however, that those
portions of the orders stating qualifications of lew officers,
counsel, and setting forth unit designations of enlisted
members, be followed meticulously. .
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Conference No, 3

APPREHENSION AND RESTRAINT

Conducted by
MAJOR WILLIAM H., CONLEY

References: Chapter V, Parsgraphs 17-23
Articles 7-14, 57, 96-98

The material of Chapter V, "Apprehension end Restraint," is
predicated primarily upon the provisions of Articles 7 through 14 of
the Uniform Code of Military Justice.

Both Chapter VII, Naval Justice, and Chapter V, Manusl for
Courts-lMartiel, are captioned "Arrest and Confinement." In this
respect, Mr. Larkin, Genersl Counsel for the Secretary of Defense,
in his testimony before the House Subcommittee, stated with regard to
Article 7: '

"In our study of the Articles of War and the Articles
for the Government of the Navy we found a certain duality
of meaning in the words 'arrest,'! 'restraint,' 'confine-
ment,' * * * and we adopted this scheme to clarify the
definitions of those words * * ™

"Section (c) specifically is borrowed from subdivision
(c) of article of war 68. 3But it is just a general
simplification."

Paragreph 17, "Scope," emphasizes that the discussion of appre-
hension and resiraint deals primarily with the apprehension and
restraint of persons subject to the code in connection with trisl by
court-nartial and desls only incidentally, if at all, with the
apprehension and restraint of persons for other purposes, types of
which are set out as examples in the latter portion of the paragraph.

Paragreph 18g contains the definitions, as prescribed by the
indicated articles of the code, of "gpprehension," "arrest,!" and
"confinement."

With reference to the definition of apprehension, the cross-

reference "1744" perteins to the definitlon of "custody" as contained -

in the discussion of "Escape from custody" in paragruph 1744 wherein
it is provided that:

30

o AMBMRR L . i

[T



"Custody is that restraint of free locomotion which
is imposed by lawful spprehension. The restraint may
be corporeal and forcible or, once there has been a
submission to apprehension or a forcible teking into
custody, it may conslst of control exercised in the
presence of the prisoner by official acts or orders."

Article 7 must be read in conjunction with Articles 8 through
14 which codify the general provislons concerning apprehension and
restraint of persons subject to the code. In this respect, para-
greph 18b, "Basic considerations," contains some salient provisions
of the code which place certain limitations on the free use of
discretion in the exercise of apprehension and restraint activities.

Paregraph 18b(1) provides that a person subject to the code and
accused of an offense against the code may be ordered into arrest or
confinement as circumstances may require. It is to be noted that in
the first sentence of this subparagreph the words of Article 10,

"a person charged with an offense," have b:sen changed in the manual
to "a person accused of an offense." This chenge was made to elim-
inate the possibility of confusing the Y"accusation'" with the "formal
charges." In this respect, the Hearings before the Houre Subcom-
mittee, page 908, read as follows:

"Mr. Brooks. Then your interpretation of the word there
in the first line of that section ‘charged' is that it does
not really mean formel charges.

"Mr. Larkin. That is right.
"Mr. Brooks. It means suspected-—
"Mr. Smart. That is what I would say."

The second and third sentences conform to current practices and
tend to explain the provision that confinement should not always be
resorted to in cases involving offenses ordinarily tried by summary
courts-martial. Concerning the sentence that, "No restraint need be
imposed in cases involving minor offenses,! paragreph 128b, "Minor
offenses," provides:

"Whether aen offense may be considered 'minor' depends

upon its nature, the time and place of ite commission,

and the person committing it. Generally speaking the term

includes misconduct not involving moral turpitude or any

greater degree of criminality than is involved in the

average offense tried by summary court-martial."
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With reference to the provisions of paragreph 18b(2), which
prohibits the placing of members of the armed forces of the United
States in confinement in immediate association with enemy prisoners
or other forelgn nationals not members of the armed forces of the
United States, the commentary to Article 12 provides that:

"AW 16 could be interpreted to prohibit the confine-
ment of members of the armed forces in a brig or building
which contalns prisoners of war. Such construction would
prohibit putting naval personnel in the brig of a ship if
the brig contained prisoners from an enemy vessel., This
article is intended to permit confinement in the same
guard house or brig, but would require segregation."

Fuither in this respect, Mr. Larkin in his testimony
stated:

Mie thought we kept the sense of the present law but
made it a litile more flexible by saying 'in immediate
association' which in effect would mean you could keep
them in the seme jall by at least segregating them in
different cells.

ik % * We have deleted, if you will notice, 'outside
the ccntinental limits' and made it apply every place,
but prohitit incarceration in close association but not
with because 'with' has the connotation that you could not
keep them in the same prison and there may be only one.

"r. Anderson. Mr, Chairman, is there any place in
the code that expresses prohibition ageinst confining our
men in forelgn jails?

Mdr. Larkin. No; but this one prevents them from being
confined with eneny prisoners of war or foreign nationals
not members in the same cell." '

Article 1Z, which is based primarily on Article of War 16, pro-
vides that, "Subject to the provisions of Article 57, no person,
while being held for trlal or the results of trial, shall be
subjected to punishment or penalty other than arrest or confinement
upon the charges pending agsinst him, nor shall the arrest or
confinement imposed upon him be any more rigorous then the circum-~
stances require to insure hls presence, but he may be subJected to
punislment during such period for minor infractions of discipline."

The reference therein to Article 57 is intended to clarify the
relation of Article 13 to the effective date of sentences. In
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pgragraph 18b(3) en attempt was made to spell out, for further

clarity, the provisions of Articles 13 and 57 as they relate to the
- prohibitlion against punishment or penalty, what restraint is author-
jzed, and the fact that forfeltures become effective on and after
the dete of approval by the convening authority of a sentence to
confinement not suspended and forfeitures. 1In this respect, the
commentary to Article 13 provides:

"AW 16 has been interpreted to prohibit the enforce-
ment of any sentence until after final approval even
though the accused is in confinement after the sentence
is adjudged. It is felt that a person who has been
sentenced by a court-martiel and is in confinement which
counts against the sentence should not draw full pay for
the period between the date of sentence and the date of
final epproval.!

The provision in Article 13 as to the rigor of restraint, that
is, that the arrest or confinement imposed shall not be any more
rigorous than the circumstances require to insure his presence, 1s
derived from present practices of all the Services.

Article 13 specifically provides that a person being held for
trial or the results of trial may be punished for certain offenses
not warranting trial by court-martial. The provisions of that
article have been paraphrased in 18b(3) to emphasize that punishment
is suthorized for infractions of the disciplinary rules of the con-
finement facility concerned. Such rules, including the authorized
punishments, are 10 be set out in departmental regulations rather
than in this manual. Such punishments may include reprimand or
warning, extra duty, deprivation of privileges, reduction in conduct
grade, segregatlon on regular or restricted diet, and loss of good
conduct time. '

It will be noted that the provision of the manual pertaining to
the facilities, accommodations, treatment, and training to be
accorded prisoners being held for trial or the results of trial is
to be implemented in pertinent regulations. This provision was pur-
posely designed to afford the authorities charged with the administra-
tion of confinement facilities the opportunity to prescribe, within
their judgment, the necessary rules subject, of course, to the
prohibition against the imposition of unamthorized punishment or
penalties. In this respect, Department of the Army Bulletin %1, 16
January 1951, contains the Uniform Policiss and Procedures Affecting
Military Prisoners, approved by the Personnel Policy Board,
Departuent of Defense, which become effective 31 May 1951.
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The provision concerning forfeiture of pay and allowances is
based on paragraph 19g, Manual for Courts-Martial, 1949, as modified
by Article 57. It 1s to be noted that this provision is a restate-
ment of the basic provisions of Article 13. Consideration was given
to the effect on Article 13 of Article 57b which provides that any
period of confinement included in a sentence shall begin to run from
the date adjudged. It was determined that Article 57b did not
abolish the guarantees of Article 13 once a sentence of confinement ¢
was adjudged and further that to impose, prior to the order of execu- *
tlon, upon an accused any punishment other than confinement, plus
forfeitures after approval, would violate Article 13. It was
determined that Article 57b merely enunciates the practice now pre-
scribed by regulatlons, that is, the relating back to the date of
sentence as the time when credit for confinement starts. 3By such an
interpretation both Articles 13 and 57b may be given full force and
effect. To interpret Article 57b as modifying the treatment to be
accorded to prisoners sentenced to confinement, after adjudgment
thereof, would not give Article 13 its full force and effect. Thus
the pay a prisoner awalting trial or the results of trial accrues
and may be paid, prior to the approval of the serntence, as he may
direct. However, although pay which has accrued may not be for-
feited, there is no requirement that an accused be permitted to have
such funds in his personal possession during such periods of
confinement.

In prescribing the suthority to apprehend, Article 7b provides:

"Any person euthorized under regulations governing
the armed forces to apprehend persons subject to this
code or to trial thereunder may do 0 upon reasonable
bellef that an offense has been commltted and that the
person apprehended committed it."

Paragraph 19, "Apprehension," spells out the presidential reguls-
tions, authorlzed by Article 7b, concerning persons empowered to
spprehend. The authority of noncommissioned officers of the Army and
the Air Force to apprehend offenders has been broadened to correspond
to that of petty officers of the Navy. Further, the authority of
personnel in the execution of air or military police or shore patrol
dutles, and such other persons who are properly designated to perform
guard or police dutles, is spelled out within the spirit of Article 7h
the commentary to which provides in part:

"Subdivisions (a) and (b) are new and relate id
particular to military police."

The second subparagraph prescribes the conditions under which
enlisted persons performing police duties should apprehend commissioned
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or warrant officer offenders. In case of such an apprehension,
notice thereof must be given immediately by the epprehender to an
officer to whom he 1s responsible or to an officer of the air
police, military police, or shore patrol.

Paragraph 19b is, in essence, a quotation of Article 7¢. This
provision of the code 1s derived from Article of War 68 but differs
from that article in that it eliminates the power of the apprehend-
ing person to place the offender in "arrest,!" as currently provided
in Article of War 68. Article 7¢ suthorizes the "apprehension® but
not the placing in arrest of the offenders subject to the code who
take part in quarrels, frays, or disorders.

Paragraph 19¢, "Procedural steps to apprehend," provides that
an spprehenslion is effected by clearly notifying the person to be
apprehended that he 1g thereby taken into custody. It has been
inserted as an informative directive and also to conform to compara-
ble instructions in paragraph 204(1) and (2) concerning the
procedural steps to arrest and to confine, The procedure conforms
to the current practice of the Services.

The commentary to Article 9 provides that, "Subdivision (g) is
included to provide for custody of persons apprehended until proper
suthority is notified." The firet sentence of 134, "Securing custody
of alleged offender," is designed to emphasize the varisnce in the
authority to spprehend as contrasted with the authority to arrest or
to confine. The second sentence of this paragraph parsphrases the
provision of Article 9¢ that nothing in the article shall be con-
strued to 1limit the authority of persoans authorized to apprehend
offenders to secure the custody of an alleged offender until proper
anthority may be notified. Although no more force than is necessary
under the circumstances should be used to secure the custody of the
offender, Article 55 specifically anthorizes the use of irons "for
the purpose of safe custody." Paragraph 2lg, as indicated in the
cross reference, prescribes the specific categories of persons who
possess authority to arrest or to confine.

Paragraph 20a, "Status of person in arrest," reasserts that
arrest is moral restraint imposed by competent authority. The third
sentence permlts the various Sérvices to prescribe regulations
incident to the status of "arrest" snd thereby to provide for situa~
tions peculiar to the respective Services. The fourth sentence has
expanted a somewhat compzrable provision of the 1949 Menual so as to
emphasize that the act of unauthorized persons placing an accused on
duty inconsistent with the status of arrest does not terminate the
arrest.
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Paragraph 20b, "Restriction in lieu of arrest,” is derived from é
the 1949 Manual, paragraph 1Sb. ‘When that latter paragraph was pre- g
pared, the supporting memorandum therefor indicated that the paragraph
was inserted to distinguish between arrest and customary sdministra- :
tive restriction, and, further, to obviate sny moot questions which
might arise in connection with the two types of restriction as a
result of the limitatlion involved in arrest, that is, that a person
in arrest will not be required to perform full military duty; also,
that paragraph was inserted as informational matter for officers in
lower echelons to point out the advisability of this form of restric-:
tlon in proper cases. When paragraph 20b was being drafted it was '
determined that, in crder to eliminate the possibility of confusing
restriction of the type here under consideration with the "administra-
tive" restriction properly imposed for training, sanitary, or security
reasons, the term "restriction in lieu of axrest" should be utilized.

It is to be especially noted that a person properly placed in
restriction in lieu of arrest may be required to participate in all
militery duties and activitles of his organization while under such
restriction.

Alr Force and Army personnel will note that, in consonence with
an Air Force opinion (ACM-S 143) dated 5 October 1945, the power to
restrict in lieu of arrest has been lodged in "any officer authorized
to arrest" rather than in "commanding officers" as provided in the
1949 Manuel.

The provisions of 20g, "Confinement prior to trial," consist of
a restatement of the provisions of Article 98, b, and ¢. The final
sentence, which amplifies that porition of Article 10 which provides
that any person subject to the code charged with an offense under the
code shall be ordered 1nto arrest or confinement as circumstences may
require, 1s consistent with current provisions of the 1949 Manuel,
parasgraph 19¢, and N C & B, section 343, concerning confinement ,
deemed necessary in the interest of good order and discipline in view
of the nature of the offense or the character or condition of the
accused.

Parsgreph 204(1), "Procedure for arresting or confining,"
incorporates the present practice of the Services that no person shall
be ordered into arrest or confinement except for probable cause.

Paregraphs 204(2) and (3) prescribe the procedure for effecting
arrest and confinement. The provisions of Article llg and b concern-g
ing the required written statement of the name, grade, and organlzatlw
of the prisoner, the alleged offense, and the report of comnitment
have been spelled out in some detail in paragraphs 204(3) and 20a(5)
According to the testimony given at the Hearings, the purpose of such’
notice is to insure that the commanding officer is "notified as to who
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is belng confined so that he can start the necessary processing of
the whole case.'

With reference to the provision of Article 10 that when any
person subject to the code is placed in arrest or confinement prior
* 0 trial immediate steps shall be taken to inform him of the specifiec
wrong of which he is accused and to try him or to dismiss the charges
and release him, the commentary thereto contains the statement, "The
provision as to notification of the accused is new."

Concerning the term "immediate steps," the testimony provides in
part:

"ir. Larkin. *** That is a directiorn to the author-
ities in charge to go forward. It says 'immediate
steps.! *wx

"The idea was to provide that there be a speedy trial
but not one that is so speedy that the man cannot prepare
his own defense.

"Mr. DeGraffenried. *** And where we use the word
!immediate! here, that is like using !forthwith,! which
means to go ahead. I believe that 1s just about as close
‘as we can get to it.!

Paragraph 32f(1) of the new manual spells out the procedurc for
informing the accused of the charges agsinst him,.

Paragraph 20¢, "Unlawful detention," is a parsphrase of Article
97 which is new.

As provided in paragraph 21g, "Arrest and confinement - Who may
arrest or confine," and in Article 9t and ¢, only a commanding officer
to whose authority the individual is subject may order into errest or
confinement an officer, warrant officer, or cilvilian subject to the
code, but any officer may order an enlisted person into arrest or
confinement. In the case of an officer, warrant officer, or civilian,
the authority may not be delegated, but in the case of an enlisted
person the commanding officer of any command or detachment may
delegate such authority to the warrant officers, petty officers, or
noncommissioned officers of his command. The delegation may be general
in nature, such as by written company orders, but the ordinary pro-
cedure is to delegate the authority to the flrst sergeant, the platoon
sergeants, or the charge-of-quarters.

It is to be noted that with reference to the arrest or confine-
ment of an officer, warrant officer, or civilian, the term "commanding
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officer" refers to a commanding officer of one of the specified cate-
gories, while with reference to the arrest or confinement of enlisted
persons it refers to the commanding officer of any command or detach-~
ment. :

The provisions of parsgraphs 21b and ¢ concerning the authorilty
of the trial counsel and court to restraln an accused are implemented
by paragraph 60, "Attendance and Security of Accused," which provides
in part:

"The convening authority, the ship or station com-
mander, or other rroper officer in whose custody or
command the accused is at the time of trial is respon-
sible for the attendsnce of the accused before the
court. *** Neither the court nor the trial counsel as
such 1s responsitle for, or has any authority in
connection with, the security of a prisoner being
tried, and neither the court nor the trial counsel as
such has any control over the lmposition or nature of
the arrest or other status of restraint of an accused.
However, the court or the trial coansel may makse
recomuendations to the proper authority as to these
matters, The court does have control over the
accused insofar as his personal freedom in its pres-
ence is concerned."

Paragrsph 214, "Responsibility for restraint after trial," pro-
vides that after trial, the trial counsel must promptly notlfy
(443(2))the commanding officer to whose command the place of confine-
ment is subject, who, together with any other commander officially
concerned with the restraint of the accused, is responsible for his
immediate release or the lmposition of further restraint, depending
upon the circumstances.

Paregraph 22, "Duration and termination," implements the basic
provisions of Naval Justice, page 58, end the 1949 Manuel, parsgraph
21, by spelling out just who is the "proper authority" to release an
accused from arrest or confinement. The proper authority to release
the accused from arrest is normally the officer who imposed the
arrest. The proper authority to release from confinement in a mili-
tary confinement facility is the commanding officer to whose command
such facility is subject. Once a prisoner is placed in confinement
he passes beyond the control and power of release of the officer who
initially ordered him confined, unless such officer is the command-
ing officer described above. The provisions of Articles 96 and 98
concerning the unauthorlzed release of a prisoner and unnecessary
deley in the disposition of any case have been inserted in this
paragraph as matter relevant to the general subject.
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Concerning the apprehension of deserters by civiliens, as
presented in paragraph 23, Article 8 1s comparable to Article of
War 106 and to 34 U.S.C, 101l which provide, respectively, Ior

arrests by civil authorities in the case of military end naval per-
sonnel,

Article 14, "Delivery of offenders to civil authorities," is
included in Part II, "Apprehension and restraint," of the code, and

has been referred to in 23¢c as matter pertinent to the general scope
of the chspter.
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Conference No. 4

PREPARATION AND DISPOSITION OF CHARGES

Conducted by
MAJOR KENNETH J., BODSON

References: Chapters VI and VII; appendices 5, 6, and 7

Chapter VI is implemented by eppendix 6 which containe 176
form specifications and a number of additional rules as to the con-
tent and form of specifications.

Defipitions. The definitions adopted in parsgraph 24g are |
consistent with the use of the terms "charges" and "specifications}
in the code. The Army-Alr rule that the charge refers only to the
article of the code the accused is alleged to have violated was f-.ff
adopted because it is similar to Rule 7c, Federal Rules of Criminsl
Procedure, and also because it is less complicated than the Navy
rule that the charge sets forth a descriptive title for the offenﬂ
alleged in the specification. :

Additionpl charges. Although paragreph 241 provides that |
additional charges may be preferred for newly committed offenses of
for newly discovered 0ld offenses, there is no prohibitien against.,,
preferring charges for an offense that was known at the time the
original charges were preferred. A fallure to prefer charges
promptly for a known offense may be a violation of Article 98, but
unless the statute of limltetions has run, trial of the offense
will not be barred dy the delay. 3

Iriel) of additionsl charges. XNo limitation has been placod on
the time when additional charges may be referred for trisl to the ;|
court before which the original charges are pending. As a pra.ctii
matter, additicnal charges should not be referred for trial by thos
same court if the prosecution has rested 1ts case as to the orig ‘,
charges. It would be futile to try additional charges with the
original charges if the sentence has been announced as to the i
original charges as the court cannot reconsider that sentence with
view t0 increasing its severity (76g). .

Offenges arising out of one trapssction. The: rule ageinst nd‘

ing one transactlion the basis for an unreasonable multiplication of_}
charges and the rule agalnst joining serious and minor offenses ar!
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more liberel in some respects than Rule 8a of the Federal Bules of
Criminal Procedure. The Federal joinder rule requires that the
offenses charged be of the same or similar character, or be based on
the seme act or tramsaction, or two or more acts or transactiqns
constituting part of a common scheme or plan. What is desired in
court-martial practice is the application of a reasonable rule. For
exsmple, the accused should not be charged with both a principal
offense and a lesser included offense, However, a single transaction
may be the basis of several offenses if necessary to meet the con-
tingencles of proof. Thus, an accused meay be charged with rape and
with carnal knowledge in viclation of Article 120 if the victim 1is
under the age of sixteen and the expected testimony as to the use of
force is not strong. Although an accused may be found guilty of any
number of specifications, even though they allege offenses arising
out of a single act or omission and do not allege separate offenses

(74p(4)), he may be punighed only for seperate offemses (76a(8)).

Jdoint offenges. In court-mertial prectice, accused may be
charged Jointly with the commission of an offense if the proof shows
they were acting together in pursuance of a common intent. However,
Joint participants may be charged separately or Jeintly. Appendix
6a(8) shows several examples of how joint participants may be charged.
It 1s sometimes better to charge joint participants separately--
especially if there is a probability of a seversnce. Whether charged
Jointly or separately, the charges may be investigated Jointly and,
unless a severance is granted, tried jointly. '

The rules as to the effect of an improper designation of the
punitive article in the charge is substantially the same as Rule 7c¢
of the Federal Rules of Criminal Procedure. It follows the opinion
in Johneor v. Biddle (1926), 12 F. 24 366, which involved charging a
soldier with murder under an improper Article of War.

With respect to the rule that specific offenses ordinarily should
be charged under a specific article rather then as a violation of
Article 134, note that many violations of orders or regulations under
Article 92 would also be unbecoming conduct under Article 133 or
Prejudicial or discrediting conduct under Article 134. The general
rule is that, if aprendix 6 shows the offense to be chargeasble under
Article 134, the offense may be laid under that article even though it
is also a violation of en order or regulation. Otherwise, it ordi-

- narily should be alleged as a violation of ‘Article 92, Although the

article under which such an offense is laid ordinarily is immaterisl,
note that a footnote has been included in the Table of Maximum

‘Punigiments (127¢) providing that the punishment prescribed for a

specific offense will apply even though the offense may be a violation
of an order or a regulation and may have been alleged as a violation
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of Article 92. Thms, wearing an uneutborized uniform is punishable

by one month's confinement and forfeiture of two-thirds of ome
month's pay, whether it is leid under Article 92 or under Article 134,

Drafting of specifications. This paragraph is implemented by
appendix 6a. The following matters are noteworthy:

(1) The service number is not included in the specifica~
tion,

(2) The armed force of the accused is set forth in the
gpecification. This requirement has been added
becange of the jurisdictional complications which
may arise ln the trial of persons of different armed
forces, and also te insure review by the appropriate
agenclies. See Article 17.

(3) The forms for specifications in appendix 6g are to
be used when appropriate to the offense being charged.
Note the provisions of the second sentence of para-
graph 1 of gppendix 6g: .

iThe suggested forms do not as a matter of law
exclude other methods of alleging the same offenses,
but the appropriate form listed with a punitive
article setting forth a specific offense is pre-
seribed for uase, when properly completsd, as a suf-
ficient allegation of that offense.!

(4) Parsgraph 28a(3) lays down some broad, general rules
as to the manner of alleging offenses. As noted above,
the specification forms in appendix 6 do not need to
be tested by these rules. Rule 7¢ of the Federal Rules
of Criminal Procedure and the decisions of the Federal
courts thereon are the sources of much of this material.
If 1t is concluded that the mere addition of words im-
vorting criminality to a specification alleging en act
or omigslon that 1s not per se an offense will not make
an offense of that act or omission, riles evolve that
demand all the technical niceties of common law plead-

ing.

To avoid such technicslities, words imporiing criminal-
ity, such as "wrongfully," "unlawfully," etc,, have
been given a definite meaning., For example, with
respect to offenses lald under Article 133 or Article
134, the general rules laid down in parsgraph 28a(3)
should lead to this result: If, in the light of the

2
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general situation existing at the time and place alleged,
the act described can reasonadly be considered as being
unbecoming an officer and a gentleman, as prejudicial to
€ood order and discipline, or as bringing discredit upon
the armed forces, then the addition of an appropriate
word importing criminality or wrongfulness i1s sufficient
to spprise the accused that the act charged is alleged
to have been committed under unbecoming, discrediting,
or disorderly circumstances. Such circumstances may be
inferred if applicable law, regulation, or custom or
practice having the effect of law, makes such act unlaw-
ful. See CM 307097, Mellinger, 60 BR 199, 213.

Although paragraph 28 is to be considered in determining
the legal sufficiency of specifications which are not
alleged in the forms prescrided in appendix 6a, consider-
ation must slso be given to paragraph 875(2) which lays
down the rules for determining the legel sufficliency of
a specification upon review of a yecord.

Pleading written ingtruments. The rule as to the pleading of
written inetruments is based on recent Federal cases, particularly
U. S. v. Sterks (1946), 6 F.R.D. 43, That case involved the denial
of a motion of a defendant for a dismissal of an indictment charging
forgery of an indoragement of a U. S. Treasury check becange 1t
falled to set forth the slleged forged instrument in hgec verba.

The court said, in pertinent part:

"Assuming that at common law an indictment for forgery
had to set out ip haec verbs the document charged to have
been forged (citing U. S. v. Heinze (1908), 161 P. 425), -
it is the view of this court that this requirement no
longer prevails under the new Federal Bules of Criminal
Procedure. * * * It is no longer necessary to comply with
any technical requirements with which the common law was
replete in respect to the contemts of an indictment. * * *
These technicalities have long been outmoded. They are no
longer the law in the Federal courts.®

Plendine statutes. Note that when an act which is violative of
a statute is alleged under Article 133 as unbecoming conduct, or
under 134 as prejudicial or service discrediting conduect, there 1is
no requirement that the specification refer to the statute from which
the offense stems. However, an obscure statute properly may be
referred to in the specification to aid the convening authority, the
court, and the appellate agencies in ldentifying the source of the
offense. In such a case, the specification should, neverthsless, set
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Article 134 as a crime or offense not capltal, it quite properly nay

forth the act or omlssion of the accused which comstitutes the
offense. The statute 1s included in the specification only for p\u-.'
posas of jdentification.

If the act 1s alleged as a violation of the third clsamse of

be alleged as "unlawfully and in violation of" the particular statute
(CM 234644, Cayoutte, 21 BR 97). However, an offense may be alleged
and found as a violation of the third clause of Article 134 if it 1s
alleged substantially in the words of the statute and it appears tha_t
the statute was applicable at the time and place alleged (CM 281884
Mepgers, 54 BR 241; CM 312533, Moore, 62 BR 215).

General. Chapter VII contains a discussion of the various
adminlistrative and procedural matters involved in the administration
of military Justice from the %ime of the commigsion of an offense
until the final disposition of the offense—either by imposition of
non-judicial punishment under Article 15, dismissal of the cha.rge. oz
reference of the charge to trial by court-martial.

Although anyone subject to the code may prefer charges, the
manual establishes a regular procedure to insure the prompt and
orderly disposition of offenses committed by persons subject to the!
code. .In establishing a uniform procedure, some problems were con-;
fronted. In the Navy, the convening amthority preferred charges.
As the cods provides that the accuser may not act as convenin
anthority of general and special courts-martial (Ar¢s. 22, 23), the:
Navy rule could not be adopted without divesting convening amthordi
ties of their normal power to appoint genersl and special courts-
martial. '

X

Consideration was then given to the adoption of the present Arw%
Alr procedure of having the immediate commander of the accused prefer
charges. However, in the Navy, the immediate commander of the
accuged ordinarily is also ths convening authority of special and
summary courts-martial. If the Armuy-Air procedure were adopted with‘-‘
out modification, the Navy convening authority usually would lose hil
power to appoint special courts-martial. E

The hearings before the Subcommittee of the House Committee on:
Armed Services indicated that a commander, if he had only an officisl
interest in a cage, could direct a subordinate to prefer such cha.rs
as the subordinate was willing to substantiate by the requ.ired oathi
See paragraph 5g(4) in this connection. 2

For the forogoing reasons, the procadu.re for the submission of
end action on charges was based on the present Army-Air practice, bu;;



that practice was modified to permit the convening anthority in
the Navy to avoid becoming an accuser when he has only am official
interest in the case.

Preforence of charges. Stated briefly, the procedure estab-
lished by this chapter for the preference of charges is as follows:

a. Ordinarily the commander exercising lmmediate jurisdiction
over the accused under Article 15 will prefer charges.

b. If the 1mediate comander W‘L&M
: a8 - g » cgge, he will

trananit whatever 1nformat:lon he has abont the case to a sab-~
ordinate with the following inetruction:

"for preliminary inquiry and report, including, if
appropriate in the interest of Justice and dis-

cipline, the preferring of such charges as appear
to you to be sustained by the expected evidence."

¢c. If someone other than the immediate commander under Article
15 prefers charges, the charges ordinarily will be tranamitted to
the immediate commender for his action. However, a superior com-
mander, as he has the power to resserve the appointment of courts to
himself (Arts. 22, 23, 24), may restrict the action of the ixmediate
comnander. For exsmple, he may limit the immediate commander's
action to making a necessary inquiry, attaching appropriate per-
- sonnel records, and returning the charges with a recommendation for

disposition.

Action on charzes. Subject to jJurisdictionsl limitations,
charzes against an accused, if tried at sll, should be tried at a
- 8ingle trial by the lowest court that has the powser to adjudge an
sppropriate and adequate punishment (33}). Based on this rule and
on the rule as to the preference of charges, chaspter VII establishes
the following normal, step=by-~step procedure for the disposition of
an offenge committed dy a person subject to the code:

a. First step: Preliminary inquiry and consideration of the
offense or charge by the commander exercising immediate jurisdiection

- over the accused under Article 15 (by a subordinate officer of such

commander if the latter also éxarcises court-martiel jurisdiction

. and has only an officlal interest in the case). Unless otherwise
directed by competent superior authority, the immediate commander
may prefer or fail to prefer charges, dismiss charges that have been
. Preferred, punish the accused under Article 15, or forward the
‘charges to an officer exercising eppropriate court-martial jurisdic-
tion with a recommendation for trial.

L5
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b. Second step: Consideration of the charge by the commender
exercising immediate summary courtemertial Jurisdiction over the
accused. This commender bas essentially the same powers as the
immediate commander. In addition, he usually has broader powers
under Article 15 and he also has the right to refer the charges to
a court eppointed by him, or to return them to the immedlate com-
mander for disposition. If trisl by a court aprointed by him ig
not appropriate, he may forward the charges to a superior commander
with a recommendation for trial by an appropriate court-martial,
but he will not forward the charges with a recommendation for trial
by general court-martial unless the charges have been investigated
under Article 32.

S R

c. Third step: Consideration of the charge by the commander
exerclsing general court-martial Jurisdictlon over the accused.
This commander has essentially the same powers as his subordinates.
In sddition, he has Prosder powers under Article 15 and he also has
the right to refer the charges to a court-martisl sppointed by him
or to retwrn them to a subordinate commander for disposition.

Siening =nd swearlng to charges. Article 30 requires charges |
to be signed and sworn to before an OFFICER OF THE ARMED FORCES 3
(e.g., & cormissioned officer or a commissioned warrant officer)
who is authorized to administer oaths. The reason for this unusual -
limltation on the power to administer the oath tc charges is not -
known. Failure to comply with this requirement is not a jurisdic-
tional errorbut the accused may not be tried on unsworn charges
over his objection. See paragraph 67%.

ring gainat an spt _accugsed. The provisions

of the second su.'bparagraph of Hea point up the desirability of :
preferring charges egainst an accused who is gbsent without author- -
ity (1) if testimony of witresses is to be preserved by deposit:lons. i
or (2) if the running of the statute of limitations is to be stopped ‘
by filing sworn charges with an officer exerclsing summary court-
martisl Jurisdiction over the command which includes the accused.
Departmental regulations may prescribe that charges will be pre-
forred against every accused who hags been AWOL for a certsin length
of time,

Forwardine cherges in exceptional caseg. Paragraph 3lg
provides thet in exceptional ceses in which the accused is not,
strictly speaking, under the command of any militery amtbority
inferlor to a Department, the charges may be forwarded to the Secre-’;a
tary or to an appropriate area commander. This provision is
applicable to those cases which may arise under the code with respec*
to personnel who maey be subject to the code. yet who, because of
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thelr civilian status at the time, are not under eny particular
commander. For example, such action would be appropriate when
Jurisdiction under Article 33 18 exercised.

Preliminery inguiry into charges. The preliminery inquiry menm-
tioned in this paragraph (elso in paragraph 33g) is not the formal
investigation contemplated by paragraph 34 and Article 32. It is
intended that the formal investigation regquired by Article 32 be
directed by an officer who exercises summary court-msrtial jurig
diction; further, the formal investigation under Article 32 may de
conducted orly after charges have been preferred. However, if an
immediste commander who does not exercise court-martisl Jurisdiction
directs a formal investigation of charges under Article 32, no
further investigation may be required if such investigation 1is
edequate in gll respects.

The preliminary inquiry mentioned may involve nothing more than
considering the file in the case, The interviewing of witnesses or
the collection of documentary evidence will not be necessary in
every case.

Proferring chargegs. The immediate commander mey, after con-
ducting his preliminary inquiry, prefer charges or prefer charges
edditional to, or different from, those already preferred. This
provigion 1s intended to insure that charges will be corrected and
made to conform with the expected evidence at the earliest moment.
The effect of alterations 1s discussed in paregreph 334. If nevw or
different charges are preferred, it is a genersl rule that all
charges be consolidated into one set of charges. There are some
exceptions to this rule. For example, the origiral charges should
be retained if they were preferred and depositions teken with
respect to them, or if the statute of limitations would have 1un
with respect to the offense 1f the origmel charges had not been
preferred.

Dismigepl of charges. As the immediate cormander mey prefer
or fall to prefer charges, it follows that if someone else has pre-
ferred charges, the immediate commander should have the authority
to dismiss them, Although this rule alweys existed in the Armmy and
Air Force, it was not gpecificelly stated in the 1949 Msnual. As
the dismissel of charges prior to trial does not bar trisl (Art. 44),
& superior commander may prefer, or have preferred, charges alleging
the same or different offenses then those dismissed by the immediate
commender, Likewise, a siperior commanier may limit the amthority
of the immediate commander with respect to dismissal of the charges.
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Nop-Judic: . If the accused has committed both
minor end serious offenses, the immediate commender may impose
punighment under Article 15 for the minor offenses. Thereafter,
the sericus offenses may be processed for trial by court-martial. -
However, the punishment of the accused for a minor offense-~while 4‘
other offenses are being processed--should be rather a rare occur-
rence. It 1s ususlly better practice to dispose of all of the
charges in a single proceedings.

The immediate commander usually will not impose non~-judicial
punishment upon officers or warrant officers. The basis for this
rule lies in the fact that many smell unit commanders have almost
the same rank s their junlor officers., In view of the injJury that
may result from the unwarranted imposition of such punishment, it
was deemed desirable to permit the officer exercising summary court-
martial Jurisdiction to act on such cases. :

Ipforming accused of charses. The immediste commander of the
accused will meet the requirement of Article 10 that the accused be]
informed of "the specific wrong of which he is accused" and the
requirement of Article 30} that he be "informed of the charges ,
against him as soon as practicable” by reading the charges to the
accused, glving him a copy, or sdvising him generally of the charge
The feet that the accused has been so infomed will be noted on pagt
3 of the charge sheet. It is not necessary t¢ inform the accuued
what disposition is to be made of the charges.

In the Army end Air Force the refusal of the accused to accepi]
punighment under Article 15 will be noted on page four of the charg
sheet as this fact will be important if the accused is tried dy -
summery court. The Navy and Coast Guard are not concerned with thil
provision as Navy and Coast Guard personnel may not demand trial in«
liew of punighment under Article 15 (132).

Q;g;u_qn Paragraph 553 is applica.‘ble when cha,rges have not been
preferred. It permits the Navy to process charges without making -

the convening smthority the accuser. Appropriate language directin
a subordinate to make an inquiry and to prefer charges is set forth
in quotes. Use of this languege in all cases will prevent any :
questions being raised as to whether the convening emthority becamtf
the accuser by virtue of referral of the matter to a subordinate.

Mast action. No attémpt was mede in this chapter to incorporil
the Navy's present procedure of investigation of an offense at malf
The language of the chapter does not prohibit the use of the mast
action, but there is s strong probability that, if a commander hnlﬂ’ |
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a mest for such a purpose, he may become the accuser and divest him-
self of whstever powers he may have had to convene a speclal or
general court-martial for the trial of the case,

Da

A LRI ESE DY Ol : | Ty L ALE BUUnaLY
martisl Jurisdiction. Parsgraph 33) establishes the procedure by
which proof mey be made of the interruption of the running of the
statute of limitations. Obviously the entry on page 3 of the charge
sheet of the date of receipt of the charges will not be important
in many cases. However, entry of such information is already
routine in most commands.

Directing Ariicle 32 investigation. Parsgreph 33e establishes
a rale as to the time when the formal investigation under Article
32 is to be conducted. If the offenses charged appear tc be so
serious that it would be sppropriate to recommend trisl by general
court-martial, the officer exercising summary court-mertial Jjurie-
diction will direct an investigation of the charges under Article
32. ZXxcept in rare instances, charges should not be forwarded to
the officer exercising general court-msrtial jJurisdiction with a
recommendation for trial by general court-meartial unless an Article
32 investigation has been made. Those rare instances might involve
situatlions in which an "impertial" investigation could not be made.
For example, if the officer exercising summary court-martial Juris-
diction is the accuser or the only officer present with the commend,

there might be some doubt as to whether he could conduct an "impar-
tial® investigation.

The officer exercising summary court-martial Juriediction was
made responsible for the conmducting of the Article 32 investigation
because he usually is nearer the accused and the witnesses.

If an investigation of the subject matter has been conducted
prior to the time charges were preferred, Article 32 does not require
a further formal investigation unless it is demanded by the accused
after he i1s informed of the change. It must appear that at such
prior investigation the accused was afforded the opportunities for
representation, cross-examination, and presentation prescribed in
Article 32h. When such a preliminary investigetion of the subject
matter is relied upon to meet the requirements of Article 32, the
allied paperse chould contain a statement that the accused was afforded

en opportunity to demend a further investigation and hisg desires in
the matter. |

Alteration of chorgeg. Article 34} provides that "formsl correc-
tions, and such changes in the charges and specifications as are .
needed to make them conform to the evidence may bde made." Any person
authorized to act on the charges may make such changes. It is obvious
that such changes should be made. It may not be so obvious whether
the changed charges should be resworn and whether it is necessary to
have a new Article 32 investigation.

L9



At page 1010ff of the hearings of the Subcommittee of the House
Committes on Armed Services (H. R, Report No. 37, 8lst Cong., lst
Sess.), the following collogquoy appears:

MR, LARKIN, * * * If 1{ gppears from the pre-
investigation that the original charge and
specificetion is not sustalned or that the
investigation has spelled out a different crime,
then it will be necessary that the charges and
specifications be redrawn end there be a new
investigation on the different charge.

“MR. ELSTON. In other wcrds, 1f a man is charged
with being A.W.0.L., they could not change that
to desertiont

MR, SMART, That is a greater offense and a
different offense, and I would say 'no.'

"MR. LARKIN., I think that 1s right.

% k& Rk Rk k

"MR. FLSTON, On a charge of manslsughter, you
could not mske it murder in the first degree.

"MR. SMART. You could not chenge 1t to a more
severe crime, but I think you could maeke correc-
tions to a lesser and included offense only.

® % W % %

MR, LARKIN., May I point out that we tried to
spell out the idea 1n the commentary which says:

‘Changee in the charges may be made in
order to meke them conform to the evl-
dence brought out in the investigation
without requiring that new charges dbe
drawn and sworn teo. * * %!

The purpose here is, because your charges ard
specifications are drawn after the receipt of the
original complaint, when there is only a moderate
amount of evidence, the next step 1e this pretrial
investigation, which is a very much more extensive
investigation and 1t may be that, as a result of

50



that greater and more extensive investigatilon,
gome technical changes for the purposes of
accuracy are necessary. However, if the infor-
mation adduced in the pretrial investigation is
such that it warrants a different charge, then
the new charge and specification must be drawn
at that point and a new pre-investigation must
be held, so that the accused can meet, if he
desires, the new charge which he was not aware
during the first pre-investigation."

334 Effect of slteratlons upon oath to charzeg. Anyone amthor-
ized to take action upon charges may alter and revise the charges
over the signature of the accuser. However, such alterations may
not include "any person, offence, or matter not fairly included
in the charges as preferred" unless the altered charges are signed
and sworn to by &n accuser.

In reviewing a record of trisl invelving charges which have
been altered after they have been sworn to, there may be some
question as to whether the altered charges should have been signed
and sworn to by an accuger. Such questions usually are eliminated
by the fallure of the accused fto object at the time of trial to
being tried on unsworn charges. See 29¢ and 67Dh.

l ; < Para~
graph 33_@(2) provid.es that 1f, at any time after an Article 32
investigation has been conducted, the charges are changed to allege
a more serious or esgsentially different offense, a new investigae-
tion ghould be directed so that the accused may, if he desires,
exercise his rights under Article 32 with respect to the new matter.
In other words, if (based on the evidence contaired in the formsl
investigation) a charge of AWOL is changed t0 desertion with intent
to remain away permanently, the c¢harges must be sworn to and,
thereafter, the accused should be afforded an opportunity to present
evidence &s tc such intent.

33¢e(2)

33

‘ ; ; g : Article 43e
provides that the Secreta.ry of a Departnent may extend the normsl
perlod of the statute of limitations by certifying to the President
that the trlel of an offense in time of war is detrimentel to the
Prosecution of the war or inimical to the national security. This
article has been lmplemented, in part, by parsgraph 33f which pro-
vides, in effect, that if trial of an offense is warranted but might
be detrimentel to the war effort or inimical to the national security,
the officer exercising summary court-martiasl jurisdiction will
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forward the cese to the officer exercising gemeral court-martial
Jurisdiction. Any officer exercising semerel court-martlal Juris-
diction may make a final determination in such a case as to
whether the charges should be dismissed, referred for trial, or
forwarded to the Secretary of the Department.

Forwardine charseg. If the officer exercising summary court-
nartial jurisdiction forwards charges with a recommendation for
triel by gemeral court-martial, he will cause a copy of the "gub-
atance of the tegtimony" taken on both sides at the investigation
to be furnished to the accused. It is not intepded that the
accused be furnished with a verbatim report of the testimony given
before the investlzating officer. There is no legal requirement
that duplicate copies of documentary evidence be made and furnished
to the accused, The matters mentioned in paragraphs 4¢c and 5g of
the investigating officer's report (app. 7) should be furnished
to the accused. Local commandere may prescribe that a copy of the
investigating officer's report and all of the exhibits therein will

“be furnished to the accused. The practice in the Army and Air Force :

has been to furnish such materlal to the accused after the case has
been referred for trial. If the material is furnished before the
reference, it is a good practice to obtain the accused's receipt
therefore to preclude his requesting the same material after the case:
ig referred for trial.

The officer exercising summary court-martial jurisdiction is ,
required to note the availablility of material witnesses. Thig re-
quirement should alert the commander exerciging summary court-martial
Jurisdiction to retaln material military witnesses pending the trial.

The provision permitting the trial of two or more accused at a
common trial 1s based on ™iles 8b and 13 of the Federal Rules of
Criminal Procedure.

It is to Pe emphasized that the exercise of discretlon by the
convening anthority as to whether he shall order a common trial is
limited to proper cases. He cannot order a common trial unless 1t
involves offenses which were committed at the same time and place and
are generally provable by the same evidence. If he directs a common
trial of several accused, against some of whom there are charges which
are separate and distinct from those against others, it would be pre-
Judicial error to deny a motion for severance. However, he may ‘
strike out such separate offenses in order to permit trial of common;

offenses at a common trial. Thereafter, if the case warrants such
action, he may revive the charges which were stricken smd refer tha
to a court for a separate trial.
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Article 32 invegtiszation. The Article 32 investigation is
principally a fact finding investigation. It 1s conducted by an im-
partlal officer who is usually appointed by an officer exercising
sunnary court-martial jurisdiction. Although such an investigation
is required in any case which 1s referred to a general court-martial
for trial, it may be conducted in sny case. Thus, as a matter of
policy, some commands require that such a formal investigation of
charges be conducted in any case in which it appears that a bad con-
dact discharge 13 warranted. The investigating officer may hear
testimony which would not be admigsible in a trial by court-martial.
If his recommendation is based on evidence which would not be
admigsible at a trial, the report of investigation should show to
what extent and for what reasons the inadmissible evidence was
considered.

Sufficiency of the investization. Article 324 provides that the
failure to have a pretrial investigatlon shall not constitute a
Jurisdictional error. This enactment 1s based on the opinion of the
Supreme Court in Humphrey v. Smith (1949), 336 US 695 (8 Bull. JAG
67), 1n which the court, after holding that the requirement of such
a pretrial investigation was not jurisdictional, said:

#...We cannot assume that judicial coercion is
esgential to compel the Ammy to obey this Article of hd
War. It was the Army itself that initiated the pre-
triel investigation procedure and recommended con-
gressional enactment of Article 70.

He * * A reasonable assumption is that the Amy
will require compliance with the Article 70 investige-
tory procedure to the end that Army work shall not be
unnecessarily impeded and that Army personnel shall
not be wronged as the result of unfounded and frivolous
court-martial charges and trisls. This court-martial
conviction resulting from a trial fairly conducted
cannot be invalidated by a Judiclal finding that the
pre~-trial investigation was not carried on in the man-
ner prescribed by the 70th Article of War."

Note. AW, 70 was superseded by A.W. 46} which con-
tained requirements similar to those of Article 32,
UCMJ. Tor an excellent discussion of the AW, 70
investigation and the attacks made on it in the Federal
courts, see 18 George Washington Law Review 67.

Paragreph 34g provides that a failure to have a pretrial

invegtigation may result in prejudicing the accused's substantial
rights at the trlal and thus be the basls for setting aside findings
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of guilty. For example, if the investigating officer failed

to take action to have the deposition of a defense witness
taken or to examine an aveaileble witness requested by the
accused, the accused might be placed in a position where he
could not defend himself at the trial. In such a case, the
question of prejudieial error probably would involve an

inquiry into the manner in which the pretrial investigation

was conducted. In the Humphrey case, supra, the Supreme

Court indicated that Federal courts should not inquire into
such matters as the pretrial investigation for the purpose

of determining due process. However, the doctrine subsequent~
ly announced in Whelchel v. McDonald (1950), 340 US 122,
indicates that the Federal courts might inquire into whether
the denial of due process at the trial resulted from an improper
pretrial investigation., Consequently, all staff judge advocates
and legal officers are required by paragraph 35c¢ to find that
all charges referred to a general court-martial have been
properly investigated under paresgraph 34 and Article 32. They
may not rely upon Article 32d to cure all errors arising out

of an improperly conducted investigation.

Pretrial counsel. The right of the accused to pretrial
counsel must be construed reasonably. He must be given a fair
opportunity to obtain counsel of his choice, but if he fails
to produce that counsel within a reasonable time, the investi-
gation may proceed with the pretrial counsel appointed by
the officer exercising general court-martial jurisdiction.

Except by cross-reference to paregraphs 42b and 48,
which pertain to the duties of defense counsel at the trial,
the duties of the pretrial counsel are not outlined. The pre-
trial counsel has no right to object to the testimouny of
witnesses or to demand.a verbatim report of +the testimony
taken. In performing his duties, the pretrial counsel
generally is limited to cross~examining the available witnesses,
presenting requests for defense witnesses, presenting defense
evidence, and advising the accused as to his rights at the
investigation.

Availability of witnesses. A difficult problem arising
in the pretrial investigation is that of determining whether
a witness is "available™. The testimony before the Sub-
comnittee of the House Committee on Armed Services with respect
to the meaning of "availability™ is not helpful. It indicates |
a failure to understand that the primary and practical restric-
tion on the availability of witnesses arises from these facts:
Witnesses may not be paid for attending the investigation;
civilians may not be compelled to attend. Thus, the availability
of a civilian witness is determined by whether he will attend
the investigation voluntarily. In complicated cases involving
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‘gserious offenses, it may be necessary for the investigating

officer to travel a considerable distance to interview a
witness. In such a case, the witness is considered as
"available™ and the pretriasl coumsel and the accused, if he
desires, should be given an opportunity to accompany the
investigating officer.

The last sub~-paragraph of paragraph 344 was inserted to
give the investigating officer the right to withhold from the
sccused and pretrial counsel matters of a confidential or
security nature which are in the file but which are not
material to the inquiry.

Reports. Two types of reports are authorized. The formal
report, an example of which appears in appendix 7, should be
made in any caese in which the investigating officer recommends
trial by general court-martial. The informal type of report
will permit the investigating officer to expedite the dis-
position of a case in which he has recommended dismissal of
the charges, disposition under Article 15, or reference to an
inferior court for trial. As the recommendations of the
investigating officer are advisory only, the officer directing
the investigation may require the preparation of a formal
report in every case.

Action by officer exercising general court-martisl juris-
diction, ALl charges should be investigated before they reach

the officer exercising general court-martial jurisdiction. Other=

wise, that officer may be forced to consider many cases that
should have been dismissed, disposed of under Article 15, or
referred t6 an inferior court for trisl. Further, if general
court-martial charges must be investigated after they reach
the officer exercising general court-martial jurisdiction,
needless delays will result.

If the officer exercising general court-martial juris-
diction determines that trial of the charges by general court-
martial is not warranted, but that trial by inferior court
is warranted, he may appoint the inferior court himself. How-
ever, if he transmits charges in such a case to a subordinate
commander for disposition, he should not direct such officer
to dispose of the charges in a certain way. His advice tc the
subordinate commander might read substantially as follows:

"Trial by gemeral court-martial is not deemed appro-
priate because « You are authorized to refer
the charges to & court-martial convened by you, or to make
other appropriate disposition.®
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Conference No. 52

TRIAL PROCEDURE

Conducted by
LT. COL. JEAN F. RYDSTROM

References: Chapter X
' Chapter XI
Chapter XVI, Paragraph 82
Appendices 8, 9, 10

A guide to trial procedure may be found in appendix 8a. It is
intended that this appendix be used as a guide to practice and pro-
cedure before both general and special courts-martial, whether or
not the particular case requires thet a verbatim record be prepared.
The guide would have limited applicability to a swmmary court-martial,:
of course, although it is to be used insofar as it might be approp-
riate, e.g., in regard to an explanation of accused's right as a
witness, calling and questioning witnesgses, and the like. See para-
graph 79a. Appendices 9a and 10a are guides to the preparation of
all records of trial by general and special courts-martial, and one
or the other is used-—depending, not upon whether a general or .
special court-martial is involved, but,respectively, upon whether a
verbatim or summarized record is required to be prepared.

Preliminary organization of the court.--A general or special
court-martial assembles at its first session in accordance with the
orders appointing it (paragraph 59). Such orders, after stating the
date and hour of original convening, should state "or as soon there-
after as practicable® (app. 4a). It is not necessary that a court
meet initially at the date and hour stated, and as a practical matterp
courts ordinarily meet at the call of the president sometime thereaftm

Prior to the court's being called to order at the first session
of any case, the law officer or president of a special court-martial
should determine that trial will be able to proceed when court opens,
i.e., that the accused and a quorum of the court are present, and
that the appointed counsel are apparently properly qualified (para-
graph 6la). Also, he should consider whether enlisted court members
and individual counsel are likely to be requested, and if so, are i
available. Apparent irregularities in these matters should be dis- °
cussed with counsel and brought to the attention of the convening
authority if necessary. Such an initial determination will greatly
facilitate the opening session of the court and will avoid the nec-
essity of formal continuances during the early stages of trial.
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Appendix 8a suggests appropriate seating arrangements for
general and special courts-martial and, insofar as practicable, the
arrangement of courts-martial should conform substantially therewith.
Even if the suggested arrangement cannot be followed in a genersl
court-martial, the law officer is to be seated apart from the members
(paragraph 61b).

Due to the confusion and the serious errors which can result,
a succession of orders amending an appointing order should not be
published. If amendments are necessary, they should be kept to a min-
imum, perhaps two or three, and when more changes must be made, a new
court should be appointed. See note 6, appendix 4a. The members and
counsel who are still available may, of course, be appointed to the
new court.

When the court is called to order, the trial counsel announces
by what order the court is convened and a copy of the order is given
to the reporter for insertion in the record. The trial counsel then
states for the record the names of the persons present and absent,
omitting mention of service numbers unless necessary to distinguish
between two individuals named in the order (appendix 9a). The reason
for the absence of any persons named in the appointing orders need
not be stated by trial counsel, but absence at this time is to be
distinguished from the absence of a member of the court after arraign-
ment$ in that case the reason for the absence must be made a matter
of record. See paragraph 41d(4).

\

Swearing Reporter and Interovreter.--The reporter is then sworn
and an interpreter may be sworn at this time or just before he acts.
See paragraph 6ld. When a reporter is used as such in a special
court-martial whose proceedings need not be recorded verbatim--for
example, when the maximum punishment which could be imposed for the
of fenses does not extend to bad conduct discharge--the reporter
should also be sworn even though the record is eventually to be pre-
pared in summarized form following appendix 10z.

The swearing of a# interpreter for an accused who does not under-
stand the English langu?ge and desires the services of an interpreter
is particularly appropriate at this time. OSee paragraph 53i. It is
not incumbent upon the &ourt or trial counsel to ascertain the neces-
sity or desirability of.a separate interpreter for the accused, but
upon a2 showing by the defense that accused does not understand
English, it is within the sound discretion of the court as to whether
a request for an interpreter will be granted. See 140 ALR 766. 1In
Gonzales v. Virgin Islands {19403 CCA 3d) 109 F (2d4) 215, the court
stated that, although an accused who was unfamiliar with the language
would be entitled under a constitutional provision that “in all crim-
inal prosecutions the -accused shall enjoy the right to be confronted
with the witnesses against him" (see paragraph 139a as to right of
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confrontation in courts-martial) to have the testimony of the People's
witnesses interpreted to him in order that he might fully exercise
his right of cross-examination, it was not mandatory that the court
furnish such an interpreter where there was evidence of record show-
ing that the accused, who were Spanish speaking natives of Puerto
Rico, were familiar enough with the English language to enable them
to understand the proceedings.

A note in appendix 8a points out that as soon as the reporter
is sworn, he records verbatim all proceedings had in the case-—subject
to certain exceptions, and a note in appendix 9a indicates that as
soon as a reporter is sworn "the remainder of the record of trial
follows the actual proceedings had in court.”™ In short, the prelimi-
nary organization of the court and accounting for the accused and
persons present and absent is a routine matter. The reporter need
not be under oath during that procedure for any notes he might makew .
such as the hour the court convened, or the members present and absent-—-
are brief preliminary matters which are inserted in the record, pro
forma, and authentication of the record establishes that these matters
which transpired before the reporter was sworn were, in fact, as stated.

No single article requires that a verbatim record of trial be
prepared in a court-martial, but the comment of the Morgan Committee
to Article 54 was, "It is intended that records of courts-martial
shall contain a verbatim transcript of the proceedings.®

Other than the exceptional procedures involved in in- and out-of-
court conferences, during which the reporter mskes a verbatim record
only as directed by the law officer, the reporter records verbatim
(see paragraph 49b(1)) everything except (1) the preliminary organi-
zation of the court which occurs prior to swearing of the reporter
but concerning which he may make notes for the assistance of the trial
counsel in preparing the record; and (2) the actual words of the
oaths administered, whether to witnesses, members of the court, or
otherwise. Appendix 9 requires only that he record the fact that the
individual was sworn. For example, the procedural guide sets forth
the entire procedure of swearing the court and counsel, showing a
statement, ®Proceed to convene the court;™ trial counsel's statement,
"The court will be sworn;j" and then the entire oath. The record,
compiled in accordance with appendix 9a, however, need show only that
the law officer or president stated, "Proceed to convene the court,"
and then a statement inserted in the record by the reporter, "The
members of the court, the law officer, and the personnel of the pro-
secution and defense were sworn."

The appointed reporter has the further responsibility of recording
the time and date of the opening and closing of each session of the
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court whether for adjournment, recess, voting, or otherwise, and de-
seribing for the record events which transpire, such as that a chal-
lenged member withdrew from the court. There are no off-the-record
discussions in open court (paragraph 49b(1l)). Furthermore, when testi-
mony is ordered stricken, it must nevertheless be reported and tran-
scribed verbatim into the completed record; an inexperienced reporter
should be advised that "strike" is a legal "term of art" meaning
#disregard" rather than "expunge.”

Publicity of trials.—-The prohibition in paragraph 53¢ on the
taking of photographs during sessions of court or broadcasting the
proceedings is similar to rule 53 of the Federal Rules of Criminal
Procedure. Sessions of courts-martlal, however, will be open to the
public unless security requirements, presentation of obscene matter,
or other good reason exists, in which case the convening authority or
the court may direct that the public be excluded.

ble Introduction of counsel.-~Prior participation of counsel in the
" case must be carefully observed, particularly, prior participation
as a member of the prosecution. See paragraph 6lg and f. If it
should appear to the court that one of the individuals appointed to
the prosecution, whether present in court or not, is disqualified by
reason of prior participation, e.g., as investigating officer, law
officer, court member, or member of the defense in the same case, or
has acted as counsel for the accused at a pretrial investigation or
other proceedings involving the same general matter, the court should
immediately initiate an inquiry into two matters—{1l) whether he is
disqualified, and (2) whether he has acted for the prosecution.
(In comnection with prior participation as investigating officer,
paragraph 64 expressly excepts a person who had investigated a case
in performance of duties as counsel.) Article 27a provides that no
person who has previously participated in the case shall act subse-
quently as trial counsel or assistant trial counsel; paragraph 63
provides that a person appointed as trial counsel is deemed to have
- acted as a member of the prosecution unless the contrary affirmatively
appears of record. Suppose, for example, it appears to the court
that the appointed assistant trial counsel and the officer conducting
the pretrial investigation under Article 32 are one and the same person.
As investigating officer, he is disqualified, and unless there is af-
firmative evidence that he has not acted for the prosecution in any
way, despite his designation as assistant trial counsel, the court will
adjourn and report the facts to the convening authority (See Paragraph
6le). An "affirmative" showing that counsel has not acted wmight be a
statement by the individual himself for the record, or a statement by
other members of counsel in this regard. Of course, evidence may be
presented on the issue.
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Action for the prosecution is also of great importance in regard |
to defense counsel for, by Article 27a, the person who has acted for 3
the prosecution is statutorily ineligible to act for the defense, and
the same presumptions apply. - See paragraph 6a. Unless there is af-
firmative evidence to the contrary, a member of the defense who appear
to have acted for the prosecution must be excused forthwith, and
Article 27a does not permit the accused to request such counsel. When
a member of the prosecution has acted for the defense, the court must
adjourn and report the matter to the convening authority; when a membey
of the defense has acted for the prosecution, it is sufficient that °
he be excused forthwith. The difference in disposition of the two
situations, both of which are equally violations of Article 27a, is
based upon consideration of prejudice to the rights of accused. If a
member of the prosecution has previously acted for accused, the incom-.
patability of the positions and the possibility of prejudice to ac-
cused in his defense makes imperative all the corrective action pos-
sible. If defense counsel has acted for the prosecution, the possi-
bility of prejudice to the prosecution is not so compelling, but
such counsel must be excused by the court for it cannot be a party
to a continued violation of Article 27a.

Disqualification of defense counsel on the basis of prior particis
vation is similar to that of trial counsel, with the additional ground -
of prior participation as the accuser (see paragraphs 6a, 61£(4)),
and the proviso that accused may expressly request the services of
such defense counsel otherwise disqualified, except for counsel who
has acted for the prosecution. JIn the absence of an express request
for a defense counsel who has participated previously in the case,
the law officer or president of a special court-martial excuses that
counsel.

Enlisted court members.--iArticle 25¢(l) provides that enlisted
persons are eligible to serve on general and special courts-martial
for the trial of any enlisted person if, prior to the convening of
the court, "the accused personally has requested in writing that en-
listed persons serve on it." Appendix 8a shows that the law officer
or president of a special court-martial directs, "Proceed to convene
the court," whereupon the court, law officer, and counsel are sworn.
The convening of the court is then complete (see paragraph 61i),
and it is provided that if a written request is not made prior to or
at the time of “convening" the court, the accused may not thereafter
assert his right to have enlisted members on that court.

One-time swearing of court.-—Paragraph 53b requires that the .
proceedings and the record in each case must be complete without re- %
ference to any other case. This requirement is particularly to be
noted in comnnection with the swearing of the court and personnel
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‘ thereof, including counsel and reporter, at one time in the presence
of a number of accused who are to be tried separately but by the
same courts The procedures to be followed in such a case are set
forth in appendix 8a, and are not to be confused with joint and
common trials and the procedures therein. This one-time swearing
of the court for several trials is not specifically required by any
of the articles, but the Morgan Committee commented in regard to
Article 42, Oaths:

"The article does not require the court to be resworn in
every case. The language would allow a court to be sworn
once a day where there is to be more than one trial, if the
accugsed in each trial is present at the time the court is
initially sworn.™

When a court is sworn in the presence of a number of accused
who are to be tried separately, those accused who are not then to
be tried are excused after the court, law officer, and members of
counsel are sworn, but before challenges. Appendix 8a. The record
of trial in the case of each accused would repeat the same procedure
up to that point, and the record in the case of an accused who was
excused at that point would show merely that he was excused, pur-
suant to the statement of trial counsel, and the hour and date.

The record of his case would reopen with the usual statement of
trial counsel, “The prosecution is now ready to proceed in the case
of the United States against /the excused accused/who was present
during the administration of oaths to the personnel of the court.
All parties to his trial who were present when he was excused are
again present in court." See also 1ll2c.

The use of this procedure is not encouraged except when the -
same court and counsel. have several relatively simple and short
cases to dispose of. Its use will tend to considerable confusion,
both in the minds of the court and in the preparation of the record,
in those cases where there are different counsel appearing for each
accused and some want enlisted court members and some don't.

62 Challenges.-—Provisions for challenge under the new code are
very similar to those with which the Army and Air Force were familiar
under the Articles of War, but these provisions present some changes
for the Navy, particularly as to peremptory challenge. The chief
thing that Army and Air Force judge advocates must observe is that
in joint and common trials, each of the accused must be accorded
every right and privilege which he would have if tried separately,
including the right to make individual challenges for cause and in-
dividual peremptory challenges. See paragraph 53b. Further, while
the articles do not provide any exact counterpart to the civilian
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"challenge to the array," paragraph 62b provides a somewhat analo-
gous procedure by authorizing a general questioning of the court

as a whole concerning the existence or non-existence of facts which -
may disclose proper ground of challenge for cause. Of course, the
court disposes of specific challenges to members individually, and

. does not receive more than one at a time. See paragraph 62a. For
simplification of discussion, the excusing of members might be di-
vided into three categories, resulting froms:

(1)

(2)

(1) Disclosed grounds for challenge,
(2) challenges for cause, and
(3) peremptory challenges.

Grounds for challenge are initially disclosed after the court
has convened, when the trial counsel states the general nature
of the charges, by whom they were preferred, forwarded, and
investigated, and whether the records of the case disclose

any ground for challenge of a member. See paragraph 62b. For
example, he inquires whether any enlisted member of the court
belongs to the same unit as the accused. If the records in

the case, or any member, discloses a ground for challenge
which is within the first eight listed in paragraph 62f, that
member is immediately excused by the president or law officer.
The first eight grounds of challenge are those which may go
directly to the jurisdiction of the court. If grounds within
this group exist, there is no question as to the necessity of
excusing the member, hence, the ruling need not be made subject
to objection. See paragraph 62c. No problems ordinarily arise
upon disclosure by a member or law officer of such a ground

of challenge--unless the facts are disputed, in which case

the matter should be handled as a challenge for cause.

Challenges for cause may be disposed of simply when the member
is challenged for any of these first eight grounds enumerated
in 62f, and admits the facts; he may be excused by the law
officer or president of a special court-martial forthwith, un-
less a question is raised. If it is manifest that any other
challenge for cause would be unanimously sustained if brought
to a vote, as, for example, that a member of the court is an
avowed enemy of the accused, such member may be excused by

the law officer or president of a special court subject to
objection by any member. When these challenges for cause are
disputed, they, like other chzllenges for cause, must be con-
sidered by the court and each side permitted to present evi-
dence and argument thereon. Unless the challenge is withdrawn,
the court must finally close and vote whether to sustain or not
sustain the challenge. The challenged member, of course, with-
draws from the court when it votes, as does the law officer.
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While he rules upon interlocutory questions arising during
presentation of evidence on the challenge, the law officer
does not rule finally upon a disputed challenge but permits
the court to retire into closed session when satisfied that
it has sufficient evidence to make a determination.

Paragraph 62h(2) provides that the law officer or presi-
dent of a special court-martial shall continue to rule upon
interlocutory questions which arise during the hearing of the
challenge, even though the challenge be to himself and he
testifying as to his own competency at the time.

(3) The peremptory challenge requires no reason or ground there-
for to be stated or even to exist, and each accused and the
prosecution are each entitled to a peremptory challenge of
one member of the court. See 62e. The law officer may not
be challenged peremptorily (Article 4lb), and a challenge for
cause to the law officer that he is not eligible to act as
Zuch is closely circumscribed by the provisions of paragraph

2E.

A member challenged peremptorily is excused immediately
by the law officer or president of a speclal covrt-martial.
Ordinarily the challenges for cause of all accused are dis-
posed of before any is asked whether he wishes to exercise
his right to a peremptory challenge.

In the JAG Journal of February 1951 published by the Office of
The Judge Advocate General of the Navy, there is a very fine article
on challenges under the Uniform Code. A statement in that article
requires comment, however; that is, that challenges occur relatively
infrequently in trials by court-martial and Mthe incidence of per-
emptory challenges is actually rare." This statement will perhaps
engender in the casual reader a misconception as to the relative
importance of the challenge, a misconception which, happily, the
author did not share. A frequent use of the peremptory challenge
is that by defense counsel who finds nine members sitting on the
couwrt. Since conviction requires as many votes of "“guilty" of an
eight member court as it does of a nine member court, i.e., six
votes, he determines that the prosecution's duty of establishing
the accused's guilt beyond a reasonable doubt in two-thirds of the

members' minds is mathematically more difficult if only eight members

are present.

Withdrawal of specifications.--Article 44c provides that a pro-
ceeding which is terminated by the convening authority or on motion
of the prosecution for failure of available evidence or witnesses
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without fault on the part of the accused, subsequent to the intro-
duction of evidence, is a triaml. Withdrawal of a specification is
not in itself equivalent to an acquittal (paragraph 56¢) and in a
subsequent trial, the action taken at the first trial must be raised
by way of a plea of former jeopardy. The power to withdraw a speci-
fication after evidence has been taken on the issue of guilt or in-
nocence is restricted by paragraph 56b to urgent circumstances and
only for very plain and obvious causes. See Wade v. Hunter, 336 U. S.
684. The reasons for withdrawal should be clearly stated in the
record for reference in the event of future proceedings. As to the
authority of a judge to discharge a jury without the defendant's 7
consent, the Federal rule is that such action may be taken only when,"
taking all the circumstances intc consideration, there is a manifest
necessity for the act and the ends of public justice would other-
wise be defeated. U.S. v. Perez, 22 US 579; Himmel v. U.S., 175 F
24 924, cert. den., 338 US 860.

These limitations, of course, do not apply to withdrawal of
specifications, for any reason, prior to trial or prior to arraign-
ment thereon. In such a case, the withdrawn specification should
not, in fairness to the accused, be brought to the attention of the
court. See paragraph 56d. If it is withdrawn prior to convening of -
the court, such a specification should be lined out and the charges
and specifications renumbered as necessary; if withdrawn after the
convening of the court and before arraignment, it should be mentioned:
only by number, and this for the information of the court which may =
otherwise wonder if the charge sheet is in error.

Intrcduction of evidence.--The court may require the produc-
tion of additional evidence. It should not ordinarily have to take
action with a view to obtaining available additional evidence but
it my properly do so when the evidence before it appears to be in-
sufficient for a proper determination of the matter before it, or
when it is not satisfied that it has received all available ad-
missible evidence on an issue. See paragraph 54b. The trial coun-
sel, unless otherwise directed, handles the interrogation of a wit-
ness called by the court. In a general court-martial the law officer
rules finally as to whether additional evidence or witnesses will
be produced (see paragraph 57b), except that as to a witness ex-
pected to testify as to the sanity of the accused, he rules subject .
to objection of any member. The president of a special court-martial
rules that the witness be called or not called "subject to objection :
of any member." TIf there is objection, the court closes and deter-
mines the matter by majority vote.
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The statement of this rule of ™majority vote™ does not resolve
all cases, however. Suppose that the court desired to call a wit-
ness, the president ruled, "Subject to objection by any member,

X will be called as a witness," a member objected, and the vote to
sustain or not sustain the ruling resulted in a tie. Would that
vote fail to overturn the president!s ruling so that it would stand
and the witness be called? Or would that vote fail to express a
majority wish that the witness be called, so that, a fortiori, he
would not be called? Article 53c furnishes a rule of thumb for

such a difficult situation——a tie vote "shall be a determination

in favor of the accused® on such a question. Article 53 also pro-
vides rules on tie votes on challenges, sanity, and motions for a
finding of not guilty, which are, however, different and must be
carefully observed in each instance. The situation suggested above
in regard to an interlocutory question is perhaps the most difficult
which could arise to require application of the rule, for, ordinarily,
the request or motion will plainly indicate whom the determination
will favor; either trial counsel or defense counsel will make the
request, and it will appear that a determination in accordance with
defense counsel's position will be a determination in favor of the
accused~-this because regularity in the presentation of the defense
may be assumed until the contrary affirmatively appears. See para-
graph 53h. But a similar assumption may be used to resolve in
accordance with the rule, the hypothetical situation mentioned above.
If defense counsel had wanted the witness, for the defense of ac-
cused, it may be assumed he would have made an effort to call him.
Since he did not want him, a "determination in favor of accused™

on a tie~vote in such case would require that the witness not be
called.

App 8a Items of real evidence should be accurately described, and a
- description thereof substituted in the record of trial in lieu of

the evidence itself. Appendix 8a goes into considerable detail in
connection with makirg a matter of record incidents which would
not otherwise appear in recorded testimony. It requires that a
witness's gestures and motions be described accurately for the re-
cord by the reporter, with the members, counsel, and the law of-
ficer or president of a special court-martial assisting if neces-
sary. It further provides that unless the testimony of a witness
has developed a full and accurate description of an object to be
withdrawn later, counsel or the law officer (president of a special
court-martial) should give a verbal description of such an object.
In this way all parties to the trial have an opportunity to advise
in regard to the description if they are not satisfied therewith,
and appellate agencies will have a clear word-picture of the item
as the court saw it. Appendix 8a also provides an orderly procedure
for the disposition of exhibits. The reporter will keep a list
of the numbers or letters of exhibits offered for identification by
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each side, and when an exhibit is finally admitted into evidence,
the words "“for identification" are merely stricken from the exhibit.
In this way, it will be clear throughout the trial, and in the re-
cord for the benefit of a reviewer, exactly what exhibit was being
considered by the court at any point during the trial without the
necessity of setting up a parallel reference table.

"Parties to the trial" is a new term coined to simplify the
record of proceedings when a court opens after an adjournment,
closed session, or otherwise. It permits trial counsel to show
briefly for the record that no one is absent who should be there.

In the ordinary case, there will be no exceptions, particularly as
to members of the court whose absence must be shown to have been the
result of challenge, physical disability, or order of the convening
authority (see paragraph 41d(4)), but it does not prevent absence of
an individual who is not required to be there at all times, for ex-
ample, an assistant counsel who is interrogating a witness. However,
the reason for absence after arraignment is to be set forth in the
record.

Reference to convening authority.--All problems which are re-
ferred to the convening authority are referred by him to his staff
judge advoczte or legal officer and this includes not only questions
arising during trial but those which may arise before or after trial.
See paragraph 52. A common example of such a problem is that which
arises when a court finds substantial evidence offered it tending
to prove the accused guilty of an offense other than that charged.

Of course, the court may proceed with the trial and in the example
given in paragraph 55a, acquit the accused of stealing the watch,
thereafter reporting the matter to the convening authority; or it
might suspend trial and refer the matter to the convening authority, °
whose staff judge advocate should recommend withdrawal of the charge
from the court and preparation of new charges, reinvestigation of

new specifications, and referral to another court. See paragraph 55¢:

Records of trial.--Appendices 9 and 10 set forth a guide for
the preparation of records of trial which differ, not because they °
involve a general or special court, but only because they represent
a verbatim or summarized record. As a practical matter, g verbatim
record is made in all cases of the type which must be forwarded to
The Judge Advocate General and any such record should appear in |
-the form set forth in appendix 9a, b, and ¢, arranged with the allied.
papers in accordance with appendix 9e, and additional copies made
in accordance with 9f. A special court-martial in which the sen-
tence adjudged does not affect a general or flag officer or involve 3
a bad conduct discharge need not be forwarded to The Judge Advocate
General nor need the testimony be set forth verbatim; when directed
by the convening authority pursuant to paragraph 7, a reporter need -
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not be used and such a record may be summarized and arranged as
set forth in appendix 10. Whatever form the final record may take,
however, the procedure during trial will be that set forth in
appendix 8a.

Whether the authentication required is that for a general
court~-martial--i.e., by the law officer and president, or of a
special court-martial--president and trial counsel, the record is
prepared by the trial counsel, and it may be kept or written by
him or by a r¢oorter acting under his direction. He will insure
that all required accompanying papers are securely bound with the
record of trial and that the necessary forms--such as the chronology
and data sheets--are initiated, exhibits attached, and so on, in
accordance with appendices 9e and 10b. Each accused is entitled to
an authenticzted copy of the record and in general and special court~
martial cases in which the sentence adjudged affects a general or
flag officer or extends to death, dismissal, dishonorable or bad
conduct discharge, or confinement for a year or more, the reporter
will prepare an original and two copies of each record and of all
documentary exhibits received in evidence besides those made for

- each accused. In addition to this a convening authority may direct

additional copies at his discretion. See paragraph 49b(2).

Paragraphs 82d and 82g(l) set forth provisions concerning re-
cords of trial which must, for security reasons, be classified.
Records should never be classified for such ressons as obscenity
and the like, even though the court may have excluded the public
from the trial, but should be classified only for reasons of se-
curity required by departmental regulations. If the accused's
copy of the record contains matter requiring security protection,
it is forwarded tc the convening authority who withdraws therefrom
matter requiring security protection and then returns the expurgated
copy of the accused to him with a certificate that certain matter
has been deleted and, in the case of a general court-martisl, that
the complete record may be inspected in the files of The Judge
Advocate General.

Appencdix 8¢ covers proceedings in revision and 93 shows a certi-
ficate of correction. Revision procedure is that which takes place
after final adjournment in a case when the court reconvenes and
reconsiders any action it has taken. A certificate of correction
of the record is merely a formal way of msking a change in the re-
cord to make it conform to a fact which actually occurred during
the trial. However, errors of transcription and the like are ordi-
narily corrected by trial counsel prior to authentication of the
record and, frequently, as a result of suggestions from defense
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counsel who, when practicable, should be permitted to examine the
record. OSee paragraph 82e. Errors may also be corrected at the
tine of, and by those who perform, authentication of the record.
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Conf'erence 5_1_)_

STATUS AND DUTIES OF THE LAW OFFICER; FINDINGS
AND SENTENCE; REVISIONS; REHEARINGS

Conducted by
IMAJOR KENNETH J. HODSON

References: Paragraphs 39, 40b(1), 57, 62£,g,h, 73-77, 80, 81
Appendices 8a, 12, 13

DUTIES OF LAW OFFICER

Status of law officer. In determining the status of the law
officer, the following testimony, which was presented by a member
of the drafting committee to the Senate Subcommittee which con-
sidered the Uniform Code of Military Justice, is helpful:

"Article 26 and Article 27 deserve special mention.
The former, which provides for a law officer on general
courts-martial, changes the practice of the Navy which
has heretofore had no judge on its courts. It also
changes the practice of the Army, which has had a law
member, in that this official will now act solely as a
judge and not as a member of the court, which becomes
much like a civilian jury. * * * Another example of
uniformity is found in Article 51, which covers the
question of voting and rulings. As set out by the pro-
vision of the Articles, the law officer now becomes
more nearly an impartial judge in the manner of civilian
courts. * * *" (Underscoring supplied.)

Similar testimony was presented to the Subcommittee of the House
Committee on Armed Services. Because the legislative intent is so
clear on this point, the law officer has been charged generally
with the responsibility for the fair and orderly conduct of the
proceedings.

The president of a general court-martial, with few listed
exceptions in paragraph 40b(1), is assigned a position similar to
that of the foreman of a jury. However, it is provided that he is
to be consulted as to the time of trial as he should be familiar
with the military situation and the availability of persomnel.
There was some objection to relegating the president of a general
court to this comparatively insignificant position. It was con-
tended that he could not maintain his dignity or the dignity of
the proceedings unless he were assigned the usual prerogatives
of a presiding officer of the court. On the other hand, it
appeared that the average line officer does not wish to perform
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legal or quasi-legal duties. Ifurther, it appeared desirable to
eliminate the embarassing possibility that a ruling of the presi.
dent, purportedly as presiding officer, would be overruled by
the law officer by virtue of his power to rule finally on almost
all interlocutory questions.

Continuances. As the law officer rules finally on the
questIon of continuences during trial, these paragraphs provide
that he is to be consulted by the president of & general court-
martial as to the time of trial. It is contemplated that the
law officer may, in an appropriate case, oconduct an out-of-court

" hearing prior to the commencement of the trial as to a request

for postponement, the taking of a deposition, or any similar
matter, His decision at such a hearing will not be final and
the aggrieved party may raise the question again in open court
in order that the question and ruling may be made & matter of
record,

Challenges. Although not a member of the court, the law
officer may be challenged for cause under Article 41. However,
the general legal qualifications of the law officer are not a
proper subject of inquiry under a challenge for cause. If hig
eligibility is made a subject of challenge the only grounds are
his prior participation in the same case and the four enumerated
in paragraph 62g. Fishing expeditions are not permitted. To
insure the protection of the law officer in this respect, it is
provided that the law officer will continue to rule on inter-
locutory questions which may arise during an inquiry into his
own eligibility (62h(2)). These rather stringent rules were
inserted because of the past experience of the Army and the Air
Force in cases in which the law member has been embarrassed by
an unnecessary and unwarranted inquiry into his general legal
education. Some such inquiries, usually limited only by the
rulings of a president who was no match for clever counsel, have
gone sofar as to require the law member to answer myriad hypo-
thetical questions of law for hours--sometimes days. In some
cases, this harassment was renewed each time the law member
ruled adversely to the defense. Such chicanery has now been
laid to rest.

Interlocutory questions. The procedure for ruling on
interlocutory questions is completely new to the Navy. The
procedure set forth in the manual is new in part to the Army
and Air Force. In a general court-martial, the law officer
has been given about the same powers with respect to inter-
locutory questions as the judge of a civilian court. One
restriction on his powers is the fact that his ruling is not
final if it involves the question of insanity or a motion for
a finding of not guilty. Another restriction--an empty one--
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is the provision that he may not rule upon challenges. As to
the matter of challenges, appendix 8e permits the law officer
(president of a special court-martiel) to rule initially when
it is manifest that a challenge for cause would be sustained.
Without this provision, a void would be oreated in the pro-
ceedings whenever & challenge for cause was made.

The law officer may in a proper case conduct hearings
outside the presence or view of the members of the court;
examine proffered documents outside the view of the members
of the court; recess the court to hear argument, conduct
research, or consider written briefs, motions, requests,
etc., submitted by counsel.

The Federal rule in this respect is that the trial judge
is to determmine the admissibility of evidence, but there is
no hard and fast rule that the jury must be withdrawn when the
question of admissibility is being explored. For example, if
the preliminary evidenoe has no bearing on the guilt or immo-
cence of the accused, the jury need not be excused. It is
considered better practice, however, for the jury to retire
when the preliminary t estimony may influence the jury on an
issue which is to be determined by it (Eierman v. U.S. (1930),
46 F. 24 46; McNabb v. U.S. (1943), 318 UsS.332, 338n, 346).

The manual gives the law officer more discretion than is
permitted the judge of & Federal court by including the rule
that, except for hearing arguments on proposed additiomal
instructions:

"% x * there is no requirement in courts-martial
that the law officer conduct any hearings out of the
presence of the members of the court.”

Thus, it is completely within the discretion of the law officer
whether he shall hold out-of-court hearings. However, if

the offered evidence is admitted, the law officer must give
both sides an opportunity to present in open court any compe-
tent evidence affecting the weight to be given to the admitted
evidence (e.g., see 140a, Coufessions and admissions.) If the
offered evidence is denied admission counsel may not present
the preliminary evidence in open court as the question of
whether the law officer's ruling denying admission is correoct
can be determined by the reviewing suthorities from an examin-
ation of the appellate exhibits., Counsel and the law officer
will take appropriate action to insure that the record contains
the appellate exhibits and that the appellate exhibits contain
the offer and the ruling thereon. The term "appellate exhibit™
has been given to an exhibit which has been attached to the
record for the consideration of the reviewing authorities.
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Rules as to when and how out-of -court conferences ars to be
recorded are set forth in paragraph 57g(2)e Exemples of the
manner of conducting such hearings are in appendix 8a.

If the members of the court are to vote on an inter-
locutory question, the law officer may give the court such
instructions as will better enable the msmbers to understend
the question they are to determine. Note also the provision
of this same parsgraph that the law officer will rule finally
as to whether & member cen properly object to his ruling.
This provision was inserted to prevent unnecessary and un-
seemly wrangling between the court and the law officer as to
whether the court has a right to object to, or vote on, a
particular ruling of the law officer.

Meaning of term "court." It was considered unduly burden=-
some To repeat in every instance involving an interlocutory
question that the law officer of & general court-martial or
the president of & special court-martial would rule. Accordingly,
the manual states in many instances that a particular question
is to be decided by the "court.” Notwithstanding such statements,
if the question is an interlocutory one, the law officer or
president will rule as indicated in paragraph 57.

Instructing the court--general. The law officer (presi-
dent of a special court-martial) is required by Article 5lc
to charge the court as to the presumption of innocence, the rule
of reasonable doubt, and the burden of proof. This charge is
to be given in the words of the article (App. 8a). In addition
the law officer (president) is to "instruot the court as to the
elements of the offense."” These instructions and charges must
be given in every case--even those in which the accused has
pleaded guilty.

Instructing the court--elements of the offense. The meaning
of the phrase, "instruct the court as to the elements of the
offense™ is not clearly indicated in the legislative history.

The drafting committee referred to A.W. 31 and to proposed AGN,
Article 24, and stated: "This article is derived from AW 31."
A.W. 31 did not contain the phrase in question. Proposed AGN,
Article 24, was similar to Rule 30, Federal Rules of Criminal
Procedure, in that it required the judge advocate (Navy name for
law officer) "in open court, to instruct the court upon the law
of the case.” It must be concluded, therefore, that Congress did
not intend to adopt the Federal rule that "instruction on the
law” of the case will be given, but rather that it intended to
adopt a much less burdensome rule. The above conolusion ig further
bolstered by the fact that, as Article 5lc makes no distinction
between the powers and duties of the president of a special court-
martial and the law officer, it is olear that Congress intended
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the president and the law officer to give the same instructions
as to the elements of the offense. As the president is not
required to be a lawyer or to have legal training or experience,
it is also clear that the instruction as to the elements of the
offense must be limited to materiel that is within the knowledge
of the average line officer. Accordingly, the manual provides
that the requirements of Article 51c, with respect to instruct-
ing the court as to the elements of the offense, will be met

if the instruction includes nothing more than & reading of the
pertinent subparagraph entitled "Proof" which appears in the
discussion of each of the punitive articles (App. 8a). Thus,

to instruct the court as to the elements of the offense of
brivery (Art. 134), the law officer (president of & special
court) properly could advise the court that it may find the
accused guilty if it finds:

"(a) Lhat the accused did or failed to do the acts, as
alleged; and (b) the circumstences as specified."

The president of a special court-msrtial should always follow
this procedure in instructing as to the elements of proof.

Admittedly, such instruction as to the elements of an of-
fense serves only one purpose: It calls the attention of the
court to the discussion of the punitive article concerned. In
fact, it is & good practice for the law officer (president of a
special court-mertial) specifically to invite the court's attention
to the pertinent paragraph. However, the law officer is not pree
cluded from amplifying his instruction as to the elements of the
offense. He may feel that such amplification is necessary,
espscially with respect to offenses laid under Article 133 or
134, as only a few offenses under Article 134 contain a detailed
statement of the elements of proof. If he believes amplified
instructions to be necessary, he may usually derive the essential
elements of proof--actually the essential fects to be proven--
from the specification itself. Thus, to instruct the court as
to the elements of proof of the offense of careless discharge
of a firearm (a rifle) under Article 134, the law officer might
advise the court that it may find the accused guilty if it finds:

"(a) That, at the tims and place alleged in the speci-
fication, the accused discharged a rifle, (b) that such
discharge resulted from the carelesspmess of the accused,
end (c) thet, under the circumstances, the conduct of
the accused was to the prejudice of good order and dis-
cipline in the armed forces or was of & nature to bring
discredit upon the armed forces.™

Note that, if the law officer instructs in the language of the
specification, he should include in his instruction as to the
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elements an offense laid under the first two clauses of Article
134 the matter indicated in (c¢) above, Similarly, with respect
to offenses laid under Article 133, the instruction in the
languege of the specification should conclude with;

"Phat, under the circumstances, the accusedts act or
omission was unbecoming an officer and & gentleman,"

The manual does not contain the usual subparagraph "Proof® as

to crimes and offenses not capital laid under the third clause

of Article 134, These offenses will he rare and the instructions
as to the elements thereof should be preparsd with care. Ordi-
narily, counsel should be asked to submit proposed instructions

as to the elements. The trial counsel should be able to furnish
the correct elements as the staff judge advocate or legal officer,
at the time he referred such a charge to trial, should have
advised the trial counsel of the elements of the offense,

Instructing the court--additional instructions. The report
of the Senate Committee on Armed Services (Sen. Rep. No. 486,
8lst Cong. lst Sess.) contains the follwing comment with
respect to Article 5;2:

"Subdivision (c) prescribes that the law officer of a
general court-martiel and the president of a special
court-martial shall instruct the court as to the ele-
ments of the offense and charge the court on presumption
of innocence, reasonable doubt as to guilt, reasonable
doubt as to degree of guilt, and burden of proof. This
subdivision sets out the minimum requirements as to the
scope of the. instructions. It will not prevent him
from charging on sadditicnal rules of law which are ger-
mane to the case."

The following remarks with respect to the position of the
law officer appear at page 1387 ff of the Congressional Record
of 2 February 1950 (Vol. 96, No. 23):

"MR, KEFAUVER, * * * It should be pointed out
that under article 51 the court will have the benefit
of the law officer's instructions on the elements of
the offense, the presumption of immnocence, and the
burden of proof, and that the same article does not
prevent him from giving further instructions on other
appropriate matters. » * *

"The Navy has never had a law member Or a law
officer, Under the Army system, the law member would
retire with the court and would advise the court and
vote with it. So this is a compromise between the Navy
procedure and the Army procedure.* *
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®Answering more directly the question of the dis-
tinguished Senator from Missouri, it seems to me that
following the jury concept in the matter is a pretty
safe thing to do., The law officer is distinguished
from a member of the ocourt, and he must be a lawyer.
He instructs the court on the record. * * *

"This is merely getting a little closer to the
civilian approach in court-martiel proceeding. ' It
approaches the judge idea. I think in its general
tendency and generel aim the pending bill, while not
going overboard in attempting to adopt civilian tech-
nique, is an attempt to bring the system a little
further into harmony with civilian methods. This
method of having the law officer instruct, and what
he says appear on the record, and not retire and not
vote with the court, is exactly what is done in ci-
vilian trials before juries today., * * *

"We believe the one particular advantage our
proposal has over the procedure whereby the law officer
retires with the members of the court into executive
session, is that whatever the law officer may say will
be on the record, so that the reviewing authorities
may see what his attitude about the matter was and
what he had to say about it."

From the foregoing, it is clear that Congress intended to
permit the law officer and the president of a special court-
martial to give instructions additional to those required by
Article 51c. Likewise, it is clesar that neither the law
officer nor the president of a special court-martial is required
to give such additional instructions. If it is necessary for
the president of a special court-martial to give additionsl
instructions (e.g., &s to a lesser included offense), he may
do so in closed session, off the record.

Paragraph 73¢ permits the law officer to give additional
instructions "when he deems it necessary or desirable." In
giving additional instructions on the whole case or on a par-
ticular point, the law officer shoulc not violate the rules
pertaining to proper comment by a Federal trial judge. These
rules are outlined in broad general terms in 73¢(l). Although
the Federal rules permit comment on the guilt or imnocence of
the accused in "extraordinary cases," the law officer should not
make such comment in any case. In this connection, note in
appendix 8a the concluding instruction that is to be given by
- the law officer. This concluding instruction eliminates the
need for the law officer to waste the time of the court in
giving it the usual stock instructions as to reasonable doubt,
circumstantial evidence, etc. It also emphasizes the fact that
the court is the sole agency for the determination of the facts
in the case.
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Although not so provided in the Menual, the law officer
should advise counsel well in advence of the conclusion of the
case if he intends to call upon them for proposed instructions.
Similerly, upon request of counsel, he should advise them
prior to the time of their closing arguments what, if any,
instructions he intends to give the court.

The following rules might well be adopted by the law officer
in giving additional imstructions:

8.

b.

Ce

de

0,

f.

Recognize the fact that the members of the court usually
are more experienced in legal matters than is the
average civilian jury, and that it may consult the
manual in closed session.

Don't give any additional instructions unless they
are "necessary or desirable™ to aid the court in
meking its findings.

In lieu of giving imstructions on & certain point,
the law officer properly mey invite the court's at-
tention to appropriate portions of the manual and
note in the record that a copy of the meanual is
available for the court's examination.

If additional 1nstruct10ns are given, they should be
given in the language of the manual whenever possible.

In lieu of giving additional instructions before the
court closes to make its findings, advise the court
that under paragraph 74e it may open and request
additional instructions if it is in doubt as to the
applicability of the law or the effect of certain evi-
dence.

Most important, in determining whether to give additionsl
ingtructions, and in giving them, keep in mind the
injunction of paragraph 39a: "« % % he (the law officer)
should not be tempted to the unnecessary display of
learning or a premature judgment."

FINDINGS AND SENTENCE

Form of finding. The provision of Article 39 that the law

officer end the reporter may be called before the court for the
purpose of putting the findings in proper form is new. Any
discussion Between the court and the law officer at this time
is to be recorded verbatim. The law officer should put the
findings in proper form in any case in which findings by

76



76b(2)

T4p(4)

exceptions and substitutions are made. If, after conferring

- with the president, the law officer is in doubt as to what

offense the court intended to find, he should give it proper
instructions, and advise the court to close and reconsider its
findings, and to make & new finding that is not ambiguous.
However, if there is a clear indication that the court has
found the accused not guilty of a particular offense, it can-
not thereafter, under the guise of clarifying an ambiguous
finding, find the accused guilty of that offense.

Previous convictions. The rule for determining admissible
previous convictions--a compromise solution--is new to all the
armed forces. It will apply to any case involving an accused
who is convicted of an offense committed on and after 31 May
1951, Certain ex post facto matters affecting the Army and
Air Force are treated in the conference on the exscutive order,
Only those convictions of offenses committed within three
years of the commission of an offense of which convicted may be
considered. As a general rule, the previous convictions must
relate to offenses committed during a current enlistment,
voluntary extension of enlistment, etcs The term "voluntary
extension of enlistment" pertains to present Navy enlistment
procedures (Arts. C-1406 and C-10304, BUPERS Manual). Such
s "voluntary extension of enlistment™ creates a new enlistment
for the purpose of determining whether previous convictions
are admissible. Note the following exceptions to the general
rule;:

a. To prevent oconsideration of previous convictions for
offenses committed in a prior period of service, the prior
period of service must have terminated honorably. Thus, if
the accused received an administrative discharge which was
other than "honorable," any convictions for offenses committed
during the period so terminated couild be considered if they
are within the three-year limitation.

b. If a current enlistment or period of service is
extended by act of law, such as the Service Extension Act of
1941 or the Extension of Enlistments Act of 1950, a new
enlistment or period of service is not created. Thus, in the
case of a man whose enlistment normally would have expired on
31 August 1950 but who was retained in the service by virtue
of the HExtension of Enlistments Act of 1950, a conviction of
an offense committed in Jume 1950 could be considered at a
trial at which he was convicted of an offense committed in
June 1951,

Meximum punishment. The accused may be found guilty of
all offenses arising out of the same transaction, regardless
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of whether such offenses are separate, It follows that the
convening authority need not disapprove a finding of guilty

of one specification merely because it alleges the same offense
alleged in & companion specification. Under this rule, an
accused could be found guilty of both a principal offense and
an offense lesser included therein.

Although he may be found guilty of all offenses arising
out of one transaction, the accused may be punished only for
separate offenses., These two rules are taken, generally, from
the decisions of the Federal courts. The rule that offenses
are separate if each offense requires proof of an element not
required to prove the other is commonly referred to as the
"Blockburger rule,” having been taken from the opinion of the
Supreme Court in Blockburger v. United States (1832), 284 U.S.
299,

Both of the foregoing rules are new to all the armed
forces. The Army and Air Force previously have followed the
rule that, although the accused could be found guilty of any
number of specifications alleging offenses arising out of one
transaction, he could be punished only with "reference to the
act or omission in its most important aspect.™ See MCM, 1949,
par. 80a. The "most important aspect" rule is stated in Naval
Courts and Boards (Sec. 451), but it is considered advisory
only. The Navy has recently commenced to follow the Block-
burger rule, but, instead of applying it to the sentence as
it is applied by the Federal courts, has applied the rule to
the findings. Thus, if an accused were convicted of a single
larceny charged in multiple specifications (200a(7)), the
present Navy rule would require the disapproval of findings of
guilty of all but one specification. Applying the rule an-
nounced in paragraph 76a(8) to such a case, an accused legally
could be found guilty of each of the multiple specifications
alleging the single larceny, but the sentence would be limited
to that authorized for one specification {(the one authorizing
the most severe sentence). One of the principal reasons for
adopting the Blockburger rule is that we may now look to the
Federal courts for precedent. It will also eliminate the need
for unnecessary corrective action by reviewing authorities in
that, if the sentence is supported by a good specification, it
will be unnecessary to determine whether the offenses are
separate.

REVISION PROCEDURE

There is nothing new in the procedure as to revision of &
record of trial except for the requirement that all personnel--
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including counsel for both sides, the law officer, and the
accused--must be present. This requirement resulted from the
wording of Article 39, With respect to membership of the
court, the procedure is the same as that now in existence in
all the armed forces. That is, new members may not be added
to the court for revisgion proceedings. However, new counsel
and new law officers may be appointed for the purpose of the
revision proceedings. If they are so appointed, it is not
necessary that the record of trial be read to them. It is
sufficient if they familiarize themselves with those portions
of the record which will emable them to carry out their duties,
if any.

REHFEARING PROCEDURE

The Army-Air rehearing procedure was adopted. Rehearings,
by that name, are new to the Navy but the actual proceedlngs
are similar to the Navy's present new trial provisions (Sec.
477, NC & B). It is provided that the law officer (president
of a special court-martial) may examine the record of the
original hearing if necessary to emable him to rule properly
upon the questions arising at the rehearing. This provision
permits the law officer (president of a special court-martial)
to examine the review of the staff judge advocate or legal
officer or the decision of the board of review or Court of
Military Appeals if they are attached to the record. Note
also that a part of the record, including the review of the
staff judge advocate or legal officer or the decision of the
board of review or Court of Military Appeals, may be read to
the court when necessary for it to pass on & ruling msde sub-
Ject to objection under Article 5lb.

One provision that is new to all the forces is that which\\
permits the trial counsel to advise the court of the sentence -

adjudged at the original trial. This advice is necessary since }

the court may not adjudge a sentence in excess of or more severe
than that adjudged at the original hearings (Art. 63). /
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Conference 5c

ARRATGNMENT~—PLEAS AND MOTIONS

Conducted by
LT, COL., WALDEMAR A. SOLF

References: Chapter XI, Paragraph 65
Chapter XII, Paragraphs 66-71
Appendix 2, Articles 43, 44, 45, 62, 63, 66d, 67s
Appendix 8a, Arraigmment

Arraignment,—Paragraph 65 was taken without too much changs :
from paragraph 62, MCM 1949, Arraignment is the procedure 