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FOREWORD

By direction of the President, pursuant to Article of War 501, the
Branch Office of The Judge Advocate General with the United States Army
Forces in the British Isles was established on 22 May 1942; on 9 November
1942, this office became the Branch Office of The Judge Advocate General
with the European Theater of Operations. Concurrently with its estab-
lishment, the Secretary of War by direction of the President vested in
the theater commander confirming authority under Article of War 48 and
the powers set forth in Articles of War L9 and 50. From its inception
until 20 June 1943, Brigadier General Lawrence H. Hedrick, U. S. Army,
was the Assistant Judge Advocate General in charge, and since the latter
date Brigadier General Edwin C. lcNeil, U. S. Army, has been in charge.
At first there was one Board of Review, but this number was increased as
the volume of work necessitated.

The present collection contains (to the best of materials and
information available at the time of publication) all the opinions and
holdings of these Boards of Review, together with the lst Indorsement
and an indication of the final disposition with GCMO reference. "Short
holdings," which find the record of trial legally sufficient to support
the findings of guilty and the sentence, without any discussion of the
facts or arguments, are not included. In the CONTENTS of each volunme,
there is indicated, opposite the original ETO number of each case, the
CM number allocated to the case in the JAGQO when the record of trial is
received.

In addition, Branch Offices of The Judge Advocate General were
established to serve the Army forces in the Mediterranean Theater (form-—
erly North African Theater) of Operations, in the India-Burma (formerly
China-Burma-India) Theater, and in the Southwest Pacific and Pacific
Ocean Areas. On 1 July 1945 the Branch Office in the Southwest Pacific
Area was redesignated Branch Office in the Pacific, and the Pacific
Qcean Areas office was inactivated. A similar collection of Board of
Review materials will be made for each of them. An index and tables
covering these materials will be added as soon as practicable. The
volumes of materials from the foreign Boards of Review will constitute
a companion series to the compilation of Holdings, Opinions and Reviews
of the Boards of Review sitting in Washington, D. C. Together these
will make conveniently accessible the most comprehensive source of
research materials on military justice in the zone of the interior

and in combat areas.
Q Q/\/
Wm . &M—.&’.\

MYRON C, CRAMER
Major General
The Judge Advocate General

1 August 1945
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WAR DEPARTMENT
In the Office of The Judge Advocate General

for the
European Theater of Operations
: APO 871
SEP 2413
Board of Review. - 42
ETO 2k. 1ST ARMORED DIVISION

Trial by G. C, M. convened at Cas-~
tlewellan, County Down, Northern
TIreland, August 31, 1942. Dishon~-
orable discharge, forfeiture of all
pay and allowances and confinement
at hard labor for three (3) yearss
Federal Reformatory, Chillicothe,
Ohio, is desigmated as the place of
confinement, ‘ .

UNITED STATES
Ve
Private First Class DANA E.

WHITE (15013057), Company G,
13th Armored Regiment.

S’ a0 80 ¢ 00 08 S

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates.

1, The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. The accused was tried upon the following charge and specifi-
cation:

CHARGE: Violation of the 93rd Article of War.

Specification: In that Private First Class Dana E. White,
Company #G", 13th Armored Regiment, did, at Washington
Court House, Ohio, on or about April 7, 1542, commit
the crime of sodomy, by feloniously and against the
order of nature having carnal connection with Private
First Class Melvin A. Hunton, Company "G", 13th Armored
Regiment, in that he, the said Private First Class White,
did insert into his own mouth the penis of the said Pri-
vate First Class Hunton, a male human being.

He pleaded not guilty to, and was found guilty of, the charge and speci-

‘fication. No evidence of previous convictions was introduced. He was

sentenced to dishonarable discharge, forfeiture of all pay and allow-
ances due or to become due, and confinement at hard labor fo;/%hree (3)

- years. The reviewing authority approved the sentence, designated the

Federal Reformatory, Chillicothe, Ohio, as the place of confinement,
and forwarded the record of trial for action under Article of War 50%.

REBRADED. NS W ASS IEIER

BY AURey of. TUA G

Bt Re&NALD C.Micnek, Cot.,
JAGC , Exec. .26 Fer. /15
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(2)

3. The accused, at the time of the incident giving rise to the
charge, was a member of Company "G", 13th Armored Regiment (R 12), On
or about April 7, 1942, this regiment was engaged in an overland move-
ment from Fort Knox, Kentucky, to Fort Dix, New Jersey (R 6, 12). It
moved by its own power., The first nightts bivouac was near Washington
Court House, Ohio (R 6, 7). At the time camp was made, the accused and
Private First Class Melvin A. Hunton, Company "G", 13th Armored Regi-
ment, became tent mates (R 12, 22). They ptiched their pup tent to-
gether, but.it was not a deliberately planned, nor previously ordered,
companionship (R 24, 25). Before the night?%his bivouac, the two sol-
diers had not been tent mates (R 2L, 25), and, subsequently, they did
not sleep together under the same pup tent (R 2L), although they had
- slept in the same squadroom or floor (R 10, 24). Private Hunton had
known the accused for about two years (R 8, 10). It was raining when
the pup tents were pitched (R 12, 22). Hunton and the accused went to
bed in the tent, dressed in their combat suits (R 15, 20). Hunton wore
the old type of ccmbat suit - "the kind that zip up the front" (R 15,
20). The zipper on the suit was closed when Hunton went to bed that
night (R 20). Hunton also wore simmer undershirt and shorts (R 21).
The two soldiers slept with their feet towards the tent opening (R 1k,
19). Accused on the left side of Hunton (R 26). The evidence estab-
lishes the foregoing ficts without conflict.

Hét The prosecution's case is dependent upon the evidence of Pri-
vate/dB8%Rat of Herman T. McWatters, Captain, 13th Armored Regiment.
Hunton's testimony is direct and positive that, when he was awakened

by the guard on the morning of April 8, 1942, at or about the hour of
3:00 o'clock A.M., he discovered the accused lying across his stomach
(R 7, 26); that accused was lying on the left side of Hunton with his
right.arm on Hunton'!s chest (R 8, 26); and that his (Hunton's) penis
was erect and in the mouth of the accused (R 7, 25). He asserted that
such situation was without his volition or desire (R 7). Hunton's com-
bat suit had been opened - "it had been zipped all the way down" (R 21).
Hunton had no blanket covering him, but had slept in his combat uniform
on top of his bed roll (R 21). TWhen he discovered accused's actions,
Hunton shoved accused away and got out of the tent (R 8, 21). He did
not report the incident to a superior officer until five hour's later
(about 8:00 A.M.), then it was to an unidentified lieutenmnt who was on
the convoy with Hunton (R 9, 23, 21). Hunton also made report to a
non-conmissioned officer of his company when he reached Fort Dix (R 23).

\ Captain McWatterts testimony was to the effect that, in the
last week of April, 1942, he questioned accused in connection with the
alleged offense (R 16); that, at that time, he warned accused that any-
thing he said could be used against himj; that he did not lead accused
to believe that, if he confessed, his punishment might be lighter; that
he did not threaten accused (R 17); that he propounded to the accused
the specific question: "Had he been guilty of an unnatural sexsal actfn;



(3)

and that accused responded: "Yes, sir, he had been" (R 17). There-
after, in the course of his testimony in rebuttal, Captain McWatters
was interrogated by a member of the court, and the following colloquoy

ensueds

ﬂQ.

A.

Q.
A.

Q.

A.

Q.

A.

Q.

A,

Q.

A.

What was specific questlon that resulted in that
answer?

I told Private White he had been accused of the
act of sodomy or of having unnatural relation-
ship with another man.

Is that the way you put it?
It is.

And he said wﬁat?‘

He said it was true,

Did he later in the same investigation change
his answer or qualify it in any way?

Not at that time, sir.
Did he change it at another time?

Yes, sir. It was after Private White was brought

in to Northern Ireland. I asked him why the trial
had been delayed or what disposition had been made
of the case before he left Fort Dix. In the con-

versation it was brought out that he misunderstood
the questions on which I based my charged.

Did you ask him whether he had put his mouth on
the penis of Private Hunton?

I didnt't ask him that.

Did Private White seem to understand what you were
talking about?

I thought he did understand what I meant, but he
states to me since he arrived in Northern Irelard
that he did not understand and that he did not
have sexual relationship with Private Hunton. The
charges which you have here in court now are as
they were drawn in the last week of April, 19.2,
at Fort Dix, New Jersey". (R 17, 18.)

24
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On rebuttal, the prosecution produced as a witness, Private
John Blanton, Company "G", 13th Armored Regiment (R 27) and, after
qualifying the witness as to his acquaintanceship and contact with»
accused, propounded to him the following question:

"yhat was accused's general reputation by those who
know him best as to any perversion or the like?
Vhat is accused'!s general reputation by those who
have known him best * % »" (R,28).

The defense objected to the question, and thereupon the trial
judge advocate declared: "The prosecution contends that the defense
has introduced two character witnesses as to accusedts good character
or reputation, which is normally presumed to be good. The matter in
issue is whether he is a pervert. The prosecution wishes to establish
the-accused!'s reputation as to perversity. The defense, in its intro-
duction of the character of the accused in the case, immediately placed
the accused's reputation and character® (R 28). The president and law
member of the court ruled: "The testimony of the witness will be lim-
ited to such facts as he may know himself. Is that clear?" (R 28).

The prosecution declined to question the witness further (R 28). There-
upon, the court, of its owm motion proceeded to interrogate the witness,
Planton. Questions were propounded for the obvious purpose of extract-
ing from the witness evidence of specific acts of perversion or immor-
ality between the accused and witness, or between third persons and the
accused (R 28-30). Pertinent examples of these questions and the re-
sponses of the vitness thereto are: "

"Q. Has he at any time asked you to have sexual re-
lations with him?

A. NO, Sj.r." (R 28).
TR N TR T
"Q., Has he ever made a grab for your privates?

. A. No, just laid his hand over it or something like
that. ‘ :

Q. Did I understand you to say that he laid his hand
on your privates? ’

A. Yes, sir." (R 28).
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"Q. Did he lay his hand on your leg or your privates?
A+ On my privates, sir." (R 29).
LI
QQ. Did you ever see him do it to anybody else?
A. No, sir.
Q. Did you ever see him propositioning anybody else?
A. No, sir." (R 30).

Following this examination of the witness by the court, the prosecution
asked the witness the following question:

"private Blanton, in the organization of which you are
a member, what is the accusedt!s general reputation among
those who know him best as to any perversion, sexual
perversion?® (R 30).

The defense objected to the question (R 30), In the colloquoy between
the trial judge advocate, the defense counsel and president and law
member of the court, which ensued, the president stated: "It is the .
opinion of the court than ay evidence tending to establish the bad
character of the accused should be presented in the testimony of per-
sons who have personal knowledge of those facts. The present witness
has testified as to his knowledge of the actions of accused (under-
scoring supplied). If the prosecution desires to establish that, it
should be introduced in the form of direct evidence" (R 30). There-
upon, the president sustained the defense's objection (R 31), and the
prosecution rested its case.

. 5. The accused appeared as a sworn witness in his own behalf,
after being duly warned by the court as to his right, and that, if he
elected to testify, he was subject to examination as any other witness
(R 11, 12). His testimony corroborates that of Private Hunton as to
all preliminary matters. (R 11, 12). On direct examination, he made no
specific denial of the offense, but, upon asked: "Did you have any
recollection of being close to Private Hunton?", he replied: ®Not very
well, sir. I don't remember. I dontt recall real clear, sir, because
I was awakened by the rain and I had just moved and I went back to sleep
again® (R 12). On cross-examination by the prosecution, the follow:ng
_ colloquoy occurred:

"Q. At any time during the night had you fondled
Private Hunton'!s organ?

A. If I had I did it in my sleep (underscoring supplied).
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1Q, Had you his penis in your mouth?

A. No, sir. }Not uﬁless did it in sleep (underscoring
supplied)®(R 14). , :

A member of the court interrogated accused and, in the course
of the examination, the following discussion developed:

nQ, What kind of combat suit had he (Hunton) on - old
style or new style? : S

A. I believe it was the new style. I don't know
whether there are any new types.

Q. Did it have a zipper on the front?
A. T think it did.

Q. Did it have a zipper on the side? Did it have one
on the side and one in the front? .

A. I am not sure.
Q. Did it zip up or down?

Ae As I remember, sir all of them zipped down.

Q. How do you know that?

A. I was kind of in a subconscious mind. Thatts how
T happened to know. Just realized it when 1 woke
up and saw it was in that condition (underscoring
supplied)” (R 15)e

The defense also produced two character witnesses (R 10, 11)
who each testified, without objection, that, prior to April 7, 1942,
the accused had never “propositioned" the witnesses and that they did
not know of him "propositioning" anyone else (R 11).

6. The evidence thus shows without contradiction that the acw
cused had access to Private Hunton at the time and place alleged in the
specification under circumstances that corroborates Hunton's specific
testimony as to the commission of the offense by accused. The testi-
monyof Private Hunton as to the act charged is direct and pesitive (R
7, 25-27), and it was not shaken by cross-examination of the defense
orby the examination of the court. The accused made no categorical or

24
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positive denial of the criminal act; rather, his denials are qualified
and evasive. They are in the nature of a confession and avoidance (R
14). He said if he fondled Private Hunton's organs, "¥ did it in my
sleep", and if he had Private Hunton's penis in his mouth, "I did it
in sleep" (R 1L4). Such denials are unconvincing. The do not meet
the test o? honesty and frankness. They indicate an unwillingness on
the part of accused to make a forthright denial. They are attempts to
meet a drect charge by an explanation instead ofby a straight forward
denial. They reveal a guilly conscience and not the clear conscience
- of a man falsely accused of a filthy crime. There is no element of
indignation in them, such as would be naturally aroused in the breast
of an immocent man,

" Further,corroboration of the testimony of Private Hunton is
furnished by the accused himself when, interrogated by a member of the
court (R 15). He had been questioned as to the style of combat suit
worn by Hunton on the night in question (R 15). He was then asked,
"Did it zip up or down?". He ansgwered, "As I remember, sir, dl1l of
them zip down"., The court member then asked, "How do you know that?". (R 15)
Then came a most interesting answer, "I was kind of in a subsconscious
mind. That's how I happened to know. Just realized it when I woke up
and saw 1t in that condition (R 15)"., Private Hunton testified that
his combal suit was closed when he went to bed that night (R 20) but,
that upon his awakening, in the morning, it had been opened - "It had
been zipped all the way down (R 21)". It therefore appears that the
accused himself agrees with Private Hunton that the latter's uniform
had been opened during the night. The accused then unconsciously re-
veals an equivocal mental process. He says that Private Hunton's uni-
form had been "zipped down" because he happened to know it in Lis "sub-
conscious mind", and that he realized it when he woke up and "saw it
was in that condition". His statement indicates a desire on his part
to admit that Huntonts wniform had been opened, but he connects such
facts with his "subconscious mind", in order to evade an implication
that he himself "zipped it down". Such testimony necessarily creates
an unfavorable impression in the minds of the court as to the verity
of his entire testimony.

The court heard Private Hunton and the accused testify; ob-
-served their demeanor on the witness stand, and had the advantage of
personal contact with them. It was the court'!s duty to reconcile con-
flicts in ther evidence; determine the prbative value of evidence ac-
cepted by it; and discover the honesty and trustworthiness of the wit-
nesses. The so-called "character evidence" either for or against ac-
cused 1s valueless, and its introduction served no good purpose except
to excite legal questiomshereinafter considered.

: The Board of Review is of the opinion that ihere is compel-
ling evidence that accused committed the crime charged;that the prose-
cution sustained its burden of proving, beyond a reasonable doubt, the

24
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(8)
commission of the offense charged.

7« The admiss on of testimony involving the so-called confession
of accused requires but brief consideration. Excerpts from the record
above abstracted clearly show that Captain McWatters, at the time of
first interrogating accused (at Fort Dix), warned him that anything he
said could be used against him; that he did not lead accused to believe
that, if he confessed, his punishment might be lighter; and that he did
not threaten accused in order to obtain the confession. On the occasion
of the second interrogation of accused by Captdn McWatters (in Ireland),
the accused made no confession, but, instead, a demial. The defense
raised no objection to admission in evidence of the alleged confessim.
The accused first indicated the existence of the confession in its orig-
inal cross—examination of Captain McWatters (R 9, 10), although the pro-
secution, on direct examination, made no mention of it (R 9). Under
these circumstances, the Board of Review is of the opinion that there
was no error committed by the court in admitting, in evidence, Captain
McWatter's testimony as to the accused's confession (MCM, Par. 11k, Page
16).

Captain YcWatter's testimony (R 16-18) concerning his second
interview with accused, affects only the probative value of the confes-
sion. The accused, on the second interview, declared he did not under-
stand the meaning and purport of the questions propounded to him by the
Captain at the first interview, and specifically denied he had committed
the crime wth which he is charged. This conflict in the statements of
accused is not revelant, nor material, in considering the question of
the admissibility of the McWatter's testimony covering the confession.
It goes to the weight and sufficiency of the confession and that was
matter exclusively for the court.

8. The defense produced two "charactert® witnesses (Lynch and Gar-
land) (R 11), who, without objection from the prosecution, testified
that accused had never propositioned" either of them, and that neither
of them had ever known of accused!s *propositioning" anyone else (R 11).
This is not evidence of 'gzood reputation' or "good character® within the
meaning of the rule permitting an accused to introduce evidence of his .
owm good character (MCM, Par. 112, Page 112). This testimony should
have been excluded by the court, had the prosecution objected. It was
entirely immaterial to the issue before the court. It was of no value.
The two witnesses might have been the only two persons out of two hun-
dred individuals that the accused had not "propositioned". It was neg-
ative evidence.

Two of the principal rules concerning the intwduction of evi-
derce of an accused's general reputation are declared as follows:

24
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"General character is the reputation one has made
in the community in which he lives, the result of
his general walk and conversation, and it cannot
be shown by proof of particular acts of good con-
duct or bad conduct, but only by proof of his gen-
eral reputatio 6Wthat is, what his neighbors say
about him, or/ﬁe is generally accepted, received
or regarded by them". (Wharton's Criminal Evi-
dence, Vol. 1, Page L63-L; Sec. 331.)

#3 3¢ % the state cannot offer evidence of bad char-
acter of the accused except to rebut his evidence

of good character, but when the defendant puts his
character in issue, the prosecution may rebut such
evidence by proof of bad reputation # x %%, (Whar-
ton's Criminal Evidence, Vol. 1, Page 456; Sec. 330.)

The prosecution, on rebuttal, attempted to med the so-called
“character" evidence of the accused (R 27, 28). The trial judge advo-
cate, apparently having mind the rules of evidence above stated, pro-
pounded to the witness, Blanton (R 28), a question in substaice as
follows:

"Private Blanton, in the organization in which you
are a member, what is the accused's general reput-
ation among those who know him best as to any per-
version, sexual perversion (R 28, 30)%.

The defense objected to the question and the court sustained
the objection with the comment: "The testimony of the witness will be
limited to such facts as he may know himself. Is that clear? (R 28)%.
The prosecution declined to question the witness further. It was then
the court, of its own volition, asked the witness Blanton, in substance,
whether the accused solicited witness to have sexual relations with
him; whether accused ever made a “grab for his privates"; whether wit-
ness had ever seen accused do it to anyone elsejand whether witness ever
saw accused "proposition" anybody else (R 28-30). At the conclusion of
the court's examination, theé prosecution renewed its question as to the
general reputation of accused as to sexual perversion (R 30). Again
the defense objected (R 30) and again the objection was sustained (R 31)
with the observation that "The present witness has testifizd as to his
knowledge of the actions of the accused (R 30)". With this state of
the record, the question arises as to whether the court, in its rulings,
committed errors seriously affecting the substantial rights of the ac-
cused.

It is to be observed that the defense counsel, in the first
instance, misconceived the nature of “character" evidence. His witnesses
did not testify as to the general reputation of the accused for morality

24
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and normal sexual conduct; rather, they gave only negative evidence.
Their evidence was not even testimony as to specific acts of good
conduct. On rebuttal, the trial judge advocate, in order to meet this
evidence, asked the witness, 'Blanton, a question as to the general re-
putation of the accused. The court refused to permit such quesfion to
be answered; made Private Blanton its own witness, and proceeded to
secure from him evidence of solicitation or "propositioning' of the wit-
ness by the accused.

The court was correct in sustaining the objection to the trial
judge advocate's interrogatory to the witness, Blanton, but not for the
reason stated by it. As above indicated, the accused!s interrogatories
to his witnesses, Lynch and Garland, did not put in issue any question
as to accused's general character or reputation. They raised no issue,
because they were entirely negative and without materialty to the issue
before the court. Hence, the prosecution was not authorized to draw
into issue the question of accusedt!s general character. The prosecution
had no evidence of accused's good character to rebut. This is the true
reason for the ruling.

However, when the court made the witness, Blanton, its own
witness, and secured from him evidence of commission by accused of spe-
cific acts of perversion not connected with the offense for which ac-
cused was on trial, a different question is presented. Was this evi-
dence admissible? The accused had previously testified that if he had
performed the acts of perversion on Private Hunton, he had done so in
his sleep (R 14). Thereby, he introduced the element of accident, mis-
hap or unintentional criminal conduct. Blanton's responses to the
court!s questions negative such element and they were thereby both re-
velant and material and served to rebut the inferences of accused's
testimony. On this basis, the evidaice was admissible.

nfvidence which shows, or tends to show, the commission
of another crime, is admissible when it shows the ab-
sence of accident ormistake in the commission of the
act charged against the accused®., (Wharton's Criminal
Evidence, Vol. 1, Sec. 354, page 536.)

Although the record shows that the court and counsel did not properly
appreciate the correct application of the rules of evidence hereinabove
discussed, the Board of Review is of the opinion that the court, in its
rulings on the admissillity of evidence, did not commit any error sub-
stantially affecting the rights of the accused.

9, For the reasons stated, the Board of Review holds that the re-
cord of trial is legally sufficient to support the findings of guilty of
both the charge and specification and legdlly sufficient to support the
sentence. The court was legally constituted. o error injuriously af-

=10
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feeting the substantial rights of the accused were committed during the
brial,

The accused is twenty-three (23) years of age. Pursuant to
paragraph ﬁ (d), General Crder 37, TTOUSA, ¢ September 1942, the execut-
ion of a sentence of dishonoratle discharge may be ordered executed when
an accused is sentenced to confinement for three (3) years or nore for
an offense vhich renders his retention in the service undesirable. Ob-
viously, sodomy is such-an offense. A zZeneral prisoner may be returned
to tre United States for service of sentence of three (3) years or more.
The Secretery of War, by instructions cdated 26 February 1941 (&G 253
(2-6-l1) ), directed that prisoners in such cases under thirty-one (31)
yvears of age and sentenced to not more than ten (10) years, will be con-
fined ir the Federal Correctional Institution or Reformatory, which is
nearest the nort of debarkation in the United States. The Federdl Re-
formatery, Chillicothe, Chio, is the h% vlace of confinement.

ity “Judge Advocate.

0“7 ,%’ Judge Advocate.

1st Ind.

Judge Advocate,

”‘R DB RTIENT, Cffice of The Judge Advocate General, Furopean Theater

Operations, APO 871, U. S. Army,SEP 241942 -
mO Cormmanding General, lst Armored Division, APO #1251, U. Se Army.

1.  In the case of Private First Class Dana E. White, (15013057),
Company (1, 13th Armored Regiment, attention is invited to the foregoing
holding of the Board of Rewview, that the record of trial is legally
sufficient to support the sentence, which holdlng is hereby approved.
Under the provisions of Article of War 50%, you now have authority to
order the execution of the sentence.

2. Then copes of the published order are forwarded to this off-
ice, they should be accompanied by the foregoing holding, and this in-
dorserent. -The file number of the record in this office is RTO 2.
For convenience of reference, please place that rumber in brackets at
the end of the published order.

(810 24)

L. 4.7 HEDRICK, j N
Brigadier General,

Judge Advocate General,
European Theater of Cperations.


http:CoP1pe.ny
http:secret2.ry

WAR DEPARTMENT
In the Office of The Judge Advocate General (13)
for the
European Theater of Operations
APO 871

Board of Review.

SEP 291942
ETO 25.

UNITED STATES ) HEADQUARTERS, SERVICES OF SUPPLY
Ve H
Captain JOHN F, KENNEY, : Trial by Ge. Ce Ms convened at Chel-
(0-9048L40), 3Lhth Englneer Reg~- ; tenham, England, September 3 and L,

iment. 1942, Dismissal.

OPINION of the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates.

1. The record of trial in the case of the officer named above,
having been referred by the Cormanding General, European Theater of
Operations, the confirming authority, prior to his action thereon, and
pursuant to the provisions of Article of War L6, to the Assistant Judge
Advocate General in charge of the Office of The Judge Advocate General
in the European Theater of Operatlons who, under the provisions of the
last paragraph of Article of War 50%, has, with respect to this case,
like powers and duties as The Judge Advocate General, and, to the end
that the accused should have an independent review of the record of
trial by the Board of Review, in accord with the provisions and in keep=-
ing with the g irit of Article of War 502, having been referred by the
Assistant Judge Advocate General to the Board of Review for examination
arid review, has been examined by the Board of Review and the Board sub-
mits this, its opinion and holding thereon, to the Assistant Judge Ad-
vocate General,

2. Accused was tried upon the following Charges and Pecificat-
ionsse .

CHARGE I: Violation of the 95th Article of War. .

Specification 1: In that Captain John F. Kenney, Caps of En-
. gineers, did, at Gloucester, Gloucestershire, England, on
or about July 28, 1942, wrongfully accost Kathleen Webb
on a public street, and against her will, grasp her, force
her into a vacant area and therchold her until ald summoned
by her outcry forced him to release her.

Specification 2: In that Captan John F. Kenney, Corps of En-
gineers, did, at Gloucester, Gloucestershire, England, on
or about July 28, 1942, in public in the vicinity of the

1
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junction of Oxford and Denmark Roads, wrongfully say
to 1ily Ellis, a resident of Gloucester, in the hear-

ing of other such residents, "You English swine, you
are all cowards, all of you', or words to that effecte.

CHARGE IT: Violation of the 96th Article of Ware

Specification: In that Captain John F. Kenney, Caps of En-
gineers, did, at Gloucester, Gloucestershire, England,
on or about July 28, 1942, wrongfully strike Francis V.
Egan on the facé with his fists,

He pleaded not guilty to and was found guilty of the charges and geci-

fications. No evidence of previous convictions was introduced. He was

sentenced to be dismissed the service. The reviewing aithority approved
the senﬁence and forwarded the record of trial for action under Article

of War L8. :

3. As the facts are disputed, the testimony is rather fully set
out. The evidence shows, by accused!s own testimony, that he is a Cap-
tain of Engineers, stationed at Ashchurch, and that, on the night of -
July 28, 1942, he went to Gloucester (R 58) on a motorcycle to find a
W.A.AF. with whom hé had a date., F_iling to find her or to accomplish
a second attempted date with the first girlts chum, he made an engage-
ment by telephone with the telephone operator who was trying to put
through his calls (R 58). By his testimony, he was to meet her for a
moment at 8:30 that night, when she had a temporary rest period. He
says he did so meet her (R 59) and made a date to meet her again at
11:00 P.¥, in the alley on which the entrance to the telephone office
was located. At eleven ot'clock, after a social evening drinking with
ome new-found friends (R 59), accused returned to the alley or lane
and there encountered a sentry, who asked him if he was looking for
Kathleen Webb., He replied in the affirmative, and the sentry said she
had left word for an officer that might come therej that she had gone
home, stating directions as to her route (R 60). Accused further
stated that this girl came up to him, as he came out of the alley, and
said that, as every place was closed, the only thing to do was to go on
back home; that she got on the motorcycle with him and told him where
to go. He claims they decided to stop a couple of blocks from her home
and talk a while. They got off the motorcycle and, at his suggestion,
went into the yard of a girl's school and stepped over to where it was
dark, at which time she insisted she must go right home. Accused told
her he didnt't like that after waiting all evening for her (R 61) and
"sat her down". She screamed and tried to "scamper" when accused grab-
bed her by the arm as she'was trying to pull away. A Mr. Egan appeared
and asked what was going on. Some women also appeared on the scene,
Zgan struck accused andduring the fight the girl broke away and disap-
peared, and they all went outside the gate. Egan was taken to a house

)
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across the street (R 62) and accused stood with his back to the gate
to protect himself., He remembers saying at the time that they were
all "pig-headed" and “smug", for he was not molesting the girl but
Just standing there holding her. "She was just jerking and pulling."
Accused tried then to find his motorcycle, but missed it. The police,
who had just arrived, informed him where it was and he, at his own
suggestion, went to their headquarters and made a written statement.
Accused testified that, before leaving the scene, Egan came out and
shook hands with him and everybody agreed Egan had been a little hasty
(R 6l4). The testimony of the accused covers nearly eighteen pages of
the record and beginning with his schooling as a boy and outlining his
educational and professional background. He insists that he held the
girl only as proof that nothing wrong had happened and that he had not
molested her (R 62).

Kathleen Webb, a Gloucester telephone operator, the prosecut-
ing witness, identified accused, and testified she first met him about
11:05 the evening of July 28, 1942, (R 6), on Northgate Street, when he
rode up on a motorbike, stopped and offered to take her home and she
refused (R 7);then, later he again stopped her but she went on and tried
to avoid him but again he intercepted her, and dragged her across the
street (R 8). She fell down in a school gateway and tried to run when
accused grabbed hold of her and tried to touch her under her clothing
(R 21); she continued to struggle and then screamed for help and a man
came and tried to release her and eventually she got lcose and ran home
(R 10)s She did not make a date with accused (R 10);did not ride on
the motorcycle at any time (R 24); but she was close enough to smell
liquor on his breath (R 20, 23).

Her story is in part corroborated by witness Egan, who was
badly bruised by accused in the fight to release the girl and who denied
that (R 26) he struck any blows after the girl was released or that at
any time later he shook hands with accused (R 29); by witness White, who
saw the motorbike as it stopped on Oxford Road (R 31) and, as he passed,
saw a soldier and lady standing by it (R 32); that shortly thereafter,
he heard screams and returned in time to see somebody being led or car-
ried across the road from the gate, to some houses on the other side
and, going to the house, he recognized Egan (R 33). He (VWhite) called
the police. He also heard the accused, a big man in uniform, directly
. across the road by the iron gate, call the people there abusive words.
"His exact words were, 'English swine, you are yellow'", and he also
said he was a German. Witness Iily Ellis, housewife living directly
across the road from the school yard gates, who, on the evening in ques-
tion, was about to retire, when she heard repeated cries for help from
across the road. With her daughter and next-door neighbor, Mrs. Wil-
kinson, crossed the street and saw two men struggling and a girl who ran
past them; one man was in khaki uniform with two bars on his &oulder (R
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39) and the other was a civilian, who asked her, "For God's sake, get
some help and get this man away from me (R 38)". Theysucceeded in
getting the civilian away and across the street into her home, the
officer shouting, "Where is he, let me at him", %You interfering
British swine"., He also sald he was of German descent and proud of

it (R 38).. Accused was identified by witness Hemry A. Ellis, who ar-—
rived as Egan was being taken across the street; the Captain (accused)
was there and used very insulting remarks, calling them *“interfering
British swine", and among other things, "yellow" and "curs" (R L6).

He saw there Mrs. Wilkinson, his own wife and two daughters and Mr,.
White. Witness Henry Freeman, was at this mother's house (R L8), where
Miss Webb stayed, when Miss Webb arrived that night some time after
11:30, She ran into the house in a very distressed condition, her legs
from the knee down being covered with mud and blood,

- On the other hand, a vital part of the testimony of Kathleen
Webb, and of the other witnesses, is seriously contradicted by two dis-
interested witnesses. The witness, Mrs. Nellie Wilkinson, testified
that she resides immediately opposite the entrance to the school grounds,
71 Denmark Road (R L42); that, at about 11:30 P.M. on July 28, 1942, she
looked out of an upstairs window of her home ard saw 5 gentleman in uni-
form and a lady crossing the road toward the high school and heard the
school gate open and close (R 42, 88); they were walking together quite
casually, as an ordinary couple (R Llj, 88)., The couple walked rather
quickly and Mrs. Wilkinson heard the womants high heel shoes clicking on
the pavement (R 42, 88); and there was nothing unusual in their conduct
noticed by the witness (R 88),.

The witness, Mr. Sidney H. White, at about 11:20 P.M. on July
28, 1942, was proceeding on foot up Oxford Road on the left-hand side-
walk, and he observed a soldier and a lady standing alongside of a motor-
bike on the opposite side of the street, in front of Mrs. Wilkinson's
house (R 32, 35, 36, 84). The couple were embracing and there was no
sign of a struggle; and the embracement was mutual (R 83, 8L, 87).

' L. David Wagstaff, Polie Inspector of Gloucester, as a witness
for accused, testified (R 70) that he first saw accused about 8:30 P.M.
the night ofJuly 28, 1942, leaving Bull Lane and walking across the
road to the Woolworth shop, and again at the Gloucester police station
at 12:40 A, M, that night when witness had been informed of an assault
which had occurred and accused voluntarily came to the station to give
the details. He informed accused that he was not obliged to mike any
statement unless he wished to do so, but that whatever he did say would
be taken down in writing and might be later given in evidence. Accused
made a statement, which was produced in court but not placed in eviderce.
Five officers (R Th~=77), with whom accused had served for periods up to
three months, also appeared as character witnesses for him, and testified
as to his excellent gualifications and service,
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S5« The defense submitted to the Staff Judge Advocate, Headquar-
ters, Services of Supply , European Theater of QOperations, a letter-
brief on behalf of the accused, wherein it is asserted that the accused
was denied substantial rights by not having been given an opportunity
to examine the availlable witnesses at the time the charges were investi-
gated under Article of War 70,

Article of War 70 provides in pertinent part:

" % 3% % At such investigation, full opportunity shall
be given to the accused to cross—-examine witnesses
against him, if they are available, and to present
anything that he may desire in his own bhealf, whether
in defense or mitigation, and the investigating offi-
cer shall examine gvailable witnesses requested by the
accused (underscoring supplied) s % 9,

#The provisions of Ae. We 70 with reference to investi-
gating charges are mandatory and there must be a sub-
stantial compliance therewith before charges can be
legally referred to trial. A court-martial is with-
out Jurisdiction to try an accused upon charges re-
ferred to it for trial without having first investi-
zated in substantial compliance with the provisions

of A« We 70 and, in such a case, the court-martial
proceedings are void ab initio." (Dig. Ops. JAG,
1912-1940, Sec. 428 (1), page 292.) :

There is no authority for pgying mileage or witness fees in sich prelim-
inary investigation (Dig. Ops. JAG, 1912-1910, Sec. L28 (L), page 293).
The accused is entitled to cross-—examine all available witnesses who
testify at the trial (Dig. Ops. JAG, 1912-19,,0, Sec. 428 (3), page 293).

The right of cross-examination, made mandatory by the statute,
is dependent upon the awilability of the witnesses at the imwestigation
of the charges. If they are not available, the right of cross-examination
does not exist. The record of trial in this case clearly showsthat the
prosecution's witnesses were civilians, living in Gloucester, 60 miles
distant from the accused's station and the headquarters of the officer
ordering the investigation,

Statements of the witnesses were obtained by the Gloucester—
shire Constabulary, and copies of the same were forwarded by the Chief
Constable to the accused on August L, 1942, being the day prior to the
submission of the same to the Provost Marshal, Headquarters, S0S. The
tial (of the charges) commenced on August 26, 1942, The accused and his
counsel therefore had the time and opportunity to examine these witnesses,
who would submit to examination, before the trial. The records show that

&
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the accused did not object to proceeding to trial after arraignment, ad
did not raise this question after arraigmment nor at any time during the
course of the trial.

The word "available" means accesible or capable of being used
to accomplish a purpose (Corpus Juris Secundum No. 7, page 1301). There
is no method provided whereby these witnesses could have been subpoenaed
to appear before the imvestigating officer at the headquarters of the
officer ordering the investigation, and there is no mthority for the
payment of witness fees and mileage of such witnesses. Under such cir-
cumstances, the Board of Review is clearly of the opinion that these wit-
nesses were not "available" within the purview of A. W. 70; that the
rights of the accused were fully protected by the procedure followed, and
that the court acquired and held jurisdiction to try the charges agal nst
the accused.

6. Charge II and its specification alleges that the accused did,
at Gloucester, England, on or about July 28, 1942, wrongfully strike Fran-
c¢is Ve Egan, on the face with his fists., The specification alleges an
offense under A. W. 96 (MCM, Sec. 152 c, page 189). Thereby, the accused
is charged with having committed an assailt and battery on the civilian
Egan (MCM, Sec. 1h9 1, page 176). The evidence establishes the commission
of the offense beyond all peradventure. The accused!s testimony is suf-
ficient in itself to sustain the finding of guilty, aad, when read in
conriection with the prosecution's evidence is so convincing that no de-
tailed discussion of same is necessary. The only question that can arise
in comnection with this feature of the case is whether or not accused
acted in self-defense. This point is vigorously urged by the defense
counsel in their letter-brief and has been carefully considered by ihe
Board of Rview,

A reconstruction of the scene is not difficult. Egan, believed
a girl of tender years - a high school girl - was the subject of a bodily
attack (R 28). Upon receiving Miss Webb'!s plea, "Mdce him let me go", he
reacted in a most natural manner. He attempted to free the girl from the
accused!'s hold by striking accused in the face. Assisted by the women
who had arrived on the scene, Egan contimued his effort to secure the
girlt's freedom and, during such progress, accused, frightened by the un-
seemly and awkward predicament in which he found himself, also reacted
naturally. He did not know how seriously he was threatened. The blows
he struck Egan while Egan and the women were wrestling with him to secure
Miss Webb's freedom may, with all propriety, be considered as struck in
self-defenses The fact, however, that accused continued his battery upon
Egan, after Egan and the women had ceased their physical hold on him, en-
tirely nullifies such plea. From the moment Egan withdrew his hands from
accused's body and Miss Webb had been freed, the accused was no longer
in a position of peril. He renewed the fight after his opponent Ezan had
withdrawn. The accused is charged with the knowledge that the whole pur-
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pose of the intervention of Egan and the women was to free the girl,
o other interpretation can, with reason, be placed on the evidence.
"It is not the defendant's mere notion that he is about to be attacked
that justifies; but there must be circumstances leading the defendant,
according to his rights to expect an attack(Wharton's Criminal Law,
Vol. 1, Sec. 226, page 1115)".

Treating Egan as the original aggressor, and admitting that
the accused, during the scrimmage, having for its purpose the release
of liss Vebb, had the right to protect himself within reasonable limits
against the trespass on his body committed by Egan, there came a point
when this right of self-defense ceased and, if accused continued to
strike Dgan, his attack became an original battery.

"But if "A" really and evidently withdraws from the
contest, and resorts to a place of security, and "BY,
his antagonist, knowing that he is no longer in danger
from "A", nevertheless attacks "A", then "A's" rights
in self-defense revive (Wharton's Criminal Law, Vol.
1, Sec. 616, page 832)".

The proof is clear that accused struck Egan several times
after Egan's trespass on accused's body had ceased and lMiss ‘ebb hed
teen released, Judging the situation from the position of accused at
this time, it is a most reasonable conclusion that accused was not
in peril, nor was his safety threatened. In the opinion of the Board
of Review, the record is therefore legally sufficient to support the
finding of guilty under Charge II and its Specification. Dismissal
is authorized upon conviction of a violation of the 96th Article of
War,

7. BSpecification 1 of Charge I alleges an offense under the
95th Article of Viar, and in the opinion of the Board of Review, the
nrosecution has sustained the burden of proving the commission of the
offense by accused. The evidence is convinecing that the accused, at
a time after 11300 P.l, on July 28, 1942, restrained liiss Webb in an
unlighted school yard against her will, by use of force. He admits such
conduct (R 61, 62), but the evidence of the prosecution, independent of
accused's judicial admissions, is more than sufficient to sustain the
finding.

There is a sharp conflict in the testimony as to whether ac~
cused "wrongfully" accosted liiss "ietb on a public street. Likewise,
there is a substantial conflict in the evidence as to whether accused,
by use of force and against her will, took her to the school grounds.
%iss Tebb insists that she hal no nre-arranged engagement with accused
(R 10); that she never met him prior to the time he accosted her at the
intersection of llorthgate and Westgate Streets (R 12); that immediately
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thereafter, on three separate occasions, at three separate points, while
she was walking towards her home, he accosted her (R 12, 13) and, fin~
ally, he dragged her across Denmark Road into the school grounds (R 13,
82)., The accused specifically contradicts Miss Webb and swore that he
met her on the same evening at 8:00 P.M. and arraiged to meet her again
at 11:00 P.M., when she quit work (R 59, 68); that he did meet her as
shie left her place of employment (R 60); that she voluntarily became a
pillion rider on his motorcyle (R 60, 66); that he drove up Oxford Street
in the direction of Denmark Road (R 60);that he parked his motorcyde on
Denmark Road and the girl and he walked into the school yard (R 6l). He
denies categorically that he dragged Miss Webb across the street into
the yard (R 65); or that he-used any force whatsoever to procure her
presence in the yard (R 65).

Partial corroboration of accused's testimony is found in the
testimony of Mrs. Nellie Wilkinson, a British civilian, who testified
that she saw from one of her upstairs windows at a time after 11:00 P.
M., on the night of July 28, 1942, a gentleman in uniform and a lady
cross Denmark Road in a casual, orderly manner in the direction of the
high school grounds, and that there was nothing unusual in their con-
duct (R Lli, 48). TFurther corroboration of accused!'s statement is fur-
nished by lMr. Sidney H. White, a British civilian, who testified that,
at about 11:20 P.}., on July 28, 1942, he was proceeding on foot up
Oxford Road, when he observed a soldier and a lady standing alongside
of a parked motorcycle in front of Mr. Wilkinsont's house, and they were
in mutual embracement with no sign of struggle (R 32, 35, 36, 2L, 87).

Allowing the accused the full benefit of this testimony of
Mrs. Wilkinson and Mr. White, and accepting it. as corroboration of ac-
cused's contention that Miss Webb accompanied him to the high school
grounds of her own volition, and free from compulsion on his part, the
fact remains that there was created but a corflict in the evidence and
it was a duty and function of the court to resolve this conflict. It
had the witnesses before it, observed their demeanor on the stand, and
had the benefit of personal contact with the persons involved. While.
in this case, the Board of Review is permitted to weigh the evidence as
shown in the record, it does not believe it should substitute its con-
clusion for that of the court. The story told by Miss Webb concerning
the methods pursued by accused in escorting her to the school grounds,
is not so inherently improbable or inaccurate as to justify the Board
of R,view in refusing to accept the findings of the court. The court
elected to believe Miss Viebb after undoubtedly considering all of the
surrounding circumstances, including the testimony of Mrs. Wilkinson
and Mr, wWhite, instead of the accused's version of the affair., With
this determination, the Board of Review can find no fault.

Assuming, however, that MissWebb did enter the school grounds
with accused freely and voluntarily (and thereby concluding that the
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prosecution failed to prove the allegations of Specification 1, that.
accused did "wrongfully accost Kathleen Webb on a public street, and
against her will grasp her, force her into a vacant area") the glaring
fact remains that she desired to leave the grounds, and to depart for
her home, and the accused, by his own admission, forcibly held her
against her will, until, by her outcries, she attracted the presence
of nearby householders who secured her release. (The remaining alle-
gations of the specification: mand there held her until aid summoned
by her outery forced him to release her' being therefore proved with—
out contradiction.) 1In addition, Liss Webb asserts that a strugzgle
ensued between her and accused while they were on the school grounds
(R 9, 1L) while she was endeavoring to force hersélf from accused's
hold. In the melee, she fell against the gates and struck the ground
(R 1L4)s The accused tacitly admits such occurrences (R 61).

The facts of this affair admitted by accused and proved bve-
yond a reasonable doubt, are such as to constitute a violation of the
95th Article of War. The accused prowled about the public streets of
an English town in the night seeking “dates" with any woman who would
accept his company. He finally arrived at a speaking acquaintanceship
with a public telephone operator; and he escorted her (accepting his
version as being true) to the dark obscurity of a public shool grounds.
The facts may only "be opposed to good taste or propriety and not con-
sonant with usage" but when they are considered with the undisputed fact
that the woman was forcibly restrained by the accused from departing
from the scene of their conflict (when probably she ®pented her indis-
cretion or became frightened at the portents of the situation), forces
the Board of Review to conclude that such conduct *was unbecoming an
officer and a gentleman" within the meaning of the 95th Article of War
(Winthrop's Military Law and Precedents (2nd Ede) page T1l). '

8. Specification 2 of Charge 1 alleges that the accused did *in
public 3 3 # wrorgully say to Lilly Ellis, a resident of Gloucester, in
the presence and hearing of other such residents, 'You English swine,
you are all cowards, all of you,' or words that effect". The specifi-
cation alle ges an offense under the 95th Article of War (Withrop!s Mil-
itary Law and Precedents (2nd Ed.) page 718. The evidence shows that
after Kathleen Webb Imd fled the scene of the disturbance and the alter-
cation between accused and the witness, Egan, had been stopped, accused
applied to the assembled householders (who had been attracted by Miss
Webb's outcries) opprobrious epithets. Mrs. Ellis was present at this
time. Witnesses testified accused used the following expressions:

S. He White (R 33) - "English swine, you are yel-
low,"
Mrs. Lilly Ellis . - You interfering British

swine, I am of German origin
and proud of it,.®
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Henry Alfred Ellis (R L6) . - "Interfering British
N N swine." (He also
‘ ’ said we were) "yel-
Jowh.

The aaused admits he was angry and did apply epbhets to Mrs, Ellis and
her neighbors (R 62, 63), but insists that he said to them that "they

. were pg-headed and smg, and it seemed to me in all reasonableness a
person could expect a little more consideration, a little bit more of

an investlgatlon before they go off half-cocked like everything had (R
63, 66)", He denied emphatically that he said he was a German, explain~
ing that he was of Scotch-Irish descent (R 66). '

A most casual :c‘ead:.nf7 of the testimony is convinc1ng that the -
accused was angry and embarrassed by the t urn of events. He considered
that there had been an unreasonable interference by residents of the
neighborhood. He was also probably apprehensive as to his own safety
(R 62, 63). He admits he did criticize the assembled people fartheir
conduct. The difference between the testimony of the prosecutiont's
witnesses and the accused!s statement of what he said is only one of
degree, and, in any event, such conflict as there was in the evidence
was a question of fact to be resolved by the court. It chose to believe
iessrs. Vhite and Ellis and Mrs. Wilkinson. The Board of Review is un-
willing to disturb sich determination. :

A consideration of the evidence pertinent to this specifica-
tion is convincing that accused conducted himself towards the British
civilians, on the occasion of this episode, in a manner for which there
is neither condonafion nor explanation. The behavior of the accused
towards Miss Webb, viewed in the light most favorable to accused, is
perlidious , but accused!s language and actions when he was forced by
a group of irate British citizens to free Miss Webb from his hold, is
of such serious nature as to pass beyond the domain of propriety or
#ood manners. It involves the relationship of American military per-
somel towards the civilians of an ally in whose country a substantial
American military force is stationed, Under these circumstances, the
conduct of accused assumes a more serious mien than if he were guilty
of the same acts in the United States. In the opinion of the Board of
Review, the prosecution sustained its burden of proving the guilt of the
accused under Specification 2, Charge I.

9. The accused is thirty-six (36) years old. The record shows
that he was commissioned Captain, AUS, on lMay 10, 1942, and was assigned
to the 3lLlth Engineer Regiment., This was an orlglnal appointment and no
prior service of accused is shown.

10. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review, the record of trial is
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legally sufficient to support the findings of guilty and the sentence.
Dismissal is mandatory upon a conviction of a violation of the 95th
Article of War, and is zuthorized upon a conviction of a violation of
the 96th Article of War.

11. The accused testified at length concerning his civilian car-
eer and activities and his military experience prior to accepting his
present commission. The Board of Review has no reason to doubt his
representations in this regard. It appears that he has had a broad
experience as an engineer and also as a construction superintendent.
Fellow officers, who have been intimate with him during his present.
tourof duty, testified that his reputation has been unimpeachable; thau
he was uhusually interested in the welfare of his menj and that he bore
a high reputation as an officer and a gentleman. The Board of ReV1ew
believes that this officer is able to render valuable service in the
prosecution of the war effort. In his training and transportation to
the British Isles, the Government has expended a considerable sum of
money for which it is entitled to receive substantial vd ve. The of-
fenses for the commission of which the accused has been convicted are
most serious and areviewed with particular disfavor by the Board of Re-
view. He has earned severe strictures and condemnation. Howsver, the
Board of Review, believing that the Government should have the oppor-
tunity of availing itself of the services of accused at a time when ser-
vices of the nature which the accused is capable of rendering are much
needed, recommends that the semkence of dismissal of accused be confirmed
but the execution thereof be suspended at the pleasure of the Commanding
General, European Theater of Operations.

m é ) Judge Advoéate.
@M Judge Advocate,
[‘7 ‘ﬁzgn Ca>tQ£Z-' ,.Judge~Adwpqate.
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J.A.G.0., ETOUSA, A.P.O. 871, 29 September 1942, ~- To the Commanding
General, ETOUSA, A.P.O, 887-

1. Herewith transmitted is thz record of trial, together with
the opinion of the Board of Review, in the case of Captain John F.
Kenney (0-504840), 3lLLth Englneer Regiment (AUS).

2. Upon trial by general court-martial, this officer was found
guilty of conduct unbecoming an officer and a gentleman (two specifi-
cations), in violation of Article of War 95; and assault and battery,
in violation of Article of War 96. He was sentenced to be dismissed
the service.’ The reviewing authority approved the sentence and for-
warded the record of trial to you, for your action, under Article of
War hB .

3. Prior to your action thereon, you referred the record to mr:
under the provisions of Article of War L6, and, in order to expedite
final action in the case, and more especially to insure to the accused
the independent and impartial examination of the record of trial by
‘the Board of Review, in accord with the prov151ons and in.keeping with
the spirit of Articles of War L8 and 50%, under the provisions of the.
latter article and, before examination by me, I referred the record to
the Board of Review for its examination and opinion. Normally, pur-.
suant to instructions of The Judge Advocate General, action by the con-
firming authority (other than the President) is requlred, under the
provisions of the third paragraph of Article of War 503, before the
record is referred to the Board of Review and Assistant Judge Advocate
General. However, your reference of the record to me, prior to your
action thereon, under the provisions of Article of War L6, which ex-
pressly authorizes such reference, since I, as Assistant Judge Advo-
cate General, have, under the provisions of the last paragraph of Ar-
ticle of War 50%, with respect to this case, like powers and duties as
The Judge Advocate General, changes the normal situation indicated
above. Under such circumstances, should I pass on the record under
Article of War L6, in lieu of and as your staff judge advocate, and
return the record for your action prior to its examination by the Board
of Review, it would then be necessary, after your action, for the Board
of Review and myself, as Assistant Judge Advocate General, to examine
the record to determine its legal sufficiency. Such a procedure would
deny the accused the independent review of the record by the Board of
Review, provided by Article of War 50%, since the report of my exami-
nation and my recommendation under Article of War L6 would be a part
of the file of the case when it reached the Board of Review. It would
also place me in the anomalous position of acting as staff judge advo-
cate under Article of War };6 before the review by the Board of Review
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and as Assistant Judge Advocate General after such review under Arti-
cles of War L8 and 50%. In my opinion, to follow such a procedure
would deny the accused a substantial right given him by Articles of
War 48 and 50%. On the other hand, by following the procedure I have -
adopted denies the accused nothing, but fully protects his rights. I
am convinced this is the procedure The Judge Advocate General would
follow on a reference to him, under Article of War L6, for the reason-
that, in such event, he would occupy the dual role of staff judge ad-
vocate and The Judge Advocate General, as he does when the President
is the confirming authority, and would follow the procedure prescribed
~ for the latter class of cases.

L. The Board of Review summarizes the evidence in the accompa-
nying opinion and holds that the record is legally sufficient to sup-
port the findings and sentence and to warrant confirmation of the sen- -
tence. I have carefully examined the record and, while not concurring
entirely with the views expressed by the Board, I do concur in the
opinion that the record is legally sufficient to support the findings
and sentence and to warrant confirmation of the sentence,

" B« a. As to Specification 1, Charge I, it is my view that the
conflict between the testimony of accused and that of the prosecutrix
can more consistently be resolved in favor of the version of the lat-—
ter, as the court, by its findings, obviously did so resolve it. I am
forced to this conclusion largely by the vein of evasiveness which runs
through the testimony of the accused, by his apparent lack of frankness,
and by the fact that important parts of his testimony are inconsistent
in import, if, indeed, not actually contrary, each to the other. In my
opinion the weight of the evidence established the guilt of accused
beyond any reasonable doubt.

be As to Specification 2, Charge I, the evidence is even
stronger. ~True, the witnesses do not entirely agree as to the exact
language, but they are in substantial agreement and more cannot be asked.
Under such circumstances; the memories of witnesses usually differ, anmd
meticulous agreement would be ground for suspicion. Certainly all heard
the terms, "swine", "cowards", and "yellow", Accused admits making some
remarks in anger. According to the evidence, including his own, it seems
obvious that his condition as to sobriety was not such as to place cre-
dence in his memory. His testimony that, instead of the terms mentioned
by the ofher witnesses, he used Wpig-headed" and "smug" has earmarks of
‘a forced explanation which, to my mind, is neither convincing nor clever.
The evidence fully supports the findings.

ce As to Charge I, the acts charged in the gecifications with-
out question constitute conduct unbecoming an officer and a gentleman.
Guilt of the specifications having been established, guilt of the Charge
follows as a matter of course.

de The testimony of accused alone sustains the flndlngs as to
the Specificatlon of Charge II, and Charge II. I question the legal ac-

)
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curacy of the Board's opinion that the blows struck by accused before -
Miss Webb'!s escape "may, with all propriety, be considered as struck
in self-defense", since, in my view, the actions of Egan throughout "
were legally Justified, and self-defense excuses only the repulse of -
a wrong, and "is only permissible against an unlawful attack (Section -
128, Wharton's Criminal Law)®, However, since the Board and I agree
on the legal sufficiency of the record as a whole to support the find-
ings, further discussion of the difference of opinion would be purely
academic, :

6. The brief of the defense counsel has been considered. As to
the investigab ion, there was a substantial compliance with Article of
War 70 and paragraph 35 a, Mamual for Courts-Martial, 1928. More is
not required. Accused was permitted to read the available testimony,
was advised of his rights and stated that he did not desire to offer
anything in defense or mitigation, or to make or submit a statement in
any form at that time. The remainder of the brief is an attempt te ‘
show that the evidence fails to establish the guilt of the accused be-
yond a reasonable doubt. It is purely argumentative and I am not im-
pressed. '

. 7. VWhile recommending confirmation of the sentence, the Board

of Review further recommends that the execution thereof be suspended at
your pleasure. In this further recommendation I cannot concur. Thse
reasoms given by the Board are that it appears that the accused has had
broad experience as an engineer and construction superintendent; that
fellow officers testifled as to his good reputation and his interest in
the welfare of his m §§%§f§§L ;Fment has expended a considerable
sum on his trainlng/ sho avegéue opportunity of availing itself
of his services at a time when such services are much needed.

Such an argument, it seems to me, could be advanced in prac-
tically every case of dismissal that may confront us. The Government
also has spent a considerable sum on every officer in the theater. It
is to be assumed, at least, that all of these officers are qualified to
render essential service. The need for such service is, of course, ap-
preciated and admitted. But, as necessary and desirable as their ser- .
. vices may be, in the prosecution of any war the personal conduct of
our officers is also a vital factor. As well said by the staff judge ..
advocate of the reviewing aithority in his review, - punishment has two
purposes, - reformation and prevention, the latter being the more impor-
tant, particularly in this theater where our troops, and especially
our officers, are considered as representatives of our Government, and
their misconduct reflects directly on our Government and its military
leaders. It is highly essential for the conduct of our officers to be -
kept at a high standard. Unfortunately, casualties will occur in this
_ field as well as on the field of battle, and it is as important to en-
deavor to keep the conduct casualties to a minimum as it is to keep bat-

, tle casualties to a minimum.
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© Were we concerned solely with the punishment and reformaticn
of the accused,” I would be more inclined to follow the Board's recom—.
mendation. However, on this score I do not think a strong case for
clemency is made oubt. This officer has been in the service only since
May 10, 1942, most of the time, prior to embarking for this theater on
July lst, spent in training. This comparatively short period of obcer-
vation and association scarcely furnishes adequate opportunity accur--.--
ately to ‘judge one's character. He had been in the theater tut two
weeks when the affair which precipitated his trial took place. lie is
a married man. ITven accepting his owm version, his conduct with lliss
Webb was reprehensible, and, in the words of the Board of Review, his
"language and actions when he was forced by a group of irate British
citizens to free ¥iss Webb from his hold, 1is of such serious nature
as to pass beyond the domain of propriety «nd good manners. - It in-
volves the relationship of American military personnel towards the
civilians of an 'ally in whose country a substantial American military
force is stationed. Under these circumstances, the conduct of the ac-
cused assumes a more serious mien that if he were guilty of the same
acts in the United States",

Nor is-this the type of case where the misconduct occurs

"within the family", so to speak, wvhere it is knovmn only to our ovm
militery personnel. There, often reformation is the primary object of
" punishment and suspension of the execution of a sentence of dismissal
may well be justified. Here, however, the performance was stapged in
public, before a British audience, and was investigated by British
authorities. This brings into full play the importance of punishment
as a deterrent. To suspend the sentence under such circumstances well
might give.. rise to an erroneous impression with many young officers
unaccustomed to the Army and unaware of the standard of concuct expected
of them; and to our allies such leniency would smack of temporizing. h
To them it would appear that the accused had escaped punishment, and
‘they could be expected to conclude that our "severe! punishments were
merely camouflage set up to deceive them as to our real purpose.

<

To place ourselves in this position is, tco my mind, untenable,
and could easily result in discrediting our forces, as well as our Gov-
ernment, with the British nation. Hence, regrettable as ordering the
execution of a sentence of dismissal may be, I am convinced that this
is not a case for temporizing. BRang the first case of the kind in this
theater, the action on this sentence will set a precedent, in that it
will serve notice on the officers of this command as to what they may
expect should their condust materially fall below the standards desired
and demanded of officers of the Army of the United Statesj; and will fur-
nish to the British public and the British authorities an illustration
of our conception of standards of conduct and the mecasures taken by us B
to insure-compliance with and to punish violations of sach standards.
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I accordingly recommend thét‘the sentence be confirmed and ordered
executed; and I further recommend that, should you decide to suspend

the execution of the sentence, this officer be not kept within the
British Isles.

8. Inclosed herewith is a form of action confirming the sen-
tence and directing that it be carried into execution, and also a
form of action confirming the sentence and suspending its execution.

[

. H. HEDRICK, j\

Brigadier General,
Judge Advocate General,
European Theater of Operations,

2 Incls:
Forms of action.

(Sentence confirmed and ordered executed. GCMO 1, ETO, 2 Oct 1942)

2303%9

[
G



(29,
WAR DEPARTMENT

In the Office of The Judge Advocate General
for the
Europea Th&ater of Operations |
APO 871

Board of Review

4043
ETO 29. OCT 104864

UNITED STATES Trial of G. Cs M, convened at

‘ Victoria Barracks, Belfast, N.I.
kagust 31, 1942. Dishonorable
Discharge, forfeiture of all pay
and allowances and confinement
at hard labor for eight (8) years,
Federal Reformatory, Chillicothe,
Ohio, designated as the place of
confinement.

Private WILLIAM E. DAVIS,
38042586, 518th Engineer
Company (WS)

B &9 3% °F BE €8 e e o0

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN AND IDE, Judge Advocates.

The record of trial in the case of the soldier named above
has been examined and is held by the Board of Review to be legally
sufficient to support the sentence.

Accused was convicted of voluntary manslaughter under the
93rd Article of War. His age is 23 years. His length of military
service is one (1) year, three (3) months. ' The character of his
service is excellent. He suffered one (1) previous conviction
under the 96th Article of War for breaking quarentine restrictions.
Pursuant to the policy declared in G.0. 37, ETOUSA, 9 September
1942, par. 5, ¢ and d, the return of the accused to the United
States and the « executlon of the sentenca to dishonorable discharge
is authorized inasmuch as the accuse” wus convicted of a crime
(manslaughter) which makes it undesirable to retain him in the
military service and his sentence is for more than three years, viz
8 years. Confinement in the Federal Reformatory, Chillicothe,

Ohio is authorized (See:' War Department Directive, 26 February 1941,
AG (2-6-L1) E.). '
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o m—»é -, Judge Advocate.
CEEégﬁ%ﬁgﬁLngzgyv¢,1JZ;1¢:;, Judge Advocate.
(_Q '41 . Qf&k— ", Judge Advocate.

1st Ind.f e
GG 181942 R
J.A.G.0., ETOUSA, A.P.O. 871 To the Commanding General,

V Army Corps (Reinf) A.P.0. 305, U. S. Army.

"1, In the case of Private William E. Davis, 33042536, 518th
Engineer Company (WS), attention is invited to the foregoing holding
of the Board of Review that the record of trial is legally sufficient
to support the sentence, which holdn.ng is hereby approved. Under
the provisions of Article of War 50%, you now have authority to order
’the 'execution of the sentence. ‘

- 2. ‘When copies of the published order are forwarded to thls
office, they should be accompanied by the foregoing holding, and
this indorsement. The file number of the record in this office is
ETO 29. For convenience of reference, please place that number in
brackets at the end of the published order.

(ETO 29.)

JH ; N
Brigadier General, 3

Judge Advocate General,
European Theater of Operations..
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WAR DEPARTUENT (31)
In the O0ffice of The Judge Advocate General

for the
European Theater of Operations.
APO 871
Board of Review FIRST ARMORED DIVISION

B0 72 NOV 51942

Trial by G. C. M. convened at
Castelwellan, County Down,
Northern Ireland. October 9, 1942.
DD. TF. and CHL for ten years.
Federal Reformatory, Chillicothe,
Ohio.

UNITED STATES

Ve

LY I TR T g

..

Private HEIBERT G. JACOBS,
(15056622), Company H, 13th :
Armored Regiment, and :
Private E:BRA H. FARLEY, :
(37101923), Company H, 13th
Aymored Regiment.

S b8

OPINION of THF, BOARD OF REVIEW,
RITER, VAN DBEMSCHOTEN and IDW, Judge Advocatss,

1. The Board of Review has examined the record of trial in the case
of the soldiers named above and submits this, its opinion, to the Judge
Advocate General, European Theater of Operations.

2. Accused were tried upon the following Charge and Specification:

CHARGE: Violation of the 92nd Article of War.
Specification: In that Private Fmbra H Farley, Company H,
13th Armored Regiment, and Private Herbert G. Jacobs,
Company H, 13th Armored Reziment, acting jointly and in
pursuance of a common intent, did at Aghalee, Northern
Ireland, on or about 21st of September, 1942, with

malice aforethought, wilfully, deliberately, feloniously,
unlawfully, and with premeditation, kill, Idward Clenaghan,
a human being, by striking him on the head and body with
their fists, a2 helmet or some unknown blunt instrument.

Tach of the accused pleaded not guilty to the Charge axd Specification.

Of the Specification each accused was found guilty, except the words

Mwith malice aforethought', 'deliberately and with premeditation®; of

the execpled words, not guilty. 0f the Charge, each accused was found not
cuilty, but guilty of the 93rd Article of War. Ho evidence of previous
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convictions of either of the accused was\introduced. " Each was
sentenced to dishonorable discharge, forfeiture of all pay and
allowances: due or to become due, and confinement at hard labor

for ten years. The reviewing authority approved the sentence,
designated the Federal Reformatory, Chillicothe, Ohio, as the place
of confinement and forwarded the record of trial for action pursuant
to Article of War 503.

3. At Soldierstown, Aghalee, Northern Ireland, prior to and
on 21 September, 1942, dwelt a ¥rs. Clenaghan and her family consisting
of her two sons, James Joseph and Edward, and her daughter Winefred
(R.19, 20, 23, 25). Mrs, Clenaghan owned and operated a licensed
public house (R.20, 23), located at the intersection of the main
Aghalee-Yoira road with a cross road which also leads to Moira (R.L3)..
The family dwelling quarters were in the rear of the tap-room (R.20, 24).
Mrs. Clenaghan's children were adults ind unmarried (R.20, 25). James
Joseph was a farmer (R.23). Edward, age L7 years, previously was a
cripple on crutches (R.25), having been afflicted with hip-joint
disease (R.27), but had recovered sufficiently so that he could ride a
bicycle (R.27). He assisted in the operation of the public house (R.25).

The accused were members of Company H, 13th Armored Regiment. On
and prior to 21 September, 1942, a detachment of this Company was
bivouacked in a field adjacent to the public road leading from the publlc
house to Aghalee (R.7). Across the road from the bivouac was a cow
barn, where on the evening of that date, the accused were billetted (R.5, 7).

On the evening of 21 September, 1942, the accused and other mcmbers
of Company H were visiting in the Clenaghan public house (R.8, 20), and
consumed a considerable amount of intoxicating liquor (R.20, 21). The
bar was closed at 9 p.m. and the patrons of the public house were requested
to leave (R.23). With the exception of the accused all of them left in
an orderly mammer (R.8, 23), and departed for their camp 'R.9, 23). The
accuced remained and demanded thiat they be served additional alcoholic
beverages {K.8, 20, 23), but finally were prevailed upon to leave (R.&),
and the public room was closed (R.20, 23). When accused 1eft they
took with them some half-pint bottles of stout (R.2l, Ex.A). The stout
made the bottles appear black in color {R.21). . The accused were the
last of the soldiers to leave the bar room (R.20, 23), but remained in
the road in front of the public house (R.9).

At about 9.15 pem. ¥rs. Clenaghan, James Joseph, Edward and
Winefred were in the kitchen at the rear of the bar room (R.20, 23).
They heard the sound of breaking glass (R.20, 23, 2L), and of foot~steps
of men running (R.2L). James Joseph investigated and found that one
of the windows in the bar room had been broken (R.20, 2L, 25, Lk).
Discovering no one in the bar (R.24), he went out on to the road and .
a short distance from the public house in the direction of Aghalee (R.2L), .
he encountered accused (R.24). He remonstrated with them, but they
demanded more drink (R.2li), and waved two beer bottles at him (R.2L).
James Joseph urzed them to go up the road stating that they might be able

to find drink elsewhere (R.2L). He returned o the hall door entering
the bar room and accused followed him part‘way demanding more drink.
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wventually they went up the road, end James Joseph returncd to the '
tchen, R.2L), where he found that his brother Wdward had left on
s bicycle (R.21, 22, 24}, at about 9.15 or 9.20 p.m. to revort to
e comnanding officer of the American Camp on the rosd {R.20).

Ki

hi

th
At aporoximetely mid-nizht (21-22 September, 1942) Zdward Clenaghan

was discovered 1ying on the left hand zide of the road leading to

Arhalee, sbout three-tenths (.3) mile distant from the public house

(R.27, 28, 29, 35). His nead was in the ditch 2t the road side

(R.25, 292}, and his legs and fzet projected on to the traveled part of

the road (R.25, 29). The witness, lendron, (R.27), who made the

discovery, stooped a passing motorist and requested that he summon the

constabukary (R.28). Constable licFarland =rrived, at about 12.25 a.m.,

22 September, 1942 (R.25, 29). Edwerd Clenazhan was unconscious. He

nad a lacerated wound over his left eye brow two inches long, his left

eye was blue and he had a lacerated wound on the lower side of his chin

(R.29, 31). Tney removed him to the Imrgan hospital in a2 motor lorry

(R.29), where, without resaining consciousness, he died at 7.02 2.m.,

22 September, 1942, as a result of a basal fracture of the siull (R.32).

Tiie fracture could have been caused by a bottle, blunt instrumont or the

edze of a'soldier's helmet (R.31). ;

Trere was found, scattered on the Azhalee rocd within three or four
feet of the body of the deeeased, pieces of broken gzlass from mineral
water or zoft drink bottles (R.29; 30). About ten yards from where
deceased lay thore was also found a pint sized tumbler or water glass
{R.29). This tumbler was identified by Winefred Clenarhan as being
one belonzinz to and used in her mother's licensed public house (2.21, 22},

Lo The accused, Farley, on 17 September, 1942 was suffering froa
an attacik of pharyngitis, an infection of the throat membranes (R.L}.
Pharyngitis mev develope into laryngitis, an inflammation of the
larynx, which is indicated by hoarsness or huskiness of the voice (R.L).

Between € p.n. and 8.30 p.m., 21 September, 1942 Corp. Fred. C.
Russell, Co. H., 13th Armored Regiment went to the billet of accused and
left verbal orders that they were to report at mid-nizht to zo on guard.
They failed to report on post (R.5, 6). Both of them left the billet
at dusk on the evening of 21 September, 1542. By mid-night neither had
returned, but accused Jacobs returned to the bille: and went to bed
sometime hetween mid-night and 2 a.m., 22 September, 1942 (R.7).

Accused Farley did not return to the billet (R2.7).

Shortly after 9 p.m. on 21 September, 1942, two persons, taken by
him to be American soldiers, stopped at the home of a ir., Smylie, located
on the Aghalee road about 100 yards in the direction of Aghalee from
Clenaghan's licensed public house (R.ULL), and esked for a drink of water.
ile gave them water and noted that one of them who was very hoarse wore
an oil-skin coat (R.UL, L5). .

The soldiers left Smylie at sbout 9.15 p.n. and went up the rdad
towards Aghalee,
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George Henry Hendron, a civilian (R.47), at about 9.L6 p.m. on the
same evening encountered an American soldier, clad in a glazed water-proof
coat at Aghalee, who enquired in a hoarse voice as to where he could be
taken in for the night (R.L8).

At about 10.10 or 10.1l5 p.m., the accused Farley was seen sitting
on a stone wall at Aghalee village corner by Sergeant Robert Stewart
Smith who was in charge of the barracks of the R.U.C. at Aghalee (R.L3).
It is 2.2 miles from the R,U.C. Barracks to the Clenaghan public house
(Rolli, L8). Farley was under the influence of drink; his voice was
"very, very bad"; and he had his helmet in his hand (R.h3). He said
'he had been on manoeuvers, -bat had become lost from his party (R.43).

- The constabulary sergeant suzgested that Farley telephone from the
barracks for transportation (R.43) which Farley did about 10.45 p.m.

He appeared to have been drinking liquor but was not drunk. His voice
was very hoarse, and he seemed to have a cold in his throat (R.19).
Army transportation was provided (Ex. B) and he was taken to the camp
.of the 81st Reconnaissance where he remaindd for the night (R.17),
being still very hoarse the next morning (R.17).

James E. Beckett, a civilian, at about 9.30 p.m., 21 September, 1942,
encountered an American soldier on the Azhalee road about one-half mile
from the Clenachan public house in the direction of Aghalee. After
enquiring where he could find a wine lodge the soldier struck Beckett
on the nose (R.15) with something hard, felling him into a hedge (R.L6).
Hendron, the civilian witness before mentioned, prior to his m=eting
with the soldier wearing a "glazed water-proof coat", encountered
another American soldier who had fallen over a bicycle. This soldier
stated he was drunk and he hdad to go about 30 miles. This encounter
occurred between 9.30 p.m. and 9 hS p.m. (R.4T7)

At zbout 11.30 p.m., 21 September, 1942, an American soldler called

at the home of William R. McKeown who was lock-keeper on the canal and a
member of the special constabulary at Acghalee. He had been preceded in
the McKeown home by Yathew Wilson, Sr. and Thomas Chapman (R.32, 38).

The McKeown house is near the canal which crosses the Aghalee road
immediately below Aghalee and sbout 1.4 miles from the Clenaghan public
“house (R.L49). After drinking stout and tea the four men - the soldier,
licKeown, Yilson and Chapman - left the }cKeown house and walked to the
¥ilson house which is situate on the Aghalee road going from the

cKeown house in the direction of the Clenaghan public house (R.33, 382).
lcKeown walked with Chappan and Wilson walked with the soldier (R.33, 38).
The latter pair walked under a horse walk arch under .a canal bridge. The
former couple passed over the bridge on the road (R.33, 34, 38). 1In
the horse walk arch was a bicycle (R.33, 3L, 38), which the soldier
presented to VWilson {R.33, 3k, 38, L4O), who rode it to his home (R.33, 3k,
368). The four men entered the Wilson house (R.33, 3L, 36, 38, L)),
where the soldier displayed card tricks to them and ¥rs. Wilson {(R.33, 3L
38, LO). Chapman, Mathew Wilsbn, Sr. and Mrs. Wilson, Sr. in their
testimony positively identified accused, Jacobs, as the soldier involved
in this transaction (R.3k, 38, 4O), as did Hathew Wilson, Jr. (R.36).

The last named person arrived at the home of his father, Mathew Wilson,
Sr. while the soldier, Chapman and }cxXeown were present with his
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father and mother (R.36, LO, L1), and he informed them that

FEdward Clenaghan had been found "near dead" on the road (R.36, L0,

L41). The soldier, Jacobs, (as identified by Chapman, Wilson, Sr.,
Mrs. Wilsom, Sr., n~nd Wilson, Jr.) asked "which way, out towards
Aghalee?" {R.3&, 1), Wilson, Jr. replied; M"No, doyn there",

pointing towards Clenaghan's public house (R, 36, 39, 41). Hilson, Jr.
identified, while on the witness stand at the trial, the bicycle which
had previously been admitted in evidence (Fx. E) as the bicycle he
found at his father's hone on the night in question (R.37, 4O) and
which he udVlSeQ his fzther to deliver to the constabulary (R.37).
Vilson, Sr. 2lso identified the bicycle as the one given to him by
Jacobs (R.LO).  The soldier, Jacobs, left the w.ilson iiome about

12.30 a.m. 22 September, 1942 (R.37, 39) accompanied by Wilson, Sr.
who walked with him for a half mile up the road to the armored

vehicle of the soldiers (R.39). While at the Wilson home, the soldier
wore a helwmet (R.35, L1). Mrs. Wilson testified there was a spot of
blood on the helmet (R.41) and three or four dents in it (R.42) and
that there was also a spot of blood on the left sleeve of the over-
alls worn by the soldier {R.L2). The soldier, Jacobs, informed

Yrs. Wilson that he had been fighting with "one of my own chaps and
fi-nting with 2 man like my husband" (R.42).

The bicycle, introduced in evidence and identified as "Ixhibit E",
was delivered by Wilson, Sr. at 2 a.m. 22 September, 1942 to Special
Constable Samel Mcfeowvn at the R.U.C. barracks (R.18). After it
was introduced in evidence, it was positively identified as being the
property of the deceased, Edward Clenachan, by his sister, Winefred
(R.21), and his brotuer James Joseph (R.26).

A soldier’'s helmet was also introduced in evidence and was
identified as "Wxhibit C" (R.1)h). It was worn by the accused, Jacobs,
at the time of his arrest {R.1lL). There are four dents in the helmet:
ona directly in the high front center, one right front, one almost
directly on top and one in the left rear (R.1%9).

€. The accused, Farley, was pfaced under arrest on .the merning
of 22 September, 1942 (R.11) at the location of the 8lst Reconnaissance.
At that time he was dressed in combat suit, wore his helmet, and was
very hoarse (R.17). He was under suspicion, not accusation and was
duly warned concerning his rights to speak or remain silent (R.11l).

n 23 September, 1942, after receiving a like warning (R.10, 11, 12, 13)
he clected to make a written statement (R.11, 12), which was introduced
in evidence as Fxhibit A" (R.1l4). After Cnharzes wore filed and the
case was in process of investigation under A. W. 70, accused Farley
nade a further statement on 3 October, 1942, having previously
roceived the warning required by par. 35 . C. 7M. “.16). . The
statement was radiced to writing and admitted in evidence as "ixhibit O
(1.16). '

The accused, Jacobu, was arrested also on suspicion .10) separate
and apart from accused, Farley, at the camp of his battalion (R.15) on
22 Septenber, 19&2 (“.11) On 24 September, 1942, he was questioned by
llajor Joseph H. LKifer, F.A., Lurgan, H.:.., in the presence of Capt. Barry
7. League, 12th Armored Regiment, snd Sgt. Donald . John, 205th Military
Police Company, Larzan Letachment, after beinz first fully advised of his
richts in answering questions Q 10, 13).,. ;ne exanlnatﬂen zas taken
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stenozraphically; reduced to writing; signed by Jacobs and was
admitted in evidence as "Fxhibit 3" (R.13). Thereafter when the .
case was under investigation, after filing of charges, Jacobs,
after being warned as to his rights to talk or remain silent, made
the same declaration as did IMarley but stated he could not remsmber
any facts to make a further statement (R.16).

Fach of the accused before making his statement had been
informed that Edward Clenaghan was dead and that they were under
suspicion of rmurdering him {R.12). HMajor Kifer, stated to each of
the accused, prior to the makin; of their respective statements, that
while they did not have to make a statement it would-ease their minds
if they told what they knew about the case (=.10, 12, 13). Ho
promise of leniency or threats were made to either of accused (R.10,
12, 13).

7. The battalion of which the accused Jacobs Wwas a member was

1eld in ranks after breakfast on 22 September, 1942. tlathew *ilson, Sr.
1dant1f1ed Jacobs as the soldier who was with him the preceding evening
and who gave him the bicycle (R.15, 39, LO). At 3 p.m. on 22 September,
1942, an identification parade of American soldiers was held. Both of
the accused were identified by VWinefred Clenaghan (R.15), and James
Joseph-Clenaghan (R.25) as being the men who were at the Clenaghan
public house the evening of 21 September, 1942, and whom James Joseph
mat on the road after the breaking of the window.

At spproximately 12.30 p.m. 22 September, 1942, both of accused
were carefully examined by Xajor Joseph A Ridgeway, liedical Corps,
Special Troops, V Army Corps, and he found no evidence of injuries
(R.17). The examination of Farley was repeated by the same medical
officer at 12.17 p.m., 23 September, 1942, and he again found no
evidence of injuries. A similar examination of Jacobs.was made by

‘the same officer at 12.30 p.m., 24 ueotenber, 1942 and no evidence of

injuries was found.

8. Both of accused elected to remain silent at-the trial after
again having their rights explained to them (R.4Y). There is no
direct evidence from eye witnesses that the accused inflictegginjuries
upon ‘the deceased which caused his death. There can be no doubt that
at about 9.15 p.m., 21 September, 1942, the accuséd and deceased met
upon the public road a short distance from the Clenaghan public house.
The peregrination of each accused from the time of such meeting to the
hour of their respective sporehensions is traced with accurateness as
to time, incident and place. . Each episode involving accused, happening
as they progressed separately up the road towards Aghalee, after the
time during which the assault upon deceased mist have occurred, cozently
proves the ultimate fact that they were the persons who 1nfllcted the
fatal injuries upon the deceased. Farley's hoarse voice and his oil-
skin coat; the unprovoked assault upon the civilian, Hendron by an
Americen soldier; Jacobs' possession of the deceased's bicycle and
his gift of same to Wilson, Sr. together with his ownership of a dented
and blood-spotted helmet and blood~spotted uniform; the positive
identification of each accused by disinterested civilians, and the

finding of the f‘lenavhan tmnblgn OF. latss at- the's;;e'ng ?Rti fight,
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are facts beyond dispute. When they are considered in connection

with the timé element and the movements of each accused during the

night, they present a composite picture and lead to the conclusion

that the accused not only encountered the deceased but also fatally
assaulted him. E further detailed examination of the evidence on

this point is unnecessary. Its recital is sufficient.

9. The rulings of the Court admitiing in evidence Farley's
two statements of 23 September, 1942, and 3 October, 1942, and the
transcription of Jacobs' examination and interrogation of 2h, September,
1942, (r1hL, 16, Exs. A. B. D), were free from error or prejudice to the
accused, The prosecution laid the necessary foundation for the
introduction of Farleys' statements and Jacobs'! answers to the oral
interrogatories propounded to him (R.9 - 16). It is clear that each
of the -accused received proper and timely warnings of their rights
when so questioned, and that no compulsion was used upon nor leniency
was offered to either of them. Major Xifera' statements to them
"that it would ease their minds if they told what they knew about the
case" and "that it might be best for them to get it off their minds"
(R.10) must be considered in the light of circumstances under which
they were made, In view of previous or simultaneous warnings tgthe
accused concerning their rights to remain silent, it is not possible
to construe these statements of lajor Kifer as constituting either
threats or bribes. They were expressions to them of %tne opinion of
the officer that if the accused spoke honestly and frankly they would
experience more tranquility of mind. They were but "casual remarks
or indefinite expressions" and as such cannot ™e regarded as having
inspired hope or fear" (y. C. M. sec. 1lha, pg. 116).

"It is well settled tha!, a confession will not be
excluded because of a mere exhortation or
adjuration to speak the truth. On the question
whether an exhortation accompanied by an expression
that it would be better for accused to speak the
truth is sufficient to exclude a confession, the
authorities are divided, some holding that it is,
and others that it is not. The real question is
whether the language used in regard to speaking the
truth, when taken in connection with the attending
circumstances and with other language spoken in the
same or in some prior interview, shows that the
confession was made under the influence of some
threat or promise, the confession being inadmissible
where it was made under such influence, and being
admissible where no threat or inducement mas made
or offered,"(16 C.J.5.1L76, pg. 721).

Eee also: 2 Vharton's Criminal Bvidence, sec. 62l,
pg. 1046)

10. The evidence concerning the actions of each of the accused on
the evening of 21 September, 1942, together with proof of Edward
Clenaghan's death are sufficient proof of the corpus-delicti to permit
the use of the confession:




(38) .

' death of the person alleged to have been killed
coupled with evidence of circumstances indicating
the probability that he was unlawfully killed,

’ will satisfy the rule and authorize consideration

of the confession if otherwise admissible".
(. C. iI. sec. 1lla, pg. 115).

"It has been said that the corroboration of an
extrajudicial confession is met if the
additional evidence is sufficient to
convince the Jury that the crime charged is
real, and not 1maD1nary, and again, that it
is suff cient if the independent evidence
establishes the corpus delicti to a probability.
In the last analysis however, the sufficiency
of ‘the corroborztion of a confessivn must depend
on the circumstances of each case, always having
- in view that the essentials of the crime must be
established beyond a reasonable doubt! (2 Wharton's
Criminal Evidence (11th Ed.) sec. 641, pg. 1073).
(cf. Isaacs vs. United States, 159 U. S. L48T;
LO L. Ed. 229).

11. Inasmuch as the confessions of the accused were legally
admitted in evidence and are part of the prosecation's case it is
desirable to consider the effect of same in connection with other
evidence in the case. Farleys! confessions were admissible as
against him but not as against Jacobs. Jacobs' answers to the
questions propounded to him, being in fact a confession, were admiss-
ible as against him, but not as against Farley. (M. C. ii. sec. 1lllc,
pg. 117; 2 Wharton's Criminal Evidence, sec. 71k, pg. 1284). It
should also be observed that the declaration or confession of qne
co-defendant that he alone committed the offense with which both are
charged is not admissible in favor of the other defendant. (16 Corpus
Juris, sec. 1340, pg. 670; 2 VWharton's Criminal Ev1dence, sec. 722,
pg. 1215). The court was at liberty in applying each confession
to the accused making it, to believe all or any part of it. It was
its function to weigh and evaluate it, and reconcile it with the
other evidence in the case against the confessor  (excluding of course
the confession of the co-defendant). The determination of the
réliability of each accused in making his statement, and the truth or
falsity of each confession were matters within the exclusive province
of the Court. Vhile each of the accused elected to remain silent
and did not eppear on the witness stand, their presence in the court
room afforded the Court the opportunity of observing their demeanour
and conduct and forming an opinion as to their respective mentalities
and moral statures. (2 Wharton's Criminal Evidence, sec. 6LlL, pg.1078).

12, The pertlnent details of the.fatal encounter, as nurrated by
Jacobs are as follows:

"After we broke the glass, we went up and got a.
drink of water, we. goes on up the road and meets
this guy. He gets off hls b1CJcle, we were
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there talking about something-- I am telling
you the truth now I don't know just, what was
said, but any how, the next thing I know me and
"him, me and this guy, was over in the ditch and
he was on top of me. He wis on top of me andI
kicked him off. I was laying with my head right
on an angle of the ditch. He was on top of me
and I kicked him off. When I got back off, he
grabbed me around like this (both arms around the
waist) and my helmet flew off and I grabbed my

- helmet and hit him with that. After we quit
fighting, I picked the man up and asked him if he
could get where he was going. I didn't know the
man,.#eset(pgz, 1, Ex. B) :

"e and this man was laying in the ditch.*s¢ Yes
(the man was on top of me) and I kicked him off.
I drawed my feet off and kicked him off. When I
got up and started to get on the bank, he grabbed
me around like this (both arms around the walist)
and we went dovm again: I don't xnow how I got
up then. Anyhow, I know my helmet came off and
I hit him with my helmet. I didn't hit him no
four or five times with that helmet®. (pg. 2, Ex.B)

"hen I hit him with the helmet I was up on my
knees and got back against the bank., I had this
arm back against the bank when I hit him. It
was kind of a little ditch and I was up on my knees
when I hit him, I didn't hit him very hard and
I didn't hit him but once with it." (pg.5, TX.B).

(39)

The accused, Jacobs, in his answers to the intsrrogatories, admi ts

that Farley was present when the conversation with deceased commenced,

but declares he never saw Farley strike deceased (pg.l, Ex.B); declares

he did not hear Farley tell deceased he (Farley) would pay for the
broken bar-room window (pz. 3, 6, Ex.B); declares that he has no
memory that the cost of whisky was under discussion (pg. 6, Ix.B);
declares he has no memory of deceased stating that the "Americans
thought they ought to get everything for nothing® (pg. 7, EX.B);
denies that he (Jacobs) told deceased that he: (Jacobs) was man enough
to whip the whole of Northern Ireland {pz. 7, Ex.B), anddeclares he
did not remember deceased saying to Farley that he (deceased) "would
cut his bloody throat" (pg. 7, Ix.B).

e Farley's recital of the critical incidents of the fight is as
follows:

ue: this man said we had gone far enough and he
put his hand in his pocket and said: "I will cut
your bloody throats!, and I hit him with my fist,
and Jacobs started swinzing at him with his steel
helmet-and I heard the helmet Hitting something,
and I turned and toov on up the road as I was .
— i U ad e
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afraid he might have a gun and shoot. ¢ (Ex.A).

"¢ and he sald we had gone far enough and put his
hand in his pocket and said 'I'1ll cut your bloody
‘throats'. He stepped towards us and I“shoved him
back. He throwed up his left hand when I shoved
him back. Jacobs aaid: 'let me have him', and he
struck him with his helmet but didn't knock him
down. And I told Jacobs 'to let him alone' and
not have any trouble with him, to let's go. And I
turned and started off and Jacobs told me 'to go
on' and he'd come &n when he got ready. And I
left and went up the roadwesx {Ex.D).

In connection with the confessions of. accused it is necessary to
consider the testimony of Dr. James O'Connel, the House Physician of
Lurgan and Portadown District Hospital, who attended deceased, and who
was qualified to spesk as an expert. He described deceased!s injuries
thus: :

"I found a lacerated wound over his left eye brow, one
two inches long and blackened bruises of the upper left,
the right pupil was dilated and fixed, the left
contracted, neither responded to light. Lacerated
wound to the left side of the chin, there was dried
blood around the nostrils due to external wound. The
cause of death was cerebral laceration following '
fracture of the skull. The patient was unconscious
and did not regain consciousness, his pulse was slow
“and binding, and there were no internal signs of

~injury" (R. 31)

The doctor further testified that the injuries were due to a blow -
direct violence; that a fist might have caused it and any blunt instru-
ment could have caused it (R.Bl); that there were no scratches about
the injury; that if the helmet were used to strike a man its rough
surface would probably leave scratches; that the fracture could have
"been caused by a bottle; that the injuries could not have been caused
by the crown of the helmet although the edge may have; that the fact
deceased wore a hat when struck would not have prevented the injury
(R.31); that the location of the fracture was at the base of 'the
skull "about the center of the ear but level with the eye" (R.32).

Jacobs' helmet (Ex.C) is the regulation (new style) army helmet.
It has been carefully inspected by the Board of Review and a serious
doubt has been raised in the minds of the members thereof that the
helmet was the means or instrument by which deceased was killed. The
dents in the helmet do not appear to be such as would result from
striking the human skull, Rather they appear to have been produced
by striking the helmet against a firm, hard, projecting object. Tests
made by the Board indicate that a blow on the human skull sufficient to
have made the dents would have either seriously lacerated deceased's
scalp or. crushed the skull bone. However, it is recognized that it is
within the realm of possibility for Jacobs to have struck the fatal blow
with the edge of the helmet, and. that therefore such theorx should not
be discarded as an 1mp0551b111Qf.-«t woLe S:: T ﬁ .
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Farley undoubtedly with his fist struck deceased a severe blow on
the side of his head. Dr. 0'Connel states that a fist blow might have
caused the fracture. This expert opinion taken with the fact that the
fracture was on the side of the head above the ear and level with the
eye arouses a strong conjecture that Farley's first blow caused the
fracture. 1In any event such theory should be included in any estimate
of the 31tuat10n. »

It therefore appears that it is within the range of reasonable
possibility that either Farley or Jacobs, separately could have struck
the fatal blow. Further it lies within the realm of logical
possibility that the fracture was the result of both Farley's and
Jacobs! batteries. It is certain that either one or both of the
accused actually inflicted the injury to deceased which caused his
death. This homicide is clearly not murder; it is manslaughter
beyond all peradventure.

"Manslaughter is distinguished from rmrder by the
absence of deliberation and malice aforethought.”
(1 Wharton's Criminal Law, sec, L23, pg. 6L0).

"Manslaughter is unlawful homicide without malice
aforethought and is either voluntary or involuntary."
(do . IJ. sSecC. 1)49, po 165)0

"If a sudden quarrel arises, the parties to which
figzht, upon fair terms either immnediately or at a
place to which they immediately resort for that
purpose, and one of them is killed, the person
killing the other, provided he took no unfair
advantage, is guilty of man-slaughter and not
murder, which ever of them may have struck the
first blow." (9 Halsbury's Laws of England
(2nd Ed.) sec. 755, pg. LLO; sec. 7&8,‘pu. L36).

"At common law a killing ensuing frdm sudden
transport of passion or heat of blood, if upon
sudden combat, was also manslaughter, andthe
statutory definition of voluntary manslaughter
has on some jurisdictions been made expressly
to include a killing without malice in a sudden
fray. However, a sudden combat is ordinarily
considered upon the same footing as other
provocations operating to create 'such passion as
temporarily to unseat the judgment." (29 Corpus
Juris, sec. 115, pg. 1128; sec..12l, pz. 1138).

"Manslaughter at comfon law was defined to be the
unlawful and felonicus killing of another without
any malice, either express or implied.s@ex TThether
there be what is termed express malice or only
implied malice, the proof to show either is of the
same nature, viz., the circumstances leading up to

and surrounding the klil.li.n"r The deflnltlon of
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" the crime given by U.S. Rev. Statutes, sec. 5341

is substantially the same. The proof of homicide,
as necessarily involving malice, mist show the.facts
under which the killing was effected, and from the
whole facts and circumstances surrounding the killing
the jury infers malicz or its absence. 1lMalice in
connection with the crime of killing is but another
nane for & certain condition of a man's heart or
mind, and as no one can look into the heart or mind
of another, the only way to decide upon its condition
at the time of a killing is to infer it from the
surrounding facts and that inference is one of facts
for the jury. The presence or absence of this
malice or mental condition marks, the boundary which
separates the two crimes of murder or manslanghter."
(Stevenson v. United States, 162 U.S. 313, 320;
LO L. Ed. 920, 9€3). (CI: Jerry Wallace v. United

- States, 162 7.5, L66, ho L. Ed. 1039; John Brovn v.
Unites States, 159 U.S. 100, LO L. Ed. 90).

It was not necessary for the prosecution to prove specifically which

of the accused struck the fatal blow. The evidence beyond a reasonable

doubt excludes the possibility of any person or persons other than the
accused participating in the fight with the deceased at the time and
place fixed definitely by the evidence. Likewise any other cause or
causes of death except blows inflicted by accused are excluded from

cohsideration.

Farley and Jacobs were common and joint participants in the assault and

Under circumstances shown by the record in this case

‘battery upon deceased and are equally responsible for his death.

"All persons who are present when a crime is
committed, and who take part in the actual
perpetration of it, or aid or abet thosg who
perpetrate it are called principals.”

(9 Halsbury's Laws of -England, sec. 27, pz. 28)

"All persons whe are actually or conatructively
present at the time and place of a crime, whether
it is a felony or merely a misdemeanor, and who
either actually aid, abet, assist, or advise its
commission, or are there with that purpose in
mind, ‘to the knowledge of the party actually
committing the crime, are guilty as principals
in the second degree, although they did not
themselves accomplish the purpose." (1€ Corpus
Juris, sec. 117, pz. 130).

Mihere one assailant strikes a blow which is not
fatal, and a confederate follows it up with a
fatal blow, both are principals in the homicide."
(1 Wharton's Criminal Law, sec. 255, pz. 340)

"*%** if men join together to breazk the peace,
if in the-course of the transaction a fatal blow

is struck, in my oplnlon that is  bhe' blow of all,
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although the person before you is not the man who

actually struck the blow, he is equally guilty'with

the man who actually did itsss¢" (Reg. v. Harrington,

5 Cox's Criminal Law Cases, pg. 231).

The Board of Review is therefore of the opinion that the record
is legally sufficient to support the finding that both the accused,
Farley and Jacobs, are guilty of voluntary manslaughter.

13. The sentencesof the Cour} which have been approved by
the reviewinz authority, are legal. The accused, Jacobs, was -
22 years 6 months old and the accused Farley, 26 years 6 months old
at date of commission of offense. Pursuant to G.0. 37, ETOUSA,
9,September, 1942, pars. 5c and d, execution of sentence of
dishonorable discharge will be ordered only when accused has been
convicted of an offense which renders his retention in the service
undesirable, and when he has also been sentenced to a term of not less
than three years confinement. A general prisoner whose approved
sentence to confinement is for three years -or more may be returned to .
. the United States for the service of such sentence, without express
.orders Hdgs. BTOJSA. Voluntary manslaughter when committed under _
the circumstances of this case is an offense which renders the
retention of accused in military service undesirable and inasmuch
as confinement is for ten years,-the execution of the sentence to
dishonorable discharge, and the return of the accused to the United
States for service of sentence are proper.

War Department Directive, A.G. 253 (2 = 6 - 1) F. 26 February, 1942,
requires prisoners under 31 years of age and with sentences of not more
than ten years be confined in a Federal correctional institution or
reformatory. The action of the reviewing authority correctly fixes the
Federal Reformatory, Chillicothe, Ohio, as the place of confinement of
both accused. '

1. The Court was legally constituted and had jurisdiction of the
persons and offense involved. No errors injuriously affecting the
substantial rights of accused were committed ‘during the trial. The Board
of Review is of the opinion that record of trial is legally sufficient
to support the findings of guilty and the sentence.

Judge Advocate.

udge Advocate.

Judge Advocate.
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WAR DEPARTUENT, Office of The Judge Advocate General, Buropean Theater
of Operations, A.P.0. 871, U.S. Army. MOY 51942

To: Commanding General, lst Armored Division, A.P.0. 251, U.S. Army.

" 1. In the case of Private Herbert G. Jacobs, (15056622),
Company H, 13th Armored Regiment, and Private Embra H. Farley,
(37101923), Company H, 13th Armored Regiment I concur in the
foregoing holding of the Board of Review. You now have authority
to order the execution of the sentence as thus approved.

2., When copies of  the published order are forwarded to this
office, they should be accompanied by the foregoing holding and this
indorsement. The file number of the record in this office is ETO 72.
For convenience of reference, please place that number in brackets at
the end of the published order. '

TO 72)

Ldae oAl C »
Brigadier General,
Judge Advocate General,
Buropean Theater of Operations.



WAR DEPARTUENT

In the Office of The Judge Advocate General (45)
for the -
European Theater of Operations
APO 871,
Board of Review, . 5TH INFANTRY DIVISION
\ ,
ETO 78 ' s 6 NV 194.

TRIAL by G. C. M, convened at

Camp Curtis, Iceland, October 5,

6 and 7, 1942, Dishonorable
discharge, forfeiture of all pay and
allowances due or to become due and
confinement at hard labor for

30 years, United States Penltentiary,
Lewisburg, Pennsylvania, is designate
as the place of confinement,

UNITED STATES

Ve

Private MONTANA WATTS, (7041515),
Battery C, 46th F.A, Bn,

Sl @e 00 S0 S0 90 w0 0

HOLDING of the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates.

l., The record of trial in the case of the soldier named above has
been examined by the Board of Heview,

24 The accused was tried upon the following Charge and Specifications.
_CHARGE° Violation of the 93rd Article of War.

Specification 1: In that Private LONTANA WATTS, Battery C,
46th Field Artillery Battalion did, at Smaravellir,
Iceland, near Camp Hilton, on or sbout August 30, 1942,
in the nighttime feloniously and burglariously break
and enter the dwelling house of George Vilhajlnsson,
with intent to commit the felonies, viz: rape, robbery:
and murder therein,

Specification 2:¢ In that Private MONTANA WATTS, Battery C,
46th Field Artillery Battalion did, at Smaravellir, ‘
- Iceland, near Camp Hilton, on or about August 30, 1942,
with intent to commit a felony, viz: rape, conmit an
assault upon Klara Sigurdardottir by wilfully and
feloniously attempting to have sexual intercourse with
her forcibly and against her will,

2u38e
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Snecification 3: In that Private IIONTANA JATTS Battery C,
- 46th Field Artillery Battalion did, at umaravellir,
Iceland, near Camp Hilton, on or about August 30, 1942,
by force and violence and by putting her in fear,
feloniously take, steal and carry away from the person
of Klara Sigurdardottir, one ladies' wrist watch the
property of Klara Sigurdardottir, value about twenty
dollars and forty cents ($20,40).

Specification 4: In that Private IONTANA WATTS, Battery C,
- 46th Field Artillery Battalion did, at Smaravellir,
Iceland, near Camp Hilton, on or about August 30, 1942,
with intent to commit a felony, viz: murder, commit an
assault upon Klara Sigurdardottir by wilfully and
feloniously striking said Klara Sigurdardottir on the
head with a dangerous instrument, to wit, a hatchet,

He pleadea not guilty to, and was found guilty of, the charge and
specifications., Evidence was introduced of one previous conviction., He was
sentenced to.dishonorable discharge, forfeiture of all pay and allowances due
or to become due and confinement at hard labor for 30 yeers. The reviewing
authority approved the sentence, designated the United States Penitentiary,
Lewisburg, Pennsylvanla, as the place of confinement and forwarded the record
of trial for action under Article of War 503,

3. For convenience the names of civilian Icelandic witnesses are
designated herein as follows:

NAVE OF WITNESS v DESIGNATION

lirs, Xlara Sigurdardottir, Klara
the victim, .

"Georg Vilhjalmsson,
the owner of Smaravellir; husband
of lrs. Gudbjorg kKegvantsdottir
(Gudborg) and father of Anna Georgsdottir
(Anna II) and Hallfridur
Georgsdottir (Hallsa). Georg.

krs. Gudbjorg Megvanstdottir, Gudbjorg.

Lnna Gerdur Gunndottir,
daughter of Gunnar Steffanson
and Lauras Jonsdottir, Anna,

Hallfricdur Georgsdottir ) -
daughter of Georg and Gudbjorg. ‘ - Halla,

Anna Georgsdottir,
a daughter of Georg and Gudbjorg. Anna II,
‘Trausti Olafsson, '

eighbor of Georg and Gudeorb

and chief chemist of Universrhgms 9

Reykjavik. Nt g Prausti.
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NAME OF WITNESS DESIGNATION (47)

Injgaldur Isasakson, _
neighbor of Georg and Gudbjorg Isaaksqn

Sverrir Sigurdsson,. -
a jeweller, , "Sigurd

Haukur lagnusson, _
a policeman, Haukur

4. On 29 August 1942, Battery C, 46th Field Artillery was stationed
at Camp Hilton, Iceland. (R.59, 92, 202); On that date there were two '
details taken from that battery for work on the coke pile (R.60, 92, 99,
202). Corporal lonroe and Corporsl Yates were in charge of the details
(R.59, 61, 92, 99) In Corporal Monroe's detail were the accused, and alsc
Privates Kenneth W, Moore, Thomas, and others (R.59, 61, 96, 99). The
‘Monroe detail went to work at 9.45 p.m., that night and worked until :
11,45 p.m. (R.60, 67, 96, 100), At that hour the detail quit work to eat
(R,60, 67, 96) the mid-night meal in the maintenance shop (R.60, 67, 97).
The accused and lloore were present when food was served, Immediately
thereafter Moore went to the coke pile (R.61, 67), and then he met accused
nesr a cream colored house located about thirty yards from the Camp Hilton
gate (R.61, 68, 202), With them were Seale, Morris, Hunt and Leffler,

The men "monkeyed" around the first mentioned house for a time, and then
accused and lioore saw a light issuing from another house located about

200 or 300 yards from the first house. The second house was Smaravellir,
owned and occupied as a summer house by Georg and Gudbjorg and particularly

described below,(R.61, 69, 202). The two soldiers had heard that the
latter house was one of prostitution (R.61, 69, 202), and they went over

to it at about 2 a.m., 30 August 1942, They went through the gate to the
window on the bed-room side of the house (R.51, 69, 203, 206, 208).

5, ©OSmaravellir is the name of the summer home of Georg and Gudbjorg.
It is in Fifilhvammi, Iceland (R.52). The house stands a distance “back
from the street line and there is a pathway from the street to the front
door. On one side of the pathway is a hedge (Prosecution's Ex,F). The
.pathway is covered with gravel., The house consists of three rooms
(R.7, 47); a bed-room, kitchen and a parlor (R.7, 47). The bed-room
adjoins the parlor and the door between the two rooms consists of a
curtain or drapery (R.24, 63). The kitchen also adjoins the parlor (R.46).
Ingress and egress to the house is gained through an entrance facing the
street and which opens into an enclosed hall-way or entrance-way
(Prosecution's Ex.,H; Defense Ex.C; R.7, 47). Upon entering the hall one
turns and passes through a second door-way into the parlor (R.7, 47).
These two apertures each possess doors which swing on hinges and are
equipped ‘with latches., The bed-room hes a window facing south (R.50) and
the parlor has a window next to the door and a window on the side (R.47).
The ?ed-room has a window on the side facing the street (R.47; Prosecution's
Ex,H).
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On the evening of 29 August 1942, Georg and Gudbjorg left their
home at about 7 p.m. (R.52). Klara is a sister-in-law of Gudbjorg
(R.ZO, 52). Klara was left in charge of the home and with the care of
the three daughters of Georg and Gudbjorg, viz: Halla, age 11, (R.3%),
Anna II, age 9 (R.6) and an unnamed infant (R.6, 52). That evening
Anna, age 11 (R.28), and a friend of Halla, was also present in the
home (R.5, 28). Georg and Gudbjorg returned to their home at about 10 p.m.
for a few minutes and then departed and did not return until approximately
the hour of 3,30 a.m., 30 August 1942 (R.52, 53). The three small girls
and the infant were in bed by 11 p.m. (R.28$; Klara also retired about
that hour (R.28, 38). The group slept in the bed-room (R.28, 38). At
- about 2 a.m., 30 August 1942, Klara was awakened by noise she heard outside
the house (R.7, 29, 39). A light had been kept burning in the bed-room ’
(R.7, 13). She was then dressed in a yellow night-dress (R.7, 8) but she
immediately clad herself in an ecru colored shirt and pants, negligee, a
brown dress and brown jersey (R.7, 8,179). She also contimed to wear her
night-dress (R.8, 179) and a watch on her arm (R.10). :

((The prosecution introduced the foregoing clothing in evidence as
follows: Ex. A: Brown dress (R.,27); Ex.B: Night-dress (R.27; Ex,C: Shirt
(R.27); Ex,D: Pants (R.27). The jersey or sweater had been burned prior
to trial (R.179)). She heard someone.approach the front door (R.6, 25),
She first saw a man through the window.next to the door entering the
hall-way (R.6, 22, 23, 25, 26) and she informed the children of such fact
(R.6, 22, 24, 29). She then turned on the parlor light. The man was then
standing in the door way (R.6, 23, 24, 29). Prior to the entrance of the
man the doors had been closed and it was dark (R.10). The man was dressed
in blue and held an axe or hatchet in his hand (R.6, 23, 29) and wore a
white cloth over the lower pert of his face, leawing his eyes exposed
(R.18, 21, 29). He went into the bed-room and pulled Klara into the parlor
" (R.6, 20, 33, 39) and threrher to the floor (R.6, 14, 18, 29), knelt over
her and got on top of her (K.63, 74) and pounded her in the face with his
fists (R.6, 18). He gagged her mouth with a rag (R.6, 14, 18) but she
succeeded in removing the gag (R.9, 14). He held her hands behind her
(R.6) and while on the floor he felt with his hands up her pant's leg (R.9),
and tore her pants (R.9) while holding her down (R.9). She wore a wrist
watch on her left arm at the time of the assault (R.,10)., When the man
pulled Klara into the parlor and pushed her to the floor she screamed
(ReR4y 29, 34, 39, 41) loud enough to be heard outside of the house
(R.34, 39, 415. The man after beating Klara severely picked her up in
his arms and carried her outside of the house (R.6, 14, 15) onto the
pathway and threw her to the ground (R.6, 15, 19). At about this time
Klara was struck on the head with an axe or hatchet and was rendered
unconsciousness (R.5, 11, 16). She wore artificial teeth (R.1l) which were
found in a broken condition that night by Isaakson on the ground immediately
outside of the exterior hall-way door (R.57, 58). Upon recovering
consciousness Klara returned to the house (R.ll, 16) while Trausti was
standing in the door way (R.11, 16), The girls, Anna and Halla, immediately
after the man pulled Klara from the bed-room into the parlor escaped from .
the house by climbing through the bed-room window (R.29, 30, 40), and went
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to Trausti's house (R.30, 40, 45). Trausti was a neighbor of Georg and
Gudbjorg (R.30, 44) his house being distant about 100 meters. The girls
awakened Trausti and gave the alarm (R.30, 45)., Upon making their exit
through the bed-room window, the two girls saw an American soldier,
dressed in blue pants, blue blouse and blue hat, standing in front of the
house (R.31, 32, 35, 36, 40, 41, 42). Trausti immediately went to
Smaravellir and found the outer door open (R.45), and the rooms lighted
(R.45). There was a large pool of blood about one meter from the
threshold (R.45, 49), and drops of blood on other places on the floor
(Re45). No one was in the parlor, but there was a little girl and baby in
the bed-room (R.45). Trausti returned to his house and consulted his

wife (R.45), and then returned to Smaravellir and placed a coat on the
1ittle girl and wrapped the infant in covers and carried it in his arms
(R.45)., As Trausti was leaving the house with the children he saw Klara
approaching the door (R.46). Klara entered the house (R,11l, 16, 46).

Her hair was unkempt; her face and hair were covered with blood; her right
eye and lower lip were swollen; and there was a wound and blue spot on her
face (R.22, 46, 53, 57). She wore a dress (R,48), and was barefooted (R.46).
. Trausti bathed her head with fresh water to remove the blood (R.46, 49).
He then went for aid (R.46, 50) and secured the presence of two neighbors,,
one of whom was Isesakson (R.58). At about 3,30 a.m., 30 August 1942, ~
Georg and Gudbjorg returned to their home (R.53). Klara was taken to the
hospital by Haukar, end arrived at the accident ward at 5 a.m., 30 August
1942 (R.147). She was badly injured and was suffering from shock (R.135).
There were definite indications of a concussion of the brain, and further
examination revealed that her skull was fractured (R.135). She had three
deep wounds about the middle of the head (R.136); also a wound on her nose
and lower lip (R.136), and four or five smaller wounds (R.136). There was
no evidence of any unnatural condition of her vagina nor signs of dirt,
blood or scratches around her reproductive organs (R.136).

6. The watch Klara wore at the time of the assault had been
purchased on 7 August 1940,by her from Sigurd, the jeweler, whose place
of business was in Reykjavik, Iceland (R.80), for the price of 145 kronur
(R.80). Sigurd testified that the replacement cost of the watch on
29 August 1942, was 250 kronur (R.81), On 31 August 1942, while policing *
up the hut in which accused slept and lived, Sgt. Roy H. Mitchell,
Battery C, 46th Field Artillery Battalion, discovered the watch in the
crack between the wall and the floor of the hut at a place in the hut
where accused's cot had been located (R.lOA, 105). He delivered it to
Acting 1lst Sgt. Colbert (R.105), who in turn delivered it to the Battery
Commander (R.107, 108). The watch (Prosecution's Ex.E) was produced in
Court and was positively identified by Klara as being the watch she wore
on her arm at the time of the assault (R,10). It had a brown leather
band or strap (R.10) which was broken at the time it was identified by
Klara on the witness stand (R.10)., Klara stated that the watch was on
her arm when she was carried outside of the house and thrown on the
ground by the man who assaulted her (R.10).

7. Prosscution's Exhibit F is a hatchet (R.Bé). It was identified
by Gudbjorg as being the property of Georg and herself which she had used
about 6 p.m. on 29 August 1942 to split wood or break coal., She left it

in the back of her house (R.53, 54). The hatchet was also identified by
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Anna as having been seen by her in the rear of Smaravellir (R.29). It
was discovered about 7 o'clock on the morning of 30 August 1942, by
Private Harold E, Arvin, 812th Military Police Company at a spot about

60 ft to the right from the front of the house and in the corner of the
fence towards the road (R.111, 123, 195). It was in high grass about
four feet from the road (R.112, Defense Ex,C)., There was what appeared
to be woman's hair along the handle and around the blade (R.112, 196),

and also strands of woman's hair on the barbed wire fence a few feet from -
where the hatchet lay (R.196). Both the accused and Pvt., Kenneth W, Moore
agree that the hatchet, or axe, was found by them in the rear of the house
on the night of the commission of the crimes charged (R.62, 75, 76, 203).

8., Prosecution's Exhibit G is the accused's field jacket (R.115);
Prosecution's Exhibit J is the accused's woollen underdrawers (R.114);
Prosecution's Exhibit K is accused's 0.D. Shirt (R.115); Prosecution's
Exhibit L is accused's 0.D pants (R.,115)., They were removed by accused
from his body at 9 a.m. on 31 August 1942 and delivered to Capt. Richard
D. Martin, M.C., 46th Field Artillery Bn. (R.113, 114, 115). -At the time
of removal accused informed Captain llartin that he had been wearing those
clothes, without removing them, since the night of August 29, 1942
YR.114, 212, 215). Captain Martin delivered Exs, G, J, K, and L. to
Captain Richard C. Taylor, il.C., 208th General Hospital, Camp Helgafell,
Iceland, for examination.

Prosecution's Exhibit il is accused's overalls (R.210, 238) which he
wore on the night 29-30 August 1942 (R.210). They were delivered to
Capt, Taylor, M.C,, 208th General Hospital for examination (R.116, 243).

_ : Prosecﬁtor's Ex. N is Private loore's fatigue clothes (R.121) which
he wore on the night 29-30 August 1942 (R.122)., They were delivered to
Capt. Taylor, 1..C., 208th General Hospital for examination (R.145).

A laboratory analysis (208th General Hospital) was made for the
purpose of determining whether or not there was human blood on accused's
clothes and the type of blood (Prosecution's Exs. G,J,K,L,M). The method
used is that prescribed in an Army text hook and is acceptable (R,127).
A satisfactory control was established whereby fals®é results could be
detected (R.128). It was the opinion of Capt. Taylor, who ran the tests,
that there was human blood on accused's underwear (Prosecution's Ex, J)
(R.130). It was of type "O'" (R,128), Accused's field jacket (Prosecution's
Ex. G) and accused's 0.D. pants (Prosecution's Ex. L) were subjected to the
Benzidine test for blood (but the blood was not typed) (R.129) and blood
was found present (R.130).

Accused's blood type was proved to be "A" (Prosecution's Ex,0)
(R.143)., Klara's blood type was proved to be "zero" (R.136). The test of
her blood was made while she was in the hospital suffering from injuries
(R.136). The “"zero" type of human blood in the classification used in
Landspitalin Hospital, Reykjavik, Iceland, is the same as the "O" type
used in the American Army system inasmuch as both are the international
system of blood typing (R.141, 142).
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Several areas of Private liocore's fatigue clothes were subjected to
the Benzidine test, but blood was not found on any of them (R.129),

9. Private Homer C. Thomas, Battery C, 46th Field Artillery Bn,
was in the lMonroe detail working on the coke dump on the evening of
29 August 1942 (R.92). This witness testified that at 2,15 a.m.,
30 August 1942, he had a conversation with accused at the side of a truck
in the rear of the maintenance shop near the coke dump (R.93, 246).
Lccused asked Thomas to look at his field jacket to see if witness could
detect blood on it. The witness could see no blood as the jacket was wet,
but asked accused how he got the blood on it. Accused informed witness
that he had killed two Icelandic men and struck a woman with a hatchet
(R.93, 245). Thomas asked accused where this happened and accused replied:
"Over on the hillside", and being questioned as to who was with him
replied: "loore", Accused then said to witness that he didn't think he
had hurt the woman bad, but had just struck her when accused hit at the
second Icelandic man and that as accused started to leave the woman -
grabbed at him and during the scuffling he grabbed a watch; got hold of
it somehow and brought it along with him to prevent discovery of finger
prints on it, Witress further stated there were two kids there that kept
screaming and hollering and that lioore tried to keep them from pgetting in
the way (R.93, 94, 245, 246). Thomas further testified that accused took
a watch from his pocket hook and showed it to witness, and said: "This is
the watch I took", Witness said that Prosecution's Ex, E, resembled the
watch he saw and the broken strap or wristband on the watch was seen by
witness (R.94, 244, 246). Accused did not tell witness that he had bought
the watch from Private Moore (R.245).

The witness, Thomas, first fixed the hour of this interview with
accused at 4 a.,m, 30 Aurust 1942 (R.92); then on re-direct examination
stated the time of the interview to be between 3,15 a,m, and 3,45 a.m,
(R,98). On further cross-examination by the defense, the witness admitted
that on investigation of the case he had fixed the time "as between 2 a.m,
and 2,30 a.m, or just before quarter to 3" (R.15.). Again on re-cross=-
examination he admitted his confusion and error as to time and stated that
it was 3,15 a,m., - "some where between quarter after 2:00 and quarter to
3:00", Upon being recalled to the stand later in the trial he again
changed the time of the conversation to the period from 2:15 a.m. to
3:15 a.,m. (R.246)., Thomas admitted he made no report of the accused's
statement to him until the investigation because he did not believe
accused's story (R,247).

10. On the morning of 30 August 1942 at about 4.320 a.m. Corporal
Norman E, Halprin and Private Harold E., Arvin of the 812th Military
Folice Company, Camp Haggl, were sent to Smaravellir to investigate an
unusuals occurrence (R.112, 193), and discovered on an investigation of the
ground outside the house, a set of false teeth (R.193) and a bloody rag
with woman's hair on it (R.193). .Later in the morning at about 8:00
o'clock, Col, Moore, Sgt. Dewey Stoner, C.l.P,, Corporal Halprin, Private
Arvin and a civilian police officer returned to the place (R.194, 195).
The hatchet (Prosecution's Ex.F) was found at this time (R.194) and a
foot-print in the flower bed near the bed-room window was discovered
(R.194). Also a piece of elastic was discovered about 10 ft. from the
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hatchet (R,196). Foot-prints about 10 to 12 ft. from the fence and
leading directly away from the hatchet (R.196) were also found, Later
in the day an old pair of hob-nailed shoes owned by Privete Kenneth W,
Moore was obtained, Two hob-nails were missing from the sole of the
left shoe (R.197). The shoe fitted the foot-print in the flower bed
(R.197), and the print algso indicated it was made a shoe with such
hob-nails missing (R.197, 198; Defense Exs. C,D,E,F),

11. The accused elected to appear as a witness on his own behalf
after his rights as such were explained to him (R.201)., The evidence is
conclusive that the crimes were committed by either accused or Private
Kenneth ¥, Moore, Both lMoore and the accused agree that they arrived at
Smaravellir at abont 2 a.m., 30 August 1942 (See para. 5 hereof), They
also agree that they went to Smaravellir to determine whether or not it
vas a house of prostitution and that at that time they were seeking the
company of prostitutes (R.69, 202, 225),

12, The events which transpired at Smaravellir after the arrival
-of accused and Private loore are related by the latter substantially as
follows: :

Accused was dressed in a rain hat turned up, field jacket, fatigue
clothes, leggings and gloves. The trousers of his fatigue clothes were
tucked in his leggings (R.62, 66, 82, 85), lloore was dressed in a rain
hat, mackinaw, one piece green fatigue suit, hob-nailed shoes, and gloves
(R.82, 121) and wore his trousers outside of his leggings (R.64, 82).
Both of the men entered by the gate and went up to and loocked in the
bed-room window. There was a light in the bed-room when the men arrived
at the house (R.62)., ihen Moor: and the accused looked into the bed-room
window the first time they sew a woman standing looking around the room
and children in bed., She was in night clothes and had on a black coat
or jacket over her night-gown. She wore a watch on her left arm (R.63, 70,
71, 7). Moore said to accused: "I don't believe this is a whore house
because there are kids in there" (R.72). Accused then went to the front
door of the house, Two or three minutes later loore followed accused and
both then went completely around the house, walking to the right (R.62, 70,
72). lioore stopped at the bed-roocm window and accused walked around to
the front door (R.62, 72, 73). MNoore remained a moment apd peered in the
bed-room window for a second time and again saw the womafi ﬁ a night-gown
and jacket. She suddenly looked through the curtain hung in the door way
leading to the parlor (R.63, 70, 71, 72, 160)., Moore then joined the
accused at the front door where he saw that the front door was ajar and
accuged was holding a hatchet (R.62, 74). Moore testified on direct
examination that when the two men walked around the house they found a
hatchet at the rear of it (R.62) and that at that time accused said: .
"It would be good for chopping kindling wood", (R.62, 87). Moore replied:
"It would". On cross-examination he stated that the first time he saw the
hatchet was when he joined accused at the front door and at that time the
conversastion regarding the hatchet occurred/(R.75). lMoore later stated
that the conversation occurred at the corner of the house (R.88)., For
the third time Moore returned to the bed-room window (R.76, 82), and
looked into the bed-room (R.76, 82), and saw the woman poke her head

through the drapes of the door (R,76, 82). She spread them apart and
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looked into the next room (R.,76). She was dressed in a night-gown and
jacket and had the watch on her arm (R.76, 82, 85, 159)., Moore remained
at the side of the house about two minutes, and hearing the woman scream
he went around to the front door (R.77, 82, 160) end looked in the house
and saw the woman on the floor., Accused was on top of her beating her
head and face with his fists and hands (R.63, 65, 82, 83, 84, 160, 241),
She was on her left side facing the back of the house, Accused straddled
her and had his legs over her chest and was bent over her (R.23). There
was a light in the room (R.63). She wore her watch,on her left arm as it
lay on the flcor by the side of her body (R.86). Accused had a white mask
on his face; it looked like a handkerchief (R.63, 65, 85, 240)., Moore
saw accused's gloves on the floor and picked them up (R.63, 84) and then
started to leave, When about ten yards from the door he said: "Watts
let's go" (R.241). Accused replied: "Help me". (R.63, 84, 91). Accused
said something, but Moore directed his steps toward the coke pole (R.241).
He loocked around and saw two children in white clothes out in the yard
(R.63, 85). The next time Lioore saw accused was at the coke pile, and the
two men walked together over to the garage to be reliwed from duty (R.63).
On the way to the garage Moore asked accused "if he got any"., Accused
answered: "No", but told Moore he had trouble and threw the hatchet at the
Icelandic man and it hit the woman on the side of the head (R.64), After
Moore and accused entered the garage, loore noticed accused with his
reincoat off, but wearing his field jacket, It was wet in front and had
blood on it, A few minutes later accused showed Moore a watch in his
wallet (R.64, 240, 242), Accused said he found the watch down at the house
(R.€4). Being shown the watch (Prosecution's Ex,E) witness stated it
looked like the watch accused had shown him and that, as far as he could
remember it was the watch accused had in his wallet. (R.64). Moore also
identified the hatchet (Prosecution's Ex,.F) as the hatchet accused held in
his hand while standing at the front door of Smaravellir (R.64, 65).

13, The accused's version of the events transpirihg at Smarvellir
on the night of 29-30 August 1942 is as follows:

Private lMoore, accused and several other soldiers were in the
vicinity of the first named house for about half an hour., At about 2 a,m.,
30 August 1942, Private Moore saw a light over in a distant field and
said: "That's a prostitute house over there., Let's go over there",
Accused replied: "You sure that is a prostitute house?" Moore replied:
"I am positive that it is"  Accused then said: "How do you know that it
is a prostitute house?" koore said that some boys told him it was, and
continmied: "We will go over there. Do you want to go with me?" Accused
replied: "I don't care if I do". (R.203).

Accused and Noore went over to Smaravellir, loore leading the way,
They was a light in the bed-room, The two men loocked in the window, but
accused saw no one (R.203, 208). They walked around the house a couple -
of times, ihile in the rear of the house koore picked up a hatchet he
found in the grass, He said: "We will take this in and make a kindling axe
out of it", Accused replied: "Yes, it would mske a good kindling axe"
(R.203). As the pair came up to a window in the rear of the house, licore
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looked in the window and said: "I see a woman in there*, Accused looked
in the window and saw a woman in the room. [loore then said: "I see one
woman in there", Accused replied: "Yes, one woman is all I see in there",
(R.203, 206). The two men then went around to the front of the house.
‘i“oore tried to open the window in front of the house next to the door, but
could not do so, They then went to the door "and smashed down the door
latch and the door came open". licore stepped inside of the house., Accused
said to him "Don't you go in that house". (R.203, 218), lioore gave no
answer. Accused then turned, and keeping the house on his left, started
for the coke pile, and when about half way round the house he heard a
woman's scream (R.203, 218, 219), He then ran back to the door, and as
accused reached the door Moore knocked Klara out of the dooy?gn to accused
(R.203, 219, 221), Accused thought lioore struck her with the axe at this
time (R.225$. She fell on accused, who jumped out of the way. She then
sank to the ground, accused reached down and plcked up her head, lioore
asked: "Is she killed?". Accused replied: "No, I don't think she is".
Accused laid Klara back on the ground and stepped back eight or ten feet.
Her head was on the walk and she was gushing blood from her head (R.234).
Klara arose and started down the walk, reached the gate and tried to open it.
lioore follewed her, Accused said: "Don't you go down that walk, Come,
let's go back and work", Noore went down the walk and as Klara was trying
to get the gate open, he hit her on the right side of the head with the
back of the axe. ihen Klara fell to the ground accused ran off (R.204,
213, 221, 222, 224, 225, 228, 230, 237). Noore and sccused were at the
house for about an hour (R.204, 205). Accused went back to the coke pile
and then to the motor maintenance shop (R.205, 211, 216). He met Private
Thomas and at the latter place engaged in the following conversation:

Thomas: '"ihere have you been?"
Accused: "le and Private loore had been over to sorne
‘ Icelander's house',
Thomas: "What was you doing over there?!
Accused: "Private lioore was over there in a fight with sone.
Icelanders. (R.205, 212, 216),

Accused wore a watch on his arm and showed it to Thomas and told him he
(accused) had got it from Moore (R.205, 217).

- Accused testified that at the fire near the coke pile a short time
after the incidents at Smaravellir, lioore was wearing a wrist watch (R.212,)}
Moore said: "You want to buy a good watch?" Accused: "What kind of a watch
have you got?" Moores "I got a small wrist watch here". Accused: "What do
you want for it?" Illoore showed accused a watch and again accused asked:
"What do you want for iti" Mog es "I will take 200 kronur for it", Accused:
"0,K., I will buy the watch off fyou". (R.205, 212). Accused then bought
the watch and put it on his wrist (R.205, 212, 222), He did not put it in
his wallet and the strap was not broken (R.212, 217).

Accused testified he was wearing a field jacket (Prosecution's Ex.G)
which he identified as his own (R.214) and did not know whether or not he
got blood on it (R.213, 214); and that he did not wash it (R.213)., He
identified Prosecution's Ex.J - underwear - as his own, but stated he did
not know whether he got blood on it or not. Accused went to sleep in his
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~ hut about 6,30 a,m. on 30 August 1942, but did not undress. He awakened

at about 2,30 p.m., when an investigation had been pordered (R.214)., He
admitted taking off his clothes when ordered by Captain Martin (R,215). He
wore the watch on his wrist when he went to sleep, but when he was awakened
by Corporal lMonroe and was told there was to be a shake-down inspection he
took the watch off his wrist and placed it on his bunk intending to turn it
in to the Battery Commander, Moore came into the hut about 15 minutes after
the Corporal and told him to throw the watch away as there was to be a
shake-down (R.205, 206, 215, 228). Monroe and accused were alone at this
time (R.205, 215, 216, 228). Accused denied that he put the watch down in
the crack between the wall and the floor, and asserted it was on his bunk
when he left the hut for the inspection (R.215).

Accused, on cross-examination, stated he saw a 1little girl come to
the front door after lioore had entered the house and was scuffling with the
woman, while he was standing on the walk looking through the bed-room window
(R.209). He then stated he saw the little girl through the bed-room window
(R.210). Then further on in his cross-examination he declared the little
seven or eight-year-old girl came to the first or storm door after lMoore had
pursued Klara to the front gate (R.219, 220, 223, 229) and while he (accused)
was standing eight or ten feet from the door (R.220, 223, 224).

Accused declared that on this evening he wore fatigue clothes, blue
denim trousers, field jacket, rain hat and leggings with the trousers on the
inside of them (R.210)., He denied he wore a mask or handkerchief over his
face that night (R.220), and also denied there was any blood on his clothing
(R,226, 227).

14, Specification 1 charges accused with the crime of burglary. The
elements of this offense are set forth in the Manual for Courts-lMartial
(sec. 149, pg. 168) as follows:

"Burglary is the breaking and entering, in the night, of
another's dwelling house, with intent to commit a felony
therein. (Bishop.)

The term "felony" includes, among other offenses so designated
at common law, murder, manslaughter, arson, robbe rape,
sodomy, mayhem, and larceny (Irrespective of val rg It is
immaterial whether the felony be committed or even attempted,
and where a felony 1s actually intended it is no defense

that its commission was impossible,

To constitute burglary the house must be a dwelling house of
another, the term "dwelling house" including outhouses within
the curtilage or the common inclosure, (Clark & Marshall,)

_ ¥ XK
The house must be in the status of being occupied at the
time of the breaking and entering., It is not necessary to
this status that anyone actually be in it; but if the house
has never been occupied at all or has been left without any
intention of returning to it this status does not exist, **¥x
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"There must be a breaking, actual or constructive. Merely to
_enter through a hole left in the wall or roof or through an
open window or door, even if left only slightly open and T
- pushed farther open by the person entering, will not constitute
a breaking; but where there is any removal of any part of the
house designed to prevent entry, other than the moving of a
partly open door or window, it is sufficient, Thus opening
a closed door or window or other similar fixture, or cutting
out the glass of a window or the netting of the screen is a
sufficient breaskage. So also the breaking of an inner door
by one who has entered the house without breaking, or by a
servant lawfully within the house, but who has no authority
to enter the particular room, is a sufficient breaking, but
unless such a breaking i1s followed by an entry into the
particular room with intent to commit a felony therein
burglary is not committed.
aekx ‘ AR ‘
An entry must be effected before the offense is complete, but
the entry of any part of the body, even a finger, is sufficient
and an insertion into the house of an instrument except
merely to facilitate further entrance is a sufficient entry.

Both the breaking and entry must be in the nighttime,
which is the period between sunset and sunrise, when
there is not sufficient daylight to discern a man's
- face, and both must be done with the intent to commit
a felony in the house, If the availasble evidence
appears to warrant such action, the actual commission
of the felony alleged as intended in the burglary
specification should be charged in a separate
specification, "
There 1s substantial evidence in the record establishing the following
elements of the crime of burglary:

(a) At the date of the alleged offense, Smaravellir was a dwelling house
occuplied as a summer home by Georg and Gudbjorg and their family. (Ro7, 34,
4T, 52, 54y 55, 56);

(b) On the evening of 29 August 1942 it was inhabited by Klara, Halla,
Anna IT and the infant child (R.5, 6, 28, 52, 53);

(e) Prior to the breaking, the front doors were closed (R 10);

(@) The accused actually broke into the dwelling house; he."smashed down
the door latch and the door came open" (R.62, 74, 203, 208);

(e) The accused entered the dwelling house in the night time (R. 6, 63,
65, 67, 68, 82, 83, 84, 160, 241).

The accused admitted the breaking (R.203) but denied he entered the
dwelling house (R,203, 218). This presents a conflict between the evidence
introduced by the prosecution and accused's testimony. The resolving of this

g



conflict was a matter exclusively within the province of the court,
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It was

for the court to determine the probative sufficiency of the testimony and

to judge of the credibility of the witnesses.

The Board of Review is

satisfied with the sufficiency of the evidence to support the finding in
respect of the elements of the crime above mentioned,

" The Specification alleges that the accused entered Smaravellir with
the intent to commit three felonies, (1) rape, (2) robbery and (3) murder

therein,

This form of pleading is not objectionable,

"An indictment for burclary may lay the offense
with seversl intents, as with intent to steal

and intent to murder or to rape, either by
alleging the several intents conjunctively in the
same count, or by alleging them in separate
counts. (9 C.J. sec. 97, pg. 1054 ; State vs. Fox

80-I0WA 312, 45 N.W. 874; State vs. Tytus, 58 N.C. 705,

4L 8.E. 29).

"Where the breach and entry are with intent to commit

distinct felonies, - as, rape, larceny, and murder, -

there is but one burglary., On principle, therefore,.

the indictment may, and for convenience it practically

should charge the whole in one count, Hence, if
the pleader doubts what felony was intended, he may
lay in one count all the probable one8, and proof
of any one will suffice, Still the common course
seems to have been to put this matter into separate
.counts - a method not legally objectionahle,"

(3 Bishop's New Criminal Procedure (2nd Ed.) sec.150
pg. 1329).

The accepted rule concerning proof of intent is as follows:

"The intent must be proved as laid ‘in the indictment.
An allegation of breaking and entering with intent
to commit a particular felony is not sustained by
proof/a breaking with intent to commit some other
felony., It is not necessary, however, to prove the
whole intent if enough is proved to make out the
offense, Thus under an indictment alleging an
intent to commit 'grand and petit larceny', an intent
to commit either of which is sufficient under the
statute, an intent to commit both need not be showm,
People vs. Hall, 94 Cal. 595, 30 Pac. 7." (9 C.J.
sec. 118, pg. 1063),

"As the felonious intent alleged in the indictment

is an essential element of the offense, it must be
established affirmatively by the evidence beyond a
reasonable doubl, unless there is a statute-allowing
presumption of intent from the breaking and entry.

COMF}'&Q
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‘"The intent, however, may, and generally must, be
proved by circumstantial evidence, for as a rule it
is not susceptible of direct proof. And it has been
held that the evidence of intent sufficient to
support a conviction of burglary may be slight, in
the absence of any evidence that the entry was made
with any other intent. The existence, at the time
of the breaking and entering, of an intent to commit
larceny, rape, murder, or other felony may be
inferred as a fact fromproof that the felony was
actually committed or attempted after the entry, and
proof of the actual commission of a felony is the
best evidence of the felonious intent. And even
where the felony was not actually committed, an
intent to commit the same may be inferred from the
time and manner at and in which the entry was made,
or the conduct of the accused after the entry, or
both. .

FHHH s L

"An intent to rape may be inferred, in the absence of
evidence to the contrary, from the fact that defendant
broke and entered through the window of the sleeping
room of a girl, put his hand on her person, and, on
her awakening, left hurriedly without any explanation,
or from other circumstances of a similar character, ;

"An intent to rob rather than to commit a simple larceny,
may be inferred from the fact that defendant broke
and entered the house noisily, ¥
(9 C.J., sec, 133, pg. 1078),

The attempt of accused to conceal his identity by masking his face
(r.18, 21, 29, 63, 65, 85, 240); his possession of a hatchet (R.6, 20, 33, 39,
62, 7.) when he entered the house; the vicious and brutal assault he committed
on Klara (R.6, 14, 18, 29); the motive which prompted accused to visit
Smaravellir (R.61, 69, 2025 and thé undoubted knowledge possessed by him
when he entered the dwelling house that it was not a house of prostitution,
and its inmates were not prostitutes (R.72), are facts indisputably
established by the evidence. It is most reasonable and logical to conclude
from them that accused entered the dwelling house with & lecherous,
malignant and.evil intent to secure his own physical satisfaction and in
furtherance of such purpose was prepared to use force and violence without
limit., While the evidence of intent to commit robbery is not as strong as
that supporting the finding of intents to commit rape and murder, it is not
wholly lacking. However, the failure to prove an intent to commit robbery
is not fatal, under the authorities above quoted, as proof of intent to
commit either rape or murder will sustain the finding,

In the opinion of the Board of Review the record is legally
sufficient to support the finding of accused's guilt of burglary,

-
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15, Specification 2 charges the accused with the crime of committing
an assault upon Klara with intent to commit a felony, viz: rape. The Manual
for Courts-Martial (sec. 149, pg. 179) discusses the offense and the proof
required to sustain a conviction therefor as follows:

"This (assault with intent to commit rape) is an
attempt to commitfape in which the overt act amounts
to an assault upon the woman intended to be ravished.
Indecent advances, importunities however earnest;
mere threats, and actual attempts to rape wherein the
overt act is not en assault do not amount to this
offense., This, where a man, intending to rape a woman,
steathily concealed himself in her room to await a
favorable opportunity to execute his design but was
discovered and fled, he was not gullty of an assault

~ with intent to commit rape.

" No actual touching is necessary. Thus, when a man

" entered a woman's room and got in the bed where she was
and within reach of her person for the purpose of
raping her he committed the offense under discussion,
although he did not touch the woman.

The intent to have carnal knowledge of the woman
assaulted by force and without her consent must exist
end concur with the assault. In other words, the man
mist intend to overcome eny resistance by force,
actual or constructive, and penetrate the woman's
person, Any less intent will not suffice.

OUnce an assault with intont to commit rape is made, it
i3 no defense that the man voluntarily desisted."

The sciused admits (and his admission in this respect is confirmed by
the testimcrny of Privete Kenneth W. loore) that he and Noore went to .
Smaravellir on the night of 29 August 1942 seeking the company of prostitutes,,
Either one or both of them had been informed that Smaravellir was a house of
ill-fame (R.61, 69, 203, 206, 208), This fact stands uncontradicted in the
record, and 1s the true and only reason for the two men going to
the house of Georg and Gudbjorg that evening., Both of them were prompted by
lustful and lecherous desires (R.225),

A comparison of the testimony of the two men as to events transpiring
before the house was entered shows a striking and cogent difference which is
highly important in considering the offense under Specification 2, They
agree that when they arrived at the house that they both saw Klara in the
house, Moore claims he also saw the children (R.63) and then expressed to
accused his doubt that the house was one of prostitution (R.,72). Accused
in his testimony is entirely silent as to the presence of children in the
house (R.203, 208), In fact he testified that he did not see the little girls
until after Koore went into the house (R.208, 209), Further he does not
refer to licore's statement: "I don't believe this is a whore house because
there are kids in there" (R.72). It seems therefore but reasonable to
believe that accused continued to carry in his mind his original purpose of
seeking sexual intercourse, The failure of accused, in his testimony, to
break this connection between his original design and his ultimate actions,
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and his positive statement that he did not see the little girls until after
lioore entered the house are anr unconscious exposure of accused's evil
intentions when he assanlted hlara., Such conclusion is not only consistent
with subsequent events, but also is one that the Court in weighing end
reconciling the evidence was at liberty to draw,

Klara testified that the men who assaulted her felt with his hands
up her pant legs and tore har pants (R.9). He committed a brutal battery
upon her (R.6, 14, 18, 29). He gagged her with a rag (R.6, 14, 18) and as
she lay prostrate on the floor he was straddle of her (R.63, 65, 82, 83, &4,
160, 241). That the assault was ferocious is indicated by the large pool of
blood and numerous blood stains on the floor of the room discovered by
Trausti (R.45, 49). ’

Moore's testimony contains an illuminating bit of evidence aos to
accused's intentions in committing the assault upon Klara. In relating the
conversation between him (Moore) and accused in the maintenance garage after
the events at Smaravellir, lcore states: "I asked him if he got any ? He
told me personally no, Then he told me he had trouble down there **xx" (R,64).
This colloquy between l'oore and the accused cen be interpreted only to mean
that both men were conscious at all times of their purpose in visiting
Smaravellir and that both men knew accused assaulted Klara for the purpooe
of obtaining sexuel intercourse with her,

The Board of Review is of the opinion that there is sufficient
evidence in the record, to sustain the finding that asccused committed an
assault upon Klara with intent to commit a felony, viz: rape. The weight
and sufficiency of the evidence was for the Court to determine, and having
resolved it against accused no basis exists for disturbing the finding,.

16, Specification 3 charges robbery. The gravamen of the offense is
that accused by force and violence and by putting Klara in fear did
feloniously take, steal, and carry awsy from her person a ladies wrist watch
of the value of about $20.LO. 'Robbery is defined by the lianual of Courts-
lartial (sec. 148, pg. 170) as follows:

"Robbery is the taking, with intent to steal, of the
personal property of another, from his person or in
his presence,.ageinst his will, by violence or
intimidation, (Clark,) *¥xxt,

"The taking must be against the owner's will by means
of violence or intimidation. The violence or
intimidation must precede or accompany the taking,,.

"The violence must be actuval violence to the person,
tut the amount used is imwvaterial, It is enough
where it overcomes the actual resistance of the
person robbed, or puts him in such a position that
he makes no resistance, or suffices to overcome the
resistance offered by a chain or other fastening by
which the article is attached to the person,'*¥x¥x
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The evidence estanlishes beyond doubt that Klara was the owner of
a ladies' wrist watch (Prosecutions Ex,E) on the evening of 29 August 1942
(R.80); that the watch pocsessed some definite value on that date (R.79, 80);
that she had it on her left arm at the time she was seen by Moore through the
bed-room window (R,63, 70, 71, 74); that she had it on the seme arm as she lay
prostrate on the floor of the parlor when accused was beating her (R.25, 86)
and that she likewise wore it when accused carried her outside of the house
and threw her on the ground (R,10), According to Moore the accused showed
him in accused's wallet a ladies' wrist watch with a broken strap on it
while MNoore and accused were in the maintenance garage later in the evening
(Reb4 240, 242)., The accused stated he found the watch down at Smaravellir
(R.64$. Private Thomas testified that he met accused the same evening in
the maintenance garage and accused informed him that he (accused) had killed
two Icelandic men and struck a woman with a hatchet; that as he started to
leave the woman grabbed at him and during the scuffling accused grabbed a
watch and got hold of it somehow and brought it along to keep anyone from
finding finger-prints on it (R.93, 94, 245, 246)., Thomas further testified
that accused took a watch from his pocket-book and showed it to Thomas
stating: "This is the watch I tock," Accused did not tell Thomas he had
boucht watch from Moore (R.245). The watch had a broken wrist band or strap
on it when seen by Thomas (K.94, 244, 246). The watch (Prosecution's Ex,.E)
was found on 31 August 1942 in the crack between the wall and floor of the
hut, in which accused slept, at a place where accused's cot had .been (R.104,
1055. Klara identified Prosecution's Ex.E. in open court as being the watch
she wore on her arm at the time of the assault (R.10). v

The hccused denied all of the foregoing and stated he purchased the
watch from koore for 200 Kronur (R.204, 205, 212, 216, 217, 222)., He clainms
he showed the watch to Thomas and informed him he had bought it from lloore
(E.205, 217).

There was thereby created a sharp conflict between the evidence
for the prosecution and that of accused. It was the function of the Court
to resolve this conflict., It was at liberty to believe the evidence of the
prosecution and disbelieve that of accused., By its finding it hes indicated
its acceptance of prosecution's evidence. In the opinion of the Board of
Eeview there is legally sufficient evidence to support the Court's findings,

There is but one possible question that cen arise in connection with
the legality of the finding and that is whether or not accused took the watch
from Klara's person.

The applicable rule of law is stated as follows:

"Since robbery is an offense ageinst the person as
well as egainst property, it is essential to the
crime that there should be a taking from the 'person!
of the victim, To satisfy this requirement, however,
it is suffieient if the property be taken from his
Tpresence®, In other words, the property must be
actually or constructively taken from the person,
or as some authorities have phrased the rule, it
must be taken from the 'person or presence', or fron
the 'person or possession' of the victim,"

(54 C.J., sec.20, pg.1015). :
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"At common lew it is not necessary that the property
should be taken from the physical person ‘of the o
victim, the requirement that it be taken from his:
'person' being satisfied if it is taken from his
tpresence'." (54 C.J., sec.21, pg.1015)

"An indictment or information charging a teking from
the 'person' may he supported by proof a taking from-
the 'presence', as such proof does not constitute a
fatal variance." (54 C.J., sec. 136 pg.lOSZ)

There is substantial evidence establishing the fact that Klara had
the watch on her arm when accused assaulted her with the axe or hatchet after
he had carried her outside of the house (R.6, 11, 16). Admittedly there is
no direct evidence that accused pulled the watch from Klara's arm nor is
there any proof that he picked it up from the ground if it hed slipped from
her arm as she was thrown on the ground. However, the watch was on her arm
when accused carried her out of doors. The fact that the leather strap or
wrist band of the watch when shown to Moore and Thomas by accused and when
produced in court was broken creates a strong implication that accused
pulled it from her arm. However, it was not necessary for the prosecution
to prove specifically that it was snapped from her arm by accused, The
evidence is convincing that if accused did not teke it from Klara's person
he did take it from her presence, This is sufficient., Taking property
from the presence of a person and under his direct physical personal control,
as where the property is lying beside the victim, is the equivalent of
taking from his person. (Rice v. State, 204 Alabama 104, 85 South, 437;
Douglass v State, 98 Fla, 289, 107 South 791, 793; 54 C.J., sec.,2l,
pg.1015, Ann, 395. , '

Although the specification alleges it was taken from her person,
there was no variance between the averment and proof, Evidence of taking
from Klara's presence is, adequate, (54 C.J., sec.136, pg.1052),

17. Specification 4 charges accused with assaulting Klara with a -
dangerous instrument, viz: a hatchet with intent to commit murder,  The

elements of the crime are declared by the Manual of Courts-liartial (sec. 149,
pg.178) to be as follows:

"Assault with intent to murder,-- This is an assault
aggravated by the concurrence of a specific intent

to murder; in other words, it is an attempt to murder.
As in other attempts there must be an overt act,
beyond mere preparation or threats, or an attempt

to make an attempt., To constitute an assavlt with
intent to murder by firearms it is not necessary

that the weapon be discharged; and in no case is

the actual infliction of injury necessary.  Thus,
where a man with intent to murder another deliberately
assaults him by shooting at him, the fact that he
misses does not alter the character of the offense,
Where the inteny to murder exists, the fact that for
some reason unknown the actual conswmation of the

murder is impossible by the means employed does not
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"prevent the person using them from being guilty of

an aesseult with intent to commit murder where the
means are apparently asdapted to the end in view,
Thus, where a soldier intending to murder another

- loads his rifle with what he believed to be a ball
cartridge and aims and discharges his rifle at the
other, it is no defense that he, by accident, got
hold of a blank cartridge,*¥*x!

A more specific analysis of the offense is stated thus:

"An intentional attempt by violence with present
ability, or in some jurisdictions, apparent ability,
and without legal excuse or provocation, to do an
injury to the person of another, accompanied by
facts and circumstances indicative of an intent to
take life, constitutes the offense of assault with
intent to murder.****" (30 C.J,, sec.158, pg.1l5).

"In addition to the requisite intent, in order to
constitute an assault with intent to murder, there
must be an attempt or an assault to carry out that

" intention. In other words, there must be an overt
act in pursuance of the intent as distinguished
from the mere intent itself, and also from mere
threats, or mere preparations not going far enough
to constitute an attempt, There must be
commencement of an act which if not prevented
would produce a battery,**** (30 C.J., sec.159, pg.16).

"Nalice or malice aforethought 1s an essential
Ingredient of assault with intent to murder., As
in the case of murder, malice may be elther express
or implied, While the expression 'malice aforethought!'
includes the element of premeditation, it is
immaterial for how short a time the malice may have
existed,***x" (30 C.J., sec,163, pg.20)

"In Generel. The spscific intent to take human life
is an essential element of the offense of assault
with intent to commit murder, and conversely where
an unjustifiable assault is made by one capable
of cool reflection and not in the heat of passion,
with the intention of killing, it will constitute
an assault with intent to kill where death does
not result, The requisite intent, however, may be
inferred from the attendant circumstances and may .
be formed upon the instant of the assault,¥*xx!

(30 C.J,., sec.1lb4, pg.ZO).
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"While a specific intent to kill is an essential
ingredient of the offense of assault with intent
to commit murder, this requirement does not exact
an intent, other than an intent which-is inferrable
from the circumstances., So while the intent cannot .
be implied as a matter of law, it may be inferred '
as a fact from the surrounding circumstances, such
as the unlawful use of a deadly weapon, provided
it was used in such a manner as to indicate an
intention to kill, or from an act of violence from -
which, in the usual and ordinary course of things,
death or great bodily harm may result. Other
circumstances which may be considered as bearing
upon the propriety of an inference of intent are:
The character of the assault, the nature or extent
of the wound or injury, the presence or absence
of excusing end palliating facts or circumstances,
and prior threats. The question of intent as
dependent upon the physical circumstances and the
impression made by them on the mind of defendant
must be determined by the facts as they were
perceived or understood by defendant, Where the
weapon used was manifestly not of a deadly
character and there was nothing in the manner of
its use to indicate an intention to take life, a
conviction of assault with intent to murder cannot
be sustained. The lethal character of the weapon
used in making an assault may be inferred from the
effect and nature of the wound inflicted."
(30 C.J., sec.165, pg.21).

Klara was positive that she was struck on the head by an axe or
hatchet after she had been carried outside of the house by the man who had
in the parlor previously beaten her. (R.6, 11, 16), The proof shows that
she was suffering from concussion of the brain when she was taken to the
hospital eand that she sustained a fractured skull, She was in the hospital
for five weeks (R.135). The skull fracture resulted Trom a hard blow on the
top of the head (R.139, 140). Prosecution's Ex.F - a ha* het - was
identified as being the property of Georg and Gudbjorg (R.53, 54) end it
was discovered on 30 August 1942 near the scene of the alleged crime with
woman's hair on it (R.112, 196), This hatchet was in the possession of
accused preceding and at the time he entered the house (R.6, 23, 29, 62,
75, 87). Even the accused himself admits that he and Moore found the
hatchet in the rear of the house (R.203)., Klara's declaration that she
was carried into the yard and there hit with an axe or hatchet receives
corraboration from Traustie's testimony as to Klara's return to the house
(R.11, 16, 46) with unkempt hair; in a disheveled condition and bruised
and with bloody (R.22, 46, 48, 53, 57) face and head, There is a
sufficiency of proof in the record to sustain the finding of the court
that it was the accused who struck Klara with a hatchet, and in the opinion
of the Board of Review the Court could not have found otherwise under the
evidence,

e
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The proof of (a) apparent ability of the accused to inflict the (65)
assault; (b) the absence of provocation, and (c¢) the overt act is so
complete and obvious that further recitel or analysis of the evidence
is not required to demonstrate that the prosecution fully sustained its
burden of proof in regard to these elements of the crime. Is there
sufficient proof of the intention of the accused to commit murder?

As a matter of law a hatchet, when used to strike a human being,
is a deadly weapon (People vs. Shaw, 1 Park Cr. (N.Y.) 327; State vs.
Shields, 110 N.C. 497, 14 S.E. 779; Dains vs. State, 2 Hump. (Tenn,)
439). This fact when considered in connection with the seriousness of
the injury inflicted on Klara; the time end place of the assault and the
circunstances that it followed upon accused's attempt to rape her; the
total absence of any evidence of provocation; the theft of Klara's watch
and the immediate departure of accused from the scene of his crimes- form
a substantial and reliable body of evidence from which the Court could
legitimately and logically infer the specific intent upon the part of
accused to kill Klara when he struck her on the head with the hatchet,

In the opinion of the Board of Review the record is legally
sufficient to sustain the finding of gulilty of assault with intent to
commit murder,

18, The accused's defense is a denial of the charges against
him and an attempt on his part to fix on Moore the responsibility for
the crimes, Thus arose an issue of fact for the Court to determine, and
it was solely within its province. An examination of accused's testimony
reveals several unexplained inaccuracies and inconsistencies which
undoubtedly influenced the Court in judging of its credibility, A
reading of his testimony as it appears in the record does not create
belief in his veracity, There is a glibness sbout it that bespeaks
falsity, It probably had the same affect upon the Court., On the other
hand both Moore and Thomas do not appear as witnesses of unquestionable
veracity. The accused presented evidence of contradictory statements
made by both witnesses out of court, many of which remeined unexplained,
which weakened thelr testimony. However, in the main, their stories
possess the quality of truth,

Evidence connecting accused directly with the crimes is that of
the laboratory analysis made of the blood on accused's clothing which he
wore on the night of 29-30 August 1942, While probably not of the degree
of scientific accuracy that it is possible to produce, yet for practicable
purposes it is highly convineing. Its fallibility was for the Court to
judge., The fact that human blood was found on accused's underwear, field
jacket and 0,D. pants and that the blood on accused's underwear, under
the international system of blood-typing, was "O" (or zero) and that
Klara's blood is of the type "zero" 1s evidence of cogent, relevant
value that cannot be disregarded. The accused offered the explanation of
the presence of blood on his clothing (while disclaiming knowledge of such
fact) that it got on him when Klara was thrown against him by Moore
(Re203, 218, 219, 221) or when he raised Klara's head from the ground
(R.2345. It is difficult to believe this story in the face of the
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testimony of Captain Taylor concerning amount of blood found on accused's
underwear and 0.D, trousers (R.127, 128, 129, 130). The admission by
accused that he had possession of Klara's watch under the explanation that
ke purchased same from Moore and its discovery in the crack between wall
and floor of accused's hut near at a point where accused's cot had been
standing is further evidence pointing to accused as the actual perpetrator
of the crimes. The description by Klara, Halla and Anna of the "blue"
clothing worn by the man who entered Smaravellir and the fact that Halla
speaks of "brown" shoes (R.39) worn by him possesses some probative value
when it is considered that accused wore a fatigue uniform, which is of a
shade of blue and that his leggings (brown in color) (R.7$ were "outside"
or "over" his fatigue trousers =~ easily to be confused with brown shoes,
The absence of blood on licore's fatigue clothes (R.141, 142) is at least
some corroborating evidence of his version of the affair,

Moore was not an accomplice of accused (Bird vs. United States,
187 U.S. 118, 133; 47 L.Ed. 100, 106; 16 C.J., sec.1357, pg.674). However,
if 1t be assumed that he was an accomplice, a conviction may be had on the
uncorroborated testimony of an accomplice although such testimony is to be
regarded with great caution (M.C.M., sec.124, pg.132). In this case,
lloore's evidence was corroborated in many important details, as had been
shown above,

It is no duty of the Board of Review to weigh or evaluate the
evidence in this case, nor to balance inconsistencies nor to reconcile
conflicts therein., That is exclusively the function of the trial Court,
which had the advantage of seeing and hearing the witnesses and judging
of their conduct on the stand and the manmner in which they gave their
testimony. Questions concerning their credibility and honesty were
exclusively for the Court to answer. The foregoing discussion of the
evidence is intended to show that there is sufficient, creditable evidence
in the record to sustain the finding of the Court that it was accused, who
committed the crimes charged and not Moore.

19. In the record there appears the report of the Board of Officers
appointed pursuant to paragraph 35(c) M.C.M., and under the provisions of
AR 600-500, The conclusion of the Board is that there is no evidence that
accused is insane or mentally defective,

20. The sentence of the court, which has been approved by the
reviewing authority, is legal. The accused, Watts, was 22 years old at
the time of the commission of the offenses. Pursuant to General Order 37,
ETQUSA, 9 September 1942, paragraphs 5(c) and (@), execution of sentence
of dishonorable discharge will be ordered only when accused has been
convicted of an offense which renders his retention in the service
undesirable, and when he has also been sentenced to a term of not less
than three years confinement, A general prisoner whose approved sentence
to confinement is three years or more may be returned to the United States
for service of such sentence, without the express orders of Hdqr. ETOUSA,
The offenses of which the accused has been convicted renders his retention
in the military service undesirable and inasmuch as confinement is for
30 years, the execution of the sentence of dishonorable discharge, and the
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return of the accused to the United States for service of sentence, are
proper, War Department directive (AG 253 (2-6-41)E)26 February 1941,
requires prisoners under 31 years of age and with scntences of not more
than 10 years to be confined in a Federal Correctional Institution or
Reformatory., Inasmuch as accused is senterced to confinement for 30 years
the action of the reviewing authority correctly fixed the United States
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement of
eccused,

21. The court was legally constituted and had jurisdiction of the
offenses involved., Ilo error injuriously affecting the substantial rights-
of the accused were cormmitted during the trial, The Board of Review is of
the opinion that the record of trial is legally sufficient to support the
findings of guiltj and the sentence,

Judge Advocate

Judge Advocate

(ﬂ : %% Judge Advocate

o

/’ .

2 8 NOV 1942

1st Ind,

WAl DEPARTVENT, Office of The Judge Advocate General, European Theater
of Operations, APO 871, U.S.Army.
TO0: Commending General, Fifth Infantry Division, APO 5, U.S. Army.

1. In the case of Private I[ONTANA WATTS (7041515) Battery C,
L6th T.,A.Bn., I concur in the foregoing holding of the Board of Review,
You now have authority to order the execution of the sentence as thus
approved,

2. when copies of the published order are forwarded to this office
they should be accompanied by the foregoing holding and these indorsements,
The file number of the record of this case in this office is ETO 78. For
convenience of reference please place that number in brackets at the end of
the published order as follows: (ETO 78).

L ?{E)/RICK,

Brizadier General,
Judge Advocate Genersl,
| ‘ o European Theater of Operations.
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In the Office of The Judge Advocate General

for the (69)
European Theater of Operations ‘
APO 871
Board of Review, 26 NOV 1942
RTO 82, ‘ lST'ARMORED DIVISION

Trial by G. C. M, convened at
Castlewellan, County Down, Northern
Ireland, October 20, 1942, Dishon=-
orable discharge, forfeiture of all
pay and allowances and confinement
at hard labor for the term of his
natural 1life, Federal Penitentiary,
Lewisburg, Pennsylvania, is designated
as the place of confinement,

UNITED STATES
Ve
Tech., Fifth Grade LAWRENCE H, -

McKENZIE (39389670), Company "G",
lst Armored Division,

W’ 90 99 00 BT 08 N\

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates., -

l. The record'of trial in the case of the soldier named above has
been examined by the Board of Review,

2, The accused was tried upon the following charge and specification:
CHARGE: Violation of the 92nd Article of War,

Specificationt In that Technician Fifth Grade,
Lawrence H, McKenzie, Company "G" First Armored
Regiment, did, at Upper Camp Ballywillwill, Northern
Ireland, ‘on or about' October 4y 1942 with malice
aforethought willfully, delibérately, feloniously,
unlawfully, and with premeditation kill one Mary
Jene Martin, a human being by strangulating her
with his hands. -

He pleaded not guilty to, and was found guilty of, the CGharge and 8pecification
No evidence of previous conviction® was introduced., He was sentenced to
dishonorable discharge, forfeiture of all pay and allowances due or to

become due, and confinement at hard labor for the term of his natural life,

The reviewing authority approved the sentence, designated the Federal
Penitentiary, Lewisburg, Pennsylvania, ss the place of confinement and
forwarded the record of trial for action under AW 50%.,
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3. The evidence in pertinent part shows:

The accused on Sunday October 4, 1942, the date of the alleged
crime, was a member of Company "G", lst Armored Division, stationed at
Camp Ballywillwill, Northern Ireland, (R.4). At about 7:00 p.m., on that
date he was playing cards in his barracks with Privates George A. Redd,
Chester Sabinski and Edward Harris, Accused left them at abqut 7:30 p.m.,
and Private Harris left about twenty minutes later (R.6)s They had all
been drinking whiskey (R.31), The accused returned to his barracks at
about 8:30 p,m. but witness Redd doesn't know whether or not he retired at
that time, but he saw him the following morning., Accused had a cut 1lip and
stated that Private Harris had hit him, Private Harris had a skinned
forehead and explained that he had had a fight with a civilian (Re7)e A
wonman named Mary Jane Martin was living alone in a cottage approximately
150 feet from te }mt occupied by accused and others (R.10, Exh.A). She
was a deaf-mite Porkyeeltit {4B) years of age (R.14) and was seen alive on
Sundsy afternocon at about 4330 o'clock at which time she was standing in
her door and "appeared as usual" (R,12). At about ten o'clock on the
morning of October 7, 1942, Sarsh Higgen, a neighbor, noticing that no
smoke was coming from her cottage, went to investigate and found Mary Jane
Martin lying dead in her bed-room and notified the police (R.13, 14).
James Ellis Reid, District Inspector, R.U. C., Newcastle, Northern Ireland,
arrived at the cottage of deceased at 11:05 ‘a.m., on October 7, 1942, and
found deceased lying on the floor with her face in a pool of blood. She
was fully dressed, except for her knickers which were lying on the bed.
Her clothes were pulled up as far as her stomach., The iron support of the
bed was broken and the bedclothes on the bed were in a disordered state,
There wes one window in the room (R.21) and the lower half of the window=
frame consisting of eight panes of gless had been removed and was on the
ground outside the window, A plant was growing on the window ledge inside.
Its stem and leaves were pushed outwards indicating that some one had
passed through the window from the inside. Deceased's upper denture was
lying on the bed and had a spot of blood on it., Her lower denture was on
the floor, Her clothing was rolled upwards at her back and neatly turned
up underneath indicating that it was probably raised by herself. There
was no blackout up at the windows (R.22).

Dr, J. A, L. Johnson, physician and pathologist, of Londonderry,
Northern Ireland, testified that he had made an examination of the body
of the deceased on October 8, 1942, and that he found that most of the
external injuries were on the neck, There were abrasions, lacerations and
bruises on both sides of the neck in front of the sterno-mastoid muscles,
There was also quite a deep scalp wound on the left side of the head,
The face was somewhat congested in appearance and the lips were somewhat
swollen - an indication of suffocation or, asphyxis (R.15). The scalp
wound, in his opinion, was caused by a severe blow with a bottle or some
blunt instrument but could have been caused from the weight of her body in
felling "provided it hit something", There were no signs of rape present
but bruises on the legs, thighs and shoulders indicated that a considerable
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struggle had taken place. In his opinion the deceased had been dead
between three and four days and death was caused by asphyxiation,
caused by manual strangulation (R.16),

There were no eye-witnesses of the crime - although there was
considerable circumstantial evidence pointing to the accused's
implication, the details of which we deem it unnecessary to recite in
view of his confession, which was made voluntarily after being duly
cautioned by Inspector Reid. The accused's statement was reduced to
writing by Inspector Reid and signed by the accused and at the trial
was read to the court, received as an exhibit and incorporated in the
record of trial (R.ZBS.

The accused's signed statement is as follows -

Statemend of T,5 LAWRENCE McKENZIE, "G" Company, 3rd Battalion,

1st Armored Regiment, made to District Inspector J. E., Reid at Ballykinler,

on the 17th October 1942 after being cautioned,

"I have been cautioned by District Inspector Reid in

the presence of my officer that anything I say will be
taken down in writing and may be used in evidence
against me afterwards, ,
I am guilty of that crime the murdering of that Martin
woman, On the Sunday night I saw her in the doorway

of her home , It was then dark., I was trying to

talk to her and then we went to the bedroom, Before

I went to the bedroom I wrote on a piece of paper
something to the effect "Let us go into the bedroom",

She agreed. I think I put down two florins, She had
one in her hand and the other was on the shelf or some
place, I went to the bedroom with her and got into

bed with her, The bed post broke., There was no light
on, After the bed post broke she started to make a
noise or tried to make a noise. There was a struggle
over the bed and in the room I choked her with both

my hands.: I held her by the throat until she stopped
moving. It was about dark at the time and I could see
what I was doing, She was dead when I left the room,
The body was then half on the bed and half out of it.

‘I tock out through the back window, When I went out I
found I had left one glove behind. I went back for the
glove and I then thought of the note which I had written,
My glove was under the bed and she was then on the floor
and I do not think there was any life in her., I got
the glove and the note and cleared. I left this time
by way of the front door. I was as drunk as could be
when I went to the house first, When I discovered

what I had done I came to my senses, She did not resent
me having intercourse with her and she took off her
pants herself, She was quite willing for intercourse
when she saw the money. I have destroyed my gloves as
there was blood on them. I got rid of the boots I was
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"wearing on the Monday after committing the crime,
I am sorry that this has happened end it was caused
by drink, This statement has been readd over by me
and 18 all true, I understand it can be used in
evidence against me for this crime,
LAWRENCE McKENZIE, - * -

The defense offered the testimony of Lt, Col. Louis V, Hightover,
Commanding Officer, 3rd Battalion, 1lst Armored Regiment, who testified
that accused had acted as Provost Sergeant since July 25, 1942 (R.26);
that witness knew accused as well as he knew any soldier in the Battalion;
that he was not an habitual drinker and that he had never had occasion to
punish him for drinking; that. accused's performance of duty had always
been of an excellent character and his attention to duty had been superior,
That if he were found guilty and needed punishment the witness would be
glad to have him back in the battalion after he had served that punishment,
The accused then at his own request, after being fullyhdvised of his rights
by the President of the Court, was sworn as a witness and testified (R.27)
that he went to Mary Martin's house that night for sexual intercourse.
That he killed Mary Jane Martin but not with malice aforethought or
deliberately but that he was drunk at the time, That the confession which
he gave Inspector Reid was correct. That he at first "figured on making
off and getting into Southern Ireland and maybe getting away from there
some way, I changed nfy mind and came back and took it."® He then appeared
voluntarily to make his confession and turned his revolver over to
Lt, Fitzgibbon (R,.28), '

Upon cross-examination the accused testified as follows:-

Qs In your statement that you had given to Constable Reid--Inspector Reid--
on the 17th of October, you stated about the bed breaking, What took
place at that time?

A, I don't quite understand your question,

Q. In your confession to Inspector Reid on the 17th of October, at Camp

'~ Ballykinler,--had you promised to appear there to aid him in the
furtherance of this case? Had there been an appointment for you to
be there? .

A, There had,

Q. Now, when you appeared, in your statement you spoke of the bed being broken.

What took place at that time?
A, We were on the bed at that time having sexual intercourse,
Q. And when the bed post broke, what happened? (R,28)

A, T got excited and didn't know what was going on., I was drunk,

8<
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A,
Q.

A,
Qe
A,
Q.
A,

7

You heard the testimony here in court relative to the bruises and scalp
lacerations and the like?

I did,

Relate to the court as to how they came upon the body of the deceased.
I don't know how those on the head came upon the body of the deceased,
but those on the neck were probably made by ne,

You made the ones on the head?

I don't know.

Did you?

I didn't that I know of,

You spoke of gloves having blood on. How did your gloves get blood on?
That I don't know, I didn't notice it until just a couple of days ago.
Did you have your gloves on at the time? !

Not that I know of. I couldn't have or I wouldn't have gone back for
the other one,

hat was your object in disposing of the shoes?

I really don't know. I didn't think that there was no foot prints at
that time.

The shoes in--Exhibit "D" here--which the witness testified you gave him--
were those the shoes you wore that evening?

If he said I give him the shoes, those were the ones.

Why did you give your shoes away if you didn't know there were any foot

prints?

Personally I like that witness and I gave him the shoes for that reason,
YWhy didn't you give him a shirt?

I didn't have a shirt to spare.

Did you have shoes to spare?

I could always get some more,

Defense: The defense objects to the line of questioning in that the witness

Law
Qe
4,
Qe
A,
.

A

has already stated why he gave the shoes to the foreman of the constructic
geng.

Member: Objection overruled. .

When you went back to get your gloves, at what hour was this?

I couldn't say the exact hour,

When you went in and the bed broke--at what hour on Sunday was that?

It was about dark,

Then how much later was it? What did you do after that--after you left by
the window as you stated? (R.29). -

I walked around for a while dowm below the trees south of the building and
around in back of the boiler room for I don't know how long, and I reachec
in my pocket to get my glove and I notice one was gone and I thought I hac
left it there and I went back after it,

When you went back after it did you notice any heel prints around?

No, I didn't., I never thought of it,

Ythere was Private Harris?

I do not know,.

Had you a fight with Private Harris on October 4--Sunday?

I had that evening, It must have been nine or ten o'clock.

After the death of Miss Mary lartin?

Yes.
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Q. Vhat was the fight about?

A, He thought I was sode civilian.

Q. TWhere did the fight take place?

A, Between the road going into camp and Barney McVey's store,

Q. Who put the cut on your 1lip?

A, Harris, sir,

Q. Through all this violent struggle, indicated by the wounds on the deceased,
and through the disorderly condition of the room, you received no injury
whatsoever?

A, None whatsoever.

Q. Was the deceased a strong woman?

A, I don't know,

2. What type of struggle went on that her teeth would be lying under the bed--
one set of them, and another portion on top of the bed--what type of
struggle went on to bring that about?

A, That I don't know,

Q. Do you know how she sustained the injury in the head?

A. Yo, I do not. (R.30).

Private George J. Redd, Co. G, 1st Armored Regiment, testified
that he had been playing cards with accused up to the hour of 7:30 p.m;
they had been drinking whisky; the accused was "pretty tight - pretty full"
when he left the barracks; he was able to walk and appeared to know what
he was doing, Witness had seen accused in that condition only once before.

(R.31, 32).

Private Edward Harris, Co. G, 1lst Armored Regiment, testified that
upon completion of work the detachment went up to the barracks, played
cards for awhile and then went to the store to secure supper. Privates Redd,
Sabinski, accused and the witness returned to the barracks at about 7:00 p.m.,
where they drank whisky. Witness left the barracks about 8:00 p.m., About
6:00 p.m., witness and accused had a fight, Accused was "plumb drunk"
(R. 33) All of this group drank pretty heavily during the afternoon (R.33,34).

4. lurder is defined thus:

Hllurder is the unlawful killing of a human being with
malice aforethought 'Unlawful! means without legal
justification or excuse****, Amonpg the lesser offenses
which may be included in a particular charge of murder
ars manslaughter, certain forms of assault and an attempt
to comit murder., w0t (11,0,M,, sec. 148, pg. 162),

"Wurder, as defined at common law, and by statutes simply
declaratory thereof, consists in the unlawful killing of
a hunan being with malice aforethought." (29 C.J.,
sec. 59, pg. 1083).

"lLurder, at common law, is the unlawful killing, by a '
person of sound memory and discretion, of any reasonable
creature in being and under the peace of the State, with
malice aforethought, either express or implied."

(Winthrops' liilitary Law and Precedents (2nd Ed.)
sec., 1041, pg. €72). 82
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The important element of murder, to-wit "malice aforethought" has
been analyzed by authorities as follows:-

"The term malice, as ordinarily employed in criminal law,
is a strictly legal term, meaning not personal spite or
hostility but simply the wrongful intent essential to the
commission of crime, When used, however, in connection
-with the word ‘'aforethought' or 'prepense!, in defining
the particular crime of murder, it signifies the same
evil intent, as the result of a determined purpose,
premeditation, deliberation, or brooding, and therefore
as indicating, in the view of the law, a malignant or
depraved natura, or, as the eerly writer, Foster, has
expressed it, 'a heart regardless of social duty, and
fatally bent upon mischief.' The deliberate purpose need
not have been long entertained; it is sufficient if it
exist at the moment of the act. Malice aforethought is .
either 'express' or 'implied'; express, where the intent,
- as manifested by previous enmity, threats, the absence
of any or sufficient provocation, etc., = is to take the
1ife of the particular person killed, or, since a
specific purpose to kill is not essential to constitute
murder, to inflict upon him some excessive bodily injury
which may naturally result in death; implied, where the
intent is to commit a felonious or unlawful act but not
to kill or injure.the particular perscn****;! ({inthrops'
Military Law and Precedents (2nd Ed.) sec. 1041, pg.673).

"alice or malice aforethought is the element which
distinguishesmoder at common law and, commonly, under
the statutes defining murder, from other grades of
homicides,»**! (29 C.J,, sec, 60, pg. 1084),

"In its popular sense, the term 'malice' conveys the
meaning of hatred, iii-will, or hostility toward another,
In its legal sense, however, as it is employed in the
description of murder, it does not of necessity import
111-will towards the individual injured, but 'signifies
rather a general malignant recklessness of the lives and
safety of othe:ss, or a condition of the mind which shows
a heart regsrdiess of sceial duty and fatally vent on.
nischief; in other woras, a maliclous killing is where
the act is done without legal justification, excuse, or
extenuation and malice has been frequently, substantially
80 defined as consisting of the intentional doing of a
wrongful act towards another without legal justification
or excuse ***¥" (29 C.J,, sec. 61, pg. 1085),

"alice aforethought or malice prepense, which are the
terms usually applied to the malice requisite in murder,
is melice existing before the killing and acting as a
cause of the killing, The term 'malice aforethought!'
imports premeditation, It has also been held to involve
deliberation, although as to this there is contrary

) 82
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"authority, but it does not involve deliberation or
premeditation in the sense that it is required to
exist for any appreciable length of time prior to
the killing; it is sufficient that it exists before
and at the time of the act, The courts frequently
define malice aforethought in the gsme terms as are
employed by other courts in defining malice, or use
the terms inter-changeably, and some statutory
definitions of murder entirely omit the expression.

_ ®exi (29 C,J, sec, 62, pg. 1087).

%% Malice aforethought may exist when the act is
unpremeditated., It may mean anyone or more of th-»
following states of mind preceding or coexisting
with the act or omission by which death is caused:

An intention to cause the death of, or grievous
bodily harm to, any person whether such person is
the person actually killed or not (except when death
is inflicted in the heat of sudden passion, caused
ty adequate provocation); knowledge that the act
which causes death will probebly cause the death of,
or grievous bodily harm to, any person, whether such
person is the person actually killed or not, although
such knowledge is accompanied by indifference whether
death or grievous bodily harm is caused or not by a
wish that it ‘may not be caused; intent to commit
any felony," (M.C.M,, sec. 148, pg. 163).

5. The distinction between murder and voluntary menslaughter is
stated as follows: :

"ianslaughter is distinguished from mumder by the absence of
deliberation and malice aforethought." (1 Wharton's
Criminal Law, sec. 423, pg. 640).

Manslaughter is unlawful homicide without malice
aforethought and is either voluntary or involuntary."
(M.C.M., sec. 149, pg. 165).

"The passion which operates to reduce a killing to the
grace of manslaughter is ordinarily created by rage
or anger, htut it may result from other conditions of
the mind rendering it incapable of cool reflection,
such as fright or terror. It is obvious that a
killing due to terror or fright may be closely akin
to a killing in self-defense," (29 C.J., sec. 1l4,
pg. 1127).

‘"Lt common law a killing ensuing from sudden transport
of passion or heat of blood, if upon sudden combat,
was also manslaughter, and the statutory definition
of voluntary manslaughter has in some jurisdictions
been made expressly to include a killing without
malice in a sudden fray, However, a sudden combat is
ordinarily considered upon the same footing as other
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"provocations operating to create such passion as
temporarily to unseat the ;udgment." (29 Corpus
Juris, sec., 115, pg. 1128), k

"Manslaughter at common law was defined'to be the
unlawful and felonious killing of another without
any malice, either express or implied,**** Whether
there be what is termed express malice or only
implied malice, the proof to show either is of the
same nature, viz,, the circumstances leading up to
and surrounding the killing. The definition of the
crime given by U.S. Rev, Stat., sec. 5341 is
substantially the same., The proof of homicide, as
necessarily involving malice, must show the facts
under which the killing was effected, and from the
whole facts and circumstances surrounding the xilling
the Jury infers malice or its absence, Malice in
connection with the crime of killing is but another
name for a certain condition of a man's heart or
mind, and as no one can look into the heart or mind
of another, the only way to decide upon its condition

at the time of a killing is to infer 1t from the
surrounding facts and that inference is one of fact
for the jury. The presence or absence of this malice
or mental condition marks the boundary which separates
the two crimes of murder or manslaughter." (Stevenson
v, United States, 162 U.S, 313, 320; 40 L, E4., 980,
983)(Cf: Jerry Wallace v. United States, 162 U.S,

466, 4O L. Ed, 1039; John Brown v. United States,
159 U.S, 100, 40 L. Ed. 90).

6, The function of the Board of Review in examining the record of
trial in this case is defined and limited as follows:

"In the exercise of its judicial power of appellate
review, the Board of Review treats the findings
below as presumptively correct, and examines the
record of triel to determine whether they are
supported in all essentials by substantial evidence,
To constitute itself a trier of fact on appellate
review, and to determine the probative sufficiency
of the testimony in a record of trial by the trial
court standard of proof beyond.a reasonable doubt
would be a plaln usurpation of power and frustrative
of justice, C.lM,192609, Rehearing (1930),."

(Dig. Ops. J.A.G. 1912-40, sec. 407(2), pg. 259). '

"In a case in which the President is neither the
reviewing nor the confirming authority, the Board
of Review may not legally weigh evidence to
determine whether or not certain inferences should
have been drawn therefrom, It is sufficilent if ihe
inferences drawn by the court could legally have
been drawn from the evidence. C.l,161833 (1924)" 8
(Dig. Ops. J.A4.G, 1912-40, sec. 407(2), pg. 259).
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7. "An unintended homicide, committed by one who at the time is
engaged in the commission of some other felony is murder both at common
law and under the statutes,**x", (29 C,J., sec, 70, pg, 1097; M.C.M,,
sec. 148, pg. 163)" "Fornication committed in private and not openly is
not an offense, except where it is punishable as such by statute",

(26 C.J., sec.3, pg.987)., Fornication, under the United States Criminal
Code is but a misdemeanor (U.S, Criminal Code, sec,318; 18 U.S.C., 518;
U.S. Criminal Code, sec.335; 35 Stat., 1152; 18 U.S.C. 541). The accused,
and deceased were gullty of fornication, i.,e., sexual intercourse between
two unmarried persons. (2 Wharton's Criminal Law (12th Ed.) sec:2104,
PE.R413). It therefore follows that the killing of deceased by accused
as an incident to the commission of the offence of fornication

(a misdemeanor) does not for that reason become murder,

Undoubtedly the Court in finding accused guilty of murder was
greatly influenced by the fact that accused strangled deceased while they
were engaged in sexuel intercourse, However, as has been demonstrated
such fact can have no legal force in determining whether the homicide was
murder, The fact that they were engaged in such act when the homicide
occurred is, however, relevant and material evidence,

8. In order to sustain the finding of murder it is necessary that
the evidence disclose, beyond a reasonable doubt, that eccused acted with
malice aforethought when he strangled deceased to death, Evidence must be
discovered that accused's state of mind preceding or at the time of the
killing was such as to show an intention to kill deceased or inflict
grievous bodily harm upon her, or that he was conscious of the fact that

his acts would cause deceased's death or inflict grievous bodily harm upon
her,

There is no evidence thut accused and deceased had ever met
rreviously, They may have been strangers or possibly casual acquaintances,
Fowever, it may fairly be assumed that deceased's reputation as a
prostitute was known to accused; otherwise he hardly would have approached
her, in the manner shown by the evidence, and bargained for her favors in
exchange for two silver coins and a promise to pay the balance of the
congideration in the future, They then retired to the bed room where
deceased arranged her clothes in a manner convenient to the occasion, and
the couple disposed themselves upon the bed and engaged in embraces, There
is not a scintilla of evidence, that accused at this time harbored any
design on the 1life of deceased, The lustful conduct of accused is not a
correlative of malice aforethcught - a necessary element of the crime of
murder.

‘The evidence establishes beyond dispute that accused was highly
intoxicated when he went to deceased's house, ihile it is true that
voluntary intoxication is no defense, the fact that accused was in such
condition.has a direct btearing end relevancy in determining his intention
and purpose.
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"Evidence of intoxication of defendant 1s held
admissible either as tending to cas*t some light
on the circumstances of the crime; or on the

. 1ssue of deliberation and premeditation, even
though defendant voluntarily became drunk for
the purpose of nerving himself to commit the
homicide; or on the issue of malice, or intent;

- or to lower the grade of the crime, Thus, such
evidence is admissible to lessen the offense to
murder in the second degree, or to manslaughter
in some of its grades." (30 C.J., sec.454, pg.223),

"It is a general rule of law that voluntary
drunkenness, whether caused by liquors or drugs,
is not an excuse for crime committed while in
that condition; but it may be considered as
affecting mental capacity’ to entertain a specific
intent, where such intent is a necessary element .
of. the offence." (M.C.M., sec.126, pg.135)

(Cf. 1 Wharton's Criminal Law, sec.407, pZe.599).

The accuscd, in a highly intoxicated condition, and deceased
engeged in sexual intercourse. They were prone upon a bed. An iron support
attached to a leg at the foot of the bed, broke., One corner of the mattress
fell to floor, ard:the bed covering slid diagonelly in the direction of the
floor (Ex.B). In the surprise and shock concomitant with the bresking of
the support, the decessed commenced to struggle, and being deaf and dumb,
uttered weird and unintelligible sounds, The immediate reaction of accused
wes to attempt to silence deceased, Using both of his hands he grasped her
by the tnroat, A further struggle between accused and deceased ensued, The
disturbed condition of the bed clothes is indicative of this fact. The
deceased received abrasions and bruises, and probably at this time there was
inflicted upon her the principal head injury - a deep linear laceration on
the left side of her head, about one inch inside of the hair margin, It did
not penetrate through to the cranium and was in fact due to the severity of
ihe bruising at this particular area. (Ex. 6). "By itself it would not be
likely to have directly caused death, but judging from the amount of
convusion present, etc,, etc., there is no doubt that it would have stunning
effect and by this erfect could quite easily have had a distinct indirect
effect in causing desth, as for instince in bringing sbout a cessation of
struggling, etc." (Ex. 6). Lccused held her until she ceesed to breathe,

There is no evidence of malice on the part of accused in this’
situation, Rather the conclusion appears to be irrefutable that accused was
seized with surprise and fright and lost all powers of deliberation and
reason, His judgment was unseated. He acted under the impulse of passion
accentuated by his intoxication, Provocation existed, not in its usual
formal design of an opponent threatening bodily harm to an accused but in
a set of circumstsnces which overated as powerfully and directly upon
deceased's mental processes as would have occurred had deceased seized a
revolver and pressed it to accused's head.
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"Ihile the word 'passion' usually refers to a

state of the mind brought about by anger, it
properly speaking expresses that condition of
the mind when it has lost its selfw-control and
becomes the passive instrument of the actuating
cause or feeling", (Hocker v. Commonwealth,

33 Ky, Law 944; 111 S.W, 676, 681),

The reason the grade of homicide is reduced from murder to
manslaughter is:

"Not because the law supposes that this passion

made him unconscious of what he was about to do,
and stripped the act of killing of an intent to
commit it - but because it presumes that passion
disturbed the sway of reason, and made him _
regardless of her admonitions, It does not look
upon him as temporerily deprived of intellect,
and therefore nct an accountable agent; but as
one in whom the exercise of judgment is impeded
by the violence of excitement, and accountable
therefore as an infirm human being,"(State v.
Hill, 20 N.C, 629, quoted in State v, Baldwin,
152 N.C., 822, 829; 68 S.E. 148),

"It will not do to hold that reason should be

entirely dethroned, or overpowered by passion, so

as to destroy intelligent volition, Such a degree
of mental disturbance would be equivalent to utter
insanity, and, if the result of adequate provocation,
would render the perpetrator morally innocent¥#xi,
The principle involved in the question, and which

we think clearly deducible from the majority of
well-considered cases, would seem to suggest, as

the true general rule, that reason should, at the
time of the ect, be disturbed or obscured by

passion to an extent which might render ordinary
men, of fair average disposition, liable to act
rashly or without due deliberation or reflection,

and from passion, rather than judgment.* (Peo. v,
Poole, 159 liick. 350, 354, 123 Nid 1093, 134 AnSR 722).

"If a woman kills her newly born child, pursuant to
a design formed with a sedate and deliberate mind,
whether the design was formed before or after its
birth, the crime is murder in the first degree,
But if the design to take its 1life was formed and
executed when her mind, by reason of physical or
mental anguish, was incapable of cool reflection,

82
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"and she was not sufficiently self-possessed
to consider and contemplate the consequences, but
yielded to sudden, rash impulse, it is murder in
the second degree." Wallace v State, 7 Tex.A.570
(29 Cc.J., sec.100, pg.1116). :

There are certain physiological and psychological factors entering
into the situation which cannot be ignored in considering the question as to
whether accused acted with "malice aforethought” in strangling deceased.

At the moment the bed broke, accused was immoderately sexually excited. The
deaf and dumb woman partner, acting under the shock and surprise resultant
upon the breaking of the bed support uttered inarticulate, meaninglesas
sounds and struggled to free herself from accused's orglastic embrace.

The reaction upon accused's power of reasoning and judgment was in all
probabllities as powerful and drastic as any threat of immediate physical
violence. There existed definite, and real provocation, which in 1ts
repercussion upon accused's mental processes produced temporary paralysis
of their normal functioning. The death of the deceased "must have been the
unpremeditated result of the passion suddenly aroused to an uncontrollable
degree." (1 Wharton's Criminal Law, sec.426, pg.656).

9. If there is a reasonable doubt as to the guilt of an accused of
a highsr or lesser crime the Court should convict him of the lesser,
(30 C.J., sec.558, pg.312; 23 C.J.S., sec.925, pg.206). If the evidence
i3 as consistent with the gullt of a lesser crime as it is with the guilt
of a higher, the conviction should be of the lesser. (Eagan vs, State,
128 Pac, (2nd) (Wyo.) 215, 225). Where, as in this case, malice must be
inferred (if it exists at all) from all the circumstances of the homicide,
the adnission of the homicide by the accused must be considered in connection
with aay mitigating or exculpatory statements made by him in connection
therenitli, (Wall vs. State, 5 Ga. App. 305, 63 S.E, 27, 28; Owens vs.
Stete, 1:- Ga. 296, 297, 48 S.E. 21, 23; Frazier v. Com. 114 S.W. (Ky.)
268; Eagan vs. State, supra).

It is the opinion of the Board of Review that in this case the
proof nct only fails to establish one of the important elements of murder
to-wit "malice afcrethought", but conversely does affirmatively show that
accuged acted under such passicn and emotion aroused by adequate provocation
when he strangled deceased, as to dethrone his power of reason for the time
being and prevent thought and reflection and the formation of a deliberate
purpose, Under such state of the record accused was guilty of voluntary
manslaughter and not murder. The maximum sentence for manslaughter is
dishonorable discharge from the. service, total forfeiture of all pay and
allowances due or to become due and confinement at hard labor for 10 years.
(M.C.M,, sec.104, pg.99).

. 10, For the reasons stated the Board of Review holds that the record
of trial is legally sufficient to support only so much of the findings of
gullty of the Specification and of the Charge ‘énvolves a finding of guilty
of voluntary manslaughter in violation of Arti??e of War 93, at the time and
place and of the person alleged; and legally sufficient to support only-
so much of the sentence as involves dishonorable discharge, forfeiture
of all pay and allowances due or to become due, and confinement
at herd labor for 10 years, A The court was
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legally constituted. No errors injuriously effecting the substantial
rights of the accused were committed during the trial,

11, The accused is thirty-five (35) years of age. Pursuant te
paragraph 5 (d), General Order 37, ETOUSA, 9 September 1942, the execution
of the sentence of dishonorable discharge may be ordered executed when
the accused is sentenced to confinement for three (3) years of more for
an offense which renders his retention in the service undesirable,
llanslaughter, when committed under the conditions in this case is such
an offense. A general prisoner may be returned to the United States for
service of sentence of three (3) years or more. The Secretary of War, by
instruction dated 26 February 1941 (AG 253 (2-6-41), directed that
prisoners in such cases under thirty-one (21) years of age and sentenced to
not more than ten (10) years, will be confined in the Federal Correctional
Institution or Reformatory, which is nearest the port of debarkation in the
United States., Conversely, a prisoner over thirty-one (31) years of age
-is subject to cenfinement in the United States Penitentiery, The Federal
Penitenitary at Lewisburg, Pennsylvania, is therefore the proper place of
confinerent of this prisoner, /

‘ %M é Judge Advocate.
D '? ﬁ,’ﬁ& Judge Advocate,

CONCURRING OPINION Judge Advocate
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In the Office of The Judge Advocate Geneial )
for the :
Luropean Theater of Operations
APO 871
Board of Review,
ETO 82, - : 15T ARINORED DIVISION
UNITED STATES ) TRIAL by G.-C. I, convened at:
: Castlewellan, County Down, Northern
Ve : Ireland, 20 October 1942, Dishonorsble
H discharge, forfeiture of all pay and
Tech. Fifth Grade LAVWRENCE H. : allowances and confinement at hard
icKENZIE (39389670), Company "G", : labor for life, Penitentisary,
1st Armored Division, )

CONCURRING OPINION by VAN BENSCHOTEN, Judge Advocate.

1. Accused has been convicted of the murder of one, liary Jane
Martin, in violation of the 92nd Article of War. The court imposed the
sentence of dishonorable discharge, forfeiture of all pay and allowances,
and confinement at hard lsbor for life. The reviewing authority apnroved
the sentence but the Board of Review holds the record legally sufficient
to support only so much of the finding of guilty of the Specification as
involves a finding of guilty of voluntary manslaughter under the 93rd
Article of Var and legally sufficient to support only so much of the
3entance as involves dishonorable discharge, forfeiture of pay and
allowances due or to become due and confinement at hard labor for 10 years.
I agree with the results and conclusions arrived at by my colleagues but
"not with their reasons therefor, '

2. The statement of facts set out in the opinion of the Board of
Review is very sufficient and the legal citations leave little that can be
added, However, I find it unnecessary to speculate upon the surprise,
shock or reactions of the parties because of the breaking of the bed post.
Zuece may have as many variations as there are existing people,

3. The evidence herein establishes beyond dispute that accused
was highly intoxicated when he went to the home of deceased. While it is
true that voluntary intoxication is no defense, the fact that accused was
in such condition has a direct bearlng and relevency in determlnlng his
intention and purpose.

"Evidence of intoxication of defendant is held
admissible either as tending to cast some light on
~the circumstences of the: crime; or on the issue of
deliberation and premeditation, even though the
defendant voluntarily became drunk for the purvose
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"of nerving himself to commit the homicide; or on
the issue of malice, or intent; or td lower the
grade of the crime. Thus, such evidence is
admissible to lessen the offense to murder in the
second degree, or to manslaughter in some of its
grades." (30 C.J., sec.454, pg.223). (Underscoring
supplied).

"It is a general rule of law that voluntary drunkenness,
whether caused by liquors or drugs, is not an excuse
for crime committed while in that condition; but it
may be considered as affecting mental capacity to
entertain a specific intent, where such intent is a
necessary element of the offense." (M.C.M,, sec.126,
pg.135) (Cf. 1 Wharton's Criminal Law, sec.407,
pg.601).

"The common law, though it does not indict for mere
drunkenness, views it as a wrongful act, As, observes
Bishop, "the law deems it wrong for a man to cloud his
mind, or excite it to evil action, by the use of
intoxicating drinks." Crime therefore, when committed
by an individual who has previously placed himself
under the influence of an intoxicant, is committed by
one who is in the wrong ab initio; hence the
established generel principle of law that voluntary
drunkenness furnishes per se no excuse or palliation
for criminal acts committed during its continuance,

and no immunity from the penal consequences of such acts, ’

But the cquestion whether or not the accused was drunk
at the time of the commission of the criminal act may
ke material as goiny to indicate what species or guality
of offence was actually committed, Thus there are
crimes, or instances of crimes, which can be consummated
only where & peculier and distinctive intent, or a
conscious deliberation or premeditation, has concurred
with the act, which could not well be possessed or
entertained by an intoxicated person. In such cases
evidence of the drunken condition of the party at the-

- time of his commission of the alleged crime is held
admissgible, not to excuse or extenuate the act as such,
but to aid in determining whether, in view of the state
of his mind, such act amounted to the specific crime
charged, or which of two or more crimes, similar but
distinguished in degree, it really was in law, So,
upon #% an indiciment for murder, testimony as to the
inebriation of ithe accused at the time of the killing
mey crdinarilv nroperlv be admitted as indicating a
mentel excitement, confusion, or unconsziousness,
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premeditation or a deliberats intent to take life,

and as reducing the crime to the grade of manslaughter,
or--where such an offence is created by the State
statute--of murder in the second (or other) degree."
(Underscoring supplied). (Winthrop's Lilitary Law
end Precedents (2nd Ed.) pg.292-3).

. 4e No motive, reason or purpose for the act of accused is disclosed
by the record, directly or by inference, but it does affirmatively indicate
the accused to have been intoxicated to such a degree as to render him
incapable, under the circumstances, of premeditation or of a deliberate
intent to take life, Under such state of the record accused was guilty of
voluntary manslaughter and not murder. The maximum sentence for manslaughter
1s dishonorable discharge from the service, total forfeiture of all pay and
allowances due or to become due and confinement at hard labor for 10 years
(1.C.M., sec. 104, pg. 97).

@W’ Judge Advocate = -
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" 1st Ind, 2 - DEC 1942

WAR DEPARTMENT, Office of The Judge Advocate General, Furopean Theater
of Operations, APO 871, U. S. Army.
TO: Commandlng General, 1lst Armored Division, APO 251, U.S. Army.

1. In the case of Tech. Fifth Grade LAWRENCE H. McKENZIE (39389670)
Co. G. 1st Armored Regiment, I concur in the foregoing holding of the Board of
Review for the reasons stated in both the majority and concurring Opinions.
I see no need to rely solely on the alcoholic intoxication. There was much
more in this case, a most unusual combination of disturbing circumstances,
which combined provided adequate provocation to produce an emotional upset so
violent as, for the time being, sufficiently to dethrone the reason of
accused to prevent thought and reflection on the formation of a deliberate
purpose. In such a case it is the theory of the law that malice and passion
or emotion of such degree cannot coexist in the mind at the same time, hence
the homicide is not murder but voluntary manslaughter.

1 aczordirglr recommend that only so much of the findings of guilty of
the specification and the charge be approved as involves a finding of guilty
of voluntary manslaughter in violation of Article of War 93, at the time and
place and of the person alleged, and that only so much of the sentence be
approved as involves dishonorable discharge, forfeiture of 2ll pgy and
allowances due or to become due, and confinement at hard labor for ten (10)
years. Thereupon, you will have authority to order the execution of the
sentence as modified.

2. Vhen copies of the published order in this case are forwarded
to this office, together with the record of trial which is herewith returned,
they should be accompanied by the foregoing holding and this indorsement. The
file number cf the record of this case in this office is ETO 82. For conven-
ience of reference, please place that number in brackets at the end of the
puhlished order as follows: (ETO 82).

'

L. H. HEDRICK,
Brigadier General,
Judge Advocate General,
Europea . Theater of Operations.
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In the Office of The Judge Advocate General (e7)
for the
European Theater of Operations
APO 871

Board of Review,

ETO 90, - . 9 7 NOV 1942

UNITED STATES TRANSPORTATION CORPS

Ve TRIAL by G. C. M., convened at
Maghull, Lancashire County,
England, 19-20 October 1942.
Dishonorable discharge, forfeiture
of all pay and allowances and
confinement for life, Penitentiary,

WESLEY EDMONDS (37076497}, Private,
Co. "C", 397th Port Battalionm,
Transportation Corps, :

e’ 86 4e 0 2 00 08 s

HOLDING by the BQARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates.

I The record of trial in the case of the soldier named above has
been eyéﬂinnd by the Board of Review,

The accused was tried upon the following Charge and Specification.“
! CHARGE: Violation of the 92nd Article of War,

Spocification: In that Private WESLEY EDIIONDS,
Company "C", 397th Port Battalion, Transportation
Corps, ilaghull, Lancashire, Zngland, did, at or
near kaghull, Lancashire, England, on or sbout
October 8, 1942, foreibly and felonlously against
her will have carnal knowledge of Ellen Rigby,

He pleaded not guilty and was found guilty of the Charge end Specification.,
Evidence of one previous conviction, for breach of restriction, was
introduced. He was sentenced to be dishonorebly discharged the service, to
forfeit all pey and allowances due or to become due, and to he confined at
hard labor for the rest of his natural life, The reviewing authority spproved
the sgﬁ?ence and forwarded the record of trial for action under Article of
war £ De

3. The evidenge shows that Ellen Rigby, a single woman, about 34 years
of age, lived with her mother. On the evening of 8 October 1942, at about
7:30 p.m,, she proceeded from hore to a store in the neighborhood to get some
bread, The accused was in the store at the time and he followed her home
" attemopting to engage her in conversation. JShortly thereafter she left home
on her bicyvele to go to her cousins some little distance in another direction
where she got some onions. She passed accused as she left home and he again
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attampted to engage her attention but failed. As she was coming along the
road on her return towards home nearly an hour later, accused suddenly
appeared, she rut on her brakes and he got hold of the bicycle saddle and
she had to cet off, A4dccused started talking love to her and wanted her to
"go around to a naystack which she refused to do but he forced her and the
bicycle inside the field and wired un the gate, Against her protests,
accused started putting his hand up her clothes and said he was going to
love her and she was going to love him. He put his coat on the ground and
forced her on it and he sat on her stomach, ©She told him she was
- menstruating and struggled with him for nearly two hours once almost
getting away before he caught and threatened to steb her in the back if she
cried out or made any noise (R.50), He hit her on the face and bit her
face and breast (R.11-12, 14~15)., He also otfered her money which she
retused, after accomlishmb his purpose, accused arose, laughed and said
"Now you may go". She was afraid to cry out (R.22-23), She returned home
in a disheveled condition, with clothes dirty, stained and torn. She told
her mother what had happened and they immediately called the police, The
accused was plcPed up within a few hours, wearing blood-stained underclothing
and with a fork in his pocket (R.31, 44). He was identified by lilss Rigby
as the man who assaulted her and accused admitted she was the woman he had
been out with (R.45, 50), and that the fork was his, He admitted having
intercourse with Miss Rigby but claimed it was with her entire consent
(R.55-56), Within two or three hours after liiss Rigby arrived home, she
was examined by two doctors, one a police physician and the other an army
officer (R.39-43). They found her in a distressed condition, numbed and
shocked. She had an increased pulse, re-acted very poorly to questions.
Her speech was rather slow and halting, Her face and jaws had reddened
aress which suggested brulses, as did also her neck and ankles. She had
an abrasion on her chest and scratches on the posterior surface of both
legs and body., Examination of the genitals showed the hymen ring torn in
three places. In the opinion of the doctors she had been a virgin, the
lacerations were caused by a brutal entry end the intercourse was not
ncrmal nor with the woman's co-operation., They were made when the effort
of penetration occurred and would not have been multiple nor so deep if
the act had been jointly accomplished,

4. Rape is the unlawful carnal knowledge of a woman by force and
without her consent (M.C.M,, 1928, pg. 165). The act of intercourse.is
edmitted by accused., That the act was accomplished by force is conclusively
shovn by the undisputed testimony of the physical conditions found by hoth
examining physicians, The appearance of the girl when she arrived home,
her immediate story to her mother and the calling of the Doltce all tends
to corroborate her story.,

The ‘facts amply support the conclusion of the court thet accused
. committed the offense charged. The sentence is mandatory. -

’

, 5. liss Rigby of her own volition at the conclusion of her testimony,
asked the court to deal lenientlv with the accuzed., Eight of the thirteen
nenbers of the court recommended clemency in & signed statement attached
to the record.
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6. The court was legally constituted and had jurisdiction of the
person and offense involved. No errors injuriously affecting the
substantial rights of the accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and ths sentence.

7.," Accused is 32 years of age. Pursuant to paragraph 5 (d),
General Order 37, ETOUSA, 9 September 1942, the execution of a sentence
of dishonorable discharge may be ordered executed when the accused is
sentenced to confinement of three years or more for an offense which
renders his retention in the service undesirable., Rape is such an offense.
A general prisoner may be returned to the United States for serving
sentence of three years or more. Confinement in a penitentiary is
authorized for the offense of rape. The designation of the Federal -
Penitentiary at Lewisburg, Pennsylvania, is correct.,

Mé Judge Advocate

' @‘%Mo&z Judge Advocate
Q - 17 -% ‘ Judge Advocate

+

‘1st Ind. 30 NCY 1342

WAR DEPARTMENT, Office of The Judge Advocate General,

European Theater of Operations, APO 871, U.S. Army,

TO: Commanding General, Services of Supply, Eurovnean Theater of
Operations, U.S. Army. .

1. I concur in the foregoing holding of the Board of Review., You
now have authority to order the execution of the sentence,

2, Uhen copies of the published order in this case are forwarded
to this office, together with the record of trial which is herewith returned,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record of this case in this office is ET0 90, For
convenience of reference please place that number in brackets at the end of
the published order as follows:

Judge Advocate General,
European Theater of Operations,
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In the Office of The Judge Advocate General {91)

for the
European Theater of Operations
APO 871
Boerd of Review,
1 Dec 1942
ETO 105.
UNITED STATES ) : 190TH FIELD ARTILLERY
: TRIAL by G. C. M, convened at
Ve : Lurgan, Northern Ireland,
: 12 November 1942. Dishonorable
T. C. FOWLER, (38079537), Private, : discharge, forfeiture of all pay
Battery "A", 190th Field : and allowances and confinement
Artillery. ) for 5 years, Federal Reformatory.

HOLDING by the BOAED OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates,

¢« ls The record of trial in the csse of the soldier named above has
been examined by the Board of Review,

2. The accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 58th Article of Var,

Specification: In that Private T, C, FOWLER, Bettery A,
190th Field Artillery Regiment, did, at Camp Kilmer,
New Jersey, on or about 1300 hours, 30 August 1942,
desert the service of the United States with intent to
shirk important service, to-wit: Embarkation for duty
heyond the continental limits of the United States,
and did remain absent in desertion until he surrendered
himself at Cemp Kilmer, Hew Jersey, on or about

. 2 September 1942,

He pleaded not guilty to the Charpge and Specification, hut
guilty of violation of the 6lst Article of War, He was found guilty of the
Charge and Specification, Evidence of two convictions by Summary Court-
Martial: (1) absence without leave and bresking restriction, and (2).
absence without leave was introduced, He was sentemred to be dishonorably
discharged the service, to forfeit all pay and allowances due or to become
due, and to bte confined at hard labor at such place as the reviewing
authority may direct for five years, The reviewing authority approved the
se?tence and forwerded the record of trial for action under Article of war
50§o
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3. The evidence shows that on 27 August 1942, accused, a member
of Service Battery, 190th Field Artillery Regiment, was stationed at
Camp Kilmer, Wew Jersey (i,9). That on that date ‘an order was issued
from Headquarters, Camp Kilmer, confining all personnel of the Task Force
to the post, excluding visitors from the Camp and prohibiting the sending
of telegraphic and telephone messeges by personnel of the Task Force to
persons outside the Post, and the despztching of personal mail until
further orders (R.10-Exh,"4"), This order was read to accused's battery
at retreat on 27 August 1942 and published on the Bulletin board (R.11).
It was read at the 1:00 o'clock drill formation of the Battery on 28
sugust 1942, accused being present at that time (R.19). The organization
was usually paid on the last day of the month but in view of the fact that
the organization wss moving out before londay, 31 August 1942, it was
paid on Sunday 30 Aurust 1942, On 30 August 1942 at the pay formation
the battery members were directed to pack their "A" barrack bags and to
clean and police uv the barracks (R.15). They were directed to carry
their "A" barrack bags dowvmstairs (from the barracks) to await loading
and entraining (R,16). ilembers of the battery were informed they were
goinz to an overseas destination (R.18). hccused wss present at the pay
" formation (R.16) and was paid before 11:C0 o'clock. At 12:30 o'clock
zfter the members of the battery had carried their "A" bags to the foot
of the stairs the accused's "a" bag was found on his bunk, He was not
present at the boat drill which was held at 13:C0 o'clock (R.17). An
entry was nade in the Battery morning report on 20 idugust 1942 carrying
accused as AWOL. (R,16). ALccused's hzttery entrazined between 6:00 and
7:00 o'clock on the evening of 30 August 1942 (K.12); proceeded by rail
on to a pert, thence to an overseas destination. Accused was not present
on this novement (R,17) but was returned to the regiment after it arrived
in Hlorthern Ireland (R,12).

The accused after being fully advised of his rights elected
to take the stand in his own behalf and testified:

On 320 August 1942 he had been drinkinz since 3:00 o'clock that
morning, hut "not sc much"., He was paid end left Camp kilmer about 10:45
o'clock, He admitted "going 4.W.0,L" but "didn't think much about it",
but after he had "sobered up I seen what I had done so I came back again",
He knew his outfit was about to move out but did not think much ebout it
and "didn't know when they was going"., bLe voluntarily returned to Camp
Kilmer when he sobered up and asked to be sent on the first boat overseas,
after he found that his battery had already moved out (R.23).

Upon cross=-ecxamination accused testified that he did not know
they were going overseas, but knew ther were going somewhere; that he had
been in the Regular Army four or five years; that it was unusual to be
paid before the lasi day of the month (R.23); that he mede no inquiry
about the bhattery while he was away but came back and turned himself in

after three days., He knew the battery wes restricted to camp but did not

remertber hearing the order read (F.24). He ¥new that his "B" bag was
gone, his "A" baz was ready to go and that the battery was going somewhere
pretty soon bul never heard anything about going overseas., VWhile away he
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was drinking until the morning he turned himseif in,

4. The Specification, Charge I, alleges that the accused did,
on or about 30 August 1942, desert the service of the United States with
intent to shirk important service,

Article of War 28 provides in pertinent part:-

"Any person subject to military law who quits his
organization or place of duty with intent to
avold hazardous duty or shirk important service
shall be deemed a deserter',

"Hazardous duty" or "important service" may include such
service as embarkation for foreign duty or duty beyond the continental
limits of the United States (M.C.M, 1928 - P.1.3).

llere absence without leave under the circunstances indicated

(93)

is not in all cases prima facie evidence before a court-martial of intent

to desert (SPJGS, 251.2 17 June 1942) and evidence must be introduced
from which the intent in desertion can be inferred (P.1l44 M.C.M. sec.130
The cccused by his. own admission knew that his battery was leaving very
soon, - His "B" bag was already packed and had gone to the rail~head and
his A" bag was packed and on his bunk ready to be taken downstairs., He
had helped police up the barracks and had received his pay a day in
advance of the regular pay-day. He knew he was restricted to the post
area., He admitted absenting himself without leave - but "didn't think

)e

much ebout it". - although he was a soldier of four or five years of service

end experience, There is no claim that accused was intoxicated before
leaving., Any testimony by accused that he did not intend to shirk
hazardous duty is not compelling as the court may believe or reject such
testimony in whole or in part, The accused exhibited a spirit of such
callous indifference to his obligations and dutlies as a soldier that the
court was justified in concluding that his departure and absence were

intentional and deliberate., There was therefore sufficient evidence before

the court from which it could properly infer an intention to shirk

hazardous duty. - It is not the prerogative nor duty of the Board of Review

to weigh the evidence as such function belongs to the Court,

5. The court was legally constituted and had jurisdiction of the
person and offense involved, No errors injuriously affecting the
substantial rights of the accused were committed during the trial. The
Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentznce.

6. The accused was 28 years old at time of commission of the

offense. In view of Vlar Department directive (4G 253 (2-6-41) E) the
reviewing authority correctly designeted the Federal Reformatory, '

Chillicothe, Ohio,- as the plamment eccused,
4 4 Judge Advocate

Judge Advocate

0 ':7 :‘QFJ‘Q/ Judge Advocate
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et Tnd. 2 - DEC 1942

WAR DEPARTMENT, Office of The Judge Advocate General, European Theater
of Operations, APO 871, U.S. Army.

(94)

TO: Cormanding General, V Army Corps (Reinf.)
“ APO 305, Uos., AIWO

1. I concur in the foregoing liolding of the Board of Review. You
now have euthority to order the execution of the sentence.

2. When copies of the published order in this case are forwarded
to this office,they should be accompanied by the foregoing holding and
this indorsement, The file number of the record of this case in this
office is ETO 105, For convenience of reference please place that number
in brackets at the end of the published order as follows: (ETO 105).,

: . H.) HEDRICK
Brigadier General
Judge Advocate General
European Theater of Operations.
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In the Offi-s of The Judge Advocate General (95)
for the ,
European Theater of Operations

APO 871

Board of Review,

4 - DEC 1942

. ETO 106.

UNITED STATES EIGHTH AIR FORCE
TRIAL by G. C. M, convened at Membury
Berks, England, November 6, 1942.
Dishonorable discharge, forfeiture of
all pay and allowances due or to
become due and confinement at hard
labor for 10 years. Penitentiary.

Ve

Private JOHN J. ORBON, (13026228),
10th Troop Carrier Squadron,

60th Troop Carrier Group,

12th A.F,

N 9O B0 90 S0 00 00 O

HOLDING of the BOARD of REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates.

1, The record of trial in the case of the soldier named above has
‘been examined by the Board of Review,

2. The accused was tried upon the following Charges and
Specifications: ‘

CHARGE I: Violation of the 64th Article of War. '

Specification 1: In that Private JOHN J., ORBON,
10th Troop Carrier Squadron, 60th Troop Carrier
Group, XII Air Force, did, at Aldermaston, England,
on or about October 16, 1942, draw a weapon, to-wit:
a .45 Caliber automatic service pistol, against
24 Lt, Robert A, Schneider, his superior officer, who
was then in the execution of his office.

Specification 23 In that Private JOHN J, ORBON,
10th Troop Carrier Squadron, 60th Troop Carrier
Group, XII Air Force, having received a lawful
command from lst Lt, Edwin W, Barbee, his superior
officer, to accompany him to the Orderly Room, did,
at Aldermaston, England, on or about October 16,
1942, wilfully disobey the same.
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CHARGE II: Violation of the 63rd Article of War,

Specification: In that Private JOHN J. CRBON,
10th Troop Carrier Squadron, 60th Troop Carrier
Group, XII Air Force, did, at Aldermaston, England,
on or about October 16, 1942, behave himself with
disrespect toward his superior officer by carrying
a loaded pistol about the camp and threatening to
shoot lat Lieutenant Edward W, Barbee on sight.

He pleaded not guilty to, and was found guilty of, the Charges and
Specifications. No evidence of previous convictions was introduced. He
was sentenced to be dishonorably discharged the service, forfeiture of all
pay and allowances due or to become due, and confinement at hard labor for
the term of 10 years.

The reviewing authority approved the sentence, designated the
Federal Penitentiary, Lewisburg, Pennsylvania, as the place of confinement,
and forwarded the record of trial for action under Article of War 50%.

. 3. The accused is a member of 10th Troop Carrier Squadron, 60th
Troop Carrier Group, 12th Air Force, stationed at Aldermaston Airdrome,
England.

The prosecution's evidence shows:

That about 9:30 p.m., 16 October 1942, Sergeant Anthony F, Bianco,
who was billeted elsewhere, was visiting Staff Sergeant Wilfred Buersmeyer \
in the latter's barracks at Aldermaston Airdrome. They were engaged in
private conversation (R.11). The accused came into the barracks and ordered
Bianco to leave and demanded that the lights be extinguished (R.1l). There
was no rule requiring extinguishment of lights at that hour (R,11).

Buersmeyer and Bianco refused compliance with accused's demand (R.ll), and
accused became abusive, using profane and vulgar language (R.11, 12). He

engaged in a scuffle with Bianco who fell to the floor, and when he arose

he left the barracks (R.12, 13). Accused went to bed (R.12).

Staff Sergeant Lawrence W, McCormick was charge of quarters on
evening of 16 October 1942 (R.,7, 12, 17). Bianco appeared at the orderly
room that evening and informed McCormick that he (Bianco) was having
trouble with accused and wanted to see Captain Edwin W, Barbee, Air Corps,
10th Troop Carrier Squadron, 60th Troop Carrier Group., Upon Bianco making
complaint to Captain Barbee, the latter directed McCormick to accompany him
(Barbee) to accused's barracks which he did (R.7, 16). Upon arrival at the
barracks Captain Barbee ordered McCormick to go up to accused's bed while
he awaited below (R.7). Upon arrival at accused's bedside McCormick
ordered accused to get up, dress and accompany him. Accused refused (R.10)
and McCormick returned and reported to Captain Barbee (R.7). Captain Barbee
accompanied by McCormick, then went up to see accused, who was ordered by
the Captain to get up and dress (R.7, 10, 12, 17). While accused was
dressing Captain Barbee went to the rear of the room and talked with
Buersmeyer and other soldiers (R.7, 17). Accused took his gun from the
holster, but upon being ordered by McCormick to put it back, he complied
with the order (R.7, 10). When accused completed dressing, Captain Barbee,
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the accused and McCormick left the barracks and went down to a waiting jeep.
Captain Barbee ordered accused to get into the car (R.7, 9, 17). Accused
refused and said "Yam not go to let you make a fool out of me. I want to see
Captain Sherwood" (R.7, 10, 17). Accused went back to his barracks (R.7, 10).
McCormick, upon orders from Captain Barbee followed accused back into the
barracks (R.8, 17). He found accused with his gun in his hand. The gun was loaded
(R.8, 12). McCormick heard him "pull it back" and "heard it click" as a cartridge
went into the chamber (R.3, 12). McCormick tried to take the gun from accused,
but the latter kept McCormick at a distance by brandish the gun in front
of him (R.3, 12). Accused finally left the barracks (R.8) and went to
adjoining barracks occupied by Second Lieutenant Robert A, Schneider but
McCormick remained at accused's barracks (R.19). Accused opened the door
and shouted "Where's Sherwood" (R.19), referring to Major Sherwood, the
commanding officer. He was informed by Lieut. Schneider as to the location
of Major Sherwood's barracks (R.19). Accused carried his.gun which was loaded
and cocked (R.,19), and started to point it as he reached the vestibule,

Lieut, Schneider followed him and reached him in the vestibule of Major Sherwood's
barracks: He saw him take the cartridge and c¢lip out of his gun and put the
bullet in the clip (R.19). Lieut. Schneider opened Major Sherwood's door and
turned on the light (R.19). Major Sherwood was absent (R.19). The Lieutenant
said to accused "Let's go back to the barracks and find out what the trouble
is," (R.,19). Accused kept complaining about "these shifts waking him up.”

He had a gun in his hand, and refused to give it to Lieutenant Schneider (R.19).
He said "No, as long as he was going to dile he was golng to take the rest of
them with him, He wasn't going to die alone," (R.19). Accused and Lieutenant
Schneider went to the former's barracks (R.8, 12, 20). The Lieutenant

proceeded to question some of the soldiers as to the cause of the disturbance,
and while thus engaged, the accused turned to leave the barracks (R.20). He
threatened McCormick with his gun (R.8, 12, 20). He again refused to surrender
- his gun to Lieutenant Schneider (R.8, 12), and held the gun on him and McCormick
(R.12, 20). He also threatened to kill Captain Barbee (R.,12). The Lieutenant
and McCormick followed accused into the street. McCormick again demanded his
gun (R,20), but the accused kept waving it in front of him and saying "Don't
come any closer, Lieutenant, don't come any closer" (R.9, 20, 21). He pulled
the slide back and cocked the gun (R,12, 20, 21), and had the gun levelled at
Lieutenant Schneider's stomach (R.21). Several times, both in the barracks

and on the street accused said to Lieutenant Schneider that he (accused)
intended "to get Barbee" (meaning Captain Barbee) (R.9, 20). Lieutenant Schneider
desisted in his attempt to secure the gun and went to telephone Captain Barbee
of accused's threats (R.17, 20). Accused disappeared around the corner of the
barracks (R.13, 17). He was not apprehended or confined until the next day
(R.18) when he told McCormick that if he had not been there the night before

he would have killed Captain Barbee (R.9).

. The accused, after having his rights explained to him, was sworn
as a witness on his own behalf (R.21). His testimony is a disclaimer of all
memory of the events of the evening of 16 October 1942 (R.23, 24). He stated
he had been drinking all day on 15 October 1942 and had remained in a
public house until 1 p.m., on that day. While returning to the Airdrome in
a truck, which he was driving, he was forced off the road by another truck
and struck his head on the roof of his truck, He was treated at a hospital
(R.22, 23)., After leaving the hospital accused and companion secured a
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case of beer which they drank, finishing it at about 10:30 p.m. (R.23).
The next day, 16 October 1942, accused and companion secured three cases
of beer which they consumed. Later, a sergeant who had five quarts of
whigky, invited accused to his quarters, and the drinking bout was
continued., After that he claimed he had no memory of events (R.23, 27).
Upon cross-examination accused made contradictary statements (R.25, 26, 27,
28) btut in the main the story concerning his consumption of intoxicating
liquor appears to be fairly well sustained,

Private Adams, accused's companion testified that on the evening
of 15 October 1942 he drank a few beers with accused (R.19). About 7:30 p.m.,
16 October 1942 the witness and accused went to a public house where accused
consumed alcoholic liquor, including whisky., Accused drove a truck back
to the barracks, and it left the side of the road when it hit a gutter
(R.30)., Accused struck his head on the roof of the truck (R.30) and his
head commenced to bleed. Adams took accused to the hospital where the head
was dressed., At about 9:30 p.m., the two soldiers went to the barracks
(R.31). Accused wanted to go to bed, and stated to Bianco and Buersmeyer
that it was time to put out the lights (R.31), Upon Bianco stating:
"Y don't have to., I am a sergeant" accused grabbed him and ejected him
from the barracks (R.31).

Ceptain William Davis, Medical Corps, 1lth Troop Carrier Squadron,
60th Troop Carrier Group, appeared as a witness for the defense, In his
opinion it was possible for accused to have been suffering from amnesia as
a result of the head injury (R.37)and it was possible accused was unaware
of his conduct on the evening of 16 October 1942, either as a result of
amnesia or excessive use of intoxicants (R.35). :

4o - A preliminary question arises in connection with pleading and
practice, The charges originally drafted appeared thus:

CHARGE I: Violation of the 64th Article of War.

Specification 1: In that Private John J. Orbon, 10th
Troop Carrier Squadron, 60th Troop Carrier Group,
XII Air Force, did, at Aldermaston, England, on
date of October 16, 1942, draw a weapon, to-wit,

a .45 caliber Service Automatic, against 2nd Lt.
Robert A. Schneider, his superior officer, who was
then in the execution of his duty.

Specification 2: In that Private John J. Orbon, 1Cth
Troop Carrier Squadron, 60th Troop Carrier Group,
XII Air Force, did, at Aldermaston, England, on
date of October 16, 1942, offer violence against
1st Lt. Edwin W, Barbee, his superior officer, who
was then in the execution of his duty, in that he,
the said Private John J. Orbon, did threaten to
shoot 1st Lt., Edwin W, Barbee on sight.
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Specification 33 In that Private John J., Orbon, 10th

Troop Carrier Squadron, 60th Troop Carrier Group,

XII Air Ferce, having received a lawful command

from 1st Lt, Edwin W, Barbee, his guperior officer,

to accompany him to the Orderly Room, did, at

Aldermaston, England, on October 16, 1942, wilfully

disobey the same,

The oath to same was made by lst Lisut. Edwin W, Barbee on 18 October 1942,
The affidavit recites that the accuser "has personal knowledge of the
matters set forth in specification 3 of Charge: Violation of 64th Article
of War and has investigated the matters set forth in specifications 1 and
2 of Charge: Violation of 64th Article of War.® Thereafter the Charges
were re-drafted so as to lay original Specifications 1 and 3 under the
64th Article of War, and original Specification 2 was eliminated. A new
charge for Violation of the 63rd Article of War and a new Specification
were inserted. . However, no change either in the form or date of the
affidavit was made. For purpose of easy visualization the following
comparison is shown:

Original Charge nded Char
Violation of 64th Article of War: Violation of 63rd Article of War:
Specification 2: In that Private Jomhn J. Specification: In that Private John J,
Orbon *#* did *** on date of October Orbon #¥* did #%* on or about October
16, 19/2, offer violence against lst Lt. 16, 1942, behave himself with
Edwin W, Barbee, his superior officer, disrespect toward s_superi
who was then in the execution of his duty, officer a loaded pisto
in that he, the said Private John J, about the threate to
Orbon, did threaten to shoot 1lst Lt. . shoot 1st Lieutenant Edward W,
Edwin W, Barbee on sight, ‘Barbee on sight,

The accused, by motion timely made (R.5, 6) asked the Court to dismiss the
charge under the 63rd Article of War against accused on the ground there is

no sustaining oath to same., The Court closed for consideration of the motion
and upon being opened, the Law Member declared "#%¥ the court has decided -
that the charges as drawn will be acted upon, in that the matter has been
fairly included in charge 64, as well as charge 63." (R.6). While the action
of the Court on accused's motion is stated in inapt language, it was in effect
a denial of the motion and will be so treated by the Board of Review,

The record shows that there was full compliance with the 70th
Article of War, based on the original Charge and Specifications, When the
report of the investigating officer together with the original charge sheet
was referred to the Staff Judge Advocate of the Eighth Air Force, pursuant
to said Article of War and M.C.M, 35 b, he re-drafted the charges in the
manner indicated. There was no further investigation made after the
amendment of the Staff Judge Advocate.
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The 70th Article of War in pertinent part directs:

"Charges and specifications must be signed by a
person subject to military law, and under oath
~either that he has personal knowledge of, or has
investigated, the matters set forth therein and
that the same are true in fact, to the best of
his knowledge and belief, ##¥* Bafore directing
the trial of any charge by general court-martial
the gopointing authority will refer it to his
staff judge advocate for consideration and
advice, ¥ux#

The relevﬁnt provision of Sec, 35 b, M.C.M,, is as follows:

"xs##% No appointing authority shall direct the
trial of any charge by general court-martial until
he has considered the advice of his staff judge
advocate based on all of the information relating
to the case, including any report made under 35 c,
which 18 reasonably available at the time trial is
directed., The advice of the staff judge advocate
shall include a written and signed recommendation
of the action to be taken by the appointing
authority. Such recommendation shall accompany
the charge if referred for trial®,

Section 34 M.C.M, in part provides with reference to the officer
exercising court-martial jurisdiction: '

®¥#% Charges forwarded or referred for trial and
accompanying papers should be free from defect
of form or substance, but delays incident to the
return of papers for correction of defects that
are not substantial will be avoided, Obvious
errors may be corrected and the charges may be
re-drafted over the signatures thereon, provided

the re-~d ot invo t

c or i :) raon, offenge, or matte
ot fairly incl the charges ec .

C ect 8 ho t

by the officer making them,¥*¥xt, (Underscoring
supplied). ‘

The gravamen of the offense under AW 64 is found in the clause:
"Any person #¥* who, on any pretense whatsoever, strikes his superior officer
or draws or 1lifts up any weapon or offers any violence against him, being in
the execution of his office *%##"_  The M.C.M, (sec.134) declares that:
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"The phrase 'offers any violence against him!'
comprises any form of battery or of mere
assault not embraced in the preceding more
specific terms 'strikes' and 'draws or lifts

up'. But the violence where not executed
must be physically attempted or menaced.

A mere threateninz in words would not an
offering o olence in the genge of t
article," (underscoring supplied).

(cf: Winthrops Military Law and Precedents,
sec. 880, pg. 570).

The gist of the offense charged by the amended Charge and
Speeification under AW 63 is found in thess words:

"Any person *¥* who behaves himself with disrespect
towards his commanding officer shall be punished
etc,” (AW 63),

The M,C.M. comments on this offense as follows:

"The disrespectful behavior contemplated by this
article is such as detracts from the respect due
to the authority and person of a superior officer.
It may consist in acts or language, however
expressed, It is not essential that the
disrespectful behavior be in the presence of the
superior, but in general it 1s considered
objectionable to hold one accountable under
this article for what was said or done by him
in a purely private conversation,*¥¥* Disrespect .
by words may be conveyed by approbrious epithets
or other contumelious or denunclatory language.
wwxt  (M,C.M., sec.133, pg.l46), (Cf: Winthrops
Military Law and Precedents, sec.875, pg.567).

It 18 therefore apparent that the fundamental difference between
an offense under AW 63 and AW 64 1s found in the fact that under the former
the accused can commit the offense out of the presence of the superior
officer while under the latter the accused must commit the offense not only
in the presence of the superior officer but also there must be an act or acts
of violence physically attempted towards the superior officer,

The offense of behaving with disrespect towards a superior officer
under AW 63 is a separate and distinct offenge from the offense of wilfull
disobedience denounced in AW 64, and the offense under the last mentioned
article 18 not a lesser included offense under AW 63 (C.M.218409 (1942)
Bulletin, JAG - VOL,I, No,l, Jan-June 1942, pg.18). In the instant case
the differentiation is more pronounced in that the accused was originally
charged under AW &4 with offering violence against Lieut, (Captain) Barbee
in that he "did threaten to shoot" Lieut. Barbee,
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234993


http:article.11

(102)

The conclusion appears to be clearly deducible that there was
introduced by the amendment of the charges a new offense "not fairly
included in the charges" as received by the Staff Judge Advocate, and that
such new Charge and its Specification is not supported by the oath of the
accuser, Was the action of the Court in denying the motion to dismiss
Charge II and its Specification an error requiring the disapproval of the
finding of gullty? The amendment of the charges was the direct result
of the report of the investigating officer, The facts reported by him
make it obvious that the prosecution could not have proved the offense
under Specification 2 of the Original Charge, but the facts did reveal an
offense under AW 63. The Staff Judge Advocate remedied this situation by
eliminating the original Specification 2 and substituting Charge II and
its Specification. In this respect he was acting clearly within the scope
of his authority and duty., The question arises however, as to whether or
not the Court obtained jurisdiction over the offense alleged in Charge 1I,
when there was no specific investigation of same after it was added to the
Charge Sheet,

The pertinent provision of AW 70 reads:

fxx% No charge will be referred for trial until after
a thorough and impartial investigation thereof shall
have been made., This investigation will include
inquiries as to the truth of the matter set forth in
sald charges, form of charges, and what disposition
of the case should be made in the interest of justice
- and discipline,¥**¥®

The investigation required by AW 70 is jurisdictional and in its
absence the Court acquires no jurisdiction and the proceedings are wvoid
ab initio (C.M. 161728 (1924), Dig. Op. JAG., 1912-40, sec.428(1), pg.292).

While the charges form the basis of the investigation it is the
transaction or event which gave rise to the charges which is the true
subject of investigation. This conclusion is supported by: (a) The fact
that "no appointing authority shall direct the trial of any chargs by
general court-martial until he has considered the advice of his staff judge
advocate ed on of the information at to_the case" (Underscoring
supplied) (M.C.M,, sec.34 and (b) "The investigation will include inquiries
as to the truth of the matter set forth in said charges, form of charges,
and what disposition of the case should 9% made in the interest of justice
and discipline.," (Underscoring supplied) (AW 70). The underscored words and
clauses above quoted indicate clearly that the investigation envelopes the
entire situation, It may be that the charges are inappropriate to cover the
offense or offenses revealed by the investigation, Hence, the convening
“authority is empowered to amend and adjust and should amend and adjust the
" charges. to meet the facts, (M.C.M,, sec,34) before referring the charges for
trial. The only limitation on his authority in this respect is that the
"redraft does not include any substantial change or include any person,

offense, or matter not fairly included in the charges as received.”
(Underscoring supplied) (M.C.M., sec.34). This limitation prevents the
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insertion of a new charge which is alien to the situation revealed by the
facts disclosed by the investigation or preferring charges against persons
not originally included, but it does not prevent the convening authority from
re-drafting or re-stating the charges so as to make them allege an offense
or offenses supported by the facts diescovered and shown by the report of
investigation, An opposite conclusion leads to the absurd situation of
requiring a new investigation which would yield the exact state of facts as
the first investigation, It would be a futile effort, which would delay the
trial and not protect any rights of the accused. This construction of AW 70
is supported in spirit by C.M.179142 (1928), C.M,182078 (1928), and JAG,
220.26, Aug,.30, 1932, digested in Dig.Ops. JAG. 1912-40, sec.428(1), pge.292.
It 18, therefore, the opinion of the Board of Review that there was no
violation of AW 70, in the instant case, because a new and additional
investigation was not made on Charge II and its Specification, and that the
Court acquired jurisdiction to try the sanme.

However, the accused was compelled to go to trial upon a Charge
and Specification which were not supported by the ocath of the accuser, It
has been held that the quoted provision of AW 70, requiring that the charges
be supported by the oath of the accuser is procedural, and not jurisdictional,
is for the benefit of the accused and may be waived by accused either
explicitly or by failure to object to the irregularity. (C.M, 197674 (1932),
sec,1267, Supp. VIII, Dig. Ops. JAG, 1912-30; C.M,210612 (1939), Maddox;
C.M,220625 (1942), Gentry). (Cf. sec,1267, Dig. Ops. JAG. 1912-30)., In the
case timely and proper objection was made, There was no walver, either express
or implied, of the irregularity, «

The supporting of charges by the oath of the accuser is not
universally required., M.C.M, 31 particularly provides that the charges need
not be sworn to if the accuser believes in the innocence of the accused. In
criminal prosecutions, in the civil courts the absence of a verification to-
an information where one is required by statute, is ground for quashing the
information, but it does notrender the information void or deprive the court
of jurisdiction, and, after committing error in overruling a motion to quash
on this ground, the court still holds jurisdiction (31 C.J., sec.166, pg.648).
The record of trial in this case fails to show how accused was prejudiced in
any respect by the courts ruling which compelled him to stand trial on
Charge II and Specification although it was not verified. Nothing appears in
the record of trial that accused's rights were injuriously affected by this
irregularity in pleading. He was neither surprised nor mislead as to the
charges against him, The accused made no attempt to controvert the

rosecutions evidence which supports the conviction of violation of AW 63
%Charge II and Specification). He denied all knowledge of his conduct
because of being intoxicated. Under such circumstances the verification of
Charge II and Specification would have added nothing to his defense, nor
does its absence injure him,

The Board of Review is clearly of the opinion that under the

provisions of AW 37 the irregularity is no basis for disturbing the finding
of the Court with respect to Charge II and Specification,
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5. Specification 1 of Charge I charges astused with violation of 64th
Article of War in that he drew a .45 caliber automatic service pistol, against
2nd Lieutenant Robert A. Schneider. The evidence clearly sustains all elements
of the offense = almost without contradiction. Lieutenant Schneider was -
accused's superior officer,

"The phrase 'draws or lifts up any weapon against! covers
any simple assault committed in the manner stated., The
weapon chlefly had in view by the word 'draw' is no doubt
the sword; the term might, however, apply to a bayonet in
a sheath or to a pistol, and the drawing of either in an
aggressive manner or the raising or brandishing of the
sames minacliously in the presence of the superior and at
him is the sort of act contemplated, The raising in a
threatening manner of a firearm (whether loaded or not
loaded) or of a club, or of any implement or thing by
which a seriocus blow could be given, would be within the
description 'lifts up'." (M.C.M., sec.134, pg.147).

It was a question of fact for the Court as to whether accused was
aware that Lieutenant Schneider was his superior officer. Inasmuch as there
is substantial evidence (see paragraph 6 hereof, supra) that accused was sober
and in a normal condition, in spite of evidence of his heavy consumption of
intoxicating liquor, the Court's finding is conclusive,

. Lieutenant Schneider was engaged in maintaining discipline within
his squadron and quelling a disorder. He was clearly in the execution of his
office,

"It may be taken in general that striking or using
violance against any superior officer by a person subject
to military law, over whom it is at the time the duty
of that superior officer to maintain discipline, would
be striking or using violence against him in the
execution of his office," (M.C.M., sec.134, pg.l48).

The Board of Review holds the record of trial legally sufficient
to support the findings of guilty of Charge I and its Specification I.

6. Specification 2 of Charge I charges the offense of wilfully
disobeying the lawful command of a superior officer. Captain Barbee relates
the circumstances of the giving of the order as follows:

"I arrived in the barracks and found Orbon asleep in his bunk,
Sergeant Buersmeyer was there, and several of the other men
that were living in the barracks were up and the lights were
on, I asked what the trouble was, and if it was true that

. there was a disturbance that night, and what it was all about.
So Orbon being asleep, I decided that there was something
worth investigating, so I told the charge of quarters to go
down and rouse him, and tell him to get up and get dressed
and go to the orderly room, I wanted to see him, There was
a little discussion on his part with the CQ about getting
up at that time of night, but I went down myself to the end 41086
of the room and told Orbon to get up and get dressed, which

he did. He got up and came along, and I then went outside,
234990 -



10
"He followed me out, as did Sergeant McCormick., I had a (105)

Jeep parked outside, and I got in the Jeep., Sergeant
McCormick got in, and I told Orbon to get in, and said we
were golng over to the orderly room, Well, we had some
words then., He asked me why we were going, and he wanted
to see Captain Sherwood, the commanding officer of his unit.
I told him to come along and we would talk it over. During
this period I wanted to--first off I wanted to be sure
that he wasn't just plain ordinary drunk, or what was the
particular cause of this altercation, and I didn't-- I
thought he was prefectly normal up to the time he started
to get in the car, and he sort of switched his mind on
 something else, and he turned around and I said "Orbon, are
you going to get in this car", and he didn't say anything,

I said "You get in this car", '

Q. It was an order you gave him to get in the car?

A, Yes sir. So he immediately turns his back on me and
walks a few steps into the barracks. Sergeant McCormick
was sitting next to me, and I said "McCormick, you stay
with him, and I want you to go in there and get that gun
of his off the wall",

. Sergeant McCormick corroborates Captain Barbee 8 statement (R,7). The
accused testified he had no memory of this occurrence due to his intoxication (R.24).

It is obvious that accused was informed that he was being taken to the
orderly room at the time Captain Barbee first "told him to enter the jeep." He
refused and then the Captain and accused "had some words". It was at this point that
the Captain directed accused to get into the car,This order was but a subordinate
order., The princlpal order was to accompany the Captain to the orderly room., It is
indisputable that accused refused to obey such order. As a consequence there is no
variance between the allegations of the specification and the evidence.

The evidence proves beyond contradiction that Captain Barbee was the
superior officer of accused; that the order related to military service; that is was
an order which Captain Barbee was suthorized to give accused under the circumstances;
and that accused did not comply with the order.

The offense of wilfully disobeying the order of a superior officer require:
the proof of a specific intent on the part of the accused to defy authority, deliber-
ately and consciously., "A neglect to comply with an order through heedlessness,
remissness or forgetfulness is an offense chargeable under AW 96" (M.C.M.,sec.124,
pg.148). Involved in the conscious refusal to obey the order is the ability of the
accused to understand the order and to comprehend its nature and purpose and the
formation of a mental design not to obey same. The accused must possess sufficient
mental faculties to allow this process to come into play. Should accused's mental
condition become paralyzed or is rendered ino rative to the degree that the formatio
of a wilfull purpose not to obey or to omi order, then it is impossible for
him to possess the specific intent of disobedience which is the gravamen of the offen:

Rex# It is a general rule of law that voluntary drunkenness,

whether caused by liquor or drugs, 1s not an excuse for

crime committed while in that condition; but it may be

considered as affecting mental capacity to entertain a

specific intent, where such intent is a necessary element

of the offence,**x" (X.C.M,,sec,126,pg.135), 10¢
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The evidence on behalf of the accused undoubtedly shows that he
engaged in a severe drinking bout for approximately two days prior to the time
of the alleged offense, and that during such period he consumed a considerable
amount of intoxicating liquor. He alsc met with a head iInjury the day prior
to the incident giving rise to the charge. There i1s professional evidence
that the use of intoxicants and the blow on the head might have produced
temporary amnesia or coma (R.35, 36, 37) although there is no specific
opinion or diagnosis that accused was suffering from amnesia or was in a coma
when he failed to comply with Captain Barbee's orders. Accused claims entire
lack of memory of his conduct on this occasion (R.24).

Opposed to this evidence is the statement of Sergeant McCormick
that accused was not drunk on the evening of 16 October 1942, and that he
(McCormick)did not see any difference in his condition the morning after (R.9);
Staff Sergeant Buersmeyer's opinion that accused was not drunk (R.15); and
Captain Barbee's testimony that accused's actions were not such as to lead
him (Barbee) to believe accused was drunk and his declasration that accused
was perfectly normal (R,.18),

It is thus apparent that there is a conflict in the evidence as to
whether accused was drunk and as to the degree of his drunkenness at the time
tho order was given to him, It was the duty and function of the court to
determine from this evidence whether accused possessed at the time the order
was given him the degree of sobriety as would permit him to understand the
order and its nature and purpose and also whether he understood it was given
to him by a superior officer. The Court was the sole Judge of the credibility
of the witnesses, and the weight and sufficiency of the evidence, Particularly
was it its duty to resolve all conflicts in the evidence,

The function of the Board of Review in reviewing this case is
stated in an approved holding thus:

"The Board of Review, in scrutinizing proof and the
bases of inferences does not weigh evidence or usurp
the functions of courts and reviewing authorities in
determining controverted questions of fact, In its
capacity of an appellate body, it must, however, in
every case determine whether there is evidence of
record legally sufficient to support the findings
of guilty (AW 503). If any part of a finding of
gullty rests on an inference of fact, it is the duty
of the Board of Review to determine whether there is
in the evidence a reasonable basis for the inference."
(C.M.150828, Robles; C.M,150100, Bruch; C.M,150298,

Johnson; C.M.151502, Gage; C.M.152797, Viens; C.M,154854, | (
Hilson; C.M,156009, Green; C.M.206522, Young; C.M,207591,
Nagh et al).

The present case is clearly distinguishable from C.M.223336(1942),
(Bul.JAG. Vol,I, No.3, pg.159). In that case there was "no evidence in the
record of trial from which an inference might properly be drawn that accused,
at the time of hia acts, had mental capacity to understand the orders or that

- PONEIE RN
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he was capable of entertaining the specific intent willfully and intentionally
to disobey them." In the instant case there is the testimony of three
witnesses that accused did not appear drunk and that his appearance was normal,
The Court elected to believe this testimony as against that of the defense,
and its finding is binding on the Board of Review,

The Board of Review is of the opinion that the record is legally
sufficient to support the findings of guilty of Charge I and its Specification 2,

7. Charge II and Specification charges accused with violation of AW 63
in that he "did ##* behave himself with disrespect towards his superior officer
by carrying a loaded pistol about the camp and threatening to shoot 1st
Lieutenant Edward W, Barbee on sight.® The evidence, without contradiction,
discloses the fact that accused, at the time and place alleged, went about the
vicinity of his barracks threatening to shoot Lieutenant Barbee on sight and
that he was armsd with a pistol which at times carried a live shell in its
chamber, M.C.M,, sec.133, pg.147 describes the element of the offense thus:

"The disrespectful behavior contemplated by this
article is such as detracts from the respect due to
the authority and person of a superior officer, It
may consist in acts or language, however expressed,¥¥#*
It is not essential that the disrespectful behavior
be in the presence of the superior, but in general it
is considered objectionable to hold one accountable
under this article for what was said or done by him
in a purely private conversation.,**** Disrespect by
words may be conveyed by approbious epithets or other
contumelious or denunciatory language,¥¥#xH

There can be no question that the threats repeatedly expressed by
accused to shoot Captain Barbee on sight constitutes disrespectful behavior
within the meaning of the article., It is difficult to imagine conduct or
language more indicative of scorn and lack of respect., "It is also not
essential that the disrespect be intentional: a fallure to show a proper
respect to the commander, through ignorance, carelessness, bad manners, or
no manners, may, equally with a deliberate act, constitute an offense under
the article", (Winthrops Military Law and Precedents, sec.875, pg.567).
Inasmuch a8 it 1s not necessary to prove a specific intent on the part of
accused, his claimed drunkenness could not minimize his offense,

It is the opinion of the Board of Review that the record of trial
is legally sufficient to sustain the findings of guilty with rospect to
Charge II and Specification.

8., For the reasons stated the Board of Review holds that the record
of trial is legally sufficient to support the findings of guilty and the
sentence. The court was legally constituted and had jurisdiction of the
offenses involved. No error injuriously affecting the substantial rights of
the accused were committed during the trial.

10K
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. 9. The sentence of the court, which has been approved by the
reviewing authority, is legal, The accused, Orbon, was 33 years old at the
time of the commission of the offenses, Pursuant to General Order 37, ETOUSA,
9 September 1942, paragraphs 5(c) and (d), execution of the sentence of
dishonorable discharge will be ordered only when accused has been convicted
of an offense which renders his retention in the service undesirable, and when
he has also been sentenced to a term of not less than three years confinement.
A general prisoner whose approved sentence to confinement is three years or
more may be returned to the United States for serving of such sentence,
without the express orders of Hdqrs. ETOUSA, The offences of which the
accused has been convicted are peculiarly destructive of military discipline
and morale and render his retention in the military service undesirable,
Inasmuch as confinement 18 for 10 years, the execution of the sentence of
dishonorable discharge, and the return of the accused to the United States
for service of sentence are proper.

War Department directive (AG 253 (2-6-41) E), 26 February 1941,
requires prisoners under 31 years of age and with sentences of more
than 10 years to be confined in a Federal Correctional Institution or
Reformatory. Inasmuch as the accused is 33 years old the reviewing authority
correctly fixed the United States Penitentiary, Lewisburg, Pennsylvania, as
the place of confinement of accused,

Zﬁz;%;::;22:~d/d§2;_l Judge Advocate
e
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1st Ind,

WAR DEPARTMENT, Office of The Judge Advocate General, European Theater
of Operations, APO 871, U. S. Army.
TO: Commanding General, Eighth Air Force, APO 633, U. S, Army.

1. In the case of Private JOHN J. ORBON, (13026228), 10th Troop
Carrier Squadron, 60th Troop Carrier Group, 12th A.F.,, I concur in the
foregoing holding of the Board of Review. TYou now have authority to
order execution of the sentence as thus approved.

2., TWhen copies of the published order are forwarded to this
office they should be accompanied by the foregoing holding and this
indorsement., The file number of the record of this case in this offic.
is ETO 106, For convenience of reference, please place that number in
brackets at the end of the published order as follows: (ETO 106).

L H, RICK,
Brigadier General,
Judge Advocate General,
European Theater of Operations,
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In the Office of The Judge Advocate Genseral
a for tue .
European Theater of Operations
APO 871,

Board of Review,

ETO 108, 1 4‘ JAN 1943

UNITED STATES UNITED STATES ARMY FORCES
- IN ICELAND.

V8e

Private JOHN ABRAMS (13021047),
Company "B", 392nd., Port Battalion,
Transportation Corps.

Disciplinary Barracks, Ft.
lLeavenworth, Kansas,

Wt N S Nas Saat? S S St gl St s St

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates,

- 14 The record of trial in the case of Private John Abrams
(13021047), Company "B", 392nd. Port Battalion, Transportation Corps,
hag been examined in the Office of the Judge Advocate General for the
European Theater of Operations and therefound legally insufficient to
support the findings and the sentence, The record has now been
examined by the Board of Review, which submits this opinion to the
Judge Advocate General for the European Theater of Operations.

2. The accused was tried upon the following Charge and
Specification:

CHARGE: Violation of the 64th Article of War.

Specification: In that Private John Abrams,
Company "B", 392nd, Prt, Bn, T Corps,
APO 860, c/o Postmaster, New York, N.Y.,
having received a lawful command from
Captain Clarence W, Archer, his superior
officer, to push a concrete roller to
level off roadway, did at Camp Haggi,
Iceland, on or about September 16, 1942,
willfully disobey the same,

235146
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Trial by G.C.M., convened at
Camp Curtis,  Iceland, 7 October,
1942, Sentences Dishonorable
discharge, forfeiture of all

pay and allowances due or to
become due, and confinement at
hard labor for 3 years. U.S,

108
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He pleaded "Not guilty" to, and was found guilty of, the Charge
and Specification, No evidence of previous convictions was
introduced, He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due, or to become due,
and to be confined at hard labor for the term of five years,

The reviewing authority approved the sentence, but
suspended the exscution of the dishonorable discharge until the
release of accused from confinement, remitted two years of the
confinement, and designated the United States Disciplinary Barracks,
Ft. Leavenworth, Kansas, as the place of confinement, He directed
that accused be confined in the U,S. Army Forces Prison Stockade
until further orders,

The result of the trial was promulgated. in General Court
Martial Order No. 87, Headquarters, U,S. Army Forces (in Iceland)
A.P.O, 860, c/o Postmaster, New York City, N.Y., dated 30 October
1942,

3. The accused was on 16 September 1942, a member of
Company "B", 392nd Port Battalion, Transportation Corps, which was
stationed on that date at Camp Haggi, Iceland, Captain Clarence
W. Archer was accused's company commander and Major Harold R. Low
was Battalion Commander, Accused, and a certain Private Bartlett,
failed to stand reveille formation of the company on the morning
of 16 September 1942. Accused at that time was under restrictions
(R,17). Captain Archer directed Sergeant Clyde S. Bradley to
order accused and Private Bartlett to push a concrete roller over
the company area (R.18, 23). The two soldiers refused to obey
Bradley's order (R.18, 23), and the latter reported the refusal to
Captain Archer (R.23), who summoned accused and Bartlett to the
orderly room (R.,18). Accused, and Bartlett, were then ordered by
Captain Archer "to push the roller® (R.18). In giving the order
Captain Archer did not explain to accused hias right to demand trial
by court-martial (R,20, 26) nor his right of appeal to superior
authority in event he believed the punishment unjust (R.20, 26).

\ Accused admits he willfully refused to obey this order
(R.28), ' Soon thereafter accused and Bartlett were transported to
Halogoland, and were placed in solitary confinement (R.26) for a
period of four days (16 September 1942 to 20 September 1942) (R.30).
The guard book at Camp Halogoland does not show their confinement
during that period (R.12, 13, 14).  Accused escaped from
confinement on 20 September 1942 (R.12). The charges under which
he was brought to trial were preferred two days later (22 September
1942) but no charge was included therein based on the escape from
confinement, During the period accused was in solitary confinement
he was carried on the company's morning report "for duty" (R.5).

236446, _ {08
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4. This case is a companion of CM: ETO 110, Bartlett
of even date, and the evidence in the two cases is complementary.
Upon the authority of and for the reasons set forth in the
Bartlett case, the Board of Review is of the opinion that the
record of trial in the instant case 1s legally insufficlent to
support the findings end the sentence.

5 As in the case of Bartlett, accused was placed in
solitary confinement on a bread-and-water diet, After a period
of four days this confinement was terminated by accused's escape.
The remarks in the Bartlett case with reference to this illegal
confinement are applicable to this case,

s VAN Judge Advocate
u_@&im} Advocste
! : e

74 . Judge Advocate
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1st Ind. 15 JAN1943

WAR DEPARTMENT, 0ffice of Judge Advocate General, European Theater of
Operations, APO 871, U.S. Army.

. TOs Commanding General, European Theater of QOperations,
APO 887, U.S. Army.

1. Herewith transmitted for your action under Article of
War 50%, as amended by the act of August 20, 1937 (Pub. No.325, 75th
Cong.) and as further amended by act of August 1, 1942, (Pub. Law
No.693, 77th Cong.) is the record of trial in the case of Private
John Abrams (130210L7), Company B, 392nd Port Battalion, Transportation
Corps, together with the foregoing opinion of the Board of Review.

2. For the reasons stated in my indorsement in the companion
case, CH - ETO 110, Bartlett, of even date I concur in said opinion of
the Board of Review, and for the reasons atated therein recommend that
the findings and sentence be vacated, and that all rights, privileges
and property of which accused has been deprived by virtue of said
sentence be restored.

3. Inclosed is a form of action designed to carry into
effect the recommendation hereinabove made should it meet your
approval.

(ETO 108)
7 DRICK, i\
Brlgadler General,
Judze Advocate General,
European Theater of Operations.
3 Incls:

Incl, 1 =~ Record of Trial
Incl, 2 = Opinion of Board of Review
Incl, 3 -~ Form of Action

(Findings and sentence vacated by order of the Theater Commander -
see letter Hg. ETO, 10 Feb 1943 (ref. AG 250.4 EJA))

236116
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In the Office of The Judge Advocate General

| for the | (115)
European Theater of Operations
- APO 871
Board of Review,.
ETO 110, B AN RS

UNITED STATES UNITED STATES ARMY FORCES
IN ICELAND.

V8,

Private MOFRIS L. BARTIETT
(6994476), Company B,
392nd Port Battalionm,
Transportation Corps,

Trial by G.C.M,, convened at
Camp Curtis, Iceland, 9 October
1942, Sentence: Dishonorable
discharge, forfeiture of all
pey and allowances due or to.
become due, and confinement at
hard labor for 3 years. U.S,
Disciplinary Barracks, Fort
Leavenworth, Kansas,

Vs s S S Sl s s Nva P N Vs S ol ?

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates

1, The record of trial in the case of Private Morris L. Bartlett,
(6991.476), Company B, 392nd Port Battalion, Transportation Corps, has been
examined in the Office of the Judge Advocate General for the European Theater
of Operations and there found legally insufficient to support the findings
and sentence, The record has now been examined by the Board of Review which
submits this opinion, to the Judge Advocate General for the European Theater
of Operations,

2, The accused was tried upon the followlng Charge and Specification:
CHARGE: Violation of the 64th Article of War, ’

Specification: In that Private MORRIS L. BARTLEIT,
Company "B", 392nd Port Bn, T Corps A.P.0.860,
c/o Postmaster, New York, N.Y,, having received
a lawful command from Captain Clarence W. Archer,
his superior officer, to push a concrete roller
to level off roedway, did at Camp Haggi, Iceland,
on or about September 16, 1942, willfully disobey
the same,

He pleaded "Not guilty" to, and was found guilty of, the Charge
and Specification., Evidence of three previous convictions was introduced.
He was sentenced to be dishonorably discharged the service, to forfeit all
pey and allowances due, or to become due, and to be confined at hard labor
for the term of 10 years.

140
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The reviewing authority approved the sentence, but
suspended the exscution of the dishonorsble discharge until release
of accused from confinement, remitted seven years of the confinement
and designated the United States Disciplinary Barracks, Ft. Leavenworth,
Kansas, as the place of confinsment, He directed that accused be
confined in the U,S. Army Forzg’b';g%éckado until further orders.

The result of the trial was promulgated in General Court
Martial Order No., 89, Headquarters, U.S. Army Forces (in Iceland),
A,P.0, 860, c/o Postmaster, New York City, New York, dated 1 November
1942, '

3. The accused was on 16 September 1942 a member of Company "B,
392nd, Port Battalion Transportation Corps, which was stationed on
that date at Camp Haggi, Iceland, Captain Clarence W, Archer was .
accused's company commander and Major Harold R, Low was the battalion
commander, Accused was at that time under sentence of a special
court-martial restricting him to the limits of the Camp, He and a
certain Private Abrams were late for reveille (R.29) and this fact
was reported to Capt. Archer by the first sergeant, Capt. Archer
instructed S/Sgt, Bradley to "have Privates Bartlett and Abrams push
the roller", Bradley gave the order to accused and Abrams (R.23, 25),
They failed to comply with it, Bradley went to their hut, and
inquired as to whether they were going to comply with the order he
had given them, Accused and companion informed Bradley "We're not
refusing anything but we are not going to push the roller" (R.23),
Bradley reported this fact to Capt, Archer, Thereafter, accused and
Abrams were ordered by Bradley toreport to Capt. Archer in the orderly
room (R.24). At that time and place Capt, Archer gave a direct
verbal order to accused and Abrams to push a certain concrsete roller
over the camp area, Accused admits he willfully disobeyed this order,
Within a short time thereafter accused and Abrams were moved to
Halogoland and were placed in solitary confinement for a period of
four days (September 16 to September 20) on a bread-and-water diet;
which confinement was terminated only when accused made his escape.

The charges upon which accused was tried were preferred on 22 September
192, but did not include any charge for breaking confinement., During
the period of confinement accused was showmn on the company morning
report "for duty",

. Relevant and material evidence 1s hereinafter set forth
in connection with the discussion of the legal issues involved,

4o At the appropriate opportunity'upon the opening of the
trial the accused entered a plea in bar as follows:

"The accused enters a plea in bar of trial in
that he recelved punishment for this offense
before, while in confinement, in an area to(o)
small where he was placed on bread and water
diet for a period of a few days." (Re4).
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The trial judge advocate responded:

"If it please the court, the prosecution
objects to any such questions that are
brought before the court by the defense in
that it has no bearing on the case to be
tried," (ROA-) .

The following colloquy then ensued:

"Law Member: The defense has offered a plea
in bar of trial and that does have a definite
bearing on the proceedings and a definite
place in it, Is the defense prepared to
present actual evidence or stipulated
evidence?

Defenset I have a witness, sir,
Law Member: Proceed. (Re4)e.
Defense: I should like to call Lieutenant Zober,.®

Second lLieutenant Francis T, Zober was then sworn and
“testified on direct examination in substance as followa: The accused
was in confinement on bread and water in a place in Halogoland
called the "dungeon" for four deys; he was placed there bsecause
he refused to push a roller as ordered by his company commander;
8ix other men have been confined in this inclosure at various times
and they were placed there as punishment (R.5).

Upon the prosecution refusing to cross-examine the witness
‘he was subjected to examination by members of the court and testified
further: that he did not see accused in the dungeon, but knew accused
broke confinement on the fourth day; that he did not have personal
knowledge that accused was fed only on bread and water; that he has
never known a man to be in the "dungeon" except for punishment; that
there is no other guard-~house in Halogoland; that there is the U,S.
Army stockade in Camp Haggl, but these men were sent to the Halogoland
stockade or "dungeon'; that he did not believe the "dungeon" was an
authorized guard-house, but thought it was authorized by the battalion
commander (Re6).

At the conclusion of the examination of Lieut, Zober,
there was the following discussion:

110
235447 -3- SRS



(118)

"Defense: Since there seems to be some doubt

as to whether or not the accused was actually
in this place as defined by the witness, the
accused himself is ready to take the stand and
testify where he was during this period, He
has been advised of his rights and is willing
to take the stand under oath (R.6).

#"Pregident: The accused will be given his
opportunity to teatify regarding anything
pertaining to this case gt _the conclusion of

the case for the prosecution, and unless there
8_some gooO ason why this timo

be given at this time, the court feels that
th oper_t for the acc t t i
after the pro o te iR.é;.
underscoring supplied).

"Defense: The defense knows of no better way to.
demonstrate to the court exactly what treatment
the accused received than to have the accused
tell the court in his own words both the
treatment and his reactions' to it (R.7).

"Law Members Has the defense any further
evidence to offer in support of this plea?

"Defense:s The defense has nothing further to
offer in support of this plea except to call
judicial notice that the charges in this case
were preferred on September 22, 6 days after
the commission of the alleged offense =--

6 days after the accused was placed in this
confinement which has been related in the
testimony, The statement has been made to
the court that the accused was punished for
the offense now being considered (Rs7).

"Presidents Has the prosecution anything
further to offer to refute the evidence
presented by the defense?

"Progecution: The prossecution has note.
#President: The court will call as a witneass in

connection with this, the commanding officer
who had the power to award punishment,
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Thereupon Captain Clarence W, Archer, Company "B",
392nd Port Battalion, Transportation Corps, was sworn as a witness
for the court (R.7). His testimony at this point in the trial was
in substance that on 16 Sept 1942 he was accused's company
commander (R,7); accused has not been adogptely punished nor
punishsd at all for any offense committed on September 16 undar
the 64ith Article of War; accused was placed in arrest at time of
alleged offernse and was sent over to Major Low; he was kept in
confinsmant slthough witnsss did not sse him; he wes at that
tims elso undergoing punishment of thrse montha restriction
imposed by a special court; he was also restricted to his om
camp area &s company punishment; he was confinsd outside of his
own camp because he went AWOL and broke his restrictions; there
is a prisoner stockede at Haggli but members of witness's command
are not confined there; after court-martial proceedings they are
gent to Iceland Base Command Stockade end all others ars sent tc
Camp Halogoland; Major lLow gave the witness instructions if he
considered accused incorrigible to send him over to Helogoland (Re8)s

Upon cross-examination bty the defense, Capt, Archer
stated that other men had been sent to Halogolarnd for confinement
by calling Major Low and asking him what he wanted to do about it,
and then they were sent over; witness did not know there was a
guard=house at Halogoland until after he sent accused there (R.10);
witness informed Major Low he was sending accused to him because
he could not be handled in the company; no one to the knowledge
of witneas wes ever sent to Camp'Halogoland as a messure of
punishment, but no charges were ever preferred egalnst any of the
men held in the Halogoland dungeon, and in witness's mind this was
not punischment (R,10); during the period September 16 to 20,
accused wes marked on morning report "for duty", btut he was not
for company duty; at the beginning of these four days accused had
been sent to Major Low and witness made no effort to find out
where he was (R.10), or what disposition had been made of him;
witrness did not know Major Low placed men sent to him in the
stockcds, and denied he stated or knew the Halogoland place of
confinement was used "to instill religion into the soldier" (R.11),
and witness did not remember whether he had seen a Private Hinson
in the dungeon (R,11). .

Privete Edward C. Ritter, Co,B, 392nd Port Bn,., Trens,
Corps, who was called as a witness by the defense testifiod that
he knew a Private Hinson of Co, B., about September 15, and on
sald date witness and Hinson were in solitary confinement in the
dungeon at Camp Halogoland; accused was confined after witness
and Hinson; there were no visitors, except the battalion
- commander (R.13).
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It was stipulated that if Major Low were present and
sworn as a witness he would testify that to the best of his
knowledge the punishment given accused at Halogoland between
September 16 and 20, 1942 was not in connection with violation
of the 64th Article of War and that subsequent to September 20
orders were received from higher authority to prefer charges
against accused for violation of AW 64 and such orders were
passed to Capt. Archer (R.14).

Upon the prosecution indicating it had no further
evidence to offer the Law Member ruleds

"Subject to objection by any member of the
court, the plea in bar of trial entered by
the defense is refused." (Rel4).

This ruling was made without hearing from accused himself inasmuch
a3 he had been denied ths right to take the witness stand in support
of the plea in bar. Such ruling was obviously premature, and was

a nullity. The accused then pleaded "not guilty" to the Charge

and Specification and then the Court proceeded to hear evidence

on the merits of the case,

Later in the trial on the merits, when the prosecution
had rested, accused was sworn as a witness on his own behalf and
testified at length concerning events connected with his confinement
at Halogoland dungeon, At the conclusion of his testimony the
defense asked the Court to re-consider the plea in bar of trial
inasmuch as it had now heard accused's testimony (R.34).

The accused by his plea asserted that he had received
former punishment for the of fense for which he stood charged before
the Court, viz: that he had been confined in the "dungeon" at
Halogoland for four days on a bread and water diet as punishment
for his refusal to obey Capt, Archer's order to push the concrete
roller (Re34). The Law Member then ruleds "Subject to objection
by member of the court the plea of the defense is refused."
(R.ﬁ.

The record of trial exhibits a lamentable lack of
understanding on the part of the President, Law Member, Trial
Judge Advocate and the Court itself, of the function and purpose
of a plea in bar, and the proper practice in presentation of
evidence in support and negation thereof, The plea is not a
dilatory plea nor an obstacle in the process of military Justice,
It 18 a legitimate and highly important procedure and must not be
regarded lightly by any court. Such a plea, properly sustained
by evidence, should forthwith terminate the trial, subject to the
further orders of the convening authority (M.C.M,, sec.6, pg.50).
That pleas in bar of trial are recognized by the Articles of War
and Manual of Courts-Martial is clear from the following quotations:
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"Pleas in court-martial procedure include
plea to the jurisdiction, plea in abatement,
plea in bar of trigl, and pleas to the
general issus, The first three are known
as special pleas." (Underscoring supplied).

plea thereto stands; but when all the special
pleas entered to a given charge or specification
are overruled, the accused should plead to

the general 1ssue,® HH

ANotwithstanding the action of the court on
special pleas or other similar objections,
the trial may proceed in the ususal course as
long as one or more specifications and
charges remain as to which a plea to the
general issue mey be made or stands. For
example, when pleas in bar are sustained to
all but one specification end charge, to which
the plea is not guilty, the trial on that -
specification and charge may continue, But
whers, as & result of the action of the court
on special pleas or other similar objections,
the trial can not proceed further, the court
adjourns and submits the record of its
proceedings as far as had to the revieuing
authority, ekt

"A special plea should briefly and clearly set
forth the nature and grounds of the objection
which it is intended to raise. The substance
of the plea and not the designation given to
it will control; for instance, if an accused
enters a:plea, which he calls a plea in
abatement, but which in fact ralses an
objection to trial on jurisdictional grounds,
the plea will be considered as a plea to the

Jurisdiction,

. Except oth e jcated the di 0
of ci ag, the en_of support
special plea by a preponderance of proof rests

on the accused. With the same exception, a
plea to the general issue may be regarded as
a waiver of any objection then known to the
accused which is not asserted by a special
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"plea, FHEHRNE,
Any objection which might be asserted by
a speclal plea may if not asserted be
brought to the attention of the accused

t juce evidence and meke an srgument
mmg.m:unm- u, C-N-. secoélu
Pg.50=51). (Underscoring supplied).
"Punishment under the 104th Article of War
may be pleaded in ber of trial, Such
punishment, however, does not bar trial for
another crime or offense growing out of the
same act or omission, For instance,

. punishment under AW 104 for recklesa driving
would not bar trial for manslsughter where
the reckless driving caused a death,"
(M.C.M., sec.69c, DEe54)e

The orderly end correct method of presenting such a plea
is as follows:

(a) The accused will present his evidence in
support of the plea;

(b) The prosecution will present its evidence
negativing or confessing and avoiding
accused's evidence;

(c) The accused will present his evidence in
rebuttal;

(d) The defense counsel will submit his argument;

(e) The prosecution will submit its argument;

(£) The accused is entitled to the closing argument,
Inssmuch as a decision on plea in bar is a
decision on an interlocutory question, the Law
Member will render the decision, subject to
the objection of any member of the court, Upon
such objection being made, the court will clocse
and the 1ssue will be decided by a vive voce
majority vote (AW 31),

The above practice is simple end easy to follow, and will

meet the ordinary situation., However, there are instances where a
deviation is permisasinle, and in fact is necessary that the ends of
justice be assured (M.C.M., sec.64, pge50). In instances where the
plea is over-ruled and in the subsequent trial on the merits, facts
are revealed which indicate that the ruling on the plea was erroneous
and the plea should have been sustained, the court has authority to
reconsider its former ruling and may reverse itself. Such reversal

will forthwith end the hearing, subject to orders of the convening
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authority, Likewise, should a plea be sustained as to a certain
charge or specification, and continued on the merits as to other
charges and specifications, the Court may before conclusion of the
trial reconsider its decision on the plea in bar and reverse itself
if it deems such action proper (M.C.M., 86c.64, pge50).

The burden of proving the plea by a preponderance of the
evidence was upon the accused. (M.C.M,, sec.6ls, pg.51l; 16 C.J,.,
sec,769, pg.425; 2 Bishops New Criminal Procedure, sec.816, pg.633;
8ec,1095, pg.94l). Since the accused had the affirmative of the
issue he had the right to open and close the evidence and the
argument on the issue of the special plea. (64 C.J., sec.7l, pg.76).
The accused, on his omn request, was a .competent witness on his own
behalf (16 C.J., sec.770, pg.427; M.C.M., sec.120, pg.125).

It was the President of the Court who denied accused the
right to testify on the issue created by the plea in bar (R.6),
In making this ruling he usurped authority. This request of the
accused to take the stand involved an interlocutory question,
(AW 31) and it was the right and duty of the Law Member to rule
thereon, (AW 31),

The law member of a general courte-martial,
whenever present, will, instead of the
president, rule in open court on all
interlocutory questions other than challenges
arising during the proceedings.”

(M'C-M-’ par.5ld, pg.w).

Although irregular the ruling of the President became
the ruling of the Court because of absence of objection,

The fact that accused was permitted to testify to facts

in support of his plea in bar, after the progecution had submitted

its evidence op the merits of the casg, does not cure this error,
It was the duty of the court to dispose of the plea before it

proceeded with the trial on the merits. (16 C.J., sec.77l, pg.428;
Thompson vs. United States 155 U.S, 271, 39, L.ED,1/6). The
accused, having offered himself as a witneas in support of his plea,
was entitled to be heard on the issue created by the plea, He had
the right to assert the plea in ber of trial and submit his evidence
in support thereof, ‘whether he was ultimately successful, or not,
At this stage of the trial the validity of the plea was not in
question, It was his right to make the effort to bar trial on the
merits, by submitting all of his evidence in support of his plea
and to secure from the court its decision thereon before being
compelled to defend himself on the merits. The procedure followed
by the court forced accused to make his election as to defernding
the general issue on his plea of "not guilty" prior to the court's
determination of his plea in bar and thereby nullified one of the
principal protective purposes of the plea. Such action was highly
injurious to accused,
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) The Board of Review is of the opinion that prejudicial
error wag committed by the refusal to allow accused to testify at
the stage of the trial when the issue on the plea in bar was being

tried, and that on this ground the record is legally insufficient
to sustain the findings and the sentence,

5. The prosecution failed to prove the specific terms of
Capt. Archer's order to accused "to push the roller®, Capt, Archer
testified he ordered accused'to push the roller® but he could not
remember for how long a period he ordered accused to perform this
task (R,17). The evidence of Trefois simply confirms that of
Capt. Archer (R,22, 23). Accused on the other hand definitely
asserts that Capt, Archer issued him the following verbal orders
"I am giving you a direct order. You will push the roller from
7845 until 12300 o'clock noon, I will give you 15 minutes for
dimner at which time you will fall out and push the roller until
5300 o'clock, I will give you 15 minutes for supper and until
9300 o'clock you will walk full pack.” (Re29). .

, In view of the fact that accused's testimony of the
detaila of the order stends uncontradicted, the court undoubtedly
found that the order given was the one related by accused, The
Board of Review, sitting in appellate review will acceplt such

finding,

Capt. Archer declares that the order was not given for
company punishment (R.16); nor because accused broke restriction
(R.19) and that he didn't remember whether accused was late for
reveille on September 16 (R,18), He further asserts the order was
given accused because he was on camp detail and that he was on
camp detail because he was under restrictions as a result of
sentence of a speclal court-martial (R,18), Accused declares that
the order was given as company punishment (R.29, 30, 31), but he
also admits that he knew it was given to him by a superior officer
and that he willfully disobeyed same (R,30).

The Mamual for Courts-Martial expressly provides:

"The order must relate to military duty

and be one which the superior officer is
authorized under the circumstances to give
the accused. Disobedience of an order
which has for its sole object the attainment
of some private end, or which is given for
the sole purpose of increasing the penalty
for an offense which it is expected the
accused may commit, is not punishable under
this article, A person can not be convicted
under this article if the order was illegal;
but an order requiring the performance of

a military duty or act is disobeyed at the

ril of the subordinate,#uxt
M.C.M,, 1928, pg. 148-149).
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fAn order given by a superior pfficer for

the sole purpose of subjecting accused to

the maximum punishment imposable and with

the expectation that he would disobey it

is unlawful under M.C.M, 1928, par.134b

and disobedience thereof is not punishable

under AW 64.% (C.M,219946(1942); Bul, JAG,

VO]..I, NO.]., pa.r.422(6), pgolg)c

The exact modus operandi of the giving of the order to
accused "to push the roller" is exhibited in the following excerpts
from testimony:

Ca
"Q.

A,

Q.
A

Q.
A.
Q.
A,
Q.

A,
Q.
A,

Q.

A,
Q.

A,
Q.

A,

Q.

chers
Will you describe to the court just exactly what
happened?
On the morning of September 16, I gave Bartlett--
Private Bartlett an order to push the roller. He
did not, so I had Sergeant Przelocki get the Mammal
for Courts-Martial, and I read him the 64th Article
of War, I gave him every opportunity in which to
push the roller,
Did the accused say anything to you?
At that time he said he wouldn't push the roller,
How long was the accused in the orderly room?
Oh, I'd say 15 minutes.
Why was Private Bartlett in the orderly room at
this time?
Why was he in? Because I wanted him to push the roller.
You mean you had him summoned in the orderly room
for the purpose of giving him an order to push the
roller?
That's right,
Doesn't the First Sergeant take care of such details?
Sometimes he does and sometimes he does not. (R.15).

FHHHHEHHEHEHEHEE

Why in this particular case did you call a private--
soldier into the orderly room in order that you
might give him a simple order to push the roller?
In the past he had been in the habit of refusing
to take orders from non-coms,
Had he previously disobeyed an order on that date
to push this roller?
I don't remember if he did or not,
Had you instructed any of your non-commissioned
officers to tell Private Bartlett to push this roller?
Yes, I believe I told Sergeant Bradley-= I don't
know whether it was before or afterwards.
Was anyone else in the orderly room at this time?
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Q.
A,

Q.

Q.
A,
Q.
Q.

A,
Q.

Q.
A,

Q.
Q.
A,
Q.
Q.
A,

CULANTAL

There was Sergeants Coughlin, Przevlocki,
Bradley, Trefois and Private Abrams,

Why was Private Abrams in the orderly room
at this time?

, Because he also refused to push the roller,

Then Private Bartlett had already refused to
push the roller?

I said Abrams, not. Bartlett.

In your statement you said that Private Abrams
also had refused to push the roller. When you
say 'also! do you refer to another person who
had refused to push the roller?

Well, on that particular morning I had about
10 or 15 men that didn't want to take company
punishment,

Was Private Bartlett one of these men?

No, he was not-~he wasn't summoned in to push

the roller for company punishment, (R.16).
O

But you stated Private Bartlett wouldn't do the job?

He wouldn't take the order from the non-com,
Did you think that if you gave him an order he
would enter into the spirit of the thing any
more than if given by a non-com?

About 50 percent of the time, he would.

Why was Private Bartlett on ceamp detail?
Because hg was restricted,

Did Private Bartlett miss reveille on September 16?

I don't remember whether he did or not.
When you sent Sergeant Bradley out to instruct

Private Bartlett to push the roller, did you tell

him why Private Bartlett was to push the roller?
I don't remember whether I did or not,

What did Sergeant Bradley say when he came back
into the orderly room? -

I don't remember just exactly what he did say,
Do you remember the text of what he said?

No, I don't.

Why did he come up to the orderly room?

Most likely to tell me that Bartlett wouldn't
push the roller, -

And that was when you called Private Bartlett
into the orderly room?

I don't remember whether it was before or after,
When you gave this order to Private Bartlett did

you speak to him when he failed to carry it out?.

Not necessarily.

Didn't Sergeant Bradley tell you that he had
already refused to push the roller?

I don't remember whether it was before or after,

I gave the man about 5 chances, (R.17).
PRI FHHF K%
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Q.

A,
Q.

A,
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What is the nature of this camp detail--is

that a punishment detail?

No, sir, it isn't.

I would like to ask you again, captain, was
Private Bartlett late for reveille on September 16?
I don't remember,

If he had been late for reveille what would you
have done abont it?

It all depends on the circumstances," (R,18)

Staff Sergeant Clyde S, Bradley:

IQQ.
A,

Will you describe to the court just exactly
what happened?
Well, on this morning of September 16, I was sent
out to have Private Bartlett and Abrams push the
roller by order of the company commander, I did
so, I gave him the order, A few moments later I
saw he wasn't pushing the roller so I went out
and asked about it and was informed that he was
ix his hut, I went down to the hut and asked
him if they refused my order, Private Abrams
did the talking, Private Bartlett was sitting
there, He said: "We're not refusing anything
but we are not going to push the roller%, and I
reported the fact to the company commander,.
Private Bartlett didn't say anything further?
No, sir, Private Abrams did the talking,
Where did you go then?
I went to the orderly room, (R.23, 24)

FAN KNI

Were you in the orderly room with Private Bartlett

"~ at any time?

No, sir, I wasn't in the orderly room with him,
Was Private Bartlett in the orderly room at
any time?

I had him report to the company commander,

How did he get to the orderly room?

I beg pardon.

How did they get them-~-did you accompany them?
I didn't go with them, no, sir; I went down and
told the company commander,

, When you told Private Bartlett to push the roller

where was he?

He was outside the company orderly room. (R.24).
FHHEHECE I

I think you said in your statement at the time

you arrived to the hut and talked to these two

men~--to the effect that you asked him if they

were going to refuse the order, Did you mean by

that that you had given them an order to run

the roller?

. 110
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IA.
Qe
A,
Q.

A,

- ng,

A,

Q.
A,

GONFIDENTIAL

Yes, dir, I did, -

Was that sometime before?

It was that morning, sir. (R.25).

Sergeant, you testified that you ordered Abrams

and Bartlett to push this roller. What were the

circumstances of your givirg such an order?

Well, Imordemdtodosobythe company

commander, sir, so I did.

Well, was that as punishment?

I don't know what the resson was,

You have also testified that these two men

refused to obey that order?

Yes, sir,

Had either of these men previously refused to

obey any order you gave them?

I can't remember, sir., (R.25).
FHHHEHHHEHHEHEHE -

What was that roller customarily used for?

Well, for paving the road around camp and

levelling the gravel,

Was that a punishment detail?

Well, in some cases it was and some it wasn't. (R.25).
IHHEHHBHE OO

The accused's narration of evenis concerned with the giving
of the order is as follows:

na,

Yes, sir, on the morning of September 15, 1942,
there was a reveille farmation, I stood this
formation, My name was not called out, I was
on camp detail at that time and I figured I
might be on camp detail that day and I didn't
have to stay in this formation-=-so the first
sergeant was there al that time and on the same
day we got this new first sergeant; and on the
morning of September 16, 1942, I missed this
formation, and at that time Sergeant Simon had
put my name down on the 1list for missing
reveille formation, and this 1ist was sent in,
and I was sent do to t

compander, I reported to him, saluted him, He
asked me where I was for reveille, I told him
the story, that I stood it the morning before
and I didn't have to stand it because I was on
camp detail, He told me I was supposed to stand
it and then he told me to push the roller, He
told me: "I am giving you a direct order". He
said: "You will push the roller from 7:45 until
12:00 o'clock noon, I will give you 15 minutes
for dinner at which time you will fall out and
push the roller until 5:00 o'clock, I will

give you 15 minutes for supper and until 9:00
o'clock you will walk full field packe-" and I
tu.\?eg around and I walked out, I never told 110
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"him I was refusing that order or anything.
I went down to my hut and later on he sent
Sergeant Bradley down to the hut, Sergeant
Bradley asked us, "Are you going to push the
roller?” and Private Abrams told him we
weren't refusing to do it but we weren't
going to push it. I figured about ten
minutes later Sergeant Przevlocki was sent
down. He told us to roll up our equipment,
keep our bunks, get our mess kits out, and
turn the rest of our equipment in, that we
were going for a ride, ***" (R,29),
(Underscoring supplied),’

There is no such conflict between prosecution's and
defense's evidence that is not subject to reasonable reconciliation,
The scene may be reconstructed without difficulty. The accused and
Private Abrams were late for reveille (R.29), Sergeant Simon, put
their names "down on the list for missing reveille formation", and it
is logical to assume this fact was reported to Capt. Archer who
instructed Sergt. Bradley to "have Privates Bartlett and Abrams push
the roller" (R.23, 25). Bradley gave the order to accused and Abrams
(Re23, 25) and they failed to comply with it (R.23, 25). Bradley
went to their hut and made inquiry as to whether the two soldiers
were going to push the roller (R.,23). Upon being informed by them
that they were "not going to push the roller", Bradley reported the
fact to Capt, Archer (R.23, 24), Thereafter accused and Abrams
v(rere grdered by Bradley to report to Capt. Archer in the orderly room

Re24).

Capt. Archer's evidence on this agspect of the case is very
vague, indistinet and unsatisfactory. He cannot remember when he
instructed Bradley to order accused and Abrams to push the roller -
whether before or after he personally gave the order to the two
soldiers (R,16); he does not remember whether accused had disobeyed
a previous order given on that date to push the roller (R.16); but
he states that Abrams was in the orderly room "because he also
refused to push the roller" (R,16). Consequently Capt, Archer's
evidence is without probative force, except insofar as it suggests
he had given the previous instruction to Bradley. When accused
appeared before the company commander (R.29), he received the
personal order from him ®to push the roller® (R.29)., Accused returned
to the hut and soon Bradley reappeared and again made inquiry of
accused and Abrams if they were going to push the roller (R.29).
About ten minmutes later Sergeant Przevlocki appeared and gave orders
for the tw soldiers (accused and Abrams) to prepare to go to
Halogoland (R.29).

The evidence very firmly fixes the fact that pridr to
Capt, Archer's direct order to accused, Bradley, under Capt. Archer's
instructions, had given accused an order "to push the roller? which

110

T

236947, - e,



(130)

accused refused to obey. If the order was a legal order, this
refusal consituted a violation of AW 65 - the willful disobedience
of a lawful order of a non-commissioned officer while in the
execution of his office. Thereafter, Capt. Archer summoned
accused before him and issued him the direct verbal order "to push,
the roller" which accused also refused to obey., If the order were
valid, such disobedience constituted a violation of AW 64.

The offense of refusing to obey the lawful order of a
superior officer under AW 64 1s a far more serious offense than
will-ful disobedience of a lawful order of a non-commissioned .
officer under AW 65, The death penalty is a permissible form of
punishment for the former offense and not for the latter,

A reasonable interpretation and analysis of the evidence
leads to the inescapable concluslon that Capt, Archer, knew full well
when he summoned accused before him and personally ordered him
"to push the roller" that accused had refused to obey the same order

previously given him by the non-commissioned officer, Bradley, under
 instructions from the Captain, and that in view of accused's
recalcitrance and incorrigibility - persistently asserted by
Capt. Archer in his testimony (R.8, 9) there was every probability
that he would refuse to obey his (Capt. Archer's) order. Under
such circumstances it is a logical conclusion that Capt. Archer
. gave the order to accused for the.purpose of increasing the penalty
" for an offense "which he expected the accused to commit" and
therefore the order was unlawful and accused cannot be found gullty -
of violating AW 64. On this ground the Board of Review is of the
opinion that the record is legally insufficient to sustain the
findings of guilty.

The Board of Review does not now hold that every order
given by an officer to a soldier afier a like order has been given
by a non-commissioned officer to the soldier (and the soldier has
refused to obey the same) constitutes an order given with the
- intention of increasing the penalty and is therefore void. On the
contrary, the Board of Review recognizes the fact that probably in
most instances such order of the superior officer would not be
subject to the criticisms made of the order in the instant case.
The facts and circumstances which. surround the giving of the order
are of great importance in determining its purpose. The -
circumstances and conditions under which Capt. Archer gave the
order involved in this case, were such, in the opinion of the Board
of Review, as to compel the conclusion that the order was given
with the deliberate purpose of increasing the punishment which -
might be imposed upon accused. This conclusion is strengthened by
Capt. Archer's obscure and uncertain testimony concerning the terms
of the order itself and of the incidents surrounding the episode. °
The Board of Review considers it highly desirable that its instant
opinion be read and considered with the limitation herein set forth,.
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6., The order which the evidence indicates was actually
given contains also an inherent vice. The exact form of the
order is indicated by the testimony of accused (R.29) which being
uncontradicted is accepted by the Board of Review as being the
order given by Capt., Archer to accused in the company orderly
room on the morning of September 16, 1942, The same has been set
forth above,

Capt. Archer's testimony relative to facts and
circumstances surrounding the giving of the order heretofore has
been adequately summarized,

First Sergeant Lambert Trefois, Co, B, 392nd Port Bn,
Transportation Corps, testified he was in the orderly room of the
company on the morning of 16 Sept 1942 when Capt. Archer read the
64th Article of War to accused and "told him to go out and push
the roller', and accused after receiving the order "turned around
and walked out of the room" (R.22, 23). .

The testimony of Staff Sergeant Bradley has been set
forth above,

The evidence of the defense consisted of accused's sworn
testimony. A pertinent excerpt has been inserted above, and in
addition accused stated that Capt. Archer did not read him AW 64;
accused failed to ‘push the roller because he figured the order was
beyond company punishment; accused has been in the military
service for three years and eleven days; Capt. Archer's order
"to push the roller" was directed to accused and Private Abrams;
eccused willfully disobeyed this order from a superior officer;
"the roller was pushed to level roads"; accused "helped build those
rollers and the way he told me, they were built for company

unishment; he said to me they were built for company punishment!

R,30); accused would draw a distinction between orders to do a
job as an every day affair and one for company punishment; this
order was given as company punishment (R,31); accused has
received company punishment previously, but does not know about
AW 104 (R.32).

The burden was on the prosecution to prove beyond a
reasonable doubt every element of the offense. (M.C.M., sec.78,
Pg.62). The accused cannot be convicted of the offense of
disobeying the order of a superior officer if the order was
illegal. The validity of the order is the foundation of
prosecution's case (M.C.M., sec,1348, pgs.148, 149), and failing
on this issue the charge against accused must fail,

The function and asuthority of the Board of Review in
considering the instant question involving the validity of the
- order is set forth in an approved holding as follows:

110
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The Board of Review, in scrutinizing proof

and the bases of inferences does not weigh
evidence or usurp the functions of courts

and reviewing authorities in determining
controverted questions of fact., In its
capacity of an appellate body, it must,
however, in every case determine whether

-there is eviderze of record legally

gufficient to support the findings of guilty
(AW, O%g If any part of a finding of
gullty on an inference of fact, it is the

duty of the Board of Review to determine
whether there is in the evidence a reasonable
basis for the inference. (C.}.150828, Kobles;
C.M.150100, Bruch; C.M,150298, Tohnson;
C.M.151502, Gage; C.M,152797, Veins; C.M.154854,
Wilson; C.M.156009, Green; C.lM.206522, Young;
C.M,207591, Nash et al). The following has
been quoted, with approval, by the Eoard of
Review (C.M,197408, lMcCrimon; C.M,206522, Young;
C.M,207591, Nash et al):

'We rust look alone to the evidence as we find
.1t in the record, and applying to it the measure
of the lew, ascertain whether or not it fills
that measure., It will not do to sustein
convictions based upon suspicions or inadequate
testimony. It would be a dangerous precedent
to 4o so, and would render precarious the
protection which the law seeks to throw around
the lives and liberties of the citizens'
(Buntein v. State, 15 Tex. &ppeals, 490)".
(C.M.212505, Tipton). \

The problem presented revolves about the 0pp031ng claims of

Capt. Archer and the accused, which hagg §84 set forth in detail
above, If the determination of the isstB upoil a resolving of
confliet in testimony #m en entirely different situation would
exist than is actually presented by the record of trial., It was
the duty of the court to weigh and evaluate the evidence and such
action is no part of the duty of the Board of Revliew sitting in
appellate review, It is however, the duty and right of the Board
of Review to determine whether or not there is in the record,
evidence either proving directly or rorming a reasonable ba.,iu for
the inference that the order was a valid one,

An order, itself, is the best evidence of its nature and
purpose, and 1t may well be that it speaks with such unqualified
force and cogency that the testimony of the interested persons
possesses no juridical value. The Board of Review belleves that

- 18 -
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such is the situatlion in this case. The intrinsic nature of the
order procleaims that it was an order of punishment, end it is

the order, itself, which entirely negatives Capt. Archer's
testimony and renders it mere argumentative conclusions. The
accused was required to push the roller from 7:45 a.m., to

12 ncon, He was then allowed 15 minutes for dinner. From

12:15 p.m,, to 5:00 p,m,, he was to push the roller, when he wag
allowed 15 minutes for supper and then until 9:00 p,m,, he was

to walk full pack., The underscored parts of the order bespeak
punishment; they are not work detall requirements. The reduction
in time for meals is punitive, Soldiers who are detailed for
camp work are not penalized in that manner. The requirement to
"to walk full pack" for 1 hour 45 minutes in the evening after the
usual hours for policing duties are over, can have no possible
connection with a camp detail, Such requirement is highly
punitive,

Under this state of the evidence a finding that the
order was given as a matter of company or camp detail would be
clearly against the overwhelming weight of the evidence - so
overvhelming in fact that there is no evidence to support it. The
Board of Review is therefcre acting entirely within the scope of
its powers in concluding that the accused was given an order of
punishment and not of work detsil,

The order, being a punishment order, was given by
Capt. Archer either under the authority of AW 104 or it was an
arbitrary assumption of authority by him, Under such situation
the well known rule as to presumptions and inferences is applicable:

"The presumption against illegality, end its
equivalent expressions that there is no
presumption against legality, or in favor
of illegality, that there is a presumption
in favor of legality, that facts consistent
with legelity are presumed to exist, or
that where & situation is explsinable on the
bagis of legelity, it will be assumed that
such is the true explanation, present a rule
of administration that he who claims the
existence of illegality must prove it, ¥t
(22 Corpus Juris, sec.83, pg.l47).

"The courts will not impute & gullty construction
or inference to the facts when a construction
or inference compatible with innocence arises
therefrom with equal force and fairness. In
fact, it is elways the duty of a court to
resolve the circumstances of evidence upon a
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"theory of:innocence rather than upon
a theory of 1t where it 1 ib

to do so." (Wharton's Criminal
Evidence, Vol,I, sec,72, pg.37).
(Underscoring supplied).

Accused had missed reville formation (R.29) that
morning., This was a "minor offense" under AW 104. (M.C.M,,
sec.106, pg.104). Capt. Archer had reason, in spite of his
protestation otherwise, to inflict disciplinary punishment
upon accused, The type of punishment =~ "to push the rollerf =-
was such as is permissible under AW 104, It was in the nature
of extra fatigue duty and may be used as punishment under the
Article (SPJGA 220,69, Aug 19, 1942, Bul. JAG., Vol.I, No,3,
PE.165), The application of the foregoing rule as to
presumptions and inferences together with recognition of the
circumstances under which the order was given make it logical
and consistent with the facts of the case to conclude that
Capt. Archer gave the order as disciplinary punishment under
AW 104.

By virtue of AW 104, accused's company commander
was authorized for "minor offenses" to:

"impose disciplinary punishments upon
persons of his command without
intervention of a court-martial,
unless the accused demands trial by
court-martial, #x¢% (AW 104).

"The commanding officer, after
ascertaining to his satisfaction, by
such investigation as he deems
necessary, that an offense cognizable
by him under A.W, 104 has been
comnitted by a member of his command,
will notify such member of the nature
of such offense as clearly and
concisely as may be, and inform him
that he proposes to impose punishment
under AW, 104 as to such offense unless
trial by court-martial for the same is
demanded.“ (M.C.M., 1928’ par.107, pg.1°4).

FEHHHIEHN HHHIE AW
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Mexkx With reference to each offense as to
which no demand for trial by court-martial
is made, the commanding officer may proceed
to impose punishment, The accused will be
notified of the punishment imposed as soon
as practicable and at the same time will be
informed of his right to appeal, *¥¥x"
(MoC‘oMo, 1928’ par.107, pgolos)o

FHHHAHIKRHKR KK

"A person punished under authority of this
article who deems his punishment unjust or
disproporticnate to the offense may, through
proper channels, appeal to the next superior
authority, but may in the meantime be required
to undergo the punishment adjudged. (A.W.104)
An appeal not made within a reasonable time
may be rejected bythe 'next superior authority',
An appeal will be in writing through proper
channels (see 107 as to appeal by indorsement),
and will include a brief signed statement of
‘the reasons for regarding the punishment as
unjust or disproportionate, The immediate
comnanding officer of the accused will when
necessary include with the appeal a copy of
the record (see 109) in the case ***&f
(M,C.M,, 1928, par.108, pg.105).

Captain Archer wholly failed to notify accused that
disciplinary action under AW 104 was contemplated, before such

action was taken,

"to push the roller" for a specified period of time and also to
"walk full pack" for an additional period, The order was explicit

in this regard.

(135)

The evidence is clear that he ordered accused

Capt. Archer was also very careful, according to

"his testimony, to read AW 64 to accused, but remained silent as to
the requirements of AW 104, Further, after having imposed the
punishment on accused he failed to notify him of his right to appeal
to superior authority if he believed the punishment was unjust,

. Accused was wholly ignorant of his rights under AW 104 (R.32) as

his testimony clearly shows:

"Questions by defense:

Qe

A,
Q.

A.

While Captain Archer was talking to you, did he

offer you the choice of a court-martial rather
than accepting company punishment?

He did not, sir, he said I would not get it,

Did he say anything about what you might do if

you thought the punishment he was giving you

was unjust?
No, sir, he didn't."

236447
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"Questions by law member: ~
' Q. Do you know what to do in the case you think
punighment is unjust? What is the procedure
in case punishment is given to you that you
believe unfair or unjust?
A, Go ghead and do it and report it afterwards,
I believe, sir,® (R.32).

The requirements of AW 104 as expounded by the Manual
for Courts-Martial quoted above that the accused (a) be given the
opportunity to demand trial by court-martial before imposition of
punishment, and (b) be informed of his right to appeal to superior
authority if he believes the punishment imposed is unjust, are
mandatory, and the fallure of the officer imposing the punishment to
notify the accused of his rights nullifies the order of punishment
and renders it illegal. (JAG, 250.3 - Jan 6, 1926, Dig, Ops. JAG.
1912-40, sec.462 (5%, pg.370)s The order "to push the roller" was
therefore for this additional reason an illegal order and accused
was under no duty to obey the same; and the Board of Review is of
the opinion, on this further ground, that the record if legally
insufficient to sustain the finding of guilty.

7. In addition to the foregoing the record reveals a
situation, which in the opinion of the Board of Review, deserves
comment, The accused was subjected to confinement for a period of
four days on a bread and water diet in the "dungeon at Halogoland,
It appears that this incarceration was arranged and executed by
Major Low and Capt, Archer. The period of confinement evidently
was to be determined at the whim, caprice, or personal discretion of
¥ajor Low, Such punishment, for confinement of such nature nust be
so considered, is not authorized under AW 104, and is in fact
prohibited by the Articles of War, Even a courte-martial cannot
impose such a sentence after trial and a finding of guilty (AW 41;
¥.C.M., sec.102, pg.92). The only explanation offered for the
imprisonment is that accused was "incorrigible", that is,
"incorrigible" in the opinion of Capt. Archer, (Capt. Archer's
testimony is anything but frank; it is evasive and equivocal; it
creates the strong impression that he was endeavouring to shield
some one).

During the period of this confinement accused was
carried on the company morning report "for duty", although it is
admitted he was not for duty. No mention of the restraint was .
shown on the charge sheet until after the trial, when the Adjutant
inserted it as "pending investigation™, a conclusion contrary to
the evidence of record. The accused escaped from the confinement,
and no charges were preferred against him for such escape, although
the charges of the instant case were preferred two days after the
escape, The reason for such failure to mske mention of breaking
confinement is obvious, This confinement was illegal,

110
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In this connection it is interesting to note that the
accused testified:

"When I broke out it was one afternoon, I'd
say at about quarter to 2:00 =~ I believe
that was on a Saturday afterncon, I went to
Colonel Whitcomb and told him the story. He
told me that was the best thing I could have
done, to break out,. He told me that Captain
Archer had no authority to put a man on bread
and water unless with a signature of the
commanding general,****, After that Colonel
Whitcomb turned me over to Colonel Green, the
provost marshal, I stayed down there from
10:30 that morning until 12 o'clock, Then
Captain Archer called up and had us brought
back to the company", (R.29)

No attempt was made to contradict or explain this testimony. In his
review the staff judge advocate mekes the following comment:

"The accused testified that after his escape
from confinement he reported his escape to
Colonel Whitcomb and that this officer
encouraged the n his course of
conduct, If thgg EE%F%B, Colonel Whitcomb
is guilty of a serious indiscretion which
will have far reaching deleterious effect
upon the diseipline of the command of which
the accused was a member”,

Apparently with the means available to determine the truth about
this entire affair, the better practice would have been to have done
8o, so that criticism could be made where criticism was due., While
it may be that Colonel Whitcomb could have handled the situation in
a better mamner, it is indicated that he took proper steps to place
the accused where his discipline could be effected legally. So far
a8 this record is concerned, if censure is due it would seem to be
for the conduct of Major Low and Captain Archer,

8, In view of the errors pointed out above the question as to
whether the plea in bar should have been sustained is not here considered,
the Board of Review being of the opinion that it should reserve for
future consideration in a proper case the determination as to whether
illegel and unauthorized punishment may be pleaded in bar of trial,
Under  the British law such a plea will bar trial regardless of the
seriousness of the offense, (Manual of Military Law, 1929, sec,36,
chap, IV, pgx.40). The question does not appear to have been passed
upen in our practice since the enactment of AW 104, Prior to that
time our practice appears to have been contrary to the British
holdings, (Winthrop Military Law and Precedents (2d Ed. = reprint
1920) sec.41l, pg.274). Suffice it here to say that the imposition
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of illegal punishment in any case seriously offends American
sense of justice and cannot help but be deleterious to proper
discipline, :

9. For the reason stated above the Board of Review is of
the opinion that the record of trial in this case is legally
insufficient to support the findings and sentence,

=4 SN

- ‘12452:3:35336 Advocate
(3 /;%, tj/ﬁizil, Judge Advocate
/ ,
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CONFIDENTIA

15 JAM 194
1st Ind. RIS (59
WAR DEPARTMENT, Office of the Judge Advecate General, European Theater of

. Operations, APO 871, U.S. Army.
TO: Commanding General, European Theater of Operations, APO 887,

U.S. Army.

1. Herewith transmitted for your action under Article of War 503,
as amended by the act of August 20, 1937 (Pub. No.325, 75th Cong.), and as
further amended by act of August 1, 1942, (Pub. Law No,693, 77th Cong.) is
the record of trial in the case of Private Morris L. Bartlett (699LL76),
Company B, 392nd Port Battalion, Transportation Corps, together with the
foregoing opinion of the Board of Review.

2, I concur in the opinion of the Board of Review that the record
of trial in this case is legally insufficient to support the findings and
sentence. In my opinion the record clearly shows that the original order
to "push the roller® given by a non-commissioned officer, pursuant to in-
structions of the company commander, was for punishment, and the subsequent
order of the company commander, given after the refusal of accused to obey
the non-commissioned officer, was of the same character and given for the
same purpose, therefore, tainted with the same illegality, since admittedly
in neither case was there any attempt made to comply with AW 10L.

As to the illegality of the order on the ground that it was given
for the purpose of increasing the punishment, there is, of course, no
intention even to intimate that the mere fact that a commissioned officer
repeats an order to a soldier, which order the soldier had previously
refused to obey when given by a non-commissioned officer, is sufficient to
‘establish such purpose. Obviously such is not the case in the great
majority of instances. It is equally obvious that when such a purpose
does exist the officer concerned rarely will admit it and thereby admit
giving an illegal order. The purpose is determined by a sensible consid-
eration of a1l the facts and circumstances disclosed by the evidence.
~Important among these, the evasiveness, equivocation, and lack of frankness
of the officer often are indicative of his real purpose. Such, in my
opinion, is this case. :

The entire record reflects a rather deplorable example of maladmin-
stration of military discipline. I fully appreciate the need for a very
high standard of discipline and of the difficulties of maintaining such a
standard under existing conditions. I conceive it to be my duty to see to
it that court-martial reviews in this theater be of such character as to
furnish no interference with but to the contrary be helpful in the mainten~
ance of a rigid but proper discipline. Beyond this we cannot and should
not go. The rights of the individual, rights for which this war is being
waged, must be considered, must be preserved. Discipline itself demands
such action. That discipline is harsh is not the test. Often it must be,
but that it is administered fairly, justly, legally is our concern. It
should be the concern of every officer. This case does not meet that test.
Accordingly I recommend that the findings and sentence be vacated, and-
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that all rights, privileges and property of which accused has been
deprived by virtue of said sentence be restored.

3. Inclosed is a form of action designed to carry into effect

the recommendation hereinabove made should it meet your approval.
{TT0 110).

o M7 HLDRICK,
Brigadier General,
Judge Advocate General,
European Theater of Operations.

3 Incls:
Incl, 1 =~ Record of Trial
Incl, 2 - Opinion of Board of Review
Incl, 3 - Form of Action ’

(Findings and sentence vacated by order of the Theater Commander -
see letter Hq. ETO, 11 Mar 1943 (ref. AG 250.4 EJA))

-2-
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In the Office of The Judge Advocate General

for the

(141)

European Theater of Operations

APO 871
Board of Review,
ETO 121,
UNITED STATES
Ve
Private 1lst Class Framcis L, Shoupe (13009087)

Private 1lst Class John B, Ellis (13003928)
Private lst Class Joseph A.McDevitt (13007700)

Private John Saroka, Jr, (13007687)
Corporal Richard M. Thompson (14002335)
Staff Sergeant John T. Burke ( 6057726)
Staff Sergeant Harry B. Vanderlip (12003113)
Private Charles Farlow (13026845)
Privete Herman H, Hass (13026813)
. Private Joseph C. Loddo (13006155)
(all of Co "A" 2/1st Quartermaster Battalion)
Private st Class Cornelius Wilson ( 6132959)
Private 1lst Class Victor L, Barker ( 6985736)
Private John T, Gullett (14000856)
Private James A, Hinson (14030464)

(all of Co."B" 392nd Juartermester Battalion).
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24 0EC 1542

UNITED STATES ARLMY FORCES
IN ICELAND.

Trial by G.C.M, convened at Camp
Curtis, Iceland, 25 September 1942,
Sentence: Vanderlip and Farlow,
charges withdrawn before trial:
Burke, Hass, Loddo, Gullett, Hinson
Barker and Wilson, acquitted:
Shoupe, Ellis, licDevitt, Saroka

and Thompson, to be each reduced

to the grade of private, confined
at hard labor for six months and

to forfeiture of so much of their
pay each month for a like period

as 1s hereinafter set out.

:Prison Stockade,

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates.

1.

The record of trial in the case of the soldiers named above

has been examined in the Office of the Judge Advocate General for the
European Theater of Operations and there found legally insufficient to

support the findings and sentence.

The record has now been examined by

the Board of Review, which submits this, its opinion, to the Judge Advocate

General for the European Theater of Operations,

2.
CHARGE:

Specification:

The accused were tried upon the following Charge and Specification:
Violation of the 9/th Article of War,

In that Staff Sergeant John T, Burke, Company A,

2418t Quartermaster Battalion, Private First Class Francis
L., Shoupe, Company A, 24{1st Quartermaster Battalion and
Vanderlip, Harry B.,Sergeant, Ellis John B,, Private,

Farlow, Charles, Private.
Loddo, Joseph C, Private.

Hass, Herman H., Private,
McDevitt, Joseph A,, Private

Saroka, John, Jr,, Private, Thompson, Richard li., Private,

All the above, :?gl%ef 4o§ Company A, 241st Quartermaster Battalion,

- CANCINCAITIAL
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Wilson, Cornelius, Private First Class,
Barker, Victor L., Private. '
Gullett, John T., Private,
Hinson, James A,, Private.

A1l the above, members of Company B, 392nd Quartermaster Battalion,

acting jointly and in conjunction with each other and in pursuance of a common
cause and intent, did, at Reykjavik, Iceland, on or about April 27, 1942, while
acting as agent and custodian for the Government of the United States, feloniously
embezzle by fraudulently converting to their own use and benefit and to the use
and benefit of each of them, 31 parkas value $11.99 each, total value $371.69,

the property of the United States furnished and intended for the military service
thereof, intrusted to them and each of them by Colonel liatthew H. Jones, Base
Quartermaster, U.S, Army.

The trial judge advocate announced that by direction of Mejor General
Bonesteel, the appointing authority, the prosecution withdrew the charge
and speciflcation against Sergeant Harry B. Vanderlip and Private Charles
Farlow, and would not pursue the same further at the present trial (R.3).
Each of the others above named pleaded not guilty to said charge and
specification, Staff Sergeant John T. Burke, Private Herman H, Hass,
Private Joseph C. Loddo, Private First Class Cornelius Wilson, Private
Victor L, Barker, Private John T. Gullett and Private James 4. Hinson,
were each acquitted of the charge and specification, Private First Class
Francis L. Shoupe,.Private First Class John B, Ellis, Private First Class
Joseph 4, licDevitt, Private John Saroka, Jr., and Corporal Richard li,.
Thorpson were found, of the specification and of the charge, guilty except
the words "acting jointly and in conjunction with each other and in
pursuance of a common cause and intent" and "while acting as agent and
custodian for the government of the United States, feloniously embezzle by
fraudulently converting to their own use and benefit and to the use and
benefit of each of them, 31 parkas" and "each, total value $371.69" and
"intrusted to them and each of them by,Colonel llatthew H., Jones, Base
Quartermaster, U, S, Army," substituting therefore, respectively, the
words "knowingly and willfully apply to his own use and benefit" and

"one parka', of the excepted words not guilty, of the substituted words
guilty, Of the charge: Guilty., ZEach were sentenced as follows:

Private First Class Francis L, Shoupe, to be reduced
‘to the grade of private, confined at hard labor for
six months and to forfeit : 316 00 per month for a like
period:

Private First Class Jonn B, Ellis, to be reduced to the
grade of private, confined at hard labor for six months
and to forfeit $29.00 per month for a like period:

Private First Class Joseph A, NcDevitt, to be reduced

to the grade of private, confined at hard labor for six
months and to forfeit $33.00 per month for a like period:
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Private John Seroka, Jr., to be confined at hard labor for six
months and to forfeit $17,00 per month for a like period:

Corporal Richard li. Thompson, to be reduced to the grade of private,
confined at hard labor for six months and to forfeit $16,00 per
month for a like perilod.

The reviewing authority approved the sentences and designated the U.S. Army
Forces Prison Stockade as the place of confinement for each,

The result of the trial was promulgated in General Court-Martial Orders No.91,
Headquarters, U, S. Army Forces, APO 860, c/o Postmaster, New York, N.Y,, dated
6 November 1942,

3. The record fails to show that any investigation of ‘the acts charged was
at any time made. No statements of any persons purporting to have any knowledge
of the facts alleged in the charge or any part thereof are found with the record
of trial., The only attached papers are the report of the record of trial, of the
officer sppointed to investigate the charges herein, which discloses no testimony
given by eny witness, no witnesses required by the accused and that none of the
accused made any statements but notwithstending, he recommended that each be tried
by a general court, which recommendation was also made by the Staff Judge Advocate,
Although not shown by legal evidence herein, it rather veguely appears that some
parkas with other merchandize were stolen during the unloading of a ship in the
harbor of Reykjavik, Iceland, by soldiers detailed for that purpose by Colonel
Matthew H. Jones, Base Quartermaster, U, S, Army, of which details accused may
have been members although not so shown end who some time later were each found to
be in possession of g parka. The record consists very largely of the testimony of
First Lieutenant Benjamin F. Allen, 812th Military Company, Assistant Provost
Marshall, Camp Haggi, Iceland, read from admittedly (R.29) incomplete notes of
unknown origin of an apparent investigation by Lieutenant Colonel Jesse P, Green,
Provost Marshall, Headquarters, U, S, Army Forces, of alleged thefts and which
notes were not offered nor admitted in evidence, Lieut, Allen was not the
investigating officer under AW 70, .

The evidence as to each of the accused found guilty is substantially
as follows: :

John B, Ellis: Before questioning Ellis, Lieut., Allen stated that he "warned
him of his rights under the 24th Article of War, warned him against
perjury, and swore him" (R.,20). Ellis, sworn as a witness, said, he
had made a statement orally to Lieut. Allen; that Lieut., Allen
mentioned "perjury or something in regard to my being allowed to be
quiet, but he also stated that in the event that I could give him
enough information that he desired, that General Bonesteel gave him
permission to send anyone back to the States who gave him enough
information, In other words in another case - he remarks ~ of a
court-martial, when he was in a training corps in a southern post, he
said that over a few packs of cigabtettes how a certain party had got a
considerable amount of time in years and said as far as he lknew right there,
there probably wouldn't even be a trial. He said '"Just tell me
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what the story 1s and thats all there will be to 1it!."

(R.23)., Ellis never made an unsolicited statement (R.26).
Lieut, Allen stated that the supply records (R.47, 106)

showed Ellis had not been issued a parka but from other
aourceg the Lieutenant found Ellis had one and on the
Lieutenant's order (R,47) Ellis turned it over to him, The
Lieutenant identified a parka (Exhibit B) by the name he had
written in the sleeve as the one taken by him from Ellis (R.45).

Francis L. Shoupe: Lieut, Allen identified & parka (Exhibit D) by the

name he had written in the sleeve, as -a parka taken from
Shoupe (R.57). On page 58 of the record the objection by
Defense Counsel to the admission of the statement made by
Shoupe to Lieut. Allen because made with belief that there
would be a reward for making such statement, was sustained by
the Law Member of the Court but he later overruled an objection
by the defense coungel to a similar question (Re61). Lieutenant
Allen testified:
Q. = "Lieutenant Allen, will you state to the court

what statements Private Shoupe made to you? I

refer to page 125"? (Apparently refers to page

of notes).

A, - He stated: "I went down to the docks on or about

the middle of April. Ellis told me about .a box of
- parkas" --= (R,61), (Witness stopped on objection

to reference to any of co-accusegg

Qe = "Where did he get this parka, Lieutenant Allen?"

A, - "Down on the docks',

Q. - "Where was the parka?"

A, - "It was, he stated, it was in the box,"

Q. = "And where was this box?!

A, = "Well, they loaded it on the trucks down on the

docks, sir, That's his statement." (R.63).
Q. = "The box was taken from the docks and loaded onto
a truck?®®

A, - "According to thig ststement, yes."(Underscoring supplied)

Qe = "And what was done with this box of parkas?"

A, - "The box was taken off the truck and put in Private
Shoupe's hut, and he stated the parkas were divided."

Qe = "And what was done with the parkas?"

L, - "The parkas, he stated, were given to Ellis, Sarocka,

MeDevitth --- (ObJection made and sustained to mention

of names of other accused).

Q. = "Did Private Shoupe know that these parkas were
government property?"

A, = "lell, he stated:s "I don't know anything about other
government property that was reported stolen because
I was working in the supply room at the time the
parkas were stolen." (R,64), '

Q. - "Lieutenant Allen, were there any other lidentification

marks in these parkas other than the marks you stated
you put in them?"
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A, - "I don't believe there was,"

Q. = "Lieutenant Allen, you made testimony regarding
statements made by Private Shoupe to you. At that
time you were very indefinite as to whether or not
any statements regarding leniency were made to
Private Shoupe, I wish you would think that over
and in the light of your former testimony state
whether or not any statement was made to Private
Shoupe which would hold out hope of leniency in
his case?"

A, - "Well, I believe I did state to him that Colonel Green
told me to tell him that if he would tell the whole
story concerning the watches and parkas and all
stuff that was stolen, then he would see to it that
higher authorities knew asbout it, he would bring it
to their attention." (R.109).

Joseph A, McDevitt: Lieut. Allen identified a parka (Exhibit C) by the
name he had written in the sleeve, as a parka he had teken from McDevitt
(R.49), and that on checking the supply records, he found that no parka had
been issued to NcDevitt, He told kcDevitt to bring his parka to him,

Q. = "Vhat did you state to Private lcDevitt when he

' turned this in to you?"

A, = "Well, he turned it in to me and made the statement
to me that--- first I had him called in and
explained his rightsfe--

Qe - "Will you explain to the court what you mean that you
stated to Private McDevitt that you explained his
rights to him,"

A, = "I told Private McDevitt under the 24th Article of War
he was not compelled to answer any questions which
tended to incriminate or degrade him; I warned him of
perjury, explained perjury to him, and told him if he
told the whole truth that Colonel Green would bring
it to the attention of the proper authorities," (R.50) .

Qe = "Did you meke any statements to Private McDevitt other
than those I have asked you prior to questioning him?" .

A, = "Well, I don't know what I might have said to him at
that time," (R.96).

John Saroka, Jr: Lieut, Allen identified a parka (Exhibit F) by the name
he had put in the sleeve as a parka brought in to him by Saroka (R.67).
Lieutenant O'Callaghan, 241st Quartermaster Battalion gave evidence that the
supply records do not show that a parka was issued to Saroka (R,41),
Q. = "Prior to questioning Private Sarcka, what statements
did you (Lieutenant Allen) make to him?"
A, - "I explained his rights under the 24th Article of War,
explained perjury and warned him against perjury." (R.67).
Q. - "What statements did Private Sarocka make to you?®

235448, 5. ’
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A, - "He stated: I got the parka that I had from the docks
when the Barinqueen was in, I got it out of a box that
was sitting on the east end of the Main Quay. The box
was broken open before I got my parka, I don't know
who.broke it open though, The box of parkas was just
sitting there so I took one, I know that they were
government property, I saw Ellis and%---,

Q. - "How did it happen that you asked Private Sarcka to

’ turn in the parka to you?®

A, - "Well, upon mentioning that he had tte parka, then I told
him to turn it in,” (R.68).

Richard M., Thompson: Lieut, Allen identified a parka (Exhibit E) by the name
he had put in the sleeve as a parka taken from Thompson (R.64)., The company
supply records (R.41) show no issue of a parka to Thompson, Lieut, Allen
questioned Thompson when he took the parka from him:

Q. - "What did you state to him prior to the questioning?

I refer you to page 162",

A, - "I explained his rights under the 24th Article of War,
explained perjury, and warned him against perjury."
"Did you make any promises to him?"

"I did not,"
"Did you make any statements to him?"
"Well, I don't remember,” ’
"Was there any question in your mind that the
statements which he made were voluntary?®
"Yes, I think they were voluntary."
"Did you give Private Thompson any hope of benefit
or feeling that he would be exempt from trial by
court-martial?"
A, = "I don't believe I did." (R.65).
Qe = "What statements did Private Thompson make to you?"
- (Objection of defense counsel to the admission of such
statements as not voluntarily made, was overruled.)
A, -~ "He stated: I haven't had a parka issued to me, The
- parka I have I got from the Borimueen, the second
trip it made over here., A merchant marine gave it
to me, He had three of them on the boat and there
was gbout four or five of us around there, and he
gave the parkas to us., JAid not know that they
were government property at that time, Sergeant
Vanderlip got one of the parkas, Mkl .
Q. = "Did he make any other statements to you
Lieutenant Allen?"
A, - "Yes, he stateds I did not get a parka at Langholt
Dump, I know nothing about this." (R,66).

O
.
I I B B |

o
o e
11

The objections by the defense counsel to the admission of the
testimony of Lieut, Allen of the purported statements of the various
accused were frequent and timely and the trial judge advocate stated in open
courts "The prosecution is quite frank to admit that the only evidence I havs
and can offer in this case are the statements made by these men to Lieutenant
Allen" (R,51), When the law member sustained the objections of defense
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counsel to the admigsion of such teetimoxv the trial judge advocate asked

the court for assistance and requested a week's adjournment (R,56) after

which the law member overruled new objections to the admission of such ..
testimony and it was admitted, When asked why he explained the meaning of -
perjury when he examined accused, Lieut. Allen said he explained it to

every man brought before hin to make a atatement (R.lOl).

Q. - "Can a man rjnre himself when he 14 not under oath?®
A, = "Mell, I don't belleve you could call it perjury.

Q. - *Were these men under oath?"

A, - "They wers,"

Q. = "A1l of them?"

A, ;_"Ies.

Q. - "Who awore them in?"

A, - 7T did."

Qs = "On what e.uthority?"

A, - "I was appointed investigating officer 'by Colonel Green.
Qe = "When?"

A, = "I don't recall the date",

Qe = "What sort of an order did Colonel Green givo you =

.was it oral or written?®
A, - "I believe it was oral,” (R, 102) ‘
Q. = "Did he appéint you an investigating officer or did he
.. tell you to investigate the case of the thefts at the
docks?"

A, = "He appointed me an’ inveetige.ting officer of that case;
a8 I was on detached service with the Golonel, he had
the authority to appoint me,"

Q. - "In what capacity did he have authority to appoint an

~ investigating officer?" :

A, - "I don't know other than he was ny commanding officer

. at that time," ,

Q. = "Do the men sign these atatementu?“

A, - "Well, I don't see the men's signature on these
statements.* (R.102).

Q. - "Did I understand you to say there was a shake-
down inspection?"

A, - "There was,"

Qe = "At the time of this inspection were any pe.rkas found?®

A, = I don't know whether there was any found or not." (R.107),

Q. - "Were any parkas picked up?"

' = "] remember that other parkas were turned in the
orderly room and then later sent back out, I don't
know the circumstances of that," (R.107).

Q. - "Lieutenant Allen, at the beginning of the trie.l you.
made the statement which appears on the record, ' -
that you made a promise to all of thése men that 12
they told the truth, Colonel Green would take it to
the higher emthorities' is that correct?®

A« "I believe I told him that Colonel Green would see
to it that higher authorities would know about 1it.
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Qe - "Did you tell that to all of the accused prior to

making a statement?® '

A, - "I believe I did."

Q. - "To every one of them?"

A, - "I believe so." (R.108),

Qe = "Lieutenant Allen, did you not read excerpts from that
book which stated that certain men beinsg d from
that investigaticn should be awakened e hour?"

A, - "I believe I did."(R.105), "

At the end of the trial the law member ruled: "It is the ruling of the law
nember that the testimony of Lieut. Allen as to the statements made to him
hy the various accused are inadmissible" (R,117, 119),

Prosecution's witness First Lieutenant William H, Glanz explained
the procedure of unloading ships, stating, "Every soldier is an agent of the
government" (R,16) "and have custody and control over the goods on the ships
while unloading" (R.13). Lieutenant-Colonel Jesse P, Green denied that
investigating officers like Lieut. Allen-are privileged to make any promises
of leniency (R.111) and Sergeant Raymond N. Stofer, a clerk in the Base
Quartermaster property office placed the’value of an Alpaca lined parka at
$11.99 (R.110). :

4e The five of the accused were convicted of having knowingly and
willfully applied to their own use and benefit one parka, value $11,99,
property of the United States, furnished and intended for the military use
thereof, as a lesser included offense to that charged.

The original charge was embezzlement which is the fraudulent
appropriation of property by a person to whom it has been intrusted or into
whose ?ands it has lawfully come (Moore v. U.S., 160 U.S. 268; 1928 M.C.M,
pg.173).

lisapplication is an appropriation not of the ownership of the
property but of its use for the personal benefit of the offender (Winthrop,
1920 Reprint, pg.708).

Article of War 70, among other things requires that "no charge
will be referred to e General Court-llartial for trial until after a
thorough and impartial investigation thereof shall have heen made", The
pepers accompanying the record herein show the proper reference of the
charge for investigation on 15 July 1942 to lajor Joseph McNemee, Ordnance
Department together with his report of 4 August 1942, stating: "there wes
no testimony given by any witness," "no witnesses were required by the
accused" and the accused "stated that they did not desire to meke any
statements,” This was followed by the recommendation of Najor licNamee
"that each be tried by a general court". Dated 21 August 1942 is a
"Summary of evidence and action of Staff Judge Advocate pursuant to AW 70
and par, 35 G, Manual for Courts-Martial" signed by the Staff Judge
Advocate and attached to the record of trial, After listing the names of
accused 1t consists only of a paragraph statings

) - 121
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"The indicated evidence shows that all of the accused acted

Jointly by aiding and abetting each other and that each of
the accused removed from a case or box 31 parkas or were
found to be in possession of one or more of sald parkas;
that each of the accused converted to their own use and
benefit one or more of the parkas; that each of the accused
were acting as agents and custodians for the parkas for the
purpose of removal of saild parkas, a part of the cargo of a
ship, from one point to another in the course of their duty
and employment";

and a paragraph stating the charge and specification to be eppropriate and the
indicated evidence sufficient to support a finding of guilty of each of accused
and recommending that the charges be referred to a general court-martial for tria

There is in this record however, no evidence of any actual investigation;
no witnesses were questioned; none were called; no statements of anyone at any
time were taken by the investigating officer., Although he states in his report
that he has "investigated the enclosed charges", his further statement that
there was no testimony given by any witness, no witnesses were required by the
accused and accused made no statements, together with the entire absence from
the record and attached papers of anything to indicate upon what facts or
circumstances the charges originated or were based, negatives any presumption
even of compliance with AW 70,

"The provisions of AW 70 with reference to investigating
charges are mandatory end there must be a substantial
compliance therewith before charges can be legally referred
for trial, A court-martial is without jurisdiction to try
an accused upon charges referred to it for trial without
having been first investigated in substantial compliance
with the provisions of AW 70 and, in such a case, the court-
martial proceedings ars vold ab initio",

(C.M,161728, Dig.Op., JAG.1912-1940, pg.292).

This record fails to show any substantial compliance with the
requirements of AW 70 and the Board of Review is therefore of the opinion that
there was no legal reference of the charge for trial, no jurisdiction obtained
for trial and that the court-martial proceedings herein are void ab initio,

5e Assuminé however, that the reference of this charge for trial was
properly made, it would still remain necessary to prove that (&) that the
accused applied to their own use the parkas in question; (b) that these parkas
were the property of the United States and that they were furnished or intended
for use in the military.-service thereof as alleged; (c) the value of the parkas
in question and (d) the facts and circumstances indicating that the acts of the
accused were willfully, knowingly and (wrongfully) done.

The evidence consisted principally of the reading by an
assistant provost marshall of notes whose author and origin were not
disclosed and which were not offered nor admitted in the trial as an
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exhibit. The readings purported to be statements, admittedly incomplete
and secured by the holding out of the hope of reward, admitted over the
timely and repeated objections of defense counsel and ruled as inadmissible

§X9§he law member when the taking of testimony had been completed (R,117,
*

A confession of guilt by accused is admissible against him when,
and only when, it was freely and voluntarily made without having been
induced by the expectation of any promised benefit or by the fear of any
threatened injury, or by the exertion of any improper influence (22 C.J.S.
1/25), Nor can an accused be convicted le ally upon his unsupported
confession, (1928 M.C.M, par.ll4, pg..llL.?

A confession must be voluntary and the onus to show that it was.
such is upon the prosecution in offering it (Winthrops Military Law &
Precedents, Reprint, pg.328). i

Considering all the testimony however, it is not shown anywhers
that the parkas in question were the property of the United States,
furnished and intended for use in the military service thereof; it is not
shown that any parkas are missing from the property of the United States,
It may be admitted that the accused had parkas which were likely used by
them, but it is not anywhere shown that their possession and use of the
parkas (Exhibits) was wrongful.

Failure to show that the'prbperty belonged to the government as
allege? is fatal, (CM.192952, Scales; CM 207591, Nash et al; CM 208895,
Zerkel). .

} Sergeant Raymond B. Stofer placed the value of an Alpaca lined
parka at $11,99 each, There is no testimony that the parkas in question,
exhibits or otherwise, were alpaca lined; in fact no attempt was made to
describe them in any manner,

When the testimony of Lieut, Allen is removed, as it properly
wag, from consideration of the court, nothing remains but the testimony
that accused were not shown by the supply records, admittedly incomplete
and in terrible condition, to have been issued a parka. :

"Upon every criminal trial - military as well as
civil - the burden is on the prosecution. to
establish guilt, not on the accused to establish
his innocence. In the establishing of guilt,
there are to be demonstrated three principal
facts, viz: That the sct charged as an offense
was really committed; that the accused committed
it; that he committed it with the requisite
criminal intent." (Winthrops Military Law and
Precedents, Reprint, pg.314; 1928 ¥.C.M, pg.62,
par.78.)

121
236448

- 10 -

CAMeineay,


http:prosecution.to

CUNFIEN AL

(151)

"When evidence is of sufficient probative force,

a crime may be established by circumstantial
evidence, provided that there is positive proof

of the facts from which the inference of guilt is
to be drawn and that that inference is the only

one which can reasonably be drawn from those facts."
(People v, Raziziez, 99 N.E, 557; CM 216004,

Roberts, Miller),

The record shows "the proceedings where the president consulted
with the counsels for the accused and the trial judge advocate are
withdrawn, The president stated in his remarks therein that it had .
nothing to do with the substance of the testimony, The subject of the
discussion was liscarriage of Justice" (R,120), ' '

"Justice according to law, demands more than that
accused be guilty - it demands that they be proved

guilty." (CM 207591, Nash, lMorris).

"le must look alone to the evidence as we find it in
the record, and applying to it the measure of the
law, ascertain whether or not it fills that measure,
It will not do to sustain convictions based upon
suspicions or inadequate testimony. It would be
& dengerous precedent to do so, and would render
precarious the protection which the law seeks to
throw around the lives and liberties of the citizens,"
(Buntain v State, 15 Tex. Appeals, 590) (Cf: CM 212505,

~ Tipton.)

‘"The Board of Review in scrutinizing proof and the
bagis of inférence does not weigh evidence or usurp
the findings of courts and reviewing authorities in
determining controverted questions of fact, In its
capacity of an appellate body, it must however, in
every case determine whether there 1s evidence of
record legally sufficient to support the findings of
gullty on which the sentence is based, If any part
of a finding of guilty rests on an inference of fact,
it is the duty of the Board of Review to determine
whether there is in the evidence a reasonable basis
for that inference." (CM 212505, Tiptoen).

These minimum requirements are not even approached herein and the

Board of Review is therefore of the opinion that the evidence of record in
this case is not legally sufficient to support the findings of guilty on

which the sentences are based, é
Judge Advocate

Judge Advocate

Judge Advocate
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1st Ind,

WAR DEPARTMENT, Office of Judge Advocate General, European Theater
of Operations, APO 871, U. S. Army.

TO0: Commanding General, European Theater of Onerations, U. Sy Army,
APO 887.

, 1. Herewith transmitted for your action under Article of Var 5(%, .
as amended by the_act of August 20, 1937 (Pub. No.325, 75th Cong.), and as
further amended by act of August 1, 1942 (Pub, No.693, 77th Cong.), is the
record of trial in the case of:

Private lst Class Francis L. Shoupe, (13009087) , Co."A", 2/1st Q.M. Bn.

Private 1st Class John B, Ellis, (13003928) s Co,MA", 2/1st Q.M. Bn.
Private 1st Class Joseph A. McDevitt,(13007700) , Co."A", 241st Q.M. Bn.
Private John Saroka, Jr., (13007687) , CoMaM, 2/1st Q.M. Bn,.

Corporal Richard M. Thompson, (14002335) , Co."A", 241st Q.M. Bn.

together with the foregoing opinion of the Board of Review,

2. I concur in the opinion of the Board of Review and, for the
reasons stated therein, recomrend that the findings and sentences be vacated,
and that all rights, privileges and property of which each of the accused
has been deprived by virtue of said sentences be restored,

3. Inclosed herewith is a form of action designed to carry into
effect the above recommendation should it meet with your approval. .

(ETO 121), , |
/ »
ag%é%i%;2¢¢// N
L. H. HEDRICK, . ‘
Brigadier General,
Judge Advocate General,
European Theater of Operations.
3 Incls:
Incl, 1 - Record of Trial ' ‘ .

Incl, 2 - Opinion of Board of Review
Incl, 3 - Form of Action »

(Findings and sentence vacated by ordér of the Theater Commander -
see letter Hq. ETO, 10 Feb 1943 (ref. AG 250.4 EJA))

0o
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In the Office of The Judge Advocate General

for the ' (153
European Theater of Operations
APO 871
Board of Review, 1.9'DEC|94Z

ETO 128,

UNITED STATES UNITED STATES ARMY FORCES IN ICELAND

)
Ve ) Trial by G.C.M, convened at APO 1266
) c/o Postmaster, New York, N.Y., :
Tech, 5th Grade DONAID J, RINDFLEISCH ) 4 Sept 1942. CHL six months and
(6872518), Company "D", 5th Engineers, ) forfeiture $36,50 per month for six
' : ) months, Confinement at such place in
) the Eastern Defense Command as the
) Commanding General thereof may direct,

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and -IDE, Judge Advocates.

1. The record of trial in the case of Tech. 5th Grade Donald J,
Rindfleisch has been examined in the Office of the Judge Advocate General
for the Buropean Theater of Operations and there found legally insufficlent
to support the findings and sentence. The record has now been examined by
the Board of Review which submits this, its opinion, to the Judge Advocate
General for the European Theater of Operations,

2, The accused was tried upon the following Charges and
Specifications: :

CHARGE I: Violation of the 96th Article of War,

Specification: 1, In that Technician 5th Grade Donald
J. Rindfleisch, Company "D", 5th Engineers, was’
at the British Y...C.A., Akureyri, Iceland on or
about 2030 hours, July 26, 1942, drunk and
disorderly in uniform under such circumstances as
to bring discredit upon the military service,

CHARGE II: Violation of the 90th Article of War,

Specification: 1, (Found not guilty),

12t
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CHARGE III: Violation of the 94th Article of War,

Specification: 1, In that Technician 5th Grade Donald
J. Rindfleisch, Company "D", 5th Engineers, did
at South Camp, Akureyri, Iceland, on or about - -
2200 hours, July 26, 1942, willfully and without
proper authority apply to his own use U.S, Army
truck, Bedford model, No, 4445385, of the value
of about $1500,00, property of the United States,
furnished and intended for the use thereof,

He pleaded gullty to Charge I and its Specification and later changed

his plea to that of not guilty. He was found guilty of the Specification,
except the words "British Y.M.C.A. 2030 hours" and "disorderly in uniform
under such circumstances as to bring discredit upon the Military service" -
of the excepted words "not guilty" - and "guilty" of the Charge. He
pleaded not guilty to Charges II and III and the respective Specifications
thereunder and was found "Not Guilty" of Charge II and the Specification
thereunder and "Guilty" of Charge III and its Specification, He was
sentenced to six months confinement at hard labor and forfeiture of

$48.00 per month for a like period,

The Reviewlng Authority approved the sentence but remitted all
forfeiture of pay adjudged in excess of $36,50 per month for six months;
confinement was directed at such place in the Eastern Defense Area as the
Commanding General thereof may direct, The result of the trial was
promulgated in General Court-lartial Order No, 81, Headquarters, U, S.,
Army Forces, APO 860, c/o Postmaster, New York, N.Y., dated September 29,
1942. :

. 3+ The Board of Review will confine its discussion to the
evidence only offered to prove Charges I and III and the Specifications
thereunder and the law applicable to each, Referring to Charge I,
Specificationl, and eliminating the excepted words of which he was found
not guilty, we find that accused was found guilty only of - "was at the
Akureyri, Iceland, on or about July 26, 1942 - drunk", The evidence
offered to prove this Charge and Specification, in pertinent part shows:
That on 26 July 1942 accused was a T/5 on duty with Company "D", 5th
Engineers, stationed at or near Akureyri, Iceland; that on that evening
a dance was being held in the British Y.M.C.A, in Akureyri (R,7) at which
only soldiers accompanying girls were admitted, Accused and a Private
Smith, having no girls, gained entrance to the dance by means of a rear
window (R.31)., Lt. S. Bunker, Royal Engineers, testified that he attended
the dance as duty officer and upon learning that accused and Private Smith
had gained admission in an improper manner asked them to leave, which
they refused to do; that accused was presment when the "other man was very
abusive to me and the British Army in general'; that accused was not
himself actually abusive but was "egging the other men on" (R.5); that
he, the witness,- then ordered his Corporals to eject the two Americans
(R.6) and that one of them put his arms around accused and carried him
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out bodily (R.23). Private Smith walked out, escorted by two Englishmen,
Outside Private Smith became abusive towards Lt Bunker (R.24) and
demanded that he come outside and fight (R.6). Accused said to Private
Smith, "He really means it., Lets go". When asked whether or not accused
was drunk, Lt, Bunker replied "I don't think so",

Corporal G. Harris, Royal Engineers, who testified substantially
the same as did Lt. Bunker, was silent upon the matter of accused's alleged
drunkenness (R,7, 8).

Corporal John M, Perks, Company "D", 5th Engineers, - & witness -
for the prosecution when questioned regarding accused's sobriety testified
as follows:-

Q. Did you see accused on that night?

A, Yes sir, He was brought into the guard room sir.

Q. At that time was accused drunk?

A, I don't know sir.,

Q. You mean to tell me you can't tell when a man is drunk?

A, T could tell when a man had been drinking. It all
depends on what you call drunk,

Q. Will you tell the court whether or not the accused had
been drinking?

A, He had been drinking. (R.12).

Examination by the Court:

Q. Corporal was the accused driving the truck?
4, I could not say. I don't think so, because Private

Hicks said--- ‘ _

Pregident: The witness will 1imit himself to official

reports or matters that he knows about the circumstances.

President: I am going to read a sentence from the Court-

Martial Manual after which I want to ask the witness a

question,

"Any intoxicant which is sufficlent sensibly to impair
the rational and full exercise of the mental and
physical faculties, is drunkeness within the meaning
of the article."

Q. You understand?

A, Yes sir,

Q. Was the accused drunk?

A, Well, sir, I would say he was not drunk when I seen him,

Q. Would you say that he had full exercise of his mental and
physical faculties at the time you saw him about midnight
or after midnight?

A. Yes.sir, (ROIB .
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Private Harold J. Hicks a witness for the prosecution testified:

Q.
A,
Q.
A,
Captain Thomas J.

Q.
A,

Private 1lst Class

Q.

A,

Q.
A,

Did you talk to the accused on that night?

No sir,

Was there anything in the actions of the accused that
would indicaté that he was drunk?

No sir. (R.14; 15).

Bowen a witness for the prosecution testified as féllows:

Was the accused intoxicated on that night?
I do not know, I did not see him (R,16).

Jackson V, Leighty a witness for the pfosecution testified:

Private Leighty, at any time in this argument with
the British Officer, did the accused shake his fists
at the British Officer? lake his coat off and fiing
it on the ground, or threaten to fight the British
Officer? .

No sir. - When he came out of the Y.,M,C.A. he had a
blouse on and fully buttoned. :

Did the accused appear to be drunk?

No sir. (R.20),

Sergeant Vincent J, Serbun, another witness for the prosecution, testified:

Qe

A,
Q.

A,
Q.

A,
Q.

A,

Was the accused drunk?

I would not say so sir,

Then when Rindfleisch got up from this bench, did
he get up in a threatening manner or do you believe
he was preparing to leave the hall?

He just slowly arose from his seat in the usual manner,
Did Rindfleisch offer resistance to this bodily
removal from the Y.M.C.A,?

No sir, _
Would you say the accused was dressed as neatly as
he is now? :
I would say he was dressed better sir. (P.24).

and upon cross-exsmination he testified as follows:

Q.
A,
Q.
AL
Q.
A,

Was the accused drunk?

I would not say he was drunk sir,

Was he under the influence of alcohol?

I would say he knew what he was doing,.

Do you think he was in possession of all his faculties?
Yes sir. (R.25),

- 128



CONFIDENTIAL

(15:1)

'Upon examination by the Court the following questions were put to the:
witness and the following answers given:

President: I want to read a sentence from the Court-
Martial Manual and then ask you some questions. You
understand the meaning of the word "intoxicant"?

A. Yes sir.

President: Any intoxicant which is sufficient sensibly

to impair the rational and full exercise of the mental

end physical facultlies is drunkensss ,

Q. Do you understand the definition of drunkeness:, Sergeant?

A, Yes sir,

Q. You feel that all his actions were clearly thought
out or were his actions in a manner that was improper
because of "feeling too good"?

A, No sir, he wasn't, (R.25, 26).

The accused, after having had his rights explained to him, took
the stand under oath in his own behalf, and as regards his condition on the
occasion in question testified:

Q. TYou claimed you had a young lady with you?

A, Yes sir.
Q. Were you drunk?
A, No sir,

Qe Were you drinking?
A, Yes sir. (R.28).

: Le AW 96 - for violation of which accused was found gullty under
Charge I, reads as follows:-

"Though not mentioned in these articles, all disorders

and neglects to the prejudice of good order and -
military discipline, all conduct of a nature to bring
discredit upon the military service, and all crimes

or offenses not capital, of which persons subject to
military law may be guilty, shall be taken cognizance

of by a general or special or summary court-martial,
according to the nature and degree of the offense, and
punished at the discretion of such court," (M.C M.pg.224).

By exception the accused was found not guilty of being disorderly
in uniform in a public place as charged in Charge I and the 8pecification
thereunder, but guilty of being drunk at Akureyri. Without going into the
question of whether or not this finding constitutes an offence cognizable
under the Articles of War the Board of Review is of the opinion that there
is not even a modicum of evidence to support it and that the record is
insufficient to support the findings under Charge I, Specification 1,

5. The testimony relied upon to prove Charge III and the .
Specification thereunder is as follows:
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Steff Sergt. Robert D. Trainer was on Military Police duty
on the night of 26 July 1942. He saw the accused with a truck "and I
told him to take the truck and go back to camp®, Accused left and
later came back to the dance and witness again told him to take the
truck and go back to camp, Later he saw them driving areund the town
in the truck (R.9). Witness saw accused in the Government vehicle three
times that night, He could not say whether accused was driving the truck
or sitting behind the wheel (R,10)., The third time he saw accused in the
truck was near the theatre in Akureyri but did not know on which side of
the truck accused was sitting (R.10-11).

Private John M, Perks testified that he was a member of
accused's organization and was Corporal of the guard on the night in
question, He directed the sentry to stop and arrest accused and Private
Smith when they came back with the truck., He did not know how accused
came into possession of the government vehicle (R.,12). He did not ask
him if he had a trip ticket. The accused was not a regularly assigned
truck driver in this organization and the witness had never seen him
drive a truck (R.13).

Private Harold Hicks, who was sentry on duty at the Main gate
on the night the alleged offenses took place, testified: That accused and
Private Smith came up the road at about 9:30 or 10 o'clock that evening
and then disappeared, That at about 10:30 p.m., they came around the
corner In the truck and witness called to them to halt but that they kept
on going (R.14). That accused was not driving the truck at that time (R.15).

Captain Thomas J, Bowen testified that he was the commanding
officer of accused's company; that on the night in question the vehicle
did not have a proper trip ticket and that he did not know whether or not
accused was a passenger in the truck. He identified the vehicle by an
Issue and Receipt voucher (Re17) and fixed the value at $750 at the tim
it was taken over from the British on about July 10, 1942 (R.19). .

The accused took the stand in his own behalf, was sworn and
testified as follows:

Early in the day he and Private Smith had purchased movie
tickets. They went straight to the movies following their trouble at
the dance, After 5 or 10 minutes in the movies they left and returned to
camp, They were there only a few minutes and saw the truck. That
Private Smith got behind the wheel (R.27) "and I followed him", That they
then drovefhe truck over near the theatre, parked the truck and went into
the theatre. Upon leaving the theatre they drove around the town then
returned to camp, where they were put under arrest (R.28), That neither
he nor Private Smith had procured a trip ticket. That he knew they were
supposed to have one in order to leave camp, That he had never been a
driver (R.29) and did not know how to drive a truck (R.3l). That the
M.Ps, told them to go "home" only once and that they returned to camp in
about %O mi?utes thereafter, He remembered running through sentry post
No, 1 (R.30),
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Charge III, Specification 1, is laid under AW 94, the ) -

pertinent part of which reads as follows:

fxx% Who steals, embezzles, knowingly and
willfully misappropriates, applies to his own
use or benefit, or wrongfully or knowingly
sells or disposes of any ordnance, arms,
equipments, ammunition, clothing, subsistence
stores, money, or other property of the United
States furnished or intended for the military
service thereof,¥¥¥*

Shall, on conviction thereof, be punished
by fine or imprisonment, or by such other
punishment as a court-martial may adjudge, or
by any or all of sald penalties,¥#

(M.C.M, pg.224),

There is no denial on the part of accused that he and Private
Smith took the truck without either of them having a trip ticket or
suthority so to do, Accused at least knew they "were supposed to have
an order to leave camp". They ran through a sentry post without stopping
after being ordered by the sentry to halt, and they used the car for
their own convenience in going to a theatre and riding about the town,

) The fact that accused did not drive the car is of no importance,
He was present when the car was unlawfully taken; he alded and abetted in
its taking by voluntarily becoming a passenger and by participating in its
benefits, Under a statute,which prohibits the use of an sutomobile
without authority, the word "use" includes use by a passenger and it is
not necessary to constitute such use within the meaning of the Statute
that there be active control or operation of the machine by one who rides
therein, (42 C.J, par. 1505, pg.1399).

It was sufficiently established that the truck was property of
the United States furnished and intended for the use thereof., While the
United States may not have acquired the absolute title to the truck from
the British government (R.,17, 18), yet it did hold lawful possession of
same, This is an adequate property interest in the truck to sustain the
charges (Winthrop's Military Law and Precedents, sec.1065, pg.686). The
value of the truck was not clearly and properly established but the court
was justified from the character of the property in infering that it has some
value (M.C.M,-1928, P.173).

For the reasons stated the Board of Review holds that the
record of trial is legally sufficient to support only so much of the
findings as involves a finding of guilty of Charge III, Specification 1,
and the sentence as approved, The court was legally constituted. No
errors injuriously affecting the substantial rights of the accused were

- 7 -
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committed during the trial., The sentence as approved is within the
naximum punishment permitted for this offence under the Table of

Maximam Sentences,
—/f‘: ; Judge Advocate

e Advocate

Judge Advocate

-
(‘f‘.“!""f Y ,«L
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In the Office of The Judge Advocate General - Qe1)

for the
European Theater of Operations
APO 871
Board of Review, )
ETO 132, | 20 JAN1943

UNITED STATES ARMY FORCES
IN ICELAND.

UNITED STATES

)

)
) Trial by G.C.M., convened at

Private JOHN J. KELLY, (14000076), and ) Cemp Curtis, Iceland, 26

Private EDWARD F, HYDE ( 6982099), both ) September 1942, Sentences

of Company "B", 392nd Port Battalion, ) Dishonorable discharge,

Transportation Corps. ) forfeiture of all pay and

' ) allowances and confinement at

) hard labor for five years.

) United States Disciplinary

) Barracks,

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and IDE, Judge Advocates,

1, The record of trial in the case of Privates John J. Kelly
and Edward F, Hyde has been examined in the Office of the Judge :
Advocate General for the European Theater of Operations and there
found legally insufficient to support the findings and sentence. The
record has now been exarined by the Board of Review which submits
this, its opinion, to the Judge Advocate General for the European
Theater of Operations,

2, The accused were tried upon the following Charge and
Specificationss:

CHARGE: Violation of the 94th Article of War,

Specification 1: In that Private JOHN J. KELLY, Company "B",
392nd Port Battalion Transportation Corps and Private EDWARD F, HYLE,
Compeny "B", 392nd Port Battalion, Transportation Corps, acting
Jointly and in pursuance of a common cause and intent, did, at
various times and dates between July 1 and August 31, 1942, at
Port of Debarkation, U.S, Army Forces, AFO 860, c/o Postmaster,

New York, N.Y,, feloniously embezzle by fraudulently converting
to his own use and benefit subsistence stores and supplies as
follows:

PayEERTIL
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Pork Seusage = 6 cans @ $.65 Sugar - 60 1bs, @ $.05
Applesauce = 3 cans @ $.31 Eggs - 12 doz, © $.35
Meat & Veg, Stew = 8 cans @ $.31 Grapefruit = 60 1lbs, @ $.06
Sweet Corn = 8 cans @ $,08 Coffee -lcan @ $3,23
Carrots, Dried - 2 cans @ §,30 Graham Crackers - 36 boxes §.10
Bacon .= 2 parts @ $3,36 Pineapple = 135 cans @ $,14
Raisins - 1 part @ §2,50 Cabbage Shreds = 10 lbs, & $§.70

of the value of $61,30, the property of the United States furnished
and intended for the_military service thereof, intrusted to them,
the said Private JOHN J. KELLY and Private EDWARD F, HYDE by the
Base Quartermaster, U,S, Army forces.

Specification 2: In that Private JOHN J. KELLY, Company "B",
392nd Port Battalion Transportation Corps and Private EDWARD F. HYDE,
Company "B", 392nd Port Battalion, Transportation Corps, acting
Jointly and in pursuance of a common cause and intent did, at
various times and dates between July 1 and August 31, 1942, at the .
Port of Debarkation, U.S, Army Forces, APO 860, c/o Postmaster, -
New York, N.Y., fraudulently and unlawfully sell and deliver to
Adalsteinn Snaebjornsson, Heinrich Karlsson and divers other
persons not authorized to purchase and receive the same subsistence
stores and supplies as follows:

Pork Sausage - 6 cans @ $.65 Sugar - 60 1bs, @ $.05
Applesauce =~ 3 cans @ $.31 Eggs - 12 doz. @ $.35
Meat & Veg, Stew - 8 cans @ $,31 ° Grapefruit - 60 1lbs, @ $.06
Sweet Corn = 8 cans @ §.,08 Coffee - = lecan @ $3.23
Carrots, Dried - 2 cans @ $,30 Graham Crackers = 36 boxes @ $,10
Bacon - 2 parts @ $3,36 Pineapple - =~ 135 cans € $.14
Raisins - 1 part @ $2,50 Cabbage Shreds - 10 1lbs, @ $.70

of the value of $61.30, the property of the United States furnished
and intended for the military service thereof, they the said
Private JOHN J. KELLY and Private EDWARD F, HYDE not having the
legal right and authority to sell and deliver' the same,

They each pleaded not guilty to, and were found guilty of the Charge and
Specifications, No evidence of previocus convictions was introduced as .
to either of accused. They were sentenced to dishonorsble discharge,
forfeiture of =21l pay and allowances due or to become dus, and
confinement at hard labor for five years, The reviewing authority
approved the sentences but suspended the dishonorable discharge until
the release of pach accused, respectively, from confinement; designated
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, as
the place of confinement but directed that each accused be confined

in the U.S, Army Forces Prison Stockade until further orders.

_ The result of the trial was promulgated in General Court-
) Lartial Order No, 8/, Headquarters, U. S. Army Forces (in Iceland),
APO 860, c/o Postmaster, New York City, N.Y., dated 17 October 1942.
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3. The evidence as far as pertinent to the first Specification

- shows: Both of accused were members of a wharfage detail engaged in

unloading foodstuffs, property of the United States and intended for
use in the military service thereof., Both of accused were checkers
whose sole duty was to count the various cases of goods as they were
loaded on the truck at the pier and furnish the truck drivers with the
correct tally sheets to accompany the delivery of the goods at the
warehouse, They were charged with having placed on certain trucks
cases of goods not shown on the check sheet. The drivers paid them
for such untallied cases of goods and would then make disposition of
same on their own accounts, Accused retained the proceeds of sales,
They were charged and convicted of the embezzlement of certain of
these goods which were found by the police in the home of Adalsteinn
Snaebjornsson, one of the truck drivers who claimed he purchased same
from Private Hyde, one of the accused,

The evideénce sufficiently proves that accused committed an
offense with respect to the government goods involved, but the serious
question in the case is whether that offense was embezzlement of
which they were convicted, or larceny. v

"In Moore v, United States, 160 U.S. 268, the
court defines embezzlement as 'the fraudulent
appropriation of property by a person to whom

_ such property has been intrusted, or into
whose hands it has lawfully come, It differs
from larceny in the fact that the original
taking of the property was lawful, or with the
consent of the owner, while in larceny the
felonious intent must have existed at the time
of the taking'." (CM.198485; Dig.Op. JAG.,’
1912-40, par.452(3), pg.3355

"The gist of the offense is a breach of trust.
The trust is one arising from some fiduclary
relationship existing between the owner and
the person converting the property, and
springing from an agreement, expressed or
implied, or arising by operation of law. The
offense exists only where the property has been
taken or received by virtue of such relationship,®
(CM.211810 -Houston, Jr.). (Cf: CM,211866,

arvaina and Huttons.

"Larceny 1s the teking and carrying away, by

~ trespass, of personal property which the
trespasser knows to belong either generally or
specially to another, with intent to deprive

such owner permanently of his property therein,
(Clark)." (M.C.M., 1928, pg.171).
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"Possesslon is the present right and power

to absolutely control a thing and not only
-includes those things of which one has

actual manual grasp, but also extends to
those things that are in his house or on his
land or in the actual manual care and keeping
of his servants or agents,x" (K,C.M,, 928,
par.149, pg.172). |

"1, Possession and custody - are in this branch
of the law widely distinguishable, There can be

© no trespass against the custody; it is always
against the possession, and it can be committed
as well by the custodian as by any other person.
For example, - 2, Servant - When a master's
goods in possession come within the handling
of the servant, the latter has in law no more
than a custody of them, the possession remaining
in the former, Therefore the servant may
commit larceny of them; as, if a clerk in a
store feloniously removes goods from it, this

" 1is larceny,¥een (Bishop s New Criminal Law,
sec.823),

"So where defendant, employed as a stevedore to
unload nitrate owned by the government, from
vessels and load it into cars for further
shipment, after it was so loaded caused certain
of the cars to ba billed to private consumers,
to whom he sold the contents, his of fense was
larceny, and not embezzlement.," (Tredwell v U.S,
(C.C.A, Va,1920) 266 F.350, certiorari denied
(1920) 40 8. Ct. 587, 253, U.S. 496, 64 L, Ed.
1031).

In United States v. Holland (Fed. Case 15,378,

U.S, District Court for the Southern District of
New York, 1843) the charge was larceny on the
high seas of foodstuffs, property of the owners

of a certain merchant vessel on which defendant -
was steward and cook ofthe crew's mess. In that
‘capacity, certain foodstuffs were delivered to
him, some of which he sold to immigrant passengers
to his own profit, The court - HELD - the owner .
is deemed to retain possession of the foodstuffs,
and there may have been a constructive taking

from him, The question for the jury is whether
that taking was felonious., The verdict was gullty,

In the present case, the accused were not, it is true,
domestic servants, but were nevertheless servants as that term is

= 4= CONTIDENTIAL


http:vessel.on

CONFIDENTIAL |
(165)

used in legal parlance = one employed by the master in the master's
business whom the master may direct in the details of his work,
Accused were not in charge of unloading the ships or of any part
thereof but were only subordinates employed on the temporary work

of checking the number of cases of goods placed on each truck,
Possession in this case lay in the Government (the master) and the
servant's conversion of the articles constituted a trespass and
their offense was larceny and notémbezzlement, (Cf: CM,220398 (1942),
Bul, JAG, Jan-June 1942, sec.452 (10), pg.22).

The Board quotes and makes the basis of its decision the
passage from the Manual for Courts-Martial, paragraph 149g, page 172
as follows: : : :

H¥x*% Where a servant receives goods or

property from his master to use, care for,

or employ for a specific purpose in his servics,
the master retains possession and the servant
has the custody only end may commit larceny

of them, A person, then, has the 'custody' of
property, as distinguished from the ¥possession?,
where, as in the case of a servant's custody

of his employer's property, he merely bhas the
care and charge of it for one who still retains
the right to control it, and who, therefore, is
in the possession (i.,e., constructive possession)
of the property,¥exst

The present case falls squarely within the foregoing definition of
"custody" as distinguished from "possession", The Board is therefore
of the opinion that there exists, as to specification one, a fatal
variance between the allegation of embezzlement and the proof of
larceny, and thet for this reason the record is legally insufficient
to support the finding, '

4. The second gpecification alleges accused, jointly and in
. pursuance of a common cause and intent, did fraudulently and unlawfully
sell certain property (particularly described therein) of the United
States furnished and intended for the military use thereof, to various
persons not authorized to purchase such goods. The proof as shown by
the record of triel is in substance as follows:

A stipulation, accepted by the court, that goods of the
identical pnumber and kind listed in the specification were found in
the storeroom of the home of Adalsteinn Snaebjornsson, driver of
vehicle No, R-626, by representatives of the Criminal Investigation
Department of Reykjavik and a second stipulation that other certain
goods not described in the specification and of a much smaller
quantity and consisting of only two items, were similarly found in
the home of Heinrich Karlsson, driver of vehicle No, R=2079,
Reykjavik,
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Heinrich Karlsson, driver of truck R-2079, was sworn as
a witness for the prosecution and testified he bought some cases
"from the accused" without knowing at first what they contained.
"I noticed that the driver of the car which was ahead of me in this
place ms speaking with a soldier, who was checking, about there
should be loaded more cases on the truck than is actually registered
“on the note and when it was my turn to be loaded, I asked the soldier
if I could get something in the same way as the other one did to
which the soldier answered 'Yes'." The witness identified both
accused but knew only Kelly by name (R.,7). He "spoke at first with
one of them but I think later the other one arrived and wrote a bill
out and received the money," He bought from the soldiers but once
and paid the money to Kelly (R.10), and these were the same goods
that were found in his home (R.8). .Kelly got sll the money. He
asked the other man if he could get the cases and he said "that it
was 0.K",

Adalsteinn Snaebjornsson, driver of vehicle No. R=626,

. 8worn as a witness for the prosecution stated that on the docks he
had bought from the accused, Hyde, the goods which had been taken
away from him by the police. He purchased goods possibly five times
(R.11) and identified the various articles enumerated in the
?pecigication (R.12). He had no dealings with any other soldiers
R.13).

. Second Lieutenant Francis T. Zober, sworn as a witness
for the prosecution, identified both of accused as dock checkers and
members of a detail of which he was in charge, A dock checker . is
supposed to make out three tickets - a cargo report - showing an
accurate check on the stuff going on each truck, He keeps one ticket
and gives two tickets to the driver. The tickets retained by the
checker are collected from him every hour, At the depot the driver
turns in one ticket when his vehicle is unloaded and has the other
signed by the party receiving the property and then the driver
returns the signed ticket to the dispatchers by whom it is then
matched up with the one kept by the checker (R,15). During the
night shift of August 20, 1942, witness learned that accused, Hyds,
had asked one of the checkers "when certain sweet articles were
coming out, such as canned cherries, pineapple and things of that
nature, and that he had made 1000 kronur" (R.16), Witness then
found a difference of four cases on the last load accused, Hyde, lmd
checked (R,7). He said Hyde told him he had been doing this for
about a month (R,18) and asked witness the penalty (R.19) for it, -
"Accused Hyde also admitted to Lieutenant Penninga "He had made
dealings with civilian truck drivers" and detailed the method of
operation (R.21), Accused Kelly also told the witness the "very
same story as Private Hyde"s*x*(R,22),
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