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CONFIDENTIAL

(1)
Branch Office of The Judge Advocate General
with the

Eur Theat \ <
opean :;oog":f Operations REGRADED. QA{MCLASS/FIE R

...............

Muurer Cop

JAGE, Exee -
1st BOMBARDMENT /x?nxé'i'&ldﬁe‘"‘""UH'--'--.-?-G---E@EJ?Q.Z.

CM ETO 3482
UNITXED STLTRS;
Yo ) Trial by GCM, convened at AAF Sta-
) tion 167, England, 3 August 194je
Corporal ROGER W. MARTIN ) Sentence: Dishonorable disshargs.
(13040880), 533rd Bombard- ) total forfeitures, end confinemsnt
ment Squadroen (H), 38lst ) at hard lebor for three years,
Bomberdment Group (H)e ) RBastern Branch, United States Dis-
) ciplinary Barracks, Gresnhaven,
) New Yorke

HOLDING by BOARD OF REVIEW NO. 2
VAY BENSCHOTEN, HILL and SLERPER, Judge Advocates

le The record of trial in the cass of the scldier named above
has been examined by thes Board of Rsview,

2¢ Accused was tried upon the following cherges and specificae~
tions: '

CHARGE: Viclation of the 6lst Article of War,

Specifications In that Corporal Roger ¥. Martin,
533rd Bombardment Squadron (H), 3818t Bom~
bardmsnt Group (H), did, without proper
leave, absent himself from his station at
AAF Station 167, APO 634, U. S. Army, from
about 8 December 19,3 to about 9 March 194k,

ADDITIONAL CHARGES
CHARGE I: Violation of the 61st Article of War,
Specification: In that * » s did, without proper
leave, absent himself from his station at

AAF Station 167, APO 557, from about 13 April
1944 to about 7 June 194l

-1 - 3482
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(2) _
CHARGE II: Viclation of ths 69th Article of War,

Specifications In that # * # having been duly plac~-
ed in confinement in the Guardhouse, AAF Sta-
tion 167, APO 557, on or about 9 June 194,
did, at AAF Station 167, APO 557, on or about
16 June 1944, while under guard in the Station
Sick Quarters, AAF Station 167, APO 557, es-
caps from said confinement before he was set
at libverty by proper authoritye

CGIARGE III:s Violation of the 96th Article of War,

Specification: In that * * * did, at U, S. Army
Depot G-65, APO 555, U, S, Army, on or about
4 June 194}, wrongfully wear an officer's unie
form end & First Lisutenant's insignia of -
rank,

He pleaded not guilty to and was found guilty of all charges and speci-
fications,  No evidence of previous convictions was introduceds He
was sentenced to be dishonorably discharged the service, to forfeit all
Pay and allowances dus or to becoms due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for three
yearse The reviewing authority approved the sentence, designated the
Eastern Brench, United States Disciplinary Barracks, Greenhaven, New
York, as the place of confinement, and forwarded the record of trial for
action pursuent to the provisions of Article of War 0%, .

3¢ Competent uncontradicted evidence established conduct on: the
part of accused as attributed to him in the various specifications at
the times snd places therein alleged. The only issus presented was
the sanity of accused.

(a) Bafore pleading to the general issus, the defense entered
a special pleéa in bar of trial on the ground that accused was insane
both at the times of the commission of the alleged offenses and also at
the time of the trial, In support of this special plea, Major Ernest
‘Gaillerd, Station Surgeon, tesstified that he had obtained a case his-
tory from accused and that in his opinion accused was a *constitutional
psychopathic inferior® - a social misfit characterized by "inadequacy
of emotional content®, of a type which frequently does not learn from
punishment ®*though it might be severe® (R2=3). Witness' physical
examination of accused disclosed undescended testicles, an infantile
penis, and an absence of pectoral haire This physicel undevelopment
was, in the witness' opinion, ®all a part of the same picture® (of
constitutional inferiority)e Aocused's own statements and those of
others indicated that he was a pathological liar addicted to "wilful
lying out of all proportion to the expected gain® (RL). His reason-
ing powers were normal (R8); his judgment appeered to be good in soms
cases, in others extrsmely poor (R7)e According to his own statement
accused was impulsive, but Major Geillard was of the opinion that
actually he was not (R8). His constitutional psychopathic 1nferiority3‘1°z

G
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‘ (3)

Yoxisted prior to his entry into the Service,

and the circumstences surrounding Army life

probably precipitated, to soms degree, at

any rate, his conflict with the Authorities;

but whether or not that would have happened

in civil 1life it is impossible to says It

is quite likely that it would have, It ia

the usual story® (R9).

On cross-examination, Major Geillard testified that accused "would be
of aversge intelligence®, was not insane, end knew the difference be-
tween right and wrong (R7)e

(b) The plea in bar having been overruled, ithere was duly enter-
ed a plea to the general issus of not gullty by reason of the insanity
of accused at the time of the commisasion of the offenses, In support
of this plea defense presented, in addition to Major Gaillard's testi-
mony sumnarized above, evidence that in April end May 1944, whils absent
without leave from his organization, accused masqueraded originally as
a second lisutenant, subsequently as a first lieutenant, While so
masquerading, he represented to Captein John P, Coen, Ordnence Depart-
ment, that he - accused ~ had recently participated as an observer in a
flight to North Africa, and that he was undergoing treatment for wounda
received in combate He solicited suggestions from Captain Coen as to
civilian clothing which he indicated that he « accused « would need as
"MeIeDe man®, Later hs represented to Coen that he hed been given a
discharge "due to injuries received in combat prior to that* (R31-32).
After his second epprehension on 9 June 194, accused wrote & suicidal
note to the Police and Prison Officer in charge of the guardhouse where
he was confined requesting him to *aend my personsl erticles homs to
my mother®. At about the same time accused *"stabbed himself in the
back of the hand with a lsad pencil®, as a result of which he bled pro~
fusely and was transferred under guard to the hospital, whence he es-
caped the following morning (R33-36; DefeExed)e

Accused's statement to the investigating officer dated 20 Juns
194, = with reference to which the prosecution, when offering it in
evidence, stated "that the document contsins matter which is foreign to
the issues in this case, and that the T.J.As would be happy to stipulate
that only such matter as is pertinent to this case be read to the
Court® « was read to the court in full at the insistence of defense
counsel who refused the proffered stipulation (R15,30; ProseExe3)s In
eddition to admitting his guilt and relating relevent circumstances
attendant on each offense charged, the statement described other ad-
mitted derslictions on the part of accused, including the theft and
wearing of an officer's wniform, the unauthorized wearing of decora-
tions and insignia, forging discharge papers, procuring false paases
in tbe feigned capacity of an army intelligence officer, end the actual
carrying on of an investigation for army authorities in that assumed
role, The statement also asserted that, during the pericd covered,
" accused acted impulaively in response to inner urges end that he suffer-
ed headaches and lapses of memory; that on 15 June 1944 he was feeling
depressed end attempted to commit suicide by opening a bloocd vessel,

It asserted further that 3482
GONFTDENTIAL
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*While I was weering an officer's uniform I
really thought I was an officers When I had
the M.I.Ds cards made I thought I was an

- MeI.De egente Each time I assumed & role I
e<):tually thought I was that person* (Pros.Ex.
3)e

lie The question of accussd's sanity was clearly and properly rais-
ed by the plea in bar and the plea to the general issue,

*A person is not mentally responsible for an
offense unless he was at the time so far fres
from mental defect, disease or derangement
as to be eble concerning the particular acts
charged both to distinguish right from wrong
and to edhere to the right* (MCH, 1928, pare
7820 P063)0

"The court may at its discretion give priority
to evidence on such issue and may determine
as an interlocutory question whether or not
the accused wes mentslly responsible at the
tims of the ccumission of the alleged offense
(Ibides PETe75, De59)e

A person who is insane to the extent of not having the *mental capacity
either to understand the nature of the proceedings or intelligently to
conduct or to cooperats in his defense * * » should not be tried® (MCM,
1928, Paro630 Pelid)e

The record discloses a careful inquiry into the mental status
of accusede The medical testimony supports the court's determination
thet accused, concerning the offenses charged, could distinguish right
from wrong end was capable of adhering to the right, In this connec-
tion it will be noted that the experts! opinion was clearly and un-
equivocably expressed that accuaed's inpulsiveness was feigned, The
expert testimony and the record of the proceedings themselves tend to
show accused's capaclity to understand the proceedings at the :triel and
intelligently to cooperate in his own defense. The court had the
benefit, moreover, of observing accused's appearance, conduct and de-
meanor during the trial. The record is legally sufficient to support
the court's decision that accused was mentally responsible at the time
he committed the offenses charged and that he hed the mental capacity
to understand the nature of the proceedings against him and to cooperate
intelligently in his own defenses

Se¢ The charge sheet shows that accused is 25 years of age, and
that, with no prior service, he enlisted 6 January 1942 at Pittsburgh,
Pennsylvanie, for the duration of the war and six months thereafter,

- L4 = 3482
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6e The court was legally constituted and had jurisdiction of
the person and offenses. No errors injuriously affecting the sub-
stantial rights of accused were cammitted during the triale The
Board of Review is of the opinion that the record of trial is legal-
ly sufficient to support the findings of guilty and the sentence,

7+ The designati on of Eastern Branch, Uhited States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement is authoriz-
ed (AW 42; Cire210, WD, 14 Sep 1943, seceVI, as amended)e

Judge Advocate

Judge Advocate

Judge Advocate

“5e / 3482
CONFIDENTIAL
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) 1st Inde.

War Department, Branch Office of The Judge Advocate General, with the

European Theater of Operationse 29 SEP 1944 TO: Commending
General, lst Bombardment Division, APO 557, U. S. Armye

l, In the case of Ca poral ROGER W, MARTIN (13040880), 533rd Bom-
bardment Squadron (H), 38lst Bombardment Group (H), attention is in-
vited to the foregoing holding by the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence, which holding is hereby approved. Under the provisions

of Article of War 0%, you now have authority to order execution of the
sentence.

2¢ When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding end this indorse=-
mente The file number of the record in this office is CM ETO 3482,
For convenience of reference, please place that number in brackets at
the end of the order: (CM ETO 3482).

| ~"E. C. MCNEIL,
Brigadier General, United States Amy,
Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General

with the

European Theater of Operations

BOARD OF REVIEW NO, 2

CM ETO 3494

UNITED STATES
Ve

Private PEDRO MARTINEZ

(38372450), Eighth Air
Force Replacemsnt Depot.

AP0 871

27 SEP 1944

AIR SERVICE COMMAND, WNITED STATES
STRATEGIC AIR, FORCES IN EURCFE.

Triel by GCM, convened at AAF Sta-
tion 586, AP0 633, 11 August 194l
Sentence: Dishonorable diacharge,
total forfeitures, and confinement
at hard labor for threes years,
Eastern Branch, United States Dise
ciplinary Barracks, Greenheven,
New York,

HOLDING by BOARD OF HEVIEW NO. 2
VAN BENSCHOTEN, HILL end SLEEFPER, Judge Advocates

l, The rescord of trial in the case of the soldier named above
has been examined by the Board of Review,

(7

2¢ Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 93rd Article of War,

Specification: In that Private Pedro Martinez,
Casual Pool, Eighth Air Force Replacement
Depot, ASC, U3 Strategic Air Forces in
RBurope did, at AAF=586, APO 633, on or about
19 July, 1944, with intent to do bodily harm,
camit en assanlt upon Sergeant Charles E,
Boerner by attempting to cut the said Sergeant
Boerner with a dangsrous weapon, to wit, a

pocket knife,

Hs pleaded not guilty to and was found guilty of the Chargs and Speci-

fication, Rvidence was introduced of one previous conviction by

special court for an "attempt to strike a fellow soldier on ths body
with an axe, drunk and disorderly in quarters®, in violation of Article
of War 96, Hes was sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances due or to become due, and to be

confined at hard labor, at such place as the reviewing authority may

Lo
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direct, for three years. The reviewing authority approved the sen-
tence, designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, and for-
warded the record of trial for action pursuant to the provisions of
Article of War 3.

3¢ BEvidence introduced by the prosecution shows that on 19 July
1944, accused was a private, Replacement Depot, Air Service Command,
stationed at Army Alr Force Station 586 At that time and place (RS,
6423«25; Pros.Ex.2), he was on a work detail loading and scattering
gravel under the commend of Chief Warrant Officer Claude B, Batchslor
and Sergeant Charles E. Boernsr, both stationed at Army Air Force Sta~
tion 586 (R5,16)e Present on this detail was Private First Class
Donald R. Knoll (R20). Batchelor, Boerner and Knoll testified for
the prosecution, During the course of the work, Boerner noticed
accused was not doing anythinge He picked up an idle shovel and
offered it to accused, telling him to "do scmething or throw some
gravel® (R6,16), Accused was cleaning his nails with a knife (R6).
Be replied that he did not want to do any heavy work as he had strain-
ed himself and had just been relsased from the hospital (R6<7,16).
Batchelor came over and talked to accused, after which he turned away
to find soms light work for hime In the meantims, Boerner had walked
off a few paces and laughed at a remark made by somsone in a group
working thers (R7,17,21,23)e Accused heard Boerner laughing, walked
over and charged the sergsant with laughing at hime This Boerner
denied, but accused hit him with his left hand, the knife was still in
his right hand, and the sergeant returned the blow (R7)e  Then accus-
ed said, "You son of a bitch, I will kill you' (R7,17,21,. Accused
*went on to him like he was fighting him*, Boerner started backing
up (R17)e Accused had a knife in his right hand (R7,18). He made
a swing at Boerner, did not hit him *very had", but caught the side of
his jackete *One of the other fellows stopped® accused (R7,18,21).
Boerner testified that accused swung at him with the knife from five
to seven times, Witness exhibited to the court the jacket which he
wore at the tims, Prosecution's Exhibit 1, and pointed out a *cut® and
*a little clean hole liks a jab® made by acoused (R8,9,13; Pros.Ex.l)e
Accused cut at Boerner's *left side and front or hip*, Ee used the
small blade of a pockst knife (Rl5)e

i/

Le Accused was advised of his rights and took the stand as a
witness in his own behalf, He testified that he was 22 years old
and was born in Mexicoe He said he did not intend to hurt Boerner,
that he was *trying to scares him", He related that before ths fight
he had told Sergeant Boerner that he had been in the hospitel for a
strein and the sergeant started to laugh at him, Ha told him that
it was not funny,. The sergeant hit him first and mede him made BHe
had no chance to thinke He had a knife in his hand but put it away
before the scuffle stopped. He eould have cut the sergeant had he
wished since ths two were pretty close, but hs did not wish to use the
knife, He hed had the knife in his hand cleaning his nalls (R26-28)e

il

- 2 - .
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Se Accused was recalled to the stand as a prosecuiic. -itLasSe
Such procedure was highly irregular, However, under ths circum-
stances herein, it cannot be said that the substentisl rizhts of ac-
cused were prejudiced thereby. The court hed improperly curtailed
the right of ths prosecution to cross-examine accused while on the
stand as a witness in his own behalf. The prosecution evidently de-
sired to pursue the line of ingquiry which the court had ended, On
this second examination of accused, he tsstified only with respect to
a pocket knife, exhibited to him in cpen court (but not offered in
evidence), exactly as he had testified with reapect to the knife while
on the stand as a witness in his own behalfe

6. Accused is alleged in the Specification to have committed an
assault with a pocket knife on Sergeant Boerner on 19 July 1944, at
Army Air Force Station 586 As to this, the evidsnce is undisputed,
Whether accused's intent was to do bodily harm and whether the pocket
knife was a dangerous weapon, a3 further slleged, wers botl quastions
for the court to decide on all the evidence, "Weapons cre dangaroul
when they are used in such & manner that they are likely it:¢ producs
death or great bodily harm* (MCM, 1928, par.l49m, p.180). The intwnd
iteelf may be inferred from all the circumstances (DigeOps.JAZ, 1912-
1940, sece}51(10), pe313, CM 193085, 193449 (1930))e  The court by
its finding determined that the intent end the charascter of th2 weap.u
were &8s alleged, The threat of accused to kill the sargeant whea he
edvanced on him with the knife and the fact that the field jacket wes
actually cut, amply support these allegations of the Spocificaticns.
When determination of facts by the court is fully supported by caupe-
tent evidence, such determination will not be disturbs? by the Board
on appellate review (CM ETO 1953, Lewia).

The allegations of the Specification, thus proved, constitute
en offense under Article of War 93, the article under which the Speci-
fication was lsid: "Assault with intent to do bodily harm with a
dangerous weapon, instrument or other thing® (MCM, 1928, par.l49m,
D.180), The act of accused was not provoked, There was competent
avidence to show that accused struck the first blow and that, elthough
ths sergeant returned the blow, accused pressed the attack, employing
his knife, and that the sergeant was retreating during this criticel
phase, Nor did the laughter of the sergeant, even if directed et
accused, justify accused in striking the first blow nor constitute
legal provocation for what followed. Winthrop's Military Law and
Precedeats, Sacond Edition, Reprint, says, page 675:

*To determine whether an act of homicide is
murder or voluntary manslaughter, the main
test is the quality of the provocation by
which the act was induced. Mere words,
however gross or insulting, will not justify

B 3494
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(10) teking life, and where a homicide is committe

ed under no other provocation than irritating
language, the killing will be murder in law,
The same is true of gestures, unless they be
of a character manifeatly threatening to life
as where a pistol or other deadly weapon is
evidently attempted to bs drawn and useds in
such case the crims committed may be reduced
to manslaughter,s In any case where the pro-
vocation, though material, is not excessive,
as where a bare trespass is committed on prop-
erty other than a dwelling, or where the per-
son is essailed but not sericusly, or where a
more considerable battery is committed but by
a party not accountable « as a drunken man, -
the law will in general hold the killing to be
not manslaughter but murder.”

If mere words, *however gross or insulting®, will not Jjustify taking
life or reduce a killing from murder, mere laughter will not justify
or excuse an attempt to do bodily injury with a dangerous weapone

Te Accused is 22 years olde He was inducted at Abilene, Texas,
on 22 March 1943, for the duration of the war and six months, There
was no prior service,

8¢ The court was legelly constituted and had jurisdiction of
the person and offense, No errors injuriously affecting the substen-
tial rights of accused were committed during the trial,. The Board
of Review i3 of the opinion that the record of trial is legally suffie
cient to support the findings of guilty and the sentence,

9. Confinement for three years is authorized for a violation of
Article of War 93, assault with intent to do bodily harm with a dan-
garous weapon, The designation of the Eastern Branch, United States
Diseiplinary Barracks, Greenhaven, New York, as the place of confine-
ment, is proper (AW 42; Cir.210, WD, 14 Sep 1943, sec.VI, as amended)s

@JW@W W?udge Avocate

P

7L /t’%avtw Judge Advocate

@75@&4%%@_3@@ Kivocate

nnmrlﬁrﬁTTM | 3494
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations, 27 SEP 1544 TO: Commanding
Ceneral, Air Service Cormand, United States Strategic Air Forces in
Europe, AAF Station 586, APO 633, Us S. Armye

l. In the case of Privats PEDRO MARTINEZ (38372450), Eighth Air
Force Replacement Depot, attention is invited tc the foregoing holding
by the Board of Review that the record of trial is legally sufficient
to support the findings of guilty and the sentence, which holding is
hereby approved, Under the provisions of Article of War 0%, you now
have authority to order execution of the sentence.

2¢ When copies of the published crder are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is CM ETO 3494e¢ For con-
venience of reference, please place that number in brackets at the end

of the order: (CM ETO 3494)e
/////W/

+ Ce MeNEIL,
Brigadier General. United States Army,
Assistant Judge Alvocate Generale
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Sranch Office of The Judge Advocate General
with the
Buropean Theater of Operations

AP0 871
BOARD OF REVIEW NO. 1 12 SEP 1344

CM ETO 3499

UNITED STATES UNITED KINGDOM BASE,CCLIUNICA-
TIONS ZONE, EUROFEAN THEATER
OF OPLRATIONS successor in
command to SOUTHERN BASE SEC-

TION, COMMUNICATIONS ZONE,
EUROPEAN THEATER OF OPERATIOINS,

Ve

Private JAVES E. BENDER
(37727298), Private First
Class FRANK N. OWSLEY

et et es? Vats? Voms? S

(35646020), and Private Trial by GCM, convened at 36th
© CECIL M. HENDERSON (35710108), Station Hospital, Exeter, Devon-
all of Company C, 1306th shire, Englend, 8,9 June 1944,
Lngineer General Service Sentence, AS TO EACH ACCUSED:
Regiment. Dishonorable discharge, total
) forfeitures, and confinement at
) hard labor for life. United
) States Penitentiary, Lewisburg,
) Pennsylvania. -

HOLDING OF BO.:KRD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

l. The record of trial in the case of the soldlers named
above has been examined by the Board of Review.

2. accused were tried upon the following charges and speci-
fications:

BEIWDER

CHARGE I: Violation of the 92nd Article of iVar.

Specification:! In that Private Jemes E. Bender,
Company C, 1308th Englneer Geaerzl Service
Eegiment, did, at himple, Devonshire,
Znglend, on or about 13 liay 1944, forcibly
and feloniously, against her will, have
carnal knowledge of liaud Phillips.

=1 covoinpyTiM 3439
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CHARGE II: Violation of the 93rd Article of War.

Specification 1: In that * * * did at Whimplse,
Devounshire, England, on or about 13 May 1944,
commit the crime of sodomy by feloniously,
forcibly and against the order of nature
having carnal connection per OS with Maud
Phillips.

Specification 2: (Disapproved by Reviewing
Authority).

OWSIEY

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private First Class Frank
N. Owsley, Company C, 1306th Engineer Gensral
Service Regiment, did, at Whimple, Devonshirs,
England, on or about 13 liay 1944, forcibly and
feloniously, against her will, have carnal
knowledge of Maud Phillips.

CHARGE II: Violation of the 93rd Article of War.
Specification: In thet * * * 414, at Whimple,
Devonshire, England, on or about 13 May 1944,
with intent to do him bodily harm, commit
an assault upon Raymond Maher, by wilfully
and feloniously striking the said Raymond
lieher in and about the head with his fists.

HENDERSON

CHARGE I: Violation of the 92nd Article of War.
Specification: In that Private Cecil K. Henderson,
Company G, 1306th Engineer General Service

Regiment, did, at Whimple, Devonshire,
England, on or about 13 May 1944, forcidly
and feloniously, against her will, have car-
nal knowledge of kaud Fhillips.

CHARGE II: Violation of the 93rd Article of War.

Specification: In that * * * did, at Whimple,
Devonshire, England, on or about 13 May 1944,
with intent to do him bodily harm, commit an
agssault upon Raymond Maher, by wilfully and
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feloniously striking the said Raymond Maher
in and about the head with his fistse.

Each pleaded not guilty, and three-fourths of the members of the
court present when the votes were taken concurring, each was found
guilty of the charges and specifications preferred against him.

No evidence of previous convictions was introduced against any of
the accused., Three-fourths of the members of the court present
when the votes were taken concurring, each was sentenced to be
dishonorably discharged the service, to forfelt all pay and allow=-
ances due or to become due, and to be confined at hard labor, at
such place as the reviewing authority may direct, for the tsrm of
his natural life. The reviewing authority, as to accused Bender,
disapproved the finding of guilty of Specification 2, Charge II,
but approved the sentences of each accused and designated the.
United States Penitentiary, Lewisburg, Pennsylvania, as the place
of confinement of eache The record of trial was forwarded for
action pursuent to the provisions of Article of War 503.

3. Each accusedbconsented in open court to be tried jointly
with the other accused (R2,3).

4, Prosecution's evidence summarizes as follows:

Mr. Raymond Maher, & British civilian, of Hillside, Tala-
ton, Exeter, Devonshire, England, and liss Maud Phillips, a member
of the Women's Land Army, who resided and was employed at Rewe
Farm, Devonshire, visited the New Fountain Inn in Whimple, Devon-
shire, on the night of 13 May 1944 (R15,34). Meher consumed two .
pints of beer and Miss Phillips drank 8 glass of cider (R15,34,84).
They left the inn at about 10:00 p.me (R15) and walked on a public
highway toward Rewe Farm (R15,33). liiss Phillips pushed a bicxle
owned by liaher (R16,35)s At the Hand and Pen cross roads where
the road from Whimple to Exeter crosses the Honiton main road, at.
about 10:40 p.m., they encountered the three accused (R15,16,34,36)
who made inquiry as to the location of a dance. Maher informed
them that one was being held at Talaton (R17,34). They then asked
where women were to be found and Miss Phillips explained that there -
would not be any out at that time of night (R17,35). Maher and
Miss Phillips resumed their journey (R17,36). When about two ar
three hundred yards distent from the three men, one of them called
to the couple and ran towards them (R17,35). Maher turned back to
the men and conversed with them for a moment, but Miss Phillips
continued down the road with the bicycle (R17,25). Maher returned
to Miss Phillipse As the couple turned to depart, accused Bender
shouted, "We are coming. We know where you are staying" (R22,37).

HETN
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He approached Miss Phillips and forcibly took the biecycle from
her (R37). The girl ran screaming down the road (R32,37,87),
pursued not only by Bender but also by Owsley and Henderson. ,
Overtaking her, Bender grabbed her (R38). With one hand on the
girl's arm and the other over her mouth, he forced her to accom-
fany him along the road in the direction of the cross-roads

R39,86). Maher attempted to protect the young woman from Bender
but was struck by Owsley (R17). Owsley and Henderson then Jjoined
in an attack on Maher. They beat him unmercifully, which violence
resulted in the infliction of severe injuries upon him (R18,38).
He finally escaped from his assallants and ran to the farm cottage
owned by Henry George Bolt (R20,68). Maher was covered with blood
and asked Mr. Bolt to secure the police and a doctor (R66). The
doctor who examined Maher at adbout 1:00 a.m. on 14 May 1944 at the
Bolt cottage described his condition at that time thus:

¥He was very shakey, definitely suffering
from a good deal of shock and badly cut
about the face; there was a big cut over
the right eye on the eyelid; he had a big
cut on the left cheek and he had blood

all over his face; he had a cut on his
tongue, and there were brulses on his ribs.
The shock and facial injuries attracted my
attention at once.™ (R62).

While Owsley and Henderson were beating Maher, Bender
forced Miss Phillips to accompany him into an adjoining field.
He had both of his arms about her (R4l). She resisted, cried
and endeavored to loosen his hold on her (R38,54,88). He said
to her, "You know what I want off of you" (R41,88) and informed
her he would hit her if she did not stop erying (R43). When the
couple reached the middle of the field fabout 270 feet from the
nearest house (R59) Bender pushed the girl to the ground and
pulled up her skirt (R42,54,55,56). Buttons came off her kniockers-
(R42,55). He then placed himself on top of her and engaged in ’
intercourse with her (R42), during which time he threatened that
if she did not keep quiet he would hit her (R43). She was scared
and crisd (R42,43) but did not scream nor bitenor kick her assai- :
lant because she thought he would kill her (R42,58). She struggled -
to free herself but was physically unable to do so (R49). Upon
completion of the act of intercourse Bender held her to the ground
and ordersd her to disrobe but she refused. He removed her coat,
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but she unbuttoned her blouse (R43), which he pulled off her
body. din doing so he broke the straps of her cami-Xmickers
(R43,55). He then pulled her skirt from her body, which pro-
cess resulted in the removal of all cf her clothing except her
stockings, leaving her nude. At this stage he forced his penis
into her mouth, which sickened and nauseated her (R43,50). He
threatened her further by stating "If you don't, you would get
what the other one got" (R44,50,56). She was in pain and felt
"something running down her legs" (R44). Bender then called to
his companions, Owsley and Henderson (R45,56). The victim had
arisen to her feet by the time of the arrival of the latter two
men at the scene (R46,56), and had put on her skirt. Bender held
her but when Owsley arrived he (Owsley) pushed her to the ground
and with force had intercourse with her %R45,46,57). She cried
and attempted to resist but had no strength (R46,56). She engaged
in the sexual act with Uwsley because he employed force upon her
and because she feared he would kill her (R46). WhenOwsley had
completed the act of copulation he arose and Henderson placed
himself on top of the girl and engaged in intercourse with her.
By this time her physical strength was exhausted. When Henderson
completed the act kilss Phillips gained her feet, picked up her
clothing and fled across the field (R47). Bender pursued her and
overtook her. He solicited her for further intercourse, but she
refused. He pushed her to the ground and for the csecond time en-
gaged in the sexual act. She was scared, was in pain and thought
Bender would kill her (R48). Upon conclusion of the act she ran
to the Bolt cottege where she encountered Bolt and found Maher
unconscious, with blood "pouring away from his face™ (R48,67).

&t thet tire Yshe was very distressed and was crying" (R67,68).

Miss Phillips was examined by Dr. Francis Hasmyth Side-
bothem at 8:00 &.m. on 14 May 1944 (R60-61). His findings were:

-:"0n the rizht upper lip a small bruise; on
* the left upper arm in the bicep region, a
: : small bruise; blood stains on her blouse on
.« - the front and back; scratches on the left
" ' end right side of her back in the region of
the ribs; (witness indicating place on his
own»bodyf there was a contusion over the
rizht scapula; a scratch on the riszht shoulders;
blood stains on the upper part of her cami-
knickers; blood stains very pronounced at the
lower end of the cami-knickers and stockings;
a considerable amount of blood around by the
Mone-Veneris Valve and between the thighs and
on the 1nside of her legs; there was & small

CONFIDENTIAL
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tear about a quarter of am inch long at
the lower end of the valva in the peri-
naeal area; thers was a marked brulising
of the vagina immedlstely inside the
valva." (RSl) .

Dr. Sidebotham was of the opinlon that Miss Phillips
could not have engaged in a normal act of intercourse and that
her vagina had been roughly penetrated (R62). He concluded
that she had been assaulted (R61).

Pursuant to Masher's request, Bolt secured the services
of Dr. Sidebotham and notified the police (R66). Sergeant Arthur
Henley, of the Devonshire Constabulary, arrived at the Bolt home
at sometime after 11:40 p.m. on 13 May. He there saw Maher and
Miss Phillips and as a result of his conference with Maher he
instituted a search for the assailants. At 12:55 a.m. on 14 Nay,
accused were apprehended by Henley on a lane leading into the road
to the Exeter alrport, at a point about two miles distant from the
scens of the assaults on Maher and Miss Phillips (R68). .They had
blood on their clothing and upon being questioned by Henley asserted
that they had been engaged in a fight at a public house (R69).
The three men were sober, although they smelled of alcohol (R68).
Henley took them into custody, escorted them to the airport and
delivered them to American military authorities (R69).

At about 4:00 a.m., 14 May, Captain Guy S. Petersom,
Medical Corps, made a physical oxaminatgon of the three accused
(R76). Bender had the odor of alcohol on his breath, but talked
normally and possessed his senses. He had blood on his penis

and serotum, in the region of his genital organs (R76) and on

his hands. He was very apprehensive. Owsley talked in a brazen
manner and was disrespectful to those who questioned him. He

was sober and was well oriented, although there was the odor of

- aloohol on his breath. There was blood on his penis and scrotum
and scratch marks on his nose (R77). Henderson had a scratch on:
his ear. His penis and scrotum were clean but bore evidence of
being freshly washed. He had the odor of alcohol on his breath
but was sober end wsll oriented (R78). ,

Captain Peterson participated with Dr. Sidebotham in the
examination of Miss Phillips (R78). His report of her condition
was ?onrirmatory of Dr. Sidebotham's findings above summarized
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Agent Richerd G. Barr, Investigation Division, Provost

Marshal's Office, interviewed each of the accused on 14 May 1944.
In the interviews neither force nor persuasion were exerted nor
were promises of any kind made to them. Each man spoke freely
and voluntaerily, after having been fully informed of his right to
remain silent (R90-94). Over objections of defense the statements
were admitted in evidence: (Bender R91l; Pros.Ex.S; Owsley R95;
Pros.Ex.T; Henderson R94; Pros.Ex.U). Each of the statements
recited highly inculpatory facts which in substance agree with
the prosecution's evidence hereinabove summarized and are corro-
borative of the.same. It is unnecessary to set forth the state-
ments herein.

During the course of the trial the clothing worn by Miss
Fhillips on the night of the attack upon her was identified and
introduced in evidence (R50-52; Pros.Exs.A,B,C,D,E,F). Likewise
the clothing of the three accused worn by them on the occasion
herein described was identified and received in evidence (Bender
R69,70; Pros.Exs.G,H.I.J; Owsley R71,Pros.Exs.K.L.M.N; Henderson
372, 73 ;Pros .Em.o’P.Q.R) .

S5+ Each accused elected to remain silent and no evidence
was introduced by the defensee.

6. Consideration will be given to certein questions pertain-
ing to the admission of evidence which arose during the course of
the trial:

(a) The defense objected to the admission in evidence of the
statements of Bender (Pros.Ex.S), Owsley (Pros.Ex.T) and Henderson
(Pros.Ex.U) on the ground that the same were not voluntary state-
ments, in that each accused had not been permitted to obtain sleep
prior to the interviews during which the statements were obtained.
The evidence was substantial that the statements were freely and
voluntarily given, and therefore, the court's determination on
this issue will not be disturbed on appellate rewiew (CM ETO 3469;
Green and authorities therein ocited).

(b) It will be assumed that the statemsnts (Pros.Exs.S.T.U) of
the accused are confessions and not merely admissions against
interest: (CM ETO 292, Mickles; CM ETO 804, Ogletree, et al),

Each confession contained declarations which criminated not only
the maker thereof but also each of hls two co-accused. They were
identified in evidence with the precautionary declaration of the
Trial Judge Advocate in each instance, that each confession was

to be considered only against the accused making the same and was
not evidence against the co-accused. The admission of confessions
of co-accused under similar circumstences and with llke cautionary
declerations to the court has been approved by the Board of Review
(CM ETO 1052, Geddies et al). There was no prejudicial error in
this instance.

CONFIDENTiAL
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(¢c) The defenss obiected to the admission in evidence of
the accuseds' clothing (Pros.Exs.G to R, inclusive) because
- there was no.showing when the blood marks on the clothing were
made and "where they gre" (R72,73). The objections were wholly
without merit. ZEach item of clothing was positively identified
as belonging to the accused and there was testimony that they
?gge)in the same conditlon as when they were taken from them
4). :

7. Owsley and Henderson were each charged with committing -
‘an assault upon Maher with intent to do him bodily harm by strik-
ing him about the head with their fists (Owsley: Charge II and
Specification; Henderson: Charge II and Specification). The
elements of the offense are described as follows:

"This is an assault aggravated by the
specific present intent to do bodily
herm to the person assaulted by means
of the force employed. It 1s not
necessary that any battery actually
ensue, or, if bodily harm is actually
inflicted, that it be of the kind in-
tended. Where the accused acts 1ln
reckless disregard of the safety of
others 1t 1s not a defense that he
did not have 1n mind the particular
person ingured."

Proof--(a) That the accused assaulted
a certain person, as alleged; and (b)
the facts and circumstances of the
case indicating the concurrent intent
thereby to do bodily harm to such
person.™ (MCM, 1928, par. 149m,p.180).

The evidence clearly and without contradiction shows that
Owsley and Henderson administered to Maher at the time and place
alleged a terrific beating. There was not only an assault but a
battery. The extent of Maher's injurles testify as to the severity
of ths beating inflicted upon him by the two accused in pursuit
of their plan to secure the body of Miss Phillips for the gratifi-
cation of their lustful desires. Both accused were active, vio-
lent participants in the unprovoked, inexcusable assault upon
Meher. It was not necessary for the prosecution to prove that
each accused personally struck and beat Maher. All that was
necessary was proof that Owsley and Henderson participated in a
Jolnt attack on Masher. ZEach accused was responsible not only for
his own 1llegal acts but also for all illegal acts committed
by his co-actor in pursuance of the common purpose of inflicting
bodily harm upon thelrvictim (CM ETO 804, Ogletres, et al; CM ETO
895, Davis, et al; CM ETO 2297, Johnson and lLoper). The specific
intent of each accused to inflict bodily harm upon Maher may be
gathered from their caonduct immediately prior to and during the
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assault (CM ETO 2297, Johnson and Loper, supra). The finding
of guilty 1s supported by an abundance of substantial evidence
(CM ETO 531, McILurkin; CM ETO 1595, Houseworth).

8. DBender's guilt of the crime of sodomy per os upon the
person of Mkiiss Phillips was proved beyond reasonable doubt. Pro-
secution'’s evidence was supported by Bender's confession. The
question. of penetration of the girl's oral cavity was one of fact
for the court and its finding is supported by substantial compe-
tent evidence (liCM 1928, par. 149k, p. 177; CM ETO 24, White;

CM ETO 339, Gage; CM ETO 612, Suckow; CM ETO 1743, Penson; CM ETO
2380, Rappold].

9. DProsecution's evidence corroborated by the confession of
each accused supports the findings that Bender, Owsley and Hender-
son each raped Miss Phillips (Charge I and Specification as to
each accused) at the time and place alleged. Sexual intercourse
was obtained by the ravishers by physical violence and threats of
severe injury. The evidence clearly and without contradiction
establishes that Miss Phillips on each occasion was overpowered.
Against her resistance and protests and without her consent her
assaillants accomplished their purposes. Penetration in each
episode was not only proved by the prosecution but was also ad-
mitted by eaoch accused. All of the elements of the crime were
compl?tely established (CM ETO 3469, Green and authorities therein
cited). —

10, The charge sheet shows the following concerning the ser-
vice of accused:

Bender is 22 years 1l months of age. He was inducted 20
November 1943, at Fort leavenworth, Kansas; :

Quwsley is 21 years four months of age. He was inducted
30 December 42, at Huntington, West Virginia.

Henderson is 32 years seven months of age. He was in-
ducted 23 September 1943, at Evansville, Indiana.

Each was inducted to serve for the duration of the war
plus six months. None had any prior service.

1l. The court was legally constituted and had Jjurisdiction
of each accused and of the offemnses. No errors injuriously
affecting the substantial rights of any of accused were committed
during the trial. The Board of Review is of the opinion that the
record is legally sufficient to support the findings of guilty
and the sentence as to each accused.

12. Imprisonment for life is an alternative mandatory sen-
tence for the crime of rape (AW 92). Confinement in & penitentiary
is authorized for the crime G%ﬁﬂl:‘a ?lAtl)_y AW 42 and Sec. 278, Federal

LE!
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Criminal Code (18 USCA 457) and for the crime of sodomy by
District of Columbia Code, Secs. 24-401 (6:401) and 22: 107
(6:7) (CM 171311, Stearns; CM 187221, Sumrall). The designa-
tion of the United States Penitentiary, Lewlsburg, Pennsylvania,
is authorized (Ct. 229, WD, 8 June 1944, .Sec. II, pars. lb (4)

and 32) .
W % Judge Advocate
/

(Q?/ e T
& 3 2~Fudge Advocate

)g) Vd "‘
%@/Z % Z Judge Advocate
7
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CORFIDEATIAL i

lst Ind.

War Department, Branch COffice of The Judge Advocate General

with the European Theater of Uperations?j_z SEP1944. TO: Commanding
General, United Kingdom Base, Communications Zone, suropean
Theater of Operations, APO 871, U. S. army.

1. In the case of Private JAMES X. BENDZR (37727298), Private
First Class FRAWK N. OWSLEY (25646020) and Private CECIL 1. HHNDER-
SON (35710108), all of Company C, 1306th Engineer Gemeral Service
Pegiment, attention is invited to the foregoing holding of the
Board of Review, that the record of trial is legally sufficient to
support the findings and the sentence as to each accused, which
holding is hereby approved. Under the provisions of Article of
War 50%, you now have authority to order execution of the sen-
tences.

2. The publication of the general court-martial order and
the order of execution of the sentences may be done by youas
the successor in command to the Commanding General, Southern
Base Section, Communications Zone, Xuropean Theater of Operatioms,
and as the officer commanding for the time being as provided by
Article of War 46.

3¢ When copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office
is CM ETO 3499. Yor convenience of reference please place that
number in brackets at the end of the,.order: (CM ETO P499).

707 e

7 E. €. McHEIL,
Brigadier General, United States Army,
Assistant Judge Advocate General.

—l-
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Branch Office of The Judge Advocate Censral
with the

(25)

European Theater of Operations

BOARD OF REVIEW NO, 2
CM ETO 3507
UNITED STATES

Vo

AP0 871

12 SEP 1944

MIITED KINGDOM BASE, COMMUNICA~
TIONS ZONE, EUROFEAY THEATER OF
OPERATICNI, succeasor in command
to SQOUTHERN BASE SECTION, COM-
MUNICATIONS ZONE, EUROPEAN THEATER
OF OPERATIONS,

Trial by GCM, convened at
Fremington, Devonshire, England,

3 July 1944 Sentences Dishonore
able discharge, total forfeitures,
and confinement at hard labor for
five yearss Federal Reformatory,
Chillicothe, Ohioe

HOLDING by BOARD OF REVIEW NOe 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of trial in the case of the socldier named above has

been examined by the Board of Review,

2 Aocused was tried upon the following Charge and Specification:

CHARGE: Violation of the Ninsty-sixth Article of War,

Specifications In that Private Seymour S. Goldstein,
872nd Army Postel Unit, did, at Camp Heath,
Cardiff, Glamorgan County, South Wales, on or
about 25 April 1944, while entrusted with the
United States mail of Army Post Office 872,
willfully and unlawfully abstract, with intent
to steal and carry away, from verious packages
out of the United States mail, sundry iteus,
to wits One flashlight, a jack knife, a packsage
of cheese, and & fountain pene

He plesded guilty to and was found guilty of the Charge and Specifica-
tions No evidence of previous convictions wes introduced, He was
sentenced to be dishonarably discharged the service, to forfeit all pay

and allowances due or to bscome due, and to be confined at hard lebor,

3507
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at such place as the reviewing authority mey direet, for five years.
The reviewing authority approved the sentence, designated the Federal
Reformatory, Chillicothe, Ohio, as the place of confinement, and for-
warded the record of trial for action pursuant to the provisions of
Article of War y*o

3¢ Evidence introduced by the prosscution showed that on 25 April
1944, accused was a private in the 872nd Army Postel Unit at "Camp #5
APO 872", Glamorgan County, South Wales, and was on that date charge of
quarters in the post office sorting room (R7,8,10,11,14,15; Pros.Ex.d).

There were bdbut two witnesses for the prosesution. Other
witnesses were "overseas' (R10).

First Lieutenant Thomas R, Mitman, Infantry, 18th Replacsmsnt
Depot, testified that on the night of 25 April 1944, he was in the
guard house on duty as camp provost marshal and that a Lieutenant Kath
came in with two enlisted men, one of whom was "identified * = ¢ g3
the charge of quarters at the post office on the camp, * & s the ascus-
ed in this case®y, The other enlisted man was *Lloyd Marshall®, the
sentry on the post which included the post offices Iieutenant Kath
told this witness that he had been informed by the sentry that he (the
sentry) had been watching ascused through the window and hed seen him
open packages in ths post office (R7,8,10)s Lieutenant Mitman order-
od accussd searched, Lisutenant Kath "presented® (to this witness)
*meterial evidence®; a brick of cheese, a jack knife, the blade of which
*was marked 275 as if it was thes price", a fountain pen and a flashlight,
which Lieutenant Kath had found on accused's cot in the post office.
This property was received in evidence. The sergeant of the guard who
hed been ordered by witness to search accused produced "a ring in a
leatherette gift wrapper®, also received in evidence, and he said it
had *besn found on the person of the accused » » ** (R7,8,11,13,1)4;
Pros.Exs+B,C,D,E,F)e At this point the semtry told Lisutenant Kath
that he had observed accused putting in the stove wrappings of parcels
he had opened, Accused was sent to the guard house, and Mitman went
to f£ind Lieutenant Clawson, commanding officer of the army postal unit,
and with him returned to the sorting room and inspected the inside of
the atove, There was a fire in the atove but the identified paper
was reduced entirely to ashes, Visible on it were traces of retwrn
addresses, " * » ¢ two things were identifiable, One apparently
was a gum sticker with which addresses were fixed to pressnts with a
colored ink borders * * ® The other place was the initials 'FVT' and
it seemed to be ths beginning of a return address on a parcel®,
Accused was then sent for and brought to the post offices Clawson seid
to accused: "'What is this I hear about you rifling the meil'*, Ac-
cused answered: °®t'It is true sir ¢ * = This is the first tims sir'e,
and said he had opened five packages, Some time later, Clawscn told
accuseds *'I have prepared a statement here which I want you to sign'*,
Lieutenant Ennis had written this statement, It stated that on the
date and at the place in question accused had "maliciously® opened and
extracted "contents of packages of United States Army mail®, Accused

2 3507
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signed ite ILieutenant Mitman witnessed ite This statement was re-
ceived in evidence and marked "Prosscution's Exhibit A* (R7-ll).
However, accused had not had Article of War 24 reed to him (R10), be-
fore he signed this statement (Rll); eccordingly, lLieutensnt Ennis,

the next morning, prepared another statement (not identified nor re-
ceived in evidence) which, Lieutenant Ennis informed this witness, ec-
cused signed after Article of War 24 had been read to him (R10,11),
Lieutenant Mjtman could not remember which statement of Lieutenant XKath
or of the sentry, Marshall, to which he testified, had been made to him
in the presence of accused (Rl0=12),

Firat Lieutenant Grear O, Clswson, Jr., coamnanding officer
872nd Army Postal Unit, testified that he was told by Lieutenants Kath
and Mitmen that accused "had been caught® rifling meiles He sent for
eccused, asked him, in effsct, if he hed been rifling the mail and re-
ceived from accused the reply: ®'It is true sir'*., Accused also
gaid that he hed thrown the wreppers in the fire.. *The wrappers were
burned to such an extent they could not be identified®, When accused
was searchsd nothing was found on his person (Rlh«l6)e VWitness remem-
bered accused signing a statemsnt prepared by him and Lieutenant Ennis
and the faet that before signing accused had been told "it was voluntary
on his part® (R16) * & # & and given the idea it would be used against
him later on* (K17)e Defense counsel made no objections to ths repeat-
od hearsay testimeony and announced "no objestion® to the admission in
evidence of the various prosecution exhibits,

he Accused was advised of his rights es a witness on his own be-
half end elected to remmin silent. The defense introduced no evidence

(RL7)e

5S¢ As noted, accused pleaded guiltye The court then asked ac-
cused if he understood that by his plea of guilty the court, upon find-
ing him guilty, might iampose a sentense of dishonorable discharge and
forfeiture of all pay and allowances, failing to advise him that the
sentence mighs include a term of confinement. The accused said that
he understood, and upon being asked if he wished at that time to change
his plea he replied that he did not, Thereafter, the court made find-
ings of guilty and imposed & ssntsnce which, in addition to dishonor-
able discharge and total forfeitures, included confinement at hard
labor for five yearse

When the law member, sexplaining to an acoused the effect of
his plea of guilty, errcneously states the meximum punishment that may
be ad judged to be less than the maximm punishment authorized and the
accused is convisted upon his plea of guilty, no evidence being intro-
duced, the punishment imposed may not exceed that so stated by the
court in 1ts explanations (DigZeOPeJAG, 1912-1940, 8004378(2), P+183,
CM 144220 (1921)).
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However, in the present case the prosecution introduced sub-
stantial competent evidence to establish amccused's guilt, independent
of acoused's plea of guiltye Much of the testimony was hearsay.

But the corpus delicti was sufficiently established to support a con-
fession; and it wés shown that accused, on being qusstioned, proamptly
admitted his guilt and later signed a written confession. Al though
the confession was mede to a superior officer and theres is some ques-
tion as to whether accused had been advised of his rights at the tims,
the evidence is clear that his oral end written statements were volun-
tar;er within the meaning of paragraph 1lha, Manuel for Courts-Martial,
1928,

Lieutenant Clawson telked to accused right after the occur-
rencs of the offsnse, Ascused at that time admitted, immediately,
that he had been rifling the mail (at the army post office) and that
he had opened five parcels, the wrapperas of which he said he had thrown
in the fires Just prior to this admission, Lieutenant Mitman hed
locked in the stove at the post office.s In the fire, he saw the ashes
of burned peper. Visible and *identifiable® were: "a gum sticker with
which addresses wers fixsd to presents with a colored border* and alao
*the initiels 'PVT' and it seemed to be the beginning of a return
eddress on a parcel.® <These wrappers, found in a post office, identi-
fied in this menner, could have coms cnly from mail, Under these cir-
cumstances, it was proper to show that accused said that he hed put
the wrappers from ths parcels in the fire (MCM, 1928, parelll, Ppelll,
115)s This statemsnt served to further identify the parcels as mail
matter, All of this occurred late at nights Deliveries were not be-
ing made to soldiers and parcels were not being unwrapped in the post
office by the addressees st that timees DBut the proof is that wrappers
were being burned late at night in the post offices Fire is commonly
used to destroy evidence of crimee It was shown that accused worked
in that ermy post office. He had both "access" and *opportunity*’.

One of the erticles elleged in the Specification to have been atolen
bore all the earmarks of a gift, such as would be found in gift pack-
ages sent by maile The sams can be said with respect to the ring
which was introduced in evidence. The knife and the ring were both
new and unused, The knife bore the original price mark on its blade.
Thus, there was sufficient proof by compstent evidence of the corpus
delioti to support the oral admission of guilt mede by eccused and
the written confession which he later signeds CM ETO 1588, Mosseff;

CM ETO 1737, Mossere

6o The act of accused was not charged as larceny but rather as
conduct prejudicial to good order and military discipline in violation
of Article of War 96« The specification did not attach any specific
value to the property in question, However, the question presented

-as to saufficiency of proof of larceny does not arise (CM ETO 1191,
Acosta)s ‘The offense as alleged and proved involved the willful aend
unlawful abstraction of various packages of United States mail from
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an army post off .ce by a soldier assigned there to duty. His rela-
tion and obligation with respesct to the mail at that army post office
were similar to those of a Uhited States Postoffice Department em-
Ployes with respect to the mail under the control and authority of
that departmsnt.

No punisiment is provided for this offense in the Table of
Maximum Punishments, The penalty of the statute for the protection
of ths Thited States mail in the case of postal employees (ssce318,
Title 18, USC) or the statute for mail protection gensrally (sec.3l7,
Title 18, USC), each providing a maximum period of confinement of
five years, is applicable (MCM, 1928, par.lOhc), except that peni-
tentiary confinemsnt is not authorized (AW 42)

7¢ Accused is 2 years olde He enlisted 6 November 1940 at
Providencs, Rhode Island, to serve three years extended for the dura-
tion of the war plus six months. Thers was no prior service,

8¢ The ocourt was legally constituted and had jurisdiotion of the
person and the offenss, No errors prejudicial to the substential
rights of accused wers committed during the trial, The Board of
Review is of the opinion that the record of trial is legally suffi-
cient to support the findings of guilty and legally sufficient to sup-
port the sentence of dishonorable discharge, forfeiturs of ell pay and
allowances dus or to bscoms dus, and confinement for five years in a
place other than a penitentiary, Federal reformatory or correctional
institution,

(29)

(On Leave) Judge Advocate
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Branch Office of The Judge Advocate General

with the (31)
Eurcpean Theater of Operations
AP0 871
BOARD OF REVIEW NO. 2
CM ETO 3510 | 28 SEP 1944
UNITED STATES ) FIRST UNITED STATES ARMY
)
L ) Trial by GCM, convened at Firast Army
) Stockade, near Formigny, France, 31
Private JAMPS B. FORLONG ) July 1944, Sentences Dishonorable
(32722154 ), 3168th Quar- ) discharge, total forfeitures, and
termaster Service Com- ) confinement at hard labor for 20 years.
pany. ) United States Penitentiary, Lewisburg,
) Pennsylvania,

HOLDING by BOARD CF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SIEEPER, Judge Advocates

le The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2e Accused was tried upon the following Charge and Specifications
CHARGEs Violation of the 93rd Article of War.

Specification: In that Private James B. Furlong,
3168th Quartermaster Service Company, did,
at Saint Germain du Pert, Normandy, France,
on or asbout 20 June 194}, with intent to
commit a felony, vis, rape, comnit an assault
upon Paulette Demaine by willfully and feloni-
ously seizing the said Paulette Demaine, strik-
ing her and tearing eway her clothing,.

He pleadqd not guilty to and was found guilty of the Charge and Specif-
ication. Evidence was introduced of one previous conviction by summary
court for abgence without leave for about 35 hours, in violation of Article
of War 61, He was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become duse, and to be confined at
hard labor, at such place as the reviewing authority may direct, for 20
years. The reviewing authority approved the sentence, designated the
United States Penitentiary, lewisburg, Pennsylvania, as the place of con-
finement and forwarded the record of trial far action pursuent to the pro-
visions of Article of War 503%.

3510
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3« Evidence introduced by the prosecution showed that accused
was a private, 3168th Quartermaster Service Company, stationed with
his company, on 20 June 194);, about one mile from Saint Germain du
pPert, Normandy, France (R7), On that date, between 10 o'clock and
noon, Paulette Demaine, who lived at Saint Germain du Pert, encountered
accused in that neighborhood, She was accompanied by two little boys
and one little girl (R8)s She had seen accused twice before that daye.
On one occasion he had shown her a purse sticking out of his pocket
- (R13,14). After she saw eccused that morning, 20 June, she went into
a tavern, accused followed her, and she left for her home, about one
kilometer aways Acoused followed her and called to her. He showed
her "a little blue booklet*, and pointed out the phrase, *I won't
hurt you", at the same time placing his hands together against his
right cheek and bending his chesk to the right. He also indicated
the gress, The girl said, "No", Accused who was carrying a rifle
fired one shote The children ran away and he fired one shot in their
direction (R8,9,12)., Accused then took Paulette Demaine, holding her
by. the clothes, by her hips, and waist, toward a path leading into a
1ittle park., *He wanted to drag her" and she sald she went because
she could not defend herself, Before reaching the path, "Plerre
Gillain® came alonge She asked him to "protect® her, but accused pointed
his gun at the Frenchman and the latter continued his walking (R9,10).
When accused reached the path with the girl, she shouted and tried to get
avay. He attempted to force her to the ground. She tried to escape. Her
clothes "were torn to pieces®, He struck her on the legs with his -fist
and slapped her face, At this point Paulette was able to get away. She
had hold of his rifle with both hands and threw it away. When accused
went to regain his rifle, she ran away., She went to a little house fol-
lowed by accused, There was an *'0ld weman®' at the house whan accused
intimideted and frightened away. "She left and was shouting for her
house", Accused followed the girl into the house, took her in his arms
and tried to lift her, to force her onto a bed. She "gave him a good
- punch?®, hit him in the face. He did not get her all the way onto the
"bed, because she was defending herself, She was shouting all the time.
Accused's gun was lying on the bed at this time., When he tried “to get
hold of his rifle", she "escaped at that moment and ® * * rushed out*
(R10-1}). She went to her "cousin's" who lives neerby, Accused did not
. follow her. At her cousin's she met socme Anericans in a car. She talked
to one who spoke Frenchs Within a few minutes, about five minutes "per-
haps" after she had escaped from accused, *accused came in® with some
American soldiers (Rl4,15)s The Americans were the *Battery Commnander®
of Battery A, 467th Anti-Aircraft Artillery Battalion, who did not tes-
tify, his First Sergeant Chester E, Gutowsky, and Technician Fifth Grade
Ernest B, Ferrata, who spoke French, of the same organization, They had
been driving in a jeep in the vicinity ebout this time, checking gun
poasitions., Passing through the village, they heard "quite a commotion®,
Upon making inquiry they received information as a result of which they
proceeded on a little farther down the road. Thep they met the prosecu~
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trixe Ferrata talked to her in French. While he talked to the girl,
Gutowsky proceeded *down a little lane® and met accused "coming back®.
Then they were all there before Paulette, including sccused. Paulette
stated that accused, whom she then identified, had tried to rape her.
She was nervous and crying. Accused at that time said he had not been
drinking (R16w-21).

4+ Accused was advised of his rights as & witness and elected to
remain silent, No evidence was offered by the defense,

5. It is unnecessary to recapitulate the evidence further than
to state that sccused, at the tims and place alleged in the Specifica-
tion, armed with a rifle which he fired in the presence of the girl for
the purpose of intimidation, employing superior physical strength, dragged
this girl, Paulette Demaine, a female not his wife, off a road toward a
park, where he hit her with his fists and tried.to throw her on the ground.
She escaped and he pursued her into a nearby house where, after cowing
and driving out an aged occupant, he again attacked the girl and tried to
1if{ her onto a bed. Fortunately she again escaped him. Almost im-
mediately some Americans ceme up to her., She made complaint of the at-
tack to one American, and accused was located by another and accompanied
to the presence of the girl who identified him as her assailsnt. The
assault alleged in the Specification is fully established, The Specif-
ication further alleges, with respect to this essault that it was com-
mitted with intent to commit a felony, viz, rape.

*This is an attempt to commit rape in which the
overt act amounts to an assault upon the women
intended to be ravished, ® & & The intent to
have carnal knowledge of the woman assaulted by
force and without her consent mst exist and con-
cur with the asseult. In other words, the man
must intend to overcome any resistance by force,
actual or constructive, and penetrate the woman's
person* (MCM, 1928, par.l49 1, p.179).

n the question of accused's intent to commit rape, that is, his intent
to have sexual relations and his purpose to accomplish that intent by the
use of force, the evidence is eloquent of that intent and purpose. His
suggestions of sleeping with the girl in the grass, concurring with his
statement that he would not harm her, her refusal, his taking her off
the road to a place where he would be unobserrved, and his attempts to
force her to the ground and later onto a bed, show that his purpose was
sexual intercourse. His use of force prove that he intended to accom-
plish his unlawful purpose by force. There is no question that the girl
refused at all times to accede to his wishes, There is no question in
this case of the identity of accused, that he was her assailant. The of-
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fense of assault with intent to commit rape, in violation of Article
of War 93, as charged, was fully established. The evidence was com-
petent and was uncontradicted.

6. Accused is 20 years old. He was inducted at Fort Dix, New
Jersey, 25 Januery 1943. There was no prior service.

T« The court was legally constituted and had jurisdiction over
the person and the offense, No errors injuriously affecting the sub-
stantial rights of accused wers committed during the trial, The Board
of Review is of the opinion that the record of trial is legally suf-
ficient to support the findings of gullty and the sentence.

8, Penitentiary confinement for 20 years is authorized for the
offense of assault with intent to commit rape (AW 42; sec.276, Fed-
eral Criminal Code (18 USC 455)» The designation of the United States
Penitentiary, lewisburg, Pennsylvania, as the place of confinement is

proper (AW 42; Cir.229, WD, 8 Jume 194, sec.II, pars. 1b(4), 3b)s

@M:\' Judge Mvw‘te

»

Judge Advocgte

Judge Advocate
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War Deparfment, Branch 0ffice of The Judge Advocate General with the
Furopean Theater of Operations. 28 SEP 1944 T0; Comnande
ing General, First United States Army, APO 230, U. S, Army.

I. 1In the case of Private JAMES B. FURLONG (32722154), 3168th
Quartermaster Service Company, attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
gufficient to support the findings of guilty and the sentence, which
holding is hereby approved. Under the provisions of Article of War
50}, you now have authority to order execution of the sentence.

2¢ When copies of the published order are forwarded to this of-
fice, they should be accompanied by the foregoing holding and this
indorsement., The file number of the record in this office is CM ETO
3510. TFor convenience of reference please place that number in brackets
at the end of the orders (CM ETO 3510).

L1 by

Brigadier General, United States Army,
Assistant Judge Advocate (eneral.
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Branch Office of The Judge Advocate General (37)

with the
Buropean Theater of Operationa
APO 871

BOARD OF REVIEW NO, 2 7 00T 1944
CM ETO 3553 |

UNITED STATES g VIII CORPS,.

Ye ) Trial by GCM, convensd at Brecon,
) Brecknockshire, Wales, 9 and 10

Staff Sergsant LEROY McDOUGAL. ) June 194)e Sentence:r Dishonor-

(34111347), Battery A", 969th ) able dischargs, total forfeitures,

Field Artillery Battalion ) end confinement at hard labor for
g life, Uhited States Penitentiary,

Lswisburg, Pennsylvaniae

HOLDING by BOARD OF REVIEW NO. 2
VAY BENSCHOTEZN, HILL and SLEEPER, Judge Advocates

le The record of trial in the case of the soldier named above has
been examined by the Board of Reviews

2+ Accused was tried upon the following cherges and specifica-
tionss:

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Staff Sergeant Leroy
McDougal, Battery "A*, 969th Field Artillery
Battalion, APO 308, US Army, 3id et Penrhiw
Isaf, Llanddeusant, Wales, on or about 17
May, 1944, foreibly and feloniously, against
her will, have carnal knowledge of Mra.
Janet Davies, Penrhiw Isaf, lLlanddeusante

CHARGE II: Violation of the 93rd Article of War.

Specification: In that * * * did at Maesgwyn
Cottage, Trecastle, Wales on or ebout 19 May,
19, with intent to do her bodily harm, com-
mit an assault upon Mrse Margaret Tanner,
Maesgwyn Cottage, Trecastle, Wales « by grasp-
ing her and threatening and menacing her with
a dangerous weapon, to-wit: e knifes
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He pleaded not guilty to and, two-thirds of the members of the court
present at the time the vote was teken concurring, was found guilty
of the charges and specificationse No evidence of previous convie-
tions was introduced. Three~fourths of the members of the court
present at the time the vote was teken concurring, he was sentenced to
be dishonorably discharged the ssrvice, to forfeit all pay and allowe
ances dus or to become due, and to be confined at hard labor, at such
place as the reviewing authority mey direct, for the term of this
natural life, The reviewing authority approved the sentence, desig-
neted the Uhited States Penitentiary, Lewisburg, Pennsylvania, as the
place of confinement, and forwarded the reccrd of trial for action
pursuant to the provisions of Article of War 50%.

3¢ It was shown by the prosecution that accused was, at all timss
mentioned in the specifications, a Staff Sergeant in Battery &, 969th
Field Artillery Battalion, stationed in the general neighborhood of
Llendovery, Trecastle and Talsarn, Wales (R6,7; ProseExel)e He was
detailed as motor sergeant of his battery and it was his duty to ob-
tain water and gasoline for the battalion (R12). The relative loca-
tion of the various places, involved in the occurrences alleged in the
two specifications, is most easily comprehended by visualizing a rough
rectangle, the lower left-hand corner of which is defined by Talsarn,
the upper left-hand corner by Llandovery, the upper right-hend corner
by Dixie's Corner, and the lower right-hand corner by Trecastle, The
sides of the rectangle were approximately six and one-half miles in
distance and its base and top approximately seven and one-half milesa,

On 17 May 194}, accused and his battelion were camped at
Dixie's Corner, and on 19 Moy at a point on the base of the rectangle
about midwey between Talsarn and Trecastle, 0il and water were obe
talned at Llandovery. There was no direct road to Llandovery from
Dixie's Corner, To go from Dixie's Corner to Llandovery, it was
necessary to go firat to Trecastle and then to traverse ths rectangle
from the lower right to the upper laft corner or to go first to Telsarn
and then turn right and go up to Llandoveryes  The latter routs was
substantially longer (Pros.Exel)e

frse Jenet Davies, the victim mentioned in the Specification
of Charge I, lived at Penrhiw Isaf, a farm, about three-quarters of a
mile from Talsarn, on the road from Talsarn to Llandovery (R58)»
Close to Penrhiw Isaf, on a comewhat pmrallelling road, about the same
distance from Talsarn, was Cefn Gareg, enother farm (R58; ProseExel)s
Mrs, Mery Ann Davies (not the prosecutrix) and two of her children
lived at Cefn Gareg. She and her children testifisd; as did also
Mary Margaret Lewis, proprietress of Cross Inn, a "pub® located close
to Talsarn and to Penrhiw Isaf. Mrs, Margaret Tanner, the victim of
the a3sault msntioned in the Specification of Charge II, lived at
Meesgwyn Cottage near Trecastle on a tremsverse road from Trecastle to
Llandovery (R20,31,40,50,108; Pros.Exe.l). When going for gas or
water, accused used a jeep and pulled a trailer loaded with cans or water

tins (RL505152,153:159,171517541765199,200) s The back of the trailer
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was marked by letters and numbers about six inches high: "969 F* (RL76,
190)e Accused had a gold tooth, & gold crown on the left of his
upper two front teeth (H177,189). Accused is five feet seven inches
tall and weighs 138 pounds, Hs described himself as brown skinned
(R187,188) 4 On the days in question, the customary uniform was field
uniform: fatigues, leggings, harness, field helmest, including a belt
and side arms; accused wors a pistol holater eand pistol (Rl1,261),

Mrse Janet Daviss testified that on 17 May 1944, at 4:00 Dpems,
or shortly thereafter, she was in the vicinity of her home, on the road
between Talsarn and Llandovery, and was passed by a jeep with a water
fcarrier?, driven by a lone colored soldier going toward Myddfai, on the
road to Llendoverye This soldier offered her a "l1ift®, She refused,
He drove on and she remembered that among four letters or numbers on the
back of th9 vehicle were the numbers v96%, As she walked in the direc-
tion taken by the jeep she saw a scldier, whom she recognized as the jeep
driver, coming back toward her on foote After speaking to her about
road directions, he drew g knife fram his pocket.and walked toward Ler,
She backed away and rane He pursued her with the knife held in an up-
right, striking position. He caught her, pulled her down on a steeply
sloping bank, opened her clothes, *undid himself®, and put his privete
parts in hers and had an orgasm inside her (R56#69)e She was “choked
with fright*, in fear of her life, and unable to defend herself, physicale
ly incaepable of doing anything about it because of being nervouse. She
was not "willing® and would have shouted if she had thought it would help.
The description given by Mrse Davies of her assailant was that of a colore
ed sergeant in field uniform, wearing a leather case which she suspected
of containing a revalver, This soldier, according to her, had a gold
tooth on ths upper right-hend side of his jaw (R70=72). The following
dayy, Mrs. Davies sgain saw this soldier sitting next to the driver in a
group of six scldiers in a truck passing her house (R82,83,85)s At the
triel, Mrs. Janet Davies selected accused out of a group of nine colored
boys as the "colored boy® who attacked her (R56,57)e

On 19 May 1944, Mrse Margaret C. Tanner was in her home, situate
as above described, with her two smell childrene A little after 3:30
Pells 8 coOlored soldier wearing dungarees and a pistol holster came to
the door and into ths kitchene She tald him to stand by the doore
Hs grabbed her by the hend and said "Why the hell should I stand by the
door". There was more said and then this scldier mouthed scmething
about "I will knife you® and Mrs. Tenner sew a knife coming toward her,
held in his right hand. She and the children screamed and the soldier
ran from the house toward Llandovery. Mrs., Tanner said this soldier
wore sergeant's chevrons and had a gold tooth on the right-hand side of
the upper jeaws From & line-up of nine scldiers in the court room, she
identified accused as her assailant (RL08«115).

Le The testimony of Mrs. Janet Davies established the commission
of the o fense of raps, as alleged in the Specification of Charge I, in
violation of Article of War 92 (MCM, 1928, par.l48b, p.165; CM ETO 3740,
Senders, Wilson and Anderson, and authorities therein cited)e
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S5e The testimony of Mrs. Tanner justified a finding that she was
assaulted with a dangerous weapon, in violation of Article of War 93,
as alleged in the Specification of Cherge IT (MCM, 1928, parel;9m, pe
180). Whether Mrs. Tanner's assailent intended to do her bodily harm
end whether the knife was a dangerous weapon, elemsnts of the offense
elleged under Chargs II, wers both questions for the court to decide
from all the evidence (CM ETO 1953, Lewis; CM ETO 3494, Martinez).

6+ The only issue raised by the defense was as to the identity of
the offender under the two charges, It was denied that eccused was
the culprit, Accused, after being advised of his rights, testified
in his om behalf. He denied that he was the assailant of Mrs. Davies
and of Mrs., Tannere He said that he had not gone for water on the
afternoon of 17 May until between 4:30 and 5:00 (R154). If thias were
trus, he could not have committed the rape at about [:00 p.me at a spot
at least thirteen miles from where his battalion was bivouacked. He
said that he was driven that afternoon by Technician Fifth Grade Mmderson
Mitchell, of his battalion (R152«15)). Accused said he never saw Mrse.
Janet Davies on 17 May (R 156). Mitchell verified this; said he was
never separated from accused that aefternoon until efter their return to
the battalion about 5:30 pems; and that at no time that afternoon were
they near the old bivouac area or Cross Inn (R197«~213), Accused call-
ed numerous other members of his organization who testified with more
or less certainty to facts which, if true, would place accused in his
battalion area at about 4100 p.me, Or a little later, on the afternoon
of 17 May (R259=260)

Evidence offered by the prosecution confl icted with the alibi
presented by accused for the afternoon of 17 May. Prosscution witness,
Mary Margeret Lewis, who resided at Cross Inn and was serving the bar
there on 17 May, testified that a ®lored sergeant and a private cems to
Cross Inn between 2:00 and 3:00 that afternoon and were served with beer,
The private picked up and read a paper which had not been delivered until
about 11:30 a.me These two socldiers arrived in a jeep with a water
carrier behind, The sergeent was dressed in field uniform and had a
gold tooth on the upper left part of his mouth near the fronte s
wasn't very tell end was of medium build, not as dark in color as calor-
ed soldiers usually arse She sew him the next day in a 3/4 ton truck
with about four other soldiers and a driver, in front of her inn,

They wanted to know "if the pub was open®, Upon bsing told that it
was not time for it to be open, they drove offs This witness then
selected accused out of a line~up of nine soldiers in the court room as
the sergeant shes thought was in the Cross Inn on 17 May (R20~27)e The
Cross Inn is a short distence from Taelsarn, which is about half-way
from Cross Inn to the home of Mrs. Janet Davies. Cross Inn is also
only a short distance from Cefn Gareg, which, in turn, is close to the
home of Mrs, Janet Davies (Pros.Ex.l). It was to Cefn Gareg, where
Mery Ann Davies lived with her children Daniel and Mary Auguste, that e
colored soldier drove a jeep with a water trailer at about 3:45 pems on
17 Maye. He asked for a "drop cf water®, This soldier had three
stripes on his sleeve, a gold tooth in the upper left center of his
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mouth, and was of medium build and *not very black", The three msm-
bers of this Davies family did not otherwise identify their visitor of
that afternoon, Hs was given a cup of tea end left about 3:50 pems
(R31=54). Accused denied that he had ever seen Mary Amm Davies or her
two children prior to the identification line-up (R163).

Accused on direct end cross examinations said that he had been
to Cross Inn in a 3/4 ton truck on 18 May between 5:00 and 5:30 peme
With him were two other soldiers and the driver, Accused was sitting
on the right-hand side in the driver's seat, At the Cross Inn they
were told by "the ledy® that she was not open, but would be open at
5130, After that this party drove to Talsaran, turned left, and passed
ths home of Mrs, Janet Davies, going "considersbly slower® than usual
because the road was winding and went through the yard of her house
(RL575158,172«175)¢ This admitted trip of accused on 18 May corroborat-
ed the testimony of the prosecutrix, Mrs, Janet Davies and of Mary
Margaret Lewis, It tended to strengthen their identification of accused
as the soldier they said they had seen in the vicinity of Talsarn on the
day previous where and when the rape had occurred.

With respect to the afternoon of 19 May, accused's battalion was
back in its reguler bivouac area midway between Talsarn end Trecastle.
Accused said that he left the bivouac area between 3:00 and 3:30 Deme
Mitchell was driving for hims. By mistake Mitchell went the wrong direc-
tion, the longer route, toward Trecastle instead of Talsarn. Accused
did not notice Mitchell's mistake until too late to turn backe They
were on the way to Llandovery for water, which he admittedly knew was
forbidden tc use, =znd they took the 0ld Roman Road which turns off to
Llandovery a little over a mile before reaching the other roed that.went
to Llandovery by wey of Mrs. Tanner's home, In taking the first turn
off to Llandovery, accused was about two miles from Mrs, Tanner'se He
said that he did not pass her house, did not stop there, and had never
seen her prior to the identification line-up (RL59-161¢163)e Mitchell
fully corroborated accused in his denial of having been near the homs of
Mrs, Tanner on 19 May (R201-203).

Captain R. C. Coddington, commanding officer, Battery A, 969th
Pield Artillery Battalion (R6), testified that he had told accused, im-
mediately after lunch, on 17 May, thet they would have to have water that
afternoon (Rl12)e  He did not see accused leave (Rl3), but said that ac-
cused reported to him, at epproximately 3:00 pems, that he and Mitchell
were leaving for water (R260). Accused returned between 5130 and 6:00
Dells He asked accused why he was so late and accused said that there
was only one pump at the water point (Rl3). Accused denied that he
had told his captain that he was late becauss some of the pumps were
broken (R170~171). Accused insisted that they had not left their
bivouac area until between 4:30 and 5:00 p.m, and had taken bastween 45
minutes and one hour to make the round trip (RL54,155)e
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The battery commander and three other officers of accused's
organization testified to his excellent character, initietive angd
quality of serviecs (RL40-14)).

From the foregoing, it is the opinion of the Board of Review
that there was substantial competent evidence on which the court was
fully justified in rejecting the alibis offered by accused and his
witnesses and in accepting the identification of Mrs. Janet Davies and
Mrs. Tanner of accused as their assailzat, The issue of fact as to
whether accused was the assailant alleged in the Spscification of each
of the two chargss was a queation for the determinetion of the court
and since there was substantial competent evidence to support the
determination made by the court with respect to this issus, the find-
ings of guilty may not be disturbed by the Board on appellats review
(CM ETO 1065, Strattons CM ETO 3200 Price).

7¢ Accused is 22 years old. He enlisted at Fort Bragg, North
Carolina, on 16 April 1941 for the dwration of the war plus six monthse
There was no prior service.

8¢ The court was legally constituted and had jurisdiction of the
person and offenses, No errors injuriously affecting the substan-
tial rights of accused were commnitted dwring the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentenca.

Ge¢ The mandatory penalty for rape is death or life imprisonmsnt,
as the gcourt-martial may direct (AW 92)s Confinement in a penitentiary
is authorized for the crimes of rape (AW42; secs.278 and 330, Federal
Criminal Code (18 USCA 457,567))e  The designation of the thited States
Penitentiary, Lewisburg, Pennsylvenia, &s the place of confinement, is
proper (¥ 42; Cir.229, WD, 8 Jun 1944, seceII, parselb(l4), 3b)e

@ i ;3‘ - 'z‘zzggé Mvocate

mwv(’( Judge Advocate
(V Judge Alvocate

ABSENT ON LEAVE)
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1st Ind, )
War Department, Branch Office of The Judge Advocate General with the
European Theater of Operationse f)OCT1944 TO: Commanding

General, VIII Corps, AP0 308, U. S. Armye

l. In the case of Staff Sergeant LEROY MeOOUGAL (34111347),
Battery A", 969th Field Artillery Battalion, attention is invited to
the foregoing holding by the Board of Review that the record of trisl
is legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved. Under the provisions of Article of
War 50%, you now have suthority to order execution of the sentence,

2 When copies of the published order are forwarded to this office,
they should be accompanied by the forepoing holding and this indorsement.
The file number of the record in this office is CM ETO 3553. For con-
venience of reference, please place that number.in brackets et the end
of the order: (CM ETO 3553).

Acting Assist udee Advocate General,

3953
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Branoch Office of The Judge Advocate General
with the .
European Theater of Operations
APO 871
BOARD OF REVIEW NO. 1 ' 22 SEP 1944
CM ETO 3570 7
UNITED STATES V CORFS
’ Yo ’ Trial by GCM, convened at Head-
quarters V Corps, Rear Eschelon
Private NOAH M. CHESTNUT Command Post, near St. Martin
(14013545), Company C, Don, Department of Manche,
1340th Engineer Combat Normandy, France, 16 August

Battalion 1944. Sentence: Dishonorable
_ discharge, total forfeltures,
and confinement at hard labor
for ten years. Eastern Branch,
United States Disciplinary
Barracks, Greenhaven, New York.

HOLDING by BOARD OF REVIEW NO. 1
RITER, SARGENT and STEVENS, Judge Advocates

1. The record of trial in the case of ths soldisr named
above has been examined by the Board of Review.

2. Accused was tried upon the following charges and specifi-
catlions:

CHARGE I: Violation of the 96th Articls of War.

Specification 1: In that Private Noah M,
Chestnut, Company "C%", 1340th Engineer
Combat Battalion, did, at or near
Balleroy, Normandy, France, on or
about 26 July 1944, eommit an assault
and battery upon Marie Tillare, by
striking her on the throat and face
with his hands.

Specification 2: In that ™ * * 414, at or
near Balleroy, Normandy, France, on
or about 26 July 1944, willfully,

CONFIDENTIAL
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wrongfully, and unlawfully destroy soms
%iigfs of soms wvalue, property of Marie
To.

CHARGE II: Violation of the 65th Articls of War.

Specification 1: In that * * * did, at or near
Bieville, Normandy, France, on or about
1 August 1944, sirlke Staff Sergeant
Jemes L. L. w.u . .a-Commissioned Officer,
who wasg thex in 1.e execution of his office
by hitting kim oa the erms and chest with
his fist.

Specification 2: In that * * * 414, at or neer
Bieville, Normandy, France, on or about
1 August 1944, use the following insub-
ordinate and disrespectful language to-
ward Staff Sergeant James L, Reess, a
Non-Commissioned Officer, who was then
in the execution of his office, "You're
a chicken shit son-of-a-bitoh. You
dammed bastard, you have never liked me
and never wanted me in this platoon®, or
words to that effect. ,

CHARGE III: Violation of the 61lst Artiecle of War.

Specification: In that * * * did, without pro-
per leave, absent himself from his organi-
zation at or near Bieville, Normandy,
France, from about 2300 hours, 1 August
1944 to about 1745 hours, 2 August 1944.

He pleaded not guilty to Charges I, II and their specifications,
guiltyto Charge III and the Specification thereunder, and was
found gullty of all charges and specifiocations. Evidence was
introduced of four previous convictions: three by speclal court--
martial for (a) absence without leave and giving a false name

to a superior officer, in violation of Articles of War 6l and
96, respectively; (b) escape from eonfinement, in violation of
Article of War 69; (e¢) violating a standing order by being in a
certain plsee without proper authority, in violation of Article
of War 96; and one by summary court for absence without leave
for six hours, in violation of Article of War 6l1. He was sen-
tensed to be dishonorably discharged the serviee, to forfeit all
pay and allowances due or to become due, and to be confined at
hard labor, at such place as the reviewing authority may direct,
for ten yeare. The reviewing authority approved the gentence,
ordered it exscuted, and designated the Eastern Branch, United
States Disciplinary Barracks, Greenhaven, New Xork, as the place
of confinement,

CONFIDENTIAL
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3. 7The reviewing authority in his action ordered the sen-
tence executed and the proceedings were published in General
Court-Martial Orders No. 29, Headquarters V Corps, APO 305, 28
August 1944. Accused pleaded gullty to absence without leave
in violation of Article of War 61. He pleaded not gullty to
Specification 1, Charge II (striking & noncommissioned officer,
in violation of Article of War 65), for which offense the maxi-
mum limitation of punishment imposable is dishonorable dischargs,
total forfeitures, and confinement at hard labor for omne year
(MCM, 1928, par. 104g, p.98). Paragrapb 3 of Artiscle of War
504 provides, in part, that:

"Except as herein provided, no authority
shall order the exesution of any other sentence
of a general court-martial involving the penalty
of death, dismissal not suspended, dishonorsble
discharge not suspended, or confinement In a
penltentiary, unless and until the board of
review shall, with the approval of the Judge
Advocate General, bave held the record of trial
upon which such sentence 1s based legally suf-
ficlent to support the sentense; except that
the proper reviewing or confirming suthority
may upon his approval of & sentence involving
dishonorable discharge or confinement in a peni-
tentiary order its execution if it is based
gsolely upon findings of guilty of a charge or
charges and & sgecifIcaE?on or sgecITIcagIons

0 which the accuse 8 pleaded gu Y

nderseoring supplied].

The sentence to dishonorable discharge was not, therefore, based
80lely "upon findings of gullty of a charge or charges and a
speclification or specifications to which accused has pleaded
guilty.” As the reviewing authority in his action did not
suspend.execution of that portion of the sentence adjudging dis-
honorable discharge until accused's release fron confinement,
the sentence could not be ordered executed prior to the holding
by the Board of Review and the approval of The Judge Advocate
General required by paragraph 3 of Article of War 503. The
gensral court-martial order, therefors, possessed no legal
efficacy.

4, Competent, substantial evidence fully supported the find-
ings of guilty of asgault and battery, and the wrongful and uanlaw-
ful destruction of property, in violation of Article of War 96
(Charge I and Specifications 1 and 2 thereof) (R23-24). Theeri-
dence 1g also legally sufficient to support the findings of gullty

G NTIAL
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of striking and using insubordinate and disrespectful language
toward & noncommissioned officer who was in the execution of

his orfice, in violation of Article of War 65 (Charge II and
Specifications 1 and 2 thereof) (R9-10,13,15,17-18). Although
there was evidence that accussd was somewhat intoxicated (R10-11,
14,17-18), his speech was lntelligible, he realized what he was
doing and there is no doubt that he recognized the noncommissioned
otticer (R10-11,13,17,18,19), who was in the execution of his
office at the time (59 13 16-17). +hs otrrensse otf absence without
leave for the periocd alleged in violation of Artlele of War 61,
was 8lso0 clearly established by the evidence (Charge III and 1ts
Specificetion) (R21;Pros.Exs.l,2).

S+ The charge sheet shows that accused is 25 years three
months of age and enlisted et Jacksonville, Floride, 10 August
1940 to serve for three years. DNo prior service is shown.

6+ The court was legally constituted eand bhad Jjurisdiction
of the person and offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinior that the record of trial
is legally sufficient to support the findings of guilty and the
sentence.

7. Confinement in the Eastern Branch, United States Disecip-
linary Barracks, Greenhaven, New York, is authorized (AW 42; Cir.
210, WD, 14 Sep 1943, sec. VI, as amended).

ﬁ%ﬂ- é Judge Advocate

(Absent on leave) Judge Advocate

W[ . m% J Fuage advocate
s
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War Department, Branch Cffice of The Judge Advocate Gemeral with
the European Theater of Operations. 2ZSSFP1944 TO: Commanding
General, V Corps, APO 305, U. S. Army.

1. In the case of Privete NOAH M. CHESTNUT (14013545},
Company C, 1340th Zngineer Combat Battalion, attention 1s in-
vited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings
of guilty end the sentence, which holding is hereby approved.
Under the provisions of Article of War 50%, you now have
eautbority to order execution of the sentence.

2. For the reasons steted in the holding, General Court-
Martiel Orders No. 29, which was published on 28 August 1944,
possessed no legal efficacy. A new general court-martial order,
deted after this actlon, must issue showing compliance with the
provisions of Article of War 50%.

2. VWhen coples of the published order are forwarded to this
office, they should be accompanied by the foregoing holding and
this indorsement. The flle number of the record in this office
is CM ETO 357C. For convenience of reference please plece that
number in brackets at the end of the order: (CM ETO 3570).

L Ly

4 #E ¢, MeNEIL,
Brigadler Generel, United States Army,
Assistant Judge Advocate General.
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Branch Office of The Judge Advocate General (51)
with the

European Theater of Operations
AP0 871

BOARD OF REVIEW NO. 2

CM ETO 3575

UNITED STATES

Second Lieutenant RICHARD W,
HART (0«1057092), 10th Re-
placement Depot.

1.

- 9 SEP 1944

CENTRAL BASE STATION, COMMUNICATIONS
ZONE (formerly designated CENTRAL BASE
SECTION, SERVICES OF SUFPLY), EUROPEAN
THEATER OF OPERATIONS,.

A\

Trisl by GCM, convened at London,
England, 27 July 1944. Sentences Dis-
nissal and confinement at hard laber
for two years. Eastern Branch,
United States Disciplinary Barracks,
Greenhaven, New York.

N N Nt N’ N Nt N N Nt N Nt

HOLDING by BOARD OF REVIEW Noe 2

VAY BERSCHOTEN, HIIIL and SIEEPRR, Judge Advocates

The record of trial in the case of the officer named above has

been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
office of The Judge Advocats General with the Burcpean Theater of Opera-

tions.

2,

Accused was tried upon the following charges and specifications:
CHARGE I: Violation of the 6lst Article of War,

Specification: In that Second Lieutenant Richard W,
Hart, 10th Replacement Depot, ETOUSA, did, with-
out proper leave, absent himself from his organi-
zation at ILitchfield, England, from about 21 June
1944, to about 27 June 1944,

CHARGE ITs Violation of the 96th Article of War.

Specification 15 In that ¢ ¢ # 3id, at London, Fugland,
on or about 27 June 1944, wrongfully and without
proper authority impersonate a Superior Officer, to
wits A Colonel in the Army of the United States.

-1- 3575
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Specification 2; In that ® ¢ ¢ 414, at Iondon,
England, on or about 27 June 1944, wrongfully
and without proper authority wear and display
a silver star, purple heart ribbon, South
Pacific Theater ribdbon with five stars, and
the soldier Medal,

He pleaded guilty to and was found guilty of the charges and specifica-
tions, Evidence was introduced of one previcus conviction by general
court-martial for absence without leave from 1 April 1944 to 20 April
1944, in violation of Article of War 61, He was sentenced to be dis-
missed the service and to be confined at hard labor, at such place as
the reviewing suthority mey direct, for two years. The reviewing
authority, the Commanding General, Central Base Section, Communications
Zone, European Theater of Operations, approved the sentence and fore
warded the record of trial for action under the provisions of Article
of War 48. The confirming suthority, the Commanding General, Eurcpean
Theater of (Operations, confirmed the sentence, designated the Eastern
Branch, United States Disciplinary Barracks, Greenhaven, New York, as
the place of confinement, and withheld the order directing execution
thereof pursuant to the provisions of Article of ¥ar 50}.

3¢ The undisputed evidence for the prosecution shows that as
First lieutenant Edward J, Sims and Second Lieutenant Thomas F, Pitt,
both of the S04th Parachute Infantry, 82nd Airborne Division, were
sitting in the lyons Corner House, london, bestween three and four
o'cloek in the morning of 27 June 194}, their attention was called to
an officer who came in wearing colonel’s eagles. At the trial, each
identified accused as the officer so ocbserved by them, Ons of the
things attracting their attention was the number of ribbons he wes
wearing, including the parachute wings and the insignia of an anti-
aircraft unit, on his left shoulder (R5,9)s Each identified a blouse,
admitted in evidence as Prosecution Exhibit 4, as the *jacket® the of-
ficer wore, complete except for the "colonel’s eagles on the shoulders®.
The decorations on the blouse were identified as the Silver Star, the
Isgion of Merit, the Purple Heart with bronze leaf cluster, the Soldier's
Medal, the pre-Pearl Harbor medal, the Eurcpean Theater of Operations
ridbbon, and the Pacific Operations ribbon, with five combat stars on it,
The Lieutenants, being parachutists, went over and introduced themselves
to him and asked to what unit he belonged (R6,9-10), as they could not
identify his insignia as any known to them (R10)., Accused introduced
himself to them as Colonel Hart of the lith Anti-Aireraft attached to
the 82n2 Airborne, and they knew no such outfit had at any time been
attached to their division (R7-8,10)¢ Accused (Colormel Hart) told them
the *jump class* he went through, which happened to be the same one
Lieutenant Pitt had gone through (R7)e While they were ingquiring whether
he knew different officers who had gons through this same class, Technician
Third Grade Fred L., Hawekotte, Criminal Investigation Detachment, Head-

- 2 -
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quarters Central Base Section, stationed in london (Rll), who was also
in Iyons Corner House, Coventry Street, at this tims, had his attention
drawn to the argument going on between accused and the lientenants. He
heard the questions ssked and the anawers of accused, The two lien-
tenants seemed to doudt the asuthenticity of accused being a colonel.
Their questions seemed sensible and accused's answers made Hawekotte
susplecious and he asked all three into a little office, phoned his com~
manding officer for instructions &nd was directed to bring all of them
to the office of the Provost Earshal, where it was discovered that *Lieu-
tenant Hart was wanted for being AWOL', and he (accused) was placed ia
confinement (R12)e At first, accused stated that he was a full colonel
but when confronted with the information obtained said he was a ceptain,
Hawskotte 1deatified the dlouse (Proscix.4) worn by accused when srrested
by his initials *F.l.H.® placed and found in the label of the blouse, to-
gether with the insignia and shoulder patsh, Only the "colonel's wings
on the shoulder® were missing (R13).

Captain Quy Penton, 787th Military Police Battalion, Londea,
during the ecourse of his inveatigation of the charges against ascused,
on 18 July 194k, after having first duly warned accused of his rights
therein, took acoused's sworn written statement, admitted in evidence
as Prosecution Exhibit 5, and reading:

*T state that I a=m umauthorized to wear the silver
star, soldier's medal, legion of merit, purple
heart and 8o West Pacifioc TO Ribbon On 27 June
1944, when I was apprehended I was wearing these
ribbens while not authorized to wear them* (R15).

Also sdnitted in evidencs, by consent, were Prosecutioa Exhibit 1, a
stipulation that Prosecutiocn Exhibit 2 be received in evidence as though
it were a duly authenticated copy of the records kept by the War Depart.
ment; Prosecution Exhibit 2, a telegram from the Adjutant General's De-
partment, Washington, giving accused's service record, in substance, snd
stating he was entitled to none of the decorations and ribbons displeyed
by him, exgepting only the American Defense Service Medal and that of the
Eurcpean Theater; DProsecution Exhibit 3, extract copy of the moraning re-
port of *Cas Dst No 51, 10th Repl Depot®, showing accused as of 24 June
194k, *fr &y to AYOL 1200 hrs 21 June 1944%; and Prosecution Exhibit 6,
an extrast copy of form 66«1, relating to Second Lieutenant Richard W,

Bart (0-1057092), arm "CAC", component "ADS", appointed Second Lieutenant
8 July 1943.

4. In addition to plesding guilty, amd admitting in writing his un-

authorized weering ofthe dscorations, accused is conclusively proven gnilty
of all offenses charged,

«3 -
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5¢ The charge sheet shows accused to be 26 years 11 months of
ages He was commissioned 8 July 1943, at Camp Davis, North Carolina,
and has deen on active duty since that date, No prior service is showmn,

6o The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trial, The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence, Dismissal and confinement
is anthorized upoa convietion of an offiecer for a violation of Artiocles
of War 61 and 96,

7¢ The designation of the Eagtern Branch, Uhited States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement, is proper (AW
u' 012.210. 'D' u Sop 19“3. .“.n. a8 m‘.d).

ool TS Fange stvocate

M Judge Mvocate

e -

Advocate
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War Department, Branch Office of The Judge Advocate General with the
European Theater of Operations. - 9 SEP 1944 TOs Command-
ing General, Buropean Theater of Operations, APO 887, U, S. Army.

l. In the case of Second Lieutenant RICHARD W, HART (0-1057092),
10th Replacement Depot, ETOUSA, attention is invited to the foregoing
holding of the Board of Review that the record is legally sufficient
t0 support the findings of guilty and the sentence, which holding is
hereby approved, Under the provisions of Article of War 504, you now
have authority to order execution of the sentence.

2+ lieutenant Hart was convicted 25 May 1944, by general court-
martial for an unauthorized absence of 20 days and sentenced to be dis-'
misaed the service. The approving authority *in view of this officer's
excellent combat record" recommended that execution of the sentence be
suspended and "owing to special circumstances in this case®, the con~
firming authority followed this recommendation. It has since developed

that there was no *excellent combat record®" and that the representations
80 made were false, NoO clemency is recommended,

3. Vhen copies of the published order are forwarded to this office

they should be eccompanied by the foregoing holding and this indorsement,
fThe file number of the record in this office is CM ETO 3575. For con-

rsaience of reference please plase that number in brackets at the end of

tho orders (CM ETO 3575). P

VadA
E. Ce McNEIL, .
Brigadier General, United States Aray,
Assistant Judge Advocate General.

(Sentence ordered executed. GCMO 75, ETO, 28 Sep 1944)
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Branch Office of The Judge Advocate General
with the
European Theater of Operations
APO 871
BOARD OF REVIEN NO, 1
CM ETO 3577 23 SEP 1944

UNITED STATES WESTERN BASE SECTION, SERVICES (F

)

) SUPPLY, redesignated, WESTERN BASE

) SECTION, COMMUNICATIONS ZONE,
EURCPEAN THEATER CF OPERATIONS,

Ve

Second Lieutenant JOHN C,

TEUFEL (0-1580409), Trans- Trial by GCM, convened at 34 Cleveden
portation Corps. ~ Drive, Glasgow, Lsnarkshire, Scotland,
7 August 1944. Sentence: Dismissal,

Nass

HOLDING by BOARD OF REVIEW NO, 1
RITER, SARGENT and STEVERS, Judge Advocates

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-
tions,

2, Accused was tried upon the following Charge and Specification:

CHARGE: Violation of the 85th Article of War,

Specification: In that 2nd Lieutenant John C, Teufel,
Transportation Corps, 5th Port, APO 506, United
States Army, was at Glasgow, Lanarkshire, Scot-
land, on or about 15 July, 1944, found drunk
while on duty in the Operations Division, 5th
Port, United States Army.,

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. No evidence of previous convictions was introduced, He was sen-
tenced to be dismissed from the service, The reviewing authority, the
Commanding Officer, Western Base Section, Communications Zons, Eurcpean
Theater of Operations, approved the sentence and forwarded the record of
trial for action under Article of War 48, The confirming suthority, the
Commanding General, European Theater of Operations, confirmed the sentence
and withheld the order directing execution of the sentence pursuant to
Article of War 503,

-1- 3977
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3. Prosecution's evidence summarizes as followss

On 15 July 1944, the 5th Port, Transportation Corps, was under the
command of Lieutenant Colonel John D. Allen (R17). The accused was assign-
ed to the Cargo Operations section of the Water Division (R15), The chain
of command from the Port Commander was through the Cargo Operations Officer,
Major Francis G. Donahus to the officer in charge of the pier, Major Charles
A, Duffy (R17). The Port Commander held exclusive authority to relieve
officers from duty., Neither the Cargo Operations Officer (Major Donahue)
nor the Pler Officer (Major Duffy), was authorized without the commanding
officer's consent or direction to relieve any officer from duty (R17,18).
Officers were maintained in the division for troop and freight movements
and if there were no cargo operations the officers assigned to the Cargo
Operations section were subject to other dutiea (R16).

Between 8:00 a.m, and 12:00 m. on July 15 accused was on duty at
Princess Dock in Glasgow (R9), He was assigned to assist Captain Danielson
in the unloading of berths one and two (R10), but worked under the direction
of Major Duffyn?mo). The work of unloading contimied until 9:00 p.m. of
that date (R11)., Late in the morning, after consultation with Major
Donahue, who had arrived at Princess Dock, Major Duffy informed accused that
he was released from his work in which he was then engaged at 12:00 m, and
ordered him to report to Major Donahue "after 1 o'clock"., The exact time
he was to report was not specified, but the words contemplated "any time
after 1 pa® (R11).

At 1500 hours accused reported in the ante-room of Building 4 to
Major Donahue and apologized for his terdiness (R9,11,15). He saluted in
proper form (R13,14), but appeared dazed and gave no justifiable explanation
for his late report, He spoke with heasitation. He was untidy and his
face was unclean, His eyes "squinted®., "He was acting like an intoxicated
man", Major Donahue directed accused to wait while he consulted Lieutenant
Colonel Allen (R14), The latter officer then interviewed accused in the
hall of Building 4 soon after 1500 hours, Accused was then unsteady on his
foeet, He was ordered by Colonel Allen not to leave the building and he
indicated he understood the order (R17). :

Colonel Edward C, Forsyths, the medical officer arrived about
thirty mimites later (B21). Accused was directed by Lieutenant Colonsl
Allen to proceed to the back room of the building where an examination was
oonducted, Accused walked unsteadily, his voice wes thick and his replies
to Colonel Forsythe's questions wers slow and hesitating (R17)., Asked by
the medical officer why he did not report until 1500 hours, he replied,
®*I was not available,® Colonel Forsythe pursued the matter, "Fhy were you
not available?® Accused after a pause said he could not explain (R1S8),
The following colloquy cccurred in the re-direct examination of Colonel
Alien:

*Q What was the condition of accused when you
saw him at 1500 hours?

A In my opinion he was drunk otherwise I would
not have charged him,* (R18),
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At approximately 3:00 p.m. on 15 July 1944, Major Frederick J.
Kraschel, Adjutant Genersl of the 5th Port, saw acoused on Cleveden Drive
in Glasgow as he approached the officers' mess building, He was unsteady
and astaggering and was experiencing difficulty in lighting a cigar, Major
Kraschel "more or less" spoke to accused, but received no recognition (R19).
In Major Kraschel's opinion accused was drunk (R20),

Captain Theodore C., Spritzer, Medical Corps, made an examination
of accused about 4130 pem, on 15 July for the purpose of determining his
sobriety (R21). He was given the "Romberg", the "tip of the finger to the
nose", the "coin picking", the "patellar® and "walking heel to toe" tests,
In all of said tests the accused registered a positive condition of intoxic-
ation, iis breath was alcoholic; his pupillary reflexss were sluggish and
his eyes were blood-shot (R22), '

A sample of accused's blood was examined for determination of al-
coholic content at the 112th General Hospital at 5:35 p.m. The analysis
showed "113 mgs. of alcohol per 100 cc® (R23,27; Pros.Ex.A), On the basis
of thia test accused's intoxication was "mild® (R23)., However, by the time
the blood test was made some of the alcoholis content of the blood would
have been dissipated (R25).

4e Accused elected to remain silent and offered no evidence in his
defenss (R27),

5., Certain irregularities occurred at the trial which were subject of
comment by the Staff Judge Advocate and Theater Judge Advocate in their re-
views, None of them prejudiced the substantial rights of accused (AW 37)
and require no further consideration,

6. (a) The evidence established accused's intoxication at the time and
place alleged, Was he "drunk®™ within the purvliew of the 85th Article of
War? ‘

"% # % Any intoxlication which is sufficient
gensibly to impair the rational and full
exercise of the mental and physical facul-
ties 1a drunkenness within the meaning of
the article™ (MCM, 1928, sec.l45, p.160). -

He was subjected to the recognised sobriety tests, All of them registered
positive condition of intoxication, His blood sample taken at 5135 p.m.
contained an alcolholie content which bespoke a "mild intoxication.,®* The
abnormality of his physical reactlons and appeerance was of such degrees as
to cause his fellow officers to believe he was drunk, The issue of drunk-
enness was one of fact for the determination of the court, As substantial
competent evidence supports the court's finding, it must be accepted upon
appellate review (CM ETO 1065, Strattom).

(b) The vital issus in the case revolves about the question whether
accused was ®found drunk on duty® at the time and place alleged,
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Article of War 85 in relevant part provides:

*Any officer who is found drunk on duty shall,
if the offense be cormitted in time of war,
be dismissed from the service and suffer such

other punishment as a court-martial mey direct;
* % ¥

The following excerpt from the lManual for Courts-Martisl, 1928,
is pertinent:

"Under this article it is necessary that accused
be found to be drunk while actually on duty,

but the fact that he became drunk before going
on duty while material in extenustion is im-
material on the question of guilt, A person is
not found drunk on duty in the sense of this
article, 'if he is simply discovered to be

drunk when ordered, or otherwise required, to

go upon the duty, upon which, because of his
condition, he does not enter at all,' (Winthrop).
But the article does apply although the duty may
be of a merely prsliminary or anticipatory nature,
such as attanding an inspection by a soldier
designated for guard, or an awaiting by a medical
officer of a possible call for his services,

The term fduty’ as used in this article means
of course military duty. But, it i1s important
to note, every duty which an officer or soldier
is legally required, by superior military author-
ity, to execute, and for the proper execution of
which he is answerable to such authority, is
necessarily a military duty. (Winthrop).

The commanding officer of a post, or of a command,
or detachment in the field in the actual exerclse
of command, is constantly on duty., In the cass of
other officers, or of enlisted men, the term 'on
duty' relates to duties of routine or detail, in
garrison or in the field, and does not relate to
those periods when, no duty being required of them
by orders or regulations, officers and men ocoupy
the status of leisure known to the service as off
duty.' (Ses Davis.)

In time of war and in a region of active hostil-
ities the circumstances are often such that all
members of a command may properly be considered
as being contimuously oan duty within the meaning
of this article.” (MCM, 1928, par.l45, pp.159-160),
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There is no evidence that accused was under the influence of liquor
at the time he was "relieved" from duty at the Princess Dock at 12 o'clock’
noon on 15 July., He was seen by Major Kraschel at approximately 3:00 p,nm,
in a condition which bespoke intoxication end soon thereafter he reported
to Major Donehue in such condition, The inference is falr and just that in
the interim between 12 o'clock noon and 3:00 p,m. he imbibed intoxicants and
became drunk, He was specifically ordered by Major Duffy to report to
Major Donshue "after 1 o'clock.® The evidence does not show specifically
the reason for the order nor the purpose for which accused was to report.
However, it was shown that officers were maintainnd in the division for
troop and freight movements and that if there were no cargo operations,
officers assigned to the Cargo Operations section were subject to other
duties, They worked until 9:00 p.m. that evening. Major Donahue had the
responsibility of assigning officers "to other duties.” Accused was re-
lisved from the work of unloading the vessel after a consultation between
Major Duffy, the pier officer, and Major Donshus., It is therefore reasonabls
to conclude that Major Donahue desired accused to perform "other duties® whsh
he was directed to report to him (Donahus). Accused performed no "other
duties" that day by reason of his self-imposed disability,

Accugsed!s relesase from work at the Princess Dock was therefors not
such action by his superior officer whereby it was intended that he should

Roceupy the status of leisure known to the
service as 'off duty'® (MCM, 1928, par.l45,
P0159)0

It was only an administrative direction whereby he was transferred from one
work detail, viz: unloading operations at the pier to some other type or
kind of work within the section which was to be designated and defined by
Major Donahue, It would be unrealistic and a denial of the factual situa-
tion to conclude that Major Duffy's order to accused removed him from a
"duty status and temporarily placed him on an "off duty®" status yntil he
recelved further orders from Major Donahue, which would serve to restore him
to a "duty status." Oppositely the evidence compels the conclusion that he
remained "on duty" during the interval, Consequently the principle that an
officer
® % % % discovered to be drunk, when ordered,
or otherwlse required to go upon the duty,
upon which, because of his condition, he does
not enter at all*(Winthrop's Military Law &
Precedents - Reprint, p.612)

is not "on duty® within the purview of the 85th Article of War is entirely
inepplicable,

Accused was manifestly "found drunk®™, The Board of Review is of
the opinion that he remained “on duty" during the interval following his
releass from his unloading work at the Princess Dock and he was "on duty®
when he appeared before Major Donahue three hours later, He was therefors
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®found drunk on duty in the Operations Division, 5th Port, United States
Army* as alleged (CM ETO 1065, Stratton; CM 240207, Bigzg (25 B.R. 385,389),

The Mamual for Courts-Martial, 1928, states:

"In time of war and in a region of active
hostilities the circumstances are often
such that all members of a command msy
properly be considered as being contin-
uously on duty within the meaning of this
article® (P&rousp p.160).

The foregoing prineiple received consideration by the Board of Re-
view (sitting in Washington) in CM 230201, ; Bull,JAG, Vol,II, No.4,
April 1943, sec.443, p.142; (17 B.R. 311,323), In the instant case the
Board of Review (sitting in the European Theater of Operations) does not
believe it 1s necessary to base the guilt of accused upon the foregoing
doctrine., The factual situation presented by the evidence placed accused
on duty at the time of his drunkenness whsther or not the 5th Port was "in
a region of active hostilities.,”

7. The charge sheet shows the accused i1s 38 years and nine months of
age and that he was commissioned a second lieutenant, Army of the United
States, 16 October 1942, to serve for the duration of the war plus six
months, No prior service was shown.

8, The court was legally constituted and had jurisdiction of the per-
son and offense, No errors injuriously affecting the substantial rights
of the accused were committed during the trial. The Board of Review is of
the opinion that the record of trial is legally sufficient to support the
findings of guilty and the sentence,

9. A sentence of dismissal from the service is mandatory under Article
of War 85 upon conviction of any officer of the offense of being found drunk
on duty in time of war (CH 255639 (1942), Bull,JAG, Vol,I, No.5, Oct 1942,

Par.443, P0275)o _
W Judge Advocate

(ABSENT ON 1EAVE) Judge Advocate

MZ m ﬂQ_ Judge Advocate

4
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1st Irﬂo'

War Department, Branch Office of The Judge Advocate General with the
Europsan Theater of Operations. 23 SEP 1944 T0: Commanding
General, European Theater of Operations, APO 887, U.S. Army.

1, In the case of Second Lieutenant JOHN C. TEUFEL (0-1580409),
Transportation Corps, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally sufficient to support
the findings of gullty and the sentence, which holding is hereby approved.
Under the provisions of Article of War 504, you now have authority to
order execution of the sentence,

2, TWhen coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement.
The file number of the record in this office is CM ETO 3577, For conve-
nience of reference please place that number in brackets at the end of the
order:s (CM ETO 3577). (”\\

E. o. McNEIL, v A7
Brigadier Generd], United"é‘ha‘hes Army,
Assistant Jud,ge‘Admm General.

ot

(Sentence ordered executed. GCMO 87, ETO, 11 Oct 1944)
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Branch Office of The Judge Advocate General (65)
with the
Furopean Theater of QOperations
APO 871

BOARD OF REVIEW NO. 2
CM ETO 3583 2 0CT 1944

UNITED STATES XX CCRPS

)
)
Ve ) Trial by GCM, convened in the vicinity
) of La Ferte, Bernard, France, 15 August
Private 0, K. ODOM (38306027), ) 1944. Sentence: Dishonorabls dis-
Battery Dy 551st Anti-Aircraft ) charge (suspended), total forfeitures,
Artillery Automatic Weapons ) and confinement at hard labor for five
Battalion (Mobile). ) years. Federal Correctional Institution,
) Danbury, Counecticut. .

HOLDING by BOARD OF REVIEW NO. 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

le The record of triel in the case of the soldier named above has
been examined by the Board of Review.

2+ Accused was tried upon the following Charge and Specifications
CHARGE: Violation of the 93rd Article of War,

Specification;y In that Private O, K. Odom, Battery
"D*, 551st Anti-Aircraft Artillery Automatic
Weapons Battalion (Mobile), did, near Fierville
in Normandy, France on or about 0010, 3 August
194}, with malice aforethought, willfully, de-
liberately, feloniously, unlawfully, and with
premeditation attempt to murder one Private
Theodore Gonzales, a human being, by shooting
him with a rifle,

He pleaded not zuilty to and was found guilty of the Specification and
the Charge. Evidence was introduced of one previous conviction by sum-
mary court for absence without leave for eleven and a half hours, in
violation of Article of War 61, He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor, at such place as the re-
viewing authority may direct, for a period of ten years. The review-
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ing authority approved only so much of the findings of guilty of

the Specification as involves conviction of attempted voluntary man-
slaughter, and only so much of the sentence as provides for dishon-
orsable discharge, total forfeitures and confinement at hard labor for
five years, suspended until the soldier's release from confinement the
execution of that portion thereof adjudging dishonorable discharge,
and designated the *Federal Correctional Imstitution, Danbury, Con-
necticut, Us S. A.", a3 the place of confinement,

The result of the trial was promulgated in General Court-
Martial Order No. 6, Headquarters XX Corps, dated 30 August 194J.
The cage is considered as though received by the Board of Review un-
der authority of the first sentence of the third paragreph, Article
of War 50%.

3+ The court was legally constituted and had jurisdiction of the
person and offengse. No errors injuriously affecting the substantial
rights of accused were committed during the trial. The Board of Review
is of the opinion that the record of trial is legally sufficient to sup-
port the findings of guilty and the sentence.

4. The Federal Correctional Institution, Danbury, Connecticut,
is not now available for the confinement of military prisoners sen-
tenced to confinement in a Federal institution (Cir.229, WD, 8 June
194k, sec.II). Moreover, while places of confinement in the United
States may be designated for general prisoners under sentence of dis-
honorable discharge not suspended (Cir,.72, Hq. ETOUSA, 9 Sept 1943),
There is no authority in the European Theater of Operations for their
designation in cases of suspension of the dishoncrable discharge. In
view of the suspension, in the instant case, of that portion of the sen-
tence adjudging dishonorable discharge, the 2912th Disciplinary Train-
ing Center, Shepton Mallet, Somersetshire, England, should be desig-
nated as the place of confinement (AG 252 OpGa, Hg. ETOUSA, 12 April

1944).
m‘“w Judge Advocate .

(On Leave) Judge Advocate

L
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War Department, Branch Office of The Judge Advocate General with the
Eurcpean Theater of Operations. 2 0CT 1944 TOs Commnand.
ins Seneral, XX Corps, APO 340, U. 3. Army.

1. Iz the cesz of Private 0, K. ODQM (38306027), Battery D, 551st
Anti-Aireraft Artillery Automatic Weapons Bettelion (Mobile), attention
is invited tc the foregoing holding by the Board of Review that the
record of triul is lezally sufficient to support the findings of guilty
aud the sentence, which holding is hereby approved.

2. It will be necessary, however, for you to publish a corrected
General Court-Martial order, changing your designation of the place of
confinement to 2912th Diseiplinary Training Center, Shepton Mallet,
Somersetshire, Enzland, in order to comply with the pertinent author-
ities cited in paragreph 4 of the foregoing holding.

3. VWhen copies of the corrected published order ars forwarded tc¢
this office, they should be accompanied by the foregoing holding and
this indorsement. The file number of the record in this office is CM
ETC 3583. TFor convenience of reference, please place that number in
brackets at the end of the corrected order: (%ﬁ ETO 3583).

B¢ FRAKLIN RITER,
Colonel, J.A.G.Ds,
Acting Assistant Judge Advocate General.

B
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Branch Office of The Judge Advocate General
with the
European Theater of Operatlons
APO 871

BOARD OF REVIEW NO. 1.
CM ETO 3585 16 SEP 1944

UNITED STATES SOUTEERN BASE SECTION, COMMUNI-
CaTICTS ZCLE, EURCPEAN THEATER
Ve OF OPERATIONS.
Private BENJALTIN PYGLTE
(23741021), 960th GQuarter-
master Service Company.

Trial by GCL, convened «t Tid-
worth, Wiltshire, England, 15
July 1944, Seatence: To be

)
)
)
)
) shot to death with musketry.

HOLDING by BOiRD OF REVIEW L0« 1
RITER, SALCENT and SJavilS, Judge Advocates

l. The record of trial in the case of the soldler named
above has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Speci-
ficztion:

CHARGE: 7Violation of the 92nd article of Var.

Specification: In that Private Benjamin (IRII)
Pygate 960th uartermaster Zervice Company
did at Drill Hell Camp, Westbury, Wilt-
shire, England, on or about 17 June 1944
with malice aforethought, willfully,
deliberately, felonlously, unlawfully and
with premeditation, k111 omePrivete First
Class, James Z, alexander, a human being,
by stabbirne him in the throat with a knife.

He pleaded not guilty and, all merbers of the court present at
the time the vote was talken concurring, wes founl pullty of the
Charge and Specification. No evidence wac introduced of pre-
vious coavictions. All members of the court present at the
time the vote was taken concurring, he was sentenced to be ot
with musketry. The reviewing authority., thse Commanding General,
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Southern Base Section, Communications Zone, European Theater of
Operations, approved the sentence and forwarded the record of
trial for action under Articlsof War 48. The confirming authority,
the Commanding General, European Theater of Operations, confirmed
the sentence and withheld the order directlng execution thereof
pursuant to the provisions of Article of War 503.

3. The facts of this case as shown by the prosecution's
evidence are as follows:

On 17 June 1944 the 960th Quartermaster Service Company
was stationed at Drill Hall Camp, Wiltshire, England. Accused,
deceased (Private First Class James E. Alexander) and the other
soldiers lmmediately concerned in the homiclde were members of
said company (R13,22). At that camp there was evidently a room
or hut set aside for recreational purposes where beer was served.
The witnesses designated the place as a "pub™. On that evening
accused, deceased, Private First Class J. M. Blackwell, Privates
Roy HZasley, Jr., A. L. Graves, C. &4. Dempsey and other colored
soldiers of said company were in the recreation hall, "drinking
beer" (R9,13,19). A soldier named Booker acted as bartender.
Deceased requested Booker to sell him beer. Booker announced
it was closing time. The deceased replied, "If I come in again
and can't get any beer I will turn the place out" (R13). There
then arose an argument between Dempsey and deceased, but Easley
jolned in and became involved with Dempsey (R13,14,19). Deceased
left the room and went outside and finally to his barracks, hut
#2. Easley followed him and went to hut #2 where he also lived
(R13,17,18,19). A4ll of the men then left the recreation hall
and assembled before hut #2 (R13,15,19). ZEasley and deceased
came out of the hut and stood in front of its doorway. Easley
held a bottle behind his back (R13,15). The deceased stood on
Easley's right, about two feet away (R11,17,21). Accused stood
about three feet to the right of Easley, thereby placing deceased
between accused and Easley (R21-22).

The door of the hut opened to the exterior, and at that
time was swung back against the front wall of the structure. 1Its
hinge was on the left hand of a person entering the hut (R11,17,
21). Dempsey was in the group and carried a stove poker (R20).
All of the soldiers were engaged 1n nolsy argument but Easley
and Dempsey were the most vociferous (R10,11,19). Deceased
attempted to quiet the argument (R17). Accused sald to him "Get
back in that hut before I kill you" (R17,18). IHe then stepped
past decsased, reached behind Easley and took the bottle which
Basley then held in his right hend (R9,11,13,14,15). As accused
stepped back he klcked deceased in the right groin. Decesased
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backed against the open door and then bent forward in pain
(rR9,11,12,14,16,19,20). 4iccused pulled a knife from the right
rear pocket of his trousers (R19). He grabbed the knob of the
door with his left nand and commenced to close it (R9,10,16,17).
He then held the knife in his right hand (R10,11,17). He raised
it and plunged it into the lower front surface of deceased's
neck (R9,14,16,19,20,25). 4s the knife entersed the throat there
was a sound like crumpling of stiff paper (R20). Deceased com-
menced to fall forward (R20,21). &ccused pushed him into the
hut, slammed the door (R12,13,21), placed his knife in his pocket
and walked around the corner of the hut (R9,14). He was later
apprehended in hut #7 and taken into custody (R23).

- Deceased immediately came out of hut #2. IHe bled pro-
fusely from the knife wound and held his hand to his throat
.(R13,14,17,21). He was taken to the camp dispensary and died
soon thereafter (R26). The death report (R25; Pros.Ex.l) showed
the nature of the wound as follows:

"e. Diagnosis: Wound, penetrating, slightly
triangular in shape, with apex down; one and
one-half inches long, one inch ahove supra-
sternal notch, penetrating to the posterior
aspect of the trachea; caused by a sharp
instrument, such e&s, possibly, a knife, poker,
+broken glass bottle, bayonet, etCesees”

An autopsy was performed on body of deceased at 216th General
Hospital at 0900 hours 18 June 1944, The autopsy protocol
(K27; Pros.Ex.2) recited the following pertinent facts:

"CLINICsL DIAGNOSIS

Wound, punctured, of neck.

FATHOLOGICAL DIAGNOSES

1. Wound, punctured, of neck, with severance
of inferior thyrold veins, and with wound,
punctured, of trachea.

2. Hemorrhage, external, severe; aspiration
of blood into both lungs; swallowing of
blood into stomach.”

4., The evlidence for the defense summarizes as follows:

Private First Class Burton Lucas, 960th Quartermaster
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Service Company, returned from pass on the night of 17 June 1944
and as he passed the recreation hall, he heard sounds of an argu-
ment therein. iie entered the hall as a group of soldiers rushed
out. Dempsey, who was in the group, held & poker (R28). Easley
came out of the door of another hut and held something behind his
back (R28,30)« Deceased stood at Zasley's rizht hand. Easley
and Denmpsey exchanged words and Dempsey indicated a desire to
fight Easley (R28). Iucas saw Dempsey strike at deceased but he
hit the door with the poker. He did not see accused strike any-
one (R29). Accused said "I wouldn't fight if I were you" (R28);
then turned to Easley and deceased and sald "You bad so-and-so,
get back in." He pushed them into the hut, closed the door and
put his right hand in his pocket (R28,29,30) but witness did not
see him withdraw a knife (R31l). after deceased was pushed into
the hut he tried to come out (£29). He finally succeeded in his
effort and was then bleeding (R30).

Accused elected to be sworn and to testify in his own
behalf. His testimony was as follows:

He was in the recreation hall (called by accused a "pub")
cn the night of 17 June 1944. Deceased, Privete First Class
Blackwell, Privates Dempsey, Graves, and Easiey were present and
wers engaged in an argument. The men left the hall and accused
followed them. They stopped in front of hut #2 and continued the
argument. Accused approached the group and said "You fellows
all in the same company should be friends" (R32). Deceased made
a remark to Dempsey who was going into his barracks to get some-
thing. Dempsey made a reply. Another man held & bottle, which
accuszd took from him (R32,34). From that time forward accused
did not kxnow what heappened. He d4id not remember how he reached
his barracks (R24). while he was engaged in fixing his shoes,
Private First Class Wilson entered the barracks and restricted
the men. Accused was then "just coming to his senses." He went
to the latrine at the back of the barracks eand was then ordered
by Sergeant Phillips to report to the orderly room. He deniled
that he had a knife on the night in question and asserted that
he had not owned a knife since he joined the organization (R32).
He had suffered from similer lapses of memory two or three times
previously. 4 box fell on his head earlier in the year which
left a scar (R32).

Captain George Schwartz, ledical Corps, testified that
on 25 Apr treated accused for a large scalp wound which
required ten stitches. It healed properly, leaving only a scar,
and in witness' opinion there was no brain injury. It was possible,
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but not probable that the injury would cause lapse of memory
(R26,37)

It was stipulated that on 17 June 1944 accused's right
?rou?ers pocket was inspected but no blood stains were visible
R37).

5. Accused stabbed his fellow soldier, Alexander, in the
neck with a knife, and thereby inflicted an injury upon him which
resulted in hils death within & short period of time. The only
question requiring consideration is whether the homicideconsti-
tuted murder or manslaughter.

The important element of murder, to wit, Mmalice afore-
thought” has been analyzed by authorities as-follows:

"The term malice, as ordinarily employed

in criminal Iaw, is a strictly legal tern,
meaning not personal spite or hostility

but simply the wrongful intent essential

to the commission of crime. when used,
however, in connection with the word
'aforethought' or 'prepense', in defining
the particular crime of murder, it signifies
the same evil intent, as the result of a
determined purpose, premeditation, deliber-
ation, or brooding, and therefore as indi-
cating, in the view of the law, a malignant
or depraved nature, or, as the early writer,
Foster, has expressed it, 'a heart regard-
less of social duty, and fatally bent upon
mischief.' - %The deliberate purpose need

not have been long entertained; it is suffi-
cient if it exist at the moment of the act.
Lalice aforethought is either 'express'! or
*implied®; express, where the intent, - as
manifested by previous enmity thereto, the
absence of any or of sufficlent provocation,
etc.-~ 1s to take the life of the particular
person killed, or, since a specific purpcse
to kill is not essential to constitute mur-
der, to inflict upon hin some excessive
bodily injury which may naturally . result in
death; implied, where the intent is to commit
a.felonious or unlawful act but not to kill
or injure the particular person™¥*.n
(Winthrop's Lilitary Law. « Precedents (2nd
2d) sec. 1041,pp. 872-673).
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"lLalice or malice aforethought is the ele-
ment which distinguishes murder at common
lew and, commonly, under the statutes de-
fining murder, from other grades of homi-
cides.***" (29 C.J., sec 80, p. 1084).

The distinction between murder and voluntary manslaughter

is stated as follows:

"Lanslaughter is distinguished from mur-
der by the absence of deliberation and

malice aforethought." (1 yharton's Crimi-

nal iaw, 12th ed., sec. 423, p.640).

Yianslaughter is unlawful homicide with-
out malice aforethought and is either
voluntery or involuntary." (MCM, 1928,
sec. 149, p. 165).

"At common law a killing ensuing from
sudden transport of passion or heat of
blood, if upon sudden combat, was also
manslaughter, and the statutory defini-
tion of voluntary manslaughter has in
some Jurisdictions been made expressly

to include a killingz without malice in

a sudden affray. IHowever, a sudden com-
bat is ordinarily considered upon the

seme footing as other provocations oper-
ating to create such passion as temporarily
to unseat the judgment." (29CT, sec. 115b,
Pe 1128) .

"The proof of homicide, as necessarily in-
volving malice, rust show the facts under
which the killing wes effected, and from
the whole facts and circumstances surround-
ing the killing the jury infers malice or
its absence. lialice in connection with the
crime of killing is but another name for a
certain condition of a man's heart or mind,
and as no one can look into the heart or
rind of another, the only way to declde
upon its condition at the time of a killing
is to infer it from the surrounding facts
and that inference 1is one of fact for a
Jury. The presence or absence of this
malice or mental condition marks the bound-
ary which separates the two crimes of
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murder andggﬂﬂﬂggg% er." (Stevenson

v. United States, 162 U.S. 313, 320;
40 L, BEd. 980, 983) (Cf. Vallace v.
United States, 162 U.S. 486, 40 L. Ed.
1039; Brown v. United States, 159 U.S.
100, 40 L. Ed. 90).

The evidence discloses that accused and deceased were
members of a group of colored soldiers who had been consuming
beer at their camp recreation hall during the evening. i/hen
the hour for closing arrived the soldier who acted as bartender
refused to serve beer to the deceused who assumed a threatening
attitude. It is not clear whether the refusal of the bartender
to serve beer was the primary ceuse of the quarrelsome argument
which simultaneously arose among the soldiers but the existence
of such argument was clearly established. ZEasley, Dempsey and
Jeceased appear to have been foremost in the disorder. Deceased
end Basley left the hall and went to their barracks, hut #2.
Zasley possessed himself of a bottle and in company with deceased
left this hut &nd stood outside thereof in front of the doorway.
In the meantime, the other soldiers left the recreztion hall and
zathered in front of hut j72. They continued the noisy argument.
Dempsey carried a poker. Violent words passed betweer him and
Eesley and there were indications thut & fight rizht ensue be-
tween them. Jccused prior to this tims had evidently been
inactive. &Le stood on deceased's right hand; Easley' stood to
deceased's left. .4t this juncture accused said to deceased "Get
back in thit hut before I kill you." e then stepped past de=~
ceased, took the bottle from Easley, turned and kicked deceaced
violently in the rizht groin. A4s deceesed fell back ageinst the
door and then bent forward as a result of the kick he received
from zccused, the latter pulled a knife from the rigkt rear
pocket of his trousers and plunged it into deceased's neck,
Inflictirg the fatal wound.

From the foregoing it i1s impossible to discover any
evidence that accused and deceased had been involved in a per-
sonal disagreement of any degree of violence. The nearest
approach to a physical combat between the men arose when accused
sald to deceased, "Get back in the hut before I kill you," and
this exhibits a threatening belligerent attitude on the part of
accused. Deceased failed to respond to the threat. VWithin a
matter of seconds accused had taken the bottle from Easley,
kicked deceased in the groin and driven a knife into deceased's
necke Therefore, the rule that & homiclde arising out of sudden
corbat may be manslaughter and not murder (CM ETO 72, Jacobs and
Farley) 1is inapplicable. ,
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Further, there was no evidence of a provocative act or
acts on the part of deceased, nor proof of any facts from which
provocation mey be implied. Neither 1s there any evidence that
eccused was acting under heat of passion or anger sufficient to
dethrone his reasoning faculties. He acted in "co0ld" blood.
Iis acts bespeak deliberate purpose. There are.lacking both of
the essential elsments necessary to reduce a homicide from mur-
der to mansleughter: .

"Heat of passion, alone, will not reduce a

homicide to voluntary manslaughter; to do .

this there must have been an adequate pro-

vocation.” (1 Wharton's Criminal Lew, 12th
Ed. sec. 426, pp. 655,656),

. Conversely, the uncontradicted and unequivocal evidence
shows that accused without any genulne cause or provocation first
kicked deceased and then stabbed him. The proven facts disclose
an act of homicidal violence which inherently is of such vicious,
brutal savagery as to carry within itself proof of malice afore-
thought and thereby irrefragably stamp the offense as murder and
not mansleughter (CM ETO 268, Ricks; CM ETO 422, Green; CM ETO 438,
Smith; CM ETO 739, Maxwell; CM ETO 1901, Miranda; CM BTO 1922,
Forester and Bryant; CM LI10 2007, Harris; CM BI0 3180, Porter;

CM =2T0 3042, Guy]J.

6. The charge sheet shows the accused to be 35 years four
months of age. He was inducted 5 May 1943 at Washington, D.C.
to serve for the duration of the war plus six months. He had no
prior service.

7. The court was legally constituted and had Jjurisdiction
of the person and offense. No errors injuriously affecting the
substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence.

8. Death is an authorized punishment for the crime of mur-

der under the 92nd Article of Vap. ;
\
g ‘”‘ZL Judge Advocate

: Judge Advocate
rd
é/w [ Q@%A Judge Advocate
v 3085
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l1st Inde.

Jiar Department, Branch Office of The J'ud~p udvopace General with
the Zuropean Theater of Operations. 18 SEr T0: Commanding
General, ruropean Theater of Operations, APU 887, U.S.Arny.

1. In the case of Private BENJAMIN FYGATE (33741021), 960th
quartermaster Service Company, attention is invited to the fore-
going holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sen-
tence, which holding is hereby approved. Under the provisions of
article of War 503, you now have authority to order execution of
the sentence.

2. Vhen copies of the published order are forwarded to this
office, they should be accompanied by the foregoing holding, this
indorsement and the record of trial which is delivered to you here-
with. The file number of the record in this office 1s Cli =T0O 3585.
r'or convenience of reference please place that number in bracnetq
at the end of the order: (Cii LTO 3585},

3. ©Should the sentence as imposed by the court be carrisd
into execution it is reguested that a complete copy of the pro-
ceedings be furnished this office in der that its files qaay be

/ i

«Co LCNEIL,
Brigadier General United States aruy,
Assistant Judge ’advocate General.

1 Incl.
Record of Trial.

(Sentence ordered executed. GCMO 111, ETO, 22 Nov 1944)
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Branch Office of The Judgs Advocate General - (79)
with the
European Theater of Operations
APO BTL

BuaD OF REVIEW NO, 2 2 OCT 1944

CM ETO 3614

UNITED STATES ) SOUTHERN BASE SECTICN, COMMINICA~

) TIONS ZONE, EUROPEAN THEATER OF
Yo ) OPERATIONS,.

Trial by GCM, convensd at Plymouth,
Devonshire, England, 26 July 194l
Sentences Dishonorable dischargs,
total forfeitures, and confinement
at hard laebor for five yearse
Federal Reformatory, Chillicothe,
OhiO.

)
Technician Fifth Grade IRA )
DAVIS (36790149), 4001st )
Quartermaater Truck Company '
(TC) )
)
)
)

HOLDING by BOARD OF REVIEW NOe 2
VAN BENSCHOTEN, HILL and SLEEPER, Judge KAlvocates

le The record of trial in the case of the soldier named above has
been exemined by the Board of Review,

2¢ Accused was tried upon the following Charge and Specification:
CHARGE: Violation of the 92nd Article of War,

Specification: In that T/5 Ira (NMI) Davis, [OOlst
QM Trk Coes (TC), did at Camborne, Cornwall,
England, on or about 7 June, 194}, with malice
aforethought, willfully, deliberately, feloni-
ously, unlewfully, and with premeditation kill
one Peter J. Tamborini, a human being, by
striking him with a weapon or other instrument.

Ho pleaded not guilty to and was found: @*O0f the Specification of the
Charges Not Guilty. 0f the Charge: Not Guilty, but Guilty of the
violation of the 93rd Article of War, Specification: In that T/5 Ira
(NMI) Davis, 4001st Quartermastsr Truck Compeny, (TC), did at Camborne,
Cornwall, Englend, on or about 7 June 194, willfully, feloniously and
unlawfully kill one Peter J, Tamborini a human being by striking him
on the head with his fist", No evidence was introduced of previous

A 361.
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convictions, He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become dus, and
to be confined at hard labor, et such place as the reviewing authority
may direct, for five years, The reviewing authority approved the
sentence, d esignated the Federal Reformatory, Chillicoths, Ohio, as
the place of confinement, and forwarded the record of irial for actiom
pursuant to the provisions of Article of War 503}

3« The undisputed evidence shows: That accused was the driver
of a truck carrying soldiers on pass from their camp into the town of
Camborne, Cornwall, and return, on the night of 7 June 194k, When he
returned to tom (R7), about 10:30 that night (R12), to bring the
soldiers back to camp, he had picked up part of them (R7) and then
stopped the truck when he saw two white soldiers and got out, together
with several of the other colored soldiers in the truck, They starte-
ed after the white soldiers (Rl5) who ran, pursued by the colored
soldiers (R9), all halting when they met two colored officers who
stopped their jeep (R7) end talked to the men, While this was going
on, accused walked up behind (R10) and at the side of one of ths white
scldiers and struck him (R15) with his right hand (R16), back of and
below the ear (Rl5)s The white socldier fell on his back (Rl6) on the
black tar pavement (R17). Accused was not seen to have anything in
his hand at the time (R10). A stipulation was entered into in open
court between the prosecution and the defense, accused consenting
thereto, that Peter Je Tamborini, the man allegedly struck, and the
man examined at the post mortem were the sames persons (R17).

Captain Chauncey L. Royster, Msdical Corps, 31tk Station
Hospital, performed an autopsy on Peter J, Tamborini,e Hs found that
death was caused by an extensive fracture of the skull which could
bhave been caused by a fairly severe blow or possibly by a fall (Rl2-13)e
The ear showed "evidence of a violent force® end there was a small
abrasion above and bshind the left eer (Rl4)e

4e The defense produced no evidence and accused, on being inform-
ed by the court of his rights as a witness, through defense counsel,
announced his desire to remain silent (R18).

5e¢ Accused was charged with the murder of Peter J. Tamborini *by
striking him with a weapon or other instrument®, in violation of
Article of War 92, and was found not guilty of this Charge but guilty
of *willfully, feloniously and unlewfully killing him" by striking him
on the head with his fist, in violation of Article o War 93, VWhile
the findings of the court were not couched in the usual legal phrase-
ology, it is plainly evident that the intention of the court and the
legal effect of its findings and sentence were to acquit accused of
mirder and to f£ind him guilty of manslaughter (CM 165268 (1925), Dige
OpseJAG, 1912-1940, secel50(2), Pe310)e The evidence produced gives
not the slightest suggestion that acocused used anything other than his
fist in striking the blowe

*Since death is not the natural or probable re-

sult of a blow with the hand, it seems that no
intent to kill will, under ordinary circume .3(;1-;
(% 2 3

P,
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stances, be presumed, though death results

from the assault thus committed® (People v,
Crenshaw, 298 I11,412; 131 N.E. 576, 15 ALR
671=675)

Death unintentionally happening from a mere agsault is manslaughter

(1 Wharton's Criminal Law, 12th Edition, secs8.}9,450, Dp«687,688),
Manslaughter is a lesser included offense in the chargs of murder

(Mci, 1928, par.li8a, pel62), and is either voluntary or involuntary.
It is voaluntary manslaughter when the act causing death is committed

in the heat of sudden passion caused by provocation. Involuntary
manslaughter is homicide unintentionally caused in the commission of
an unlawful act not amounting to a felony nor likely to endanger life
(McM, 1928, parell9a, ppel65=166). The asseult by accused with his
fist wes an unlawful act not amounting to a felony nor likely to en-
denger life and is plainly within the definition of involuntary man-
slaughter, The findings thet accused struck Tamborini with his fist
as the proof shows and not with a *"weapon or other instrument", as
charged, is here an immaterial varience contained in the lesser includ-
od offense of manslaughter which was favorable to accused and in no way
pre judieial to his rights.

6e The chargs sheet shows accused to be 28 years and four months
of agme He wes inducted at Chicago, Illinois, 6 July 1943, to serve
for the duration plus six months,

7e The maximum period of confinement imposable upon a conviction
of involuntary manslaughter is three vears (Table of leximum Punishment,
1, 1928, par.l0Lc, DPe99)e

8¢ The court was legally constituted and had jurisdiction of the
person and offense, No errors injuriously affecting the substantial
righta of accused were committed during the triel, The Boerd of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of gullty and so much of the sentence as pro-
vides for dishonorable discherge, forfeiture of all pay and allocwances
due and to become dus, and confinement at hard labor for a term of not
more than three yearse

9+ Confinement in a penitentiary is authorized by AW 42 and sece
275, Faderal Criminal Code (18 USCA 454). The designation of the

Federal Reformatory, Chillicothe, Ohio, &s the place of confinement is
proper (Cir.229, WD, 8 Jun 194, sec.II, parse.la(l), 3a)e.

//MM
T <. Judge Advocate

'." 4 .t ,
i Z/{b—(d Judge Advocate

(ON_LEAVE) Judge Advocate
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1st Inde

War, Department, Branch Office of The Judge Advocats General with the
European Theater of Operationse 2 0CT 1944 TO: Commanding
General, United Kingdom Base, Communications Zone, European Theater of

Operations, APO 871, U, S. Armye

l, In the case of Technician Fifth Grade IRA DAVIS (36790149),
4001st Quartermaster Truck Company (7TC), attention is invited to the
foregoing holding by the Beoard of Review that the record of triel is
legally sufficient to support the findings of guiliy and so much of the
sentence es provides for dishonorable discharge, forfeiture of &ll pay
and allowances due and to become due, and confinement at hard labor for
a term of not more than three years, which holding is hereby approved,
Under the provisions of Article of War 504, you now have authority to
order execution of the sentence.

2¢ I perticulerly invite your attention to the fact that the period
of confinement, in the approved sentence, is excessives Accordingly,
by additional action, which should be forwarded to this office for attach-
ment to the record, you should reduce the period of confinement to three
years, which reduction will be recited in the general court-martiel

orders

3¢ The publication of the general court-martial order and the
order of execution of the sentence may be done by you as successor in
commend to the Commanding General, Southern Base Section, Communications
Zcae, Europeen Theater of Operations, and as the officer commanding for
the time being, as provided by Article of War Lbe

lLie When copies of the published order are forwarded to this office,
they should bs accompenied by the foregoing holding and this indorse-
ment. The file number of the record in this office is CM ETO 361l.
For convenience of reference, please place that number in brackets at

the end of the order: (CM ETO 3614)s

B4/ FRANKLIN RITER,
Colonel, JeAsGoDe,
Acting Assistant Judge Advocate General,
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Branch Office of The Judge Advocate General

with the
Buropean Theater of Operations
APO 871
BOARD OF REVIEW NO. 1 2 0CT 1944
CM ETO 3628
UNITED STATES g BASE AIR DEPOT AREA, AIR SERVICE
COMMAND, UNITED STATES STRATEGIC
Ve ; ATR FORCES IN EUROPE.
Privete HENRY W. MASON ; Trial by GCM, convened at AAF
(18089293), Casual Pool, Station 594, APO 635, 18 August
Squadron A, 18th Replace- ) 1944. Sentence: Dishonoreble
ment Control Depot. ) discharge, total .vrfeitures and
) confinement at hard labor for
) five years. Federal Reformatory,
) Chillicothe, Ohio.

HOLDING by BOARD OF REVIEW NO. 1
SARGENT, SHERMAN and STEVENS, Judge Advocates

1. The record of trial in the case of the soldler named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charge and Specifi-

cation:

CHARGE: Violation of the 93rd Article of War.

Specification: In that Privete Henry W. Mason,
Casual Pool, Squadron A, 18th RCD, ASC,
USSTAF, AAF Sta 594, APO 635, dig, at
Crabmarsh Bank, Newcastle-Eccleshall Road,
Eccleshall, Steffordshire, Englend, on or
about 16 July 1944, by force and violence
and by putting her in fear, feloniously
teke, steal and carry away from the presence
of Hilda Mary Herrimen, three (3) one pound
English bank notes, the property of Hilda
Mary Herriman, value about $12.10¢

il

3628
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He pleaded not gullty to the Charge and Specification and was found
gullty of the Specification, except the words "and by putting her

in fear," not guilty of the excepted words, and guilty of the Charge.
Evidence was introduced of two previous convictions, one by swummary
court for absence without leave for 23 days, and one by special
court-martial for absence without leave for 12 days, both in viola-
tion of the 6lst Article of War. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined, at such place as the reviewing
authority may direct, for five years. The reviewing authority
approved the sentence (stating that by virtue of the provisions of
Title 10, 1508 USC (Sec. 1, 41 Stat.794, 4 June 1920), the omission
of the words "at hard labor" from the sentence was deemed legally
ineffective, the legal result of the application of the statutes
being the same as though the court adjudged the confinement to be

at hard labor), designated the Federal Reformatory, Chillicothe, Ohio,
as the place of confinement and forwarded the record of trial for
action pursuant to Article of War 503%.

2., The prosecution's evidence shows that at about 11 p.m. 16
July 1944 (k6,11), lrs. Hilda Mary Herrimen, 26 years of age, was
pushing her bicycle, with her handbag on the handlebars, up Crab-
marsh Bank, near Eccleshall, Staffordshire, Englend (k5-6,8). Accused
approached her, briefly conversed with her and then struck her about
the face two or three times with his hand with sufficient force to
cut her over the eye, knock out some of her upper teeth and daze
her (R7,10,12,20). When she regained her senses accused was gone
and bher small black purse, containing thyee one-pound notes, five
receipts, a counterfoil for a postel order end a shopping list, was
missing from her handbag (R8-10; Pros.Ex.l). A police constable,
after being informed of the crime, questioned accused at the mili-
tary camp at Nelson Hall, at about 1 a.m. the next morning (R20-21).
At the constable's request, accused removed from his pockets the
foregoing papers and 13 one-pound notes (R21).

Accused's identity as the assailant was further shown by
the positive identification of him at the trial, both by the victim
(R5) and by a fermer who saw him near the scene of the c¢rime arrang-
ing his clothing and placing something in his pocket (R16); by his
identification at a parade by both the victim and the farmer (R1O,
18,38); by the presence of blood upon accused's clothing (Pros.Ex.
2) of the same relatively rare type as that of the victim, a type
dirfefent)rrom his own (R19,20,23); and by his dishevelled appear=-
ance (k21). '

4, Arter his rights were explained to him, accused testified
in his own behalf in denial of his guilt, and in explanation of his

SMTIRES L
3628
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possession of the inculpatory evidence and the presence of blood
on his clothing (R28-36).

5. (a) Robbery is defined as

"the teking, with intent to steal, of
the personal property of another, from
his person or in his presence, against
his will, by violence or intimidation

* % * " Ing violence or intimidation
mist precede or accompeny the taking.
The violence must be actual violence

to the person, but the amount used is
Immaterial. It is enough where it over-
comes the actual resistance of the per-
son robbed. * * * there is sufficient
violence * * * where a man is knocked
insensible and his pockets rifled.

* ¥ * Robbery includes larceny, and
the elements of that offense must al-
ways be present v (McM, 1928, par. 149f%,

(v) Evidence that accused was found in possession of
recently stolen property is not only admissible but may also raise
a presumption that he stole the property, and possession of part
of the stolen property Jjustifies the inference of theft of all
thereof (CM ETO 1486, MacDonald and “acCrimmon, p. 13, Vol. III,
No. 6, June 1944, sec. 395 (10] pp. 227-££8, and authorities there
citeds hvidence of accused's possession of the papers contained
in the victim's purse together with 13 one-pound notes Justifiled
the inference that he stole the three one-pound notes contained in
the purse.

(c) There is competent substantial evidence that accused
at the time and place alleged, by force emd violence, stole three
one-pound English bank notes from the person and presence of the

owner thereof, hirs. Merriman. The issues of fact raised by accused's

denial of his identity as the robber and his attempted explanation
of inculpatory evidence were for the determination of the court,
whose findings of guilty are supported by competent, substantial
evidence and will not be disturbed upon appellate review (CM ETO
1621, leatherberry).

3628
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(d) The court in its findings of guilty excepted from
the Specification the words "and by putting her in fear,™ and
found accused not gullty of the words so excepted. Such action
was appropriate in view of the evidence that when accussed took

the victim's purse from her she was in a dazed rather than an
intimideted condition as a result of accused's vicious assault
upon her. It is elementery that robbery may be committed either
by violence or by putting the victim in such fear that he is
warranted in making no resistance (MCM, 1928, par. 149f, p.170).

All the elements of the c¢rime of robbery were clearly
established (CM ETO 78, Watts; Chi ETO 1621, Leatherberry, supra;
CM ETO 2744, Henry; CM ETO 2779, Ely et alf.

6. Ag indicated by the reviewing authority in his action,
the omission of the words "at hard labor" following the word
"confined” in the sentence was legally ineffective in view of
the authorlzetion for the requirement of hard laebor in conjunction
with confinement in that portion of the Table of maximum punish-
ments in the Manual for Courts-kartial, 1928 (paragraph 104c
5.99) f}xing the punishment for robbery (AW 37; Cf. CM ETG 515,

dwards) .

7. Evidence of a previous conviction of accused by summary
court for absence without leave for 23 days (10 June - 3 July 1943),
in violation of the 6lst Article of War, was improperly admitted \
(R4l; Pros.Ex.3), as it related to an offense committed more than
one yeer prior to the date of the commission of the offense charged
herein (16 July 1944), excluding from the computation of such year
periods of unauthorized absence as shown by the evidence of previous
convictions (NMCM, 1928, par. 79c, p.66). In view of the proper
admission of another previous conviction for a similar offense and
- of the clear evidence of accused's guilt of the Charge and Specifi-
cation, however, it is manifest that the improper admission referred
to could not have injuriously affected his substantial rights within
the purview of Article of War 37. Also the period of confinement
was considerably less then the maximum period of confinement imposable
for the offense alleged, namely ten years. (CM ETO 3118, Prophet
and authority there cited).

8. The charge sheet shows that. accumed is 30 years five months
of age and enlisted 27 January 1942 at Fort Bliss, Texas, 1in the
graede of private to serve for the duration of ‘the war plus six
months. He had no prior service.

9. The court was legally constituted and had Jurisdiction of
the person and offense. WNo errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The

POV EIPENTIAL 3628
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Board of Review is of the opinion that the record of trial is
legally sufficient to support the findings of gullty and the
sentence.

10. The maximum punishment for robbery is dlshonorable dis-
charge, total forfeltures and confinement at hard labor for ten
years zMCM, 1928, par. 104c, pe.99). Confinement in a penitentiary
for the crime of robbery is authorized by AW 42 and Sec. 284,
Federal Criminal Code (18 USCA 463). ‘‘'he designation of the
Federal Reformatory, Chillicothe, Ohio, as the place of confine-
ma?t is authorized (Cir.229, WD, 8 June 1944, sec. LI, pars. la(l),
38} e

, Judge Advocate
/hdwfm ’ J[mfmm , Judge Advocate
%&t/ / G%ﬁm} / , Judge Advocate
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War Department, Branch Uffice of 'the Judge Advocate General with
the European Theater of Uperations. 2 0CT 1944 T0: Commanding
General, Base air Depot Area, Air Service Command, United States
Strategic Air Forces in Europe, APO 635, U, S. Army.

l. In the case of Private HENRY /. MASON (18089293), Casual
Pool, Squadron A, 18th Replacement Control Depot, attention is
invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of
guilty and the sentence, which holding is hereby aspproved. Under
the provisions of Article of Var 503, you now have authority to
order execution of the sentence.

2. Vhen coples of the published order are forwarded to this
office they should be accompanied by the foregolng holding and this
indorsement. The flle number of the record in this office is CM
ETO 3628. For convenience of reference please place that number
in brackets at the end of the order: fCM ITO/3628).

// E -g 5'
/ TRANKLIN RITER,
Olonel, JeAeGeDo,
Acting Assistant Judge Advocate General.
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with the
European Theater of Operations
APo 871

BOARD OF REVIEW NO. 2

CM ETO 3624

UNITED

Privates JOHN M. PRITCHARD

Recornnalssance Squadron; and
FRANK. HERRERA (38003192), 27th
Photographic Reconnaissance

9 0CcT1944

STATES EISHTH ATR FCRCE

Ve Trial by GCM, convened at AAF Station

234, 24 August 1944, Sentences As to
each accuseds Dishonorable discharge,

hard labor for two and one-half years.,
2912th Disciplinary Training Center,
Shepton Mallet, Somersetshire, England.

Squadron, both of 7th Photo-
graphic Group Reconnaissance.

)
)
)
3
(16045000), 132th Photographic ) total forfeitures, and confinement at
)
)
)
)
)

HOLDING by BOARD OF REVIEW NO, 2

VAN BENSCHOTEN, HILL and SLEEPER, Judge Advocates

1. The record of trial in the case of the soldiers named above
has been examined by the Board of Review,

2. Accused were tried upon the following charges and specificationss

PRITCHARD

CHARGE; Violation of the 86th Article of War,

Specifications In thet Private John M. Pritchard,

13th Photographic Reconnaissance Squadron, 7th
Photographic Group Reconnalgsance, being on
guard and posted as a sentinel, at AAF Station
234, APO 634, U.S. Army, on or about 9 August
194, wese found sleeping upon his post.

HERRERA

CHARGE: Violation of the 86th Article of War,

Specifications In that Private Frank Herrera, 27th

Photographic Reconnaissance Squadron, 7th Photo-
graphic Group Reconnaissance, being on guard and
posted as a sentinel, at AAF Station 234, APO

634, U.S« Army, on or about 9 August 194y, was
found sleeping upon his post.

3634
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Fach accused stated in open court thet he did not object to be-
ing tried with the other co-accused. Fach pleaded not guilty to
and wes found guilty of the respective Charge and Specification
sgainst him. No evidence was introduced of previous convictions
of pritchard. ZEvidence was introduced of one previous conviction
of Herrera by special court for wrongfully striking a woman in the
face with his fists, in violation of Article of War 95. Each ac-
cused was gentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be cone-
fined at hard labor, at such place as the reviewing authority may
dircct, for two and ons-half years. The reviewing authority ap-
proved the sentence, designated the 2912th Disciplinary Training
Ceater, APO 545, U. S. Army, as the place of confinement, and for-
warded the record of triel for action pursuant to the provisions
of Article of War 50%.

3. TUncontradicted competent evidence shows that while on
guard together, at the time and place alleged, accused failed to
challenze the officer of the day and the sergeant of the guard in
the area which they were guarding (R6-7,10-12,16-17). A search re-
vealed both accused lying on a piece of canvas on the ground (R12,
16-17). One's carbine was sbout six feet from where they were ly-
ing, the other's cloger to them on the ground. Both weapons were
secured by the officer of the day and the gergeant of the guard be-
fore accused arose (R12,15-16). Although neither witness saw the
face of either accused before they arose to their feet, both ap-
peared to be sleeping (R13-1)4,17). Although guards were permitted
to lie down on the post which accused were guarding, while on duty
and frequently did so during the hours of challenging, they were re-
quired to challenge whether or not they were lying down (R1lh-15).

e The defense offered no evidence. The rights of each ac-
cused were explained to him, and each elected to remain silent

(R2h).

5. The evidence clearly supports the inference that accused '
were asleep (MCM, 1928, par.l12b, p.1l11),

6. The charge sheets ghow that accused Pritchard is 22 years
four months of age and that, with no prior service, he enlisted 16
January 1942, at Flint, Michigan, to serve for the duration of the
war and six months thereafter, and that accused Herrera is 25 years
four months of age, that he enlisted at Fort Bliss, Texas, 30
October 1941, to serve for a period of three years, that his ser-
vice was extended by the Service Extension Act of 1941, and that
his only prior service - from 1) October 1941 to 29 October 1941 -
was terminated by discharge for the convenience of the Government.
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7+ The court was legally constituted and had jurisdiction
of the persons end offenses. No errors injuriously affecting the
substantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legal-
ly sufficient to support the findings of gullty and the sentences.
Death or such other punishment as a court-martial may direct 1s
authorized upon conviction of a sentinel found sleeping upon his
post in time of war (AW 86). The desiznation of 2912th Disciplinary
Training Center, Shepton Mallet, Somersetshire, England, as the place

of confinement, is proper (Cir.72, Hq. ETOUSA, 9 September 1943, sec.II,
par.8c).

@@Mdge Advocate

Judge Advocate

(Absent on leave) Judge Advocate
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War Departiient, Branch Office of The Judge ﬁSE?cgfe General with
the Buropean 