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APO 871
BOARD OF REVIEW
ETO 1100 , 15 JAN 1944
UNITED STATES g 5TH INFANTRY DIVISION,
Ve ) Triel by G.C.M., convened at Camp
) Ballyedmond, County Down, Northern
Private JOSEPH (NMI) SIMMONS - ) Ireland, 1 December 1943. Sentence:
(15013511), Headquarters 8 Dishonorable discharge, total
Company, 2nd Battalion, 10th ) forfeitures and confinement at hard
Infantry. ) labor for 30 years., United States
) Penitentiary, Lewisburg, Pennsyl-
) vania.

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

l. The record of trial in the case of the soldier named above has
been examined by the Boasrd of Review.

2. The accused was tried upon the following charges and specifica=-
tions: . :

CHARGE I: Violation of the 6lst Article of War,

- Specification: In that Private Joseph Simmons,
Headquarters Compary, 24 Battalion, 10th
Infantry, did, withoujp proper leave, absent
himself from his organization and station at
Tidworth Barracks, England, from about 2400
hours, 21 September, 1943; to about 1800
hours, 29 September, 1943.

CHARGE II: Violation of the 69th Article of War,

. Specification: In that Private Joseph Simmons,
Headquarters Company, 2d Battalion, 10th
Infantry, having been duly placed in confine-
ment at Camp Ballyedmond, Northern Ireland,
on or about 13 October, 1943, did, at Camp
Ballyedmond, Northern Ireland, on or about
22 October, 1943, escape from said confinement
before he was set at liberty by proper author-
ity.

o Ao
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CHARGE III: Violation of the 58th Article of War,

Specification: - In that Private Joseph Simmons,’
Headquarters Company, 24 Battalion, 10th
Infantry, did, at Cemp Ballyedmond, Northern
Ireland on or about 22 October, 1943 desert
the service of the United States and did

. remain absent in desertion until he was )
apprehended at Belfast, Northern Ireland on
or about 8 November, 1943. - .

ADDITIONAL CHARGE I: Violation of the 93d Article of War,’
a Specificatlon. In that Private Joseph Simnons,
: C Headquarters Company, 24 Battalion, 10th
SRR Infantry, did, at Belfast, Northern Ireland,
on or about 8 November, 1943, with intent to
commit a felony, viz, robbery, commit an .
© . " " assault and battery upon Bernard McKeating
PR by willfully and feloniously grabbing hold
' of and offering and threatening to strike .
and stab the said Bernard licKeating in the
body with an open dagger-like knife,

ADDITIONAL CHARGE II: Violation of the 96th Article of War,
Specification: In that Private Joseph Simmons,
Headquarters Company, 2d Battalion, 10th
Infantry, did, at Belfast, Northern Ireland,
on or about 8 November 1943, unlawfully carry
a concealed weapon, viz, a dagger-like knife.

He pleaded guilty to charges I and II and their respective specifications; |

to-the specification, Charge III, guilty "except the words 'desert' and }
-, Vin desertion', substituting therefor, respectively, the words ‘absent l

_himself without leave from' and ‘without leave'," of the excepted words
“not_guilty, of the substituted words guilty; to charge III, not:guilty
but guilty of violation of the 6lst Article of War; and not guilty to
Additional Charges I and II and their specifications,'  He was found guilty
of all the charges and specifications. Evidence of three previous con=-
victions was introduced: one by special court-martial for cutting a ~
tarpaulin with a knife, one by general court-martial for use of threatening
language towards a superior officer and for carrying a concealed weapon and
‘one by summary court for absence without leave for five days. He was
sentenced to be dishonorably discharged the service, to forfeit all pay and
allowances due or to become due and to be confined at hard labor at such
. place as the reviewing authority may direct for 30 years. The reviewing
authority approved-the sentence, designated the United States Penitentiary,
Lewisburg, Pennsylvania, as the place of confinement and forwarded the
rgiord of trial for action pursuant to the provisions of Article of War
520 .
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3. At the opening of the trial, accused introduced the officer who
investigated the charges against him as his individual counsel. The
trial judge advocate immediately announced in open court that that officer
would be called as a witness for the prosecution (and he was so called)
and asked the accused if he still wished him to act as his individual
counsel, whereupon the accused again stated that he did desire him to act
- as counsel. The Board of Review finds this procedure legal and proper.

Lo The Board of Review is of the opinion'that the record of trial
is legally sufficient to support the findings of guilty and the sentence.

5. The charge sheet shows the accused is twenty-two years and three
months of age. Confinement in a penitentiary is authorized for the :
offense of desertion during time of war (AW 42) and also for assault with
intent to commit robbery (18 USCA, sec.455). The designation of the
United States Penitentiery, Lewisburg, Pennsylvania as the place of con-
finement is correct (WD, Circular #291, 10 November 1943, sec.V, par.3a).

ldf;é£::¢21-/462? Judge Advocate

Judge Advocate

Judge Advocate
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WD, Branch Office TJAG,., with ETOUSA, 15 JAN 1944 TO: Commanding -
General, 5th Infantry Div1sion, APO 5, U.S. Army "

1, . In the case ofrPrivate JOSEPH (NMI) SIMMONS (15013511), Head~
quarters Company, 2nd Battalion, 10th Infantry, attention is invited to
the foregoing holding of the Board of Review that the record of trial
is legally sufflcient to support the findings of guilty and the sentence,
which’ holdlng is hereby approved., Under the provisions of Article of
War. 505, you now have authority to order execution of the sentence.

2. As the effect upon the rights of citizenship of»conviction by

© court-martial of desertion from the militery services in time of war

is fully covered by Federal statutes, it appears both unnecessary and -
inadvisable to mention or include it again in either the action or the
General Court-Martial order, '

3. The sentence herein is excessive and unjustifiable for the
offenses under the circumstances shown by the pecord of trial, His
case will be re~examined in Washington and, I believe, will result in a
very considerable reduction in the sentence, In order to comply with
instructions in reference to uniformity of sentences, and so that this
theater may not be subject to criticism for returning prisoners to the
United States with indefensible sentences which require immediate clem-_
ency action by the War Department, I recommend that a substantial part
of the sentence be remitted, If this be done, the signed action should
be returned to this office for file with the record of trial.

4. When coples of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is ET0 1100. For convenience
of reference please place that number in brackets at the end of the order:
(ETO 1100),/

C : . C. McNEIL,
. Brigadie General, ‘United States Army,
Assistant Judge Advocate General. - -



_Branch Office of The Judge Advocate General
' with the

(5)

 European Theater of Operations

- APO 871

BOARD OF REVIEW

ETO 1103

UNITED STATES
. Ve

Private WOODROW (NMI) BURNS

(15046087), Detachment "A",

Headquarters Company, Head- .

quarters Command, Services
of Supply, ETCUSA, -

N? s S NP N e D s P s

20 DEC 1943

CENTRAL BASE SECTION, SERVICES -
OF SUPPLY, EUROFEAN THEATER CF

~ OPERATIONS. .

. Trial by G.C.M., convened &t
London, England, 19 November 1943.

Sentencs: Dishonorable discharge,

_total forfeltures and confinement

at hard labor for 30 years, United
-States Penitentiary, Lewisburg,
Pennsylvania.

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and SARGENT Jﬁdge Advocates

-~

l. The record of trial in the case of the soldier named above has

been examined by the Board of Review,

. 2, Accused was triea‘upon the following charges'énd specificationst

CHARGE I: Violation of the 58th Article of War,

- Specification: In that Private Woodrow Burms, -
Detachment "A" Headquarters Company, ‘
Headquarters Command, Services of Supply,
ETOUSA, did,  at London, England on or about -
2/ September 1943, desert the service of
the United States and did remain absent in
desertion until he was apprehended at
Birmingham, England on or ebout 24 October

1943.

CHARGE II: Violation of the 69th Article of War.
. . (Finding of Not Guilty),
Specification: (Finding of Not Guilty),
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CHARGE III: Violation of the 93rd Article of War,
Specification 1., In that Private Woodrow Burns,
Detachment "A" Headquarters Company, Head-
quarters Command, Services of Supply, ETOUSA,
did, at London, England, on or about 14
September 1943, feloniously teke, steal, and
carry away six pounds (&6) in English money,
of the value of about twenty-four dollars
*  ($24,00), ten-deiiara-{310700)-tn-the-meney
ef-the-Untbed-Sbabesy the property of Private
* - First Class Anthony F, Barbano, -Headquarters
oo - Detachment, Services of Supply, ETOUSA,
* . amended by V.0, of.appointing authority, JMC,,T.J.A4,

-Specification 2, -In that Private Woodrow Burns,

.- Detachment A Headquarters Company, Headquarters
Command, Services of Supply, EIOUSA, did, at

- London, England, on or about 17 September '
1943, feloniously take, steal, and carry away
-seven pounds (&7) in English money, of the valus
of about twenty-eight dollars (§$28.00), one
dollar ($1.00) in money of the United States,
‘one leather wallet and personal papers of the
value of about one dollar ($1,00), the property

* of Staff Sergeant Kenneth H, Gerber,- Head~ :
quarters Detachment, Services of Supply, ETOUSA,

Specifica.tion 3. In that Private Woodrow Buras,
Detachment "A" Headquarters Company, Head-
quarters Command, Services of Supply, ETOUSA
did, at london, England, on or about 17 -

- September 1943, feloniously teke, steal, and
carry away five pounds (%&5) in English money
of the value of about twenty dollars ($20,00),
one wallet and personal papers, of the value

" of about one dollar ($1. 005)e the property of -
Private First Class William R, Crowder, Head- :
quarters Detachment, Services of Supply, ETOUSA,

He pleaded not gu.ilty to all charges a.nd specifications and was found
guilty of Charges I and III and of their respective specifigations, and
not guilty of Charge II and its Specification, - Evidence of one previous -
conviction by summary court for absence without leave for 16 days was
introduced, He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to becoms due and to be confined
at hard labor at such place as the.reviewing authority may direct for 30
years, The reviewing euthority epproved the sentence, designated the
United States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
finement and forwarded the record of trial for action pursuant to the
provisions of Article of Wer 50%,
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3. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the approved
sentence,

4., The charge sheet shows that the accused 1s 24 years 11 months
of age, Confinement in a penitenti is authorized for the offense
of desertion during time of war (AW 2§¥. The designation of the United
. States Penitentiary, Lewlisburg, Pennsylvenis as the place of confinement
is correct (WD, Circular #291, 10 November 1943, sec.V,3a).

‘}‘é;é;////’-/iég%//”———-:hdge Advocate

Judge Advocate

Judge Advocate
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WD, Branch Office TJAG oy with EI.‘OUSA 2'0 DEC 1943 TO: Comma.nding‘ '
General, Central Base Section, SOS, ETOUSA, APO 887, U.S. Army.

1, . In the case. of Privete woomow (mu) BURKS (15046087), Detach~
ment "A“ Headquarters Company, Headquarters Command, Services of Supply,
ETOUSA, ‘attention is invited to the foregoing holding by the Board of
Review that the record of trial is legally sufficient to support the
findings of guilty, and the sentence as approved by the reviewing
authority, which holding is hereby approved. Under ths provisions of
Article of War 50% you now have authority to order execution of the
sentence,

2, When copies of the published order are forwarded to this office
they should be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is ETO 1103, For convenience

of reference please pla.ce that number in brackets at the end of the order:
(ETO 1103). - R

/ 1
- ' / E. c McNEIL,

Brigadier Genersl, United States Army,
.Agsistant Judge Advocate General,
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Branch Office ;fnThe Judge Advocate General ' '

with the
European Theater of-Onerations
. APO 871
BOARD OF REVIEW |
£0 1107 o 4 DEC 1943
UNITED STATES EASTERN BASE SECTION, SERVICES .

First Lieutenant JOHN JOSEPH
SHUTTLEWORTH (0-1101213),
Company C, 346th Engineer
General Service Regiment,

1.

OF SUPPLY, EUROPEAN THEATER CF
Ve OPERATIONS.,

Trial by G.C.M., convened at
Watford, Hertfordshire, England
20 November_ 1943, . Sentence:
To be dismissed the service.

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

The record of trial.in the case of the officer named above has

been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate General with the European Theater of Opera-

tions, .

2.

. Accused was tried upon the following Charge and Specificationsz

CHARGE: Vieclation of the 96th Article of War,
Specification: 1, In that First Lieutenant John
Joseph Shuttleworth, Company "C", Three

Hundred and Forty Sixth Enginger General
Service Regiment, was, at Kings Langley,
Herts, England, on or about 28 September

1943, drunk while driving a vehicle,

Specification: 2, In that First Lieutenant John
Joseph Shuttleworth, Company "C", Three
Hundred and Forty Sixth Engineer General
Service Regiment, did at Watford, Herts,
England, on or about 28 September 1943,
_wrongfully take and use, without lawful
permission, a certain automobile, to wits
a Government Vehicle, No, 2083712, the
property of the United States, of a walue
of more than flfty dollars ($50,00).

v

-] -
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He pleaded not guilty to and was found .guilty of the Charge and of its
specifications, Evidence of one previous convictlon on 4 May 1943 by
General Court-Martial for being drunk and disorderly in uniform'in a
public place in violation of Article of War 96 was. introduced. “He was
sentenced to be dismissed the service. The reviewing authority, the
Commanding Officer, Eastern Base Section, SOS, ETOUSA approved the sen-
tence and withheld the order directing execution thereof pursuant to the
provisions of Article of War 50%. The Board of Review has treated the
record of trial as if forwarded by the reviewing authority under the
provisions of .Article of War 48, The confirming authority, the Command-
ing General, European Theater af Operations, confirmed the sentence and
withheld the order directing execution. thereof pursuant to the provisions
of Article of War 503, - o S .

3. The evidence for the prosééutionbwas in substance as follows:

. It was stipuléted that Government vehicle No, 2083712 was pro=- .-
perty of the United States and of a value of more than 50 dollars (R10),

Prior to 28 September 1943, Captain Louis B, Zurborg, Company C,
346th Engineer General Service Regiment, accused's immediate commanding -
officer, called the officers of the company together and informed them
that nq vehicle would be removed from the company motor park after 1800
hours without his pernmission, Accused was present when this order was
given (R6). TUse of vehicles after 1800 hours was not prohibited but
pursuant to regimental orders a weekly report was forwarded to regimental
headquarters concerning wvehicles used after that hour (R6,8). Also by
- virtue of regimental orders, officers were allowed to drive vehicles "on

the actuliYy ﬁte" but enlisted personnel assigned by the regiment were to
drive them elsewhere (R6-7), On the night of 28 September 193 accused's
company was stationed in Watford at Cassiobury Park, He was the senior
officer then present in his company, was duty officer in charge of the
camp, and had no duties other than at Cassiobury Camp (R7,2). It was.
customary for the junior officers to arrange among themselves who should
be duty officer on any night and .a system of "Rotatiqn by roster! was _
meintained (R9)., An arrangement existed in the various companies of ‘the
battalion whereby one officer could substitute as duty officer for another,
but Captain Zurborg, who was not in camp on the evening of 28 September,
did not Imow whether” accused had arranged for anyone to teke his place
(R8-9).  The company had one jeep, the last three digits of its number
being "712" (R7). . It was not required that a duty officer obtain Captain
" Zurborg's permission to use a vehicle after 1800 hours (R9), and on the
evening of 28 September accused did not ask the captainls permission to
use the company "jeep" outside the area, nor was any such permission
granted (R7)., Accused had been assigned to the company about 1 May 1943
and as far as Captain Zurborg's knowledge was’ concerned, the character of
the performence of his duties was "very good" (R7-8). '

About 10:15 or 10:20 p.m., 28 September 1943 Michael Dunham,
13 Belham Road, Kings Langley, Hertfordshire, England, was cycling through

. .
3

.-2-

~
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Kings Langley when he was overtaken by.a jeep which was "swerving from
side to side". For about 25 yards the driver slowed dowvm, then turned -
and went to the right of the road into a hedge, reversed on to the pave=-
ment and turned the car towards Watford., He then reversed again and
turned towards Kemel Hempstead. The back wheel was "knocking® and was
dented, Dunham asked the driver, who was the only one in the vehicle,
what the matter was and he replied "I am drunk", He staggered and his
speech was blurred, .The distance from Watford to the scene of the
occurrence was five miles, At the trial when asked if he kmew accused,
Dunham testified that he kmew.his name, Asked if he recognized him he
testified "It is difficult to say, he had his working clothes on, it was
dark at the time", At 'the conclusion of his testimony the president of
the court asked accused to stand and asked Dunham if he was the man who
had been driving the car, Dunham replied "Yes, I think it is now but
at the time his hair was all fair. He had nothing on his hair, His hair
was not done" (R10-13). :

Police Constable Ernest S. Stone, stationed at Kings Langley,
arrived at the scene about 11:30 p.m. and saw a vehicle numbered 2083712,
the right rear whéel of which was "buckled"., = Accused, whom he identi-
fied at the trial, was attempting to use the telephone in a kiosk. He
smelled strongly of intoxicants, was unsteady, and his manner of speech
convinced Stone that he was drunk and "not in any fit state to be in -
charge of a vehicle on a public road" (R13=14). The road was 24 feet
wide where the accident occurred (R20)

. About.10:35 p.m, that evenlng Special Constable Herbert H. Healey,
36 Blackwell Road, Kings Langley, was summoned to the scene and found the
car in the . middle of the road, "Lieutenant Shuttleworth" in the call-bex,
smelling very strongly of alcohol and using "some very bad language, ¥**
he was blessing our telephone communications in general, giving them a
good old leg up, ¥*** he was giving them that the thing was no good and all
the regt.of it," It was Healey's oplnion that he was "under the influ-
ence of drink", He said that he was going to drive back to Watford, got
in and. started the vehicle but then immediately obeyed Healey's order to
get out of the car, Asked at the trial if he knew accused's name Healey
replied "Lieut, Shuttleworth®, When asked if he saw him.in court he
testified "I am afraid I cammot recognize the gentleman here this morning
anyway, When I last saw the accused he had his hair ruffled and he looked
anything other than an American Lieutenant"., At the conclusion of the
cross-examination of the witness, the president of the court said "Accused
%lease itand. Who is that person?" Healey replied‘"That is the accused"
R15-16

After midnight Captain Hiram P, Bamberger, 978th liilitary Police
Company, arrived at the scene and accused admitted to him that he had
been driving the vehicle., There was an odor on his breath and "¥%¥ it
was indisputable that he had been drinking", However, Captain Bamberger
could not say that he was drunk,” "I would not say that he was entirely

-3
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drunk, but too drunk to afive a car", He was wearing what appeared to
?e a pa%r of moccasins, He was not placed under. arrest at that time
R17-19 o , BN

.In the Opinion of Corporal Charles H, Hurley, 978th Military
Police Company, who arrived at the scene between 10:15-10:30 pem.,
accused was then under the influence of liquor and although his speech
was normal, he was not in ¢ondition to drive a vehicle. There was an
- odor of alcohol about him., ' The right rear wheel of the car was broken
off at the base of the cone and the lugs were stripped. The scene of
the accident was between six and eight miles from Wetford. (R19-20),

" 4s For the defense, Second Lieutenant John K, Petty, ¢ompany B,
346th Engineer.General Service Regiment, testified that a little after
'6:00 p,m., 28 September, about four or five officers, including accused,
gathered together before dinner. ' "There was a quart bottle on the
table ¥% I didn't see everybody take a drink, but I figure they took
about one, maybe some of them took two, but I don't think they took.more
than that", . After supper Lieutenant Petty "heard the bottle open' tut :
he did not know whether it was entirely consumed during the evening.
Between 8:00-9:00.p.m..accused said "#¥* he had to go but he was duty
officer, so-I was sitting around and was not going out, so said 'If you
. want to go, go ahead and I will do 1t'%, Accused's speech was then
"alright", and when he left about 10300 p.m. he did not stagger, was not -
drunk, and in Lieutenant Petty's opinion was capable of driving a car,
Although accused had been drinking with the other officers, Lieutenant
Petty did not know how much he had consumed. A Lieutenant Oyler.was
%resent)that evening but was in the hospital at the time of the trial -
R22=24). . .

The prosecution and defense then stipulated that if Second | -
Lleutenant Jack E, Oyler, Company B, 346th Engineer General Service Regi-
ment, were present in court and sworn as a witness he would testify as
follows: .

. " . In reference to Lt. Shuttleworth, lst
Lt. Co,'C! 346th Engr Gen Serv Regt, on
or about Sept. 28, 1943 at about 2130

- hours, He was not drunk to my knowledge."
(R24). .

The record of trial then recitess:

"The court was reminded that it was not
necessary to accept this stipulation and
that the ruling was made that the stipu-
lation be not accepted, The President
pointed out, in explanation, that several
witnesses had testified to the condition
of the accused and it was unusual to bring
a stipulation of that nature into the court."

. -
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‘The defense then stated:

"It is merely corroborative testimony, if
. there 18 more than one person there able’
‘- to testify the accused would like the
' * bemefit of their testimony.! (R25).

The record recites, that the court closed and an re-0pening I’ob;]ec‘l:ed. to
. the stipulation being introduced” (1124-25). ‘

. Secomdd Lieutena.nt Clevaland Romero, Company B, 346th Engineer
General Service Regiment, teatified that "we all took a drink before
supper® and that upon the officers' return to the hut "there was some =
_left in the quart and it was passed around again®, Tt was then about
8:30 or 9:00 p,m. Lieutenant Romero went to bed at 9 30 pem. and .
accused was not drunk at that time (R25-26). -

Accused, having been advised of his rights elected to rema.in
silent (R26). _

4.‘ ‘o 1 :d e itieg.

= {a) On direct examination Captain Bamberger testified that
accused admitted to him that he had driven the car, ‘The defense objected
and stated that it should be shown that accused had been cautioned as to
his rights.,  The law member sustained the objection and the defense then
moved that the court not consider the testimony concerning accused's
admigsion, ' Captain Bamberger then testified on direct examination that
the "statements" were voluntarily given but that he did not advise accused
of his rights at that time, The court closed and upon being openéd the
president agnounced that the objection.was not gsustained (R17). The
statement by accused that he had been driving the car was an admission
only, and as such 1t was properly received in evidence without any showing
of its voluntary nature (CM 227793, gg_g_z;ggg CM ETO 804, Ogletree et al;
MCM,, 1928, par.1l4b, p117). .

(b) On direct exemination Lieutenant Romero was asked if he had
axw idea how many drinks accused might have had that evening, The presi-
dent of the court stated: "The number of drinks has nothing to do with
whether the man was drunk or not" (R26). The president's statement was
manifestly ah expression of personal opinion. The number of drinks which
accused consumed during the evening, his meeting with Dunham having
occurred about 20 minutes after hls departure, had a material bearing on
the issue of drunkenness and the witness should have been allowed to
answer the question.

(¢) When asked if he recognizéd accused, Dunham testifieds "It

is éifficult to say, he had his working clothes on, it was dark at the
time®, At the conclusion of the testimony the president told accused to
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stand and then asked Dunham if he was the man who had been driving the
car, He replied "Yes, I think it is now *¥*"  and testified as to a
difference in the condition of accused's hair (RlO 13), When asked if
he saw accused in court, Constable Healey testified "I am afraid I can-
‘not recognize the gentleman here this morning anyway #*%%*" (R15), At
the conclusion of the cross-examination of Healey, the president of the
court said "Accused please stand. Who is that person?® Healey replied
"That is the accused" (R16), Both witnesses had testified that they
knew accused's name to bé Lieutenant Shuttleworth (R10,16). Although
it was beyond all question established by the evidence that accused was"
the man involved in the commission of the offenses alleged, the action
of the president in pointedly directing the attention of the two wit-
nesses to accused in the manner disclosed by the record was improper and
is a practice not to be, condoned, However, the action of the president
in ordering accused to present himself for identification did not viclate
the prohibition of the Fifth Amendment to the Federal Constitution

" against compelling one to give evidence against himself (MCM,, 1928
par.122b, p.130; Holt v. United States, 218 U.S. 245, 54 L.Ed, 1021),

-(d) From the record of trial it appears that the witnesses were
excused upon the completion of their testimony, but it is not stated
therein that they withdrew from the court room., -

! .

(e) The refusal of the court to accept the stipulation that if
Lieutenant Oyler were present in court and sworn he would testify that
at 9:30 p.m, accused was not drunk to his knowledge, was plainly errone-
ous (R25§ A stipulation need not be accepted by the court nor is the
court pound by a stipulation even if received (MCM,, 1928, par.126b,
Pel36)., However, the issue as to whether accused was drunk while driv-
ing the vehicle was one of fact and was, of course, of peramount
. importance with respect to the question of his gullt or innocence of the
offense alleged. When the stipulation was offered in evidence, the
president of the court remarked that "#%* gseveral witnesses had testified
-~ to the condition of accused and it was unusual to bring a stipulation of

- that nature into court", Five witnesses had then testified adversely
to accused with respect to the issue of intoxication, and the evidence of
but one witness which was beneficial to accused hed been produced by the
defense, Stipulations similar in character 'to the one offered are
. commonly admitted in trials by courts-martial, Although the accident
.occurred about 10:20 p.m, and the time involved in the proffered stipu-
lation was 9:30 p.m., evidence as to accused's sobriety at 9:30 p.m. was
material to the issue and the stipulation should have been admitted, The
court did receive in evidence the testimony of two witnesses for the
defense that accused was not drunk about 9:30 p.m. and 10:00 p.m.
respectively. However, in view of the clear, convincing and detailed
testimony by several witnesses as to the fact of accused's intoxication
at the time of the accident and shortly thereafter, and his actual _
admission to one such witness that he was drunk, the Board of Review is
of the opinion that the refusal of the court to admit the stipulation as

- 6 -
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to Lieutenant Oyler's testimony did not injuriouély affect the substaﬁ:“
tial rights of accused,

(£f) The review of the Staff Judge Advocate of the Eastern Base
Section, S0S, ETOUSA refers to other irregularities appearing 1n the
record of trial. Further comment thereon is unnecessary,

: The foregoing errors and irregularities when considered in
solido did not injuriously affect the substantial rights of accused..

6., The evidence clearly established accused's guilt of the offense
alleged in Specification 1 of the Charge (driving a vehicle while drunk).
The accident occurred about 10:20 p.m., He admitted to Dunham at the
time that he was drunk. He staggered and his speech was blurred.
According to Corporal Hurley who arrived at the scene before 10330 p.m.,
accused was under the influence of liquor, had an odor of alcohol about
him and although his speech was normal, he was not in condition to drive
a vehicle, Special Constable Healey was summoned to the scene about
10:35 pem. and testified that accused smelled very strongly of alcohol,
was very profane and "was under the influence of drink", According to
Constable Stone who arrived about 11:30 p.m., accused smelled strongly
of intoxicants, was unsteady, and his manner of spesch indicated that he
was drunk and not in a fit state to drive,  Captain Bamberger, who did
not arrive until after midnight testified that "¥¥* it was indisputable .
that he had been drinking," and that there was an odor on his breath,

The Captain could not say that accused was drunk but did testify that he
was "too drunk to drive a car", Two witnesses for the defense testified
that accused was not drunk at about 9:30 and 10: 00 pems The question of
drunkenness was one of fact for the sole determination of the court,
There is substantial competent evidence to sustain the findings of the
court, therefore the Board of Review can not disturb the same (CM 145791
(19215, CM 161833 (1924), OM 192609, Rehearing (1930, Dig.Ops.JAG.,1912-
40, sec.408(2), p.259). The evidence is legally sufficient to support

‘ the findings of guilty of Specification 1 of the Charges

7. With reference to Specification 2 of the Charge (wrongfully
taking and using a Government vehicle without lawful permission), accused
was duty officer on the evening of 28 September., There was no evidence
that he.accepted the offer of Lieutenant Petty to take his place in that
capacity, It is true that the duty officer was not required to secure
the permission of Captain Zurborg to use a-vehicle after 1800 hours,
However, it was established by the evidence that as duty officer that
evening, accused had no duties other than in Camp Cassiobury at Watford.
Furthermore, by virtue of regimental orders officers were allowed to -
drive vehicles only "on the actual works site" but enlisted personnel
assigned by the regiment were to drive them elsewhere. Accused was
driving the vehicle between five eight miles away from Watford while
he was in a drunken condition, The ev1dence showed that when questioned
by. Dunham he was the only one in the wehicls, Ths foregoing evidence
' was legally sufficient to support the findings of ,guilty of Speciflcation
"2 of the Charge,
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. 8, The cha.rge sheet shows that accused is 29 yea.rs of age a.nd
enlisted in the regular army 3 October 1938, * -He served from 3 October
1938 to about December 1938 in the 29th Engineers (Topographic); from
December 1938 to August 1939 in the 6é5th Engineer Company (Topographic);
from August 1939 to March 1940 in the 4th Engineer Battalio I()gombat);
and from March 1940 to June 1942 as firet sergeant at Fort(V¢lvoir, . - -
.Virginia in-the ERTC, -He was commissioned a second ueutenant 1n tha
»’Army of the United- Sta.tes on 21. June 1942, - -

9. The court wa.s lega.lly constituted end ha,d Juriadiqtion of the
.person’ and offenses, No errors-injuriously affecting the substantial = .
rights of accused were committed during the trial, © The Board of Review
is of -the opinion that the record of trial is legally pufficient to .
. support the findings of guilty and the sentence, Dismissal is author-
1zed upon conviction of viola.tion of Lrticla of War. 964

mé’ - A.Jﬁdg'e Advocate -

' Judge Advocate . -
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lst Indo

WD, Branch Office TJAG., with ETousa, Q4DEC 1943 1o Commenyiag—
General, ETOUSA, APO 887, U, S, Army. :

1., In the case of First Lieutenant JOHN JOSEPH SHUTTLEWORTH
(0~1101213), Company C, 346th Engineer General Service Regiment,
attention 1s invited to the foregoing holding of the Board of Review
that the record of trial is legally sufficient to sypport the findings
of guilty and the sentence, which holding is hereby approved. Under
the provisions of Article of War 50&-, you. now have authority to arder
- execution of the sentence,

" When copies of the published order are forwarded to this office,
they should be accompanied by the foregoing holding and this indorsement, !
The file number of the record in this office is ETO 1107, For convenience;
of reference please place that number in brackets. at the end of th.&*orda&

22 @7

/. /E. C. McNEIL,

Brigadier General, United States Jﬁg,
. Agsigtant Judge Advoca‘be General.

(Sentence ordered e;;ectited.' GCMO 29, ETO, 27 Dec 1943)

b
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’ Branch Office of The Judge Advocate General

with the
European Theater of Operations
APO 871,
BOARD OF REVIEW ) - o :
UNITED "S TATES 1ST INFANTRY DIVISION.
Ve H Trial by G.C.lL,, convened at Falma

- b1 Montechiaro, Sicily, 27 September
1943, Sentence: Dishonorable dis-
charge (suspended), total forfeitures
and confinement at hard labor for 20
years, HaATCUSA Disciplinary Training
Center, Casatlanca, French lorocco.

Frivate ROY (MMI) ARLISTRONG
(6664798), Battery "A", 7th
Field Artillery Battalion.

P e Tl L L S g e W s

HOIDING by the BOATD OF REVIEW
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

1. The record of trial in the case of the soldier named aktove hzs
been examined in the Branch Office of The Judge Advocate General with the
Buropean Theater of Operations and there found legally insufficient to
‘support the findings and sentence in part, The record has now been exam-
ined by the Board of Review which submits this, its holding, to the
As31stant Judge Advocate General in charge of said Branch Office.

2. Accused was tried upon the following Charge and specifications:'.

CHARGE: Violation of the 75th Article of War, .
‘- "Specification 1¢ In that Private Roy Armstrong,
Battery A, 7th Field Artillery Battalion,
~did, at Enna, Sicily, on or about 22 July
1943, while before the enemy, by his miscon-
-duct in becoming drunk and disorderly, en-
danger the safety of his Battery, which it
was his duty to defend,
_ Specification 2: In that Private Roy Armstrong,
Battery 4, 7th Field Artillery Battalion,
did, at Enna Sicily, on or about 22 July
1943, while before the enemy, by his miscon-
- duct in becoming so drunk he was unable to
perform his duties as a cannonser, endanger g
the safety of his Battery, which it was his )
duty to defend. .
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He pleaded not guilty to and 'was found guilty of the Charge and its speci-
fications, Evidence of four previous convictions by summary courts-martial
was introduced: one for two unauthorized absences of four deys and five
days respectively, one for two days ebsence without leave, both in violation ,
of the 6lst Article of War; one for five and a half hours absence without
leave and bresking quarantine, and one for three days absence without leave
and breaking quarantine, both in violation of the 6lst and 96th Articles of
War, He was sentenced to be dishonorably discharged the service, to for-
feit all pay and allowances due or to become due and to be confined &t hard
labor at such place as the reviewing authority may direct for 20 years, The
reviewing authority epproved the sentence, ordered its execution, but sus-
pended the execution of that portion thereof adjudging dishonorable discharge
until the soldier's release from confinement and designated the NATOUSA Dis-
ciplinary Trainlng Center, Casablanca, French morocco as the place of. con-
finement,

: The proceedings were published in General Court-Martial Order Mo,
83, Heddquarters 1lst U.S., Infantry Division, APO 1 dated 9 December 1943.

- 3+ Testimony of witnesses for prosecution summarizes as follows:

- Corporal Spero Gianakouros, Headquarters Company, lst Infantry ~
Division, testified that on the afternoon of July 22, 1943, while on a motor
patrol with Private Otello Casistrini in the town of Enna, Sicily, he was
stopped by a civilian, A4s a result of an ensuing conversation with the
civilian, Gienakouros and Casistrini accompanied the civilian to a house.
After some delay the door was opened by a woman who pointed to a soldier in
the room who was carrying a rifle and was engaged in opening the drawers of
a bureau, . The soldier was disarmed by Gianakouros (R5), He was in a
- dazed condition, talking inecoherently,-and his breath smelled of liquor. In
his right hip pocket was a pair of cheap opera glasses (R6)e This soldier
was the accused Armstrong (B7).. He resisted removal from the house. When
placed in a jeep to be taken to the police station a civilian asserted that
& watch had been taken from him by accused, which was later found on accused.
and returned to the owner (R6). At the military police station in Enna, a
civilian pointed to him and started spesking in Italian, The two men
seemed to ‘recognize each other. There were indications that accused was
responsible for bresking a rifle belonging “to the civilian.. Subsequently,
accused was taken back to his Toutfith, As Gianakouros wes ‘leaving the
battery a commotion arose. ~ Someone said, "look’ out, he's going for a
stack of rifles.,” Armstirong ran up a hill, but a noncommissioned officer
took hold of him. - He cursed the men forming the police escort and threat-
ened them (R7), In the opinion of Gianakouros accused was so drunk he
: ?as)incapable of performing his dutles and did not know what he was doing
" (Rr8). . . .

Private Otelld"Casistrini, Headquarters Company, lst Infantry
Division, corroborated Gianakouros' testimony with respect to the discovery
of accused, the incidents connected therewith end his condition,  In his
opinion accused was drunk (R10-13).
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Private First Class Harris, Headquarters Company, lst Infantry
Division, testified that he was one of the party which returned accused to
his organization. He corroborated Gianskouros! testimony with respect to
Armstrong's actions and conduct after arriving at the battery location,
Harris expressed the opinion that accused was drunk while at the police
station and after arrival at the location (R13,14).

Captain Lemuel D, Thomas, Jr., Commander of Battery "A", 7th
Field Artillery Battalion, identified accused as a member of his organiza-
tion on 22 July 1943, and stated that on that day his battery was about
1000 yards south-east of Enna in tactical support of the 16th Infantry. It
was in position, layed and ready to fire though no firing was done. The
Canadians, located about 10,000 yards to the right of Battery 4, had run
into opposition and were conducting the nearest. firing (R15), Capteain
Thomas' battery could fire 12,500 yards. It was in the line, on continu~
ous alert and did not know when it would be called on to fire. The action
was not out of range of the battery, It wes about 10,000 yards distant,
but in order to be effective it would have been compelled to fire close to
the city of Leonforte within the Canadians' sector (R17). It had not
fired within the previous few days and two days later moved forward through
Enna and Calsibetta to Villa Rosa some 20 miles without having fired a shot
(R17,18). The military police brought accused to Captain Thomas about
four o'clock in the afternoon., He was unsteady on his feet and definitely
had been drinking. He was cursing and disorderly., He was in no condition
to perform his duties as a cannoneer as he.- ‘might have cut fuses so that the
shots would have fallen short, Accused did not have pesrmission to leave
the area, The battery needed every man (R16), .

First Lieutenant Richard J. Nelson, 7th Field Artillery Battalion,
stated that he was present on 22 July at Battery A location when accused
was brought before Captain Thomas. His eyes were blood-shot and he was
unsteady, He had been drinking and was drunk, He swore in the presence
of the battery commander who cautioned him against such conduct (R20). The
witness would not have entrusted accused with ahy duties as he was not in a
condition to perform them (R21). -

L. The defense presented the following witnesses whose testimony was
as follows:

Sergeant Lionel J, la Plante, Battery "A", 7th Field Artillery
Battalion, in whose charge accused was placed by the battery commander on
his return to his unit on 22 July, stated that at that time accused's .con-
dition showed he had been drinking because he was unsteady on his feet;
otherwise he appeared normal and gave no trouble .(R22-23). He left his.
unit about noon and was returned at approximately three o'clock in the
afternoon, His absence was not reported (R24),

Sergeant Ernest E. Oskes, Battery "A", 7th Field Artillery
Battalion, testified he was at the battery location on 22 July when the
military police returned accused to the battery. From a distance of 25
feet he observed accused who showed he had beenr drinking es he was unsteady
on his feet; otherwise he appeared to know what he was doing and seemed to

-_3» -
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understand what the battery commander said to him when he was phced under
_ arrest (R25).

Accused elected to remsi.n silent.

5. (a) Accused was 'brought to trial upon two specifications laid under
the 75th Article of War which cha.rge that he -did, while" before the enemys

' Specification 1 ' -
by his misconduct in becoming drunk. and ais- b
. orderly, endanger the safety. of his Battery,
which it was his duty to defend",

. . Specification 2
"by his misconduct in becoming so drunk he
.was unable to perform his duties as a cannon-
eer, endanger the safety of his Battery,
which it was his duty to defend"

It is difficult to ascertain the intention of the accuser. 4n.his
-attempt to divide accused's misconduct into two separate offenses, The
evidence shows that there was but one transaction, -Proof of his. inability
to perform his duties as cannoneer of the battery would have been admissible
to show that in becoming drunk and disorderly he endangered the safety of
his battery. The pleader split one offense into separate episodes. This
- is opposed to principles of good pleading, _ '

' "One transaction, or what is substa.ntiaﬂy
one transaction, should not be made the
basis for an unreasonable multiplication
of charges against one person. Thus a
goldier should not be charged with dis-.
orderly conduct and for an assault when
the disorderly conduct consisted in mek- -
R ~ ing the asseult, * ¥ %" (MCM, 1928, par. . .
‘ - 27, p.l17; CM 120542 (1918), Dig.Op.JAG R
1912-1940, sec./.zs(s), P294)e =

There was but one offense cha.rged, viz: misbehavior before the enenw which
consisted of becoming drunk and disorderly to.the extent that he was unable
to perform his duties as ‘cannoneer of the battery. :

(v) & die.gra.ums.tic visualization of the pertinent provisions of
the 75th Article of War will be helpful in considering the offenses with
which accused 1is chargedz
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Undoubtedly the specifications in the instant case were based upon form 48,
Pel44 of the Manual for Courts-lartial, 1928, Comparing them with the
relevant component parts of the Article it is manifest that they coincide
with the following reconstructed clause of the Article:

"Any * * ¥ goldier, who, before the enemy,
* % ¥ by any misconduct ¥ ¥ * endangers
the safety of any ¥ ¥ ¥ command which it
is his duty to defend,"

Clearly the accuser had the aforesaid provision of the statute in mind when
he prepared the specifications. Does such intention of the draughtsman
confine the prosecution to proof of an offense under the sald clause of the
Article if.the specifications contain allegations of fact which constitute
offenses under some other clause or provision of the statute? The principle
governing such situation is announced thus:

"We rmst lock to the indictment itself, and
if 1t properly charges an offense under
the laws of the United States that is
sufficient to sustailn 1t, although the re-

\ presentative of the United States may have
supposed that the offense charged was
. covered by a different.statute" (Williams
v. United States, 168 U.S. 382, 42 L.Ed.,
509,512).

"% % % the statute on which an indictment is’
found is determinable, as a matter of law,
from the facts charged, and they may bring
the offense charged within an existing
statute, although the same is not mentioned,
end the indictment 1s brought under another
statute," (Vedin v, United States, 257 Fed,
550,551)

As further upholding this principle see: United States v. Nixon, 235 V.5,
231, 59 L.Ed., 207,209; Wechsler v. United States, 158 Fed. 579, 583,
Farley v, United States, 269 Fed. 721, 722.

-Su
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As a corollary to the above doctrine it is firmly established that:
] i
"If the pleader omits an essential element, -
the case falls because the pleader cannot
shorten the law, If he includes all the
essential elements and more, again the
pleader cannot enlarge the law, and the
case will be sustained-and the law vin- .
dicated by ignoring the unessential allega=-
tions" (Meyer v. United States, 258 Fed.
212,215),.

(See also Fall v. UQited_States, 209 Fed, 547,551; 31 C.J., sec.306, p.748).

The phrase "which it was his duty to defend" may be rejected as
surplusege inasmuch &s the remaining allegations state facts sufficient to
constitute an offense under the clause of the Article which declares that -
Rany * % * goldier who, before the enemy, misbehaves himself" is guilty of
an offense (CM ETO 1249, Marchetti). , >

_ The specifications, as consolidated and reconstructed under the
authority of the foregoing rules of law, therefore become one specification
as followss - : . ‘ .

. "Armstrong did, at Enna, Sicily on or about
' 22 July 1943,-while before the enemy, mis=-
behave himself by becoming drunk and dis-
orderly to such degree that he was unable
to perform his duties as cannoneer." |

6. Considering the case upon 1ts merits’ the Board of Review is of the
opinion that the record is legally sufficient to sustain the findings of
guilty (CM ETO 12/9, Marchetti; CM ETO 1404, Stack; CM ETO 1659, Lee).

7. With propriety a criticism may be made of the specifications in
the instant case., The evidence beyond contradiction proves that accused
was guilty of quitiing his station for the purpose of plundering and o
pillaging and did in fact pillage and plunder certain inhabitants of Enna,
These facts were made obvious by the preliminary investigation., Accused
should have been charged with such offense, It was easy to allege and
easy to prove, lMuch time and effort would have been saved, and the com-
plicated legal problems involved in this case under the present specifica-
tions would not have arisen, This situation emphasizes again the import-
ance of exercise of care and a sense of discrimination by a staff -judge
advocate in the preparatory stage of a case. = The Board of Review is
constantly required to consider important and eritical legal issues in the
cases coming before it which would have never arisen had the evidence
adduced by the investigation been properly analyzed and the charges drafted

.consistent with the same, With the greatly increased volume of work now
imposed upon the Assistant Judge Advocate General and the Board of Review

-h - oy
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the intelligent a.nd efficient co-operation of the staff judge advocates in
the prepa.ra.tion of their cases 1s’ impera.tive.

"8, The charge sheet shows that accused was 26 years ten months of age.
He enlisted 14 December 1937 at Fort Benja.min ‘Harrison, Indiana, - He had
no prior services '

A 9. The court was legally constituted and had jJurisdiction of the person
‘and offenses, No errors injuriously affecting the substantial rights of
accused were committed during the trial. The Board of Review is of the
opinion that the record of trial is lega.lly sufficient to support the i‘indings :
of guilty end the sentence,

: - 10, * The offenses of which accused was found guilty are strictly military
offenses. Confinement in the NATOUSA Disci Training Center, Casa-
blanca, French Morocco, is authorized (AW 1.2 : :

% é Judge Advocate
@L E&,u&a ¢ l"; Le— Judge Advocate

75 udge Advocate
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Branch Office of The Judge Advocate Genera.l

with the -
. EurOpean Theater of Operations
' _ APO 871
BOARD OF REVIEW ‘
20 JAN 1944 -
ETO0 1134 .
UNITED. . STATES. ) ‘SOUTHFRNBASESEGTION SERVICES
. R ) OFSUPPII EUROPEANT}EATEBQF
Ve ) OPERATTONS.
First lieutehant JOHN T. ; Trisl by G.C.M,, convened at
SCARBOROUGH (0-447774), Chaplain ) Taunton, Somerset, England,
Corps, 5th General Hospital, ) 19 November 1943, Sentences
formerly 392nd Engineers, and ) SCARBOROUGH to be dismissed the
Technician Fourth Grade ROBERT J. ) . service, total forfeitures and
ROUHIER (35259153), 1lst Group ) confinement at hard labor for
Regulating Station, : ) two years: United States Peni-
‘ e ) tentiary, lewisburg, Pennsylvania;
) 'ROUHIER, dishonorable discharge,
) total forfeitures and confinement
) at hard labor for two years: The
- ’ ; .Federal Refornw.tory, Chillicothe,
Ohio.

- HOLDING by the BOARD OF REVIEW |
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

"X The record of trial in the cases of the officer and soldier
above named has been examined by the Board of Review,

2, Accused were tried upon the following charges and specificationss
. s ,

CHARGE: Violation of the 93rd Article of War,
Specifications In that lst Lieutenant John T,
Scarborough, Chaplain's Corp, 5th General
Hospital did at Bourne Hill Green, Wilt-
shire, England on or about 26 September
. 1943, commit the crime of sodomy, by
“ feloniously and against the order of natnre
having carnal comnection per 0S with T/4
- Robert J. Rouhier, an enlisted man in tha
Army of the United States.

-1-
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CHARGE: Violation of the 93rd Article of War.
Specification: In that T/ Robert J, Rouhier,
1st Group Regulating Station, TC, Southern
‘Base Section, S0S, ETOUSA, did, a.t Bourne
Hill Green, ,Wiltshire , Engla.nd on or about
26 September 1943 comnit the crime of
sodomy by feloniously and against the order
of nature permit 1st Iieutenant John T, '
Scarborough, Chaplain's Corp, 5th General
' Hospital, to have carnal connection per os
. ) with the said T/4 Robert J. Rouhler, an
enlisted man.

+ Each pleaded gullty to and was found guilty of the respective Charge and
Speclification against him, - No evidence of previous convictions was -
introduced, Lieutenant Scarborough was sentenced to be dismissed the
service, to forfeit all pay and allowences due or to become due and to be
confined at hard labor at such place as the reviewing esuthority may direct
for a period of two years. Technician Fourth Grade Rouhler was sentenced
to be dishonorably discharged the service, to forfeit all pay and allow-
ances dus or to become due and to be confined at hard labor at such place
as the reviewinz authority may direct for a perjod of two years. The
reviewing authority approved the sentences, He forwarded the record of
trial as to Lieutenant Scarborough for action under Article of War /48; he
designated the Federal Reformatory, Chillicothe, Ohio as the place of
confinement, and forwarded the record of trial as to Technician Fourth .
Grade Rouhier for action pursuant to the provisions of Article.of War 503,
The confirming authority, the Commanding General, European Theater of :
Operations, confirmed the sentence of Lieutenant Scarborough, degignated
the United States Penitentiary, Lewisburg, Pennsylvanla as the place of
confinement and withheld.the order directing the execution thereof pursu-

_ant to Article of War 50%. .

. 3. The Board of Review is of the opinion that the .record of trial is
legally sufficient to support the findings of guilty and tHe sentences,

: 4Le The charge sheet shows that the accused Sca.r’boraugh is 36 yea.rs
end 11 months of age. He was commissioned 21 April 1942; ‘ -

. The accused, Rouhier, is 23 years of age., ~He was Inducted
3 January 1943, no previous service, . '

5. The designatidn of the United States Penitentiary, Lewisburg, ;
Pennsylvania as the place of confinement of Lieutenant Scarborough and the’
/ / . N . . !
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designation of the Fedéral Reformatory, Chillicothe, Chio as the place
of confinement of Technician Fourth Grade Rouhier are correct (¥D,
Circular #291, 10 November 1943, pars. 3a and 3b).

Judge Advocate

ﬂ@&vtdﬂ—ga:, Judge Advocate
YL

/ LLZD, /. 7-¥Judge Advocate
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1st Ind,

WD, Branch Office TJAG., with EToUsA, 20 JAN 1944 TO: Commanding
General, ETOUSA, APO 887, U, S, Army. oo

1, In the case of First Lieutenant JOHN T. SCARBOROUGH (0=447774),
Chaplain Corpas, 5th General Hospital, formerly 392nd Engineers, atten-
tion is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support the findings of guilty
and the sentence, which holding is hereby approved. Under the provisions
of Article of War 504, you now have authority to order the execution of
the sentence,

2. Attention is invited to the newly announced policy of the War
Department in cases of this kind, (WD, Cir. #3, 3 January 1944), copy
inclosed, This policy is effective immediately and applies to pending
cases, This officer has already been examined by a medical board, and
his resignation for the good of the service, dated 19 October 1943 is with
the record .of trial,

'3. Please advise this office of the action finally taken. The file
number of the rucord in this office is IEO 1134.

.Brigadier General, United States Army,
.’Assistgnt Judee Adxacate General.

2 Inclss

*

Incl.l Record of trial. :
Inc1.2 Copy of Cir. #3, W.D, 19/,4

f'(So muéh of sentence of Lieutenant Scarborough as involves total

forfeitures and confinement for two years remitted. ‘As thus
modified sentence ordered executed. GCMO 4, ETO, 29 Jan 1944)
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{
lstﬁ .
/}m 20 JAN 1944

WD, Branch Office TJAG,, with ETOUSA, TO: Commanding
Officer, Southern Base Section, SOS, ETOUSA,, APO 519, U.S. Army, (thraugh
the Commanding Genera.l, ETO).

»

1. In the case of Technician Fourth Grade ROBERT J, ROUHIER
(35259153), 1st Group Regulating Station, attention is invited to the
foregoing holding by the Board of Review that the record of trial is
legally sufficient to support the findings of guilty and the sentence,
which holding is hereby approved, Under the provisions of Article of
War 50%, you now have authority to order execution of the sentence.

2., Attention is invited to the newly announced policy of -the War
Department in cases of this kind (WD, Cir. #3, 3 Jamuary 1944), copy
inclosed. This policy is effective immediately and applies to pending
caseg, Accused has already been examined by a medical board which
recommended his discharge under the provisions of section VIII, AR 615~
360, 26 November 1942.

3. This holding is forwarded with that in the case of Lieutenant
Scarborough so that action in the two cases may be co-ordinated,

4. Please advise this office of the action finally taken, The
file number of the record in this office is ETO 1134. .

N

E. C, McNEIL,

Brigadier General, United States Army,

- Assistant Judge Advocate General.
2 Incls:

‘1 - Board of Review, ETO 1134, 20 Jan L4
2 - Copy of Ciro #3’ 'D 19
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Branch Office of %he Judge Advocate General
with the

Euroi:ean Theater of Operetions
APO 871

BOARD OF REVIEW

ETO 1146
UNITED

Private CLIFION W, LANE
(15085960), 197Cth ,
Quartermaster Truck Company

Aviation,

l. The

-8 JAN 1944

STATES ~ VIII AIR FORCE SERVICE C,OIvﬂMfﬂ).

Ve

Trisl by G.C.M., convened at The
Guild Hall, Hull, Yorkshire,
England, 3 December 1943. Sentence:
Dishonorable discharge, total
forfeitures and confinement at hard
lebor for three years, BEastern
Branch, United States Disciplinary
Barracks, Beekman, New York. '

HOLDING by the BOARD (I REVIEW :
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

record of trial in the case of the soldier named above has

been examined by the Board of Review,

2. Accused was tried upon the following charges and specifications:

- CHARGE I: Violation of* the 86th Article of War,
. Specification: 1. In that Private Clifton V. Lane,

1970th Quartermaster Truck Company Avn being
on Guard and posted as a sentinel at, an
American and British Motor-pool, Hull, York-
shire, England, on or about 1 liovember 1943,
did leave his post before he was regulerly
relieved.

CHARGE II: Violation of the 96th Article of War,

" Spec

ification: 1, In that Private Clifton W, Lane,
1970th Quartermaster Truck Company Awvn did, at
Hull, Yorkshire, Englend, on or about 1 November
1943, wrongfully taeke and use without proper
authority a certain automobile, to wit: a Three
Fourth (3/4) ton Command Recon., property of

the United States, of a value of more than
($50,00) Fifty Dollars.

-l-
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He pleaded not guflty to and was found guilty of both charges and of -
the specifications thereunder. Evidence was introduced of two prev-
lous convictions by summery court-martial for sbsence without leave in
violation of Article of War 61, and of one previous conviction by
special court-martial for being drunk and disorderly in a public place
and for striking a soldier with his fist in violation of Article of War
96, He was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due and to be confined
at hard labor at such place as the reviewing authority mey direct for
five years,, The reviewing authority approved the sentence, reduced
the period of confinement to three years, designated the Eastern Branch,
United States Disciplinery Barracks, Beekman, New York, as the place of
confinement and forwarded the record of trial for action pursuant to the
provisions of Article of War 50%.

3. The Board of Review is of the opinion that the recbrd of trial :
is legally sufficient to support the findings of guiity and the sentence
as approved by the reviewing authority.

L. The charge sheet shows that accused is 21 years of age, that he
had no prior service, and that he was inducted at Fort Benjamin Harrison,
Indiana for the duration of the war plus six months, He has had onme
year, nine mogths and fourteen days of service.

7 m / é Judge Advocate
- X

19Cen Judge %dvoéété<

Judge‘Advpcate'
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WD, Branch Office r.nc., with ETOUSA. 0. ”‘“ 1944 TO: Commanding
General, VIII Air Force Service Gonmand, APO 633», U.S. Army.

. le In the case of Priva‘bo GL]ITON W, LANE (15085960) , "1970th
Quartermaster Truck Company Aviation, attention is invited to the .

foregoing holding by the Board of Raview that the record of trial is

legally sufficient to support the f£indings of guilty, and the sentence

- as approved by the reviewlng authority, which holding is hereby approved.

Under the provisions of Article of War 50% you now have authority to

order execution of the sentence.-

2. When coples of. the published order are forwa.rded to this office
they shouldl be accompanied by the foregoing holding and this indorsement,
The file number of the record in this office is ETO 1146, For corvenience

"of reference plesass place that number in hra.ckets at the end of the order:
- (ET0 11/6).

%/ %7
E, C. HcNEIL

Brigadier Genersl, United States Army, :
_ Assistant Judge Advocate General, -
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Branch Office of The Judge Advocate General .

. with the
European Theater of Operations
APO 871
BOARD OF REVIEW - . 2o
1 JAN1944° -

ETO 1161 ) 31 JA
UNITED STATES ) EASTERN BASE SECTION, SERVICES

: © ) OF SUPPLY, EUROPEAN THEATER OF

v. 3 .OPERATIONS. ' _
Private JOHN H, WATERS ) Trial by G.C.M,, convened at
(32337934), Engineer Model ) Watford, Hertfordshire, England,
Makers Detachment. ) 29 November 1943, Senténce: To
) be hanged by the neck until deed,

HOLDING by the BOARD OF REVIEW
-RITER, VAN BENSCHOTEN and SARGENT, Judge Advocateq

. 'ls The-record of trial in the case of the soldier named above has
been examined by the Board of Review and the Board submits this, its
holding, to the Assistant Judge Advocate General in charge of the Branch
Office of The Judge Advocate Gemeral with the European Theater of Opera=-
tions,

2. Accused was tried upon the following charges and spécifications:

CHARGE I: Violation of the 92nd Article of War,s

Specification: - In that Private John H. Waters,
Engineer Model lakers Detachment,-£53, 505,
ETOUSA, did, at Henley-on-Themes, Oxfordshire,
England, on or about 14 July 1943, with malice
aforethought willfully, deliberately, felo-
niously, unlawfully and with premeditation,
k111l one Doris llay Staples, a human being, by
shooting her with a pistol.

CHARGE IIs Violation of the 86th Article of War,

Specification: In thet Private John H, Waters,

: Engineer Hodel Mgkers Detachment, EBS, SOS,
ETOUSA, being on guard and posted as a sentinel -
at headquarters Engineer liodel Makers Detach-
ment, Henley-on-Thames, Oxfordshire, England,
on or about 1/ July 1943, did leave his post
before he was regularly relieved.-

-l-
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CHARGE III. ‘Violation of the 96th Article of War,
Specification. In-that Private John H, Waters,
Engineer lodel iakers: Detachment, EBS, 808,
ETOUSA, ‘didg,:ats Henley-on—Thames, Oxfordshire, N
Englandilonfor?abcut'lA July 1943, willfully.
. maim himself in the head by shooting himself
" with a pistol, thereby unfitting himself fo2
the full performance of military service,

He pleaded not guilty to and was found_guilty of all charges and specific-
ations, all members of ‘the court concurring. - No evidencé of previous
convictions was introduceds :'He was Sentenced to be hanged by the neck
until dead, all members of the ccurt concarrlng. L

The reviewing authority, the Commanding Officer, Eastern Base
Section, SOS, ETQUSA approved the sentence and forwarded'the record of trial
for action under Article of War 48, - The confirming authérity, the Command-
ing General,, European Theater of Operations, confirmed the sentence and
withheld the order directing execution thereof pursuant to the preovisions:of
Article of War 50%.

3 The evidence'for.fhe prosecution was substantially-as~follows‘_—

' On 14 July 1943 accused's organization was stationed at Phyllis
Gourt Henley-on-Thames, England where a.guard post was maintained at the
building (R29). The Royal Air Force maintained the guard which was oper-
ated entirely under Royal Air Force regulations, Persommnel for the guard
was supplied by accused's organization in proportion to the number of men
in that organization compared with the number of men in the British unit
(R13,34). The post was situated in a room at the interior entrance to the
building, which room was adjacent to & workroom, The duty of the guard
was to prevent persons from entering the workroom, to examine all passports,
to cause visitors to sign the visitors! book, to escort personnel entering®
and leaving on pass and to maintain order throughout the biilding. - The
post was stationary and was primerily confined to' the limits of the room at
the entrance to-the building, although the guard was permitted to go out-
side to inspect passports of persons driving up in a vehicle (R13), Every
guard was issued a pistol and 12 rounds of ammunition (R39). Also pursuant
to Royal Air Force regulations, the gueards relieved’ themselves during the
daytime hours' (R34). A .

On 14 July 1943 Technician Fourth Grade Joseph F. Hurley, Engineer
Model Makers Detachment, was on guerd from 3:30 - 4:00 p.m. Accused was
to be on guard from 4 = 5:00 p.m., At aboubt 4:05 - 4:10 p,m. accused re-
lieved Hurley on the post who turned over a pistol, pistol holster, belt,
end an amminition pouch containing about 12 cartridges, Accused appeared
to. be "sane and sober" at the time and there was nothing unususl about his
appearance, -At the trial Hurley was shown & .38 caliber Smith & Wesson
<revolver, No, 802663, and testified that it "appears to be the pistol" which
he gave accused. The revolver was admitted in evidence (R12-13,29; Pros.Ex.
2). About 4:30 p.m. a search of the post was made by Captain Harrison P.

-2-


http:proportion.to
http:P:riva.te

(39)

.Reed and First Sergeant Henry E, Jloud, both of the Engineer Iuodel
Makers Detachment, and also by Royal Air Force personnel, but the sentry
was nct on his post (R29-30,36). 3

On 1 ;Tu.'ly 1943 Mr. Issy Aaronson operated a tailor shop at 1la,

. Greys Road, Henley-on-Thames. His three employees who worked in the
shop that day were Dorls llay Steples, liss Rebecca Woolf, 97 Greys Road
and krs, Gertrude lI. Hurst, 28 Adwell Square, all of Henley-on-Thames
(R15,18,20,23). About 12:30 p.m. accused came to the tailor shop, asked
for Doris Staples, remarked "She is not here" and departed (R16-17,20-21).
He returned about 2:30 p.m, called Mr, Aaronson into the rear yard and
asked if he wanted to buy a little rein jacket for one shilling, Mr.
Aaronson had seen American soldiers wear .the same type of jacket (R17,19).
Doris Staples was there at the time and accused sald a few words to her

‘and gave her a "small white slip or something" which she pushed under a
newspaper (R24). About 4:30 p.m. he a-gain returned to the outside of
the shop and tapped on the window, Someone said "He is here again”, s
liss Staples said "What does he want now? I had better go out and see what
he wants', She went out and joined accused by the door (R17,21,24). .
Miss Woolf testified that liiss Staples said "Go away, Johnny; I have work:
to do" (R24), Mrs. Hurst testified .that apparently accused wanted Miss
Staples to go somewhere, and that she heard her say "No; you know I do not
come out in these clothes" (R25), Mr, Aaronson shouted to the girl,

"Come on; hurry up; get on with your work" (R17), whereupon MiIss Staples
said %o accused "I am going in; after all, he pays m /money“ (B25)

‘ ‘Miss Staples re-entered the shop and tried to close the door.
Accused, however, had his foot in the door and followed her into the shop.
His ha.nd was cencealed under his tunic , and as he entered he pulled out a

revolver which was on a leather strap around his neck, ‘Miss Staples
turned around and walked backwards towards Mrs. Hurst, He pointed the
weepon at Miss Staples and fired three shots at the girl who, at the second
or third shot, fell down near Mrs, Hurst in a sitting position "with her
leg up". : Mrwm, Hurst, seeing that the. girl was alive and believing that .
she had fainted, said to her "I will get you some water", Miss Staples
replied "Oh", Lrs. Hurst left the room, Hiss Woolf testified that
accused then fired two more -shots at the girl who said "Oh"., Two shots
were heard by Mrs. Hurst while she. was. outside, filling a bucket with water,’
Miss Woolf then arose from her work and went around the side of the table,
whereupon accused “twisted the revolver round" and said "Not you, Betty's - -
He then put the revolver under his neck, shot himself, and fell down just
across from where Miss Woolf was standing, She jumped over his feet, ran
outside and shouted for help., When Mrs, Hurst returned with a bucket of
water accused was lying on his stomach facing the doorway with the revolver
in hia hand, . She returned to the rear ya.t'd and looked for a way ‘bo escape'
over the fence (R17-27).

" About 4330 pem. Mrs. Ivy Trendall, 7 Friday Street, Henley, a
waitress in a cafe adjoining the tailor shop, was returning to the cafe
from across the street, She heard Miss Staples tell accused "No; I am
not going to-night", and saw her dash into the tailor shop. Accused
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followed her immediately, drawing a revolver from beneath his tunic., She
then heard three or four shots, and upon looking into the shop saw Miss
Staples lying on the floor at the rear door of the shop "##* with her head
to the back door and hemn feet towards the front door", and John Waters was
also lying on the,floor with his feet towards the door of the tailor's

shop (B27-29). o L ' : o -

_ ‘About. 4345 pem. Inspector Henry Morris, stationed at Henley-on- -
Thames, was summoned to .the. tallor shop .and found a group of people stand-
ing before the entrance, one of whom shouted "Look out; he has got a gun®
(R40), - Captain Harrison P, ‘Reed and First Sergeant Henry E, Cloud arrived
at the scene about 4:45 - 4350 p.m. (R30,36). . When Cloud looked through
the door of thé”tailer shop he .saw accused right inside the front door,

- "half lying and half sitting", propped up on the floor and pointing a gun
out of the front door (R36). Captain Reed or Cloud called out "Are you
all right, Johnny? Throw your gun out", The gun was not thrown out (R40).
A tear gas bomb was then thrown into the front entrance of the tailor shop.
Somecne shouted "He has. just moved", = Two shots were then fired from
within the tallor shop.. One hit the wall on the opposite side of the road
and ricechetted:back. into the roadwsy; the. other entered a window opposite
(R30,36~37,40). .. Someone said that accused had gone out into the area be-
hind the shop, and both Captain Reed and Cloud went through an adjoining
fish shop and. into the adjoining rear yard. They called accused and asked
him to throw out his gun. He replied "O.X,, Henry"., Captain Reed climbed
the fence which was between the two areas, looked in the shop, and saw a
girl lying on the floor but did not see accused.,. He then looked in a
brick-inclosed toilet and found. accused sitting on the seat, leaning back
against the wall, The.lower part of his jaw was covered with blood and
he was obviously in.great pain, After Cloud climbed the fence they took
from accused a ,38 caliber Smith & Wesson pistol which was hanging from a
lanyard around his neck and'leid him out on the brick courtyard (R30-31

- 37,40=41), Captain Reed noticed an odor of alcohol on his breath (R34).
Cloud found two spent cartridges in the pistol but no live ammunition (R3l,
37,39).  An empty pouch was atiached to an R.A.F, web belt which accused
was wearing around his waist (R31,38). Both Captain Reed and Cloud iden- -
tified Pros.Ex.2 as similar in appearance to the revolver which they had
taken from accused's possession (R31,37). The pistol was of & type not. .
anormally used by the United States Army but was of the type used on the
guard post (R39). . Inspector Morris,.Captain Reed and Cloud entered.the
tallor shop and found Miss Staples lying on the floor, dead. (R37,41). ..
Before accused- was removed to the. hospital he was given the usual "English |
police caution® and replied "I don't want to say anything" (R41). During é
the time . he was in the tallor shop accused was scheduled for guard duty |
(R31) at the post which was one-third of a mile away (R35). ’

, It was stipulated by the prosecution, accused end defense counsel
that- if Dr. A.E.M, Hartley, "North Lea", Northfield End, Henley~on-Thames,
was present he would testify that at 6:30 p.m. 14 July 1943 he conducted
-a post-mortem on the body of Doris May Staples. He found on external
examination five bullet wounds in the following positions: ’
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"(1) At the top ~f the sternum in midline anteriorlys
(2) 2% inches be.ow the first and slightly to the-
left of midline: ’ ;
(3) 1% inches below the left armpit i the mid-
-auxillary line: :
(4) In front of the patella of the rlght Inee:
(5) At the back of the right calf 6 inches below
the bend of the knee,
All these wounds could have been caused by bullets
either entering or leaving the body.

There was no sign of powder staining or singeing.

On internal examination a bullet was found which
had entered at punctured wound No, 1 (above), and -
had penetrated the sternum in a direction slightly
upwards and to the left; it had severed the sub-
clavian artery and the apex of the left lung; it
had - smashed the insertion of the first left rib and
had come to rest to the left-hand side of .the seven-
th cervical verterbra, The left pleural cavity was
filled with blood. . : :

‘ No other bullet was found, and I concluded that’
a bullet had entered punctured wound No, 2 and left
at wound No. 3 without penetrating the bony thorax.

Similarly I concluded that a bullet had ‘entered
the right calf and had left the body in front of
the right knee,

In my opinion, death was caused by the bullet
which was recovered and which caused bullet wound
No, 1.

Death must have been very rapid ~- in one to two
minutes.

The external examination of the body disclosed
that the deceased had her monthly periods at the T
time of her death", (R41-42).

On 15 July Staff Sergeant Edmund P, Crovo, CID Detachment, APO 647
went to the 2nd General Hospital and received permission from lMajors Rogers
and Scarff to take a statement from accused, He saw accused who started
to give a statemest but fell asleep after 20 seconds, Crovo left the room
and told a major what had occurred. The officer replied "The man is per-
-fectly all right; wake him up. Do not shake him; just nudge him and wake
him up", ° Crovo left, however, and returned on each of three following
days but accused was sleeping. On 19 July he was swake, and in very good
spirits (R48-49). After again securing permission (R465, Crovo identified
himself to accused and showed him a typewritter summary of his rights under
Article of War 24 which accused read and stated that he tnderstood his
rights, He then said "Everyone knows; I may as well tell you" (R44-45).
"He signed- the sunmary of his rights under Article of War 2/ and then gave
a voluntary statement, which was written down by Crovo, and which was partly
in resporse to Crovo's questioning and partly the result of accused's own
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narrative, - The statement was read 'and signed 'by accused who remarked at
~ the time “that his "eyesight‘nas strained’ or hé was tired or something like -
that?. (RM-I,E;, 48) -The - statement was taken in'‘the: presence ‘of Captain -
Willism Boyden, a military police officer, who was himself a patient.in
the hospitel (R48). - - At the'triel, ‘Crovo identified’ the statement. (R45)
which’'was admitted in'evidence (R47 ; Pros.Ex.3). -The-defense stated that
no legal objection was raised as to'the competency of the statement but.

that’'its’ credibility would later be’ questioned (R47). . The statement was
as. fdllows: . ,

ot “S‘I‘ATF.P.ENT OF: - John' Henry Waters DATE: 19 ‘July 1943 :
" AJS.N.- 32337934 ORGANIZATION: Eng,Modsl Makers Det. v
APO 887 TAKEN BY' Agent Edmund P,- Crovo, PLACE:- ‘
. Ward-7, 2nd General Hospital APO 647, it'is'my -
‘duty to inform you of your rights at this ‘times It "
is your privilege to remain silent. Anything you
say may be uséd either for or against you in the
event that this investigation results in a- trial,
. Do you thoroughly understand your rights?
1 SIGNATURE: _John H._Waters

. STATER.EM‘:

I'am a patient at the 2nd General HOSpital I
'am 36 years old,” I met Doris last February. I saw .
her nearly ievery' day.- I used to go to see her at
“the dress shop where. she worked, I used to take
her to movies and to pubs,

On-last Tuesday I was with Doris-: a.nd we had an
‘argument, ' We argued because she was stepping out -
and it made a‘god dam fool of me, Henley is a’
small town and’ everyons knows the others business,
I didn't 1ike her stepping out.

. 'On last Wednesday ‘the: 1l4th of July I went. down _
-to see Doris at her work early in the morning,-She -
was not in so I went back to camp. I messed'faround
"cemp for a while-and I was burned up at Doris, I
-went on guard duty and -left my post and rode a-
bicycle up to where she works, I. .gave her- a picture
-of herself that she had given me “some-time before,
We talked for a while and then she went in the .-
store. I was standing just inside the store snd I ~
pulled the cannon and shot her.:I-don't know where
or how many times, She fell down'and then I shot
myself, I don't remember what the hell went on
afterwards, I would only be guessing if I told you.
" She was going with a fellow who is now in:
Africa, He was a married man and didn't get along
‘with his wife but got along with her, I think-she
was in love with him, I shot her because I don't
like any pushing around, She used me to get some- -
= thing for herself, I used to give her a lot of -
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little gifts, She used tell me she had to go
home early and the boys would see her later
in the evening with another guy. That burned
me up, I had never thought of shooting her.
I had intercourse with her on numerous occa-
sions. One time she ,told me she was pregnant
and I gave her money to straighten it out, I
used to think she was having intercourse with
other guys and when I thought of it I got
burned up. I was afraid she would turn me
down in favor of the others, If she went out
with others and was a lady about it and told
me I wouldn't have minded but I don't like
this lying stuff,

I am a married man with one child,

I have read my statement of_3 pages and it
is true, )

SIGKED: _John H, Waters'

Subscribed and sworn to before me this 19th

day of July, 1943.

VWm, E, Boyden, Capt, C.lLP,
Summary Court,

PMG Form , : ",

5
(M7; PI‘OS.EXOB) .

Mr, Aaronson had known accused for about six months, He had come
. to his shop about every day to see liiss Staples and on occasions had taken
her out during the lunch period (R16,18), Asked by defense counsel if he
had noticed an odor of alcohol or liquor on accused's breath at any of the
times he visited the shop on the day of the shooting, he replied in the
affirmative (Rl9) lMiss Woolf had seen accused and the girl together

Wa few times a week" during the four to six months she had known him, liiss
Staples was about 37 years of age (RR0,22),

On cross-examination by the defense, lirs. Hurst testified that a
short time prior to the incident she heard lMiss Staples tell accused that
- she had heard that 2000 more "Yanks" were coming to Henley and that she
would not want him, Accused replied "We will see'., She further testi-
fied on cross-examination that liiss Staples had remarked that she felt that
she always had accused to wait on her and to be there when she wanted him,
and that 1f she "jlayed him up enough" he would commit suicide over her,
On the day of the shooting, the girl had been rather rude to accused and
Mrs, Hurst had said to her "you will make Johnny very sore if you keep on
like that"., 'The victim replied "Yes, *** it would be awful to go home and
find his body on my step, and if it was there I would just say, 'Clear away
the mess'™, Questioned by defense counsel concerning the victim's repu-
tation in the community, Mrs, Hurst testified "She had a pretty famous name
*%* She was fond of the opposite sex *¥% At the time no one had a good word
for Doris, but everyone spoke well of Johnny" (R26).

-7-
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- Captain Reed further testified that the work performed by the
members of accused's unit required men with a skilled artistic.back- -
ground 1n some instances and also men skilled in the use of hand and
machine tools. - Because of the absence of a T/0 it was impossible for’

any member of the unit to secure a promotion, Those with noncommission-’
ed officers! ratings had 'secured them prior to departure from the United’
States, - Accused had ‘been overseas for over-a year, was’'a qualified
technician and was engaged in technical work, The men complained a great
deal because they were”on British rations and -were "more or less forced"

to supplement the ration by purchasing food “in the town; "Accused pur- -~
chased many such meals when off duty.  About 11l or 12 July he interviewed -
Captain 'Reed about & notice from the Office of Dependency Benefits con- -
cerning an approved application for a Class F allotment filed by his wife,’
He was "quite agitated" because he had not seen his wife for about 12 - 13
years, and $22 a month was to be deducted from his pay, He seemed dis-
turbed because he would have less money to spend and stated that he would

~ be forced to cancel insurance for his sister's benefit, - The following
day he interviewed -the captain relative to a notice on the board concerning
. the possibility of a discharge for soldiers 38 years or more of age who
wished to Join 'the merchent marine,  He was within two months of that eage
and "seemed to want to do that",. Captain Reed was of the opinion that he
"seemed to be giving a lot of thought" to all the foregoing circumstances
which were more or less weighing on his mind.. He got along very well ,
with the other men, was very well liked, was never obnoxious, or intoxic-
ated while on duty. He was a very good technician., 4bout noon, 14 July
accused approached Captain Reed said he was out of funds and asked if he
could "help him out #**¥ until such time ag he was paid #***! g0 that he
%ould p?rchase several’ meals in town. The captain loaned him one pound

- (R32=35 . o

-First Sergeaan01ohd was also of the opinion that accused was
upset about the allotment, the inability.to secure.a promotion because of
-the lack of a table of organlzation, and the food. In his opinion accused

Yas ? good  soldier, competent in his work and had never caused any trouble
R38 .

Captain Joy L.~Hoffman,_36th;3tation Hospital, APO 649, chief of
the neuro-psychiatric service, had accused under his direct observation
from 4-16 September and from 20 October "until Saturday"., He was one of
a board of three officers who met and examined accused on 27 October 1943;
he identified the board's _report which was admitted in evidence (R4=5;
Pros,Ex,1). The report of the board shows that it found accused to be
sane’ and responsible for his actions’ at ‘the time of the bpard's examination, -
and on 14 July 1943 (R5; Pros.Ex.l). ' Captain Hoffman further testified
that the bullet passed through accused's sub-mental region {the chin),
‘shattered the mandicular symphysis, passed through the flopr of the mouth,
tongue and hard palate and lodged in ‘the left frontal region of the brain,
Subsequently, it migrated ‘through to the left’ occipital region (the back
of the brains - There had been one operation on the frontal part of the
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skull immediately after the injury had occurred, but the bullet was not
removed. On 23 September another operation was performed on the rear of
the skull and the bullet was removed.from the left occipital region (R5-7).
Accused was suffering from blindness in helf of his eye (R6-7) which con-
dition in all probability did not exist prior to the injury and was caused
by the bullet lodging in the region of the optic nerve (R9-10). He had
experienced one convulsion in the hospitel and it might be etpected that
he would suffer subsequent convulsions as the scar tissue formed in the
brain pulled the normal tissue about it., An apparent pregent inability
of accused to recall events occurring "some little time" prior to his
injury might be explained by a "retrograde ammesia" a condition caused by -
the injury itself and menifested during the period of recovery, The
presence of this condition would not mean that accused had experienced eny .
lapsé of memory before he was injured, In the opinion of Captain Hoffman
accused "honestly does not remember® (R8-9), The brain injury also
explained his failure "to react with as much agitation, worry and concern
as the average man would" because of what he had done (R8), "It is .
possible that there may be intellectual deterioration as time goes on in
that his intelligence suffers; that 1s, his ability to do computations,
his ability to remember things, his ability to use the intelligence with
which 'he was born may be impaired; in other words, if he were graded, for
instance, with a l4-years old intelligence, over a course of years he
might- eventually come to the stage where his intelligence could only be
rated as that of & 12-year-old" (R1l), - ' ; o

vih,” - For thé defense, Mrs, Trendall was recalled as a witness and
‘testified that she had known Miss Staples for 15 months and that her
“general reputation in Henley, particularly with reference to her relations
with men was not very good., She had very frequently heard it discussed
by Henley people that the girl "#** gpent week-ends with Air Force fellows"
(R50).  Mr. Aaronson, also recalled as a witness by the defense, testified
that he had known the victim for about two and one half years and that as
far as he knew she M#¥ did not have such a great name in the tomn" (R51).
 Technician Fifth Grade Robert L. Burge of accused's organization also
?eszifiid that the girl's reputation in Henley was "not very favorable"
R56-57). : ‘ RN

: Technician Fifth Grade Thomas P, Mimms, Engineer Model Makers
Detachment, had known accused for about a year and had talked with him
very frequently, The two men "had a great deal in common" and were close
friends.” In Mimms' opinion accused was upset because of the uncertainty
of his reletionship with Miss Staples. He was also disturbed because of
having to make the unexpected Class F allotment, He was having financlal
difficulties, and although he always promptly repaid his debts he was
constantly behind, Mimms was also of the opinlon that accused was not
too happy in his organization and environment, felt that he had ceased to
be &’ part of the United States Army and was being attached to the larger

" Y"R.AF" group, The living conditions, the use of British rations which
were inferior in quality and quantity "to our own", and the lack of a T/0
were irritating factors to a person of accused's character, All of these
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things affected him visibly and he was considerably depressed nentally.
This depression was- "decidedly more merked at the crisis".  His work in-
" the organization was important in nature and he was performing it very

well,  'He behaved nermally in the local pubs, was friendly with the people
and did not ‘drink excessively 4o any marked deg“ee" (R52- 54)

o Technician Fourth Grade Leonard A, “Abrehams, Engineer Model Kakers
Detachment testified that ‘accused "went out more often than not with the
same girl" whose first name was Doris. He was very much incensed because
his wife, from whom he had been separated for so long, had requested an
allotment from Nis pay, and he could do nothing at all about it. In
Abrahams' opinion the work accused had been doing did not require the full.
use of his skill, He shared the dissatisfaction of most of the men in the
unit with regard to the quality of the food and the lack of a T/0, but
seemed . particularly angry with respect to his own personal affairs and
complained about them "a good bit" (R55-56)

Accused, after being warned of his rights, testified that he was
.38 years of age and in civilian life had been a model maker in. terracotta
and or&ummental plaster, He had been overseas since 3 or 4 October 1942 -
(R58).  'He married in 1925, separated from his wife in 1928 because of

_ family troubles but was not divorced (R59,65). He met Miss Staples during
the’latter part of January 1943 (R59) and began to go with her regularly
sbout the end of February (RéQ) He had' intercourse with her from about
the early part of March "to the end" (R62), the last occasion being about
5«7 days prior to 14 July (R63). He saw her about twice daily (R59), and
on one occasion had given her five pounds because she told him that .she
was pregnant (R62), They had quarrels regularly, "but they did not amount
to anything.. There was no heat in them", Some of the quarrels were, caused
by 1ies which she had told but "##* they would patch up eventually, One " day - .
she would be mad-at me and the next day I would be mad at her, but the.
majority of times we were all right, golng here and going there". There
was no argument you would shoot someone for =-=- nothing like that" (R60,62),

About 4=~7 deys prior to 14 July, she was ¥mad" and had mentioned to- accused
something about -going with other American soldiers who might come to Henley. -
"I knew.she was kidding because I knew thére were no soldiers coming there”
(R63). - They had a. ®little argument" on 13 July which "was forgotten® (RGO),
Accused had practically all of his meals away from camp when he_ was not
working because PEverything was fried bread and brussel’ sprouts, and 1t just
wiecked my stomach" (R59). Shortly before 14 July he had received the .
notice concerning-an allotment to his wife from whom he had been separated
about ‘13 ‘years, in the ‘amount of five pounds and ten shillings per month,

' He already had insurance in the ‘amount of $5000 and had raised it to $10000
but 71t had ‘not been teken out yet® (R59-60), After "things seemed to
tunble- down, 1like .the allotment and a few things", accused felt he did not
have. very ‘much tof Live for (R65). : . :
: Eith referenee to events on 14 July, accused remembered nothing ,

except borrowing the pound from the capstain (R60,62,66)., - He did not’

recall going. on guard.duty (R61-62), being at the tailor shop or seeing

Miss Staples (RA1) whom he did not at any time intend to kill (R&2),

- 10 =
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did not remember going to town (R66), trying to sell a field jacket to .
Mr. Aaronson (R64) or seeing Miss Woolf (R64,66). . He could not explain .
his statement in Pros.Ex.3 that he had gone to see kiiss Staples at work
on 14 July, that she was nct in, and that he returned to camp (R66).
After borrowing the pound he remembered nothing until he was in bed in
the hospitel with a bandaged head, ' He did not know how he received the
injury., He could not think what had caused his lapse of memory and had
never experienced one previously (R63). He learned that liiss Staples
was dead when they informed him of this fact at the hospital:(R65). He
did not know whether he had enything to drink on 14 July (R64-65)., The
men worked from 8:00 a,m. to 4300 p.m. and from 4:00 p.m. to 12:00 m, .
If he went on guard at 4:00 he would have been on the night shift (R65),
and would not have had any previous duties during the day (R66=67) «

Accused further testified that he did not remember being
questioned by Crovo, giving him a signed statement or reading the state=-
ment, although the handwriting on the bottom of a page of the document
was similar to his own, He could not read even if he wished to do so
as "my head is good and sore, and I have had a continuous headache since
it happened" (R61-62,66)., He was able to read a little at the time of
the trial but would become dizzy (R63), He did recall having seen
%Egvo ig the hospital when he had arrived to question another prisoner

1‘62.‘ ’ .

5« Recalled as a witness by the court, Corporal Hurley testified
that when he was relieved as guard by accused the latter said that he was
sorry to be late, whereupon Hurley replied "It is perfectly all right,
Waters®, He handed the gun to accused who was putting on the belt as
Hurley departed, Accused appeared "very normal", He wore a field
Jacket and was neatly attired, The guard on the post was allowed to wdlk
* within the room and "around into the opening of the door", the post being
the entrance to the building in which the work was carried on (R69-70),

' Also recalled as a witness by the court, Crovo testified that
when he took the statement from accused the latter appeared to be per- .
fectly oriented as to the happenings of 14 July and was able to give a
clear-cut picture of events leading up to the shooting, He told Crovo
that he would "only be guessing™ if he told him what occurred after the
shots were fired., It took "the best part of an hour" to obtain the
statement (R70~71), L : . :

6, Murder is legally defined as follows:
' "Murder is the unlawful killing of a human
being with malice aforethought. 'Unlawful!

means without legal justification or
excuse ¥ (ICM,, 1928, sec,1l48a, p.162).

-1 -
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" " Halice does not necessarily mean hatred

or personal 11l-will toward the person

killed, nor an asctual intent to.take his ,

life, or even to take anyone's 1ife, - The

‘use of the word 'aforethoughb!; does not

mean that the malice must exist for any
* particular time before the commission of

the act, or that the intention to kill must
"have previously existed, It is sufficient

if it exist at the time the act is committed.
fzplarkf. Malice aforethought may exist when -
" the act is unpremeditated. It may mean any - -
" one or more of the following states of mind

.~ preceding or coexisting with the act or
* omission by which death is caused: An inten-

- tion to cause the death of, or %gigvioug o
bodily harm to, any person *** (except when - -
_ death is inflicted in the heat of a sudden
- passion, caused by adequate provocation); .
" knowledge that the act which causes death ’
- will probably csuse the death of, or grievous

- bodily hsrm to, any person, ¥*¥¥ although
such knowledge is accompanied indifference

- - whether death or grevious bodily harm is
_caused or not or by a wish that it may not -
be_caused; ***", (Ibid., pp.163—164; o

Underscoring supplied),

. - The evidence, including accused's own testimony shows that

~ accused had been a steady companion of Miss Staples for several months,

that they freqently had intercourse and often quarreled. At about 4:30

pels on-14 July, when accused appeared for the third time at the shop and

tapped on the outside of the window, Miss Staples went to the door and
talked with him, The evidence indicates that she either refused to go
out with him at that time or later during the evening, and told him to go
away &3 she had "work to do",  As she re-entered the shop she attempted

. to close the door., However, he had his foot in the door, and followed
‘her into the shop with his hend concealed beneath his tunic, He pulled .

" out a revolver, pointed the weapon at Miss Staples and fired three times.
After the girl fell to the flodr he ‘fired two more shots in her direction.
Miss Staples and accused had had en argument the day before the shooting.
In his statement to Crovo, he admitted several times that he was "burned
up® with her. * She "was stepping out ‘and it made a god dam fool of me".
She. would tell him that she had to go home early but would be seen later
in the’ evening in the company-of another man, He thought that she was

-‘having intercourse with other men and was afraid that she would turn him

down "in favor of the others, - He also believed she loved mother man who

was married., - "I shot her because I don't like any pushing around", The
facts thus diselosed formed a e substantial basis for the court's find-
ings that accused was guilty of murder. ‘His actions revealed a cold,

- deliberate purpose in the absence of adequate provocation either to kill
‘Miss Staples or to inflict upon her grievous bodily harm, "some excessive’

bodlly ingury which mey naturally result in death" (WinthroP s Military

-12-
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Law & Precedents, 2nd Ed., Reprint, p.673). The evidence is legally
sufficient to. support the findings of guilty.of Charge I and-of its
Specification, :

7. With reference to Charge II and Specification (leaving post as
- .sentinel before being.regularly relieved in violation of Article of War
86), the evidence shows that the guard system at the building was main-
tained by the Royal Air Force and operated under R.A.F. regulations,
Accused was scheduled for guard duty from 4300 = 5:00 pem, on the date
alleged, and about 4305 = 4110 p.m. he relieved Hurley from whom he
received his equipment and assumed his duties, About 4330 p.m. a search
of the post was made and accused was not found. About 4:30 pem. he
appeared at the tailor shop about one-third of a mile away from his post,
and was on the tailor shop premises for the balance of the hour during
which he was supposed to be performing his dumy as a guard,

Although the manner in which accused assumed guard duty was
somewhat informal and not in accordance with the usual United States Army
practice, nevertheless the evidence shows that it entirely conformed with
the British regulations by virtue of which the guard system for that post
was admittedly maintained and operated, He violated his duty by leaving
his post before he wds regularly relieved.

"The fact that the sentinel .was not posted
in the regular way is not 'a defense",
(MCM., 1928, par.146, p.160).

"A sentinel is on post within the meaning _
of this article not only-when he is walk- '’
ing a duly.designated sentinel's post, as
is ordinarily the case in garrison, but
also, for example, when he may be stationed
¥k on post to maintain internal discipline,
or to-guard stores " (Ibid), 4

The evidence 1s legally sufficient to support the findings of guilty of
Charge II and of the Specification thereunder.

8+ It is alleged that accused did e wil mse the
head by shooting himself with a pistol, thereby unfitting himself for the
full performance of military service" in violation of Article of War 96
(Charge III and its Specification) (Underscoring supplied). - The evidence
shows that after shooting the girl accused shot himself, The bullet
passed through his chin, the floor of his mouth, tongue and hard palate,
and lodged in the left frontal region of the brain. Later it migrated
through the left occipital region in the rear of the brain, and was
surgically removed., As a result, at the time of trial, accused was
suffering from blindness in half of his eye. He had experienced one
convulsion and would, in all probability experience others during the
healing process. In the opinion of Captain Hoffman it was possible that
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accused would suffer intellectual deterioration with the passage of time,
"¥e* his ability to do computations, his ability to remember things, his

ability to use the intelligence with which he was bern may be impaired
A

) The offense of self-maiming in violation of Article of War 96
should not be confused with that of mayhem in violation of Article of War
93. A person may be guilty. of self-mayhem (KCM., 1928, par.1l49b, p.167).

" "hayhem is a hurt of any-part of a man's
body whereby he is rendered less able, in
fighting, either to defend himself or to
annoy his adversary. (Bishop).-

Thus it is mayhem to put out a man's
eye, to cut off his hand, or his foot or
finger, or even to knock out a front tooth,
as these are members which he may use in
fighting; but it is otherwise -if either the-
ear or nose is cut off or a back tooth '
knocked off, as these injuries merely dis-
figure him. (Clark). (ECM., 1928, par.1l49b,
P.167).

"The word 'maim' is used in the popular sense
of mutilating, and not as synonymous with
the technical word 'meyhem'. (Words & Phrases,
. Perm.Ed., Vol.26, p.50).
"iijeim! is defined as 'To mutilate or seriously
wound or disfigure; disable'" (Words &
Phrases, Perm.,Ed., Vol.26, p.48). ’

"LUATLN., At common lew, to devrive a person
UL & Lemuer Or pait ui Ui Loy, bhe Luis of
which renders him less capable -of fighting;.
or of defending himself; to commit mayhem
m. ) . .
~ But both in common speech and as the word
~is now used in statutes and in.the criminal
~ law generally, maim.signifies to cripple or
/ mutilate in any way, to inflict upon a person
"any injury which #*¥% renders him *¥¥ defective
in bodily vigor; to inflict any serious bodily -
_injury." (Black's Lew chtionary, 3rd Ed., .
: P lli2)e o
A speci“ic intent to maim is not necessary (Wharton's Crim.Law, 12th Ed.,
Vol.I, sec,768, footnote 8, p.1051; Terrell v, State, 86 Tenn. 523). The
word "willful“ means:

;14-
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"done with evil intent, or with a bad motive
or purposeé, or with indifference to the
natural consequences; unlawful; without .
legal justification." (Black's Law Diction-
a.ry, Brd Edo’ p01849)0

The evidence, including the medical testimony shows beyond any
doubt that accused willfully maimed himself as alleged and thereby un-
fitted himself for the full performance of military service. The evidence
is legally sufficient to support the findings of guilty of Charge III and
of its Specification, .

9. Ir, Aaronson noticed an odor of alcohol or liquor on accused's
breath when the latter was at his shop on 14 July, and Captain Reed
testified that he noticed an odor of alcohol on his breath when he was
removed from the toilet, This constituted the only evidence which
indicated that accused might have been drinking,  Hurley testified that
when accused relieved him from guard duty at about 4:05 - 4:10 p.m. he was
"sene and sober!, that he appeared M"very narmal" and was neatly attired.
The question of intoxication was not raised by the defense, and was not
an issue in the case, Further discussion thereon is unnecessary.

10. A board pfrofficers was convened to determine accused's sanity
pursuant to the provisions of paragraph 35¢, M.C.M., 1928 and AR 420-5,
On 27 October 1943 the board found that he was sane and responsible for
his actions "now" and on 14 July 1943, The report of the board was
admitted in evidence (R5; Pros.Ex.l). ‘

11, . The prosecution offered in evidence the report of the board of
officers and the pistol and they were admitted as exhibits for the
prosecution, The record does not indicate whether the defense consented
or objected thereto (R5,12). These irregularities did not injuriously
affect the substantial rights of accused, When the prosecution offered
the statement of accused in evidence the defense stated in substance that
it had no objection as to the "competency" of the statement but that it
would later question its "ecredibility" by showing that when the statement
was made, accused "did not kmow anything about it" (R47).  Accused sub-
sequently testified that he did not recall being questioned by Crovo,
giving him a signed statement or reading the statement, Crovo testified
that after he had warned accused of hils rights, the latter made a voluntary
statement, He told Crovo that he understood his rights, appeared to be
. perfectly oriented as to the happenings of 14 July and gave a clear=-cut
picture of events leading up to the shooting., Captain Hoffman testified
..that an apparent present inability of accused to recall events occurring

"some little time" prior to his injury might be explained by "retrograde
amnesia¥, a condition caused by the injury itself., The questions as to
whether the statement was of & voluntary nature and whether accused was
conscious of what he was doing when he made the statement, were issues of
_fact for the sole determination of the court, and in view of all the
evidence the Board of Review sees no reason to disturb its findings.
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. 12, Attached to the record of trial is a petition for clemency
addressed to the Commanding General, ETOUSA, dated 18 December,'19_43
signed by about 35 members of accused's organization.,” ~Also attached is’
a letter from Mrs. V. Hunter-lhiskett arnd Miss May, Pardoe dated 22 December
1943 and inclosing a petition for clemency signed by app*'oximately 302 .
citizens of Henley-on-Thames. = Attached is a memorandum signed by the -
Commsnding General, ETOUSA wherein it is stated in substance that he has .
again considered all of the circumstances appearing in the record’of trial
which are favorable to accused, viewed in the light of the foregoing )
petitione for clemency, and that no circumstance disclesed in the record
of trial or brought to his attention in these petitions "tends to justify
the accused's criminal act of murder for which he stands. properly convict-
ed. - The sentence,of death (heretofore confirmed) should be’ ca.rried out,
subject to the requisite action under Article of Wa.r 50%"

13. The cha.rge sheet shows that accused is 38 years of age, that he
was inducted 16 May 1942 -in the Army of the United States for the duration
of the war plus six months, and was assigned to the Engineer Model Makers
Detachmen‘h,, 3 October 1942, - He had no prior service.,. T

- 14. The court was legally constituted ‘and had jurisdiction of the
person and offen®s, No errors injuriously affecting the substantial
rights of accused were committed during the trial., - The Board of Review
is of the opinion that the record of trial is legally sufficient to.
‘support the findings of guilty and the sentence.. The penalty for murder
is death or 1ife imprisonment as the court-martial may direct (AW 92);.
the pepalty for the offense of a sentinel leaving his: post before being
" regularly relieved in time of war is death or such other punishment as a
court-martial may direct (AW 86). The sentence that accused be hanged
by the neck un‘bil dead is legal (CM ETO 438, S ; CM ETO 255, Cobb;

CM ETO 969, Davig; MCM., 1928, par.1l03a, p.93). '

. .

% AL, :!é ' Judge Advocate
@«M
: Judge Advocate ;

Judge _'Advocate
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i 1st Indo

WD, Branch Office TJAG., with ETOUsA, .31 JAN1944  T0: Commanding
General, ETOUSA, U, S, Army, APO 887,

1. -In the case of Private JOHN H. WATERS (32337934), Engineer Model
llakers Detachment, attention is invited to the foregoing holding of the
Board of Review that the record of trial is legally sufficient to support
the findings and the sentence, which holding.is hereby approved.

‘2, When coples of the published order are forwarded to this office,
they should be accompanied by the record of trial, the foregoing holding
and this indorsement, The file number of the record in this office is
ETO 1161. For convenience of reference please place that number in
brackets at the end of the order: (ETO 1161),

3. Should the sentence as imposed by the court be carried into
execution it is requested that a full copy of the proceedings be furnished
this office in order that its files may be complete,

e . Brigadier General, United States Army,
: Assistant Judge Advocate General, -

. 1 Incls A
' _Record of trial,-

(Sentence ordered executed. GCMO 5, ETO, 4 Feb 1944)
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Private:First Class JOHN
F. VITTITCE (20700151),
Company G, 6th Armored
Infantry,-

1.
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Branch Office of The Judge Advocate General

with the .
European Theater of Operations
APO 871
BOARD OF REVIEW _ ' ‘
' 27 JAN 1944
ETO 1165 '
UNITED STATES WESTERN BASE SECTION, SERVICES

OF SUPPLY, EUROPEAN THEATER OF
v. - OPERAT IONSs

Trial by G.C.M., convened at
Whittington Barracks, Lichfield,
Staffordshire, England, 6 December
1943, Sentence: Dishonorable dis-
charge, total forfeitures and
confinement at hard labor for life,
United States Penitentiary, Lewis-
burg, Pennsylvania

e AP P P Nl . “ .

. HOLDING by the BOARD OF REVIEW .
RITER, VAN BENSCKOTEN and SARGENT, Juige Advocates

The record of trisl in the case of the eoldier named above has

been exa.mined by the Boa.rd of Review,

2._

Accused was tried upon the following charges and specifice.tions:

' CHARGE I: Violation of the 75th Article of War,

. (Nolle Prosequi),
Specii‘ication: - (Nolle Prosequi).

CHARGE II: Vic;lation of the 59£h Article of War,
' (Nolle Prosequi).
Specifications (Nolle Prosequi), °

ACHARGE III: Viola.tion of" the 96th Article of War., -

(Nolle Prosequi),
Specification:s - (Nolle Prosequi).
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CHARGE IV: Violation of the 58th Article of War.
Specification. In that Private First Class John
F. Vittitoe, now attached as a prisoner,
Western Base Guardhouse, Whittington
Barracks, Lichfield, Staffordshire, Englard,
then of Company G., 8ixth Armored Infantry,
Makhassy, Tunisia, did at Constantine,
Algeria, on or about 8 April 1943, desert
the service of the United States and did
*remain absent in desertion until he was
apprehended at Newcastle-Under-Lyme,
Staffordshire, England, on.or. about 6 October,
1943.

He pleaded guilty to'and was found guilty of Charge IV a.nd its
Specification, . Evidence of two previous convictions by specisl courts=.
martial was introducedy one for absence without leave, disobeying
superior officer and attempting to deceive superior officer in violation
of Articles of War 61, 64 and 96, and one for absence-without leave for
ten.days, loss of government property and appearing in civilian clothing
without proper authority in violation of Articles of War 61, 84 and 96,
He was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowénces due or to become due and to.be confined at hard
labor at such place as the reviewing authority may direct for the term
of his natural life, The reviewing authority approved the sentence,
designated the United States Penitentiary, lewisburg, Pennsylvania, as
the place of confinement and forwarded the record of trial for action
pursuant to the provisions of Artlcle of War 503;.

3. The Board of Review is of the opinion that the record of tria.l
is legally sufficlent to support the findings of guilty and the approved
sentence, (CM ETO 656, Taylor; - CH ETO 740, Lane; -CM »EI‘O 800, Ungard;
CM E‘I‘O 823, Poteefn CM ETO 875, Fazlo, et a.ls : ‘_ ;

.. 4e The charge sheet shows that the accused is 23 years six months
of age, Confinement in a penitentiary is authorized for the offense of
desertion during time of war (AW 42), - The designation of the United

States Penitentiary, Lewisburg, Pennsylvania, as the place of confinement

is authorized (WD Circular #291, 10 Wen 1943, gec.v; 3a).

M' éé Judge Advocate

udge Advocate

)’ udge Advocate
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Ist Ind, .

WD, Branch Office TJAG., with ETOUSA. & ¢ JAN 044 1o Commanding
Officer, Western Base Sectlon, S0S, ETOUSA, APO 515, U. S. Army,

b

1. In the case of Private First Class JOHN F. VITTITOE (20700151)
" Company G, 6th Armored Infantry, attention is invited to the foregoing-
holding by the Board of Review that the record of trial is legally
sufficient to support the findings of guilty and the sentence which
holding 1s hereby approved. Under the provisions of Article of War
50%you now have autherity to order execution of the sentence.
v
2. The specification in this case, to vhich accused pleaded

_gullty, alleges desertion from the Sixth Armored Infantry, laknassy,
Tunisia, a combat unit, on April 8, 1943 terminated by apprehension

in England on October 6, 1943, = No evidence was introduced and the
accused made no statement so the court had just this and nothing more,
These facts alpne do not warrant a sentence of confimement for life,
Sentences of confinement should be reasonable and just before the
return of prisoners to the United States,

- 3. When coples of the published order ere forwarded to this
office they should be accompanied by the foregoing holding and this’

indorsement, The file number of the record in this office is ETO

1165. For convenience of reference please place that number in =

" brackets at the end of the order: (ETO 1165),

/% ¢ voreL,
Brigadier General, United States Army,
Assistant Judge Advocate General,
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- Branch Office of The Judge Advocate General ‘

wi'th the
European Theater of Operations
A.PO"B?l
ETO 1177 '
VUN'I‘TED . STATES - * ICELAND BASE COMMAND

)

) . '

) Trial by G.C.M., convened at Camp

. ) Curtis, Icelend 16 December 1943.

Private CLAUIR M. COMBESS , )! Sentence: Dishonorable discharge

)

)

)

)

)

Ve *

4

(7080335), Battery *C*, T70th (suspended), total forfeitures and
Field Artillery Battalion. confinement at herd labor for one
: ' ' v yeers Eastern Branch, United
' States Disciplinary Barracks. Beekw
man New York.

2

¥ ’ l . . -
OPINION by the BOARD OF REVIEW
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

i . 3

»

l. . The record of trial”in the case of the soldier named above hes
been examined in the Branch Office of The Judge Advocate General with the
European Theater of Operations and there found legally insufficient to -
support the findings and sentence in part. The record has now been exame
- ined by the Board of Review which submits this, its opinion, to the Assist-
ent Tudge Advocate General in cherge of said Branch Office. '

i

2o . Accused was tried upon ‘the following Cha.rge and specifications:

CH.AR(E: Violation of the ‘93rd Article of We.r.
- Specification 1:. In that Private Claude M.
Combess, Battery *C", 70th Field Artillery
! Battelion, did, at Bzi g:y‘ Cafe, JIceland,
on or about 8 Decembe th intent to do .
‘her bodily harm, commit en assault upon
Anna Benonysdottir, by willfully and felow -
. niously striking the said Anna Benonysdottir
in the face with his hand.
Specification 2: (Finding of not guilty).
Specification 31 (Finding of not guilty).
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He pleaded not guilty and was found guilty of the Charge and of Specifica=-
tion 1, and not guilty of Specifications 2 and 3. Evidence was introduced
of one previous conviction by special court-martial for absence without
leave for three days in vioclation of Article of War 61, disobedience of the
order of & non~commissioned officer (apparently in violation of Article of -
War 65), and breach of arrest in violation of Article of Wer 69. He was
sentenced to be dishonorably discharged the service, to forfeit all pay end
allowances due or to become due and to _be confined at hard labor for one
year at such place as the reviewirg authority may directs The reviewing
authority approved the sentence but suspended the execution of that portion
thereof imposing dishonorable discherge until the soldier's release from
confinement, designated the Egstern Branch, United States Disciplinary
Barracks, Beekman, New York as the place of confinement, and directed that
he be confined in the Iceland Base Command ,FPrison Stockade until further
orders. . . ~

The proceedings were published in General Court~Martial Order
No. 159, Headquarters Iceland Base Command, APO 860, c¢/o Ibstmaster, New
York, New York 20 December 1943, . .
3« Evidence for the prosecution pertalnlng to the offense of which -
accused was found guilty (assault with intent to do bodily harm in viole
ation of AW 93) was substantially as followss

Private Henry E. Scearce, Battery *C*, 70th Field Artillery
Battalion, testified that on the date slleged he, accused and two other
soldiers secured four quarts of whiskey and went to the Broadway Cefe where
the other two soldiers became drunks Scearce and accused took them back
to camp and returned to the cafes Scearce did not know how much liguor
accused had consumed up to that time, but there then remained one full bote

.A tle of liquor and another which was partially filled (R6,14)e They ordered

two soft drinks which the waitress brought to a table, She then took them
away without offering any explanation, and told them to "get out® (R6,8-9)%
Accused threw two or three saucers at her feet but the saucers did not strike
here She *dashed" a bucket of water at Scearce and accused, who “let the
water go by",s Then tht waitress moved toward them with the bucket in her
hands She seizedl accused's hat, threw it on the floor, and tried to seize
Scearce's cap, but he *jumped backe He pickkd up aeccused's hat and gave
it to hime - It appeared to Scearce that the waitress then attempted to
strike accused with the bucket whereupon he saw accused slap her once, The
two men then left the restaurant (R6~T410)s

Anna Benonyedottir, Broadway Cafe. Jceland, identified accused and
testified that two soldiers entered the restaurant, spoke to her "rather
annoyingly", and ordered two soft drinks, When she brought the drinks and
told them the price "their face just looked like they did not owe anything"e
Because they "kept standing there" « by the -counter, she told them they -
"should leave. AS they did not go, her daughter who was 5 years of ege told
them twice that they should leave, whereupon "he® (accused) threw a glass and
then two plates at the daughter, one of which struck her on the arm and then

- 2 -
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broke on the floor. The witness became angry end threw a half peil of
water at them which went over the floors She then approached the men
with the pail in her hand in order to chase accused from the counter,
whereupon he seized the peil and struck her face with ite As it appeared
that he intended to take the pail from the restasurant she followed him ’
for the purpose of taking it eway from him, When he refused to deliver
the pail to her, she knocked his hat from his hesd. He started to hit
her again whereupon she called two Icelanders who were present, one of whom
took the pail from accused and ordered him to goe -~ The two soldiers
appeared to be afraid and left the .cafes She did not know whether or
not accused was drunk (R16«19). ' o . -
On 9 December accused, after being warned of his rights, swore
to a statement which he had previously signed on that day, which state-
ment was admitted in evidence (R29-3lj; Pros.Ex.A). He stated in sub-
stance that he, Scearce, and two other soldiers drank about two quarts
of liquor at the Broadway Cefe, When the other two soldiers *got a
little to mich" he and Scearce tock them back to camp and then returned
to the restaurant.. After they ordered the two soft drinks the waitress
appaerently thought that accused did not pay for the drinks promptly
enough, because she took them back, Accused tossed five or six saucers
*playfully" at her feet, and some of them were broken, She went to the
kitchen and shortly thereafter threw a pailful of scalding water at him .
. through a window. The water missed hime

"She then came out of the kitchen with
the bucket in her hand and started
swinging at me with the bucket, I

. tried to stop her by grabbing the bucket.. - N
Shé tried to scratch me, and I got mad
and slapped her twice with my left heand,

, openhanded. **s%, Two Icelanders see# -
came over and grabbed ahold of me and
she opened the door and told us to getd
out? (Pros.Ex.A)e

Je After his rights were explained to him, accused elected to
remein silents The defense offered no evidence pertaining to. Specifica-
tion 1 of the Charge (R32-33)

5e¢  Accused was found guilty of assaulting the waitress with the
intent to do her bodily harm by striking her in the face with his hand

as alleged in the Specification. He was not charged with-striking her s

with a pail, as she testified. The question presented for’consideration,g )

is whether the evidence is -legelly sufficient to support the findings of
accused's guilt of an assault (including a battery) with intent to do
bodily harme The offense is defineds
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"This is an assault aggravated by the
specific present intent to do bodily harm
to _the person assaulted by means of the
force emploved.
R EEREERN

Proof.- (a) That the accused essaulted
a certain person as alleged; and (b) the
facts and circumstances of the case indic-
ating the concurrent intent thereby to do
bodily harm to such person" (Maenual for
Courts~Martial 1928, par.l49n, p.180).
(Underscoring supplied),

*A simple assault and battery is:usually
accomplished by the primitive means ordin-
arily resorted to by individuals in
inflicting punishment on one another, and
the motive of the assailant is not ulterior
to the mere punishment of the person assaile
ede An aggravated assault, or assasult and
battery, which is ordinarily made a felony
by statute, is one where the means or instru-
ment used to accomplish the injury are highly
dangerous or where the assailant has some
ulterior and malicious motive in committing
the assault other than a mere desire to punish
"the person injured.
ke Rk xRN
To convict a person of an aggravated- assault
and battery, the act must have been commite~
ted by him with the specific ‘malicious inten-
tion which gives character to the act and
aggravates the asgault. The intent in such
cases is a question of fact for the jury, and
*  the malicious intention'is to be inferred from
the situation of the! parties,- their acts and
declarations, the nature and extent of the
violence, and' the object to be accomplished®
(Criminal Law from American Jurisprudence,
. Asseult and Battery, sec.26 peli2) (Under-
scoring supplied). .
PR R T N R
*Under statutes of this character (punishing
- .assault with intent to inflict great bodily
harm) the intent to inflict an injury, of the
kind described by the particular statute, is
an essential element of the offensé; and the
absence of such intent ‘cannot be supplied by
the mere fact that the injury is inflicted,
although an Iference of the intent may be
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justified from the occasioning of the - (63)

injury, or the character ¢f the injury,
or the implement employed, or the other
circumstances attending the assault®

. (6 CeJS., Assault and Battery, sec.79b,

(2), pp-937-938)-

After a wordy eltercation about service or payment, the accused
tossed saucers in the direction of the waitress, In retaliastion she threw
water from a pail at him, tossed his hat on the floor and advanced toward
him with the pail, whereupon he grasped it and slapped her twice on ihe
face with his open left hande As he provoked her threats of violence
against him and did not withdraw from the conflict, he may not rely upon
the plea of self-defense (Criminal Law from American Jurisprudence, Assault
and Battery, sec.45,pps149~150; Wharton's Criminal Law, sec.826, ppellll-
1115 and secebll, ppe828-831; 6 CueJeSs, sece92b (4), DPe94T7)e He did not .
exhibit an unusual amount of violence towards her, nor did he have an un-
reasoneble advantage over her. He caused her no injury. The evidence
shows that accused and the waitress engaged in only a minor squabble, Its
maximum thrust esteblishes only a mild battery upon the person of the woman
(See Manual for Courts-Martial 1928, per.l4i9 1, pps177-179)e There were
no circumstances attending the battery from which the necessary specific
intent may be inferred. The Board of Review is of the opinion that the
evidence is legally Sufficient to sustain .a. finding of guilty of only the
lesser included offense of simple assault and battery in violation of
Article of War 96.

3

ée The charge sheet shows that accused is 22 years of ege and that
he enlisted at Fort Benning, Georgia 24 Mey 1940 to serve three years., He
had no prior servicee.

T7s The court was legally constituted and hed jurisdiction of the
person and offenses. No errors injuriously affecting the substantial
rights of accused were committed during the trials ©For the reasons stated,
‘the Board of Review is of the opinion that the record’of trial is legally
sufficient to support only so much of.the findings of guilty of Specification
1l of the Charge apnd of the Charge as involve findings of guilty of assault
and battery in violation of Article of War 96, and legally sufficient to
support only so much of the sentence as provides for confinement at hard ¥vor
for six months and forfeiture-of two-thirds of accused's pey per month for
a like period. .

Judge Advocate
ib Judge Advocate '

(sICK IN»HDSPITAL) Judge Advocate




(64) | 1st/Trd.

WD, Branch Office TJAG., with ETOUSA. =6 MAR 1944 TOs Commanding
General, ETOUSA, APOv887. Ue Se ATmye '

1, Herewith transmitted for your action under Article of War 50}

as amended by the Act of 20 August 1937 (50 State 7243 10 U.S.C., 1522)
and as further amended by the Act of 1 August 1942, (56 Stat. 732, 10
© UsS+Cey 1522), is the record of trial in the case of Private CLAUDE M.

. COMBESS (7080335), Battery "C", 70th Field Artillery Battalion,

2¢ I concur in the opinion of the Board of Review and, for the.
reasons stated therein, recommend that the findings of guilty of
Specification 1 of the Charge and of the Charge, except so much thereof
s involve findings of guilty of assault and battery in violation of
Article of War 96, be vacated, that so much of the sentence as exceeds
confinement at hard labor for six months end forfeiture of two-thirds
of the soldier's pey per month for a like period be vacated, and that
all rights, privileges and property of which he has been deprived by
virtue of those portions of the findings and sentence so vacated be re-
stored.

3. Inclosed is a form of action designed to carry into effect the
recommendation hereinbefore mades Also inclosed is a draft GQY for
use in promulgating the proposed action.  PFPlease return the record pf
trial with required copies of GCMO. o0 . ;

v r./c. McNEIL,
. Brigadier General, United States Army,

‘Assistant Judge Advocate General., . . . .
3 Inclss e

Incl.l Record of trlql

Incl.2 Form of action

Incl.3 Draft GQMO

l
|
|
i

(Findings vacated in part in accordance with recommendation of
the Assistant Judge Advocate General. So much of sentence as
exceeds confinement for six months and involves forfeitures
-of $41.66 for like period vacated. GCMO 17, ETO, 16 Mar 1944)
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Branch 0ffice of The Judge Advocate General '

with the
' European Theater of Operations
- APO 871
BOARD OF REVIER |
o 4 MAR 1944 -

ET0 1191 14 WAR |
UNITED STATES ) 'VIII AIR FORCE SERVICE COMMAND.
Ve ! _

" ELOY V. ACOSTA, JR., (36079), ) Trial by G.C.M., convened at
Aircraft Engine Mechanic, ) Warrington, Lancashire, England,
Civil Service Technician De- * ) 26 November 1943, Sentences
tachment, 40lst Air Depot, ) Confinemeht at hard labor for
1st Base Air Depot; a civilian ) 18 months. Federal Reformatory,
serving with the United States ) Chillicothe, Ohio,

Army in the field and under )
the jurisdiction thereof. ")

HOLDING by the BOARD OF REVIEW
RITER, VAN BENSCHUI‘EN and SARGENT, Judge Advocatea

~ 1. The record of trial in the case of the person named above has
been examined by the Board of Review,

2: Accused was tried upon the following charges and spééifications:

CHARGE I: Violation of the 93rd Article of War,
Specificationt In that Eloy Acosta, Jr. Air. Eng.
. Mech, a person serving with the Armies of the

US in the field, Civil Service Technician De-
tachment, 1st B.A.D., did, at AAF Station 590,
on or about 29 October, 1943, feloniocusly take,
steal and carry away, seven one-pound notes,’
British Currency, valus about $28.25 (twenty -
eight dollars and twenty five cents), the
property of Joe Mayfield

 CHARGE II: Violation of the 94th Article of War -

(Finding of not guilty)
Specifications (Finding of not guilty)

.


http:COMMA.ND

(66)

CHARGE III: Violation of the 96th Article of War,

Specifications In that * % % * % # & % * % did, at
AAF Station 590, APO 635, from'on or about 1
August 1943 to on or about 30 October 1943
wrongfully and unlawfully obstruct and inter-
fere with the U.S, Army Mail, ’

He pleaded not guilty, wes found guilty of Charges I and III and their
respective specifications and not gullty of Charge II and its Specifica-
tion., .- No evidence of previous convictions was introduced., He was
sentenced to be confined at hard labor at such place as the reviewing
authority may direct for a period-of 18 months. The reviewing authority
approved the sentence and designated the Federal Reformatory, Chillicothe,
Ohio as the place of confinement but withheld the order directing the
execution of the sentence and forwarded the record of- trial pursuant to
the provisions of Article of War 504,

3s Evidence for the prosecution esta'blishing the status of accused’
is substantially as fdllows:

Accused was, on 29 October 1943, an aircraft engine mechanic
employed a3 a civil service technician in the United States Civil Service
Detachment with the United States Army in the European Theater of Opera-
tions at AAF Station 590 (R62), He worked in the shipping department -
located at Hangar K at such station (R36, 37). ~ He was paid by the United
States Government (R6), He had been working for the Government for about
four years; first at San Antonio General Depot and then at Duncan Field
where he was an aeircraft e ine mechanic. At the last named place he
volunteered to go overseas The defense conceded the jurisdiction
of the court over accused (R7). :

4. Prosecution's evidence in support of Charge I and its Specifica-
tion shows: On 29 October 1943 and previous thereto, he lived in a doubls
room at Bruche Hall, a berracks at AAF Station 590, He had had varilous
room-mates at different times, One Joe Mayfield had beer his room-mate
for some three months prior to the last mentioned date, Each had his omn
separate furniture in the room (R63). On the evening ¢f 28 October, °
Mayfield also a civil service technician in like employment, had retired
leaving his trousers on top of his dresssr (R9). In one of the pockets
_ thereof was %17, British currency. On the morning of 29 October 1943, &7
were missing (R8), Upon discovering his loss, he asked accused if he had
any money to lend. Accused answered "He had only five shillings and:
could not spare a pound" (R9)., Mayfield had received his money from the
pay roll. The notes were mumbered consecutively, He requested the loan
as he desired to check the mumbers of pound notes he still retained with
the money accused might have produced (R10), Accused however was not in -
the same pay line as llayfield, Accordingly his money would bear different
serial numbers (R1l), Mayfield charged accused with the theft of the &7,
The accusation was investigated on 30 October 1943 by Corporal Charles L,
Colgrove, 890th Military Police Company, Corporal Trevis of the Fost Guard,
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Corporal Burke of the 1108th Military Police Coémpany and Lieutenant J.
Perez Petinto, 1108th Military Police Company., During the investigation
the personal belongings of accused located in his room in Bruche Hall
were searched, Accused and Mayfield were present at the search, A

Mr, Laudrum (status undisclosed) was also present, Seven b 1 notes were
found on the top shelf of his wall locker among a quantity of papers (R12,
- 15), Five of the seven notes bore numbers which were consecutive with
five of the nine notes which remained in Mayfield's‘possession, The
seven notes were admitted in evidence as Pros.Ex,"A" (R14)., They were -
numbered Z16D584418, Z16D584430, Z30D065420, Z30D065421, 230D065422, = -
230D065423, Z230D065424. The notes remaining in Mayfield's possession
were numbered Z29D850510, Z30DO65425, Z30D065426, Z§0D065431, 230D065/28,

Z30D06 » £30D069470, Z30D069471, Z30D069472 (R15) (Underscoring
supplied). o

When confronted with the fact that the numbers of five of the
notes found among his possessions bore numbers which were consecutive with
several notes remaining in the possession of Mayfield, accused admitted
that he had taken the seven Bl notes and described the manner in which he
took them., He entered the room during the previocus night while Mayfield
was asleep, He saw Mayfield's trousers on top of the dresser and "went

.through the trousers and removed the seven bl notes" (R30), Accused
also made a written statement, admitted in evidence as Pros.Ex,Jl, (R33)
in pertinent part as follows: . s e T -

" Statén/egg Eloy Acosta. ‘

I, Eloy Acosta, CST #36079, stationed-at
‘Bruche Hall and quartered in room #18, in
Barracks "B", having had the 24th AW read
to me and my rights therein explained do
hereby make the following voluntary state-
ment: :
" On the 30th October 1943 at about 00:45
hours I entered my room in Barracks "B", I
saw that my roommate, Joe Mayfield, was in
bed and asleep and that his trousers were
‘laying on his bureau. I went to Mayfield's
side of the room and took some of the b
"(Pound) notes from his trousers, I put the
money in my fatigue suit and after getting
up this morning, I .placed‘the money on the
top shelf in my wall locker, where it was
found by the Military Police who were
searching for the missing money., -

" - I have read the foregoing and find same’
to be true." '
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" 54 Prosecution's evidence with respect to Charge III and its Speci-
fication summarizes as fqllows: : - : _ .

- ‘During the search of accused's quarters conducted for the purpose
of dlacovering the money, Mayfield and accused were in the room and they
pointed out their respective bureaux and lockers (821,30). In addition
to the money there was found a considerable amount of mall matter among '
.accused's belongings (R30)., It consisted of "V" letter mail written by
membera of the Civilian Techniclan Detachment at Bruche Hall which had
never reached the censor's office, and numerous post-cards and letters
written by people in the United States and addressed to persons at AAF .
Station 590, Some of the mail was in accused‘'s wall locker, some in his
bureau drawers and some in his suit case (R16)., This mail was delivered
to Lieutenant Petinto who took it to the Military Police office where

- Colgrove, Burke and a Sergeant Prince sorted and classified it and compil-
ed a record particularly identifying each piece of mail matter (R17, In
" the evening of 30 October 1943, Colgrove accompanied by Major Nelson,
commanding officer of Bruche Hall and Sergeant Thomas J, Horam, 890th
Military Police Company returned to accused's room and made further exam-
ination of accused's personal property. Acosta was not present during
this search, Post-éards and sealed letters were found and seized by
Major Nelson, Colgrove and Horan and were also taken to military police .- .
headquarters (R22), They were sorted, classified and listed and deliver-
ed to Lieutenant Petinto (R16), . . . _

By stipulation between the Prosecution and Defense it was egreed
that Colgrove was able to identify Pros.Exg., A to Z and Pros,Exs, Al to Gl
as the pileces of mail found by him in accused's room during both the first
and second search (R17), The exhibits were accordingly admitied in evidence
but withdrawn by consent of the court upon completion of the case (R18).
Accompanying the record is a description and classification of these ex-
hibits prepared by Colgrove which was substituted for the exhibits upon
withdrawal (R18), Of the envelopes containing letters which originated in
the United States, esbout four or five remained sealed and about four had
been opened when seized, The mail exhibits as presented in court were in
the same condition as when taken from accused's room (R54), ~Acosta gave
Colgrove no reason for his possession of the mail matter (R19).

- A former room-mate of accused, civil service technician,
Seccundino Martinez, testified that Pros.Ex.U was a letter he had received.
from his brother, but did not recall what disposition he had made of it.

While rooming with accused, witness and accused wrote many'letters and there
were usually letters lying around unmeiled (R44-45). Normaelly their mail
was delivered to them by sliding it under the door of their room (R46), He
had lived in the room with accused about eight months beginning in November
1942 and ending about July 1943, Mail was not censored before it was
placed in the mail box (R47-48). '

Accused's brother-in-law, Leopold Munez (46420}, civil service

technician, testified that he had written Pros.Ex.Bl and Cl, being letters
to his wife and to his father living in Texas. He gave them to accused -
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to mail, He believed that accused had forgotten to mail them (R50).

R. C. Kimberley, (32737), civil service technician, identified
Pros.Ex.B as a letter he wrote his wife on 7 September 1943, He deposited
it in the mail box at Bruche Hall on that date, Accused was never given
permission to have possession of the letter (R{1). The mail box was a
closed box with a slit in it (R42). o

" C. D. Crawford (33805), civil service technician, identified Pros.
+ Ex,F, a "V" mail letter, as written by him on 7 Septemben 1943 which he

. placed in the "V" mail letter box at the branch post-office on that date.
He gave no one permission to mail this letter for him (R39). The mail
box was closed but it had a slit in it. ‘

An gdditional stipulation was entered into between prosecution and
defense as follows:

"It is stipulated by and between Prosecution

. Counsel and Defense Counsel that various
other pieces of mail, both unmailed V-kiail
end regular type mall, some addressed from

. the States to Civil Service Techniclans ‘atb.
AAF Station 590 and some pieces of mail -
addressed by Civil Service Technicians now
stationed at AAF Station 590, as evidenced
by Prosecution Exhibits YA" to "Z" and "AI®
to "G1%, were found Iin the possession of the

. accused, and if the persons who addressed
those pleces of mail or who should have re-
ceived those pieces of mail were present
they would testify in substance as did the

. witnesses R.C.Kimberly, 32737, Civil Service
Technician, AAF 590, L.Muniz, 46420, Civil
Service Technician, Civil Service Detachment,
AAF 590 and C.D.Crawford, 33805, Civil Ser-
vice Technician, Civil Service Detachment, -

. AAF 590, and S. Martinez, Civil Service Tech-

- nician, Civil Service Detachment, AAF~590 in
regard to the meil addressed to them or — °
written by them, It is further stipulated

. that all of the mail in question was of a
personal nature® (R51), .

6. For the defense, Jesus Gonzalez, a civil service technician,

- testifled he was one of four station mail censors in addition to the Chief
Censor, Gonzalez censcred the mail originating at Bruche Hall, His
office was located next door to the post office (R56)\ There were two
boxes in which the outgoing mail was deposited. The 'air mail box had a :
slot through which letters were inserted, In order to remove mail from it
one had to walk around the counter, = The "V® mail box had .a door through
which the mail was placed in the box, It was not locked. Some of the
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men placed their letters on top of the boxes or the counter instead of in
the boxes. Mail orderlies brought the letters from the boxes to the
censor's office and returned it. Witness had never heard complaints con-
cerning misdelivery of mail (R57,58).

Although the defense did not raise any questlon as to accusad'
sanity, lst Lieutenent Gerald'C. Sylvester, QMC., 40lst Air Depot, the
investigating officer, admitted that he had recommended that accused be
examined by e psychiatric board to determine his sanity and stated that he
was hazy and vegue when examined by witness,

Accused was sworn as a witness on his own behalf, He stated he
had been overseas since September 1942 and had lived in Bruche Hall during
all of that time (R62), He and his successive room-mates had separate
closets and dressers in their room. They used each other's clothes, He
did not keep money in the place where the money in question was found, did
not know how the money got there, never saw it and knew nothing about it |
(R63,66), He did not know why they were searching his room but he was
present when the search was made for the money and when it was found (R63,
68)., He admitted that the money was found in his room and that "the
Lieutenant" was "pretiy mad about it" and cursed him and struck him on the
face, The officer had a club which he kept in his hand at Police Head-
quarters and informed accused that he better "tell him something about all
this® or else he "would beat me up", Accused was afraid (R64). He was
teken to another room and there an enlisted man "took down something; I do
not know what it was, Then they told me to sign it, I do not know what
I was signing® (R65,68), Accused stated some of the letters were glven
to him "by some parties" and some belonged to his room-mates. He could
not explein his possession of the V-mail letters (R65). :

7. Lieutenant Joseph Perez-Petinto, recalled as a witness in rebuttal
related in detail the warning given to accused at the time he made his
statement (Pros.Ex,J1) and the circumstances surrounding its procurement.
He denied that accused was struck or cursed by anyone (R71-72§.

8. Article of War>2 reeds In part as follows:

UThe following persons are subject to these *
articles and shall be understood as included”

. .in the term 'any person subject to military
law,!' or 'persons subject to militery law,!

' whenever used in these articleg: * * %, .

(d) A1l retainers to the camp and all

persons accompanying’ or serving with the
armiea of the United States without the
territorial jurisdiction of the United States,
and in time of war all such reteiners and

‘ persons accompenylng or serving with the
armies of the United States in ‘he field, both
within and without the territorial jurisdic-
tion of the United States, though not other-

" wise subject to these articles,"
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Accused's amenability to the United States military courts
sitting in the United Kingdom was established beyond doubt or contradic-
tion, . He had been an employee of the United States Govermment at the
San Antonio General Depot and as an aircraft engine mechanic at Duncan
Field, He volunteered for over-sea service and arrived in the United
Kingdom in September 1942 &s a member of the Unlted States Civil Service
Detachment, ~ At the time of his commission of the alleged offenses he was
employed, as & member of sald detachment, in the shipping department in
Hangar K of the Firsit Base Air Depot, AAF Station 590, He received his
compensation from the United States Government. Since his arrival in
England he was domiciled in a barracks = Bruche Hall - provided for the
personnel of the Civilian Civil Service Detachment,

The court and the Board of Review may take judicial notice of the
fact that between 1 August 1943 and 30 October 1943 the United States was
engaged in war against the Axis power (Act Dec 8, 1941, Public Law 328~
77th Cong, lst Sess.; Act Dec 11, 1941, Public Law 331-77th Cong. lst Sess,;
Act Dec 11, 1941, Public Law 332-77th Cong. lst Sess.; 55 Stat. 795-797);
that within the United Kingdom the United States maintained military
establishments; that AAF Station 590 was one of their establishments; and
that military personnel were on duty at said station (MCM, 1928, par.l125,
pP.134,135), The proof shows that also located at sald station was a
detachment of civilian employees of which accused was a member, which was
engaged in work directly connected with the servicing of the Army Air Force,

It therefore is manifest that jurisdiction over the person of
asccused may be claimed by military courts under the clause of the 2nd
Article, of War declaring that: :

"all persone accompanying or serving with -
the armies of the United States without -
the territorisl jurisdiction of the United
States" ’

are subject to military lew rega.i‘dless of the bxistence of a state 6f war
or not, Accused, an immediate employee of the Government, was also within
the subsequent clause of, the article which specifies that: o

fin time of war all ¥ # ¥ persons accompany-

ing or serving with the armies * * ¥ in the

field both within and without the territorisl
; . Jurisdiction of the United States" '

shall be subject to the jurisdiction of courts-martial and the Articles of
War, ‘Beyond doubt he was "serving with the armles in the field". The .
Board of Review 1s of the opinion that the record of trial establishes the
. court's jurisdiction over the person df accused and his responsibility under
the-Articles of War' (In're DI Bartolo 50 Fed. Supp.929; Ex parte Gerlach,
247 Fed., 616; Ex ‘parte Falls-251 Fed. 415; SPJW 194376250, 14 May 1943,
Bull,JAG June 1943, Vol.II, No.6, sec.359(9), ppi234,235; SPIGH 1942/5668,

. -
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Dec 1, 1942, Bull,JAG Dec 1942; Vol.I; No.7, sec.359(12), p.357; SPJCW .
1942/4635, Oct7, 1942, Bull.JAG Oct'1942, Vol.I, No.5, Const. Art.II,"
sec.2, ¢1,2(1a), pp.255,256; JAG 250,401, Jen 21, 1942, Bull.JAG Jan-June
19[62’ ,VOloI, NO.]., 839.359(12)’ Polz)- . )

9, "larceny is the the taking and carrying
away, by trespass, of personal property
which the trespasser knows to belong
either generally or specially to another,
with intent to deprive such owner perman-
ently of his property therein® (MCM, 1928,
par.149g, p.171). _

Despite accused's denial that he tock the money from Mayfield's
trousers and secreted it among papers on the top shelf of his wall locker,
it was there discovered by the military police., The numbers of five of
the seven notes found in-accused's possession bore numbers consecutive with
five of the nine notes which remained in Mayfield's possession. There is
therefore substantial and convineing evidence that the notes thus recovered
were Mayfield's property. They were obtained without Mayfield's consent,
Accused was the only person having reasonable access to Mayfield's property.
Opportunity to commit the theft therefore was proved, Independent of
accused's written signed confegsion there is substantial evidence to support
the court's findings of his guilt (CM ETO 885, Van Horn; CM ETO 952, Mogser).

10. In the locker, bureau drawers aend among effects and personal be-
longings of accused were found a considerable number of both ordinary and
V-mail letters and also post-cards. These were written by persons other
then the accused, most of whom were residents of Bruche Hall, and were
addressed to persons other than accused, residing principally in the United
States, There was also found a considereble mumber of letters, originat-
ing in the United States and directed to members of the Civil Service Tech-
nical Detachment, other than accused, Mary letters had not been opened.
Some of those addredsed to persons in the United States bore no evidence of
having been deposited in the mail, A "post office" was lccated in Bruche
Hell, and in proximity to accused's room. ' '

The evidence discloses the fact that letters "posted" or deposited.
by the writers thereof in the Bruche Hall "post-office" were not protected
against extraction from the posting boxes pending the collection by postal
‘clerks, Both the "V" mail box and the air mail box could be entered by
trespassers or other unauthorized persons and the letters removed therefrom,
This evidence supports the inference that an opportunity was thus afforded
accused to ‘'secure possession of "outgoing" letters written and addressed
by residents of Bruche Halk, The record is entirely silent as to any
opportunity for accused to secure possession of "incoming" letters address-
ed to residents of the Hall other than himself, Accused's explanation of
the curious situation is vague, indistinct.and unsatisfactory, He de-
clared some of the letters were given to him by other parties and some
belonged to his room-mates,.past and present. He did not explain his
possession of the "V" mail letters. :

—8-
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: Accused is not charged with either the theft of these letters nor
the wrongful or unlawful possession of same, but that he did "wrongfully,
and unlawfully obstruct and interfere with the U.S. Army Mail", , Such
offense is laid under the 96th Article of War, K Therefore, the qpestion
presented as to sufficiency of proof of larceny in CM 226734 (1942), Bull.
JAG., Dec 1942, Vol.I, No,7, sec.451(37), p.364 does not arise in the
instant case.

There is no information in the record of trial as to the nature of
the so-called "post-office" at Bruche Hall. It is not shown that it was
an official army post office nor is there any evidence of its relationship
to the New York City post-office, - No authority is shown for its establish-
ment and operation, For the purpose of this holding it will therefore be
assumed that the so~called "post-office" was simply a place of deposit of
"outgoing" mail and receipt of "incoming" mail arranged by the commander of
AAF Station No. 590 for the convenience of the military and civilian
personnel on duty at ‘that station and that it was not in its operations
subject to the rules of the Army Postal Service or to the Postal Rules and
Regulations or to any acts of Congress pertaining to the Postal Service
(Federal Criminal Code, sec.194, 18 USCA 317; Federal Criminal Code, sec,
201, 18 USCA 324). .

Accused was found in possession of letters written by and addresa-
ed to personnel of his station, Authority or permission of the writers
and addressees thereof for such possession 1s negatived by substantial
evidence, Accused's explanation of his possession of the letters is un-
convincing, Nevertheless, allowing it to stand, 1ts greatest effect was
. to trédverse the prosecution's evidence and thereby create an issus of fact
for the exclusive determination by the court. The findings of the court
are adverse to accused thereby indicating that it did not accept accused's
explanation but believed he came into possession of the letters without
authority and as a result of his own deliberate acts of trespass. Such’
findings must be accepted by the Board 'of Review as conclusive inasmuch as
they are supported by substantial competent evidence (cu ETO 132, Kelly and
Hyde; CM ETO 397, Shaffer). ) ‘

There is thus presented the question as to whether accused's
possession of the mail matter under the circumstances clearly proved by the
evidence constitutes an offense under the 96th Article of War, and if so
whether the Specifiication of Charge III alleges such offense. They will
be considered in inverse order,

The charge is that accused did "wropgfilly and unlawfully obstruct
and interfere with the U.S. Army mail®, The word "obstruct" has.been
defined as "to hinder or prevent from progress, check, stop, also to re=-
tard the progress of, make accomplishment difficult" (Conley v. United .
States 59 Fed. (2d) 929 936; 29 W, and P, Perm,80), The word "interfere"
has been defined "to enter into, or to take?part in,the concerns of others;
to intermeddle; interpose; intervene (Webster's New International Diction-
ary, 2nd Ed; 22 W. and P. Perm,147), .There can be no serious contcntion
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offered against the assertion that a most reprehensible offense is committed
" when a person "obstructs" or "interferes" with United States Army mail, and
that such offense is clearly one chargeable under the 96th Article of War

as disorder to the prejudice of good order and military discipline (MCM,
1928, par, 152, p.187; Winthrop's Military Law & Precedents - Reprint = p.722)
Regardless of orders, commands, directives or even specific Corgressional .
denunciation it is difficult to imagine an act more prejudicial to "good
order and military discipline", The Board of Review therefore concludes
that the Specification alleged facts constituting an offense under the 96th
Article of War.

-

' There remains the question as to whether the evidence is sufficient

- to prove the allegation that accused did "obstruct" and "interfere with" the
"g,S,A ". Accused's unauthorized possession of the letters under.

the circums’cances revealed by the evidence was certainly an obstruction and
Interference with the orderly processing of mail matter. Delay was there-
by ‘caused in the delivery of both "outgoing" and "incoming" letters to their
respective addresses, The dates of the letters as compared with the date -
they were accidentally found in accused's possession is self-speaking
evidence of this fact, There is no difficulty in concluding that accused
wrongfully and without a.uthority obstru ctgg and interfered with certain mail
matter . : .

The crucial problem is whether it was "U.S,Army mail" as alleged in
the Specification. ' Certainly it was not official mail, Obviously it did
not relate to the operation, management or control of the military forces. _
The mail-consisted of private letters written by (foutgoing") or addressed to
("incoming") individuals who were either civilian employees of the United
States engaged in servicing and supplying the military forces, or military
personnel, and concerned prlvate matters only,

The phrase "U.S.Army" mea.ns, of course, "United'Sta.tes Army®, The
word "mail® in modern usage is equivalent to "msil matter".and includes all
matters which mey be transmitted in the mails (United States v. Huggett,

40 Fed, 636,641; 26 W, and P, Perm.44). Did the phrase "U.S.Army mail"
mean only offigig; mail or did it include all mail, official and private,

. forwarded by or intended to be delivered to persons, who were members of or
serving with the Army? The word "Army" is one of very genoral significa~ -
tion, analogous and equivalent to, "milita.ry service®, - In its etymology
the word Farmy" denotes men in arms.  The term in law is poman general-
issimum and has been held even to include the navy (In re Stewart, 30 NY
Super. (7 Rob.) 635,636; Webster's New International Dictionary - 2nd Ed).
\ Gonsidering all aspects of the matter it is belleved that the phrase "U.S.
Army mail® describes mail matter which 1s despatched by or intended for
delivery to persons in the service of the army, whether it be private or
official commnications or information, The interpretation appears to be,
consistent with popular usege and understanding., ®Army mail" is not ‘

' generally understood as referring to official communications only. It 1s
an over-=all generic tern carrying thé mense and meaning herein indicated.
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, 'The proof in the instant case therefore clearly sustains the
. allegations of the Specification that the accused obstructed and inter-
fered with mail matter despatched by or intended for persons serving in or
‘with the United States Army at AAF Station No., 590, - The Board of Review
is of the opinion that the findings of accused's guilt* of Charge III and
its Specification is supportsd by the evidence, -

11, Accused was present when the seven one pound English bank notes
were discovered on the morning of 30 October 1943 on the top shelf of his
locker and were seized by the military police (R29,34). - He pointed out
a box, some papers and other miscellaneous articles batween the two wall
lockers used by him and Mayfield and suggested that Lisutenant Perez -.
Petinto, Colgrove and searching party also meke search of them (R20). He
had 'previous to the search identified his locker, bureau and his "property"
located in the room (R21,23,30), On this occasion the military police
discovered numerous letters "that had been written by and to other individ-
uals" (R15,32; Pros,Exs, A to Z and Al to Gl), The letters were taken to
the military police station where they were sorted and classified and &
tabulation made of them (R17). Later in the day Major Nelson, Commanding
Officer of Bruche Hall, Colgrove and Horan returned to accused's room (R21)
and at that time discovered some sealed letters and post-cards (R16). :
Accused was not present on the occasion of the later search (R20,22,23),

. The evidence therefore is conclusive that when the seven one
pound English bank notes (Pros,Ex.A) and the greater part of the letters
(Pros.Exs, A to Z and Al - to Gl) were discovered among accused!s belongings
and seized, that accused was present and gave his consent to the search
(Pros.Exs. A to Z and Al to Gl). The vexed question as to whether
accused!s congtitutional rights under the Fourth Amendment to the Federal
Constitution and the Act of November 23, 1921 (42 Stat. 223, 18 USCA 53)
were violated (CM 196526 (1931), Dig.Op.JAG 1912-1940, sec.395(27), p.220)
is therefore eliminated from consideration with respect to the pound notes.
When .evidence is secured by law enforcement officers without warrant or
authority but the search 1s conducted in the presence of the accused and
with his full knowledge and consent he waives his Constitutional rights
and incriminating evidence thus secured is admissible a gainst him, The
search and seizure under such circumstances is not "unreasonable® within
the purview of the Fourth Amendment (Dillon v. United States, 279 Fed. 639;
- Windasor v, United States, 286 Fed. 51; United States v, Williams 295 Fed.
219; Waxman v. United States, 12 Fed.(2nd) 775; Glacolone v, United States,
13 Fed.(2nd) 110; Schutte v, United States, 21 Fed.(2nd) 830; United States
v. Bianco, 96 Fed.(2nd) 97; United States v. Thompson, 113 Fed.(2nd) 643;
56 C.J., secs.65,66, pp.1180,1181), . .o

Although the motive for the search was the discovery of Mayfield's
bank notes there is no suggestion that accused attempted to limit the
search to such purpose, Rather there 1s a definite inference that he
gave a general consent to the examination of his belonginza, In any
event, the discovery of a major part of the letters and their seizure was
the result of -a legal search - a search to which accused gave his consent -
of accused's belongings, These letters were found within the territorial
limits of the consent and hence were not under the inhibition which arises
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when inoriminating articles are discovered exterior to the authorized place
of search (United States v, McCunn, 40 Fed.(2nd) 295). The important
thing i1s that the search which discovered these letters was a search not in
violation of accused's ‘constitutional rights. The fact that in the course
of such search articles were discovered which incriminated accused in
another offense did not render them inadmissible when used in evi e in-
proof of such other offense (Gouled v. United States, 255 U.S. 298,/65 L.Ed,
647,653; United States v, Jankowski, 28 Fed.(2nd) 800; Matthews v, Correa,
135 Fed.(an) 534,537).

There is no serious question involved in sustaining the admissibil-
ity in evidence of the letters which were actually discovered and seized in
accused's presence. The difficulty arises out of the fact that the record
of trial does not distinguish between the letters seized on the first visit
to accused's room (which were thus obtained as a result of accused's con-
sent) and those letters found in accused's room by Major Nelson, Colgrove
and Horan upon their return later in the day. This second search was made
without Acosta's knowledge or consent and in his sbsence. The exact number
of letters found and seized in the course of this search is not indicated by
the evidence., The implication is that they wers but few, Colgrove in his
testimony is positive that Major Nelson, the commanding officer of Bruche
Hall was present on the occasion of this second search and seizure (R22),

The fair inference 1s that it was ordered and directed by Major Nelson, The
selzure of these letters, being made by order of the commanding officer of
the public quarters occupied by accused situate at militery stetion, was
therefore not obnoxious to the Fourth Amendment of the Federal Constitution,
The letters were admissible in evidence (JAG 250.413, July 23, 1930, Dig.Op.
JAG 1912-1940, sec.395(27), p.220). .
12, The charge sheet shows accused to be 27 years and three months of
age at time of commission of the offenses charged. He was temporarily
appointed to the Civil Service at Duncan Field, Texas, on 2 Fehruary 1942.
He had service of one year and eight months, :

13. The conviction of accused of the crime of petty larceny (Charge I~
and Specification) authorized confinement at hard labor for one year (MCH,
1928, par.104ig, p.99). Penitentiary confinement for this offense is_not -
authorized either by the Federal Criminal Code (sec.287, 18 USCA, 466) or
the District of Columbia Code (sec.22-2202 (6:61)).,

: Obstructing and interfering with the mail belonging to other per-
sons (Charge III and its Specification) of which accused was found guilty is
an offense under. the 96th Article of War and is not the crimes denounced by
the Federal Criminal Code (See par, 10, supra). Consequently penitentiary
confinement is not authorized for this offense. Although accused is a
civilian he is amenable to the Articles of War and was subject to the juris-
diction of the military court which tried him. Confinement in Eastern
Branch, United States Disciplinaxy‘Barracks, Greenhaven, New York is euthor—

- 1sed. The place of confinement should be changed accordingly,
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14e The ccurt wasg legally constituted and had jJurisdiction of the
person end the offenses, No errors injuriously affecting the substantial
rights of.accused were committed during the triasl., The Board of Review is -
of the opinion that the record of trial is lega.lly su.fficient to support
the findings of guilty and the sentence.

% é Judge Advocate

M Judge Advocate

(SICK IN HOSPITAL) Judge Advocate
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WD, Branch Office TJAG., with ETOUSA, 14 MAR19AA - - Commanding
4 Genera.l VIII Air .Force Service Command, APO 633, U.S. Army

‘ 1. In the.case of -ELOY V. ACOSTA, JR., (36079), Aircraft Engine
Mechanic, Civil Service Technician Detachment, 40lst Air Depot, lst Base
Alr Depot, & civilian serving with the United States Army in the field
. and under the jurisdiction thereof, attention is invited to the foregoing
holding by .the Board of Review that the record of triel is legally suffi-
+cient to support.the findings of guilty and the sentence, which holding
is hereby approved. Under the provisions of Article of War 50%, you now
ha.ve authority to order .execution of the sentence.

2. The conviction of a.ccused of the crime of petty larceny (Charge I
and Specification) authorized confinement at hard labor for one year (LiCM,
- 1928, par.10ig, p.99). Penitentiary confinement for this offensé is not
euthorized either by the Federal Criminal Code (sec.287; 18 USCA 466) or
the District of Columbia Code (sec.22-2202 (6:61)).

Obstructing and interfering with the mail belonging to other
persons (Charge III and its Specification) of which accused was found
gullty is an offense under the 96th Article of War and is not the crimes
denounced by the Federal Criminal Code., Consequently, penitentiary con-
finement is not authorized for this offense., Although accused is a
civilian he is amenable to the Articles- of War and was subject to the
Jurisdiction of the military court which tried him., Confinement in East-
ern Branch, United States Disciplinary Barracks, Greenhaven, New York, is
authorized. ' The place of confinement should be changed accordingly, by
supplemental action which should be returned to this office for attachment
tor the record. . . ‘ ,

: 3. When copies of ‘the published order are forwarded to this offz.ce s
they should be a.ccompa.nied by the foregoing holding end this indorsement,
The file mumber of the record in this office is ETO 1191. For convenience
of reference please,_pla.ge that number in brackets at the end of the order:

(ETO 1191)
Y e

3 3.
7 “/E. C. McNEIL,
Brigadier General, United States Army,
Agsistant Judge Advocate General,
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Branch Office of The Judge Advocate Genaral

with the .
European Theater of Operations .
AFO 871
BOAFD OF REVIEW L
ETO 1197 ) - =8 FEB1944
UNITED ‘STATES ) SOUTHERN BASE SECTION, SERVICES
, ' ) OF SUPFLY, EUROFEAN TI-EATER oF
Ve ) OIERATIOI\B
)’ o
First Lieutenant EUGENE J. CARR, ) Trial by G.C.M. convened at Barn=
(0-22905), 398th Engineer ) staple, Devonshire, Englend, 27
General Serv:.ce I-’%eglment Corps ) November 1943, Sentence; To be
of Enginpeers. ) *  dismissed the service and to for-
) feit all pay end allowancés due
) or. to become due,

HOLDING by the BOARD'OF REVIEW - -
RITER, VAN BENSCHOTEN and SARGENT, Judge Advocates

3 3

‘1le The record of trial in fhe case of the officer named sbove has -
been examined by the Board of Review and the Board submits this. its’'holding,
to thé Assistant Judge Advocate General in charge of the Branch Office of
The - Judge Advocate General with the European Theater of Operations,

2 Accused was tried upon the following charges and specifications:

CHARGE I3 Violation of the 96th Article of War.
Specification Ix In that First I.ieutenant Eugene
Je Carr was at Barnstaple, North' Devon.

England, drunk and disorderly in uniform in’
a public place, to wit, Barnstaple-Biddeford
road, on or about 2 October 1943.

Specification IIs In that First Lieutenant Eugene
Jo Carr, Company "B*, 398th Engineer General
Service Regiment, did. at Barnstaple, North
Devon, England, on or about 2 October 192;3,
wrongfully strike Mr, Horsmen, Berylmere,
Sticklepath, Barnsteple, North Devon.
Englend, with his hand.

>
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Specification III: In that » * & » » & qaig,
at Barnstaple, North Devon, England, on
or about 2 October 1943, wrongfully strike
Mrs, Hoz'-sman, Berylmers, Sticklepath,
Barnsteple, North Devon, England. with his
hand,

Specification IV: In that # » & & » *. dia,
at Barnstaple, North Devon, England, ‘on
or about 2 October 1943, forcibly resist °
arrest by civilien police in the perform-
ance of their duties. ,

CHARGE II: Violation of the 99th Article of War.

Specification I+ In that ® & # » * *, wag, ‘at
Barnsteple, North Devon, England, on or
about 2 October 1943, in a public place,
to wit, the Barnstaple~Biddeford road
drunk and disorderly while in unifrom (sic).

He pleaded not guilty to and was found guilty of all charges and specifica-
tions. ZEvidence of two prev%ous convictions was introduced, one for being
drunk in uniform and the othet?Peing drunk and disorderly in uniform, both
in violation of Article of War 96. He was sentenced to be dismissed the
service and to forfeit all pay end allowances due or to become dues The
reviewing authority, the Commanding Ofﬁcer. Southern Base Section, S0S,
ETOUSA, approved the sentence and forwarded the record of trial for action
" pursuant to _Article’of.War 48 The confirming authority, the Commanding
Generel, European Theater of Operations, confirmed the sentence and withe
held the order directing execut:.on thereof pursuant to the provislons of
Article of Var 50%.

E]

“

. 3. The evidence for the prosecution shows that about 10:30 pem.,
-2 October 1943, Mr. and Mra, Meurice H,. Atkins, Belle Vue, Bickington, -
North Devonshire, England, were walking home on Sticklepath Road in the
-vicinity of Bickingtons They observed the lights of a car (agreed by the
prosecution and defense to be a command cer) shining ddwn the road, and as”
they approached the lights went oute An American, later identified as
accused, came from behind the car to about the middle of the road, shone a
torch in their faces and asked them where they were going (R 48,52-53).
When they replied thet they were going home he asked whether they were
English or American and where Mr, Atkins was workinge He would not let them
by and *just pushed his hands and made various mumblings® (R48,52)e They
made several attempts to pass (R52) but he kept waving his hands (R50),
putting up his fist (R54) and said they were staying there (R49)e He threat-
ened to beat Mr. Atkins to a pulp, said he would take care of Mrs,- Atkins
later and would push her face through the cement, At his order the men in
the car kept a light shining in their faces, and as they tried to move fore
ward or backward, he "made this car go up and down with us", He shouted to
“the man in the car to " 'Get the guns out, and shoot them'.® Mrs. Atkins
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became frightened and screamed. whereupon he told her not to scream again,
seized her sleeve and pulled her (R49,51-54).- The man in the car said

" 'You hed better 2et them go, Lieutenant' "(R49)s They were in the .
middle of the road when & jeep tontaining four persons appeared and stopped.
When Mrs. Atkins asked theiy help but they 4id nothing. she ran with her
husband down the ‘roed as accused called to the man 4n the -car not to let
them get auay. and shouted * ¢Get the ‘guns out and shoot them both' *(R49,
52-53) : ’

At the %rial both of the Atkins identified accused gsvtbeamgn who
hed stopped them (R50,54), and both testified that they did not see any
weapon in his hands (R49,53)s * To Mrs. Atkins it seemed as if he had “"gone
mad® (R49=50)s Asked by the Court whether he beliefed accused was insanely
drunk at the time, Mr, Atkins replied "well, I suppose he was, Ybs' (RSS).
He had not seen the man who remained in the car (R53). -

*

: On the night of 2 October 1943 Mr. and Mrs. Whlter He Horsman.
Berylmere. Barnstaple and Mr., Sidney John Squire, The Fost, Bickington were
walking up Sticklepath Hill, As they passed-a parked car there were two
fniformed figures in the rosd, One, later identified aa accused, came over

..and said**Halt, Stand to. Don't move, Don't -speak or I'll shoot.'*. He .
"had his fist clenched mgainst his waist, Horsman asked "‘%hat's the trouble,

is there an invasion?'* ° Accused replied, "'Quiet, or I will shoot.'".

The other uniformed figure *must have slipped off" (Rl2-13, 43, 63). Accused

* turned his head and shouted as though he were giving orders., He seemed to

be calling somebody from a cer, and was *waiving the jeep up" from the top

of the hille. ' Squires,who, "thought he was fairly wild"%, jumped over a
locked ‘gate and went :to a house to telephone the police (R63). Horsman said

to his wife *'Come on, we have got to go home.'" They had gone about three

paces when he .was struck on the back of the head, probably by accused's

fist, and *went flying* into the post office entrance.. He fell down and

was more or less knoeked out, Mrs., Horsman screamed to accused "'Leave my

husband alone'®, whereupon he dealt her a severe blow with his fist over her

right eye. Horsman heard his wife screaming and struggled to his feet in a

dazed condition when accused "made another dive for me, end my wife inter-

vened, and caught it gcross the eye®, She fell, struck her right knee and

*broke® her stocking.: She.shéuted.repeatedly to Mr. Squires but received

no reply. . When Mr. Horsman went to pick her up he.was struck again and

*went flying again®, Accused landed on top of him, Mrs. Horsman called

to the other soldier, 'who was across the road and asked him to do something

for her husband; he seemed afraid to speak, but finally came over and said

*'Lieutenant, leave this woman's husband alone.'"  Accysed.,replied *'I em -

handling this case'", and the soldier left., A cyclist then passed and

accused got up and followed him shouting®*Hey,there. I'll shoot, I'll

~ shoot'*, . The Horsmans then ran down Wray Avenue and escaped (R13-15 18-20.
L4-46). . After trying without success for about ten minutes to get into

- the house to telephone and to,find something with which to hit accuaed.
Squires returned to.the rosd, The Horsmans had gone and he saw a car
approaching. He did not return to the scene but instead departed down

- T a
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Wrey Avenus(R63=64)e .

Both Mre end Mrs. Horaman identified accused as the person
who had assaulted them (R14,18,45)e Neither of them hed noticed any
wegpon in his possession (R13,43)e Mr., Horamen testified that he dia
not smell any alcohol on accused's breath end that he did not kmow , _
whether he was drunk, His speech, however. was different than it was
when he saw him in.town on the following day (R19) when he apologiud
for his conduct and "hed such a difrerent manner® (R20-21 )e

: At the triel Mr. Horsman identiﬁed'a raincoat wbich he had
worn that evening-and which bore as the result of.the assault, petrol and
md stains end & one inch tear in the left sleeve. The. coat was admitted
in evidence (R15«17; Pros. Ex, B). . '

On 3 October Dr. Hector Acheeen. 21 By'_port Street. Barnsteple,
examined Mrs. Horsman and found that she had an ineised wound over the
right eye, a bruised lip and an abrasion of one knee, The incised wound
required stitching. Mr. Horsmen-had an abrasion at the back of his head
"and a bruise on his buttock. The bruises and abrasions_were "small,
minor* but at the time of trial the woman was still receiving treatment
for the upset to her emotional systems ~Dre Acheson's notes were admitted
in endence (R9-10; Pros. EX.h)e .

About 11340 pem., 2 October Constable George Benny, statloned
at Sherwell, was on duty on the Barnsteple-Bideford Road,. and was pro-
ceeding toward Sticklepath when he heard a man's voice shouting "!Stop
them I tell you, stop them'®s A men end a woman ran toward him,.but
turned off., Reaching Sticklepath Cross he saw a *filitary aergeant"
Sergeant Emerick, standing by a parked militery vehicle and an officer,
later identified as accused, standing a little further away in the middle
of the road shouting to himself %'Stop them, I tell you, stop them'%, -
No one else was present (R33-34)e The sergecant told Benny that he had
come to fetch the officer but was unable to do anything with him owing
to his condition (R34)e Accused seemed to be directing an imaginary
battle in which everyone appeared to be his epemy snd he was %calllng on
soreone to open up or man the guns and open fire" (R37)e Benny asked -
him what the matter was, whereupon he told Benny to get out of the way or
he would "smash my face in*s When Benny told him that his conduct was
not becoming to a member of the United States forces ®he then called me a
yellow bastard, and said he was over in this country fighting for such
‘skuriks as me¥e Two persons appeared on bicycles and he shouted ®!'Stop,
you bastards'*, and called on an imaginary sergeant nemed "‘'Mac'*,.to
"men the guns and mow them down®, A car appearded and when Benny tried
. to get accused to safety, he started to struggle and held up his hands in
a fighting attitude (R34-35)s The car stopped and Police Sergeant
George He Jewell and Constsble George H. Rodd, both stationed at Barmstaple,

H
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alighted, Accused was waving his arms frantically end was acting .
*more or less like a madman®, When Jewell asked him what the matter

was he replied "'You mind your own business, you blgody skunk'* and _ .
tried to kick Jewell in the testiclea(RZB—_’jO,Bh—B " He continually
‘shouted *for someone to *put, the guns on them', 'shoot their heads
offtv, He referredtto.the three police off:.oers as "'yellow besterds?,

‘Bavarians,' 'Free French'"(Rjl)e When accused attempted to kick Jewell,
Rodd end Benny *both closed with him®*, pinned his arms behind his back,
and with considerable difficulty got him into the American vehicle, , On
the way to the vehicle he beceme violent and kicked Benny on both shinse
He was strong.end vicious, Sergeant Emerick had remained with the
Americen vehicle about 35 yards away., He was sober, and "appeared to be
very frightened as to what ‘was taking place®, Emerick drove accused and
the three. police officers.to the police station. Accused was very violent
in the care Thg¢,three officers were forced to "more or less sit on him* -
(R29-30,34,37-48)s When they arrived at the police station'about 11355
" Pells, because o his violence it was necessary to carry him from the
vehicle into the station where three officers had to hold him down on a
bench, * Until about 1:45 a.me when Ceptain Arnett of the Military Police
arrived et the station, accused was *strugegling, kicking, gibbering, and.
using bad language, and *** had to be held down, otherwise he would have
been more violent"(R29,37-39,41)¢ A4S soon as Captain Armett spoke to him
. ™4t was llke a light piercing the fog. He seemed to realize that he was
talking to an American Officer, and it seemed to make all the difference,
es¢, The Captain seemed to-touch some spot that we could not®s He ceased
to. be violent and aggressive, pulled himself together end behaved quit;e

Well(RBIi 5-36441)e - - - -

At the trial Jewell, Benny and Rodd identified accuged (R28,35.
40)e . They did not notice any weapon in his possession, nor was any weapon
found on his person when a search for his identity card was made at the
station (R31,38,40)e Both Jewell and Rodd testified that' he wag *mad
~drunk®, Jewell also testified that he smelled of intoxicating liquar and
was “insenely drunk, absolutely without knowing what he was doinge . I
don't think he could have seen reason in any shape .or form" (R28~31,l41).

: ¥hen Captain Levin H, Arnett, 707th Military Police Battalion
arrived at the police station at 1:i45 a.m. 3 October accused's uniform was
*quite in order", .but his shoes were off, He told accused to put.them on,
that he was taking him back to his orgeanization. He obeyed and was driven-
to orgapization headquarters where he was turned over to the executive
officer, He did not cause any trouble and did everything he was told to_
do willingly and without hesitation. He was a litile surly, it was evident
that he ‘had been drinking and *there was an odor of alcohol®s However, -
he  recognized Ceptain Arnett, his speech was coherent and he "welked
~ perfectly all right to the car*(R60=61)s In the opinion of Captain Arnett,
accused had been drinking heavily (R61). :

It was stipulated by the prosecution and defense that Sergéant
Reuben Styrlund axd Private First Class Webster Helmond, both of Company 4,
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707th Militery Police Dattalion-went to the police station at Barnstaple
on the night of 2 October and that accused was present and "in orderly
condition at that time" (R59).

On 19 October 1943 accused was admitted to the 36th Station
Hospital, & neuro-psychiatric hospitel, where he was under the daily )
observation of Captain Bill H., Willigms, Medical Corps, who prepared a
c¢linicel. abstract for a board of officers which met on 29 QOctober to deter-
mine accused's sanity under the provisions of parsgraeph 35¢ MCM, 1928, and
AR }20=5, The clinical abstract ani the report. were admitted in evidence
(R56~58; Prose Exse CyD,E,F)e The board found accused sane and responsible
for his actions on 2 October and at.the itime of its exemination (29 October
- 191.}.3) (PI'OS. Ex. F). :

4o For the defense, Sergeant John L. Emerick, Company B, 398th
Engineer Regiment testified that on the evening of 2 October, he drove
accused to the VWrey Arms and was instructed to call for him at 10 peme
Vhen he returned to ¥rey Arms, accused "seemed to be intoxicated"s They
drove two nurses to a hospitael and during the ride accused's mannéer was
‘orderly and his conversation natural, On the way back to Barnstaple he
ordered Emerick to stop the car, got out, started to direct traffle and
stopped a car or tw. He stopped two persons and Emerick turned on the
car lights at his request (R66=67,70=71)e The sergeant got him back in
the car and drove away., He ordered Emerick to stop the vehicle again. ‘got
out, halted a jeep end tried unsuccessfully to halt a trucke .

- "All this tine he was directing, - : .

the way it sounded, artillery

and maechine-gun fire, He had ’ .

his lines all set up, and the , ) )

way he was talking he didn't want ‘ .

. anybody to block his lines. That
- was the whole crux of the matter"(R67)e

When he stopped two more persons Emerick drove off, turned around and
returned in a few minutes. A womasn ran up to the cer and said hysterical-
ly "'He's killing my husbapnd'.***'Please take him away'"s Euerick found
accused on top of a man, holding him down end saying that he would "knock
his head off*. He finally made him understand these people would not go
through his lines and accused let them gos He then got out in the middle
of the street and "started his battle formation all over again® (R67,69=70).
The police arrived and he was taken ta the station and then to his organiza-
tion where .*he was shaking his head and beginning to wonder what was going
on%, . Emerick had a reguler trip ticket which had been signed by the
dlspatcher at the motor pool. The company commander hed authorized the
., use of the care In Emerick's opinion, compare@ with the other officers
under whom he hed served, accused was "a very good military mqn"(R68-69).

. Accused testified thet before leéwiné camp he had "possibly

three drinks", He remembered having had two drinks at the Wyey Arms and
estimated from the time he was there that he had possitly three, maybe four®;
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in all hée had’ *from six to eight"(R72,75-=76)e He recalled conversing
wi'h two nurses at Wrey Arms and meeting there a fellow officer and his
gueste The last thing he remembered  was stending in line for a drink

at Wrey Arms, He hext recalled "someope holding me down, with my arms
pinned in a hammerlock, and applying quite a bit of punishment to me®, -
He had the impression that the British *had turned egainst us, and there
was some sort of a battle going on"e He then remembered riding in a car
with an American officer, being in regimental headquarters, meeting the
executive officer and being ordered to go to his quarters (R72-75)e  Wher
he awoke the following morning (3 October) he had a feeling that something
had heppened, end ascertained from Sergeant Emerick what had occurrede

He went to the police station at Barnsteple, offered to make amends as far
as he wes able in a material way' to the policemen ahd civilians who had
suffered demage and’'secured the sddresses of the civiliens involved. He
saw Mr. and Mrs, Horsman and assured them that he would pey all expenses
when the doctor had completed his treatments(R73=T4¢77)e

Questioned by the court, accused testified that at one time.-he

bad *a rather large capacity for liquor* but on two or three occasions
. during the last six or eight months "es little as four or five drinks hes
just knocked the sails out of me", He had at first attributed this fact
to stomach trouble from which he ‘had fully recovered, and now believed it
might be due to a "sort of mental ‘stress® which he had been under for quite
som® timee On the other hand, on some occasions he had had 12 to 15
drinks and hed teen perfectly nomal (R75«76)e He used to do quite a lot
of drinking, but had done very little in the year and a half since his
marriages With the exception of two or three occasions he probably did
not drimk more in a year ‘than the aversge man did in a month (R77)e Upon
further questioning by the court, he edmitted that he had been courte .
- martialed and convicted twice before for drunkenness while on-the Alcan
Highway project, The first triel consumed 10 hours, "was very poorly
defended, and it was a mess", He felt that he had then been unjustly
convicted (R76)e , .

Colonel Theodore Wyman, Jr., Commandant, 19th Distriect,
Hestercombe Houses, Somerset testified that he had been accused's regimsntal
commnder since June, 1943 In his opinion, accused's value to the service
was 'very large® (R22), . He said accused had ability to lead troops sgainst
an armed enemy and Colonel Wym.1 would be very gled to have him serve under
him in a combat cutfit., "However, I would not wish him to serve in any S0S
“outfit's As far as "soldiering characteristics® were concerned he would
rate accused as superiore The fact that accused had been in one or two
previous 1ncidents would not alter his opinion (R23)e

Major Elmer Wi Fuggit, regimental surgeon of the 398th Enginzer
Regiment hed elso known accused since June 1943 In his opinion he was
extremely intelligent and a *very keen engineer®, He was very Jetermined,
bhad a rather explosive disposition, and showsd ‘great decisiveness (R24)e
He would be peculiarly gifted as a combat soldler:because of a fighting
instinct and the intelligence and ebility to meke quick decisions, ‘'He
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rz3 elso an excellent leeders His physical condition was excellexnt,
Sorobebly the best of eny officers of our outfit®, and his mental
conditioa was *perfectly suitabls and responsible®(R25)s He was
emotionally stables He bad never sson accused drunk (R26).
Captein Jobn Ps Rasmussen, battalion commander of the 398th

Engineer Regiment testified that he had kmown accused for about eight
months and that accused hed been Lis edministrative efficer when he .had
commanded Company B end relieved him in command of B Company. . Asked
.his opinion of him e&s a soldier, Csptaln Rasmussen testified "he is the
best®, that he was en outstanding: professional soldier (R78,80). He
based his opinion on his cooperation, his ability to commend men and their
respect, his technical'militery knowledge, and his coursge end reliasbility
(R79=80)e He admitted the acts of which accused is gharged herein did not
support such exprassed opinion. It was his further opinion that "there
is a lot to be salveged in this young mane I think he lesrned his lesson®
. (R80)e His opinion of accused was based on his being in "sane and good
sense" for when'accused was under the influence of liquor "he is not the
same Fugkne Carr"(R81)though: he had never seen accused drunk(R80)s The
fact that accused had been before a court on two previous occasions for
drunkenress would not change the witness! opinion of him(R79)e

. )

Se Specification:l, Cherge I and the Specification of Charge-II both
gllege identical offenses at the seme time and place, namely, drunkenness
and disorderly~conduct in uniform in violation of Articles of War 96 and
95 respectively. . -

‘"0ffenses under AW 95 and AW 96
are not the same, nor established
by the same evidence, the former
* heing applicable to officers snd .
cadets; end the conviction of an
officer under both articles on
the same facts held not illegal es
placing him twice in jeopardy for :
- the same offense. (McRae v, Henkes,
273 Fed. 108)* (Footnote, AH 95.
M@E. 1928, P022h)¢
In the McRae' case cited above, the specifications alleging violations of
Articles of War 95 and 96 were identicel. In CM 209952, Berry there were
identical specifications alleging violations of Articles of War 95 and 96,
and the court denied a motion by the defense that the trial judge advocate
be directed to elect betwoen the duplicate chargese, The Board of Review
held that there was no error in the duplication but that the offenses oould
be punished only in their most important aspect (See also DigeOpse.JAG, 191Z

1930, parell52 (4), pe722)s

6, The reviews of the Assistant Steff Judge Advocate, Southern Base
Section, S0S, ETOUSA and of the Assistamt Theater Judge Advocate, ETOUSA
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contein discussions of several irregularities eppeering-in the record of
triele Nomne of these irregularities injuriouely affected the substantial
rights of accused and further comment therson is deemod unneceasary. ot
Te It was clearly established by the evidencs that at- the time &.-d

rublic plece alleged accused, shile in a gressly-drunker condition, Lalted

and commitied an unprovoked assault with his fids upon two British givile

ians, one of whom was & women, a8 the result of'which they received medical
attentions He helted another Eritish couple, threatened them with bodily -
barm and would not let them passs e hsalted vehicular treffice, and used

foul languege toward both British police and British civilians, - On seversl
occasions he loudly threestened to sheot the people with whom he came in
contacte He attempted to kick one policemsn in the-testicles and when taken
in custody by the police, resisted sc violently that it required three officers
to plece him in a vehicle, and to hold him down during the journey to the
pclice stations It was necessary to cerry him bedily into the atation, where
for ‘over an hour three policsmen were forced to hold him down on a bench during
, vhich time he was "struggling, kickingi gibbering, 'and using bad lenguage®,

The evidence is legally sufficiepnt to establish the findings of gullty of
Charge I and of the four specifications thoreunder alleging violation of
Article of War 96.

uth referenoo to Specii’ications 2, 3 and L, Charga I (mngmny
striking Mr. and Mrs, Horeman with his fist,; and forcibly resisting arrest '
by the civilien police, in violation of Article of War 96), accused denied
ell memory of these events and asctribed his loas of memory to his indul=
gence in intox!.cants. S

. 8Tt is a well ssttled general _ : !
rule of the common law, and ’
. - elso generally followed undexr
] the statute, that voluntary D .
/ . drunkenness of an accused at
. *  the time a‘crime was committed ) L
is no defense; end that dedgpite « - oo ot
his voluntary drunkenness at ' L
the tims -one mey, subject to
the gquelifications hereinafter.
pointed out, be guilty of any
crime, such as assaultees, It -
cen make no difference, where
_ no specific intent is necessary,
that the intoxication was so -
extreme that accused was uncone
scious of -whet he was doi and’
had no ‘capacity to distinguish *
. between right and wrorg, end, '’
altbough there may be no actual
érimingl intent, the law will, °
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by construction, supply the sams,
except in cases where apecific

intent is requisite.® (22 CIS.,
Secebb, pel30=131; 16 CuJe, Sece

8l, pelO4-6) (Underscoring supplied)e

Specific intent is~not an essential element of the offenses aellegedes In

view of the foregoing, accused's voluntery drunkeénness did not constitute
a defense, !

3

8e.  With reference to’Specification 4, Charge I (forcibly resisting
arrest by civilian police in performance of .their duties in viclation of
Article of War 96), the British police were authorized to arrest accuced
for an offense committed ageinst British law (United States of Americsa
(Visiting Forces) Acty 1942, (3 & L Geoeb ca5l) Sece 1 (2)3 Cire 72, ETOUSA,
9 Septe 1943, pare III 1 d)e . Although the evidence does not show that
accused was informed by the British police that he was under arrest, such
action was unnecessary in view of his violent and drunken misconduct at the
~times . N
Se¢ The question remaining for consideration is whether accusedts
drunkenness and disorderly conduct was of such an aggravated nature as to
amount to conduct unbecoming an officer and gentlemen within the meaning
of Article of War 95 (Cherge II and Specification)s In Winthrop's Military
Law and Precedents it is stated that the word "unbecoming® as used in Article
of War 95 "e¢=# is understood to mean not metrely inappropriate or unsuitable,
as being opposed to good taste or propriety *#*¢ but mdrally unbefitting®e
(Reprint pe711l)e The conduct contemplated by Article of War 95;
"ss» mist offend so seriously against
law, justice, morality or decorum as
to expose to:disgrace; socially or
as a man, the offender, and at the
« same time must be of such a nature or
7 commnitted under such circumstances as
. o to bring dishonor or disrepute upon
' . the military profession which he re-
presents.® (Reprint, pp«711=712),
Winthrop cites as an instance of an offense chergeablé under
- Article of War 61 (present AW 95) *Drunkenness of a gross character
committed in the presence of military inferiors, or characterized by soms
peculierly shameful conduct or disgraceful exhibition of himself by the -
accused" (Reprint ps717)e In paragraph 151, MCM., 1928, p.186, the offense
- of being®grossly drunk and conspicuously disorderly in a public place® is
listed as an example of a violation of Article ¢f War 95 It is further
stated therein that the article contemplates conduct by an officer which,
-teking all the ecircums