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FOREWORD

On 12 August 1949 Plenipotentiaries from almost every country in
the world, after four months’ continuous work at the Diplomatic Confer-
ence, approved the text of the new Geneva Conventions. All signed
shortly afterwards and many have since ratified. There are thus good
grounds for believing that these Conventions, a decisive step in the evolu-
tion of international law for the protection of war victims, will soon take
effect universally.

As soon as the Conventions had been established, the International
Committee of the Red Cross decided to undertake a Commentary. This
task was naturally entrusted to the members of the staff who, from the end
of the last world conflict—and even. before—had worked on the revision
of the Conventions, and were closely associated with the discussions of
the Diplomatic Conference of 1949 and the meetings of experts which
preceded it.

Although published by the International Committee, the Commentary
is the personal work of its authors. The Committee, moreoever, whenever
called upon for an opinion on a provision of an international Convention,
always takes care to emphasize that only the participant States are qua-
lified, through consultation between themselves, to give an official and, as
it were, authentic interpretation of an intergovernmental treaty.

The present volume analyses the rules of the First Geneva Convention
which, concluded in 1864, has now received its third revision; it succeeds
the Report of Professor Louis Renault on the 1906 Convention and the
Commentary on the 1929 Convention by-Paul Des Gouttes, Secretary-
General and Member of the International Committee—both works which
have proved their worth. The substance of the second of these two works,
the nearest in time, has been used again here wherever still applicable.



8 ' FOREWORD

The present volume therefore owes much to the studies of the late Paul
Des Gouttes, who was such a zealous and eminent authority on the Geneva
Convention.

This Commentary has been written mainly by M. Jean S. Pictet, who
called on M. Frédéric Siordet for Articles 1 to 3 and 8 to 10, M. Claude
Pilloud for Articles 11 and 49 to 52, M. Jean-Pierre Schoenholzer for
Articles 12 to 18, M. René-Jean Wilhelm for Articles 6, 7 and 46, and
M. Oscar M. Uhler for Articles 45, 47, 48 and 52 to 64.

This study has been based solely on practical experience in the years
before 1949, particularly during the period of the Second World War.
The work of revision has been carried out in the light of the experience :
which proved it necessary.

The International Committee hopes that this Commentary will be of
service to all who, in Governments, armed forces, and National Red Cross
-Societies, are called upon to assume responsibility in applying the Conven-
tions, and to all, military and civilians, for whose benefit the Conventions
were drawn up. It also hopes that by publishing this study it will help fo
make the Conventions widely known—for that is essential if they are to
be effective—and to spread the influence of their principles throughout
the world.

International Committee of the Red Cross.



INTRODUCTION

1. The Red Cross and the Geneva Convention bf 1864

The Geneva Conventions are inseparable from the Red Cross, in
their historical origin as in their living reality. It was to the founders
of the Red Cross that the conclusion of the original Geneva Convention
was due. In return, this Convention gave legal protection to the Red
Cross. Nevertheless, the Conventions, like the Red Cross, retain their
separate existence. The Red Cross derives authority from the Conven-

‘tions for only a part of its work; and the Conventions deal with many

obligations between States which do not directly concern the Red Cross,
although they do apply to persons in whom it is interested.

At the end of his book A Memory of Solferino, Henry Dunant
expressed a twofold wish—first, that each country should in peacetime
set up a relief society which would aid the Army Medical Services in
time of war and, secondly, that the nations should ratify by convention
a solemn principle which would give the necessary standing to such
societies. The Red Cross as an organization translates the first of these
aspirations into reality; the second led to the Geneva Convention.

The origin of the Red Cross is well known. It is sufficient to men-
tion here that the committee of five, nominated by the Geneva Public
Utility Society to study Dunant’s proposals, formed itself on 17 February
1863 into the “International Standing Committee for Aid to Wounded
Soldiers” (Comité international et permanent de secours aux militaires
blessés). This Committee was the founding agency of the Red Cross
and promoted the Geneva Convention. In 1880 it adopted the title
“International Committee of the Red Cross”, which remains unchanged.

This Committee of private individuals, restricted in number but
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certainly not lacking in courage, almost immediately convened an
unofficial international Conference, to study ways and means of dealing
with the inadequacy of the medical services of armies in the field. The
Conference, to which sixteen States sent representatives, founded the
Red Cross in October 1863.

As the 1863 Conference did not intend to deal with problems of
international law, it was by a recommendation annexed to its Resolu-
tions that it asked for the “neutralization” of medical personnel and of
‘the wounded themselves. Less than a year later, the recommendation
was given effect when the Swiss Federal Council called a Conference
which, attended by representatives of the same Powers, this time as
Plenipotentiaries, drew up the 1864 Geneva Convention.

The Red Cross had come into existence, with a definite status in
international law. It has developed in subsequent years to become |
‘what it now is—a leading moral influence in our time, including all, or
practically all, aspects of human suffering in its terms of reference. '

Although the founders of the Red Cross are fully entitled to the merit
of having brought to its maturity the idea which lies behind the Geneva
Conventions—namely, respect for the enemy who is put out of action—
and of having grounded it firmly in international law and in practice by
a treaty accepted by all States, their idea was nevertheless not new.

From ancient times right down to the Middle Ages the wounded and
prisoners were at the mercy of the conqueror. Certain rulers were humane;
but they were the exceptions. The idea of respecting a vanquished
enemy and the practice of caring for his needs did not gain ground
until modern times. Inthe 16th century they found expression in certain
bilateral agreements between the commanders of opposing armies.

A certain rule of conduct was beginning to emerge, which found
more definite acceptance in the 18th century. Credit is due to Jean
Jacques Rousscau for having, in a celebrated passage of the Contrat
Social 1, expressed in clear and definite terms the standards which are
at the basis of the Geneva Conventions and the laws of war.

Nevertheless—no doubt because of increases in the size of armies—
the wounded were worse off in the Napoleonic campaigns and, above
all, during the wars in the Crimea and in Italy, than they had been in
the 18th century. The appeal launched by Henry Dunant, which led

L Book I, Chapter IV.
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to the foundation of the Red Cross and to the conclusion of the 1864
Geneva Convention, thus came opportunely in 1862. By 1867, all the
Great Powers had ratified the Convention except the United States of
America, which did so in 1882, A large part of the Convention’s
authority is due to this universal character, which it has retained ever

since.

2. Nature and significance of the Geneva Convention

The 1864 Convention embodies the great principle that members
of the armed forces who are wounded or sick, and thus harmless and
defenceless, must be respected and cared for without distinction of
nationality. As a corollary, and in the exclusive interest of the wounded,
it adds that ambulances and military hospitals, and also the medical
- personnel, are to be protected against hostile acts. The distinctive
emblem of the red cross on a Wwhite ground is the visible sign of this
immunity.

As M. Max Huber, President for almost twenty years and today
Honorary President of the International Committee, has shown, the
significance of the Convention was many-sided. Apart from certain
existing legal rules relating to maritime navigation, it represented the
first entry of law into the preserves of war, where hitherto force alone
had prevailed. It also marked the entry into the sphere of State interests
of moral ideas touching the human person. )

It was also something quite new to see international law accord
protection on the battlefield to a private activity such as the work of the
voluntary relief societies. - Thus a result of the Convention was to make
possible the growth of the Red Cross, whose sedes materiae it is. The
Red Cross, in return, benefited the Geneva Convention, which would
scarcely have found the same degree of universal acceptance, had it been
only a military agreement; it became popular through the Red Cross,
which symbolizes disinterested relief, at the disposal of all. The 1864
Convention remained open to all the States not represented at the
Conference. This again was an innovation.

The Convention was the point of departure for the great movement
in international law for the protection of war victims represented by the
Geneva Conventions as a whole. Tts principle, first limited in appli-
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cation to wounded soldiers, was extended gradually to other categories
of war victims: the shipwrecked, prisoners of war, and, finally, civilians.
With the signature of the four 1949 Conventions it can be said that the
movement has achieved all it set out to do.

The law constituted by the Geneva Conventions has one inherent
weakness: it forms part of the laws of war. As war threatens the very
existence of States, legal rules are in danger, when war becomes total,
of being trampled under foot on the pretext that necessity knows no law.

But it can be claimed that, generally speaking, this has not happened
during the two World Wars. It must be acknowledged that in spite of
their imperfections, and of certain abuses, the Geneva Conventions have
withstood the ordeal by fire, and benefited great numbers of war victims.

The fact that the Conventions deal with superior interests—the
safeguarding of the lives and dignity of human beings—does much to
-compensate the weakness we have just mentioned.

Their validity, however, does not depend only on their being the
expression of a moral ideal transcending all purely legal considerations;
it depends also on the reciprocal true interests of States. Through all
the upheavals of war their authority has remained intact, because those
who adopted them were realists. They realized that imposing
formulae were not sufficient to control the forces let loose in war. They
saw that nothing was to be gained by making rules which would, in
the nature of things, remain a dead letter, and therefore asked
for standards which could be observed because they were not incom-
patible with military . necessity.

3. Revision of the Geneva Conventions

At the end of the Second World War, unprecedented as it was in
extent, the necessity appeared of again revising and extending the
Conventions in the light of experience. It had always been a tradition
for the International Committee to strive for the improvement and
development of the Conventions; and it therefore took up the task
anew in 1945, ' ‘

A choice had to be made between elaborating very full and detailed
rules covering all possible eventualities, or formulating general principles
sufficiently flexible to be adapted to existing circumstances in each
country. It soon appeared that in governmental circles the first con-
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ception prevailed, as it had already in 1929 in reference to the Prisoners
of War Convention. The International Committee, however, set itself
to modify this idea, firstly by introducing certain general and indefeasible
principles at the beginning of the Conventions and, secondly, by leaving
the way open for special agreements on the lines indicated by the model
agreements and regulations annexed to the Conventions.

In the pursuit of these objects the Committee followed its usual
method. The available literature was brought together, and points
needing extension, confirmation or modification underlined. Draft
Conventions were then drawn up with expert help from Governments,
National Red Cross Societies and other relief societies. -

Several Expert Conferences were convened in Geneva where the
documentation was centralized. The most important were the Prelim-
inary Conference of National Red Cross Societies in 1946, and the
Conference of Government Experts in 1947, which marked a decisive
step forward. The completed drafts were presented to the XVIIth Inter-
national Red Cross Conference at Stockholm in 1948, where they were
adopted with certain amendments..

The drafts were then taken as exclusive working documents for the
Diplomatic Conference which, convened and extremely well organized
by the Swiss Federal Council, as depositary of the Conventions, met at
Geneva from 21 April to 12 August 1949, under the chatrmanship of
M. Max Petitpierre, Federal Councillor and Head of the Political Depart-
ment. Fifty-nine States were officially represented by delegations with
full powers to discuss the texts, and four by Observers. Experts from
the International Committee gave daily co-operation. :

The Conference immediately set up four main Committees, which
sat simultaneously and considered (a) the First Geneva Convention,
and the Second which adapts it to maritime warfare, (b) the Prisoners of
War Convention, (c) a Convention for the protection of civilians, and
(d) provisions common to all Four Conventions. Besides numerous
working parties, there was also a Co-ordination Committee and a
Drafting Committee, which met towards the end of the Conference and
endeavoured to achieve a certain uniformity in the texts.

The First Committee was presided over by Sir Dhiren Mitra (India)
and by M. Ali Rana Tarhan, President of the Turkish Red Crescent.
It was fortunate in having the assistance of General René Lefebvre
(Belgium) as Rapporteur and Chairman of the Drafting Committee of
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the Committee. He was responsible for the Committee’s Report to
the Plenary Assembly, which gives a valuable indication of the grounds’
for decisions. We shall have occasion to refer to it often in this Com-
mentary.

The Chairman of the Joint Committee on Articles common to all
four Conventions was Professor Maurice Bourquin (Belgium), and of
its “Special Committee”, M. Plinio Bolla, Judge of the Federal Supreme
Court (Switzerland). The Report by Professor Claude Du Pasquier
(Switzerland), Rapporteur of the Joint Committee, will prove another
fruitful source of reference.

It is not intended to dwell at length here on the discussions at the
Conference; but mention must be made, not only of the detailed work
of the Plenipotentiaries for almost four months, but also of the remark-
able spirit of co-operation and understanding which prevailed—in spite
of divergent opinions—and, above all, of their sincere humanitarian
spirit. The discussions were dominated throughout by a common
" horror of the evils caused by the recent World War and a determination
to lessen the sufferings of war victims.

On 12 August 1949 seventeen delegations signed the four Conven-
tions. The others signed at a special meeting called for the purpose on
8 December of the same year, or subsequently up to 12 February 1950,
bringing the total number of signatory States to sixty-one. Certain
reservations made at the time of signing refer only to individual provi-
sions, and do not affect the authority or general structure of the treaties.

Before entering into force for any country, the Conventions must be
ratified by it. Six months having passed from the date of ratification
by the first two States—Switzerland and Yugoslavia—the Conventions
entered into force as between those two countries on 21 October 1950.
They come into operation for the other countries six months after each
of them ratihes. As from 21 October 1950, the new Conventlions have.
become a part of positive international law, and are thus open to acces-’
sion by countries which did not take part in their elaboration.

4. The Conventions of 1864, 1906, 1929 and 1949

The 1864 Convention had ten Articles only; but it laid foundations
which have never since been shaken. ‘
Its provisions may be summarized as follows. Military ambulances
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and hospitals are recognized as neutral and, as such, must be protected
and respected. Their personnel, and chaplains, while on duty, are also
covered by this neutrality; if they fall into enemy hands, they are entitled
to go back immediately, or else to finish their task, after which they will
be returned to their own outposts. Ambulances retain their material;
that of hospitals is subject to the laws of war. Local inhabitants aiding
the wounded must be respected, and so must any house where a wounded
man is taken in. Military wounded or sick must be cared for, whatever
their country. Wounded who are captured must be sent home if theyv
are incapable of further military service or if they undertake not to take
up arms again. Hospitals and medical personnel are to display the
sign of the red cross on a white ground.

The Convention was not without gaps and imperfections, and some
of its provisions were hardly compatible with military necessities. A
Diplomatic Conference met in 1868 to study its revision, and produced
additional Articles which were never ratified. Their principal object
was to adapt the principles of the Geneva Convention to maritime
warfare; and although some of the Articles related to the Geneva
Convention itself, they merely added certain subsidiary details.

It was left to the 1906 Diplomatic Conference to complete the Con-
vention and give it an adequate form. While confirming recognized
principles, it eliminated what “ordeal by fire” had shown to be impractic-
able. '

The 1906 Convention has thirty-three Articles, their contents being
classified in Chapters in order of importance. There is no longer any
mention of the “neutrality” of ambulances and medical personnel. For
this inexact term the notion of “respect and protection” is substituted.
It is explicitly stated that the wounded and sick are to be respected,
which in 1864 was only implicit. There are provisions concerning the
burial of the dead and the transmission of information regarding their
identity. The protection accorded to medical personnel becomes per-
manent, and is no longer restricted to periods when they are on duty.
The co-operation of voluntary relief societies is expressly recognized.
On the other hand, the prerogatives of inhabitants who take in the
wounded are reduced to more reasonable proportions.

In 1929 the Convention was not recast as in 1906, but adapted, -
experience during the First World War having shown that this was
necessary. The most significant improvements are the clauses recogniz-
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ing the advent of medical aircraft, the extension of the use of the emblem ‘
to the peacetime activities of National Red Cross Societies, the recogni- -
tion and repression of violations of the Convention and the abolition

of the clausula si omnes.! The rules governing the repatriation of the -
seriously wounded are incorporated in the Prisoners of War Convention
of the same date. Auxiliary medical personnel are protected. As we
shall see later, it is a cause for regret that the Conference did not tackle
in the detail necessary the problem of medical personnel retained in -
enemy hands. '

The 1949 revision followed a similar course. The Plenipotentiaries
were anxious to maintain the basic principles of the Convention, but at
the same time to make it more explicit and above all bring it up to date.

There are those who think the new Convention retrograde from the
standpoint of humanitarian law, inasmuch as it recognizes the retention
of medical personnel, abandons the principle that material must be
restored, and does nothing to encourage the development of medical
aviation. But in considering these points the general evolution of
modern methods of warfare must be born in mind. The Conference
remained within the limits of what was practicable. It had no desire
to retain or introduce impracticable regulations, the ignoring of which
was bound to lower standards which it was essential to guard intact.
Firmly resolved that any future victims of war should be provided with -
the widest possible safeguards, the 1949 Conference was sufficiently
realistic to put these safeguards in a form to which every State could
subscribe.

In its new version, the Geneva Convention is worthy of its traditions.
Should the disaster of a new war occur, it will be a safeguard for countless
persons and the last refuge of civilization and humanity. Being thus,
perhaps more than ever before, a protest of the spirit against the un-
ieashing of materiai forces, it makes to the world a powerfui appeal
for peace.

0

1 Provision to the effect that the Convention is binding only if all the belligerents
are bound by it.




TITLE OF THE CONVENTION

GENEVA CONVENTION FOR THE AMELIORATION OF THE CONDITION OF
THE WOUNDED AND SICK IN ARMED FORCES IN THE FIELD OF AUGUST 12,
1949

The title is not an integral part of the Convention. It comes before
the Preamble (“The undersigned. .. have agreed as Sollows ), and it
does not appear again after it, However, as it was the subject of dis-
cussion, and subsequently of a vote by the Conference, it is official, and
calls for brief comment. '

A difference from the title of the Convention of 27 July 1929 will be
at once apparent. The latter was a “Convention for the Relief of the
Wounded and Sick in Armies in the Field”. The 1949 Conference, on
the other hand, decided to adopt the wording “in Armed Forces in the
Field”, as being a logical consequence of the extension of the protection
accorded by the Convention, which in its new form does not relate
solely to soldiers and to other personnel officially attached to the
Army, but also to other categories of persons specified in Article 13.1

The title of the Convention of 27 July 1929 was not an exact repro-
duction either of the 1906 Convention, of which it purported to be a
revision, or of the original Convention of 1864. In the first place it
related (in the original French) to “the wounded and the sick” (des
blessés et des malades), whereas the 1864 Convention related only to
the “wounded”, and the 1906 Convention to the “wounded and sick”
(“des blessés et malades” )—a defective expression, inasmuch as it
might be taken to mean that only the wounded sick were to be protected.?

1 See below, on Article 13, pages 142 ff.

- 2The confusion could not arise in the English text, which accordingly translated
both “des blessés et des malades” and “des blessés et malades” by “the wounded and
sick”. (“Les blessés qui étaient malades” would be in English “the wounded sick” or
“the sick wounded”.) — TRANSLATOR.
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In the second place it included the word “Geneva” as a tribute to the :

city which had seen the birth of the Red Cross and, at the instigation -

of the latter, the conclusion of the original Convention.

The two changes in question were maintained in the title of the 1949

Convention, the designation “Geneva Convention” being extended to

e

AN

all four of the Conventions signed on 12 August 1949.! The Diplo- -
matic Conference took the view that “from a practical point of view -
it would be preferable. .. to give the official title of ‘Geneva Conven- °
tions’ to all these documents, as a tribute to the city of Geneva, the
headquarters of the International Committee of the Red Cross, and

also to Switzerland as a whole”.?

PREAMBLE

The undersigned, Plenipotentiaries of the Governments represented at :

the Diplomatic Conference held at Geneva from April 21 to August 12,
1949, for the purpose of revising the Geneva Convention for the Relief

of the Wounded and Sick in Armies in the Field of July 27, 1929,-have

agreed as follows :

The extreme brevity of the Preamble will be noted. Unlike the

1929 Convention, it contains no list of the Sovereigns or Heads of

States of the signatory Powers, or of the names of their Plenipotentiaries,
and makes no mention of the presentation or verification of the latter’s
credentials; nor does it include the usual statement of the motives which
have led the Powers to conclude the Convention. The 1929 Convention
still observed this customary practice. The Heads of States, enumer-

1 For brevity the first of the four Geneva Conventions of 12 August 1949, which
is the subject of the present Commentary, will be called “the Convention” or “the
First Convention”. The other Conventions, where there is occasion to refer to them,
will be known by their serial numbers, Z,e.:

“Second Convention” will mean the “Geneva Convention for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at
Sea of August 12, 1949”;

“Third Convention” will mean the “Geneva Convention relative to the Treatment
of Prisoners of War of August 12, 1949”; and

“Fourth Convention” will mean the “Geneva Convention relative to the Protection
of Civilian Persons in Time of War of August 12, 1949”,

2 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. I1-B, page 457.
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ated in alphabetical order, stated that they were “animated no less by
the desire to diminish, so far as with them lay, the evils inseparable from
war, and seeking to that end to perfect and complete the agreements
reached at Geneva on 22 August 1864 and 6 July 1906...” All this is
replaced in the present Convention by a summary indication of the
purpose of the meeting of the Diplomatic Conference, namely the
revision of the Geneva Convention for the Relief of the Wounded and
Sick in Armies in the Field of July 27, 1929.

- “Revising” is the term used here. Whereas the 1929 Convention
spoke of “perfecting” and “completing” the earlier Conventions.
Though the two latter conceptions do not actually figure in the new
title, they may be said to be implicitly included in the word “revise”.
The rest of this Commentary, as it proceeds Article by Article, will
make it abundantly clear that the work of the Diplomatic Conference of
Geneva was much more than mere revision. The Conference not only
strengthened the protection accorded to wounded and sick military
personnel: it also extended that protection to categories of persons who
had previously been without it, or had been liable to have their claim
to it contested by over-literal interpretation of the former texts.

As the 1949 Convention was only a “revision” of the 1929 Conven-
tion, and as the latter was a Convention to “perfect” and “complete”
the earlier instruments of 1864 and 1906, it is essential, if we are to arrive
at the precise purposes which the new Convention has in mind, to go
back to the source—that is to say, to the Preamble to the earliest of the-
Conventions. The Plenipotentiaries of 1864 said that they were “animated
no less by the desire to mitigate, so far as with them lay, the evils insepa-
rable from war, to put an end to unnecessary hardships, and to ameliorate
the lot of wounded combatants on the battlefield...” All this is
. included, in shortened form, in the 1949 text; there is the same desire,
now extended to others as well as to the wounded and sick, to mitigate
the evils inseparable from war, to ameliorate the lot of the war victims,
and to put an end to unnecessary hardships. Although the last of
these motives (“to. put an end to unnecessary hardships”) no longer
figures in the variousrevisions of the original Convention, they are none
the less inspired by it. It has an interest all its own as an embodiment
of the idea which was born in the mind of Henry Dunant when he saw
the thousands of wounded lying uncared-for on the battlefield of Solfe-
rino—an idea which within so few years was to conquer the world.
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Why try to put an end to the unnecessary hardships of war? Out of
respect for human personality, which centuries of civilization have gone
to create. That end to unnecessary hardships, that respéct for human
personality, which even war can no longer ignore, represented such a
victory for humanity that one is inclined to regret that they are not
proclaimed again in the Preambles to the Geneva Conventions.

It is not always a matter of indifference whether a treaty does or
does not open with a statement of motives and an exact definition of its
object. A Preamble has no legal force; but it frequently facilitates the
interpretation of particular provisions which are less precise than they
should be, by its indication of the general idea behind them and the
spirit in which they should be applied. The present Convention was
very nearly given a Preamble of this kind.

In the drafts submitted by it to the XVIIth International Red Cross
~ Conference in 1948, the International Committee of the Red Cross had
not made any suggestions with regard to a Preamble, preferring to leave
the coming Diplomatic Conference to draw up such Preamble as it
thought fit. But the XVIIth International Conference introduced a
Preamble in the following terms into the draft Convention for the
Protection of Civilian Persons in Time of War:

The High Contracting Parties, conscious of their obligation to come to an agree-
ment in order to protect civilian populations from the horrors of war, undertake to
respect the principles of human rights which constitute the safeguard of civilization
and, in particular, to apply, at any time and in all places, the rules given hereunder:

(1) Individuals shall be protected against any violence to their life and limb.
(2) The taking of hostages is prohibited.

(3) Executions may be carried out only if pridr judgment has been passed by a
regularly constituted court, furnished with the judicial safeguards that civilized peoples
recognize to be indispensable.

(4) Torture of any kind is strictly prohibited.

These rules, which constitute the basis of universal human law, shall be respected :
without prejudice to the special stipulations provided for in the present Convention
in favour of protected persons. )

The decision to include the above Preamble was explicable in connec-
tion with the elaboration of an entirely new Convention, as distinct from
the revision of an earlier instrument such as the Wounded and Sick
Convention. The idea was a happy one. On reflection it appeared to*

£ i -
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the International Committee of the Red Cross that it would be a good
thing to enunciate the basic principle on which all the Conventions
repose, not only in the new Convention but also in the three Conventions
under revision. Realizing that human rights are the concern more or
less of all mankind, and that in modern: war, where the fighting is no
longer restricted to clearly delimited battlefields, any man or any woman
‘may at any time be faced with a situation in which they have either to
invoke, or (it may be) to apply, the Conventions, the International
Commiittee, alive to the necessity (as expressly laid down in all the four
drafts submitted to the Diplomatic Conference of Geneva) of dissemi-
nating knowledge of the new Conventions widely and in peacetime
without waiting for the outbreak of war, concluded that it was desirable
to bring home to the “man in the street” the guiding principle and
raison d’étre of the Conventions by means of a Preamble or initial
explanatory Article.

However carefully the texts were drawn up, and however clearly they
were worded, it would not have been possible to expect every soldier
and every civilian to know the details of the odd four hundred Articles
of the Conventions, and to be able to understand and apply them.
Such knowledge as that can be expected only of jurists and military and
civilian authorities with special qualifications. But anyone of good
faith is capable of applying with approximate accuracy what he is called
upon to apply under one or other of the Conventions, provided he is
acquainted with the basic principle involved. Accordingly the Inter-
national Committee of the Red Cross proposed to the Powers assembled
at Geneva the text of a Preamble, which was to be identical in each of
the four Conventions. It read as follows:

Respect for the personality and dignity of human beings constitutes a universal
principle which is binding even in the absence of any contractual undertaking.

Such a principle demands that, in time of war, all those not actively engaged in
the hostilities and all those placed hors de combar by reason of sickness, wounds,
capture, or any other circumstance, shall be given due respect and have protection
from the effects of war, and. that those among them who are in suffering shall be
succoured and tended without dlStInCthn of race, natlonahty, religious belief, political
opinion or any other quality. .

1 See Remarks and Proposals submitted by the International Committee of the Red
Cross. Document for the consideration of Governments invited by the Swiss Federal
Council to attend the Diplomatic Conference of Geneva (April 21, 1949), Geneva,
February 1949, page 8.
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The proposal met with approval, and the First Committee, which
was the body instructed to draw up the first two Conventions, appointed
a Sub-Committee to submit a text. ‘ ‘

The draft quoted above gave rise to no fundamental objections;
and the second paragraph, which contained the essential points, formed
the basis of the various amendments moved. The resulting discussions
were indeed very arduous; but they turned, not on anything in the
wording of the draft, but on the additions which it was proposed to
make to it. Certain delegations urged that the principle of respect
for human rights should be justified by an affirmation of the divine origin
of man. They. argued that an affirmation to this effect would add
weight to the Preamble and force to the Convention itself. Clearly no
such profession of faith was capable of passing without comment a
body representing almost all States of the world, and consequently a
- congeries of profoundly different religions and philosophies. Other
delegations were equally insistent that the Preamble should include
provisions relating to the punishment of persons violating the Conven-
tions. The majority took the view that a Preamble should confine
itself to the enunciation of a clear statement of principle, and that it
should neither contain rules in application or sanctions, nor religious
considerations representing the convictions of a proportion only of the
signatory States. In the end the Committee adopted by a majority a
Preamble, the text of which reproduced, with a few verbal changes, the
essentials of the ICRC draft.

In the meanwhile the same points came up for discussion in the two
other Committees responsible for drawing up the Third and Fourth
Conventions. After lengthy debate both these Committees, faced with
the uncompromising attitude of the advocates of the proposed additions,
abandoned the idea of a Preamble altogether, preferring to do without
it rather than insert in it provisions on which unanimity could not
be reached. On learning of this decision, the First Committee decided
to reverse its previous vote, and to leave the First and Second Conven-
tions also without a Preamble.

Accordingly the essential motive which had brought sixty-four
nations together at Geneva, was left unexpressed solely on account of
non-essential additions that parties on both sides were resolved to make.

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. Il A, pages
112 ff., 164-168, 181-182.
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The Preamble having been finally abandoned (apart from the
dry introductory formula reproduced at the beginning of this Chapter),
it may be asked why there should be so much to say on the subject.
The answer is that, in spite of its not having been proclaimed at the head
of the Conventions, the expressidn of the guiding principle underlying

_them has not been altogether discarded. The possible application of
this principle to conflicts other than international wars was considered
by the Conference in connection with what ultimately became Articles 2
and 3 of the present Convention. The drafts submitted to the Confer-
ence provided for fuli appiication of the Conventions even in cases of
civil war, colonial conflicts or wars of religion, which was admittedly
going very far. The States, as it proved, were not prepared to bind
themselves in advance by all the provisions of the Conventions in the
case of their own nationals rebelling and launching a civil war; but
they were nevertheless at one in recognizing the “indivisibility” of the
principle underlying the Conventions. They agreed that in the case of
non-international conflicts such as civil wars, a minimum of humani-
tarian provisions should be respected; and in defining that minimum
they very naturally reverted to the essential elements of the draft Pre-
ambles, which had been so fully discussed and so strangely rejected.
Accordingly we find that Article 3 begins as follows:

In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated -
humanely, without any adverse distinction founded on race, colour, religion
or faith, sex, birth or wealth, or any other similar criteria.! '

Article 3 refers only to cases of conflict not of an international char-
acter. But, if these provisions represent (as they do) the minimum
applicable in a non-international conflict, that minimum must a fortiori
be applicable in an international conflict. That is the guiding principle
common to all the Geneva Conventions. That is their justification.
1t is from this principle that each of them derives the essential provision
on which it centres. That provision in the case of the present Conven-
tion is Article 12.

1 See below, on Article 3, pages 39 ff.



CHAPTER 1

GENERAL PROVISIONS

Like all treaties, the Geneva Conventions contain certain provisions
of a general character and others which are merely executive regulations
more limited in their application. '

In the 1929 Convention, as in the earlier Conventions, these two
different kinds of provisions were intermingled. . But when it was
proposed to revise the former Conventions and-to draw up a new one
in addition, it was thought necessary to arrange the provisions methodi-
.cally. The International Committee of the Red Cross accordingly
placed at the beginning of each of the four draft Conventions the prin-
cipal provisions of a general character, in particular those which enun-
ciated fundamental principles and so should, by rights, be repeated in
the various Conventions. This more logical arrangement had the
advantage of preparing the way for the combination of the four Conven-
tions in a single instrument, which was contemplated at the time. The
suggested arrangement was adopted by the XVIIth International Red
Cross Conference, and later by the Diplomatic Conference.

Most of the Articles in the present Chapter are accordingly to be
found in identical, or slightly modified, form in the three other Conven-
tions. Attention will be drawn to each individual case.

ARTICLE 1 — RESPECT FOR THE CONVENTION 1

The High Contracting Parties undertake to respect and to ensure
respect for the present Convention in all circumstances.

1 Article common to all four Conventions.
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The Conventions of 1864 and 1906 had no similar provision. The
1864 Convention (Article 8) merely said: “The implementing of the
present Convention shall be ensured by the Commanders-in-Chief. of
"the belligerent armies, following the instructions of their respective
Governments, and in accordance with the general principles set forth
+in this Convention.” The 1906 Convention (Article 25) reproduced
this provision in approximately the same terms.

The provision did not mean that the entire responsibility for the

execution of the Conventions was left to the Commanders-in-Chief.
The ratification by two States of a treaty in itself constitutes an obliga-
tion to respect its terms. It was in 1929 that the need for making the
provision more explicit was first felt. Article 25 of the 1929 Convention
said that “The provisions of the present Convention shall be respected
by the High Contracting Parties in all circumstances”. The idea was
{o give a2 more formal character to the mutual undertaking by insisting
on its character as a general obligation. It was desired to avoid the
possibility of a belligerent State finding some pretext for evading its
" obligation to apply the whole or part of the Convention.

The provision adopted in 1949 has the effect of strengthening
that of 1929. This is due both to the prominent position which it is
given at the beginning of the Convention and to its actual wording.
By undertaking at the very outset to respect the clauses of the Conven-
tion, the Contracting Parties draw attention to the special character of
that instrument. It is not an engagement concluded on a basis of
reciprocity, binding each party to the contract only in so far as the other
party observes its obligations. It is rather a series of unilateral engage-
ments solemnly contracted before the world as represented by the other
Contracting Parties. Each State contracts obligations vis-d-vis itself
and at the same time vis-d-vis the others. The motive of the Conven-
tion is such a lofty one, so universally recognized as an imperative call
of civilization, that one feels the need for its assertion, as much because
of the respect one has for it oneself as because of the respect for it which
one expects from one’s opponent, and perhaps even more for the former
reason than for the latter.

The Contracting Parties do not undertake merely to respect the
Convention, but also to ensure respect for it. The wording may seem
redundant. When a State contracts an engagement, the engagement
extends eo ipso to all those over whom it has authority, as well as to the
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representatives of its authority; and it is under an obligation to issue
the necessary orders. The use of the words “and to ensure respect”
was, however, deliberate: they were intended to emphasize and strength-
en the responsibility of the Contracting Parties. It would not, for
example, be enough for a State to give orders or directives to a few
civilian or military authorities, leaving it to them to arrange as they
pleased for the details of their execution.! Tt is for the State to super-
vise their execution. Furthermore, if it is to keep its solemn engage-
ments, the State must of necessity prepare in advance, that is to say in
peacetime, the legal, material or other means of loyal enforcement of
the Convention as and when the occasion arises. It follows, therefore,
that in the event of a Power failing to fulfil its obligations, the other
Contracting Parties (neutral, allied or enemy) may, and should, en-
deavour to bring it back to an .attitude of respect for the Convention.

The Convention is to be applicable in all circumstances. How
should this be interpreted? The commentator on the 1929 Convention
held that the intention behind these words was to emphasize the general
obligation imposed by the Convention, and to make it plain that the
Convention must be respected in peace as well as in war in the case of
those of its provisions which are applicable both in peace and in war.
He added: “Can it be that the. words ‘in all circumstances’ were meant
to imply civil war? We do not think so... The obligation between
the States is international. But it is eminently desirable that the
opposing parties in a civil war should bear in mind the humane provi-
sions of the Convention for observance as between themselves”.2

The commentator’s aspiration has not always been fulfilled; but
it has not remained entirely vain. On certain occasions, during the
Spanish Civil War, for example, both sides have undertaken to respect, -
in a greater or lesser degree, the humanitarian principles of the Conven- ..
tion3  The Diplomatic Conference of 1949 went much further. In-
Article 3, common to all four Conventions, the signatory States under-
took in advance, in the event of a non-international conflict, to respect,
if not the Convention, at least the regulations contained in that Article.?

1 See below, on Article 45, page 340. :
¢ See Paul Des Gourrtes, Commentaire de la Convention de Genéve du 27 juille! :
1929, Geneve, 1930, on Artlcle 25, pages 186 fI.
3'See Frédéric SiorDET, The Geneva Conventions and Civil War, Supplement {0
the Revue internationale de la Croix- Rouge, Vol. 111, Nos. 8,9 and 11, Geneva, August,
September and November 1950. B
4 See below, pages 37 ff.
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It may therefore be said, with the commentator of 1929, that the
words “in all circumstances” do not relate to civil war. But the reason
is no longer the one that was given by the commentator—namely, that
the States do not contract other than international obligations. The
reason is that since the commentator wrote, the States have bound
themselves explicitly in the case of non-international conflicts—a develop-
ment which is tantamount to a revolution in international law. Dis-
regarding the provisions applicable in peacetime, and Article 3
which relates only to non-international conflicts, the words “in all
_circumstances” mean that, as soon as one of the conditions of applica-
tion for which Article 2 provides is present, no Power bound by the
Convention can offer any valid pretext, legal or other, for not respecting
the Convention in all its parts. The words “in all circumstances”
mean in short that the application of the Convention does not depend
on the character of the conflict. Whether a war is “just” or “unjust”,
whether it is a war of aggression or of resistance to aggression, the pro-
tection and care due to the wounded and sick are in no way affected.

In view of the preceding considerations and of the fact that the
provisions for the repression of violations have been considerably
strengthened !, it is evident that Article 1 is no mere stylistic clause,
but is deliberately invested with imperative force, and must be obeyed
to- the letter. :

ARTICLE 2 — APPLICATION OF THE CONVENTION 2

In addition to the provisions which shall be.implemented in peacetime, the
present Convention shall apply to all cases of declared war or of any other
armed conflict which may arise between two or more. of the High Con-
tracting Parties, even if the state of war is not recognized by one of them.-

The Convention shall also apply to all cases of partial or total occupa-
tion of the territory of a High Contracting Party, even if the said occupa-
tion meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the present
Convention, the Powers who are parties thereto shall remain bound by it
T(Iontracting Parties are no longer merely required to take the necessary
legislative action to prevent or repress violations. They are under obligation to
search for, and prosecute, guilty parties, and cannot evade their responsibility. See

below, on Chapter IX, Articles 49 ff, page 362.
2 Article common to all four Conventions.
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in their mutual relations. They shall, furthermore, be bound by the
Convention in relation to the said Power, if the latter accepts and applies
the provisions thereof.

GENERAL AND HISTORICAL

This Article is one of the most important in the Convention in view
of the notable extension which it involves in the applicability of the latter.

The earlier Conventions were silent as to the conditions calling for
their application. They were obviously intended for use in time of war.
In the absence of any other indication, it was generally agreed that this
meant only international war, regularly declared, with recognition on
either side that a state of war existed. It is intelligible that this should
have been so. Until recent times war was ordinarily preceded by a
-regular diplomatic ceremonial. Before there was any resort to arms,
there was a declaration of war by one of the opposing parties, followed
by the inauguration of a state of war by both belligerents with all the
legal consequences which that entailed, both in relation to nationals and
in relation to enemy nationals and enemy property. Consequently,
in those days, in theory, where war had not been declared, or the state
of war had not been recognized by one of the parties for one reason or
another (e.g. the non-recognition by one party of the Government of the
other party), the applicability of the Convention might be contested.
The danger arising in such cases is obvious. There had been too many
cases where the contested legitimacy of the enemy Government, or the
temporary disappearance of sovereign States as a result of annexation
or capitulation, had been invoked as pretexts for not observing one or
other of the Conventions. The need for a remedy to this state of
affairs had become urgent. Moreover the development in the whole
conception of humanitarian Conventions pointed the same way. It
has already been said that the Conventions are coming to be regarded
less and less as contracts on a basis of reciprocity concluded in the
national interest of each of the parties, and more and more as solemn
affirmations of principles respected for their own sake, and as a series of
unconditional engagements on the part of each of the Contracting
Parties vis-g-vis the others. A State does not proclaim the principle
of the protection due to wounded and sick combatants in the hope of
saving a certain number of its own nationals. It does so out of respect
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for the human person as.such. This being so, it is difficult to admit
that this sentiment of respect has any connection with the concrete
fact of recognition of a state of war. A wounded soldier is not
more deserving, or less deserving, of medical treatment accord-
ing to whether his Government does, or does not, recognize the
existence -of a state of war. The XVIth International Red Cross Con-
ference had, moreover, drawn attention as long ago as 1938 to the
necessity of providing in any future revision of the Conventions for their
application to undeclared as well as to declared wars. It was only
patural that the question should be raised again after the cruel expe-
riences of the Second World War.

The International Committee of the Red Cross took the matter up.
The Preliminary Conference of National Red Cross Societies, which it
convened in 1946, fell in with the views of the Committee, and recom-
mended that a new Article, worded as follows, should be introduced at
the beginning of the Convention: “The present Convention is appli-
cable between the High Contracting Parties from the moment hostilities
have actually broken out, even if no declaration of war has been made
and whatever the form that such armed intervention may take”.

The Conference of Government Experts, which was also convened
by the International Committee, in its turn recommended that the
Conventions should be applicable to “any armed conflict, whether the
latter is or is not recognized as a state of war by the parties concerned”,
and also “in cases of occupation of territories in the absence of any
state of war”.2

Taking into account the recommendations of these two Conferences,
which tallied incidentally with its own opinion, the International Com-
mittee of the Red Cross drew up a draft text, which was adopted by
the XVIIth International Red Cross Conference and subsequently
became Article 2 of the Convention, as cited above, less the last sentence
of the third paragraph. _

There was no discussion on the Committee’s proposal, the experience
of the Second World War having convinced all concerned of the necessity

1 See Report on the Work of the Preliminary Conference of National Red Cross
Societies for the Study of the Conventions and of various Problems relative to the Red
Cross (Geneva, July 26-August 3, 1946), Geneva, 1947, page 15.

2 See Report on the Work of the Conference of Government Experts for the Study
of the Conventions for the Protection of War Victims (Geneva, April 14-26, 1947)
Geneva, 1947, page 8.
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of including the provisions in question in the new Convention. But
that was not sufficient. The draft text said nothing about the relations
between a belligerent, or belligerents, party to the Convention on the
one hand and a belligerent, or belligerents, not party to the Convention
on the other hand. International Conventions engage only those who
are parties to them. There could be no question, therefore, of making
the Convention binding on States deliberately remaining outside it.
Nor could the signatory Powers themselves be said in strict law to be
bound by its provisions in relation to others not parties to it. But
‘here once more the interests at stake (namely, human lives), and the
upholding of the principles on which civilization is based, are too
important to be circumscribed by rigid rules.

It was natural, therefore, to wonder whether belligerents parties
to the Convention should not, to some extent at any rate, be bound in
relation to opponents who were not parties to it.

The question had already arisen incidentally in connection with the
drafting of Article 25 of the 1929 Convention. It had been suggested
that on the outbreak of hostilities the signatory belligerents should ask
the non-signatory belligerents to undertake to observe the Convention,
leaving the signatories free, in the event of a refusal by the non-signatories,
to decide whether they for their part would, or would not, respect it.!
The suggestion, which as it was put forward was hesitant and explora-

tory in character, was rejected. But the idea was in the air. The

experiences of the Second World War lent it new force; and the Inter-
national Committee of the Red Cross sought to put it into legal shape.

The ideal solution obviously would have been to require all Parties
to a conflict to apply the Convention in every case, that is to say, even
in relation to an opponent not party to the Convention. But the
International Committee of the Red Cross could not shut its eyes to
the fact that the signature of the Conventions rested with the Govern-
ments and, however bold one should be on an issue touching human
lives, it was necessary to take certain practical considerations into
account, if it was desired to embody such ideas in legal texts. Accord-
ingly the Committee suggested to the Governments represented at the
Diplomatic Conference of 1949 that the two following sentences should
be added to Article 2:

1 Actes de la Conférence diplomatique de 1'929, pages 621-622.
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In the event of an international conflict between one of the High Contracting
Parties and a Power which is not bound by the present Convention, the Contracting
' Party shall apply the provisions thereof. This obligation shall stand unless, after
a reasonable lapse of time, the Power not bound by the present Convention states its
refusal to apply it, or in fact fails to apply it.t

The feeling on the subject was so far advanced that the proposal of
the International Committee did not stand alone. The Diplomatic
Conference was in fact faced from the outset with two other pro-
posals.?  The first of these, which came from the Canadian Delegation,
suggested that the Convention should be applicable to a Power not
party to the Convention so long as that Power complied with its pro-
visions. The second proposal, which was from the Belgian Delegation,
was in the following terms: “...The Powers which are a Party to the

" Convention shall invite the Power which is not a Party to it to accept
the terms of the said Convention; as from the latter Power’s acceptance
of the Convention, all Powers concerned shall be bound by it.”

The principle encountering no objections, the discussion turned
solely on the conditions to be fulfilled. The condition underlying the
Canadian proposal, as also the proposal of the International Committee
of the Red Cross, was resolutory, whereas that of the Belgian proposal
was suspensive. Under the Canadian proposal the signatory Powers
were automatically bound, and continued to be bound, so long as the
non-signatory Power complied with the Convention. Under the Belgian
proposal the signatory Powers were not bound until such time as the
non-signatory Power notified its acceptance of the invitation to comply
with the Convention. No agreement was possible as between these
two proposals. They were both accordingly discarded in favour of the
compromise wording of the present text.

The Rapporteur of the Special Committee gives the following expla-
nation of the motives which guided his Committee: “As a general
rule, a Convention could lay obligations only on Contracting States.
But, according to the spirit of the four Conventions, the Contracting
States shall apply them, in so far as possible, as being the codification
of rules which are generally recognized. The text adopted by the

1 Remarks and Proposals submitted by the International Committee of the Red
Cross, Geneva, February 1949, page 9.

2 Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-B, pages 53-54
and 107-108.
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Special Committee, therefore, laid upon the Contracting State, in the
instance envisaged, the obligation to recognize that the Convention be
applied to the non-Contracting adverse State, in so far as the latter
accepted and applied the provisions thereof.” !

PARAGRAPH 1 — ARMED CONFLICTS
INVOLVING THE APPLICATION OF THE CONVENTION

This paragraph is entirely new. It fills the gap left in the earlier
Conventions, and deprives the belligerents of the pretexts they might
in theory invoke for evasion of their obligations. There is no longer
any need for a formal declaration of war, or for recognition of the state
of war, as preliminaries to the application of the Convention. The
‘Convention becomes applicable as from the actual opening of hostilities.
The existence of armed conflict between two or more Contracting
Parties brings it automatically into operation.

It remains to ascertain what is meant by “armed conflict”. The
substitution of this much more general expression for the word “war”
was deliberate. One may argue almost endlessly about the legal
definition of “war”. A State can always pretend, when it commits a
hostile act against another State, that it is not making war, but merely
engaging in a police action, or acting in legitimate self-defence. The
expression “armed conflict” makes such arguments less easy. Any
difference arising between two States and leading to the intervention of
armed forces 2 is an armed conflict within the meaning of Article 2,
even if one of the Parties denies the existence of a state of war. It
makes no difference how long the conflict lasts, or how much slaughter
takes place. The respect due to human personality is not measured by
ihe number of victims. Nor, incidentaily, does the application of the
Convention necessarily involve the intervention of cumbrous machinery.
It all depends on circumstances. If there is only a single wounded
person as a result of the conflict, the Convention will have been applied
as soon as he has been collected and tended, the provisions of Article 12
observed in his case, and his identity notified to the Power on which

L Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, page 108
(First Report drawn up by the Special Committee of the Joint Committee).
2 Or similar forces as described in Article 13.
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he depends. All that can be done by anyone: it is merely a case of
taking the trouble to save a human life!

PARAGRAPH 2 — OCCUPIED TERRITORIES

This provision, which is also new, may at first sight seem almost -
superfluous; for if there is no militéry resistance, what victims will
there be? But the paragraph, though more especially in place in the
Fourth Conveation, is not without its vaiue here. To provide for the
protection and care of wounded and sick members of the armed forces the
Convention also protects a whole series of persons, establishments and
property 1; and without this paragraph it would be possible for an Occupy-
ing Power to refuse to care for the sick military personnel of the occupied
Power. It might requisition or sequestrate for its own purposes medical
establishments or property protected by the Convention. It might
also take into its service the military personnel of the (non-resistant)
occupied Power, including the doctors and other members of its Medical
Service, to cite no other examples. Thanks to the present paragraph
protection is given not only to the sick military personnel of the occupied
country, but also to all the personnel, establishments and property
covered by the Convention, so that they are all free to carry on their
charitable work as required; at the same time, of course, the sick, and
the protected personnel, establishments and property of the Occupymg
Power are assured of the respect to which they are entitled.

We may note in this connection that should the circumstances for
which the two first paragraphs of Article 2 provide, arise before the
expiry of the waiting period of six months after ratification of the
Convention, the latter will enter into force before the due date.?

PARAGRAPH 3 — CONFLICTS IN WHICH THE BELLIGERENTS ARE NOT ALL
PARTIES TO THE CONVENTION '

1. Relations between belligerents parties to the Convention

The first sentence of this paragraph is taken with slight changes from
Article 25 of the 1929 Convention, in which it ran as follows: “...If, in

1 See Chapters III to VI of the Convention.
2 See below, on Article 62, pages 409 ff.
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time of war, a belligerent is not a party to the Convention, its provisions
shall, nevertheless, be binding as between all the belligerents who are
parties thereto.”

The provision seems a perfectly natural one. But this was not
always the case. The 1864 Convention was silent on the subject; but
the authors both of the 1906 Convention and of the 1899 Convention
for the adaptation of the 1864 Convention to maritime warfare
introduced a clausula si omnes, under which the Convention was not
applicable unless all the Parties to the conflict were equally bound.
That was the position when the. First World War broke out in 1914;
~ and it is interesting to note that as one of the smallest of the belligerent
States, Montenegro, was not party to the Convention, the Convention
was not in theory applicable by any of the belligerents. Happily none
of them claimed exemption on this ground. All in general honoured
their signatures, even though strictly speaking they were not bound
to do so. For once, as the commentator on the 1929 Convention
remarked, “the facts, backed by the signatures of the signatories and
by the humanitarian interests of all, outweighed the law”.!

It was essential, however, to clarify the position, and to prevent a
recurrence in the future of a situvation similar to that of 1914. The
horrors of the Second World War justify the belief that, if the clausula
si omnes had still been in force then with no further provision governing
the situation, the consequences in one connection or another might have
been disastrous. '

2. Relations between Contracting and non-Contracting Parties

The second sentence added by the Diplomatic Conference of 1949
has certainly the characteristics of a compromise, inasmuch as it does
not come to a decision between the suspensive and the resolutory condi-
tions. At first sight it appears to incline towards the Belgian amend- -
ment. 2 But, whereas the latter did not make the Convention applicable
until after the formal acceptance of the non-Contracting Power, the
sentence adopted by the Diplomatic Conference drops any reference to
an invitation to be made to the non-Contracting Power, and substitutes

1 Paul Des Gouttes, Commentaire de la Convention de Genéve du 27 juillet 1929,
Geneva, 1930, on Article 25, page 188.
2 See above, page 31.
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for the words “as from the latter Power’s acceptance” the words “if
the latter accepts and applies the provisions thereof”.

What then is the position in the interval between the launching of
hostilities and the non-Contracting belligerent’s acceptance? Is the
Contracting Power released from all obligation? k

The passage of the report just quoted shows how this not very clear
provision should be interpreted. The Conventions, it says, should be
regarded “as being the codification of rules which are generally recog-
nized”, and it is in their spirit that the Contracting States “shall apply
them, in so far as possible”.l

The spirit and character of the Conventions conclusively indicate
that the Contracting Party must apply their provisions from the moment
hostilities break out until such time as the adverse Party has had the
time and an opportunity of stating his intentions. That is not perhaps
a strictly legal solution based on a literal exegesis of the text; but it is
to our thinking the only honourable and reasonable solution. It
follows from the spirit of the Conventions, and is in accordance with
their character, as we have already stated. It is also in accordance with
the moral interest of the Contracting Party insofar as it invites the latter
to honour the signature he has given before the world. It is in accord-
ance even with his practical interest, because the fact of his making a
beginning himself with the application of the Convention will encourage
the non-Contracting Party to declare his acceptance, whereas any
postponement of the application of the Convention by the Contracting
Party is likely to give the non-Contracting Party a pretext for reserving
his decision.

There are two conditions to be fulfilled under this part of the para-
graph — (a) acceptance and (b) de facto application of the Convention.
What happens if the non-Contracting Party makes no declaration, but
in actual fact applies the Convention? Before answering this question,
let us see what is meant by accepting the provisions of the Convention.

Is a formal and explicit declaration by a non-Contracting State
indispensable? The Rapporteur of the Special Committee seems to
say that it is. “A declaration”, he wrote, “was necessary, contrary to
the Canadian amendment, according to which an attitude on the part
of the non-Contracting State in conformity with the Convention would

1 See above, page 31.



36 ARTICLE 2

have sufficed to make it applicable”. He added, it is true, that it was
not possible to lay down any uniform procedure in the matter, and that
“the Convention would be applicable as soon as the declaration was
made. It would cease to be applicable as soon as the declaration was
clearly disavowed by the attitude of the non-Contracting belligerent”.

Does it follow from this that, if the second condition—namely the
application of the Convention de facto—is alone fulfilled, the Contracting
Party is released from its obligations?

Closely as that may seem to follow from the letter of the text, it does
not appear possible to maintain such an interpretation. It would make
the application of the Convention dependent on a suspensive condition
even more rigid than that of the Belgian proposal, which was itself
regarded as being too strict. It would bring about a paradoxical—
not to say, a monstrous—situation. It would entitle a Power to refuse
to recognize rules solemnly proclaimed by itself, while its adversary,
though not legally bound by these rules, was scrupulously applying them;
and all this only because of the omission of the latter to make a decla-
ration, or because of delay in the transmission of such a declaration.

Summum jus summa injuria. The saying may often be true; but it
should never be cited in reference to a humanitarian Convention. The
present Convention, like its three sister Conventions, rightly condemns
reprisals in the most categorical terms. But would it not be worse than
any reprisals to ill-treat wounded or sick persons before one’s adversary
had done so, merely because one inferred from his silence that he was
intending to do so? '

The two conditions laid down for the non-Contracting Power are
that he should accept and apply the provisions of the Convention. In
the absence of any further indication, there is no reason to assume that
“acceptance” necessarily implies an explicit declaration. It can equally
well be tacit. It may be implicit in de facto applicaiion. These consid-
erations do not in any way minimize the importance of an explicit
declaration by the non-Contracting Power. The latter should always
make such a declaration, and with the least possible delay. The Inter-
national Committee of the Red Cross for its part, when it offers its
services at the beginning of a conflict, never fails to ask Parties to conflict
which are not legally bound by the Convention to declare their intention
of applying it or of observing at least its essential principles, as the case
may be.
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In practice any Contracting Power in conflict with a non-Contracting
Power will begin by complying with the provisions of the Convention
pending the adverse Party’s declaration. It will be guided first and
- foremost by the latter’s actions. .

Furthermore, although the Convention, as a concession to legal
form, provides that in certain circumstances a Contracting Power may
legally be released from its obligations, it leaves the Power in question
completely free to continue to honour its signature, whatever grounds
the adverse Party may afford it for failing to do so.

ARTICLE 3 — CONFLICTS NOT OF AN INTERNATIONAL
CHARACTER !

In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the
conflict shall be bound to apply, as a minimum, the following provisions :

(1) Persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.

To this end, the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-
mentioned persons :

(a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture ;

(b) taking of hostages ; ‘

(¢c) outrages upon personal dignity, in particular humiliating and
degrading treatment ;

(d) the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly constituted

1 Article common to all four Conventions,
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court, affording all the judicial guarantees which are recognized
as indispensabie by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartiai humanitarian body, such as the International Committee
of the Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring -into
Jforce, by means of special agreements, all-or part of the other provisions
of the present Convention. ) '

The application of the preceding provisions shall not affect the legal
status of the Parties to the conflict.

HISTORICAL INTRODUCTION

This Article is common to all four of the Geneva Conventions of
1949, and is one of their most important Articles. It marks a new step
forward in the unceasing development of the idea on which the Red
Cross is based, and in the embodiment of that idea in the form of inter-
national obligations. It is an almost unhoped for extension of Article 2
above. ‘

Born on the battlefield, the Red Cross called into being the First
Geheva Convention to protect wounded or: sick military personnel.
Extending its solicitude little by little to other categories of war victims,

. in logical application of its fundamental principle, it pointed the way,
first to the revision of the original Convention, and then to the extension
of legal protection in turn to prisoners of war and civilians. The same
logical process could not fail to lead to the idea of applying the
principle to all cases of armed conflicts, including those of an internal
character. ;

The importance of the Article, in which the whoie of ihe Convention
is concentrated, so far as non-international conflicts are concerned,
makes it necessary, before embarking on analysis and commentary
proper, to say something of the origin of the Article and of the principal
phases of its development by the Diplomatic Conference in the course
of the twenty-five meetings which were devoted to it.!

1 See Frédéric S1orDET, The Geneva Conventions and Civil War, Supplement to
the Revue internationale de la Croix-Rouge, Vol. 111, Nos. 8, 9 and 11, Geneva,
August, September and November 1950. i
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1. Origin and development bf the idea

All international Conventions, including the one with which we
are concerned, are primarily the affair of Governments. Governments
discuss them and sign them, and it is upon Governments that the duty
of applying them devolves. But it is impossible to speak of the Geneva
Conventions, and in particular of their application to civil war, without
reference to the part played by the Red Cross.

The principle of respect for human personality, which is at the root
of all the Geneva Conventions, was not a product of the Conventions.i
It is older than they are and independent of them. Until 1949 it only
found expression in the Conventions in its application to military per-
sonnel. But it was not applied to them because of their military status:
it is concerned with persons, not as soldiers but as human beings, without
regard to their uniform, their allegiance, their race, or their religious
or other beliefs, without regard even to any obligations the authority
on which they depend may have assumed in their name or in their
behalf. Wounded or sick, they are entitled as such to the care and
aid which the respect for human personality enjoins.

There is nothing astonishing, therefore, in the fact that the Red
Cross has long been trying to aid the victims of international conflicts,
the horrors of which sometimes surpass the horrors of international
wars by reason of the fratricidal hatred which they éngender. But the
difficulties which the Red Cross encountered in its éfforts in this connec-
tion—as always when endeavouring to go a step beyond the text of the
Conventions—were enhanced in this case by special obstacles arising
out of the internal politics of the States in which the conflict raged. In
a civil war the lawful Government, or that which so styles itself, tends .
to regard its adversaries as common criminals. This attitude has
sometimes led governmental authorities to look upon relief given by the
Red Cross to war victims of the other Party to the conflict as indirect
aid to those who are guilty.. Applications by a foreign Red Cross or
by the International Committee of the Red Cross have more than once
been treated as unfriendly attempts to interfere in the internal affairs
of the country concerned. This conception still prevailed when a draft

" Convention on the role of the Red Cross in civil wars or insurrections

was submitted, for the first time, to the International Red Cross Con-
ference in 1912. The subject was not even discussed.
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But the Red Cross was not discouraged. In spite of frequent lack
of understanding on the part of the authorities, it was able in certain
cases to carry out a certain amount of humanitarian work in civil
conflicts.® The question was again placed on the agenda of the Xth Inter-
national Red Cross Conference in 1921, and a Resolution was passed
affirming the right to relief of all victims of civil wars or social or revo-
lutionary disturbances in accordance with the general principles of the
Red Cross. The Resolution further laid down in considerable detail
the duties of the National Red Cross of the country in question and,
in the event of the National Red Cross being unable to take action,
the course to be followed by the International Committee of the Red
Cross or foreign National Societies with a view to making availabie
the necessary relief. The Resolution, as such; had not the force of a
Convention. But it enabled the International Committee in at least
two cases—the civil war in the plebiscite area of Upper Silesia in 1921,
and the civil war in Spain—to induce both sides to undertake more or
less to respect the principles of the Geneva Convention.?

Noting the results achieved by the International Committee of the
Red Cross, the XVIth International Red Cross Conference in 1938
passed a Resolution which did much to supplement and strengthen
that of 1921. The text of the 1938 Resolution is worth quoting. It
is as follows:

The Conference,

having taken cognizance with keen interest of the Report presented by the Inter-
national Committee of the Red Cross on the role and activity of the Red Cross in
time of civil war,

recalling the Resolution relating to civil war adopted by the Xth Conference in
1921, )

pays tribute to the work spontaneously undertaken by the International Committee
of the Red Cross in hostilities of the nature of civil war, and relies on the Committee
to continue its activity in this connection with the co-operation of the National
Societies, with a view to ensuring on such occasions respect for the high principles
which are at the basis of the Red Cross movement, ]

requests the International Committee and the National Red Cross Societies to
endeavour to obtain:

1 See Revue internationale de la Croix-Rouge, 15 December 1919, pages 1427 ff.

2 See the following documents of the XVIth International Conference: Document
No. 12 (General Report of the International Red Cross Commitiee on its activities
from August 1934 to March 1938) and Document No. 12 bis (Supplementary Repori
by the International Committee on its activities in Spain).
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(a) the application of the humanitarian principles which were formulated in the
Geneva Convention of 1929 and the Tenth Hague Convention of 1907, especially
as regards the treatment of the wounded, the sick, and prisoners of war, and the
safety of medical personnel and medical stores;

(b) humane treatment for all political prisoners, their exchange and, so far as
possible, their release; )
(c) respect of the life and liberty of non-combatants;
(d) facilities for the transmission of news of a personal nature and for the reunion
of families; )
(e) effective measures for the protection of children,
requests the International Committee, making use of its practical experience, to

continue the general study of the problems raised by civil war as regards the Red
Cross, and to submit the results of its study to the next International Red Cross

Conference.

The International Conference was thus envisaging, explicitly and for
the first time, the application by the Parties to a civil war, if not of all
the provisions of the Geneva Conventions, at any rate of their essential
principles. This Resolution, coupled with the results achieved in the
two conflicts mentioned above, encouraged the International Com-
mittee’ of the Red Cross to reconsider the possibility of inserting
provisions relating to civil war in the Conventions themselves.

At the Preliminary Conference of National Red Cross Societies in
1946 the International Committee proposed that, in the event of civil
war in a country, the parties should be invited to state that they were
prepared to apply the principles of the Convention on a basis of recipro-
city. The suggestion was modest enough owing to the fact that it took
account of “realities”. It was merely an attempt to provide a practice,
which had already yielded satisfactory results, with a more solid founda-
tion in the future by giving it some sort of legal footing in the Conven-
tions. It was based on the belief that an invitation to the Parties to the
conflict to make an explicit declaration (which it would undoubtedly
be difficult for them to refuse) would encourage them to line up with the
advocates of humanitarian ideas, and that the sufferings arising out of
civil wars would thereby be appreciably reduced. The Preliminary
Conference of National Red Cross Societies did not merely approve
the suggestion: it went further. It went in fact straight to the root of
the problem by a recommendation to insert at the beginning of the
Geneva Convention an Article to the effect that: “In the case of armed
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conflict within the borders of a State, the Convention shall also be
applied by each of the adverse Parties, unless one of them announces
expressly its intention to the contrary”.!

Such was the view, idealistic but logical, of the Red Cross world.
It remained to be seen what would be thought of it in Government
_circles. There was reason to fear that Governments would be reluctant
to impose international obligations on States in connection with their
internal affairs, and that it would be said to be impossible to bind provi-
sional Governments, or political parties, or groups not yet in existence,
by a Convention! But the Conference of Government Experts, which
waj; convened by the International Committee of the Red Cross in 1947,
did not take this view. Far from repeating the arguments which the
charitable efforts of the International Committee of the Red Cross had
so often encountered in the past, they admitted the necessity of making
provision in the Convention for at least a partial extension of the latter
to the case of civil war. As the result of their labours an Article was
drafted, under which the principles of the Convention were to be applied
in civil wars by the Contracting Party, provided the adverse Party did
the same.?

This proposal fell a long way short of that of the Red Cross Societies.
It spoke only of the application of the principles of the Convention,
and made even their application subject to reciprocity. But it served
nevertheless to encourage the International Committee of the Red Cross
to continue its labours.

Strengthened by these expressions of opinion, the International Com-
mittee proceeded to complete Article 2 of the revised and new Draft
Conventions for the Protection of War Victims which it submitted to
the XVIIth International Red Cross Conference at Stockholm, by the
addition of a fourth and last paragraph worded as follows:

In all cases of armed conflict which are not of an international character, especially
cases of civil war, colonial conflicts, or wars of religion, which may occur in the terri-
tory of one or more of the High Contracting Parties, the implementing of the prin-
ciples of the present Convention shall be obligatory on each of the adversaries. The

Y See Report on the Work of the Preliminary Conference of National Red Cross
Societies for the Study of the Conventions and of various Problems relative to the Red
Cross (Geneva, July 26-August 3, 1946), Geneva, 1947, pages 14 ff. and 51.

? See Report on the Work of the Conference of Government Experts for the Study
of the Conventions for the Protection of War Victims (Geneva April 14-26, 1947),
Geneva, 1947, page 8.
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application of the Convention in these circumstances shall in no wise depend on the
- legal status of the Parties to the conflict and shall have no effect on that status.

The first part of this paragraph gave effect to the recommendation
of the Red Cross Societies, and even omitted the condition which the
Jatter had contemplated. The second sentence embodied a wish
expressed at the Conference of Government Experts. Its object was,
first, to prevent the de jure Government from pleading non-recognition
of its opponents as a reason for refusing to apply the Convention and,
secondly, to prevent the other party from basing a claim for recognition
as a regular Government on the respect it had shown for the Convention.

The proposal gave rise to lengthy discussion at the Stockholm Con-
ference, at which Governments were represented as well as Red Cross
Societies. All the arguments for and against it found expression, but
there is no need to reproduce them here, since they were all to be repeated
at the Diplomatic Conference of 1949. In the end the draft text sub-
mitted by the International Committee of the Red Cross was approved
with the exception of the words “especially cases of civil war, colonial
conflicts, or wars of religion” which were omitted. The omission of
these words, far from weakening the text, enlarged its scope.

It was in this form that the proposal came before the Diplomatic
Conference of 1949. :

2. The discussions at the Diplomatic Conference of 1949

From the very outset, in the course of the first discussions of a general
character, divergences of view became apparent.! A considerable
number of delegations were opposed, if not to any and every provision
in regard to civil war, at any rate to the unqualified application of the
Convention to such conflicts. The principal criticisms of the Stockholm
draft may be summed up. as follows. It was said that it would cover in
advance all forms of insurrection, rebellion, anarchy, and the break-up
of States, and even plain brigandage. Attempts to protect individuals
might well prove to be at the expense of the equally legitimate protection
of the State. To compel the Government of a State in the throes of
internal convulsions to apply to these internal disturbances the whole
body of provisions of a Convention expressly concluded to cover the

1 See Final Record of the szlomatlc Conference of Geneva, 1949, Vol. II-B, on
Article 2, pages 9-15.
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case of war would mean giving its enemies, who might be no more than
a handful of rebels or common brigands, the status of belligerents, and
possibly even a certain degree of legal recognition. There was also a
risk of common or ordinary criminals being encouraged to give them-
selves a semblance of organization as a pretext for claiming the benefit
of the Conventions, representing theit crimes as “acts of war” in order
to escape punishment for them. A party of rebels, however small,
would be entitled under the Conventions to ask for the assistance and
intervention of a Protecting Power. Moreover, it was asked, would
not the de jure Government be compelled to release the captured rebels
as soon as the troubles were over, since the application of the Conven-
tion would place them on the same footing as prisoners of war? Any
such proposals giving insurgents a legal status, and consequently increased
authority, would hamper and handicap the Government in its perfectly
legitimate measures of repression.

The advocates of the Stockholm draft, on the other hand, regarded
the proposals in that instrument as an act of courage. Insurgents, said
some, are not all brigands. It sometimes happens in a civil war that
those who are regarded as rebels are in actual fact patriots struggling
for the independence and the dignity of their country. Others argued
that the behaviour of the insurgents in the field would show whether they
were in fact mere brigands, or, on the contrary, genuine soldiers deserving
of the benefit of the Conventions. Again, it was pointed out that the
inclusion of the reciprocity clause in all four Conventions, and not
merely (as had been proposed at Stockholm) in the Third and Fourth
Conventions, would be sufficient to allay the apprehensions. of the
opponents of the Stockholm proposals. It was not possible to talk of
“terrorism”, “anarchy” or “disorders” in the case of rebels who com-
plied with humanitarian principles. Finally, the adoption of the
Stockholm proposals would not in any way prevent a de jure Govern-
ment from taking measures under its own laws for the repression of acts
judged by it to be dangerous to the order and security of the State.

Faced with such widely varying opinions, the Conference referred the
study of the Article to a small Committee 1, the first meeting of which

1This was the Special Committee of the Joint Committee. The provision in
question was discussed, first as Article 2, fourth paragraph (i.e. with the numbering
it had in the Stockholm draft), and later as Article 2 A. See Final Record of the Diplo-
matic Conference of Geneva, 1949, Vol, 1I-B, pages 40-48, 75-79, 82-84, 90, 93-95,
97-102.
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produced a whole series of amendments and proposals. Only one
amendment proposed the rejection en bloc of the Stockholm text. On
the other hand there was only one proposal in favour of its acceptance
as it stood. ‘Between these two extremes there were six amendments
which proposed limiting the application of the Conventions to conflicts
which, though internal in character, exhibited the features of real war.
The amendments in question suggested a number of alternative or
cumulative conditions, which one or other of the Parties to the conflict
must fulfil for the Convention to be applicable.

A Working Party was instructed to prepare two successive drafts.
It will be of interest to give here the text of the second draft, which it
was proposed to insert in the First, Second and Third Conventions.
In this text, pains were taken to take all views and suggestions into
account and, as a result, it represents a very fair summary of the different
trends of opinion at the Diplomatic Conference. The text was as
follows:

(1) In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall
be bound to apply the provisions of the present Convention, provided:

(a) that the de jure Government has recognized the status of belligerency of
the adverse party, even for the sole purposes of the application of the
present Convention, or

(b) that the adverse party possesses an organized civil authority exercising
de facto governmental functions over the population of a determinate por-
tion of the national territory, an organized military force under the direc-
tion of the above civil authority, and the means of enforcing the Conven-
tion and the other laws and customs of war; application of the Convention
in these circumstances shall in no wise depend on the legal status of the
Parties to the conflict.

(2) This obligation presupposes, furthermore, that the adverse party likewise
recognizes its obligation in the conflict at issue to comply with the present Con-
vention and the other laws and customs of war.

(3) The provisions relating to the Protecting Powers shall, however, not be applicable,
except in the instance of special agreement between the Parties to the conflict.
In the absence of such agreement, an impartial humanitarian body, such as the
International Committee of the Red Cross, may offer its services to the Parties
to the conflict.

(4) In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, but which does not fulfil the
conditions as set out above, the Parties to the conflict should endeavour to bring
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into force, by means of special agreements, all or part of the provisions of the
present Convention, and in all circumstances shall act in accordance with the
underlying humanitarian principles of the present Convention.

5) 1In all cases foreseen in the foregoing provisions, total or partial application of the
present Convention shall not affect the legal status of the Parties to the conflict.

Before it was discussed, this text gave rise to new amendments and
provoked criticism. Some delegations wished to add further conditions.
Others objected that the text would lead, at the beginning of each con-
flict, to interminable discussion as to the nature of that conflict. There
was no provision for any kind of judicial authority to decide whether
the conditions stipulated were fulfilled, or not. In practice they would
rarely all be fulfilled. In short, the application of the Conventions,
and consequently the greater or lesser degree of cruelty of the hostilities,
would depend solely on the whim of the de jure Government.

The French Delegation must take the credit for having pu;t an end
to the deadlock in the Committee. Reverting to an idea previously
put forward by the Italian Delegation for the case of conflicts not of
an international character, which failed to fulfil the stipulated conditions,
the French Delegation suggested that in all cases of non-international
conflict the principles of the Convention should alone be applicable.
The following text was proposed:

In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall apply
the provisions of the Preamble to the Convention for the Protection of Civilian
Persons in Time of War.

Faced with almost universal opposition to the application of the
Convention, with all its provisions, to all cases of non-international
" conflict, the Committec had until then tried to solve the problem by
limiting the number of cases in which the Convention was to be applic-
able. The French proposal now sought a solution in a new direction,
namely in the limitation of the provisions applicable.

The idea was a good one. But the suggested text had one fauit.
It referred to a draft Preamble which had not yet been adopted, and
was, incidentally, never to be adopted.! Moreover, this draft Preamble

1 See above, page 20.
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did no more than specify certain prohibitions. It alluded to principles,
but did not define them. ‘ :

After discussion, a second Working Party was appointed with in-
structions to draw up a text containing a definition of the humanitarian
principles applicable to all cases of non-international conflicts, together
with a minimum of imperative rules. The Working Party produced
a definition based on the principles of the Preamble which the Interna-
tional Committee of the Red Cross had itself proposed for all four
Conventions %, together with certain imperative rules based on the draft
Preamble to the Fourth (Civilians) Convention.? The Working Party’s
draft, with certain minor modifications, was the text finally adopted.
But it was not immediately accepted unanimously. Certain delegates
still supported the previous draft. On the other hand, the USSR
Delegation took the view that it was not possible to sum up in so few
lines such important provisions as those of the Convention which were
to be equally applicable to civil and to international wars. Accordingly
the said delegation proposed a new text which reads as follows:

In the case of armed conflict not of an international character occurring in the
territory of one of the States parties to the present Convention, each Party to the con-
flict shall apply all the provisions of the present Convention guaranteeing:

— humane treatment for the wounded and sick;
— prohibition of all discriminatory treatment of wounded and sick practised on thc,
basis of differences of race, colour, religion, sex, birth or fortune.

The Soviet proposal was based on the same idea as the French pro-
posal—namely, limitation of the provisions applicable, but differed
from it insofar as it preferred a general provision specifying the partic-
ular provisions of the Convention which were to be applicable.

As no one text commanded a majority, the three proposals were put
to the Joint Committee.® The proposal of the second Working Party
obtained a clear majority over the others, and was finally adopted, in
the form in which it appears at the beginning of the commentary on this
Article, at a plenary meeting of the Conference, though not without
lengthy discussion, during which delegates who were opposed to it on

1 See above, page 21.

2 See above, page 20.

8 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. I1-B, pages
34.37.
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principle or were in favour of the other proposals, had ample opportunity
for expressing their points of view?.

GENERAL

To borrow the phrase of one of the delegates, Article 3 is like a
“Convention in miniature”. It applies to non-international conflicts
only, and is only applicable to them until such time as a special agree-
ment between the Parties has brought into force between them all or
part of the other provisions of the Convention. It is very different
from the original draft produced by the International Committee of
the Red Cross and adopted at Stockholm, the latter providing for the
application of the Conventions in their entirety. But, as the repre-
sentative of the International Committee at the Diplomatic Conference
remarked, since the text originally adopted at Stockholm had no chance
of being accepted by the Governments and it was necessary to fall
back on an intermediate solution, the text finally adopted was the one
which was to be preferred amongst the various drafts prepared during
the Conference. It has the merit of being simple and clear. It at least
ensures the application of the rules of humanity which are recognized
as essential by civilized nations and provides a legal basis for charitable
interventions by the International Committee of the Red Cross or any
other impartial humanitarian organization—interventions which in the
past were all too often refused on the ground that they represented
unfriendly interference in the internal affairs of a State. The text in
question has the additional advantage of being applicable automatically,
without any condition of reciprocity. Its observance does not depend
upon preliminary discussions as to the nature of the conflict or the
parficnlar clanses to be respected, as would have been the case with
the other drafts discussed. It is true that it merely provides for the
application of the principles of the Convention and not for the applica-
tion of specific provisions, but it defines those principles and in addition
lays down certain imperative rules. Finally, it has the advantage of
expressing, in each of the four Conventions, the common principle which
governs them.

L See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, on
Article 2 A, pages 325-339.
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PARAGRAPH | — APPLICABLE PROVISIONS

1. Introductory sentence — Field of application of the Article

A. Cases of armed conflict. — What is meant by “armed conflict
not of an international character”?

That was the burning question which arose again and again at the
Diplomatic Conference. The expression was so general, so vague, that
many of the delegations feared that it might be taken to cover any act
committed by force of arms—any form of anarchy, rebellion, or even
plain banditry. For example, if a handful of individuals were to rise
in rebellion against the State and attack a police station, would that
suffice to bring into being an armed conflict within the meaning of the
Article? In order to reply to questions of this sort, it was suggested
that the term “conflict” should be defined or, which would come to the
same thing, that a certain number of conditions for the application of the
Convention should be enumerated. The idea was finally abandoned
—wisely, we think. Nevertheless, these different: conditions, although
in no way obligatory, constitute convenient criteria, and we therefore
think it well to give a list of those contained in the various amendments
discussed; they are as follows:?!

¥

(1) That the Party in revolt against the de jure Government possesses ‘
an organized military force, an authority responsible for its acts,
acting within a determinate territory and having the means of
respecting and ensuring respect for the Convention.

(2) That the legal Government is obliged to have recourse to the
regular military forces against insurgents organized as military and
in possession of a part of the national territory.

(3) (a) That the de jure Government has recognized the insurgents

as belligerents; or -
(b) that it has claimed for itself the rights of a belligerent; or
(c) that it has accorded the insurgents recognition as belligerents
for the purposes only of the present Convention; or

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, p. 121.
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(d) that the dispute has been admitted to the agenda of the
Security Council or the General Assembly of the United
Nations as being a threat to international peace, a breach of
the peace, or an act of aggression.

(4) (a) That the insurgents have an organization purporting to have
the characteristics of a State.

(b) That the insurgent civil authority exercises de facto authority
over persons within a determinate territory.

(c¢) That the armed forces act under the direction of the organized
civil authority and are prepared to observe the ordinary laws
of war.

(d) That the insurgent civil authority agrees to be bound by the
provisions of the Convention.

The above criteria are useful as a means of distinguishing a genuine
armed conflict from a mere act of banditry or an unorganized and short-
lived insurrection.

Does this mean that Article 3 is not applicable in cases where armed
strife breaks out in a country, but does not fulfil any of the above condi-
tions (which are not obligatory and are only mentioned as an indication)?
We do not subscribe to this view. We think, on the contrary, that the
Article should be applied as widely as possible. There can be no reason
against this. For, contrary to what may have been thought, the Article
in its reduced form does not in any way limit the right of a State to put
down rebellion. Nor does it increase in the slightest the authority of
the rebel party. It merely demands respect for. certain rules, which
were already recognized as essential in all civilized countries, and enacted
in the municipal law of the States in question, long before the Convention
was signed. What Government would dare to claim before the world,
in a case of civii disiurbances which could justly be described as mere
acts of banditry, that, Article 3 not being applicable, it was entitled to
leave the wounded uncared for, to inflict torture and mutilations and
to. take hostages? However useful, therefore, the various conditions
stated above may be, they are not indispensable, since no Government
can object to respecting, in its dealings with internal enemies, whatever
the nature of the conflict between it and them, a few essential rules which
it in fact respects daily, under its own laws, even when dealing with
common criminals.
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B. Obligations of the Parties. — The words “each Party” mark the
great progress which the passage of a few years has sufficed to bring
about in international law. For until recently it would have been
considered impossible in law for an international Convention to bind
a non-signatory Party—a Party, moreover, which was not yet in exist-
ence and which was not even required to represent a legal entity capable
of undertaking international obligations.

Each of the Parties will thus be required to apply Article 3 by the
mere fact of that Party’s existence and of the existence of an armed
conflict between it and the other Party. The obligation is absolute for
each of the Parties, and independent of the .obligation on the other
Party. The reciprocity clause ‘has been omitted intentionally. It
had already been omitted in the Stockholm draft! in spite of the fact
that the latter provided for the application of the Convention as a whole
to cases of non-international conflict; for it was considered that the
First and Second Conventions, unlike the Third and Fourth, set no
difficult problems and implied no complicated material obligations.
There was even less reason for including such a clause now that the
obligation resting on the Parties was limited to the observance of the
principles underlying the Conventions and of a few essential rules.

The obligation resting on the Party to the conflict which represents
established authority is not open to question. The legality of a Govern-
ment involved in an internal conflict suffices to bind that Government
as a Contracting Party to the Convention. On the other hand, what
justification is there for the obligation on the adverse Party in revolt
against the established authority? At the Diplomatic Conference doubt
was expressed as to whether insurgents could be legally bound by a
Convention which they had not themselves signed. But if the respons-
ible authority at their head exercises effective sovereignty, it is bound
by the very fact that it claims to represent the counfry, or part of the
country. The “authority” in question can only free itself from its
obligations under the Convention by following the procedure for denun-
ciation laid down in Article 63.2 But the denunciation would not be
valid, and could not in point of fact be éffected, unless the denouncing
authority was recognized internationally as a competent Government.

1Tt was included in the case of the Third and Fourth Conventions only.
2 See below, on Article 63, page 411.
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It should, moreover, be noted that under Article 63 denunciation does
not take effect immediately.

If an insurgent party applies Article 3, so much the better for the
victims of the conflict. No one will complain. If it does not apply it,
it will prove that those who regard its actions as mere acts of anarchy
or brigandage are right. As for the de jure Government, the effect on
it of applying Article 3 cannot be in any way prejudicial; for no Govern-
ment can possibly claim that it is entitled to make use of torture and
other inhumane acts prohibited by the Convention, as a means of
combating its enemies.

Care has been taken to state, in Article 3, that the applicable pro-
visions represent a compulsory minimum. The words “as a minimum”
must be understood in that sense. At the same time they are an invita-
tion to exceed that minimum.

2. Sub-pqragraphs (1) and (2) — Extent of the obligation

A. Sub-paragraph (1) : Humane treatment. — We find expressed
here the fundamental principle underlying the four Geneva Conventions.
It is most fortunate that it should have been set forth in this Article, in
view of the decision not to have a Preamble, or prefatory Article, in
which it would normally have been placed. The sub-paragraph defines
“the principle which, not then expressed, led to the founding of the Red
Cross movement and to the conclusion of the original Geneva Convention.

The value of the provision is not limited to the field dealt with in
Article 3.  Representing, as it does, the minimum which must be applied
in the least determinate of conflicts, its terms must a fortiori be respected
in the case of international conflicts proper when all the provisions of
the Convention are applicable. For “the greater obligation includes
the lesser”, as one might say.

In view of the fact that four Conventions were being drawn up,
each providing protection for a particular category of war victims, one
might think that the paragraph should have been divided up, the rele-
vant portion only being included in each Convention. (In the First
Convention, for example, one might have spoken only of members of
armed forces placed hors de combat by sickness or wounds). It was
thought preferable, however, in view of the indivisible and inviolable
nature of the principle proclaimed, and its brevity, to enunciate it in
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its entirety and in an absolutely identical manner in all four Conventions.
In this Commentary we shall confine ourselves to points which more
particularly concern persons protected under the Convention with which
we are dealing.

Taken literally, the phrase “including members of armed forces who
have laid down their arms” may be understood (in the French version)
in one of two ways, depending on whether the words “who have laid
down their arms” are taken to apply to members or armed forces. The
discussions at the Diplomatic Conference brought out clearly that it is
not necessary. for an armed force as a whole to have laid down its arms,
for its members to be entitled to protection under the Article. The
Convention refers to individuals and not to bodies of troops, and a man
who has surrendered individually is entitled to the same humane treat-
ment that he would receive if the whole army to which he belongs had
capitulated. The important thing is that the man in question will be
taking no further part in the fighting. _

What Article 3 guarantees such persons is Aumane treatment.

Lengthy definition of expressions such as “humane treatment” or
“to treat humanely” is unnecessary, as they have entered sufficiently.
into current parlance to be understood. It would therefore be pointless
and even dangerous to try to enumerate things with which a human
being must be provided for his normal maintenance as distinct from
that of an animal, or to lay down in detail the manner in which
one must behave towards him in order to show that one is treating him
“humanely”, that is to say as a fellow human being and not as a beast
or a thing. The details of such treatment may, moreover, vary accord-
ing to circumstances—particularly the climate—and to what is feasible.

On the other hand, there is less difficulty in-enumerating things
which are incompatible with humane treatment. That is the method
followed in the Convention when it proclaims four absolute prohibitions.
The wording adopted could not be more definite: “To this end, the
following acts are and shall remain prohibited at any time and in any
place whatsoever...” No possible loophole is left; there can be no
excuse, no attenuating circumstances. '

11In the English text of the Article, the Conference deliberately adopted the word-
ing “who had laid down their arms” (since. “who” can only relate to persons) after
rejecting a proposal to replace “who” by the word “which”. The latter rendering

would have made the clause apply to “armed forces”. See Final Record of the Diplo-
matic Conference, 1949, Vol. 11-B, on Article 2, fourth paragraph, page 100.



54 ARTICLE 3

Ttems (a) and (c¢) concern acts which world public opinion finds
particularly revolting—acts which were committed frequently during
the Second World War. One may ask if the list is a complete one. At
one stage of the discussions, additions were considered—with particular
reference to the biological “experiments” of evil memory, practised on
inmates of concentration camps. The idea was rightly abandoned,
since biological experiments are among the acts covered by (a). Besides,
it is always dangerous to try to go into too much detail—especially in
this domain. However much care were taken in establishing a list
of all the various forms of infliction, one would never be able to catch
up with the imagination of future torturers who wished to satisfy their
bestial instincts; and the more specific and complete a list tries to be,
the more restrictive it becomes. The form of wording adopted is
flexible and, at the same time, precise. The same is true of item (c).

Items (b) (taking of hostages) and (d) (sentences and executions
without a proper trial) prohibit practices which are fairly general in
wartime. But although they were common practice until quite recently,
they are nevertheless shocking to the civilized mind. The taking of
hostages, like reprisals, to which it is often the prelude, is contrary to
the modern idea of justice in that it is based on the principle of collective
responsibility for crime. Both strike at persons who are innocent of the
crime which it is intended to prevent or punish.

Sentences and executions without previous trial are too open to
error. “Summary justice” may be effective on account of the fear
which it causes—though this has yet to be proved; but it adds too many
further innocent victims to all the other innocent victims of the conflict.
All civilized nations surround the administration of justice with safe-
guards aimed at eliminating the possibility of errors. The Convention
has rightly proclaimed that it is essential to do this even in time of war.
We must be very clear about cne point: it is only “summary” justice
which it is intended to prohibit. No sort of immunity is given to
anyone under this provision. There is nothing in it to prevent a
person presumed to be guilty from being arrested and so placed in
a position where he can do no further harm; and it leaves intact the
right of the State to prosecute, sentence and punish according to the
law. ' ‘

Reprisals, to which we have just referred, do not appear here in the
list of prohibited acts. Does that mean that reprisals, while formally
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prohibited under Article 461, are allowed in the case of non-interna-

tional conflicts, that being the only case dealt with in Article 3? As

we have seen, the acts referred to under items (@) to (d) are prohibited
absolutely and permanently, no exception or excuse being tolerated.

Consequently, any reprisal which entails one of these acts is prohibited,

and so, speaking generally, is any reprisal incompatible with the “humane

treatment” demanded unconditionally in the first clause of sub-para-

* graph (1). ‘ )

' Any person to whom sub-paragraph (1) applies is entitied to humane
treatment, without distinction of any sort. Article 6 of the 1864 Con-
vention reads as follows: “The wounded and sick shall be collected
and cared for, whatever the nation to which they belong” whereas the
Conventions of 1906 and 1929 use the expression “without distinction of
nationality”.? What the authors of those Conventions had in mind
was the traditional type of warfare between two States or groups of
States, in which the opposing sides are of different nationalities. The
above two phrases indicated clearly enough at that time that when
faced with suffering no distinction should be drawn between brothers-
in-arms, the enemy and allies. But the memory of acts perpetrated
during the last World War and of the racial and ideological wars which
raged in conjunction with wars between Powers, prompted the authors
of the 1949 Conventions to include an expanded version of the above
formula in Article 12, which corresponds to Article 1 of the 1906 and .
1929 Conventions.? It was even more necessary to do so in Article 3,
in view of the fact that the latter dealt exclusively with conflicts which
were not international, i.e. where factors other than nationality—such
factors as religion, political ideology, race, etc.—divided the belligerent
parties. The formula used (“without any adverse distinction founded

“on...”) is cumbersome. But in view of past atrocities the authors felt
it desirable to enter into detail in order to leave no possible loophole.
Hence the enumeration, ending, to make sure that nothing was
overlooked, with the words “or any other similar criteria”.

It will be noted that the criterion of nationality, which reappears in
Article 12 below and was the only criterion to be considered in previous
Conventions, has disappeared. As we have just pointed out, it is of

1 See below, page 341.
2 Geneva Conventions of 1906 and 1929, Article 1.
3 See below, on Article 12, page 133.
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less importance in this Article which is only concerned with non-inter-
national conflicts. Aliens may, however, be implicated in a civil war.
And it is that very idea which has led, not to the inclusion of nationality
among the criteria mentioned in the Article, but to its exclusion. The
Working Party which prepared the draft of the final text considered that
in cases where aliens took part in an insurrection, the Government
should be free to regard them either as more guilty or as less guilty than
nationals 1. This view was a perfectly reasonable one, but it would not
appear to have any bearing on the point at issue. As we have pointed
out on numerous occasions, Article 3 is strictly humanitarian in character.
It does not limit in any way a State’s essential right to suppress an
insurrection, nor its powers of trial and sentence, nor, again, its right
to appraise aggravating or attenuating circumstances. It is not a
question here of legal treatment, but of huwmane treatment, of ensuring
that every man taking no part in hostilities, or placed hors de combat,
receives the minimum standard of treatment which the law of the country
itself accords to the worst of criminals, even those awaiting execution,
when it clothes and feeds them in its prisons and gives them medical
treatment when they are sick.

To treat aliens in a civil war in a manner incompatible with humani-
tarian requirements, or to believe that one was justified in letting them
die of hunger or in torturing them, on the grounds that the criterion of
nationality had been omitted, would be the very negation of the spirit
of the Geneva Conventions. It is certainly not what the Diplomatic
Conference intended. In judicial matters, nationality may, perhaps,
be regarded as an aggravating or attenuating circumstance, -but it
cannot be regarded as affecting in any way the “humane treatment”
referred to in the Article. It will therefore be classed among the “other
similar criteria”.

B. Sub-paragraph (2) : Care of the wounded and sick. — Article 3
here reaffirms, in generalized form, the fundamental principle underlying
the original Geneva Convention of 1864. The clause, which is num-
bered separately, does not form part of the preceding provision, although
it completes it; it is concise and particularly forceful. It expresses a
categorical imperative which cannot be restricted and needs no explana-
tion. There is every reason to be satisfied with it.

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, page 94.
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But why does Article 3 not add that the wounded and sick are to be
“respected and protected”, using an expression which has been accepted
since the 1929 Convention and which appears again in Article 121 of
the present Convention?

The answer is that if Article 3 was to be adopted at all, it had to be
short—no more than a statement of principle, together with a few
rules regarded as a minimum acceptable to all, even when dealing with
rebels. What had to be carefully avoided—and this was the main
difficulty throughout the discussions at the Diplomatic Conference—
was anything which might appear, even in the slightest degree, either
to limit the right of the State to put down a rebellion, or to encourage
discontented elements, or even common bandits, to rise in revolt against
the State in the fallacious belief that the Conventions would “protect”
them, or in other words, save them from being duly punished for their
misdoings. It was therefore necessary to avoid using an expression
about whose meaning there might be some doubt, particularly as it
was not in any way essential. A formal order allows of no freedom
which conflicts with it. When a superior orders a subordinate to go to
the right, he automatically deprives him of the option of going to the
left, without having to say so. In the same way, since the obligation
to collect and care for the wounded and sick is absolute and uncondi-
tional, any act incompatible with the duty imposed by that obligation
is prohibited. Moreover, the obligation in question is reinforced by
the general obligation under sub-paragraph (1) (humane treatment)
and by the prohibitions which result from it. In actual fact, therefore,
the Article certainly provides the wounded and sick with “respect and
protection” within the meaning of Article 12.

v

PARAGRAPH 2 — RIGHT OF HUMANITARIAN INITIATIVE

It is obvious that any organization can “offer its services” to the
Parties to the conflict at any time, just as any individual can. To offer
one’s services costs nothing and, which is more important, in no way
binds the recipient of the offer, since the offer need not be accepted.
The International Committee of the Red Cross, for its part, has not
failed to offer its services for humanitarian purposes during various
civil wars, whenever it considered that this was in the interests of

1 See below, on Article 12, page 134,
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those suffering as a result of hostilities, just as it has offered them
when any international conflict has broken out. This paragraph may
therefore appear at first sight to be merely decorative and without any
real significance. Nevertheless, it is of great moral and practical value.
Although it is extremely simple, it is adequate, and the International
Committee itself asks for nothing more. It is a reduction, to the scale
of the “Convention in miniature” represented by Article 3, of the pro-
vision contained in Article 9 below, which applies to international
conflicts, when the whole Convention is applicable.

Although the International Committee of the Red Cross has been
able to do a considerable amount of humanitarian work in certain civil
wars, in others the doors have been churlishly closed against it, the mere
offer of charitable services being regarded as an unfriendly act—an
inadmissible attempt to interfere in the internal affairs of the State.
The adoption of Article 3 has placed matters on a different footing, an
impartial humanitarian organization now being legally entitled to offer
its services. The Parties to the conflict can, of course, decline the offer
if they can do without it. But they can no longer look upon it as an
unfriendly act, nor resent the fact that the organization making the offer
has tried to come to the aid of the victims of the conflict.

It is obvious that outside help can only, and must only, be supple-
mental. It is for the Parties to the conflict to apply Article 3 and ensure
" the observance of all its provisions. It is also obvious that it is, in the
first place, for the National Red Cross Society of each country, in its
capacity as an auxiliary orgaﬁization, to help in this, and, by its words
and actions, win recognition for the requirements of humanity through-
out the national territory. But the national authorities and National
Red Cross Society of a country may not always be able to cope with
requirements; nor may the National Red Cross always be in a position
to act everywhere with the necessary efficiency. Additional help will
then be necessary. The Party to the conflict which in such cases refuses
offers of charitable service from outside its frontiers will incur a heavy
moral responsibility.

For offers of service to be legitimate, and acceptable, they must come
from an organization which is both humanitarian and impartial. And
the services offered and rendered must also be humane and impartial.
The International Committee of the Red Cross is mentioned here for
two reasons—firstly on its own account, as an organization called, by
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its statutes and traditions, to intervene in cases of conflict, and, secondly,
as an example of what is meant by a humanitarian and impartial organiza-
tion. The reader should refer, for further remarks on the subject, to the
commentary on Article 9 below.!

PARAGRAPH .3 — SPECIAL AGREEMENTS

If the Convention was te include provisions applicable to all non-
international conflicts, it was necessary, as we have seen, to give up any
idea of insisting on the application to such conflicts of the Convention
in its entirety.

Legally, therefore, the Parties to the conflict are only bound to
observe Article 3 and may ignore all the other Articles. It is obvious,
however, that each one of them is completely free—and should be
encouraged—to declare its intention of applying all or part of the
remaining provisions. Another possibility is that an internal conflict
may, as it continues, turn into a real war. The situation of thousands
of sufferers is then such that it is’no longer enough for Article 3 to be
respected. It becomes desirable to settle in detail the treatment they
are to receive, the relief which is to be brought to them, and other matters
as well. A time may come when it is as much in the interest of the Par-
ties to the conflict as of the victims that this should be done. And
surely the most practical way of doing it is not to negotiate special agree- .
ments in great detail, but simply to refer to the Convention as it stands,
or at all events to certain of its provisions.

The provision does not merely offer a convenient possibility, but
makes an urgent request, points out a duty: “The Parties to the conflict
should further endeavour...” Although the only provisions which
the individual Parties are bound to apply unilaterally are those contained
in Article 3, they are nevertheless under an obligation to try to bring
about a fuller application of the Convention by means of a bilateral
agreement.

Is there no danger of the paragraph becoming inoperative as a result
of the fear of increasing the power of the rebel party—a fear which was
so often expressed during the discussions? Will a de jure Government

1 See below, pages 107 ff.
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not be afraid that the conclusion of such agreements may increase the
authority of those who have risen in revolt against it, by constituting
an implicit recognition of the legal existence and belligerent status of
the party concerned? It should be remembered  that although the
de jure Government must endeavour to conclude such agreements, it
remains free in regard to its final decision. It is also free to make the
express stipulation that its adherence to the agreement in no way con-
stitutes recognition of the legality of the opposing party. Besides, in
practice the conclusion of the agreements provided for in paragraph 3
will be controlled by circumstances. They will generally only be
concluded because of an existing situation which neither of the parties
can deny, no matter what the legal aspect of the situation may in their
opinion be.

Lastly, it must not be forgotten that this provision, like all those
which precede it, is governed by the last clause of the Article, to which
We Nnow come.

"~ PARAGRAPH 4 — 1.ACK OF EFFECT ON THE LEGAL STATUS OF THE PARTIES
TO THE CONFLICT

This clause is essential. Without it neither Article 3, nor any other
Article in its place, would ever have been adopted. It meets the fear
—always the same one—that the application of the Convention, even
to a very limited extent, in cases of civil war may interfere with the
de jure Government’s lawful suppression of the revolt, or that it may
confer belligerent status, and consequently increased authority, upon
the adverse Party. The provision was first suggested at the Conference
of Government Experts convened by the International Committee of
the Red Cross in 1947 ! and has been reintroduced with very little change

_in ali the succeeding drafts. It makes it absolutely clear that the object
of the Convention is a purely humanitarian one, that it is in no way
concerned with the internal affairs of States, and that it merely ensures
respect for the few essential rules of humanity which all civilized
nations consider as valid everywhere and under all circumstances and
as being above and outside war itself.

1See Report on the Work of the Conference of Government Experts for the Study
of the Conventions for the Protection of War Victims (Geneva, Apr11 14-26, 1947),
Geneva, 1947, page 9.
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Consequently, the fact of applying Article 3 does not in itself consti-
tute any recognition by the de jure Government that the adverse Party
has authority of any kind; it does not limit in any way the Government’s
right to suppress a rebellion using all the means—including arms—
provided for under its own laws; it does not in any way affect its right
" to prosecute, try and sentence its adversaries for their crimes, according
to its own laws.

In the same way, the fact of the adverse Party applying the Article
does not give it any right to special protection or any immunity, what-
ever it may be and whatever title it may give itself or claim.

Article 3 resembles the rest of the Convention in that it is only
concerned with the individual and the physical treatment to which he
is entitled as a human being without regard to his other qualities. It
does not affect the legal or political treatment which hé may receive as
a result of his behaviour.

ARTICLE 4 — APPLICATION OF THE CONVENTION
BY NEUTRAL POWERS '

Neutral Powers shall apply by analogy the provisions of the present
Convention to the wounded and sick, and to members of the medical per-
sonnel and to chaplains of the armed forces of the Parties to the conflict,
received or interned in their territory, as well as to dead persons found.

Although this Article is new in the Geneva Convention, it is not new
in international law. Article 15 of the Fifth Hague Convention of 1907
respecting the rights and duties of neutral Powers and persons in case
of war on land stated: “The Geneva Convention applies to sick and
wounded interned in neutral territory.” '

In the Draft Convention which was submitted to the Stockholm
Conference in 1948, the International Committee of the Red Cross
thought well tg introduce the text which, without any notable change,
has become Article 4. The Committee had several reasons for doing
this. ‘ . .

Firstly, it seemed logical to insert into the Geneva Convention itself a
provision which concerned its application.
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Moreover, the Hague text referred to the 1906 Geneva Convention.
As the latter had already been revised in 1929, and was now beihg
recast once again, the reference should obviously be to the most recent
version. A general reference covering the whole Convention eliminated
the need for special references in certain Articles.

Lastly, if there was a need to confirm a humane principle already
admitted in international law and respected by neutrals during two
world wars, its completion was no less needed. There was an obvious
gap in Article 15 of the Fifth Hague Convention: it mentions only the
wounded and sick and ignores medical and religious personnel and the
dead. Even though it may be admitted that by implication the 1907
provision covers all of them, it was preferable to say so clearly.

A similar provision to the one we are examining was introduced into
the 1949 Prisoners of War Convention (Article 4 B (2)). It stipulates,
with certain reservations, that personnel belonging to the armed forces
of a belligerent who are interned by a neutral Power shall be given the
benefit of the treatment which the Third Convention lays down for
prisoners of war.

Further, a clause in the Convention which we are studying allows
medical aircraft of Parties to the conflict to fly over the territory of
neutral Powers and deals with the treatment of wounded persons who,
under these conditions, arrive on neutral soil.? '

* * *

Let us now examine the contents of Article 4 in greater detail.

The wounded and sick referred to are those mentioned in Article 13:
they must belong to the armed forces of a belligerent or to categories of
persons considered as being on the same footing as members of such
armed forces.

The medical and religious personnel referred to are those dealt with
in Chapter IV of the Convention; they comprise not only the medical
personnel proper but also, for example, the administrative personnel
of medical units. The phrase “received or interned” in the territory
of neutrals was deliberately selected in order to cover all cases which
might arise through the application of the Fifth Hague Convention of
1907. The latter Convention provides for the internment of troops

1 See below, page 294.
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who seek refuge in a neutral country (Article 11) and of the wounded
who are brought into its territory (Article 14, paragraph 2). It does not,
however, require the internment of escaped prisoners or of prisoners
prought by troops taking refuge in such territory (Article 13). In
certain cases the neutral Power may authorize the passage of the wounded
over its territory (Article 14, paragraph 1).}

Medical personnel need not necessarily be interned. According
to the spirit of the Geneva Convention, they may be called upon for
medical duty and allowed more or less complete freedom to enable them
to perform it. If their presence is not or is no longer necessary to the

wounded, they shall be returned to the belligerent on whom they depend.

The present Article introduces the principle of the application “by
analogy” of the Geneva Convention by neutral Powers. The Conven-
tion, having been drawn up with a view to determining the treatment of
enemies, contains a number of provisions which could only apply to
belligerents—as, for example, Article 14 dealing with capture, Articles 33,
paragraph 2, and 35, paragraph 2, dealing with the seizure of property,
and Article 8 dealing with the appointment of a Protecting Power. 2

Some delegations at the 1949  Conference would have preferred an
enumeration of the Articles which do not apply to neutral States, as
was done in Article 4 B (2) of the 1949 Prisoners of War Convention.
An enumeration is justified in the Third Convention, whose object is
to lay down regulations for the treatment of men who are interned;
in the First Convention it would necessarily have been  somewhat rigid
and arbitrary, some of the Articles being partially applicable. The
application of the Convention by neutral Powers is primarily a question
of common sense, guided by a humane spirit. The interests of the
wounded themselves will provide a touchstone in cases of doubt. The
very fact of having employed an enumeration in the Third Convention
made it unnecessary to do so in the First, as the wounded interned in
neutral countries can claim the benefit of most of the provisions of the
Third Convention. .

The arrangement adopted has much in common with that which
prevailed during the Second World War in regard to civilians of enemy

1 See also Article 37 of the First Geneva Convention, below, page 294.

2 Nevertheless, in cases where diplomatic relations between a belligerent State
and a neutral State have been broken off, a third Power may act in a capacity
similar to that of a Protecting Power. .



64 ARTICLE 5

nationality in belligerent territory. On the proposal of the International
Committee of the Red Cross, such persons were in most countries given
the benefit of the 1929 Prisoner of War Convention, applied “by
analogy”.

Article 4 of the 1949 Prisoner of War Convention leaves the door
open for “any more favourable treatment which these Powers (neutrals)
may choose to give” to internees. This reservation is so obvious that
it may be considered as being implicit in Article 4 of the First Conven-
tion. In general, the Conventions represent minimum safeguards to
be accorded to war victims, and the Powers are invited to act more
generously.

b

ARTICLE 5 — DURATION OF APPLICATION OF THE
’ CONVENTION

For the protected persons who have fallen into the hands of the enemy,
the present Convention shall apply until their final repatriation.

This Article originated in two provisions introduced in 1949: Arti-
cle 5 of the Third and Article 6 of the Fourth Convention. Their
object is to determine from what moment, and until when, the Conven-
tions in question are applicable.

Grave disputes on the subject during the Second World War made
the stipulation necessary in the Prisoners of War and Civilian Conven-
tions. Certain belligerents, denying sovereignty, or even any legal
existence, to the defeated enemy, claimed the right to deal as they wished
with prisoners from the defeated country and to deprive them of their
treaty safeguards.

For the sake of uniformity and with the idea of having each Conven-
tion complete in itself so far as possible, the International Committee
of the Red Cross proposed to the Diplomatic Conference of 1949 that
the First Convention should have a similar stipulation, in simplified form.

There was no need for a clause saying from what moment the Con-
vention would apply. The persons it protects already enjoy its pro-
tection while they are with their own armed forces: combatants, as soon
as they are wounded or sick, and medical personnel, as soon as they
- comply with the prescribed conditions.
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It was therefore sufficient to decide when it would cease to apply,
and even this was only necessary in respect of those who fell into enemy
hands.l It was not the close of hostilities that was taken as the decisive
date, but the final repatriation of the protected persons. It is indeed
quite possible that some wounded and medical personnel will be retained
by their captors after military operations have ended.2 The word “final”
excludes the subterfuge of releasing the wounded as prisoners of war
and replacing them in captivity under some other name.

It is clear, however, that the Convention will cease to apply to the
wounded and sick from the moment they are cured. This does not
result from the actual Article under review, but from the general structure
of the Convention. While in enemy hands, the wounded and sick—
who are also prisoners of war—enjoy protection under both the First
and the Third Conventions. Once they have regained their health,
only the Third Convention, relative to the treatment of prisoners of
war, applies.®

ARTICLE 6 — SPECIAL AGREEMENTS ¢

In addition to the agreements expressly provided for in Articles 10, 15,
23, 28, 31, 36, 37 and 52, the High Contracting Parties may conclude
other special agreements for all matters concerning which they may deem
it suitable to make separate provision. No special agreement shall
adversely affect the situation of the wounded and sick, of members of the
medical personnel or of chaplains, as defined by the present Convention,
nor restrict the rights which it confers upon them.

Wounded and sick, as well as medical personnel and chaplains, shall
continue to have the benefit of such agreements as long as the Convention
is applicable to them, except where express provisions to the contrary
are contained in the aforesaid or in subsequent agreements, or where more
Sfavourable measures have been taken with regard to them by one or other
of the Parties to the conflict. ‘

! The provisions which are bound up with the actual existence of hostilities (pro-
tection of the wounded in their own armed forces or on the battlefield, protection .of
medical establishments against bombardment, etc.) will, by reason of that very
fact, have no further application once hostilities have ended.

2 Article 118 of the Third Convention provides that “prisoners of war shall be
released and repatriated without delay after the cessation of active hostilities”.

3 See below, page 147.

¢ Article common to all four Conventions. Cf. Second Convention, Article 6;
Third Convention, Article 6; Fourth Convention, Article 7.
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GENERAL

War is accompanied by the severance of diplomatic relations between
the belligerents. On the other hand, it does not entail the cessation
between them of all legal relationships. According to a pertinent
remark by a delegate to the Diplomatic Conference of 1949, “The legal
phenomenon persists throughout war and despite war, testifying thereby
to the perennial nature of international law”.

Aniong agreements concluded between belligerents, the best known
are those which put an end to hostilities .! But they are not the only
ones. The agreements concluded by belligerents in the actual course
of hostilities are perhaps as numerous and are equally deserving of
attention.

These latter agreements generally deal with the treatment to be
~accorded to nationals of either Party detained by the adversary. Itis
therefore natural that the Geneva Conventions, the primary object of
which is to improve that treatment, should devote considerable space
to these legal instruments. ,

The Geneva Convention of 1864 (Article 6) already adumbrated the
possibility of agreements being concluded between the Parties with a
view to the mutual return of wounded. The Convention of 1906
(Article 2) expressly provided for possible agreements designed to
establish the conditions of internment of wounded and sick combatants
captured by the enemy. And we are not considering here the stipu-
lations binding the Parties to send each other certain commu-
nications, which might also be considered as implying a kind of legal
bond. "

During the last two years of the 1914-1918 war, detailed agreements
relating to the treatment of prisoners of war and wounded combatants
were concluded between Germany, on the one hand, and France and
Great Britain, on the other.?2 It is understandable that, influenced by
that example, the authors of the two Geneva Conventions of 1929

1See R. Monaco, Les Conventions entre belligérants in Recueil des cours de
I’ Académie de droit international de La Haye, 1949-II (Vol. 75), page 277.

2 Convention between Germany and Great Britain concerning prisoners of war
and civilians, concluded at The Hague on 2 July 1917; Conventions between Germany
and France concerning prisoners of war, concluded at Berne on 15 March 1918 and
26 April 1918.
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should more than once have left it to the Parties at war themselves to
come to an agreement supplementing certain provisions of the Conven-
tions. The Convention relating to the wounded and sick contained
vyarious references of this kind in Articles 2, 3, 12 and 13. The Prisoners
of War Convention went even further. The authors of that Convention
had realized that, detailed though it was, it would have to be adapted
to the peculiar circumstances of wartime, and deal at greater length
with various points which could not as yet be foreseen. They were
therefore wise enough, after having provided for special agreements
in certain specific cases, to indicate to the Contracting States that, in
order to amplify and complete the rules established by the Convention,
general and collective regulations were not necessary, and they were free
to settle these questions separately by special agreements. Thus Article 83
stipulated that “The High Contracting Parties reserve to themselves the
right to conclude special conventions on all questions relating to prisoners
of war concerning which they may consider it desirable to make special
provision.”

During the discussions which took place in connection with the
revision of the Conventions of 1929, it seemed appropriate to formulate
in the four Geneva Conventions the general principle contained in
Article 83 above, but with an amended wording taking into account
various necessities which will be considered further on. This proposal
met with the practically unanimous approval of the Diplomatic Con-
ference of 1949 .1

PARAGRAPH 1 — NATURE, FORM AND LIMITATION OF THE SPECIAL
AGREEMENTS

1. First sentence — Nature and form of the special agreements

A preliminary indication of the nature of the special agreements is
supplied by the. enumeration contained in Article 6. Care has been
taken—and this is a considerable improvement on the 1929 text—to

1 The British Delegation, however, considered that it would be dangerous to em-
body this general rule in the first two Conventions. They were afraid that if this were
done the belligerents might be able to alter by agreement essential stipulations, such
as the clauses referring to the emblem. The new wording used avoids this danger, as
will be seen further on. See Final' Record of the Diplomatic Conference of Geneva,
1949, Vol. 11-B, page 16.
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recall the various provisions of the Convention, which already expressly
mention the possibility of agreements being concluded between the
Parties concerned. These provisions refer to the following points:

(a) designation of an impartial organization as a substitute for
the Protecting Power (Article 10, paragraph 1);

(b) removal, exchange and transport of the wounded left on the
battlefield (Article 15, paragraph 2);

(¢) evacuation of the wounded and sick from a besieged area,
and passage of medical personnel and equipment on their
way to that area (Article 15, paragraph 3);

(d) establishment and recognition of hospital zones and local-
ities (Article 23, paragraphs 2 and 3);

(e) relief of retained medical personnel (Article 28, paragraph 3);

(f) determination of percentage of medical and religious
personnel to be retained (Article 31, paragraph 2);

(g) protection of medical aircraft (Article 36, paragraphs 1
and 3);

(h) protection of medical aircraft flying over the territory of
neutral Powers (Article 37, paragraph 1);

(i) determination of the manner of carrying out an enquiry
requested by one of the Parties concerning any alleged viola- -
tion of the Convention (Article 52).1

This enumeration alone shows at once that the term “agreement”
embraces a very wide variety of acts. In some cases, it refers to purely
local and provisional agreements (evacuation of the wounded), in others
to what amounts to veritable regulations (medical personnel), in others -
again to diplomatic agreements (substitute for the Protecting Power,
enquiry}.

The notion of special agreements ought, in the same way, to be -
interpreted in a very broad sense, and to be without any limitation as to
form and time of conclusion. It is only the ground covered, extensive
though it may be, which is subject to limitations, formulated in the
interest of the protected persons, as will be seen when the second sen-
tence of paragraph 1 comes up for consideration.

1In addition, Article 32, paragraph 2, contains the words “ unless otherwise
agreed . :
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A. Form of the agreements. — To be considered as a “special
agreement” in the sense of Article 6, it is not necessary for an agreement
petween two belligerents to concern exclusively the subjects dealt with
by the First Convention. The expression of agreement relating to these
subjects may be included in an agreement of much wider scope. If,
for instance, an armistice agreement contains, in addition to its military
or territorial clauses, one or more provisions dealing with the situation
of retained medical personnel or equipment, such provisions are subject
. to the stipulations contained in Article 6 and, in particular, to the limi-

tations specified in the second sentence.

Nor would it be correct to consider that, to be valid, special agree-
ments must conform to the conditions and forms of procedure, e.g. in
regard to signature and ratification, which are normal in the case of
international treaties. Special agreements clearly fall into the category
of what are known as “Conventions in simplified form”.! During a
- war it is sometimes necessary to adopt measures to take effect immediate-
ly without there being the material possibility of complying with the
formalities required in normal times; but, provided the contracting
military bodies do not exceed their compétence, the agreement concluded
will be valid. This would be the case, for instance, with the local and tem-
porary arrangements which are made to ensure the safety of the wounded.

Where there is no urgency, the absence of formalities is nevertheless
justifiable by the fact that the special arrangements provided for under
Article 6 are always in the last resort, as will be seen later on, in execution
of the Convention. The Convention has received the general approval
of the supreme authority of the nation, and special agreements, being
measures in execution of the Convention, can be validly concluded by
the executive bodies on their own authority.

This lack of formalism is also manifest in another connection. Mutual
and concordant declarations of intent may be made orally without
other formality—a condition which international law considers adequate
for all treaties. Very often they may be exchanged, not directly between
the parties concerned, but through a third party 2. In the absence of

1 See R. Monaco, Les Conventions entre belligérants in Recueil des cours de
I’ Académie de droit international de La Haye, 1949-11 (Vol. 75), page 294.

% A clear example of this is the instance of the special agreements between Italy and
the United Kingdom, the only ones relating to the war of 1939-1945 which to our know-
ledge have been published. They appeared in Italy under the title: Testo delle Note Ver-
bali che integrano e modificano la Convenzione di Ginevra del1929...,Rome, 1941 and 1942,
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diplomatic relations, the organizations called upon to supervise the
application of the Convention, such as the Protecting Power or its
substitute, or the International Committee of the Red Cross, will fre-
quently play the part of third party, and may even contribute actively
to the conclusion of such agreements, as was shown by experience in the

Second World War.

B. Time of conclusion. — The special agreements enumerated in
the Convention, and the function which they are called upon to fulfil,
show that Article 6 applies mainly to agreements concluded in the course
of hostilities. It may, however, be deduced from various indications that
Article 6 also extends to agreements concluded by the Parties after the
close of hostilities or even independently of the war.

For example, an agreement under Article 10 relating to a substitute
" for the Protecting Power may be concluded in peacetime. Moreover,
the words “The Parties to the conflict may conclude”, which were
contained in the draft Article 6, have been replaced by “The High
Contracting Parties may conclude”.! Consideration has "thus been
given to the position of neutral States. They too may be called upon
to conclude special agreements with the belligerents (in the cases pro-
vided for under Articles 32 and 37, for instance). By this latter
amendment, the Diplomatic Conference recognized also that special
agreements were not necessarily limited to the period of hostilities,
although it rejected an Italian proposal to add the words “during or
after hostilities”. 2 It thus left the way open to the conclusion in
peacetime of all sorts of special agreements under which the standard
of treatment of protected persons would exceed the minimum provided

for in the Convention.
In conclusion it may be said that the provisions of Article 6, and in

L See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 11-B, page
76. It is obvious that that expression does not exclude the application of Article
6 to Parties to the conflict who are not ¢ Contracting Parties **, but who have agreed to
be bound by the Convention. The fact that they have so agreed places them on the
same footing as Contracting Parties.

2 By this addition Italy wished to subject to the stipulations of Article 6 the clauses
of the peace treaties relating to matters dealt with in the Geneva Convention. In
her opinion a victor should be prevented from imposing on its adversary, in the peace
treaty, conditions which would flout the rules contained in the Geneva Conventions.
The Italian proposal, as worded above, was rejected, but was considered again under
another form, and this time adopted as part of Article 51. See below, on Article 51,

page 373.
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particular the guarantees for the individual contained in the second
sentence, apply to any special agreement concluded between the Con-
tracting Parties, whether in war or in peace, on subjects concerning the
Convention.

2. Second sentence — Prohibited special agreements

This sentence, which did not appear in Article 83 of the 1929 Con-
vention, is of paramount importance. It affects the underlying character
of the Convention, and at the same time the position vis-d-vis it of the
Contracting States, on the one hand, and of the individuals which it
protects, on the other. We shall be mainly concerned here with the
position of the States, that of individuals being examined in connection
with Article 7. '

A. The problem of “derogatory agreements”. — May the High
Contracting Parties by special agreements modify as they see fit the
stipulations of the Convention? Is their contractual liberty complete
with regard to the subject of such agreements? Such was the problem
which faced the authors of the revision of the 1929 text.

During the Second World War there were belligerent Governments—
some of them undoubtedly trammelled in their freedom of action by
reason of the occupation of their territory—which concluded agreements
depriving prisoners of war of their protection under the Convention
under various headings, such as supervision by the Protecting Power !,
prohibition of labour connected with military operations, or safeguards
in regard to penal and disciplinary sanctions. > These measures, which
were put to those concerned as a benefit, resulted for most of them in
what were sometimes very serious disadvantages.

Article 83 of 1929 3, interpreted literally, certainly appeared to leave
the belligerents entire contractual freedom, and therefore to authorize
the conclusion of agreements which would modify the status of the

1 Agreements depriving protected persons of the services of a Protecting Power are
now expressly prohibited by Article 10, paragraph 5, a provision which is common
to all four Conventions of 1949. See below, on Article 10, page 124.

2See R.J. WILBELM, Le caractére des droits accordés & individu dans les Con-
ventions de Genéve, in the Revue internationale de la Croix-Rouge, August 1950, pages
575 and 576.

3 See the tenor of the Article in question, above, page 67.
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persons protected. But examination of the text in the spirit and frame-
work of the Conventions of 1929 at once invalidated the above theory
and supplied a clear answer to the problem.

The authors of the above Conventions, as well as those of the Conven-
tions of 1906 and 1949, always had as their objective the establishment
of rules of universal bearing and the embodiment in legal form of a
standard system—e.g. for wounded and sick combatants—which would
correspond to the practice of States and to the demands of the conscience
of civilized peoples. How then could it be alleged that at the very
moment when the authors of these instruments were endeavouring to
set up universal rules which would be applicable in all circumstances,
their intention was to give the Contracting Parties the option of modifying
those rules by mutual agreement? No! Article 83 was merely intended
to enable the Parties to supplement those rules and, in the interests
always of the individuals protected, to adapt their methods of application
to unforeseen circumstances.

Other indications in the texts of 1929 confirm this interpretation
—for example, the placing of Article 83 in the Chapter “Execution of
the Convention”, the expression, in the same Article, “fo emjoy the
benefits of these agreements”, and lastly Article 2 of the Convention
on the wounded and sick which, while leaving the belligerents free to

‘make arrangements for wounded and sick prisoners, was careful to add:
“beyond the limits of the existing obligations”. _

When the time came for revision, the International Committee of
the Red Cross recommended that Article 83 should be clearly defined
in the sense indicated above. Their proposal to complete it by a provi-
sion to the effect that special agreements should “in no circumstances
reduce the standard of treatment” of protected persons, was approved
by the Conference of Government Experts in 1947.1

Bul ceriain experts were opposed to this soiution. In their view,
such a limitation conflicted with the idea of the sovereignty of States and
might lead to the Conventions being more frequently violated. Moreover,
it would often be very difficult to say at the outset whether or not a special
agreement involved drawbacks for the persons protected. These argu-

1See Report on the work of the Conference of Government Experts for the Study
of the Conventions for the Protection of War Victims (Geneva, April 14- 26 1947),
Geneva, 1947, page 259.
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ments were repeated at the Diplomatic Conference of 1949.1 But the
Conference by a large majority declared itself categorically in favour of
maintaining the “saving clause” (clause de sauvegarde) proposed by the
International Committee of the Red Cross—such was the term used to
describe the second sentence of paragraph 1—and by so doing empha-
sized the inviolable character of the rules of protection which it had
established. 2

B. Scope of the “saving clause”. — The final wording of the “saving
clause” goes further than the first proposal by the International Committee,
in particular owing to the addition of the words “nor restrict the rights
which it (the Convention) confers upon them”. It is these words, in fact,
which most accurately interpret the underlying intention of Article 6.

It is not always possible to determine immediately whether or not a
special agreement “adversely affects the situation of protected persons”.
What happens when the situation is improved in certain respects and
adversely affected in others? Certain of the agreements to which
reference was made above could have appeared at first to be advanta-
geous; the drawbacks did not become apparent until later. The condi-
tion relating to “adverse effects on the situation™ is not, therefore, in
itself a sufficient safeguard. Accordingly, in the text proposed to the
XVIIth International Red Cross Conference in 1948 we see a second
condition appearing—namely the prohibition of any restriction of
the rights which the Convention confers upon persons protected by it.

What interpretation should be placed upon the phrase “rights
conferred by the Convention”—considered, not from the standpoint
of the individual protected (that will be examined under Article 7),
but in relation to special agreements between belligerents? Should the
words be taken to refer only to the provisions dealing dlrectly with the
wounded and sick and with medical personnel ?

The answer is “No”. At the Diplomatic Conference a proposal
to prohibit only those agreements which restricted fundamental rights
was rejected because “the Conventions lay down a minimum standard
of treatment for protected persons and..... it would be difficult to draw
a distinction between rights which were fundamental and those which

1 See Memorandum by the Government of the United Kingdom (Document No. 6),

Point 9, page 5.
2 See Final Record of the szlomatzc Conference of Geneva, 1949, Vol. 11-B, pages

55, 56, 73 and 74.
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were not”.!  The conclusion of that debate proves that the principle
in question applies not to certain specific rights, but to the whole of the
safeguards which the Convention provides for those it seeks to protect.

These safeguards reside likewise in all the arrangements which are
stipulated in the interest of these persons, such as the distinctive emblem,
protection of members of the population who aid war victims, supervi-
sion by the Protecting Powers, or penalties in cases of violation. In -
short, it may be said that the principle applies to all the rules of the
Convention—except perhaps the purely formal provisions contained in
the last section—since the application of any one of these rules repre-
sents, directly or indirectly, a benefit for the protected persons, and a
guarantee to which they are entitled.

To interpret the “saving clause” in any other way would lead to
inadmissible consequences. For instance, the provisions with regard
to the emblem, which are perhaps even more essential for the protection
of the wounded and sick than some of the rules which refer to them
directly, might be modified by agreement, whereas the said rules could
not be so altered.

In the last analysis, since each rule of the Convention represents
an obligation on the States parties to the Convention, the sense of the
expression “restrict the rights” becomes clear. The States may not by
special agreement restrict, i.e. waive, their obligations under the Conven-
tion. On the other hand, nothing prevents them from undertaking
" further and wider obligations in favour of protected persons (e.g. by
allowing retained personnel to enjoy greater freedom than is prescribed
in the Convention). Obligations under the Geneva Convention must
often be considered as representing a minimum, which the Powers are
invited to exceed. .

It is thus the criterion of “derogation”, rather than that of “adverse
effect”, which provides the best basis for deciding whether a special
agreement is, or is not, in conformity with the Convention. In the
majority of cases deterioration in the situation of the persons protected
will be an immediate or belated consequence of derogation.

When the Governments which met in Geneva in 1949 expressly
prohibited any derogatory agreement, they did so because they were
aware of a great danger—namely, that the product of their labours,

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 11-B, pages
73 and 74.
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which had been patiently drafted in the best possible conditions (viz.
in peacetime) might be at the mercy of modifications dictated by chance
or under the pressure of wartime conditions. They were courageous
enough to recognize this possible eventuality, and to set up safeguards
against it. In that sense Article 6 is a landmark in the process of the
renunciation by States of their sovereign rights in favour of the individ-
ual and of a superior juridical order.

C. Special problems. — (a) If, as a result of a far-reaching change
in conditions, the application of a provision under the Convention
entailed serious disadVantages for the persons protected, would the
“saving clause” debar the Powers concerned from endeavouring to
remedy the situation by an agreement departing from the provision?
- Certain States might be tempted, if the Convention hampered them
on a particular point, to declare that on the point concerned the Conven-
tion adversely affected the persons protected, even though such adverse
effect was not as general, objective and serious as the situation we had
in mind when speziking of disadvantages due to a far-reaching change.
1t would therefore appear that the neutral organizations responsible
for looking after the interests of these persons, are in the best position
to decide whether a provision is fundamentally unsuited to achieve the
protection which it was designed to provide. The organizations in
question, conscious of their responsibility for the maintenance of rules
which have been formally adopted in peacetime, should insist on the
strict observance of this principle.

Nevertheless, if the situation envisaged should, exceptionally, arise,
these organizations might then base their judgment on the principle
(also inherent in the “saving clause”) of the non-aggravation of the
situation of protected persons. That would enable them to tolerate
such measures waiving the defective provision as the States concerned
might take, either separately or after mutual agreement, with a view to
remedying the situation.

(b) Have not the organizations entrusted with the supervision of the
regular application of the Convention also a duty to perform with regard
to the other question which should be dealt with here—the question,
namely, of penalties in cases of special agreements which violate the
“saving clause”?

If two belligerents agree to subject their nationals to treatment
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which is contrary to the Convention, one essential element in the defence
of the rules of the Convention—intervention by the State of Origin of
the persons protected—will be lacking. Moreover, no matter what
part those persons can themselves take in the defence of the “rights”
conferred on them by the Convention—the point will be considered
under Article 7—, they will find difficulty in opposing the conclusion and
consequences of such an agreement.

Other factors will therefore have to come into play to prevent the
conclusion of derogatory agreements—such factors as the pressure of
third Powers or of public opinion, the fear of the Government in power
of being subsequently disavowed or even punished, and court decisions.
If need be, the neutral organizations mentioned above may also forewarn
the Parties concerned which are contemplating the conclusion of derog-
atory agreements, intervene against such as are concluded and refuse
to recognize them when carrying out their activities on behalf of persons
protected by the Convention.

PARAGRAPH 2 — DURATION OF SPECIAL AGREEMENTS

This provision reproduces almost literally, mutatis mutandis, the
second paragraph of Article 83 of the 1929 Convention relative to the
treatment of prisoners of war. It is true that the words “until their
repatriation has been effected” have been replaced by the words “as long
as the Convention is applicable to them”—but this is merely a modifi-
cation of form, since under Article 5 such application is to apply until
the final repatriation of the persons protected.

The clause had been introduced in 1929 at the request of Germany *.
The Armistice of November 1918 had abrogated (Article 10) the agree-
ments concluded between belligerents to supplement the summary
stipulations of the Hague Regulations in regard to prisoners of war;"
and as a result, all prisoners whose repatriation had been delayed lost
the benefits of the progress which these agreements represented in com-
parison with the Hague Regulations. That was the origin of the provi-
sion, its object being to prevent a rescinding clause, such as that men-
tioned above, from being imposed on a defeated Party.

The presence of a provision of this nature was less imperative in the

L see Actes de la Conférence diplomatique de 1929, page 511.
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Convention of 1949 which regulates the situation of protected persons
very fully, stipulates that it shall apply in its entifety until their final
~ repatriation and, as we have seen, prohibits derogatory agreements.

Nevertheless, the reproduction of this provision, which was agreed
to without comment or objection by the Diplomatic Conference, entails
certain consequences. On the one hand, should the standard of treat-
ment accorded to the wounded, the sick or to medical personnel under
the Convention be improved in certain respects as a result of an agree-
ment passed between belligerents, the disappearance of one of the
Contracting Parties cannot be taken as authorizing the other Contracting
Party to waive those agreements, or deprive protected persons of the
benefits they confer.

Again, the paragraph contains a valuable indication of the meaning
of the Convention, in the expression “where more favourable measures
have been taken with regard to” wounded and sick, as well as medical

~personnel and chaplains, “by one or other of the Parties...”. This
expression confirms what was pointed out above. The obligations
incumbent on the belligerents with regard to those persons are considered
" in the majority of cases as a minimum which may always be increased.
Thus, the rules regarding the status of retained medical personnel imply
that the Detaining Power may accord to such personnel treatment more
favourable than that accorded to prisoners of war, quite apart from the
advantages already expressly stipulated under Article 28. Wounded
and sick, who fall into the hands of the enemy and thus become pris-
oners of war, also deserve special advantages, formally authorized
under Article 16 of the Third Convention. Among these may be men-
tioned release on parole, internment in a neutral country, facilities for
correspondence, relief consignments and facilities in matters of food and
clothing.

ARTICLE 7 — NON-RENUNCIATION OF RIGHTS?

Wounded and sick, as well as members of the medical personnel and
chaplains, may in no circumstances remounce in part or in entirety the
rights secured to them by the present Convention, and by the special

agreements referred to in the foregoing Article, if such there be.

1 Article common to all four Conventions. Cf. Second Convention, Article 7; Third
Convention, Article 7; Fourth Convention, Article 8.
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This Article, although entirely new, is closely linked with the preceding
Article, and has the same object—narnely, to ensure that protected
persons in all cases without exception enjoy the protection of the Con-
vention until they are repatriated. It crowns the edifice which gives this
protection its inviolable character—an edifice already made up of Article 1
(application in all circumstances), Article 5 on the duration of applica-
tion, and Article 6 prohibiting derogatory agreements.

1. Renunciation of protection under the Convenfion

The successive Conferences which prepared the revision of the
Convention of 1929 had to consider the difficult situation sometimes
encountered by nationals of States which- as a result of war undergo
profound modifications in their legal or political structure (occupation,
capitulation, change of government, civil war).® We quoted earlier the
example of an occupied country concluding with its enemy an agreement
which might adversely affect its nationals in the enemy’s hands. Article 6
should now obviate that danger.

But certain derogatory agreements may, as the last World War
showed, appear on the surface to be “licit”. There is the example of an
authorization by their home Government to prisoners of war to choose
at their discretion a status differing from that laid down in the Conven-
tion; this would appear to make those concerned responsible for deciding
their own status.

This situation may be compared with the case of persons who are
nationals of a State which, as a result of a war, has legally ceased to
exist, either temporarily or finally. In such a case the Detaining Power,
having no partner with whom to agree to modifications in the status laid -
down in the Convention, might be even more strongly tempted to
justify such changes by basing them on the will of the persons concerned.

When a State offers to persons detained by it the choice of another
status, such a step is usually dictated by its own interest. Experience
has proved that such persons may be subjected to pressure in order to
influence their choice. The pressure may vary in its intensity and be
either more or less apparent; but it nevertheless constitutes a violation

1 See, in particular, Report on the Work of the Preliminary Conference of National
Red Cross Societies for the Study of the Conventions and of various Problems relative to
the Red Cross (Geneva, July 26 - August 3, 1946), Geneva, 1947, page 70.
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of their moral and sometimes even of their physical integrity. The
inevitable result of such practices is to expose the protected persons to a
two-fold series of what may on occasion be very serious drawbacks,

- first from the fact that they are under pressure, and secondly, as already

indicated, from their partial or total renunciation of the protection
accorded to them by the Convention.

To meet those dangers, the International Committee of the Red
Cross, interpreting the general desire, proposed in its draft Conventions
that it should be stipulated that “wounded and sick, as well as members
of the medical personnel and chaplains, may in no circumstances be
induced by constraint or by any other means of coercion, to renounce in
part or in entirety the rights secured to them by the present Convention”.

In their proposal, the International Committee emphasized what
appeared to them to be the greatest risk—namely, the pressure exerted
to obtain renunciation. But the text might have been interpreted as

" implying that protected persons might renounce the benefits of the

Convention, provided their choice was made completely freely and
without any pressure. The Diplomatic Conference, like the XVIIth
International Red Cross Conference, wished to avoid that interpreta-
tion and accordingly adopted the more categorical wording of the present
Article 7, thus intimating to States parties to the Convention that they
could not release themselves from their obligations towards protected
persons, even if the latter showed expressly and of their own free will,
“that that was what they desired.

A. Reasons for absolute prohibition. — Such an absolute rule was
not agreed to without resistance. Some quoted the example of combat-
.ants enrolled more or less by force in the armed forces of a State, of
which they refuse in their inner conscience to recognize that they are
subjects. After falling into the hands of the enemy, they have fought
side by side with the latter, taking part in the “liberation” of their
country. Others wondered whether Conventions designed to protect
the individual should be carried to a point where in a sense they deny
him the essential attribute of liberty.

But in the end the Diplomatic Conference unanimously adopted the
present wording—mainly for the reasons given above !, that is to say,

1The Norwegian representative, who 'stated these motives the most forcibly, said

amongst other things : * The question s being examined of prisoners of war or ci-
vilians in the hands of a Power being able, through an agreement concluded with the
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the danger of allowing the persons concerned the choice of renouncing
their rights, and the difficulty, and even impossibility, of proving the
existence of duress or pressure. :

Among the reasons given in favour of the present Artlcle 7, two
points call for notice.

The Conference did not overlook the fact that the absolute character
of the rule drafted might entail for some persons what one delegate
termed “unfortunate” results. It adopted the rule, because it seemed
to safeguard the interests of the majority. If provision were made for
exceptions in the case of certain individuals, would that not at once
open a breach which others, in much greater numbers, would, perhaps,
have cause to regret? Faced with this dilemma, the Conference felt
that an integral application of the Convention would be the lesser evil, ‘
if we may be allowed to use such an expression in describing the effects
of a humanitarian Convention. When considering the disadvantages
which the application of the absolute principle of Article 7 would appear
to entail for certain protected persons, the profound reasons for such a
rule should always be borne in mind.

The second point is this. In adopting the above principle the
Conference accepted the view that in wartime protected persons who
fall into the hands of the enemy are not really in a sufficiently independent
and objective moral position to realize fully the implications of a renun-
ciation of their rights under the Convention. It would be wrong to
speak of “liberty” in this connection.

B. Will of protected persons in the application of the Conventions. —
The Conventions do not, however, entirely ignore the will of protected
persons. The Prisoners of War Convertion, for instance, lays down’
in several places that on certain specific points the treatment accorded

latter, to renounce finally for the whole duration of the war the rights conferred on
them by the Convention. To say that such agreements will not be valid if they are ob-
tained by duress is not sufficient in our view; we all know that it is extremely difficult
to*produce proof of there having been duress or pressure. Generally, the Power which
obtains the renunciation has no difficulty in asserting that it was obtained with
the free consent of those concerned, and the latter, for their part, may be induced to
to declare that this corresponded to their own desire. I consider that the only genuine
means of ensuring the protection we are seeking will be to lay down a general rule that
any renunciation of rights conferred by the Convention shall be deemed completely
devoid of validity

( Se(e1 Final Record of the Diplomatic Conference of Geneva, 1949, Vol.II-B, pages
17 and 18.)
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will depend on the choice of the persons concerned.! But in these
instances the expression of the will of the protected persons contributes
towards the application—a more elastic application—of the Convention;
it never results in the suppression of the Convention, either in its entirety
or in part. ‘

It should further be noted that this prohibition by the authors of
the Conventions of 1949 of any renunciation of rights followed logically
from their desire to establish rules representing the minimum required
by human dignity. Rules of this kind were in the coiioii inieresi, and
could be renounced by the beneficiaries only under pressure of external
circumstances, against which it was the precise purpose of the Conven-
tion to protect them. In this connection the example has been cited
of certain social laws which apply to the persons concerned independ-
ently of their will. > Reference might also be made in municipal
law to the rules for the protection of the person, some of which, consid-
ered as being in the common interest, can in no case be waived by the
individuals concerned. 3 :

Nor does Article 7 express an entirely novel principle as compared
with the former Geneva Conventions. As in the case of the provision
on special agreements, it embodies the reasonable interpretation which
is apparent in those Conventions. States which are parties to them
are required to apply them when certain objective conditions exist;
but there is nothing in the texts which would justify their taking refuge
behind the will of the “protected persons” to withhold application either
in entirety or in part. The authors of those solemn instruments were
prompted by a keen desire to ensure complete protection for war victims;
had they wished to lay down the will of the latter as a condition of
application, they would not have failed to provide safeguards and lay
down forms of procedure permitting that will to be expressed freely,
knowing as they did how great the possibilities of misrepresentation were
in wartime. But this they did not do.

Should it therefore be concluded that such a conception reflects

1 This is the case, for instance, with release on parole (Article 21, paragraph 2), as-
sembly in camps (Article 22), organization of leisure (Article 38) and dangerous la-
bour (Article 52).

% See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 11-B, page 17.

3 Thus Article 27 of the Swiss Civil Code lays down that “None can renounce,
even in part, the exercise or enjoyment of his rights”.
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greater interest in the rights and duties of States than in the situation
of the individual within the legal order set up by the Convention? That
would be a completely erroneous conclusion, as we shall show.

2. Nature of the rights conferred upon protected persons

A. The basic concepts. — In the comments on Article 6 we indi-
cated the meaning to be attached to the expression “rights which the
Convention confers upon protected persons” in relation to the Con-
tracting States. It is now necessary to define its meaning in relation
to the individual, the expression in question recurring in the same form
in Article 7, except for the term “confer” which is here replaced by
“secure”, a still stronger term.

In the development of interpational law the Geneva Convention
occupies a prominent place. For the first time, with the exception of
the provisions of the Congress of Vienna dealing with the slave-trade,
which were themselves still strongly coloured by political aspirations,
a set of international regulations was devoted, no longer to State interests,
but solely to the protection of the individual.! The initiators of the
1864 and following Conventions wished to safeguard the dignity of the
human person, in the profound conviction that imprescriptible and
inviolable rights were attached to it even when hostilities were at their
height.

At the outset, however, the treatment which belligerents were required
to accord to persons referred to in the Convention was not presented,
por indeed clearly conceived, as constituting a body of “rights” to which
they were automatically entitled. In 1929 the principle was more clearly
defined, and the term “right” appeared in several provisions of the 1929
Convention relative to prisoners of war. It was not, however, until the
Convention of 1949 (in particular, in Articles 6 and 7) that the existence
of rights conferred on protected persons was affirmed.

The affirmation is explicit. Faced with a proposal to replace the
phrase “confers upon them” in Article 6 by the phrase “stipulates on
their behalf”, thus implying that the rights in question represented for -
those concerned more of an indirect benefit resulting from the attitude

1 See Max HUBER, The Red Cross, Principles and Problems, page 15, and Jean S.
PicTET, La Croix-Rouge et les Conventions de Genéve, lectures delivered before the
Academy of International Law of The Hague, 1950, page 30.
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prescrlbed to the States, the Diplomatic Conference decided to maintain
the word “confer”, which figured in the draft prepared by the Interna-
tional Committee of the Red Cross.!

In selecting this term the International Committee had doubtless
been influenced by the concomitant trend of doctrine, which also led to
the universal proclamation of Human Rights, to define in concrete terms
a concept which was implicit in the earlier Conventions. But it had at
the same time complied with the unanimous recommendation of the
Red Cross Societies, meeting in conference in Geneva in 1946, to confer
upon the rights recognized by the Conventions “a personal and intangible
character allowing” the beneficiaries “to claim them irrespective of the
attitude adopted by their home country”. 2

B. Concrete aspect of the rights. — As has already been seen in
connection with Article 6, “rights conferred by the Convention” should
be interpreted to mean the whole system of rules under the Convention.
‘We shall not repeat what was said, but refer readers to the explanations
given above.?

On the other hand the question arises of whether the fact of con-
sidering those rules as “rights conferred upon protected persons” corre-
sponds to an intrinsic reality. From the practical standpoint, and no

‘longer in the field of ideas, to assert that a person has a right is to say
that he possesses ways and means of having that right respected and that
any violation thereof entails a penalty.

In that respect a study of the Geneva Conventions from 1864 to
1949 shows a distinct evolution. Let us take the case of penalties. The
Convention of 1864 contains nothing on the subject. The Conventions
of 1906 (Articles 27-28) and of 1929 (Articles 28-30) lay the emphasis
mainly on the legislative measures to be taken, should the penal laws
prove inadequate. It is only the Convention of 1949 that indicates
in Articles 49 to 53, with all requisite precision, the obligation incum-
bent on all States parties to the Conventions, belligerent or neutral, to
seek out those who are guilty and to repress breaches of the Convention,
which is tantamount to saying, breaches of the rights of persons protected.

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-B, page 76.

2 See Report on the Work of the Preliminary Conference of National Red Cross
Societies for the Study of the Conventions and of various Problems relative to the Red
Cross (Geneva, July 26-August 3, 1946), Geneva, 1947, page 71.

3 See above, page 73.
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There is a further evolution in connection with the means open to
such persons for the defence of their rights. The First Convention
now gives official sanction to the role of the Protecting Power (Article 8).
Wounded and sick -or medical personnel will be able through the inter-
mediary of the latter to arrange with more certainty for intervention by
their home State. Should such intervention prove impossible—as in the
instances quoted above—they may then have recourse to neutral bodies
(i.e. to a neutral State replacing the Protecting Power, or to the Inter-
national Committee of the Red Cross), to find a champion of their cause
(Article 10). They may even, either personally or through their pris-
oners’ representative (or whoever performs those duties amongst
retained medical personnel) Z, put their claim directly to the detaining
authorities. This is the practical application of the concept of rights
which the individual may invoke, independently of the State.

The foregoing comments have dealt only with violations committed
by the enemy. But the problem also arises with regard to violation of
the rights of protected persons by their own Governments. Although
the Convention contains no formal indication in this respect, it is justi-
fiable to consider that the terms of Article 7 may entail an important
consequence. It should be possible in States which are parties to the
Convention and which recognizé that any violation of individual rights
is justiciable, for the rules of the Convention, which are assimilable
with those rights, to be evoked before an appropriate national court by
the protected person who has suffered the violation. v

Undoubtedly, owing to the immature character of current inter-
national law, the guarantees surrounding the rights conferred on persons
referred to in the Convention are by no means as complete, effective or
automatic as those of national legislations. Nevertheless, Article 7
supplies invaluable help -to all protected persons. It allows them to
claim the protection of the Convention, not as a favour, but as a righi,
and enables them to employ any procedure available, however rudimen-
tary, to demand respect for the terms of the Convention in case of viola- -
tion. Hence the importance of the dissemination of the Convention
in accordance with Article 47, with special reference to the individual
character of the rights which the Convention confers.

! For prisoners of war, Article 78 of the Third Convention, and for retained medical
personnel, Article 28 of the First Convention. See below, on Article 28, page 249
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C. Obligation on persons protected. — One last question remains

" to be considered. Rights entail obligations. With the focus on the

+ individual under Article 7, can the rules of the Conventions, or certain
of them, be considered as obligations which are directly incumbent on
the persons protected ? - There can be no doubt that certain stipulations,
such as the respect due to the wounded and sick, are also incumbent on
persons who can claim protection under the Convention. For example,
a member of the medical personnel who, profiting by his duties, plun-
.dered the wounded or dead on the battiefieid, wouid be liable to the
punishment which the law of his country or of the enemy stipulates in
execution of the obligation by which every contracting State is bound
to repress such breaches.

This question arises in connection with Article 7, which appears to
take the form of an obligation on the persons protected, stating, as it
does, that the latter “may in no circumstances renounce ...”. It was
for this reason that, in their “Remarks and Proposals” submitted to the
Diplomatic Conference, the International Committee of the Red Cross
pointed out that the general effect of the Conventions was to impose
obligations on the States parties to the Conventions rtather than on
individuals, and proposed to draft Article 7 in that sense.

The Diplomatic Conference preferred to keep to the present wording.
Various delegates pointed out that even in that form Article 7 was
addressed first and foremost to the contracting States, and meant that
for such States a declaration by protected persons regarding the changing
of their status could have no legal effect.

However that may be, Article 7 may be interpreted as implying, if
not an obligation, at least a direct indication or even warning to the
wounded and sick and to medical personnel. As a counterpart to the

- character of individual rights which has been given to the rules of the
Convention in the interest of protected persoms, the latter should by
their own attitude contribute to the maintenance and reinforcement of
the inalienable character of their rights, abiding loyally by the provisions
regarding their status as laid down in the Convention, and refusing to
accept any derogation, even if they lose by so doing. Here again is
a point to which attention should be drawn in a well-planned dissemina-
tion of the Geneva Conventions.

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-B, page 56.
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ARTICLE 8 — PROTECTING POWERS!

The present Convention shall be applied with the cooperation and
under the scrutiny of the Protecting Powers whose duty it is to safeguard
the interests of the Parties to the conflict. For this purpose, the Protecting
- Powers may appoint, apart from their diplomatic or consular staff, delegates
from amongst their own nationals or the nationals of other neutral Powers.
The said delegates shall be subject to the approval of the Power with which.
they are to carry out their duties.

The Parties to the conflict shall facilitate to the greatest extent possible,
the task of the representatives or delegates of the Protecting Powers.

The representatives or delegates of the Protecting Powers shall not in.
any case exceed their mission under the present Convention. They shall,
in particular, take account of the imperative necessities of security of the
State wherein they carry out their duties. Their activities shall only be
restricted as an exceptional and temporary measure when this is rendered
necessary by imperative military necessities.

GENERAL

1. Historical background

This provision is new in the present Convention. It is derived from
Article 86 of the 1929 Convention relative to the treatment of prisoners
of war, the contents of which were introduced in considerably strength-
ened form into all four Conventions of 1949.

The idea of employing a third Power to cooperate in the application
of a treaty and to check its faithful observance is still sufficiently new
to call for a brief summary of its history. '

The Protecting Power is of course a State instructed by another
State (known as the Power of Origin) to safeguard its interests and those
of its nationals in relation to a third State (known as the State of Resi-
dence). Protecting Powers are not a deliberate creation of international
law. They are not so much an institution as an old practice, a time-

1 Article common to all four Conventions. Cf. Second Convention, Article §;
Third Convention, Article 8; Fourth Convention, Article 9.
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honoured practice (it is true) with fine achievements to its credit, but a
ractice which, though tending to a certain standardization, is far from
being codified.

The origin of the concept Protecting Power goes back to the 16th
century. Only the larger States then had Embassies. The nationals of
medium-sized or small countries, when living abroad, were not protected
‘in any way by their country of origih. That had certain disadvantages,
especially where the national customs, laws or standards of civilization
were very different from those of their home countries. Certain great
Powers, from motives of prestige and influence as well ag interest,
claimed, and asserted by treaties concluded with the-countries of resi-
“dence, the right to take under the protection of their Embassies foreign
nationals without national representation of their own.

-Later, the initiative passed from the Protecting Power to the Power
of Origin, which, as it became progressively more alive to its rights
and to its duties towards its nationals abroad, began of its own initiative
.to have recourse to the good offices of a third Power, This practice
spread, but was in no way uniform. The protection exercised might
be of the most varied nature, ranging from temporary representation,
limited to certain specified functions, to general representation of the
interests of the Power of Origin in all countries where the Protecting
Power maintained diplomatic or consular staff. Even the juridical
position of the Protecting Power was differently regarded by different
countries. Some countries considered themselves as deputizing for
the Power of Origin, and negotiated officially in its name: others restricted
themselves to authorizing their consuls in the State of Residence to lend
their good offices to nationals of the Power of Origin.

Whatever the nature, duration or importance of the Protecting:
Power’s position, it could never under modern law shield protected
persons from the laws of the State of Residence. The most it could do
was to ensure that the latter treated them in accordance with its laws
and with international treaties and customs.

All this should be borne in mind: for the safeguarding of foreign
interests in wartime is merely one case of protection among others.
But there is this difference that the lapse of so many international
treaties and the proclamation of so many laws of exception as a result
of the war render this particular form of protection more essential,
while they at the same time restrict its effectiveness. Indeed the role
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of the Protecting Power in wartime has often been limited to the custody
of the diplomatic and consular premises and archives of the Power
of Origin, and to the forwarding of occasional documents.

Such, in brief, was the situation at the outbreak of the First World
War in 1914, There was during the conflict a particular problem which
drew the world’s attention and led to the expansion of the idea of the
Protecting Power—the problem, namely, of prisoners of war. Never
had there been so many prisoners. Never had such multitudes of
captives remained so long in enemy hands. There were of course the
Hague Regulations of 1907.1 But the summary rules they contained
on the treatment of prisoners of war were not always respected as they
should be. The world was roused. The International Committee of
the Red Cross, acting on past precedents, founded at the outset the
Central Information Agency, which with its 7 million index cards secured
an extensive measure of publicity. The Committee did more than this.
_ Basing itself on the Hague Regulations, which authorized the distribution
of relief, it sent missions to visit the camps.

If a purely private institution could in this way exercise unofficial
but not ineffective control over the application of the Hague Regulations,
why should not the Protecting Powers (one of whose tasks is to ensure
the treatment in accordance with international customs and treaties of
the persons they protect) be able to do the same? In actual fact the
representatives of several Protecting Powers were able to accomplish
a great deal under this. heading, in spite of many difficulties, and in
spite of the unpopularity of duties which tended to make the general
public regard them as enemy agents. They too visited the camps, and
frequently obtained great improvements in the treatment of prisoners
of war. They also intervened for the conclusion of special agreements
between the adverse Parties with a view to making good deficiencies
in the Hague Regulations.

The war had revealed the inadequacy of the Geneva Convention
of 1906 and of the Hague Regulations. As soon as it was over, the
International Committee of the Red Cross began to study, in the light
of the experience gained, the revision of the former and the drawing up
of a new Convention, a veritable prisoners of war code, to supplement
the latter.

Y Regulations respecting the Laws and Customs of War on Land. Annex to the
Fourth Hague Convention of 18 October 1907.
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The supervision which visits to camps by representatives of the
International Committee of the Red Cross, and also by those of the
protecting Powers, implied, had proved so useful (albeit inadequate)
that it was felt to be desirable to give it legal form in the future. Accord-
ingly, in implementation of a Resolution of the Xth International Red
Cross Conference, the International Committee included in its draft
of the new Convention a provision enabling Governments in wartime
" to entrust the Committee with the application of the Convention. This

meant nothing less than organized supervision—official this time.
Protecting Powers were not mentionied because, in theory at any rate,
they already had power to exercise supervision under their terms of
reference. Furthermore, as private representatives of the enemy
Power, acting in its name and on its instructions, they did not necessarily
have the same neutral and impartial character as an organization inde-
pendent of any Government. But the two controls could exist simul-
taneously, the one in the particular interests of the belligerents, the
other in the general interest of humanity.

The Diplomatic Conference of 1929, however, after considering the
drafts of the International Committee of the Red Cross, decided other-
wise. Representatives of Governments which had assumed the role of
Protecting Powers, asked for a clear-cut definition of their functions
and powers. This attitude was only natural. It reflected the difficulties
encountered by those Protecting Powers which- had taken their duties
seriously, and had tried to concern themselves with the condition of the
prisoners of war. The system of Protecting Powers was governed by no
international law: it was merely a practice which different countries
regarded very differently. The extent of a Protecting Power’s activities

" depended, therefore, not only on the instructions of the appoint-
ing Power, but also on its own acceptance, and above all on the Detaining
Power’s agreement—and the latter could hardly be expected to look with
favour upon the activities of the representatives of the enemy State’s
interests, or willingly grant them access to its camps.

The Diplomatic Conference of 1929 agreed, but its competence was
limited: for the Protecting Power was the private representative of a
third party—a voluntary representative, moreover—and it was not for the
Convention to dictate duties which were carried out solely at the behest
of the appointing Power. The most that could be done was to recognize
the activities .of the Protecting Power, provide them with a legal basis,
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and require the Detaining Power to tolerate and even to facilitate them.
After lengthy discussion and much redrafting, the text of Article 86 of
the 1929 Convention relative to the treatment of prisoners of war was
drawn up.! It reads as follows:

The High Contracting Parties recognize that a guarantee of the regular application
of the present Convention will be found in the possibility of collaboration between the
Protecting Powers charged with the protection of the interests of the belligerents;
in this connection, the Protecting Powers may, apart from their diplomatic personnel,
appoint delegates from among their own nationals or the nationals of other neutral
Powers. - The appointment of these delegates shall be subject to the. approval of the
belligerent with whom they are to carry out their mission.

The representatives of the Protecting Power or their recognized delegates shall be
authorized to proceed to any place, without exception, where prisoners of war are
interned. They shall have access to all premises occupied by prisoners, and may hold
conversation with prisoners, as a general rule without witnesses, either personally or -
through the intermediary of interpreters.

Belligerents shall facilitate as much as possible the task of the representatives or
recognized delegates of the Protecting Power. The military authoritigs shall be in-
formed of their visits.

Belligerents may mutually agree to allow persons of the prisoners’ own nationality
to participate in the tours of inspection.

As far as it went, the Article was excellent. It paid tribute to the
work achieved by certain Protecting Powers in the past, while at the same
time legalizing such work in the future. It eliminated many material
or political obstacles in the path of the Protecting Powers, and mitigated
the ill-will which they had so often encountered. Henceforward their -
representatives would be less likely to be suspected of sympathy or
collaboration with the enemy. On the contrary, their intervention
would be welcome.

The drawback to the Article was that it abandoned—though it did
not altogether exclude—the idea of obligatory control by a neutral and. .
independent agency.

It was not only Article 86 of the Prisoners of War Convention that
mentioned the Protecting Powers. They were expressly referred to in 2
dozen special provisions, which did not, however, impose any duties
on them, but merely gave them rights of inspection, or indicated that

! See Actes de la Conférence diplomatique de 1929, pages 512 ff.
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they were to receive or forward documents—tasks which naturally fell
to them as representatives of third parties.

The Second World War afforded striking proof of the value of this
Article. It is true there were neutral States which took a high view of
their protecting mission. It is also true that various circumstances
facilitated their task. In this war many belligerents, departing from
former practice, chose one and the same Protecting Power to represent
them in relation to all their enemies. Furthermore, the extension of the
conflict greatly reduced the number of neutral Powers with the
result that a great many Protecting Power mandates came to be concen-
trated in the hands of those remaining, and it became more and more
common for these neutral Powers to find themselves responsible for
representing the respective interests of two opposing Parties at one and
the same time.! This gave them additional authority, and incidentally
altered their role; for once a Power represented the interests of two
opposing belligerents, it became not so much the special representative
of each of them, as the common agent of both, or a kind of umpire.
This enabled it to bring directly into play that powerful instrument, the
~argument of reciprocity, to obtain the improvements desired.

The value of the supervision envisaged and authorized by Article 86
of the Prisoners of War Convention had thus proved itself. But so
far it had only benefited prisoners of war; and the existence of a Pro-
tecting Power was still necessary. Millions of prisoners had been without
its help owing to non—recoghition of their State of Origin by the Detaining
Power, or had been suddenly deprived of it through circumstances.
The outrageous nature of some of the violations committed where there
had been no control modified the conception of what that control
should be. It was no longer merely a question of recognizing a bellig-
erent’s right to supervise the application of the Convention by his
enemy and of facilitating his task in so-doing. The idea of the private
interest of each of the belligerents was replaced by the conception of the
overriding general interest of humanity, which demanded such control, no
longer as a right, but as a duty.

The International Committee of the Red Cross, bearing all these
considerations in mind, and encouraged by the opinions of the pre-
liminary Red Cross Conference in 1946 and the Conference of Govern-

1 At one time Switzerland alone was the Protecting Power of no fewer than 35
belligerent countries.
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ment Experts in 1947, both of which it had convenedl, directed its
attention to three points:

1. The extension of the principle of supervision by the Protecting Power
to all the Conventions.

2. Arrangements for the replacement of Protecting Powers no longer
able to act. '

3. Making supervision obligatory.

.The draft resulting from the study of these questions, as approved
and completed by the XVIIth International Red Cross Conference at
Stockholm, served as a basis for the work of the Diplomatic Conference
of 1949. Tt read as follows:

The present Convention shall be applied with the co-operation and under the super-
vision of the Protecting Powers whose duty it is to safeguard the interests of the Parties
to the conflict. To this effect, the Protecting Powers may appoint, apart from their
diplomatic staff, delegates from amongst their own natioxials, or the nationals of other
neutral Powers. The said delegates shall be subject to the approval of the Power in
whose territory they are to carry out their duties. The said Power may only refuse
its approval if serious grounds are adduced.

The Parties to the conflict shall facilitate to the greatest extent possible the task of
the representatives or delegates of the Protecting Powers.

It will be seen that this draft reproduced the essential features of
Article 86 of the Prisoners of War Convention of 1929—with the excep-
tion of the provisions dealing with visits to the camps, which, as they
only concern prisoners of war-and civilian internees, are dealt with
separately in the Conventions protecting these two categories of war
victims. But it increased the scope of the 1929 text:

(1) by embodying it in all four Conventions; )

(2) by replacing its optional form (“possibility of collaboration
between the Protecting Powers™), by an imperative form (“The
present Convention shall be applied with the co-operation and
under the supervision of the Protecting Powers...”);

1 See Report on the Work of the Preliminary Conference of National Red Cross
Societies for the Study of the Conventions and of various Problems relative to the Red
Cross (Geneva, July 26-August 3, 1946), Geneva, 1947; and Report on the Work of the
Conference of Government Experts for the Study of the Conventions for the Protection of
War Victims (Geneva, April 14-26, 1947), Geneva, 1947.
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(3) by adding a separate draft Article for the obligatory replacement’
of Protecting Powers which ceased to function.t

2. Discussions at the Diplomatic Conference of 1949

Surprisingly enough, the Stockholm draft gave rise to hardly any
~ ‘objections at the Diplomatic Conference.? The new form proposed:
«The Convention shall be applied with the co-operation and under the
supervision...” was not so much as discussed, the necessity for increased
supervision being evident to everyone. The English translation of the
word “contréle” formed the subject of the longest discussion both in
the Joint Committee and in its Special Committee. As previously at
Stockholm, the English-speaking delegations were all, without excep-
tion, opposed to the adoption of the English word “control” on the
ground that it was by no means an exact translation of “controle”, being
much stronger and implying domination. It must, however, be admitted
that the French word “contrdle” is being increasingly used with the
English meaning. It is not uncommon to hear that a company controls
{(“controle”) a business when it possesses the major part of its shares
and consequently directs it, or that a regiment controls (“contréle”) a
crossing of which it has taken possession. - Four translations were in
turn suggested, and discussed at length, before agreement was finally
reached on the word “scrutiny”. The discussion was not purely aca-
demic: for it enabled the Conference to define precisely the powers which
it intended to confer upon the Protecting Power.?

The need for increased control being once admitted, there was no
further difficulty. No one thought of contesting the Protecting Power’s
right to appoint additional staff. On the contrary, as the Protecting
Power was no longer merely authorized but instructed to exercise
supervision, the importance of its disposing of a sufficiently large and
qualified staff was admittedly increased. It was to this end that the
Conference adopted a new proposal which placed the consular staff

1 See below, on Article 10, pages 112 fI.

2 In the Stockholm draft the provision under study figured as Article 6 (Article 7
in the Second, Third and Fourth Conventions). It was therefore discussed by the
Diplomatic Conference of Geneva as Article 6/7/7/7 before becoming Article 8/8/8/9
in the final text.

3 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, on
Article 6/7/7/7, pages 19-20 and 57.
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of the Protecting Power on the same footing as its diplomatic staff,
the draft having only referred to the latter. . On the other hand, the
Conference could not bring itself to adopt the last sentence of the
first paragraph (“The said Power may only refuse its approval if serious
grounds are adduced”), which the Stockholm Conference had added,
in a burst of hasty generosity, to the International Committee’s original
draft. Most delegations took the view that a Protecting Power was not
entitled to impose anyone it pleased on a belligerent State. In normal
times—and with even more reason in wartime—a Government can
withhold its consent or exequatur from diplomats or consuls without
being obliged to state its reasons for doing so. It would hardly be
understood if officials appointed for temporary and auxiliary services
were given a privileged status in this respect.

The second paragraph of the Stockholm draft, which follows logi-

éally from the first, was adopted without discussion.
A very satisfactory Article was thus evolved. Unfortunately, it

ran the risk of being considerably weakened by the following additional

amendment :

With regard to their co-operation in the application of the Conventions, and the
supervision of this application, the activity of the Protecting Powers or of their dele-
gates may not infringe the sovereignty of the State or be in opposition to State security
or military requiréments.

The purpose of this amendment was to prevent a Power from being

accused of violating the Convention on account if its having temporarily ~

restricted the activities of the Protecting Power in exceptional cases for
reasons of military requirements or security.! The amendment was
keenly opposed. Some delegates wished to reject it; others felt that
- although it might temporarily be necessary to restrict the activities of

the Protecting Power, it would be better for the restriction to apply to a

particular provision rather than to the general Article. A compromise
formula was then proposed 2, and was finally adopted, as paragraph 3,
after a slight but important alteration had been made, the words “the

limits of their mission as defined in the present Convention” being replaced

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, ob -

Article 6/7/7/7/, page 59.
2 Ibid., page 74.

T
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by a more general form, “their mission under the present Convention”.
It was pointed out that the Convention did not, strictly speaking, define
the mission of the Protecting Powers.

PARAGRAPH 1 — GENERAL ROLE OF THE PROTECTING POWERS

A. First sentence: “The present Convention shall be applied with the
co-operation ... ”. — This is a command. The English text, which is
authentic equally with the French, makes this ahsolutely clear.?2 Tt
is no longer merely a case of -collaboration being possible and of
supervision being authorized, as it was under the 1929 Prisoners of War
Convention.

This command is addressed to the Parties to the conflict in the first
place, since the responsibility for application is theirs. They are ordered
to accept the co-operation of the Protecting Power. If necessary, they
must demand it. This is fully established by the whole development of
the idea and by the clear intention, which was constantly manifested
during the discussions, to increase the degree of supervision and make
it obligatory under the Convention; this tendency is carried to the point
of making provision, under Article 10 below, for the case of the Pro-
tecting Power ceasing to function.

But the command is also addressed to the Protecting Power, if the
latter is party to the Convention. The Protecting Power is not obliged
to wait until the Party to the conflict, in relation to whom it safeguards
the interests of the Power which appointed it, demands its co-operation;
--it must take the first step. The Protecting Power is obliged to partici-

~ pate, so far as it is concerned, in the application of a-Convention by
which it is bound.

What does the role of a Protecting Power involve, and what should
.be understood by “cooperation” and “scrutiny”?

It should be noted first of all that it is not only Article 8 that mentions
the intervention of the Protecting Power. The following five Articles
make express provision for it :

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-B, on
Article 6/7/7/7, page 28. )

® The French text reads: “La Convention sera appliquée avec le concours...”. The
words “shall be” in the English text show that the future imperative has been used and
not the simple future.
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( a) Among the general provisions common to all four Conventions:

Article 11: loan of good offices in cases of disagreement as. to the
application or interpretation of the Conventions;

Article 48: communication of translations of the Conventions
during hostilities.

(b) Among the provisions peculiar to the.First Convention:

Article 16: forwarding of information about wounded, sick and
dead persons; )

Article 17, paragraph 2: (referring to Article 16);

Article 23: loan of good offices for the creation of hospital zones
and localities. ‘

It may also be noted in passing that the Second Convention only
‘contains one provision of its own in which the Protecting Power is
mentioned, whereas the Third and Fourth Conventions contain respec-
tively 27 and 33 such provisions. '

The following question then arises: do the cooperation and the
scrutiny laid down in principle in Article 8 consist solely of the activities
referred to in Articles 11, 16, 17, 23 and 48, or is the Protecting Power
assigned a general mission in Article 8 giving it the right—and the duty— .
to intervene in cases other than these particular ones?

The reply to this question emerges clearly enough from the general
desire, expressed during the discussions at the Diplomatic Conference, -
to establish a genuine control organization, and to give it extensive
powers. The only restrictions—and they are temporary and excep- -
tional—imposed on the activities of a Protecting Power are those which
can be justified by imperative military necessities. The reason why
this possibility of restriction has been maintained in the First and Second
Conventions, and left out of the Third and Fourth, which deal with
prisoners of war and civilians, is that the first two Conventions are
mainly intended to be applied “on the battlefield”. It is therefore
understandable that the case of imperative military necessities should
be the subject of a reservation 1. But none of the provisions just men-
tioned involves activities endangering military operations. Conse-
quently, the restriction at the end of the Article must refer to activities

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, on
Article 6/7/7/7, pages 344 ff.
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it only concerned camp visits. In Article 8 it is quite general, and
applies to all the activities of the Protecting Power.

PARAGRAPH 3 — LiMITS

This paragraph is a compromise formula. It was adopted to give
partial satisfaction to the supporters of an amendment which, in the
opinion of the majority, was too restrictive and would indeed make it
possible to paralyse all activity by the Protecting Power.t While trying
to give the fullest possible scope to the needs of humanity, the delegates
at the Conference could not, in their capacity as representatives of
Governments, completely overlook the requirements of national sover-
eignty. Inthe paragraph we accordingly find a reminder of the existence
of this national sovereignty, which has, incidentally, been seriously
encroached upon in many of the provisions of the different Geneva
Conventions, beginning with the original Convention of 1864 — not to .
mention all the other international Conventions or institutions which
tend more and more to restrict it in favour of a higher interest.

The first sentence, with its appendix “they shall, in particular, take
account . ..”, makes no provision for sanctions. What happens if the
agents of the Protecting Power exceed their mission, and, while carrying
out their duties, engage in acts harmful to the security of the State?
The text is silent on this point, so that the situation is the same as if the
provision did not exist. . Even so, a Government which had good
‘reason to complain of the activities of one of the Protecting Power’s
agents, would not be without a remedy. It could make the necessary
representations; it could ask for the recall of the offending agent or
designate him as a persona non grata; it could refuse him the necessary
facilities.

In these circumstances one cannot but wonder whether, with such a
provision ready to hand, a belligerent Power will not be tempted to
resort to it lightly and so, in one way or another, restrict the activities
of the Protecting Power, even where such activities are purely humani-
tarian. As, however, the Conference thought fit to adopt this provision
—not so much because it was necessary as because it was a means of

! See above, page 94.
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combating an amendment which was still more restrictive—let us try
- to see what positive elements it has to offer.

Without sanctions, it serves none the less as a solemn reminder to
the Protecting Power of the nature of its mission, which will in
future take the form of co-operation with the belligerent Power as
the party primarily responsible for the application of the Convention.
The Protecting Power, as the authorized agent of the enemy, is no longer
merely entitled to exercise the right of supervision of the latter as
co-contracting party. Not only must the Protecting Power exercise
this right of supervision: it must also co-operate in applying the Con-
vention, the whole purpose of which is to ensure respect for a higher
principle—the principle, namely, that the wounded and sick must be
collected and cared for, without distinction. They have the right to be
protected and respected for the sole reason that they are wounded and
sick. Thus, when instructing its agents, the Protecting Power should
not forget to bring this provision to their attention. It should remind
them that, as its representatives under the Convention, all their efforts.
should be directed exclusively towards the achievement of the above
purpose, and that their task is too noble a one—one which is too essen-
tially necessary to mankind—to admit of the slightest irregularity
which, by throwing suspicion on the officials in question, and
perhaps on their colleagues and Government, might compromise or
even simply restrict the work; for that would be equivalent to increasing
the suffering due to the war.

The last sentence, which gave rise to keen opposition, was omitted
in the Third and Fourth Conventions. The reason for including it
here was, as we have seen above, that the First Convention mainly
applies to the battlefield or its immediate surroundings. Behind the
lines, the wounded and sick in enemy territory are protected by the
Convention relative to the treatment of prisoners of war. It must be
admitted that at the front, and sometimes even behind the lines, a
belligerent Power has an imperative interest in taking exceptionally
strict measures of prohibition, in order to keep military operations
secret. There are occasions when the representative of a Protecting
Power might, in all innocence and ignorance, overhear and circulate
some military secret, which by changing the course of the battle might
increase the number of its victims. But the belligerent Powers must
never lose sight of the purpose of the activities of the Protecting Power as
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laid down in the Conventions—namely, the protection of the wounded
and sick—a purpose so lofty that even war, since 1864, has had to respect

it. They must therefore avoid curbing these activities by invoking
«mperative military necessities” without due consideration or merely
for convenience’ sake.

Who is to determine the validity of the reasons adduced by the
pelligerent Power to justify exceptional restriction? Will it be the
belligerent himself? But he would be judging his own case. Only
the Protecting Power as supervising agent can decide if military neces-
sities are sufficiently imperative; and this is precisely what it would, in
such a case, be debarred from doing. It will only be possible to show
after the event whether or not the restriction was justified.

The provision in question should not be considered as authorizing
the restriction of the activities of the Protecting Power, but rather,
if one may say so, as a restriction of the possibilities of limiting them.
It indicates—and that is the essential point—that in principle the activities
of the Protecting Power cannot be reduced.

A Protecting Power’s activities can only therefore be restricted, if
there are reasons for so doing, exceptionally, temporarily, and partially.
The rule is that a Protecting Power’s activities must not be restricted,
and only imperative military necessities can modify that rule; restrictions
may therefore apply only for the duration of the military necessities
which justify them, and they may, moreover, only apply to those of the
~ Protecting Power’s activities which come up against these necessities.

The belligerent Power may temporarily prohibit agents of the Protecting
Power, for example, from inspecting the medical establishments in a par-

ticular area. But it could not make a pretext of military necessities,
. however imperative, for suspending the whole of the Protecting Power’s
. activities under the Conventions.

CONCLUSIONS

As it stands Article 8 is not perfect, far from it. But we have to
consider the huge advance which it represents in international humani-
tarian law. 'We have to realize that, to achieve this much, the diplomats
assembled in Geneva had to cope with divergent opinions; they had to
reconcile the claims of the sovereignty of their respective countries
with the claims of humanity; and they had to harmonize two opposed
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conceptions of the role of the Protecting Power, viewed by some as their
agent (of whom one demands the maximum), by others as the agent of
the enemy (to whom one accords the minimum). When we remember,
finally, that the Iegal relations between the Protecting Power and the
Power of Origin on the one hand, and then again between the Protecting
Power and the State of Residence, are of the most varied nature, it
must surely be admitted that this Article is on the whole satisfactory.

Article 8 presupposes the existence of a Protecting Power appointed
by the Power of Origin. It does not make this appointment obligatory,
and in no way modifies the status of the Protecting Power as determined
by international usage. The Protecting Power therefore remains the
special representative of one of the Parties to the conflict—first of all
for the exercise of political, administrative or other functions arising
either out of its appointment or out of international usage, and secondly

“for the application of the Convention. But in the latter case it also has
a higher mission, automatically entrusted to it, by reason of its duties, '
by the whole body of the Contracting Parties, including the Power in
whose territory it carries out its task.

By making a duty out of what formerly was merely the optional
exercise of a right, Article 8 reinforces the supervision of a sane applica-
tion of the Convention, and consequently, increases the latter’s efficacy.
It does more than that: it calls in a third Power, a neutral Power and "
pro tanto immune from the exacerbation of opposed opinions which
war provokes, so often leading to false appreciation of the most firmly
established moral values, and invokes the aid of this third Power in
respecting those fundamental principles.

If the Protecting Power is not a party to the Convention, this mission
under the Convention is only obligatory in so far as the Protecting .
Power explicitly accepts it. If, on the other hand, the Protecting .
Power is bound by the Convention, the mission is obligatory {from the
mere fact of the State in question having accepted the role of
Protecting Power.

Article 1 of the Convention reads as follows: “The High Contracting
Parties undertake to respect and to ensure respect for the present Conven-
tion in all circumstances.” This engagement applies just as much to
Protecting Power which is a party to the Convention as it does to the
belligerent Powers. For just as it assisted in the conclusion of the
Convention, so it must assist in its application, its responsibility being
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measured by the extent of the demands made on it. It has no doubt
less responsibility than the Parties to the conflict, owing to its inability
to act except through the intermediary of its representatives in foreign
countries, its means being thus very limited as compared with those
which the belligerent Powers have at their disposal for meeting their
obligations. But within the limits of its means the Protecting Power’s
responsibility exists. It js right that this should be so. It illustrates the
joint responsibility of nations in the defence of the protective barrier
which they have raised against war, and if necessary against their own
shortcdmings, by signing the Geneva Conventions.

ARTICLE 9 — ACTIVITIES OF THE INTERNATIONAL
COMMITTEE OF THE RED CROSS!

The provisions of the present Convention constitute no obstacle to
the humanitarian activities which the International Committee of the Red
Cross or anmy other impartial humanitarian organization may, subject
to the comnsent of the Parties to the conflict concerned, undertake for the
protection of wounded and sick, medical personnel and chaplains, and for
their relief.

HISTORICAL BACKGROUND

This provision reproduces the former Article 88 of the 1929 Prisoners
of War Convention in a more complete and general form applicable
to all four 1949 Conventions. Its origin goes back to the activities of the
International Committee of the Red Cross during the First World War.
During the first days of hostilities in 1914, the International Committee,
following earlier precedents, opened an Agency which, by collecting and
centralizing information on prisoners of war, helped to -trace those
who were missing and reestablished contact between the prisoners and
their families. In addition, taking advantage of the fact that the Hague
Regulations authorized approved relief societies to carry out their
charitable activities, the Agency sent delegates to wvisit internment
camps. These visits did not only enable it to ascertain the needs of the

1 Article common to all four Conventions. Cf. Second Convention, Article 9;
Third Convention, Article 9; Fourth Convention, Article 10.
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prisoners of war and bring them relief and moral comfort, but also served
as a means of checking the application of the Hague Regulations of
1907 L. Incomplete as it was, this spontaneous and gratuitious super-
vision often helped to bring about considerable improvements.

Therefore, when a new Convention relative to the treatment of
prisoners of war was drawn up, care was taken to provide the Inter-
national Committee of the Red Cross with a legal basis for renewing
activities which had proved of such value. The 1929 Convention did
not do this by means of mandatory provisions, but simply by recognizing,
in two different places, the right of the International Committee to take
action. Article 79 provided for the setting up of a “Central Agency of
information regarding prisoners of war”, the organization of which could
be proposed to the Powers concerned by the International Committee
of the Red Cross if it considered it necessary. In order that this should
not appear to exhaust all possibilities of intervention by the International
Committee, the final paragraph of the above Article laid down that the
provisions should not be interpreted as restricting the humanitarian
work of the International Committee of the Red Cross.?

In the matter of the organization of supervision, the 1929 Conference
limited itself, as we have seen above,?® to recognizing the right of the
Protecting Power to visit prisoners of war, and to granting it facilities
for exercising that right. But in order to show that such right did not
exclude either a repetition of the unofficial supervision which the Inter-
national Committee had exercised during the 1914-1918 War or
any other humanitarian action, it stipulated in Article 88 that the “fore-
going provisions”—that is to say Articles 86 and 87 dealing with the
organization of supervision—did not constitute ény obstacle to the
humanitarian work which the International Committee of the Red
Cross might perform for the protection of prisoners of war with the
consent of the belligerents concerned.

These terms of reference were wide from one point of view and
restricted from another. Wide because they did not specify the tasks
to be carried out by the International Committee of the Red Cross, and
so did not limit them. Restricted because this vagueness, and the fact
that the provisions were not mandatory in character, meant that the

1 See above, on Article 8, page 88.
2 See Article 79 of the 1929 Convention relative to the treatment of prisoners of war.
3 See above, on Article 8, page 89.
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International Committee of the Red Cross could not refer to any order
or specific mission in order to impose the action it wished to take upon
the Parties concerned.
Reflection showed, however, that that was all that was necessary.
In the first place, it would at that time have been almost inconceivable
to entrust official duties to an organization which, far from being an
international juridical institution of an intergovernmental or supra-
governmental character, was in law nothing more than a private asso-
ciation of a number of Swiss citizens. But the mere fact of referring
to it in a Convention gave the international Committee of the Red Cross
added authority and was not simply a hommage paid to its past activities.
In the second place, had specific duties been entrusted to the Inter-
pational Committee of the Red Cross and its activities imposed on the
‘belligerent parties, the latter might have been tempted to shift to the
Committee the responsibility for carrying out their own obligations.
Finally, the wording adopted did not bind the International Com-
mittee of the Red Cross in any way and so did not affect its independence.
It was on this fragile basis that the International Committee of the
Red Cross undertook and successfully carried out a considerable amount
of work during the Second World War. There is no point in describing
that work here, even briefly, the information being available in the
Report submitted by the International Committee of the Red Cross to
the XVIIth International Conference at Stockholm in 19481 A few
figures from the Report will be enough: '

Central Prisoners of War Agency: approximately 40,000,000 cards;
Number of visits to prisoner of war camps: 11,000;

Relief for prisoners of war transported by the International Com-
mittee of the Red Cross and distributed in the camps: 450,000 tons
(equivalent to 90,000,000 parcels of 5 kilogrammes each).

And above all let us remember that this work—with all that it
involved in the way of initiative, effort, and negotiations with the bellig-
erent Powers, even including the formation of a fleet to carry the
relief, throﬁgh‘a strict blockade, from one side of the front to the other—

1 See Report of the International Committee of the Red Cross on its activities during
the Second World War (September 1, 1939-June 30, 1947), in three volumes, Geneva,
1948. Vol. I-—General activities, 767 pages; Vol. II—The Central Agency for Pri-
soners of War, 344 pages; Vol. IITI—Relief activities, 583 pages.
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was only possible, with rare exceptions, in places where the 1929 Pri- -}
soners of War Convention was in force . Thus, at a time when certain

prisoner of war camps were being visited daily by its delegates and

received whole trainloads of relief stores, access to other camps or

sections of camps was barred to the International Committee of the

Red Cross, and it could not secure the entry into them of a single gramme

of food, owing to the fact that those camps or sections of camps contained-
prisoners of war whose countries of origin were not bound by the

Conventions in their relations with the Detaining Power.2 .

Although it was only in the 1929 Prisoners of War Convention that
its right of initiative was recognized, the International Committee of the
Red Cross tried to intervene on behalf of other categories of war victims.
There again, its unceasing efforts on behalf of those detained in concen-
tration camps met with constant refusal and even hostility,? although it
was successful, in certain cases, in protecting thousands of human beings -
and, alone or in conjunction with others, was able to carry out some
major projects in connection, more particularly, with the supply of
foodstuffs for civilian populations.

All this is a striking illustration of the value of Article 88 of the 1929
Prisoners of War Convention, and it was natural that the idea should
be taken up again in the four revised or new draft Conventions. The
1947 Conference of Government Experts having noted that the Article
did not cover the activities of the International Committee of the Red
Cross in the field of relief, the provision was expanded to read as follows
in the draft Convention:

The provisions of the present Convention constitute no obstacle to the-humanitar-
ian activities which the International Committee of the Red Cross may undertake for
the protection of wounded and sick, medical personnel and chaplains, and for their
relief, subject to the consent of the Parties to the conflict concerned. ¢

1 See Report of the International Committee of the Red Cross on its activities during
the Second World War (September 1, 1939-June 30, 1947), Geneva, 1948, Vol. 1,
Part III, Chapters XI and XII.

2 See op. cit., especially Vol. I, Part III, Chapters XI and XII. See also Inter Arma
Caritas: The Work of the International Committee of the Red Cross during the
Second World War, Geneva, 1947.

2 See Documents sur activité du Comité international de la Croix-Rouge en faveur
des civils détenus dans les camps de concentration en Allemagne (1939-1945). See also
Inter Arma Caritas, Geneva, 1947, Chapter VIII.

¢ The description of the persons protected was adapted to suit each Convention.
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At the Diplomatic Conference the discussion on this provision was
yery short.! Nobody contested the principle involved. The draft
was, on the contrary, extended to include a reference to “any other
impartial humanitarian organization” after the words “the International
Committee of the Red Cross”. This was for fear that a reference to
the International Committee alone might close the door to other organ-
izations capable of contributing to the protection of war victims. There
was ample justification for such a fear, and the Article, with the above
addition, was accordingly adopted in Plenary Assembly without dis-

cussion or opposition.

COMMENTS ON THE ARTICLE

As we have seen above?, in the 1929 Prisoner of War Convention
the right of initiative of the International Committee of the Red Cross
was only reserved in connection with certain specific activities—those
referred to in Articles 79 (Central Prisoners of War Agency), 86 and 87
(organization of supervision). Its insertion in Article 9 of the new
Conventions, among the general Articles, as well as the wording adopted,
give it much greater scope. They mean that none of the provisions of
the Convention exclude humanitarian participation on the part of the
International Committee of the Red Cross or another similar organiza-
tion. That is of particular importance ‘in the case of the Third and
Fourth Conventions in which there is a danger that the specific Articles
mentioning the International Committee may, because they are so
numerous, appear restrictive. In the present Convention, apart from
the Article with which we are dealing and Article 3, which in itself serves
as a convention for non-international conflicts, only three Articles refer
to intervention by the International Committee of the Red Cross—
namely, Articles 10 (Substitutes for Protecting Powers), 11 (Conciliation
Procedure), and 23 (Hospital Zones and Localities).3

Thus, all humanitarian activities are covered in theory, and not
only those for which express provision is made. They are, however,

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 1I-B, pages
20-21, 29, 60, 111 and 346.

2 See above, page 104,

3 See below, Article 10, page 112, Article 11, page 126, and Article 23, page 206.
Article 16 (and with reference to it Article 17) may also be included, since, without
actually naming the International Committee of the Red Cross, it refers to the work
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covered subject to certain conditions with regard to the character of the
organization undertaking them, their own vpature and object and,
lastly, the will of the Parties to the conflict.

1. Approved organizations

The humanitarian activities authorized must be undertaken by the
International Committee of the Red Cross or by any other impartial
humanitarian organization. The International Committee is mentioned
in two capacities—firstly on its own account, by reason of its special
character and its earlier initiatives, which it is asked to renew should
occasion arise, and which it is desired to facilitate; and secondly, as an
example of what is meant by an “impartial humanitarian organization”.
It must be remembered that the International Committee of the Cross
is today, as it was when it was founded, simply a private association
with its headquarters at Geneva, composed solely of Swiss citizens
recruited by co-optation. It is therefore neutral by definition and is
independent of any Government and of any political party. Being the
founder body of the Red Cross and the promoter of all the Geneva
Conventions since 1864, it is by its tradition and organization better
qualified than any other body to help effectively in safeguarding the
principles of which the Conventions are the expression.

It is necessary for the organization to be humanitarian; in other
words it must be concerned with the condition of man, considered solely
as a human being without regard to the value which he represents as
a military, political, professional or other unit. And the organization
must be impartial. Article 9 does not require it to be international.
As the delegate representing the United States at the Conference re-
marked, it would have been regrettable if welfare organizations of a non-
international character had been prevented from carrying out their
activities in time of war 1. The International Committee of the Red Cross
is not itself international so far as its membership is concerned. In
its action, however, it is international, whence its name. Nor does the
Convention require the organization to be neutral.

of the Central Prisoners of War Agency which is, in principle, formed by the Interna-
tional Committee of the Red Cross.
1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. I1-B, page 60.
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2. Activities authorized

It is not enough that the organization which offers its services should
be humanitarian and impartial. Its activities are subject to certain
conditions.

They too must be purely humanitarian in character; that is to say
they must be concerned with human beings as such, and must not be
affected by any political or military consideration. The whole Conven-
tion is designed to facilitate the implementation of the principle con-
tained in Article 12. Consequently, any subsidiary activity which helps
to achieve this, and only this, is not only authorized but desirable under
Article 9. Such activities may consist of:

1. Representations, interventions, suggestions and practical measures
affecting the protection accorded under the Convention;

2. The sending of medical personnel and other staff, and also equip-
ment;

3. The sending and distribution of relief (foodstuffs, clothing and
medicaments), in short, anything which can contribute to the
humane treatment and care provided for under Article 12.

It follows directly from the text. that the above activities must also
be impartial. 1t should be noted in this connection that impartiality
does not necessarily mean mathematical equality; in actual fact it hardly
ever does. If a rescuer has only ten dressings to distribute to a hundred
wounded the condition of impartiality certainly does not mean that he
must divide each dressing into ten equal but unusable fragments, and
even less that he must not distribute them for fear of being unfair. It
~ means that he must not allow his choice to be dictated by prejudice or
by considerations regarding the person of those to whom he gives or
refuses assistance. The condition of impartiality is fulfilled, when the
hundred wounded persons are dispersed, if the rescuer gives the dressings
to the first ten wounded he is able to reach, irrespective of who they
are, or, when he can reach any of them, if he is guided in his choice
by the apparent gravity of the wounds, making no distinction between
friends, allies and enemies. The ideal would be to be able to base the
distribution of relief entirely on the actual needs.
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During the Second World War the action of the Infernational Com-
mittee of the Red Cross itself, although impartial, was in actual fact
very -unequal. Should the International Committee have refrained
from making its 11,000 visits to camps to which it had access, on the
grounds that other camps were closed against it? Of course not. Its -
impartiality resided in the fact that it had offered its services equally
to all the belligerent Powers. In the same way the 450,000 tons of
relief sent to prisoner of war camps and distributed under the Commit-
tee’s auspices were very unequally divided amongst prisoners of differ-
ent nationalities. The reason in this case was that the International
Committee of the Red Cross was not the donor, but merely an inter-
mediary—the only channel by which the parcels could pass through
the blockade. Should it then have refused to transmit parcels which
mothers had prepared for their sons, or the generous packages which
a certain National Red Cross Society was sending.to compatriots
captured by the eneémy, simply because other mothers could not send such
parcels or because those sent by other National Societies were more
meagre? The answer again is no. The action of the International
Committee of the Red Cross was impartial in that it was equally available
as an intermediary to all mothers and all National Societies. But that
did not prevent it from drawing the attention of the donor Societies,
on several occasions, to inequalities which it had noted or, when
whole camps in Germany were hurriedly evacuated to the interior of
the country during the last days of - the conflict, from obtaining
authority to distribute the parcels, whatever their origin or destination,
to convoys. of prisoners of war who were dying of hunger and cold by
the roadside.

Humanitarian activities are not necessarily concerned directly with
the provision of protection or relief. They may be of any kind and
carried out in any manner, even indirect, compatible with the sovereignty .
and security of the State concerned. '

All these humanitarian act1v1t1es are subject to one ﬁnal condition
—the consent of the Parties to the conflict concerned. This condition
is obviously a harsh one. But one might almost say that it follows -
automatically. A belligerent Power can obviously not be obliged to
tolerate in its territory activities of any kind by any foreign organization.
That would be out of the question. The Powers do not have to give a
reason for their refusals. The decision is entirely theirs. But being
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bound to apply the Convention, they alone must bear the responsibility
if they refuse help in carrying out their engagements.

The “Parties concerned” must be taken to mean those upon which
the possibility of carrying out the action contemplated depends. For
example, when consignments of relief are forwarded, it is necessary to
obtain the consent not only of the State to which they are being sent,
but also of the State from which they come, of the countries through
which they pass in transit and, if they have to pass through a blockade,
of the Powers which control the blockade.

3. Scope of the Article

It is obvious that the practical scope of Article 9 is infinitely less,
in the Convention under consideration, than that of the corresponding
Articles in the Third and Fourth Conventions. ! Tt is mainly on behalf
of prisoners of war and civilians that the International Committee of
the Red Cross and other impartial humanitarian organizations can
usefully propose carrying out charitable activities. As we have already
said, the First Geneva Convention is mainly applied on the battlefield.
A wounded or sick person who is picked up. or captured by the enemy
becomes a prisoner of war. He is protected as such—subject to Article 12
below—by the Third Convention, and it is principally under the provi-
sions of the latter that international charitable action may be taken on
his behalf.

Nevertheless, the Article in the present Convention has its own
practical value. No one can foretell what a future war will consist of,

"under what conditions it will be waged and to what needs it will give
rise. It is therefore right that a door should be left open to any ini-
tiative or action, however unforeseeable today, which may help effectively
in protecting, caring for and aiding the wounded and sick.

Article 9 is also of considerable value from the legal point of view.
For faced with the barbarous realities of war, the law remains realistic
and humane. It keeps in mind the object of the Convention—namely,
human life, and peace between man and man, conscious that it is only
a means—and a ridiculously weak one when compared with war—of
attaining this object. Therefore, when all had been settled by legal

1 Third Convention, Article 9; Fourth Convention, Article 10.
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means—ordinary and extraordinary—by assigning rights and duties, by
obligations laid upon the belligerents and by the mission of the Pro-
tecting Powers, a corner was still found for something which no legal
text can prescribe, but which is nevertheless one of the most effective
means of combating war—namely charity, or in other words the spirit
of peace.

And that is where Article 9 is, finally, of immense symbolic value.
Through it the Conventions—all four Geneva Conventions of 1949—
are linked to their true origin—Henry Dunant’s gesture on the field of
battle. Article 9 is more than a tribute paid to Henry Dunant. It is
an invitation to all men of good will to perpetuate his gesture.

ARTICLE 10 — SUBSTITUTES FOR PROTECTING POWERS!

The High Contracting Parties may at any time agree to entrust to an’
organization which offers all guarantees of impartiality and efficacy the
duties incumbent on the Protecting Powers by virtue of the present Con-
vention.

When wounded and sick, or medical personnel and chaplains do not
benefit or cease to benefit, no maiter for what reason, by the activities
of a Protecting Power or of an organization provided for in the first
paragraph above, the Detaining Power shall request a neutral State, or
such an organization, to undertake the functions performed under the
present Convention by a Protecting Power designated by the Parties to a
conflict.

If protection cannot be arranged accordingly, the Detaining Power
shall request or shall accept, subject to the provisions of this Article, the
offer of the services of a humanitarian organization, such as the Inter-
national Committee of the Red Cross, to assume the humanitarian func-
tions performed by Protecting Powers under the present Convention. )

Any neutral Power or any organization invited by the Power concerned
or offering itself for these purposes, shall be required to act with a sense of
responsibility towards the Party to the conflict on which persons protected
by the present Convention depend, and shall be required to furnish sufficient

1 Article common to all four Conventions. Cf. Second Convention, Article 10;
Third Convention, Article 10; Fourth Convention, Article 11.
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assurances that it is in a position to undertake the appropriate functions
and to discharge them impartially.

No derogation from the preceding provisions shall be made by special
agreements between Powers one of which is restricted,. even temporarily,
in its freedom to negotiate with the other Power or its allies by reason of
military events, more particularly where the whole, or a substantial part,
of the territory of the said Power is occupied.

Whenever, in the present Convention, mention is made of a Protecting
Power, such mention also applies to substitute organizations in the sense
of the present Article.

GENERAL

This Article supplements Article 8, and cannot be considered except
in conjunction with the latter, on which see the commentary above 1.

Protecting Powers are not, we must repeat, a creation of the Geneva
Conventions. They constitute an institution—or more exactly, just a
practice—of international law, much older than the Conventions.
The appointment of a Protecting Power is a private matter between the
Power of Origin, which appoints, the Protecting Power, which is
appointed, and the State of Residence, in which the functions of the
Protecting Power are to be exercised. The 1949 Conventions do not
come into these arrangements. All they do is to designate, in the .person
of the Protecting Power, the third party entitled to be entrusted, not by
the Power of Origin alone, but this time by all the High Contracting
Parties, with a higher mission—that of participating in the application,
. and supervising the observance, of the Conventions.

The exercise' of the Protecting Power’s functions accordingly pre-
supposes the juridical existence and the capacity to act of the three
parties to the contract. In the event of one of the parties ceasing to
exist, or merely ceasing to be recognized by one of the other two, or
again, in the event of its losing its capacity to act, the Protecting Power’s
mandate comes to an end automatically.

This occurred on numerous occasions in the Second World War.
When the Protecting Power itself ceased to function, the gap could
be filled by the Power of Origin appointing another neutral State to -
take its place. Thus, towards the end of the war Switzerland and

1See above, pages 86 ff,
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Sweden between them were acting as Protecting Powers for practically
all the belligerent States. - But, when it was one of the two belligerents
whose legal or actual existence, or capacity to act, ceased, millions of
individuals in the hands of the enemy were left for good or evil at the
mercy of the latter. '

The International Committee of the Red Cross for its part could
not allow its interest in the victims of war to be overridden by juridical
considerations. Juridical considerations were a matter for Govern-
ments. In the eyes of the International Committee on the other hand
soldiers who were sick, wounded, or prisoners of war were always
suffering human beings, whether the country for which they fought
was, or was not, recognized by its opponent. The urgency of the need
. for treatment of their sickness or their wounds did not ‘depend on the
entry into force or the lapsing of a Convention. Accordingly the
International Committee set itself with varying, and generally limited,
success to make its traditional humanitarian assistance available to
prisoners of war whose title to protection under the 1929 Convention
was contested 1. It did more. In certain cases, where there was no
Protecting Power, the Committee was able, either on its own initiative
or at the request of one of the Parties, to engage in certain activities
reserved to the Protecting Power 2.

- The International Committee of the Red Cross took all these points
into consideration when it embarked on the study of the revision of
the existing Conventions and the draft of a new one. After considering
various solutions and consulting the Conference of Government Experts
of 1947 3, the Committee drafted an Article, common to all four Conven-
tions, which was approved by the Stockholm Conference and taken
as the basic text of the Diplomatic Conference of 1949. It ran as
follows:

The Contracting Parties may at any time agree to entrust to a body which offers
all guarantees of impartiality and efficacy the duties incumbent on the Protecting
Powers by virtue of the present Convention.

1See Report of the International Committee of the Red Cross on its activities during
the Second World War (September 1, 1939 — June 30, 1947), Vol. 1, Part III, Chap-
" ter XIII, pages 515 ff.

2 Ibid, Vol. 1, Part HI, Chapter VII, pages 353 ff.

3 See Report on the Work of the Conference of Government Experts for the Study
of the Conventions for the Protection of War Victims (Geneva, April 14-26, 1947),
Geneva, 1947, pages 263-298.
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Furthermore, if wounded and sick, or members of the medical personnel and
. chaplains do not benefit, or cease to benefit, by the activities of a Protecting Power
or of the said body, the Party to the conflict in whose hands they may be, shall be
under the obligation to make up for this lack of protection by inviting either a neutral
State or an impartial humanitarian body such as the International Committee of the
Red Cross, to assume in their behalf the duties devolving by virtue of the present
Convention on the Protecting Powers.
‘Whenever the Protecting Power is named in the present Convention, such reference
' also designates the bodies replacing it in the sense of the present Article.

This text was the occasion of arduous, and frequently confused,
discussions. To the principle there was little opposition; but the
wording gave rise to numerous amendments L.

Some felt that the second paragraph was not sufficiently precise.
There should, they said, be a clearer distinction between the different
cases in which a substitute was to be found for a Protecting Power.
A neutral State and a humanitarian organization could not be placed
on the same footing for service as substitutes. The International
Committee of the Red Cross itself said that it could hardly act as a
substitute for a Protecting Power in the full and true sense of the word.
The independence, by which all its activities -were conditioned, would
not permit of its acting as the agent of a particular Power. It might be
able, within the measure of its means, to take over the humanitarian
duties of the Protecting Power; but there were other duties of an admin-
istrative, or even a political,. character, which it could not carry out,
The discussion was now tending towards the idea of making a distinction
between substitutes proper of Protecting Powers and recourse, in the
event of the substitute itself ceasmg to function, to a humanitarian
organization.

Other delegations were afraid that the substitute, being appointed
by the Detaining Power, would not have the requisite independence, or
would lose sight of the interests of the Power of Origin. Others again
were apprehensive of an Occupying Power evading the provisions of
the Article by the conclusion of a special agreement with the Govern-
ment of the occupied country, where that Government was dominated,
and perhaps even set up, by the occupant.

Another view, first expressed by the Conference of Government
Experts in connection with the new Civilians Convention, was put
forward on several occasions by the French Delegation. It was to the

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-B (on
Article 8/9/9/9 of the Stockholm draft).
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effect that, in the event of a gen"er"al war in which there were no neutral
States left, the provisions of the Article would remain inoperative,
unless some special organization was set up in peacetime.

These various standpoints found embodiment in three main amend-
ments or proposals, as follows: ’

1. An elaborate amendment of the United Kingdom, proposing ’
to split up the second paragraph of the Stockholm draft into three
separate parts, dealing with three possible ways (conceived as successive,
and not alternative possibilities) of fepla‘cing the Protecting Power L.

2. A French proposal to insert in all four Conventions the provision
adopted at Stockholm for prisoners of war only. The object of the
amendment was to prevent the conclusion of special agreements between |
the Occupying Power and the adverse Government, since the latter’s
liberty of action would be restricted.

3. Another French proposal for a new Article setting up a “High
international Committee”, consisting of 30 persons of established
impartiality, to replace the Protecting Power.

The United Kingdom amendment was discussed line by line. Parts
of it were adopted; others were rejected. It was then redrafted, and led
ultimately to the division of the second paragraph of the Stockholm
text into two distinct parts, which became paragraphs 2 and 3 of the
Article in its final form. The United Kingdom amendment also led to
the adoption of the new paragraph 4.

The first French proposal, which was adopted, resulted in the inser-
tion, in all four Conventions, of paragraph 5, which was originally meant
to figure only in the Third (Prisoners of War) Convention. The second
French proposal was accepted by some; but others pointed out the
various practical difficulties which it would involve. It was accordingly
given the form of a simple recommendation, and adopted as such as:
Resolution 2 2.

In the end paragraphs 1, 5 and 6 were approved unanimously in the.
Joint Committee, while paragraphs 2, 3 and 4, and the Article as a whole,

1 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. 11-B, pages
65-66.
2 See below, page 431. See also Final Record of the Diplomatic Conference of
Geneva, 1949, Vol. II-B, on Article 7A, especially pages 27, 30 and 487.
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‘were approved only by a majority. At the plenary meeting of the
_Conference the Article was finally adopted by 30 votes to 8. Opposi-
tion, which was persistent and recurred at every stage of the discussion,
was confirmed by reservations at the time of signature . It was directed
above all against paragraphs 2 and 3. Numerous delegations were
“ynwilling to allow a Detaining—that is to say, an enemy—Power to
-appoint a substitute of its own choice without the agreement of the
_ power of Origin. It may have been due to the confused nature of the
. ‘giscussions, or to inevitable defects in the translation of oral discussions.
put this view was founded on a misunderstanding of the p'urport of
paragraphs 2 and 3. The opponents of the text based their contentions
on the idea that if the Protecting Power chosen by the Power of Origin
~ geased to function, it would- follow automatically that the adverse
Power would alone be qualified to find it a successor 2.

It is true that, in the enumeration of the successive cases of absence
of protection, the Conference omitted to state that where the Protecting -
Power ceased to function, it would rest with the Power of Origin to
‘appoint a substitute. But this was an omission which it did not rest
.with the Conference to make good. It was not for the Conference to
¢reate or to regulate the system of Protecting Powers, which is governed
by international usage. All that the Conference was called upon to
do was to determine the particular duties of co-operation and supervision

"to be assigned to the Protecting Power and, in the event of the absence
of any Protecting Power, to decide to whom, and in what manner, the
duties of the latter should be transferred.

1Ten delegations made reservations on this point - when signing the Convention.
Reservations do not take effect—if they are maintained—until after ratification of the
Convention. The reservations of Czechoslovakia-and Yugoslavia, both of which
countries have ratified the Convention, are as follows. The wording of both is
identical.

“The Government of the Czechoslovakian Republic (The Government of the
Federal People’s Republic of Yugoslavia) will not consider as legal a request by
the Detaining Power that a neutral State or an international organization or a
humanitarian organization should undertake the functions performed under the
present Convention by the Protecting Powers, on behalf of the wounded and
sick, or medical personnel and chaplams, unless the Government whose natlonals
they are has given its consent.”

2 See Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-B,
especiaily page 351.
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PARAGRAPH 1 — SPECIAL INTERNATIONAL ORGANIZATION

By the mere fact of choosing a Protecting Power, in accordance
with international usage, a belligerent State appoints the latter to play
the part indicated in Article 8, and to perform the duties which the’
part entails.

The first paragraph of Article 10 gives the High Contracting Parties
the option of entrusting this high mission to a special organization.

The provision relates only to the duties envisaged by the Convention.
It does not in any way affect the right of the Power of Origin to appoint
an ordinary Protecting Power; nor does it affect the normal duties of a
Protecting Power, such as the safeguarding of the diplomatic, commercial
and financial interests of the Power of Origin vis-g-vis its adversary, or
the protection of individuals and their property over and above the
protection provided by the Conventions. All that remains a- private
matter between the parties concerned. -

Accordingly a belligerent Power may quite well appoint simul-
taneously: '

(a) a neutral State as ordinary Protecting Power, to perform the usual
duties of a Protecting Power, other than the duties for which the
Convention provides;

(b) (by agreement with the enemy) an organization as described in
paragraph 1, to perform the duties for which the Convention.
provides.

The belligerent cannot appoint any organization he pleases. Two
conditions are essential: there must be agreement between both parties
as to the appointment; and the organization appointed must offer every .
guarantee of impartiality and efficacy.

What is meant by “impartiality” has been already shownl. But it is
difficult to define here the conditions for “efficacy”, since they will
depend on the nature, extent and degree of localization of the conflict.
The guarantees of efficacy are to be sought mainly in the financial and
material resources which the organization has at its command and, even
more perhaps, in its resources in qualified staff. Its independence in

1 See above, page 109.
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relation to the Parties to the conflict, the authority it has in the inter-
national world, enabling its representatives to deal with the Powers on a
footing of equality, and finally its accumulated experience—all these
are factors calculated to weigh heavily in deciding the parties to agree
to its appointment. ~Without such agreement the special organization
to which paragraph 1 relates cannot be appointed; and in the absence
of such agreement the duties for which the Convention provides fall
automatically to the Protecting Powers.

Paragraph 1 is applicable at any time. There are three conceivable
contingencies in which it may be applicable :

(a) In peacetime the High Contracting Parties may conclude an
ad hoc agreement by which the role assigned by the Convention to the
Protecting Powers is to be entrusted, in the event of armed conflict, to a
special organization designated by name. In such a case, as soon as a
conflict breaks out between two or more of the High Contracting Parties,
the organization in question will be invested with the functions arising
out of Article 8. The Protecting Powers appointed by the Parties
to the conflict will thereupon be ipso facto freed of responsibility for
performing the said functions.

Such was the original idea voiced at the Conference of Government
Experts in 1947. But the agreement regarding the appointment of a
special organization need not necessarily be concluded between 2all the
Powers parties to the Convention. It may be the act of some of them
only, in which case the special organization will not be invested with the
functions arising out of Article 8 except in regard to relations between
adversaries who are parties to the agreement. For all other purposes
the Protecting Powers will continue to disché.rge these functions.

(b) Atthe outset of hostilities the Parties to the conflict, in appointing
their respective Protecting Powers, may agree to have recourse to a
special organization for the application of the Convention. An agree-
ment of this kind, handing over to the special organization the functions
for which Article 8 provides, relieves the Protecting Powers eo ipso
of those functions, leaving them to pursue their other activities arising
out of international usage.

(c) In the course of the conflict the opposing Parties may agree
for some reason—in order, for example, to relieve the Protecting Powers
—to entrust to a special organization a part of the functions exercised
by those Powers under the Convention.



120 ARTICLE 10

It may be noted that in any one of these three contingencies the
Parties to the conflict are free to entrust to the special organization
(if it agrees) the other duties, independent of the Conventions, of the
Protecting Power. It was not for the Convention to lay down rules on
the point. It was a matter falling within the exclusive competence
of the Parties concerned.

The Diplomatic Conference refrained from any more precise indi-
cation, even by analogy, of the organization to which the paragraph
relates. The organization may be one which is specially created for
the sole purposes of Article 10, or it may be an organization already
existing. The latter may be either specialized or not; it may be official
or private, international or national. What matters is its impartiality.

PARAGRAPH 2 — ABSENCE OF PROTECTING POWER

We here come to the actual appointment of the substitute for the
Protecting Power. Under what conditions and at what. moment does
the paragraph become applicable?

The text, as we have seen, gave rise to serious opposition, and even
led to reservations!. It was feared that a Detaining Power might
appoint a substitute of its own choice, not approved by the Power of
Origin who is primarily concerned, by the simple process of inducing
the Protecting Power appointed by the Power of Origin to renounce its
functions. '

These apprehensions were unfounded. In the first place the text
does not speak of “the activities of the Protecting Power appointed at the
outset of the conflict” but of “the activities of a Protecting Power”.
We can only repeat the essential point that the Convention does not
affect the process of appointment of the Protecting Power, which i
governed by international usage. The disappearance, renunciation or
disclaimer of the Protecting Power originally chosen by the Power of
Origin does not in any way deprive the latter of its freedom to appoint
another neutral State to take the place of the first, or a third to take the
place of the second, or a fourth to take the place of the third, and so on.
These successive appointees are not “substitutes” for the first Protecting

1 See above, page 117.
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power. They are Protecting Powers on precisely the same footing as the
first Protecting Power. So long as there is a Protecting Power of
some sort, and the adversaries have not had recourse to the possibility
for which paragraph 1 provides, only Article 8 is applicable. The case
is the same where, the Parties to the conflict having had recourse to
paragraph 1 and appointed a special organization, the organization
ceases for one reason or another to function. Its disappearance does
not in any way deprive them of the right to appoint, each for himself, an
ordinary Protecting Power. Better still, the Protecting Powers they
.appoint for the discharge of the ordinary representative functions will
in such case become automatically responsible under Article 8 for the
duties for which the Conventions provide.

The above considerations, the actual wording of paragraph 2, and
the fact that it is the Detaining Power (that is to say, the Power which
would appear to be the least suitable for the purpose) which is made
responsible for ensuring the protection of enemy personnel fallen into
its hands, all go to show that paragraph 2 cannot, and must not, be
applied until all other possibilities of arranging for their protection by
means of either a Protecting Power or a special organization—both of
which solutions imply the express consent of the Power of Origin—have
been exhausted. " ' _

In practice such an eventuality could hardly occur, unless the Power
of Origin ceased to exist. The Detaining Power could not in such a
case be blamed for choosing a substitute without the consent, or in
defiance of the wishes, of the Power of Origin, since the latter would
not be in a position to conclude a valid agreement or, in fact, to express
an opinion of any sort. - Better a protector appointed by the Detaining
Power itself than no protector at all. The same argument
would hold good if the Power of Origin persistently refrained from
appointing, or refused to appoint, a Protecting Power.

The Detaining Power has not a completely free hand in the choice
of the substitute. It has to “request a neutral State, or such an organi-
zation” to take the position. It cannot therefore appoint an allied
Power. The State, if it is to be a State, must be neutral. It is, of
course, possible for a State to be neutral (that is to say, not to be involved
in the conflict on either side) and at the same time to be bound by a
treaty of friendship with the Detaining Power. But its very neutrality
will leave it a certain minimum of independence in relation to the Detain-
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ing Power.. It was hardly possible in the Convention to go into further
detail. But it is obvious that a State which, while keeping out of the
conflict, has previously broken off diplomatic relations with the camp
opposed to the Detaining Power will be ineligible.

The text leaves no choice as to the organization to which recourse
may be had. There can only be one such brganization, if there is one
atall. The words “or such an organization” do not mean any organiza-
tion which offers all guarantees of impartiality and efficacy. They can
only refer to the organization mentioned in the previous line as being
“provided for in the first paragraph above”, that is to say, an organiza-
tion appointed by previous agreement between the Contracting Parties,
and consequently accepted in advance by the Power of Origin.

The neutral State or organization thus appointed by the Detaining
Power is not really a Protecting Power. Its appointment is exceptional,
and is only made in order to apply the Convention. It entitles it to
perform all the duties devolving upon a Protecting Power under the
Convention, but no others.

PARAGRAPH 3 — IN DEFAULT OF SUBSTITUTES

We come to the final stage where, no organization having been
appointed under paragraph 1, and the Power of Origin being no longer
in a position to appoint a Protecting Power, the Detaining Power,
having made every effort under paragraph 2, has failed to find a neutral -
State. There are no longer any possible substitutes. It is then that,
as a last resource, the Convention calls upon a humanitarian organization.

The Convention’s request in this case is no longer to “undertake
the functions performed by a Protecting Power”. It speaks only of
“humanitarian functions”. That is logical. There is no longer any
question of a real substitute, and a humanitarian organization cannot
be expected to fulfil all the functions devolving on a Protecting Power
under the Conventions. What the humanitarian organization is asked
to do, in the chaotic conditions which would exist if there were no longer
any neutral States, is to undertake those activities, at least, which bring
directly and immediately to the persons protected by the Convention,
the care which their condition demands. This distinction has, moreover,
the advantage of showing that the humanitarian organization referred
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to in paragraph 3, unlike a Protecting Power or its substitute, does. not
act, as it were, as an agent or official, but rather as a voluntary helper.
“This is of great importance—to the International Committee of the
‘Red Cross at any rate—in that it safeguards the independence of the
organization; and that is an essential condition for its humanitarian
work.

The Detaining Power must request the intervention of the humanitar-
_jan organization. And should the humanitarian organization antici-

. pate its approaches with a spontaneous offer of services, the Detaining
Power must accept them.
The obligation to ask for such services is unconditional. Conse-
» quently, a Detaining Power which was justified in declining the offer of
services of a particular humanitarian organization, would not thereby
be relieved of its obligation, but would have to ask for the co-operation
of another organization. The same obligation would be operative
in the event of the first organization which it approached, or which
offered its services, ceasing to function for any reason. _

On the other hand, the obligation to accept offers of services is
qualified by the condition “subject to the provisions of this Article”;
and these provisions can only be those of the present paragraph and
paragraph 4. The Detaining Power cannot therefore decline these
offers of service, unless it has already applied for, and obtained, the
co-operation of another qualified humanitarian organization, or unless
the organization making the offer fails to furnish “sufficient assurances”

- as required by paragraph 4.

It is obvious that the Detaining Power is always free to request, and

accept, the simultaneous services of several humanitarian organizations.

 PARAGRAPH 4 — REQUISITE QUALIFICATIONS

The Protecting Power is primarily the agent of the Power of Origin,
whose interests it safeguards vis-d-vis the adverse Power. The Conven-
tion imposes on it in this capacity humanitarian duties, which it asks
the Protecting Power to perform as impartially as possible. That
postulate does not deprive the Protecting Power of its primary character
as representative of the Power of Origin. The substitute, on the other
hand, who takes the place of the Protecting Power in the event of the
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latter ceasing to function, is appointed by the enemy of the Power of
Origin; and fears were expressed in the course of the discussions at the
Diplomatic Conference that the Detaining Power might tend to appoint a
neutral State or an organization devoted to its (the Detaining Power’s)
cause. Hence the desire to bring it home to the substitute that, although
he was chosen by the Detaining Power, this course was an exceptional
one adopted for want of a better alternative, that it did not make him
the agent of the Detaining Power, and that he is charged by all the
Contracting Parties with loyal co-operation in the application of the
Convention in relation to the adversaries of the Detaining Power. Was
this reminder indispensable? It would have no effect on a substitute of
deliberate bad faith; but is there not a risk of its appearing to an honest
‘substitute as an offensive suspicion? Our own feeling is rather that the
paragraph is not so much an admonition to the substitute as a weapon
placed in his hands to enable him to insist on the Detaining Power
according him the means and independence necessary for the perform-
ance of his duties with the impartiality required by the Convention.

As for the “sufficient assurances” required by the paragraph, reference
is made to what was said above on the subject of paragraph 11. The
matter is one on which the Detaining Power will in practice be the sole
judge; and, as it will be the sole judge, so it alone will bear the respon-
sibility for all such deficiencies in the application of the Convention
as are due to incapacity or lack of impartiality on the part of a
substitute invited or accepted by it in the place of one better qualified.

PARAGRAPH 5 — PROHIBITED DEROGATIONS

This paragraph, which was added to the drafts of the International
Commiitee of the Red Cross by the Stockholm Conference, but only
in the case of the Third Convention, was inserted by the Diplomatic
Conference in all four Conventions. 1Its purpose is to ensure neutral
and impartial scrutiny in all circumstances, including cases where one
Party to the conflict has become subject to the domination of the other.
An Occupying Power, temporarily or finally victorious, will not in future
be able to evade the provisions of Article 10 by establishing, by agree-

1 See above, page 118.
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ment with an enemy Government fallen under its influence, or actually

set up by it, a system in which a special substitute, at its beck and call,
“would in actual fact place the sick and wounded and the medical per-

sonnel at its mercy, rendering any sort of supervision illusory. So

long as a Detaining Power has protected persons in its charge, no plea

of an arrangement with the enemy can be valid. It is bound either to

continue to accept the intervention of the Protecting Power or, if there
" is no longer a Protecting Power, to provide a substitute in accordance
with the provisions of Article 10.

Paragraph 6 explains itself and calls for no comment.

CONCLUSION

It would be idle to deny that Article 10 is not all it might be. In
spite of an obvious effort to carry matters to their logical conclusion,
the Article remains incomplete and confused. It could hardly be
otherwise in view of the difficulty of the subject-matter and the confused
nature of the situations with which it deals. Its provisions may, perhaps,
admit of different interpretations. But let us not go into them here.
Let us rather consider the positive achievements of the Article.

Like the two Articles which precede it, Article 10 supplements
and reinforces Article 1. The Convention is to be respected
in all circumstances. That requirement is so essential that the absolute
undertaking of the Parties to the conflict is not enough. Independent,
impartial and effective supervision from outside is also necessary; and,
where even that is impossible, a final possibility is provided.

The one thing that matters, the one thing that counts, is the principle
set forth in Article 12, the Article on which all the other provisions of
the Convention depend. Such is its significance that even war, which
is the raison d’étre of the Convention, cannot prevail against it. So
there may be many interpretations of Article 10; but only one true one
—that interpretation, namely, which is best fitted to give practlcal
effect to the provisions of Article 12.
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ARTICLE 11 — CONCILIATION PROCEDURE!

In cases where they deem it advisable in the interest of protected
persons, particularly in cases of disagreement between the Parties to the
conflict as to the application or interpretation of the provisions of the
present Convention, the Protecting Powers shall lend their good offices
with a view to settling the disagreement.

For this purpose, each of the Protecting Powers may, either at the
invitation of omne Party or on its own initiative, propose to the Parties to
the conflict a meeting of their representatives, in particular of the authorities
responsible for the wounded and sick, members of medical personnel and
chaplains, possibly on neutral territory suitably chosen. The Parties to
the conflict shall be bound to give effect to the proposals made to them for
this purpose. The Protecting Powers may, if necessary, propose for
approval by the Parties to the conflict a person belonging to a neutral
Power, or delegated by the International Committee of the Red Cross,
who shall be invited to take part in such a meeting.

This Article is completely new in the First Geneva Convention,
although its main principles were already embodied in a slightly different
form in Article 83, paragraph 3, and Article 87 of the 1929 Convention
relative to the treatment of prisoners of war. In the drafts which it
submitted to the XVIIth International Red Cross Conference, the
International Committee of the Red Cross had already proposed the
amalgamation of these two provisions into a single Article to be placed
among the general provisions at the beginning of the Convention.
This proposal, together with a suggestion that it should be inserted in all |
four Conventions, was accepted.

There was little discussion on the Article, which was adopted almost
without alteration by the Diplomatic Conference. It was submitted
with others to the so-called Joint Committee charged with the study of -
Articles common to all four Conventions. The Joint Committee
referred the Article to its Special Committee, and the latter appointed
a Working Party to consider all the provisions concerning the settlement

1 Article common to all four Conventions. Cf. Second Convention, Article 11;
Third Convention, Article 11; Fourth Convention, Article 12.
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of disputes which might arise in the application of the Conventions.

" The proposal, put forward by the Working Party, to insert this Article

in all four Geneva Conventions was approved in turn by the Joint Com-
mittee and the Plenary Assembly. ’

The alterations made were in general intended to facilitate the action

and extend the competence of the Protecting Powers in this

domain.

PARAGRAPH 1 — GOOD OFFICES OF THE PROTECTING POWERS

It is no longer only in cases of disagreement between the Parties to
“ the conflict as to the application of the Convention (as intended in
1929) that the Protecting Powers are to lend their good offices, but
also in all cases where they deem it advisable in the interest of protected
persons. Furthermore, it is explicitly laid down that the Protecting
Powers shall act in this way when there is disagreement as to the
interpretation of the provisions of the Convention. This latter provision
is new.

The only indication which the Convention contains as to the form
which such good offices will take, is the provision made in paragraph 2
of the present Article for a possible meeting between the representatives
of the Parties to the conflict. The Protecting Powers may, however,
resort to other methods. They will undoubtedly in most cases try to
achieve a reasonable compromise reconciling the different points of
view, and will do all they can to prevent the disagreement from becoming
acute.

It may happen that one and the same State is responsible for safe-
guarding the interests of each of two belligerents vis-d-vis the other, or

. there may be two different Protecting Powers. In the latter case they
can take action either severally or jointly. It is generally preferable
to have an agreement concluded beforehand between the two Protecting
Powers.

During the Second World War there were several cases of disagree-
ment between belligerents as to the application of the provisions of the
1929 Conventions. The Protecting Powers were inclined more often
than not to regard themselves as agents, acting only on the instructions
of the Power whose interests they safeguarded. In its new form this
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paragraph invites them to take a more active line. The general tendency -
of the 1949 Conventions is indeed to entrust Protecting Powers with
rights and duties considerably more extensive than those which would
devolve upon them as mere agents, as well as a certain power of ini-
tiative. They thus become, as it were, the agents or trustees of all the
Contracting Parties and act in such cases solely according to their own
consciences 1. The task of countries which agree to play the part of
Protecting Powers will naturally be much heavier now than it was
under the 1929 Conventions.

PARAGRAPH 2 — MEETING OF REPRESENTATIVES OF PARTIES
TO THE CONFLICT

This paragraph combines provisions already found in Article 83,
paragraph 3, and Article 87, paragraph 2, of the 1929 Convention
relative to prisoners of war. It has first to be borne in mind that hence-
forward Protecting Powers have the right to act on their own initiative,
and are no longer dependent, as the 1929 text might seem to imply, on
the initiative of the Party to the conflict whose interests they safeguard.
This idea of arranging a meeting of the representatives of the Parties
to the conflict on neutral territory suitably chosen is very largely the
result of experience gained during the First World War, when such
meetings, which were fairly frequent, resulted in the conclusion of
special agreements on the treatment of prisoners of war and other
problems of a humanitarian nature 2.

1 This extension of their powers is a logical consequence of the general mission
entrusted to them under Article 8: “The present Convention shall be applied with
the cooperation and under the scrutiny of the Protecting Powers”. See above;
page 000. . :

2 Mme Frick-Cramer, in her article Le Comité international de la Croix-Rouge et
les Conventions internationales pour les prisonniers de guerre el les civils, gives (he
following list of some of the principal agreements concluded: Copenhagen Agree-
ment, in October-November 1917 (Germany, Austria-Hungary, Rumania, Russia,
Turkey and various National Red Cross Societies); Agreements between Turkey,
Great Britain and France, signed at Berne on 28 December 1917 and 23 March
1918; Franco-German Agreement, signed at Berne on 15 March 1918; Franco-
German Agreement, signed at Berne on 26 April 1918; Austro-Serbian Agreement,
signed at Berne on 1 June 1918; Agreement between Germany and Great Britain,
signed at The Hague on 14 July 1918; Convention between Austria-Hungary and
Italy, signed at Berne on 21 September 1918; German-American Agreement, signe
at Berne on 11 November 1918. (Revue internationale de la Croix-Rouge Nos. 293
and 295, of 1943).

Several of these agreements were concluded, as will be seen, under the auspices
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On the other hand, during the Second World War no meeting of this
kind took place, so far at least as the International Committee of the
Red Cross is aware. It is true—and deplorable—that the particularly
pitter nature of the struggle made such meetings very difficult if not
impossible. No matter how much care is given to the drawing up
of the Geneva Conventions, situations calling for an adaptation of their
provisions and unforeseen circumstances requiring special treatment,
are always possible. The difficulty of coming to an agreement without
direct contact between the belligerents, and the delays involved by such
negotiations, are well known. In connection with the application ot the
First Geneva Convention stich meetings might be of great value. They
would for instance make it possible to select routes for the repatriation
of the seriously wounded and sick. They would allow of arrangements
being made for the relief of medical personnel, and would help to settle
many other questions. There is reason to hope that the new role assigned
to the Protecting Powers will often allow the condition of war victims
to be improved considerably.

The other 1929 provisions have been little changed. The Partles
to the conflict are bound to give effect to the proposals made to them by
the Protecting Powers with a view to a meeting. And the Protecting
Powers may suggest that a neutral personage, possibly appointed by the
International Committee of the Red Cross, should be present at the
meeting. It is hoped that these provisions will be applied in practice,
for they are certainly calculated to facilitate to a great extent the applica-
tion of the Geneva Conventions, and to ensure satisfactory treatment
of the persons protected by those Conventions.

It may be added that during the Diplomatic Conference one dele-
gation was against any reference in this Article to disagreements as to
the interpretation of the Convention, on the ground that its interpreta-

of the Swiss Government, of which one of the members at the time was M. Gustave
Ador, President of the ICRC. In most cases the negotiators of the two Patties did
not sit together. Each delegation was in a separate room, and a neutral personage
went from one room to the other transmitting the proposals made and the replies
received. This procedure slowed down the work to some extent; but it enabled
extremely' satisfactory results to be achieved, without enemies havmg to sit face to
face. M. Georges Cahen-Salvador, one of the French negotiators, gives a humorous
description of this form of negotiation in his book Les Prisonniers de guerre. pages 100 fT.

Provisions concerning the treatment of medical personnel and their assignment
to the care of prisoners of war figure in the agreements concluded. Several of the
agreements also deal at some length with the problem of the repatriation of seriously
sick or seriously wounded prisoners of war.
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tion was not a matter for the Protecting Powers but solely for the Con-
tracting - Parties. Several delegations pointed out in this connection
that there was no question of entrusting the interpretation of the Conven-
tion to the Protecting Powers, but only of allowing them to adjust
differences arising in regard to its interpretation.

Legal settlement of disputes. — A few words may well be said here
concerning a provision whose insertion in the Convention was proposed
by several delegations at the opening of the discussions of the Diplo-
matic Conference. These delegations asserted that, owing to the
evolution of international law, it was no longer possible today to draw
up a Convention.without providing for the legal settlement of problems
arising out of its application or interpretation. The point was studied
by a Working Party of the Joint Committee’s Special Committee which
adopted the text of an Article 41 A, to be inserted immediately after the
Article relating to enquiry procedure (Article 52 of the present Con-
vention 1).

The new Article read as follows:

The High Contracting Parties who haye not recognized as compulsory ipso facto
and without special agreement, in relation to any State accepting the same obligation,
the jurisdiction of the International Court of Justice in the circumstances mentioned
in Article 36 of the Statute of the Court, undertake to recognize the competency of
the Court in all matters concerning the interpretation or application of the present
Convention 2,

This Article, though immediately subjected to violent criticism,
. was adopted first by the Spec¢ial Committee and then by the Joint Com-
mittee itself. Further discussion took place in the Plenary Assembly
of the Conference, in the course of which several delegates stressed. the
fact that such a provision was in opposition to Article 35 of the Statute
of the International Court, which makes the United Nations Security
Council responsible for laying down the conditions in which the Court
_is open to States not parties to its statutes. They considered that it
was inadvisable for Conventions completely independent of the juridical
system of the United Nations, to include a provision dealing with the
competence of an organ of that organization. After a lengthy discussion

1 See below, page 374.
2 Final Record of the Diplomatic Conference of Geneva, 1949, Volume II-A, p. 230.
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the Conference decided to change the proposed Article into a Resolu-
tion 2, which was adopted without opposition. It reads as follows:

The Conference recommends that, in the case of a dispute relating to the inter-
. -pretation or application of the present Conventions which cannot be settled by other
. means, the High Contracting Parties concerned endeavour to agree between them-
selves to refer such dispute to the International Court of Justice.

The Diplomatic Conference no doubt acted wisely in eschewing a
blend of two distinct juridical systems. It may indeed be desirable
* for a Convention to constitute a whole in itself, and to contain clauses
laying down the procedure for the legal settlement of disputes; but it
is none the less true that the Geneva Conventions, in virtue of their
. purely humanitarian nature, are exceptions to that rule. It is open to
any and every State, whether or not a member of the United Nations, .
to ratify or adhere to them. Their keynote is universality. They are
above and beyond all political and juridical problems.

Nevertheless, the pressing recommendation contained in the Resolu- -
tion quoted has a definite value of its own, and constitutes a powerful
incentive to belligerents, in the circumstances indicated, to appeal to
the Hague Court.

I Resolution 1, see below, page 431,



CHAPTER 1I

WOUNDED AND SICK !

This Chapter is one of the most important in the Convention. The
Convention may even be said to rest upon it, since it embodies the
essential idea which was championed by the founders of the Red Cross
and has dominated the whole of the Geneva Convention since 1864—
the idea, namely, that the person of the soldier who has been wounded
or who is sick, and for that reason is hors de combat, is from that moment
sacred and inviolable. He must be tended with the same care, whether
he be friend or foe.

Any Convention must logically begin with a certain number of
definitions, the object of which is to specify and delimit the subject
matter. Such is the purpose of the present Chapter, which for practical
purposes should be regarded as being the first in the Convention.

In addition to the great principle of inviolability stated above,
the Chapter contains a definition of the military and other persons to
whom, when they are wounded or sick, the Convention is to apply;
their status is also defined, and there are a number of provisions which
relate to them exclusively: to the search for them on the battlefield, their
evacuation, their registration by the Power by which they are received,
the transmission of particulars concerning them and provisions relating
to the dead. The Chapter further contains a final Article (Article 18)
dealing with the role of the population in regard to the wounded and sick.

If the present Chapter is compared with the corresponding provisions
of 1929, 1906 and 1864, it will be found that there has, on the whole,
been no radical change. On the other hand the form has been completely

] 1 For brevity the word “wounded” will sometimes be used alone. But it is intended
in such cases to cover the “sick” as well. The Convention accords the same status
to both.
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changed, and numerous additions have been made in matters of detail.
The changes are particularly striking if reference is made to the original
text of 1864, in which only one Article in ten related to the wounded and
sick. The majority of the new provisions could have been regarded as
implicit in the earlier texts; but their incorporation in the written law
is none the less an important advance. By its attitude in developing
and strengthening the former text the Diplomatic Conference of 1949
has indicated, in this as in other instances, its desire to accord to
war victims even greater guarantees of humane treatment than in the

past.
ARTICLE 12 — PROTECTION AND CARE

Members of the armed forces and other persons mentioned in the
following Article, who are wounded or sick, shall be respected and protected
in all circumstances.

They shall be treated humanely and cared for by the Party to the
conflict in whose power they may be, without any adverse distinction
founded on sex, race, nationality, religion, political opinions, or any other
similar criteria. Any attempts upon their lives, or violence to their persons,
shall be strictly prohibited; in particular, they shall not be murdered or
exterminated, subjected to torture or to biological experiments; they shall
not wilfully be left without medical assistance and care, nor shall conditions
exposing them to contagion or infection be created.

Only urgent medical reasons will authorize priority in the order of
treatment to be administered.

Women shall be treated with all consideration due to their sex.

The Party to the conflict which is compelled to abandon wounded or
sick to the enemy shall, as far as military considerations permit, leave with

- them a part of its medical personnel and material to assist in their care.

This Article, as the commentafor on the 1929 Geneva Convention !
very properly emphasized, is the keystone of the whole Convention.
The principle of the inviolability of the wounded and sick, which figured

1 Paul Des Gouttes, Commentaire de la Convention de Genéve du 27 juillet 1929,
Geneva, 1930, page 11.
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as Article 6 in 1864, had been transferred in 1906 to its natural and
logical place at the beginning of the Convention, as Article 1. In 1949,
however, the necessity of commencing the four Geneva Conventions
with common general provisions caused it to become Article 12. It is
none the less true that the Article opens the Convention proper and
dominates it throughout. From the great principle laid down in that
Article flow all the other obligations imposed upon Parties to a conflict
in the subsequent Chapters—namely, the obligation to respect medical
units and establishments (Chapter III), the personnel entrusted with the
care of the wounded (Chapter IV), buildings and material (Chapter V),
medical transports (Chapter VI) and, lastly, the emblem, which is to serve
as the common visible symbol of immunity (Chapter VII).

PARAGRAPH 1 — RESPECT AND PROTECTION

A. General. — The 1864 Convention confined itself to stating the
principle in all its simplicity, but at the same time with ali its force,
without developing its meaning in any way: “The military wounded
and sick shall be collected and cared for, to whatever nation they may
belong.” '

At the time of the first revision in 1906 the idea of respect for the
wounded—implicit until then—was expressly added. At the second
revision, in 1929, the formula was further extended by speaking of
protection and humanity. \ . :

It should be pointed .out in this connection that the notion of “neu-
trality”, a term which in the 1864 text expressed the immunity enjoyed
by ambulances, medical personnel, and by implication the wounded
themselves, had already been dropped by 1906. The notion in question
no doubt conveyed clearly enough thai a combatani ceased to be an
enemy once he was wounded and therefore harmless, and also the
conception of medical personnel as being outside the conflict; but it
did not correspond to reality, as the term “neutrality” refers essentially
to the abstention of persons who are taking no part in the conflict.
In place of this unsuitable and inexact expression it was thought pre-
ferable to substitute the notion of respect and protection in all cir-
cumstances. The word “respect” (respecter) means, according to the
Dictionary of the French Academy, “to spare, not to attack”
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(épargner, ne point attaquer)', whereas “protect” (protéger) means
“to come to someone’s defence, to lend help and support” (prendre la
défense de quelqu’un, préter secours et appui). The introduction of these
words made it unlawful for an enemy to attack, kill, illtreat or in any
way harm a fallen and unarmed soldier, while it at the same time imposed
upon the enemy an obligation to come to his aid and give him such
care as his condition required.

The Diplomatic Conference of 1949 very rightly considered that this
great principle, the corner-stone of the Convention, must not be touched.
It accordingly left intact the four imperatives which had in 1929 defined
the inviolability of the wounded—namely, respect, protection, humane
treatment and care. It was desired, however, to make the last
two of these unconditional requirements more precise in certain respects.
For greater clarity, and with a view to rendering more formal the absolute
command regarding respect and protection, two separate paragraphs,
which will be considered below, were devoted to these principles.

B. Extent of the obligation. — The obligation embodied in this
paragraph (paragraph 1) is general in character: it is applicable “in all
" circumstances”. The wounded are to be respected just as much when

they are with their own army or in no man’s land as when they have
fallen into the hands of the enemy. The obligation applies to all com-
batants in an army, whoever they may be, and also to non-combatants.
It applies also to civilians, in regard to whom Article 18 specifically
states: “The civilian population shall respect these wounded and sick,
and in particular abstain from offering them violence.” A clear state-
ment to that effect was essential in view of the special character which
- modern warfare is liable to assume (dispersion of combatants, isolation
of units, mobility of fronts, etc.) and which may lead to closer and more
frequent contacts between military and civilians. It was necessary
therefore, and more necessary today than in the past, that the principle
‘of the inviolability of wounded combatants should be brought home,
not only to the fighting forces, but also to the general public. That
principle is one of the fine flowers of civilization, and should be implanted
firmly in publi¢ morals and in the public conscience. ,
The necessity of not confining the benefits of the Convention to

1 The word “respect” has even a more active connotation: it comprises such action
as is necessary to ensure respect, as in the phrase “respect of the human person”.
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officers and soldiers alone, but of extending it to include “other persons
officially attached to the armed forces”, had been recognized in 1906;
but no attempt was made to specify who such persons might be, as it
was desired to avoid encumbering the text and above all to avoid the
drawbacks to a restrictive and possibly incomplete enumeration. It was
felt that the fact of officially belonging to an army could be shown
sufficiently clearly by an entry in the paybook of the man concerned or
by some other authentic document. This attitude continued to be
maintained by the 1929 Conference.

The Diplomatic Conference of 1949, on the other hand, took a
different view for reasons which will be indicated below in connection
with Article 13. It decided to incorporate in the Convention itself as
complete a list as possible of the persons to whom the Convention was to
be applicable. It is to this list that the paragraph under consideration’
(paragraph 1) refers. '

C. Definition of the wounded. — WNo attempt has ever been made in
the Geneva Convention to define what is meant by a “wounded or
sick” combatant; nor has there ever been any definition of the degree -
of severity of a wound or a sickness entitling the wounded or sick com-
batant to respect. That is as well; for any definition would necessarily
be restrictive in character, and would thereby open the door to every kind
of misinterpretation and abuse. The meaning of the words “wounded
and sick™ is a matter of common sense and good faith. They cover
combatants who have fallen by reason of a wound or sickness of any
kind, or who have ceased to fight and laid down their arms as a conse-
quence of what they themselves think about their health 1. It is the fact
of falling or laying down of arms which constitutes the claim to pro-
tection. It is only the soldier who is himself seeking to kill who may be
killed. The abandonment of all aggressiveness should put an end to
aggression.

PARAGRAPH 2 — TREATMENT AND CARE

A. General. — 1t is not sufficient to respect the wounded. They
require care. If a soldier, who is.hors de combat, is respected and

1 Cases are frequent of soldiers who have heroically continued to fight in spite _of
serious wounds. It goes without saying that in so doing they renounce any claim
to protection under the Convention.
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protected against injury of any kind, but is at the same time left to
struggle alone against the effects of his wound or his sickness, he runs
a great risk of succumbing. There is therefore a positive, as well as a
negative, obligation: the wounded and sick must be given such medical
care as their condition requires. This fundamental principle has
remained unchanged since 1864. :

As in the case of protection, the work of relief must be impartial:
that is to say, each belligerent must treat his fallen adversaries as he
would the wounded of his own army. This duty falls on every individual.
Any soldier coming upon a wounded enemy must give him such care
as he has at his command, and must endeavour to hand him over to a
medical unit. .

The 1929 Conference was further anxious to include in the Conven-
tion a rule which had until then been implicit because of its obvious
character—to the effect, namely, that wounded and sick must be treated
with humanity. The word “treatment” in this connection is to be
.taken in its most general sense, as applying to all aspects of a man’s
existence, and not merely in a medical sense. A surgeon “treats” a
wounded man by operating on him; but he would be treating him
inhumanely, if he did not give him an anaesthetic first.

The Diplomatic Conference of 1949, as we have already seen, made
a point of defining and developing certain terms in the existing text.
The conceptions of respect and protection were left as they were in the
1906 text; but the conceptions of humane treatment and care were
-considerably expanded in paragraphs 2, 3 and 4.

The 1949 Conference sought in the first place to determine what
distinctions might, or might not, legitimately be made in the treatment
of the wounded or sick. It went on to illustrate its meaning by a list
of particularly grave offences against the lives and persons of wounded
individuals. Such offences were, of course, most strictly prohibitéd, and
constitute “grave breaches” within the meaning of Articles 49 and 50
of the Convention L.

B. Distinctions. — Paragraph 2 begins by laying down that adverse
distinctions are prohibited. By this novel provision the Conference
very rightly sought to make it clear that it was not intended to exclude
distinctions made in favour of enemy wounded or sick and in order to

1Seec below, page 362.
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take their physical attributes into account. Women, for example,
must receive special consideration; (specific provision for this is made
in the Convention); and special treatment in the matter of lodging, -
heating and clothing is naturally indicated in the case of wounded or
sick accustomed to a tropical climate.

The paragraph goes on to enumerate the adverse distinctions which
are, in particular, forbidden—such, namely, as are founded on sex, '
race, nationality, religion, political opinions or other similar criteria.
In the successive versions of the Convention down to 1929, the only
distinction which might not be made between wounded or sick picked
up on the battlefield, was in respect of nationaflity. But the painful
experience of the Second World War clearly showed the need for further .
definition and development of this conception. The Preliminary
Conference of National Red Cross Societies was already urging in 1946
that the criteria of race, sex, religion and political opinions should be
included in addition to that of nationality. This contention was sup-
ported by the Experts Commission of 1947 and by the XVIIth Inter-
national Red Cross Conference in 1948; and the Diplomatic Conference
of 1949 fully concurred, and even went further, adding the words “or
any other similar criteria” in order to strengthen the prohibition and
make it more general. Accordingly there is nothing now which can
justify a belligerent in making any adverse distinction between wounded
or sick who require his attention, whether they be friend or foe. Both
are on a footing of complete equality in the matter of their claims to
protection, respect and care. Only grounds of medical urgency can
justify priority in the order of treatment, as will be seen in the next
paragraph. '

C. Prohibited attempts. — Paragraph 2 then proceeds to enumerate
dereiiciions of duty considered as being the gravest a belligerent can
commit in regard to the wounded and sick in his power. This decision
of the 1949 Conference also finds its explanation in the recollection of
barbarous acts of which the last quld War furnished all too many
examples. It is quite clear, however, that the heinous crimes in question
were already prohibited in the 1929 text, which established the principle
of respect and protection in all circumstances—a principle which is
general and absolute in character.

The mjunctlon begms with an imperative prohibition (“shall be ,
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strictly prohibited”), first in general terms, of “any attempts upon their
lives, or violence to their persons”, the word “persons™ meaning here the

 . moral as well as the physical person. The enumeration proper follows
after the general prohibition, and is not limitative: “they shall not be

murdered or exterminated, subjected to torture or to biological experi-
ments; they shall not wilfully be left without medical assistance and
care, nor shall conditions exposing them to contagion or infection be
created”. .

This enumeration calls for comment.

It was intended, by prohibiting the subjection of wounded and sick
to biological experiments, to put an end for all time to criminal practices
of which certain prisoners have been the victims, and also to prevent
wounded or sick in captivity from being used as “guinea-pigs” for medical
experiments.

But the provision refers only to “biological experiments”. Its
effect is not to.prevent the doctors in charge of wounded and sick from
trying new therapeutic methods which are justified on medical grounds
and are dictated solely by a desire to improve the patient’s condition.
Doctors must be free to resort to the new remedies which science offers,
provided always that such remedies have first been satisfactorily proved
to be innocuous and that they are administered for purely therapeutic
purposes. '

This interpretation is in complete accordance with the corresponding
provisions of the three other Geneva Conventions—in particular
Article 13 of the Third Convention, which is the most explicit and lays |
down specifically that “no prisoner of war may be subjected to... medical
or scientific experiments of any kind which are not justified by the
medical treatment of the prisoner concerned and carried out in his
interest”. 7

The rule which forbids the creation of conditions exposing
the wounded or sick to contagion or infection is bound up with the
one just discussed.

PARAGRAPH 3 — ORDER OF TREATMENT

The first effect of paragraph 3 is to strengthen the principle of the
equality of treatment of the wounded, which was embodied in the
preceding paragraph. It indicates the only reasons which can justify
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priority in the order of treatment—namely reasons of medical urgency.

The paragraph also indicates an exception to the above principle,
but an exception which is perfectly justified. Let us suppose that the -
Medical Service in some place is overwhelmed by an influx of wounded,
both friends and enemies. The doctors, in such a case, will attend first
to those patients for whom delay might be fatal or at any rate prejudicial,
proceeding afterwards to those whose condition is not such as to necessi-
tate immediate attention.

PARAGRAPH 4 — TREATMENT OF 'WOMEN

Paiagraph 4 is an example of a favourable distinction which is made
compulsory. Its introduction by the Diplomatic Conference of 1949
merely made good an omission in the 1929 text. At that time it was
already recognized as necessary that women taking part officially in
military operations should be treated with the special consideration
due to their sex; and a clause to that effect was introduced in the Conven- -
tion relative to the treatment of prisoners of war, but not in the Geneva
Convention properly so called. ‘It was no doubt felt that this special
consideration for wounded or sick women combatants was self-evident
and implied. But in view of the continually increasing participation
of women in military operations, and in view also of painful experiences -
during the Second World War, it seemed necessary to include a special
injunction on the point.

The special consideration with which women must be treated is of
course in addition to the safeguards embodied in the preceding
paragraphs, to the benefits of which women are entitled equally
with men.

What special consideration? No doubt thai consideration which
is accorded in every civilized country to beings who are weaker than
oneself and whose honour and modesty call for respect. Apart from
this, the principle of equality of treatment as between enemies and
nationals is involved. Women of the enemy’s side will be allowed to
enjoy the same advantages as women .patients who are nationals, as
well as any other favourable distinctions to which they are entitled by
reason of their race, or because of the climate or food to which they
are accustomed, in the same way as men of the same origin.as themselves.
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PARAGRAPH 5 — CONTRIBUTION TO TREATMENT

A Party to a conflict may rightly expect his wounded to be cared
for by the enemy, but he must nevertheless continue to assist in their
treatment, and must accordingly leave with those whom he cannot
withdraw within his own lines, and must abandon to his adversary, part
of his medical personnel and equipment, as far as military considerations
permit. This provision, which was introduced as far back as 1906,
- meets a humanitarian requirement so obviously necessary that it was
not affected by the recasting of 1929 and 1949, with the single exception
that in 1949 the expression “belligerent” was replaced by the more
general expression “the Parties to the conflict”—a change which was,
incidentally, introduced throughout the four Conventions.

The problem thus arising for the military commands concerned may
no doubt in certain circumstances be a very difficult one; and the com-
mentator on the 1929 Convention very properly observed as follows:
“This obligation, natural and necessary as it is, may be a heavy charge
if, for example, a retreating belligerent is compelled to abandon several
groups of wounded in turn, leaving medical personnel and equipment
with them each time. He runs the risk in such a case of having no
medical personnel or equipment left for those of his troops who are the
last to fall. That cannot be helped. Itis his duty to provide for present
needs without keeping back the means of relieving future casualties.
If as a result he has no more medical personnel or equipment for subse-
quent casualties, he will have to do all he can to ensure that they receive
relief, even appealing, in such a case, to the charity of the inhabitants, as
he is entitled to do under Article 517

But the rule laid down in this Article is not absolute. It is qualified
by the reservation “as far as military considerations permit”. The
1906 Convention used the expression “military circumstances”. In
1929 the term “considerations” (in French, exigences) was preferred as
being clearer and more restrictive; and the term has been retained.

It is not indeed feasible to impose upon a military command an
obligation which circumstances may render impossible of fulfilment,
or to place the commander before the alternative of failing in his duty

1 Article 18 in the 1949 Convention. See Paul Des GOUTTES, Commentaire de la
Convention de Genéve du 27 juillet 1929, Geneva, 1930, page 15.
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as a leader or violating a positive engagement. As Louis Renault
wrote: “It may be necessary in certain cases to correct the rigidity of a
particular provision by a reminder that commanders of troops may
relax such rigidity where that appears to them to be compatible with
the objects of the war.” 1
If this provision cannot, therefore, be considered imperative, it
represents none the less a clear moral obligation which the respon-
sible authority cannot evade except in cases of urgent necessity. It is,
moreover, as the Secretary-General of the Diplomatic Conference of
1906 pointed out, “a serious warning to belligerents to make provision
in advance for medical personnel and equipment sufficient to ensure the
fulfilment of their obligations.” 2 Today, as then, that warning holds
good.
It should, moreover, be noted that this provision is in no way bound
up with the obligation, imposed upon the Parties to the conflict by
paragraph 2, to care for the wounded. A belligerent can never refuse
to care for enemy wounded he has picked up, on the pretext that his
adversary has abandoned them without medical personnel and equip-
ment. On the contrary, he is bound to give to them the same care as
he gives the wounded of his own army. Paragraph 2 imposes an
absolute obligation, to which there are no exceptions; paragraph 5 is 2
recommendation, but an urgent and forcible one.

ARTICLE 13 — PROTECTED PERSONS

The present Convention shall apply to the wounded and sick belonging
to the following categories:

¢y Members of the armed forces of a Party to the conflict, as well
as members of militias or volunteer corps forming part of such
armed forces.

(2) Members of other militias and members of other volunteer corps,
including those of organized resistance movements, belonging to
1 Actes de la Conférence de 1906, page 246.

2 ROETHLISBERGER, Die neue Genfer Konvention vom 6. Juli 1906, Berne, 1908,
page 20.
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Party to the conflict and operating in or outside their own terri-
tory, even if this territory is occupied, provided that such militias
or volunteer corps, including such organized resistance movements,
Sfulfil the following conditions :

(a) that of being commanded by a person responsible for his
subordinates ;

(b) that of having a fixed distinctive sign recognizable at a
distance ;

(¢) that of carrying arms openly ;
(d) that of conducting their operations in accordance with
the laws and customs of war.

(3) Members of regular armed forces who profess allegiance to a
Government or an authority not recognized by the Detaining
Power.

(4) Persons who accompany the armed forces without actually being
members thereof, such as civil members of military aircraft crews,
war correspondents, supply contractors, members of labour units
or of services responsible for the welfare of the armed forces,
provided that they have received authorization from the armed
forces which they accompany.

(5) Members of crews, including masters, pilots and apprentices of the
merchant marine and the crews of civil aircraft of the Parties to
the conflict, who do not benefit by more favourable treatment
under any other provisions in international law.

(6) Inhabitants of a non-occupied territory who, on the approach of
the enemy, spontaneously take up arms to resist the invading
Jforces, without having had time to form themselves into regular
armed units, provided they carry arms openly and respect the
laws and customs of war. : '

The purpose of this Article is to specify to what persons, on their
being wounded or falling sick, the Convention applies.

A.  Search for a definition. — From the first the Geneva Convention
accorded its protection to wounded and sick members of the armed
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forces. But whereas in 1864 the. only mention was of “officers and
soldiers” (in French, “militaires), in 1906 the wording adopted was
“officers and soldiers and other persons officially attached to the armed
forces™.

In 1906 these terms might well appear clear and adequate. Whereas it
was felt necessary to protect wounded officers and soldiers, civilians were
regarded as being outside the struggle and enjoying general immunity.

But the idea of belonging to an army is a conception which gave rise
to serious disputes during the Second World War, particularly when it
came to determining the status of certain combatants who had fallen
into the enemy’s hands. It is common knowledge that national groups
continued to take part in hostilities, whereas the enemy refused to
acknowledge their belligerent status, and their members, or “partisans”
as they were often called, fighting in more or less compact units in
occupied territory or outside the mother country, were often not regarded -
by the enemy as being regular combatants.

This was one of the chief problems with which the experts and the
International Committee of the Red Cross were concerned in dealing
with the revision of the Geneva Conventions. It further engaged the
full attention of the Diplomatic Conference of 1949.

It was in connection with the Convention relative to the treatment
of prisoners of war that the problem called for consideration, and it was
in connection with it that the solution was finally found. For it was in
that Convention that the problem assumed its essential significance.
It was necessary to determine what categories of persons falling into an
enemy’s hands were to be entitled to be treated as prisoners of war.
Article 4 of the Third Geneva Convention of 1949 supplied the answer
to this question.

When the Diplomatic Conference set out to define the categories of
perscns, t¢ whom, on their being wounded or falling sick, the First
Geneva Convention was to apply, it noted that the categories in question
were precisely those which were entitled, on falling into the enemy’s
hands, to be treated as prisoners of war. The Conference was thus
logically led to refer to the contents of Article 4 of the Third Convention.
There were two ways of doing this in practice. It was possible merely
to refer to the Article in question, or alternatively to repeat its substance
in the First Convention. The second of these solutions was the one
adopted, in accordance with the general principle, to which the Confer-
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lence adhered wherever possible, of endeavouring to make each of the
four Geneva Conventions an independent diplomatic instrument. The
course thus adopted also covered the possible case of a Power being a
party to the First Convention without having ratified the Third.

B. Value of the definition. — In the Convention now under consid-
eration the . enumeration of the persons belonging to the armed forces
has none of the importance which it has in the Third Convention. Its
value in the present Convention is purely theoretical.

Article 4 of the Third Convention is constitutive in character; and
the enumeration which it gives is comprehensive. If an individual not
belonging to one of the categories specified is captured after committing
hostile acts, he may find himself denied the right to be treated as a pris-
oner of war, not to mention the punishments which may be inflicted
on him.

On the other hand, this enumeration has not by any means the same
' significance in Article 13 of the First Convention. In virtue of a human-
_itarian principle, universally recognized in international law, of which

the Geneva Conventions are merely the practical expression, any wounded
or sick person whatever, even a franc-tireur or a criminal, is entitled to
respect and humane treatment and the care which his condition requires.
Even civilians, when they are wounded or sick, have the benefit of human-
itarian safeguards (as embodied in Part I1 of the Fourth Geneva Con-
vention of 1949) very similar to those which the First Convention pre-
scribes in the case of members of the armed forces; and the applicability
of these safeguards is quite general. In this respect the two Conventions
are entirely complementary, and cover the whole field of human suf-
‘ fering.

Article 13 cannot therefore in any way entitle a belligerent to refrain
from respecting a wounded person, or to deny him the requisite treat-
ment, even where he does not belong to one of the categories specified in
the Article. Any wounded person, whoever he may be, must be treated
by the enemy in accordance with the Geneva Convention. When a
wounded person falls into the enemy’s hands, the latter will have ample
time to consider, at the proper time and place, what his status is, and
whether he is or is not a prisoner of war.

At most, Article 13 will serve to determine under what Convention
the wounded man is to be respected and cared for. Moreover, since
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Article 14 of the Convention stipulates that wounded and sick who fall
into enemy hands are to be prisoners of war, it was desirable that the
First and Third Conventions should be in exact concordance on the point.
That does not, however, in any way alter the fact that the decision to
expand Article 13 was taken in order to satisfy a desire for precision and
not to meet a vital need. :

. C. The different categories. — As Article 13 has its origin, and finds
its real significance, in the Convention relative to the treatment of prisoners
of war, the different categories which it enumerates cannot usefully be
considered except in connection with the Third Convention. It will.
suffice to say that Article 13 of the First Convention in its recapitulation
of the categories specified in Article 4 of the Third Convention has not
included those referred to in the latter Article under Part B. Part B
relates to persons already in enemy hands or to persons coming under the
control of a neutral Power; and such persons will not be found lying
wounded or sick on battlefields.

ARTICLE 14 — STATUS

Subject to the provisions of Article 12, the wounded and sick of a bellig-
erent who fall into enemy hands shall be prisoners of war, and the provisions.
of international law concerning prisoners of war shall apply to them.

This Article defines the status of a person who is wounded and
then captured. The wounded soldier who falls into enemy hands is
at one and the same time a wounded person who needs treatment, just
as if he were noi an enemy, and a combatant whe is made a prisoner of
war. In certain quarters in 1929 it was even desired to give a soldier cap-
tured solely by reason of his being wounded a special status more favour-
able than that of prisoner of war. But such a distinction, quite apart
from the legal objections to which it would have given rise, would have
involved clamant inequalities and practical difficulties of an insuperable
nature. A wound entitles the wounded man to the necessary care and
treatment, but one cannot conceive of its changing the status of a member
of the armed forces who is captured. That is a principle which is-
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admitted in international law and which was already implicit in the
Regulations annexed to the Fourth Hague Convention of 1907.

A. Law applicable. — That is why Article 14 states that “the pro-
visions of international law”—that is to say, customary law, as well as
the principles of the Conventions relating to prisoners—are to be
applicable to the wounded who fall into enemy hands. These rules may
vary, and have in fact already been amplified to a considerable extent.
They are laid down in the first place in Chapter II of the Regulations on

" the Laws and Customs of War annexed to the Hague Conventions of
1899 and 1907, but have been amplified and rendered more explicit in
the 1929 Convention relative to the treatment of prisoners of war, and
improved still further in the Third Geneva Convention of 1949. They
are applicable ipso facto to wounded prisoners. It is in fact the provi-
sions of the Third Geneva Convention of 1949 which will usually be
applicable. It is true, of course, that no express reference to that Con-
vention occurs in the Article. But that is in order to make the provision

- more adaptable, especially where States which are parties to the First
Convention are not parties to the Third, and also in the case of the latter
Convention alone being revised.

" It follows from the above considerations that a wounded or sick offi-
cer or soldier, who falls into the hands of an enemy who is a party to the
First and Third Geneva Conventions, will ehjoy protection under both

- Conventions until his recovery, the First Convention taking precedence
over the other where the two overlap. After recovery, his lot will be
governed solely by the Third Convention, even in the event of his again
being wounded or falling sick. The point is one of academic rather than
practical interest, since the safeguards which the Third Convention
accords to prisoners of war are equivalent to those accorded by the
First Convention, particularly in the matter of hygiene and medical
treatment.

The position may be put in-this way. There are two stages — that

. of the combat and of its direct sequel, when the wounded of both sides

are mingled together, and the stage of captivity, when the State in whose
hands the captives are has to make provision for a lengthy period of
detention. General stipulations, appropriate to a temporary situation
and capable of being put into immediate operation, are applicable to
the first stage. In the second stage, the provisions which are applicable
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are those dealing with long-term organization, which can only take form
and shape behind the lines and is bound to take time before it can become
efficient. The First Convention relates primarily to the wounded and
sick in armed forces in the field, whereas the Third Convention regulates
the treatment of prisoners of war, and includes a whole series of detailed
provisions relating to the circumstances of their captivity. But the fact
remains that the two stages overlap to a certain extent.

B. Preferential clauses. — The corresponding provision in the 1929
Convention (Article 2), the first paragraph of which was identical with
the present Article 14, contained a second paragraph, which left bellig-
erents free to prescribe, for the benefit of wounded or sick prisoners,
such arrangements as they might think fit over and above the existing
obligations. This clause does not form part of the present Article 14,
but is nevertheless still part of the Convention, having been taken over
and restated at greater length in Chapter I (General Provisions), Article 6.
The Diplomatic Conference of 1949, in fact, alive to the necessity of
having such a clause for all the different categories of persons pro-
tected by the four Conventions, gave it an identical form in each Con-
vention and accordingly incorporated it in Chapter I.

In the 1906 Convention this clause loomed particularly large, because
it was followed by examples of preferential measures which the Parties
to the conflict were invited to take. It suggested, for instance, that
belligerents should:

. (1) deliver to each other, after an engagement, the wounded remaining
on the battlefield;

(2) send back to their country, after rendering them fit to travel or
after their recovery, the wounded or sick whom they do not wish to
retain as prisoners of war; :

(3) transfer to a neutral State, with its consent, the wounded and
sick of the adverse Party for internment by the neutral State until the
close of hostilities.

These examples were dropped in 1929, not because they were thought
unnecessary or inopportune, but because the development of humani-
. tarian law called for a different solution. When once, namely, it had

1 See above, page 65.
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peen decided in conjunction with the revision of the 1906 Convention
to draft a separate Convention on the treatment of prisoners of war, it
could be confidently left to the latter Convention to deal with a matter
relating primarily to the lot of wounded prisoners.

The new Convention dealt at length, as the subject merited, with the
repatriation of seriously wounded or seriously sick persons and their
accommodation in neutral countries, giving to these afrangements an
executory force which they had previously lacked. The provisions in
question were still further developed in 1949 (Articles 109-117 of the
Third Geneva Convention).

The first of the specific preferential measures suggested to belligerents
in the 1906 Convention, namely the immediate exchange of wounded
left on the battlefield, was dropped in 1929; but the idea was taken up
again in 1949 and embodied in Article 15, paragraph 2 1.

C. Reservation with regard to Article 12. — The 1929 text began with
the words: “Except as regards the treatment to be provided for them in
virtue of the preceding Article”. This reservation has been replaced by
the words: “Subject to the provisions of Article 12”. The sense is
similar ; but the new wording is more general in character, and constitutes
a reservation, not only with regard to the medical treatment which is
to be provided prior to any other measure consequent upon the capture
of the wounded person, but also with regard to the special protection to
which all physically injured persons are entitled under Article 12 as a
whole. This provision ensures that the First Convention shall take prior-
ity over the Third. The latter is to be applicable to the wounded and
sick who are prisoners, only when all relevant obligations under the
First Convention have been fulfilled. - The reservation may thus be
taken to refer, not only to Article 12, but also to the first paragraph of
Article 15, which provides that the wounded and sick shall at all times, and
particularly after an engagement, be searched for and collected, pro-
tected against pillage and ill-treatment, and given the requisite
initial treatment. All these obligations must obviously be fulfilled before
the provisions of the Third Convention become operative.

1 See below, page 150.
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ARTICLE 15 — SEARCH FOR CASUALTIES. EVACUATION

At all times, and particularly after an engagement, Parties to the con-
flict shall, without delay, take all possible measures to search for and
collect the wounded and sick, to protect them against pillage and ill-treat-
ment, to ensure their adequate care, and to search for the dead and pre-
vent their being despoiled.

" Whenever circumstances permit, an armistice or a suspension of fire
shall be arranged, or local arrangements made, to permit the removal,
exchange and transport of the wounded left on the battlefield.

Likwise, local arrangements may be concluded between Parties to the
conflict for the removal or exchange of wounded and sick from a besieged
or encircled area, and for the passage of medical and religious personnel
and equipment on their way to that area.

With Article 15 the Convention quits the terrain of general principles,
and enters the new domain of practical realization. Having proclaimed
the inviolability of the wounded and sick, having defined who they are
and given them a legal status, the Convention now proceeds to lay down
the actual steps to be taken for their benefit from the moment they fall
on the battlefield.

In this connection Articles 15, 16 and 17 may be said to form a single
unit, covering as they do the search for casualties and for the dead, their
removal, and the recording and forwarding of information about them.
The 1929 Convention had already attempted, for the sake of clarity, to
draw a distinction between these different stages by dealing first with the
operations taking place at the front, and then with those in the rear
where it is possible to have recourse to installations of a more permanent
character. The 1949 Convention maintained this distinction, and at the
same Lime deali more fully with ihe whole subject, adding a considerable
number of useful details.

Article 15 applies exclusively to operations which take place at the
front—namely, the search for the wounded and dead and arrangements
for their protection and evacuation and the possible exchange of the
wounded. '

PARAGRAPH | — SEARCH, PROTECTION AND .FIRST AID

The wounded and dead lying out on a field of battle or between the
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lines must all be searched for, collected and protected, and the wounded
must receive attention. That is a bounden duty, which must be ful-
filled as soon as circumstances permit.

A. Extent of the obligation. — The 1929 Convention made the obli-
gation applicable only “after each engagement”, and imposed it only on
“the occupant of the field of battle”, whereas henceforward both bellig-
erents are required to comply, or to attempt to comply, with it af all
times. The paragraph actually begins with the words: “At all times,
and particularly after an engagement...”. This wording is adapted to
the conditions of modern war, in which hostilities are more continuous
in character than they were in the past. The effect is to increase the obli-
gations of the belligerents in respect of the wounded. Indirectly the
task of the medical personnel may be rendered more arduous, and also
more dangerous.

But there are times when military operations will make the obligation
to search for the fallen impracticable. There will be cases which exceed
the limits of what the medical personnel can be expected to do, however
great their courage and devotion. It was not possible, therefore, to make
the obligation absolute. It was accordingly provided that “Parties to
the conflict shall, without delay, take all possible measures...” The
obligation to act without delay is strict; but the action to be taken is
limited to what is possible, and it is left to the military command to
judge what is possible, and to decide to what extent it can commit its
medical personnel.

B. Search. — The search for the fallen combatants and their col-
lection may present different aspects according to circumstances. The
commonest and the most important case will be that of enemy troops
retiring in the face of an attack. The occupant of the battlefield must
then, without delay, make a thorough search of the captured ground so ]
as to pick up all the victims. o

The dead must also be looked for and brought back behind the lines
with as much care as the wounded. It is not always certain that death
has taken place. Itis, moreover, essential that the dead bodies should be
~ identified and given a decent burial. When a man has been hit with such
violence that there is nothing left of him but scattered remains, these
must be carefully collected.

In all these different operations it is the undoubted duty of the com-
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batants themselves to give the medical personnel all possible assistance.

When picking up the wounded and dead, care should be taken
to collect all their belongings (which may be scattered about); for
such objects may inter alia be of assistance in establishing their
identity ..

C. Protection. — Tt will not always be possible to evacuate the
wounded at once, and it will be necessary to protect them in the meantime
against pillage and ill-treatment, and also to prevent despoiling of the
dead.

The purpose of this paragraph was not to assert the principle of
the respect and protection of the wounded. That had already been
done by Article 12. But provision had to be made for the effective appli-
cation of the principle. Pillage of the dead had also to be prohibited %
In other words, the wounded and the dead must be guarded and, if
necessary, defended against all parties, whether military or civilian, who
may seek to lay hands on them. Combatants, like medical personnel,
are called upon to prevent this, going, if necessary, to the length of
using their arms for the purpose 3. :

The presence of hordes of pillagers, who used to be called the “hye-
nas of the battlefield” may not seem likely today; but the possessions of
the wounded and dead are still liable to excite the greed of soldiers or
unscrupulous civilians. Such hateful spoliation must be prevented.

D. First aid. — The general obligation to care for the wounded
irrespective of their nationality arises out of Article 12 of the Convention.
The reason for repeating this idea in the present paragraph ofthe 1949

1 See below, pages 162 and 172. .

2 Although this Article speaks only of measures to prevent the ‘“despoiling”
(French, dépouiliement) of the dead, it incontestably involves a prohibition of “pillage”
(French. pillage) of the dead. The 1906 Convention made mention (Article 28) of
individual acts of pillage as an example of offences which Governments ought to
stop. The reason why this passage did not reappear in either 1929 or 1949 was that
the 1906 wording, instancing this particular offence as an example, was replaced by
a more general provision for the punishment of “any act contrary to the provisions -
of the... Convention” (Article 29 of the 1929 Convention and the similar Article 49
of the 1949 Convention). Most military or ordinary criminal codes already penalize
pillage on the battlefield, and countries which have not yet any provisions to that
effect are obliged under Article 49 of the 1949 Convention to enact the necessary
legislation.

3 Article 22, sub-paragraph (1), of the Convention authorizes medical personnel
to carry arms and to make use of them in their own defence or in that of the wounded
and sick in their charge. See below, page 203.
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. Convention was to emphasize the necessity of immediately giving first aid
to the wounded on the battlefield.

Recent developments of medical science have clearly shown that
first aid, if given by qualified personnel and with the least possible
delay, may exercise a preponderating influence on the cure of the
patient. New techniques of a quick and simple character have been
perfected, which not only induce a physical condition on the part of the
wounded enabling them to support evacuation, but above all increase
their chances of survival and even of complete recovery to an extent which
even at the beginning of the Second World War would never have been
thought possible 1. The work of medical personnel in and near the front
line thus assumes added importance. It will no longer be merely a
case of moving the wounded to the rear in the condition in which they
-are picked up. They will have first to receive medical attention — blood
transfusions, injections, etc. Medical Services will consequently have to
give medical orderlies working in the front, who hitherto have often been
no more than stretcher-bearers, a more advanced professional training
of a semi-medical character.

PARAGRAPH 2 — SUSPENSION OF FIRE

This paragraph provides that, whenever circumstances allow, an
armistice or a suspension of fire is to be arranged, or local arrangements
made, to permit the removal, exchange and transport of the wounded
left on the battlefield.

This provision, except for the idea of the exchange of the wounded
which will be considered below, is not new. It was introduced in 1929 as
a result of the painful experiences of the First World War, when the
wounded, left lying between the lines, were condemned to a slow and
painful death. Though the provision was from the first made optional,
and retained that character in 1949, it was not adopted without hesita-
tion. The commentator on the 1929 Convention wrote: “The majority
no doubt put forward the objection of military requirements and the prac-

11t is estimated that 7.5% of the wounded in the First World War succumbed to
their injuries. That percentage was brought down to 2.3 %, by certain armies at any
rate, in the Second World War, and to 2% in subsequent wars. In the Crimean War
(1854-1856) 60% of the wounded died.
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tical impossibility of meeting humanitarian wishes in this connection.
But it was thought necessary nevertheless to insert an explicit assertion
of the principle at least, while at the same time limiting its force by a
reservation 1.” ‘

Experience during the Second World War showed, however, that
the provision was not impracticable, as some had feared it would be.
It was accordingly inserted again in 1949 with two additions — the first
with regard to local arrangements, the second with regard to the exchange
of wounded on the spot.

A. Local arrangements. — The 1929 text provided only for local ar-
mistices or suspensions of fire. But such measures may not always be
possible without previous negotiation and authorization by the staff of"
higher formations, involving.a loss of time such as to deprive them of
their raison d’étre or practicability. Accordingly the Diplomatic Con-
ference of 1949 sought to increase the practicability of such action by
making provision for local arrangements which will in future allow the
commanders of small units to approach the enemy, when circumstances
are favourable, in the most direct way with proposals for a short truce
for the collection of wounded.

The provision is not, and cannot be, imperative. Its implementation
will depend upon circumstances, of which only the combatants and their
immediate superiors can form an appreciation. It is none the less an
urgent recommendation of great importance, from the humanitarian
point of view, for the welfare and even for the lives of the wounded, as
well as for their families. General Staffs are therefore urged to keep this
possibility always in mind, and to bring it to the attention of their troops
at all levels in the chain of command.

B.  Evchange of wounded. — Whereas the 1929 text only contem-
plated suspensions of fire as a means of permitting the removal of the
wounded, the 1949 text provides for the possibility of their being ex-
changed. The idea is not new. The 1864 Convention (Article 6, para-
graph 2) had boldly provided that “Commanders-in-Chief shall have the
option of handing over immediately to the enemy outposts, enemy com-
batants wounded during an engagement ...”. The 1906 Convention, in

1 Paul Des GouUTTEs, Commentaire de la Convention de Genéve du 27 juillet 1929,
Geneva, 1930, page 28.
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its turn, reproduced the clause in its Article 2, paragraph 2, but only as
an’ illustration of an exceptional concession which belligerents were
always free to stipulate as between themselves 1. The 1929 Convention
omitted the clause, the commentator even emphasizing that “the imme-
diate exchange of wounded on the battlefield appears Utopian in the
conditions of modern war 2.”

The fact, however, that such exchanges could, and did, take place,
though rarely it is true, in the 1939-1945 War shows clearly the progress
which the 1949 text represented from the humanitarian point of view,
within the limits always of practical realities. .

It may be noted that the word “exchange” is not to be taken here in a
parrow sense. It does not imply that the wounded on both sides are to
be exchanged in equal numbers. It merely means that the wounded who
have been collected may be exchanged, without regard to their numbers
on either side. This rule may even lead, in certain cases, to the unilat-
eral cession of wounded by one belligerent to the other.

PARAGRAPH 3 — EVACUATION OF A BESIEGED AREA

A. General. — This paragraph provides for the further conclusion -
of truces to allow of the removal or exchange of wounded and sick from
a besieged or encircled area, and to allow medical personnel and equip-
ment to be sent to that area.

This provision, representing a particular case of the more general
provision set forth in the preceding paragraph, appeared in the Geneva
Convention for the first time in 1949. The idea was not a new one, how-
ever. At the Conference of Experts in 1937, the Bulgarian Red Cross had
urged its inclusion in the Convention; and a number of International Red
Cross Conferences had passed Resolutions to the same éffect 3. The
International Committee of the Red Cross for its part, strengthened by
the approval of the Conferences of Experts which preceded the Diplo-
‘matic Conference of 1949, thought it advisable to include the provision in
the draft submitted by it to the Diplomatic Conference, pointing out at

1 See above, page 148. ’

2 Paul Des GourTtes, Commentaire de la Convention de Genéve du 27 juiller 1929,
Geneva, 1930, page 24.

3 See in particular Resolution IX of the Hague Conference of 1928 and Resolution
XXIV of the Brussels Conference of 1930.
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the same time that during the Second World War certain localities or
zones held out for months or even years, and that in several cases the
Committee’s delegates had been able to enter such areas, bringing relief
and rendering useful service. The Diplomatic Conference approved the
proposal as it stood except for the addition of a reference to the exchange
of the wounded, an idea which it had already incorporated in the preced-
ing paragraph. .

Paragraph 3 cannot be separated from paragraph 2, to which it is
linked by the opening word “Likewise”. The use of that word clearly -
implies that the conditions indicated in paragraph 2 (i. e. “whenever cir-
cumstances permit”) also apply in paragraph 3. Moreover paragraph 3
does not repeat the whole list of possible arrangements which is given in
paragraph 2 (“an armistice or a suspension of fire... or local arrange-
ments”). = It only mentions “local arrangements”; but it is clear that the
other possible arrangements are implicitly included, and are omitted only
for greater conciseness.

B. Besieged or encircled area. — The words “besieged or encircled
area” are to be understood to mean, not only an open piece of country of
more or less extended area occupied by an encircled army, but also a
town or fortress offering resistance on all sides to an opponent besieg-
ing it. .

_ Can that definition be extended to cover vast territories forming whole

parts of a country and containing numerous towns? The answer is
“Yes”, except in so far as the encircled belligerent has sufficient hospitals
and other necessary equipment within the encircled area to ensure the -
recovery and safety of the wounded.

C. Evacuation and exchange. — The commander of an invested
place will no doubt be willing in most cases to agree to a truce which
will allow him to evacuate his wounded and sick ; for he may not always be
in a position to provide them with proper treatment, and they will in any
case be a burden on his hands—a burden which may on occasion be
heavy. But that will not always be the attitude of the besieging party,
who may be tempted to add to the material difficulties of the besieged
party, so as to induce him to capitulate. It is therefore to the besieger
that the present urgent recommendation is primarily addressed. As sieges:
generally last some time, and there will usually be some propitious mo-
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ment in the course of them, it will not be easy to maintain that
«cjrcumstances” do not admit of action under this paragraph.

What exactly will evacuation of the wounded mean? That will de-

pend on the terms of the arrangement concluded. It may merely mean

_handing over the wounded to the besieger, in which case the commander
of the besieged place will have had to agree to his own nationals, whom he
hands over, becoming prisoners of war, while the enemy wounded become
free.

But evacuation may also mean returning nationals to a place where
they will again meet their own troops, from whom they were cut off by
the siege. They will in such a case pass through the enemy lines, which
the enemy will have agreed to open to let them through. An evacuation

. of this kind may be combined with the handing over of such of the be-
sieger’s wounded as the besieged have in their hands.

This is, no doubt, the contingency which the Convention envisages
when it speaks of “exchange”. It is inconceivable that the besieging
party should send back wounded they have captured to the besieged place,
since the whole purpose of the truce will have been to free the besieged

place from the presence of wounded who can no longer be given proper
medical care there. :

D. Passage of medical and religious personnel and equipment. — The
commander of a besieged place may request permission to evacuate his
wounded and sick, or ask the besieger to allow free passage of medical
personnel and equipment to look after them. But it is conceivable that
he will make both requests. The Convention does not treat them as
alternatives. As for religious personnel, the most elementary sentiments
of humanity and respect for the individual demand that they should
always be allowed free access when their presence is required, in order
that they may bring the consolations of religion to all, whether wounded
or fit.

The nationality of the medical and religious personnel in question is
not specified. That is-a happy omission. The besieging Power must
either permit the passage between the lines of enemy personnel of the
same nationality as the wounded requiring attention, or, if such personnel
are not available or other circumstances make it more desirable, send mem-
bers of his own personnel into the besieged place, in conformity with the
general principles of the Convention. The status of the besieger’s per-
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sonnel, where these are sent, and the conditions of their stay, may be
specified in the arrangement concluded.

It may be noted, in connection with this provision, that in authorizing
the passage of medical personnel and equipment through the enemy lines
the clause is merely extending the principle, laid down in Article 12, pa-
ragraph 5, that a belligerent must leave medical personnel and equip-
ment with the wounded he is forced to abandon.

It may, 'lastly, be noted that the Fourth Geneva Convention of 1949
makes provision (in Article 17) for very similar measures in favour of
civilian wounded or sick in encircled areas.

ARTICLE 16 — RECORDING AND FORWARDING
OF INFORMATION

Parties to the conflict shall record as soon as possible, in respect of
each wounded, sick or dead person of the adverse Party falling into their
hands, any particulars which may assist in his identification.

These records should if possible include:

(a) designation of the Power on which he depends;

(b) army, regimental, personal or serial number;

(¢) surname; '

(d) first name or names;

(e) date of birth,

(f) any other particulars shown on his identity card or disc;
(g) date and place of capture or death ;

(h) particulars concerning wounds or illness, or cause of death.

As soon as possible the above mentioned information shall be forwarded
to the Information Bureau described in Article 122 of the Geneva Conver-
tion relative to the Treatment of Prisoners of War of August 12, 1949,
which shall transmit this information to the Power on which these persons
depend through the intermediary of the Protecting Power and of the
Central Prisoners of War Agency.

Parties to the conflict shall prepare and forward to each other through
the same bureau, certificates of death or duly authenticated lists of the:
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dead. They shall likewise collect and forward through the same bureau
one half of a double identity disc, last wills or other documents of impor-
tance to the next of kin, money and in general all articles of an intrinsic
or sentimental value, which are found on the dead. These articles, together
with unidentified articles, shall be sent in sealed packets, accompanied by
statements giving all particulars necessary for the identification of the
deceased owners, as well as by a complete list of the contents of the parcel.

As we have seen in connection with Articles 13 and 14, military
wounded and sick picked up by the enemy are prisoners of war. But
before that, they are wounded and sick and, as such, entitled to special
" protection and respect. Their position as prisoners of war—to whom
the provisions of the Third Convention as a whole apply—already
exists, but is (in a manner -of speaking) latent, and will not develop
until the wounded are brought back behind the lines and are on the
way to convalescence and cure. The gradual improvement in their
condition implies a corresponding change in their claim to protection.
From the moment when the wounded are picked up by the enemy’s
medical personnel they are under the protection of two Conventions,
the First and the Third. But certain provisions of the latter Convention
will remain (so to speak) in the background until such time as the
individual who has been picked up is no longer a wounded man in need
of special protection and care. Gradually, as he ceases to be a wounded
man, the Third Convention as a whole will become applicable, until
- finally, when he has recovered, it is the only instrument governing his
status.

It wili readily be understood that there is an intermediate stage in
the process, when the provisions relating to prisoners of war will have
to be applied to the wounded with due regard to their special situation.
It would have been possible to indicate these shades of difference in
the Third Convention; but it was thought more logical to do so in the
First Convention, as being the Convention dealing exclusively with the
wounded and sick. The decision to do so was, moreover, in conformity
with the general principle of making each Convention, as far as possible,
complete in itself.

The First and Third Conventions will therefore be found to contain
a certain number of provisions which differ only slightly from one
another. Article 16, the provisions of which deal with the identification
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of the wounded, sick and dead picked up on the battlefield and the
communication to the enemy of the information obtained, is a case in
point. So far as the wounded are concerned, its provisions are almost
the same as the provisions relating to prisoners in unimpaired health,
who have just been captured. They only differ from them in so far as
allowance has to be made for the fact that it is not always possible to
interrogate a wounded man, and that the authorities in whose charge
he is may not always be as well equipped as those in charge of prisoners
for obtaining and transmitting information. The same thing is true
of the following Article (Article 17), which forms a complete whole
with Article 16. Article 17 groups together the special provisions
relating to the dead found on the battlefield ; similar provisions, relating to
prisoners who die in captivity!, are to be found in the Third Convention.

In the 1929 Convention all these provisions were contained in a
single Article (Article 4), which was very short and even rudimentary.
The International Committee of the Red Cross introduced numerous
improvements in the draft which it submitted to the Diplomatic Con-
ference of 1949, and these were made more explicit and amplified still
further by the Conference. As a result the Article became so long that
it became necessary to split it up, forming a new Article—Article 17—
which is considered below. '

-Whereas Article 15 deals with soldiers who have fallen wounded or
sick in the actual area where fighting takes place, and defines the obliga-
tions incumbent on both friend- and foe in regard to them, Article 16
begins laying down the rules concerning the duties which the Powers -
must assume in regard to the wounded or sick of the opposing army,
whom they have picked up, once the latter have been brought back.
behind the lines.

The Articles of the Third Convention which correspond to Article 16
are Articles 17, 120, paragraphs 1 and 2, and 122, which refer to the
recording and communication of information concerning prisoners of
war as a whole. These three Articles will apply to the wounded and
sick from the front at a later stage, when they are in a condition to
assume the status of prisoners of war without qﬁaliﬁcation, and have
been re-registered as such.

11t would have been difficult to include in the Prisoners of War Convention
provisions concerning combatants found dead on the battlefield, because such persons:
have died without becoming prisoners.
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In the meantime it is sufficient that their home Power should know
tﬁat they have been picked up, wounded or dead, by the enemy; and
this is what Article 16 of the First Convention is there to ensure. Hence
its comparatively summary character.

As, however, the provisions of the Third Convention in this connec-
tion are very much fuller and more precise than those of the First Con-
yention, it is well to refer to them, or at any rate to bear them constantly
in mind, in any case where Article 16 has to be applied. Certain of the
provisions in question are of such real importance that we shall have
to refer to them here.

PARAGRAPHS 1 AND 2 — RECORDING 1

Paragraph 1 requires the Parties to the conflict to record without
delay any particulars which may assist in the identification of the wounded,
sick and dead of the adverse Party falling into their hands 2. Paragraph 2
gives a list of the particulars which may be regarded as indispensable.

A. Nature of the obligation. — The obligation is an absolute one;
and the Powers must accordingly take all the necessary preparatory
steps in good time, and even before the commencement of hostilities,
in order to ensure that the competent authorities are in a position to
perform their duties.

In imposing this obligation the paragraph says that it must be
implemented “as soon as possible”. Further precision in regard to the
time allowed for its fulfilment was not possible as the period required
will vary according to circumstances.

Obvious humanitarian considerations explain the emphasis laid on
speedy fulfilment of the obligation. The Convention requires the
information to be transmitted to the- home Power, and. the latter must
in its turn pass it on to the families of the missing. It is essential that

! Paragraph 1 in the French version of Article 16 corresponds to paragraphs 1
and 2 of the English version; paragraphs 2 and 3 of the French text correspond to
paragraphs 3 and 4 respectively of the English text. — TRANSLATOR,

2 The recording of particulars of the medical personnel and their subsequent
fransmission is covered by Article 122 of the Third (Prisoners of War) Convention.
Medical personnel, as will be seen below, “receive the benefits and protection” of the
Third Convention under Article 28 of the First and Article 33 of the Third Convention.



162 ARTICLé 16

these families, whose anxiety increases hourly, should be relieved of
their painful uncertainty as soon as this is physically possible. Moreover,
speed in establishing the necessary records will assist the capturing
Power in its task of distributing the wounded to their various places
of accommodation—including the homes of local inhabitants ‘as laid
down in Article 18—while keeping a careful check on their movements.

B. . Recording. — What exactly are we to understand by “recording”?
The word means: the action of entering in a record. It is this record

which will enable the detaining Power to keep a constant check on the .

enemy wounded, sick and dead, and which will furnish the particulars
that are to be forwarded to the enemy. It may take any form desired
—collections of lists, card indexes, etc.

C. Elements of identification. — Paragraph 2 goes on to give a
list of the particulars required for the identification of the wounded,

sick or dead picked up by the enemy. This is an innovation introduced. |

by the Diplomatic Conference of 1949. It was felt that everything
possible should be done to ensure that persons falling into enemy hands
or missing at the front were duly identified; and it was desired that the
process of identification should, if possible, be the same for all bellig-
erents. Hence the inclusion in all four Conventions of similar detailed
provisions.

The list in Article 16 is neither limitative nor imperative, as is shown
by the introductory phrase: “These records should, if possible, include.”
It indicates the particulars which would appear most likely to assist in
establishing the identity of an individual. But additions may be made
to the list, and where certain of the particulars indicated are missing,
others (such as photographs, body measurements, or descriptions of-
teeth or special features which the families of ihe individuals concerned
may be expected to know) may be supplied in their place.

One striking point about the list is that all the particulars can be
obtained without any necessity for interrogating the wounded or sick
man, who may often be unable to reply to questions. This point is of
particular importance in connection with the identification of the dead.
Ttems (a) to (f) of the list appear on the identity card which all military
personnel should carry on them, while items (g) and (4) are supplied
by the Detaining Power. )
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D. Identity card. — Ttem (f) speaks of “any other particulars
shown on his identity card or disc”. The exact position with regard to
identity discs will be seen later. The identity cards referred to here
are those provided for in the Third Convention (in Article 17, para-
graph 3, in the case of combatant members of the armed forces and in
Article 4, A (4), in the case of persons who accompany the armed forces
without actually being members thereof).

The text of paragraph 3 of Article 17 of the Third Convention is as

follows:

Each Party to a conflict is required to furnish the persons under its jurisdiction
who are liable to become prisoners of war, with an identity card showing the owner’s
surname, first names, rank, army, regimental, personal or serial number or equivalent
information, and date of birth. The identity card may, furthermore, bear the signa-
ture or the fingerprints, or both, of the owner, and may bear, as well, any other informa-
tion the Party to the conflict may wish to add concerning persons belonging to its

- armed forces. As far as possible the card shall measure 6.5 X 10 cm. and shall be
issued in duplicate. The identity card shall be shown by the prisoner of war upon
demand, but may in no case be taken from him.

It will be noted that the particulars which are to appear on the
identity card are not exactly the same as those which are required under
the list in Article 16 of the First Convention. The identity card, for
exdmple, specifies the rank of the owner, for which there is no provision
in Article 16. The latter, on the other hand, in the absence of the army,
regimental, personal or serial number, requires a statement of the arm to
which the identified party is attached (air, artillery, etc., together with a
mention of his unit) !; the identity card in the same case only requires
“equivalent information”. In practice, however, these differences are
unimportant. All that matters is that the particulars given on the
identity card should be sufficient to identify its holder without any
possibility -of error, and that these particulars should be recorded and
transmitted to the Power on which he depends. Consequently, one can
understand the value of the identity card, and how essential it is that
all those who are liable to fall on the battlefield should be provided with

11n the French text of the Conventions, Article 16, paragraph 1 (b), of the First
Convention reads “affectation ou numéro matricule”, whereas Article 17, paragraph 3,
of the Third Convention merely speaks of “numéro matricule™. In the English text
the wording is the same in both cases, viz. “army, regimental, personal or serial
number”. The above remark, therefore, applies only to the French text. — TRANS-
LATOR.
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such cards, and should, moreover, always carry them on their persons.
All troops should be fully informed of the importance of this.

E. Other particulars. — Item (f) refers to “other particulars” which
may be shown on the identity card or disc. What other particulars?
Article 17 of the Third Convention says that the identity card may, .
furthermore, bear the signature or the fingerprints, or both, of the owner,
and may bear, as well, any other information the Parties to the conflict
may wish to add. The signature and fingerprints cannot, of course, be
“recorded”; but they can be photographed, and will then afford a valu-
able means of identification in the absence of general particulars, e. g. in
cases where the card is partially destroyed. “Any other particulars” which
have been added on the card should be forwarded with the general partic- .
ulars, whenever the authorities of the Power which has picked up the
wounded or dead have reason to believe that the general particulars may
not be sufficient.

F. Date of death. — It has been pointed out already that the two
last items in the list are to be supplied by the Detaining Power. Item
(g) specifies the date and place of capture or death. It will not always
be possible to give the exact date on which death occurred in cases where
the dead man was picked up on the battlefield. But the date is never-
theless of great importance for reasons mainly connected with civil law.
It must therefore be determined with all the precision which present-
day medical science affords; and mention should be made of this medi-
cal examination among the particulars which are forwarded.

G. Medical particulars. — The last item of the list, item (%), relates
to particulars concerning wounds or illness, or cause of death. The in-
formation under ihis heading is medicai, and can only be supplied by
a doctor. Provision must in consequence be made for the constant
presence of a doctor with the competent administrative authorities.
The importance of such information, especially for the families of the
deceased, is self-evident. The Parties to the conflict must therefore -
endeavour to supply these particulars, with as many details as possible.

H. Uncollected wounded. — Lastly, it may be pointed out in connec-
.tion with this paragraph that the general obligation to inform the enemy
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. of the identity of his wounded or dead is not confined to the case of
wounded or dead who have been picked up. It covers also that of
wounded or dead, whose existence is known or has been detected, though
there has been no possibility of picking them up. - It will no doubt be
impossible to communicate their identity; but the enemy should at least
be informed without delay of their existence and given all the necessary
particulars, so that he may search for them himself.

PARAGRAPH 3 ' — FORWARDING OF INFORMATION

This paragraph describes what has to be done with the information
“that has been collected. It fills an important gap in the previous Geneva
Conventions, none of which specified how or to whom the information
was to be transmitted. The provision is now quite clear. The informa-
tion is to be forwarded as soon as possible by the persons or authorities
by whom it has been collected to the Information Bureau which the
belligerent is required to open on his territory. The Information
Bureau will transmit it to the Protecting Power and to the Central
Prisoners of War Agency, and the Protecting Power and the Central
Prisoners of War Agency will each pass it on to the Power to which the
wounded, sick or dead in question belong. It thus travels by two differ-
ent routes.

1. Official Information Bureau

The Information Bureau to which the paragraph refers is that de-
scribed in Article 122 of the Third Convention.

The 1929 Convention' relative to the treatment of prisoners of war
- had already provided (in its Article 77) that at the commencement of -
* hostilities each of the belligerent Powers was to institute an official bureau
to give information about the prisoners of war in its territory. The pur-
pose of the provision was to centralize, not only the lists of prisoners
taken, but also everything relating to them (such as movements, releases,
illnesses or deaths). This was necessary both for administrative
reasons and to enable particulars to be forwarded to the Power of Ori-
gin and to their families.

. YParagraph 2 in the French text. — TRANSLATOR,
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Experience during the Second World War showed, however, that the -
provisions of the 1929 Convention were still inadequate and lacked pre-
cision. Accordingly, the National Red Cross Societies, many of which
had been instructed by their Governments to set up  these Bureaux,
asked in 1946 for fuller and more detailed provisions. They also urged
the extension of the activities of the Information Bureaux to all catego-
ries of persons falling as a result of hostilities into the hands of a bellig-
erent.

The Diplomatic Conference of 1949 fell in with these views, and
expanded Article 122 of the Third Convention to the requisite fullness,
while it extended the activities of the Bureaux to all persons protected by
the First and Second Conventions!. As these individuals, when they
lose their special status as wounded, sick or shipwrecked persons, become
ordinary prisoners of war, it was only logical to centralize all the partic-
ulars concerning them, advising one and the same office of everything
happening to them, whether they came under the First, the Second or
the Third Convention.

Information which the Information Bureau receives from the compe-
tent administrative authorities of the army, is to be forwarded by it to
the Power of Origin of the persons to whom the information in ques-
tion relates.

This communication too must be made without delay, the expression
“as soon as possible” covering all stages in the transmission of the infor-
mation. The communication will accordingly be made by the most
rapid means available—for example, by broadcasting the information, or
by televisionary transmission of the index photographs.

The transmission will, moreover, be duplicated—made, that is '
to say, both to the Protecting Power and to the Central Prisoners of
War Agency. By Protecting Power we mean the Power which represents
the interests of the country of origin of the wounded in the country in
which they are detained. '

In practice the transmission to the Protecting Power will usually be
effected by handing over lists direct to the diplomatic staff which the
Protecting Power maintains in the country concerned for the purpose of
exercising its protective functions. It will then devolve on the diplo-

1 The Fourth Convention also makes provision for an Information Bureau for
interned civilians; but it need not necessarily be the same as the Information Bureat
for which the present paragraph provides.
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' matic staff in question to arrange for the information to be transmitted as
quickly as possible to its own authorities, who will, in their turn, pass it on

to the enemy.

2. Central Prisoners of War Agency

Paragraph 3 merely refers to the Central Prisoners of War Agency,
"the functions of which are defined in Article 123 of the Third Convention.
It may be helpful to quote the text of this Article:

A Central Prisoners of War Information Agency shall be created in a neutral
country. The International Committee of the Red Cross shall, if it deems necessary,
propose to the Powers concerned the organization of such an Agency.

The function of the Agency shall be to collect all the information it may obtain
through official or private channels respecting prisoners of war, and to transmit it
as rapidly as possible to the country of origin of the prisoners of war or to the Power
on which they depend. It shall receive from the Parties to the conflict all facilities

for effecting such transmissions.
The High Contracting Parties, and in particular those whose nationals benefit
by the services of the Central Agency, are requested to give the said Agency the financial

.aid it may require.
The foregoing provisions shall in no way be interpreted as restricting the humanitar-
ian activities of the International Committee of the Red Cross, or of the relief societies

provided for in Article 125.

It does not fall within the scope of the present study to consider here
in detail the nature and operation of this Agency!. But a short account
may be given of its origin. In 1870 the International Committee of
the Red Cross was the first to take action when it opened an official
Agency for wounded officers and soldiers,_' together with a prisoners of
war information bureau. The experiment was repeated in 1912 in
" Belgrade. But it was only in 1914 that the establishment of an inter-
national Prisoners of War Agency enabled the Geneva Committee really
to tackle, in all its complexity, the immense problem of transmitting
information about prisoners, the wounded and sick, the dead, and
" civilian internees, and of ensuring their protection. One year after
its establishment this Agency was already employing 1200 persons,

1 The reader, if interested in the matter, may refer to the Report of the International
Committee of the Red Cross on its activities during the Second World War (September,
1939—June 30, 1947), Vol. Il (The Central Agency for Prisoners of War), Geneva,
1948, .
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and its unexpected development had given it a high degree of impor-
tance. The valuable experience which it acquired enabled the Inter-
national Committee to propose to the Diplomatic Conference of 1929
that its existence and operation should receive the sanction of approval
in the text of the Convention relative to the treatment of prisoners of
war. The approval thus accorded (Article 79) provided the legal
basis on the strength of which the International Committee of the Red
Cross was able in 1939 to open in Geneva the Central Prisoners of War
Agency; the far-reaching activities of this Agency are still alive in every-
one’s memory. .

The Diplomatic Conference of 1949 was careful not to touch the
valuable legal basis thus established, the only addition which it made
to the existing text being an appeal to the High Contracting Parties to
give the Agency the necessary financial aid.

The essential work of the Agency is obviously in connection with
prisoners of war. One of its functions is to receive particulars
relating to the wounded, sick and dead, and to forward such particulars,
always as rapidly as possible, to the Power on which the victims depend.
But its chief task is to keep their families informed, and to form a per-
manent link between them and their captured relatives. It asks the
National Bureaux for additional information (including information
of a medical character), conducts enquiries of its own, arranges for the -
exchanging of correspondence (where the ordinary postal channels
are closed), and forwards personal assets. Whereas the activities
of the Protecting Power are mainly administrative, the Agency is essen-
tially concerned with human relations.

PARAGRAPH 41 — PARTICULARS OF THE DEAD

The preceding paragraphs deal with the forwarding of particulars=
which mainly concern the wounded or sick. Paragraph 4, on the '
other hand, deals with the forwarding of everything relating exclusively
to the dead picked up on the battlefield or to wounded who die after
being brought back behind the lines—that is to say, certificates of death
and personal assets. » o

The corresponding provisions of the 1929 Convention (Article 4,

1 Paragraph 3 in the French text, — TRANSLATOR.
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paragraphs 2 and 3) dealt most inadequately with this subject, merely
reproducing the provisions of 1906 in simplified form. The new clauses,
on the other hand, embody the practice of a number of belligerents and
of the Central Prisoners of War Agency in the last war, and introduce
the precision which was lacking.

1. Death certificates

The paragraph begins by saying that authenticated documents
_certifying decease are to be communicated to the adverse Party by the
same channels as the information about the wounded and sick—that
is to say through (1) the Information Bureau of the country concerned
and (2) the Protecting Power and the Central Agency. The documents
which certify decease are “certificates of death” or “duly authenticated
lists of the dead”. The 1929 Convention (Article 4, paragraph 2)
spoke only of “certificates of death”, without specifying details or laying
‘down the manner in which they were to be made out. In actual fact
belligerents adopted different systems during the Second World War;
but some of them made use of a detailed standard form proposed by
the International Committee of the Red Cross in the course of the
conflict. The First Convention of 1949 does not, however, add any
further details as to what these certificates or lists should consist of;
and it is necessary, as in the case of most of the provisions of Article
16, to refer to the Third Convention (Article 120, paragraph 2) which
gives all the requisite details in regard to prisoners dying in captivity.
As there is no valid reason for making any distinction between enemy
dead collected on the battlefield and prisoners who die in captivity,
the provisions of Article 120 should apply equally to the first-named,
at least in so far as circumstances on the battlefield allow. The point
is not without importance, and the attention of responsible authorities
should be drawn to it.

The provisions are as follows. Death certificates, preferablyin the
form annexed to the Third Convention (Annex IV D), or lists certified
by a competent officer, are to be forwarded as rapidly as possible to the
Information Bureau. They should include (@) the particulars found
on the identity cards, viz. name, first names, rank, date of birth and
army, regimental, personal or serial number, and () mention of the
place, date and cause of death, the place and date of burial, and all
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particulars necessary for subsequent identification of the grave. 1f
the bodies have been cremated, the fact is to be stated, together with
the reasons for such exceptional treatment, as provided in the second.
paragraph of Article 17. All these particulars, it will be noted, with
the exception of the last two, are the same as those which the Detaining
Power is asked (in Article 16, paragraph 1) to furnish without delay
to the Power of Origin of the dead who have been collected. But in
the present instance the particulars have a further value in that they
are authenticated, which explains the fact of their repetition and makes
it important.

The model certificate annexed to the Third Convention was estab-
lished by the International Committee of the Red Cross on the basis of
the war experience of the Central Prisoners of War Agency. It includes,
in addition to the above particulars, two headings of the greatest interest
to the families of the deceased—namely, a reference to the possible
existence of personal effects and a few details about the last moments
of the deceased. It will no doubt only be rarely that particulars can be
given under the latter heading in the case of dead picked up on the
battlefield. But the responsible authorities should nevertheless endeavour
to give as many details as possible, in view of their sentimental and
human value.

2. Personal assets

The paragraph goes on to give a list of articles which, if found on -
the dead, or near by, are in any case to be sent to the Power of Origin
through the national Information Bureau. There is no question in
this case of twofold transmission—both by the Protecting Power and
by the Central Agency—because only one of each of the articles exists.
The paragraph leaves a free choice as to the channel of communication.
In practice it will be the Central Agency which is usually chosen, since
it has prepared especially for this particular task. The articles
referred to are the following:

(a) one half of a double identity disc;

(b) last wills or other documents of importance;
(c) money;

(d) articles of an intrinsic or sentimental value;

{e) unidentified articles.
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A. Identity disc. — The mention of a double identity disc calls
for some explanation. The practice of providing each member of the
armed forces with an identity disc became widespread during the First
world War, and now appears to be universally accepted. But the
need for standardization of the disc also became apparent very soon.
Accordingly, in 1928, the International Committee of the Red Cross
asked the International Commission for the Standardization of Medical
Equipment, a body which it had itself set up, to study the question.
The Commiission produced a model identity disc which could be divided
in two. One halif, it was proposed, was io remain round ihe aneck of
the dead person, while the other was to be detached and sent to the
State of which he was a national. The model, or at all events its prin-
ciple, was approved by the XIIIth International Red Cross Conference,
and the 1929 Convention accepted it, stating that “one-half” of the
identity disc was to be transmitted, “the other half to remain attached
to the body”. This wording was not clear, however, and the 1949 text
speaks of one-half of a double identity disc, to show that the disc mustin
fact be composed of two separable parts, each bearing the same indications.

These double discs must naturally be made with the greatest care,
The inscriptions on them must be indelible, and must be engraved on a
substance which is as resistant as possible to the destructive action of
chemical and physical agents, especially to fire and heat.

We need hardly stress the importance of such discs, or the desirability
of securing their adoption by all armies and of all troops becoming
familiar with them. It should, incidentally, be noted that Article 17,
paragraph 1, makes provision for the possibility of soldiers being only
provided with single discs. In such cases the whole disc must remain
with the body, as it is essential for the latter to be identifiable at any
time. But the use of a single disc will deprive ‘the home Power of an
additional, and often very valuable, means of identification.

B. Wills. Objects of value. — In collecting objects which form
estate the sorting of documents and the preservation of those which
have legal value, particularly wills, is important. Of equal importance
perhaps are objects or documents having an intrinsic or sentimental
value. Selection in the latter case will sometimes be more difficult;
it must be borne in mind that articles which have little or no apparent
value may, for sentimental reasons, be highly prized by near relatives.
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C. Unidentified articles. — Lastly, the reference in the list to “uni-
dentified articles” is probably more important than appears at first
sight. It may happen (and did happen in the last World War) that
military personnel—especially airmen—are hit with such brutal force
that practically nothing is left of them except a few stray objects, usually
of metal, scattered around. Such objects will mean nothing to the
belligerent who picks them up; but if sent to the Power of Origin of the
man who has disappeared, they may frequently make identification
possible as a result of enquiries, cross-checking, etc. Sometimes even,
a single object of this sort may constitute the only proof of the total
disappearance of an entire aircrew.

No doubt the forwarding of such unidentified articles to the adverse
Party involves a certain risk of error. The articles may have been lost
by combatants who are afterwards picked up wounded or taken prisoner
by the adverse Party. In such a case the Power on which they depend
may be led, on receiving the articles, to suppose their owners to be dead.
Care must therefore be taken not to notify their families prematurely,
without having first made sure by every possible means available that
the person or persons concerned are in fact missing.

3. Forwarding

Paragraph 4 ends by saying that the Parties to the conflict are to
send all these objects forming estate in sealed packets, accompanied by a
statement on the identity of the deceased owner, as well as by a complete
list of the contents. Precautions must obviously be taken to ensure
that parcels of such value are not lost or opened en route. In wartime,
postal communications are uncertain and often roundabout, and the
risk of damage or deterioration is correspondingly increased.

4. Provisions of the Third Convention

Before concluding this study of Article 16 we must consider two
provisions which, though they appear only in the Third Convention,
are none the less applicable to the wounded and sick. An explanation
has been given above ! of the reason why certain provisions of the First

1 See above, page 159.
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and Third Conventions resemble one another, especially in the case of
Article 16 of the First Convention. At the same time it was seen that
the First Convention’s provisions were presented in summary form,
making it necessary to refer on occasion to the Third Convention.
The majority of the points in connection with which such reference is
pecessary (identity cards, Information Bureau, Central Prisoners of
war Agency, death certificates) have been mentioned in passing when
discussing the Article.

There is no reference in the text of the First Convention to the
two provisions which have still to be studied. Their absence, in our
opinion, leaves a gap; for they are important, and call for observance
by those applying the Convention. The provisions in question relate
to the conditions under which the wounded and sick may be interrogated,
and to cards giving notice of capture.

A. Interrogation of wounded. — Article 17 of the Third Conven-
tion, paragraphs 1, 2 and 4, reads as follows:

Every prisoner of war, when questioned on the subject, is bound to give only his
surname, first names and rank, date of birth, and army, regimental, personal or
serial number, or failing this, equivalent information.

If he wilfully infringes this rule, he may render himself liable to a restriction of
the privileges accorded to his rank or status.

No physical or mental torture, nor any other form of coercion, may be inflicted
on prisoners of war to secure from them information of any kind whatever. Pris-
oners of war who refuse to answer may not be threatened, insulted, or exposed to
unpleasant or disadvantageous treatment of any kind.

The essential purpose of these provisions is to protect prisoners
against pressure which the Detaining Power may be tempted to put
upon them in order to obtain information of a military character. The
Second World War afforded all too many examples of such pressure. It
was also necessary to prevent a Power from being able to use information
concerning the families of prisoners for reprisals against such families.

It goes without saying that these safeguards are equally applicable
to the wounded and sick picked up by the enemy, since they are already
prisoners of war, and will acquire final status as such as soon as they
* have recovered. It is therefore essential that the authorities and all
persons who are called upon to apply the First Convention should be
fully conversant with these provisions of Article 17 of the Third Conven-
tion and that they should strictly observe them. ‘
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B. Cards giving notice of capture. — A prisoner of war is not a
man placed, as it were, in solitary confinement. On the contrary, his
existence should be reported as soon as possible to his family and to the
Power on which he depends. Under the 1929 Convention relative to
the treatment of prisoners of war this was to be done (1) by the prisoner
himself, who was allowed to send a card to his family, and (2) by the
Detaining Power which was to communicate to the enemy, through its
Information Bureau, particulars of the prisoner’s identity. Experience
showed, however, that factors of all kinds delayed to a considerable
extent the sending of these two forms of notification. Accordingly,
the Diplomatic Conference of 1949 made provision in Article 70 of the
Third Convention for a third form of notification, which had been
instituted by the International Committee of the Red Cross during
the Second World War to meet the drawbacks to the first two forms.
Each prisoner is authorized to send to the Central Agency, at the same
time as to his family, and not more than one week after his capture, a
card to be known as “card giving notice of capture”, or for short “capture
card”, to say what has happened to him. The card is to be the same, if
possible, as the model given in the Third Convention in Annex IV B.
The identity of the addressee, the limited contents of the card and its
- standard form should all facilitate its rapid transmission to the Central
Agency, which will retransmit the information it contains to the families
of the senders. The latter will thus be sure of hearing the news even if
the card sent to them direct by the prisoner should be lost.

The chief advantage of these cards is that they arrive soon after the
prisoner’s capture, and give particulars of his health. Their importance
in the case of wounded or sick picked up on the battlefield can thus be
judged. Nothing could justify this category of war victims being
deprived of an advantage to which they are entitled as prisoners, and
which the state of their health makes all the more essenlial in their case.

The attention of the authorities responsible for applying the First
Convention should therefore be drawn to this point; and they must se¢
that their hospital or other accommodation centres, whether close 10
the front or not, are supplied with a sufficient quantity of these capture
cards, which they must arrange for the enemy wounded or sick in these
centres to fill in as soon as they are fit to do so.
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ARTICLE 17 — PRESCRIPTIONS REGARDING THE DEAD.
GRAVES REGISTRATION SERVICE

" Parties to the conflict shall ensure that burial or cremation of the
dead, carried out individually as far as circumstances permit, is preceded
by a careful examination, if possible by a medical examination, of the
bodies, with a view to confirming death, establishing identity and enabling
& report to be made. One half of the double identity disc, or the identity

disc itself if it is a single disc, should remain on the body.

 Bodies shall not be cremated except for imperative reasons of hygiene

or for motives based on the religion of the deceased. In case of cremation,

the circumstances and reasomns for cremation shall be stated in detail
in the death certificate or on the authenticated list of the dead.

They shall further ensure that the dead are honourably interred, if
possible according to the rites of the religion to which they belonged, that
their graves are respected, grouped if possible according to the nationality
of the deceased, properly maintained and marked so that they may always
be found. For this purpose, they shall organize at the commencement of
hostilities an Official Graves Registration Service, to allow subsequent
exhumations and to ensure the identification of bodies, whatever the site
of the graves, and the possible transportation to the home country. These
_provisions shall likewise apply to the ashes, which shall be kept by the
Graves Registration Service until proper disposal thereof in accordance
with the wishes of the home country.-

As soon as circumstances permit, and at latest at the end of hostilities,
these Services shall exchange, through the Information Bureau mentioned in
the second paragraph of Article 16, lists showing the exact location and

“markings of the graves, together with particulars of the dead interred therein.

This Article deals exclusively with the dead, and is therefore bound
up, as it were, with the last paragraph of the preceding Article. For
after laying down rules in regard to articles left by the combatant dead,
and the information found on their persons, it was still necessary to
say what was to become of the bodies.

In the 1929 Convention all these provisions were concentrated in a
single Article (Article 4, paragraphs 2 to 7), which although much -
shorter, contained everything that was -essential. But the addition of
numerous- points of detail by the Diplomatic Conference of 1949, led
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to a grouping of the material, everything relating to interment being
incorporated in the new Article 17.

It may be noted that here again the provisions of the First Convention’
tally with those of the Third Convention, which deals (Article 120,
paragraphs 3 to 6) with the burial of prisoners dying in captivity. Buta
mere reference to the Third Convention, which might originally have
been thought of, would not have been adequate for the reasons already
indicated in connection with Article 16. In the first place the present
Article (Article 17) is essentially concerned with the dead picked up
by the enemy on the battlefield, that is to say, with the mortal remains
of combatants who have never for one moment been prisoners of war.
Again, combatants who have died shortly after having been picked up
wounded or sick, will have succumbed to the wounds or sickness which
brought them under the protection of the First Convention, and it is
therefore only natural that they should remain subject to the provisions
of that Convention.

PARAGRAPH 1 — EXAMINATION OF THE BODIES

Paragraph 1 provides that the bodies, before being buried or cremated,
are to be carefully examined, preferably by a doctor, with a view to
making certain that death has taken place and establishing the identity
of the deceased. In order that the latter’s identity may be checked at
any time, the identity disc, or one half of it if it is double, is to remain
attached to the body.

A. Nature of the obligation. — It will be noted at the outset that
the form of wording with which the paragraph opens: “Parties to the.
conflict shall ensure...” is employed here for the first time in the Conven-
tion. It is not new, however, having been used to introduce the same
provision both in the Convention of 1929 and in that of 1906. What is
its significance?

Clearly it must be taken to imply an obligation. According t0
Littré’s French dictionary, the expression veiller @ (ensure) means
prendre garde & (see to it). The Parties to the conflict have therefore
to “see to it”—that is to say, to make certain—that the prescribed task,
for which they are responsible, is duly carried out. There is no justi-
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fcation for thinking that the task in question is optional. On the
contrary, in calling upon the Parties to the conflict to ensure that it is
carried out, the Convention is once more drawing attention to the
jmportance of the task and to the necessity for accomplishing it.

B. Individual burial. — The paragraph begins by laying down a
-general rule which applies equally to burial and cremation: both must
pe carried out individually, as far as circumstances permit. This rule,
which was proposed at the XVIIth International Red Cross Conference,
is happily conceived, as the idea of a common grave conflicts with
the sentiment of respect for the dead, in addition to making any subse-
quent exhumation impossible or very difficult. No absolute obligation
is imposed, however, because circumstances, the climate or military
considerations may force a Commanding Officer to resort to burial
in a common grave; but this must always remain an exceptional
measure.

C. Examination of the body. — Before being buried or cremated,
the bodies must be examined twice over, even if they have to be placed
in a common grave. They must in the first place be subjected, as soon
as they are brought in from the front, to a thorough medical examination,
in order to make sure that no trace of life remains. This examination
can, of course, only be made by a medical man, who, as we have seen
in connection with Article 16, paragraph 1, should also endeavour to
establish the time of death as accurately as possible, unless the medical
personnel who have brought in the body are able to supply the necessary
information.

D. Identification. — The next thing to be done is to examine the
papers found in the clothing of the dead man, in order to establish his
‘identity with as much certainty as possible. In the absence of papers
recourse must be had to other methods which will make it possible for
the adverse Party itself to establish his identity, e.g. measurements and
description of the body and its physical features, examination of the
teeth, fingerprints, photograph, etc. '

The paragraph goes on to say that, when identity has been established,
“a report is to be made”.. This means a minute mentioning not only
the identity papers found on the body and the information contained
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in them, but also the possessions which the deceased carried on his
person, together with a statement of the date of death or, where the
dateis only presumed, the reasons for this presumption. Later, the place
of burial and the particulars on the grave will be added, so that the latter
will always be able to be found. These initial measures will enable the
death to be notified with the least possible delay to the national Informa-
tion Bureau, which will in turn inform the adverse Party. They will further
facilitate the subsequent work of the Graves Registration Service, one of
whose principal tasks is to regroup the graves and draw up lists of them.

This first series of provisions concludes with an injunction to the
effect that one half of the double identity disc, or the identity disc itself
if it is a single disc, is to remain on the body. The effect of this provision,
which has already been discussed in connection with the fourth paragraph
of Article 161, is that no member of the armed forces, living or dead,
may henceforth be deprived of the identity disc issued to him. The
fact that military authorities may thus be certain of being always able
to find their own personnel again, unless in very exceptional circum-
stances, should encourage those of them who have not already done so
to make universal use of the identity disc, preferably a double one.

PARAGRAPH 2 — CREMATION

Paragraph 2, which is, as it were, a parenthesis between paragraphs 1
and 3, contains a new idea, proposed for the first time at the meeting
of experts in March 19472 and later endorsed by all subsequent confer-
ences of experts: The idea was to prohibit the cremation of bodies.
except for imperative reasons of hygiene or for reasons connected with
the religion of the deceased. In case of cremation, the circumstances
and reasons for it are to be stated in detail in the death certificate or on
the authenticated list of the dead.

Quite apart from the possible objection to cremation on sentimental
grounds, and the fear of seeing a repetition of certain criminal occur-
rences of the Second World War, the traces of which were effaced by
cremation, the very strong opposition of certain peoples to cremation

1 See above, page 171.

2 This meeting, which was convened in Geneva by the International Committee
of the Red Cross, was attended by representatives of the various Associations for the
relief of prisoners of war. '
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from motives of custom or religion ! led the Diplomatic Conference to
adopt the proposal. )

It should be noted that in the Third Convention, where this provision
recurs (Article 120, paragraph 5) in connection with the cremation of
prisoners of war who die in captivity, there is a further clause which is
not to be found in the present paragraph. Mention is made of an
additional motive justifying cremation—namely, a wish expressed by
the prisoner for cremation for personal reasons. The reason why there
is no mention in the present paragraph of this additional motive is no
doubt that it was felt that the provision in the First Convention was
essentially concerned with the dead picked up on the battlefield. But
we must also think of the wounded and sick who may, before their
death, express a desire to be cremated. Their wish, in such cases,
should be gratified.

PARAGRAPH 3 — INTERMENT. GRAVES REGISTRATION SERVICE

Paragraph 3 is in the nature of a sequel to paragraph 1, the subject
of its opening sentence, the word “They” 2, referring back to the opening
words of paragraph 1 (“Parties to the conflict”). It first lays down
that the dead are to be honourably interred—if possible, according to
the rites of the religion to which they belonged—and that their graves
are to be respected, and marked in some permanent fashion. It then
provides for the organization of a Graves Registration Service, the duties
of which it defines. :

The mention of the observance of the rites of the religion to which
the deceased belonged is new. It too is due to the experts of March 1947.
No obligation is imposed; however, since certain religions prescribe
rites which it may sometimes be difficult to observe, as, for example, the
sacrifice of an animal or the use of some rare ingredient.

1. Graves

A. Respect. — The grave, once closed, must be respected. The
obligation in this case is not purely a passive one. It implies active

1 As we have already pointed out, certain religions taboo cremation, while others
advocate it. .

2 The French text repeats in full the opening words of paragraph 1: “Les Parties
au conflit veilleront” (The Parties to the conflict shall ensure). — TRANSLATOR.
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measures of protection. The Graves Registration Service is the body
primarily responsible for preventing violation of graves and sacrilege of
all kinds; but the obligation rests on everybody. - The principle of
unqualified respect for fallen enemies holds good even after death.

B. Grouping. — Graves are further to be grouped, if possible
according to the nationality of the deceased. This idea again is not
new. The Conference of Government Experts in April 1947 was
anxiols to avoid the hasty roadside burials which were so frequent a
feature of recent wars, and urged the grouping of graves. The Diplo-
matic Conference of 1949 adopted this proposal, indicating in addition '
the basis on which the grouping was to take place. The basis selected
—that of nationality—cannot, quite obviously, be made obligatory;
but it is the one which military authorities will most naturally select in
grouping graves. Grouping in this manner will make it possible for coun-
tries to pay collective tribute to their dead at a later date. But the main
essential is to ensure that the graves are in fact grouped in cemeteries.

C. Marking. — Graves must also be properly maintained, and
"must be marked in such a way that they can be found at any time.
The question of marking calls for some comment, as the brief reference .
to the matter in the Convention gives no exact indication of what the
marking should be. The essential point is that it should always be
possible to find the grave of any combatant. A mere number or group
of symbols corresponding to the particulars in the record is hardly
enough for the purpose: for the record may be destroyed. Most .
certainly, the reference number in the record can, and should, appear
on the gravestone or cross; but it is essential that the name and first
names and, if possible, the date of birth should also figure in the inscrip-
tion, and should be inscribed in such a way as to be as nearly indelible
as possible. This is all the more essential in the case of common graves.

All the above provisions apply equally to ashes, as stated in the last
sentence of the paragraph, which will be discussed below.

2.  Graves Registration Service

Having said that the graves are to be “properly maintained and
marked so that they can always be found”, the paragraph goes on:
“For this purpose, they” (i.e. the Parties to the conflict) “shall organize
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at the commencement of hostilities an Official Graves Registration
Service...” The purpose of this Service is thus defined from the outset.
It is to maintain the graves and to enable them to be found.

A. Activities. — Thus, instituted as a matter of obligation from
the moment hostilities break out, the Graves Registration Service
(which had already been called into being by the 1929 Convention)
is responsible for keeping an up-to-date list of all graves of enemy
combatants, and has to mark clearly any graves which have not yet
been marked or which have been marked inadequately; it must aiso
maintain the graves and group them if possible according to the nation-
ality of the deceased, if they are not already so grouped. It is also
responsible for keeping track of any change or transfer, so as to allow
of subsequent exhumation at any time and to ensure the identification
‘of bodies, whatever the site of the graves, and their “possible transpor-
tation to the home country”.?

B. Return of bodies. — This allusion to the possible return of
bodies is an entirely new provision which was introduced by the Diplo-
matic Conference of 1949. Certain delegations at the Conference
proposed making the provision imperative; others wished to omit it
altogether. It is the custom in some countries to bring the dead home
at the close of hostilities, while others prefer to have them buriedin the
actual theatre where they have fallen. To satisfy both requirements,
the clause was left optional.

C. Ashes. — The activities of the Graves Registration Service
also extend to the ashes of the dead, as provided in the last sentence of
the paragraph. Ashes are to be held by the Service until the country
of origin makes known its final decision in regard to them. It is obvious
—and follows, incidentally, from the words “These provisions shall
likewise apply...”—that ashes must also be identifiable at all times.
They must therefore be collected, preferably in urns, which should be
clearly marked with all the particulars for which provision is made in
the case of graves. The urns are to be kept in a suitable spot, and they,
too, must be protected against sacrilege of any kind.

1 See also below, on paragraph 4.



182 ARTICLE 17

As soon as all the particulars of the interments have been collected,
they are to be communicated to the Party to which the dead persons
belong. This is stipulated in the paragraph which follows. ’

PARAGRAPH 4 — EXCHANGE OF INFORMATION

Paragraph 4 requires the Graves Registration Services! of the.
opposing Parties to exchange as soon as possible, and at the latest at
the end of hostilities, all information relating to the dead and to their -
interment.

The 1929 Convention only stipulated, in the final paragraph of its
Article 4, that this exchange of information was to take place after the
cessation of hostilities. But the Diplomatic Conference adopted the
proposal of the Government Experts of 1947, who had pointed out that
in the Second World War such exchanges had actually taken place during
hostilities. The practice was a desirable one, and deserved to be offi-
cially recognized. There is, moreover, no reason why the communication
of these particulars should take the form of an exchange in the strict
sense of the word. There would not appear to be any necessity for them
to be communicated simultaneously by the two parties.

A. Graves of prisoners of war. — The Graves Registration Service
is concerned, not only with the graves of those fallen in battle, but also,
under Article 120 of the Third Convention, with the graves of prisoners
of war who die in captivity. In its final paragraph, the latter Article
reproduces the provisions of the present Article 17, taken as a whole;
but it contains in addition one important provision which does not
figure in the First Convention. Should a country be occupied, the Graves
Registration Service of the Occupying Power is required to take over,
and carry on, all the activities of the Service of the occupied Power.

B. Lists. — It may further be noted that the 1929 Convention,
in providing for the exchange of “the list of graves and of dead interred”,
was not sufficiently explicit. " Lists giving only these particulars would
undoubtedly have been incomplete, and would not always have made it
possible to locate the exact site of a particular grave or to identify the

1 See above, page 180.
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pody contained in it. Fortunately the details given in the 1949 Con-
vention made the matter completely clear. There is to be a single list
which, in addition to giving full particulars regarding the identity of the
dead, must specify the exact location and markings of the grave in which
each of them is buried.

C. Organization of the Service. — How are the Graves Registra-
tion Services to be organized in practice? As a rule their task may be
entrusted to a service which already exists. The majority of States
have permanent military graves services which are responsibie in peace-
time for the maintenance of the graves of nationals who have fallen in
battle. These services are very well equipped, and are in a position on
-the outbreak of hostilities either to take over themselves the maintenance

- and listing of enemy graves or to form a special section for the purpose.
In view of the specialized nature of the duties involved, the military
authorities will be well advised to entrust the work to individuals or
organizations familiar with it rather than set up new bodies which may
not have the desired experience or competence.

ARTICLE 18 — ROLE OF THE POPULATION

The military authorities may appeal to the charity of the inhabitants
voluntarily to collect and care for, under their direction, the wounded and
sick, granting persons who have responded to this appeal the necessary
protection and facilities. Should the adverse Party take or retake conirol
of the area, he shall likewise grant these persons the same protection and
the same facilities.

The military authorities shall permit the inhabitants and relief societies,
even in invaded or occupied areas, spontaneously to collect and care for
wounded or sick of whatever nationality. The civilian population shall
respect these wounded and sick, and in particular abstain from oﬁ’eriﬁg
them violence.

No one may ever be molested or convicted for having nursed the wounded
or sick.

The provisions of the present Article do not relieve the occupying Power
of its obligation to give both physical and moral care to the wounded and
sick.
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GENERAL

The principle formulated in this Article represents, with that of the
inviolability of the wounded, the sick, and medical personnel, one of
the great advances made by the Geneva Convention of 1864. It was
directly inspired by the events at Solferino. Not only must the wounded
soldier be respected; he must also be treated without delay, regardless
of his nationélity. The task is so urgent that, if the Army Medical
Service cannot cope with it, civilians—the inhabitants of the country in
which the fighting is taking place—must be asked to help. Civilians
who respond to this appeal are to be protected while engaged on their
work of relief, and the same protection is extended to civilians who pick .
up and care for a wounded person on their own initiative. The prin- -
ciple according to which a fallen combatant is entitled to respect and
care thus becomes universal. Anyone who finds a fallen combatant
can, and must, pick him up and give him help. .
 The principle had been proclaimed in 1864 in forcible and generous
terms. “The inhabitants of the country who afford assistance to the
wounded shall be respected and remain free... All wounded collected
and nursed in a house shall serve as its safeguard.”

In 1906, however, it was thought better to be more moderate, and
to limit the quasi-neutral status thus accorded to civilian volunteers’
and the inviolability of their homes. It was felt that the abuse of such
facilities was all too easy, and might give rise to regrettable repressive
measures. Moreover, while admitting that owing to the deadly effect
of modern weapons there would always be cases where the possibilities
of treatment fell short of requirements, it was considered that the uni-
versal extension of the Red Cross and the development of international
solidarity had done much to reduce this risk.

Accordingly the 1906 Convention (Article 5) confined itself to allow-
ing the military authorities to appeal to the charitable zeal of the inhab-
itants, and to according special protection and certain immunities to
inhabitants who responded to this appeal.

The 1929 Convention (Article 5) took over this provision without
change, except that it substituted for the word “immunities”, which it
was thought might give rise to doubt or controversy, the vaguer and more
general word “facilities”, which left Commanding Officers a freer choice.
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Experience during the Second World War demonstrated the value
of the provision, but showed at the same time that it was necessary to
improve it. Accordingly, the International Committee of the Red
Cross and the various Conferences of Experts which helped to prepare
for the revision of the Convention, tried to make the Article more com-
plete and at the same time more specific. The origins and nature of the
various changes made will be considered below in connection with the

' detailed discussion of each paragraph. It will suffice here to point out
immediately the three principles which, in the light of experience, called
for embodiment in the revised Article. These principles are as follows:

1. The protection and the facilities accorded to-the inhabitants by
a belligerent must also be accorded to them by the adverse Party.

2. The inhabitants must be authorized spontaneously to care for the

wounded.
. 3. The fact of having cared for enemy wounded is never a
reprehensible act.

It must be emphasized that these principles do not in actual fact
extend the scope of the Convention or, in themselves, involve anything
new. They are merely the embodiment in the Convention of provisions
which were implicitly contained in the 1906 text and, for that reason,
had not been thought worth expressing more specifically. But the release
of blind political passions in wartime has shown—in this, as in other
connections—how important it may be to give explicit legal form to
certain principles, where there is reason to fear that their self-evident
character may not always be recognized.

A further point for emphasis is the fact that this Article is the only
" one in the Convention which is addressed to the civilian population.
The Convention is here going' outside its specific domain. Does it
follow that the Article would be more in place in the Fourth Convention,
leaving the unity of the First Convention pro tanto unimpaired? Not
so! The purpose of the Fourth Convention is to protect civilians
against certain effects of war, whereas Article 18, when it mentions
civilians, is primarily concerned with the more effective protection of
wounded combatants. Its natural place is therefore in the First Con-
vention. The same reason would seem to justify the place of the Article
in Chapter II of the Convention, as the Chapter concerned with the
wounded and sick, and not (as some would have preferred) in Chapter IV



186 ARTICLE 18

which deals with medical personnel. The practical effect of the Article
" is undoubtedly to supplement the inadequate resources of medical services
by inviting the civilian population to take over part of the work of the
medical personnel. To that extent the provisions of Chapter IV cannot

be treated as complete without reference to Article 18. But that is.

not the essential point. The essential point is that the Article lays down
the principle that the care of wounded and sick persons must be univer-

sal; and that principle had to be stated in the only Chapter which is

devoted in its entirety to the wounded and sick.

PARAGRAPH 1 — APPEAL TO THE INHABITANTS

Paragraph 1 reproduces the whole of the provision of the 1929 Con--

vention (Article 5), under which the military authorities might appeal
to the charitable zeal of the inhabitants to collect and care for the
wounded or sick of armies in return for certain protection -and facilities.

A. Nature of the provision. — The provision is optional. The

military authorities are not bound to appeal to the inhabitants, and the
inhabitants are not bound to respond to their appeal. The expression
“appeal to the charitable zeal of the inhabitants” clearly shows that the
appeal is only to the humanitarian sentiments of the population, and
that all the military authorities can do is to endeavour to arouse such
sentiments, should circumstances so require. This aspect of the matter
is also indicated by the use of the word “voluntarily” (French, bénévole-
ment) which qualifies the action of the inhabitants in caring for the
wounded and sick. The word was added in 1949.

B. Charitable aciion of ithe inhabitants. — The inhabitants aré
accordingly invited to “collect and care for” the wounded and sick.
These words, which were taken without change from the Conventions
of 1906 and 1929, call for some comment.

The XVIIth International Red Cross Conference had proposed

substituting the expression “give first aid” for the words “care for”, on -

the ground that there must not be too much inducement to the military
authorities to lay down their task. The Diplomatic Conference of 1949
on the other hand agreed with the view, put forward by the International
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Committee of the Red Cross and shared by a number of delegations,
that it was not desirable to limit the charitable action of the inhabitants,
particularly as their action was purely voluntary. The words “care for”
were accordingly retained, leaving the inhabitants completely free to
undertake the entire treatment of a wounded or sick person until the time
of his final recovery, if they wish to do so and possess the necessary
means.

To “collect” a wounded man is to receive him into one’s house.
But it may also mean to bring him in from where he is lying wounded.
The evolution of methods of warfare, far from diminishing the impor-
tance of this provision (as one might have thought it would do, at first
sight) has on the contrary lent it new significance, particularly in connec-
tion with the development of aviation and the parachuting of troops.
Crews of aircraft which have been shot down and wounded parachutists
must be collected and cared for, where necessary, by the civilians in the
neighbourhood of the place where they come down, which may be a long
way behind the lines, or even across the frontier in a non-belligerent
country. In the latter case, be it noted, the provisions of Aiticle 18 will
apply in the same way to the authorities and inhabitants of the country
concerned, not merely because these provisions embody a universally
valid principle of humanity, but also as an obligation of positive law
—in particular Article 4 of the First Convention, which lays down that
neutral Powers are to apply by analogy the principles of the Convention.!

In the nature of things it will usually be in particular cases that the

v military authorities will appeal to the charitable zeal of the inhabitants.

But it is also quite conceivable that a national or occupying Power may
issue general recommendations to this effect. It would indeed be its duty
to do so, if it appeared that the conditions of the fighting were such that
the medical services would be unable to cope with the situation.

C. Control. — The wounded and sick entrusted to the inhabitants
must nevertheless remain under the control of the authorities. That is
quite obvious in the case of nationals. But the institution of control is
equally necessary in the case of enemy wounded. It is the military
authorities who are responsible for their condition and medical treat-
ment. It is they again who have to inform the Power of Origin of their
identity and capture. Lastly, it is the authorities who must arrange for

1 See above, page 61.
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their protection under the Third Convention relative to the treatment
of prisoners of war. i

It will rest with the military authorities themselves to prescribe the
nature and extent of the measures of control they consider necessary.
In practice this control will mainly consist, when once the particulars in
regard to identity have been collected, in ensuring that the wounded
receive proper care and are treated with the respect to which they are
entitled.

D. Protection and facilfties. — The task of the inhabitants who
respond to the appeal of the authorities may often be a heavy one.
As it is essential that nothing should curb their charitable zeal, the Con-
vention guarantees them “the necessary protection and facilities”.

Article 5 of the 1929 Convention spoke of “special protection and
certain facilities”. The phrase was not very clear and, by leaving too
much latitude to the military command in determining the nature of the
protection and the facilities, opened the door to abuses. The Diplo-
matic Conference of 1949 introduced the necessary degree of precision,
adopting a wording which had been suggested by the XVIIth Interna-
tional Red Cross Conference. The protection and facilities accorded
will henceforth be those which are “necessary”—that is to say, those
without which the task of the inhabitants would be difficult, if not impos-
sible. The appreciation of what is “necessary” is naturally left in the
first instance to the military authorities; but the inhabitant himself must
be free to state his requirements and explain his position, and these must
be taken into consideration as far as possible.

What will this protection and these facilities be? The form they
take will depend upon circumstances and cannot, therefore, be indicated
here. It may be said at once, however, that the protection accorded
cannot, in principle, imply the right to display the red cross emblem,
either on the houses where the wounded are sheltered or on armlets
worn by the inhabitants who volunteer to look after them. The
houses cannot be given the status of medical establishments, nor can the
inhabitants be given the status of medical personnel, or even of auxiliary
medical personnel. The situation might be different if the numbers of
wounded were large and if medical personnel were present and perma-
nently responsible for the care of the wounded. The houses could
then be converted into medical establishments within the meaning of
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Article 19 of the Convention, and could display the emblem, if expressly
authorized to do so by the competent authority, in accordance with
Article 42, paragraph 1.

There was moreover a lacuna in the 1929 Convention. It failed
to stipulate that other military authorities, in particular those of the
enemy belligerent, must also accord protection and facilities to inhab-
jtants who helped to care for the wounded. There could, however,
pe no doubt that the spirit of the Convention required the provision to
pe understood in its widest possible sense. Accordingly the Conference
of Experts of April 1947 recommended that the Diplomatic Contference
should complete the provision by stipulating that in the event of occupa-
tion the enemy belligerent was to give these people the same protection
and the same facilities. The Diplomatic Conference of 1949 approved the
proposal, which forms the subject of the last sentence of the paragraph.

PARAGRAPH 2 — SPONTANEOUS EFFORTS

Paragraph 2 is the counterpart of paragraph 1 and restores a just
balance. Having authorized military commands to appeal to the
- charitable zeal of the inhabitants, the next step was to authorize the
inhabitants to exercise their charitable zeal spontaneously and, without
being asked to do so, care for the wounded and sick, of whatever nation-
ality, whom they collected. This authorization is also given to the
inhabitants of invaded or occupied areas and to relief societies. .

A. Right to relief action. — This provision appears for the first
time in explicit form in the Convention; but it is not new. It does not
involve any extension of activities under the Convention, nor does it
create any new form of protection. The spirit of the Convention has
always demanded that assistance to wounded enemies should come
before military necessities. The giving of such assistance being an imper-
ative duty, it is impossible a fortiori to deny those who wish to come to
the help of the wounded their right to do so. That right is the natural
appanage of all persons; and no one can prevent the civilian population
from carrying out, in all circumstances, their humanitarian duty towards
the wounded, even though these should be enemy parachutists or “parti-
sans”.
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The need for explicit mention of this principle in the Convention
arises from the fact that in the Second World War there were, unfortu-
nately, inhabitants who were forbidden to help the wounded, or were
punished by occupying authorities, or even by their own authorities, for
having done so.

The action which has been taken to prevent such punishment being
inflicted in the future is to be found in paragraph 3, and will be discussed
below. The clause in the present paragraph which aims at preventing
the prohibition of charitable assistance was first suggested by the Prelim-
inary Conference of National Red Cross Societies in 1946, and was
repeated in various forms by all the subsequent Conferences of Experts.
The Diplomatic Conference of 1949 did not modify the principle involved.

B. Control. — On the other hand, the Diplomatic Conference of
1949 took a line which diverged from the proposals of the experts on the
question of control. The experts had thought it desirable to reconcile
charitable with military requirements, and had agreed after long discus-
sion to propose a provision to the effect that the inhabitants could not
withhold the wounded and sick they had collected from possible control
by the military authorities. But the Diplomatic Conference refused to
make the permission granted to the inhabitants to give spontaneous help
dependent on the ‘acceptance of military supervision, or on any kind of
compulsory statement, which would be tantamount to informing against
those cared for. They pointed out that the absence from the Convention
of any allusion to control did not necessarily mean that control was
prohibited, and that in actual fact the military authorities could undoubt-
edly issue regulations of this kind where such a course was indicated by
circumstances. But, as the Rapporteur of the First Commission of the
Diplomatic Conference remarked: “It would be extremely undesirable
that this should be mentioned in a humanitarian Convention”.

The idea of control does indeed occur in paragraph 1. But its pres:
ence there is intelligible. It is only logical to provide that, when the
military authorities themselves approach the inhabitants and ask them
to look after the wounded, they should at the same time specify the degree
of control they intend to retain over them. The position is different
when it is the inhabitants who take the initiative in caring for the wounded

1See Final Record of the Diplomatic Conference of Geneva, 1949, Vol, 1I-A,
page 192.
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they have collected. It is not for them to come of their own accord and
place the wounded under the control of the military authorities. It is
for the latter to make provision for the necessary measures; and such
measures are not a matter for the Convention.

C. - Relief societies. — It will be observed that paragraph 2 men-
tions, not only the inhabitants, but also relief societies. This addition
'was proposed by the meeting of experts of June 1947, which pointed
out that these charitable societies or groups should also, as such, be
authorized to care for the wounded spontaneously and with impunity.
Their right to do so had been contested on occasion during the Second
world War; and action had even been taken retrospectively against the
heads of certain Red Cross Societies. - Although relief societies are not
expressly mentioned in paragraph 1, it is clear nevertheless that they are
covered by the generic term “inhabitants” (which, it would seem, might
also have sufficed in paragraph 2), and the military authorities may
in the same way appeal to their charitable zeal.

D. Reassertion of the principle of inviolability. — Paragraph 2
concludes with a reminder: the civilian population are to respect the
wounded and sick, and in particular abstain from offering them violence.

It might appear astonishing that a principle, which has already been
proclaimed once—in the most solemn terms—in Article 12, should be
repeated here. But there are several reasons for the repetition. Axticle
12 states the principle in very general terms. It does not say by whom
the wounded and sick are to be respected and protected; it is addressed
to all, military and civilians alike. In actual fact, however, it is mainly
with the military that Article 12 is concerned, since it is by them and for
them that the Convention is to be applied. Article 18 on the other hand,
as has already been pointed out, is an exception to this rule. .It alone
among the Articles of the Convention is addressed directly to civilians,
and it may be said to constitute a summary of the Convention for their
~ benefit. It is complete in itself, and must be able to be isolated from the
other Articles of the Convention. It was therefore important that the
general principle should be repeated here as a warning addressed solely
to civilians. This reminder is at the same time an attempt to prevent
the charitable zeal of the inhabitants from being restricted or replaced
by sentiments of hostility towards the enemy wounded.
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PARAGRAPH 3 — PROHIBITION OF PENALTIES

Paragraph 3 provides that “no one may ever be molested or convicted
for having nursed the wounded or sick”™.

This clause constitutes a decisive verdict, in general and imperative
terms, on painful problems which arose during the Second World War
and immediately after it in many countries which had suffered mate-
rially and morally from the struggle. In these countries, assistance to
the enemy wounded and sick could not always be given without hin-
drance. Men were killed or molested for having taken care of partisans
or parachutists, while doctors and orderlies who had worked in the
Medical Service or Red Cross Society of an occupying country were
subjected at the close of hostilities to laws which treated any form of
service in an enemy army as high treason, and were regarded purely and
simply as individuals who had taken up arms against their country.

Such things are sﬁrely incompatible with the spirit of the Geneva
Convention. The Geneva Convention is the embodiment of a great
humanitarian idea, which goes far beyond the letter of the Convention’s
provisions—the idea, namely, that all wounded persons are to be cared.
for without distinction of nationality. It follows that medical treat-
ment, even where given to enemies, is always legitimate, and does not
constitute a hostile act. Medical personnel are placed above the con-
flict. This, the dominant idea behind the Convention, was at the origin
of the clause allowing belligerents to appeal to the charitable zeal of
the inhabitants, just as‘it was responsible for Article 11 of 1929, which
authorizes the medical personnel of a neutral country to lend its assist-
ance to one of the belligerents. Such assistance, though unilateral,
does not constitute a violation of neutrality and, as stipulated by the
Diplomatic Conference of 1949 in its corresponding new Article (Article
27), must never be regarded as interference in the conflict. The Conven-
tion lays down that belligerents must be guided by its general principles
when faced with unforeseen cases (Article 45). Surely States should
also be guided by those principles when faced with situations which come
within the moral sphere of the Convention but are not expressly provided
for in national or international positive law.

The Diplomatic Conference of 1949 decided, therefore, to incorpo-
rate in the Convention the principle which figures as paragraph 3. It
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adopted for the purpose, without essential change, the text proposed by
the XVIIth International Red Cross Conference on the recommendation
of the International Committee.

This provision protects medical personnel in the strict sense of the
word as well as civilians. National legislation will no doubt have to be
' brought into line with it when necessary; moreover, the judge’s powers of
summing up and the effect of exculpatory and attenuating circumstances,
as well as amnesty measures, should enable it to be taken into account.

It is particularly desirable that the principle stated in this paragraph
should be widely disseminated in accordance with the provisions of Arti-
cle 47, which requires the High Contracting Parties to make the text of
the Convention known. It should be made clear to everyone that, in
adhering to the Geneva Convention, the States have agreed to sacrifice
pational interests to the dictates of conscience, and that the Convention,
by the predominance which it gives to humanitarian sentiments, is a
breach in the barrier of hostility between nations and their enemies.

PARAGRAPH 4 — MAINTENANCE OF THE OCCUPYING
POWER’S OBLIGATIONS

Paragraph 4 lays down that the provisions of the Article cannot be
taken as relieving the Occupying Power of its obligation to give both
physical and moral care to the wounded and sick.

This new provision, which emanates from the XVIIth International
Red Cross Conference, may be compared with the final paragraph of
Article 28 I, which is in the same spirit.

The object of the proposal was to prevent an Occupying Power from
making voluntary aid given by the inhabitants a pretext for evading
its own duties, and omitting to take the necessary action to provide for
the care of the wounded. The Occupying Power continues to be entirely
responsible for the fate of the-wounded. It rests with it to see that their
treatment is in all respects in-conformity with the Convention, and it is
for it to furnish the means necessary to achieve this.

The provision makes it clear that assistance by the inhabitants can
only be an incidental contribution resulting from special circumstances.
That may seem obvious; but it was no doubt well that it should be
mentioned here.

1 See below, page 257.



CHAPTER 1II

MEDICAL UNITS AND ESTABLISHMENTS

Except for the introduction of a new Article dealing with hospital
zones and localities (Article 23), this Chapter has not been changed in
any important respect from the 1929 text.

Since the wounded, medical personnel and materlal are protected
under special Chapters of the Convention, protection had to be provided
for the buildings which shelter them and the units of which they form
part.

ARTICLE 19 — PROTECTION

Fixed establishments and mobile medical units of the Medical Service
may in no circumstances be attacked, but shall at all times be respected
and protected by the Parties to the conflict. Should they fall into the
hands of the adverse Party, their personnel shall be free to pursue their
. duties, as long as the capturing Power has not itself ensured the necessary
care of the wounded and sick found in such establishments and units.

The responsible authorities shall ensure that the said medical establish-
ments and units are, as far as possible, situated in such a manner that attacks
against military objectives cannot imperil their safety.

PARAGRAPH 1

A. Fixed establishments and mobile units. — Medical units may be
either mobile, or in fixed establishments.

Fixed establishments are, as their name indicates, permanent buildings .
used as hospitals or stores.-
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Mobile units are defined as establishments which can move from
place to place as circumstances require following the movement of the
troops. It is field hospitals and ambulances which are in particular
referred.to, but it is not necessary for them to be accommodated in shel-
ters or tents; an establishment in the open, however small, is a medical
unit if its object is to collect the wounded. In the same way, it is not
necessary for the wounded to be actually cared for in an establishment
for the latter to be regarded as a medical unit. A post where they are
collected before being evacuated will be protected, even if no dressings
are kept there. Finally, 2 mobile medical unit may have to be accom-
modated in a building (such as a school, hotel, etc.), which would then
receive protection provided it were occupied exclusively by that unit.

It was advisable to refer expressly to the two categories of medical
units, in order that.the text of the Convention should be clear and
complete. This distinction was also made necessary by the fact that
under the 1929 Convention the material of such units, when captured,
was dealt with quite differently according to whether it belonged to a
fixed establishment or a mobile unit. The procedure today is very
much the same in the two cases, but there is still some difference.l

At the Diplomatic Conference of 1949, one delegation suggested
that the Article should contain a definition of the term “medical units”.
A medical store or a laboratory attached to a field hospital would, for
example, have been mentioned as being covered by the above term,
whereas a military or civilian labour unit engaged on drainage work as
part of an anti-malaria campaign, would have been expressly excluded.

Definitions may often be dangerous, however, and the Conference
rightly refrained from any attempt to produce one. It noted that the
established term “medical units” had not in the past been the subject
of divergent interpretations and that in the light of the other provisions
of the Convention, it was at once sufficiently comprehensive and
sufficiently specific.?

1 See below, page 273. ,

2 The Conference also rejected a proposal to adopt the term “formations médicales™
(in place of “formations sanitaires”) in the French text in order to agree more closely
with the English expression “medical units”. It seemed best for one and the same
word—*“sanitaire” (“medical” or - “hospital”)—to continue to apply to everything
which contributed to the care of the wounded and was protected by the Convention,
whether units, personnel or material. Moreover, the expression “formations médi-
cales” might, in French, have given rise to the completely erroneous idea that the
presence of a doctor with such units was necessary in order that they should be pro-




196 ARTICLE 19

As indicated in Article 19, medical establishments and units must
form part of the Medical Service! in order to be protected. They may
only be composed of personnel and material belonging to the Medical
Service and may not be intended to serve any purpose outside that
Service. Such establishments and units must therefore,- by analogy
with Article 24 among others, be used exclusively for the treatment of
the wounded and sick or for the prevention of disease.

Let us again consider the examples given above; a store or a labo-
ratory belonging to the Medical Service is automatically entitled to
protection; on the other hand, a labour unit engaged on drainage work
could only be protected if its members were regularly incorporated in
the Medical Service and employed exclusively and permanently on medi-
cal duties, which appears hardly likely to be the case in practice.

B._ Respect and protection. — Under paragraph 1 fixed establish-
ments and mobile units of the Medical Service continue to benefit by
the respect and protection which was accorded to them under Article 6
of the 1929 Convention.

For the sense in which the words “respect and protect” are tradi-
tionally used, reference should be made to the comments on Article 12.2

To respect such units means, first of all, not to attack them or harm
them in any way. It might therefore be thought unnecessary to specify,
in the provision, that they may not “be attacked”; this strengthening -
of the general form of wording may not, however, be superfluous in
view of the increasing scale of aerial bombardment.

To respect such units means, secondly, not to interfere with their work.
It is not enough for the enemy simply to refrain from taking action against -
them; he must also allow them to continue to give treatment to the
wounded in their care, as long as this is necessary.

To protect the units is to ensure that they are respected, that is to
say to oblige third parties to respect them. It also means coming t0
their help in case of need.

Medical units and establishments are guaranteed respect and protec-
tion even when they have not yet received any wounded, or when no

tected. FEach language therefore continues to use the adjective which is most suitable
in that language, and to which a definite meaning has long been attached.
1 They may, of course, belong to the National Red Cross of the country or to
another society assisting the Medical Service. '
2 See above, page 134.
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lmore wounded are with them for the moment. The corresponding
Article in the 1864 Convention only laid down that they were to be
respected as long as they accommodated wounded. This led to hesita-

. tion in sending empty ambulances, containing no wounded, onto the

field of battle. Since 1906, the above restriction has fortunately been
dropped.

At the Diplomatic Conference of 1949, one delegation proposed that
a clause of the present Article should be devoted to the protection of
civilian hospitals. The suggestion was not adopted, as the Conference
considered that there was no reason for the First Geneva Convention
to go outside its proper sphere. Civilian hospitals are fully and com-
pletely protected by Article 18 of the Fourth Geneva Convention of 1949.
Besides, the First Convention lays down that establishments and units
of the Army Medical Service are not to be deprived of protection when
their activities extend to the care of civilian wounded and sick.! In
the same way the Fourth Convention authorizes civilian hospitals to
care for military wounded or sick.?

C. In case of capture. — A new second sentence has been added to
the first paragraph. It lays down that fixed establishments and mobile
units, should they fall into the hands of the adverse Party, are to be free
to pursue their duties, as long as the capturing Power has not itself
ensured the necessary care of the wounded and sick found in such estab-
lishments and units. .

Although this provision follows from one of the basic principles of
the Convention and may appear to be self-evident, its express confirma-
tion at this point is fully justified in view of the changes made in 1949
in the provisions dealing with captured medical personnel and equip-
ment. Article 14 of the 1929 Convention provided that mobile units
falling into enemy hands were to retain their equipment, means of trans-
port and drivers. This clause has disappeared in the new Article 33
which corresponds to the former Article 14, but the idea has been
maintained and is expressed elsewhere. .

After capture the ultimate fate reserved for the various elements
which go to make up a fixed or mobile medical unit (buildings, personnel
and equipment) varies according to their nature and the existing circum-

* Article 22, sub-paragraph (5). See below, page 205.
% Fourth Geneva Convention of 1949, Article 19, paragraph 2.
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stances; this we shall see later. But there is a period during which a
medical unit will remain a whole, during which its elements cannot be
separated but must be treated dlike—the period, namely, during which
the wounded and sick which are with the unit, or in its neighbourhood,
need its help. )

Apart from the fact that the authorities controlling it are not the
same, the establishment will continue to function as if it had not been
captured. This phase must continue until such time as the capturing
Power is itself in a position to provide the wounded with all the necessary .

care.

PARAGRAPH 2 — REMOTENESS OF MILITARY OBJECTIVES

Under this provision, which is new, the resporisible authorities are to
ensure that medical establishments and units are, as far as possible, so
situated that attacks against military objectives cannot imperil their
safety. It was obviously intended that the provision should apply
above all to aerial bombardment and that medical units should be pro-
tected against dispersion of projectiles. In the Fourth Geneva Conven-
tion, civilian hospitals were protected by the introduction of a similar
clause (Article 18, paragraph 5) the wording of which is, incidentally,
‘much to be preferred. It reads as follows: “In view of the dangers to
which hospitals may be exposed by being close to military objectives,
it is recommended that such hospitals be situated as far as possible from
such objectives.” ’

The obligations imposed by the Geneva Conventions are almost
exclusively those which belligerents are called upon to assume towards
enemy nationals; only rarely do they lay down that belligerents are to
take specific measures on behalf of their own wounded. We have, how-
ever, seen one example of this in Article 12, paragraph 57, and the present
case is another. '

Certain delegations had objected to the provision, considering that
the matter it dealt with was in fact the private concern of individual
States. It was nevertheless retained. . It is obviously of vital importance
that medical establishments and units should not be situated close t0

military objectives.

1 See above, page 133.
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Such proximity would not weaken the legal protection enjoyed by a
medical establishment, but it would, in practice, endanger its security
to some extent. Legal protection is certainly valuable; but it is more
vyaluable still when accompanied by practical safeguards. Moreover,

" quch proximity must not appear to be an indirect attempt to protect a
military objective from attack. :
. Tt should also be emphasized that the stipulation in paragraph 2
is addressed to belligerents both in regard to their own medical units
and in regard to those of the enemy which have fallen into their hands.

ARTICLE 20 — PROTECTION OF HOSPITAL SHIPS

Hospital ships entitled to the protection of the Geneva Convention for
‘the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of August 12, 1949, shall not be attacked

from the land.

This provision, which was introduced by the Diplomatic Conference
- of 1949, should be read in conjunction with Article 23 of the Second
Geneva Convention, which is also new and its exact counterpart. The
latter Article lays down that medical establishments ashore entitled to
the protection- of the First Geneva Convention, are not to be attacked
or bombarded from the sea.

These provisions may appear surprising and superfluous at first
sight. For it is obvious that the protection accorded to hospital ships
under the Second Convention is general and absolute in character and
applies as much to artillery of the land forces as to naval guns or
aircraft. In the same way the First Convention undoubtedly protects
medical establishments on land against all attacks, whether from land,
sea or air. :

The only value of the above Articles is therefore as a reminder; it is
as such, and for practical reasons, that they have been maintained. It
was feared that certain members of naval forces might only be conver-
sant with the Second (Maritime Warfare) Geneva Convention, and that
certain members of the land forces might only know the terms of the
First Convention. Such cases, which would, we hope, be exceptional,
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might lead to serious consequences when military operations took place
close to the coast. The two Articles were therefore adopted as a precau-
tionary measure.

ARTICLE 21 — DISCONTINUANCE OF PROTECTION
OF MEDICAL ESTABLISHMENTS AND UNITS

The protection to which fixed establishments and mobile medical units
of the Medical Service are entitled shall not cease unless they are used to
commit, outside their humanitarian duties, acts harmful to the enemy.
Protection may, however, cease only after a due warning has been given,
naming, in all appropriate cases, a reasonable time limit, and after such
warning has remained unheeded. "

A. Acts harmful to the enemy. — The protection to which medical
establishments and units are entitled cannot cease unless they are used
to commit acts harmful to the enemy. The wording adopted by the
Diplomatic Conference of 1949 was intended to make it clear that pro-
tection could only cease in the one case mentioned above, whereas in
1929 it had merely been stated that protection would cease if such
acts were committed. '

In 1949, as in 1929, it was considered unnecessary to define “acts
‘harmful to the enemy”—an expression whose meaning is self-evident and
which must remain quite general.

While the International Committee of the Red Cross shared this
view, it had prepared an alternative wording expressing the same idea
in case the Conference should wish to be more explicit. We quote it
here, as we think it may throw light on the meaning to be attached to
the words “acts harmful to the enemy”. It reads as follows: “acts
the purpose or effect of which is to harm the adverse Party, by facilitat-
ing or impeding military operations”.

Such harmful acts would, for example, include the use of a hospital
as a shelter for able-bodied- combatants or fugitives, as an arms orf

1 The Diplomatic Conference also quite rightly discarded the expression “act$
not compatible with their humanitarian duties” which the XVIIth Internatiom}l
Red Cross Conference had proposed substituting for “acts harmful to the enen?Y’-
Fortunately, however, the notion of humanitarian duties was retained in addition.
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ammunition dump, or as a military observation post; another instance
would be the deliberate siting of a medical unit in a position where it
would impede an enemy attack. The sense will become still clearer
When we consider Article 22 which quotes a series of conditions which
‘are not to be regarded as being harmful to the enemy.

One thing is certain. Medical establishments and units must observe,
towards the opposing belligerent, the neutrality which they claim for
themselves and which is their right under the Convention. Being
placed outside the struggle, they must loyally refrain from all inter-
ference, direct or indirect, in miiitary operations. An act harmfui to the
enemy is not only to be condemned for its treacherous nature, but also
pecause the life and security of the wounded may be very seriously
affected by its consequences.

The Diplomatic Conference of 1949 stated specifically that protection
could only cease in the case of harmful acts committed by the units
“outside their humanitarian duties”. It is possible for a humane act to
be harmful to the enemy, or for it to be wrongly interpreted as so being
by an enemy lacking in generosity. Thus the presence or activities of a
medical unit might interfere with tactical operations; so might its lights

_at night. It was stated, for example, at the Conference, that the waves
given off by an X-ray apparatus could interfere with the transmission
or reception of wireless messages by a military set, or with the working
of a radar unit. :

B. Warning and time limit. — The corresponding Article of -the
1929 Convention merely provided that the protection to which medical
units and establishments were entitled would cease if use were made of
them to commit acts harmful to the enemy. The 1949 Conference added
a further sentence with the object of tempering the possible consequences
of too strict an application of the above principle. Safeguards had,
in fact, to be provided in order to ensure the humane treatment of the
wounded themselves, who could not be held responsible for any unlawful
acts committed.

It is thus stipulated that protection may cease only after a due warning
has been given, naming, in all appropriate cases, a reasonable time limit,

“and after such warning has remained unheeded.
" The enemy has therefore to warn the unit to put an end to the harmful
acts and must fix a time limit, on the conclusion of which he may open
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fire or attack if the warning has not been complied with. The period
of respite is not-specified. All that is said is that it must be reasonable,
How is it to be determined? It will obviously vary according to the
particular case. One thing is certain, however. It must be long enough
either to allow the unlawful acts to be stopped or for the wounded and
sick who are present with the unit to be removed to a place of safety,
The respite will also give the unit an opportunity of replying to an un-
founded accusation and clearing itself.

As we have seen, a time limit is to be named “in all appropriate
cases”. There might obviously be cases where no time limit could be
allowed. Suppose, for example, that a body of troops approaching a’
hospital were met by heavy fire from every window. Fire would be
returned- without delay. '

ARTICLE 22 — CONDITIONS NOT DEPRIVING MEDICAL
UNITS AND ESTABLISHMENTS OF PROTECTION

The following conditions shall not be considered as depriving a medical
unit or establishment of the protection guaranteed by Article 19:

(1) That the personnel of the unit or establishment are armed, and
that they use the arms in their own defence, or in that of the
wounded and sick in their charge.

(2) That in the absence of armed orderlies, the unit or establishment
is protected by a picket or by sentries or by an escort.

(3) That small arms and ammunition taken from the wounded and
sick and not yet handed to the proper service, are found in the unit
or establishment.

(4)  That personnel and material of the veterinary service are found i
the unit or establishment, without forming an integral part thereof.

(5) That the humanitarian activities of medical units and establish-,
ments or of their personnel extend to the care of civilian wounded
or sick. :

Article 22—unchanged except for sub-paragraph (5) which is new—
was adopted without discussion. It sets out five conditions not depriv-
ing a medical unit or establishment of protection, or, in other words,
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which must not be regarded as acts harmful to the enemy. These are

articular cases where a medical unit retains its character as such, and
jts right to immunity, in spite of certain appearances which might have
led to the contrary conclusion -or at least created some doubt. The
object of the provision was to avoid disputes which arise only too easily
petween opposing parties.

This list is not, in our opinion, to be regarded as comprehensive,
even though the customary “in particular” has been purposely omitted.’
Cases can be imagined where the good faith of the unit remains beyond

_question in spite of certain appearances to the contrary. For each
party, the question will always be one of good faith.

(1) Medical personnel have the right to bear arms and may, in case
of need, use them in their own defence or in that of the wounded and
sick in their charge. That is the most important of the provisions which
we are studying here. If a medical unit is attacked, in violation of the
Convention, its personnel cannot be asked to sacrifice themselves without
resistance. Quite apart from the above extreme case, it is clearly
necessary for medical personnel to be in a position te ensure the main-
. tenance of order and discipline in the units under their charge.

But such personnel may only resort to arms for purely defensive pur-
poses, and in cases where it is obviously necessary. They must refrain
from all aggressive action and may not use force to prevent the capture
of their unit by the enemy.! Otherwise they would be violating the rules
governing their status.

(2) Inthe absence of armed orderlies a medical unit may be protected
by a picket, by sentries or by an escort, or, in other words, by a small
number of armed soldiers.

How should the expression “in the absence of armed orderlies” be
interpreted? Does it mean that the simultaneous presence of armed
“orderlies and a military guard is prohibited? A literal interpretation
‘would lead one to suppose that this was so. We do not think, however,
that this can possibly have been the intention of the authors. The correct
interpretation of the phrase is a matter of common sense and good faith.

What was intended was that the guard of a medical unit would, as a
rule, be provided by its own personnel, but that armed soldiers would be

. 11t is, on the other hand, perfectly legitimate for a medical unit to withdraw in
‘the face of the enemy.
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brought in to help in exceptional cases, when this was necessary, e.g.
where the orderlies had no weapons of their own or were too few in
numbers, or for any other reason. The provision does not medn that a
belligerent may dispute the immunity of a medical unit because certain
of its orderlies are armed in addition to its having a picket or sentries;
The expression shouid therefore be taken to mean: “in the absence of
armed orderlies in sufficient numbers to ensure the protection of a medical
unit in any given case”. '

Although this is not expressly indicated in the text, it is clear that a
military guard attached to a medical unit rhay use its weapons in case of
need, just as armed orderlies may, in order to ensure the protection of the
unit. One cannot see what real use a guard would be if this were not so. -
But, as in the case of the orderlies, the soldiers may only act in a purely
defensive manner, and may not oppose the occupation or control of the
unit by the enemy. ‘

What is the status of such soldiers? The 1906 Convention (Article 9,
paragraph 2) placed them on exactly the same footing as medical per-
sonnel, on condition that they were provided with regular instructions
(Article 8, sub-paragraph (2)). They were entitled to the same protec- -
tion as medical personnel and were not to be treated as prisoners of war.:

The 1929 Conference firmly rejected the above arrangement, regard-
ing it as impracticable. It had not been respected during the First
World War and had given rise to abuses. The provision of regular
instructions appeared to be impossible in practice.

Their status will therefore be that of ordinary members of the armed
forces, although the mere fact of their presence with a medical unit
will shelter them from attack. This practical immunity is, after all,
only reasonable, since they have no offensive role to play and are there
only to protect the wounded and sick. But in case of capture they will
be prisoners of war.

(3) Wounded arriving in a medical unit may still be in possession
of small arms and ammunition, which will be taken from them and handed
to the proper service; but this may take a certain time. Should a unit
be visited by the enemy before it is able to get rid of these arms, it must
not be liable to be accused of bad faith as a result.

(4) The presence with a medical unit of personnel and material of
the Veterinary Service is authorized, even where they do not form an
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integral part of such_ unit. This provision, which dates from 1929, was
~ptroduced at the suggestion of the United States Delegation, which
Pointed out that veterinary personnel were attached to medical units
in the American Army.!

A proposal, made by another delegation in 1929, to place the Veteri-
nary Service on the same footing as the Medical Service was, on the other
hand, rejected. :

Speaking generally, the provision in question appears to have lost
some of its importance owing to the fact that modern armies are mecha-

nized.

(5) The fifth provision, added in 1949, is very important. It lays
down that a medical unit or establishment is not to be deprived of pro-
tection when its humanitarian activities or those of its personnel extend
to the care of civilian wounded or sick. Establishments protected by
the First Geneva Convention, and catering for military wounded or
sick, are thus authorized to take in civilians as well, should they require
treatment. This clause has its counterpart in Article 19, paragraph 2,
of the Fourth Geneva Convention, which authorizes civilian hospitals
to shelter and treat military wounded and sick.

The innovation was unavoidable, in view of the character which
modern warfare—especially aerial warfare—has taken on; military and
civilians may now be struck down on the same spot and by the same act
of war, and mustin such cases be able to be treated by the same orderlies
and accommodated in the same buidings. This clause, which merely
sanctions what is actually done in practice, was adopted without oppo-
sition. '

Since a soldier, whose particular function is to kill, is entitled when
wounded to the compassion of his actual enemy, how can an inoffensive
civilian be any less deserving of such compassion?

1 The English text of the 1949 Convention, which is, of course, as authentic as the
French text, uses the expression “veterinary service” for the French phrase “service
vétérinaire”. It should be noted, however, that in the United States of America this
expression has a much wider meaning than in French, covering not only the personnel
who treat the animals, but also the representatives of the Quartermaster’s branch
who are responsible for checking the condition of certain foodstuffs. Thus, the
- following passage may be found in Webster’s Dictionary (Volume II, page 2838,
1934 edition): “Veterinary Corps. A component of the Medical Department which
concerns itself with the care and health of the animals in the military establishment,
and with the inspection and certification of food supplies of animal origin for the
troops.” :
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ARTICLE 23 — HOSPITAL ZONES AND LOCALITIES

In time of peace, the High Contracting Parties and, after the outbreak
of hostilities, the Parties thereto, may establish in their own territory and,
if the need arises, in occupied areas, hospital zones and localities so organ-
ized as to p}'otect the wounded and sick from the effects of war, as well
as the personnel entrusted with the organization and administration of
these zones and localities and with the care of the persons therein assembled.

Upon the outbreak and during the course of hostilities, the Parties
concerned may conclude‘agreerr'zents on mutual recognition of the hospital
zones and localities they have created. They may for this purpose imple-
ment the provisions of the Draft Agreement annexed to the present Con-
vention, with such amendments as they may consider necessary.

The Protecting Powers and the International Committee of the Red
Cross are invited to lend their good offices in order to facilitate the institu-
tion and recognition of these hospital zones and localities.

GENERAL

1. Terminology

The terminology in normal use should first be defined. A distinc-
tion is drawn between:

(a) hospital zones and localities, generally of a permanent character,
organized outside the combat zone in order to shelter military or civilian
wounded and sick from long range weapons, especially aerial bombard-
ment 1;

(b) safety zones and localities, generally of a permanent character,
organized outside the combat zone in order to shelter certain categories
of the civilian population, which owing to their weakness require special
protection (children, old people, expectant mothers, etc.) from long range
weapons, especially aerial bombardment 2;

1 The expression “hospital towns” has been dropped by the experts since 1938.
2 The Association internationale des Lieux de Genéve adopted the terms “lieux d¢
Genéve” (Geneva localities) or “zones blanches” (white zones).
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(c) hospital and safety zones and localities, which are a combina-
tion of (a) and (b) above;

(d) neutralized zones, generally of a temporary character, established
in the actual combat zone to protect both combatant and non-combatant
wounded and sick, as well as all members of the civilian population who
are in the area and not taking part in the hostilities, from military opera-
tions in the neighbourhood.

The above terminology is that used in the 1949 Geneva Conventions.
Locality should be taken to mean a specific place of limited area, in
which there are generally buildings. The term zone is used to describe
a relatively large stretch of countryside and may inciude one or more
localities.

The Convention which we are studying in the present volume only
deals with hospital zones and localities set aside for wounded and sick
members of the armed forces. The hospital and safety zones and local-
jties used for civilian wounded and sick, as well as for certain categories
of the civilian population, are dealt with in Article 14 of the Fourth
Geneva Convention of 1949. Neutralized zones are dealt with in Article
15 of the same Convention. ‘ _

Although it was necessary to define the meaning of the various terms
employed, it must be pointed out that in practice, and even in theory,
the problem of providing places of refuge! is capable of one or more
intermediate solutions. The system described in the Geneva Conven-
tions provides all the flexibility required in this respect. One could, for
instance, establish a hospital locality which sheltered both wounded
soldiers and sick civilians. In the same way, a safety zone might shelter
military or civilian wounded and sick in addition to certain categories
of the civilian population.

2. Historical background

Since hospital zones made their first appearance in positive law in
1949, it is fitting that the origin and development of the problem should

1The expression “places of refuge”, which is a current term, may be used to
denote any piece of territory organized in such a way as to afford shelter to certain
categories of persons. It may therefore cover hospital zones and localities as well
as safety zones and localities, and may even be applied to neutralized zones.



208 ' ARTICLE 23

be described at some length.! In 1870, at the time of the Franco-Prus-
sian War, Henry Dunant, the founder of the Red Cross, suggested that
certain towns should be neutralized and wounded members of the armed
forces concentrated there. That was the first time the idea of hospital
localities was put forward. The prop'osal was not followed up owing
to the rapid development of military events. ‘

The following year, at the time of the revolt of the Commune, Dunant
tried in vain to set up places of refuge for the civilian population in Paris.
That was the first time the idea of having safety zones arose.

In 1929, General Georges Saint-Paul, of the French Medical Service,
drew up a plan for setting up places of \refuge to provide shelter
not only for military wounded and sick, but also for sick civilians and
certain other elements among the civilian population whose weakness
placed them on the same footing as the sick (children, old people, etc.).
In Paris, in 1931, General Saint-Paul founded the Adssociation interng-
tionale des Lieux de Genéve (International Association for the Lieux de
Geneéve) for the purpose of giving publicity to the plan and working
towards its realization.?

In 1934, a Commission of medical and legal experts, meeting in
Monaco on the recommendation of the Congress for Military Medicine
and Pharmacy, drew up a Draft Convention dealing with respect for
human life in wartime. This document, which is known as the Monaco
Draft, contains important provisions concerning hospital localities and
safety zones. The Belgian Government, which had at first contemplated
holding a Diplomatic Conference to approve the draft, was later obliged
to abandon its intention. The Monaco texts were then handed over to
the International Committee of the Red Cross.

In 1936, the International Committee of the Red Cross, which had
also been studying the question, convened a Commission of experts
nominated by the National Red Cross Socictics and by the Standing
Committee of the International Congress for Military Medicine and
Pharmacy. The Commission considered that some progress might be
made, at least as far as hospital zones were concerned; but pointed out
that the assistance of military experts would be essential. It felt, however,

1 The present review is nevertheless very brief. Further details may be obtained
from the pamphlet entitled “Hospital Localities and Safety Zones”, published by tbe
International Committee of the Red Cross in 1951,

2 The Headquarters of the Association is now at Geneva.
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fhat it was first necessary to concentrate on the creation of hospital zones
for wounded and sick members of the armed forces, and that the wider
" yroblem of safety zones to shelter the whole or part of the civilian popu-
Jation, could be tackled later with a greater chance of success.

The International Committee of the Red Cross then drew up a prelim-
inary draft Convention, and proposed that a Commission of military
experts and international jurists should be convened. In spite of repeated
representations, this Commission was only able to meet in October, 1938,
following a recommendation to that effect by the XVIth International
Red Cross Conference.

Basing themselves on the whole of the documents which existed at
that time, the Commission drew up a Draft Convention (known as the
1938 Draft) for the creation of hospital zones and localities for wounded

- and sick members of the armed forces. This draft, together with a
report by the International Committee of the Red Cross, was transmitted
to all States by the Swiss Government. It was intended to serve as a
working basis for the Diplomatic Conference which it was proposed to
hold at the beginning of 1940 to revise the Geneva Conventions and
conclude new humanitarian agreements. The Diplomatic Conference
was adjourned owing to the outbreak of hostilities. :

During the Second World War, the International Committee of the
Red Cross proposed on several occasions (especially in 1939 and 1944)
that the belligerent Powers should conclude agreements for the setting
up of hospital and safety zones. The 1938 Draft was to have provided the
basis for these agreements, even though it had only been designed to
shelter military wounded. It would have been applied by analogy to
safety zones for certain categories of the civilian population. The fact

" that neutralized zones had been successfully established at Madrid, in-
1936, and at Shanghai, in 1937, was an encouraging precedent. But
although a number of States sent replies which were favourable in prin-
ciple, none of them followed up the precise and concrete proposals

- which had been put forward by the International Committee of the Red
Cross. ’ '

Apart from negotiations of a general nature, the International
Committee was concerned, during the hostilities, with a certain number
of more or less private proposals to set up hospital or safety zones (e.g.
at Sienna, Bologna, Imola, Constance, Tromst and Shanghai). These
proposals could not be brought into effect officially, as they did not come
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from belligerent Governments and the latter continued to treat the
whole question with great reserve.

The International Committee took the 1938 Draft relating to hospital
localities and zones as its basis in the preparatory work undertaken by
it in 1945 in connection with the revision and development of the Geneva
~ Conventions. It also applied it to the case of safety zones for certain

elements of the civilian population who needed special protection.

The 1947 Conference of Government Experts showed that States were
not inclined to adopt clauses of a mandatory nature in this matter.
The most the experts would agree to was that the Geneva Conven-
tions should provide for the possible creation of such places of refuge;
their recognition by the enemy was, however, to be dependent upon the
conclusion of special agreements.

The International Committee of the Red Cross accordingly drafted
two Articles, for insertion in the First Convention and Fourth Conven-
tion respectively, recommending that the Powers should establish
hospital zones and safety zones, defining the object of such zones and
enumerating the categories of persons who could find shelter there.
To encourage the setting up of such zones, it proposed that a Draft
Agreement, which States could take as a model when establishing and
recognizing the zones, should be annexed to the two Conventions.

About the same time, i.e. in 1948, the International Committee of the
Red Cross was able to establish and administer places of refuge in Jeru-
salem. This experience encouraged it to propose, for inclusion in the
- Convention, a provision which would enable Powers to set up safety
zones of a new type. The zones in Jerusalem, like those in Madrid and
Shanghai, were different from the earlier theoretical idea of what such
zones should be. In theory, the first tendency had been to establish
permanent zones behind the front, in order to shelter certain elements
only of the civilian population from long range weapons, especially’
bomber aircraft. But in actual practice, it was, on each occasion, found
necessary to establish temporary places of refuge in the actual area where
fighting was taking place, in order to provide shelter for the whole of the
local population, who were in danger as a result of the military operations
in the vicinity.

The International Committee of the Red Cross accordingly prepared
a new draft Article for insertion in the Fourth Geneva Conventions
providing for the setting up of places of refuge of the type just described; -
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open without distinction to.the wounded and sick and to all non-com-
patants, and to be known from then on as “neutralized zones”.

The various Articles mentioned, together with the Draft Agreement,
were approved, with no change of any importance, .by the XVIith
Tnternational Red Cross Conference, and later by the Diplomatic Confer-
ence of 1949. The latter separated the Draft Agreement, which had
previously been common to the First and Fourth Conventions, into two
“distinct documents, one referring only to hospital zones for wounded
and sick members of the armed forces, and the other dealing with hos-
pital zones for wounded and sick civilians and safety zones for certain
categories of the population.

3. Nature of hospital zones and localities

Attention should first be drawn here to certain principles formulated
by the experts of 1938, authors of the Draft Convention on which
Article 23 of the First Geneva Convention of 1949, and the model
agreement annexed thereto, are very largely based.

The experts were unanimous in recognizing the usefulness of setting
up hospital zones and localities, where wounded and sick members of the
armed forces could be concentrated far away from the fighting and pro-
tected from aerial bombardment. They pointed out that the medical
treatment of the wounded and sick would be facilitated by such a measure,
if only because of the greater degree of security provided. The recovery
of those concerned would be enhanced by this feeling of additional
* protection.

The experts agreed that the setting up of hospital zones must in no
-case have the effect of decreasing the protection to which the wounded
and sick as a whole were entitled, outside such zones, under the Conven-
tions and general rules of international law.

Finally they pointed out that in law the protection provided by setting
‘up hospital zones and localities in no way differed from that accorded
to medical establishments and units under the Geneva Convention.
It was merely a matter of making such protection more effective in
practice.

Article 23 (new) of the 1949 Convention is optional in character.
It should be noted, however, that the object of international Conventions
is to define the obligations which States contract towards one another.
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It is not customary for them to include mere suggestions, although
examples of this do exist. The above course has been adopted in the
case of hospital zones, because the authors of the Convention wished
to draw attention to their importance from the humanitarian point
of view, and to recommend their adoption in practice. The responsible
authorities in each country should not, therefore, regard Article 23 as
being a mere reference to a possible solution; they should look upon it
as a recommendation to make every effort to apply that solution in
practice. '

PARAGRAPH 1 — CREATION OF ZONES

This. clause mentions the option which the Powers have of setting
up and organizing hospital zones and localities in their own territory,
or in territory occupied by them.

The zones and localities may be set up in case of war or in peacetime.
Their establishment remains a purely internal measure and in no way
binds the adverse Party, which will only contract obligations under the
special agreement, relating to the recognition of zones, referred to in
paragraph 2. Although the establishment of zones—that is to say their
actual organization—may take place in peacetime, they are not, as a
rule, recognized by the enemy until war breaks out.

It has been suggested in certain quarters that it would be difficult, or
even impossible, to set up hospital zones in peacetime, especially in a
small country, the reason given being that, since the zones must be at
some distance from the fighting, the area selected will vary according -
to which enemy has to be faced. The difficulty pointed out is a real
one, but it does not appear to be unsurmountable. A State will, it is:
true, be unaware of the strategical situation in which it will find itself in
case of war; but it should be possible for it to establish a number of zones,
of which some only will be utilized, the choice depending upon events.

The Convention makes express mention of the possibility of estab-
lishing zones in time of peace, in spite of the fact that States are quite
obviously free to organize them when they please; this is to show the -
importance attached to preparatory measures of this sort. The many
problems set by the organization, control, population and feeding of 2
refuge zone cannot be solved during the first days of a war, at a moment
when the administration of the country is overburdened with many other
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tasks. It is, on.the contrary, desirable that the whole question of estab-
- lishing the zones should be studied in detail in peacetime, so as to be able
o proceed with their notification as soon as war breaks out.

For this purpose, it would appear necessary to take the rules contained
in the Draft Agreement annexed to the Convention, as a basis in peace-
time, even though the agreement in question is not obligatory. It is,
“in fact, essential that the zones should be established without delay on a
basis which has already been approved in principle at the Diplomatic
Conference and which will in all probability obtain final agreement
from the adverse Party. The recognition of zones established on some
other basis might be problematical.

As we have already pointed out, the establishment of hospital zones
or localities' does not add anything essentially new to the Convention.
The establishment of such zones was actually already possible in theory
under earlier Conventions, all that was necessary being to group medical
establishments or units in the open. As each of them was protected,
the whole would also be protected.

In practice, however, the problem is a little more complicated.
Protection will be given, not only to each medical establishment contained
in the zone, but also to the area surrounding such establishments. If
the locality or zone is of some size, protection will be extended to a
whole group of buildings and even to the population which normally
resides in the zone.!

That brings us to the subject of the categories of persons who may
find shelter in hospital zones. They are as follows:

(a) The wounded and sick. The whole object of the First Geneva
Convention indicates that it is essentially the wounded and sick of the
armed forces who are referred to here. It should be noted, how-

“ever, that Article 14 of the Fourth Geneva Convention of 1949 authorizes
the establishment of hospital zones for wounded and sick civilians.
Consequently there is no reason why a hospital zone should not combine
the two types and provide shelter for both soldiers and civilians in need
of treatment. Besides, the First Geneva Convention lays down, in
Article 22, sub-paragraph (5), that a medical unit or establishment shall
not be deprived of protection if its activities extend to the care of civilian

! See below, on Draft Agreement relating to Hospital Zones and Localities, Article 1,
- page 415, ’
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wounded and sick!, and this must admittedly also apply, by analogy,
to a hospitallzone established by virtue of the First Convention. It
should, finally, be noted that Article 15 of the Fourth Convention provides
for the creation of neutralized zones open without distinction to wounded
and sick combatants and non-combatants and to bona fide civilians
who take no part in hostilities. :

(b) Medical personnel. All medical personnel protected under
the Convention are fully entitled to reside in the zones. It should be
remembered that this includes not only persons directly employed in the
care of wounded, but also the administrative personnel of medical units,
as well as chaplains.

(¢) Personnel concerned with the organization and administration
of the zones. Owing to the size of hospital zones it will no doubt be
necessary in most cases to employ special personnel for their administra-
tion and organization, in addition to the administrative personnel
already mentioned under (b). Members of Commissions of control?
may also have to be included.

(d) Local population. Although the Convention itself makes no
allusion to this category of persoms, they must, as we have seen, be
taken into consideration when the hospital zone is of any size.

The very silence of the Convention on this point implies that the rules
which apply to medical establishments and units also apply, by analogy;
to hospital zones and localities. The latter must be respected and pro-
tected under all circumstances; but they must not contain any part of
the military potential of the country, and no act harmful to the enemy
must be committed in them.

Nor does the Convention mention the marking of hospital zones;
but it is oniy iogicai that they shouid be proiected by the red cross
emblem, since they are intended to provide shelter for categories of
persons and things which are already entitled to such protection.? '

1 See above, page 202. )

2 See below, on Draft Agreement relating to Hospital Zones and Localities, Article8,
page 423.

3 See below, on Draft Agreement relating to Hospital Zones and Localities, Article 6,
page 422.
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PARAGRAPH 2 — RECOGNITION OF ZONES

The zones will not, strictly speaking, have any legal existence, or
- enjoy protection under the Convention, until such time as they have
been recognized by the adverse Party. This will entail the conclusion
of an agreement between the Power which has established zones in its
territory and the Powers with which it is at war. The agreement will
thus be concluded, as a general rule, after the outbreak of hostilities.!
It should contain a number of clauses relating to the definition of the
~ zones, their organization, the procedure for supervising them, etc., for
the Convention itself says practically nothing about these various points
and it is essential to come to an exact arrangement with regard to them.
With the object of promoting the establishment of hospital zones,
the Diplomatic Conference decided to annex to the Convention a Draft
Agreement which States could bring into force with whatever modi-
fications they considered necessary. The Draft Agreement is therefore
only in the nature of a suggestion .or example. Nevertheless, the fact
that it was carefully drawn up by experts and was adopted by the Ple-
nipotentiaries of 1949, gives it a definite value. We have seen above how
- desirable it is that the principles contained in it should be taken as
" a basis, without further discussion, whenever a hospital zone is set
up? Comments on the Draft Agreement are to be found at the end
of the present volume.3

PARAGRAPH 3 — GOOD OFFICES

The establishment of hospital zones, their notification, the conclu-
sion of the agreement mentioned above, and, above all, the arrangements
for supervision, all presuppose in wartime the existence of a neutral
intermediary acting between the belligerents.

In accordance with the general plan adopted in the Geneva Con-
ventions, it was natural to think in this connection of the Protecting

1 Article 7 of the Draft Agreement provides, however, for the possibility of zones
being recognized in time of peace. See below, page 422.

% See above, page 213.

3 See below, page 415.
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Powers and of the International Committee of the Red Cross, which
are “invited” by the Convention itself to lend their good offices in
this matter. That means that, when they think it advisable, they may
put forward proposals to Governments, without waiting for the latter’
to ask for them.




CHAPTER 1V

MEDICAL PERSONNFL

The medical personnel and chaplains! referred to in the present
Convention, in which they form the subject of a special Chapter, are
those forming part of the armed forces in the field. They do not include
civilian staff, or medical personnel and chaplains of forces at sea, such
personnel being dealt with in the Second and Fourth Geneva Conven-
tions of 1949.

Personnel protected by the present Convention comprise the following
six categories: ' ‘

1.

Medical personnel of the armed forces exclusively engaged in the
search for, or the collection, transport or treatment of the
wounded and sick, or in the prevention of disease (Article 24).
Personnel of the armed forces exclusively engaged in the admin-
istration of medical units and establishments (Article 24).
Chaplains attached to the armed forces (Article 24).

The staff of National Red Cross Societies and other recognized
relief societies, employed on the same duties as the personnel
mentioned under 1, 2 and 3, and subject to military laws and
regulations (Article 26). ,

Personnel of relief societies of neutral countries, who lend their
assistance to a belligerent and are duly authorized to do so
(Article 27).

Members of the armed forces specially trained for employment,
in case of emergency, as hospital orderlies, nurses or auxiliary
stretcher-bearers (Article 25). '

_1 For the sake of brevity, the term “medical personnel” used hereafter is understood
to include the chaplains.
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Personnel in the last of these categories are known as “auxiliary
personnel”, as opposed to “permanent personnel” (see title of Article 24)
—a term which is sometimes used to describe the personnel in the first
five categories.

ARTICLE 24 — PROTECTION OF PERMANENT MEDICAL
PERSONNEL OF THE ARMED FORCES

Medical personnel exclusively engaged in the search for, or the collec-
tion, transport or treatment of the wounded or sick, or in the prevention
of disease, staff exclusively engaged in the administration of medical units
and establishments, as well as chaplains attached to the armed forces,
shall be respected and protected in all circumstances.

1. Categories of personnel and their functions

Article 24 refers to the official medical personnel and chaplains of
the armed forces. To be entitled to immunity, they must be employed
exclusively on specific medical or religious duties. They are to be
furnished with the means of proving their identity provided for in’
Acrticle 40. :

Such personnel fall into three categories—the first three listed above
(in the introduction to the present Chapter of the Commentary). These
categories, which had already been distinguished in the 1906 and 1929
Conventions, will be considered separately. ’

A. Medical personnel proper. — These are the doctors, surgeons,
dentists, chemists, orderlies, nurses, stretcher-bearers, etc., who give
direct care to the wounded and sick. Together with the second category,
they form the Medical Service of the armed forces.

It is for each Power to decide the composition of its Medical Service
and to say who shall be employed in it. To be assured of protection,
however, they must be exclusively employed on the duties which are
enumerated in limitative fashion in the Conventions—namely the search
for and collection, transport and treatment of the wounded and sick,
and the prevention of disease. This exclusive assignment to certain -
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duties applies only to medical personnel, and it was at this price that the
gtates agreed in the Geneva Convention to accord special immunity,
even on the battlefield, to members of the enemy’s armed forces. The
words “exclusively engaged” indicate that the assignment must be
permanent, which is not the case in Article 25 dealing with auxiliary
personne].

The fact that the enumeration of the duties of medical personnel
is limitative by no means implies, however, that a member of the medical
staff may only be assigned to one of these duties; he may be employed
on several, or even on all of them, provided he is debarred from duties
not included in the list.

The 1949 Conference added prevention of disease to the list. In
modern armies, hygienic and prophylactic measures for the prevention
of disease—inoculation, delousing, disinfection of water supply, and
so on—form an important part of the work of the medical staff. It
_was consequently necessary to include such measures among the duties
which personnel of the Medical Service may carry out.

B. Administrative staff. — These are persons who look after the
administration of medical units and establishments, without being
directly concerned in the treatment of the wounded and sick. They in-
clude office staff, ambulance drivers, cooks (male or female), cleaners, etc.

Like the previous category, they form part of the Medical Service
of the armed forces, and accordingly had to be accorded the same
immunity as medical personnel proper. They form an integral part of
medical units and establishments, which could not function properly
without their help.

They too must be exclusively assigned to the Medical Service.

C. Chaplains. — Chaplains are members of the armed forces
whose role in regard to the victims of war is not medical but spiritual—
although they are often called upon to give help of a more material
nature to the wounded on the battlefield. The principle of placing
them on the same footing as medical personnel in the matter of privileges
goes back to the 17th century, and is mentioned in several contemporary
agreements between the commanders of armies. In 1864 it was recog-
nized as a matter of course that ministers of religion should be protected.
Their devotion in bringing the solace of religion and moral consolation
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to the wounded, the sick and the dying is well known. They are present
at the last moments of men who have been mortally wounded. They
_hear any requests the latter may have to make, and officiate at their
burial.

It is clear from the text of the Convention that chaplains need not be
exclusively or even partially assigned to the wounded and sick. They
are protected as chaplains, even when—as most often happens—their
duties extend to the forces as a whole. Like medical personnel, they
must obviously abstain from all hostile acts.

On the other hand, chaplains, to be accorded 1mmun1ty, must be
attached to the armed forces. They do not attach themselves. The
decision will rest with the competent military authorities and the relation-
ship must be an official one. Accordingly, ministers of religion who
wish to serve in a non-official capacity, are not covered by the Conven-
tion, and, until such time as they have been regularly appointed, act at
their own risk and peril.

In actual fact, many actual or prospective ministers of religion are
enlisted as combatants. Religious services for their comrades in arms
are occasionally asked of them. For this reason Article 36 of the Third
Conventjon of 1949 provides that in case of capture—when, uniike
regular chaplains, they become prisoners of war—they are to be treated
as retained chaplains if they are called upon to minister to their fellow
captives.

2. Respect and protection of permanent personnel

Article 24 provides that medical personnel are to be “respected and
protected in all circumstances”. This is the classic formula, employed
since 1906; we have already met it in Articles 12 and 19 dealing with the
protection of the wounded and of medical units, and in considering those
two Articles, have already referred to its value and the shades of meaning
attached to it.! .

The words “in all circumstances” make it quite clear that medical
personnel are to be respected and protected at all times and in all places,
both on the battlefield and behind the lines, and whether retained only
temporarily by the enemy or for a lengthy period.

1 See above, pages 134 and 196.
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Nevertheless, to enjoy immunity, they must naturally abstain from

any form of participation—even indirect—in hostile acts. We saw

- in Article 211 that the protection to which medical units are entitled

ceases if they are used to commit acts “harmful to the enemy”. This
proviso obviously applies to medical personnel also.

The corresponding Article of the 1929 Convention stated specifically

(in paragraph 2) that medical personnel were not to be treated as pris-

oners of war if they fell into enemy hands. This provision has now

been dropped, the retention of medical personnel by the enemy being

- dealt with in new provisions (Articles 28 to 32) which we shall examine

later.

ARTICLE 25 — PROTECTION OF AUXILIARY MEDICAL
PERSONNEL OF THE ARMED FORCES

Members of the armed forces specially trained for employment, should
the need arise, as hospital orderlies, nurses or auxiliary stretcher-bearers,
in the search for or the collection, transport or treatment of the wounded
and sick shall likewise be respected and protected if they are carrying out
these duties at the time when they come into contact with the enemy or
fall into his hands.

The above provision dealing with the position of “auxiliary medical
personnel”, “as they are usually called, now forms a separate Article.
In 1929 it was part of the preceding one.

The distinguishing feature of medical personnel properly so-called,
ie. permanent ‘staff, is that they are employed exclusively on medical
duties. We are now concerned with a special military category ? only
employed for part of their time on such duties. Having received special
training as medical orderlies or auxiliary stretcher-bearers, they are,
when necessary—that is to say, occasionally—used by their officers to
search for or look after the wounded. For the remainder of their
time they will be assigned to other military duties.

In some armed forces, this category, which has not up to the present
been very numerous in practice, comprises the regimental bandsmen,

1 See above, page 200.
% This category is No. 6 in the list given on page 217.
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who receive instruction in medical work. But there is no reason why
it should not also include military personnel who are combatants in the
true sense of the word.

Such auxiliary personnel must be actual members of the armed forces

and cannot belong to a Red Cross Society or other relief society.
7 Further, they. only include auxiliary stretcher-bearers, hospital
- orderlies and nurses, employed in the search for, or the collection, trans-
port or treatment of the wounded. Chaplains, doctors and adminis-
trative staff cannot assume their medical character temporarily.

To be accorded immunity, auxiliary personnel must, as we have
said, have received special medical training beforehand, the nature and
duration of which are wisely not defined. If it is necessary to make
good a deficiency in permanent personnel, such training may even take
place in wartime; but personnel filling this temporary role must in any
case have had a real training. '

The 1929 Conference first introduced the innovation, deciding
(by a majority of one), that auxiliary personnel taken prisoner while
carrying out their medical duties, were to enjoy the same treatment as
permanent medical personnel. They were to have, in principle, the
same right as the latter to repatriation. The Conference abandoned the
idea of giving them special protection on the battlefield before capture,
not considering it possible to authorize them to wear the armlet.!

The draft revisions of the Convention, prior to the text adopted by
the 1949 Conference, no longer made special provision for auxiliary
personnel. The experts were of the opinion that the protection accorded
to permanent personnel would be enhanced if they alone were covered.
It was also pointed out that the conditions of modern warfare, in which
large numbers of prisoners are captured at a time, made it impossible
to decide whether some amongst them were, or were not, actually
cngaged in imedical duties when they fell into enemy hands. ,

The 1949 Convention has retained the category of auxiliary personnel,
but. with a complete change in the manner in which they are to be pro-
tected. They will now be protected “if they are carrying out these
duties at the time when they come into contact with the enemy-or fall
into his hands”, i.e. on the battlefield. On the other hand, once in

1 This did not mean that the enemy had the right to fire deliberately upon auxiliary’
personnel collectmg the wounded. If he has by chance recognized them for what:
they are, he is bound to respect their status.
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enemy hands they will, as we shall see when discussing Article 297,
pecome ordinary prisoners of war without any right to repatriation.
As a logical consequence of its decision, the Diplomatic Conference
pad to allow auxiliary personnel the use of the armlet, which will,
powever, only bear a red cross in miniature. This solution, which is
pot without serious drawbacks, will be discussed in connection with
Article 41.2
~Augxiliary personnel must also carry identity documents; but there
is no need for them to have a special card. Their ordinary military
identity documents must simply specify what special training they have
received, the temporary character of their duties and their authority
for wearing the armlet.3

As we have said, auxiliary personnel are immune if they are carrying
out their medical duties at the time when they come into contact with
the enemy or fall into his hands. This provision must not be inter-
preted too literally. A bandsman detailed for medical duties but
waiting his turn and not actually engaged in treating the wounded at
the moment when his unit is captured, must nevertheless be respected
and protectéd. At that moment he is no longer a combatant or even
a bandsman, but a part of the Medical Service.

While the 1949 Conference retained the special category of auxiliary
medical personnel, who are semi-combatant?* and semi-medical, it
did not, any more than did previous Conferences, attempt to provide

protection for ordinary members of the armed forces who are, in excep-
tional circumstances, called upon to collect or look after the wounded.
It is difficult to see how such protection could have been provided.

To have immu_hity even on the battlefield, military personnel caring
for the wounded had to form a distinct category—that of medical per-
sonnel—and enjoy a separate status, recognizable by a distinctive
emblem and an identity card. If recourse was had to such safeguards,
it was because military considerations demanded them. Otherwise the

1 See below, page 258. -
2 See below, page 317.
3 See below, page 318.

- *For convenience, the term “combatants™ is used instead of “ordinary members
of the armed forces”, to denote all those who do not belong to the special categories
of permanent or auxiliary medical personnel. In correct terminology, however,
“armed forces” include “combatants” (i.e. soldiers bearing arms) and “non-com-
batants” (who comprise not only medical personnel but also various other army
services not called upon to carry arms).
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" risk of abuse would have been too great. It is not straining the imagi-
nation to picture combatants approaching an enemy position, ostensibly
to assist the wounded, and then opening fire in order to seize it: similarly,
a fighting unit might suddenly transform itself into a medical unit, in
order to avoid enemy fire.

Therefore, if a military command should, without previous arrange-
ment, send ordinary combatants to collect the wounded, it would be at
their own risk. The letter of the Convention would not protect them,.
even if its spirit would, and their safety would depend not on any legal
obligation, but only upon the goodwill of the adversary.

ARTICLE 26 — PROTECTION OF PERSONNEL OF NATIONAL
RED CROSS SOCIETIES AND OTHER RECOGNIZED
RELIEF SOCIETIES

The staff of National Red Cross Societies and that of other Voluntary
Aid Societies, duly recognized and authorized by their Governments,
who may be employed on the same duties as the personnel named in
Article 24, are placed on the same footing as the personnel named in the
said Article, provided that the staff of such societies are subject to military
laws and regulations.

Each High Contracting Party shall notify to the other, either in time
of peace, or at the commencement of or during hostilities, but in any case
before actually employing them, the names of the societies which it has
authorized, under its responsibility, to render assistance to the regular
medical service of its armed forces.

PARAGRAPH 1 — ASSIMILATION OF VOLUNTARY PERSONNEL TO OFFICIAL
PERSONNEL

1. Voluntary assistance

Whereas the two preceding Articles dealt with the regular medical
personnel of the armed forces, the present Article and the one which
follows it concern the staff of private relief societies (the so-called volun-
tary aid societies) which have undertaken to assist the Medical Servicé
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of the armed forces. The expression “voluntary aid societies” does
pot mean that the staff of such societies are necessarily unpaid. It
-means that their work is not based on any obligation to the State, but
on an engagement accepted of their own free will.

Article 26 deals with the staff of societies belonging to a belligerent
country which assist the Medical Service of their own armed forces.
They are category 4 in the list given at the beginning of our com-
mentary on Chapter IV.

Confirming a long-established practice, the protection of the-Geneva
Convention was extended in 1906 to the personnel of National Red
Cross Societies and other recognized relief societies that assisted the
Medical Service of the armed forces.

Up to-and including 1929, the Convention only spoke of “recognized
aid societies”. This term naturally included the National Red Cross
Societies, which are by far the most important of the societies assisting
the Medical Service, and were originally set up for that very purpose.
They were not specifically named, however, doubtless out of excessive

modesty.

The 1949 Diplomatic Conference rightly put an end to this anomaly.
The Rapporteur of the Committee concerned was at pains to point out
that the Committee, in referring to them by name in Article 26, wished
to “pay a special tribute to the Red Cross Societies, thus recognizing the
great services they had rendered on all the battlefields of the world”.?

It is gratifying to note that the Article, by granting National Red
Cross Societies a recognized status in international law, places them on
a still firmer foundation than in the past.

Even if National Red Cross Societies are by far the most important
of the societies assisting Medical Services, they are not the only ones.
A ‘certain number of other recognized societies provide services of a
similar nature, the oldest being the Knights of Malta and the Order of
St. John of Jerusalem.? Governments could scarcely give the Red
Cross a complete monopoly of voluntary relief to the wounded, thereby

L Final Record of the Diplomatic Conference of Geneva, 1949, Vol. II-A, page 194.

- 2The Knights of Malta requested the 1906 and 1929 Diplomatic Conferences to

place them on the same footing as the National Red Cross Societies and to include

an express provision to that effect in the Convention. This proposal was not accepted ;

but the 1929 Conference stated in its Final Act that it considered the provisions of the

Geneva Convention governing the position of relief societies, to be applicable to the
Knights of Malta and to other charitable Orders of a similar nature.
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refusing in advance all other co-operation; such help is never in excess
in time of war and it would have been wrong to discourage it. Conse-
quently, Article 26 mentions “other Voluntary Aid Societies” in addition
to National Red Cross Societies, and places them both on the same
footing. .

The 1949 Convention, like its predecessors, grants the staff of Red
Cross Societies and other societies the same legal status as medical
personnel of the armed forces, both categories being placed on the same
footing in all respects. They will therefore have the same right to
protection, and the same treatment in the event of capture. As the
provisions relating to regular medical personnel also apply to the staff
of voluntary societies, reference should be made to the comments on
Articles 24, 28, 30 and 31.1

2. Conditions of protection

When granting the medical personnel of voluntary relief societies
the same immunity as medical personnel of the armed forces, appropriate
safeguards had to be introduced to prevent uncertainty and abuses.
It is proposed to consider in turn the five conditions to be observed,
all of them obligatory:

(@) The Red Cross Society or other society must be duly recognized
by the Government of its home country. This must not be confused
with the recognition accorded by the International Committee of the
Red Cross to a new Society which becomes a member of the Interna-.
tional Red Cross. Recognition in the latter case is peculiar to the Red
Cross and in any case implies prior recognition of the Society by its
Government. As we have seen, a Government may recognize several
societies as auxiliaries to the Medical Service, whereas the International
Commiitiee can only recognize one Red Cross Society in any one country. .

(b). Recognition alone is not sufficient. The Government must
also authorize the society to lend its assistance to the Medical Service
of the armed forces in time of war. In practice, authorization may
often coincide with recognition, both resulting from the same official
decree. It may also follow logically in some cases from the Statutes of the
society in question, where these have been approved by the Government-

* We are only dealing here with the personnel of National Red Cross Societies
Their equipment is dealt with in Article 34, .
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(¢) A Government which has authorized one or more societies to
assist its Medical Service must, at the latest before actually employing
their personnel, notify all other signatory States of the fact in peace-
time, or its adversary or adversaries in.time of war. This safeguard is
in the interests of the personnel themselves. The point will be considered
pelow in connection with paragraph 2 of the present Article, which
deals with it.

(d) The staff of voluntary societies must, in time of war, be
“subject to military laws and regulations”, and (as we shall see under
(e)) must be employed on the same duties as the personnel of the medical
services. Finally, they are to operate under the “responsibility” of
the State (Article 26, paragraph 2), and it is from the military authorities
that they will receive their badges and identity cards.

~ From all this it follows that in practice the staff of voluntary aid
societies are temporarily attached to the Medical Service, and are under
its orders. But attachment and equality of status do not mean loss of
identity. There is nothing in the Convention which implies that they
become members of the Medical Service and consequently part of the
armed forces. If that were so, the societies would lose their essential
and traditional quality of giving voluntary aid."

The conditions under which voluntary personnel lend their aid to
the official Medical Service and, in the last analysis, their status, will
depend on the municipal law and the decisions taken in each country.
Unless other provision is made, such personnel will retain civilian
status. ‘Their position will be the same as that of their colleagues in
the Medical Service, except that they do not become members of the
armed forces. This is, in our opinion, as it should be, and would appear,
incidentally, to be the solution which has most often been adopted in
~ practice.l In many countries the Red Cross recruits its personnel
mainly from persons exempted from military service.

In the absence of any stipulation in the Convention the question
of the uniform for voluntary personnel also remains a matter for national
arrangement. It is not difficult to imagine a State refusing the aid of
a society unless the members wear the uniform of the Medical Service,

1 The Portuguese Regulations of 9 March 1923 relative to the Active Corps of the
Red Cross, give some interesting details. Inter alia, the Active Corps « forms a
special unit which enjoys the same protection as if it formed part of the armed forces”.
See Recueil de textes relatifs a Papplication de la Convention de Genéve, published by
the International Committee in 1934, page 621.



228 : ARTICLE 26

with (possibly) some special marking. But in most cases they will
probably wear their society’s own uniform. Civilian clothing is not
excluded in theory, but for practical reasons is unlikely to be worn.

(e) The personnel of relief societies are to be employed on the
same duties as the personnel of the Medical Service. The fundamental
importance of this provision has not always been realized, and errors
and confusion have resulted. Some societies have thought that, having
been recognized and authorized to assist the Medical Service, their
entire personnel was entitled to immunity in time of war.

It should, therefore, be emphasized that protection is conferred only
on personnel exclusively engaged in the duties set forth in Article 24,
namely, the search for, or the collection, transport or treatment of the
wounded and sick of the armed forces, the prevention of disease in the
forces, the administration of army medical units and establishments, and
service as chaplains attached to the forces.

Circumstances may lead to a position where, in a country at war,
the whole personnel of the Red Cross Society will work for the Medical
Service. But as a general rule only a part of the personnel will be
employed in this manner, and the remainder will be engaged, say, in
medical or social relief work for the general population. Similarly,
members and officers of National Red Cross Societies will only enjoy
protection if they are attached to the Medical Service and exclusively
engaged in the duties mentioned above.

Personnel of relief societies who do not fulfil these conditions will,
if they fall into enemy hands, be covered by the provisions of the Fourth
(Civilians) Convention or, in the case of persons following the armed
forces, those of the Third (Prisoners of War) Convention.!

PARAGRAPH 2 — NOTIFICATION

We have already studied the contents of paragraph 2 when consider-
ing the conditions for the protection of voluntary personnel.?

Notification must be by one State to another. A Government which
has authorized one or more relief societies to assist, under its responsibil-

T See Article 4, A (4), of the Third Geneva Convention of 1949.
2 See above, letter (¢), page 227.
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ity, the Medical Service of its armed forces, must officially communicate
the names of such societies to other States in peacetime, or to enemy
powers in time of war. Notification must in any case be made before
the personnel of such societies are actually employed. In default of
potification, voluntary personnel may find that, although they comply
with the other conditions prescribed, the enemy refuses to accord them
the privileges to which they are entitled as medical personnel.

This difficulty could hardly arise, however, in the case of National
Red Cross Societies. Their existence is a matter of common knowledge.
There is known to be one, and only one, such society in each country;
they are accorded recognition by the International Committee of the
Red Cross, and this is only granted after they have been recognized
by their own Governments; they take part in the International Con-
- ferences of the Red Cross at which States are also represented. Never-
~ theless, to avoid any possibility of misunderstanding-it is well to observe
the formalities required by the Convention.

No special procedure for notification is laid down. In wartime it
will normally be made through the intermediary of the Protecting Power.

ARTICLE 27 — PERSONNEL OF SOCIETIES OF NEUTRAL
COUNTRIES

A recognized Society of a neutral country can only lend the a