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MILITARY JUSTICE

TUESDAY, JANUARY 18, 1966

U.S. SENATE,
SuvscoMmITTEE ON CONSTITUTIONAL RIGHTS
or THE COMMITTEE ON THE J UDICIARY, AND SPECIAL

SuscoMMITTEE OF THE COMMITTEE ON ARMED SERVICES,
Washington,D.C.

The subcommittee met, pursuant to call, at 10:35 a.m., in room 2228,
New Senate Office Building, Senator Sam J. Ervin, Jr. (chairman of

the Subcommittee on Constitutional Rights), presiding.

-+ Present: Senators Ervin, Thurmond, Fong, and Javits.

Senator Ervin. The meeting will come to order.

This hearing is being conducted by the Subcommittee on Constitu-
tional Rights of the Senate Judiciary Committee, and a Special Sub-
committee of the Senate Armed Services Committee under an under-
standing that the power to vote upon the bills S. 745 through S. 760
being considered in hearing shall remain vested in the Senate Armed
Services Committee.

I should like to express to the Department of Defense and the rep-

resentatives of the three services the subcommittees’ appreciation for
the cooperation and assistance which they have given us in the prepara-
tion of these hearings. ' ' .
- We are grateful for the detailed evaluations of the bills which the
services provided, and the additional information which they fur-
nished from time to time over the course of the subcommittees’ long
investigation of military justice. I would feel remiss were I not to
express our appreciation to the Senate liaison office of the three serv-
ices for their cooperation in connection with these hearings and for
their continued expert assistance in handling the hundreds of individ-
ual military cases investigated by the Subcommittee on Constitutional
Rights every year. :

‘Beginning this morning, the subcommittees will hold 6 days of
hearings on a series of 18 bills (S. 745-S. 762) designed to improve
the quality of military jusitce. The bills would amend the Uniform
Code of Military Justice and other statutes relating to military courts
and administrative discharge board to insure that military personnel
appearing before such courts and boards receive all the rights, privi-
leges and safeguards guaranteed to every American citizen under the
Constitution. _ ‘

Also to be discussed in the hearings are two substitute bills, drafted
y the Department of Defense, and introduced as H.R. 273 and
H.R. 277 by Representative Charles E. Bennett, of Florida. :

1



2 MILITARY JUSTICE

(The bills, S. 745 through S. 762, and H.R. 273 and H.R. 277, are
set forth beginning at page 464.) .

The special problems involved in protecting the rights of the several
classes of persons subject to military jurisdiction—servicemen and
civilian dependents and employees—have been of particular concern
to the Subcommittee on Constitutional Rights almost since its forma-
tion in 1955. In 1957, the Supreme Court held, in the much-publi-
cized Giérard case ? that it was permissible for military authorities to
waive jurisdiction to try a serviceman for a homicide committed
in Japan and permit his trial in a Japanese court. After that case,
the subcommittee undertook an investigation of the extent to which
the rights of servicemen may be abridged when they are stationed
abroad and so become subject in some degree to the jurisdiction of
foreign governments. Also, after the Supreme Court decisions in-
validating the provisions of the Uniform Code of Military Justice
authorizing trial by court-martial of military dependents and em-
ployees stationed overseas in peacetime, the subcommitte studied the
problem of providing a suitable forum for the trial of such persons
where all their constitutional rights would be preserved.

The subcommittee has followed with great interest the recent per-
ceptible trend in the Federal courts toward greater judicial protec-
tion for military personnel. As recently as 1950 the Supreme Court
was still adhering to the doctrine established during the last century
that review of court-martial proceedings by Federal civil courts was
strictly limited to a determination of whether the military court had
jurisdiction over the defendant and the offense and whether the pun-
ishment adjudged was within lawful limits. Finally, however, in
Burns v. Wilson,® decided in 1953, the Court acknowledged that court-
martial proceedings are subject to due process requirements and that
Federal civil courts could review a court-martial conviction to insure
that the accused was accorded his full constitutional rights. In addi-
tion, the Court’s ruling in Harmon v. Brucker,* decided in 1958, that
administrative discharge action by the armed services can be judicially
reviewed by Federal civil courts, has led to a variety of cases testing
the legality of administrative discharges.

However, despite this vast improvement in the judicial attitude
toward the rights of service personnel, the subcommittee members and
individual Senators continued to receive numerous complaints con-
cerning military justice and the issuance of administrative discharge
by the armed services. More than a decade had passed since the
enactment of the Uniform Code of Military Justice and the subcom-
mittee was greatly disturbed by claims that abuses persisted which
the code was designed to eliminate. Accordingly, in 1961 we decided
to conduct hearings on the broad subject of the constitutional richts
of military personnnel to determine the extent to which those rights
were being preserved or abridged in the administration of mili!l?a,ry
justice and the issuance of discharges from the Armed Forces.

The hearings occupied 7 days in February and March 1962. Testi-
mony was received from spokesmen for the Defense Department and

10n Feb. 9, 1966, these latter two bllls were introduced in identical form
by Senator Bryvin as S. 2906 and 8. 2907. respectively. In the Senate
2 'Wilson v. Girard, 354 U.8. 524 (1957).
3346 U.S. 137 (1953).
4355 U.8. 579 (1958).



MILITARY JUSTICE 3

the armed services, from the judges of the Court of Military Appeals,
from representatives of bar associations and veterans’ organizations
and from various individuals with special experience with the admin-
istration of military justice. Subsequently, the subcommittee issued
a summary report summarizing the most significant opinions ex-

ressed during the hearings and setting forth the subcommittee’s
conclusions based upon its hearings, studies, and field investigations.
In that summary report the subcommittee made 22 recommendations
for improving military justice, some of which could be put into force
by departmental regulations, others by legislation. The 18 bills we
shall consider at these hearings embody most of those legislative
recommendations.

For convenience of discussion the bills may be classified in four
major areas, with some overlap. The major areas are (1) militar,
justice as administered by courts-martial under the uniform code, (2
administrative discharge procedures, (3) review of discharges, and (4)
jurisdiction. Rather than discuss each of the bills in detail, I shall
briefly discuss the changes they would make in these four major areas.

The largest group of bills consists of those related to military
justice. Eleven of the bills contain provisions which would modify
some phase of the administration of criminal justice by courts-martial
under the uniform code. In some cases these provisions would change
the form and procedures of the courts, and in other cases would in-
crease the qualifications or alter the organizational status of military
lawyers and members of courts-martial.

For example, S. 745 would seek to enhance the independence, impar-
tiality and competence of law officers who preside over courts-martial
by creating in each service an independent “field judiciary” made up
of experienced, full-time legal officers assigned and responsible directly
to the Judge Advocate General of the service. Such officers would be
mature, competent lawyers, better able to assure that accused service-
men receive due process. The insulation from line commands provided
by S. 745 would render them especially immune from command influ-
ence and thus better able to assure fairness and impartiality of the
trial. S. 746 would create a separate Judge Advocate General’s Corps
for the Navy. S.749 would broaden the existing prohibition in article
87 against exercise of command influence on courts-martial. It is felb
that these three bills will have the overall effect of increasing the gen-
eral competence of military lawyers, rendering military justice more
uniform among the services and more adequately assuring the fair
and impartial trial guaranteed by the sixth amendment.

Several of the bills would strengthen the safeguards available to
an accused before a special court-martial. Although such courts are
empowered to impose severe punishment, which may include a bad
conduct discharge, there is presently no requirement that the accused
be represented before such courts by qualified counsel; or even that a
lawyer be present at the proceedings. To remedy this sitnation, S. 750
would amend the uniform code to provide that a special court-martial
may not impose a bad conduct discharge unless the accused is offered
the assistance of legally qualified counsel ; and S. 752 would authorize
the appointment of a law officer for a special court and would require
such appointment as a prerequisite to the issuance of a bad conduct
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-discharge. 8. 752 would also give the accused the right to waive trial
by the members of a general court-martial or a special court-martial
to which a law officer has been appointed and be tried instead by the
law officer sitting alone much as a judge without jury in civilian courts.
‘Other bills would authorize a pretrial conference for general courts-
martial, increase the subpena power of military courts and boards,
and extend from 1 to 2 years the period for petitioning for a new
trial by any court-martial. Finally, S. 759 would abolish the one-
officer summary court-martial and require that cases now tried by such
courts be sent to a special court-martial or be handied under the
expanded nonjudicial punishment provisions of article 15 of the uni-
form code.

I am strongly convinced that the reforms embodied in these bills
would vastly 1mprove the quality of military justice and would go
far toward assuring that the accused before a military court was
afforded the same procedural safeguards he would have in civilian
court.

The second major group of bills consists of those relating to admin-
istrative discharges. Iach armed service makes provision in its direc-
tives for administrative discharges, which may be honorable, general,
or undesirable. The undesirable discharge is under other than honor-
able conditions, is characterized by much the same stigma as the dis-
honorable discharge and, for purposes of veterans’ benefits and certain
other rights, is treated in the same way as a bad conduct discharge
imposed by a special court-martial. In fact, an undesirable discharge
may be issued by an administrative board for misconduct that would
be cognizable by a court-martial, and herein lies one of the most serious
problems to be considered at these hearings.

- If a serviceman is tried by court-martial for alleged misconduct,
various procedural rights and safeguards are guaranteed to him by the
uniform code. For example, he must be advised of the nature of the
charges against him, must be allowed to confront and cross-examine
opposing witnesses and subpena witnesses in his own behalf, and must
be accorded the assistance of qualified counsel. In addition, he has the
protection of the rules of evidence and several levels of judicial review.
On the other hand, the serviceman who is brought before an admin-
istrative board considering the issuance of an undesirable discharge
need not be represented by legally qualified counsel, may not have the
opportunity to confrent adverse witnesses or to subpena witnesses in
his own favor, and may receive an undesirable discharge on the basis
of evidence which would be inadmissible before a court-martial.

The Subcommittee on Constitutional Rights has received numerous
complaints that the safeguards of the uniform code have been circum-
vented by the use of administrative discharge proceedings which are
not subject to these safeguards. In this regard, I might mention that
the annual report of the Court of Military Appeals for 1960 contained
a reference to a statement by a former Judge Advocate General of the
Air Force that “the tremendous increase in undesirable digscharges by
administrative proceedings was the result of efforts of military com-
manders to avoid the requirements of the uniform code.”

Protests to the armed services that the constitutional rights of indi-
vidual service personnel have been violated by resort to administrative
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‘board proceedings in lieu of courts-martial have been answered by the
Igssertion that such proceedings are “administrative” rather than
“punitive.,” Furthermore, the acts and omissions considered by ad-
‘ministrative boards are asserted not to be the same kind of “miscon-
duct” cognizable by a court-martial, but rather evidence of unfitness
or unsuitability for further service. ‘

The subcommittees have not always found such distinctions to be
valid. From the standpoint of a serviceman who has been reduced in
rank, and thereby in pay and emoluments, it makes little difference
whether the reduction was labeled “punitive” and accomplished by a
court-martial or termed “administrative” and accomplished by a
board. Similarly, from a veteran’s standpoint it is a somewhat aca-
demic distinction that, because of alleged misconduct, he had been
discharged under other than honorable conditions, stigmatized, and
deprived of veterans’ benefits by an administrative discharge, rather
than by a discharge imposed in the sentence of a court-martial.

The subcommittees believe that, to the extent that the armed serv-
jees use administrative action to circumvent protections provided by
the Uniform Code, the intent of Congress is thwarted and the constitu-
tional rights of service personnel are jeopardized. These bills are
designed to remedy that situation. ) )

Perhaps the most important bill in this group is S. 758 which would
provide that no serviceman may be given an administrative discharge
under less than honorable conditions on the grounds of alleged mis-
conduct if he files a written demand for trial by a general or special
court-martial. This would preclude the use of administrative pro-
ceedings to bypass the safeguards provided by the Uniform Code,
at least when the serviceman involved objects to administrative pro-
ceedings. S. 756 would preclude resort to administrative proceedings
after abortive attempts to secure a separation by court-martial. That
bill would prohibit the giving of administrative discharges under
less than honorable conditions for misconduct which has previously
been the subject of an acquittal or equivalent disposition by a court-
martizl. It would also prohibit a finding or sentence by a second
administrative board less favorable to the serviceman involved than the
finding or sentence of an earlier board based on the same charges and
the same evidence.

Other bills in this group would render administrative board pro-

ceedings more judicial in nature by affording the serviceman involved
" many of the safeguards now available in courts-martial. S. 750 would
provide that an administrative board may not issue a discharge under
less than honorable conditions unless the accused is afforded the as-
sistance of legally qualified counsel. S. 754 would require the appoint-
ment of a qualified law officer to any administrative board empowered
to make findings or recommendations which might be the basis for
a discharge under less than honorable conditions. S. 749 would extend
the prohibitions against command influence to administrative board
proceedings. S. 760 would extend the subpena power to administra-
tive boards. And, finally, S.753 would provide for review by the
Court of Military Appeals of certain questions of law arising in
administrative board proceedings.

The subcommittees note with great interest that the Department of
Defense has recently promulgated a new directive governing the issu-
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ance of administrative discharges by the services. This directive is
a vast improvement in many respects over the directive which had
foverned administrative discharge procedures since January 1959.
n particular, it appreciably increases the safeguards afforded the
respondent before a board considering issuing a discharge under
other than honorable conditions. In many instances it embodies
changes suggested in the subcommittee’s summary report of the 1962
hearings. In many respects, however, the directive falls short of the
improvements contemplated by the bills we are considering at these
hearings. Furthermore, it would seem advisable to accomplish revi-
sion of administrative discharge procedures by statute rather than
by departmental directives subject to revision or dilution by service
regulations. We do not, therefore, deem consideration of the bills
relating to administrative discharges to be rendered any less com-
pelling by the promulgation of the new Defense Department
directive.*

The third major area covered by the bills is the matter of review
of discharges. Each service presently has its own boards for the
correction of military records, empowered to recommend to the Sec-
retary of the Department that he “correct any military record * * *
to correct an error or to remove an injustice.” Although these boards
can recommend corrective action with respect to findings and sentence
of a court-martial, the effect of such a recommendation is unclear in
light of the provision in article 76 of the Uniform Code that courts-
martial proceedings are final and conclusive after undergoing the pre-
scribed appellate review. Furthermore, the present boards usually
do not have full-time members and are often characterized by a lack
of uniformity among the services in the application of governing
statutes and directives. 'S. 747 would seek to correct these inade-
quacies by creating one correction board for all the services, located
for administrative purposes in the office of the Secretary of Defense.
This unified correction board would be composed of full-time civilian
members, and would be empowered to modify, set aside or expunge
the findings or sentence of a court-martial in appropriate cases. Such
a board should be better able to provide competent, uniform and
effective review of the records of trial by court-martial.

The Uniform Code makes provision in article 66 for boards of
review, located in the offices of the Service Judge Advocate General,
which review the records of all trials by court-martial resulting in
serious sentences and certain other court-martial cases referred by the
appropriate Judge Advocate General. S. 748 would seek to improve the
efficiency and stature of these boards by changing their names to
“Courts of Military Review,” designating the members as “judges,”
and requiring, among other things, civilian members and minimum
tours of duty for military members. In order to insure that the
chairman of one of these courts of review not unduly influence the
junior members, S. 755 would prohibit any member of a court of re-
view from preparing the efficiency reports of junior military members
or otherwise participating in decisions affecting their military careers.

Finally, as I noted earlier, S. 753 would authorize the Court of Mili-
tary Appeals to review certain questions of law arising in administra-

1The two directives appear at pp. 769 (1959) and 784 (1965).
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tive board proceedings. The court now reviews only court-martial
8.

cas;he final area into which I have grouped the bills is that of juris-

diction. Two of the bills would grant jurisdiction to Federal district

courts to try certain military dependents and employees and former

servicemen.

Article 2 of the Uniform Code purports to subject to military juris-
diction civilian dependents and employees accompanying the Armed
Forces overseas; but the Supreme Court has held that provision un-
constitutional? To fill the jurisdictional gap created by the Supreme
Court decisions, S. 762 would authorize the trial in Federal district
courts of persons who commit serious offenses while accompanying the
Armed Forces outside of the United States. I realize that there may
be differences of viewpoint as to whether the jurisdiction of American
courts should be limited only to persons in a -special relation to the
military or should instead be extended to include other categories; as
to what should be the statute of limitations and the authorized punish-
ments; and as to which categories of offenses should be punishable. I
believe, however, that the proposal dealing with the trial of certain
persons accompanying the Armed Forces outside of the United States
will provide the starting point for a penetrating study, and hopefully,
to a solution of the problem. I invite criticisms and suggestions along
this line from the witnesses. ;

Article 3(a) of the Uniform Code of Military Justice purports to
authorize trial by court-martial of former members of the Armed
Forces who, while in a military status, committed serious crimes for
which they cannot be tried by any State or Federal court.

In Toth v. Quarles® the Supreme Court held that this provision
was unconstitutional and that court-martial jurisdiction cannot be
extended to former members of the Armed Forces. S. 761 would com-
ply with the constitutional requirements set out by the Supreme Court
and at the same time would fill a jurisdictional gap by authorizing
trial in Federal district courts of violations of the Uniform Code
which otherwise would not be subject to trial in any American tri-
bunal. Again, I recognize that serious questions are presented and I
invite suggestions from witnesses.

Each of the 18 bills we shall consider is the outgrowth of extensive
study and detailed research. KEach of them benefits from the testi-
mony received during the initial hearings conducted in 1962 by the
Subcommittee on Constitutional Rights, from an intensive 17-day
field investigation, from the comments and suggestions of hundreds
of former judge advocates and others knowledgeable about military
justice and from continuing review of courts-martial and administra-
tive discharge by the subcommittee. Each of the bills is designed to
better protect the constitutional rights of members and former mem-
bers ofp the Armed Forces and of persons accompanying the Armed
Forces overseas. No objective should be more important than to
protect the constitutional rights of the service men and women who are
ever ready to protect the Constitution of the United States and the
Government established under it.

1 Kinsella v. Singleton, 361 U.S. 234 (1960).
2350 U.8. 11 (1955).



8 MILITARY JUSTICE

" The subcommittees are extremely gratified by the list of distinguished
witnesses who have consented to testify on the bills. I know that we
shall receive expert and constructive testimony from each of them
and I am looking forward to hearing them.

I would like to add that while I give tentative support to these
bills in their present form, I will change my mind if anyone can give
me convineing reasons to do so with respect to any of them.

* On behalf of the subcommittees I would like to thank all of those
who have agreed to participate in these hearings as witnesses from the
Court of Military Appeals, from the armed services, from members of
the bar and from other categories of life.

We trust that each witness will express his opinion with respect to
these bills, that if he thinks the bills or any of them are sound he will
give his reasons for so feeling. If he thinks the bills are unsound in
any respect and so bad in totality that they ought to be rejected that
he will likewise give his reasons for his views; and if he thinks the
bills can be improved by amendment we would deeply appreciate his
giving us the benefit of any suggested amendment that would accom-
plish that purpose.

I might state this, I am delighted to have Senator Thurmond and
Senator Fong and Senator Javits sitting with us. Senator Fong and
Senator Javits who are members of the Subcommittee on Constitu-
tional Rights and Senator Thurmond who is a member of the Senate
Armed Services Committee and a member of the Special Armed Serv~
ices Subcommittee.

Senator Thurmond; do you have any statement?

Senator Tuurmonp. Thank you, Mr. Chairman, I am honored to
serve with you on this subcommittee. I think this is a very interesting
and vital field in which the subcommittee is now projecting itself.

There are facets which I feel can be improved from the standpoint
of the administration of military justice, and also of preserving the
constitutional rights of the serviceman.

As a longtime member of the Reserves, I realize the importance of
the command functions of the Defense Establishment, and I believe
these can be reconciled in such a way that the commander will not be
jeopardized and yet we can preserve the constitutional rights of the
servicemen. I shall be pleased to hear all of the witnesses and I am
very anxious to get their views on these matters. I am sure their
testimony will be most helpful to us in arriving at a final conclusion
on some of these points which I think involve a very keen and fine
sense of judgment.
~ Thank you, Mr. Chairman.

Senator Ervin. Thank you, Senator.

Senator Fong, do you have a statement?

Senator Fowe. Mr. Chairman, I have no statement to make. I
am very happy to be here and I will listen to the witnesses.

Senator Ervin. Senator Javits.

Senator Javirs. Mr. Chairman, once again I thank the Chair for,
first, showing initiative in holding these hearings and in this critical
sphere of our national life and, second, serving with Senator Thur-
mond, I recognize the critical importance of both the discipline and
morale in which we are engaged in here if we can do it well, and I



e

MILITARY JUSTICE 9

think it can be of inestimable benefit to the Nation and to the armed
services. : : ,

Finally, Mr. Chairman, I notice with the greatest pleasure the names
as witnesses of the chairman -of the Military Law Committee of the
New York State Bar Association, Sidney Wolff, and tomorrow of the
chairman of the Military Law Committee of the Association of the
Bar of the City of New York. I would hope, Mr. Chairman, that
we could either directly or through staff, get the best possible think-
ing in the field of jurisprudence from the bar associations and from
the field of law professors and law school deans and that we can be
inestimably helped by a civilian appraisal in terms of civil liberties
and the Constitution and the extent to which these practices might
conceivably benefit from what we learn in the administration of
criminal justice civily, so that we may have not only the expertise
of the armed services and those charged with law enforcement in the
armed services but also the civilian components, thank you.

Senator Ervin. Thank you.

Counsel will call the first witness.

Mr. CreecH. Thank you, Mr. Chairman.

Mr. Chairman, the first witness this morning is the Honorable

‘Charles E. Bennett, a Member of Congress and a Representative of

the State of Florida.
Mr. Bennett. - ' ‘

" Senator Ervin. If I may be permitted to address you by your cor-
rect title, the Chair is delighted to welcome Representative Bennett
to give us the benefit of his thoughts on this subject. _

The Congressman has introduced similar bills in the House and
hasmanifested a longtime interest in this field.

STATEMENT OF HON. CHARLES E. BENNETT, A REPRESENTATIVE
IN CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF
THE STATE OF FLORIDA ' :

- Mr. Bennerr. Thank you, Mr. Chairman, I am the subcommittee
chairman of a committee in the House Armed Services Committee
which is looking into discharges and some of the related matters and
I followed your great leadership with great interest in this general

field. T have a short statement to present to you, if I may.

Mpr, Chairman, it is a distinet pleasure for me to appear before this
joint meeting of these two subcommittees and I want to take this
opportunity to personally congratulate the distinguished senior Sen-
ator from North Carolina for his leadership in the field of military
justice. It can safely be said that no one person has contributed more
than you have to the protection of the erican serviceman’s indi-
vidual rights. :

As you may know, I have been a member of the House Armed Serv-
ices Committee for over a decade and a half now, having been assigned
to that committee from another about the time the Uniform Code of
Military Justice was adopted. Various matters before the committee
over the past 15 years have shown that the code needs further work.

In November of 1964 the Department of Defense advised it had
two draft bills to overcome certain problems in modern military jus-

61-764—66—pt. 1——2
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tice, concerning which I had contacted them. Those two proposals
I introduced and they presently bear the numbers of H.R. 273 and
H.R. 277 and in many respects resemble five of the Senate bills now
before this committee for consideration. They in no way diminish
the objects sought by the Senate bills, but if anything strengthen
them.

Essentially, my bill, H.R. 273, provides for pretrial proceedings,
authorizes the law officer to conduct court-martial proceedings alone
under certain circumstances, guarantees legal counsel in special court-
martial cases, and establishes postconviction proceedings. H.R. 277
will extend the period within which a new trial may be requested from
the present 1 year to 2 years, and it authorizes the Judge Advocate
General of each service to set aside those convictions where fraud,
illegality, lack of jurisdiction, improper venue, or newly discovered
evidence1s found.

At this point I think I should make my position clear that I am not
wedded to the language of my two proposals, because we have not had
hearings on these bills in our committee yet. Perhaps your committee
will report a bill better than these two 1 have proposed, in which case
I would, of course, prefer to back your bill. A hearing was scheduled
by the House Armed Services Committee on these two House bills for
early in October of the last session, but when we learned you expected to
conduct hearings ours was postponed until you had a chance to meet
and report something. By way of urging action, I certainly hope this
committee will report a bill to the Senate, and get it passed early in this
session, because I would like the House to have a Senate bill to con-
sider when hearings are held later this year.

Without exploring the technicalities of my bills, since I know the
Department of Defense will go into this in great detail later in these
hearings, I would like to say that what I am trying to do with these
two bills is to streamline the military court-martial proceeding so as to
insure every serviceman the same rights as a person accused of com-
mitting a crime in a Federal criminal proceeding.

I want to again thank the members of these two committees for your
efforts to insure a standard of military justice that all Americans can
be proud of, and I greatly hope you will report and pass a bill that the
House can consider promptly in this session.

I would like to say that we are all in these days trying to find a field
of consensus, and we all from our experience in our legislative careers
have realized if you have too large a package, particularly in the second
year of the session, the probabilities of passing anything somewhat
diminish. The bills which I have introduced do have the approval of
the American Bar Association and do have the approval of the Depart-
ment of Defense, and various other bars which have considered these.
Without in any way reflecting on any other bills that may exist, these
bills do represent a pretty tight consensus upon which there is no dis-
sent as far as I know.

If the committee should come to the conclusion that it would like to
get out a bill that they felt they could pass in this session of the Con-
gress, they might want to consider getting out a compact bill and then
proceed another year, perhaps, to do a fuller job.
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. Senator Ervin. Well, if it is satisfactory to you, in order to get
those bills before this subcommittee, I would be glad to introduce
them in the Senate so we can consider them along with other bills.

Mr. Bennerr. That would be excellent. I certainly want to cooper-
ate with you fully in any way I can. I appreciate fully your kind-
ness in letting me testify. I realize more informed witnesses will go
into the technicalities. ) .

Senator ErviN. We certainly appreciate your testimony. No ques-
tions from counsel? Do any of the Senators have any questions?

Senator TaurMmoNp. We are glad to have you with us.

Mr. Benyerr. Thank you very much. :

Senator Ervin. Thank you.

Mr. Creeca. Mr. Chairman, the next witness is the Honorable
Thomas D. Morris, Assistant Secretary of Defense for Manpower.

Mr. Morris.

STATEMENT OF HON. THOMAS D. MORRIS, ASSISTANT SECRETARY
OF DEFENSE FOR MANPOWER

Mr. Mozrrts. Mr. Chairman, and members of the committee, I am
Thomas D. Morris, Assistant Secretary of Defense for Manpower.
T am here at the kind invitation of this committee to present the views
of the Department of Defense on 18 bills introduced in the Senate on
behalf of yourself and Senators Hruska, Bayh, Fong, Johnston, Long,
and Williams. These bills are intended to provide additional protec-
tion for the Constitutional Rights of members of the Armed Forces.

I am accompanied today by Mr. Frank Bartimo, to my left, Assist-
ant General Counsel, Manpower, Department of Defense; Maj. Gen.
R. H. McCaw, Judge Ad%oca,te General of the Army; Rear Adm,
Wilfred A. Hearn, Judge Advocate General of the Navy; Maj. Gen.
R. W. Manss, Judge Advocate General of the Air Force; Brig. Gen.
William W. Berg, the Deputy Assistant Secretary of Defense (Mili-
tary Personnel Policy) ; and Brig. Gen. K. J. Hodson, the Assistant
Judge Advocate General of the Army for Military Justice.

As you know, Mr. Chairman, the Department of Defense has furn-
ished this committee individual reports on all but two of the bills,
those being S. 761 and S. 762. These bills cover a number of specific as-
pects of the judicial procedures, administrative discharge procedures,
and the review requirements relating to these procedures. Many of the
bills are interrelated. Generally they can be classified into three broad
areas—“military justice,” “administrative discharges,” and “review
of discharges.” Two of the bills, S. 761 and S. 762, fall outside this
clagsification and will be discussed separately. '

General Hodson, the Assistant Judge Advocate General of the Army
for Military Justice will present, in detail, the Department of Defense
analysis and position on the provisions of the bills which relate to
military justice, and he will speak to the technical aspects of the pro-
posed legislation. In the interest of expediting the Defense presenta-
tion, I have asked Admiral Hearn, the Judge Advocate General of the
‘Navy, to speak briefly for the Judge Advocates General of the three

‘military departments and to introduce General Hodson. Brig. Gen.

1H.R. 278 and H.R. 277 were introduced in the Senate by Senator Ervin on Feb. 9, 1966,
;a8 8. 2906 and 8. 2907, respectively.
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William W. Berg, the Deputy Assistant Secretary of Defense for Mili-
‘tary Personnel Policy will follow and will present, in detail, the De-
partment of Defense positions on the provisions of the bills which
relate to administrative discharges and discharge reviews. I should
point out that these officers are appearing as witnesses for the Depart-
ment of Defense and not as spokesmen for their respective depart-
ments. Departmental officials, however, are present and prepared to
respond to queries concerning operations of the individual departments
in these areas.

The Subcommittee on Constitutional Rights deserves the highest
praise for its efforts and studies in connection with the proposed legis-
lation. Though we may differ as to the best manner of achieving cer- .
tain of the objectives embodied in the legislation, I wish to make it
unmistakably clear that the Department of Defense, no less than this
committee, holds that military service in the Armed Forces of the Na-
tion should not abridge or deprive any American citizen of the sub-
stance of constitutional rights to which he would otherwise be entitled
as a private citizen, insofar as this is compatible with his status as a
member of the Armed Forces. We further recognize that our system
of military justice must be responsive to the special conditions of cur-
rent military service as well as to constitutional essentials. QOur ad-
ministrative discharge and separation procedures likewise should be
guided by the sense of justice and fairplay that every American has
a right to expect from his Government.

The actions of the Congress and the Department of Defense speak
clearly as to these objectives and are manifested by the enactment of
the Uniform Code of Military Justice, the publishing of a directive on
-administrative discharges by the Department of Defense in 1959, the
‘proposed legislation which resulted from your exhaustive hearings
held in 1962 on the constitutional rights of military personnel, and a
‘recent complete revision of the 1959 Department of Defense directive
on administrative discharges.

I am sure that these hearings will result in further improvement
in the constitutional protections accorded to our servicemen. But to
this T must add a word of caution ; namely, that any legislation enacted
pursuant to these hearings should accomplish the desired objectives
without adversely affecting the military effectiveness of our forces.

‘We have distinguished between those provisions of the bills which
deal with the administration of military justice under the Uniform
Code of Military Justice and those provisions which are concerned in
varying degree with the administrative authority now vested in the
Secretary of Defense and the Secretaries of the military departments.
This distinetion between military justice procedures and administra-
tive procedures is considered essential to the orderly and efficient opera-
tion of the Department of Defense. Therefore, we urge that any legis-
lation resulting from these hearings that affects administrative board
proceedings of all types be completely separate and apart from the
Uniform Code of Military Justice. Whatever legislation is enacted
in this area should not be incorporated into the code but placed else-
where as appropriate in title 10. Other Department of Defense wit-
nesses will develop this view fully in their discussions of the pertinent
bills.

Also I would like to stress that we consider it very important that
our military commanders have at their disposal the mechanism to
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separate from the Armed Services those individualg yvho are ple?,rly
unqualified for military duty. To retain such individuals within a
military unit any longer than necessary could frustrate the com-
mander’s ability to satisfactorily accomplish his mission. It could
also have an adverse morale impact on the great majority who accept
their share of responsibilities. Additionally, we believe that it is our
obligation to distinguish, with a suitably characterized discharge cer-
tificate, between those who, to the best of their ability, have served our
Nation with honor and those few whose unfitness is clearly established
by their voluntary behavior. o

As I have indicated earlier the Department of Defense is in sub-
stantial agreement with the objectives of much of the proposed legisla-
tion. This will be evident during the presentations of General Hodson
and General Berg who will discuss the bills individually together with
certain substitutions and modifications which will be recommended for
your consideration. ) )

The Department of Defense is respectfully requesting that action
on 3 of the 18 bills be deferred for the time being. They are S.
746, 8. 761 and S. 762. S. 746 is the proposed legislation which would
provide that law specialists in the Navy would be members of
a Judge Advocate General Corps. The relationship of this bill to
the matter of constitutional rights of servicemen appears to be based
on the expectation that this change would enhance the professional
standing of these officers, remove line influence from their promotion
prospects and, by increasing career attractiveness, encourage highly
capable young lawyers to seek careers in the Navy. However, the pro-
posal directly affects officer personnel management rather than the
administration of military justice. The Department of Defense has
supported the concept of a Judge Advocate General Corps in the
Navy. Appropriate provisions have been incorporated in an exist-
ing legislative proposal for comprehensive revision of officer per-
sonnel laws, submitted to Congress in March 1963, and March 1965.
‘We recommend that no action be taken on S. 746 at this time, in order
that the substance of the proposal can be considered in a context that
is directly relevant. :

The other bills are S. 761 and S. 762. S. 761 is intended to fill a
jurisdictional void created by the Supreme Court when it ruled that
courts-martial lacked jurisdiction to try former servicemen for pre-
discharge violations of the uniform code. S. 762 is being proposed to
fill a similar jurisdictional void by granting to U.S. district courts
jurisdiction to try any citizen who commits certain offenses in viola-
tion of the Uniform Code of Military Justice while serving with, em-
}éloyed by, or accompanying the Armed Forces outside the United

tates.

In the several years that have elapsed since the Supreme Court
decisions creating these gaps, there has been extended consideration
of this problem. We currently do not have agreement in the execu-
tive branch on feasible remedies. The Department of Defense is now
staffing substitute legislation on which we hope to obtain agreement
and thereafter propose for, your consideration in lieu of S. 761 and S.
762. Accordingly, it is respectfully requested that consideration of
these two bills also be deferred.

Mr. Chairman and members of the committee, I have restricted my
comments to a preface to the discussion of the specifics of the legisla-
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tion, which are numerous and interrelated. The witnesses who fol-
low are supported by departmental personnel and, with them, consti-
tute a team who can go mnto these matters to the full extent that you
desire. If, after this much more detailed review, you have questions
to which you wish my personal response, I shall be available at your
leasure. ’

P T would like now, with your permission, sir, to introduce Rear Adm.
Wilfred Hearn, the Judge Advocate General of the Navy to speak
briefly on behalf of the three Judge Advocate Generals.

Thank you, sir.

Senator Ervin. Mr. Secretary, I want to assure you that it is not
the purpose of the subcommittees or my purpose to do anything what-
ever which would impair in any way the capacity of the Armed Forces
to maintain discipline. The members of the subcommittee and my-
self recognize that the protection of the Nation depends upon the
capacity of the armed services to maintain and enforce discipline.

The overall purpose of our proceedings is to ascertain whether or
not we can bring that necessary function and the administration
of criminal justice into harmony with each other.

Mr. Mozrris. Right, sir.

Senator Ervin. Adjustments may be necessary to achieve that pur-
pose, it seems to me. I will say to the counsel and other members
of the subcommittees, that it might be advisable for us to not exam-
ine the Secretary at this time but to postpone any questioning of him
until we have heard from the members of the armed services who
give their views. Then we would be in much better position to question
the Secretary with respect to what their views disclose in the light of
the policies of the Department.

Mr. Mogris. I shall be available at your pleasure, sir.

Senator Ervin. If any member of the subcommittee disagrees with
me on that he can ask the Secretary questions at this time but it does
seem. to me that it would be better for the Secretary to agree to come
back later following the questioning.

On behalf of both subcommittees, I wish to thank you, Mr. Secre-
tary, for. your appearance here this morning.

Mr. Morris. Thank you, sir.

Senator Ervin. Call the next witness.

Mpr. Creecu. Mr. Chairman, the next witness is Rear Adm. Wilfred
A. Hearn, Judge Advocate General of the Department of the Navy.

Admiral Hearn.

Senator Ervin. Admiral Hearn, I want to welcome you to the sub-
committees and thank you for coming here and for giving us the
benefit of your views on these very important matters.

STATEMENT OF REAR ADM. WILFRED A. HEARN, U.S. NAVY, JUDGE
ADVOCATE GENERAL OF THE NAVY

Admiral Hearn. Thank you, Mr. Chairman.

Mr. Chairman and members of the joint subcommittee. T am Rear
Adm. Wilfred A. Hearn, Judge Advocate General of the Navy. I am
indeed pleased to have this opportunity to present on behalf of the
Judge Advocates General the views of the Department of Defense on
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the military justice bills which are under consideration by this com-
mittee. I will, however, confine my remarks to general observations
and leave to Brigadier General Hodson the technical aspects of the

roposed legislation. As Secretary Morris stated, the Judge Advocate
General of the Army, the Judge Advocate General of the Air Force,
and I will be pleased to respond to any questions which this committee
may have. Further, we strongly endorse the position taken by the
Secretary.

In connection with the constitutional rights of service personnel
who are suspected of or charged with commission of military of-
fenses, following World War II the Congress exhaustively considered
such rights in connection with the revision of our system of military
justice. The Uniform Code of Military Justice, the product of this
deliberate consideration by the Congress, surrounded service per-
sonnel with judicial protection never before known in military serv-
ices of this or any other nation. Fifteen years have elapsed since
the enactment of the code. It is appropriate now to examine its
operation in the light of present day circumstances and current
judicial thinking to see whether or not amendments relating to the
fundamental rights of service personnel are required.

We must, however, and here I echo Secretary Morris, keep our
military justice system not only responsive to constitutional essentials,
but also responsive to those special conditions of current military
service which are necessary to the creation, molding, and maintenance
of the most effective fighting force in the world.

In arriving at its position on the various bills before this committee,
the Department of Defense has looked to this balance, has favored
the enactment of all proposed legislation which on balance will meet
both objectives, and has opposed those provisions which in our
opinion will impede the efficiency or effectiveness of our military
organization. I respectfully commend you to this approach: The
rights of individuals are of recognized great importance, but the
readiness, the ability to respond, and the spirit of our Armed Forces
are of no less importance, for these very factors some day may deter-
mine whether or not this nation will retain its freedom and
independence.

I speak for all the Judge Advocates General in favoring the early
enactment of those bills or substitutes which are favored by in-
dividual reports heretofore submitted to this committee by the De-
partment of Defense. ‘

I am now honored to introduce to the committee Brigadier General
Hodson, Assistant Judge Advocate General for Military Justice,
Department of the Army, who will discuss in specific terms the
various bills before this committee.

Senator Ervin. Admiral, I thank you very much.

Admiral Hearn. Thank you very much, Mr. Chairman.

Senator Ervin. Admiral, I appreciate your presence here, and the
subcommittees will be delighted to hear from General Hodson at this

time.

Genera], we are delighted to have you with us, and we appreciate
your willingness to express your views on this subject.
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STATEMENT OF BRIG. GEN. KENNETH J. HODSON, ASSISTANT
JUDGE ADVOCATE GENERAL ¥OR MILITARY JUSTICE, DEPART-
MENT OF THE ARMY

General Hopson. Thank you, Mr. Chairman.

Mr. Chairman and members of the joint subcommittee, I am
Brig. Gen. Kenneth J. Hodson, Assistant Judge Advocate General
for Military Justice, Department of the Army. With the concur-
rence of the three Judge Advocates General, I have been designated
by the Department of Defense to present testimony to this joint sub-
committee in connection with the military justice aspects of the
several bills under consideration. While I am speaking as a repre-
sentative of the Department of Defense, it should be clearly under-
stood that all three military departments have participated in the
development of, and support, the views expressed in this statement.

While some parts of my testimony will oppose certain aspects of
several of the bills under consideration here, I wish to emphasize at
the outset the wholehearted concurrence of the Defense Department
in the broad underlying objectives of all legislative proposals de-
signed to protect the constitutional and other legal rights of the
members of the Armed Forces. In many respects, members of the
Armed Forces charged with criminal offenses are now accorded
more legal safeguards than members of the civilian community in
similar circumstances. The present requirements for legal repre-
sentation of the military accused before and during trial in general
court-martial cases and upon the automatic appellate review of
those cases are examples. However, there is no question but that
improvement can and should be made in the Uniform Code of Mili-
tary Justice to provide additional safeguards and remedies for the
accused as well as in the interest of streamlining procedures with a
view to a more orderly disposition of criminal charges and a more
efficient use of manpower. ’

Before taking up the several bills which I am here to discuss, I
wish to emphasize our belief that any legislation resulting from these
hearings should keep administrative board proceedings of all types
completely divorced from the Uniform Code of Military Justice and
affirm our desire to assist in assuring that any forthcoming legisla-
tion is in the best possible form from a technical standpoint to facili-
tate its successful implementation. Further, it is our hope that
unneeded laws will not be enacted when the same objectives can
better be attained by other means.

I would now like to discuss five of the bills which clearly involve
areas in which there is substantial agreement in objectives and pur-
pose between the Defense Department and the sponsors of those bills
msofar as they relate to the administration of military justice.
These bills are S. 747, S. 750, S. 751, S. 752, and S. 757.

The Department of Defense favors that portion of S. 750 requiring
that an accused at a trial by special court-martial be represented by
legally qualified counsel before the special court-martial can adjudge
a bad conduct discharge. However, as we have previously stated,
we oppose any legislation, including a portion of S. 750, which would
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strative .discharge proceedings
into the Uniform Code of Military Justice. - . - . .« . ¢
~S.752 authorizes the appointment of 4 law officer to a special
court-martial and prohibits a special court-martial from adjudging
a bad conduct discharge unless a law officer has been detailed and
has been present at the:trial proceedings. The bill .aiso- authorizes
an accused to waive trial by members of a general court-martial, or
of a special court-martial to which a law officer has been detailed,
and be tried by the law officer alone. The Department of Defense
favors the permissive appointment of a law officer to special courts-
martial. However, we are opposed to the provision that a special
court-martial cannot adjudge a bad corduct discharge unless a law
officer has been detailed and has been present at the trial.
- The committee is properly concerned-—as are we—with safeguard-
ing the rights of the accused in all cases involving a bad conduct dis-
charge adjudged by a special court-martial. We believe that his
rights can be adequately safeguarded. if he is represented at the trial
by legally qualified counsel. And that it is not necessary that a
law officer be present in every case. Legal representation at the. trial
will assure the proper presentation of defense evidence and timely
objection to procedural matters or to -the  prosecution evidence.
Legal representation during the automatic appellate review, which
may include consideration of the case by the Court of Military Ap-
peals, will assure the correction of any errors which may have
occurred during the trial. A mandatory requirement that a law
officer be appointed to a special court-martial before it can adjudge
a bad conduct discharge cannot be justified when you consider that
many of the offenses tried by special courts-martial do not involve
complex legal issues. It is our view that detail of a law officer to a
special court-martial should be reserved for those cases in which the
legal or factual issues are sufficiently complex to require his services.
- ‘With regard to the provision permitting an accused to waive trial
before the court members, S. 752 gives the accused an absolute right
to trial by the law -officer alone if, upon the advice of counsel, he
makes a proper request before trial. This provision is contrary to
rule 23(a) of the Federal Rules of Criminal Procedure, which pro-
vides that “cases required -to-be tried by jury shall be so tried unless
the defendant waives a jury trial in writing with the approval of
the court and the consent of the Government.” This rule was up-
held by the U.S. Supreme Court in the case of Singer v. United
States, decided on March 1, 1965 (380 U.S. 24). There are many
cases in which there may be sound reasons why the factual issue of
guilt or innocence or the appropriateness of the sentence should be
determined by the considered judgment of more than one individual.
Accordingly, the Department of Defense believes that waiver of a
trial before the court members should be conditioned on the consent
of the Government, and the authority who convenes the court is the
logical person to determine whether this consent should be granted.
- Another provision of S.752 would permit law officers acting as
one-officer general courts-martial to impose the death penalty. The
Department of Defense is opposed to this provision. While we real-
1ze that under certain conditions in the Federal civilian system and

incorporate laws relating to admini
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some State jurisdictions the judge is empowered to adjudge the
death penalty, we prefer, in the military for a decision of this vast
importance always to be the result of the deliberations and the con-
sidered judgment of more than one person. We do not feel that it
is in the best interests of the accused or the Government to confer
upon the law officer the power and responsibility to adjudge death.

The Department of Defense is in full agreement with the objectives
‘ofS. 757, authorizing pretrial proceedings to be conducted by the law
officer; but we believe that the bill-should be modified to’ improve' its
offectiveness. For example, the bill authorizes only law officers of
general courts-martial to conduct pretrial proceedings, although an-
other bill, S. 752, would provide for the appointment of law officers to
certain special courts-martial. We believe the authority to hold pre-
trial proceedings should be granted to law officers of both general and
special courts-martial. The bill authorizes the law officer to rule dur-
ing the pretrial proceedings on matters as to which he is authorized
to make final disposition during trial. This terminology could be
Interpreted to mean that the law officer could not rule on the ad-
missibility of confessions at the pretrial session. Further, by spe-
cifically authorizing the law officer to handle certain obviously appro-
priate matters such’as ‘motions. to 'suppress evidence ‘and -recelving
stipulations the provisions of S. 757 leave in doubt the power of law
officers to deal with the other appropriate matters not specifically
mentioned in the bill which he should be empowered to dispose of at a
pretrial session.

‘The substitute bill proposed by the Department of Defense in its
reportson S. 750, S. 752, and S. 757 is designed to overcome the limita-
tions I have pointed out with regard to those three bills and to make
other desirable changes.

The substitute bill would achieve fulfillment of the stated aim of the
Court of Military Appeals to “assimilate the status of the law officer,
wherever possible, to that of a civilian judge of the Federal system.”
Under the bill, the law officer would have authority to rule with
finality on those matters which are customarily determined by the
judge, whereas under present law the ruling of the law officer concern-
ing important legal issues and questions may be overruled by members
of the court, who comprise the military jury and who are generally un-
trained in the law. The law officer cannot rule finally on a motion
for a .finding of not guilty, and he cannot rule at all on challenges
for cause. This lack of-authority is:clearly contrary to the practice
in the Federal district courts.  Rule:29 of the Federal Rules of Crimi-
nal Procedure and the provisions of title 28 of the United States Code,
section 1870, permit the civilian trial judge to rule finally on these
matters. In addition, the Court of Military Appeals has on several
occasions in its annual reports to Congress and in reported cases
voiced its view that the law should be changed to permit the law officer
to rule on challenges for cause, rather than to permit the court members
to make this decision.

The substitute bill also provides for recorded pretrial and other
sessions by a law officer before the court members are assembled, or
otherwise out of their presence, to consider and dispose of inter-
locutory questions and other procedural matters. For example,
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motions of counsel raising objections concerning the admissibility of
confessions and admissions, evidence obtained by search and seizure,
and other such matters can be disposed of under the provisions of the
substitute bill in a pretrial session. This type of pretrial procedure
is now authorized in several of the States. Use of the pretrial session
will insure that the trial of the issue of guilt or innocence will not be
.-delayed unnecessarily after the court members are in attendance and
that the continuity of presenting the facts in the case will not be
disrupted by having the members of the court leave the courtroom
from time to time, as is now necessary, while legal issues are being
discussed by the law officer and counsel. These interruptions detract
from the dignity and solemnity of the trial proceedings, often annoy
and irritate the members of the court, and create a risk of injuring
the interests of the accused.

Under the proposed substitute bill, law officers can also hold recorded
post-trial sessions without the presence of court members to act upon
matters such as remands issued by appellate agencies. From time to
time an appellate agency may remand a case for further action at the
trial level on questions relating to jurisdiction of the trial court, venue,
speedy trial, or mental capacity. In civilian practice, a trial judge
encounters no procedural difficulties in conducting necessary post-trial
proceedings without a jury to comply with mandates of appellate
courts. However, under the present military law the absence of au-
thority to call the court into session without the presence of court
meinbers makes it cumbersome and difficult, if not impossible, to carry
out the mandates of appellate agencies in cases remanded for further
action on interlocutory matters at the trial level. The substitute bill
will cure this weakness in the military system, for its effect will be that
there will always be a court open to handle these matters just as there
is in the civilian Federal system.

The substitute bill incorporates the provision of S. 752, permitting
the accused to waive trial before court members and be tried by a law
officer alone, but, for reasons previously stated, it requires that the
convening authority must consent to the waiver, and it provides neces-
sary safeguards, such as the right of the accused to know the identity
of the law officer and to have the advice of counsel with regard to his
decision in this matter. In addition, unlike S. 752, the substitute bill
specifically provides that a general court-martial composed of a law
officer alone cannot adjudge the penalty of death.

The substitute bill also requires that an accused at a special court-
martial be represented or afforded the opportunity to be represented
by counsel who is legally qualified before the special court-martial may
adjudge a bad conduct discharge, and it gives the convening authority
the power to appoint a law officer to special courts-martial.
~Other features of the substitute bill improve the procedure for han-
dling pleas of guilty, administering oaths and granting continuances,
ruling on the taking of depositions, authenticating records of trial,
and for preparing records of trial in acquittal cases.

Another Senate bill for which the Department of Defense has sub-
mitted a substitute bill is S. 751. S. 751 amends article 78 of the Uni-
form Code of Military Justice to permit a petition for a new trial to
be made to the Judge Advocate General within 2 years after approval
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of a court-martial sentence, rather than 1 year as now prescribed,
and it extends the right to petition for a new trial to all court-martial
cases. The Judge Advocates General and the Court of Military Ap-
peals have since 1953 recommended a 2-year period for petitioning for
a new trial. This would bring military practice in line with the rule
in Federal courts. However, the Department of Defense believes
that the other objectives of this bill, namely, to provide relief in cases
not now covered by the new trial provisions, can better be achieved by
combining the two objectives in one bill and giving the Judge Advo-
cates General power to set aside or modify the findings or sentence or
both in all cases not reviewed by a board of review. The administra-
tive burden alone which could result in opening the new trial doors to
thousands of inferior court-martial cases warrants authorizing the
Judge Advocates General to take direct corrective action in these cases
rather than limiting their authority to granting a new rial. Further,
it would be costly and probably impracticable in most cases to reas-
semble evidence and witnesses to try these cases anew.

S. 747 would create a board for the correction of military records

within the Department of Defense, and would authorize it to correct
any military record, including authority to modify, set aside, or ex-
punge the findings and sentence of a court-martial not reviewed by a
board of review. General Berg will present the Department of De-
fense position with respect to whether a correction board should be
established in the Department of Defense. I will limit my remarks to
the question of whether a board of this type should be authorized to
take corrective action in courts-martial cases as provided in S. T47.
It is the position of the Department of Defense that such boards are
not now and should not be appellate tribunals within the established
system of military justice. Legal issues are and should be resolved
before reaching them. The determination whether a conviction should
be; set aside or modified for legal reasons is essentially the exercise of
a judicial function. Accordingly, it is believed that the authority to
make. this determination should be granted to the Judge Advocate
Genera.l rather than to an administrative board operating apart from
the established system of military justice.
- The Defense Department’s second substitute bill overcomes all of
the objections mentioned with regard to S. 747 and S. 751, while com-
bining and accomplishing the desirable objectives of those bills. The
substitute bill provides expanded authority for granting relief in
those cases which are not reviewed by a board of review but which are
considered to have become final under article 76 of the Uniform Code
of Military Justice. This relief would be granted by the Judge Ad-
vocate General of the service concerned, who would have specific statu-
tory authority to vacate or modify convictions or sentences in these
cases if newly discovered evidence, fraud on the court, lack of juris-
diction over the accused or the offense, or error prejudicial to the sub-
stantial rights of an accused is found to exist. This would leave intact,
and would not interfere with, the powers of the existing correction
boards to correct an error or remove an injustice under section 1552
of title 10, United States Code. :

The substitute bill would also extend from 1 to 2 years the time
within which a petition for a new trial may be filed in those cases
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which-are reviewed by a board of review. At this time with the com-
hittée’s permission, 1 will offer a technical but important amendment
to this proposed substitute bill. o o )

- In addition to extending the period for petitioning for a new trial
from 1 to 2 years, it was intended that the substitute bill make the
right to petition for a new trial available with respect to all cases re-
‘ferred to a board of review. We now find that, because of a slight
difference in the language of articles 66(b) and 78 of the Uniform
Code of Military Justice, the substitute bill fails to make the right to
petition for a new trial applicable in those cases which affect general
or flag.officers and in cases referred to a board of review by the Judge
“Advocate General under article 69. The amendment to the substitute
bill corrects this matter. It is requested that the proposed amend-
ment as well as the two substitute bills to which I have been referring
and their sectional analyses be included as annexes to this testimony.?
I have copies of all these documents with me to furnish to the com-
mittee. '

I turn now to the remainder of the Senate bills pertaining to mili-
tary justice matters, for which ’ghe Department of Defense has sub-
mitted no proposed substitute legislation.

We are opposed to the features of S. 745 which would require the
establishment of a field, or trial judiciary, and would specify by law
details as to the assignment and duties of the law officer. Although
the Army and Navy now have a trial judiciary program, the Air
Force has not experienced a need for this type of system. The Air
Force carefully selects judge advocates as law officers without placing
them in a separate assignment category. There has been no indica-
tion that this diversity has resulted in any evil that should be corrected
by requiring all of the services to conform to a standard program.

The Department of Defense believe that each armed force should
be able to determine, on the basis of its own needs, the best method of
meeting its responsibilities in the administration of military justice.
‘Although the field judiciary program is working well in the Army
and Navy at present, all three services agree that the program need
not, and indeed should not, be prescribed by statute at this time.
Further experience with the field judiciary program may indicate the
need for changes not envisioned by the Senate bill, and war or emer-
gency situations in particular might well reveal a need for revisions in
‘the systems now in operation in the Army and Navy.

The Defense Department outlined several detailed objections to S.
748, which renames the boards of review and reorganizes them to pro-
vide for a civilian chief judge and for a civilian member of each board
or panel which considers a case. According to the report accompany-
ing the bill, the mandatory requirement for civilian membership is
designated to provide continuity and facilitate “understanding and
application by the board of the legal principles enunciated by the all-
civilian Court of Military Appeals.” This bill appears to misappre-
hend the status and qualifications of the military lawyer, and makes
an unnecessary and drastic revision of the intermediate appellate
portion of the military court-martial system. : -

1The substitute bills appear at p. 25. The sectional analyses and the proposed tech-
nical amendment to H.R. 277 appear at pp. 690 and 710.



29 MILITARY JUSTICE

The Department of Defense is not persuaded that the adminis-
tration of military justice in the Armed Forces would be improved if
senior military officers who have devoted their entire adult lives to the .
practice of military law, and have done so in the bosom of the military
community, were replaced by civilian employees. The use of these
senior officers as appellate judges provides the best kind of continuity
as it is the practice in all services to appoint to these boards senior
nfficers who have had 20 to 25 years of experience in all phases of the
administration of military justice, including service as law officers
of general courts-martial or as the legal adviser to convening author-
ities of general courts-martial. There is no evidence to show that
they are incapable of understanding and applying the legal principles
enunciated by the Court of Military Appeals.

One of the most serious consequences of the enactment of this bill
would be its erosive effect on the prestige of military lawyers. By 1ts
terms, it tells all judge advocates and legal officers of the Armed
Forces that they are not qualified to preside over a military appellate
court, a proposition which is simply not true. I know of no civilian
jurisdiction which disqualifies its trial judges from serving as appel-
late judges; in fact, most civilian lawyers seems to agree that experi-
ence as a trial judge makes for a better appellate judge. All services
are experiencing difficulty in obtaining and retaining highly quali-
fied military lawyers. FEnactment of this bill, with its implication of
lack of confidence in the ability of military lawyers to fill important
positions in the administration. of military justice, will make it even
more difficult to attract qualified lawyers for service in the Armed
Forces.

The Department of Defense also opposes enactment of the related
bill, S. 755, which would prohibit the preparation of efficiency or fit-
ness reports by members of boards of review with respect to any other
member of the same or another board of review. We believe that the
objectives of this bill can better be attained by strengthening article 87
of the Uniform Code of Military Justice, as S. 749 would do, to elimi-
nate improper command influence under these and other circum-
stances. - In our report on S. 749, we expressed no opposition to that
portion of the bill which broadens the prohibition against command
influence on courts-martial, nor did we oppose the general principle of
prohibiting improper command influence on administrative bodies.
We did oppose extending article 87 of the Uniform Code of Military
Justice to cover administrative board proceedings because of our gen-
eral opposition to broadening the code to cover administrative func-
tions not related to the punishment and deterrence of criminal activity.
We also recommended some technical improvements in the language
of this bill which we urge you to consider.

To depart from my prepared statement I would like to add we
opposed that portion of S. 749 which would prevent the performance
of an officer as defense counsel from being taken into consideration in
preparing efficiency or fitness reports. If this proposal became Jaw,
there would be no way to evaluate the performance of persons who
are assigned as full-time counsel. This would be unfair to the counsel.

S. 753 would authorize the Court of Military Appeals to review
proceedings of the Discharge Review Boards and the Boards for
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Correction of Military Records which now exist in each of the serv-
jces. Although the bill relates only to the review of administrative
actions, it is drafted as an amendment to the Uniform Code of Mili-
tary Justice. As the code isessentially restricted to providing that stat-
utory basis for the exercise of criminal jurisdiction, I again urge that
iit. would be undesirable to inject into it provisions governing purely
administrative matters. For this reason and others I will now out-
line, the Department of Defense opposes enactment of this bill. The
memorandum accompanying S. 753 states that the review by the Court
of Military -Appeals-“would: be solely. on matters of law and would
pot embrace review of factual issues.” A board of correction of mili-
tary records considers very few cases involving strictly legal issues.
Questions of law for the most part have been resolved prior to or in
connection with the consideration of the application by the correction
board. The vast majority of applications submitted to the board
involve factual issues to be determined under service regulations, pol-
icies, and procedures. Thus, the board’s decisions in most instances
are predicated on general principles of fairness and justice.

S. 753 attempts to merge the administrative functions of a service
Secretary with the military justice functions of the Judge Advocate
General. The net effect would be to require the Judge Advocate Gen-
eral of each armed force to review every case before the Discharge
Review Board and Board of Correction of Military Records in the
military department concerned, including those in which the Secre-
tary has taken final action, to determine whether any issues existed
which would warrant forwarding the case to the Court of Military
Appeals. This could entail the review each year of approximately
6,000 cases in the Army, 2,800 cases in the Navy, and 5,500 in the Air
Force. In this regard, it should be noted that although the explana-
tory memorandum accompanying the bill indicates that the proposal
is directed toward discharge cases, there is no such limitation in the
bill. Accordingly, the Judge Advocate General concerned would be
required to examine, and appeals could :be taken from, all of the
numerous cases that come before a correction board, regardless of. the
minor legal issues involved. ’

I would like to add at this peint that it is our considered opinion that
the present appellate remedies are sufficient to protect. an individual’s
rights and assure him of a fair and just disposition of his case.

Further, it would be an anomaly to require the Judge Advocates
General to review the findings of the Secretary of the military depart-
ment.

Boards established under 10 United States Code 1552 consider many
cases In which applicants have not been discharged under conditions
-other than honorable or in which relief from a discharge is not even
an issue. If a substantial number of these cases were introduced into
appellate channels, confusion and.chaos would be generated. A seri-
ous backlog of cases in the appellate procedure would defeat the in-
tended . purpose and impede the administration of military justice
under the court-martial system. - : -

This bill would authorize the Court of Military Appeals to return
a case to the appropriate board for “action in accordance with the
decision of the court.” A discharge review board has statutory au-
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thority under 10 United States Code 1553 to take action “subject to
review by the Secretary concerned.” In the case of a board for correc-
tion of military records, the “Secretary of a military department . . .
acting through boards” is authorized under 10 United States Code 1552
to make corrections:. It is impossible to determine from the bill what
effect a direction by the Court of Military Appeals is intended to have
on the discretion of a Secretary under these statutes.

The amendment proposed by section 2 of S. 753 would require that
legally qualified officers be assigned to serve as appellate counsel for
respondents and the Government in administrative cases before the
Court of Military Appeals. Although the volume of cases that would
be produced by this bill is speculative at this point, it can be antici-
pated that the number would be substantial. The additional require-
ment for legal services that would be originated by this proposal
could, either alone or in conjunction with proposals embodied in other
bills in this area (S. 750, 8. 751, S. 758, S. 752, S. 754), imposes an un-
acceptable demand on military manpower resources.

The Department of Defense now opposes S. 759, which would
abolish the summary court-martial. e believe that our experience
in the use of the commanding officer’s broadened nonjudicial punish-
ment powers justifies our conclusion that there is still a need for the
summary court-martial. Not only do we need this court to provide
a forum for those cases in which the accused has refused nonjudicial
punishment and demanded trial by court-martial, but experience
gained since February 1, 1963, the effective date of the present article
15, shows that the summary court-martial continues to be widely used
for the trial of those cases in which nonjudicial punishment is not
offered because not considered appropriate—for example, when the
accused’s conduct has not improved despite article 15 punishment in
the past—but the offense is not, deemed to be serious enough to justify
referral to a special or general court-martial. In cases referred to a
summary court-martial under these circumstances; the accused is
actually benefited because he has an option to refuse trial by summary
court-martial if he wants his case to be heard by one of the higher
tribunals. On the other hand, if he decides to accept trial by a sum-
mary court-martial, it is a free choice which he may well decide to
make, knowing that the punishment authorized to be adjudged by a
special court-martial is considerably more severe than that which a
summary court-martial is authorized to adjudge, and that the stigma
attaching from conviction by a summary court-martial is less than
that resulting from a special or general court-martial conviction. If
this choice should be taken away, an accused who elects not to accept
punishment under article 15 will be forced to cast himself before a
tribunal which can impose upon him punishment in a vastly greater
amount than a summary court-martial can impose.

The Department of Defense does not oppose in principle that portion
of S. 760 which provides subpena power for compelling attendance of
witnesses at formal pretrial investigations conducted under article
82 of the Uniform Code of Military Justice. 'We do oppose that part
of the bill which would use the Uniform Code of Military Justice as
a vehicle to confer subpena power upon administrative boards. With
respect to extending subpena power to article 82 investigations, it
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should be kept in mind that these investigations are in the nature of
'a'préliminary inquiry and not adversary proceedings. They are some-
what analogous to a grand jury proceeding, where the affected indi-
vidual has no subpena rights. Thus, extension of the power of subpena
fo these investigations would give the accused serviceman a right not
enjoyed by his civilian counterparts in grand jury proceedings.- If the
committeeshould decide to enact legislation extending subpena power
to article 32 investigations, we would like an opportunity to propose
substitute language providing proper “administrative ‘controls-and -
safeguards against abuse of the power. R S

This concludes my formal statement on the Department of Defense
position on those of the bills which affect the administration of mili-
fary justice. . . ; .

1, and my colleagues from the other services, will be glad to receive
any questions now which you may have with regard to the Defense
Department’s proposed substitute bills or the military justice aspects
of the proposed Senate bills.

(There follows the two substitute bills, H.R. 273 and H.R. 277.
The sectional analyses and the amendment, referred to in the fore-.
going statement, appear at pp. 690 and 710.) :

[H.R. 273, 89th Cong., 1st sess.]i

A BILL To amend chapter 47 (Uxiiform' Code of Military Justice) of title 10, Urited
- States Code, by creating single-officer general and special courts-martial; providing for
Jaw officers on special courts-martial, afording accused persons an opportunity to be
" represented in certain special court-martial proceedings by counsel having the quali-
‘- ‘fications of defense counsels detailed for general courts-martial, providing for certainm:
- ‘pretrial proceedings and other procedural changes, and for other purposes } :
Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That chapter 47 (Uniform Code of Military.
Justice) of Title 10, United States Code, is ameénded as follows : -
(1) Section 801(10) (article 1(10)) is amended by inserting the words ‘“or-
special” after the word “general”. ’
- (2) Section 816 (article 16) is amended to read as follows:

“§ 816. Art. 16. Courts-martial classified

- “The three kinds of courts-martial in each of the armed forces are—
© “(1) general courts-martial, consisting of— -
“(A) alaw officer and not less than five members ; or
“(B) only a law officer, if before the court is assembled the accused,
knowing the identity of the law officer and after consultation with
counsel, requests in writing a court composed only of a law officer and
the convening authority consents thereto; ' :
““(2) special courts-martial, consisting of —
“(A) not less than three members ;-or
“(B) alaw officer and not less than three members; or
“(C) only a law officer, under the same conditions as those prescribed
in'clause (1) (B) ; and )
. “(8) summary courts-martial, consisting of one commissioned officer.”

(3) Bection 818 (article 18) is amended by adding the following sentence at
the end: thereof: “However, a general court-martial of the kind specified in
sgcgont 1?1"6(1) (B) of this title (article 16(1) (B)) may not adjudge the penalty
of death. ‘ ' :
- '(4) Section 819 (article 19) is amended by striking out the last sentence and
inserting the following sentence in place thereof: “A bad-conduct discharge may
not be adjudged unless a complete record of the proceedings and testimony has
begn made and, except in time of war, or of national emergency hereafter de-
clared by Congress, the accused was represented or afforded the opportunity to’
be represented at the trial by counsel having the qualifications prescribed un-
der section 827 (b) of thistitle (article 27(b)).” _

61-764—66—pt. 1---—3
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(5) Section 825(c) (1) (article 25(c) (1)) is amended—

(A) by striking out the words ‘“before the convening of the court,” in
the first sentence and inserting the words ‘“before the conclusion of a session
called by the law officer under section 839(a) of this title (article 39(a))
prior to trial or, in the absence of such a session, before the court is as-
sembled for the trial of the accused,” in place thereof ; and

(B) by striking out the word “convened” in the last sentence and inserting
the word “assembled” in place thereof.

(6) Subchapter V is amended by striking out the following item in the
analysis:

“826. 26. Law officer of a general court-martial.”
and inserting the following item in place thereof :
“826. 26, Law officer of a general or special court-martial.”

(7) The catchline and subsection (a) of section 826 (article 26) are amended
to read as follows:

“8 826. Art.26. Law officer of a general or special court-martial

‘“(a) The authority convening a general court-martial shall, and, subject to
the regulations of the Secretary concerned, the authorify convening a special
court-martial may, detail as law officer thereof a commissioned officer who is a
member of the bar of a Federal court or of the highest court of a State and who
is certified to be qualified for that duty by the Judge Advocate General of the
armed force of which he is 4 member. A commissioned officer who is certified to
be qualified for duty as a law officer of a general court-martial is also qualified
for duty as a law officer of a single-officer, or other special court-martial. A
commissioned officer who ig certified to be qualified for duty as a law officer of a
special court-martial is qualified for duty as a law officer of any kind of special
court-martial. However, no person may act as a law officer of a single-officer
general court-martial unlesg he is specially certified to be qualified for that duty.
No person is eligible to act as law officer in a case if he is the accuser or a wit-
ness for the prosecution or has acted as investigating officer or as counse] in the
same case.”

(8) Section 826(b) (article 26(b)) 1is amended by striking out the figures
“839” and “89” and inserting tthe figures “839(b)” and “89(b)”, respectively, in
place thereof.

(9) Section 829 is amended—

{A) by striking out the words “accused has been arraigned” in subgsection
(a) and inserting the words “court has been assembled for the trial of the
accused” in place thereof;

(B) by inserting the words ¢, other than a single-officer general court-
martial,” after the word ‘“court-martial” in the first sentence of subsection -
{(b) ; and by amending the last sentence of subsection (b) to read as follows:
“The trial may proceed with the new members present after the recorded
evidence previously introduced before the members of the court has been
read to the court in the presence of the law officer, the accused, and counsel.” ;

(C) by inserting the words “, other than a single-officer special court-
martial,” after the word “court-martial” in the first sentence of subsection
(e) ; and by amending the last sentence of subsection (¢) to read as follows :
“The trial shall proceed with the new members present as if no evidence
had previously been introduced at the trial, unless a verbatim record of the
evidence previously introduced before the members of the court or a stipula-
tion thereof is read to the court in the presence of the law officer, if any,
the accused and counsel,” ; and

(D) by adding the following new subsection at the end thereof:

“(d) If the law officer of a single-officer court-martial is unable to proceed
with the trial because of physical disability, as a result of a challenge, or for
other good cause, the trial shall proceed, subject to any applicable conditions of
section 816(1) (B) or (2) (C) of this title (article 16(1) (B) or (2) (C)), after
the detail of a new law officer as if no evidence had previously been introduced,
unless a verbatim record of the evidence previously introduced or a stipulation
thereof is read in court in the presence of the new law officer, the accused, and
counsel.”

(10) Section 835 (article 35) is amended by striking out the second sentence
and inserting the following in place thereof: “In time of peace no person may,



MILITARY JUSTICE 27

against bis objection, be brought to trial, or be required to participaite by himself
or counsel in a session called by the law officer under section 839(a) of this title
(article 89 (a)), in a general court-martial case within a period of five days after
the service of charges upon him, or in a special court-martial case within a period
of three days after the service of charges upon him,” . ) ) ‘
(11) Section 838(b) ‘(article 38(b)) is amended by striking out the words
«president of tlie court” in the last sentence and inserting the words “law officer
or by the president of a court-martial without a law officer” in place thereof.
(12) Section 839 (article 39) is amended to read as follows :

«5839. Art. 39. Sessions

“(a) At any time affer the service of charges which have been referred for
trial to a court-martial composed of a law officer and members, the law officer
may, subject to section 835 of this title (article 35), call the court into session
without the presence of the members for the purpose of—

“(1) hearing and determining motions raising defenses or objections
which are capable of determination without trial of the issues raised by a
plea of not guilty ; '

“(2) hearing and ruling upon any matter which may be ruled upon by the
law officer under this chapter, whether or not the matter is appropriate for
later consideration or decision by the members of the court ;

“(8) if permitted by regulations of the Secretary concerned, holding the
arraignment and receiving the pleas of the accused ; and

“(4) performing any other procedural function which may be performed
by the law officer under this chapter or under rules prescribed pursuant
to section 836 of this title (article 36) and which does not require the pres-
ence of the members of the court.

These proceedings shall be conducted in the presence of the accused, the defense
counsel, and the trial counsel and shall be made a part of the record.

“(b) When the members of a court-martial deliberate or vote, only the mem-
bers may be present. After the members of a court-martial which includes a
law officer and members have finally voted on the findings, the president of the
court may request the law officer and the reporter, if any, to appear before the
members to put the findings in proper form, and these proceedings shall be on
the record. All other proceedings, including any other consultation of the mem-
bers of the court with counsel or the law officer, shall be made a part of the
record and shall be in the presence of the accused, the defense counsel, the trial
counsel, and, in cases in which a law officer hag been detailed to the court, the
law officer.” )

(13) 'Section 840 (article 40) is amended to read as follows:

“8 840, Art. 40. Continuances

“The law officer or a court-martial without a law officer may, for reasonable
cause, grant a continuaunce to any party for such time, and as often, as may
appear to be just.”

(14) Section 841(a) (article4l(a)) is amended—

(A) by amending the first sentence to read as follows: “The law officer
and members of a general or special court-martial may be challenged by the
accused or the trial counsel for cause stated to the court.” ; and

(B) by striking out the word “court” in the second sentence and inserting
the words “law officer or, if none, the court” in place thereof.

(15) Section 842(a) (article 42(a)) is amended to read as follows:

“(a) Before performing their respective duties, law officers, members of
general and special courts-martial, trial counsel, assistant trial counsel, defense
counsel, assistant defense counsel, reporters, and interpreters shall take an oath
to perform their duties faithfully. The form of the oath, the time and place
of the taking thereof, the manner of recording the same, and whether the oath
shall be taken for all cases in which these duties are to be performed or for
a particular case, shall be as prescribed in regulations of the Secretary con-
cerned. 'These regulations may provide that an oath to perform faithfully
duties as a law officer, trial counsel, assistant trial counsel, defense counsel, or
assistant defense counsel may be taken at any time by any judge advocate,
law specialist, or other person certified to be qualified or competent for the duty,
and if‘such'an: oath is taken it need not again be taken at the time the judge
advocate, law specialist, or other person is detailed to that duty.”
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(16) Section 845 (article 45) is amended—

(A) by striking out the words “arraigned before a court-martial” in
subsection (a) and inserting the words “after arraignment” in place thereof;
and

(B) by amending subsection (b) to read as follows:

“(b) A plea of guilty by the accused may not be received to any charge .
or specification alleging an offense for which the death penalty may be adjudged.
‘With respect to any other charge or specification to which a plea of guilty has
been made by the accused and accepted by the law officer or by a court-martial
without a law officer, a finding of guilty of the charge or specification may, if
permitted by regulations of the Secretary concerned, be entered immediately
without vote. This finding shall constitute the finding of the court unless the
plea of guilty is withdrawn prior to announcement of the sentence, in which
event the proceedings shall continue as though the accused had pleaded not -
guilty.”

(17) Section 849(a) (article 49(a)) is amended by inserting after the word
“unless” the words “the law officer or court-martial without a law officer hearing
the case or, if the case is not being heard,”.

(18) Section 851 (article 51) is amended—

(A) by amending the first sentence of subsection (a) to read as follows:
“Voting by members of a general or special court-martial on the findings
and on the sentence, and by members of a court-martial without a law
officer upon questions of challenge, shall be by secret written ballot.”;

(B) by amending the first two sentences of subsection (b) to read as
follows: “The law officer and, except for questions of challenge, the presi-
dent of a court-martial without a law officer shall rule upon all questions
of law and all interlocutory questions arising during the proceedings. Any
such ruling made by the law officer upon any question of law or any inter-
locutory question other than the mental responsibility of the accused, or
by the president of a court-martial without a law officer upon any question
of law other than motion for a finding of not guilty, is final and constitutes
the ruling of the court.”;

(C) by striking out the words “of a general court-martial and the presi-
dent of a special court-martial shall, in the presence of the accused and
counsel, instruet the court as to the elements of the offense and charge the
court” in the first sentence of subsection (c¢) and inserting the words “and
the president of a court-martial without a law officer shall, in the presence
of the accused and counsel, instruct the members of the court as to the
elements of the offense and charge them” in place thereof; and

(D) by adding the following new subsection at the end thereof:

“(d) Subsections (a), (b), and (¢) of this section do not apply to a single-
officer court-martial. An officer who is detalled as a single-officer court-martial
shall determine all questions of law and fact arising during the proceedings
and, if the accused is convicted, adjudge an appropriate sentence.”

(19) Section 852 (article 52) is amended—

© ~(A) by inserting the words “as provided in section 845(b) of this title

(article 45(b)) or” after the word ‘“except” in subsection (a) (2) ; and

(B) by adding to the first sentence of subsection (c) the words “, but
-a determinz_ltion to reconsider a finding of guilty or, with a view toward
decreasing it, a sentence may be made by any lesser vote which indicates
that the reconsideration is not opposed by the number of votes required for
.that finding or sentence.”

(20) Section 854(a) (article 54(a)) is amended to read as follows:

“(a) Each general court-martial shall keep a separate record of the proceed-
ings in each case brought before it, and the record shall be authenticated by
the signature of the law officer. If the record cannot be authenticated by the
law officer by reason of his death, disability, or absence, it shall be authenti-
cated by the signature of the trial counsel or a member. If the proceedings
have resulted in an acquittal of all charges and specifications or, if not affecting
a general or flag officer, in a sentence not including discharge and not in excess
of that which may otherwise be adjudged by a special court-martial, the record
shall contain such matters as may be prescribed by regulations of the President.”

SEc. ‘2. This Act becomes effective on the first day of the tenth month fol-
lowing the month in which it is enacted.



MILITARY JUSTICE 29

[H.R. 277, 89th Cong., 1st sess.]

..f,"z-":'.]g:"ﬁ,L'To amend chapter 47 (Uniform Code of Military Justice) of title 10, United
4 states Code, to authorize the Judge Advocate General to grant relief in certain court-
martial cases, to extend the time within which an accused may petition for a new trial,

and for other purposes
Be it enacted by the Senate and House of Representatives of the United States
" of America in Congress assembled, That chapter 47 (Uniform Code of Military
Justice) of title 10, United States Code, is amended as follows:

(1) Section 869 (article 69) is amended by adding the following new sentence
at the end thereof: “Notwithstanding section 876 of this title (article 76), the
findings or sentence, or both, in a court-martial case which has been finally
reviewed, but has not been reviewed by a board of review, may be vacated or
modified, in whole or in part, by the Judge Advocate Gene_ral on t}le ground of

. newly discovered evidence, fraud on the court, lack of Jurisdictllon over the
accused or the offense, or error prejudicial to the substantial rights of the

cused.”
ac(2) Section 873 (article 73) is amended by striking out in the first sentence

the words “one year” the first time they appear and inserting the words “two

years” in place thereof.

S8gc. 2. The amendment made by section 1(1) of this Act is effective upon the
date of its enactment. The amendment made by section 1(2) of this Act is
effective with respect to a court-martial sentence approved by the convening

- authority on and after, or not more than two years before, the date of its

enactment. )

Senator ErviN. The counsel may question General Hodson.

Mr. Creeca. Thank you, Mr. Chairman. _

General, the subcommittee has received reports concerning the op-
eration of article 15 nonjudicial punishment. The indications have
been that this has been a very successful program.

Now, under the current system, if a man is offered an article 15
punishment he may choose instead a summary court-martial. If he is
offered summary court, then he can elect a special instead under article
20, I believe. Why does this difference exist, and what really—why
give a man, each man, under any circumstances, the choice between an
article 15 and a summary, or an article 15 and a special? Why should
the decision of the commander as to article 15 determine his choice?

General Hopson. I am not sure that I understand your interpreta-
tion of the existing articles, Mr. Creech. )

Mr. CreecH. Article 20, I believe, says if a man is offered a sum-

‘mary he may elect a special instead unless he has previously been
offered an article 15 and has declined. B

General Hopson. Well, let me give you my version of what those
articles provide. :

Article 15 provides that with certain minor exceptions, the accused
may refuse to accept punishment under article 15. In that kind of a
case, the article provides that he may be tried by a summary court-
martial over his objection. If he has not been offered article 15
punishment, and you offer to try him by summary court-martial he can
refuse to be tried by a summary court-marital, which means if you are
going to try him you would have to try him by a special or general
court. I think we are probably saying the same thing, but T am sug-
gesting that the answer is that the man who is tried by summary court-
martial now is there in effect by his election either because he fails to
elect a trial, he fails to object to trial by summary court, or because
he has chosen a summary court instead of an article 15. ,

The offenses which are punishable under article 15 are relatively
minor, and it does not seem to us to be appropriate or desirable that
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the man who, say, is being punished for being late for reveille, if you
are going to punish him at all, if he refuses to accept punishment under
article 15 that you then have to convene a three-man special court-
martial, complete with counsel and prefer charges in order to adjudge
some punishment for being late for reveille. This can be adequately
handled by a summary court-martial.

Mr. Crercr. Now, General, the article 15 punishment is imposed by
the commander who will usually constitute the summary court-martial,
isn’t that correct?

General Hopson. That isnot correct.

Mr, Creeca. It is not correct. Well, will it be the commander or
someone else in the immediate unit, who will make this decision with
regard to article 15 and the summary court?

General Hopson. I maybe can handle this by illustration. If it
is within a battalion, which is composed of companies, the company
commander normally in the Army is the commander who would offer
to impose article 15 punishment. If the accused refused to accept
article 15 punishment the case would than go to the battalion com-
mander. The battalion commander 1s authorized to appoint both a
summary and a special court-martial, and if it were a minor offense,
he would probably refer it to a summary court-martial if he referred
it to trial at all.

Mr. Crercu. Is there any situation in which the commander would
also be the same person who would either impose article 15 punish-
ment or who would constitute the court, the summary court-martial?

'‘General Hopson. Well, as a practical matter certainly within the
Army this would not occur.

Mr. Creecu. How about within the Navy?

General Hooson. There is a provision where if the commander is
the only officer serving with a unit he may also serve as a summary
%gurvt-martial. It is never used in the Army. I don’t know about the

avy.

. Admiral Hearn. It isnot the practice in the Navy. The command-
ing officer may refer the case to a summary initially or if the accused
is based ashore and is entitled to an election, the commanding officer
will refer the case to a summary court who may be an officer within his
own command, but he never serves in both capacities.

Mr. CreecH. Excuse me, Admiral—you say he may refer it to a
summary court.

If I understood you correctly, Admiral, if a man is land based, then
the officer who is the commander may refer it to a summary court-mar-
tial. He will appoint the officer who will preside at the summary court,
is that correct?

Admiral Hearn. That is correct.

Mr. Creecr. By the same token, it would be he who would adminis-
ter the nonjudicial punishment if the man elected to take it, is that
correct?

Admiral Hearn. The commanding officer would, that is correct.

Mr. Crercr. Sir, what, then, isthe relative

Senator Ervin. Admiral, you might prefer to come up and sit
beside General Hodson. It would be a little easier for the reporter to
get the questions and the answers. :
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Mr. Creecu. Admiral, what protection would there be for the
accused in the situation which we have just described in which the
commanding officer would be the one to either impose the article 15

unishment or to constitute a summary court-martial, what pro-
tection is there for the serviceman in the summary court that doesn’
exist in an article 15 action ?

Admiral Hear~. As far as the protection of his rights are con-
cerned, the case would be reviewed by the convening authority, who
would be the commanding officer, and then reviewed by the next higher
authority where it would become final.

Mr. Creecu. Sir, when you say be reviewed, is there going to be
“a written record ?

" Admiral Hearx. There is a summarized record.

- Mr. CreEcH. A summarized record ?

Admiral Hearw. In the summary court.

‘Mr. Crerce. But it isnot a verbatim record ? )

‘Admiral Hearn. Itisnota verbatim record ; that is correct.

' ‘Mr. CreecH. So on the review who would prepare the transcript
for review ?
- Admiral Hearw., The summary court-martial officer.

Mr. CreecH. The officer himself would prepare it. Would this—
does the accused have an opportunity to review this record? Does he
have an opportunity to object to the record as being an unfair résumé
of what transpired at the hearing or in court, the trial?

Admiral Hearn. I would have to guess the answer to that and say
generally not. I have never heard of an instance where such a request
has been made.

Mr. CreecH. So the reviewing officer

Admiral Heary. Let me just check with my associates.

Am I right in that?

Yes.

Mr. CreecH. So when it goes up for review then the only thing that
ig sent up for review is the summary which is prepared by the presid-
ing officer at the summary court ?

Admiral Hearn. That is correct.

Mr. CrercH. Of course, summary court is a one-officer court.

Admiral Hearn. That is correct. '

Mr. Creecu. If the accused feels that the record on appeal or for
review does not reflect the situation, there is no basis for him to make
or take any action to bring this to the attention of the reviewing
authority ?

'Admiral Hearw. Generally, I think that is correct.

Mr. Creecu. I see.

General Hobson. May I interrupt here, Mr. Creech, at this point?
I have recalled some statistics that might be interesting with respect
to the particular point you seem to be making.

Inthe Army during the last fiscal year we received reports of article
15 punishment and reports of trial by courts-martial. The acquittal
rate in summary courts-martial generally was about 4 percent, as
I recall it.

With respect to 2,500 cases where the accused refused punishment
under article 15 and was thereafter tried by summary court-martial,
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the acquittal rate was 14 percent, indicating at least to us from a.
statistical standpoint that the summary court was giving the case a
very careful look and that there was some advantage “to refusing
punishments under article 15 and requesting trial by summary court.. -
"~ Mr. Crercu. Now, General, do your records also indicate the extent. :
to which the summary court- martial is being used now after the enact-
ment of article 15, nonjudicial punlshment’l ‘
' Gleneral Hopsox. We have those figures as to the number of
trials :

Mr. Creecu. Does it indicate a substantial decline in the use of .
summary courts-martial ¢

General HopbsoN. There has been a substantial decline since 1962,
since the rate before February 1963. There has been a substantial
decline. The decline has not been as great as we were hoping for.
As a matter of fact, last year’s figure, as I said we had 2,500 cases:
by summary court- martial of men who had refused pumshment under
article 15, out of a total of about 17,000 summary court-martial cases.
There has been some decline, but with 17,000 cases we feel that we
can’t very well recommend that the court be abolished.

Mr. Creecu. Has there been a degree of variation, a,pprecmble
degree of variation, between the various commands and services for

that matter, with regard to the use of nonjudicial punishment under
article 15 as opposed to the summary court-martial?

General Hopson. The only statistics with which I am familiar
indicate that the Air Force is experiencing a far greater decline in the
ﬁumber of summary courts-martial trials than either the Army or the

avy. :

Mr. Crerca. That is true across the board in all commands of that.
service?

General Hobson. I cannot answer that question. I only have the
departmental figures.

Admiral HearN. May I speak for a moment on this point?

Mr. CrercH. Yes.

- Admiral Hearn. T might say while I don have the ﬁO'ures im-
mediately available, the number of instances in the Navy “Where an
accused has refused’ nonjudicial punishment and chosen the summary
court is very, very small. At the time that article 15 became law, we
were having about 80,000 summary courts-martial per year. There
was a rapid decline from that figure, and it has now leveled off to
about 10,000 a year, which indicates to us that this is still a very useful
tool for the disciplinary system of the service.

Senator ErviN. Admiral, I am glad to say that the Navy Depart-
ment and the then Judge Advocate General, Admiral Mott, and I dis-
cussed this matter and that I had the pr1v11ege of offering the amend-
ment that gave military personnel the right to elect a court-martial
in lieu of taklng nonjudicial punishment. I think that was a very
good change because it made the practice in the Navy and the Marine
Corps correspond to that in the Army and the Air Force.

Apmrrar Hearn. I think that is correct. It has certzunly served a.
very useful purpose.

enator ErviN. Of course, in the old days before we had the -code
of military justice we used to have a practice in the Army of allowing
a man to take company punishments, as we called it, in lieu of a court-
martial. Company punishment, like nonjudicial punlshment I think,
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is an excellent thing because it gives the service an opportunity to im-
ose discipline, to téach a man discipline, without having it go into
his records that he had been tried by a court-martial. ~

Admiral Hearn. That is correct, and it is human nature to want
something you didn’t have and if they didn’t have the election they
would all want it, but now that they have it they don’t want it. They
arenotusing it. That is the Navy’s experience. :

Mr. CreEcH. Excuse me, Admiral, I was under the impression that
you felt nonjudicial punishment under article 15 was being used to a
yery great extent and had cut your summary courts down from what—
80,000, approximately %

Admiral Hearn. From 30,000 to 10,000, and you understand my
statement correctly, sir. ,

Mr. Creecu. Now, Admiral, under article 20 if a man is offered a
summary court but for some reason either—regardless of what the
reason maybe, he desires to have a special court where he can be repre-
sented by legal counsel, or what have you, if he has not been previously
offered nonjudicial punishment under article 15 then he is given a spe-
«cial court-martial, is that correct, sir?

Admiral Hearw. That is correct.

Mr. Creecu. But if he has been offered nonjudicial punishment,
then he is not permitted thiselection, is that correct, sir ? '

Admiral Hear~., That is correct.

Mr. CreecH. Do you see some great advantage to the service in
saying that in those instances in which a man is going to be offered a
summary court-martial that he may appeal, I mean he may elect to
take a special court-martial, only in those instances in which he has
not been offered an article 15¢ _

Admiral Hearn. Yes, sir. Of course when a person is being offered
an article 15 he is involved in a minor infraction. Normally, when he
is not given an article 15 punishment, or offered the article 15 punish-
ment, the offense is a little bit more severe, in the opinion of the com-
manding officer, one which would warrant a summary trial, and it is
at that point where he has his election. Whether he will accept the
summary or whether he will elect to be tried by a special, and while I
am unable to furnish you any figures on the exercise of that election,
in that case, too, I think the elections have been very, very small.

Mr. CreecH. Sir, you indicate that where the commanding officer
Teels that the severity of the crime, of the alleged crime, is such that he
should have a summary instead of an article 15, what is the difference
in punishment which may be imposed under an article 15 and summary
court-martial ? ' :

_Admiral Hearn. I would have to, without refreshing my recollec-
tion, says perhapsthe only substantial difference is that under the sum-
mary court-martial authority the accused can be given 30 days’ con-
finement as opposed to 30 days’ correctional custody under article 15.

Mr. Crercr. There is no appreciable difference between the punish-
ment under the two, is there, sir ¢ , ,

. Admiral Hearn. Only that difference, as I recall. There is this
important effect, though, as the chairman mentioned a moment ago.
‘When a person is convicted by a summary court-martial he then begins
to acquire a record of convictions, ' :

-~ Mr: CreecH. Yes. - ‘
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Admiral Hearn. And there are instances where an accused has had
several article 15 punishments for the same type of offense that he is
now charged with, and in situations like that it may be in the best in-
terests of the service to begin to put on the record his infractions and
for that reason he might be given a summary court-martial.

Mr. Creecu. Sir, what protection is there for the serviceman in a
summary court-martial that does not exist under an article 15 action ?

General Hobson. Are you talking about the time of the hearing?

Admiral Hearn. I can’t think of any.

Mzr. CreEcH. Yes,sir.

General Hopson. Are you talking about at the time of the hearing?

Mr. CreecH. Yes.

General Hopson. One thing the commander who is planning to in-
flict article 15 punishment, having investigated the case, may be termed
the nominal accuser. When it goes up to the next higher command
and is referred for summary court, the summary court knows nothing
about the case at all. He never head about it before. So carrying out
the procedure at the hearing you have, I would say, a better chance of a
completely impartial hearing than you have with respect to a hearing
before the company commander. Soyou have got thisadvantage.

You have got the advantage, also, that if the accused does bring
counsel in, counsel can be heard in a summary court. We do not
furnish counsel, but if he provides counsel they can be heard. That is
as far as the hearing is concerned. He can ask that witnesses be
called and testify. He can through counsel cross-examine those wit-
nesses. This is something that does not exist under article 15, that is
just summary action. He is just notified, “I intend to impose punish-
ment,” and that is it. The summary court may call witnesses and
cross-examine them.

Senator Ervin. If I may interject, the company commander is not
likely to offer 2 man nonjudicial punishment unless the has already
decided that heis guilty.

General Hopson. He has already made this determination.

Senator Ervin. Yes.

General Hopson. In his own mind.

Senator Ervin. Yes.

General Hopson. Yes.

Senator Ervin. Without an opportunity to be heard on the part of
the serviceman or, rather, it could be without a opportunity to be heard,
Although I should think

General Hobson. Without a formal hearing:

Senator ErviN. Perhaps he could give him an opportunity to speak
for himself.

General Hopson. Usually these article 15’s come up on report from a
platoon sergeant to the first sergeant, from the first sergeant to the
company commander that somebody was absent at reveille. The ac-
cused knew he was not there and that is the end of it.

Senator Ervin. In other words, the company commander is not
going to offer punishment of a nonjudicial nature under article 15
unless he has made up his mind to punish.

General Hopson. Yes. Hehasalready investigated it.

Mr. CreecH. General, or Admiral, going back to what we were dis-
cussing before, either one of you might like to answer, if a man is
offered nonjudicial punishment under article 15 and he refuses it and




MILITARY JUSTICE 35

then he is given a summary court martial, since he has been offered a
nonjudicial punishment, if the man feels for some reason the com-
manding officer 1s prejudiced against him or that he wants to be tried
once he refuses that nonjudicial punishment, though he can only be
tried by the summary court, and at the summary court although he
may bring in local counsel to represent him, the presiding officer is
not a law officer, is that correct '

General Hopson. The summary court officer ?

Mr. CreecH. Yes, sir, and may not have any legal or judicial ex-

erience, is that correct?

Admiral Hearn. That is correct.

Mr. CreecH. So if the legally trained counsel representing the ac-
cused raises or asks a ruling on certain points of law or a certain pro-
cedure, then these are going to be ruled upon by the presiding officer
who may not have any legal or judicial experience, is that correct ?

General Hopson. That is right.

Mr. CreecH. Then it is this same officer who has no legal or 