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PREFACE TO TKE FIRST EDITION OF 1886. 

I n  view of the absence and want of a comprehensive treatise on the science 
of Military Law, i t  has been for some years the purpose of the author- 
a member of the bar in the practice of his profession when, in  April, 1861, 
he entered the military service-to attempt to supply such want with a 
work, which, by reason of its extended plan and full presentation of principles 
and precedents, should constitute, not merely a text book for the army, but a 
law book adapted to the use of lawyers and judges. The present treatise was 
substantially completed in 1880, when the author was  called upon to publish 
his annotated "Digest of Opinions of the Judge Advocates General," and some 
of the references embraced in the original work were inserted in  the notes 
of that publication. Since i ts  date certain unusually important military trials 
and investigations have been had, sundry valuable opinions upon questions 
of military law have been pronounced by the courts and other legal authorities, 
and our written military law--especially the Army Regulations-has been 
materially modifled. Meanwhile also, in England, the time-honored Mutiny 
Act and Articles of War have wholly passed away and been succeeded by the 
new "Army Act" and "Rules of Procedure,"-a reform of great interest to 
the military student,-and this legislation, &c., has  been copiously illustrated 
by the  excellent official "Manual of Military Law"  and a series of minor com- 
mentaries. 

In  view of these changes, the present work has been revised, and in great 
part re-written, and the references have been brought down to the end of the 
year 1885. Apart from the views and conclusions of the author, the precedents, 
now first collected and considered, will, i t  is believed, be found to be valuable . 
both a s  law and history. A complete history, for example, of the late war 
could scarcely be written without taking into consideration the more important 
trials and acts of military government of that  period instanced in the course 
of these volumes. 

The author, however, will be fully recompensed for his labors if the same 
shall result in  inspiring a n  interest in  the study of Military Law a s  a depart
ment of legal science not heretofore duly recognized. The  lawyer who, iT he 
has not been led into the old error of confounding the military law proper 
with martial law, has perhaps viewed i t  as  consisting merely of an unimportant 
and uninteresting scheme of discipline, will, it is hoped, discover i n  these pages 
that  there is a military code of greater age and dignity and of a more elevated 
tone than any existing American civil code, a s  @so a military procedure. 
which, by i t s  freedom from the  technical forms and obstructive habits' that  
embarrass and delay the operations of the civil courts,, is enabled t o  result 
in  a summary and efficient administration of justice well worthy of respect 
and imitation. The military student, on t h e  other hand, i n  examining the 
cases cited, a s  adjudicated by the courts which expound the international law, 
the common law, the criminal law, and the maritime law, will, it is thought, 
more fully appreciate the connection between the military law and the general 
law of the land ;-will perceive that  the former, while distinct and individual, 
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6 PREFACE TO THE FIRST EDITION OF 1886. 

is not an isolated exception, but a branch of the great body of the public law, 
variously and harmoniously affiliated with the other branches of the system. 

That Military Law, from its early origin and historical associations, its 
experience of many wars, its moderation in time of peace, its scrupulous regard 
of honor, its inflexible discipline, its simplicity, and its strength, is fairly 
entitled to  consideration and study, i s  a belief of the author which he trusts 
his readers will share. 



PREFACE TO THE PRESENT EDITION. 

SINCEthe publication of the original edition of this Treatise in  1886, the 
scope of our military law has been enlarged, and i ts  procedure modified, by new 
legislation of Congress; notable adjudications illustrating military questions 
have been made by the civil courts, and opinions rendered by the law officers; 
important military trials have been held; the Army Regulations have been 
re-codified ; and the discretion of courts-martial in the imposition of punishment 
in cases of enlisted men has been defined and restricted by statutory authority. 
A new edition of the work, revising the original text and bringing down the law 
and rulings to the present date, has  thus seemed desirable. In  preparing it, 
the subject of the Law of War, which was previously left somewhat incomplete, 
a s  a consequence of the author's absence at a station distant from Washington. 
has been materially supplemented. 

Meanwhile there have been published two editions, of 1887 and 1893, (revised 
in 1895,) of a compendium of the text of this treatise, entitled a n  "Abridgment 
of Military Law," which has  been adopted by the Secretary of War, and is now 
used, a s  the text book on Military Law for the instruction of the Cadets of the 
Military Academy. 

Pari pas8.u with this edition there has been prepared by the author, and 
recently published, a new annotated edition of the "Digest of the Opinions of 
the  Judge Advocates General of the Army," covering the period from the date of 
the preceding edition in  1680 to  1895. This work will be frequently referred to 
in the notes herein. 

Since the plates of the present edition have been cast, there has  been complete11 
in the War Department a new set of the Army Regulatfons, with which, when 
published, the Regulations mainly referred to in these volumes-those of 1
may be compared and the new numbers noted. The most material portion of 
the new Regulations--those relating to COURTS-MABTUL-~~V~ been extracted 
and a r e  inserted in the Appendix a t  the end of Volume 11. 

WASHINGTON,D. G., November 1,1895. 
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NoTE.--T~~ smaller type used in this reprint has necessitated repaging. The 
paging of the 1896 edition is  here preserved, however, indented in the text a t  
the left of the page. For  typographical reasons the notes a re  renumbered, but 
i t  i s  believed no considerable inconvenience will be caused thereby. The table 
of contents and index refer to the new paging. 
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EXPLANATION OF REFERENCES. 

The known military writers, or authors of works on military or naval law or  
history, a r e  generally cited simply by name-as Bruce, Adye, Sullivan, Grose, 
Williamson, Tytler, McArthur. Samuel, Delafons, McNaghten, Simmons, Har
court, Griffiths, Kennedy, Napier, Hughes, Hickman, D'Aguilar, Prendergast, 
Thring, Tulloch, Franklyn, Gorham, Jones, O'Dowd, Brackenbury, Pratt ,  Story, 
Tovey, Worsley, Macomb, Maltby, O'Brien, DeHart, Coppee, Benet, Lee, Harwoqd, 
Ives, Birkhimer. 

Hough's principal work on Courts-Martial, published in 1825, is  referred to  
as-Hough. 

His "Practice of Courts-Martial and other Military Courts,'' (1834,) as-
Hough, (Practice.) 

His "Military Law Authorities," (1839,) as-Hough, (A.) 
His "Precedents in Military Law," (1855,) as-IIough, (P.) 
Clode's " Military Forces of the Crown," (2 vols.,) is referred to as--Clode, 

1 (or 2)  M. F. 
His "Administration of Justice under Military of Martial Law," as--Clode, 

M.L. 
James' "Collection of the  Charges, Opinions and Sentences of General Courts-

Martial," is referred to as-James. 
"A Letter to the Queen on a late Court-Martial," by Samuel Warren, is re

ferred to  as--Warren. 
The "Rules for the guidance of Courts-Martial in  the Bombay Army," is 

referred to as-Bombay R. 
The "Manual of Mklitary Law," by Col. J. K. Pipon and J. F. Collier, Esq., 

is referred to as-Pipon 8: Col. 
The official "Manual of Military Law," the work oL some seven different 

writers, revised by the Judge Advocate General, and published by the British 
War Office, Oct. l s t ,  1882, is referred to as-Manual. 

The French "Manuel Pratique des Tribunaux Militaires," by P. Alla, Is 
referred to as-Alla. 

The edition referred to  of the  Journals of (the Continental) Congress, is that 
published by Way & Gideon, Washington, 1823. 

The Military Dictionaries referred to  a re  specifically indicated a s  those of 
Voyle, ~ucke t ' t ,Campbell, Duane, Scott, &c. 

The numerous military Trials or Inquiries referred to a re  chiefly the printed 
proceedings contained in volumes to be found in the law library a t  the Capitol, 
Washington, the libraries of the Executive Departments, and other law or gen
eral libraries. Others a r e  to  be found, and a r e  cited a s  published, in the 
"American Archives" or " State Papers." Of others, which exist ooly in  the 
original records on file in  the Judge Advocate General's Department, the pro
ceedings have generally been published i n  specified General Orders. 

The Orders of the W a r  Department or Headquarters of the Army, [including 
the earlier O., (A. & I. G. O.,) which were dated but not numbered,] a r e  in 
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general referred to simply as G. 0.or G. G. M. 0..of such a gear, kc., zaithoict i 
adding "Ww Dept.," or "Hdqrs .  of Arm." They are thus diatinguiah-ed from + 

the G. 0. and G. C. M. 0.of the military Departments, &c., in citing which the 
name of the specific Dept., Division, Army, &c., is always given. 

The other military work of the present author-the annotated "Digest of 
Opinions of the Judge Advocates General" is referred to simply as-DIQEST. 



MILITARY LAW. 

CHAPTER I. 

THE SUBJECT DEFINED AND DIVIDED-CONSTITUTIOI?AL 
 
PROVISIONS. 
 

1 MILITABYLaw, in its ordinary and more restricted sense, is the apedflc 
law governing the Army' a s  a separate community. 

I n  n wider sense, i t  includes also that  law, which, operative only in time of " 

war or like emergency, regulates the relations of enemies and authorizes military 
gcrvernn~entand martial law. 

The general subject of Military Law will therefore naturally be presented 
under two Parts, a s  follows: 

Part  I. The Military Law Proper. 
Part  11. The Law of War. 
But  n treatise on Military Law can scarcely be complete, or satisfactory to the 

military profession, without some reference to the quasi civil functions which 
may be devolved upon the army and to the legal relations in which its 

2 members may be placed toward the civil community. A further Part  has 
therefore been added to this work, entitled- 

Par t  111. Civil functions and relations of the Military. 

SOURCE OF AND AUTHORITY F O R  MILITARY LAW IN GENERAL. 

Historically, as will hereafter be indicated, our military law is very con
siderably older than our Constitution. With t h e  Constitution, however, all  
our public law began either to exist or to  operate anew, and this instrument 
therefore a s  in general rejerred to  a s  the source of the military a s  well a s  the 
other law of the United States. Thus i t  is said by Chief Justice Chase, in E z  
parte Milligan :'-"The Constitution itself provides for military government as 
well a s  for civil government. * * * There is no law for the government 
of the citizens, the armies, or the navy of the United States, within American 
jurisdiction, which is not contained in o r  derived from the Constitution." 

''The milltnry establishment of this country is  divided by the  general laws of the 
United States into the Army and the Navy.'-U. 8. v. Dunn, 120 U. S., 262. Military Law, 
or  the "Law Military," in Its most comprehensive sense, may thus be deemed to embrace 
the law governing the Navy. This law, however, I t  i s  not proposed to advert to except 
in so far a s  i ts  provisions o r  principles may illustrate those of the law pertalning to the 
Army, or affect the status of the  Marine Corps when serving with the Army. For the 
dlstlnctive features of our Naval Code, reference may be had to Tltle XV. of the &vised 
Statutes, the U.S. Navy Eegulatione, ed. of 1881, the &n. Ct. Mar. Orders of the Navy 
Department, which have been lssued regularly since February, 1879, and Commodore 
Hamood's treatise on Naval Courts Martial. published in 1867. 

' 4  Wallace. 137. 
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SPECIFIC CONSTITUTIONAL PROVISIONS. TIie provisions of the Con
stitution which may be regarded a s  the source or sanction of, o r  authority for, 
our esisting military law and jurisdiction--the discipline of armies a s  well as 
the war power-are the following, dz.: 

Ist.  Those by which CONGBESS,as the Legislatiwe branch of the govr~rnmnt  
is empowered-"To define and punish * * * offences against the law of 
nations ;" " T o  declare war, grant letters of marque and reprisal, and make 
rgles concerning captures on land and water ;" "To raise and support armies ;" 
" T o  provide and maintain a navy; " "T? make rules for the government and 
regulation of the land and naval forces;" "To pro-slde fo r  calling forth the 
militia to execute the laws of the Union, suppress insurrections and repel in
vasions; " "To provide for organizing, armjng and disciplining the mihtia, and 
for governing such par t  of them as may be employed in the service of the 
United States;" and further, generally, "To make all l a p s  which &all be 
necessary and proper for carrying Into exemtion the foregoing powers," (i. e. 

those here recited together with various others se t  forth in  the same 
3 section,) " and all  other powers vested by this Constitution i n  the ,TOY

ernment of the United States or i n  any department or officer thereof."' 
2d. Those by which the P~SIDENT,as the  Execzstiue power, is constituted 

"Commander-in-Chief of the Army and Navy of the United States, and of the  
Militia of the several States when called into the actual service of the  United 
States; " by which he  is empowered to appoint, (generally In conjunction with  
the Senate,) and is required t o  commission, the officers af the  Army, &c.; and 
by which i t  is made his duty t o  " take care tha t  the laws be faithfully executed." ' 

$d. The provision of the Vth Amendment: that-"No person shall be held 
to  answer for a capital or otherwise infamous crimeo unless on a presentmeot 
or: indictment of a Grand jury, except in actual servlce in time of war or public 
danger." ' 

These provisions h i l l  be variously applled an^ illustrated in the several 
Parts  of the work. 

Const., Art. I., Sec. 8. 
4 Const, Art. II., Sets. 1, 2 and 3. 
6 "This  provision i n  effect says tha t  offences i n  the land or naval force shall be dealt 

with according to military law."-Runkle v U. S., 1s Ct. Cl., 397, 410. And see authoritlea 
cited in Chapter V, pp. 51, 52, post. 

'That  tbe term "infamous cnme," a s  here used, i s  now mainly applicable to crime 
panishable by imprisonment in  " a  penl tent jar~ or similar institution," see Em parte 
Wilson, 114 U. S., 417;Mackin v. U.S., 117 U.S., 348 ; In ?-eClaasen, 140 0.S.,200, 204. 

"This  Amendment has been very recently construed by the U S.  Supreme Court, in  the 
case of Johnson v. Sayre, April 1895, (158 U. 9.. 109,) i n  Which it was held t h a t  the 
description-" when in actual service In tlme of mar  or  public danger "-applied not to  
" the land or  naval forces," but to  the "mllitia " only. 

8 With those cited may also be noticed Art. 111. of the Amendments prescribing t h a t :  
"No soldier shall in time of peace be quartered in an) house wlthout the consent of the 
owner, nor in time of war, but in a manner to  be prescribed by law." The billeting 
ol soldiers, however, i s  practically unknown in our &my. 



Part I-MILIT ARY LAW PROPER. 

THE WRITTEN LAW-ARTICLES OF WAR AND OTHER DISCI
PLINARY STATUTES. 

4 MILITARY LAW PROPER--OF WHAT I T  CONSISTS. Military 
law proper is that branch of the public law which is  enacted or ordained 

for the government exclusively of the military state, and is operative equally in 
peace and in war. We will term it, in  general, simply military law, in  contra- 
distincti'on to the Law administered by t h e  civil tribunals. Like that  law, i t  
consists of a Written and an Unwritten law. 

THE WRITTEN MILITARY LAW. This, which comprises much the 
greater part of the Law to be considered, i s  made u p  of :

I. The statutory Code of Articles of W a r ;  11. Other statutory enactments 
relating to the discipline of the Army ; 111. The Army Regulations ; IV. General 
and Special Orders. 

I. THEARTICLESOF WAR. 

The Articles, or Rules and Articles, of War, are  statutory provisions for the 
enforcement of ascipline and administration of criminal justice in the army, 
enacted by Congress in the exercise of the  constitutional power " to make rules 
for the government and regulation of the land forces." I n  thelr origin, however, 
a majority of thesearticles considerably pre-date the Constitution, being derived 
from those adopted by the  Continental Congress between 1775 and 1786, which 
were themselves taken from pre-existing British articles having their inception 
in remote antiquity. 
EARLY CODES. While no. written militarg codes remain from the times 

of the Greeks or Romans, some of the principal military offences familiar 
5 to our present law, a s  desertion, mutiny, cowardice, the doing of violence 

to a superior, and the sale o r  appropriation of arms, were recognized in 
their armies ; and, of the  punishments inflicted by them, while a portion, such 
a s  decimation, denial of sepulture [in connection with the death penalty), rnaim- 
ing, exposure to tbe elements, taking of meals standing, &c., have long ceased 
to be known, others, such a s  dishonorable discharge, expulsion from the camp, 
labcr on the forti~cations, carrying of burdens, and servile or police duty, have 
come down to our day without substantial modification. Among the early 
Germans, in the  absence of a written law, justice was  in general administered 
summarily by the chief commanders, through the instrumentality of the priests; 
the principal punishments, besides death, being whipping, forfeiture of horses 
o r  cattle, and a civil and military disqnalification or dishonoring imposed for 
such offences a s  ~ol'unteerfng for a campaign but failing to  take the field, losing 
the shield in battle, and returning alive from a battle where the chief had 
fallen. 
Of.the written military laws of Europe the first authentic instance appears 

to have been those embraced in the Salic code, originally made by the chiefs 
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of the Salians a t  the beginning of the fifth century, and revised and matured by 
the successive Frankish kings: other written laws-as those of the Western 
Goths, the Lombards, the Burgundians and the Bavarians, extending in date 
to the ninth century, belong to this period. These codes were all civil as well 
a s  military, the civil and military jurisdictions being scarcely distinguished 
and the civil judges being also military commanders in war.' 

The date of the first French ordonname of military law is given as  1378; the 
iirst German Kriflgsartikel are attributed to 1487. The laws however of the 
Merovingian and Carlovingian Franks appear to have reached their full develop 
ment in 1532 in the celebrated penal code of the Emperor Charles V., which has 
been viewed as  the model of the existing military codes of continental Europe. 

The Articles of War of the Free Netherlands of 1590, republished in 1705 ; 
6 the elaborate Articles of Gustavus Adolphus, framed in 1621 ; the Regula- 

tions of Louis XIV., of 1651 and 1665 ;the Articles and Regulations of Czar 
Peter the Great; of 1715; and the Theresian penal code of the Empress Maria 
Theresa, of 1768, with the later "Norma "--are among the most noted of the 
systems of European military law which have succeeded the " Carolina." ' Some 
of the details of these laws will be hereafter referred t o ,  

THE BRITISH MILITARY CODE. For nearly two centuries, and'till a 
very recent date, this parent code was made up of-(1) the statute known a s  the 
Army Mutiny Act, and (2) the Articles of War. 

The Early Articles. The Artlcles are much older in history than 
the statute. The earliest articles appear to have been meciflc military orders 
or directions issued to the army, for its government, when about to proceed upon 
an expedition, or from time to time during war! They were commonly 
ordained directly by the King, by virtue of his royal prerogative, and with the 
nid and counsel of his peers, especially of the High Constable and Earl Marshall,' 
officials hereafter to be referred to a s  composing the court of chivalry, viewed 
by some writers as  the proper original of the court-martial in England." Early 
ordinances of this character are indicated by the authorities a s  promulgated by 

Richard I.: Richard 11.: Henry V.: Henry VII., and Henry VIII. ;'these 
7 were succeeded by more extended precepts which continued to be put 

forth by the Crown, or by its authority, till the period of the Rebellion; 
those of 1629 and 1639 being the most elaborate.'' In some instances the gen- 
erals comn~anding the armies were empowered by the King, by special commis- 

'Among the principal authorities consulted upon the subject of these early military 
laws are Potters' Archeologia Graeca ; Smith's Dictionary of Greek and Roman Antiquities ; 
Adam's Roman Antiquities ; Vegetlus, De Re Militari ; Ludorici. Kriegsprocess ; Kopp
mann, MilitPratrafgesetsbuch ; Von Molitor, Kriegsgerichte und Milltlirstrafen ; Le Faure. 
Lois Militaircs de la Prance ; Foucher, Cornmentalre sur le  Code de ka Justice Militatre. 

The more usual designation of the code of Charles V. ; the full description being "Con
stitutio Carolina Criminalis." 

W Grose, History of the English Army, 58; Plpon & Col. 14; Clode, M. L., 29, 72. 
As to  the early history of naval military law prior to the Act of 13 Chas. II., "which 
brought the naval usages and ordinances into the form of a statute," see Forsyth, Cases & 
Opins. of Const. Law, 193-4. 
42 Grose, 58 ; Adye, 6 ; Tytler, 38 ; Samuel, 61; GrifBths, 18. 
6 See Chapter V. 
0 2 arose, 63 ; Samuel, 60, 89. And see Appendix. 
'These "Statutes, Ordinances and Customs" of Richard 11. (A.  D. 1385). a s  given by 

Grose, vol. 2, pp. 64-69,will be found in the Appendix. 
8These contain "regulations respecting duties, musters, watches and guards," etr. 

2 Grose, 70. And see Samuel, 90; Pratt, 3. They will be found printed in the preface 
t o  Grose's Antiquities of England and Wales. 
u2 Grose, 70 ; Samuel, 59-63 ; Pipon & Col., 14. 
loclode, M. L., 9-11. The articles of 1639, a8 contained in Clode, 1 M. F.,429440, 

are ninety in number and arranged under six separate titles. 
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sion, to  make rules and articles of war." Among the last of these was the 
ordinance issued in 1640 by the Earl of Northumberland a s  Lord General," 
which was followed by a similar one (of ninety-six articles under twelve heads,) 
promulgated i n  1642 by the Earl  of Essex a s  commander of the opposing armg 
of parliament and with the sanction of that  body.= 

Just before the dates last mentioned, via. in  1639, there was published in 
London' the Code of Articles, already referred to, of Gustavus Adolphus, pro- 
mulgated by him to'his army in July, 1621. I n  reading these (one hundred and  
sixty-seven in number), i t  is  readily concluded that  not a few of the  articles of 
the English codes of a later da te  were shaped after this model o r  suggested by 
its In  some instances, in o w  own present articles, there a r e  retained 
quaint forms of expression identical with terms t o  be found in this early code as 

translated. 
Subsequently to the Rebellion, articles were put forth, from time t o  

time, by the Crown o r  under its authority, during the reigns of Charles 
11. and James II., viz. : the articles of 16623, 1666, 1672 (" Prince Rupert's 
code ") , 1685 and 1688 ;" the last being those in force a t  the period of the 
English Revolution and a t  the date of the first Mutiny Act-1 William and 
Mary, c. 5, of April 3, 1689. With this Act British Military law began to as
sume a statutory form. 

The most important of the early series of Articles a r e  set forth in the Ap
pendix. 
The first Mutiny Act, of 1689. The event which induced the a d o p  

tion of this enactment-the mutIny and sub8tantial desertion of a detachment 
of troops, mainly Scotch, which adhered to the  cause of the Stuarts and, refus- 
ing to  obey the order of William 111. to proceed to Holland, marched north- 
ward-is familiar to  the student of mi l i t a~y  law.'' The offences thus com
mitted were, by the custom of war, punishable with death, but, by the laws of 
the  realm, not always regarded in this particular by the sovereign, this punish- 
ment could not be imposed within the kingdom by the executive power in  time of 
peace." Parliament therefore availed itself of the occasion of asserting its 

Grose, 5869;Samuel, 64;Clode, M.L,6, 10;also Td., 2 M. I?., 425,where i s  given 
in full the commission of Chas. I to the  Earl of Arundel a s  commander-in-chief, under 
whlch were issued the articles of 1639. 

* 2  Grose, 70; Samuel, 65; Clode, M. L., 10. 
Grose, 71 ; Samuel, 65;Clode, M. L., 84. And see Clode, 1 M. F.,442,where, a s  also 

Ln Pipon & Col., 567, extracts a r e  given from th is  Code. Clode, (M.L., 10,) referring to  
these similar sets of articles, adds-" so that  both armies, though opposed t o  each other. 
were governed by the same military code. On p. 40, (referring to  the articles adopted 
from the British by our Continental Congress,) he observes--" I n  1775 the same thing 
happened in America." 

As  to the administratfon of military justice during the period of the Rebellion and the  
protectorate, see, further, Pipon & Col., 16-18. 

141n'Ward's Animadversions of Warre, Book Second, pp. 41-54. See the reference to  
this code in Stevens' Life of Gustavus Adolphus, 129-130. 
"A large number of English had served, a s  omcers and soldiers, fn the armies of 

Gustavus Adolphus. Scott's Brit. Army, vol. 2,pp. 41-2, 666. As to the influence of his 
Articles, and of the  military law of the  Low Countries, in  shaping the English code, see 
Simmons, 8 1, and notes. 

See Appendix. 
l7 See 1 McArthur, 22; Adye, 30; Tytler, 102; Samuel, 136 ; Clode, M. L., 19; Id., 

1 M.F.,142, 497 ;Pratt, 5. 
""Attempts were made from time to time, especially during the despotic reigns of the 

Tudors, to enforce milltary law under the Prerogative of the Crown in time of peace; 
but no  countenance was aEorded to such attempts by the law of England, and com
missions for the execution of military law in time of peace issued by Chas: I. in 1625 and 
the hllowine years gave rise to t h e  declaration in 1627, contained in the Petition o t  
Right, (3 Chas. I., c. 1.) that  such a n  exercise of the Prerogative was contrary t o  
law." Manual of Military Law, 7-8. 
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exclusive authority to  license such punishment by enacting on the date above 
mentioned a statute providing generally tha t  any officer or soldier who should 
thereafter excite, cause, or join in  a mutiny or sedition in the army, o r  should 
desert the service, should be punished with death or  such other penalty a s  a 
court-martial might adjudge." The existing a r t ides  of war were not super- 

seded, nor was the prerogative of the Sovereign to make articles, or t o  
9 authorize the death penalty for  offences committed abroad, impaired bg 

the Act: i t s  effect was, a s  to this penalty, t o  prechde its infliction at 
home for any military offences except those which i t  de~ignated.~'  

Later. in  1718, the making of Articles by the Crown. to  be operative within the 
Kingdom a s  well a s  beyond seas, was expressly authorized by Parliament in  the  
Mutiny Act ;and i n  1803 i t  was enacted that  both the  Act and the Articles should 
henceforth apply to the army equally a t  home and abroad. A general statutory 
sanction mas thus given t o  the  Articles, which no longer dependa  entirely fo r  . 
their authority upon royal prerogative.'' 
The Mutiny Act, initiated a s  above indicated, was limited in  i t s  operation 

to a term of about seven months, but, soon after i t s  expiration, was renewed for  
a year. With frequent additions and modifications i t  has, since, except for  a few 
brief intervals? been, by annual enactment, continued in force until a very 
recent period. Rfeanwhile, though originally consisting of but ten sections, it 
had become so enlarged as  to  embrace, i n  1878, upwards of one hundred. Mean
while also the  Articles of war, always published with the Act, and Prom time t o  
time revised; had become. a t  the date mentioned, nearly two hundred in number. 
The Articles repeated, though i n  a different form, many of the provisions of the 
Act, while i n  others the two were quite distinct. The necessity of constantly 
comparing the  two, and passing from the one to the  other in  order t o  ascertain 
and harmonize the law, was a t  least inconvenient, and that  the body of law thus  
dissevered was not sooner consolidated and simplified must remain a matter of 
surprise to the American student. 

The Reform of 18'79-1881. Army Act and Rules of Procedure. 
At length, in  1879, after nearly two centuries of existence, the Mutiny Act, 
(and with it the code of Articles,) was allowed to expire without renewal, 
and there mas substituted for  it, on July 24th of that  year, a quite new statute- 

also however intended to be annually renewed-entitled the "Army Dis- 
10 cipline and Regulation Act."Zs I n  a section of this statute the Sovereign 

was expressly authorized to make not only articles of mar but also "Rules 
of Procedure" for courts-martiaI, reviewing officers, &c. Rules, (but no Arti- 
cles,) were made and published accordingly, but, in 1881,. both Act; now desig- 
nated as  the "ARMY ACT," (or "Army Annual Act,") and Rules, underwent a 
full revision. The revised Act, passed August 27, 1881, has been since annually 
continued in force, (as  of April 30th in Great Britain and later dates abroad,) 

10 The Act is given in full in the Appendix. 
Clode, M. L., 22; Pratt. 4. And see Barwis v. Eeppel, 2 Wilson, 314. 

21 Pratt, 4 ; Clode, M. L., 22, 25 ; Id., 1 M. B., 146, 503. And see the full history of 
the Mutiny Act and Articles, between 1689 and 1879, as  given in the Manual, pp. 16'18. 

z2 The only considerable interval, according to the authorities, mas one of about two 
years and ten months, viz., from April 10. 1698, to Reb. 20, 1701. Adye, 21;  Clode, 
1 M. F.,389-391. 

"42 L 43 Victoria, c. 33. This Act superseded also the Marine Mutiny Act. A similar 
change-it may be noted-had previously taken place in the nmal code; the naval 
Articles of War and general laws for the government of the Navy having been " recon
structed and placed on a new footing by the Legislature in the Naval Disdpllne Act of 
1866." Thring, preface and p. 393. 



- -- 

MILITARY LAW AND PRECEDENTS. 21 

and, with the  Revised Rules, (first promulgated, August 29, 1881,) and a few 
army regulations,% constitutes the existing code for the royal military forces. 

The Army Act is not only a substitute for the old Mutiny Act, but i t  sub- 
stantially incorporates also the previous Articles of war,% and though the Icing. 
is still empowered to make Articles, yet the fact of such incorporation, in  con- 
nection wieh the creation of the Rules of Procedure, will, a s  observed by a 
recent writer? "probably render the exercise of this power unuecessary or very 
rare." There a r e  thus now no British Articles of war, nor a re  there likely to 
be any for a n  indefinite period. 

The Act and Rules, instead of abridging and simplifying the law, constitute a 
code considerably more extended than that  which they superseded."' 

11 Whether the elaboration resorted to will prove to have been judicious is 
a s  yet a question. There a r e  certainly, however, embraced in the new 

law many excellent provisions, some of which will be hereafter referred to. 
References will also be made t o  the admirable "Manual of Military Law," 
first pqblished by the War  Office, October 1, 1882, by which such provisions a r e  
illustrated. 

THE MILITARY CODE OF THE UNITED STATES. The two main points 
of difference between the composition of the American .military code and that of 
Great Britain are-1, that we have in our law no "Mutiny,'" o r  "Army Annual " 
Act, or other corresponding legislation; 2, that  our Articles of war, though in 
large part  derived from the British, a r e  wholly statutory, having been, from 
the beginning, enacted by Corlgress a s  the legislative power. Of these Articles 
we now proceed to outline the history. 

Ear ly  History-Code of 1775. The second Continental Congress 
having, early in  i ts  sessiop, to wit, on June 14, 1775, "resolved " %  that  a mili- 
t a ry  force should " b e  immediately raised," to  "march and join the army 
near Boston," proceeded, on the same day, to appoint a committee, consisting 
of George Washington, Philip Schuyler, Silas Deane, Thomas Cushing, and 
Joseph Hewes, " t o  prepare rules and regulations for the government of the  
Army." On June 28th following, there was reported by the committee, and 
on June 30th adopted by Congress, a set of Articles, prefaced by a preamble 
reciting the causes which had induced the  Colonies to  assume a defensive 
attitude and raise a n  armed f o r c e '  for the due regulating and well ordering 
of which," it is declared, " the followiug rules and orders are  established."" 

2' See " The Queen's Regulations and Orders for the Army, 1881," Sec. VI. 
%The Act i s  " a  consolidation of the Army Mutiny Act and Marine Mutiny Act, the 

Articles of War, and t h e  Army Enlistment A c t  of 1870." Jones, 18: And see Graham, 
p. 5. 

=Jones, p. 18. 
" The effect of the recent legislation has been rather to complicate than to simplify 

the military code. Some anomalies have been swept away, but with them has also 
disappeared much of the simplicity which characterized the administration of military 
law under the Mutiny Act and Articles of War. Not only has the actual punitive code 
been largely increased In size, but the manner of carrying i t  out, on the procedure of 
courts-martial, has become so involved t h a t  the regulations concerning i t  require close 
attention" Col. Brackenbury, in Preface to Pratt 's Military Lam. 

As the  Act and Rules, with their many Forms, take up so much space, they a r e  not 
reproduced in this Edition. They wlll be found published, with copious explanatory 
notes, in the authorized MANUALo s  &IILITLLRPLAW. 

* 1Journals of Congress, 82. The enactments of Congress prior to  the adoption of the 
Constitution were in the form of Resolutions. 

za 1Jour. Cong., 83. Of this cobnittee, Washington was, on June 15th. chosen general 
of the army, and Schuyler, on June 19th. a major-general. 1 Jour. Cong., 83, 86. 
"1 Jour. Cong., 90. These Articles. with the subsequat  codes, are given in the 

Appendix. 
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12 Of this code, comprising sixty-nine articles, the original was the 
existing British code in force in the ministerial army."= Many, how- 

ever, of the articles were, with slight modifications, copied directly from the 
intermediate M a s s ~ c w s ~ l ~ s  ARTICLES of the preceding April, which may be 
said to have constituted the first Amerlcan written code of milltary laws." 

The Articles of War  thus jnaugurated were, by a Resolution of the same 
Congress, of November 7, 1775,* amended and added to by sixteen further 
provisions intended t o  complete the original draft in  certain particulars in 
which i t  was i m p e r f e ~ t . ~  I n  the meantime a provision, which was in fact a 
separate Article, and is still traceable In our  code, relating t o  precedence i n  
command between officers of the contin$ntal and provisional establishments 
and of the militia, had been adopted, on Rovember 4th. 
Code of 1776. The Articles of 1775 did not remain long ih force. On June 

14th of the following year it was resolved by Congress that  " the  committee on 
spies be directed t o  revise the rules and articles of war ;' this being a com
mittee of five, consisting of John Adams, Thomas Jefferson, John Rutledge, 
James Wilson and R. R. Livingston, which had been previously appointed " to  
consider what is  proper t o  be done with persons giving intelligence t o  the  

enemy or supplying them with provisions." New articles prepared by BE 

13 this committee were reported on August 7th following, and the same 
were agreed to by Congress on September 20,1776." 

Meanwhile, however, there had been adopted on June 17,1776, a provision 
that  no officer suttle or sell to  the soldiers," under pain of line and dismissal 

by sentence of court-martial." And, further, on August 21st, a n  article pro- 
viding for the punishment of spies, whose crime was made capital." 

The code of 1776,which was a n  enlargement, with modifications, of that 'of 
1775,was also a complete recasting of the same; the articles being assembled, 
(according t o  the form of arrangement of the British articles,) under sepa
rate Sections, each comprising the provisions relating to  some specific or gen- 
eral subject.'" 
Amendments of 1786,&c. The Articles of 1776 continued in force till after 

the date of the adoption of the Constitution; meanwhile, however, under
going certain very considerable amendments. The most important of these was 
the last, that  of May 31, 1786,by which Section XIV. of the existing code, with 

=These British Articles, a s  copied from the original publication in possession of the 
Massachusetts Historical Society, a re  set forth in the Appendix. The fact that  the two 
opposing armies were, a t  this period, governed by similar codes, has already been 
noticed. 

UThese article& (inserted in the Appendix,) were adopted on April 5th, 1775, by 
the Provisional Congress of Massachusetts Bay, for the observance of its own troops. 
(Am. Archives, Fourth Series, vol. I,, p. 1350.) They were followed by similar articles 
adopted, in May and June of the same year, successively, by the Provincial Assemblies 
of Connecticut and Rhode Island, and the Congress of New Hampshire, (Id., vol. II., 
pp. 665, 1153, 1180;) in April, 1776, by the Pennsylvania Assembly, (Id., vol. V., p. 
708,) and later, apparently. (see 1 Jour. Cong., 423,) by the Convention of South 
Carolina-for the government of thelr respective levies. 
* 1 Jour. Cong., 97, 167. 

See Appendix. 
a1 Jour. Cong., 374. 
"1 Jour. Cong., 365. See Works of John Adnms, vol. III., p. 83,a s  to  his part in 

procuring the enactment of these Articles. 
"1 Jour. Cong., 435, 4M. The Articles are set forth in the Appendix. 

Jour. Cong., 377. 
=1 Jour. Cong., 450. The resolution enacting this article was ordered to be " printed 

a t  the  end of the rules and articles of war "-where indeed a corresponding provision 
has ever since remained. 

MThis arrangement was abandoned in the Code of 1806, and has not since been re
sumed. The material differences between the articles of 1775 and 1776 wil1 be indi- 
cated when we come to treat of the present Articles separately. 

'1 
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6 r  such other articles a s  related to the holding of courts-martial and the conflrma- 
tion of the sentences thereof," was repealed and a new Section, entitled '.AD
INI IS TEAT ION OF JUSTICE,"consisting of twenty-seven articles, was substi

tuted." The occaeion of this Amendment, a s  expressed in the preamble of the 
Resolution of CoLIgESS, was the fact that the pre-existing Articles failed to 
make adequate provision for the trial of offenders "serving with small detach- 
ments," those articles requiring that a general court-martial should consist of 
thlrteen members, and a regimental or  garrison court of five members: in the 

new section the number of the inferior court was Axed a t  three, and the 
14 minimum of the general court a t  flvelimitations which have subsisted 

to the present time." 
Between the dates of the code of 1776 and the important Amendments of 1786 

there were enacted varIous other articles of war or provisions in the nature of 
such artlcles, the greater part of which, however, were but temporary in their 
operation. Those which are material to be considered in connection with the 
study of the Specific articles of the present code will be hereafter noted. 

Later history-Code of 1806. After the adoption of the Constitution, the 
Articles in force at  that date were, by the First Congress, in an enactment 
of September 29, 1789, (and see, to a similar effect, the Act of May 26, 1790, 
s. 13,) expressly recognized and m a p  to apply to the existing army. They 
were subsequently, (with some additions,) continudd in operation, by the suc- 
cessive statutes by which provision was made for increasing' the army,lg until 
the inauguration of a new code by the Act of April 10, 1806. 

The Articles of 1806, which superseded all other enactments on the same 
subjects," were adopted by Congress mainly for the reason that the changed 
fornl of government rendered desirable a complete revision of the code." 
These Articles--one hundred and one in number, with an additional provision 
relating to the punishment of spies--remained in force, (except a s  amended,) 
for nearly seventy years, o r  tlll the enactment of the revised code of 1874. 
During this long interval the military statute law underwent but few changes 
prior to the commencement of the late war. After that date the alterations 
and adations were much more numerous. But a comparptively small propor- 

tion, however, of these modifications were permanent. 
15 Gode and Bevision of 1874. The Code of 1874,-that a t  present in 

in force,--consisting of one hundred and twenty-eight articles, with a sup 
plementary provision relating to the trial and punishment of spieS, is  embraced in  
Sections 1342 and 1343 of ) the Revised Statutes of the United StatestM being 
Chapter Five of Title X1.V. "THEABMY." 

All the codes whicB have been enumerated a r e  set forth in the Appendix. 
lldodiflcations of t he  last Code. Since the taking effect of the Code of 

1874, but few modifications of the Articles have been enacted. Those which 
have been amended, (with the nature of the amendment,) are a s  fol1owS:- 
Art. 17, (in doing away with the penalty of stoppage, and leaving the punish- 

4 Journals, 649. See Appendix. 
The Articles of '86, however, amended the existing code 111 various particulars other 

than those indicated in the preamble. 
*See Acts of April 30, 1790, s. 3: March 3, 1791, s. 3, 10; March 5, 1792, s. 11;  

May 9, 1794, 8. 4: March 3, 1785, s. 14 : May 30, 1796, s. 20 : Aprll 27. 1798, 8. 2;Yay 
28,1798, 8. 2; July 16,1798, s. 8;March 2, 1799, c. 27, 8. 8 ;  March 2, 1799, c. 31, 
a. 3 ;  March 16, 1802, s. 1 0 ;  E b .  28, 1803, s. 3. In the Acts of 1790, 1795 and 1796, 
i t  is added-" so far as the same " (the existing artlcles) "are applicable to the Con- 
stitution of the United States." 

Mills v. Martin, 19 Johns., 23. 
a See remarks of Mr. Varnum of the House of Representatives. Annals of Cong.. 9th 

Con&, 1st Ses., p. 264; also O'Brien, 335. 
&As to  what are the Revised Btatutes, see Chapter XVII1.-LeglsIative Acts and 

acts of State. 
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-
ment to the discretion of the court ;) Arts. 38 and 98, (in prohibi t i~g the pun- 
ishments of flogging, branding, marking and tattooing;) Art. 72, !!in extend- 
ing the authority to convene general courts-martial to colonels commanding 
departments;) Art. 84, (in slightly rrrodifying the terms of the oath to  ha takeu 
by members of courts martial;) Art. 103, (in prescribing a separate rule of 
limitation of prosecutions for desertion in time crf peace;) Arts. I04 and 110, 
(in causing them to specify more intelligibly the act of approval necessary to  
the execution of sentences ;) and all the Articles which leave the punishment 
of the offellce to the discretion of the court, by providing, (Sc t  of' September 
27. 1890,) that  sgch punishment "shall not, in  time of peace, be in excess of a 
Iimit which the President may prescribe." Such oiher changes as, in the opin- 
ion c?f the author, n n y  well be made in the present Articles a r e  indicated a t  
the end of Chapter XXV. Our military code, however, stands alone among 
our public statuteq i n  its retaining many provisions and forms of expression 
dating back from two hundred to five hundred yc3ars, and while i t  is  desirable 
that  some of the Articles should be made more precise or extended in scope, and 
the code itself be simplified by dropping a few Articles find c3nsoliditing others, 
any radical remodeling which would divest this tine-111,noreci body t?f law of itrr 
historical associations and interest would be gre:ixly t o  be deprecated. 

Our existing code of Articles, consisting of the revision of 1874 and sub- 
16 sequent amendrnei~ts, is contained in the Appendix. In  subsequent parts 

of this work, these Articles will be separately reviewed, and their rela- 
tions to the provisions ~f other existing statutes, a s  well a s  to those of the 
earlier sets of articles, be remarked upon. 

11. OTHEB STATUTORY RELATINGTOENACTMENTS THE DISCIPLINEOF THE A . ~ M Y .  

The second of the components of the WRITTN &~~I,ITARYLAW consists of 
those of thc public statutes which concern the lgovernment o r  discipline of the 
~ i l i t a r yservice hut a re  not inclvdei! in the cxi:sting code of Articles, although 
some of them indeed might well be classed as ai'tic.Ies ci f  war. 

The statutes here intended xre those relating I:<: si?ch subjects sr;-ehe author
ity of the Snperintencient of the Military Academy to convene gelleral co?~rts- 
martial and execute their sentencccs ; the jaribltictiua of courts-a:nrtial over 
militia, marines, cadets, retired officl~rs and cor,victs a t  the Mi1.itary Prison ; the 
trial ond punishment of oficers or soldiers aiiling or allowing the escape of 
convicts; the authoritjr of judge advocates to issue process of attacl~ment ~f 
witnesses, to appoint rcporiers, to  administer oaths, a d  to be present in court;  
the competency of accused persons as witnesses ; the  revision of the proceedirlgs 
and disposition of the records of military courts; the restoration of dismissed 
ozcers ;  the dropping of offleers for desertion; the trial by co~~rt-mart ia lof 
officers dismissed by order; the composition of courts-martial for the trial of 
militia; the f o r f ~ i t u r e  of civil rights incurred by deserters; the military rela- 
tions of post traders; the fixing of nlaximum punishments; the institution of 
summary courts; the jurisdiction of courts-martial in cases of f r a u d ~ ~ l e n t  en
listment, etc." These various statutes (which will be found in tine Appendix) 
will hereafter be recurred to, and construed or  otherwise considered under the 
appropriate heads. 

A further class of enactments, anf:horizing or restricting the employment of 
the army for civil o r  qutcsi civil purposes, will be reserved :For consideration in 
Par t  111 of this treatise, 

47 See Rev. Sts., Secs. 1202. 1203, 1228, 1229, 1230, 1258, 1320, 1326, 1359, 1360, 1361, 
1621, 1644, $658, 1996-1998, 5306, 5313; and Acts of Jnne 23, 1874, c. 458, s. 2 ;  July 
24, 1876, e. 226, s. 3 ;-March 3, 1877,c. 102,s. 1 ; March 16, 1878, e. 37;April 11, 1890, 
c. 7 8 ;  Sept. 27, 1890, c. 998;Oct. 1, 1890,c. 1259; July 27, 1892, e. 272. 



CHAPTER 111. 

aRMY REGULATIONS AND ORDERS. 

11HiilY REGULATIONS. 

17 INpassing from Articles of war to Army Regulations, me pass from 
the province of one department of the government to that of another- 

from legislative statutes to esecutive acts. The subject will be treated under 
the following heads: I. Regulations in  general ; 11. Regulations for the Army; 
111. Principles governing regulations; IV. Sl~ecial sets 01 Regulations. 

Their Classiflcation-Express Authori ty  for  Regulations. While all law 
is regulation in a greater or less degree, repalations proper, whether army 
regulations or other, are  aclmlnistrative rules or directions a s  co~~trastecl with 
enactments. The word "regulation " or " regulations," (as  a1s.o the allied 8 

term "rules,") is employed so~net i~nes in the Constitution1 a s  descriptive of 
statute law, and this use has proved confusing to tlre student. A similar 
designation occurs in c e r t ~ n ,  especially of the earlier public Acts, thbugh i t  is 
not frequent. As a general practice, Congress, in  framing a public law in ~vilich 
provision is made for a n  elaborated system, a measure of policy, or other 
extended subject or project, of which the execution iilvolves minor details of 
performance, disposes of such details in  one of three forms.2 I t  either goes 
on itself to prescribe rules, general or specific, for such performance; or it 
authorizes some public oficer to make proper rules for the purpose; or it  is 
entirely silent on the subject, prescribing no regulations itself and devolv

ing no authority, in terms, upon any official. The rules of the first 
18 class are  statutes: those of the second class regulations as  distinguished 

from statutes, and bearing a relation to statutes sirnilal! to that which 
the latter bear to constitutional provisions. The third class, i n  which a r e  
included army regulations, will be considered presently. The first form-
where specific regulations are set forth-is comparatively rare; for the reason 
that the Legislature can seldom foresee all the details that may require to be 
regulated in the course of the execution of a s t a t ~ t e . ~  Of the second form the  
instances a re  frequent, and this is the form ordinarily adopted in enactments 
relating to complex subjects. Thus, by Sec. 161 of the Revised Statutes, the  
heads of the executive departments are  authorized by Congress " t o  pre
scribe regulations not inconsistent with law " for the internal government of 
their departments, the conduct of the business, and the custody and use of 
the records and public property in their charge. So, in a multitude of other 
important statutes, Congress, in  imposing or conferring some special charge 

' In  Art. I., Sec. 4 $ 1 ;Id., SEC. 8 5 11, 14;Art. 4, Sec. 3 5 2. 
"ee McCall's case, as cited i n  note, post .  

Conspicuous instances of specific regulations prescribed in statutes are found in t h s  
early Acts of March 23, 1792, c. 11, s. 2 ;  March 3, 1803, c. 37, s .  1 ;  April 10, 1806, c. 
25, a. 2 and J. R. 14 of July 23, 1846 ; also in Act of April 29, 1864, c. 69, s. 1, (Sec. 
4233, Rev. Sts. ;) in Sec. 337, Rev. Sts., and in the recent Acts of March 3, 1579, c. 
195 i Aug. 2, 1882, c. 374; March 3, 1885, c. 354, and Aug. 19, 1890, c. 802. 

'Boody v. U. S., 1 Wood'& &not, 164;  U. S. v. Webster, Daveis, 38. 

25 
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or capacity, or in legislating generally upon some matter the particulars of 
which fall within the executive province, has speciflcally authorized or directed 
the proper executive officer-the President, or head of department, or, in some 
cases, inferior official-to make regulations for the proper discharging of the 

function, or the carrying out of the details of the subject? These regu
19 lations, indeed, numerous and multifarione as they are, represent the 

exercise of a very considerable power on the part of our public func
tionaries, and serve a purpose in the effident administration of our Govern
ment not readily or commonly appreciated." 

IMPLIEDAUTHORITY-THE THIRD CLASS OF REGULATIONS. But 
Congress is incapable of delegating any portion of the legislatlve power, and the 
giving, in a statute, of authority to an executive official, to make regulations for 
executing the same, is, in general, quite unnecessary, amouMing to no more than 
an indication, on the part of Congress, of a purpose to leave the details of execu
tion where in fact they properly belong, with a suggestion, sometimes, as to the 
particuIars especially to be reguIated. Thus, in the cases of a great majority 
of the statutes of the second class, an authority in the Executive to make regu
lations would legally have been irrtplied without any express grant to that 
effect. So, there are  many statutes of the third class-those in which Congress 
is silent a s  to the matter of the execution of the details-in which such an 
authority results by a legal implication from the terms or subject of the 
enactment, considered in connection with the inherent function of the Execu
tive! The Constitution devolves it upon the executive department to "take 
care that the I'aws be faithfully executed." In a case, therefore, of a law of 

which the execution requires to be specillcally methodized, i t  is the duty 
20 of that department, and i t  is authorized, in the absence of any enpress 

authority for the purpose, to prescribe the rules or  directions nece5 
aary and proper to effectuate the object of the statute;' care of course being 

&Itwould require too much space to enumerate all the statutory provisions of this 
class down to  the present time, in which "regulations," as  such, are authorized to be 
prescribed. For the principal of those enacted prior to  1886, reference may be had t o  
the flrst edition of this work, page 18-19, note 3. Repeated Instances also occur in 
the statutes where, though the word "regulations" is not employed, the same mean
ing is conveyed by some equivalent term or expression; as  by the term "directions." 
" instructions," " forms," " requirements," '' restrictions," " conditlons," " limitations," 
"by-laws." Not unfrequently a thing is required by the statute to be done in mch 
manner, etc., as a head of a Department, etc., " may prescribe." The " Regulations for 
the Qovernment of the Revenue Cutter Service of the United States," issued by the Bec
retary of the Treasury, April 4, 1894, and restlng on no authority more express than 
is found in the terms of Secs. 2758 and 2762 placing this corps (consisting of the om-
cera and crews of thirty-six vessels) under the general direction of the Secretary, 1s a 
strlking illustration of the discretion exercised by heads of Departments in maklng 
regulations as  to matters of detail. 

The point may be noted here that regulations duly framed under a statute may some
times well be referred to  as a practical interpretation of the statute itself. See U. S. 
v. Cottingham, 1 Rob., (Va.,) 635. 

e''Al1 the law of the United States is not speciflcally expressed in atatutory enact
ments. Many powers are necessarily inherent in the various departments of the gov
ernment without which the government could not perform functions necessary to  Its 
&istence. The exercise of such powers is nevertheless in pursuance of the laws of 
the United States." In re Neagle, 39 Fed., 834. 

1 "When sfatutes confer powers, impose duties, and provide for the accomplishment 
of various objects, they are necessarily couched in general terms, but they carry with 
them, by implication, all the powers, duties and exemptions necessary to accomplish 
the objects thereby sought to be attained." In r e  Neagle, ante. 

8A recent instance of Army regulations instituted for the purpose of executlng the 
intent of a statute in which no authority for regulations is conveyed in terms, is that 
of the regulations published in G. 0. 55 of 1885, for esectuating the  provisions of 
the Act of Feb. 14, 1885, entitling enlisted men to be placed upon the retired lint. 
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' 
taken tha t  the regulations shall not partake of the nature of legislation. This 
inherent authority of the Executive-the President, or head of a Department 
acting for and representing him-has been repeatedly noticed and afflrmed by 
the authorities.' 

THEIR ORIGINAL SOURCE AND AUTHORITY. The authority for army 
pegulritions proper is to be sought-primarily-in the distinctive functions of the 
president a s  Commander-in-chief and a s  Executive. His  function a s  Com
mander-in-chief authorlzes him to issue, personally o r  through his military 
subordinates,: such orders and directions a s  a r e  necessary and proper to ensure 

order and discipline in  the army. His  functiorl a s  Executive empowers 
21 him, personally or through the  Secretary of War,- to prescribe rules, 

where requisite, for the due execution of the  statutes relating to  the 
military establishment. The formr description of regulations scarcely differ 
from some of the Orders which remain to be separately noticed except i n  that 
they a re  of a more permanent character. Often indeed originally initiated as 
orders merely, they have become regulations by being incorporated a s  such in 
the authorized publications." Those of the  latter species a r e  more strictly 

regulations," being especially within the  description of rules '' in aid o r  com- 
plement of statutes." l' 

From these two sources is derived a n  original and sufflcient authority for  
Army Regulations i n  general, no authority or sanction on the part of Congress 
being required. Congress, however, has repeatedly conferred such authority 
in express terms where general regulations for  the A m y  were to  be issued, and 
has sometimes also reserved to itself a right of approval o r  supervision of the 
same when made. For  special regulations also it  has  frequently given an 
express authority. 

REGULATIONS AS AUTHORIZED OR AFFECTED BY LEGISLA
TION-THE SUCCESSIVE PUBLICATIONS OF REGULATIONS. The 
action of Congress on the subject of gen'eral army regulations, subse-

D''Of course Congresa cannot constitutionally delegate to  the  President legislative 
powers; but i t  may in conferring powers constitutionally exercisable by him, pre
scribe, or omit prescribing, special rules of t h ~ i r  administration, o r  may specially 
authorize him to make thc rules. When Congress neither prescribes them, nor expressly 
authorizes him to make them, he has the authority, inherent in t h e  powers conferred, of 
making regulations necessarily incidental to their exercise, and of choosing between 
legitimate alternative modes of thelr exercise." McCall's Case, 2 Philad., 269. And 
see Wayman v.  Southard, 10 Wheaton, 42, 43; U. S. v. Macdaniel, 7 Peters, 2 ; U. S. v. 
Bailey, 9 Id., 238; Lockington v. Smith, 1 Peters, C. C., 471; Bwdy u. U. S., 1 W. & 
M.,164; Im re Spangler, 11 Mich., 298; In re Griner, 16 Wis., 423; Antrim's Case, 5 
Philad., 287; Allen v.  (Solby, 47 N. H., 544 ; Cooley, Prins. Const. Law,44; J Opins. 
At. Gen., 478; 2 Id., 225, 243-5, 421; 4 Id., 225, 227 ;6 Id., 365. 

loThat military commanders, in giving legal orders, represent the Commander-ln
chief, the President, see Clark v. Dick, 1 Dlllon, 8; Locklngton's Case, Brightly, 289; 
O'Brien, 30. 

"That  army regulations duly issued by the Secretary of War a re  in law the acts 
and regulations of the President a s  Executive o r  Commander-in-chief, see U. S. v. Eliason, 
16 Peters, 301 ; Do. v. Webster, Daveis, 5 0 ;  Do. v. Freeman, 1 Wood & Minot, 50-1; 
Lackington's Case, Brightly, 288; McCall's Case, 5 Phiiad., 269; In r e  Spangler, 11 
Mich., 322;Cooley's note to  2 Story, Const. Law, 314;Flanders, Expoa of Const., 169: 
6 Opins. At. Gen.. 39. 

"See Maddux v.  U. S., 20 Ct. Cl., 198. 
 
Opins. At. Gen., 313 ; I n  the matter of smith, 23 Ct. Cl., 460. 
 



22 quently to the adoption of the Constitution,lP may be said t o  have corn
5:' 52,1813, c. 3,with the Act of March dented s.
 in  which the Sec

retary of War was authorized and required " t o  prepare ge~beral regulations 
better defining and prescriWng the respectize duties and powers o f  the several 
otficers i n  the adjutant general, inspector general, quarisrnzaster general, and 
cornn~issary of ordnance departments, o f  the topographical engineers, o f  the 
aids of generals, and generally o f  the general and r e g i ~ m c t d  s taf f ;  whichkegu- 
lations,"-it was added-" tohen approved b~ the Presida~t  o f  the United States, 
Shall be respected amd obeyed until altered or revoked by  the same authority. 
And the saia gmwral regulations, thus prepared am3 appro~ed,  shall be laid 
Before Congrss  a t  thsir next session." 

Under this statute there was published a brief manual of regulations of some 
sixty duodecimo pages--the original of the compend now i n  use-bearing the 
endorsement: "Approved by the President, War Office, 1st May, 1813." These 
regulations were laid before Collgress on June 7, 1813, but  no legislative action 
was taken upon them.'' 

The next statute'' of general importance was tha t  of April 24, 1816, c. @, 
(" for organizing the general staff," kc.,) by which, in  seetion 9, i t  was enacted 
" that tAe regulations i n  force before the reduction o f  the army," (referring to 
the Act of March 3,1815, "fixing the military peace establishment," after the 
war  with Great Britain,) " b e  recognized, as far as the same shall be found 
applicable to the service, subject however to such alterations as  the Secretary 
of W a r  naay adopt u;it7~the upprobation o f  the President." In 

I n  view of the authority thus given for additions and  amendments, there 
was published a second and Inore extended set of regulations, (embrac- 

23 ing amplified regulations for the ordnance corps,) dated '' September, 
1816." These were published with additions in 1817 and  1820; and on 

March 2,1821, in section 14 or chapter 13  of the Acts of that year, a revision 
by Gen. Scott, of the existing regulations, received the form81 sanction of Con- 
gress by enactment a s  follows:-" that the system o f  ' general regulations fdr 
the armv,' compiled by Major General Scott, shall be, and the same is, hereby 
approve& and adopted for the Bovernment of the army of the United States, 
and of the militia when in the service o f  the United States." In  the next year, 

14Prior to  the adoption of the  Constitution, Congress, (which then constituted the 
government), provided from time to time for  regulations fo r  the army, principally for t h e  
government of the staff corps. In some cases the Board of -War, then consisting of 
civilians, was directed to  make regulations. (2  Journals of Congress, 432, 520;  3 Id., 
328.) I n  others, chiefs of the different corps were so au thor~zed ;  a s  the Quartermaster 
General, for  certain classes of his employees (Id., 126;  3 Id., 263, 496) ; the Inspector 
General, (3 Id., 203, 523, 525 ;) the  Director of Military Hospitals, (Id., 527 ;) and the 
Medical Board, (Id., 705.) The Secretary of War, af ter  one was appointed by Congress, 
was, in addition to his general duties, required to  "regulate," or "direct," a s  to  certain 
special subjects-as the making of payments and returns and keeping of accounts by 
regimeptal paymasters, (4  Journals, 7,)  the making and transmitting of returns by 
officers generally, (Id., 0,)  and the duties of the commissary general of prisoners 
(Id.) On March 29, 1770, Major General (Baron) Steuben's " System of Itegulations 
for  the Infantry of the United States," a work consisting mainly of tactics and instruc- 
tions for  field service, was adopted and ordered t o  be observed in the Army. (3 Id., 
237.) As t o  the publications of these and other early regulations and orders, see 
further i n  Gen. J. B. Fry's Pamphlet on  " T h e  Different Editions of d rmy Regulations," 
New Pork, April 10, 1876. 

"For prior legislation of inferior and temporary importance t h e  student is referred 
t o  the Acts of May 9, 1794, c. 24, s. 5 ;  March 2, 1799, c. 27, s. 5 ;  Jan. 2, 1812, c. 11, 
s. 1 ;  July 6, 1812, c. 128;  March 3, 1813, c. 48, s. 5. The prov~sion of March 10, 1802. 
relating to Regulatiolls for the Military Academy, will be herenfter separately noticed. 

Annals of Congress for 1813, pp. 23, 144. 
I7The intermediate Act of Feh. 8, 1815, c. 38, s. 4, 10, provided specially for regula- 

tions for the ordnance department. 
I8In s. 7 of this Act i t  was fur ther  prov~ded "tlrnt the nzarrnc; o f  assuing and amount-  

i n g  for clotlring shall be established in the ye~~cra lregulations or  the W a r  Department." 
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however, (1822,) by Act of Milay 7th, c. 88, the section of 2821 was expressly 
'6 repealed ;"lo the grounds for this action mainly being that the regulations 
as &dopted operated with injustice in the provision authorizing the transfer 
of officers, and also in that relatinq to brevet rank. Neither of these pro- 
visions has, to the present time been repeated i n  the regulations of the army. 

The regulations approved in 1821 were first published to the army-in "July, 
1821," when they were prefaced by an order of the Secretary of War, which 
recited that they had been approved by Congress, with the exception of four- 
teen, (indicated by their numbers,) which had "received the sanction of the 
President." These regulations, notwithstanding the legislation of 1822, con- 
tinued to be observed till March 1,1825F when a n  enlarged edition was pub- 
lished to the army. This, with some modifications, remained in force till Sep- 
tember 1, 1835, a t  which date a revision by Major General Macomb was printed 
by authority of the W i ~ r  Department, which was re-issued with amendments on 
December 31, 1836. Further on, January 25, 1841, May 1, 1847, January 1, 
1857, and August 10, 1861, successive revisions, containing additions 2nd varia- 
tions were promulgatecl ; each publication exhibiting an introductory announce- 

ment to the effect that the regulations thus revised had been approved 
24 by the Presiilent and were by hi!?! colninaud published " for the informa- 

tion and government of the military service," to be from their date 
"strictly obserred a s  the sole and standing authority upon the matter therein 
contained." And i t  is added, in the more recent issues, "nothing contrary to 
the tenor of these regulations will be enjoined in any part  of the forces of the 
United States by any commander whatever." The revision of 1861 was repub- 
lished as  of June 25. 1863, and this last edition remained i n  use during the 
latter portion of the late war and subsequently till the year 1881. 

Until the year 1866, the enactments of 1813 and 1816 continued to constitute 
the main legislative authority and sanction for the making and amending" of 
-

1gAnnals of Congress for 1822, pp. 1730-1734, 1753-1758, 1868. And see Gen. 
Fry's Pamphlet, (above cited,) p. 4. 

mThey were so observed because of the previous sanction of t h e  President, (under the  
Act of 1816,) whlch sanction was held by Atty. Gen. Wirt  t o  have given them a n  effi
cacy not affected by the legislation of 1822. 1 Opins., 547. And see G. O., War 
Dept., May 22, 1822, i n  which, i n  stating the fact  of the repeal of the provision of 
1821 by tha t  of 1822, i t  is announced that-" the  General Regulations for  the Army" 
thus " res t  solely on the  sanction of the  President. The said Regulations are, there- 
fore, continued in force by his authority in  al l  cases where they do no t  conflict with 
positive legislation." 

=lThe power to  amend the existing regulations, as conveyed by the Act of 1816, was 
repeatedly recognized by the authorities during th i s  interval. Thus Atty.-Gen. Wirt  i n  
an opinion addressed to  the Secretary of War in 1821, observes :-" I have no doubt 
that  the Secretary may, with t h e  approbation of t h e  President, alter a t  pleasure t h e  
existing regulations, * * * even although such alteration should go t o  a n  entire 
change of the  present system; provided t h a t  such regulations, a s  proposed t o  be altered. 
be consistent with the Constitution and  laws of the  United States." 1 Opins., 470. 
And see, to  a similar effect, 1Id., 549; 3 Id., 85. Later, Atty.-Gem Cushing, referring 
to  the enactment of 1816 a s  a "permanent provision" for  army regulations, remarks 
that-" under this  authority i t  is tha t  the  subsisting" (1853) "regulations for  the 
army have legal effect." 6 Opins., 15. Tha t  t h e  Act of 1816 authorized the Executive 
t o  alter at discretion the  regulatims recognized by it as in force, is also held by a 
United States Court in U. S v .  Maurice, 2 Brock., 105. And compare, a s  to the au
thority to alter the regulations for the  Xavy, given by the Act of July 14, 1862 (Sec  
1547, R. S.), the  opinion of Atty.-Gen. Bates i n  10 Opins., 416. 

I t  may be noted t h a t  the army regulations during this interval received indirect sanc
tion from repeated s tatutes  referrlug to  them in general terms a s  the "existing regula- 
tions," o r  referring to the particular regulations relating to  a certain subject, a s  trans- 
portation, forage, clothing, extra  pay, e t c ,  and also from a series of appropriation Acts 
in which appropriation was made for  the  " printing" of the  same. In Maddux v. U. S., 
20 Ct. Cl., 198, the Court say .-"When Congress permit regulations to  be formulated 
and published and carrled into effect year after year, the  legislative ratification must 
be implied." 
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general army regulations; these enactments indeed being from time to time 
supplemented by special statutory provisions relating to pmticu2ar branches of 

the service.= 
25 Later Legislation. In 1886,by the Act of July 28Q c. 299, "fising 

the military peace establishment" a t  the end of the war, the Secretary 
of War was " directed to have prepared, and to report to Congress, at its n e ~ t  
session, a code of regulations for the gowemment o f  the a m y  and o f  f7t.e militia 
L actuaZ service, which shatZ etnbrace aU necessary orders and f o m s  of a gm
ma2 character for the perfo~mame o f  all duties inccmbent an ojpeers and wmz 
in the unilitarv service, includimg ruZes for the government of courts-martial 
The existing regulations to remain in force until Congrese 8Ml have acted om 
said report." Here the general regulations in use in the army were, as a whole, 
for the first time since 1821,formally approved and recognized by Congress, and, 
for the first time since 1816, (when however new regulations were authorized 
only a s  "alterations " of those existing,) provision was made for a new issue. 
No regulations, however, were reported to Congress under this Act, or till after 
the passage of the Act next to be mentioned. 

Later, in 1870F by s. 20,C. 294, Act of*July 15,the legislation of 1866 was, so 
far as  regards the provision for new regulations, substantially superseded by 
an enactment-"that the Secretary o f  War sha16 prepare a 9 y s t e  of genera2 
regulations for the admidstration o f  the affairs of  the a m &  which, when ap
proved by Congress, shall be in force and obeyed until aztered or revoked by the 
swme authority; and said regulations shall be reported to Congress at its next 
session." In  compliance with this statute, a complete 6et of army regulations 
was reported to Congress by the Secretary of War, on February 17, 1873.% 

No determinate action, however, was taken upon these remaulations 
26 by Congress; but, i n  1875,by Act of March 1,c. 115, (still in force,) the 

requirement of the section of 1870, that the regulations be reported to 
and approved by Congress, was "repealed," and the President was specifically 
6c authorized under said section to make and publish r e g u b t h s  for the gov
ernment o f  the army in accordance with existing laws!' Here Congress 
relinquished the right, which it had repeatedly reserved in previous statutes, 
of ratifying, or a t  least supervising, the regulations, and surrendered to the 
Executive the fullest control over the subject. For not only is the President 
hereby empowered to make regulations without restriction as to form, quan- 
tity or quality, but also without limitation as to time. He thus has the power 
to re-make and alter, in the futures-a power expressly given by the Act of 
1816 and exercised thereunder till 1866,divested apparently by the legislation 

22 Many of these provisions a re  glven in the First Edition, p. 24, note. It Is not thought 
worth while to reproduce them here. 

Of the specfa1 regulations of this period the most extended and important were those 
which proceeded from the Provost Marshal General's Bureau, with the approval of the 
Secretary of War, under the Act of 1863 above cited. A set  d these, first issued on  
April 21, 1863, mas revised and republished with additions. on  May 1. 1864, and again 
o n  Sept. 1, 1804. 

The Act of March 3, 1851, c. 25, a. 2, 9,providing for regulations for the Military 
Asylum, (now Soldiers' Home,) not noted above, will be referred to hereafter. 

*Meanwhile special regulations relating to milltary subjects were autborlzed by aev- 
era1 statutes of which the following are still in force:-Act of July 28, 1866, c. 299, 
a 17, (Rev. Sts., Sec. 1180, a s  t o  hospital stewards;) J. R. of May 4, 1870, (Id., Sec. 
1225,a s  t o  issue of arms, &c., for colleges;) Act of June 17, 1870, c. 132, s. 1, (Id., Beo 
4787, a s  to  artificial limbs, &c., for disabled soldiers.) 

%These regulations are printed in Report, No. 85,Ho. of Reps., 42d Cong., 3d RPSR. 
"In  U. S. v. Eliason, 16 Peters, 301-2, the Supreme Court, referring to  the general 

power of the Executive to  establish reg~~lat lons for the government of the army, nay :
"The power to establish implies, necessarily, the power to modify or repeal, or to 
create anew." And see 3 Opins., 63; 5 Id., 41. 
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the latter year,' reserved to Congress by the Act of 1870, but now fully 
restored. 

In  the next year, (1876,) however, by a Joint Resolution of August 15, 
Congrew " requested " the  President " to postpone all action in connection 
with the publication o f  said reguzatims mtiZ after the report" of the Com- 
mission on the reform and reorganization of the army, created by Act of July 
24, 1876, was "received and acted upw by Congress at its next session." 

Upon the "report" here indicated no final action was ever taken, and the 
said Commission was, after March 4, 1879, discontinued. Thereupon, by Act 
of June 23d of that year,* the Secretary of War  was "authorized and directed 

to cause all the regulations of  the army and general orders n m in force 
2T to bs  codified and published to the a m y ,  and to defray the empenses 

thereof out of  the contingent fund o f  the army." 
The present Army Regulations. Upon this legislation, which was in effect 

an appropriation for the expense of carrying out the enactment of 1875, a 
compilation of regulations and general orders, in force February 17, 1881, was 
made and published to the army by the Secretary of War a s  of that  date. The 
authority to modify began soon to be resorted to, and was presently most freely 
exercised. The result was a multitude of amendments, additions and revoca- 
tions, announced in successive General Orders." 

These modifications became in a few years so numerous and confusing a s  to 
make necessary a further revision. This revision, published February 9, 1889, 
constitutes (with the amendments since made, for the modifying practice still 

. goes on ") the existing Regulations for the Army upon the subjects embraced. 
They have been repeatedly impliedly sanctioned in Acts of Congress since that  
date.m 

Legal Effect a n d  Force of Army Regulations. We have seen that Con- 
gress, in the existing law, no longer reserves to itself the  function of approving 
the army regulations, or makes i ts  approval of the same a condition to their 
taking effect, but  that, under the Act of 1875 above cited, the President is  vested 
with a general and exclusive authority to make and publish regulations for the 
army. As has heretofore been remarked, he may, in the due execution of the 
laws for the government of the army, make needful and proper regulations 
without any legislative authority whatever, similarly a s  he may give orders a s  
commander-inchief. A statutory authority for  general army regulations is 

indeed mainly useful and significant a s  a justification of such expenses 
28 a s  i t  may be necessary from time to time to incur i n  the publication of 

the regulations, since i t  implies that the requisite appropriation for the 
same will be made by Congress. 

*See 14 Opins., 173. The view, however, expressed by the Atty. Gen., in his opinion, 
aa to amendments, was not followed by the Secretary of War ;  repeated amendments 
being made and published in Orders between 1866 and 1875. 

mMeanwhile--since 1 8 7 6 h a d  intervened the Act of Aug. 15, 1876, c. 300, author
izing regulations a s  to  the furnishing of artiecial limbs in certain cases, and the Acts 
of March 3, 1873, e. 249, s. 2, nnd April 10, 1878, c. 58, to be hereafter referred to. 
providing for regulations for the Military Prison and for the  preparation, &., of bids 
for contracts. 

"These Orders were about three hundred and flfty in number. Many of them con
tained amendments of more than one, often of several, regulations. < Certain regula
tions were amended not  once but several times in successive Orders. 

Some two hundred Orders have since been issued, publishing modifications of these 
regulations. 

"Mostly in the Army Appropriation Acts. See 25 Slats. at Large, 968; 26 Do., 154, 
399, 777, 820, 874 ; 27 Do., 181, 484. 

[October 1. 1896. I t  is understood that  a new set  of Army Regulations is in  prepara- 
tion and soon to  be published.] 
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But, whether or not r ~ s t i l ~ g  upon anj- express authority s f  statute, the legal 
effect of arniy regulations--as of other regalations yroyer-is, as already indi- 
cated,-simply that of executive, administrative, instrumer~tai rnles and direc- 
tions as distinguished from statutory ennc t rnen~.~I t  is indeed somewhat 
loosely said of tbe army regulations by s o ~ eof the authorities that  they have 

the force ~f IT.w," but this expression Is well explained by the court in  U. S:e. 
We%~ter ,8~ follows:-" When it  is  sl~idthat they haye the  force of law, a s  
nothing more is n e a n t  thar. th2.t they ha.ve that  virtue when they a re  con- 
sistent with the laws established hy the Zegi~lature." That  is to say, while 
they have a legal force, i t  is  a force qaiie ilistincc from, and inferior and sub- 
ordinate to, that  of the statute law. They hnve the force of lam within their 
proper scope, not beyond it.J4 They are thns not law in ihe senFe of being a 
par t  of the "law of the  land," no]: a re  the:; embrnced in the designation, " laws 
of the Uv.itecl States," hut a re  law, and operiilive, as ~s.q:n.,cintio~l.sonly. -As 
such they a re  I%wto  the army and those whom they rnms~:?concern, and so f a r  
a re  bindi1:g and concl~sive. '~ While regulations, "intended for the govern- 
men; and direction" of officers and agents under his autliority, would not 

legally restrain, i n  the exercise of his  execntive powers, the President, 
29 or the head of the Department by whom the same were made? yet the 

President, a s  well as any other executive official, would be s!, f a r  bound 
by general regulations framed by him that he could not justly except from 
their operation a particular case to w-hich they applied." Regulations a r e  
also recognized a s  conclusive upon the courts in  cases to which they apply ;lB 

and when made in and for one department of the government, they a re  con
clusive upon any other department in which, in the settlement of accounts or 
claims, or otherwise, they a r e  found to be pertinent to the 

The binding force and application to the arnlx of the army regulations is  
Illastrated by the fact that a failure to obseisre a regulatioc may constitute a 
rniiita!.y offet~cr~~ogniziihlcLy court-martial unfler the 62d Art. of War.40 On 

" 4 Opins. At. G:,x . ,;;:! : 6 Id., 343. 
a!lGr:ltiot I-. ir. S., 4 Ui;n.::rd, Ii7; EL' p w t c  Reed, 10;: Ti. S..1 3 ;  U. S. v. E:~rci,. 

144 E. S . ,  68s. Fy~nonds1:. 1'. S.. ::I Ci .  TI., 153 ; In  t ; ~  ofrn1tt.r Smith, 23 Ct. C 1 ,  
459 ; Smith  T. :I. S., 24 Ct. Cl., ?I5 ; 1 4  <tpir;s. At. i$eit., iT.7. 

Dnries. ( 2  Wnre,j G4. Anc i  sce Wi:son n. U. F., 76 Ct. CI., 186. In  AlcXgrnarn 
v. 0. S., 28 Ct. C!., ,,iQO--1, t l ~ e  Court, zcfcrring yeil.!rrliy t,? tbr Regnlntions between 
J857 ;miISDil, s : i ~: " T ~ S C  t:een a:~prb\.cb by Con.rl.ess, a r e  Brlny Regulations, ha\-jui: 
recognk~fd:IS !~,,?.i!lg!-hr lol'ce cf law." [As to t h e  :~pprsvnl  or  sanr:.ion of t h r  Hegulo- 
.Lions of 1889, Bee o v t e ,  p. 31.j 

=See U. S. .v. &ton, 144 U. S., $88.
"5Sce 2 @pi]?:;. ht Gcrl., 530, 580;  O'Brien, ?,I; 0. S. v. Freeman, 3 Howard, 507;  

U. S. c. Morrisol:, 00 U. 8.,233 ; also Arthur n. U. S., 16 Ct. CI., 422, where it was 
held t h a t  a contract madr by the Burgcon Geueral with an :?ding assistant surgeon 
for  e compensation in exerss of tha t  fixed by the armg regulations d i d  not bi i~d the  
United States. And compare Camp, v. U. 8.. 11Z, U. S.,648. 

30 Smith u. U. S., 24 Ct. Cl., 216. And see U. 6. 2?. Burns, 12 Wallace. 246; Eyrne v. 
U. 	 S., 23 Ct. CI., 266. 

37Arthur v. U. S., 16 Ct. Cl., 422; 10 Opins. At, Gen., 17. 
ULockington's case, Brightly, 269 ; Maddur I:. U. S. ,  20 Ct. Cl., 193; Hughes w. 

Oaks, 69 Pa. St., 52. 111 the la t t r r  case, (p. 42,) the court, in referencc to the author- 
i ty  devolved upon the Secretary of the  Treasury by the Acts of July 13, 1861, and 
May 20, 1862, to prescribe ri'guii~titrl!:j in reg;irrI to commercial intercourse pei~ding the 
late  war, observe:--"A sollnd discretiol! is res ted  in  him, and i t  being of a govem
mental character, i t  is not liable to our revision or  re~ersal ."  But see post a s  t o  the 
action of the  courts where regulatiolls are  11nt eqrritnble. 

= 5  Opins. At. Gen., 39-40; U. S. u. Freeman, 3 IIoward, 567.

"DIGEIST, 70, 168. And see pos t ,  ch. XXV.--~IX~'X-$ECOND A B ~ c ~ .  
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&; the other hand, officers and soldiers, in  complvi: x i t h  a n  aulhorized regu1:t
tlon, will be just~fiedin law and protected by t ~ l ucoarts." 

But, to have legal force and effect, the regulnriol~s:?tiist c:i::?orm t : i b  certain 
principles, a s  follows :" 

1. They mus t  not  contravene existing j.,;~,:. Hi.::ul:lijofis prri.7~-sbe
30 ing subordiuate to 'statutory and constitu:ii.nr:! I:ry7: i t  is  clefir ttiat xi 

executive regulation may not conflict with or :wntrarene either i1.e Con
stitution or the provisions of an Act of Congress, r,~!aitiluk. !rherc i t  dom so. i t  
is, so far,  of no effect.'= 80, if Congress by espress 1egiai::tic;n should covPr th!-; 
pound previously occupie: by such a regulation, thc j i i i! -c .~.v-ould kc r3~p1acri; 
and become inogerati\.e, the higher law being paramounl:. ' 

I t  is in-recognition of this principle that, in  statutes a.nthorizing or cljrwtixlg 
the making of regulations, i t  is not unfrequently prescribe2 in express tern^ 
that the same shall not be incansistent with, or contrary or rep11g:r:int to, the 
laws, or the Constitution and laws, of the United States, o? iu ~ ( j r d sof likf: 
import." But such a provision is  of course surplusage, a coix?ition to this 
effect being always implied. 

2. They must not legislate." Regulations must confine themselves within 
their appropriate province-must not trench upon that  of legislation. A regala

tion which assumes to prescribe in regard to a matter which is properly 
31 a subject for original legislation, departs from " the  range of pilrely ex

ecutive or administrative action," '' is i n  a just sense a regciation uo 
longer, and can have no legal effect a s  such. h he leading case illustrntive of this 

'Gates v. Thatcher, 11 Min., 204. Note the Act of Dec. 17, 1813, c, 1, In regard 
to the  laying of an embargo, in  which (s. 11,) it i s  provided t h a t  a collector sned for 
exercising certain powers under the statute, '' may give this Act and t h e  h t l U c t i 0 1 8  
and regulatwna of the President in evidence for his justificatioii and defence." , 

'2Should army regulations in the  future materially fail t o  conform t o  the-principles 
stated, they may invite from C o ~ g r e s saction similar t o  t h a t  taken in 1822. See ante. 

" In  U. S. v. Symonds, 120 U. S., 49, a naval case, it is said by the  Supreme Court
" the authority of the Secretary" (of the Navy) " to  issue orders, regulations a n d  in
structions, t h e  approval of the President, in reference t o  matters connected with the 
naval establishment, is subject to  t h e  condition, necessarily implied, tha t  they must 
be consistent with the statutes which have been enacted by Congress in reference t o  the  
navy. H e  may, with the approval of the  President, estnblish regulations in  execu
tion of, o r  supplementary to. but  not in conflict with, the  statntes defining his powers 
or conferring rights upon others. And see S. C. in 21 Ct. Cl., 148; U. S. u. Wcbster, 
Daveis. (2Ware,) B.4 ; Boody ?7. U. S., 1 Wood. P; Minot, 164 ; McCall's Case, 5 Philad.. 
259 ; I n  re Spangler. il Mich., 298 ; Magruder v. U. S., Devereux, 148; Harvey v.  U. S., 
3 Ct. CI., 41 ; Morrison v. U. S.. 13 Ct. Cl., 2; Romero v.  U. S., 24 Ct. Cl., 331 ; Cren
shaw v. U. S., 134 U. S., 109;1 Opins. At. Gen., 470: 2 Id., 57-8, 232; 5 Id., 62;6 Id., 
10, 215. 365; 11 Id.. 254; 13 Id., 516; O'Brien, 31. I n  a recent Order, G. 0. 111, 
Hdqrs. Army, 1882, a certain regulation is " annulled " a s  being " in conflict with" a 
provision of the  Rev. Sts. 
&2 Opins. At. Gen., 232. And see McCall's'Case, 269, 273. 
"See. for  example, Rev. Sts., Secs. 1752, 2058, 2651, 2949, 2989, 3001, 3003, 3057, 

3215,4825,Acts of June 20,1874,c. 344,s. 8;March 3,1875,c. 136,s. 3;June 16,1880, 
c. 253, 4; June 19,1882, c. 231, 8. 1. The Act of March .l,1875, authorizing the issue 
of the present army re~ulat ions,requires thz t  they shall be " in accordance with existing 
law&" In Rev. Sts.. Sec. 2086,it is specsed tha t  certain regulations huthorized shall be 
" not inconsistent with treaty stipulations," .(with Indians.) 
-4 In re Griner, 1G Wis., 447. 
"f, Opins. At. Gen., 15. I n  Magruder v. U. S., Devereux, 148, the  Court of Claims, 

referring to regulations, observe--" It i s  the duty of the  Departments to administer 
the law, and not  to  make it." 

616156 0 - 44 - 3 
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principle is that of the regulations for the navy, entitIed a "System of Orders 
and Instructions," issued by the President in 1853, and which were condemned 
by Attorney General Cushing as being mainly of a "legislative quality," and 
in derogation of the constitutional powers of Congress, and therefore unauthor- 
ized and inoperative.- Similar views have been expressed by the authorities 
in other cases of a similar nature;' and i t  cap scarcely be questioned that an 
army regulation which should assume to impose a condition upon the enjoy- 
ment of a statutory right or the exercise of a statutory authority, to vest or 
divest rights to pay or rank, to restrict or  extend the jurisdiction of a court- 
martial or otherwise administer justice," to dispose of public property, to direct 
a s  to what persons should or should not be enlisted in the army? to prescribe 
rules of evidence, or to regulate airy other subject usually and properly reg- 
ulated by the legislative department under the powers conferred upon Congress 
by the Constitution-would be ultra wires and unauthorized. 

Whether indeed a regulation does or does not partake of the character of 
legislation may sometim6s be an embarrassing question. It has been remarked 
by Attorney General Cushing that "cases mag be supposed in which i t  is not 
easy to draw the line between what is legislative and what is  executive and 
ministerial!' " And Chief Justice Marshall, in expressing himself to n similar 

effect, has added that " the  precise boundary of this power," (that of 
32 making executive regulations,) " is  a subject of delicate and ditEcult 

inquiry."" 
3. They must conflne themselves t o  their subject. This principle is espe

cially apposite to regulations authorized or  directed by special statute to be 
made with regard to some particular subject: when made, they must be within 
the specific authority conferred, or (unless authorized under the general ex- 
ecutive function), they cease to be operative. The application of this principle 
has been variously illustrated by the authorities." In  some cases a statute, in 
authorizing regulations, has expressly provided that the same shall conform to, 
or not contravene or be incompatible with, the provisions of the Act itself 
which is the source of the authority. 

' 
As to the extent of the authority conveyed by the s t a tu t e th i s ,  where in- 

definite, is to be gathered not so much from the descrlptlve words employed a s  
from the nature o f  the subject to which the regulations are to apply. To the 
use in a statute of the words "general," " special,* "general and special," 
"necessary," "proper," L'suitable," &c., in designating the regulations to be 
prepared, little or no significance is ordinarily to be attached, such terms being 

a 6 Opins. At. Gen., 10-19. 
@ 10 Opins. At. Gen., 11-18, 413-4 ; 4 Id., 226; In re Griner, 18 Wis., 433- 4 ; hlcCnll's 

Case, 5 Philad.. 269. 
Bee Symonds v. U.S., 21 Ct. Cl., 162, 164. 

&'That a regulation alone cannot make an act or omlsslon a crimlnrtl oUence, but that 
for this a statutory requirement i s  essential-See U. 8.  v.  Eaton, 144 U. S., 688. 

Sce THIRD ABTICLE-" Znlistment in general," Chapter XXV. 
6 8 6  Oplns. At. Gen., 15. Similarly Atty. Gen. Legare, ( 4  Opins., 69,) refers to the 

authority "often delegated to the Courts to adopt rules of practice" as  " In some cases 
falling little short of leglslatlve power." 

Waymn v. Southard, 10 Wheaton, 43, 46. And to  a elmilar eEect, see In re Oliver, 
17 Wis., 681; Cooley, Prlns. Const. Law, 44. 

tcd See Aldridge v.  Williams, 3 Howard, 29;  Allen v. Colby, 47 N. IT., 644; Antrim's 
Case, 6 Philad., 286 ;McCall'e Caae, Id., 259 ;Newman u. Wright, 28 Ind., 105 ;5 Opins. 
At. Qen., 3 M @ ,  663; 10 Id., 47-79; And compare In the matter of Ferrens, 3 Bene 
dict. 442, where it was held that the "regulations for the government of the army " re
ferred to In the Act of July 28, 1886, 8. 37, applied only to persons actually in the 
army, and not to persons to be enlisted. 
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indeed surplusage." SO, no materially different import, in respect to the degree 
of the authority, is in general to be ascribed to the words " authorlzed" and 
r6required," or their synonyms. Nor is the sc0p.e of the authority necessarily 
to be deemed to be essentially affected by the character or dignity of the oficial 

in whom i t  Is vested. But where the regulations are to pertain to an 
33 extended and unusually important subject, as where they are to carry 

into effect an entire statute of many or varied provisions; where they a m  
adjust the details of a ramified and comprehensive system ;where high public 

considerations enter into the execution of the Act under which they are to be 
established;-in cases such as these the authority must needs be larger and 
more liberally construable than where the subject of a single provision, or a 
subject of a limited range or consequence, is to be regulated." The widest 
discretion in the framing of regulations may, it is conceived, properly be taken 
by the Executive in a case where the enactment conveying the authority has 
been prompted by the necessities of a grave public emergency, and especially 
pn existing or impending state of war.* 

4. They must be uniform. The further minor principle has also been 
noticed by the authorities that regulations must be "unifom," that is to say 
in ehelr application;-that they must apply equally and alike to all the persons 
or subjects of the class to which they relate. In this view, Attorney General 
Legarb, in advising the Secretary of the Treasury as to certain regulations to 
be issued by him under the revenue laws, observee" I need scarcely add that 
your regulatlons must be uniform throughout the U n i ~ n . " ~  So the Supreme 
Court, in ah adjudged case,- remark, of army regulations, that they "must 
be uniform and applicable to all officers under the same circumstances." 
In a few instancew the public statutes, in providing for regulation& have 
specially required that they be "uniform."" 

5. They should be equitable. It need scarcely be added that regulations 
should be just and equitable--that they should not be arbitrary or o p  

34 pre~s ive .~As already noticed, a regulation c a q o t  deprive a pereon of 
a legal right: and where a regulation is found to work an injnstice 

in any material matter, as  in the settlement of an omcer's accounts, i t  will 
be disregarded by the courts." 

OBJECTIONABLE FEATURES OF AR1Y REGVLATIONS. To the stn- 
dent, as well as.in practice, army 'regulations are the most unsatisfactory ele
ment of our written military law. .Resented in connection with statutes from 
whlch they are sometimes imperPectly discriminated; not unfrequently them- 
eelves partaking of the character of legislation and thus of doubtful validity ? 

In Gates a. Thatcher, 11 Minn., 204, the court in construing a provlsion of an Act 
of Feb. 24, 1864, providing for the furnishing by a drafted person of a substitute, " s u b  
ject to such rules and regulations as may be prescribed by the Secretary of War," re
mark: "Clearly, we tblnk, by this provislon, the Secretary of War may prescribe any 
regulations neceeaarw or reasoaabte to  protect either the government, tlie substitute, or 
the principal." 

"See The Thomas Gibbons, 8 Cranch, 428-9; Loekington v. Smith, 1 Peters, C. C., 
47-73. 

"Hughes .v. Oaks, 59 Pa. St., 41, 42.
'4 Opins., 63.
"U. S. v. Ripley, 7 Peters, 25. And see U. 8. .v. Webster, Daveig, (2  Ware,) 60. 
"As in the Acts of dug. 10,1846, c. 175, s. 2; March 3, 1863, c. 71; s. 27. 
s"It would be directly repugnant to the character of the power conferred, to s u p  

Pose that a power to make rule8 was a power to dispense with them altogether, and to  
substitute in their place caprice or arbitrary discretion." Atty. Gen. Toucey, 5 Opins.. 42. 

-Bee 4 Opins. At. Oen., 223. 
"U. 8. v. Cadwalader, ailpin, 563. And see U. 8. v. Mann, 2 Bmck. 9, 11. 
- see  instancea referred to in DIQUST,",4rmy Regulations," 16. 
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and fatally subject, a s  we have seen, to constant and repeated modification, 
their effect too often is to embarrass and mislead where they shouid assure 
and facilitate. To render them entirely useful, they shoula, in  the opinion 
of the author, be reduced t o  tne smallest available bulk; ali that  a re  really 
statutes aua all that  a re  of a legislative quality shoula be eliminated ; only those 
shmld be included that are  purely general, those relating to the business of 
the stafi corps being left to be established by the heads of the same, subject to  
the approval of the President; and the authority to amend snould be most 
rarely exercised. 

Besides the special regulations for certain of the staff ciedartmeuts of the 
Army-as tne Oranance, Medical Subsistence, kc., aeparcmenxs-which a re  
contained in the General Army Herniations, there a re  special sets of reguia
tions, in no part embraced therein, which may properly be noticed in this Chap- 
ter-as follows : 

1. THB RELiUl;Al'IONS FOB TH-IEIYIZLITANY aCPLDBNY. While tne 
cadets, professors, etc., of the West Point Military Academy, are, a s  a par1 or the 
Army, subject to the A m ~ y  Regulations, so fa r  a s  applicable to them,- they 

a re  also subject to special regulations framed expressly for their govem- 
35 ment a s  a separate branch of the military establishment. These regula- 

tions, initiated i o  the authority given by or implied from the Acts of 
March 16, 1802, c. 9, s. 2G28, and April 29, 1812, c. 72, s. 3, organizing and 
making provision for the corps of engineers," now consist of a set, of 362 pars-
graphs, published in 1877, and republished June 1, 1883; this revision having 
been preceded by various issues, of which the principal were published in 1831, 
1853, 1857, 1866 and 1873., Less extended regulations had previously existed 
in writing and a re  found in records of the Engineer bureau dated as  early a s  
i n  1817 and 1818. 

The regulations of 1883, with a few amendments since made, constitute the 
Regulations of the Military Academy. 

The authority and binding force of the special, regulations for the Academy, 
and the power of the President to modify and add to the same, have been rec- 
cjgnized in the opinions of the Attorneys GeneraLa 

It ileed hardly be observed that the prirlciples, heretolore indicated a s  prop- 
erly governing the framing of general regulations for the army and their sub- 
stance, a r e  equally applicable to these special regulation^.'^ 

2. REGULATIONS FOR THE M I L I T U Y  PXISONS. The Act of March 
3, 1873, c. 249, which provided for the establishment of the Military Prison 
maintained a t  Fort Leavenworth, Kansas, required the Secretary of War to 
organize a Board of direction which, it  was added, should "frame regulations 
for the government of the prisoners in accordance with the provisions of the 
Act." 

60 'iOpins. At. Gen., 328. 
elThe publ ish~d volume includcv also regulations spcciaily nuthorizrd or directed, by 

Secs. 1319 and 1330, Rev. Sts., to be prescribed for the  examinaiion of :ippointees to 
caaetsbips, autl in regard to the granting of leaves of ausence to officers ot  the Academy. 

a 1 Opins. At. Ged., 469 ; 7 Id. ,  328. 
e9The only portion of these regulations which would appear 'co be yubject to legs1 

criticism i s  that relating t o  " Discipline." Some of the paragraphs under this heud are 
i n  the nature of al'cicles of-war, aud might thus be deemed to trench upon the p-ovince of 
legislation. 
 

70 Rev. Sts., Sec. 1345. 
By :L recent Act of Marc11 2, 1895, this l'riso:~ i s  "transferred from the Uryarturent of 

War to the Department of Justice. to  be known a s  the United States Penitentiary." 
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A set of regulations for this purpose was published from the Head- 
36 quarters of the Army in (3. 0. 12 of February 19. 1877, and subsequent 

mended  s e b  in G .  0. 100 of 1888, G. 3.. 5 of 1888, and G. 0. 131 of 1890. 
m e s a  r e l ~ t e  to the duties of the ofticere and employees at the institntlon and 
thd books and accounts to  be kept by- them, and further t o  the admission, 
classification, diet, clothing, labor and dtscipline, of the prisoners, the school 
ma library for the  same, &c. 

For the m i l i t a v  prison a t  Alcatmz Island, Ualbfornla (not eetablished by 
statate),  rule8 md regulations were adgpted and  published by a n  order of the 
Department Commander, dated August 29, 1873, and revised and repl~blished 
In Aum~st,1WO. 

3. BEGlYLATIQNSFOB THE SOLDXEBCS' EOME ANT) THE NAT'CONAL 
EOME FOB DISABLED V0I;UNTEEB. SOLDIERS. As the qorrner of them 
inatftut!ons is nlaced under military directton, and the inrnstea of the latter 
are dl~chwged  O!BCerS and soldlew, the regulations for  the same may promrly 
be notired here. 

GoPrUers9Rome. By the Act of March 3, 1861, c. 25, entitled "an Act to 
found a Military Bsgrlum," it is provided tha t  certain dealmated officers of the  
army "shall be  e@o M o  Commiflslc~ners of the same." and these Commission- 
ern am fnrther empowered to mtabll8h from tlme t o  time regulettons ins the 
government and direction of the instltuttoon, subject to the  aDpr0va.l of the 
Seemtam of War." 

Under this authority regulations were adopted on  March 21 w d  May 80, 
1851,which were revised October 8, lSM. A new set was a d o ~ t e d  January 3% 
1883, which, however, was replaced by a revlmd wt-that now in force-
of April 9. lW,approved by the Secretary of War, April 17, 1885. Them 
regulations rels.te to the qualifications for  admtssion to the  Home, applications 
for admission. the rights and privileges of the inmates, and their government, 
the duties of the officers of the institution, functlon of the  Board of Commfs- 
sloners, kc. 

Voluuteer Home. By the Act of March 3, 1865,incorporating this institu
tion, m amended by that  of March 21. 1868, the  designated Board of 

37 managers, who a r e  also t h e  corporation, a re  authorized " t o  make by- 
laws, rules and regulations, for carrylng on the business and govern- 

ment of the home. and toSafJix penalties thereto." " 
Pursu8,nt to such authority, there was a d o ~ t e d  by the Roard in 18M a set of 

by-laws and regmlations. consisting of 23 Articles, and relatinq mainly to the 
appointment and duties of the officers of the ikstitutlon and the admission and 
disposition of i ts  beneficiaries. I n  Art. 18, In which the duties of the " Gov
ernor " are  set forth, it is provided that-" he shall from time t o  tlme make 
printed rules fo r  the government of the  employees and lnmates of the Institu- 
tion." Such rules have accordingly been made and publlshed. In the form of 
General and Special Orders, &c., relatlng to mllltary arganlzation. disclphe,  
labor, ~ o l i c e ,  h q e c t i o n ,  superintendence of shope, farm. &c,, creation of a fire 
company, use and dimosltlon of clothing, issue of quartermaster stores and 
tohacco. free postage, passes, and  a variety of other subjects. The Regulations 
0%the Home were republished. with additfons, In 1892. 

4.. OTEEB 5816I.AL 8Eff~LhTXO'NB. Other f~rmiflateil  regulations for  
Purwsss of instructbloa, adminlstratlon, kc, io the army, have heen ~ r o m u l 
gated from t!me t o  time, of which the following a r e  the grlnclpal: The "Firing 

?' Rev. Sts.. Sec. 4915. Amended, and the Board of Commtsnioaers reconntitiited, by 
Act of March 3. 1883. c. 130.
"Rev. Sts.. Sec. 4825. 
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Regulations for Small Arms," adopted i n  G. 0. 1 of 1889; The "Infantry Drill 
Regulations," adopted October 3, 1891; The "Cavalry Drill Regulations," 
adopted on the same date;" The  Regulations for  the examination of officers for 
promotion, published in G. 0. 80 of 1891. amended in G. 0. 6 of 1893;The 
Regulations for  the examination of enlisted men for promotion to the grade of 
lieutenant, published in G. 0. 79 of 1892; The Regulations in regard to the 
detail and duties of officers assigned to colleges, last issued in G. 0. 93 of 1893; 
The Regulations accompanying the code of maximum punishments, contained 
in G. 0. 21 of 1891, amended by G. 0. 16 of 1895;The Regulations for the 
government of the Army and Navy General Hospital a t  Hot Springs, Arkansas, 
set forth in G. 0. 60 of 1892;The "Post Exchange Regulations," published in 
G. 0. 46 of 1895. 

All orders, written o r  oral, made or given by any  competentapthority, 
38 from the commander-in-chief to  a n  acting corporal, a re  indeed in a gen- 

eral sense a part of the law military ; their observance by inferiors being 
strictly enjoined and their non-observance made strictly punishable. The or- 
ders, however, t o  which reference is now to be made, a re  the formal, generally 
printed, Orders, issued by the highest authority of the Army or  of some high 
command, and preserved a s  a part of the permanent records of the military 
establishment 

ORDERS OF THE PRESIDENT. As constitutional Commander-in-chief of 
the Army, and independently of course of any authorization or action of Con- 
gress, the President is empowered to issue orders to  his command; and the  
orders duly issued by him in this capacity, while ordinarily of but temporary 
importance as compared with his general army regulations, a r e  obligatory and 
binding upon whom they concern, and so properly cIassed a s  a portion of the 
general law military. The  validity and force of such orders have been repeat- 
edly recognized by the authorities." 

Their  fo rm .and contents. The  orders of the President, a s  commonly 
issued, are  in  the form of, and designated as, General and Special Orders; the 
latter which relate chiefly to  individual cases not being, in practice, published 
to the army a t  large. Since 1864, the  orders announcing the action of the 
President upon the proceedings of general courts-martial, which before were 
incorporated with the other General Orders, have been separately issued and 
numbered under the name of General Court Martial Orders.'* Both General 

and Special Orders have formerly for considerable periods emanated, 
39 and may still emanate, directly from the Secretary of War, who, in  mak

ing and publishing the same, a s  in  most of his  other official proceedings? 

75 With these Regulations may be classed the I' Army Artillery Tactics," adopted July 
17, 1873: the "Manual of Heavy Artillery," (Tidball's,) adopted Dec. 10, 1879; the 
"Manual of Guard Duty," (Kennon's.) adopted by G. 0 .  26 of 1890, and similar pub- 
licntlons. 

"'See 2 Opins. At. Gen.. 225, 228, 232; 5 Id., 15: 10 Id., 1 4 ;  The Thomas Gibbons, 8 
Cranch, 427 ;U. 8.v. Freeman, 1 Wood & Minot, 50; Cowell u. Hopkinton, 45 N. H., 14 ; 
also the Act of Feb. 19, 1873, e. 169. 

Congress has, in some instances, expressly directed that certain mntters "be pub-
Hshed in General Orders." See Acts of June 25, 1864, e. 149, s. 2 ;  July 4, 1864, c. 253, 
s. 8. 10. 

mSimilar forms and designations are given to the Orders issued from the Hend
quarters of Military Divisions and Departments, and of Armies in time of war. 

[But see, now, G. 0 .  29 of 1894, directing the resuming of the old form of publica- 
tion in ''General Orders,'' " in cases of oftlcers and in important cases of enlisted men."], 

7aIn all, except where Congress has, as it may do, invested him with independent 
powers or devolved upon him independent duties. Kendail v .  U. S., 12 Peters, 610. 
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acts as the representathe and presumably by the direction of the President ;" 
the indication-" by the direction of the President," though not essential? beiug 
not unfrequently expressed. Such Orders a r e  now, however, usually promul- 
gated through the Headquarters of the Army; although the provision of the 
Act of March 2, 1867, requiring that  " all orders and instructions relating t o  
military operations " should be " issued through the General of the Army," was 
repealed by the Act of July 15,1870, c. 294, s. 15. The only Orders of this class 
which a r e  now, in  practlce, signed by the President a r e  those setting forth his 
action on sentences of court-martial, of which his confirmation is required by 
law--as sentences of dismissal of oficers. This sign-manual is not, however, 
necessary even here." 

As has heretofore been notlced, the General Orders i n  force on February 17. 
1881, were, by the authority and direction of the Act of June 23, 1879, com- 
plied and published by the Secretary of War in connection with the existing 
Army Regulations, and printed therewith in  the volume issued from the War  
Department on the date  first named: they were thus practically converted into 
regulations. So the volume of the succeeding and now existing Regulations 
of 1889 purports to contain " a  condensation and revision of all  regulations 
and standing orders in force a t  i t s  date." 

The General Orders cover a great variety of particulars connected with 
40 the discipline, employment, pay, clothing, subsistence, quartering and 

transportation of the  army, the  providing them with animals, arms, 
munitions, &c. As  certain so-called "Regulations " are  not properly classed 
ns such, so a considerable-proportion of the General Orders a r e  not orders a t  
all but nzedia for the promulgation to the army of new legislation of Congress, 
regulations made or amended,. appointments,! promotions, etc., of offlcers, 
opinions of courts or law-oflcers, o r  other matters of information of value to  
the service. 1 n  time of peace Indeed the Special Orders, by which direction is 
more commonly given a s  to the duties of inferior officers, changes in station, 
details of general courts, discharges of soldiers, &c., &c., a re  in a larger 
proportion orders proper than those designated a s  General. In  connection 
with the General Orders a re  from tlme to time published " Circulars " to  the 
army, the usual purpose of which is not to  convey commands but to com
municate rulings and decisions of the Secretary of War, and to advise officers, 
etc., of matters of which they will properly take notice in the  course of the per- 
formance of their functions and duties. 

ORDERS OF HILITARY COMXANDERS. Of a similar force and effect 
to the Orders of the President, though within a narrower range, a r e  the General 
nnd General Court Martial Orders, and Special Orders, made and published by 
the superior military commanders, such a s  commanders of Divisions and Depart- 
ments. As to  the Orders thus promulgated in  their general military capacity, 
these commanders directly represent, and exercise in  a greater o r  less degree 
the authority of the Commander-in-Chief.M I n  the Orders i n  which they act 

"Parker v. U. S., 1 Peters, 297; U. 5. v. Ellason, 13 Id., 302; U. S. v. Freeman, 1 
Wood & Minot, 50 ;Lockington's Ckse, Brightly, 282 ;In re Spangler, 11 Mlch., 313, 322; 
In re Neagle, 39 Fed., 834 ;Opins. At. Gen., 380 :7 Id., 453 ;10 Id., 14 ;14 Id., 458. 

In some instances durlng the late war, orders termed "Executive Orders," or '' War 
Orders," were issued directly by the Prevident in his own name, similarly to proclama- 
tions. See such orders in Vol. XIII. Stats. at Large, pp. 7 7 6 7 7 8 ;  a. 0..War Dept., of 
March 11, 1862 ; Do. 252, 300, 331, of 1863; Do. 35, 100, 308, of 1864. 

?s See 17 Opins. At. Gen., 19, 44 ; 16 Do., 290. 
U. S. v. Page, 137 U. S., 673. 
 
See Lockington's Case, Brightly, 288 ;Clark v. Mck, 1 WIon. 8; Napler, 67, ,116. 
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upon the proceedings and sentences of courtsmartial, they exercise an author 
ity expressly conferred upon them by statute, though here too they act practi- 
cally a s  substitutes fcr tile Commander-in-chief. The very numerous Otders, 
especially of the latter character, issued durhg the llrte mar, are a ~nonument 
to  the fidelity to duty and sx!rupulous regarit for justice which have in ,general 
characterized our high commandeJs in war as  well a s  in  peace. In  the thou- 
sands of these Orders published during that period from the headquarters of 
the various departments, divisions, districts, brigades, aarmies and army corps, 

the errors of law discovered l ~ a v e  been strilringiy tew, and the cases 
41 	 in which justice has not clearly been duly administered most rare. To 

the= Orders, a s  a most valuable part of our military law and .histor$, 
references will be abundantly made in the course of the following Chapters. 

PRINCIPLES GOVERNING OBDEES. As in the making of Regulations, 
so in the framing of Orders, the principles heretofore laid dwxn to the effect 
that  executive acts may not trench upon the province of legislation, or con
flict with the existing constitutional or statutory law, are  to be strictly ob
served. Further, Orders should not conflict with established Regulations." 
And Orders issued by commanders of departments or armies, or other mili- 
tary autllorities inferior to the President, may not contravene the orders of the 
latter as  Commander-in-chief. 

-	 2 Opins. At. Gen., 230-234; 6 Id., 15. I n  a n  Act of March 3, 1863, t w o  designated 
General Ordera of the War Del~ar tment ,  relating to eniistments, were in express t e r n s  
" rescin(2ed " by Congress. 

2 Opine. At. Gen., 230-234 ; 10 Id., 17. 



CHAPTER IV. 

THE UNWRITTEN MILITARY LAW. 

42 WHILEthe Military Law has  derived from the Comn~on Law certaiu 
of the principles and doctrines illustrated in its code,' i t  has also a lex 

mn scripta or unwritten common law of its own. This consists of certain 
established principles and usages peculiar o r  pertaining to the military status 
and service, and which, though unenacted, a r e  recognized in the 84th article 
of war, under the designation of " the custon~ of war," as  a means for the 
guiding of courts-martial in the administration of justice in doubtful cases. 
The same a r e  also recognized by the courts and legal authorities a s  operative 
and conclusive a s  to questions in  regard to which the  written military law is 
silenL2 

This unwritten law may be said to include :-1. The " customs of the service," 
so called ; 2. The unwritten laws and customs of war. 

1. USAGES OR CUSTOMS OF THE SEBVICE. These, whether origi
nating in tradition or i n  specific orders o r  rulings, a r e  now, as such, not nu- 
merous, a large proportion, in  obedience to a natural law, having changed their 

form by becoming merged in written regulations embraced in the General 
43 Regulations of the Army.3 The regulations, for  example, on such sub- 

jects a s  discipline, precedence, conlmand, arrests, and the procedure of 
courts-martial, a re  in  great part but the specific expression of usages of more or 
less early date, most of which have come to us  from the British service. 

As to t h e  procedure of mili tary courts. Here, however, usage still gov
erns a s  to various important particulars. Thus a reference to usage a s  fur- 
nishing a guide for  the judgment of the court upon the FINDINGis  not un
frequently required t o  be  made on military trials, anct especially a s  apposite 
to the question whether the facts .alleged or proved constitute the mtlitary 
offence charged. For example,-whether a n  order which the accused Is 
charged to have disobeyed was a " lawful" order; whether the accused is to 
be considered a s  having been "on duty" a t  the time of his alleged offence; 
whether a n  officer charged to have been assaulted by a soldier was a t  the time 
" in the execution of his office;" whether certain acts amount to "conduct un
becoming a n  officer or a gentleman," or to "conduct to the prejudice of good 

'See 1 Opins. At. Gen., 233 ; 6 Id., 204 : Prendergast, 200. 
The general usage of the military service, or what may not unfitly be called the 

clxstomary military law." Story, J.,  in Martin u. Mott, 12 Wbeaton, 35. And see Bar- 
wis v. Keppel, 2 X'ilson, 314: U. S. v. Macdaniel, 7 Peters, 14 ; U. S. v .  Webster, Daveis, 
( 2  Ware,) 42, 43, 56:  1 Opins. At. Gen., 699 ; 2 Id., 461 : 1 Bishop, C. I.., 50;  Cooley, 
Prins. Const. Law, 137 ; Prendergast, 53 ; Simmons, 8 80 : Clode, M. L., $28 ; O'Brien, 
223; De Hart. 20 ; Rautz. Customs of the Service. For an express statutorv recognition 
of "the usages and customs of armies," and " the custom and usage of the sea service," 
see c. 27, s. 8, and c. 24, s. 11, Acts of Mzrch 2, 1799. 

a Compare U. S. v. Webster, Daveis, (2  Ware,) 56 ; O'Brien, 223. 
 
41 
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order and military discipline;" in what acts consist the offences of false 
muster, mutiny, -misbehavior before the enemy, breach of arrest, or deser
tion;-as to such questions, the court in deliberating upon its judgment (as 
also the commander in passing upon the same), will constantly recur to the 
general usage of the service a s  understood and acted upon by military men. 

Usage may also be authoritative in connection with the question of the pun- 
ishment to be imposed by the SENTENCE. The Articles of war and the Regula- 
tions indeed specify nearly all the species of punishment t o  wliich an officer 
or soldier may be subjected; but tO determine in some cases as to the kind, 
and in others as to the degree, in amount or  duration, of the proposed punish- 
ment; to decide whether the same is sanctioned by custom or is 'Lunusual;" 
a s  also in some instances to indicate o r  direct a s  to the form of the execution 
of the penalty-the court, (or the reviewing authority,) will not unfrequently 
have occasion to take into consideration the unwriten law or  practice of the 

. service.' 

44 2. LAWS OR CUSTOJES OF WAR. These are the rules and prin- 
ciples, almost wholly unwritten, which regulate the intercourse and acts 

of .individuals during the carrying on of war between hostile nations or peoples. 
While properly observed by military commanders in the fleld, they may often 
also enter into the question of the due administration of justice by military 
courts in cases of persons charged with offences growing out of the state of 
war. Such laws and customs would especially be taken into consideration by 
military commissions in passing upon offences in  violation of the laws of war. 
But courts-martial also, in time of war, may have occasion to recur to the 
?me, upon trials of military offences peculiar to a state of war and expressly 
made cognizable by such courts by the Articles of war--as, for instance, the 
oeences of relieving a n  enemy (Art. 45), corresponding with or giving intelli- 
gence to an  enemy (Art. 46). forcing a safeguard (Art. 57), and the offence of 
the spy? (Sec. 1343, Rev. Sts.) And so, upon trials involving the rights or 
obligations of prisoners of war. I n  such cases the unwritten laws and cus- 
toms of war, a s  generally understood in our armies. or a s  deflned by writers 
of authority, will often properly be consulted a s  indicating whether certain 
acts are to be regarded as constituting the offences charged, or what measure 
of punishment will be just and adequate in the event of conviction. Certain 
of these laws and customs will hereafter be referred to in considering par
ticular Articles of war. I n  the main, however, they pertain to the separate 
Title of the Laws OF WAB, the subject of PABT11.of this work. 

ESSENTIALS O F  A USAGE OE CUSTOI. As to what constitutes a 
usage or custom in law,-it is laid down by the authorities that it must consist 

of a uniform, known practlce of long standing, which i s  also certain and 
45 reasonable: and is not in conflict with existing statute or constitutional 

.Less frequently now Indeed, in view of the enactment of the statute of Sept. 27, 
1890. c. 998. authorizing the President to prescribe madmum punishments--since pre
scribed by him in Q. 0: 21 of 1891. (amended by a. 0. 16 of 1895.) 

'The original Article of War of 1806, in regard to spies, provided that, on convlc
tion, they should "suffer death according to the law and usages of nations." 

'U. S. v. Duval, Gilpln, 366 ;Collings v. Hope, 3 Washington, 149; U. 8. v. Buchanan, 
8 Howard, 102 ;Knights of Pythlas' Case, 3 Brewst., 462 ;Minis. v. Nelson, 43 Fed.,777 ; 
2 Qreenl. Ev., B 261: 2 Parsons. Con.. 48: Lawson on Usages and Customs, 2-16. It  
must be so long-continued and notorious that all persons concerned may be presumed 
to have knowledge of it. Wadley v. Davis., 59 Barb., 603 ;Saint v, Spith, 1 Cold., 61. 
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provisions! A civil custom cannot set  aside or modify the statute law,' o r  
subsist in  regard to any matter regulated by such law.' Moreover a prevail- 
ing usage is superseded when an enactment is made covering the subject: a 
usage can grow up or continue only in reference to  a subject upon which the 
written law is silent or quite obscure.. So, a usage or custom of war o r  of the 
military service, to be recognized and acted upon a s  such by a military court o r  
commander, must have prevailed without variation for a long period, must be 
well d e b e d ,  equitable, and uniform in its application, must not be prejudicial 
to military discipline, and must not only not be a t  variance with the statute 

o r  written law relating to the army but must pertain to a subject not 
46 provided for by such law.'o A ministerial officer (as  i t  has  been observed 

by a U. S. Court)" cannot institute a usage, but the same must be built 
up out of a series of precedents;" so, a custom of the service cannot be created 
by isolated or occasional instances," or by the practice of a particular command or 
commander,' but must be a usage of the army a t  large or of some separate or 
distinct branch of the military establishment, as, for example, the Military 
Academy and Post of West Point. An illegal or unauthorized practice, how- 
ever frequent or long continued, cannot constitute a legal usage. 

CUSTOM OF THE SERVICE A S  A DEFENCE: I t  will be apparent from 
the foregoing that  an alleged military usage cannot avall an officer o r  soldier 
charged with a military offence, to vindicate his act, except where its existence 
and its lawfulness a re  susceptible of exact proof. "Custom of the  service "

'Thompson v.  Riggs, 5 Wallace, 680: The Bloyd Acceptances, 7 Id., 677. " No erro
neous practice of however long standing can justify the allowance of a claim " against 
" the true intent and meaning" of a statute. U. S. v. Freeman, 3 Howard, 564. Usage 
"arises from long recognized rights countervened by no legislative action." Miller v. 
McQuerry, 5 Mclaan, 472. And see authorities cited in preceding note; also G. C. 
M.0. 86,Dept. of Dakota, 1892. 
'6 Opins. At. Gen., 73. But though usage cannot alter the statute law, i t  may be 

evldence of the construction given to  it. U. S. v.  Gilmore, 8 Wallace, 330; 2 Opins. 
At. Qen., 460; 3 Id., 363. It may also be evidence of the  intent o r  purport of a regula
tion. 2 Id., 560, 705; 8 Id., 5. This i s  especially true of the usages of the executive 
departments of the government. U.S. v. 'Qilmore: U. S. v. Lytle, 5 McLean, 17;U. S. v. 
Maurice, 2 Brock, 100. 

e "  Generally, a statutory enactment controls all prior usages and laws, and estab
lishes the rule which governs the subject-matter." U. S. v. Collier, 3 Blatchford, 332. 

""In order to apply i t "  (the custom of war) " to any particular case, i t  must be 
certain and well defined, and clearly not opposed to  any law or regulation." De Hart, 20. 
There can be "no excuse for a practice which, with whatever good intentions, i s  forbid 

'by 	 law." 	 Q. 0. 1, War Dept., 1861. "Customs of service can only be taken a8 
precedents to  follow, when intrinsically proper of themselves, and supplementary of the 
written law and regulations, on points on which the latter a re  silent, and when not in 
direct opposition to these." G. 0. 2, Dept. of Texas, 1874. (Gen. Augur.) "The evi
dence o t  a custom t o  disobey a General Order was rightly rejected by the court. A 
custom, to be a good one, must not be contrary to law, or  the law governing troops, but 
must be a general custom, a well-known custom to all the command." G. C. M. 0. 2. 
Dept. of Va.& No. Ca., 1865. (Gen. Butlef.) And see Hough, C. M., 372, 620 ; G. 0. 4, 
Dept. of La.. 1866;Do. 15.First Mil. Dist., 1870. That a custom of the service must be 
uniform is  held by the  court in U. S. v .  Buchanan, Crabbe, 578, where, referring to  a n  
alleged uaage in regard to the emoluments of pursers in the navy, i t  is  sald : "A uaage to  
be bindlng must be uniform and applicable to all ofecers of the same grade under slmilar 
circumstances." In  4 Opins., 18, Atty. Gen. Legare, in allusion t o  B supposed usaEe 
of courts-martial in regard to adjournments, says: "This I understand to be the uniform 
practice ;and uniform practice is  good law in such cases when i t  is  not unreasonable and 
works no wrong." 

U. S. v.  Babcock, 4 McLean, 113. 
 
laSee 6 Opins. At. Gen., 351. 
 
"U. S. v. Buchanan, 8 Howard, 102. 
 .Compare Greenwich Ins. Co. v. Waterman, 54 Fed.. 839. 
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i t  is remarked i n  a General Order'5-" is a treacherous tribunal, and I t  is a 
hazardous thing for an officer to appeal to i t  to justify failure to obey orders 
or a departure from strict compliance with the articles of war." The existence 
in a command of an unauthorized practice, sanctioned by a commanding or 
superior ofiicer, may solnerimes exrenuate the act  of a suboreinate wno adosts 
it, but, unlike a legal custom, i t  c a ~ n o t  serve as  a dele'il~e.'~ 

0. 42, Dept. of Washington, 1866. (Gen. Augur.) And see G. C: M. 0. 86, Dept. 
of Dakota, 1892. 

l6 In  G. C. M. 0.I, Degt. of the hfo., 1885, the court, in connection with its sentence, 
observes: " The court is of opinicli that. the following of an unautnorired and perni
cious custorn constitutes no good defence for any neglect on the part  of the  accilsed." 
[For " custoii " the term should, strictly, have beec pruetice: c~s ro in  proper cannot, of 
course, fitly be described as " uniiuthorized."] And see Do. 22, Id., 1887. 

1". 
 



CHAPTER V. 

TEE COUBT-MBRTIALITS HISTORY AMD NATVBX. 

47 HAVINGseen in what consists Military Law, we proceed to consider the 
tribunal by which it is mostly administered-the Court-Martial. The 

subject will be presented, in this and succeeding Chapters, under the follow- 
ing heads: 

I. The Origin and History of the Court-Martial. 
11. I t s  Nature a s  a legal tribunal. 

111. The Constitution of General Courts-Martial. 
IV. The Composition of General Courts-Martial. 
V. The Jurisdiction of General Courts-Martial. 

VI. The Procedure of General Courts-Martial. 
 
V'II. The Inferior Courts-Martial. 
 

THE ORIGIN AND HISTORY OF COURTS-MARTIAL. 

EARLY FORMS-TEE FRANCO-GERXAN SYSTEM. Some form of tri- 
bunal for the trial of military offenders would appear to have coexisted with 
the early history of armies. I n  those of Rome justice was commonly admin- 
istered by the magistri militurn, and especially by the legionary tribunes, either 
as  sole judges or  with.the assistance of counci1s.l Among the early Germans, 
judicial proceedings i n  time of peace were conducted by the  Counts assisted by 
assemblages of freemen; in time of war by the  Duke o r  military chief, who, 
a s  heretofore remarked, usually delegated his  jurisdiction to the priests who 
accompanied the army and carried i ts  banners. S t  a later period arose courts 
of regiments, held either by the colonel o r  by a n  officer invested by him with 

the staff or mace called the regiment, as the emblem of judicial authority, 
48 and of which courts soldiers a s  well a s  officers were eligible as  members: 

for  the  trial of high commanders the King convened courts of bishops and 
nobles. During the Middle Ages, however, the civil and military jurisdictions 
were, a s  indicated in  Chapter II., but imperfectly distinguished, and i t  was not 
til l  a comparatively modern date that  special courts administering military 
codes may be said to  have been instituted.' In France, courts-martial (conseils 
d e  guerre,) appear to have been first established by an ordinance of 1655, mili
tary persons having previously been subjected to the jurisdiction, successively, 
of the Mayor of the Palace, the Grand Seneschal, the Constable, and the Provost 
Marshals."n Germany, courts-martial proper, (milita1-qerichts,) may probably 
be traced back to the articles, already referred to a s  earliest in  date, of the 
Emperor Fredericlr 111. of 1487: they were specifically provided for-the re 

Bruce. Insts.. 2 9 5 3 0 0  ; Adams, Roman Ant., 330 ; De Chenier, Ghidr des Tribunaux 
Militaires, Introd. ; Von Molitor, Kriegsgerichte und Militiirstrafen, 11. 

See Von Molitor, ante; Ayala, de Judiciis Militaribus ; Le Faure, Lois Militaires de la 
France; De Chenier, ante; Bruce, 300. 

"Le Faure, p. 141. And see Foucher, Code de la Justice Militai!e, p. 3. 
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markable "spear" court, (in which the assembled regiment passed judgment 
upon its offenders,) being especially characterized-in the penal code of Charles 
V., though more accurately defined in the articles of Maximilian II., of 1570.' 
Meanwhile, however, the Anglo-Norman system of administration of justice, in 
which the courts were open, the prosecution was public and verbal, the accused 
was tried by a jury of his peers or m i l i w  associates upon specific charges and 
was permitted to be heard in his defence, and the proof was made by the exam- 
ination of witnesses-in contradistinction to the inquisitorial method which was 
subsequently adopted-had extended te England, G w e d e n  and Rnsais, and pre- 
vailed generally throughout Europe.' The courts established by the codes and 
articles, (heretofore specifled:) of the sixteenth and seventeenth centuries' 
were courts of this system, and to such courts the present British and American 
court-martial is more nearly assimilated in its procedure than to the now-exist- 

ing military court of Germany or France. 

49 BRITISH COURTS-MARTIAL.-The Court of Chivalry. In the 
English law, the original of the modern court-martial is diaovered In 

the " King's Court of Chivalry," or ''Court of the High Constable and Marshal 
of England"-sometimes also designated as the " Court of Arms" or "Court 
of Honour "--of which the judges were the Lord High Canstable and Earl 
MarshaL These officials, who date from the times of the Frankish-
Carlovingian-Kings, are said to have formed a p a d  of the  Auto Regis of 
William the Conqueror, but i t  was, apparently, not till the subdivision of that 
tribunal into separate courts by Edward I, in the latter part of the 13th 
century, that the Court of Chivalry began to have a distinct existence. Thua 
instituted, it came to exercise an extended jurisdiction, both civil and criminal; 
taking cognizance not only of "all matters touching honor and am," "pleas 
of life and member arising in mattem of arms and deeds of war," "the 
rights of prisoners taken in war," and, generally, of "the offences and mis
carriages of soldiers contrary to the laws and rules of the army," but also of 
clvil crimes and matters of contract.' Having thus indeed gadually en
croached upon the other courts of common lav, the Court of Chivalry was 
subsequently, by acts of parliament, restrained and curtailed of much of its 
power; and, the office of High Constable having, ae a permanent judicial 
function, been discontinued, upon the attainder of the then Constable, in the 
13th year of Henry VIII, this tribunal, though a t  &at held a t  intervals by 
the Marshal alone, fell into disuse. From a case adjudged in the Court of 
Queen's Bench so recently as in the 1st year of Anne: it is eeen that the Court 
of Chivalry, as held by the Marshal, still survived with a doubtful and trifling 
jurisdiction apparently rarely exercised. But though never abolished by spe- 
cific statute, it had, some time before the English Revolution, practically ceased 

to exist as a military tribunal." 
M) Later history. Upon its decadence, and during the interval preceding 

the first Mutiny Act, justice was administered, in the military forces 

4 Eoppmann, MilitNrstrafgesetzbuch ; Von Molitor, ante. 
Von Molitor, Sec. 1 D 8. 
See Chapter 11. 

q See especially the Articles of Qustavus Adolphus, in Appendix. 
8 A  corresponding jurisdiction was exercised in naval cases by the Lord High Ad- 

miral. Thring, 5 ; Clode, M. L., 41. 
@Chambersv. Sir John Jennings, 7 Mod., 127, and 2 Salk., 553. 
x0Upon the history of the Court of Chivalry, see Coke, 4 Inst., 123; Hale. Hlst. Com. 

Law, 422; Hawk, P. C., b. 2, c. 4 ;  3 Black. Corn., 68; 4 Stephen, Corn., 329; Boyer, 
Corn. Const. Law, 281; 2 Qrose, Hist. Eng. Army, 58-80; Tytler, 38-42, 46, 377-392; 
Adye, 1-12; 2 McArthur, 15-20 ; Pipon & Col., 7-9 ; Clode, M. L., 83, 168; Id., 1 M. F., 
76, 473; Pratt, 6 ;  Lieber, Observations on origin of military trials, &c., N. York, 1878; 
Chambers v. ~ennings,'ante; Em-parte Reed, 100 U. S., 20. 

mailto:@Chambersv
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from time t o  time raised, mostly by martial courts or councils held under the 
ordinances or articles heretofore noticed," or assembled by special commission 
issued under the royal prerogative, o r  what was arbitrarily assumed to be such.- 
During the reigns especially of the Tudors and Stuarts, and prior to  the Petitioh 
of Right, military law, a s  administered, more nearly resembled the martial law 
than the military law of modern times; trials of civilians by courts-martial. 
and the imposition by the same of the  death penalty, being sanctioned in cases 
in which the law of the land did not authorize such jurisdiction or punis l~ment .~  
I t  was such arbitrary exercise of military authority which was doubtless had 
in view by Hale1' and Blackstonen in their apparent confounding of military 
with martial law, to the disparagement of the former. 

At length, by the original Mutiny Act of 1689, already described, the infliction 
of the death penalty within the Kingdom was prohibited except upon conviction 
of mutiny, sedition, o r  desertion, and the Sovereign, (for the flrst time by legis- 
lative authority,) was expressly empowered to grant commissions to convene 
courts-martial, whose jurisdiction and powers, extended and developed in sub- 
sequent Mutiny Acts and Articles of War, have flnally--as has been seen in 
Chapter 11-been established and defined in the Army Act of 1881. These pow- 
ers, a s  compared with those of our own military courts, will be frequently re
ferred to in the course of this treatise. 

THE AMERICAN COURT-MARTIAL. The English military tribu- 
51 nal, transplanted to  this country prior to our  Revolution, was recognized 

and adopted by the Continental Congress, in  the first American Articles 
of war of 1775, where the different courts-martial-General, Regimental, and 
detachment o r  aolrrison courts-were distinguished, and their composition and 
jurisdiction defined. These provisions were modifled and  enlarged in the  suc- 
ceeding Articles of 1776 and 1786, and in the latter the  authority to order gen- 
eral courts was more precisely indicated. Coming to the  period of the Con- 
stitution-that instrument, while expressly empowering Congress to  provide 
for the government of the army, and thus to  institute courts-martial," also 
recognized-in the Vth Amendment-the distinction between civil offences and 
those cognizable by a military forum." But, in  legislating' in view of these 
provisions, Congress did not originally create the court-martial, but, by the 
operation of the Act of September 29, 1789F continued i t  in existence a s  pre- 
viously established. Thus, a s  already indicated, this court. is perceived to be 

"See Chapter 11. 
*Grant v. Gould, 2 A. Black., 69, 84 ;T~rtler,48-58 ;Adye, 13-15 ; 2 McArthur, 20; 

Kennedy, 1;Pipon & Col., 9-12, 17-18 ;Pratt ,  7. 
* 1 Black. Corn., 414; Hallam, Const. Hist., vol. 1, pp. 325-330, 531 : Manual, 7-8, 

clted In Ch. 11, p. 8, note. Col. Woodward's Essay on MU. & Mar. Law, United Servlce 
Mag., Oct., 1879. 

I'Hist., Com. Law,c. 2. 
U1'Martial law, which is  built upon no settled principles, but is entirely arbitrary 

In i t s  decisions, is, a s  Sir Matthew Hale observes, in truth and reality no law, but 
~ornething indulged rather than allowed a s  a law. The necessity of order and discipline 
in an army is t h e  only thing whlch can give it countenance" 1 Black. Corn., 413. And 
see 8 Opins. At. Gen., 365-6; also Par t  11.-MARTIAL LAW. 

laSee Dynes v. Hoover, 20 Howard, 79 ;Em parte Reed, 100 U .  S., 21 ; Ex parte Big
gers, 1McM., 69; 5 Opins. At. Gen., 508. 

" E x  parte Mason, 105 U. S., 700;Ex parte Milligan, 4 Wallace, 123, 137, 138: In re 
Bogart, 2 Sawyer, 396 ;Trask v. P a n e ,  43 Barb., 569 ; In  matter of Martin, 45 Id., 142; 
People v.  Daniel], 6 Lansing, 43 ; Rnwson v.  Brown, 18 Maine, 216 ; Rawle, Const., 220; 
Whiting, War Powers, 553;6 Opins. At. Gen., 425; 17 Id., 297. 

"Providing t h a t  the Army should continue to  be governed by the existing articles 
of war. 
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in fact older than the Const i t~t ion, '~  and therefore older than any court of the 
United States instituted or authorized by that  instrument. 

The revised code of Articles of war  soon af ter  enacted, vix, by the Act of 
April 10, 1806, repeated the provisions of 1786 in regard to courts-martial, with 
some slight modifications consisting mainly i n  extending the authority to con- 
vene general courts and in substituting the  President for  Congress in the cases 
in which the latter had previously been vested with final revisory authority. 

These earlier codes, a s  also the later Articles, have been considered in Chap- 
ter II., and are set forth in  the Appendix. 

Between 1806 and 1874, a fourth court-martial-the Field-Omer's Couxt, 
authorized however only in time of war-was added to those previously estab- 

lished; the authority to order general courts was still further extended, 
52 and their jurisdiction and powers were enlarged. The legislation by which 

these changes were introduced has been heretofore indicated a s  embraced 
in the code of Articles co~ltained in the  Eevised Statutes of June 22,1874. The 
subsequent amendments to these Articles and other enactments affecting the 
sameinc lud ing  that  of October 1, 1890, adding the Sumnzary Court to the list 
of military tribunals-have already been specified. The Articles of 1874, with 
these later provisions, comprise the &sting statute law in regard to  the consti- 
tution, composition, jnrisdiction, powers and procedure of American courts-
martial. The regulations and usages releting t o  their forms and practice have 
been referred to  in previous Chapters. 

THE 'NATURE O F  T H E  COURT-MARTm AS A LEGAL TRIBUNAL. 

ITS AUTHORIZATION IN THE COBS!MTUTION. By Art. 1, see. 8, 
of the Constitution, Congress, a s  we have seec, is invested with the power to  
govern the army, a s  well a s  the militia when employed in the public service, 
and is further authorized to make all  laws which may be necessary and proper 
to carry such powers into execution. Under these powers Congress has from 
time to time enacted articles of war  and othef_laws specifically providing for 
the institution of courts-martial. 

The 5th Amendment of the Constitution, heretofore cited, which in effect 
provides that persons charged with crimes shall be proceeded against by indict- 
ment, Cc., except i n  mi.litary or  naval cases, has aiso someti~nes been viewed 
as  a source of authority for courts-martial. Thus Attorney General Uushing" 
observes of i t  tha t  it  "expressly excepts the trial of cases arising in the land 
or ,naval service from the ordinary provisions of law." And in the case, ad- 
judged in New Pork, of Trask v. Payne," the conrt say: "This provision prac- 
tically withdraws the entire category of military offences from the cognizance 
of the civil magistrate and turns over the whole subject to be dealt with by 
the military tribunals." In the view of the author, the Amendment, 'in the 

particular indicated, is rather a declarato~y recognition and sanction 
53 of an existing military jurisdiction than an original provision initiating 

such a jurisdiction.= 

'Osee Itawson u. Brown and People v.  Daniell, above cited. 
"6 Opins., 425. 
a 4 3  Barb., 569. And see Ea partc Mason, 105 U. S.,  700;  Kunkle v. U. S., 19 Ct. 

Cl., 397, 410;  In re Esmond, 5 Mackay, 73-4. 
= I n  l l u ~ ~ k l ev. O. S.,1%Ct. Cl., 410, the court sny of this Amendment that i t  is- 

" an express constitutional affirmation and preservation of the unlimited right of ad
ministration of military justice through military channels without the agency of grand 
jurors." And compare, a s  to a similar Erovision of the State Constitution, People v. 
Daniell, 50 N. Y., 275. 
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A further authority for the ordering of courts-martial h a s  been held t o  be 
&ached to the constitutional function of the President a s  Commander-in
chief, independently of legislation-as will be pointed out i n  the next Chapter. 

NOT A PART OF THE JUDICPaRY BUT AN AGENCY OF THE EXEC
UTIVE DEPARTMEWT. Courts-martial of the United States, although 
their legal sanction is  no less than that of the federal courts, being equally 
with these authorized by the  Constitution, are, unlike these, not a portion of 
the Judiciary of the United States, and a r e  thus not included among the "in- 
ferior" courts which Congress "may from time to time ordain and establish." 
In the leading case on this subject, the Supreme Court, referring to the pro- 
visions of the  Constitution authorizing Congress to provide for the government 
of the army, excepting military offences from the civil jurisdiction, and mak- 
ing the President commander-in-chief, observes as follows :-"These provisions 
show that  Congress has the  power to  provide for  the trial and punishment of 
military and naval offences in  the manner then and now practised by civilized 
nations, and that  the power to  do so is given without any connection between 
i t  and the 3d article of the  Constitution defining the judicial power of the 
United States; indeed that  the two powers a r e  entirely independent of each 
other." 

Not belonging to the judicial branch of the Government, it follows that  
courts-martial must pertain to the executive department; and they a re  

54 in fact simply i?bat?kmentalities of the executive power, provided by Con- 
gress for the President a s  Commander-inchief, to  aid him in properly 

commanding the army and navy and enforcing discipline therein? and utilized 
under his orders or those of his authorized military representatives. 

Thus indeed, strictly, a court-martial is  not a court in  the full sense of the 
term, o r  a s  the same is understood in the  civil phraseology. I t  has no common- 
law powers whatever, but only such powers a s  a r e  vested in i t  by express statute, 
or may be derived from military usage., None of the statutes governing the 
jurisdiction or  procedure of the " courts of the United States" have any appli- 
cation to it  ;'' nor is it  e~nbraced in the provisions of the VIth Amendment t o  the 
Constitution."' It is indeed a creature of orders, and except in  so fa r  as a n  
independent discretion may be given i t  by statute, i t  is a s  much subject to  the 
orders of a competent superior a s  is any military body or person. 

A TEXP0H.BK.Y SUNMARY TRIBUWAtNOT A COURT OF RECORD. 
As a purely executive agency designed for military uses, called into existence 
by a military order and by a s in~i lar  order dissolved when its purpose is  accom- 

Dynes u. Hoover, 20 Howard, 79. And see Ea parte Bright, 1 Utah, 154 ; Fugitive 
Slave Law Cases, 1 Blatchford, 635; People v. Daniell, 6 Lans.. 44, 50 N. Y., 274; 1 
Kent, Corn., 341, note; also Ex parte Vallandigham, 1 Wallace, 253, where it is re
marked by the court that the authority exercisable by a military oomnisswn, though 
" i t  involves discretion to examine, to decide and sentence;' is  not "judicial in the 
sense in which judicial power is granted to the courts of the United States." C0m
pare. Contested Election of Brig. Genl., 1 Strob.. 198, cited post. 

XClode, 2 M. I?., 361, sags of these courts in the British law:-"It must never be 
lost sight of that the only legitimate object of military tribunals i s  t o  aid the Crown 
to maintain the discipline and government of the Army." And see Id., M. L., 91 ; Pren
dergast, 148. 

"Thus it has been held that Sec. 848, R. S., (relating to witness fees,) and Secs. 
866-870, R.  S., (relating to depositions, &c.,) in the federal courts had no applic?tion 
to courts-martial. DIGEST,107, 760. 

*That is to say, the term-" criminal prosecutions " does not include proceedings 
before courts-martial. 

616156 0 - 44 - 4 
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~ i i s h e d , ~the court-martial, as  compared with the civil tribunals, is transient 
in  i ts  duration and summary in its action." I t  is  not, i n  a legal sense, 

65 a "court of record," " and, unlike the superior courts of record, has no 
flxed place of session, no permanent office or clerk, no seal, no inherent 

authority to punish for contempt, no power to issue a writ or judicial mandate, 
and i t s  judgment is  simply a recommendation, not operative till approved by 
a revisory commander. I t  thus belongs to the class of minor courts of special 
and limited jurisdiction and scope, whose competency cannot be stretched by 
implication, in favor of whose acts no intendment can be made where their 
legality does not clearly appear, and which cannot transcend their authority 
without rendering their members trespassers and amenable to civil action.* 
But their proceedings, where no illegality is exhibited upon their face, will in  
general be presumed to be regular and valid. 

NOT SUBJECT TO JUDICIAL REVISION. Farther, the court-martial 
being no part of the Judiciary of the nation, and no statute having placed it 
in legal relations therewith, i ts  proceedings a r e  not subject to  be directly r e  
viewed by any federal court, either by certiorari, writ  of error, o r  otherwise, 
nor a r e  i t s  judgments o r  sentences subject to  be appealed from to such tribunal. 
I t  is not only the highest but the only court by which a case of a military 
offence can be heard and determined; and a civil or criminal court of the 
United States has no more appellate jurisdiction over offences tried by a 
court-martial-no more authority to  entertain a rehearing of a case tried 
by it ,  or to affirm o r  set aside i ts  finding o r  sentence as such-than has a court 
of a foreign nation. I n  Dynes 9. Hoover,= above cited, this principle is  well 
illustrated by the Court in  t h e  declaration that  a duly-confirmed sentence of 

a court-martial "is altogether beyond the jurisdiction or inquiry of uuy 
66 civil tribunal whatever;" and further that  with the legal sentences of, 

competent courts-martial "civil courts have nothing to do, nor are  they 
i n  any way alterable by them. I f  It were otherwise "-it is  added-" the civil 
courts would virtually administer the rules and articles of war irrespective of 
those to whom that  duty and obligation has been confided by the laws of the 
United States, from whose decisions no appeal or jurisdiction of any kind has  
been given to the civil magistrate o r  civil courts." This ruling has  been 
abundantly affrrmed and illustrated in later cases." 

I n  the recent case of Wales v. Whitney," a proceeding instituted against the 
Secretary of the Navy for the discharge on habeas corpus of a n  omcer of the  

HMills v. Martin, 10 johns., 33 ; Brooks v. Adams, 11 Pick., 442;Brooks v.  Dnniels, 
22 Pick., 501 ; In the Matter of Wright, 34 How. Pr., 211 ;3 Greenl. Ev.,I 470. " These 
courts are not permanent, but  created pro hao vice, 1. e. for the trial of the particular 
offender." Clodq M. L,68. 

=''The discipline necessary to  the  efficiency of the army and navy required other 
and swifter modes of trial than a r e  furnished by the  common-law courts." Ex parte 
Milligan, 4 Wallace, 123. I n  Coleman v. Tenneflsee, 97 U. S., 613, the Court refer to  the 
'' swift and summary justice of a military court." 

Compare th? more permanent "Military Courts " established by Act of the Confed- 
erate States Congress, of Oet. 3, 1862,a s  glven with amendments, in Appendix, XV. 

*Chambers v. Jennings, '7 Mod., 125; Em paste Watkins, 3 Peters, 209 ; Wilson u. 
John, 2 Binn., 216. The view expressed by Thring, (Criminal Law of the  Navy, 103,) 
t h a t  a court-martial i s  a court of record and invested with the same power to  punish 
for contempt a s  any common-law court, if applicable--which is questioned-to English 
naval courts martial, i s  certainly not law a s  applied to  our courts-martial a s  governed 
by Art. 88. 

"Runkle v. U. S., 122 U. S., 556; 19 Opins. At. Gen.. 603. Upon the subject of the 
amenability of members of courts-martial to clvil suit or prosecution, see Par t  111. 

81 20 Howard, 81, 82. 
"114 U. S., 5G4. 
a" The Judiciary Act of 1789 gave the federal judiciary nu such control, and none 

has been given since." Woolley's Case, Am. S. R., M. A., v. IV, p. 853. And see 
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navy, the Supreme Court of the United States, in  holding that no federal 
tribunal "has  any appellate jurisdiction over the naval court-martial nor 

over offences which such a court has power to try," adds that no such 
57 tribunal " is authorized to interfere with " a court martial " in the per- 

formance of i ts  duty by way of a writ of prohibitionM or any order of 
that nature." 

This  ruling was presently afflrmed in the case of Smith v. Whitney? where 
a petition for  a wri t  of prohibit ion? to  the Secretary of the Navy and to a 
naval general court martial, to prohibit such court from trying a naval officer, 
was specifically refused by the same court. More recently the same writ has  
been refused in a n  army case by  a U. S. Circuit court.' I n  a still more recent 
instance, (Johnson v. Sayre, April, 1895,)" the Supreme Court, i n  denying 
relief to  a naval paymaster's clerk, convicted of embezzlement by a naval court- 
martial, declares, generally-"The court-martial having juriediction of the  
person and offence," and "having acted within scope of its legal powers, i ts  
decision and sentence cannot be reviewed o r  set aside by the civil courts by 
writ' of habeas corpus or otherwise!' 

P r o h i b i t i o n  a n d  C e r t i o r a r i  in England. I n  England, indeed, where all  
courts derive their original authority from the Sovereign a s  the "fountain of 
justice," * and a relation, unknown to our law, exists between civil and military 
tribunals, a power to review the proceedings and sentences of courts-martin1 
appears to have been a t  one time specifically recognized by the Mutiny Act a s  
possessed by the superior courts of common law." No such provision, however, 
was contained i n  the later Acts, and none sucq is to be found in the present 
statute law. But, independently of statute, it has been held that writs of 
prohibit ion and of certiorari may legally issue out of the High Court of Justice 
to courts-martial ; prohibition, to forbid the court to proceed on the ground that  
it  i s  without authority or jurisdiction; and cert iorari ,  to  require i t  to certify 

Porret's Case, Perry's Oriental Cases, 419 ; Ew parte Vallandigham, 1 Wallace, 243; 
Ew parte Milligan, 4 Do., 123 ;Im re  Qrimley, 137 U. S., 147;Ea parte Reed, 100 U. S.. 
13, 23 ; I n  r e  White, 17 Fed., 724-5 ;In re Davison, 21 Fed., 618;Im re  Zimmerman, 30 
Fed., 176 ; I n  r e  Spencer, 40 Fed., 149; Swaim v. U S., 28 Ct. Cl., 173; I n  re  lbmond, 
5 Mackey, 64; Moore v. Houston, 3 S. & R., 197; State v.  Davis, 1 South., 311; I30 
parte Dunbar, 14 Mass., 393; Tyler v. Pomeroy, 8 Allen, 484; State v. Stevens, 2 M o  
Cord, 38;E x  parte Bright, 1 Utah, 148, 153 ;Whiting, War Powers, 278;Cooley, Prins. 
Const. Law, 113; 12 Opins. At. Gen., 332; Maltby, 151; also Wales v. Whitnex and 
Smith v. Whitney, cited poat. 

In  a few of the States the proceedings of dZdt icc court6-martial have been held to be 
subject, under the local law, to review by the civil courts of appeal. State v. Davis; 
Washburn v. Phillips, 2 Met., 296. But in the  case of the  Contested Election of Brig. 
Gen.. 1Strob., 198, the incongruity of a review of t h e  proceedings of a court-martial by 
means of a writ of certiorari issued by a civil court i s  well illustrated a s  follows. 
After remarking that  cettforwi only lies to  remove judicial acts, the court holds:
"The proceedings and sentences of courts military can hardly be considered judicial 
acts. * * * The very fact tha t  the sentence of the court is  not known until ap
proved, then t h a t  the court i s  dissolved, and t h a t  the  whole proceedings a re  in the  
possession of the ofecer ordering the court, show tha t  the  writ of oertforari cannot be 
awarded. For there is no one to  whom i t  can go, and who can, a s  of and for the court. 
certify the proceedings. But  that  the Court of Sessions," ( the civil court applied to  
for the writ,) " has no right to pronounce a mia tam judgment upon the proceedings 
being up, is  conclusive against the writ." But  see the late case of E a  parte Thomp 
son, 2 Quebec L. R., 115. 
%I16 U. S., 168. The writ had been flrst refused in this case by the Supreme Court 

of the District of Columbia. See 4 Mackey, 535. 
"A writ of prohibition is  a means resorted to t o  prevent t h e  doing of an act  not yet 

performed o r  completed. U. S. v. HoBman, 4 Wallace, 158. 
=U. S. v. Maney, U. S. C. C., 61 Fed., 140. (May, 1894.) .
"158 U. S., 109.
"1 Black. Corn., 266; 2 Stephen, Corn., 538;Broom, Const. Law, 146. 
"Tytler, 167; 1 Opins. At.Cen., 236. 
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u p  the record with a view to the quashing of conviction or  sentence if 
58 found illegal."' I t  was also held, however, that  the former writ would not 

be granted on account merely of irregularities or informsJities in  the pro- 
ceedings of the court-martial, o r  of a n  erroneous decision on the merits:' or 
after the sentence had been executed, o r  because the sentence was excessive;" 
and that  certiorari was  a proper remedy only\ where the rights of the party af- 
fected by the  judgment of the court-martial were civil rights, and the court had 
acted without juriscliction,-tbat the writ would not issue where the rights 
affected were of a military character, i. e., such as  a re  attached to military rank 
o r  status.43 And i t  is a l~oticeable fact that  the Rritish courts have never 
granted either of these writs in a case tried or on trial by court-martial. 

EJo appeal, a s  such, t o  Congress. I t  may be remarked here that  while 
Congress is of course empowered to legislate a t  discretion for the relief of any 
person deemed to have suffered unjustly or too much from the sentence of a 
court-martial, i t  can have no authority whateyer to  entertain an appeal a s  such 
from the judgment of such a co~lrt,  o r  to set aside or  revise i ts  proceedings.. The 
point woulcl scarcely be noticed except for the reason that  it has been, in early 
cases, the subject of rulings in Congress itself. Thus i n  the Report of the Com- 
mittee on Military Affairs of the  House of Representatives, in 1526,in the case 
of Col. T. Chambers, 1s t  artillery,4' i t  was said that  the Committee " clisclaimd 
any  idea of countenancing or  entertaining a n  appeal from the decision of mil- 
itary courts to this EIouse-a practice vrhich would be subversive of discipline 
and highly injurious to the service." In  the later case of Lt. Col. TVoolley, in 
1832," the same Committee observes in  i ts  report-'' Congress are  not authorized 
to revise or to  reverse the judgment of any tribunal, civil or military." 

Cognizance collaterally, on Habeas Corpus. While courts-martial, 
59 not being " inferior courts" to  the Supreme Court under the Constitution. 

cannot be appealed from to any  civil court, o r  controlled or directed by 
the decree or  mandate of such a court, yet in  our U. S. Courts, similarly a s  in  
the English tribunals, the writ of habeas corpus m y  be availed of by a prisoner 
claiming to be illegally detained under trial or sentence of court-martial, and 
in this proceeding the  legality of the  acti'on of the  court-as whether i t  was 
legally constituted, o r  had jurisdiction, o r  i t s  sentence was authorized by the 
code-may be inquired into" But the action must have been absolutely illegal 
and void in  law to induce the  federal court '' to grant relief? for a civil tribunal 
will not go into the merits of, or try, a military cause." 

'OYanual, 151, 153;  Grant v.  Gonld, 2 H. Black., 69 ; I n  re Mansergh, 1 Best & Smith, 
400 Clode, M. L., 158. 
a Grant v. Gould, ante. 
" I n  re roe ,  5 Barn. C Adol., 681 : Prendergast, 202. In  the more recent (Irish) case 

of Sergt. McCarthy, 14 W. R., 918, it was held tha t  " a  prohibition will not issue merely 
because the evidence given i n  support of a military charge discloses a higher civil 
offence." 

48 In  re Mansergh, ante; Capt. Roberts' Case, Manual, 154. 
4'Am. S. R.,M. A., vol. 111, p. 327. 
usAm. S. R., M. A., vol. IV, p. 853. 
"Jim re  Grimley, 137 U S , 150. 
47 It need hardly be observed t h a t  a State conrt could havc no jurisdiction in such x 

class of cases. See PAW 111. 
E r  parts Mamn. 105 U S., 637, the Sugremr Court, in holding tha t  i t  " h a s  no  

power to  review the judgments of courts-martial," adds tha t  it cannot, upon habeas 
corpus, discharge a pcrson under s r n t e n c ~  of court-martial, " i f  the court had jnrisdic- 
tion t o  t ry t h e  offender for  the offence w ~ t h  which he was charged, and the  sentence was 
one which the  conrt could, under the law, pronouncr." In  IT pnrte Reed, 100 U. S., 23, 
the  same court well say :-"A wli t  of hnbem corpus cannot be m ~ d eto perform tllc 
functions of a wri t  of rrror. To  warrant  the discharge of the petitioner, the  sentence 
under which he is held must be not merelv erroneous and voidable hut absolutely void." 
And sce Es parte Parks, 93 U. S., 1 8 ;  Rarrcl t  v. Hopkins, 2 McCrary, 129;  King v. 
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So, in  a case befoiSe.tfie Court of C l a i r n ~ , ~  or a n  ordinary civil court, where 
the right to recover Pay, kc., depends upon the legality of the proceedings of a 
court-martial, the question whether the court has transcended its authority may 
be passed upon. So, such question may be tried in  an action for daniages for 

false iin~risoiirnent under ~entence.~ '  But tnese collateral n~ethods -of 
60 reviewing tlie action of military courts have not been frequent in practice, 

sidce ~t is weli established that the civii judicature will nor, Interfere in any 
case in which the court, however irregular may have been i ts  proceedings, has 
acted or is  acting within its legal jurisdiction and powers." 

I t  may be noted that the law is  siltlilarly held by the authorities in the 
kindred class of cases i n  which the petitioner for the  writ of haoeus corpus 
has not yet oeen tried or arraigued but i s  detained in rnilitary custody with a 
view to triai. If the person and the offence are  within the jurlsaictiou of the 
proposed court-rniirrial, tile civil federal court will not enter into tue inerits 
of tile charge, but will leave tne same t o  be tried by the .military tribunal and 
remand the prisoner." 

Mere errors of procedure not rev-isable on babeas corpus. That mere 
errcrs of procedure, not affecting the jurisuiction,pr authority to sentence, of 
the court, a re  not to be regarded by a United States civil court, in  i ts  col- 
lateral inquiry, has been frequently noticed by the authorities. Thus, in  In r e  
Grimley, the Supreme Court say-" It is clear that  by habeas corpus the civil 
courts exercise no supervisory or  correcting power over the  proceedings of a 

' court-mardai, and that uo mere errors in their proceedings are  ooen to conaid- 
eration." a 

m e  only real appeal. In tbe British practice substantially the only court 
of appeal from the judgllrents of courts-martial may be said to  be the  Judge 
Advocate General, a civil official and member of the Government representing 

the Sovereign in the administration of milivary justice.= So, with us, 
61 a n  Accused has  always an appeal, rrorn a conviction and sentence by 

court-martial, to tne i'res~denc, (or  Secretary of War,) who, in enter- 
taining and determining such appeal, is  assisted and advised by the Judge 
Advocate General of the Army." Thus, as the tribunal is an eaecutive agency, 
the appeal therefrom is  to a superior ezecutive authority. 

Suddis, 1 East, 306. I n  Wales v. Whitney, 114 U. S., 575, it is remarked that, even 
where the court-martial had in tact. iio jurisaiction, the power o t  t4e civil tribunal, on 
habeas corpius, -'extends no furtner tnan  to  release t n e  prisoner. I t  cannot remit a 
fine, or restore to an ofice, or  re'yerse tne judgment of the milirary court." But it is 
further held in  this case tha t  a n  officer merely in arrest  a t  large, 4. e., under a n  arrest  
confining him to the limits of the City of Vl'ashingcon, was not  under such physical re
s traint  a s  to be a subject of discharge ou haoeos corpus. 

401athe matter of Corhett, Y Beneaim-, 277. 
See Keyes v. U. S., 15 Ct.Cl., 653, aud 109 LJ;S., 336; Wales v. Whitney, 114 U. S., 

575: Swain  v. U. S., 28 Ct. CI., 217. 
61 See PlnT I11 ; also Wales v. Whitney, ante. 
"Barret t  v. Crane, 16 Vt., 246 ; Brown z.. WadsmortB, 15 Id., 170 : Keyes v. U. S., 109 

U. S., 336; Barret t  v. Hopkins, 7 Fed., 312; In re Davison, 21 Fed., 618. " T h e  single 
inquiry, the test, i s  jurisdiction." Is ;re Griluley, 137 U. S., 150. 

= I n  	re Bogaru, 2 Sawyer, 396 ; In .re White, 9 Id., 4 9 ;  il~r e  McVey, 23 Fed., 878. 
137 U. S.,150. fin6 see Smith v. Whinley, 116 U. S., 168;U. S. v. Zletcher, 148 

0. S., 92 : 171. 7-e YJhite, 17 Fed., 705 : i l l  re ilavlsou, 21 Fed., 6!21 ; 1.n re iacVey, 23 
Fed., 879; Swaim -v.U. S., 28 Ct., CI.,~217. k n u  see Grnilt c. iiould, 2 H. Bl., 107. 

*"The Juaage advocllie Geueral's Dsysrtmenr iotms a Court of ~poeal ,anu there
fore takes no p u t  in the  actual preyararioo, col,uuce, or mailagement of prosecutions." 
Jones, (1881,) p. 63. "The J-uage Advocate Gei~erai a116 his Deputy 1o.m a sort of 
flm2 court, which has  the power ,of upsetting, or ' wasuing,' all court-inartial pro: 
ceedings." Gorham, (1880,) p. 37. 

En Congress, " in addirion to colirrs 101. trial, has  proviaed a separate a a d  coaplete 
line of reviewing authorities, termlnatidg in the Executive." Ila re Csmond, 6 &lackey. 
74 [That the Judge Advocate Geueral, unaer the authority vested in him by Sec. 1199, 
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CONCLUSIVENESS OF JUDGMENTS OF COURT-MARTIAL. Not being 
subject to be reversed or appealed from, the judgment of a court-martial of the 
United States is, within its scope, absolutely final and conclusive." I t s  
sentence, if per se legal, cannot, after it has received the necessary official 
approval, be revoked or set aside; and i t  is only by the exercise of the pardon- 
ing power that i t  can-provided it be not as yet executed-be rendered in 
whole or in part inoperative." 

A COURT OF LAW AND JUSTICE. Notwithstanding that the court-mar- 
tial is  only an instrumentality of the executive power having no relation or 
connection, in law, with the judicial establishments of the country, i t  is  yet, so 
far  as  i t  is  a court a t  all, and witpin its field of action, as  fully a court of law 

and justice a s  is  any civil tribunal. As a court of law, it is bound, like 
62 any court, by the fundamental principles of law, and, in the absence of 

special provision on the subject in the military code, i t  observes in general 
the rules of evidence as adopted in the common-law courts." As a court of 
justice, it  is required, by the terms of its statutory oath, (Art. 84,) to adjudicate 
between the United States and the accused "without partiality, favor, or af- 
fection," and according, notoonly to the laws and cnstoms of the service, but to 
its "conscience," i. e., its sense of substantial right and justice unaffected by 
technicalities. In the words of the Attorney General, courts-martial are thus, 
" in the strictest sense courts of justice!' " 

A COURT OF HONOR. A court-martial has been called a " court of honor,"' 
and this designation, though less employed than formerly, is still applicable to it, 
for the reason that it punishes dishonorable conduct where the same affects the 
reputation or discipline of the army.m It may try an officer for not being also 
a gentleman-+ dereliction not cognizable by any other species of tribunal. But 
though in this a court of homr, i t  is a t  the same time a court of kzw, since it 
proceeds against such condurvt as an offence to be charged and proved according 
to the rules of criminal pleading and evidence. 

AS ASSIMILATED TO A CIVIL JUDGE AND JURY. As illustrating 
the function of a court-martial to administer law and justice, it  may be noted 
that this court, though an '' exceptional forum," " i s  not without close analogies 
in its personnet to the ordinary civil tribunals. Thus it has frequently been 
compared, as to some of its powers and proceedings, to a judge, and as to others 

R. S., to receive, revtse," kc., the proceedings of courts-martial has of course no power 
to reverse a flndine and sentence. was ruled in Mason's Case. U. S. Cire. Ct.. No. Dist. 

~ ~ 

N. Y., October, 1882.1 
6'"Within the sphere of their jurisdiction the judgments and sentences of courts-

martial are as flnal and conclusive as  those of civil tribunals w  t resort." Hoff
man, J., in In re McVey, 23 Fed., 878. And see 11 Opins. At. Oen., 139 ; 17 Id., 297 ;18 
Id., 21 ; En: parte Reed, 100 U. S., 13 ; In re Esmond, 5 Mackey, 64 ; In re Davison, 21 
Fed., 620 ;Wnrden v.  Bailey, 4 Tnunt., 76 ; Frenr v .  Marshall, 4 F. Rr F.,485 ; Dynes v. 
Hoover, 20 Howard, 8 3 ;  Em parte Reed, 10 Otto, 1 3 ;  In re Bogart, 2 Sawyer, 396; 
Moore v. Houston, 3 S. & R., 197;  Brown v. Wadsworth, 15 Vt., 170;  People v. Van 
Allen, 55 N. Y., 3 6 ;  State v. Stevens, 2 McCord, 38;  Eo parte Bright, 1 Utah, 146; 
Porret's Case, Perry, 419. 

wDIQ13ST, 551, 552, 557, 701. And SW under NINETYNINTHARTICLE,in Chapter 
xxv. 
 

See Chnptpr XVIII-EVIDENCE.
"11 Opins., 138. 
61" In military life there i s  a higher code terrneil Iirmor which holds its society to 

stricter accountability; alld i t  i s  not desirable that the standard of the Army shall come 
down to the requirements of a criminal code." Nott, J., In Fletcher v. U. S., 26 Ct. 
Cl., 663. 

" 6  Opins. At. Gen,  204. 
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to  a juz~y/.~Indeed, in its taking of a statutory oath, it8 being subject 
69 to challenge, its hearings and weighing of evidence, i t s  flnding of guilt or 

innocence, and i ts  liability to  be reassembled t o  reconsider its verdict, it 
nearly resembles a traverse jury in  a criminal court. On the other hand, in  its 
arraignment of the accused, i ts  entertaining of special pleas to its jurisdiction 
or competency a s  a court and objections to the sufficiency of the pleadings and 
the admission of testimony, i ts  authority to grant continuances and to adjourn, 
and its power to impose sentence, it  is  more closely assimilated to the judge. 
The further comparison by Atty. Gen. Cushing" of a court-martial to a "grand 
jury," in that  its members a r e  " changeable in numbers and personality within 
certain limits," is a much less obvious analogy. 

A CRIMINAL COURT. In  regard to  the class of courts to which i t  be- 
longs, it is  lastly to be noted that  the court-martial is strictly a criminal 
court:' I t  has  in  fact no civil jurisdiction whatever; cannot enforce a con
tract, collect a debt, o r  award damages in favor of a n  individual. All Wes  
and forfeitures which i t  decrees accrue to the United -States. Even where i t  
tries and convicts a n  accused for  a n  offence involved in a n  obligation incurred 
or injury done to another person, whether a military person or a civilian-as 
in the case of a n  officer guilty of dishonorable conduct in the non-payment of 
private debts, or in that of a soldier who has stolen from a comrade or  tres- 
passed upon a citizen-it cannot adjudge tha t  the debt be paid, that  the prop- 
erty be returned, or that its pecuniary value o r  the  amount of the damage, be 
made good to the party aggrieved. I t s  judgment is  a criminal sentence, not a 
civil verdict: i ts  proper function is to award pumbhn~ent upon the ascertnin- 
ment of guilt.' 

The nature and characteristics of the Court-Martial will be abundantly illus- 
trated a s  we proceed with the details of i ts  powers and practice. 

THE DIFFERENT KINDS OF COURTS-MARTIAL. As has already beeu 
perceived, there a re  now, in our military law, flve species of courts

64 martial, to wit-1. A superior or highest court known a s  the General 
Court-Martial ; 2. The Regimental Court-Martial ; 3. The Garrison 

Court-Martial; 4. The Field Officer's Court;  5. The Summary Court. The 
first three have been specifically authorized in our Articles of War from the  
beginning. The fourth, a court for time of war only, was established by an 
enactment of July 17, 1862, incorporated in  the Code of Articles of 1874. The 
last is  a court authorized for time of peace by a n  Act of October 1,1890. The 
four courts last-named, which may be designated a s  the Inferior courts-martial, 
will be treated of in a separate Chapter.". 

Sullivan, 17 ; Adye, 167 ; Tytler, 221 ; 1 McArthur, 274 ; Delafons, 121 ; IIough, 944 : 
Simmons, 8 637 : GrifBths, 168 ; Harcourt, 128 : McNaghten, 117, 122, 124, 127 : Bombay 
R.,30 ;Macomb, 31 ; 3 Opins. At. Gen., 398 ;5 Id., 707 ;6 Id., 206 ;7 Id., 310 ; 10 Id., 65. 
"The verdict of a jury bears a close analogy to the judgment of a court-martial." 19 
Id., 107. 

7 Opins., 340. 
-DIGEST, 321-2; U. S. v. Clarke, 96 U. S., 40;  "The crimes or misdel~leanors for- 

bidden by the Articles of War are oftenses against the United States." 19 Opins. At. Gen., 
106. 

W D I ~ ~ s ~ ,322; 3 Green]. Ev 8 469, 471, 476; Warden v. Bailey, 4 Taunt., 78. 
"There is no such court recognized in our law or practice as the "Drum Head 

Court-Martial." With us, summary justice is done, in peace, through the Summary 
Court; in war, mostly through the Field Ofilcer's Conrt and the Military Commission. 

In our Navy the only trial courts are two in number-the General Court-Martial and 
the Summary Court. 
The 'courtf+martial of the Militia of the District of Columbia, (whose proceedings 

are required to conform to those of the courts-martlal of the Army,) consist of-(1) 
General Courte-Martial, ordered by the Brig.-Qeneral commanding, and (2) Battalion 
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The General Court-Martial, much the most important of our military tri- 
bunals, will now be considered with respect to  its Constitution, its Composi- 
tion, i ts  Jurisdiction, and i ts  Procedure. 

Courts-Martial, and (3) Company Courts-Martial, ordered, respectively, by commanders 
of battalions and companies. [Act of March 1, 1889, c. 328, s. 51-54.! I t  may be 
remarked here t h a t  the authority for and legal s tatus  of the District mllitia a re  not 
clear. I t  i s  no part  of the militia referred to  in the Constitution, (Art. I., sec. 8 515, 
16,) which evidently contemplates a militia of the States. I t  would appear to have 
been created as  a species of military police, in the exercise of the power of "exclusive 
legislation " conferred upon Congress by S 17 of the sa111r section, sinlilarly as  such a 
police might perhaps be provided for  a Territory under Art. IV., section 3. 



CHAPTER VI. 

'THE CONSTITUTION OF GENERAL COURTS-MAETIAL. 

65 TIIElaw authorizing and relating to tho constituting of General Courts- 
Martial is contained in the provision of the Constitution rnalcing tlie 

President the Comnrander-in-chief of the Army, in the Scventp-Second and 
Seventy-Third Articles of war, al?d in Sets. 1'730 and 13%; of tlie ltevisetl Stat- 
utes. By this law the authority to constitute these courts is vested in-I, The 
President ; 11, Certain military com~nauders. 

I. AUTHORlTY OF T H E  PRESIDENT T O  CONSTITUTE GENERAL 
 
COURTS-MARTIAL. 
 

The.President is empowered to institute courts-martial-lst, as  Colninander- 
in-chief under the Collstitutioll ; 2(1, in tlie special contingelicy indicated in the 
72d Article; 3d, in the particular cases provided for by Sec. 1230, Rev. Sts. 

1. AS.COMMANDER-IN-CHIEF.The 7213 Article of War, (as  amended 
by the Act of July 5, 1884,) which provides for the convening of general courts- 
martial in the army, is as  follows-" Art. 72. Any general officer commanding a n  
army, a Territorial Division, or a Department, or colonel commanding 21 separate 
Department, may appoint general courts-martial whenever necessary. But when 
any such commander is the accuser or prosecutor of any oficer under his com- 
niand the court shall be appointed by the President; and its proceedings and 
sentence shtlll be sent directly to  the Secretary of War, by whom they shall be 
laid before the President, for his approval or orders in the case." 

This Article, (unlike the corresponding article of the  naval code:) does not 
expressly designate the President a s  one of the officials invested with 

66 a general authority to order general courts-martial, but declares tha t  
the same may be conveited by certain military commanders, except in  a 

cerrain specifid coliti~gency, (hereafter to be defined,) when-it is provided-
the court shall be ordered by the President. And i t  has been argued, on t h e  
principle--assumed to be a p g l i c a b l ~ f  expressio unizis exclusw alterius, that  
the President was thus legally empowered to exercise the authority in  question 
only in  the cases embraced in the exception. 

But  a s  the law is now generally held, and in the opinion of the author, t h e  
President is invested with a general and discretionary power to order statutory 
courts-martial for the army, by vzrtuc o f  his constitutional capacity as Conz
mnder- iwchief ,  independaztly o f  any article o f  zoar or ollaer legislation o f  Con- 
gress. In  this view tlle 72d Arricle is construed simply as  a n  enabling stctute, 
indicating what military commanders "may," for the purpose of discipline, 
(and to relieve, while representing, the Co~amander-in-cliief,) " appoint "'such 
courts ; the exception expressed in 'tlie second clause being regarded a s  a recog- 

See Eev. Sts., Sec. 1624, Art. 38. 
ZThe  amelldell Article has recurred to the:, form of expressioll employcd in the code 

at' 1806. The form in the Article or 1874, before the amendment, was-"shall be com-
petent to appoint." It  may be observed that the antiquated term appoint, still retained 
in the Article, is not often used in practice; such equivalent forms a s  order, convene. 
assemble, detail and constitute being employed, indifferently, instead. 

57 
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nition of and reference to the President, a s  the source of military command, for 
the purposes of the exercise by him in person of the authority in a particular 
class of cases where his subordinate cannot justly or properly act. As if the 
Article had said that while the commanders designated might convene these 
courts for their commands in cases in general, yet in the instances specially ex- 
cepted recurrence m s t  be had to the original power residing in the Commander- 
in-chief. 

Original authority of British Sovereign to convene courts-martial. By 
the common and statute law of Great Britain down to the period of the first 
Mutiny Act, the King was vested with the supreme command and government 
of the army, a function which necessarily included the power to constitute 

courts-martial? Nor, in the author's opinion, was this power, exercised 
67 from an early period, divested by the Mutiny Act of 1869.' This Act did 

not assume in terms to authorize the Crown to convene military courts in 
general, but, in view of the emergency which had induced its enactment, while 
condemning the exercise of martial law and the arbitrary infliction of the pen- 
alty of death, i t  made special provision for the assembling of such courts by 
"their Majestyes," kc., for the trial, within the Kingdom, and punishment 
Capitally if found necessary, of three offences of particular gravity, which, in 
time of peace a t  least, in the absence of such provision, would legally have been 
punishable, or  punishable with death, within the realm, only by the civil courts? 
That the Act was not intended to impair, and in fact left intact, the original 
function of the Sovereign to order courts-martial for the trial of military of- 
fences, seems to be the soundest conclusion, and such is apparently the conclu- 
sion of Samuel: the principal of the earlier, and Clode,' one of the most recent, 
of the commentators on the Mutiny Act. That this is the proper view is con- 
firmed by the consideration that in the larger measure of its exercise, viz. in 
respect to the constituting of courts-martial outside the Kingdom, and for the 

trial of offences other than mutiny, sedition, and desertion within the 
68 Kingdom, this branch of the prerogative remained for a long period 

acquiesced in and acknowledged by the Legislature: Later Acts which re- 
cited that i t  "shall be lawful" for the Sovereign to institute courts-martial 
generally, should, it is believed, properly be regarded as  mainly of a declaratory 
effect.' 

a See Samuel, 34, 53, 55, 64, 65, 134. The extent of this power, a s  understood a t  the 
time, appears from the well-known statue of 13 & 14 Car., 2, "passed," in the  words 
of an English writer, (LawMag., vol. XIV., (1835,)p. 4,) " for settling all disputes on 
this  important subject," of which the preamble runs a s  follows : " Forasmuch a s  within 
all his majesty's realms and dominions, the sole and supreme power, gover~~ment, com
mand, and disposition of the militia, and of all the force8 both by sea and land, and of all 
forts and places of strength, is  and by the laws of England ever was, the undoubted right 
of his majesty and his predecessors, kings and queens of England ;and tha t  both, o r  either, 
of the houses of parliament cannot and ought not to pretend to the same," &c. This p r e  
rogative, observes Samuel, (writing in  1816) is " a s  complete a t  this day as in precedent 
times;" and, a s  illustrating the  same, he declares that-"as connected with the  fulness 
of the kingly authority over the military state, to the Crown i t  has always belonged to 
make laws or  ordinances for the economy, discipline and government of the army, and 
to  appoint and erect tribunals for the admi&Eratiox and enforeenbent of t h m  t h r o ~ g h o ~ t  
the same." (pp. 63, 162.) 

4 See Samuel, 162, 163. 
6 See Clode, M. L.,19, 91. 
6 Page 163. 
7M. L,91, 92. On my reading this passage to Mr. Clode in person, he assured me 

t h a t  I had not misapprehended his view. 
0 See Simmons B 2 ;Clode, M. L., 21 ;Samuel, 203. 
a The provision of the existing British "Army Act," in  regard to the authority to 

convene general courts-martial. viz., " A general court-martial shall be convened by Her 
Majesty, o r  some omcer deriving authority immediately or mediately from Her Majesty."- 
certainly seems to be declaratory of a prerogative of the Crown in this  particular. 
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Law and practice a s  to the  exercise of the  authority b y  the  President. 
In this country prior to the adoption of the Constitution, Congress, which 
exercised the entire power of the government, executive a s  well a s  legislative, 
while itself expressly directing the institution Of military courts in some 
cases,1° in general devolved the authority for this purpose upon the commander- 
in-chief of the army and the generals commanding in the separate States.= 
To the latter this authority was expressly delegated by Congress, by resolu- 
tion of April 14, 1777,- but it is noticeable that the authority, as  ascribed to 
and exercised by the commccnder-in-chief, rested upon no express grant, but 
was apparently derived mainly by implication from the terms of Washington's 
commission by which he was vested with "full power and authority to act a s  
he should think fit for the good and welfare of the service," and enjoined to 

cause "strict discipline and order to be observed in the army." " Con
69 siderably later, in the Articles of 1786, the authority was in terms vested 

in "the general or  officer commanding the troops." 
Upon the adoption of the Constitution and the division of the powers of the 

government, the executive power, previously exercised by Congress, was trans- 
ferred to the Preddent, and with i t  the function of commander-in-chief. This 
function was not defined by the Constitution. To it therefore were properly 
to be regarded as attached, (with such modifications a s  the new form of the 
government required,) the powers originally vested i n  Congress and delegated 
by i t  a s  above indicated to  the commander-in-chief of i t s  army, and which had 
been exercised by the latter up to this period. Among these powers was the 
authority, properly incident to chief command, of issuing to subordinates and 
the army a t  large such orders a s  a due consideration for military discipline 
might require, and, among these, orders directing officers t o  assemble and in- 
vestigate cases of misconduct and recommend punishments therefor-in other 
words orders constituting courts-martial. The Constitution had indeed vested 
in the new Congress the power to legislate for the regulation and government 
of the army, but this provision could not rightly be regarded a s  per se mili- 
tating against the exercise of an authority properly inhering in a function d e  
volved by the same instrument upon the Executivy and which had been at- 
tached to that function by the previously-existing law and usage." 

That the right of the Commander-in-chief to exercise this power was not seri- 
ously questioned would appear from the practice of the early Presidents by 

l0See 1 Jour. Cong., 329, 427. In  some instances the direction was given t o  the  
Board of War or  Navy Boards, or the " Secretary a t  War." 2 Jour., 517; 3 Do., 26, 
686; 4 Do.. 44. 

U.2 Jour., 242, 243, 281, 431; 3 Do., 244. 
"The codgs of articles of 1775 and 1776, though conferring, respectively, upon the 

general or commander-in-chief" the power to pardon o r  mitigate punishments, and the 
power t o  act upon sentences, omitted t o  make provision for the convenhg of general 
courts. 

18The commission in full, a s  '' a s e e d  t o "  by Congress, is  given in 1 Journals, 85. 
That the powers here conferred were regarded a s  including authority t o  order mili
tary courts is  evident from a letter from Wnshington to Maj. Gen. Gates, of Feb. 14. 
1778, (Sparks' Writings of Washington, vol. 5, p. 236,) in which, in  expressing the  
opinion that  the power of appointing such courts was " too  limited," he observes-" I 
do not find it can legally be exercised by any ofecer except the commander-In-chief or 
the commancling general in any particular State." The subsequent resolution of Con
gress, of April 10, 1782, 4 Journals, 8,)-" That the  Secretary of War shall, i n  the  a,b
sence of the commander-in-chief, be empowered to  order the holding of general courts- 
martial in the places where Congress may be assembled "-is a legislative recognition 
of the existence of the power in the commander. 

' 4  Among the principal cases in which the courts were ordered by Washington a s  
Commander-in-chief, were those of Gens. Arnold, Lee, Schuyler and St. Clair, Cols. 
Graham and Zedwitz and Lt. Col. Enos. 
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whom it was exercised in most important cases.lb Subsequent Presidents em-
ployed the same authority from time to time, both in peace and in war,la 

70 and during the late civil war  it was repeatedly resorted to and in conspic-
uous instances." 

Meanwhile, indeed, the  provision of'1830, now incorporated in the second 
clause of the 72d Article, had specially devolved i t  upon the President to appoint 
the court whenever the military commander, otherwise competent for the pur-
pose, should happen to be the " accuser or prosecutor " of the officer to  be tried ; 
but the effect of this, according to recent ruling? was " t o  limit t h e  authority 
of commanding officers, not to  confer power upon the President!' And the 
authority of the President to order such courts, generally and a t  discretion, as 
commander-ilkchief, continued to be exercised i r res~ect iveof such provision. 
Otherwise indeed i t  would have resulted that Elany officers and soldiers, not 
under the commsnd of a "department" o r  "army " commander, including gen-
eral oficers, certain officers of the general staff, cadets of the Military Academy, 
and sundry enlisted men of the Engineer Battalion, or Ordnance or SignaI 
corps, or acting a s  clerks in the War  DeDartment, .would, prior to 1874, (or, i n  
the case of the cadets, 1873,) have remained exemDt from amenability to  mili-
tary justice, to the serious prejudice of discipline. 

The enactments of 1873 and 1874, enabling the Superintendent of the 'tilitary 
Academy and the General of the Army to convene general courts, have reduced 
in number the occasions for the exercise of this power by the Commander-in-
chief, but the same is still asserted in proper cases and has been resorted to in 
recent important instances.'' 

The authority i n  question, however, does not rest wholly upon executive 
practice and precedent. The legality of i t s  exercise was affirmed by the 

71 Military Committee of the House of Representatives in  Lt. Col. Woolleg's 
Case i n  1832.2° and had also been asserted by Maltby? Macomb2' and 

De i n  their treatises. Later writers on military law have adopted the 
same view," and the same was also declared by distinguished department and 
army commanders i n  Orders, during the  late war.= Further, in the leading 
case of Major Runkle, where the point was specifically raised, i t  was held by 
Judge Advocate General Holt in 1572 that  the convening of the court by the 
President in his capacity of commander-in-chief was a legal act;" and this 

'=As i n  those of Brig. Gon. Hull and  Maj. Gens. Wilkinson and Gaines, tried in  1813
1816. 

i n  the  cases of Gens. Talcott and  Twiggs, Col. Snmner. Lt. Col. Alontgomery, and 
Majors Crittenden and Cross. 
'"As in  t h e  cases of Brig. Gens. Hammond, Gordon and Paine. 

Swaim v .  U. S., 28 Ct. Cl., 223. 
As i n  those of Cadet J. C. Whitaker (Dec., 1880 ;) Major J. H. Taylor . ' (~ug. ,  1882;) 

Brig. Gen. Swaim and  Lieut. Col. Morrow, (June, 1884;) Brig. Gen. EIazen, (March, 
1885;) Major G. J. Lydecker, (March, 1859;) Capt. G. A. Armes, (April, 1889;)Lieut. 
J. A. Swift, (May, 1890;)Capt. A. E.Miltimore and tlirce other oflcers, (May, 1890 ;) 
Colonel C. E. Compton, (.June, 1891 ;) Alajor C. B. Throckmorton, (Nov., 1891 ;) Major 
L. C. Overman. (Dec., 1891 ;) Capt. W.S. Johnson, (March, 1883;)Lieut. W. M. Wil
liams, (May, 1893 ;) Capt. D.F. Stiles, (Oct., 1893 ;) Lieut: J a s  A. Maney, (May, 1894 ;) 
Capt. W. S. Johnson, (Aug., 1894 :) Lieut. J. V. S. Paddock, (Jan., 1895.) 

*Am. State  Papers, Mil. Affairs, vol. 4, p. 854. 
Pages, 18, 142, 146, 147.

" Edit. of 1809,p. 8 ;  edit. of 1841, p. 13. 
"Pages 5, 6. 

C 0 p ~ k e11; t e e  86-7 ; Ives, 30. 
l6G. C. M. 0. 12, Army of the rotomac, 1864, (Gen. Meade ;) G. 0. 48, Dept. of the 

Cumberland, 1864, (Gen. Thon~ns;) DO. 27, Dept. of the N. West, 1864, (Gen. P o ~ e;) 
Do. 160, Dept. of the Ohio, 1863, (Gen. Burnside;) Circ., Dept. & Army of the  Tenn., 
Jan. 16, 1865, (Gen. Howard.) 

za DIGJ~ST,81, 605-6. 
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opinion, adopted by the Secretary of War  a t  the time, was subsequently aus- 
tained by the Attorney General" and also by the Judiciary Committee of the 
Senate in reports of March 3, 1879 and February 18,1885, and by the Court of 
Claims in April, 1884." 

More recently, (February, 1893) the power in question h a s  been again main- 
tained by tne Court of Claims i n  Gen. Swaim's case,s where it is ascribed not 
only to the fact tnat  the President is Commander-in-chief and so invested 
therewith ex oficio, but also to the fact that  a general power given by a statute 
to  a subordinate is given necessarily to the superior, since the  greater, i n  t h e  
system of military discipline and authority, must conrain the less. Upon the 
latter point the Court say-" It seems evident then to the court that  a s  courts- 

martiai a re  expressiy authorized by law, and the autnority to  conlvene 
72 tllern is expressly granted to military officers, this pdwer is  necessarily 

vested in the President by statute, though i t  mag riot De inherent in  his 
office. A military officer can not be invested with greater authority by Con- 
gress than the Commanaer-in-chief, and a power of command devolved by 
statute on an officer of  the Army or Navy is necessarily shared by the Presi- 
dent. * * * l t  is  said that  courrs-martial are  tile creatures of stamte Taw. 
But  so also a re  regiments. There can be no standing army without statutory 
authority. Congress may place the command of a regiment in  a colonel, a 
lieutenant-colonel, a major, o r  any other oacer, but when Congress so enact 
they, without words to that  effect, likewise place the  command in the Corn- 
mander-in-chief. His  name is  to be understood a s  written in  every statute 
which confers upon a military officer military authority." 

Thus resting upon law, authority and precedent, the power of the President to 
order general courts-martial may well be regarded a s  no longer open to serious 
question.* 

2. UNDEB TEIE 72d ABTICLX OF WAR. I n  the second clause of this 
Article i t  is provided that when a military commander authorized by the first 
clause to " appoint " a general court-martial, is the " accuser or prosecutor" of 
a n  officer of his command proposed to be brought to trial, the  court shall be a p  
pointed by the Pre~ident .~ '  

This provision was introduced into our military law by a n  Act of May 29. 
1830, as  on arnendiilent to the  65th article of the then existing code. The amend- 
ment has been held, a s  we have seen, to  be "plainly restrictive of the preceding 
legislation," i .  e. the article prior to 1830; i ts  effect being not to add to the 

authority of the President but to detract from that  of the commanders 
73 designated." I t s  purpose clearly was to debar a superior from selecting 

"15 Opins., 302-3, note. The author's previously prepared MS. on the subject under 
consideration was furnished to the  officer of the Dept. of Justice by whom this tiote 
was drawn. 

28 Runkle u. U. S., 19 Ct. Cl., 396. It is significant t h a t  the Supreme Court, i n  their 
consideration of this case on appeal, (122 11. S., 543,)make no reference to  the initial 
question of the authority of the President to order the court, thus  impliedly concurring 
in the view of the Court of Claims on this point. 
"28 Ct. Cl., 173, 221, 224. 
ZOTne forin of i ts  exercise i s  genernily an order isslird by the Commanding Generai sf 

the Ariny, " b y  airec~wnlof the 1?reai@Gnt." See t h e  S. 0..Heatiquarters of the Army. 
Or the 01-der may be issued through tine Secretary of F a r .  G.0.35, War Dept., 1850. 

I t  may be nored tna t  this provision docs no t  apply to  trinls of snlisteu mew, alsu 
that, equally with a siinilar provisioil of .the succeeding (73d) articie, it does not  
apr~iy to  trials hy inferior courts. @A prmciple, however, i t  should be appl iG to  such 
courts where 11cau be done " without serious embarrassment to tine service." DIGEST,64. 
'In a case in G. 0. 11, liept. of Texas, 1866,it was agpiied to a trial by m'litary conbmis
siwb. 

"Swaim 2;. U. S., 28 Ct. Cl., 223. 

mailto:1?reai@Gnt."
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the court for the prosecution and trial of a junior under his command, and, 
a s  reviewing authority, passing upon the proceedings of such trial, or ex
ecuting the punishment, if any, awarded him, in a case where, by reason of hav- 
ing preferred the charge or undertaken personally to pursue it, he might be 
biased against the accused, if indeed he had not already prejudged his case." 
The article wholly divests such superior of power to order the court, "nor 
could such power be imparted to him otherwise than by a special legislative act." 

Construction of terms "accuser l1 and "prosecutor." As indicated by the 
use of the disjunctive "or" these terms are evidently intended to bear a some- 
what different signification. To distinguish therefore the two designations- 
" accuser " is  construed to mean one who either originates the charge or adopts 
and becomes responsible for i t ;  "prosecutor" one who proposes or undertakes 
to have it tried and proved. I t  is  not essential that the accuser or the prosecutor 
should be the principal, or what is sometimes termed the "prosecuting" witness, 
or indeed that he should be a witness a t  all. The characters of accuser and 
prosecutor, though distinct, may be united in the same person : indeed, where a 
commander is in fact the " accuser," he will, in the majority of cases, be found 

to be also the true prosecutor. 
Whether a commander who has taken action in the case of an officer 

of his command proposed to be tried,-as by ordering his arrest, p r e  
ferring or directing the preferring of charges, or approving charges as  preferred, 
kc.,-is to be considered a s  an accuser or prosecutor in the sense of this Article, 
so as to disqualify him from ordering the court and to make it necessary for 
the President to do so, is  a question depending mainly' upon the relation and 
anincus of such commander toward the accused or the case. Where his action 
has been merely oficial, the capacity indicated cannot in general properly be 
ascribed to him. Thus, where, upon the facts of the supposed offence being 
reported to him, and appearing to call for investigation by court-martial, he 
has, a s  conurnamder, directed some proper officer, as the commander of the regi- 
ment or company of the accused, or his own staff judge advocate, to prepare 
the charges, (indicating o r  not their form,) or has approved or revised charges 
already prepared, he is not to be regarded as  an " accuser " in the sense of the 
Article, his action having been official and in the strict line of his duty. Nor 
is he to be deemed a "prosecutor " merely for the reason that, having personal 
cognizance of the facts of the case, he contemplates being a material and impor- 
tant witness on the trial." 

On the other hand, where, having personally originated or adopted the charges, 
he has himself preferred them as  his own, or caused them to be preferred nom- 

= The object of this provision is  lust  and beneficial. It is  intended t o  prevent th; 
packing of a court, and still more perhaps to prevent the suspicion of such packing. 
O'Brien, 227. And see G. 0. 11, Dept. of the Ohio, 1866; also the  opinion of the A t  
Gen. in case of Capt. Coleman (17Opins., 436,) where i t  is held that  if the  convening 
commander was accuser or  prosecutor, the Court was "illegally consfituted, and the  
findings and sentence consequently void." 

The occasion of this legislation was the tr ial  of Col. B. Jones, Adjutant General, by a 
court convened by Maj. Gen. Macomb, then commanding the Army, who preferred the 
charges, was the prosecuting witness, rcnd mas also the reviewing authority who approved 
t h e  sentence. See the proceedings published in G. 0. 9 of March 13, 1830. 

I n  the present practice, where a court-martial is ordered by the President, not a s  Com- 
mander-in-chief, but in compliance with this statute, the  Order specifles in terms that  it 
is made "under the 72d Article of War," o r  to that  eEect. See instances in S. 0. 98, 
114, 118, 244, of 1876;79 Id., of 1877;3 Id., 1878; 250, 257 Id., 1879; 88 Id., 1880,but 
such cases are infrequent. 
* Capt. Coleman's case, ante. 
=Compare Droms~,83: a. O., 25, Dept. of ma., 1866, (remarks of Qen. Foster:) 
 

16 Opins. At. Gen., 106. 
 

, 

I 
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inally by another for him? with the purpose of having them brought to  trial, 
he is in general properly the  " accuser," even if he may occupy no hostile o r  
adverse po~ition toward the accused. So, if, influenced by hostile feeling, o r  
by a conviction that the accused is  guilty and that  his offence demands to  be 

and efficiently dealt with, he  proposes, upon assembling the  court, 
actively to promote the rose cut ion, a s  by instructing the judge advocate, facili- 
tating the attendance of witnesses for the prosecution, appearing himself as 
.rosecuting witness, Cc., he is  Properly to be deemed a "prosecutor " within the 
meaning of the Article, and i t  will not be legal for  him to order the court, but 

the President must be resorted to for the purpose. 
75 I t  may be remarked that the action of the commander, to  have dis- 

qualified him from convening the court, must have been taken by him 
of his own zvil l ,  and not merely ministerially and in compliance with orders. 
~ h u swhere a commander, by the direction or  a t  the instance of the President 
or other official superior, has  caused a subordinate to be arrested and charges 
to be preferred against him, and thereupon assembled a court for his trial, 
the proceedings or sentence of such court can not be called in question under 
the ~rt ic le ."  

procedure under  t h i s  p a r t  of t h e  Article. The same facts and considera- 
tions which a re  pertinent to the inquiry a s  t o  the attitude of the commander 
toward the case before a court has been ordered, are  equally so when, the 
court having been assembled, the accused is  arraigned, or a t  any subsequent 
&age of the proceedings.= I n  the majority of cases, the issue upon the point, 
whether the commander who convened the court was or not the accuser o r  
prosecutor of the accused, has  been raised by the accused either a t  the trial, 
or subsequently before the reviewing authority and especially before the 
President. Regularly, indeed, where the accused is informed a s  to the action, 
and animus of the commander in  the case, he should properly take the objec- 
tion a t  the arraignment; but a s  the constituting of a court-martial in contra- 
vention of the prohibition of the Article necessarily nullifies i ts  proceeding ab 
initio, the question of the legality of a court claimed to have been thus con- 
stituted may be raised a t  any time during the trial o r  within a reasonable 
interval thereafter." 

The exception being taken a t  the trial, the original charge, a s  preferred and 
signed, will be significant evidence. I f  this, however, is not forthcoming, o r  
does not, ( as  i t  more frequently will not,) exhibit the precise relation of the 
commander to the case, other evidence relevant to  this relation may be intro- 
duced, as  upon the trlal of any other issue. The accused, if necessary, may 

even call upon the commander himself to be s w o r ~  and examined. 
70 The authori ty  exclusive i n  t h e  President. I n  view of the positive 

provision that, in the event of the contingency specified in the Article, the 
court is to be ordered by the President, i t  would scarcely be worth while t o  
notice that no intermediate commander could exercise this authority, were it 
not for the fact that this point has actually been passed upon by the Secretary 
of War. This was in the case of Capt. Mackenxie, who was brought to  trial, in 
July, 1845,before a general court-martial, which, the charges having been pre- 
ferred by the department commander, was ordered by Brig. Gen. Wool, com- 

"See case in G. 0 .  11, Dept. of the Ohio, 1866. 
'"DIQEST,83. 
za DIGEST, 84. And see 16 Opins. At. Gen., 106. 
"Compare the case-in+iFC@ins., 106. The right of the accused to  know whether 

the convening commander may not be the accuser or prosecutor in the case was recog
nized on Gen. Porter's trlal. Printed Record, p. 10-11. 

mailto:case-in+iFC@ins.
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manding the  "Eastern Division.". The question of the authority of the latter, 
under the circumstances, having been submitted to Mr. Marcy, then Secretary 
of-War, he of course decided that  the order of the Division commander was 
Illegal, and dissolved the court.* 

3. UNDER SEC. 1230, REV. STS. This Section is a s  follows:-"When 
mu oficer, dismissed by wder  of the President, makes, in  writing, am appzica
t w m  for trial, setting forth, under oath, that he has bcm wrongfully disdssed,  
the President shall, a s  soon a s  the necessities of the service may peimit, convene 
a court-martial, to t ry such oflcer on the charges on which he shall have been. 
dismissed. And, if a court-martial i s  not so convened within six months from 
the presentation of such a.pplicatwn for trial, or if such court, being convened, 
does not award dismissal o r  death a s  the punishment' of such officer, the order of 
dismissal by the President shall be void." 

This provision was originally enacted in s. 12 of the Act of March 3, 1865, c. 
79-a date when the war was still pending and the President was empowered to 
summarily dismiss officers of the army. I n  this form the statute applied, in 
terms, to officers "who may be hereafter dismissed," i. 8. after i ts  date; and it 
has been held, successively, by tlze Judge Advocate General and the Solicitor 
General,* that  the fact that  the word " hereafter," o r  some equivalent term, was 
not employed i n  the provision. a s  incorporated in the Rev. Sts., did not extend 
the application of such provision, or give i t  a retroactive effect so that a n  officer 

who had been dismissed in 1863 could be allowed a trial under 'it. 
I t  is  further evident that, under the existing law-Sec. 1229, Rev. Sts., 

and the 99th Art. of war-which prohibits summary dismissxls of officers 
by the President in time of peace, the Section under consideration is operative 
and available only in  time of war, or in cases of officers dismissed in war?' 

It has been held by the Judge Advocate General,'3 i n  whose opinion the Attor- 
ney General has since concurred," that  officers dropped for desertion under Sec. 
1229, Rev. Sts., were not of the class of disnlissed officers contenlplated by See. 
1230, and so not entitled to apply for i trial under the latter statute.. 

The section1is incomplete in that  it  fails to prescribe a limit of time within 
which the application for a trial shall 6e made. It can thus only be said that 
i t  should be made within a reasonable time, 46 and what is a reasonable time wi!l 
of course depend upon the circumstances of the particular case. If not made 
within a reasonable time, the officer will he deemed to have acquiesced in his dis- 
missal and waived his right to the trial." 
-

4OThls case i s  referred to by De Hart ,  p. 7,and note. 
41 DIGEST, 373 ; 16 Opins. At.  Gen., 599. 
0 For the  fern cases in whicll officers availerl thetnselves of this s tatute  a t  the end of 

the la te  war, see G. C. M. 0. 589, 568, 636, 637, of 1865; Do. 118 of 1866. In  one of 
these cases the o5cer  was redismissed; in one he was awarded a punishment less than 
dismissal, viz., forfeiture of pay, and the original dismissal was accordingly declared 
vold; in  the  other three he was acquitted, with a like rcsult. 
aDIGEST,
374. 
 
U17 Opins., 13. 
 
as So held by the  Judge Advocate General, (DIGEST,
373 ;) the Attorney General, (17 

Opins.,13;) and t h e  Court of Claims, (18 R., 435,)-in Lieut. Newton's Case, in which 
also the opinions above cited were mofitly glvcn. The Atty. Genl. observes, (17 Opins., 
20,)-" I t  is not reasonable to  wait until the s tatute  of limitations has run against the 
offence, witnesses have tlis:ippeared, awl mcrnory failed, or until we may naturally ex
pect these things to have occurred." In the same case the  Court oi" Claims, p. 444, say
"The clalmant waited nini. years bcforc making his application. During a11 this time 
h e  did not report Ilimself to  thc Department, nelther rendered nor otPered to render any 
service, madc IIO claim to thc office or i ts  pay, and now gives rto good reason for his 
long silencc Under thesc circumstanccs, in  our opinion, the law should presume ac
quicsccnce." 

4aNewton v. U. S., 18 Ct. C l ,  444, ante. 
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The Section, moreover, does not prescribe a s  to the contents of the application, 
except that the applicant shall set forth therein " tha t  he has been wrongfully 

and unjustly dismissed." In  practice, applications which merely followed 
78 tfiis form of words, without specifying in what the alleged wrong or  

injustice was claimed to consist, have been accepted a s  sufficient. A more 
specific statement, however, would be preferable." 

I t  is to be observed, a s  a further peculiririty, tha t  a court-martial ordered 
under this Section differs from all other courts-martial in that, if i t  fails to 
impose one of the sentences indicated in the Section, its judgment takes effect 
without the approval of the convening authority. If i t  acquits the party, or 
does not sentence h i m  to death or  to  be dismissed, his original dismissal is by 
such action vacated instanter and is  restored to the army, and the approval or 
disapproval of the president can affect in  no manner this result. 

Constitutionality of the statute. This statute has thus far  been viewed a s  
constitutional, but its constitutionality may well be questioned. The Attorney 
General indeed has passed upon this question? holding the Section to be within 
the power of Congress to  legislate for the government and discipline of the  
army, and not to be "obnoxious to the objection that i t  invades or frustrates 
the power of thq President to  dismiss a n  officer. On the contrary," h e  adds, " it 
proceeds upon a n  admission that  the power of dismissal belongs to the President. 
I t  is  simply a regulation which is to follow a dismissal, providing in certain con- 
tingencies for  the restoration of the  officer to  the service, and leaving the dis- 
missal ill full force if those contingencies do not happen.'' But the power of 
dismissal can hardly be deemed substantial if thus liable to be nullified a t  any 
time within a n  indefinite period, and moreover a statute which authorizes a 
court-martial not only to t ry a civilian, but practically to appoint him to the  
army, i s  certainly subject to serious question.'' 

79 11. AUTHORITY OF MILITARY COMMANDERS TO CONSTITUTH 
GENERAL COURTS-MARTIAL. 

This authority is conferred by the 72d and 73d Articles of war, and Sec. 1326, 
Rev. Sts. 

1. UNDER T H E  72d ARTICLE. This  Article, a s  has been seen, pro
vides that-"Any general ofleer commanding a n  army, a territorial division 
or  6 department, or colonel commanding a separate department, may appoint 
general courts-martial whenever necessary." 

"General officer commanding a n  army." The corresponding term of de- 
scription employed in the Article of 1874, of which the above is a recent amend- 
ment, was-"Any general officer commanding the Army of the United States, 
a separate army, or," &c. Upon comparing the two forms, i t  is quite evident 
that the designation " a n  army " was employed a s  a single and comprehensive 
term intended to include both the Army a s  a whole and any lesser or separate 
"army "-in other words the two sorts of armies indicated in  the original 72d 
Article. Under the present provision, therefore, a general court-martial may 
be ordered-lst, by the general officer assigned by the President to  command 

'"See DIGEST,373. In the regulations referred to in a previous note i t  is  directed 
that the applicatioll shall set forth, under oath, "facts showing the error or injustce 

.complained of." 
* 12 Opins.. 4. 
 

See DIQBST, 373, note.

*The proper significance of the term ''appoint. " as meaning the same a s  order or con

vene, has been referred to in a previous note. 
616156 0 - 44 - 5 
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the Army of the United state^,^ (and, in practice, such courts a r e  now fre- 
quently ordered by such commanding general) ; 2d, by any general commanding 
a body of forces organized and designated by the President for special 'military 
purposes a s  a n  "army." Such would properly be a body distinct and com
plete within itself, and not existing as a n  integral portion of some larger com- 
ponent part of the Army, but acting independently under its own commander, 
subject oi ly  to the direction of the Commander-in-chief, o r  the General-in-chief 
of the Army. Such a n  " army" would karcelg be  constituted except in  time 

of war ;  and of the species of army contemplated the Army of the Poto- 
80 mac, Army of the Tennessee, Army of Virginia, Cc., as organized in the 

late war, were instances. 
''A terr i tor ial  division or  a department"-" A separate department." 

The terms " division " and "department," a s  here employed, refer to the  ge+ 
graphical o r  territorial commands, fixed and designated in  General Orders, into 
which the public domain is commonly divided for military purposes by t h e  
orders of the President.* Such were Seretofore the Divisions of the Missouri, 
of the Atlantic and of the Pacific;= and a re  now (1895) the  Departments of 
the  East, the hlissouri, Texas, Dakota, the Platte, California, th-e Columbia 
and the Colorado. The term " Division " is thus distinguished from the  same 
word a s  employed i n  a purely military sense in  the next (73d) Article, a n d  
the term Department from the same name a s  attached to the  corps of the Gen
eral Staff.M A general commanding both a Division and a Department, ( a s  
d o  the Commanders of the Divisions of the Atlantic and the Pacific,) is em
powered to order a general court-martial i n  either of his capacities. A colonel 
commanding a department would not be empowered to order such a court a s  

Division Commander eren if temporarily assigned to the command of 
81 the Division?' To  make the court legal, the convening officer must of 

course be n department, Cc., commander at the date of llce conven
ing order.w 

Under a similar term in the  correspondinz article, ( the 85th.) of 1806, the dlf- 
ferent generals commanding the Army, as  Gens. Dearborn, Brown, Macomb and Scott. 
convened, from time to  time, general courts-martial. 

5 A . s  t o  t h e  menning of the  term " department," see Parker v. U. S.. 1 Peters, 293; 
also 2 Opins. At. Gen., 335, where i t  is held tha t  the words a s  used alone, ( 4 .  e., without 
t h e  word "terr i tor ial"  o r  like description,) in  the 65th Article of 1808, meant geo
graphical department. Compare Art. XXIX., A. R.-" Military Geographical Divisions 
and  Departments." 
'The Division commands were, for the time, discontinued, by G. 0. 67 of July 3, 

1891. 
"That  "department," a s  employed in the corresponding article of 1806, included a 

stag department, or  a t  ledst the  "Engineer Department," was claimed a t  an early period 
by the  Chief of Engineers. See Order, Hdqrs. Engr. Dept., Washington, July 23, 1818, 
promulgating proceedings in cases of Pvt. B. Moss and others, Company of Bombardiers, 
Sappers and  Miners, tried by a general court-martial convened by the  Chief of Engineers 
at West Point, with remarks of Brig. Gen. J. G. Swift, C. E. This view was not tenable 
a f t e r  the  ruling of t h e  Supreme Court in  Parker v. U. S., ante, and was abandoned. It 
has  recently, (July, 1894,) been held by the Actg. Judge Advocate Qeneral tha t  the  Chief 
of Engineers was not authorized t a  grant  a leave of absence, a s  a department commander. 

= A  brevet general, assigned, (under Sec, 1211, Rev. Sts., a s  amended by the Act of 
March 3, 1883,) to  command a Division o r  Department according t o  his brevet rank, 
would be invested with t h e  command and powers of a full general under this  Artlcle, 
a n d  otherwise. See 17 Opins. At. Gen., 39.. 

" In  a n  early case, (1813,) where the  court had been convened by a n  ofecer who was 
not a department commander, and i t s  proceedings were therefore illegal, it was heM 
t h a t  the President could not  make them legal by declaring the command to  be a depart- 
ment command after the trial and sentence of dismissal. Case of Lieut. J. D. Cobb, Am. 
S. P., M. A., vol. IV, p. 82. This officer, having thus been dismissed by a n  illegal court, 
was subsequently rehabilitated, with full pay for the interval, by the  authority of a 
special Act of Congress. Do., p. 854. 
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Delegation of t h e  authority. As the Article expressly designates certain 
particular commanders a s  competeot to order general courts for armies, di
vbions and departments, i t  follows, upon the principle of expressio unius 
e g c l ~ s i ~alterius, that no other commanders o r  offlcers shall be so authorized. 
g commander of a division, department .or army cannot therefore delegate 
to an inferior commander or to  a staff offlcer the authority vested in himself 
by this Article, or authorize such officer t o  exercise the same, for him, in  
~s temporary absence or otherwise." 

Scope of t h e  authority. I t  Is  of course to be understood that  the authority, 
conferred by the article upon division, department and army commanders 

82 a s  such, extends only to the convening of courts for the trial of officers 
and men of their own con&ma?~d. 

Suspension of t h e  authori ty  b y  absence, &c. I t  further follows from the 
- terms of the Article that  the general officer o r  colonel must be in the exercise of 

his command when the court i s  ordered, to  make the order a legal one. While 
the mere fact aloneo' that, when issuing the order, he was absent from his com
mand--as where, in pursuing hostile Indians, he had temporarily passed the 
boundaries of his department," or where he had temporarily left i t  on official 
business-would not properly be deemed to affect the legality of the order,= the 
result would be otherwise where the absence-was such as, by military law or 
usage, to detach him from his command. Thus, where a division or department 
commander is absent for any considerable period from his command by reasou 
of having received and taken advantage of a leave of absence," or of having 
been placed by superior authority upon some distinct and separate military 
duty,-as the  duty of sitting a s  a member of a court o r  board a t  a distance 
from his department,-his authority under the 72d Article will, during the 
period of such absence, strictly and properly be regarded a s  suspeaded, even if 
no other officer be assigned to command in his place.m 

In such cases indeed the same power that  has originally assigned the officer 
to his command, the President, may specially order that, during his ab-

DIGEST,82; Circ., No. 2, (H. A.,) 1892. As to  the effect of the absence of the 
commander from his command, see post. 

The practice was a t  one time very general in our Army for department o r  army com
manders, in detailing general courts, to  authorize or instruct the commander of the 
post a t  which the court was to  be held, to flll up such vacancies a s  might occur in  the  
detail, through absence, &., with ofacers of his command selected by himself. See, for 
example, G. 0. a s  late a s  of Aug. 24 and Sept. 23, 1841. In  some cases the president 
only, o r  two or three members, were named by the superior, and the  inferior was directed 
to  add the rest. See Q. 0. 14 of 1832; Do. 33 of 1838; also Do. (without number,) of 
April 11, 1838. I n  a few cases the order for the  court designated a certain post com
mander a s  president, and directed him to  detail the other members from his command. 
See, for example, G. 0. 60,of 1835. It need hardly be said that  all such orders were in  
contravention of law, and upon the revision by the Secretary of War of Capt. Trenor's 
case, (G. 0. 71 of Nov. 18, 1841,) in  which the practice wan condemned, the same was 
finally discontinued. 

68C~mpare16 Opins. At. Gen., 678. 

*See Circ. No. 8, (H. A,,)  1886. 

QThe principle that  the  effect of the  status of bcing on leave of absence i s  to  detach 


the officer from the c0mm~ndor duty held or exercised a t  the time of entering upon the 
leave, is  illustrated in 1 Opins. At. Gen., 181 ; 7 Id., 161 ; 13 Id., 526, 527;U. 8. v. 
Williamson, 23 Wallace, 415. And see the definition of soldiers "in the line of duty," 
a s  excluding those " a t  the time on furlough or  leave of absence," in  J. R. of April 12, 
1866. In  13 Opins., 527, the Atty. Gen. says:-to have "no post or duty * i s  
the case, for the time being, of an ofacer on leave." 

"See G. C. M. 0. 26 of 1878; Do. 9, Dept. of Columbia, 1880. The "decision of the  
fiecutive" referred to in the former of these Orders was a ruling, (in concurrence with 
an opinion of the  Judge Advocate General,) that  a department commander, who had. 
duly convened a certain general court-martial, was not authorized t o  take action upon 
and approve it8 proceedings and sentence, when absent from his command and the de
partment, on a leave of absence. 
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83 sence or  detaching duty, he shall continue to exercise his division or de- 
partment command as  if he were present; and under such a n  order he 

would continue to be authorized to convene general courts therefor. But, in  
practice, wherever such a commander has been for any time detached from his 
command, the President has  almost invariably a t  once assigned some other officer 
to  exercise the command in his absence. 

Discretion, i n  general, of commander under t h e  Article. Under the condi- 
tions indicated, and subject to  the general law of the service, the power vested 
in the commander by the Article i s  complete and esclusive. The President in- 
deed, a s  Commander-in-chief, may direct him to order a court in a particular 
case; and the exercise of his authority must of course be governed by the statute 
of limitations, (Art. 103.) But, in  general, i t  is entirely within his discretioll 
to determine, in each instance, whether a court shall be ordered a t  all, or, if 
ordered, when and where, (within the command,) it shall be convened. As to  
place, the commander, being informed of the stations and status of the officers 
of his command available for court-martial duty, (and having in view the gen- 
eral provision on the  subject, of the 76th Article,) will readily select the 
locality a t  which any particular court m y  be assembled with the most con- 
venience to the service and the least expense to the United States." 

2. UNDER THE 73d ARTICLE. This article i s  a s  follows:-''In time of 
war the comnzandor of a divisi012, o r  of a separate brigade of troops, shall be 
competent to appoint a, general cour tmr t ia l .  But when. such commander is 
the accuser o r  prosecutor of any person under his command, the  court shall be 
appointed by the neat higher commander." 

Operation of t h e  Article. This statute, of which the original form was 
contained i n  the Act, passed early in the la te  war, of December 24, 1861, made 
its first appearanccn a s  an Article of war in the revised code of 1874." As a pro- 
vision for ti111e of war  only, it certainly ceased to be operative after August 20, 

1866, the date  of the conclusion of the  status belli throughout the United 
84 state^;^ and in several cases the proceedings of courts convenecl under 

i t  in 1866, subsequently to  that  date, were declared void in Orders:' 
Division a n d  brigade commands. I n  our law a brigade properly consists 

of a t  least two r e g i ~ ~ ~ e l i t s  of infantry or  cavalry, and a division of a t  least two 
brigades ; and the '' commander " indicated in the  Article will regularly be, of 
the former a brigadier general, and of the latter a major general:' I t  is  not, 
tiowever, essential that  he should be such, or even a general officer. A colonel 
o r  officer of less rank may, in war, become, for the time, by virtue of seniority, 
the  commander of a brigade or a division, and as such empowered to exercise 
the authority devolved by this Article. Except indeed in war, divisions and bri- 
aades are  not formed in our army." 

Meaning of "separate  brigade." By this term is  evidently meant a bri
gade which is not a component part Of any division, but is operating by itself, 

- and of which the commander reports directly to the commander of thecorps, army, 
or department, or to  the General commanding the Army or the Commantler-in- 
chief.68 After the passage of the Act of 1861, the original of Art. 73, i t  was 
found that  officers 'sometimes assumed to convene general courts a s  com
manders of " separate " brigades, when their commands were not separate 

02 G.0 .  9 of 1892. 
 
69 Other provisions of this Act are incorporated in Arts. 105, 107 and 112. 
 
61The Protector, 12 Wallace 702. 
 
a G. 0.68, Dept. of Washington, 1866; Do. 7, Dept. of the Potomac, 1866; Do. 24, 
 

Dept. of the Mo., 1866. 
Sec. 1114, Rev. Sts. See ante a s  to the difference between the term " division'' as  

:iere used and as  used in the preceding Article. 
67 Par. 188, Army Regs. 

DIGEST,85. 
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in the evident sense of the Article, but were embraced in division commands ,~~  
or were small or mixed commands not properly amounting to or constituting 

brigades?' The latter was peculiarly the case with the commands known 
85 a s  "districts." With a view of defining the subject, there was issued 

from the War Department, in August, 1864, a General Order, which, 
under the heading of " Courts-Martial for Separate Brigades," prescribed a s  
follows:-"Where a post o r  district command is  composed of mixed troops, 
equivalent to a brigade, the conzmanding o n c m  of the Department o r  Army will 
designate i t  i n  orders a s  "a  separate brigade," and a copy of such orders will 
accompany the proceedings of any Ganaa l  Court-Martial convened by such 
brigade commzander. Without such authority, commanders of posts and &s- 
t r i c t ~  h a ~ i n g  no brigade organization will not convene General Courts-Martial." 

The rulings of the Judge Advocate General in construing this Order a r e  set 
forth in the Digest of Opinions.71 

The Article under consideration concludes with the provision that, when a 
commander, authorized by the article t o  order a general court, dL is the accuser 
or prosecutor of any person under his command, the court shall be appointed 
by the next higher commander." What has been said under the previous 
Article a s  to the purport of the terms "accuser" and "prosecutor" will in 
substance be applicable here. The "next higher commander," in our military 
organization in time of war, will ordinarily be the commander of the "army 
in the field to which the division or  brigade belongs." It is this commander 
whose confirmation is made by Art. 107 necessary to the execution of sentences 
of dismissal adjudged by division and separate brigade courts-martial. 

3. UNDER SEC. 1326, REV. STS. This statute declares tha t :  "The Ru
perintendent of the Military Academy shall have powev to convme gmeral 
courts-martia.1 for the trial of cadets, am& to execute the sentences of such 
courts, except the sentences of suspension and dismission, subject to the same 
limitations and conditions now existiltg a s  to other general courtsmartial." 

This is a n  enactment .of March 3, 1873, and is  properly a n  article of war. 
The " Superintendent " indicated is  the officer invested, by Sec. 1311, Rev. Sts., 

with the " immediate government and military command " of the Academy 
86 and of the military post of West Point. The above provision is suffi

ciently clearly expressed? and no serious question a s  to its construction 
is known to have been raised. The "limitations and conditions" which it 
refers to are  the following, viz: (1)that  sentences of dismissal or suspension, 
imposed upon cadets by courts-martial convened by the  Superintendent, can 
become operative only through the  order of the President given for their execu- 
tion, upon the formal confirmation by him of the same, after the approval 
thereof by the Superintendent; (2)  that where the Superintendent is the  
" accuser" or 6'prosecutor" of a cadet whose trial is contemplated, recourse 
must be had to the President for the ordering of the  court, a s  in the  analogous 
case of the " officer " referred to in  the 2d clause of Art. 72. 

"In G .  0. 299 of 1863, the proceedings were set aside and the sentence held inopera- 
tive in a case tried by a general court convened by the commanding o&er of the "2d 
Brigade, 3d Division, 14th Army Corps," i. e., of a brigade which was a component of a 
division and so not " sepal-ate.'.' And see G. 0. 246 of the same year; also DIGEST, 85. 

See case in G.  0. 14, Dept. of the Platte, 1866. 
Pages 86-87. See also G.  C. M. 0. 43, of 1865, where i t  was held that the officer 

commanding the " Kanawha Valley Forces " "  was not authorized to order a general 
court; also G. 0. 48, Northern Dept., 1866, where it was similarly held of the com
mander of a Draft Rendezvous. 

"It  would have been more complete had the words approve the proceedings and 
been inserted before the word execute." That the Superintendent shall approve be- 
fore executing is however of course to be understood. 



CHAPTER VII. 
 

87 

of-I. 

THIEIsubject is regulated by the 75th, 77th, 78th and 79th Articles of 
War, and Sec. 1668, Rev. Sts. It will be considered under the hea& 
Class and Rank of Members; 11. Number of Members. 

I. CLASS AND RANK OF MEMBERS. 

T H E Y  NUST BE COMMISSIONED OFFICERS.-Art. 75. This Article 
provides that-"General courts-martial mau consist of * * * oflcers;" 
i. e. that officers alone shall be competent to sit  on such courts. Sec. 1342, 
Rev. Sts., by which the code of Articles is  prefaced, declares that  " the word 
otficer as used therein shall be understood to designate commtisskmad officers." 
Commissioned officers only therefore may compose general courts.' The de- 
tailing of non-commissioned officers or soldiers, where the accused is of one 
of these grades, with commissioned officers, on courts mart la^ which is required 
by some of the European codes; has  never been authorized by-our law. 

GENERAL RULE O F  ELIGIBILITY. The term "offlcers" not being lim- 
ited or  qualified by t h e  Article, (Art. 75,) i t  follows that all commissioned 
officers of the army, of whatever rank, and whether or not having commafid, are, 
(except where specifically excluded by express enactment,) eligible to be de- 

tailed a s  members of general courts. Officers on the retired list a r e  so 
85 excluded by Sec. 1259, Rev. Sts. ;' but they a r e  the only class thus es-  

cepted. All other conimissioned officers, i. .e, al l  officers on the active 
list having n~il i tary rank,' whether officers of the line or staff, niay legally sit 
a s  members;' and although staff officers a r e  detailed a s  such less frequently 
than line officers, there is, i n  our  present limited army, no department o r  
branch of the staff, (other than the Judge- Advocate General's department,)' 
which is not more or less frequently represented on courts-martial, except only 
chaplains.' The officers detailed must all of course be within the command 
.of the convening commander.' 

The law is the same a s  to  inferior courts. See Arts. 80-82. 
'See the author's Translation of the Qerman Military Code, p. l&note, and .nuthori- 

tles cited. The French Code de Justice Militair(., # 10, directs that  one sous-ojpcfer, 
(non-commissioned ofecer,) shall s i t  on courts for the trial of non-commissioned offlcers 
and soldiers. 

q e e ,  In this connection, 19 Opins. At. Gen., 600. 
 
4 See post-" Professors." 
 
'Subject of course to objection under Art. 88. I t  may be remarkhd that  ofecers 
 

known or believed to be linble t o  challenge will not properly be detailed upon courts-
martial. 

OThis for the reason that  the duties of the omcers of this department lncliide the 
reviewing of and reporting upon the proceedings of trials, and because they a re  not 
unfrequently required to be utilized a s  judge-advocates in important cnses. 

1 Chaplains, being commissioned olllcers with the rank of captain, are a s  legally 
eligible for court-martial duty a s  any other omcers of the army. Their detail however 
has been expressly dlseountenanced by the Secretary of War. Clrc., Dept. of Cal.. 
June  8, 1875. 

8 See par. 189,Army Regulations. The classes of offtcers specifled in par. 190, A. R., 
though within the territorial department, a re  not within the command of the depart- 
ment commander. See Circ.. No. 13, (A.A.,) 1881. 

70 
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WHO ARE COMXISSIONED OFFICERS. These a re  omcers who have 
cfuly received and accepted comnlissions appointing them, (or  rather evidencing 
their appointment,) to 0 m e s  in the army. A commission may be permanent o r  
temporary ;that  is to say i t  may evidence a n  appointment made by the President 
and confirmed by the Senate, o r  merely a n  appointment of the class authorized, 
by Art. 11, Sec. 2 % 3, of the Constitution, to  be conferred by the President dur- 
ing a recess of the Senate, to  "expire a t  the end of their next session," and 
also called "commisdons " in the Constitution? Thus a n  officer holding a com- 

mission of the latter description, is, while it remains in  force, a s  eligible t o  
89 be assigned to duty on a court-martial a s  is any officer who has  received 

the more formal and permanent comn~ission issued upon the confirmation 
of his appointment by the Senate. So, the tenure, a s  to duration, of the oflce 
conferred by the commission cannot affect the eligibility of the officer for court- 
martial service. Thus a commissioned officer of volunteers, though the tenure 
of his office may be linlited to  a comparatively brief period, is  no less eligible 
for such service.'' 

The appointment of a Cadet is  not a commission in the military sense." H e  
is therefore not a commissioned officer, and not eligible to act a s  a member of 
any court-martial." 

cc  ACTING " OFFICERS. I t  need hardly be added that persons " acting; " 
(by the authority of military orders,) a s  offlcers, o r  for and in the stead of 
officers, but who are not legally appointed or commissioned a s  such, are, though 
effectively performing all the duties which would devolve upon offlcers of t h e  
army under similar circumstances, clearly not officers within the meaning of 
the present Article, or qualified to sit upon courts-martial. Thus a n  "acting 
assistant," o r  "contract " surgeon, not being a n  officer of the army, but a civil 
omcial, is not so qualified," and would not be so even though serving with a n  
army in the  field and thus.subject to military discipline. Nor, for  a similar 
reason, would a civilian, acting a s  a volunteer aid on the staff of a general in  
the field, or a non-commissioned officer acting as a commissioned officer, be thus 
eliglble. 

a OFFICERS " IMPLIES RANK.-Professors. I t  is clearly contemplated 
by the laws and regulations governing the service that  members of courts-
martial shall have relative military rank. Thus Art. 79 provides that  an offlcer 
shall not in general be tried by officers inferior to him in rank ;  so the Army 
Regulations, pars. 878, 879, 881, direct a s  to  the order of the naming of the  

members in the detail and their precedence on the court and a s  to  t h e  
90 selection by seniority of the president. The term "officers," a s  employed 

in Art. 76,must therefore be deemed to.imply ranlc; and as all commis- 
sioned omcers, with a single exception, of the  present military establishment 
have military rank, i t  follows that the excepted officers referred to cannot 
legally be ordered to sit  on courts-martial. These a re  the Professors of the 
Military Academy, who, though made by Sec. 1094, Rev. Sts., a part of the army, 
and appointed by the President and confirnled by the Senate a s  public officers, 

'See 18 Opins. At. Gen., 28, 29;  19 Do., 261 ; O'Shea v.  U. S., 28 Ct. CI., 392. Ref
erence may well be made in this connection to the definition of the term " oftlcer of the 
United States" as set forth by the Supreme Court in U. S. v. Germaine, 99 U. S., 508, 
and U. S. v. Monatt, 124 U. 8.. 307. 

loSee 10 Opins. At. Qen., 522-3. 
''He is held by the Court of Claims, ( ~ a b i i t t  v.  U. S., 16 Ct. Cl., 203,) to be of the 

class of "inferior ofllcera," indicated in the Constitution, (Art. 11.. Sec. 2,) a s  appointed 
but not commissioned. See Colline v. U. S., 14 Ct. Cl., 569. 
"1 Opins. At. Qen., 469 ;2 Id., 251 ;7 Id., 323. 
la DIQEST,144 ; Byrnes v. U. S., 06 Ct. CI., 302. 
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yet have no military rank. That they were not eligible to detail upon courts-
martial, because having no rank " lineal or assimilated," was held by Attorney 
General Wirt in 1821." More recently they have been described by Attorney 
Gleneral Brewster as "commissioned officers of the army," who "in pay and 
allowances are a8similated to the rank of colonel and lieutenant-~olonel."~ In 
this category, however, is not included the Professor of Law, who is an oi3cer 
of the army temporarily detailed in this capacity:' and is therefore legally eUgl- 
a le  a s  member or judgeadvocate of a general court-martial 
RELATIVE RANK O F  MElKBERS.-Art. 79. This Article, with a view 

to the excluding, a s  far  a s  reasonably practicable, from courts-martial, oi3cers 
who a s  junior to the accused may have an interest in procuring him to be die 
missed, suspended, &., provides that-'' No oflcer shall, when i t  cam be avoided, 
be t*d by ol7kers inferior to him i n  rank." This provision, (l&e that of the 
75th article in reference to the nq~rnber of the court, presently to be considered,) 
is regarded as  not prohibitory but directory only upon the convening commander. 
Its effect is understood to be to leave to the discretion of that officer, a s  the 
conclusive authority and judge, the determining of the question of the rank of 
the members, with only the general instruction that superiors or equals in rank 
to the accused shall be selected, so far  as the exigencies and interests of the 
service may permit. Such was, early in the recent war, the construction given 

to the provision by Judge Advocate General H01t;~ and this construction, 
91 adopted by other authorities," has been recently flually established in the 

case of Mullan v. U. S.,= where i t  was held by the Supreme Court, d r m -  
ing the judgment of the Court of Claims,20 that, in the instance of a court-
martial of the navy, (whose code in this respect is similar to that of the army,) 
composed of seven members, five of whom were junior in rank to the accnsed, it 
was to be presumed that the detailing of such a proportion of junior ofticere 
could not "be avoided without injury to the service," and that the legality of 
the proceedings of the court was not affected thereby. Thus, that an offlcer 
is inferior in rank or grade to the accused does not render him incompetent to 
sit as n member of a military court-martial,= or subject him as such member to 
challenge Nor would it affect the validity of the proceedings that all the 
members were junior to the accused. 
h practice, in our service, courts for the trial of general oftlcers have almost 

invariably, if not necewarily, comprised members junior to the accused; in 
time of peace indeed, i t  would rarely be practicable to assemble even a minimum 

l41 Opins., 469. 
* 17 Oplna. 369. 
 
*Under the Acts of June 8, 1874, and June 1, 1880. 
 
l7 DIQ~ST,89. 
 
*Sea trial of Capt. D. Porter of the Navy, (1826,) p. 20: 0. C. M.0. 7, Dept. of the 
 

Platte, 1880; Wooley v. U. S., 20 Law Rep., 631 ;also case cited in note 21, poet. 
That the phrase, "when it can be avdded," in Art. 79 ,  has practlcally the same 

meaning as  the clause of Art. 76, that general courts "shall not conatst o f  lea8 thun P 
when. that number o m  be convened without mzItI.feet tnjury to the sewbe," is  illus- 
trated by the provision In the naval artWe,  (No. 39,) corresponding to that of Art. 79. 
vb:-"tohere i t  o m  be avoided wdtibout tnfury to  the e m l e e ; "  thls aspression com
bining in eEect the two forms employed in the articles of war. 
ID140 0.S., 240. 
* 23 Ct. Cl., 34. 
 
*In Lieut. Armatrong's case it was held by the Attorney General, (17 Opins., 397,) 
 

that the fact that a member, not objected to  on the t*l, would (and did) become ad
vanced in his grade by the dismissal of accused, did not render hlm incompetent, or 
aEect the validity of the proceedings. 

'See Trial of Capt. Porter above cited; also, generally, under EIBHTP-~IQHTHA B ~ C L I P  
in Chapter XIV. 
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court of equals or superiors in  rank  for the  trial of a general officer of one of 
the higher grades." Upon courts for  the trial of oficers of the  lower 

92 degrees the direction of  the Article has  been more nearly observed. 
There have indeed been frequent departures from the rule, prompted 

doubtless in general by a due consideration for the convenience and economy 
of the service. Such exceptions, however, i f  reasonably avoidable, a re  in con- 
travention of the letter of the law, and sllould not be too freely sanctioned. 

COMPETENCY OF CERTAIN CLASSES OF OFFICERS I N  CERTAIN 
C A S E L R e g u l a r s ,  as disting-uished f rom volunteers, militia, &c.-Art. 77. 
This article declares that-" Oflcers of the  regular army shall not be cont
potent to sit  on courtsmartial to t r y  the olflcers and soldiers of other forces, 
except a s  pvovided in Art. 78,"-next to be considered. By "regular army" 
is to  be understood the  permanent military establishment, a s  especially dis- 
tinguished from volunteers, o r  militia i n  the  federal service. These two con- 
tingents-volunteers and militia-are indeed quite distinct from each other; 
the former, a s  will be further illustrated in  the next Chapter, being, for  the 
time, equally with the  r e b l a r s ,  a part  of the  Army of the United States, while 
the latter, though in the employment of the  nation, a r e  State troops.z4 But  i n  
view of the comprehensive and general term, ''officers and soldiers of other 

forces," the Article has been construed as disqualifying regfilar officers 
93 from acting a s  members of courts-martial for  the  trial of any  officers 

or soldiers not of the regular army, whether volunteers, militia, drafted 
men, or any other persons except the  class of marines designated i n  t h e  next 
article. 

Thus a court composed entirely of regular officers cannot legally be ordered 
for the trial of a n  officer o r  soldier of another military force; nor, where such 
a court has  been once duly created for  the trial of a regular o r  regulars is i t  
qualified to  proceed to the trial of a volunteer, &c., if brought before it for 
trial. And where the court is not entirely but only partially so con~posed, 
even if it comprises five officers of another force eligible for the  particular trial, 
i t  cannot legally proceed to such trial. 

Volunteers, &c., a s  eligible for  t r i a l  of regulars. It may be noted that 
while regular officers a r e  thus precluded by Art. 77 from trying offenders 
belonging to the other branches of the public military force, our code con
tains no converse provision that regulars shall not be tried by courts composed 

= O n  some of the principal trials of general officers in our army, the rank of the 
members of the court was a s  follows: Maj. Gen. Chas. Lee, (1778,)-1 maj. gen., 4 
brig. gens., 8 cols. : Maj. Gen. Arnold, (1779,)-1 maj. gen., 3 brig. gens., 9 cols.; 
Brig. Gen. Hull, (1813,)-1 maj. gen., 1 brig. gen., 4 cols., 7 lieut. cols.; Maj. Gen. 
Wilkinson, (1814,)-2 maj. gens., 3 brig. gens., 7 cols., 1lieut. col. ; Maj. Gen. Gaines. 
(1816,)-1 maj. gen., 3 brig. gen., 3 cols., 6 lieut. cols. :Bvt. Maj. Gen. 'hviggs, (1858,)- 
3 bvt. maj. gens., 2 bvt. brig. gens., 5 cols., 2 bvt. cols., 5-lieut. cols. ; Maj. Gen. Porter. 
(1862,)-2 maj. gens., 7 brig. gens.; Brig. Gen. Hammond, (1864,)-1 maj. gen., 8 
brig. gens. ; Brig. Gen. Swaim, (1884,)-1 maj. gen., 5 brig gens., 7 co-Is.; Brig. Gen. 
Hazen, (1885,)-2 maj. gens., 8 brig. gens., 3 cols. 

The court for the trial of Marshal Bazaine, (1873,) consisted of ten generals, no 
marshals being a t  the time available. That  by which the "Emperor" Maximilian and 
his generals Miramon and Mejia were tried and 'sentenced t o  death, a t  Queretaro, 
Mexico, June 13-14, 1867, was composed of one lieut. col. (president,) and six captains. 

=Art .  1 ,  Sec. 8 5 16 of the Constitution. In  some cases duripg the late war vdun
teers were confounded with militia, and it was held that, under the then existing Art. 
97, a regular o5cer could not legally be detailed on a court for the trial of volunteers. 
G. 0. 53, Dept. of the East, 1864; Do. 16, Dept. of the Mo., 1864: G. C. M. 0.11, 13, 
16, Dept. of Ky., 1865. While this  construction is  believed to  have been incorrect, it 
can scarcely be questioned tha t  the present Art. 77-a much clearer and more precise 
provision-is to be interpreted a s  indicated in the text. 
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of officers of the other contingents-militia or volunteers--of a mixed national 
army. I n  the absence of any such provision during the late war, officers of 
volunteers were not unfrequently detailed as members of courts-martial for 
the  trial of regular omcers and soldiers ; their competency to take part in  such 
trials having been a t  a n  early date affirmed by the Judge Advocate General. 
Officers of militia called forth and engaged in the public service would have 
been equally competent. And-the law remaining unchanged-militia and 
volunteer officers will of course be similarly competent, when serving with 
regulars in the future;  as will also militia officers be competent to  sit upon 
trials of volunteers6 

REGULARS AXD MARINES ASSOCIATED.-Art. '78. This  article 
94 provides that :  "Oflcers of the marine corps, detached for service 

with the armv by order of the President, ntay be associated with oncere of 
the. regular army on courts-martial for the trial of offmders belon.ging to the 
regular annu, or to forces of the marine corps so detached." The nature and 
capacity of that  amphibious branch of the public service known a s  the Ma- 
rines, a s  a kind of connecting link between the army and the  navy, is illus
trated in  this Article. This  corps, under the earlier legislation in  regard to  
it,%had oc~oupied a n  undefined position.* The Act of June 30, 1834, however, 
while assimiiiating it to  the  army in respect to  organization, discipline and 
pay, permanently nttached it to  the naval estabiishment for administrative 
and jurisdictional purposes,' and is now classed a s  n part of the navy in 
the Revised Statutes. The Act of. 1834 contained a provision, now re-enacted 
in Sec. 1621, Rev. St%,--" That the said co1.p~ silall a t  all tinzes be subject t o  
and under the laws and regulcrtiorts zohiclt are  o r  ?)nay hereafter be established 
for the better govern?nent of the navy, except zohen detached for service with 
the army by order of the President." 

The latter par t  of this provision, incorporated with the substnnce of Article 
68of the code of 1806, forms the present 78th Article. 

The principal situations in which marines would be likely to co-operate or 
be associated with the army on duty, a re  indicated in the provision of the 
Act of 1.798, embodied in Sec. 1619, Rev. Sts., a s  follows-"The nwrine 

In  this connection may be noticed a ruling properly made during the late war
t b a t  a n  aid-de-camp t o  a Governor of a State was not as auch eliglble to be detalled 
on a court-martial for the trial of U. S. volunteers. G. 0. 30, Dept. of the Mo., 1864. 

It is of course not competent for a military commander to order that  courts for 
t h e  trial of a certnin class of volunteer, kc., troops shall be composed in whole or 
in part  of partlcular volunteer, &.. omcers. Thus the order -4 .  0. 46, Dept. of Va. 
& No. Ca., 1863-that a majority of the members of courts for the trial of colored 
tsoooe should. (when the same could be detailed without manifest injury to the serv
1ce.j be ofBc&s'in command of such troops, was properly revoked by the subsequent 
0. 0. 29, Dept. of Va., 1865. 

mRes. of Nov. 10, 1776; Acts of March 27, 1794, July 1, 1797, April 27, 1798, July 
11, 1798, and Dee. 16, 1814. 

* Atty. Qen. Berrien describes the corps, (in 1830,) as-"in many respects anom
11.10~8, attached both to the nrmy proper and to the naval armament of the United 
States, and yet incorporated with neither, but rather 8uJ generieJ' 2 Opins., 367. And see 
Id., 289-241, 368; 3 Id., 117, where i t  was regarded a s  rather belonging to the army; 
and, oontra, 1Id,, $31 ;2 Id., 78 ; 6 Id., 706 : Corn. v. Gamble, 11 S. & R., 93 ; Wil,kes v. 
Dinsman, 7 Howard, 126, where i t  was viewed a s  a n  adjunct of the navy-under the 
legislation prior to 1834. 

*See 10 Opins. At. Gen., 118, 129, 487: 19 Id., 618, Wilkes .v. Dinsman, 7 Howard, 
126, 126; In r e  Baily, 2 Sawyer, 200: In r e  Doyle, 18 Wd., 369. The corps of the 
marines is not " a  distinct mllitary organization," but " a military body, primarily 
belonging to the navy, and under the control of the head. of the naval department, 
with liability to he ordered to service in connection with the army, and In tha t  case 
under the command of army oltlcers." U. S. v. Dunn, 120 U. S., 263, 266, 
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95 Corps shall be liable to duty 2n the forts and garrisons of the UNted 
states, on the sea-coast, o r  any other duty on shore, a s  the President at 

his diecretion m y  direct." Marines were detached for service with the army 
for considerable periods in the war  with Mexico; and similarly on several 
occasions during the recent war, of which the taking of Fort  Fisher was the 
most marked.' I I n  the early case of Lieut. Col. Wharton of the marine corps" It  was held by 
Atty. Gen. Rush that, under the terms of Art. 68 of 1808,i t  was discretionary 
with the government whether to detail any marine offlcers on a court-martial 
for the trial of a marine serving i n  connection with the army ;-that the court 
might legally be composed of army omcers only ; and this conclusion was ap- 
profred by the President. It was deemed expedient, however, to  detail two 
m r i n e  officers on the court in  that  case ; and such course, since adopted in prac- 
tice, is  especially fitting in  view of the changed relations of the army and 
marine corps under the subsequent legislation. 

I n  what proportions the two different classes of oficers will properly be asso- 
ciated on courts-martial is  not indicated by the Article; this matter being evi- 
dently left to be regulated by the convedng authority in  view of the comparative 
numbers of the officers of the two corps available for the duty, the particular 
corps-whether army or marines-f the offender or majority of offenders to  be 

tried, &c.= 
96 XILIT1A.-Authority fo r  the i r  government, &c. The Constitu- 

tion, Art. I, Sec. 8 % 15, 16, empowers Congress-" To provide for calling 
forth the militia to execute the laws of the Union, suppress insurrections, and re- 
pel invasions ;" and further-" To provide for organizing, arming and disciplining 
the militia, and for governing such part of them as m y  be employed in the 
service of the United States; reserving to the States respectively the appoint- 
ment of the officers, and the authority of training the militia according to the 
discipline prescribed by Congress." I t  also, (Art. 11, Sec. 2 % 1,)makes the 
President the Commander-in-chief of the militia when i n  the service of the 
United States." 

"See the references to the services of this corps in the Mexican war, in 5 Opins. At. 
Gen., 59, 165; aleo the recognition of their service by Congress in the J. B. of Aug. 10. 
1848, and in the vote of thanks, tendered in the J. R of Aug. 7, 1848, " to the offlcers, 
sailors, and marines of the navy," especially for "their efecient co-operation with the 
army in the capture of Vera Cruz and the castle of San Juan de Ulloa." See, further, as  
illustrating the subject, the printed Trial of 1st Lieut. J. 8. Devlin, Marine Corps, Wash- 
ington, 1852. 

"See official reports of Gen. Terry and Rear Admiral Porter, and votes of thanks to 
them and their commands in the J. R. of Jan. 24, 1865. 
" G. 0. of Sept. 19, 1817. 
"Marine, and other, officers were detailed together as  follows, in the following Or- 

ders :-In G. 0.. Third Mil. Dept., of Oct 20, 1813, 1marine offlcer with 4 regular and 
2 volunteer orncera; In G. O., Hdqrs., N. Orleans, of Dec. 25, 1813, 2 marine wlth 7 
other officers; In Dept. O., Second Mil. Dept., Nov. 15, 1817, 1 marlne officer with 5 
other officers; In Lt. Col. Wharton's case (ante,) 2 marine with 3 regular offlcers ; In 
Orders, Second Mil. Dept., Nov. 24, 1818, 3 marine with 2 regular offlcera: In G. 0. 6. 
A. a. O., 1830, 2 marine with 6 regular omcers, for the trial of a captain of marines; In 
0.. No. 47,Army of the South, 1836, 2 marine with 5 regular officers ; In G. 0. 10,Hdqrs. 
Army, Mexico, 1848, 1marine omcer with 8 regular oSLcers, in a court by which were 
tried 24 soldiers of the army and 1 enlisted marine. 

Hough, (P. 683,)cites a case of an offlcer of marines, in which, " a t  the prisoner's re- 
quest, his court-martial," (ordered under an article similar to that of our code,) "was 
composed of one-half officers of his own corps and the other half of officers of the line.,' 

"That the M.ilitiu of the D8strict op Columbkz are no part of the Militia of the Consti- 
tution. see ante, p. 56, note. 
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By virtue of these grants, Congress, in  a series of statutes, particularly in  
those of May 2, 1792, February 28, 1795, April 18, 1814, May 13, 18$, July 29, 
1861, and July 17, 1862, s.. 1, has authorized the President, in certain contin- 
gencies," to call forth the militia, and has provided for their government; and 
in a further series, (particularly in  those of May 8, 1792, January 2, 1795, May 
2, 1803, April 23, 1808, May l2,1820, March 19, 1836, and July 17, 1862, s. 2,)  
has provided more especially for their organization, arming, pay, and internal 
discipline. 

Of the former series the Act of 1792 was repealed and superseded by that  of 
1795, which was indeed with some slight modifications a repetition of the 

first. The Acts of 1814 and 1846 were resorted to for the special oc- 
97 casions of the  late war with Great Britain and the war wit11 Mexico 

respectively, and presently expired by their own l imitat i~n.~ '  To the 
date of the Revised Statutes the Act of 1795 remained the principal law on the 
subject of the mobilization and government of the militia, though i n  some of 
i ts  details superseded or materially amended by the Acts above specified of 
1861 and 1862.8' These Acts were indeed adaptations of the legislation of 1795 
to  the circumstance$ of the recent war. Such of their provisions a s  were of a 
general character, together with those remaining from the Act of 1795 and other 
early legislation, comprise, ( in  combination with the operative enactments of 
the second series above indicated,) the existing law relating to the militia, and 
a re  all incorporated in o. separate TitleLNo. XVI--of the Revised Statutes. 

The first section of this Title defines the militia a s  including, generally:' 
'' every able-bodied male citizen of the respective States, resident therein, who is 
of the age of eighteen years, and under the age of fo-rty-five years; " and Atty. 
Gen. Legare has well described this class a s  " the body of the people, armed and 
disciplined in self defense."" When and how the militia are  brought within 
the jurisdiction of courts-martial, and what is the extent of that  jurisdiction, 
will be considered in the next Chapter. 

Composition of mil i t ia  courts." As to the composition of such courts,- 
Sec. 1658, Rev. Sts., ( a  re-enactment, in the same words, of s. 6 of the Act of 
1795,'0) provides: "Courts-martial for the trial of militia shall be composed 
of militia officers only." 

The " courts-martial " here indicated are  courts-martial not of States 
98 but of the United States, convened not under State law but under the 

Articles of war, a fd  the militia referred to a re  the n~ilitia when called 
into the active service of ' the United States under the Constitution and the laws 
above mentioned. The "militia officers" are  the officers elected or appointed 
for such lnilitia under the laws of the States from which they a re  called, in 
conformity with the Constitution, Art. I, Sec. 8, § 16. 

84 That the President is the sole judge to determine whether one of the exigencies con- 
templated by the Constitution has arisen, and that his decision on the point i s  conclusive 
upon all other persons, was held in Martin v. kiott. 12 Wheaton, 19. And see Luther 9).  

Borden, 7 Howard. 1 1 ;  Vanderheyden 1,. Young, 11 Johns., 150;  People v. Campbell, 40 
N. Y., 136; Kneedler v. Lane, 45 Pa. S t ,  238. 

"See Mills v. Martin, 19 Johns, 21, 23. 
aoBy the Act of 1862, the President was, for the first time, authorized to resort to 

coriscription for compelling the service of the militia. See McCall's Case, 5 Philad.. 250. 
*With certain exemptions specified in See. 1629. 
" 2 Opins. At. Gen , 691. The so-called "Nalfonal Guard" is simply n Dart of the 

militia. Neither the Constitution nor Law8 of the United States distinguish i t  in any 
manner from the mass of the militia. 

"As to the courtbmartial of the militia of the District of Columbi,ia, see ante, p. 
55, note. 

40This provision was also contained in the code of articles of 1806. (in Art. 97,) 
but was omitted from that of 1874. 
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I n  composing, however, courts-martial for the trial of militia, the members 
a r e  to be selected from the  entire body of militia officers i n  the service of the 
United States, without any reference to the different States from which they 
may have been called. Militia once called into the service, from whatever 
State, may be placed by the President under the command of any ~ f f i c e r , ~  and 
may be required to serve in any part of the United States; and it was specifi- 
cally held i n  Mills v. Martin' that  a court for the trial of a militiaman 
need not be composed of officers of the  militia of the State of the accused, but 
might legally be made up  of officers of the militia of any State o r  States. In  
the article of war  of 1776, in  which the  statute under consideration first ap
peared in our law, i t  was provided tha t  militia courts should "be composed 
entirely of militia officers of the  same provincial corps with the offender." 
This restriction was omitted in the corresponding article of 1806, the original 
provision having been meanwhile superseded by the present form a s  initiated 
in the Act of 1795." 

11. NUMBER O F  MEMBERS. 

THE LAW ON THE SUBJECT. This is contained in Art. 75, a s  fol
lows:-" General courts-martial may consist of any number of members from 
five to thirteen; but they shall not consist of less than thirteen. when that 
number can bs convmed without manifest ilzjurg to the service." 

FIVE MEMBERS A QUORUM. I t  i s  clear from the first part of this 
provision that, while *a court of less than five or more than thirteena6 

99 members will not be a legal body," a court of five wil l  always be a full 
and complete tribunal for  the purpose a f  trial and judgment, and that  

the addition of further members will not augment o r  in  any manner affect i t s  
jurisdiction or authority. A less number indeed than five may meet and ad- 
journ, and where there a r e  but five members present a t  the outset and one is 
objected to, (under Art.. 88,) the other four may deliberate and determine upon 
the ~hallenge.'~ But five members a t  least must be sworn and constitute the 
court for the trial, and five must continue present and  acting throughout the  
entire proceedings till the final record is completed and authenticated. 

41 Cooley, note to  2 Story, Com., 121. 
42Highsmith v. Ussery, 25 Texas, 108. 
4s 19 Johns., 7. 
"The present enactment is, a s  has  already been noticed, properly an article of war, 

and might well have been embraced in the  present, a s  i t  was in  the  preceding, code. 
"The first Mutiny Act prescribed t h a t  no court authorized thereby should " consist of 

fewer than thirteene." Clode, (M. L., 120,) observes:-" I t  may reasonably be pre
sumed t h a t  the  controlling analogy which suggested this tribunal, (composed of a presi
dent and twelve omcers,) was the  civil administration of justice by a presiding judge 
and twelve jurymen." I n  the  present British law, " a  general court-martial shall con
sist, in  the  United Kingdom, India, Malta, and Gibraltar, of no t  less than nine, and 
elsewhere of ~ i o t  less than five, officers." Army Act, 1 48, (3.) 

4eThirteen members were usually detailed on our earlier important general courts-
martial-those, for instance, for  the trials of Gens. Hull, Wilkinson and Gaines, and  
Col. Cushing, in 1811-1818. So, fo r  the  trials of Capt. Drane in 1846,Lt. Col. Fremont 
in 1847,and Gen. Twiggs in 1858. Of later years the  maximum has  more commonly been 
nine-the number in the  cases of Gens. Porter and Hammond, i n  the  recent war. In 
the cases of Gens. Swaim and Hazen, however, the number detailed was thirteen, and t h a t  
number is now, (1894-5,) more resorted to  than heretofore. I n  the  British service, 
before courts of less than thirteen were authorized for the  trial of officers, the number 
of members often exceeded tha t  number. For example, the  number detailed for  the  
trial of Lord George Sackville, in  1760,was sixteen; for  the t r ia ls  of Lt. Gen. Murray 
and Col. Debbieg, in 1783 and 1784, eighteen; for the trial of Lt. Gen. Mordaunt, in 
1757, twenty-one; and for the  t r ia ls  of Capt. Burrish, Lieut. Page, and others, tried by 
a naval court i n  1745, twenty-five. 

"DIGEST, 88. 
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I f  the Court begins with more than five members, the loss or absence of one 
or more does not affect i ts  capacity provided a t  least flve remain, and this rule 
applies through the entire life of the body.q Thus five are  sufficient to be re

assembled and to revise the sentence, though when i t  was originally ad- 
100 judged, the court may have consisted of ten or thirteen members; and 

the sentence, ns revised and finally adopted by the five, will be the sen- 
tence of the court.@ 

On the other hand, if a court, beginning with five or  more, loses, by the  opera- 
tion of challenge, o r  by death, sickness, or other casualty, a member or mem- 
bers, so that  i t  is reduced to four or less, i ts  action must be a t  once suspended, 
since i t  has ceased, for the time a t  least, to be a court, and the objection to its 
proceeding i s  one which cannot be waived." 

The number-within the limitations of the Article-to be detailed upon a 
general court for the trial of any case or cases, will be determined by the con- 
vening commander in his discretion, and with a view especially to such cir- 
cumstances a s  the rank of the accused, the importance of the case, the character 
of the offence, the supply @f available officers, and the  exigencies of the ~ e r v i c e . ~  

AUTHORZTY TO ADD fEMBERS. A General court, though reduced be
low five, is not necessarily to  be dissolved, nor can it assume to dissolve itself 
o r  declare itself dissolved. Such dissolving is a function of the convening com- 
mander, who is also empowered, in his discretion, to continue the court by 
adding a member, or the  requisite number of members to bring i t  up to five, 
and when thus renewed, i ts  power a s  a court is restored, and it may legally 
proceed with the trial:' The adding, however, of new members to court* 
martial, a f t e r  a trial has been entered upon, has  been of rare  occurrence in  

our practice. Such action is- not indeed illegal;" the added member, 
101 provided the evidence taken, or material proceedings had, prior t o  his 

appearance, be first read to him from the record, and he be duly sworn, 
(after the accused has been afforded a n  opportunity to challenge him,) may 
legally act upon the court during the  remainder of the trial and take part 
in the judgment; and the sentence, if any, imposed by the court will be entirely 
legal and operative. But  this action must be i n  general of doubtful policy, 
and is not to be resorted to unless the demands of justice and interests of t h e  
service clearly require it. Where, for example, by the death, disability, en- 
forced absence, &c., of a member o r  members, a court is  reduced below five, 
i n  the midst of a n  important trial, so that,  if not renewed, i t s  previous pro- 
ceedings, however extended, will go for nothing, and the trial will have t o  
be recommenced by a new court, to the delay of justice, inconvenience of the 
service, detriment of discipline, and perhaps greatly increased public expense,- 
-

A form, now unknown, prevailed to some extent in our army, apparently till about 
1841, of detailing 13 or 11 members, with directions to proceed if not reduced below 9 or 
7. See G.0. 44 of 1832 ; 3 of 1837 ;25 of 1839 ;65 of 1841. 

'DIGEST, 678. And see 7 Opins. At. Gen., 338. The direction often given in con
vening orders to the effect that " should any of the members be prevented from attending, 
the court will proceed provided the number present he not less than the legal maximum "
is wholly unnecessary and surplusage. 

DIGEST, 88. 
"Coppee, 55. 
61 DIGEST, 88. 
"Though not favored, i t  has been regarded as legal in our service ever since i t  was 

sanctioned by the Secretary of War on Gen. Hull's trial in 1814. The Secretary there 
held that new members might be added pending u trial, "the proceedings as recorded 
being read to them." See Published Trial, appendix, p. 29. From this ruling dates 
also the authority for the returning to the court of absent members, a subject to be 
considered in Chapter XII. 
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in such a case the authorized commander will be fully justified in  continuing 
the courts by the detail of the requisite number of members. 

EFFECT OF SECOND CLAUSE OF ARTICLE.-" Manifest injury."-The 
Article, a s  has been seen, declares that a general court "shall not constst of leas 
than thirteen when that number can be convened without manifest lnjury to 
the service." In  a case of a deserter sentenced to be shot by a court of five 
members, i t  was held, a t  a n  early period, (1810,) by Atty. Gen. Wirt," that  the 
court "was not a legal" one "if thirteen could have been convened with
out manifest injury to the service." H e  adds:-"It is dimcult to conceive a n  
emergency so PW3Sing a s  to  disable the general officer who orders the  court 
from convening thirteen commissioned officers on a trial of life and death, 
without manifest injury t o  the service. And if a smaller number act without 
such manifest emergency, I repeat that  they a r e  not a lawful court, and a n  exe- 
cution under their sentence would be murder." H e  concludes by suggesting 
to the Secretary of War " a s  a matter of legal propriety, that  i n  every case 
of life and death a t  least, the President ought to  be satisfied of the manifest 
injury which the service would have sustained in convening a court of thirteen. 

before he gives his sanction to a sentence of death by a smaller number." 
102 This case was one which occurred in time of peace, when death sen- 

tences a re  required to be confirmed by the President, and, being of an 
extreme class, i t  was proper that the fullest weight should be given to a n y  
legal doubt a s  to the validity of the proceedings. But the theory that  the 
question of " manifest injury" is  reviewable by the President, or any authority 
superior t o  the officer who ordered the court, hae ceased to be admissible since 
the specific adjudication on the subject, in 1827, by the Supreme Court i n  the  
case of Martin v. Matt.- I n  this case, Story, J., in construing the provision 
of the Article under consideration, held that the same was "merely directory 
to the officer appointing the court, and that his decision a s  to the number which 
can be convened without manifest injury t o  the service, being in a matter sub- 
mitted to his sound discretion, must be conclusive." This  ruling settled the 
law on this point," and the question a s  to the  legality of a court of less than 
thirteen members is not now raised in practice. 

I n  the form of Order for convening a general court, now commonly em
ployed, a clause is generally added, after the recital of the  officers detailed, 
when less than thirteen, to the effect that ' a  greater number of officers than  
those named cannot be assembled without manifest injury to  the service.' Such 
addition, however, though usual, is  not necessary, and its omission will affect 
in no manner the validity of the order. The mere fact that  less than thirteen 
are detailed will constitute a sufficient indication of the determination by the 
convening officer, in his discretion, that  a greater number can not in  fact be  
assembled without the prejudice to the service contemplated by the Article." 

SUPERNUMERARY MEMBERS. I t  remains to notice a practice, which a t  
one time prevailed in our service, of detailing, with a court of thirteen, 

103 (and sometimes with a court of lesser number,) one or  more additional 
officers as "supernumeraries," whose purpose was to  supply the  places 
pp - -- - -

1 Opins., 299, 300. 
"12 Wheaton, 34. 
"See 2 Opins. Atty. Gen., 535 ; 6 Id., 511 ; Wooley v.  U. S., 20 Law Rep., 631, and 

Am. S. P., M. A., vol. IV, 850; G. 0 .  4, Mil. Div. Atlantic, 1874: also Clode, (M.L.,) 
123. And see the recent cflse of Mullan u. U. S., 140 U. S.,245. 

"See O'Brien. 228. The early case of Mi!ls u. Martin, 19 Johns., 26, (1821,) is, 
in effect, contra. But thc provision under consideration had not then received the 
interpretation subsequently given it in Martin u. Mott. Par. 1002, A. R., now de
clares--"A decision of the appointing authority ns to the number that can be assem
hled without manifest injury to the service is conclusive" 
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of such original members a s  might be excluded on challenge, or whose seats 
might be vacated by absence,-thus Beeping the court always up to the maxi- 
mum. These officers took their seats with the court and were sworn with it, 
were subject to challenge, were present during the trial and permitted to  take 
part  in  discussions on interlocutory questions but not to vote thereon, and 
retired-if not previously becoming full members-when the  court was finally 
cleared to deliberate upon i t s  findings and sentence." This practice, however. 
had no statutory sanction, and, in  substantially adding members with limited 
indeed but material powers to  the maximum of thirteen, was in fact i n  contra- 
vention of the Article of war. It h a s  been disused in our service for some fifty 
years," though in the British i t  still subsists in  a different form.B0 

See De Hart ,  88 ; Macomb, 13 ; O'Brien, 226 ; Benet, 28, 87 ; Coppee, 46,54. Super
numeraries a re  constantly detailed with general courts in the early Orders of the  
War Department, kc., especially from 1809 to 1836. I n  each of the cases of Gens. 
Hull, Wilkinson and Gains, three supernumerary members mere named in the original 
detail. Supernumeraries were also detailed i n  the  navy, and for courts of less than  
thirteen members. See 1 Opins. At. Gen., 698. 

"The paragraph, ( B  237,) of the Army Regulations of 1841, directing the detaillng 
of "one or  more supernumeraries" with courts of thirteen members, does not appear 
to  have been rcpeated i n  any subsequent issue. A comparatively recent, though isolated 
case, is published in G. 0. 9, Dept. of t h e  Mo., 1862, of a general court attended by 
a supernumerary, who, upon a vacancy occurring on the trial of an officer, took a seat 
as a member. 

"The British law authorizes the  convening authority to detall, with the regular 
members, "such waiting oflicera a s  he thinks expedient," with a view " t o  provide for 
casualties or for the case of challenges being allowed," Rules of Procedure, § 17 
(D,) 25 (G,)Simmons, 0 %  427, 526. 



CHAPTER VIII. 

THE JURISDICTION OF G.ENERAL COURTS-MARTIAL. 

104 THE subject of the jurisdiction of general courts-martial will be con- 
sidered under the following heads:- 

I. The Place or field over which such .jurisdiction extends or within 
which it  may be exercised; 

11. The period-of Time to which i ts  exercise is limited; 
111. The Persons who a re  subject to it ; 
IV. The Offences which i t  embraces. 

I. THE PLACE OR FIELD O F  JURISDICTION. 

IT INCLUDES THE' ENTIRE UNITED STATES. The jurisdiction of 
general courts-martial is  coi5xtensive with the territory of the United States. 
That is to say, a general court assembled a t  any localiy within that  territory 
may legally take cognizance of a n  offence committed at any other such lo
cality whatever; such a court, unlike a civil tribunal, not being restricted in  the 
exercise of its authority to the limits of a particular State or other district or 
region. While it  will in general be more for the interest and convenience of the  
service to  bring a n  accused officer or soldier to trial a t  o r  near the place of his 
offence, he may, with equal legality, be tried by a court convened, (by competent 
authority,) in  any other part of the United States.' This is  a general principle, 
nor is its application limited to cases in which the court is convened by a com- 
lnander whose cominaiid is conterlninous with the federal domain-as the Presi- 
dent a s  Commander-in-chief, or the general commanding the army. A court or- 

dered by a department commander within his department, for the trial of 
105 a n  officer or soldier of his command, may take cognizance of the case 

though the offence or offences may have been committed in  any other de- 
partment or departments. I t  may be added that  the question, whether an of
fence was or not committed a t  a place over which exclusive jurisdiction has been 
reserved or ceded to the United States, can affect in  no respect the jurisdiction 
of the military court before which such offence is brought for trial. 

EXTENDS TO REG-ION OF MILITARY OCCUPATION I N  WAR. 
Further, such jurisdiction ste ends to the places or territory held or  occupied by 
our armies when invading the domain of a foreign nation with which we are  at 
war. A court-martial, whether assembled in the foreign territory or in  the 
United States, will have jurisdiction of military offences committed within such 
places equally a s  if committed on our own soiL2 

See DIGEST,322. 
'"Wherever our army or navy may go- beyond our territorial limits, neither can go 

beyond the authority of the President or the legislation of Congress." Chase, C. J., in 
Ex parte Milligan, 4 Wallace, 141. And Bee 5 Opins. At. Gen., 58;  Coleman v.  Ten
nessee, 97 U. S., 515, 616. In the latter case the law was applied to offences committed 
by soldiers of our army when in occupation of insurrectiona~ districts during the late 
war, and it was held that, (as in the case of an army lawfully marching through the 
territory of a foreign country-see post,) our atmy was then exempt from amenability 
to the local courts and subject only to the jurisdiction of its own military tribunals. 

616156 0 - 44 - 6 81 
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EFFECT OF PRINCIPLE OF EXTERRITORIALITY. Such jurisdiction 
extends also to offences committed by our officers or soldiers within the lines o r  
in  the  neighborhood of our armies, when in the transit, by the permission of i ts  
government, through the domain of a foreign nation with which we a r e  a t  peace. 
This on the principle of international law known a s  "exterritoriality," under 
which when the armies of one nation a r e  privileged t o  enter o r  pass through 
the territory of another friendly nation, the laws of the former are  deemed t o  
continue to apply to  its forces equally as if the same were within their own 

c o ~ n t r y . ~Such, for  example, would be  the legal status of our troops 
106 when permitted by the  government of Mexico t o  cross t h e  frontier i n  

carrying on hostilities against Indians? 

CASES OF OFFENCES COMlrdITTED I N  FRIENDLY FOREIGN TERRI
TORY, ENTERED WITHOUT AUTHORITY. A 's tatus  less clearly de
fined in law is that  of our military forces when induced, i n  pursuit of Indians o r  
marauders, or for other purposes, i o  enter the territory of a foreign power with 
which we a re  a t  peace, without its authority. While such a n  entry of an armed 
body would be per se unlawful^ it is nevertheless the opinion of the author 
that  military offences committed by any of such forces on the foreign soil would 

properly be cognizable by courts-martial convened within the United 
107 States, provided the offender a t  the time of the offence w a s  a member of 

a n  organized detachment or other force under military command and 
discipline. For  while a refusal to  cross the  boundary under the circumstances 
might not constitute a disobedience of a " lawful command " in  violation of the  
21st Article of war, i t  does not follow that  a n  act  of insubordination, neglect, 
o r  disorder, or an act of desertion, committed after the passing of the frontier 
in obedience to orders, would not be cognizable and punishable as a military 

-

=''This privilege is  extended to  armies in  their permitted transit through foreign ter
ritory," and includes the right "of exercising military discipline on  the ofecers and sol
diers. * * * When the transit of troops is  allowed, It i s  ap t  to be specially zilarded 
by treatieci." Woolsey, Int. Law, 64; Vattel, 3., 7 B 130. And see The Exchange, 7 
Cranch, 139; Coleman v .  Tennessee, 97 U .  S., 615. 

'There has in fact existed for some years a formal "provisional" agreement hrtween 
the governments of the United States and Mexico, stlgulatlng for the " reciprocal crossing 
in the unpopulated or  desert parts  of the  international boundary line, by the rrgular 
federal troops of the respective governments, in pursuit of savage hostile Indians." This 
agreement, originally made in July, 1882, (see G. 0. 91, 118, of 1882,) to  continue i n  
effect for one year, has been since repeatedly renewed. The last form of the agreement 
i s  dated Nov. 25, 1892,and i s  to  continue in force not beyond one year. See it published 
in  G. 0. 85 of Dec. 22, 1892. Of this  agrrrment the only portion t h a t  need be cited in 
this connection is the  following: "ART. VII. The abuses which may he committed by 
the forces which cross into the territory of the other nation shall be gunished by the 
government to  which the  forces belong, according t o  the  gravity of thc offence and in 
conformity with i t s  laws, a s  if the abuses had been committed in i ts  own territory, t h e  
said government being further under obligation to withdraw the guilty parties from t h e  
frontier." 

61twould, in the first instance, be unlawful for an? subordinate commander to direct 
such an invasion or  command the invading party, except under orders emanating from 
the  highest authority. In Com. w. Blodgett, 12 Met., 84,90, the court sag :-" Nothing 
but the sovereign power of the State, by a previous ordor directing such invasion, or by 
a subsequent ratification when done in i ts  name, will warrant such invasion, and excuse 
the subordinatrn engaged in it. * * Such act is a high prerogative of sovereignty 
and the necessity of It must he judged of, and the warrant for i t  must be given, by the 
express command or direction of the sovereign authority." Note, in this connection, 
G. 0. 07 and 100,Dept. of the East, 1864. In the former Order, milltary commanders 
near tho Canadian boundary were instructftd by General Dix to cross the same where 
necexsnry in pursuit of marauders, and pursue, cr~ptureand bring them within the United 
S ta tw lor trial and punishment. In  the latter Ordw, i t  was annollnced tha t  this instruc
tion had been dkapproved by the President and was uccordingly revoked. 
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offence equally a s  if  committed within our own territory. Indeed, that  it would 
be so cognizable can scarcely reasonably be questioned? 

OFFENCES COMMITTED I N  A FOREIGN COUNTRY WHEN THE 
OFFENDEX2 IS NOT PRESENT' I N  A MILITARY CAPACITY. Thus a n  
officer or soldier of our army committing, in a foreign country, an act  which, 
if committed a t  home, would constitute a n  offence against our military code, 
would in general be amenable to trial therefor, by court-martial, on his return, 
provided that when he committed i t  he was within the foreign territory i n  a 
military capacity. But if not present there i n  a military capacity-as where 
he had passed the frontier for private business or amusement, o r  on a social 
visit, or for other personal reason, o r  was there a s  a deserter from our army- 
his amenability to trial by a court-martial i n  his own army for a n  offence com- 
mitted would depend upon the nature of the offence itself. A crime or dis
order committed against a n  inhabitant of t h e  country could ordinarily scarcely 

be cognizable under the 62d Article a s  prejudicial to military discipline, 
108 or  otherwise than according to the local law. But for an act which a t  

home would constitute conduct unbecoming an officer and a gentleman, 
an officer offending would in general remain a s  liable to  trial under Art. 61 as 
if the offence were committed within the United States. Thus i t  has  been held 
'hat a n  officer of our army was liable under this Article to trial by court-
martial in  Texas for the  offence of exhibiting himself in a drunken condition 
a t  a public entertainment in Mexico." The status of amenability of the officer 
ok soldier under the circumstances would thus be analogous to that  of a n  officer 
or soldier absent on leave or furlough within his own country: or while held 
a s  a prisoner of war  by the enemy.' 

The question of jurisdiction as affected by t h e  6 4 t h  Article. This Article 
provides a s  follows: '' TJLe oflcers and soldicrs o f  any troops, wllether militia 
or others, mustered and in pug of the United States, skall, at all times and Q 
all places, be governed by the urticles of war,avbd shall be subject to be tried 
by courtsmartial." 

This enactment has recently been construed a s  conferring upon courts-martial 
by the term-" in all places," a jurisdiction over offei~ces co~ninitted by officers 
or soldiers of the army in foreign countries, and thus to constitute authority for  
the trial, by a court-martial convened i n  our own territory, of a military 

0 I n  the ease of Pvt. Joseph Lee, convicted by a general court-martin1 in Texas of man- 
slaughter, consisting in the homicide of a sergeant of the detachment while on a scout 
within Mexico,-in which the proceedings and seatence were approved by Gen. Ord in 
G. C. M. 0. 17, Dept. of Texas, 1877,-it was held by the Secretary of War, June 23, 
1877, tha t  the court had jurisdiction of the case. 

The ruling contra, by a department commander in a case published in G. C. M. 0. 35, 
Dept. of the Missouri, 1872, is not regarded a s  sound. 

The point may here be noticed, though not a s  a matter necessarily affecting jurisdic
tion, tha t  our military authorities can have no  authority to  enter a foreign country for 
the arrest there of a military ofPender who hns escaped from the United States. Thus, in 
G. 0. 119, War Dept., 1863, a n  omcer of volunteers is  dismissed by the Pref4dent "for 
violalion of the sovereignty of a friendly foreign State, in arresting a deserter from the 
U. 8. forces and bringing him away from within the boundaries of Canada." 

'See 	 DIGEST, 331. 
See G. C. M. 0. 14, Dept. of ex as, 1888; also remarks upon this Article in Chapter 

XXV, poet. 
It may be observed, however, that, whether o r  not the offending ofecer or  soldier were 

within the foreign territory with or without authority from his proper military su
periors, would be immaterial : his statu's of amenability to  our jurisdiction for offences 
committed in tha t  territory would not be affected by the circumstances of his having 
been there with or without a leave of absence or pass, or other permission. 

See post-." Jurisdiction during Absence on leave o r  a s  a Prisoner of war." 
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offence committed abroad.'' With due deference to its source, this construe 
tion can but Bc regarded by the author a s  a forced one and not war- 

109 ranted either by the context or history of the Article. It is  considered 
that  this Article is  a declaratory provision intending no more than simply 

to affirm the general rule of amenability to military law of any forces or detach- 
ments, such a s  militia or marines, who may he serving with the army in time 
of war, rebellion, &c., assimilating them t o  the latter in respect t o  discipline 
and jurisdiction. To the army itself, as such, the Article, it is believed, is 
not intended to apply, but only to  the  contingents which, under the Constitu- 
tion and laws, may be employed with i t  in the U. S. service on particular occa- 
sions. This is  deemed to be quite clear from the language of the original pro- 
vision, which occurs first in Art. 1, Sec. xvii, of the Articles of 1776 and is 
repeated in Art. 97 of the code of 1806. Here, after the words-"in all  places," 
is  added-" when joined or acting i n  conjunction. with the regular f0rce.s of the 
United States." Nor, in the view of the author, does the fact tha t  this par t  
of the Article is now omitted modify or affect i ts  import, since these additional 
words were surplusage merely and doubtless omitted for that  reason. It would 
only be when militia, marines, kc., mere serving in connectiou with the army 
that  they would properly be amenable to the jurisdiction of army courts, and, 
by the omission, the Article bas been merely simplified without any change of 
meaning. 

The sound conclusion is  thus considered to be  that  the Sixty-fourth Article 
has, in fact, no larger or other significance or  scope than a s  an enunciation of 
a general principle a s  aforesaid, and accordingly affects in no nianner what- 
ever the question of the amenability of officels or soldiers of the army for  $ 

offences comrnitied in foreign countries. This Article indeed, a s  being de- 
claratory of the law a s  enacted in  other statutes: might well be dropped a s  
superfluous upon s revision of the esisting code. 

11. T H E  TIRIE WITHIN WHICH JURISDICTION I S  TO BE EXERCISED. 

AS AFFECTED BY THE LIMITATION OF ART. 103. If the jurisdic- 
tion of a general court-martial can properly be regarded as  controlled in i ts  

exercise by any general rule of limitation as  to time, such general rule 
110 is that prescribed in the 103d Article of war. This Article, (as  amended 

by the Act of April 11, 1890,) prescribes that  for all offences, escept
"desertion in tiirie of peace and not i i t  the facc of the encwly," a n  officer o r  sol- 
dier shall not (unless meanwhile withdrawn by absence, kc., .from the juris- 
diction) be liable to trial by general court-martial, where the offence '' appears 
to have been conbmitted 'more than t ~ c o  years before the iSsuing of the order 
for such trial." I n  the excepted case of desertion, it is provided that  the party 
(unless meanwhile absent from the United States) shall not be so triable where, 
a t  the time of his arraignment, more than, tzco uears have elapsed since the end 
of the term for which he enlisted. 

But the question here arises whether this Article i s  to be viewed a s  a pro
hibitory restriction upon jurisdiction, or nierely as  providing a defence to be 
taker1 advantage of by special plca. 

I0This ruling was one made by the Artina Judge .ldvornte General, in Janunry, 1891, 
in a case of an ofecer who, hnvlng committed in Mexico whnt would be a military of
fence under our Art. 61, was held triable thewfore by a court martial subsequently 
convencd in the Department of Texas, not only on gcnernl grounds but also by the 
autl&oritl/ of this Article. See DIGEST, 
331. 

l1 As the Act of Feb. 28, 1795, c. 36, s. 4 ; the Act of July 29, 1861, c. 25, s. 3 ; Secs. 
 
1621, 1644, Rev. Sl?i. 
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VIEW OF ATTORNEY GENERAL WIRT. It was held a t  a n  early date, 
(1820,) by Mr. Wirt,* in  construing this Article, that  the limitation thereby 
prescribed y a s  absolute in al l  cases and could not be waived. The reason as- 
signed for this opinion was in effect that  the Article was an enactment based 
upon considerations of public policy, being intended not solely for the benefit of 
the accused, but to secure that  prompt and certain prosecution of military 
offences which is  essential to maintain the discipline of the service; and that  
therefore if was to be regarded a s  prohibitory not only upon the United States 
but upon the accused also. The view of Mr. Wirt, that  the limitation was 
not waivable, mas affirmed by later Attorneys General? and for a considerable 
period was recognized in the War Department a s  established law.?4 And it  was 

held by the Judge Advocate General:' and subsequently by the Attorney 
111 General? that an accused could not, by a plea o f  guilty a t  the trial, any 

more than by previously requestin "";or by consenting without objection, 
to be tried, waive the limitation and withd aw the case from the application of 
the Article, where i t  appeared from the charge that  the offence had been com- 
mitted more than two years before the ordering of the court. 

RULING OF THE U. S. CIRCUIT COURT. If  this view a s  to the effect 
of the Article is  the correct one, the  subject of the limitation is properly to be 

' considered in the present Chapter. But though this view was apparently that  
taken by the U. S. District Court for the Southern Dist. of New Yorli, in 1880, in 
Davison's case,= the judgment in that  case was, in  1884, revers& on appeal i n  
the U. S. Circuit Court, Second Circuit? where i t  was in  substance held that  
the limitation of Art. 103 was not a jurisdictional objection but a "matter of 
defence;" the court here adopting the ruling which had been made a t  San 
Francisco in the previous year, in Bogart's '' and White's Cases," by the  Cir- 
cuit Court for the Ninth Circuit. I n  these cases, (and subsequently in Zirnmer- 
man's Case," in the same Circuit,) the courts, in  effect through not in terms, 
overrule Mr. Wirt's opinion, and treat the military statute of limitations a s  the 
United States' and State statutes of limitations relating to crimes a re  ordi- 
narily treated, six. not a s  a restriction upon the powers of the court, but a s  a 
provision solely o r  mainly for the benefit of  the accused, to be taken advantage 
of by him a t  his option, by way of defence in  the form of special plea, or on the 
general issue. 

These rulings a r e  followed i n  the War Department, and have now apparently 
settled the law upon the question involved. In  view of this conclusion, the 
subject of the application and operation of the  provisions of Art. 103 has been 
incorporated in  Chapter XVI, in treating of PLEAS. 

TERM OF JURISDICTION I N  GENERAL. The term of time dur- 
112 ing which an officer or soldier continues within the jurisdiction of a 

'21 Opins., 383. Compare this view with the converse ~ i e w  expressed by him, in 1 
Opins., 233, as to the waiver of the benefit of the provision of Art. 102, :I point remarked 
upon in Chapter XV1.-" Waiver of the right to plead former trial." 

6 Opini. At. Gen., 239 ; 13 Id., 463 ; 14 I d ,  267-8 ; 16 Id., 173. 
14See the opinion, as  adopted by the Secretary of War, of Judge Advocate General 

Holt, in the case of Brig. Gen. Dyer, Chief of Ordnance. Proceedings of Court of In
quiry, Part II., pp. 612-614. 

See DIGEST,12. 
 
la16 Opins., 17.

"See Gen. Dyer's Case, a ~ t t e .  
  
l8 In re Davison, 4 Fed., 507. 
 

21 Fed., 618. 
 
In re Bogart, 2 Sawyer, 397. 
 
In re White, 9 Sawyer, 49, 17 Fed., 723. 
 
In re Zimmerman, 30 Fed., 176. 
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court-martial is the tern1 between the time of his entering the military 
service by acceptance of appointment or conlmission, o r  by enlistment or muster 
in, and the time of his leaving i t  by resignation, dismissal, discharge, o r  death. 
This subject will be more fully treated in  this chapter, under the later head 
of-"~eghning and End of the Personal Amenability." 

AS AFFECTED BY THE CON'JXNUANCE OF WAR. While the terminn- 
tlon of n state  of war  does not, a s  such, affect the  jurisdiction of a court-mar- 
tial, a s  i t  does that  of a military commission-a tribunal whose action is de
termined by the existence and continuance of war-there a r e  yet cases in 
which, by the express terms of a statute, or by implication from i t s  terms, the  
jurisdiction of a court-martial over certain specific offences i s  restricted t o  
the period of war. Thus the 58th Article of the code expressly makes the 
offences therein enumerated punishable by sentence of general court-martial 
only in time of war, rebellion, kc., and if in  any case the war which prevailed 
a t  the commission of the offence has ended ''before the same is actually brought 
to trial, the court \\-ill not be legally competent to  take cognizance thereof 
under this Article. Similarly, it has been held that Sec. 1343, Rev. Sts., relat- 
ing to the offence of the spy, inferentially limits the trial by court-martial of o. 

. spy to the period of the duration of the war, &c., so that if not brought to  
trial before the war is terminated, he cannot be tried a t  all." 

The term ".~uar,"a s  employed here and elsewhere in this treatise, is to be 
understood a s  including not only foreign or  international war, but also civil 
war, a s  well a s  n state  of active hostilities with an Indian tribe. 

111. T H E  PERSONS SUBJECT TO T H E  JURISDICTION.' 

CLASSIFICATION. General courts-martial, created and empowered ns they 
a re  by express statute, can exercise jurisdiction over such persons and offences 

only a s  a r e  constitutionally brought by stntute within their cognizance. 
113 By the articles of war  and other statutes certain classes of persons a re  

rendered, o r  declared to be, amenable to the jurisdiction of courts-martial, 
a s  follows:-I. The Army of the United States; 11. The militia when called 
into the service of tlie United States ;111. Officers and soldiers of Marines wlieli 
detached for service with the Army; IV.Certain civilians subjected to  military 
discipline in time of w a r ;  V. Certain other civilians. 

I11 this clesignation a re  embraced the following:-1. The Standing or ''Regu
lar  " army ; 2. Volunteers; 3. Drafted men. 

1. THE REGULAR ARMY. The constituents of this nrmy are  the omcers, 
soldiers nod others specified in Sec. 1094, Rev. Sts., and i t s  amendments, cir.: 
certain general officers and their aids; certain officers and enlisted Inen of the 
staff depart~iients; certnin officers and enlisted liien of tlie enu~iierated regi- 
lnents of artillery, cavalry and infantry; certain enlisted men of the hospitnl 
corps and "general service," o r  unattached to regiments, Cc. ; the " arniy service 
men of the quartermaster department;" a force of enlisted Indian scouts, the 
-

*As  to what constitutes a legal termination of n stnte of war, see Chapter SSV.
FIFTY-EIGHTH .\RTICLE. 

'4 In. re Martin, 45 Barb., 142 ; Wells on Jurisdictlou, 077. 
=GTlle President, though commnndt,r-in-chief, i s  not n part of the nrluy or n military 

person. 111 Parker T.  Kaughman, 31 Gn., 136, i t  wns held that the President of'the 
"Col~fedcmtr St;~tt%," bring comm~~lldrr-in-chief, wns " in the army ;" but this was prob 
nbly n miscouceptlon. 
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corps of professors and cadets" of the Military Academy, and the offlcers and 
enlisted men of the retired list." The  total enlisted force, exclusive of the 
"general service" and the hospital corps, is  fixed by statute a t  25,000 men. 
The aggregate of the entire army, officers and enlisted men, (including the  
omcers and men of the retired list, amountlng to 1,562,)is  given in the Army 
Register for 1895 a s  29,838. These members of the  regular army of whatever 

grade a re  all military persons : there exists no longer in our service what 
114 was once styled the "civil branch" of the army. Our surgeons, pay- 

masters, chaplains, storekeepers, &c., a re  al l  now commissioned offlcers i n  
the same manner a s  a re  the officers of the line, and, whether o r  not having com- 
mands, are, equally with the latter, military officers. The professors of the 
Academy, though without rank, are, a s  indicated in the foregoing Chapter. 
commissioned officers; and even the cadets, whose status was for a long period 
not clearly defined,* are  now held to be " inferior officers, appointed though not 
commissioned:' 

In  time of peace, the 'I regular" army ordinarily constitutes the entire Army 
of the United States. 

2. VOLUNTEERS. I n  time of war the regular contingent has  commonly 
been supplemented by a force of volunteer troops: in  the late war indeed the 
volunteers composed by fa r  the greatest portion of our army. Though in 
some particulars of its organization assimilated to  the militia, this force is i n  
fact a s  well a s  in  law quite distinct therefrom. Originated under the constitu- 
tional power " t o  raise armies," not under the power " to provide for calling 
forth the militia," i t  is also distfilguished from the  militia in the persons com- 
posing it, in  the period of their service, and in the duties upon which they may 
be employed. The  militia is composed of citizens between 18 and 45 years of 
age, (Rev. Sts., Sec. 1625,) their term of service cannot exceed nine months. 
(Id., Sec. 1648,) and they cannot be  used for  the invasion of a foreign country 
or for military service abroad.= The employment of volunteers is  not limited 
by any of these restrictions. That  this force, though differing from the regu- 
lars  in  that  it is  resorted to for a temporary purpose," is, equally with the  
latter, a part of the Army of the United States, has, (as  indicated in the last 

Chapter,) been expressly held and adjudged." 

115 3. DRAFTED XEN. Through the necessities of the government there 
came to be added, during the recent war, to  the Army of the United 

States a further body of drafted men, who entered t h e  military service not a s  
volunteers but compulsorily, under the provisions of the Act of March 3, 1863, 
c. 75, and the succeeding statutes i n  amendment, kc., of the  same. This is 
the first and only instance in our history in which the regular army has been 

20 That Cadets have always been a part of the Army, see Morton v .  U. S., 112 U. S., 4. 
*That retired oltlcers are a part of the army and so triable by court-martial-a fact 

indeed never admitting of question-is adjudged in Tyler v. U. S., 16 Ct. CI., 223; Id.. 
105 U. S., 244; Runkle v.  U.S., 19 Ct. Cl., 396. And see Hill u. Territory, 2 Wash. Ter., 
147. By the Act of Feb. 14, 1885, enlisted men of the army and marlne corps were 
made eligible to retirement after thirty years' service. 

*As to the status of the Cadets as viewed by the Attys. General, see 1 Opins., 276. 
469; 2 Id., 251 ; 7 Id., 323; 16 Id., 611. That they are liable to trlal by garrison, (as 
well as by general,) courts-martial was held by Wirt, (1 Opins.. 469,) and afermed by 
Cushing, (7 Id., 323). 

"Babbitt u. U. S., 16 Ct. CI., 202. 
 
So McCall's Case, 5 Philad., 250. 
 
"7 Opins. At. Gen., 621. 
 
*Burroughs v. Peyton, 16 Grat., 483 ;Kerr v. Jones, 19 Ind., 351 ; Wantlan v.  White, 

Id., 470 ; DIGEST, 60, 424, 478. And see 2 Opins. At. Gen., 696 ; 6 Id., 484 ;7' Id., 621. 
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recruited by conscription." Owing to the defects in  the operation of the  exist- 
ing militia systems of the States," and to t h e  fact that  the materiel of the 
militia was limited to  citizens,= the measure of adding to the military strength 
of the country by calling out the militia had, notwithstanding the authority 
to  enrol this force conferred upon the President by the  Act of July 17, 1862, 
proved quite inadequate to  the emergencies of the period. The Act of 1863 was 
therefore passed, by which al l  able-bodied citizens of the United States and all  
aliens who had declared their intention to become citizens, between the ages 
of twenty and forty-five years, were constituted "national forces," and re
quired to  be enrolled subject to  draf t  by the United States authorities. This 
Act did not repeal that  of 1862, but being "more matured in i t s  details than 
any system that  could have been organized for the militia,"3B a s  well as  more 
efficient and conlprehensive in  i t s  operation, was resorted to  almost exclusively 
in lieu of the former statute." The Act of 1863 and the systeni thereby in- 
augurated have received a n  especially careful examination in illcCall's Case" 

and t h e  leading case of Kneedler v. Lane," in which the Act was held 
116 to  be a constitutional exercise of the power of Congress '' to raise armies," 

and the  troops raised by draf t  under the machinery which it provided 
were held to  constitute a part  of the  Army of the United States.'' As such 
they were of course subject to trial by court-martial.* 

GENERAL PROVISION OF SEC. 1342, REV. STS. Thus defined, the 
Army of the United States, whether composed solely-as in time of p e a c m f  
the regular army, or-as in  time of war---of this and one or both of the other 
contingents named, is, a s  a whole, made subject to the jurisdiction of courts- 
martial by this Section, which, in prefacing the military code, declares: " The 
armies of the United States shall be governed by the following rules and arti- 
cles." Certain particular classes-as the retired officers, by Sec. 1236, Rev. 
Sts.-are made specifically so subject, but such provisions are  unnecessary in 
view of this general enactment. 

The opinion once expressed by Atty. Gen. Wirt," to the effect that  no military 
persons or forces could properly be treated a s  subject to the articles of war, 
unless so subjected in  specific terms by the separate statute making them a part  
of the army, if ever sound, certainly cannot now be maintained in view of 
the comprehensive terms of Sec. 1342. Now, whenever any addition is  made 
to the army, the person or force added will, without any such express provision 

"Drafts  of State troops were resorted to  during the Revolutionary war. See 2 Jour. 
Cong., 458-9; 3 Do., 38. An Act of June  30, 1834, refers t o  "draughted militia" a s  
in  service against Indians on the  frontier. 
"McCall's Case, 5 Philad., 267. I t  was anticipated by Hamilton in the  Federalist 

(p. 117) tha t  the militia could not  be depended upon as  a n  adequate force for war. 
And see Com. v. Barker, 5 Bin., 429;U. S. v. Blakeney, 3 Grat., 417. 

an 6 Opins. At. Gen., 484. 
88McCall's Cnse, 5 Philad., 268. 

Subsequently to  i t s  passage there wns but one call for  militia, (limlted to  four 
States,)-that by proclamation of June  15, 1863. 
"5 Philad.. 259. 
"45 Pa. St., 238. So Jenkins, J., of the  Supreme Court of Georgia, (November, 1862,) 

decided the Confederate coilscript Act t o  be constitutional, 3s being within the  power 
to raise armies a s  distinguished from the power t o  call out the militia. VI.  Rebellion 
Record, 15. 

M T h a t  conscripts are  not militia but a part  of the Army, see nlso Burroughs .c. Pey
ton, 16 Grat., 483 ; Cooley, Prins. Const. Law, 89. 

"Instnnces of "draf ted men," tried as  such by general court-martial for desertion 
in failing to  report under the  draf t ,  &., a r e  especially frequent in the G. 0.of the  
Depts. of the  East, of Pennsylvania, of the Susquehanna nnd the Monongahela, and of the 
Middle Dept., from 1863 to 1865. 
a 1 Opins., 277-9. 
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in the statute, nt once come within the general application of this Section, and 
be thenceforth subject to  the military jurisdiction. 

BEGINNING AND END OF THE FXRSONAL AMENABILITY-GEN- 
ERAL RULE. Here, a s  especially applicable to officers and soldiers of the 
army proller, may suitably be considered the subject of the duration or con
tinuance of the amenability of the person. to  the military jurisdiction. 

I t  is the general rule that  the person is amenable to the mili
117 tary jurisdiction only during the period of his service a s  an officer or sol- 

dier. Thus, in the case of an oncer, the jurisdiction commences with the 
acceptance of his appointment or commission^ or, where originally appointed 
by State authority, with his muster, (or re-appointment,) into the  service of 
the United States, and ends with his death, the acceptance of his resignation, 
his dismissal,4' &T.,or-if a volunteer officer-his discharge or mustering out, 

&c. I n  the case of a soldier, i t  begins with his enlistment o r  muster into 
118 the seryice, and ends with his discharge or muster-out.4e In  other words, 

the general rule is  that military persoqts--officers and  enlisted men-
are subject to the military jurisdiction, so long only a s  they remain 
such; that when, in any of the recognized legal modes of separation from the 
service, they cease to .be military and become oiwil persons, such jurisdiction 
can, constitutionally, no more be exercised over them than i t  could before they 
originally entered the army? or than i t  can over any other members of the 
civil community. 

4SThe acceptance, almost uniformly indicated by a n  express official communication 
to tha t  effect, may,' it has been ruled by the Attorngy General, be evidenced by the  
officer's taking the  oath of office required by Secs. 1756 and 1757, R. S., which act-
i t  is held-will constitute a eufficiently formal and legal acceptance. 19 Opins., 283. 

I n  the  case of a n  officer appointed dnring a recess of t h e  Senate, but  whose appoint- 
ment i s  not subsequel~tly acted upop and confirmed thereby, the amenability continues 
from his acceptance of his appointment to the last day of the session of the Senate next 
succeeding. (Const., Art. II., secs. 2 & 3 ; 4 OpinS. At. Gen., 30.) The appointment, how- 
ever, of a n  o5cer  appointed during a recess may be recalled by the President without being 
submitted to  the Senate, (8 Opins., 380,) and  the  appointment of any officer may be 
withdrawn after i t  has  been submitted to the Senate, but before i t  is finally acted upon. 
In  such cases the  jurisdiction would cease with the recall or withdrawal. 

M T h e  early English ruling in Sackville's Case, (1760,) to  t h e  effect t h a t  an officer, 
after having been dismissed t h e  service and become a civilian, could, a t  his own 
request or  with his consent, legally be brought to  trial by a general court-martial, has  
not been followed i n  the later English law, and  has never been adopted in our own. 
(See DIGBIST, 323.) I n  our practice no t r ia l  of a dismissed officer has ever been had, 
except by t h e  authority of some express statutory provision, such a s  t h e  l a s t  clause 
of the  60th Article of War. I n  the  author's opinion, any such statute must necessarily 
be unconstitutional, and such trial inoperative. See post. 

An officer who has been dropped from the rolls for desertion under Sec. 1229, Rev. 
Sts., i s  assimilated to  a dismissed officer i n  t h a t  h e  cannot thereafter be made amenable 
to  trial by court-martial. See G. C. M. 0. 16,War Dept., 1871. An officer of the army 
whose office has  been vacated by operatlon of law, a s  under Sec. 1222 o r  1223, R. S., 
ceases of course t o  be so amenable. 

*It should be noted tha t  i t  i s  not necessary t h a t  the  enlistment be a formal one, 
but t h a t  receipt of pay, performance of service as a soldier, &c., may be equivalent to, 
or  constitute evidence of enlistment. See DIGEST, 384-5 :Grant  v. Gould, 2 H. Black, 69; 
Tytler, 111 ; Prendergast, 39 ; Clode, M.L., 93; also, post, chapter XXV-FORTY-SEVENTH 
ARTICLE. 

The discharge must  of course be due and legal, not  fraudulent. See 16 Oplns. At. 
Gen., 349 ; Circ. No. 4, (H. A.,) 1888. 

"DIGEST, 323-824. And see the principle, tha t  the jurisdiction ends with the dis- 
c h a r g e w h e t h e r  honorable or  under a sentence-recognized in the following General 
Orders: G. C. M. 0. 4, 16, War Dept., 1871; G. 0. 42, Dept. of the East, 1865; Do. 
43,Middle Dept., 1865 ; Do. 90,Dept. of Pa., 1865 ; Do. 101,Dept. of Va., 1865 ; Do. 22, 
Dept. of the RIo., 1866; Do. 23, Dept. of Dakota, 1871; Do. 55, Dept. of Cal., 1873; 
and in 5 Opins. At. Gen., 58-9. 
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JURISDICTION A F T E R  E N D  O F  TERM OF SERVICE BUT BEFORE 
PISCHARGE. While the soldier, since he cannot discharge himself, is in 
general entitled a t  the expiration of his  term of enlistment to  be forthwith dis- 
charged in the  form and by the authority prescribed by the 4th article of war," 
there a re  yet cases where, for offences previously committed, he may be held for 
trial by court-martial for a period af ter  his term is  completed, but before actual 
discharge, his right of discharge being meanwhile suspended. These cases a r e  
as follows : 

1. Cases of deserters under  Art. 48. This Article, in  providing that
"Every soldier who deserts the service of the United States #hall be liable to 
serve for such period rn shall, with the time he may have served previous to his 
desertion, amount to the full term o f  hie enlistment," goes on to declare--" and 
such soldier shall be tried by a court-martial and punished, although the t m  
of his enZi8tment may have elapsed previims to  his being apprei~ended and tried." 
The effect of this Article, (which is fully considered in Chapter XXV,) is t o  
continue the jurisdiction of a general court-martial over a deserter, without re- 
gard to the duration of his term of enlistment, provided of course the statutory 

limitation of Art. 103 has not taken effect. 
119. I t  need hardly be added thkt here, a s  in  other cases of soldiers liable 

to  trial, the Government may by its own act, i .  e., by a formal discharge 
of the soldier, (under Art. 4,) terminate his amenability under the Article.- 

2. Deserters whose enlistment w a s  illegal. It has been ruled in a series of 
adjudged cases" that, eve11 if a n  enlistment be voidable for illegality, ( a s  i n  
the instance of a minor enlisted under the legal age,) yet if, after the enlist- 
ment, the soldier becomes a deserter, he may, upon arrest, be held, tried and 
punished for his offence, and a n  application by a parent for his discharge made 
to the Secretary of War, or on habeas corpus to a U .  S,court, will not properIy 
be granted. I n  such cases the military jurisdiction i s  sustained for the reason 
that the interest of the public in the administration of justice and maintenance 
of military discipline is paramount to the  right of the individual 

3. Offenders i n  general-Attaching of jurisdiction. I t  has  further been 
held, and i s  now settled law, i n  regard to  military offenders in general, that  if 
the mllitary jurisdiction has once duly attached to them previous to the date of 
the termination of their legal period of service, they may be brought to  trlal 
by court-martial after that  date, their discharge being meanwhile withheld. 
This principle has  mostly been applied to  cases where the offence was com- 
mitted just prior to  the end of the term. I n  such cases the interests of dis- 
cipline clearly forbid that  the offender should go unpunished. I t  is held there- 
fore that if before the day on which his service legally terminates and his right 
to a discharge is complete, proceedings with a view to trial a r e  commenced 
against him,-as by a n  arrest o r  the service of charges,-the military juris- 
diction will fully attach, and once attached may be continued by a trial by court- 
martial ordered and held after the end of the term of the enlistment of the 
accused. The leading adjudication on this point is that of the Supreme Court 
of Massachusetts in  In, re Walker,? (1830,)-a case of a seaman in the navy, 

but the ruling in which is equally applicable to soldiers of the army. 
120 Here the court, in  adverting to the injurious results that might ensue 

~ D I Q ~ E T ,  And see U. S. v.  Travers, 2 Wheeler, C. C., 509, (Story J ;) Prender20. 
gast, 42 ; also, post, Chapter XXV.-FOURTH A B ~ C L I .  

49 DIQBST,43, 324. 
m See cases cited in' Chapter XXV., under THIRD ARTICLE, where this subject i s  fully 

treated. 
Q 3 Am. Jur., 281. And see DIGEST, 324-6. 



MILITARY LAW AND PRECEDENTS. 91 

were such a Person permitted to be guilty with impunity of grave offences 
on the last days of his engagement, adds:-"It is t rue that seaman is 
not bound to do service after the expiration of his term of enlistment. But 
within that  term he is bound to observe the rules and regulations provided by 
law for the government of the navy, and is punishable for all crimes and of- 

. fences committed in violation of them during his term of service. * * * I n  
this case the petitioner was arrested o r  put in confinement, and charges were 
preferred against him to the Secretary of the Navy, before the expiration of 
the time of his enlistment; and this was clearly a sufficient commencement of 
the prosecution to authorize a court-martial to proceed to trial and sentence, 
notwithstanding the time of service had expired before t h e  court-martial had 
been convened." This case, since affirmed in principle by other rulings? has 
always been regarded a s  controlling authority in  the military practice. 

JURISDICTION DURING ABSENCE ON LEAVE OR AS A PRISONER 
OF WAR. Here should be noticed a class of cases in  which a n  officer o r  sol- 
dier, though fully i n  the service, is, in  a measure, not subject to  the military 
jurisdiction. 

Thus, when a n  officer o r  soldier is  duly absent from his post or station upon 
a leave of absence or furlough, he ceases for the time to be subject to  the orders 
of his commander? or  indeed to any orders except-in the event of some public 
exigency or  grave occasion requiring his sel-vices-an order discontinuing h i s  
leave and directing him to return to  his regiment, Cc., o r  otherwise disposing 

of him a s  the public interest may require. During the pendency of h i s  
121 leave, therefore, he cannot well be guilty of a breach of the discipline of 

the command from which he is  absent, or of a neglect of duty, o r  dis- 
obedience of orders, (except a s  above indicated,) o r  mutiny, or subject.to a mili- 
tary trial t h e r e f ~ r . ~  So, if he commit a crime or offence against the laws of 
the land, he will not in  general properly be triable for the saiiie by a military 
tribunal, but will be amenable therefor to  the civil authorities in the first in- 
stance and without any previous application By them to a military comniander 
for the surrender of his person under the 59th article of war?' But for a n  ac t  
not involving insubordination or  failure to comply with a lawful order, but 
which-in case of a n  officer-is "unbecoming a n  officer and a gentleman," or-
in a case of officer o r  soldier-onstitutes a n  offence of the class specified i n  
the 60th article of war, the offender, though on leave a t  the time, may in gen
eral legally be held subject to military jurisdiction and trial. 

So a prisoner of war, though not subject, while held by the enemy, t o  the  
discipline of his own army, would, when exchanged or paroled, be not exempt 

See U. S. v. Travers, 2 Wheeler, C. C., 509 ; In the matter of Dew, 25 Law Rep., 540; 
In re Bird, 2 Sawyer, 33;  Barrett v.  Hopkins, 2 McCrary, 129, and 7 Fed., 312. In the 
last case, where the term of enlistment of the soldier expired after his arrest, but before 
be was brought to  trial, i t  i s  well remarked that-" the jurisdiction of the court having 
once attached by the arrest, it retained jurisdiction for all the purposes of the trial, 
judgment and execution." 

Out of command and out of service are difi'erent things in a military sense. A n  
ofecer on furlough is out of command, absent from the army," though "not out of the 
service." Cushing, 6 Opins., 252. "An o5cer on leave has, for the time being, no post 
or duty." 13 Id., 527. And see the recognition of the dift'erence between the status 
of being on duty and that of being on furlough or leave of a b s e n c e i n  3. R. of April 12. 
1866. 

"DIGEST, 29, 329. He may of coutse commit nnd become amenable for a desertion, an 
oft'ence not unfrequently by soldiers when on furlough. 

Es parte McBoberts, 16 Iowa, 603 ;G. 0 .  29, Dept. of the Northwest, 1864 ; DIGEST, 
52, note. 
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from liability for such offences as  criminal acts or injurious conduct committed 
during his captivity against other officers or soldiers in  the same status.' 

EXCEPTIONS TO T H E  GENERAL R U L S A M E N A B I L I T Y  AFTER 
DISCHARGE. To the general rule above indicated, that  the military jurisdic- 
tion ends with the discharge, &c., of the officer or soldier, there a re  several . 

exceptions, created by or held to result from certain express statutory 
122 provisions. These statutes a r e  the Sixtieth Article of war, and Secs. 

1230, 1361, 4824, and 4835, Rev. Sts. 
The  Sixt ieth Article. This Article, which is a statute for the punishment 

of certain frauds, embezzlement and conversion of public property, &c., when 
committed by military persons, af ter  defining the offences to which it relates, 
concludes as follows :-" And if any person, being guilty of any of the offences 
aforesaid, while i n  the 1miUtary service of the United States, receives his dis- 
charge, or is dismissed from the service, he shall contimue to be liable to be 
al-rested and held for trial and sentence by a court-nzarti~l, in the same manner 
and to the same extent as if he had not received such discharge nor been dis- 
missed." 

A similar Article is  contained in the naval code, the original of the statute 
being a general enactment of March 2, 1863, in terms applicable to army, navy 
and civilians alike?' 

The amenability to  prosecution and trial created by this provision is not un
limited a s  to  time, but is subject to the restriction imposed by Art. 103."' In
stances of trials ordered under i t  have been unfrequent in  practice." None have 
occurred in the  army for  more than twenty years. 

Sec. 1230, Rev. Sts. This section, under which a n  officer once dismissed 
by order of the President may be  allowed a trial by court-martial for the  offence 
for  which he  was dismissed, has  already been considered, i n  Chapter VI, in 
treating of the  authority of the President t o  convene courts-martial. As has 
been seen, it is a provision originally enacted in  time of war, and which, under 
the existing law, applies only to  cases arising in war. 

Sec. 1361, Rev. Sts. By this statute a further exception to the above general 
rule has  been in effect created in cases of soldiers confined i n  the Military 

Prison a t  Leavenworth, Kansas, under sentences which imposed dis
123 honorable discharge in connection with confinement, and who, accordingly 

have been formally discharged in fact, prior to  being imprisoned. The 
section provided that  all persons confined under sentence in said prison '' shall 
be liable to trial and punishment by courtsmartial under the rules and articles 
of w a r  for offences committed during the said confinement." I t  applies only t o  
the particular place of confinement mentioned-has no application, for example, 
to  the prison a t  Alcatraz Island, C a l i f ~ r n i a . ~  Trials of discharged soldiers 
under confinement have been had from time to time under this provision ; the 

m See an instance in G. C.M. 0.425, War Dept., 1865, of an ofecer convicted of an 
offence of this character committed while held as a prisoner of war at  Danville, Va. 

It need hardly be added that a prisoner of war on parole i s  subject to the'military 
jurisdiction for such military offences as, under the terms or circumstances of his parole, 
he may be called to account for. In Gen. Burgoyne's case, it was hela that, while he was 
in the status of a prisoner of war on parole in England, he was not subject to trial for 
acts committed in America before the capitulation at  Saratoga. Simmons 8 64. The 
opposite would probably now be held in a similar case in our arm). 

See Secs. 5438. 5439. Rev. Sts. The 60th Art. is treated of in Chavter XXV. 
*See Chapter ~ V I .  ' 
"Cases of such trials are to be found in G .  C. M. 0. 16, War Dept, 1871; C.. 0. 35,

Div. West Miss., 1865, Do. 22, D ~ p t .  of the Mo., 1866; Do. 13, Dept. of the South, 
1867; also in G.  0. 143, Navy Dept., 1869. 

DIGEST, 327; G. C. M.0. 55, Dept. of Cal., 1873. 
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accused, who a r e  really civilians, being designated i n  the proceedings a s  " mili
tary convict," or 'I military prisoner." 

Secs. 4824 and 4835, Rev. Sts. By the former of these statutes the in
mates of the " Soldiers' Home," who a r e  mostly dis:hargeA soldiers of the army, 
are made "subject to the rules and articles of war in the same manner a s  
soldiers in the army." By the latter, the inmates of the "National Home for 
Disabled Volunteer Soldiers," who a r e  a11 discharged officers or soldiers of 
volunteers employed during the late war, a re  made similarly subject " in  the 
same manner a s  if they were in the army." In  practice, however, courts-martial 
are  not resorted to for the discipline of these classes of persons." 

The provisions of the live statutes here specified, so fa r  a s  they subject 
civilians to trial by court-martial, are  in the opinion of the author, clearly 
unconstitutional. They will be recurred to later in this chapter, and the ques- 
tion of their constitutionality specifically considered. 

124 JURISDICTION AFTER A SECOND APPOINTMENT OR ENLIST
MENT. I t  remains to refer to the' effect, per se, of a subsequent ap- 

pointment or enlistment of an officer or soldier, (once duly dismissed, resigned, 
&c., or discharged,) upon his amenability to  trial for a n  offence committed 
prior to such discharge, &c., (and within two years,) but not yet made the sub- 
ject of a charse or trial. Upon this point there is not lrnown to have been any 
adjudication. Putting out of t h e  question the class of offences, the amenability 
for which is expressly defined' by the 60th article, i t  is the opinion of the  
author that, in  separating in any legal form from the service a n  officer o r  
soldier or consenting to his separation therefrom, and remanding him t o  the  
civil status a t  which the military jurisdiction properly terminates, the United 
States, (while i t  may of course continue to  hold him liable for a pecuniary 
deficit,) must be deemed in law to waive the right to  'prosecute him before i 
a court-martial for an offence previously committed but not brought to trial. 
In  this view, a subsequent re-appointment or re-enlistment into the army would 
not revive the jurisdiction for past offences, but the same 'would properly be 
considered a s  finally lapsed." 

JURISDICTION AS AJ?FECTED BY AMENABILITY TO CIVIL PRO
CEEDINGLDOUBLE AMENBBIL~TY. That the offender may be amen- 
able to ;I criminal court of the United States or of a State, by reason of such 
court having concurrent jurisdiction of his offence, or jurisdiction of a civil 
offence involved in the act committed, or that  he may actually have been tried 
by such court for such offence, cannot affect the exercise of jurisdiction by the 
court-martial. This principle and i ts  converse-that liabi\ity t o  trial o r  actual 
trial by court-martial does not affect the liability of the party to  civil trial 
or suit, for a civil offence or cause of action included i n  the act-were first 
fully impressed upon the army by the cases (of homicide) of Capt. Howe and 
Asst. Surgeon Steiner,B4 and have been abundantly illustrated in subsequent 
rulings and Orders. That a double n ~ ~ ~ e n a b i l i t u  exists in  all  cases in which 

Repeated instances of such triais, principally for escape, attempted escape, and 
insubordinate conduct, are to  be found in the 0. C. M. 0.. Dept. of the Missouri, since 
1875. In Circ. No. 4, (H. A.,) 1888, i s  published a ruling to the effect that Sec. 1361 
does not include offences committed after discharge, but before the commencement of 
the confinement in the Military Prison. 

But one trial is known to have ever been had. This proceeding-as absurd in fact as it 
mas unwarranted in  law-is described in DIGEST, p. 329-30. That the inmates of the 
Volunteer Homes are not in the military service was specifically ruled in U. S. v.  Murphy, 
9 Fed., 26. And see DIGEST,744-5. 
 

"DIGEST, 324, 331, 654. 
 
"G. 0.25 of 1840; 6 Opins. At. Gen., 413, 506;  8 Id., 328. 
 



the officer o r  soldier, (who, in becoming subject to military discipline, has  not 
discharged himself from the liabilities of the citizen,) has, by his  crimi- 

125 nal act, offended against both the civil and the military code, is now 
established law.= The  offender'in such a case is two distinct persons, 

each of whom has committed a distinct'offence. Thus where officer o r  soldier 
has been guilty of a n  act of offence having both a civil and a military aspect 
and quality, a s  where he  has committed a homicide, robbery, battery, forgery, 
or theft against the person or  property of another officer or soldier, o r  a n  em- 
bezzlement or larceny of public money or larceny a t  a military post, or a 
breach of the peace which h a s  also prejudiced military discipline, his trial 
for and conviction or acquittal of the civil offence by a civil court of t h e  State 
o r  of the United States, will not impair or affect the authority of a court-martial 
to  take cognizance of the military crime or disorder, or offence against dis- 
cipline, involved in his  unlawful act. Where indeed the civil jurisdiction is 
the first to be initiated, the  court-martial cannot properly take cognizance of 
the military offence till the party is wholly discharged from the civil proceed- 
ing;"  but i t s  jurisdiction remains unimpaired, and may be freely exercised at 
the  proper time, whether the  accused may have been acquitted o r  convicted by 

the civil court. On the other hand, if military proceedings have been 
126 first commenced, and the case has been once duly taken cognizance of by 

a court-martial, the civil jurisdiction is  suspended and the trial by the 
military court is not subject to  be interrupted, and should not be deferred by 
any process o r  action of the civil court or authorities? 

The subject of double amenability will be recurred to  and further illustrated 
later in  the work.-. 

OCCASIONS OF AMENABILITY. Under the subject of the Composition of 
General Courts-Martial, we have seen what the militia is, and have referred to 
the series of statutes regulating its organization,/service, &c. I t  remains to 
consider when and how officers and soldiers of the militia become amenable to  
the jurisdiction of courts-martial of the United States. 

The statute law and the judicial decisions recognize two occasions upon which 
this amenability attaches, viz. (1)when the militia, being actually employed in 

aEs parte McRobcrts, 16 Ion~n,606;U. S. v. Carr, 1 Woods, 386;Ew parte Mason, 
105 U. S., 699 ; U. S. v. Cashiel, 1 Hughes, 552; In re  Esmond, 5 Mackey, 64;U. S. v.  
Barnhart,  22 Fed., 285; U. S. v.  Clark, 31 Fcd., 712, 715; People v.  Porter, 50 Hun., 
161; State v.  Rankin, 4 Cold., 145; State  v. Rogers, 37 Mo., 367; In. r e  O'Connor, 37 
Wisc., 379 ; Oregon v.  Colman, 1 Or., 191 ; State v. Brown, 2 Or., 224; People v.  Shef
field, Dist. Ct. Utah, Nov., 1893;G. C. M. 0. 20 of 1669; G. 0. 28 of 1894, (case of 
Lieut. Maney;) G. C. M. 0. 50, Dept. of the  Mo., 1871; Do. 287, Dept. of the  East, 
1885; Do. 12 Id., 1894 : G. 0. 78, Id., 1869; Do. 69, Id., 1870; Do. 52, Dept. of t h e  
Paciflc, 1865. And compare cases, of double amenability to  Federal and State  jurisdic- 
tion for the  same act, of Moore v. Illinois, 14 Howard, 13; Ew parte Robinson, 6 Mc
Lean, 355; also cases of similar amenability for contempts-as Gen Houston's case, 2 
Opins. At. Gen., 655;Sta te  v. Yancey, 1No. Ca. Law Rep., 519. 
M 3  Opins., At. Cen., 460. I n  the case of In r e  Wall, 8 Fed. Rep., 85,a soldier was 

tried and sentenced by a court-martial while in  the ,constructive custody of the U. 8. 
District Court, under a wri t  of habeas corpus; the  offlcer who had him in charge not 
thinking it worth while to  inform the court-martial tha t  the civil proceedings were 
pending. "This  conduct," observes the District Judge, "was  highly reprehensible." 
In Capt. Howe's case, (ante,) the  action of the court-martial was suspended for  more 
than two years, while the  civil proceedings (flrst initiated) against t h e  accused were 
pending. 

See Circ. No. 1. (H. A.,) 1886. 
See Chapter XV1.-" Plea of Former Trial ;" also P a r t  111. 
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the federal service, " in  time of war or public danger,"" c ~ m m i t  military of- 
fences; and (2)when they commit the offence of refusing to be so employed. 
There is  a marked distinction between the two instances, from the fact that in 
the one the militia a r e  a part of the military forces of the United States and 
~ubject  to the articles of war, while in the other they a re  no part  of such forces 
and not so subject.1° 

1. AMENABILITY WHEN I N  THE U.S. SERVICE. The Constitution, 
as  we have seen, empowers Congress to  "provide for  governing such part " of 

the militia " a s  may be employed in the service of the United States." 
127 The Act of Feb. 28, 1795, in  execution of this power, provided, (sec. 4,) 

"that  the militia'emplwed in the service of the United States shalt be 
subject to the same rules and articles of war as the troops o f  the United 
States," and this provision, repeated in  substance in the Act of July 29, 1861, is  
now embraced in Sec. 1644 of the Revised Statutes and in the 64th article of 
war. The question a s  to  when the militia should be regarded a s  legally in  the 
employment of the United States was, a t  a n  early period, (1820,)settled by the 
Supreme Court i n  the leading case of Houston v. R l o ~ r e , ~i n  which, (with ref- 
erence to the war of 1812,) i t  was held that  the mere calling forth did not 
constitute a n  employment of the militia in the public service, and that  they did 
not become "so employed" until their arrival a t  the place of rendezvous and 
muster. From this point i t  was-as determined by the court-that their char- 
acter was changed from that  of State to that  of National militia, that they 
were brought under the command of the President a s  constitutional "com- 
mander-in-chief of the army and navy of the United States and of the niilitia 
of the several Stntes when called into the actual service of the United States," 
and'that they became subject'to the federal military code?' 

The ruling in Houston v .  Moore has been affirmed by subsequent rulings and 
opinions," in which i t  is the more distinctly laid down that  it  is the formal. 
muster into the U. S. service at the place of rendezvous which properly consti- 
tutes the legal evidence of the commencement of the employment of this force. 
That the proceeding of muster-in is, regularly, the proper starting point of the 
service is indeed made quite apparent by the express language of the pro- 

vision of the Act of July 17, 1862, now incorporated i n  Sec. 1648 of the 
128 Revised Statutes, that " the militia so called shall be mustered in," Cc. 

It is therefore from the muster-in that  the amenability under considera- 
tion properly begins. 

"Corlstitution-Vth Amendment. 
70 In  Senate Bill, No. 2537,of March 9, 1882-" To promote,the emciency of the Militia," 

was a n  excellent provision t o  the effect tha t  the militia, when called into the service of 
the United States, "shall be held to  be in  such service, and  every officer or enlisted man 
of such militia who shall refuse or  fail to  obey such call shall be subject to t r ia l  by 
court martial ;" thus doing away with the  undeslrable distinction made by the existing 
law. Comgare p. 96,post. It is to be regretted tha t  such provision was not enacted. 

5 Whcaton, 20. 
7aIt may here be noted tha t  a considerable number of cases of t r ia ls  of mtlitda odccrs  

and soldie~s by courts-martial during the la te  war a r e  published in the  General Orders 
of tha t  period. A large proportion mill be found in the Orders of the  Department of the  
Missouri; the Governor of Missouri having been specially authorized by the President, 
in  November, 1861, (by G. 0.96,War Dept.,) t o  raise a force of State  militia to  serve 
during the war within the  State. See, f a r  example, cases in the  following Orders of 
Dept. of the Mo. : G. 0. 31 of 1862: do. 10,\15, 84, 94, 98, 104, 112, 141, of 1863;also 
Q. 	0. 38,Dept. of the  Tenn., 1863. 

"aKneedler'v. Lane, 45 Pa. St., 238;McCall's Case, 5 Pbilad., 261 ; Antrim's Case, Id., 
278 : People v.  Campbell, 40 N. Y., 135; Tyler v. Pomeroy, 8 Allen, 493 ; Story, Const., 
B 1213;3 Opfns. At, Gen., 691;10 Id., 14,282. 
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The term of liability-Form of discharge. The status  thus initiated con- 
tinues till the period of discharge. I n  the Act of 1861, above referred to, it was 
directed that  the militia should serve " until discharged by proclamation of the 
President;" in  the provision of 1862, 'repeated in  S e c  1648, Rev. Sts., i t  was 
declared that  they should serve for the period, (not exceeding nine months,) 
specified in the call, "unless sooner discharged by command of the President.." 
The form of the order of discharge is not material provided i t  issue by the 
authority of the  President, though c~mmunicated by a subordinate commander. 
Thus a n  order proceeding from such authority, which directed certain militia, 
upon being mustered and without being required to  serve, to disband and return 
to  their homes, was held by Atty. Gen. Legare" " a  virtual discharge from 
actual service." The usual mode, however, of discharging militia during the 
late war was similar to that  pursued in the case of v o l u n t e e r s a  formal mus- 
ter-out, accompanied by written discharges." 

2. AMENABILITY FOR REFUSING TO COMPLY WITH THE CALL. 
The Act of 1795 provided that  a n  officer o r  soldier of militia who should fail  t o  
obey the orders of the President calling the militia into the public service should 
incur a certain forfeiture and become liable to  certain other punishment, '' to be 
determined and adjudged by a court-martial." This provision, substantially 
repeated in  the enactment of 1861, has been reproduced in Sec. 1649, Rev. Sts. 
The question which i t  suggests is-what kind of court-martial is  intended, and 
this question has been passed upon and settled by the highest authority. I n  
the case of Houston v. Moore7' heretofore cited, i t  was held by the Supreme 
Court that,  though the mere calling forth of the militia did not bring them into 
the public service, or render them subject to  the articles of war, a militianian who 

refused to obey the  call was yet guilty of a military offence against the 
129 United States, for which, under the provision of the Act of 1795, he was 

triable and punishable by a court-martial of the  United States, composed 
of course of militia officers. This ruling, affirmed in Martin v. Mott," recog
nizes a peculiar jurisdiction having a source quite different from that  exercisable 
over the militia after i t  has  become a part of the national forces. This source 
is found in the power of Congress to provide, not for governing the  militia but 
for calling them forth, and in the further general power '.' to make all laws which 
shall be necessary and proper for carrying into executioil" its specific powers 
I n  asserting the authority of Congress to  establish this jurisdiction by i ts  en- 
actment of 1795, Chief Justice Marshall, in a n  early case," observed :-" I n  the 
execution of this power," (the power 'to provide for calling forth the  militia,') 
"it is not doubted that  Congress may provide the means of punishing those 
who shall fail  to obey the requisitions niade in pursuance of the laws, and may 
prescribe the mode of proceeding against such delinquents and the tribunal 
before which such proceedings should be had." That the exceptional jurisdic- 
tion" thus created is  quite other than that  first above specified, and which is 

3 Opins., 687. 
76 See Mustering Regulntions in G. 0. 108 of 1863. 
" 5 Wheaton, 1, 25, 64-66. 
'Jq12 Wheaton, 19, 34. And see Meade v. Depty. Marshal of Va., 1 Brock, 324; Moore 

v. IIouston, 3 S. & R., 169 ; Com. v. Irish, Id., 176 ; Dumeld v .  Smith, Id., 590. It  i s  t o  
be noted that the doctrine of the U. S. Supreme Court, as  stated in the text, overrules 
that of the Supreme Court of New York i n  Mills v .  Martin, 19 Johns., 7, and Rathbun v. 
Martin, 20 Johns., 343, in which i t  was held that a Btate militia court was intended by 
Sec. 5 of the Act of 1795, (R. S.,Sec. 1649,) and could alone take cognizance of the 
oBence therein contemplated, the delinquent not being subject to the articles of war. 

7sMeade v. Depty. Marshal, 1 Brock, 326. 
7DRemark the provision, referred to in note on p. 05, of a Bill introduced in Con- 

gress, March 9, 1892, by which this exceptional jurisdiction i s  avoided by making the 
militia n part of the U. S, forces, upon being called out. 
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over the militia similarly a s  over the Army of the United States, is 
illustrated by the fact, heretofore noticed, that  the courts-martial, (authorized 
by Sec. 1649, Her. Si-s.,! for the trial of militiamen for disobeying the  call, a r e  
not necessarily governed by the code of articles of war. This is  indicated in  

Martin v. RIott," where it  was held that  the matter of the composition of 
130 such courts, so f a r  a s  respects the qzun~berof the members, was not re- 

quired to  be regulated by the article, (now the 75th,) on that  subject. 
And the court say, referring to the articles in  general,-" I f  any resort is  to be 
had to them, i t  can only be to guide the discretion of the officer ordering the 
court, a s  matter of usage and not a s  matter of positive institution." 

That the offence which shall subject a n  officer or soldier of militia to the 
jurisdiction under consideration must consist in a refusal or neglect to obey 
the order of the President, and t h a t  a refusal to obey a n  order emanating merely 
from a Governor of a State will not render the delinquent so amenable, is shown 
by Atty. Geil. Wirt in an early opinion." 

Term of the jurisdiction., It was held 'in Martin c. Mott,8a that  "'a conrt
martial regularly ordered for the trial of a delinquent militlaman under the 
Act of 1795 did not expire with the end of a war existing when it was con- 
vened, its jurisdiction to t ry such offence not being dependent upon the fact 
of war or peace." I t  was added:-" I t  would be a straitened construction of 
the Act to limit the authority of the court to the mere time of the existence of 
the particular emergency, when i t  might be thereby unable to take cognizance 
of and decide upon a single offence. I t  is sufficient to any that  there is  no 
such limitation in the Act itself." 

NATURE OF T H E  JURISDICTION. It is provided by Sec. 1621, Rev. Sts., 
that the "nzarine corps, when detached for service with the a m y ,  bv order of 
the President, * " * shall be subject to the rules and artzclcs of war pre- 
scribed for the government of t l ~ earmy." The relation of the corps to the army, 
and the amenability of its officers and men to trial by courts jointly made up 
of regular and marine officers, a r e  recognized in the 78th article of war, and 
have already been considered in the  Chapter on the Composition of Courts-
Martial. I t  need only be added that  such amenability during the continuance 

of the detached service will be substantially of the same quality a s  if 
131 the offenders were members of the army proper: further, that  while the 

jurisdiction for the trial and punishment of offences committed pending 
such serT,ice will most readily and appropriately be exercised before the same 
be terminated, i t  nlay legally be exercised within a reasonable period there- 
after, provided i t  has regularly attached by the due commencement of gro
ceeclings before. 

IT. CIVILIANS SUBJECTEDTO MILITARYDISCIPLINEIN TIME OF WAR. 

STATUTES AUTHORIZING JURISDICTION. The class now 'to be con- 
sidered are  persons whose liability to military government and trial by court- 
martial arises only in  time of war, and is the result solely of the exceptional 
relations and obligations prevailing during a state of war. The statutes by 
which courts-martial, which, a s  has been seen, receive all their jurisdiction from 

12 VTheaton, 35. G 1 pins., 473. "12 Wheaton, 37. 
616156 0 - 44 - 7 
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statute, a r e  empowered to take cognizance of ofPences of civilians in time of 
war, a re  t,e 63d, 45th and 46th articles of war, and See. 1343, Rev. Sts., which 
is also a n  article of war."' 

1. UNDER ART. 63. ! lMs Artlcle,, which is the most important and com- 
prehensive of the statutes indicated, provides a s  follows :-" A11 retainers to the 
camp, and all persons serving with the armies of the United States in the field, 

though not enl4sted soldiers, are to be eubject to orders, accwding to the 
132 rules and discipline of  war." This provision, which, with some slight 

modifications," h a s  come down from our original code of 1775, which de
rived i t  from a corresponding British article, has always been interpreted a s  
subjecting the descriptions of persons specified, not only to the orders made for 
the government and discipline of the command to which they may be attached, 
but also to trial by court-martial for violations of the military code? Pro
tected a s  they a re  by the military arm, they owe to it the correlative obliga- 
tion of obedience; and a due consideration for the ntorale and disciplhe of the 
troops, and for the security of the  government against the consequences of 
unauthorized dealing and communication with the enemy, requires that  these 
persons shall be governed much a s  a r e  those with whom thew a r e  commorant.' 
Owing indeed to the policy of our laws relating to the army, which has aimed 
to impress, in  general, a distinctive military character-as officess and enlisted 
men-upon the perspns employed in the military service proper, the classes of 
attachds mentioned in the Article have been less varied and numel'ous in  our 
armies than in those of foreign nations. I n  our late war, however, they were 
necessarily more considerable than a t  any previous period. 

"R e t a i n e r s  t o  the camp." This term may be deemed to include : -1. Om
cers' servants; 2. Camp-followers attending the army but not in the public 
service. Of the former, there have been but few trjtrls by court-martial," 

-Here may be noticed certain statutes, no longer in force-+in: the Acts of July 17, 
1862, c. 200,s. 16 ; of July 4, 1864,c. 263, s. 6, 8 ; and of July 16, 1866, c. 200, s. 3
by which certain civilians, to  wit, contractors 'or arms, munitions and supplies for the 
army, (and navy,) inspectors in  the quartermaster department, and civil omcials and 
agents of the  Bureau for the reltef of Freedmen and Refugees, were made amenable 
t o  the  military jurisdiction during the period.of the late war. Cases of trials, convic- 
tions, &., by courts-martial, of army contractors for frauds, neglects, &c., a r e  published 
in the  following Orders: G. 0. 375 of 1863; G. 0. and G. C. M. 0. 3, 147, 166, 181, 
212, 223, 822, 846, 376, of 1864; G. C. M. 0. 882 of 1866; G. 0. 167, 186, Dept. of 
t h e  Ohio, 1863;Do. 62,Northern Dept., 1864;Do. 46,Dept. of the Susquehanna, 1864; 
Do. 8, Mil. Dist. of Ky., 1865; Do. 64, Dept. of La.,1865; Do. 47, Middle Dept., 1866; 
Do. 19, Dept. of Tenn., 1866. And see G. C. M. 0. 614 of 1865; G. 0. 114, Dept. of 
Washington, 1865, for proceedings of trials of 4nspeotors; and G. 0. 75, Third Mil. 
Dist., for a case of a trial of a n  agent of the  above-mentioned Bureau. 

As to the  constitutionality of this class of statutes, especially of the enactment re- 
&Ung t o  contractors, see post. 

MThe principal was the omission in the code of 1874 of the mention of eutlerb. 
06 See Samuel, 691-697; Hough, 596-598 ; Simmons, f 71 ; Maltby, 81 ; O'Brien, 161 ; 

De Hart, 22; G. 0. 175 of 1864; DIGEST,148. 
See the authorities cited in  the last  note ; also Com, v. Gamble, 11 8. & R., 98; 

Foncher, Commentaire sur  le Code d e  Justlce Militaire, 177. And note in this coxb 
nection the case of E m  parte Van Vranken, 47 Fed., 890,where "clerks of naval om
cers on duty on  shipboard on a voyage" are assimilated as to naval discipline and 
jurisdiction t o  ofeeers and men of the  navy, "because of the necessity of absolute dis- 
cipline on a ship a t  sea, where there cannot, in the nature of the case, be one law for 
OK& class of those on board and another law for another class." And see Johnson u. 
Sayre, 158 U. S., 109. 

'"See case in  G. C. M. 0. 139 of 1864, of an ofecer's servant tried for stealing from 
the mail; also i n  Do. 29, Army of the Potomac, 1864, of one tried for selllng Hquor to  
soldiers. Samuel, p. 695, cites a case of a n  ofecer'a servant sentenced to  death, for rob
bery, by a court-martial. 
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133 their breaches of discipline having been in general summarily punished 
by expulsion from the station or beyond the lines." Of followers of the 

camp--sutlers," sutlers' employees," newspaper correspondents: telegraph 
operators? and some others," were from time to time during the  late war 
brought to trial by court-martial, o r  otherwise summarily disciplined." The 
post-traders who succeeded sutlerse5 would, in  time of war, have been of the 
class of camp-followers if their posts had been within the theatre of the war. 

Campfollowers a r e  generally restricted to  the  least number, on the eve 
134 of a n  important movement by the  army to which they a re  attached" 

''Persons serving w i t h  t h e  armies i n  t h e  field.)) While this miglit per
haps be viewed a s  a general designation including all persons serving in the field 
with the army i n  any capacity whether public o r  private, yet inasmuch a s  the 
terms " service " a n d  " serving," a s  used in the Articles of war, have reference 
to public s e r v i c e t h e  service of soldiers and the l i k e i t  is preferred to  t reat  
these words as  intended to describe civilians i n  the employment and service of 
the government?' This class, during the late war, was considerably more nu
merous than that  of the campfollowers or private retainers. It consisted 
mostly of civilian clerks, teamsters, laborers and other employees of the dif- 
ferent staff departments, hospital officials and attendants, veterinaries, inter
preters, guides, scouts and spies, and men employed on transports and military 
-railroads and a s  telegraph operators, &c?' Of these persons those who appear 
from the General Orders to have been most frequently subjected to  trial by 

8s This punishment has also been imposed, summarily a s  well a s  by sentence, upon the 
other classes of persons who are the subjects of t h e  Article. See post. 

@See G. C. M. 0. 164 of 1864; Do. 9, Army of the Potomac, 1866; (3. 0. 13, 132, 
Dept. of Washington, 1865. S ~ t l e r swere also sometimes expelled in  orders without 
trial. See G. 0. 87, Army of the  Potomac, 1863: Do. 11, 21, Mountain Dept., 1862. 
Compare Hough, (P.) 823, a s  t o  the  expulsion of sutlers from the  French army in the  
Crimea by a n  order of Gen. Canrobert for selling to  the 'soldiers "adulterated and un- 
wholesome beverages." 

WG. 0. 76,Dept. of Washington, 1865. And see G. C. M. 0. 12,Army of the  Potomac, 
1865. 
 

e* See cases of newspaper correspondents tried for making unauthorized publications- 
in  G. 0. 10,Dept. of Washington, 1863; Do. 29, Army of the  Potomac, 1863; Do. 13, 
Dept. of the  Tenn., 1863. I n  G. 0.39,Div. West Miss., 1864, two correspondents of the 
New York Herald and Tribune, respectively, were ordered to be sent beyond the lines 
for a similar offense. I n  G. 0. 48,Army of the Potomac, 1863, all correspondents not  
complying with a certain order in  regard t o  publications are  directed t o  be excluded 
from the  lines. 

" In  G. C. M. 0. 29,Army of the  Potomac, 1864, two telegraph operators a r e  ordered 
t o  be sent beyond the lines. 
a See a case of a n  employee of the  U. S. Sanitary Commission sentenced t o  imprison- 

ment, on  conviction of selling liquor t o  s o l d i e r e i n  G. 0. 45,of 1864. 
MMembers of the families of soldiers or officers, commorant with the army, would be 

amenable a s  camp-followers. Simmons ) 71, note, cites t h e  case of Hannah Fitchet, a 
soldier's wife, convicted of manslaughter by a general court-martial i n  India i n  1825. 
That  the wffe op a n  olficer may be triable by court-martial a s  a camp-follower, see Hongh, 
(P.) 629. 

96 Post-traders are  here referred t o  a s  persons in the past  because of t h e  recent Act of 
January 18, 1893, providing for the  gradual doing away with them by the not fllling of 
vacancies. The post-trader's store has  meanwhile been in a measure superseded by the 
"CANTEEN," established by G. 0. 10 of 1889,which has  since, (G. 0. 11 of 1892,) given 
place to  t h e  " POST EXCHANGE." 

D B T h ~ s ,by a n  order of the Comdg. General of t h e  Army of the Potomac, of April 8, 
1864, only members of the Sanitary and Christian Commissions, and "registered corre
spondents," mere allowed t o  remain with the  army. All other civilians, including sutlers, 
were sent to  the rear. 

"Persons not in  public employment a r e  classed under the  previous description of 
'' retainers." See ante. 

* See DIGEST, 76-6. 
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court-martial were-Inspectors, Teamsters, and other employees of the Quar- 
termaster's Department ;" Officials and employees of the Provost Marshal Gen- 

eral's Department? Contract surgeons and nurses; Paymasters' clerks: 
135 Officials of boards of enrollment,a Officers and men employed on steam 

transports: Military telegraph operators: kc.: 
The Article t o  be strictly c o n s t r u e d .  This Article, in creating an excep 

tional jurisdiction over civilians, is to be strictly construed and confined to the 
classes specified.' A civil offender who is not certainly within its terms cannot 
be subjected under i t  to  a military trial in  time of war with any more legality 
than he couId be subjected to such a trial in time of peace. As held by the 
Judge Advocate General," the mere fact of employ~nent by the Governtnent within 
the theatre of war does not bring the person within the application of the -4rti- 
cle. In  several cases of public employees brought to trial by court-martial dur- 

ing the late war the convictions were disapproved on the ground that it  
136 did not appear that  a t  the time of their offences they were ' serz'ing zvitl t  

the army' in the sense of this Article? 

"See G. C. M. 0. 302 of 1864;Do. 25, 614, 625, of 1865;G.0. 8, 64, 86, 114, Dept. of 
Washington, 1865; G. C. 31. 0. 22, 45, Army of the I'otomac, 1564; Do. 4 Id., 1865; 
G. 0. 20, Dept. of the  Susquehanna, 1863;Do. 15,Dept. of Ark., 1864;Do. 17,Dist. of 
Oregon, 1864;Do. 53, Dm. West Miss., 1864;Do. 63,Middle Uept ,  1866;Do. 27,Dept. 
of the South, 1866;Do. 29,Dept. of La., 1866;Do. 15, Second Nil. Dist., 1868;DO. 2, 5, 
65,Dept. of the  Platte, 1869; G. C. hI. 0. 45, Dept. of the Mo., 1868. And see, gen- 
erally, G.0. 175,War Dept., 1864. 

1WG. 0. 353 of 1863; Do. 33, 43, and G. C. hl. 0. 271 of 1864; G. 0. 60, Northern 
Dept., 1864; Do. 105, 199, Dept. of the Mo., 1864 ; Do. 27, Dept. of the East, 1865 ; Do. 
62,Dept. of Pa., 1865 

1G.  C. M. 0. 373 of 1864;G. 0. 58,Northern Dept., 1864;Do. 81,Dept. of Pa., 1864; 
Do. 163,Dept. of Washington, 1865. 

aG. 0. 294 of 1863;Do. 72,Dept. of the  Ohio, 1864;Do. 5,Dept. of West Ta., 1864. 
a G. C. N. 0. 388 of 1864;Do. 1, 59, 386, of 1865. 
4 G. 0. 7, 9, Dept. of Ohio, 1863;Do. 126,Dept. of the South, 1864;Do. 88,Div. West 

Miss., 1864;G. C. M. 0. 26,Army of the  Potomac, 1864;G. 0. 40, Dept. of La.,1865. 
8 G. C. M. 0. 29,Army of the Potomac, 1864; G. 0. 109,Dept. of the Ohio, 1864; Do. 19, 

Div. West Miss., 1865. 
BSee cases of t r ia ls  of employees of the subsistence, engineer .and ordnance depart- 

ments in G. C. M. 0. 39 of 1865;G. 0. 9, 24, 153, Dept. of Washington, 1865; Do. 25, 
Dept. of the Tenn., 1866;of a n  ambulance driver in G. C. M. 0. 161, War Dept., 1864; 
a n  agent of the  Freedmen's Bureau in G. 0. 75, Third Mil. Dist., 1867; x veterinary 
surgeon in G. 0. 36, Dept. of La., 1866; a scout in G. 0. 19, Div. West. Miss., 1865; 
and  of persons styled, generally, "Government employees" in  G. C. M. 0. 25 of 1865; 
Do. 22,Dept. of Ky., 1865 ; G. 0. 118,Dept. of Washington, 1865 ; Do. 16, Dept. of Ark ,  
1865;Do. 23,Dept. of Tenn., 1866;Do. 68,Dept. of the Mo., 1866. 
VAs to  the limits of the military jurisdiction exercisable under the British lam over 

a similar class of persons, Clode, M. L., 95, well says :-" From what has  been already 
written the reader perhaps need not be cautioned against supposing tha t  dl1 those who 
a r e  resident or  commorant within the Camp or  Barrack are  thereby rendered liable t o  
t r ia l  by court-martial. Such a liability must be found upon the s tatute  book in plain 
a n d  explicit words leaving nothing t o  inference." And he adds, from the  ruling of 
Chief Justice Best, in  Looker v. Halcomb, 4 Bing, 189, that-"Any statute which takes 
away the right of t r ia l  by jury and  abridges the  liberty of the  subject must receive 
t h e  swictest construction," so tha t  "nothing should be hoLden to come under i t s  opera- 
t ion tha t  is no t  expressly within t h e  letter and spirit of the  Act." 

8 DIOSST, 76. 
Wee instances i n  G. 0. 9,Army of the  Potomac, 1863;Do. 132, 153, Dept. of Wash- 

ington, 1865;Do. 40,Dept..of La., 1865;G. C. M. 0. 22,Dept. of Icy., 1865. Similarly, 
i n  a case adjudicated during the  same period, it was held that  a n  agent of the  Con- 
federate Treasury Dept., though acting upon the  scene of hostilities, was not  n ' person 
serving with the a r m y '  or  subject to military t r ia l ;  and he was accordingly released, 
upon habeas corpus, from military custody, af ter  having been tried, convicted, and sen
tenced t o  death, by a court-martial. Confederate States ea: rel. McKee v. Scully et al., 
Sup. Ct., Confed. States, Sept., 1864. And see, a s  to the general principle involved, 
SUP. Ct., Confed, States, SePt., 1864. And see, a s  t o  the general principle involved, 
Antrim's Case, 6 Philad., 288. 
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Limits of its operation-Application t o  Ind ian  Wars. Further, ihc use of 
the terms-'' to the camp," " in the field," " according to the rules and discipline 
of war," is dee~ned clearly to indicate that  tlle application of the Article is 
confilled both to tlle l~eriod and pendency of war and to acts committed on the 
theatre of the n~ar." il period of hostilities with Indians is, equally with a 
period of warfare against a foreign power, a '' time of war ;"l' and i t  has been 
specifically held by tlle Attorney General that  civil employees of the War  Depnrt- 
ment-"serving with the army in the Indian country during offensive or de- 
fensive operations against the Indians" a r e  amenable to military trial for 
offences committecl pending such service.'= I n  cases indeed of offences alleged to 
have been committed during hostilities against Indians, i t  may not always 
readily be determined whether a war was in a proper sense pending a t  the 
date of the offence, or whether the loczis of the offence mas, properly speaking, 
the theatre of such a war?' In a case of a quartermaster's clerk arrested, upon 
a charge of fraud against the Government, while serving a t  a post in the 
proximity of a n  Indian Agency, and of n band of Indians a portion of whom 
had previously been hostile but with whom no hostilities whatever were a t  the 

time pending, i t  was held by the Judge Advocate General," that  the  cir- 
137 cumstances were not within the description or application of the Article, 

and this opinion was concurred in by the Attorney General?' In  general 
indeed, the jurisdiction created by the Article should be extended with special 
caution over civilians serving with troops during an Indian war, for  the reason 
that the theatre of such a war is commonly restricted in extent and that its 
duration is ordinarily but brief a s  compared with other wars." 

Application t o  clerks of W a r  Department, and  t h e  like, i n  t ime of peace. 
In  view of the fact that  this article is operative only in and for a time of war, 
it need hardly be remarlred that  the mere fact that  a civilian is  serving, in time 
of peace, in connection with the military administration of the government,- 
as where he is  a clerk of the W3r Department, o r  a t  a Military Division or  
Departnient headquarters,-will not be sufficient to subject him to military trial 
for offences comnlitted during such service. This point was so held in 1877 by 
the Judge Advocate General in the case of Barth, a clerk in  the office of the 
Chief Quarternlaster Military Division of the Pacific, and, further, with regard 
to the Superintendellts ef National Cemeteries who a r e  discharged soldiers 
and civilian^?^ In  both cases the ruling was concurred in by the Attoraey 
General.'" 

loI n  14 Opins.. 22, i t  is remarked by the  Atty. Gen. t h a t  " the words ' i?b the fieldJ 
imply military operations with a view to a n  enemy." 

1'13 Opins. At. Gen., 31, 470. 
'-" 14 Opins., 22. 
1' Note the  situation a s  described in 14  Opins. At. Gen., 23, and also i n  13 Id., 472. 
l4 DIGEST,76, 77. 
'6 16 Opins., 48. 
DIGEST,
76. 

l7DIGEST,77. 
16 Opins., 13. And see his later opinion in Crafts' cnse, Id., 48 : also En qarte Van 

Vranken, 47 Fed., 888. 
The only case contra is tha t  of Joqn Thomas, (1 Chicago Legal News, 245,) a 

civilian clerk of a n  army paymaster in  Mississippi in 1867, who was held by the U. S. 
Dist. Judge to be amenable to military trial for a fraud upon t h e  United States. But  
this conclusion was determined by the fact tha t  'the State  was then under military 
government, i t  not havinq yct been authoratively decided by the  Supreme Court that 
the war was legally ended. I t  may be noted in this connection tha t  the rulings t o  
the effect tha t  ?~al;alpaymasters' clerks were persons in the naval service and amen
able to  trial by court-martial, (U. S. v. Bogart, 3 Benedict, 257; In  re Bogart, 2 Sawyer, 
396; E x  parte Reed, 100 U. S., 13,) have recently been affirmed by the ,Supreme Court, 
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Term of t h e  jurisdiction. I t  need only be added that  the juris- 
138 diction authorized by Art. 63 should properly be exercised, or a t  least 

initiated, during the status belli: Upon a declaration of peace, o r  other 
legal termination of hostilities, the Article is  no longer operative, and the 
" discipline of war " cannot lawfully be applied thereunder.'' 

ARTS. 4 5  AND 46. These provisions of the Code declare tlfat-" Whoso-
m a  relieves the memy zoit7~ 'money, victuals, o r  ammunition, o r  knowingly har- 
bors o r  protects a n  enemy;" and "Whosoever holds correspondence with, o r  
gives intelligence to, the enemy, either directly o r  indirectly-shall suffer death 
or  such other punishment a s  a court-martial s7mlZ direct." 

Construction a s  t o  application t o  civilians. Whether the word "whoso- 
ever" is here employed in a general sense, and includes civil equally with mili- 
tary persons, is  a question frequently discussed in cases arising during the la te  
war, but which must be regarded a s  determined by the weight of reason and 
authority in the affirmative. The principal grounds for such determination m y  
be stated a s  follows :

1st. While all the other articles of the Code by which sptxific otl'ences a r e  
denounced a r e  so expressed a s  to apply i n  terms to military b e r s o n s a s  by the 
words "any officer who," " any soldier who," "any  officer or soldier who," and 
the like, the persons to be affected by Arts. 45 and 46 are  designated by a general 
and comprehensive term of description which may iuclude persons without a s  
well a s  within the army. 
2d. I n  the only other case in which the word "whosoever " is employed, that  

of Art. 57, the same is  qualified by the addition-" belonging to the armies of 
the United States!' A similar qualification i s  perceived in Art. 44 which be
gin-"Any person belonging to the armies of the United States who," &c. It 
is a fair  inference that  where the qualification is  absent the general term is in
tended to be unqualified. 

3d. I n  their oripinaI form in the code of 1775,these Articles wen! phrased- 
" Whosoever belonging to the continental army," &c., a limitation taken from the 
corresponding British articles, then existing, which commenced-" Any officer 

or soldier who," kc. I n  the " additions " to this code, of November, 1775, 
139 was contained a n  article substantially identical with the second of the 

original articles, but substituting for the description there employed the  
general term-"All persons." In  the code of 1776 the description in each of 
the original articles was changed to "Whosoever," a form retained without 
variation to the present time; the articles in  other respects also reiilaining with- 
out substantial modification. It is a reasonable argument that, in abandoning 
the words of limitation drst employed, i t  was intended by Congress that  these 
statutes should not be restricted in their application to niembers of the army. 

4th. The contemporaneous construction of the articles a s  expressed in the 
code of 1776 appears to have been that they applied to cases of civilians. Thus. 
In May, 1777,a case of one John Brown, n civilian, convicted by a general court- 
partial of corresponding with the enemy in violation of art. 19, sec. 13, of 
1776, ( the present 46th Art.,) was reported to Congress and recorded in its 
journals.a0 Subsequently, by Resolution of Oct. 8, 1777," i t  was declared 

in the case of Johnson 1). Snyre, 158 U. S., 109, and anything contra in Em parte Van 
Vranken, ante, must of course be regarded a s  overruled. But the clerks of army 
paymasters, like all  other clerks connected with the m.il4tary department of the govern- 
ment, are oivil o5cials  merely. 

10 See DIGEST,76. And compare 8 Opins. At. Gen., 58 : 14 Id., 253. 
* 2 Journals, 135. 

2 Journals, 281. See. with this, the Resolution, an pa& materia, of  Feb., 1778-2 
Journals, 45&under which Joshua Hett Smith, the alleged confederate of Arnold 
and Andre, was brought to  trial by court-martial in 1780. 2 Chandler, Crim. Trials. 186. 
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by Congress that  " any person " who should b e  guilty of giving intelligence or 
aid to the enemy should himself be "considered and treated a s  a n  enemy and 
traitor to these United States," and be triable by court-martial and subject to 
the death penalty or such other punishment a s  the  court might think proper: 
This enactment was practically but a reiteration of the existing articles of war, 
while a t  the same time extending their application t o  certain forms of relieving 
and assisting the  enemy not therein enumerated. 

5th. That these Articles, upon their re-enactment, after the adoptfon of the 
Constitution, In the  code of 1806, were similarly construed, appears from the 
military Orders for the  "Army of West Lake Champlain," dated in  1813, in 
which the two articles a r e  published for the information and warning of the  
civil community, as being "equally binding on the citizen a s  the soldier." I n  
1818, R. C. Ambrister, a civilian, was convicted by a court-martial convened by 

General, afterwards President, Jackson, (by whom also the finding and 
140 sentence were approved,) of aiding the enemy by '' supplying them with 

the means of war,"" &c. Of the earlier writers on militaly law, while 
Maltby * was of opinion tha t  the articles under consideration applied only to  
military persons, O'BrienU held tha t  they were equally applicable to persons 

in civil life." 
6th. Coming to the period of the la te  war-the view was expressed a t  a n  

early date by Judge Advocate General Holt that  civil persons were included 
within the general description of the two articles and amenable to  trial 
there~nder .?~This view was  adopted by the Secretary of War, and announced 
in Orders of the War Department and of the military commands ;n and, be- 
tween 1863 and 1865, civilians charged with a violation of one or both of the 
articles were frequently brought t o  trial by courts-martial; their sentences, 
when convicted, being generally approved and executed.= 

7th. The practice during the war seems to hare  settled the question in the 
executive department. I n  July, 1871, the prevailing construction was recognized 
and adopted by the Attorney General, who held that certain civilians, appre- 

hended in New Mexico for supplying ammunition to Indians a t  mar with 
141 the United States, were amenable to  trial under the 56th (now 45th) 

article, which, he observed, applied to  "persons who are not a s  well as 
persons who a re  in the military service."" This is the most recent authorita- 
tive ruling upon the question of jurisdiction under consideration. 

=Trial  of Arbuthnot and Ambrister, London, 1819; Am. State Papers, Mil. Affaire, 
vol. 1, pp. 721-734. 

Pages 3740. 
"Page 147. 

DIGEST,40. And see Ives, 63. 
See G. 0. 67,War Dept., 1861, in which i t  is  declared that  a l l  persons guilty of any 

unauthorized correspondence or communication by which intelligence niay be conveyed 
to the enemy "will be proceeded against under the 57th (now 46th) Article of war." 
n I n  G. 0. 24,Dept. of the Ohio, 1863,Gen. Wright, in calling attention specifically 

to the two articles, enjoins i t  upon all military ofecers in the Department " to arrest al l  
persons guilty of their violation, without regard to age, sex or condition, and submit 
proper charges against such offenders that  they may be brought before a court-martis1 
for trial." And see G. 0. 80,Div. West Miss., 1864; also Orders cited in next note. 

"See G. 0. 76, 175, 250, 371, War Dept., 1863; Do. 51, Id., 1864;G. C. M. 0. 106, 
157, Id., 1864; Do. 260, 671, Id., 1865; G. 0. 10, Dept. of Washington, 1863; Do. 
52, Dept. of the Ohio, 1863; Do. 31, Middle Dept., 1863;Do. 13, Dept. of the Tenn., 
1863; Do. 39, 58, Dept. of the hlo., 1863; Do. 190, 203, Id., 1864;Do. 31 Id., 1866: 
Do. 176, 181, Dept. of the  Gulf, 1864; Do. 11, 19, 67, Id., 1865 ; Do. 78, 88, Div. West. 
Miss., 1864;Do. 14, 27, Id., 1865;Do. 54,Dept. of the East, 1865. 

13 Opins., 472. What is said under Art. 63, (see afrte,) as to its applicability to an 
Indian a s  well as  to  a foreign war, is equally apposite here. 
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8th. I t  is, lastly, a just argument in favor of the view that  by the term 
"whosoever " i t  was intended to embrace non-military persons, that  i t  is not in 
fact members of the army but .civilians-disaffected or  mercenary-who would 
be the most likely to indulge in the prac;tices denounced by these Articles. 

Limits  of t h e  jurisdiction. Accepting as correct. in general the construc- 
tion which h a s  been put upon the  two Articles by the  mass of authority cited, i t  
remains to  repeat that  these a re  statutes operative only in war, and to remark 
that  the military jurisdiction extended over civilians1 by the same, (as  by the 
other statutes of the general class under consideration,) must be understood to 
be limited to acts committed on the theatre of war o r  within the scope of martial 
law. This point, in substance so ruled by Chief iTustice Kent in the early case 
of Smith u. Shawy has been more recently most clearly held in Jones v. SewardSs 
a leading case of a suit instituted against the Secretary of State during the late 
war. The same principle is  i n  effect asserted by the U. S. Supreme Court in  
Bs parte Milligan.aa 

Term of t h e  jurisdiction. It may further be remarked tha t  this special 
jurisdiction, like that  authorized by Art. 63 or any other growing out of a con- 
dition of war, should properly be exercised during the continuance of the war 
status.= 

The jurisdiction no t  exclusive. It may be added with reference to this 
jurisdiction that  i t  is not exc~usive. The acts denounced in the Articles 

142 a re  mostly acts of treason, and a s  such cognizable by the U. S, Courts.% 

SEC. 1343, REV. STS.--JURISDICTION OVER SPIES. This ju- 
risdiction will be more appropriately considered in Chapte'r XXV, on the "Arti- 
cles of War separately considered; " this statute, providing for the trial and 
punishment of spies, being properly a n  Article of War. 

V. CERTAINOTHEB CIVILIANS BY LAWTO JURISMADE AMENABLE THE MILITARY
DICTION. 

T H E  CLASSES OF PERSONS AND THE STATUTES WAKING THEM 
AMENABLE. Resides the classes of civilians last considered, as  subjected by 
statute to the jurisdiction of courts-martial in time of war, the existing law 
makes similarly amenable certain other civilians, genera l ly i .  e. without re
gard to the prevalence of a state of war, or equally in peace and war. These 
latter, who have already been referred to; i n  this Chapter, under the head of 
" Exceptions to the  General Rule of Non-amenability after discharge, &c.," a r e  
the  following :

(1.)Officers and soldiers retained under military jurisdiction, af-cer discharge, 
&c., by the last clause of the 60th article of war, providing for the  punishment 
of frauds against the United Stgtes, &c.: (2.) Officers accorded a trial by 
general court-martial, after being summarily dismissed, by Sec. 1230, Rev. Sts.: 
(3.) Soldiers sentenced to dishonorable discharge and confinement, and, after 
discharge, held in confinement a t  the Military Prison a t  Leavenworth, who a r e  
made liable t o  military trial for offences committed during confinement a s  being 
within the terms of Sec. 1361, Rev. Sts. : (4.) Discharged soldiers of the regular 

" 12 Johns., 257,265. l h d  see In  re Stacy, 10 Id., 332; Mills v .  Martin, 19 Id., 22; 
In re Kemp, 16 Wis., 359. 

9140 Barb., 563. 
" 4 Wallace, 121-3. 
93 See DIGEST,76, 507, and other authorities cited under ART. 63, ante. 
%That giving intelligence to the enemy, and supplying the enemy with arms, muni- 

tions, provisions or money, are overt acts of treason indictable in the U. S. Courts, see 
Chapter XXV.--FORTY-FIFTHand FORTY-SIXTHARTICLII, and authorities cited in notes. 
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, 	 army who a r e  inmates.of the Soldiers' Home, and a s  such made subject to  the 
rules and articles of war by Sec. 4824, Rev. Sts.: (5.) Discharged officers and 
soldiers of volunteers, who, a s  inmates of the National Home for Disabled Vol- 

unteer Soldiers, a r e  made similarly subject by See. 4835, Rev. Sts. 

143 GENERAL PRINCIPLE OF NON-AMENABILITY OF CIVILI4NS 
TO THZ MILITARY JURISDICTION I N  TIME OF PEACE. All per- 

sons of these several classes a re  civilians, by reason of their legal discharge or  
dismissal from the military service. That a civilian, entitled a s  he  is, by Art. 
VI of the Amendments to the Constitution, to trial by jury, cannot legally be 
made liable to  the military law and jurisdiction, in  time of peace, is a funda- 
mental principle of our public law? and i t  is quite probable that  Congress did 
not contemplate in  these enactments any material departure from this principle. 
The provision of Art. 60 and that of March 3, 1865, incorporated in  Sec. 1230, 
Rev. Sts., were war measures, intended apparently to  be but temporary i n  
their operation, and which have indeed been but rarely availed of i n  p r a c t i ~ e . ~  
As to Sec. 1361, it may well have b k n  framed without a consideration of the 
fact that  i t  was expressed in such general terms a s  to include prisoners who had 
been discharged a s  well a s  those still in the service. Sec. 4824 was probably 
added simply or mainly in te r rorem:  no court-martial is known to have ever 
been convened under it.31 S ~ C .4835 i s  a copy of the last, and a s  authority for  
trials by court-martial has  proved wholly unavailable.= 

144 CONSTITUTIONALITY OF THE STATUTES. These laws, how- 
ever, remain on the statute book, and under Sec. 1361 discharged soldiers 

have not unfrequently been brought to trial? while under Art. 60 discharged 
officers and soldiers are  always liable to be tried. I t  is proper therefore to con- 
sider the question of the constitutionality of such laws, and that  they a r e  con- 
stitutional cannot, in the opinion of the author, be maintained upon sound legal 
principles. They are  certainly not so a s  being forms of exercise of the power 
to " govern and regulate the land forces," because the term '' land forces " does 
not embrace discharged officers and soldiers or any other civilians. They must 
be so therefore under and by virtue of a conibination of the two powers, to  
"raise armies" and "govern the land forces." That  is to say, they must be 
regarded a s  placing or retaining these persons, notwithstanding that  they have 
become civilians, ih the army for a temporary or special purpose, and, by the 
same act, provi&ing for their government while so placed or retained, so that 

8s See En garte  Milligan, 4 Wallace, 121, 123 ; Jones v Seward, 40 Barb., 563 ; I n  r e  
Martin, 45 Id., 145; Smith v. Shaw, 12 Johns., 257, 265; I n  ?'a Stacy, 10 Id., 332; 
Mills v.  Martin, 19 Id., 22 ; Johnson v. Jows, 44 Ills., 142, 155 ; Griffin v. Wilcox, 21 
Ind., 386; I% r e  Kemp, 16 Wis., 359; EE parte McRoberts, 16 Iowa, 605;Antrim's Case, 
5 Philad., 276 ; Ea: paq-te Merryman, Taney, 246 ; Ex parte  Henderson, U. S. Circ. Ct., 
Dist. of Ky., 1866;Parker v. Ld. Clive, 4 Bur., 2419;Looker v. Halcomb, 4 Bing., 189; 
Rawle on Const., 220 ; 3 Opins. At. Gen., 690; 5 Id., 736 ; 13 Id., 63; 16 Id., 13, 48; 
Maltby, 37;G. C. M. 0. 16 of 1871. 

8"See cases under h t .  60 i n  note, ante. As t o  cases under Sec. 1230, see Chapter 
VI., where this  s tatute  is considered with reference to the authority of t h e  President to 
conyene courts-martial under it. 

37 See, i n  this connection, the recently published opinion of t h e  Attorney General, in  
20 Opins., 514, t o  the  effect t h a t  the  military authority of arrest, &c., cannot be-extended 
over "non-military persons" a t  the Soldiers' Home. As a matter of fact  all the in
mates of the Institution a re  non-military persons, being al l  honorably discharged soldiers, 
who had been duly discharged, and had thus become civilians before being admitted t o  
t h e  Home. 

aaA remarkable instance of a futile court ordered under this section, in 1870, and  
which well illustrates the incongruity of such proceedings, is se t  for th in DIGEST, 329-30, 
and referred to  amte, p. 93. note. 

See p. 93 and note, ante. 
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their ofiences shall be puni~hable a s  '' cases arising in the land forces." " But 
does the power to " raise armies " extend to the inclusion of such civilians in 
the land forces? What a r e  " armies" i n  the sense in  which this term is used 
in the Constitution? I t s  interpretation is to be found in the series of statutes 
dating from the period of the adoption of that  instrument, and of which the 
constitutionality has  not been questioned, by which the constituents of our 
armies or Army have been repeatedly defined. These constituents a r e  a certain 
number of omcers commissioned or appointed, and of soldiers enlisted, into the 
military service a s  such, bound to obey military orders and to perform military 
duty in  peace or war, entitled to  mtlitary pay, and remaining under military 
discipline and government till discharged in due form, o r  otherwise legally 
separated from the military state. Such a r e  the " armies" or " land forces " 
which the Constitution authorizes Congress to  raise, support and govern. Can 
this authority be held to include the raising or  constituting, and the governing 
nolens vozme, in  time of peace, as a part  of the army, of a class of persons who 
a re  under no contract for military service, but on the contrary have been 

formally discharged from all such contract, who render no military 
145 service, perform no military duty, receive no military pay, but a re  and 

remain civilians i n  every sense and for every capacity except the special 
one for which the statutes under consideration propose to  reserve them? Can 
the authority to govern be extended to the disciplining of soldiers after they 
have been legally separated from the army? I n  the opinion of the author, such 
a range of control is certainly beyond the power of Congress under the pro- 
visions of the Constitution referred to. That  instrument, in a further provision 
also,-the Vth Amendment,-clearly distinguishes the military from the civil 
class a s  separate communities. It recognizes no third class which is part civil 
and part  military-military for a particular purpose or  in a particular situation, 
and civil for a l l  other purposes and in al l  other situation-and i t  cannot be 
perceived how Congress can create such a class, without a disregard of the letter 
and spirit of the organic law. 

In 1866, the Circuit Court of the united States for the district of Kentucky a 
passed upon the constitutionality of t h e  section of the Act of Congress (no 
longer in folrce,) of July, 1862, which, in  subjecting contractors for supplies 
for the,army and navy to trial by court-martial for certain m i s c o n d ~ c t , ~  pro
vided in express terms that  they should be " deemed and taken to be a' part  
of the land forces or naval forces for which they contracted to furnish the 
supplies." This statute the court, in  a n  elaborate opinion, pronounced uncon- 
stitutional, holding tha t  Congress could not "by i ts  mere declaration '' place o r  
include civilians in  the army, and that  the provision cited was " idle and uuga- 
tory ;" and it was well observed that if Congress could so dispose of one class 
of civilians, it could of another,.or of all classes, and thus establlsh a "mili
tary despotism." 

As to the particular existing statutes under consideration, however, the pres- 
ent weight of authority is  in favor of their constitutionality. I n  the U. S. 

Circuit Court for the Dist. of California," the concluding clause of Art. . 
146 63 has been viewed a s  constitutional, and a similar view has been taken 

of Sec. 1361, Rev. Sts., a s  including prisoners who have been discharged 

Compare the ruling In Wildman's Case, DIQmsT, 327, note ; 18 Oplns. At. Gen., 204-6. 
* I n  the case of En, parte Isham Henderson, on habeae corpus. The judgment of 

the Court of Claims in U. S. v .  Hill, 9 Ct. Cl., 178, proceeds upon the theory that 
the enactment of July, 1882, relating to contractors, Is a valid provision; but the 
questlon of Its constitutionality is not a t  all considered. 

UCases of such trials are referred to in note, p. 98, ante. 
481nre Bogart, 2 Sawyer, 406. 
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as soldiers, by the U. S. Dist. Court for the Dist. of KansasU and by the  
Attorney General." Such opinions, whether o r  not satisfactory to the mili- 
tary student," a r e  to be deferred to till overruled by subsequent or-higher 
a~thority.'~ The opinion of the author-that this class of statutes, which i n  
tegms or inferentially subject persons formerly in  the army, but become finally 
and legally separated from it, to trial by court-martial, a r e  al l  necessarily and 
alike unconstitutional-remains unmodified. In  his judgment, a statute camot 
be framed by which. a civilian can lawfully be made amenable to the k f i t a r y  
jurisdiction in time of peace. 

IV. T H E  OFFENCES WHICH T H E  JURISDICTION EMBRACES. 

The offences cognizable by general courts-martial a r e  those made so cog- 
nizable either by the Articles of war or by other statutes. 

I. THE OFFENCES COGNIZABLE OF WAB.UNDEB THE ABTICLES 

SPECIFIC AND GENERAL OFFENCES. The offences of-which mention 
is made in the code of Articles may be divided-First, into (1) those which 
a r e  distinguished by spwific names and (2) those which a re  designated under 
a general description. The former a r e  those made punishable in  all the arti- 
cles which provide for the punishment of offences except the 61st and the 62d: 
the latter a re  those included within the general terms of these two articles. 
But  these general terms include more particular forms and phases of miscon- 

duct than a re  contained in al l  the other articles combined, comprehending 
147 a s  they do all the dishonorable o r  disgraceful acts compromising their 

military relations of which officers may be guilty, and all  the crimes 
other than capital, neglects, violations of army regulations and disorders, of 
whatever nature, not enumerated in  the  spwific articles, which may be com- 
mitted either by offlcers o r  soldiers, and which a re  directly prejudicial to  the 
order and discipline of the service. 

TWO KINDS OF SPECIFIC OFFENCES. Further, the specific military 
offences may be divided into (1)those which a r e  purely military and (2) those 
which a r e  also crimes a t  the civil law. The former are  those designated in  all  
the specific articles except the 58th and 60th ; the  latter are  those enumerated 
i n  these two articles." The former a r e  desertion, absence without leave, mutiny, 
disobedience of orders, disrespectful conduct to a superior, false muster, sleeping 
on post, drunkenness on duty, cowardice, pillaging, kc.; the latter are  the lar- 
ceny and crimes accompanied with violence recited in Art. 58, and the frauds, 
embezzlements, kc., described i n  Art. 60. But in regard to these two forms of 
offences i t  is  to be observed that  a l l  a r e  criminal and all  military ; -cr iminal  
because the  jurisdiction of courts-martial is  criminal only ;military because all 

* Wildman's Case, DICIEST, 327, note. 
 
16 Opins., 202. 
 

*Neither the opinion in Bogart's nor that in Wildman's case i s  of a positive charac- 
ter. Nor does i t  seem to be appreciated by the court in either case, or by the Attorney 
General, that a discharged solder is  fully a civilian, or that a soldier imprisoned under 
sentence after discharge is  simply a civilian convict. 

8 See, now, a recent ~ul ing  in the War Department, according wlth the view expressed 
by the authar, noted in DIQEYST, 327, note. 

With these two articles, there might,'though less obviously, be classed Arts. 26 and 
27 which relate to the sending and aec&ting of challenges, acting a s  second, &c.,- 
offences generally punishable by the criminal codes of the States: and Arts. 45 and 46 
which relate to the relieving and aiding of the enemy in various forms, some of which 
certainly, as heretofore remarked, would be indictable as treasons. 



108 MILITARY LAW AND PRECEDENTS. 

offences of officersa n d  soldiers cognizable by courts-martial are  necessarily mili-
tary offences. Bllt though all  are  both military and criminal, there is the 
distinction between them that, of the purely military offences the jurisdiction of 
the court-martial is exclusive, while of the others this jurisdiction, except some-
times in war, in a region under martial'law or  military government? is con-
current with that of the civil tribunals. 

FURTHER DIVISION OF THE SPECIFIC OFFENCES. Specific offences 
may also be divided into (1)those which a re  peculiar to, or macle punishable in, 
a time of war, and (2)  those which may be committed and are  punishable at any 
time whether of war or peace. Of the former a re  those indicated in Arts. 9, 

43,45,46,57 and 58, and most of those specified in Art. 42 : that described 
145 in Art. 44 is also properly a war offence. Of the latter a re  all the other 

offences set forth in the code. 

NO COMMON-LAW GRADES OF OFFENCES OR OFFENDERS. I t  is 
further to be said of the offences which a r e  the subjects of the articles of war  
that there is no distinction between them of " felony " and "misdemeanor." " 
None of them are felonies and none of them are misdemeanors a t  military law, 
but a l l  a re  simply military crimes." So, among offenders, the Articles recog-
nize no principals, ancl no accessories either before o r  after the fact, a s  such? 
The graded of crimes and of participators in  crime, familiar to the  common 
law, are  unknown to the law military, and the embarrassing technicalities 
which have grown out of the division of crimes into principal and accessorial 
a re  wholly foreign to the procedure of courts-martial. In  the military practice 
all  accused persons are  treated as  independent offenders. Even though they may 
be joi?ztly charged and tried, a s  for participation in a mutiny for example, and 
each may be guilty of a distinct measure of criminality calling for a distinct 

punishment, yet all are  principals i n  law. 

149 NO STATUTORY GRADES OR,DEGREES OF OFFENCES. Nor 
are  there any statutory grades of military offences. There are  no grades, 

for example, of mutiny, desertion, cowardice, or other purely military offence, 
though the instances of such offences nlay differ greatly in  criminality and may 
call for very different measures of punishment. So, a s  to the offences made 
punishable in  time of war by Art. 58-the statutory military law recognizes no 

-~ 

49 See Coleman v.  Tennessee, 37 U. S., 515, 516. 
60U. S. v. Clark, 31 Fed., 713. The term felonu, which originally a t  common law 

signified a crin?e entailing a forfeiture of land or goods, is now generally employed in this  
country to  indicate a n  offence pu~lis l~ableeither by death or by imprisonment in a peni
tentiary. A misdemeanor i s  " any crime less than a felony." 1 Rus. Cr., 45. The old 
common law division was into treasons, felonies and misdemeanors. 3 Green]. Ev. 8 1; 
1Bish., C. L. § 608. No sentence of court-martial, though it may include a quasi "in
famous " punishment, can involve the disability or  other penal consequence ordinarily 
attaching to conviction of felony o r  other infamous crime. 

61 The oflences designated in Art. 58 are  indeed, as civa crimes, some of them felonies 
and some of them misdemeanors at. common law. B u t  a s  here made cognizable and 
punishable by court-martial. xbi.z., "when committed by persons in  the military service," 
they are  simply military 'crimes, and no disability or other penal consequence of a con
viction of a felony can, in  the absence of any s tatute  imposing the same, result from ? 
conviction of any one of them. See DIGEST,509. 

62 See I<ennedy, 188, 190. 111 the only instance in our code where any apparent allu-
sion is madc to the distinction between principal and accessory, occasion is taken to  
discard it. This is in the 27th article, where it is expressly provided tha t  "al l  seconds 
or promoters of doels, and carriers of challenges to fight duels, shall be deemed principals 
and punished accordingly." In  several of the articles, a s  the  37th, 42d, 43d, 51st and  
Goth, offrnces in the nature of those of adcessories are  made punishable, but always a s  
distinct and independent acts. 
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such distinction in larceny a$ grand or pet i t ,  nor any degrees  in murder, man- 
slaughter, &c., such as  are  known to the laws of most of the States?' 

MINOR INCLUDED OFFENCES. By this term is intended the lesser acts 
of offence which may be included in the specific offences with which military 
persons may be charged. The principal of these are  absence without leave, 
manslaughter and larceny, a s  offences included in desertion, murder and rob- 
bery. A farther offence of this nature is  the " conduct to the prejudice of good 
order and military discipline" which may be deemed to be involved in every 
specific military crime. The subject of such inclusion will be further considered 
in the Chapter on the Finding; i t  is here adverted to for the reason that  the 
legality of the finding of a lesser offence results from the fact that the court in 
trying the crime charged, has jurisdiction of any minor criminal act  recognized 
as  an offence by law, which it  contains or i n r o l v e ~ . ~  

SEPARATE CONSIDERATION OF MILITARY OFFENCES. The vari- 
ous offences made cognizable by court-martial by the Articles of war will be 
specifically defined and considered in Chapter XXV, in examining those Articles 
seriatiill. 

11. OFFENCESCOGNIZABLEUNDEROTHER STATUTES. 

There remain a few minor statutes not included with the Articles of war, 
and mostly of a more recent date, by which military persons are made amenable 

t:, trial by court-martial for offences additional to those designated in 
150 the code. The statutes are:-Secs. 1359 and 1360, Rev. Sts., by which 

officers and soldiers are  made so amenable for the offences of allowing 
or aiding convicts to escape or attempt to escape from the Fort Leavenworth 
Rlilitary Prison ;Secs. 5306 and 5313, Rev. Sts., in  which trading with an enemy 
without a license, dealing in captured property, Cc., n7i\.ith certain other acts of 
falsity and fraud, are, in cases of military offenders, made cognizable by court- 
martial-legislation evidently intended to be operative only or mainly in time of 
war ;  sec. 4 of the Act of Rlay 11,1880, by whch i t  is declared that any officer 
of the army, Indian agent, kc., ~vho, without authority from the President, shall 
permit any Indian on a reservation to go into the State of Texas, " shall be dis- 
missed from the public service "-in the case of an army officer, i t  is presumed, 
upon conviction by court-martial; and sec. 3 of the Act of July 27, 1892, c. 272, 
b y  which " fraudulent enlistment " is  declared a military offence and made 
punishable by court-martial. I t  is only under the first two and the last of 
these provisions that cases are, in practice, presented for trial. 

53 In a few cases the militarv commissions established by the Reconstruction Acts, in 
deference to  the procedure under the State law, fou~ld persons charged with Murder 
guilty of the same in the secund degree. G. 0.107, 153, Fifth Mil. Dist., 1869; Do. 53, 
62, Id., 1870. But they were here acting as  substitutes for the State Courts. (See 
PAUT11.) 



CHAPTER IX. 

THE PROCEDURE OF GENERAL COURTS-MARTIAL. 

I. T H E  ARREST O F  T H E  ACCUSED. 

151 WE come now to the extended subject of the Procedure of General 
Courts; and this subject will be presented in separate Chapters under 

the  following heads :-I. The Arrest of the Accused ;11. The Charge ; 111. The 
formal Ordering, Meeting. kc., of the Court;  IV. The province and duties of 
the President and Members ; V. The Judge Advocate ; VI. Challenges ; VII. 
Organization, Arraignment, kc.;  VIII. Pleas and Motions; IX. The Trial;  X. 
The Evidence; XI. The Finding; XII. Sentence and Punishment; XIII.  The 
Record. 

Before a court-martial is assembled for the  trial of an officer or soldier 
charged with a military offence, the accused is ordinarily and regularly placed 
in arrest. Tliis personal attachment, or taking of the body into the possession -
of the law, is, in the military, a s  in the general criminal procedure, the usual, 
(though not invariable,) preliminary to  a bringing to justice of the offender.' 

The subject of Arrest is regulated in part by the Articles of war. (Arts. 65 
to 71 and Art. 24,) the Army Regulations, (Art. LXXIV,) and the Regulations 
of the Military Academy ; and in part by military usage. I t  will be considered 
under the three heads of-I. Arrest of Officers; 11. Arrest of Cadets; 111. Ar
rest of Enlisted Men.' 

I. ABBEST-OFOFFICEBS. 

152 OCCASION AND GROUND FOR THE ARREST. I t  is declared by 
par. 993, Army Regulations, that-" Officers a re  not to  be put in arrest 

for light offences. For these the censure of the commanding officer will, gen- 
erally, answer the purposes of discipline." Where, however, the offence is such 
a s  to call for trial and punishment, the strict course to be pursued is pre- 
scribed in the 65th Article of war, a s  follows:-" Oflcers charged wi th crime 
shall be arrested and confined in their barracks, quarters, or t m t s ,  and d e  
prived o f  their swords by the commanding oflcer." 

The term "crime," a s  here u s e 4  is  to be construed not a s  referring to civil 
crimes only, but a s  employed in a general sense and including all military 
offences, whether those purely military, or those which, while cognizable in  
their civil aspect by the ordinary criminal courts, a r e  also in their military 
aspect cognizable by court-martial under Arts. 58, 60 and 62.' The context of 

Samuel, 639 : Clode, 1 M. F.,169 ; Id., M. L., 10  : Manual, 28. 
V n  a strict sense the term arrest npplics only to officrrs, the tnking into military 

custody of soldier8 being more accul'ately expressed a s  ccnflnement. Manual, 28. Our 
Art. 70, howcvcbr, employs the term "arrest" in reference to soldiers a s  well a s  ot8cers. 
and i t  has been found more convenient to  use i t  i n  the text as a general rather than a 
specific description. 

a See DIGEST, And compare construction of Art. 66, post.78. 
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the code from Art. 65 to Art. 71 favors this construction, which is also that  
sustained by the practice of the service. The corresponding article of the 
late British code was similarly interpreted by the  authorities4 

The occasion and authority for the arrest of a n  officer thus is tha t  he shall 
be charged with ct material d l i t a r v  offence! By this, however, i t  is not in- 
tended that  formal charges shall a s  yet have been served, or even preferred. 
It is sufficient that  knowledge of the offence be had by the officer making the 
arrest because of i ts  havlng been committed in his presence, or, where this is 
not the case, that  a n  accusation be  seriously made, orally or i n  writing, by 
a responsible person and communicated to such offlcer. I n  most cases indeed- 
and this is the proper course where practicable--a copy of the charges a s  pre- 

ferred is served upon the offlcer a t  the time of the arrest. An officer, 
153 however, is not entitled to know forthwith why he  is placed in arrest, 

and, provided the charges a r e  served upon him within eight days, accord- 
ing to the provlsions of Art. 71, he can claim no relief on account of the delay. 

FOR= OF THE ARREST-The order. I n  lieu of the warrant o r  other 
process of the general criminal law, a mllltary arrest is, by the usage of the 
service, regularly imposed by a n  order, and this order may be either verbal o r  
written.' An order i n  writing, a s  being more formal and better evidencing the 
action taken, is the preferable mode, and that  commonly adopted, except where, 
the  offence being committed in the presence of the commander, the arrest  is 
made by him on the spot. The order of arrest, especially where in writing, 
is usually given through the adjutant o r  other staff officer.' This official does 
not ordinarily serve the order by copy, making return upon the original in the 
manner of a writ,' but simply delivers to the accused an original, of which n 
duplicate is retained or a record made a t  the headquarters. 

There is no prescribed form of expressing the order of arrest. A simple and 
usual form is a direction to the offlcer that he  "will consider himself in arrest," 
or, "consider himself in  arrest and confine himself to his quarters," ' till further 
orders.'' A requirement that  he surrender his sword is  sometimes added, but 

is not essential, the Article itself specifically providing for such surrender. 
154 The confinement. Art. 65 requires that  the arrested offlcer shall be 

"confined to his quarters," &c., acd a n  offlcer, upon arrest, will properly 
betake and confine himself to  his quarters without being specMcally directed 
to  do so.= The quarters of a n  officer a re  his military residence, whether con- 
sisting of a tent o r  tents, a barrack, a separate tenement assigned to him a t  
R. post, or a house or rooms occupied by hilo a t  a station where public quar- 
ters a re  notm furnished by the government. The limits of such quarters he 

'Wolton v. Gavin, 16 Ad. & El., 66 ; Simmons f 360. 
An ofecer cannot properly resort to nn arrest of another omcer in order to anticipate 

and prevent his own arrest by the latter. See case of Col. J. L. Smith, 3d Infy., in  
a. 0. of Dec. 19, 1820. 

OThat a verbal is equally efecacious with a written order. see Hough, 493; Id., (P.) 
22 ; Grifeths, 24 ; DeHart, 76 ; Ben&, 47. 

""An ofecer is  put in arrest, either directly by the ofecer who orders it,  or, more 
generally, by the ministration of a staff ofecer." Simmons fi363 ; Manual, 28. Simmons 
adds :-"Arrests have occasionally been imposed by the intervention of the provost 
marshal, and, more rarely, notifled even in  public orders." 

8As  i s  sometimes done in the milit& service, where the  pr'ocedure is  In all respects 
more nearly assimilated to  tha t  of the Sta:e courts. See Maltby, 128. 

OBut that  the direction a s  to confinement is  not necessary, being included in the 
simple order of arrest, see post. 

10An ofecer when duly placed in arrest  cannot refuse to so "consider himself." As 
remarked by Gorham, (p. 27,) " h e  is  under arrest whether he acknowledges i t  o r  not." 

=Unless indeed larger limits a r e  specffically assigned him in the order of arrest. 
See post. 
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cannot, of his own authority, exceed without being guilty of breach of arrest-- 
the offence made punishable by the last clause of the Article." On the other 
hand, a n  officer is entitled to be held in arrest  at,his.own military habitation or 
lodgings, and cannot legally be removed to and confined in a building, tent, &c., 
remote from his proper quarters. 

The term "confined" does not necessarily import that  the officer is tc, be 
detai?ze& b y  force, or to be harassed or  humiliated by any unnecessary restraint. 
Such a restraint would exceed the requirements of safe custody, and be in the 
nature of a punishment. Except, therefore, where a n  attempt to escape or some 
act of violence is to be apprehended from him, or where he is charged with a n  
exceptionally heinous crime, or a n  aggravated breach of a previous arrest, he 
is not in  general to be held under guard, and the commander will not properly 

place a sentinel over his quarters.13 For  a n  undue or  unreasonable exer- 
155 cise of the power of arrest and confinement conferred by the Article, a 

commander will himself become amenable to charges.'* 
The taking of the s w o r d .  The theory-it may be noted-of this further 

feature of a strict arrest under the Article is, that  i t  formally suspends the 
officer from the functions of his office, and especially from the exercise of com- 
mand.'' The sword must of course be surrendered on demand." It is not, 
however, essential to  a n  arrest that  it be taken, and this requirement of the 
Article may be waived ; the sword in such case, by a fiction bf law, being never- 
theless regarded a s  having actually been surrendered." But  that  the sword is 
not in fact taken does not authorize the officer to  appear with it during the 
continuance of the status of arrest. 

12 <'The article defines precisely wnat  a r e  the  limits of a n  ofiicer i n  arrest,  unless 
mhen modified by his commanding officer, and  a n  oficer would no more be justified i n  
exceeding them because they a r e  not defined i n  the  order arresting him than he would 
be i n  appearing with his sword bemuse it failed to  s t a te  tha t  h e  had been deprived of 
it by hls commanding officer.'' G. 0. 42,Dept. of Washington, 1866. (Gen. Augur.) 

18 See Samuel, 642; Simmons § 355 ; Hough, (P.) 19; 2 IvIcArthur. 3 ; Delafons, 199, 
204 ; Griffiths, 25 ; Maltby, 129; Macomb, 20; O'Brien, 154; De Hsr t ,  76. " I n  the 
dubious interval between commitment and trial,  a prisoner ought in  general t o  be used 
with the  utmost humanity." Adye, 141. Tbc arrest,  where the  officer properly con
ducts himself, should not  be so severe a s  to  prevent the  due preparation of his  defence. 
James, 411. "Where the  party may be outrageom, given to  drinking, o r  subject t e  a 
temporary derangement of mind, sentries have beeh placed to  prevent the possibility 
of his going from his confinemenli" Hough, 492. I n  the cases of breach of arrest  
publisned i n  t h e  follow~ng Orders of the  War Dept.. the ofiicer was confined under 
guard to his quarters: G. C. M. 0. 441 of 1865 ; Do. 164 of 1866. The close arrest of a n  
officer should not be charactcrizotl by a n  undue pul~lzcitu, a s  tending unnecessarily to  
impair the respect i n  which he should be held by h i s  inferiors. Hough, 461, note. 

14 Samuel, 642; G. 0 ,  59,Dept. of the South, L862 ; Do. 251, War Dept., 1863. As to  
his liability also t o  a civil suit for  damages, see PART111. 

'EO'Brien, 154; Harwood, 35. In tbe  early cases of Gen. Hull, (1813,)and  Gen. 
Gain'es, (1816,)these officers a re  described in the  records of trial a s  depositing their 
swords with the  President of the Court before being arraigned. The Order, (of Nov. 11, 
1816,)which promulgates the proceedings in the case of the latter, (who was acquitted,) 
directs :-'I The  President of t h e  Court will restore the sword of Maj. Gen. Gaines, with 
a copy of these Orders." In  a case of a n  officer sentenced to  be suspended, it was or- 
dered by the reviewing authority, i n  approving the  sentence, that-" his sword will not 
be returned to  him until af ter  the expiration of the  term of suspension." G. 0. 61,Dept. 
of the  East, 1865. 

I n  a case in  G. 0. 310 of 1863, a n  officer is convicted of " conduct unbecoming a n  
ofecer and a gentleman" in first refusing, when placed in arrest,  to  surrender his mvord, 
and then endeavoring to break i t  before delivering it up. At the " Simla court-martial," 
Capt. Jervis was convicted upon a charge of refusing to  give up his sword on arrest. 
Simmons 1 353,note. 

'7 See Tytler, 203;Hough, 460, 493 ; Grimths, 24 ; Macomb, 19 ; Maltby, 129; (YBrien, 
154;De Hart ,  75. 
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EXTENSION OF LIMITS OF ARREST-" Closen and  " open arrest. 
An arrest imposed according to the  terms of Art. 65 is  that  which is termed 
"close arrest," or rather the arrest t o  which a n  officer is  by strict law sub- 

jected is  necessarily close arrest, unless expressly modified by the com- 
156 mander. The Article, indeed, in declaring that the arrested officer " shall 

be confined," &c., might perhaps be regarded a s  a mandatory statute, ab- 
solutely requiring a close arrest by confinement in all  cases. No penalty, how- 
ever, is prescribed for not complying with its injunction, and that  the provision 
is to be viewed a s  directory only upon the commander, who may thus, in  proper 
cases, a t  his discretion, make exceptions to the general rule, is indicated by ,the 
fact that, pari passu with the Article, has long existed and been i n  force the 
army regulations-now par. 992, A. R.lB-to the following effect: "An officer in  
arrest may, a t  the discretion of his commanding officer, and upon written ap- 
plication, have larger limits assigned him than his tent or quarters. Close con- 
ftnement will not be enforced except in cases of a serious nature." 

The result, in  practice, is that  in  the great majority of cases, (especially 
where the detention is  likely to  be of considerable duration,) larger limits than 

. the quarters of the officer a r e  granted when asked; the arrest being in this 
manner reduced from a "close " to a n  "open " one, o r  a n  arrest "a t  large." 
In  many cases, indeed, more extended limits than those specified in  the Article 
a re  allowed i n  the first instance and without being applied for, such limits 
being designated in the original order of arrest. Which of the two kinds of 
arrest shall be imposed or continued rests wholly in the discretion of the com- 
mander. This discretion will be guided by a consideration not only of the 
nature of the offence and the conduct of the accused prior $0 and a t  or after the 
arrest, but of -his state of health, the facilities required to  enable him to confer 
with his counsel and prepare for his defence, the commodiousness o r  the reverse 
of his quarters, the season, climate, hc. ;-the certificate of the medical officer, 
when the accused is  ill, ,as to his physical or mental condition, the space properly 

required by him for air, exercise, hc., being of course always deferred to.'O 
157 The limits usually prescribed or acceded, where a close arrest is  not 

imposed or continued, a re  commonly the boundaries of the camp, post, o r  
s t a t i ~ n ,or of a certain circuit of the neighborhood of the officer's quarters. At  
a post upon a military reservation, the range of the reservation, if not too 
extended, would in a proper case be accorded." The limits once fixed may even 

"The substance of this paragraph first appears in the Regulations gf 1821. That the 
arrest, in t h e  British military law, may be close or  open a t  the discretion of the e m 
mander, is noticed in Hannaford v. Hunn, 2 C. & P., 158. 

"As to the  distinction between close and open arrest, see Tytler, 202; Hough, 494; 
Id., (P.)21; Simmons § 354 ; Clode, M. L., 113 ; De Hart  115 ; DIGEST,119-120. That 
a n  open arrest, where the limits prescribed were " t h e  City of Washington," did not 
impose a physical restraint entitling the o5cer to resort to a writ of habeas cwpua for 
his release, see Wales v. Whitney, 114 U. S., 564. 

20 See Tytler, 203 ; Hough, 460, 492, 493 ; Id., (F.)  19, 22 ; Clode, M. L., 113 ; Id., 1 
M.F.,169, 171. 
 

Grilliths, 24 ; Benet, 46-7 ;DIGEST,170. And see G. C. M. 0. 51 of 1867;G. 0. 42, 
Dept. of Washington, 1866. I n  a case of breach of arrest in G. C. M. 0.37,Dept. of 
Texas, 1874, the order enlarging the limits of the original arrest, a s  set forth in the 
specifications, i s  a s  follows: "The limits of the arrest are so fa r  extended a s  to allow 
him to  leave his quarters a t  any time between reveille and retreat for the purpose of 
exercise, with permission to  go beyond the limits of the garrison. He is not authorized 
by this order to enter any house." [The offence consisted in entering houses in an ad- 
joining village without authority.] 

In  the British navy, the officer " i s  generally allowed to walk about the ship a t  large, 
(the quarter deck excepted,) without a sword." Delafons, 199. And see Hickman, 162. 
As to  the practice in our navy. see Harwood, 36. 

616156 0 - 44 - 8 



- -- -

114 MILITARY LAW AND PRECEDEXTS. 1 
be enlarged upon a second applicntion. As to the number of applications there 
is no restriction : larger limits may flrst be refused on account of misconduct of 
the offlcer, and granted after his behavior has improved. In some cases the 
scope allowed, in view of the rank of the party, the nature of the offence, &c., is 
ao wide and general that the arrest becomes little more than a mere form? 

Analogy of enlargement on bail. A theory which has been advanced to 
explain the practice of thus permitting an arrested officer to be a t  large is that 
the possession by him of a commission, whlch would be in danger of being for
feited if he violated his parole and escaped, is a sufficient security, answering 
to, bail a t  the criminal law, for his not withdrawing himself from military cus
tody, and for his appearance before the court for trial at  the appointed time. In 
the words employed by Clode, "the omcer gives bail in the value of his com

mission." " 
168 DEFERRING OF ARREST TILL TRIAL. The arrest of ofacers is so 

much a matter of discretion that cases are recognized in Which arrest is 
not required to be imposed until just before trial. Par. 994 of the Army Regula
tions prescribes that-"A medical oflcer charged with the commission of an 
offence need not be placed in arrest until the court-martial for his trial con
venes, if the servlce would be inconvenienced thereby, unless the charge is 
of a flagrant character," Other instances also may arise where, because the 
offlcer is engaged upon some highly important service, or for other controlling 
reason, it may not be desirable to order him in arrest till the eve of trial. 

01YTISSION TO ARREST. In  some cases i t  has been omitted altogether to 
place the otacer in arrest either prior to or pending the trial. These were mostly 
cases of offlcers of the higher grades, in which a trial was desired by the ac
cused, and it was known that he would voluntarily appear before the court. 
The mere fact that the accused has not been subjected to arrest can in no case 
affect the jurisdiction of the court or the validity of its proceedings or sentence. 
If  the accused of his own accord appears and submits himself to trial, the 
court is authorized to proceed in the case equally as if he had been brought 
before it compulsorily and in arrest. On the other hand an ol3cer cannot 
refuse to appear for trial on the ground that he has not been put in arrest, 
or  plead the omission in bar of trial.% An omcer is not entitled to demand to 
be arrested prior to trial, and he must obey an order to present himself for 
trial with the same promptitude whether or not he may have been formally 

a r r e ~ t e d . ~I t  is proper to add that an omision to arrest is an irregu
159 laritu which must in general be prejudicial to discipline and the due 

administration of justice. 

' *As in the caee of Medkal Director Wales of the Navy, (Wales v. Whitney, 114 U. S., 
664), noticed In note on p. 113, ante. 

3.M. L,113. And see Id., 1 M. F., 171. " I t  is an old and very good military maxim 
that  an officer's commission is a good securlty against hls breaking his arrest." Hough, 
(P.)19. And see Adye, 144; Delafons, 199;Kennedy, 15 :O'Brien, 153. " This aUords 
one great reason for the distinction taken between a commissioned ofEcer and soldier, 
in the circumstances of the arrest. ' In all caaes where the alleged crime, if 
proven, could not endanger more rhan an officer's commission, i t  may be said that this 
is a sufficient guarantee for the appearance of the accused, and that no other precau
tionary measure for that purpose would appear demandable." But in more aggravated 
cases, "additlonal securities ~houldand ought to be taken." Samuel, 814. 

"See the case of a conviction of a superior otlcer, for a violation of this regulation, 
in O. 0. 59,Dept. of the South, 1862,and Do., 251,War Dept., 1883. In an old Order, 
(A. & I. 0. O.,) of Sept. 22, 1819, the conduct of a post commantler, in placing the 
post surgeon in arrest under a sentinel, Is disapproved as "contrary to the usagw of 
the service and unjustifiable" 

DIOPBT,170. 
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BY WHOM ARREST IS TO BE IMPOSED. Art. 65 indicates the '' com
manding otllcer" a s  the agent of arrest," and par. 990 of the  Army Regulations 
declares :-" Commanding offlcers alone have power to place offlcers under arrest, 
except a s  provided in the 24th Article of war." 

By the  term "commanding officer," a s  applied to  the line of the army, is 
meant the chief of the complete integral command or  separate organization to 
which the offlcer is attached or with which he is  serving--as the regiment, 
detached company, detachment made. up  from various companies, or corps, 
garrison, post, &c. Thus a captain commanding a company would not properly 
place in  arrest a lieutenant of his company, if the company was serving with 
and a s  a part  of a regimental or post command, of which a superior t o  the 
captain was the  commanding offlcer present: otherwise, if the company was 
quite severed and acting alone. As applied t o  the staff, the "commanding 

, officer," in the sense of the Article, of an officer of the general staff would ordi- 
. narily be either the chief of the staff corps of which he  was a member, o r  

department commander a t  whose headquarters or under whose immediate com- 
mand he was serving;" or, if his station of duty y e r e  a separate post, the  
officer, superior i n  rank to himself, in command of the post, provided he were 
a t  the time under the orders of such post commander." 

Of course, here a s  in the other military relations, the " commanding omcer " 
is not merely the immediate commander but also any superior of the latter 
who also commands him. Thus a department commander may place in arrest 

a n  inferior officer attached to n post command within his department 
160 So the President may order the arrest of any officer of the army, and 

the general-in-chief the arrest of any officer under himself. I n  practice, 
the arrest of a n  officer proposed to be tried is not unfrequently originally 
ordered by the authority by whom the court has been or is to be convened. I n  
some cases the arrest must be ordered by a superior 70 the offlcer who, a s  com- 
manding officer, would otherwise be the proper person to order it. Thus a 
post commander could scarcely properly place in arrest a n  officer of his com- 
mand who had been detailed and was acting upon a court-martial assembled 
a t  the post by the department commander, but the latter would be the proper 
authority for the purpose." 

Excepted cases-&-rest by others t h a n  t h e  commanding or superior 
ofEcer. The exceptions referred to i n  par. 990, Army Regulations, (above 
cited,) a s  authorized by Art. 24, a re  those of "quarrels, frays, and disorders," 
on the occasion of which any inferior officer o r  non-commissioned officer of 
the  army is empowered to place in arrest the participants though they be of 
superior rank. Thus a sergeant or corporal, in exerting himself to quell a n  
affray or riot, would be authorized to arrest a commissioned offlcer engaged in 
it, and a lieutenant would be authorized to arrest a captain, or fleld officer, 
There is nothing in this power to excite apprehension; the  inferior, in em-

Is "The custody of the prisoner's person belongs to the commanding ofecer as a part 
of hls command." De Hart, 81. "The commanding omccr is the person vested with 
authority of placing an oficer In arrest, or soldier in conflnement, and this for wise 
purposes; for, if any o5cer under his command could at plcasurc, upon any fancied 
insult or supposed grievance, deprive another of his liberty, a regiment would exhibit 
a scene of disorder, anarchy, and a total absence of all discipline." Hough, 459. 
n In the case of an aid-de-camp, the commanding ofecer would be the general to  whose 

personal staff he belonged or was attached. 
28 See G. 0. 395 of 1863, in regard to  the arrest of paymasters. 

Hough, (P.) 711. 
*See O'Brien, 106; De Hart, 76. That such was the construction of the similar 

British article, see Samuel, 400 ; Hough, 208. 
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ploying it, simply exercises a n  authority, analogous to that with which every 
citizen is invested, to put a stop to a breach of the peace and arrest a n  af- 
frayer ; and a military superior, arrested by a n  inferior underthecircumstances, 
instead of protesting, would in general rather have occasion to congratulate 
himself that  he had been taken in hand by one of his own class rather than 
by a strange policemen or  other civilian. Cases of such arrests, however, must 
be of the rarest occurrence. 

A further rare  ezception to the general rule is  recognized in a case where 
a junior may be authorized to arrest a senior on account of some gross mis- 

conduct or criminal incapacity by which military authority and discipline 
161 are  paralyzed, and where the necessity of the moment justifies the junior 

in assuming to supersede his superior in the command. The leading case 
of this class is that  of Lieut. Col. Hog of the British army, who was con- 
victed of drunkenness on duty on a n  inspection parade and cashiered. The 
court, in imposing sentence, remarked a s  follows :-" The court conceives that  
i t  would be dereliction of duty were it  to pass unnoticed so extraordinary and, 
a s  fa r  a s  the experience of the court extends, unprecedented a n  occurrence a s  
that  of a commanding officer being put in  arrest, while in the actual command 
of a regimental parade, by a junior officer of the corps." Upon this observa- 
tion the comment of the reviewing authority, the Commander-in-chief, was a s  
follows :-" The court a r e  in error when they suppose that  circumstances may 
not occur, even upon a parade, to justify a junior officer in taking upon himself 
the strong responsibility of placing his commander in arrest:  such a measure 
must alone rest upon the responsibility of the officer who adopts it, and there 
a r e  cases wherein the discipline and welfare of the  service require that  it 
should be assumed."" This ruling has been recognized a s  law by the later 
authorities." e 

STATUS O F  ARREST. An arrest once duly imposed detaches the omcer 
from the functions of his office: he  may not assume to command or  to perform 
any military duty. At the same time a certain line of conduct becomes obliga- 
tory upon him. If closely confined, he cannot leave his quarters: if he  does so, 
he wili render himself amenable to trial and to a sentence of dismissal for the 
offence of breach of arrest, hereafter to  be considered. If his arrest is  a n  
" open " one-the privilege of extended limits having been ,accorded him-he is 
considered a s  a t  large upon his parole of honor, and, if he  exceeds the limits 
assigned, is liable to trial for a violation of the 62d article of war. H e  should 
also be especially circumspect in conforming to regulations and orders so f a r  as 
they apply to him ; the fact that he is no longer a free agent not entitling him t o  
consider himself irresponsible.= 

There are also certain acts which, though not necessarily subjecting a n  
162 arrested officer to charges, a re  considered inappropriate and indecorous, 

and, if aggravated or. persisted in, may furnish ground for further pro- 
ceedings. Thus par. 995 of our Army Regulations declares :-" An officer under 
arrest will not * * * visit officially his commanding or  other superior officer 
unless directed to do so. His applications and requests of every nature will be 
made in writing.." a The Queen's Regulations prescribe :-" An officer in open 
arrest is on no account to appear in his own or any other 'mess premises, o r  in  

See Burdett 2.'. Abbot, 4 Taunt., 440, and the other authorities cited on this subject 
in the author's note to DIGEST, 32 ; also post, Chapter XXV-" TWNNTP-FOURTHARTICLB." 

"James, 840. 841. 
8s Hough, 296 ; Simmons !j 357 ; Gorham, 27 ; Manual, 29. 
~4 See Hough, 491. 
85 Par. 1000 assigns a place for arrested officers when the regiment or company L "on 

the.march." 
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any place of amusement or public resort, and he is not on any pretext whatever 
to appear within the precincts of the station or garrison dressed otherwise than 
in uniform. An officer, when in arrest, will not wear sash, sword, or belts with 
his uniform." These rules are  in general equally appropriate to our service. 

On the other hand, i t  devolves upon the commander to treat in a similarly for- 
mal and ceremonious manner an officer wllon~ he has placed in arrest ;  all orders 
or communications made to him being properly transmitted in writing and 
through a staff officer. 

The status of arrest affects in no manner the right of the oficer to the pay 
and allowances of his rank.= Unless in arrears  to the United States, or held 
as a deserter," he is  entitled to be paid precisely as  if he had not been arrested. 
So, as  it  has been held by the Judge Advocate General, a n  oficer id arrest is not 
disqualified to prefer charges3' But an arrested officer could not properly be 
allowed a leave of absence, except in  some extreme case, a s  where considerations 
of humanity or justice require the granting of the indulgence, and in such a 
case the arrest would properly be temporarily suspended. 
163 TERM AND DISCONTINUANCE O F  ARREST-Discretion of 

commander. Subject to the provisions of Arts. 70 and 71 yet to  be 
considered, the matter of the release of an officer from arrest is, i n  general, 
quite within the discretion of the comrnandcr by whom the arrest was ~ r d e r e d . ~  
An arrest being imposed with a view to trial is in general not discontinued till 
the trial has  been completed and the judgment of the court finally acted upon. 
The original commander, however, if the case has not passed beyond his con. 
trol, may, under exceptional circumstances, if h e  deems i t  just and proper 
to do so, release the officer from arrest without regard to the pending proceed- 
ings. But  where the case has been formally submitted to the action of higher 
authority, as where a court-martial for the trial of the arrested officer has 
been convened by a superior of the original commander, the latter would not 
be empowered, except by the direction of the superior, to terminate the a r res tU 

Absence of authori ty  i n  t h e  court. A court-martial can no more release 
from arrest than i t  can arrest an officer.* Even i t s  acquittal does not enlarge 
the accused: it  still reniains for the proper commander to discharge hiin from 
the arrest a s  such, in and by the written order promulgating the proceedings 
OF otherwise. 

Absence of authori ty  i n  t h e  officer-His duty. R'or can the ~fficer under 
any circumstances release himself from arrest. Noreorer, when the authorized 

* Sec. 6, 5 20. And see, a s  especially full on this subject, Hough, 491. The same 
author, (p. 494,) cites a case where certain subalterns were censured for persisting in 
associating in a marked manner with an officer while in  arrest. 

See Circ. No. 14, (H. A.,) 1890. 
"Par .  1413, A. R. 
"DIGEST, 171. It has been held tha t  a n  officer, though under arrest, was empowered 

t o  exercise the authority to quell frays and  disorders devolved by Art. 24. G. 0. 92. 
Dept. of the South, 1872. But h e  could hardly " order officers into arrest," &c. 

''Samuel, 640; Kennedy, 15; Simmons 5 368. 
The authority competent to direct the release of a n  officer must be the  officar who 

imposed the arrest,  or the sup%r;or t o  whom it may have been reported." Simmons 5 
368. And see Manual, 20. Our corresponding article of 1786 and 1806, contained, 
after the words "by his commanding officer," in the lost line, the words, (now omitted,) 
" or by a superior ofiicer." 

'2 So, having legally nothing wnatever to  do with the matter of arrest. a court-martial 
cannot, with a view t o  facilitate the defens; .of a n  officer, properly interfere wlth the 
continuance of a close arrest, nor, in i t s  judgment, unfavorably criticise the action of 
the commander i n  imposing or  continuing such a n  arrest. Hough, 461. ld .  ('2.) 20; 
Griffiths. 25. 
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commander has released him, he cannot refuse to be released. The discharge 
from arrest i s  a n  order which, like any other military order emanating 

164 from a competent source, must be obeyed b y  i ts  subject. The com
mander alone having authority in  the matter, the officer is bound t o  

accept his release a s  determining his  status in regard to  the case, and to re- 
sume the functions of his office. Even after charges have been duly preferred 
and served, he cannot, on being discharged from arr&t and ordered t o  return 
t o  duty, persist in considering himself i n  arrest o r  entitled to a trial. The fact 
of arrest with charges gives him no right to  demand a court;  the granting of 
a trial in  his case being a matter within the sole discretion of the department 
commander o r  other superior authorized to order one.q 

CONSTRUCTIVE RELEASE FROM ARREST: h here a r e  certain pro
ceedings which, either in law or  by the custom of the servib,  have beep re- 
garded a s  practically releasing a n  oficer from arrest, because ~pera t ing  to dis- 
continue the status of arrest. Thus i t  was held by Atty. Gen; Cushing" that 
the promotion of a n  officer, while fie is in  arrest, will have such effect: this 
because the promotion is a collstructive pardon, and, the charge being removed, 
the arrest falls with it. So, putting a n  arrested officer on duty, or allowing him 
to do duty a t  his own request--as to  go into an'engagement with his regiment-- 
mill discontinue the arrest.'-ut here there is  no pardon of the offender, nor 
can the action taken be pleaded in bar, or serve as a defence, upon a trial sub- 
sequently ordered : i n  such case the right to  arrest is not divested by the action 
taken, but suspended only, and the officer, after the  duty has  been performed, 
may be rearrested and arraigned.'' 

LIXITATION OF PERIOD OF ARREST OF OFFICERS, BY ARTS. 70 
AND 71. Art. 70,which will be more fully considered in treating of ar- 

165 rests of soldiers, directs that  :-"No oflcer or soldier put in arrest shall 
be continued in confinenzent more than eight days, or until such time as a 

court-martial can be assembled." 
From the use of the word "confinement" i t  is  to be inferred that, a s  to 

oflcers, this Article applies only to those who a r e  in close arrest, i .  e. those ar-  
rested and held strictly a s  contemplated by Art. 65. 

In the original article, a s  i t  appeared in the codes of 1775 and 1776, the word 
"conveniently" preceded and qualified the word " assembled." In  view of its 
omission in the  subsequent forms, the term " can be  assembled" must, i t  is b e  
lieved, be held to  mean can practicably or reasonably be assembled, i .  e. a s  soon 
a s  the exigencies of the service may permit." 

The effect of the Article, a s  to officers, thus is, ,that officers in  close arrest m y  
not be retained in such arrest for a longer period than eight days, unless a 
court-martial cannot with reasonable diligence be assembled within that  time. 
How much longer they may be held if a court cannot thus be convened is left 
indefinite. 

But  here intervenes Art. 71, which provides, (among other things,) that, 
"except at remote ,mGita?y posts or stations," ( i .  e. those on the frontier, o r  
which are  distant because of the absence of facilities of communication t h e r e  

'8 Upon the subject of this paragraph, see Samuel, 639 ; Hough, 465, 494 ; Id. (P.)21: 
Simmons 5 368 ; Kennedy, 15 ; O'Brien, 155 ; De Hart, 7 0 ;  Manu&l, 29, (citing Queen's 
Regs., Sec. VI, $ 23.) As to the distinction in this respect between the military and 
the civil procedure, see In matter of Martin, 45 Barb., 144. 

H 8 Oplns., 237. 
'6 p. 170. 

'
DIGEST, But ordering or permitting the oficer to appear as a witness before 

a court-martial will not properly have such effect. Harcourt. 119. 

' 

do The removal of an arrested ofecer to a new station does not per se suspend the arrest. 
See Cox u. Gee, Winst. L. & E., 134. 

4' Compare the construction of a similar provision by Atty. Gen. Wirt in 1 Opins., 300. 

I 
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with, ") offlcers of the army shall not be held in arrest for a longer period than 
forty days. Construing this article with the former, the result is that, a s  to 
the excepted cases, Art. 70 is left to apply without qualiflcation, while, as  to  
other cases, it cannot be held to authorize, under any circumstances, a conflne- 
ment before trial longer than forty days. 

SPECIAL PROVISIONS OF AXT. 71. This Article is in full a s  follows: 
W h e n  a n  oflcer i s  put L arrest for  the purpose of trial, except a t  r m t e  
military posts o r  stations, the oflcer by whose order he Ca amested shall see 
that a copy of the charges on which he i8 to be tried is served upon, hdm wZthC 
eight daus af ter  his arrest," and that he Cs brought to trial within ten days 
thereafter, unless the necessities of the service prevent such trial; and then he 

shall be brought to trial within thirty days af ter  the expiration of wid 
166 ten days. I f  a copu of tibe charges Be not served, or the arrested oficer 

be not brought ta trial, a s  herein required, the arrest shall cease. But of- 
ficers released from arrest,under the provhions of this article, may be tried, when- 
ever the exigencies of the sewice shall gemnit, within twelve m t h s  af ter  euoh 
release from arrest." 

This provision, which was originally enacted a s  s. 11, c. 200, Act of July 
17, 1862,and first appears a s  an article of war  in the revised code of 1874, is 
comprehensive in i ts  terms and applies to  all arrested offlcers, whatever the 
form of the arrest, whether " close " or "open." I t s  evident policy was to pre- 
clude protracted arrests and secure prompt trials. I t  may be said of it, a s  
was remarked by Atty. Gen. GushingW of a n  article of the naval code, ( the 
present 45th,) that  i t  is enacted in the spirit of the provision of the VIth amend- 
ment to the Constitution, that " in all  criminal trials the accused shall enjoy 
the right to a speedy trial." % 

Except a s  to the occasions expressly excepted of cases occurring '' a t  remote 
military posts or stations," which a r e  left to  be governed by the provision of 
Art. 70 just considered, the present Article is absolute and mandatory. The 
term of the officer's arrest,-instead of remaining dependent upon the uncer- 
tainties attending the assembling of the offlcers necessary and proper to  compose 
the court, the collecting of the witnesses a t  the place of trial, the movement6 
of the army in war, or other incidents of the service,-is limited by the Article 
absolutely and under all circumstances to  certain periods. I f  charges a re  not 
served upon him within eight days after the arrest, " the arrest shall cease." 
If, having been duly served with charges, he  is not brought t o  trinl within ten 
days after the arrest, or-where the exigencies of the service prevent a trial 

by that time--within forty days a t  the longest, " the  arrest shall ceaee." 
167 An enactment thus mandatory and explicit in the conferring of indi- 

vidual rights cannot be disregarded or evaded by a commanding o f f l ~ e r . ~  

See Waters v. Campbell, 5 Sawyer, 20. 
See the ruling of the Supreme Court in construing Art. 43 of the naval code, in the 

recent case of Johnson v. Sayre, 168 U S., 109. 
6 Oping., 207. 

m T h e  occasion of the enactment of thls Article is understood to have been the  pro- 
tracted arrest and confinement a t  Fort Lafayette of Brig. Gen. Chas P. Stone, U. 8. 
Fols., who had been so held without trlal for about one hundred and flfty days, when 
Congress, having become advised of the facts, inserted this provision for his benefit in 
a n  Act relating to the army. After its passage he was held thirty days longer, ( the 
limit allowed by the statute,) and then releaset1 after a confinement of one hundred 
and eighty-eight days in all. Blaine's Twenty Years of Congress, vol. 1, p. 390. 

sa '' I t  would manifestly be an evasion of the Act if a (commanding) officer were to be 
permitted to keep an oftlcer in arrest by re9tezdng his arrest a s  often aa i t  explred by 
legal limitation. The evil and injustice which this Act was designed to prevent would 
be equally a s  well accomplished by repeated arrests of eight days each as by one con- 
tinued arreet!' a. 0. 86,Dept. ot Va.,1865. (&n. Terry.) 



But while, in view of the positive language employed, the officer becomes entitled 
to a n  immediate release from arrest, upon failure to serve charges or bring to 
trial a s  provided, and is released i n  law,63yet, if not released in fact, he cannot, 
from military considerations, be permitted to release himself. In  deference to  
the principle of subordination which is the foundation of the military system, 
he must, if not discharged a t  the proper time, (as  he should be,) duly make 
application to be released to the commynder by whom the arrest was ordered. 
If the application is disregarded, he  may seek redress under the 29th Article, 
if his case falls within its provisions;---or, if not, may appeal for  relief to  
superior author it^.^ H e  has the right of course to prefer charges against the 
commander for a failure to observe the injunctians of the statute. 

While the fact of a prolonged arrest in contravention of the terms of the 
Article could not be pleaded in bar of trial when the officer came to be arraigned, 
this fact, in  the event of a conviction, would properly go to induce a mitigation 
of the punishment, or would furnish good ground for a remission, in  whole or in  
part, of the sentence by the reviewing authority.= 

The effect of the concluding provision of this Article, considered in connection 
with Art. 103, will be remarked upon i n  Chapter XVI. 

BRZACH O F  ARREST. Art. 65, which provides, a s  we have seen, for the 
close arrest of officers by confinement in quarters, declares further:-"And 
any oficer who leaves his confinement before he i s  set at liberty by his com

manding offleer, shall be dism4ased from the service." 
168 The offence thus visited with a n  extreme punishment" is that which 

is known in military parlance a s  breacA of arrest. I t  is  here restricted 
td the single act of the quitting of close confinement by the officer before he i s  
duly liberated therefrom. The term "breach of arrest," however, is not exact 
or technical, and is sometimes carelessly employed in describing offences not 
within the purview of this, but cognizable only under the general 62d article?' 

The leaving of t h e  confinement. The "confinement" intended is clearly 
that  designated in  the  first clause, viz. a confinement in  "barrack", quarters, 
or tent." To constitute therefore a violation of the  Article, the officer must 
( a s  shown by the written order of arrest, o r  testimony of adjutant, &c.") have 
been duly confined in and to his proper quarters, ( a s  heretofore defined,) and 
must have quitted the same before being permitted to  do so by the proper, corn-, 
mander.& The  distance which he may thus go is not material, nor is the period 
of time during which he may be a b ~ e n t . ~If  he  leaves, (exceptr from 

=See G. 0. 86.D e ~ t .of Va.. 1865.. . 
%DIGEST 80 
66 See G. b. 44, Fifth Mil. Dist., 1868. 
" I t  was once punished with death in t h e  British law. Samuel, 624. As to i t s  grav

ity, see remarks of Gen. Augur in G. C. M. 0. 37, Dept. of Texas, 1874. 
to disorders, o r  acts of disobedience or neglect, by oficere, ~mproperlycharged 

under this designation, see pas+. The most frequent misuse of the terru, nowever, is  in 
describing violations of arrest Ly nnn-commissioned o5cers and soldiers. See G. 0. 19, 
Dept. of the Cumberland, 1867. 

Hough, 494. 
"The quitting must be of quarters. 'rhs e~nvictionin  the  case i n  G. C. M. 0.93 

of 1865, where the officer was chargeci with "breach of arrest"  in eecaping from a 
mil t twy  prison, (to which he had been comxni~ted for the killing of a sutler,) was 
properly sustainable only on the ground tha t  the  pleading amounted to an allegation 
of a n  offence under Art. 62. 

M " 0 5 c e r s  under close arrest  ought to be exti~me1,-cautious not to quit their 
quarters; for to  whatever trifling distance they may have gone, o r  for what
ever short time they may have been absent, a general cou t-martial would be obliged 
to find them guilty of breaking their arrest." Kennedy, 15. " I t  is suftlcient t o  prove 
in the case of a close arrest, tha t  A. B. left his conflnemei~t;i t  matters not where he 
went to." Hough, 494. . I n  G. C. M. 0.1, Dept. of Ky., 1865. i s  a case of a n  ofecer 
charged with breach of arrest i n  "leaving his stateroom on a transport and going to 
the fore part of the cabin." 
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169 n e c e s s i t ~ , ~ )the place to which he is  restricted, merely to proceed to some 
other part of the same garrison, he is  equally chargeable with a breach 

of the Article a s  if he had separated himself by a long distance or time from 
the post or station. In  the cases, published in the General Orders, of officers 
properly charged with, and convicted of, this offence, the same is alleged to 
have variously consisted-in visiting without permission the quarters of the com
manding officer," or those of another officer? a t  the same post; in  going to the 
guard-house or visiting the guard going to the sutler's or post trader's store 
attending a s  a spectator a trial by court-martial ;Oe similarly attending a parade 
of the b a t t a l i ~ n ; ~ 	 visiting place of riding or  walking outside the camp;" a 
entertainment near the camp ;" going outside the post into the neighboring town" 
and appearing in public places ;" crossing the Navy Yard Bridge from the Dis 
trict of Columbia and entering Maryland going to a public race-course and 
remaining two days absent;73going from Portland, Me., to Boston, and not 

returning till the fourth day," kc. 
170 The animus of t h e  offender. I t  is to be remarked that  the mere act 

of quittinq the quarters, &<., without the proper authority, consummates 
the offence, whatever the intention or motive. Breach of arrest indeed ordi
narily involves, with a disobedience of orders, a deliberate defiance or contempt 
of authority: and hence the heinousness usually ascribed to i t  ;" but a n  evil 
animus is not essential to  constitute it, and an officer leaving his close arrest 
under the bona f ide impression that  he  was authorized to do so, when in fact 
no such authority existed, would, strictly, be guilty of a violation of the Article!' 

m T h e  order of arrest sometimes expressly provides for  cases of necessity. Note 
instapces in  G. C. M. 0. 16, Dept. of the  Miss., 1865:Do. 18,War Dept., 1867. 

"G. 0. 380 of 1863;G. C. M. 0. 441, Id. of 1865;G. 0. 111,Dept. of Washington, 
1864. 
* G. C. M. 0. 18 of 1867; Do. 29 of 1881. 

G. C.M. 0. 164 of 1866; DO. 57 of 1867. 

"G. C.M. 0. 220 of 1866;Do. 29 of 1881 ; Do. 16 of 1888. 


See in  Hough, (P.) 77, a case of an o5cer  who, having been placed In arrest  while 
a member of a general court-martial, "went  in  person t o  make the  circumstance known 
to the court," thus breaking his arrest. 

QG. 0. 26, 1851; Do. 11, Army of the Potomac, 1861. I n  Do. 29, Dept. of New 
Mexico, 1864, i s  a case of a n  alleged breach of arrest  in leaving quarters and "loitering 
about the  post." 

G. C. M. 0. 44,Army of t h e  Potomac, 1864. 
mG. C. M.0. 93 of 1875. -4nd see Do. 115 of 1866. 
TOG. C. M. 0. 53 of 1890, where the breach of arrest of the officer consisted in his 

going t o  a nkighboring town and thence to  a ranch, seventeen miles from the  post, and 
remaining there till  	apprehended. 

IlG. C. M. 0. 16,Dept. of Miss., 1865;Do. 42,Dept. of Washington, 1866. 
IaG. 0. 111,Dept. of Washington, 1864. And see a similar case in G. 0. 84 of 1863. 
IaG. 0. 62,Dept. of the Gulf, 1861. 

G. 0. 43,Dept. of the  East, 1864. In a case in G. C. M. 0.38 of 1867, the officer, 
In breaking his arrest,  left the  post and was absent 22 days,-for which he was, also, 
charged with desertion and convicted of absence without leave. 

16 As indicated sometimes, not only by protracted absence on the part of the officer, 
but by such acts  a s  resuming his sword o r  the exercise of his official functions, (See 
case in G. C. M. 0.57 of 1867 ;) disorderly conduct or insolencr toward the command
ing officer, (G. C. M. 0. 441 of 1865;) refusing to return to  his quarters, and  only 
doing so when compelled by force, (G. C. M. 0. 3, Div. of the  S. West, 1865;) forcing 
a sentinel placed over his quarters, ( G .  C. AI. 0.164 of 1866.) 

See O'Brien, 154 ; DeHart, 80. 
" I n  cases where i t  appears t h a t  the acctlsed has acted in good faith, in ignorance, 

or under a misapprehension of his  strict military obligation, the court has  not unfre 
quently recommended and the reviewing authority granted a remission or commutation 
of the sentence. As in a n  early case in G.  0. 27 of 1835,where the breach consisted 
in going to  the mess-house. And see a similar case i n  G. C. M. 0. 18 of 1867, where 
i t  consisted in going to  the sutler's store. 
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Defences. The nature of the offence is  further indicated by the defences 
which have been set u p  to  the charge. Thus i t  is no defence that  the officer 
was innocent of the offence for which he was arrested and confined and that the 
arrest was therefore unwarranted." l'he question of the guilt of the accused 
upon the original charge cannot be tried in  this proceeding, and evidence offered 
to  show that  he was not guilty will be irrelevant and inadmissible. Even if 
innocent in fact, his arrest would not necessarily be  illegal; the commanrler 
being, in his discretion, authorized to arrest upon reasonable grounds of 
suspicion. Nor is it any justificatidn for a breach of arrest that  the quarter8 
of the officer were in bad repair or otherwise unsuitable a s  a domicile;" o r  that  

the arrest, by reason of the unnecessary placing of a guard over t h e  
171 quarters, or otherwise, was unjustifiably severe;@' in  such cases the om- 

cer's proper course is to apply for relief to the commander, or, if he refuses 
it, to the proper superior. But  that  the arrest was ordered by an officer without 
authority to impose it, would be a complete defence : what officers have authority 
to  institute arrests has  been heretofore considered. I t  is also a complete d e  
fence that, subsequently to  his original confinement, the accused has been pu t  
on duty or allowed to do provided that, before the breach assigned, he  
had not been duly re-arrested and re-contlned. 

Acts  no t  const i tut ing t h e  speciflc offence. The character of the offence is 
also illustrated by distinguishing i t  from certain acts sometimes charged under 
Art. 65, but which a r e  properly acts in disobedience of orders o r  merely acts 
prejudicial to  good order and  military discipline. Thus a non-compliance with 
an order of arrest, in refusing to be arrested or conflned, or of a n  order requirlng 
the officer to report in arrest to a certain commander, however grave a derelic- 
tion, does not constitute the offence under consideration. Nor does a transcend
ing of limits, after larger limits than those of the origlnal close arrest contem 
plated by the Article have been allowed the officer, constitute the offence, though 
it may indeed involve a still higher criminality.= So, for an arrested officer 
to quit his company or-regiment, when personally with i t  in  the field or on the 
march, is a n  offence quite other than a violation of this Article. 

Further, the specific offence being restricted to  the single act indicated, no 
infraction or non-observance of any condition or obligation incident to the status 
of arrest other than that  to remain confined till liberated, will of itself amount 
to such offence. Thus the wearing of his sword by a n  officer while confined in 

arrest, is not, per se, a technical breach of arrest, nor is the issuing of a n  
172 order or other assumption of official authority." Nor, again, will drunken- 

ness, disorderly conduct, o r  other improper or criminal act of which a n  
officer, while remaining strictly within his confinement, may be guilty, however 
grossly the same may offend against good order and military discipline, amount 
to the particular delinquency under consideration. 

The  se t t ing  a t  liberty.. This proceeding of the commnnding offlcer, which 
alone will discontinue the  close arrest, may be resorted to  presently upon the 
arrest, and either by the commander of his own motion or in com~liance with 

18'' It doea not signify whether he was placed In arrest with or without cause." 
Hough, 494. 

79 G.  0.of Oct. 31, 1809. 
@'G.0.of Sept. 22, 1819. 
81 See Hough, (P.) 19. 

In G. C. BI. 0 .  37, Dept. of Texas, 1874, Gen. Augur, in referring to cases of trans
gressing extended limits of arrest, as not " technically fulfilling the requirements o f "  the 
Article, adds that the same "nevertheless involve as  much if not more moral turpitude 
in their commission, inasmuch as  the greater the liberty accorded to an omcer, and the 
confidence reposed in him, the greater are his obligations not to abuse that contldence." 

See De Hart, 80 ;~ e n e t ,47-8. 

mailto:@'G.0.of
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an application by the accused, or may be delayed till the trial has  been com- 
pleted and the judgment flnally acted upon." But  where indeed the bim4ts of 
the strict arrest have been extended by the commander, a s  where the officer, 
confined upon arrest to his quarters, has been allowed the range of the post o r  
station, he  is, so fa r  a s  concerns the application of the Article, a s  effectually 
"set a t  liberty" a s  if the status of arrest had been discontinued altogether. 

In  the main the prlndples applicable to the arrest  of officers will apply to the 
arrest of cadets, these also being officers.' Specific provisions, however, on 'the 
subject of the arrest of cadets a re  contained in pars. 264 to 269 of the Regulations 
of the Military Academy. I t  is  here specified that  a cadet when arrested shall, 
(except a s  further indicated,) " confine himself to his quarters until released " 
by the Superintendent; and rules a re  prescribed in regard to his action and 
status while in arrest. 

This subject is regulated mainly by the 66th and 70th Articles of war, but in 
part also by Arts. 67, 68 and 69. 

173 PROVISION OF ART. 66. This Article declares that :-"Soldias 
charged with crimes shall be confined untQ tries by court-martial, or 

released by proper authority." 
General effect. The terms "crimes," like the word " crime " employed i n  Art. 

65 and heretofore interpreted, is  evidently a general designation intended 
to include all substantial military offences, both those purely military and those 
having a civil aspect. This Article prescribes a general rule of administration 
and discipline. Except so f a r  a s  may be authorized in the case of Cadets, we 
have in our law no such system of disciplinary punishments, imposable by com- 
manding officers independently of courts-martial, a s  is found in the European 
codes. Our soldiers, therefore, when, a s  i t  is expressed i n  the Article, "charged 
with crimes," must-to be legally punished-be " tried by court-martial:' The 
great majority indeed of their offences are  disposed of, comparatively summarily, 
by the inferior courts. But  in all  cases, the trial, by the direction of this .Arti- 
cle, is to be preceded by arrest in the form of confinement. Enlisted men, how- 
ever-and this indeed is also indicated by the use of the term "crimes"-should 
not be confined in arrest for trifling irregularities o r  petty derelictions. 

By whom t h e  arrest  is t o  be made. While in a case requiring immediate 
action the arrest of a soldier may legally be made by any commissioned officer, 
or, if none be a t  hand, non-commissioned officer, the proper person in general to  
make or order the arrest is the officer commanding the company or other imme- 
diate commander of the offender. Such also is the proper authority to make the 
arrest of a non-commissioned officer. I n  practice, however, a discretion for 
making arrests of enlisted men on account of ordinary offences is sommonly dele- 
gated by commanders to 1st  sergeants or other non-commissioned officers. 

Precedents of cases of oficers convicted of breach of arrest in leaving their quarters 
and going at large, after their trials had been completed, but before they had been duly 
released from arrest, are found in G. 0. 80,'Army of the Potomae. 1862; Do. 43, Dept 
of the East, 1864 ;G. C.M.0. 16, War Dept., 1366. 

as Ante, p. 66, note. 
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Form of t h e  arrest. " The arrest of a soldier is, properly, confinement." " I t  
is indicated by the authorities" a s  a reason why confinement is the form of 
arrest specifically prescribed for enlisted men, that  military superiors, if liberty , 

were allowed the prisoner, would not have that  security against escape 
174 which, as  heretofore remarked, they have in the case of a n  officer allowed 

to be in arrest a t  large, and that, therefore, to  make sure of holding the 
party, a closer arrest must in general be imposed. 

As to the mode in which the confinement is to be executed-the private soldier, 
when placed in arrest, is generally confined in the guard-house or  other appro- 
priate place of restraint, a sentinel being usually posted either without o r  
within.* By a recent order," however, i t  is prescribed that  soldiers charged for 
trial by summary court shall not be so confined, but shall be "placed in arrest in  
quarters before and during trial and while awaiting sentence, unless in  par- 
ticular cases restraint may be deemed necessary." As to non-commnissioned of- 
ficers, i t  is directed in  par. 996, A. R.? that they "will not be confined a t  the 
guard-house in  company with privates, but will be placed in arrest in their bar- 
racks o r  quarters, except in aggravated cases where escape is feared." The 
phrase "placed in arrest," as  here used, evidently imports a mode of arrest 
similar to  that prescribed for officers by Art. 65. 

Status  of arrest-Treatment. A prisoner is to be presumed to be innocent 
till duly convicted, and till thus convicted, he  cannot legally be punished a s  if he 
were guilty or probably so. The arrest by confinement of a n  enlisted man with 
a view to trial and for the purposes of trial is wholly distinguished from a con- 
finement imposed by sentence. I t  is a temporary restraint of the person, not a 
punishment, and should be so strict only a s  may be necessary properly to secure 
the accused. Anything further is unauthori~ed.~' The in~position upon soldiers, 

while confined in arrest, of disciplinary punishments is, in our service, 
175 wholly illegal. In  one of the Orders last cited? Gen. Hancock condemns 

a s  unlawful the treatment of a soldier thus confined who was conipelled 
to carry a heavy log for long periods, and, because of such treatment, remits the 
sentence subsequently imposed by the court. I n  a case promulgated by him in 
Orders:' Gen.. Dix con~ments with severity upon the fact that three soldiers, ar- 
rested a s  deserters, were, before trial, besides being heavily ironed, paraded in 
front of the regiment with their heads shaved. I n  a further Order? the review- 
ing authority reflects similarly upon the treatnlent of a soldier who, on arrest, 
had been imprisoned in a dark cell for fourteen days with ball and chain. 

Placing irons on a soldier, while confined in arrest awaiting trial or sentence, 
can be justified only when the same may be necessary, or a proper precaution, to 
prevent an escape or the doing of violence. A resort to manacles may sometimes 
be required for the reason that no secure guard-house or other sufficient place of 

8s Clode, M. L., 113 ; Manual, 28. 
87 Samuel, 641 ; Clode, M.L., 113 ; O'Brien, 154. 
"Simmons 5 358; De Hart, 76. As to  the  form of arrest in cases of retainers, camp-

followers and the like, this, in the absence of statutory provision on the subject, must be 
lef t  to the discretion of the commanding officer, to be guided by the  circumstances of the 
particular case. 
"G. 0. 21 of 1891. 
w This regulation is taken from nn almost identical provision formerly contained in the  

Queen's Regulations. Simmons 5 358; Grifiths, 25. In  the existing British law, the 
arrest  of non-commissioned officers i s  even more closely assimilated than formerly to  tha t  
of commissioned officers. See Manual, 30. 

01 See O'Brien, 154; G. 0. 35, Dept. of the  Cumberland, 1869; Do. 23, Dept. of the 
Lakes, 1870;Do. 106,Dept. of Dakota, 1871 ; G. C. M. 0. 4, Dept. of the  Columbia, 1881. 

02 0.i'06, Dept. of Dakota, 1871. 
G. 0. 23,Dept. of the  Lakes, 1863. 
 

MG. 0. 35,Dept. of the Cumberland, 1869. 
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1 confinement exists a t  the station. I t  must always, however, be a n  exceptional 
masure,  and should be reserved for extreme cases." 

Neither hard labor nor severe service should be exacted of a soldier while 
remaining in arrest." Enlisted men in confinement awaiting trial or sentence 
should not be assimilated in  their treatment to those under sentence, or required 
to perform labor with them. They should, however be given proper exercise, 
anfi may baput  on drill or other light duty." I f  a soldier in arrest be required by 

some exigency of the service to be employed on anything like continuous 
176 military duty, he should first be released from arrest. Placing him on 

duty would indeed suspend the arrest per seY8 
A soldier, upon and during arrest, is entitled, unless a deserter? to re

ceive his regular pay ;loohis mere arrest cannot affect his right to pay. Nor can 
he be deprived of any article of property belohging to him, unless there be rea- 
sonable ground for apprehending that  he may attempt to escape or otherwise 
violate discipline, and that  the possession of such property may facilitate his 
doing so.' I n  such case the same may be taken in charge by the commander, 
to be returned a t  the conclusion of the proceeding. 

TERM OF AND RELEASE FROM ARREST-ARTS. 66 AND 70. Art. 
66 declares that  the confinement in arrest shall amt inue  until the soldier is 
"tried by court-nzartial o r  released by proper authority." Art. 70 directs 
that :-"No * * soldier put i n  arrest shall be continued i n  confinement more -
than eight days, or until such time a s  a courtmartial can be assembled." a 

Under Art. 66. The former provision, while i t  contemplates thnt the arrest 
shall be made with a view to trial, yet justifies the commander in terminating 
i t  without a trial, if in his judgment the facts a s  ascertained do not call for  
one, or a proper court cannot be assembled within a reasonable time. "Proper 
authority" to order a release would be the commander who imposed the arrest 
or who has convened the court,8 or, where the case has  passed beyond his 
official control, the department commander or other proper military superior a t  
the time. Subject to the conditions of the  statute of limitations, a release from 
arrest constitutes no impediment to a re-arrest and trial a t  a subsequent 

date.4 
177 EfEect of Art. 70 i n  l imit ing t e r m  of confinement. The provisions 

of Art. 70 have already been considered with reference to oficers. As 
to  soldiws, the Article in effect directs that the; shall be confined in arrest 

8 6 S i m m ~ n ~359; Clode, M. L., 113; Id., 1 M. F., 160; Manual 30; G. 0. 26, Dept. of § 
Cal., 1866. The following reference by Judge Story, in Steere v .  Field, 2 Mason, 516, to  
the  law relating to  prisoners arrested for debt, is singularly applicable to cases of mili- 
tary prisoners held in  arrest preparatory t o  trial,  and shows also how old i s  the prin- 
ciple governing the  general subject :-" By the  ancient common law, prisoners were not 
allowed t o  be kept in  irons, for the reason, assigned by Bracton, quia career ad continendos 
non ad pwniendos haBeri debeat. And Lord Coke significantly observes tha t  where the 
law requireth t h a t  a prisoner should be kept in salva et arcta custooUia, yet tha t  must be 
without punishment t o  the  prisoner." 

BBManual,30. 
 
"Par .  999, A. R. And see Circ., Nos. 3 and 7, (H. A.,) 1890; G. C. &I. 0. 44, Di-


vision of the  Atlantic, 1889. 
 
g s H ~ ~ g h , 
401; Grifeths, 72. 
g8 Par. 1513, A. R. 
lWCirc. No. 14, (H.  A.,) 1890. The theory on which a soldier Is held not entitled 

to  be paid for a period during which he i s  detained in arrest  by the civil authorities i s  
t h a t  he i s  absent without leave, and so subjected to the forfeiture prescribed by 
par. 132, A. R. 

lCompare Allell v .  Colby, 47 N. H., 544. 
2 T h a t  this article relates only to  confinement preliminwy to  trial i s  r ema~ked  in 

Corbett's Case, 9 Benedict, 274. 
a See G. 0. 33, Fifth Mil. Dist., 1868. 

Hiokman, 97. 
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only till a court-martial can, i n  view of the exigencies of the service, practicably 
be assembled for their t r ia l ;  the term of eight days being a t  the same time 
indicated a s  a reasonable period, not in general to  be exceeded, for ordering 
and collecting a court.' The significance of the omission from the present 
form of the Article of the word "conveniently," which was originally inserted 
before "assembled," has already been remarked upon. In  this modification 
the intent evidently was that the time for the  assembling of the court, for the 
trial of a n  officer o r  soldier held in  confinement, should no longer be a matter 
to be determined by the convenience of ' the commander 02 the command, but 
that  in every case, where war or other controlling exigency did not prevent: 
the court should be assembled a t  the earliest date a t  which, by the exercise 
of reasonable diligence, the members could be brought together. O'Brienl ob- 
serves of the Article that  i ts  effect is " to  make i t  obligatory on those having 
authority to assemble the court a s  speedilyas may be. It also," he adds, "makes 
i t  a duty to  bring all  prisoners to trial by the  first court having cognizance of 
their cases, which may convene." If indeed a court, having jurisdiction of 
the case, were already assqnbled, i t  would accord with the spirit of the Article 
if the accused were ordered before i t  a s  soon a s  practicable, and his detention 
i n  arrest thus correspondingly abridged. 

Unreasonable  arrests. I n  practice, however, enlisted men have not unfre- 
quently been detained in arrest and confinement for long and apparently 

178 unreasonable periods before trial, and while the officer responsible i n  
such a case would be amenable to military justice under the general- 

62d-Article, (as  well a s  to a civil suit for damages,) it would be well if our code 
embraced a specific article corresponding to the recent 74th of the British 
articles, now incorporated in sec. 21 of the Army Act, which provides that  a n  
officer who "unmecessarily detains a prisonen- in arrsst or confinement without 
bringing him to trial, or fails to bring his case before the proper authority for 
investigation," shall, on conviction, be liable to be cashiered, or t o  suffer some 
lesser punishment according to the circumstances of the case. 

Where indeed soldiers of our army a r e  detained in confinement for un
reasonable periods prior to trial, or after trial and before promulgation of 
sentence, and have in their sentences been condemned to terms of imprison
ment,-while the period of the detention cannot legally be credited upon the 
term of confinement in executing the latter, the same may well be mitigated 
and reduced by the reviewing authority, (in approving the sentence,) by a 
period equal to that  of the  protracted confinement in  arrest.' This action has 
been repeatedly taken in practice. 

PROVISIONS OF ARTS. 67,68 AND 69. These Articles, (of which the 
originals a r e  to be found in the Code of James 11,) relate to the commitment of 
"prisoners " (mainly arrested soldiers) to the yard-house, and to their cus- 
tody and disposition: they may, therefore, properly be considered in this con- 
nection. 
-

6That Art. 70, In limiting the d e c t  of Art. 66, does not make eight days an absolute 
limit, see Corbett's Case, ante. In Hutchings v.  Van Bokkelen, 34 Maine, 126, a con
finement of a deserter for ten days, it not appearing that a court-martial could mean
while have been assembled, was held not in contravention of the Article. That the 
provlsion, "or until such time as a court-martial can be assembled," does not mean 
that the assembling of a court shall entitle the accused to release from arrest, is a point 
also noticed in Corbett's Case. 

6 In Delap's Case, a detention of the accused In arrest nearly three and a half months 
before trial was held not unreasonable, in view of the state of war then existing, (In 
Florida\ G. 0. 13 of 1843. 
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ART. 67. This Article provides that  :-" No pro~ost-marshal o r  oflcer com
manding a guard, shall refu8e to receive o r  keep any prisoner committed to hi8 
charye by a n  oflcer belolnghg to the forces of the United States; provided the 
oflcer committing shail, a t  the same time, deliver am account L writing, signed 
by himelf ,  of the crime charged agaLst  the prisoner." 

Duty a n d  r i g h t  of ofacer of t h e  guard. The proper construction of this 
Article appears to  be that  it is  thereby made mandatory upon the (provost
nrarshalD or)  officer of the guard to receive and keep prisoners committed to 

his custody by any other military officer, in  every case where a written 
179 charge of a military offence is  presented a t  the same time with the pris- 

oner? but that, where no such charge is  rendered, he is  a t  liberty to refuse 
to receive the prisoner.= That he may receive a n d  confine prisoners in the ab- 
sence of a written charge is illustrated by par. 1001 of the Army Regulations, 
directing the discharge, (unless otherwise specially ordered,) of prisoners 
" without written charges" a t  the next guard-mounting; but that he  may also, 
a t  his discretion, decline to receive them, under such circumstances, is deemed 
to be clear from the t e r m  of the Article. Thus, while he may not unfrequently 
feel warranted in accepting into custody a prisoner upon a verbal charge alone 
where the committing officer i s  known to him a s  an officer in good standing in 
his own or another regiment or corps, he will yet be authorized, and i t  will be 
his duty, to refuse to accept him in a proper case,-as where, for instance, he 

has reason to believe that  the omcer is not responsible, or acting in good 
180 faith, o r  that the prisoner has not been guilty of a military offence.- 

I n  any such instance he  is entitled, before consenting to take the party i n  
charge, to insist upon, a s  a warrant for the commitment, a duly authenticated 
written accusation. To require the written statement will indeed be on all  
occasions the preferable course, a s  that  which will best protect the soldier 
against unfounded arrests, ensure the prisoner against a neglect of his case and 
im~roDer detention, and conduce to the order and convenience of the command.'" 
-

QAs to  this oftlcial, not a t  present known, a s  such, to our service in general-see 
Chapter XI. 

1oWolton v.  Gavin, 16 Ad. & El. 69, 76. And see Id. 65, where Lord Campbell ob- 
serves-" the duty of receiving and keeping the prisoner arises eo instant4" up011 the one 
condition specifled in the Article, vto., the delivery of the written charge, being complied 
with; adding-" tha t  the burden of making inquiry a s  to the propriety of the arrest is 
not cast upon the"  oftlcer of the  guard, "but  tha t  he i s  bound to receive the prisoner 
immediately the condition is performed." And see Clode, M. I*, 114. In the other 
principal adjudication upon this Article--Smith v. Shaw, 12 Johns., 169-the court r e  
mark :-" The Article virtually confers on any oftlcer belonging t o  the forces of t h e  
United States the power of committing a s  prisoners such a s  have committed oKences 
cognizable by military law." And see Hough, 473, who also conktrues the term "forces" 
(in the corresponding British article) a s  referring exclusively to the military forces, and 
observes that  i t  does not preclude the oftlcer from committing a prisoner tha t  may happen 
to belong to a regiment or corps other than his own. " Forceg of the United States," 
as employed in our Article, would certainly include a detachment of marhea serving 
with the army as indicated in Art. 78. 

11 The American authorities, (see O'Brien, 155;  De Hart, 73; Benet, 50,) have gen- 
erally held that  the  omcer of the guard is properly required to receive and conflne the 
prisoner, (if a person amenable to military law and committed by a responsible oftlcer,) 
whether a verifled written charge be delivered with him or no t ;  following here the view 
and using in substance the language of Simmons, ( 5  362,) in treating of the corresponding 
British Article. But these authorities have not apparently recognized the  marked dis- 
tinction between the form of our article and the British ;the latter not containing the word 
"provided," or any term of similar effect, but consisting of two separate and distinct 
clauses enjoining distinct and independent obligations. 

See the last two notes. 
*See G.0, 129, Dept. of the  Gulf, 1864; D6. 26, Dept. of Cal., 1866. 
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The " account i n  writing," or charge. I t  wilk indeed be comparatively 
rare, in time of peace certainly, that  the committing officer will not be enabled 
readily to comply with. the proviso of the Article. The " account in writing 
of the crime charged" need not consist of a charge and specification in the 
form of the technical pleading upon which a n  accused person is  arraigned 
before a court-martial, but may be of the most informal character, consisting 
merely of the name or description of the offence in general terms and a s  desig- 
nated in common parlance-as "Drunkenness," " Disobedience of Orders," 
"Larceny," C C ? ~  Further, to avoid the embarrassment of executing and filing a 
separate writing with each commitment, the name of the prisoner, with the 
offence charged, may conveniently be entered in a guard report book prepared 
with blanks for the purpose, with a blank also for  the signature of the com- 
mitting officer. Thus the latter, upon the delivery of the prisoner, will simply 
have to fill out, in the book, the particulars indicated and make the  commit- 
ment official by his signature opposite, and the Article will be duly complied 
with. This is the form generally pursued a t  our military posts. 

The  mil i tary offence impliedly created b y  t h e  Article. I t  may be re
marked that, although the Article fails to assign any penalty for the act 

181 of refusing to receive and keep a prisoner when accompanied by a writ
ten charge, such act may properly be treated a s  conduct prejudicial to 

military order and discipline, and so punishable as  a n  offence under Art. 62.16 
ART. 68. This Article prescribes a s  follows :-"Ecery olqicer to whose charge 

a pfisoner i s  comn~itted shall, within twaztv-four hours af ter  such conzmnitnlent, 
or as soon as he is  relieved fronz his guard, report i n  writing, to the  cwmnnand- 
ing olqicel-, the name o f  such prisoner, the crime charged against hinz, and the 
name of the olqicer con~mitting him; and ifhe fails to make such report, he shall 
be punished as a court-martial may direct." 

Purpose of t h e  Article. The chief intent of this statute evidently is to 
preclude the unreasonable detention without trial of the prisoners committed 
daily to the guard-house a t  posts, kc., and to secure them a prompt trial by 
bringing the cases, every twenty-four hours, (or a t  other brief regular periods,) 
to the attention of the commanding officer, who, upon a n  examination of the 
facts reported, may determine then and there, so fa r  a s  in his power, whether 
the parties shall be tried or released?' Further, the report being duly made, 
the commander becomes the officer responsible for the  proper disposition of the 
cases." The commanding officer referred to in the Article is of course the head 
of the comnland by the guard of which the prisoners have been held, that  is  to  
say the officer commanding the regiment, detachment, garrison, post, &c. 

The offence, how flroved. The offence made punishable by the Article, of 
failing to make the required report, would be established by proof that  no re- 
port whatever was made, or that i t  was not made in writing, or that  i t  did 
not set forth some one or more of the particulars prescribed, or that  i t  was not 
made a t  the specified time.'' 

l4 In G.  0. 33. Dept. of the South, 1864, is  a precedent of a case of a Captain and 
Provost-Marshal of a Division, convicted of refusing to receive a prisoner committed to 
him by another officer with a written statement of the offence; the charge, though 
erroneously laid under the specific article, (the then 80th, now 67th,) being a sum
cient pleading of xn offence under Art. 62. 

See Hough, 489 ; Simmons f 361. 
la See Hough, (I?.) 23. 
l7 See Hough, 490. 
18" It may not be in the power of the omcer to give the precise charges which are 

to be exhibited against the accused, which are indeed subject to be altered by the com
manding officer; therefore it is sufficient to exhibit such an accusation in writing. 
(signed by the party committing, with his name, rank and regt.,) a s  shall indicate ye,, ' 
nature of the alleged otTence." Hough, 474. I 
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182 U T .  69. This Article directs that :-"Any oflcer who presumes, 
withoc?,t proper authority, to release any p r i s o w  e m i t t e d  to his charge, 

or suffers any.prisolter so committed to escape, shall be  punished as  a court-
martial may direct." 
Effect and construction. The object of the Article is to ensure the safe 

custody of soldiers under arrest and other prisoners, and to prevent their dis  
charge except by the authority of the proper commander. It therefore makes 
punishable, a t  the discretion of the court, the two offences of rdeasing a 
prisoner without authority and of suffering an  escape.. 

The term "any officer" while no doubt principally contemplating officers 
commanding post or camp guards, or in charge of places of confinement, will 
include also an officer to whom a prisoner may be specially committed a s  a 
personal trust, whether or not he be furnished with a guard. The term ''any 
prisoner," though having probably special reference to soldiers confined under 
arrest, or the class of prisoners indicated in the two preceding articles, em- 
braces any other species of prisoner properly committed to the charge of an  
officer of the army, whether member of the army, camp-follower, prisoner of 
war? person held as a spy or for a violation of the laws of war, or other 
party, military or civil. 

Unauthorized release. The fact of the omission to present any charge 
upon the commitment of the prisoner would not per se authorize his r e l e a ~ e . ~  
Nor would the fact that the offence charged is  a trivial one, or that the ac- 
cused is innocent of the charge, or that the commitment is  illegal, have such 
effect; these being circumstances to be considered and acted upon by superior 
a ~ t h o r i t y . ~The "proper authority" specified in the Article is of course the 
chief of the command by the guard of which the prisoner is  held (and to 

whom the report required by the previous article has been made), or, in 
183 the case of a special personal trust, the aut3ority imposing the same, or 

the military superior to whom the case may have been formally sub- 
mitted for official action or under whose control it may otherwise have come.= 

Suffering a n  escape. This was an offence punishable a t  common law about 
which much learning is to be found in the reports and treatises.* Two degrees 
or kinds of the offence were recognized--uolunta,1-y escape and negligent escape;% 
the term "escape" being used in criminal law to express the suffering of an 
escape on the part of the keeper more commonly than the act of the prisoner in 
getting away, which is  technically known as  "prison-breach" or "breach of 
prison." Voluntary escape is defined to be--" where the sheriff intentionally 
or knowingly permits the prisoner to go a t  large; " negligent escape-" where 
the prisoner breaks out of prison and is  a t  large, without the consent, but 
through the negligence, express or implied, of the sheriE" " The former offence 
was viewed as a graver one than the latter ; its degree in law being held to be the 
same as that of the original crime of the prisoner whose escape had been per- 
mitted ;so that, if the prisoner 'were confined for felony, the voluntary suffering 

"One of the most conspicuous cases of a breach of this specific article during the 
late war was that of a Lieut. commanding a guard. on board a transport, who was 
convicted of suffering the escape of three Confederate prisoners of war, (commissioned 
officers,) in his charge. G. 0. 8, Di~.West Miss., 1865. 

20 Hough, 180 ; Id., (P.) 23. 
3 Hough, 480. 
Id. And see Simmons 5 361. 

28 See Steere v.  Field, 2 Mason, 486, and cases cited ; 2 Bishop, C. L. 5 1092-1106 ; 1 
Haie, P.C.,590-605 ;2 Rawkins, e. 19 ; 1 Gabbett, c. 20. 
* l. Russell, 418 ;2 Bishop, C. L., $ 1096. 
25 Adams v.  Turrentine, 8 Ire., 147. 
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of the escape on the part of the keeper would be indictable as felony?" "neg
ligent" escape did not rise above the degree of misdemeanor." 

I t  is quite clear, under the general language of the present Article, (and has 
been thus held by Hough,*) that the offence made punishable therein may 

184 consist either in a voluntary act or an act of negligence ; and it is manifest 
that the former would properly call for a more severe punishment than 

the latter." 
So, such of the principles of the law relating to the criminal offence a s  are 

opposite to military cases may well be here applied. For example. a t  common 
law, the fact that the prisoner returned of his own accord did not, per se, excuse 
a negligent escape, (i. e. suffering of an escape,) once consummated.* Nor did 
the fact of a recapture of the prisoner have such effect? unless he were imme- 
diately pursued and retaken before being lost sight of." The death of an 
escaped prisoner before recapture did not "purge" the escape." The rule, 
however, as to what acts will constitute negligence is not so strict a t  the military 
a s  a t  the common law.= Thus, where a prisoner has succeeded in effecting his 

escape through the insecurity or inadequacy of the guard-house or 
185 prison, which i t  was the business of superior authority,to have made 

secure or sufficient, the officer in charge cannot in general properly be 
held responsible under this Article. Otherwise, however, where the escape is 
effected by reason of a neglect on his part to take precautions within his power 
and duty. As where he neglected to cause the prisoner to be properly restrained 
or guarded ;"or where he failed to have him searched when there was reasonable 
ground to believe that he might have, and he had in fact, an implement suitable 
for securing his escape concealed upon his person; or where he permitted 

1 Russell, 418 ; 4 Black Com., 130 ; 2 W.harton, C. L. 5 1667 ; 2 Bishop, C. L. 8 1095, 
1099 ;Weaver v. Com., 29 Pa. St., 445. 

"Dalton, c. 159, 2 Wharton, C. L. f 1667. 
*This author, (p. 484,) referring to the corresponding British article, observes that 

the offence is  committed "not only where the otacer allows the prisoner to escape, (in
tending i t  to take place,) either by preconcert or by giving the opportunity with a crim- 
inal intention, but also and equally where, by want of precaution, or the neglect of duty, 
or disobedience of orders issued relative to the security of prisoners, the escape takes 
place." 

* 4  Black. Corn., 130;  Hough. 481, 485. Blackstorle observes that an " otacer per
mitting an escape, either by negligence or connivance, is much more culpable than the 
prisoner" whose escape is effected. Hough. 487, cites an exceptionally severe and 
ignominious sentence adjudged in India in 1819, and confirmed, in a case of a native 
omcer, convicted of gross negligence in suffering the escape of an important prisoner. 
(under circumstances indicating also connivance,) as  follows: "To be dismissed the 
service, to have his sash burnt, and his sword broke over his head, in front of the troops 
a t  the station; after which to  have a halter tied round his neck, and to be drummed 
out of cantonments." 

Bank of U. S. v. Tyler, 4 Peters, 389 ; Briggs .u. Cramer, 2 South., 498 ;Nall v. State, 
84 Ma., 262. So, in Q. C. 1.0. 25, Dept. of Cal., 1883, Gen. Scho5eld. in approving a 
conviction of a violation of Art. 62 in allowing a convict prisoner to escape, remarks:- 
"Neither the recapture of an escaped prisoner, unless the same be immediate, nor the 
subsequent voluntary return of the prisoner himself, can excuse an escape suffered 
through a neglect of duty on the part of the keeper." 

81Bank of U. S. v. Tyler, anje. 
a 1 Russell, 419;  2 Bishop, C. L. 1 1095 ; Whitehead u. Keyes, 1 Allen, 350. 

Whicker v. Roberts, 10 I re ,  486. 
%The common law rule was that nothing short of an act of God, or of the public 

enemy, or of irresistible adverse force, (as in case of rescus,) would excuse a negltgent 
escape. (2  Wharton, C. L. % 1668.) It may be added that the strict common law rule 
that "every liberty given to  a prisoner not authorized by law" is a voluntary escape, 
(Steere v. Field, nnte,) is not applicable to military cases. Such a liberty, if the pris- 
oner was thereby enabled to get away, Would be evldence of the voluntary or the negli- 
g a t  act, according to  circumstancea 

See Hough, 480. 
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the prisoner to have private interviews with improper persons by whose aid the 
escape was facilitated.= 

As to the proof of the offence, it is further held a t  the common law--lmd the 
same principles are applicable here-that, while it should appear that the 
arrest and commitment were legal? it need not be shown that the prisoner was 
actually guilty of the offence for which he wasgrrested," or that the officer had 
knowledge of his guilt.- The latter, a t  military law, is absolutely required 
to hold the prisoner duly entrusted to his charge, without any regard whatever 
to the question of his guilt or innocence-an issue which cannot be, directly or 
Indirectly, taken cognizance of in this proceeding. 

I t  is further held by the authorities that the mere fact of escape, appearing 
without other circumstances, raises a presumption of a t  least negligence on 

the part of the keeper, and that the m s of rebutting this presumption 
186 then rests upon him ;'O and a similar rule may in general be applied to 

a case of escape suffered by a military ~fficer."~ 
While the offences of voluntary and negligent escape are distinct, i t  is yet 

held that gross negligence may be given in evidence to show a voluntary e s  
cape,O and further that, under an indictment for a voluntary escape, the de- 
fendant may be convicted of a negligent escape, the former offence properly 
including the latter.' So, a t  military law, where the specification, under a 
charge of a violation of the present Article, sets forth an escape in its nature 
voluntary, the charge will be sustained by proof of acts of negligence only, and 
the accused may be convicted of both charge and specification, the proper ex
ceptions and substitutions being made in the finding upon the latter. 

The present Article applies only to officers." A non-commissioned officer, or 
soldier, (as a sentinel or guard,) permitting an escape, is of course liable, for 
his offence, to charges and trial under Art. 62. So also is the enlisted prisoner 
who effects his escape: if his design, however, is not merely to evade his con- 
finement but to abandon the service his offence is desertion. 

"Id., 479.
* 1 Russell, 417; 2 Wharton, C. L. % 1667 ; 2 Bishop, C. L. B 1094. 
882 Hawkins, c. 28, s. 16; 2 Wharton, C. L. B 1668, note. Nor, as  remarked under 

the head of unaufo&ed releaee, is i t  material whether the offence with which the 
prisoner was charged was a grave one or the.reverse. This point, however, may be con- 
sidered in awarding punishment. 

*Weaver v .  Com., 29 Pa. St., 445. Nor can the o5cer show, by way of defence, that  
the prisoner was in fact innocent of the offence charged. Nor, in a case of an alleged 
suffering of an escape of a prisoner while under sentewe, would it be admissible for him 
to show. in defence, that theaentenee was illegal. 

"An escape implies the negligence or connivance of the oficer." 1 Gabbet, 298. And 
see 1 Hale, P. C., 601;1 Russell, 419 ;2 Wharton, C. L. B 1668;2 Bishop, C. L. % 1096; 
Adams v. Turrentine, 8 I ra ,  147; Blue v. Com., 4 Watts, 215. 

See O'Brien, 156. 
Smith v. Hart, 1 Brev., 146. 
Skinner v. White. 9 N. H.. 204 : Fairchild v. Case. 24 Wend.. 380 : Nall v. State. 

34 Ala., 262. 
"It may be noted that in U. S. v. Clark, 31 Fed., 714, the Court erroneously sup- 

poses the Article to apply to a case of ,escape suftered by a ~ - o o ~ a ~ o n e doflcer. 



CHAPTER X. 

THE CHARGE. 

18'7 THEArrest of the accused is  usually accompanied or  presently followed 
by the service upon him of the charge or charges upon which i t  is pro- 

posed that he be tried. Here then may properly be presented the general sub- 
ject of the military Charge, as  framed, preferred, completed and served; leav- 
ing the forms of specific charges to  be indicated in  the Appendix. 

The subject will be considered u n d e ~  the following heads:- 
I. Nature, form, and requisites of the  Charge in general. 

11. Rules for framing the Charge derived from the law of Indictments. 
111. Rules of military law in regard to the framing of the Charge. 
IV. The Preferring of Charges. 
V. The Referring of Charges for trial. >.;,-" 

VI. Amendment of Charges after reference for trial. 
VII. Additional Charges. 

VIII. The Service of Charges. 

I. NATURE, FORM, AND REQUISITES OF T H E  CBARGE IN GENERAL. 

DEFINITION, AND FORMAL PARTS. The Charge, in the military prac- 
tice, like the  indictment of the criminal courts, is simply a description in writ- 
ing of the alleged offence of the accused. I n  the great majority of cases it is 
the only formal written pleading upon a trial by court-martial. 

In  our practice this pleading, to  which a s  a whole the name of Charge is 
applied, is divided into two portions; the first @ order being, in contradis 
tinction to the other, technically called "charge," and the secgnd being termed 

the specification." The office of the charge, in  this its relative sense, 
188 is to designate the specific military offence, made punishable by an Arti- 

cle of war or other statute, which is attributed to the accused: tha t  of the 
specification is to set forth the  acts or omissions of the  accused claimed t o  
constitute the offence named in the charge.' 

OBJECT AND ESSENTIALS. The purpose and province of the Charge 
are:--1st. To so inform the accused a s  to  the precise offence attributed to him 
that he may intelligently admit, deny, or plead specially to, the same; and may 
be enabled to plead his conviction or acquittal upon any subsequent prosecu- 
tion on account of the same ac t ;  2d. To advise the court and the reviewing 

'The difference between this manner of statement and that formerly employed in 
the British service, where charge and specification were usually blended together, and 
the pleading was inartificial a s  compared with our form, i s  remarked upon in the opinion 
of Atty. Gen. Cushing in Col: Montgomery's case, (7 Opins., 603,) and may be noticed 
in James' Collectioll of Precedents, and the w01.k~. especially, of Hough and D'Aguilar. 
In the late '' Rules of Procedure," however, the forms of charges are carefully revised, 
and the mode of statement is now more nearly assimilated to our own. See Appendix. 

132 
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authority of the nature of the accusation, and of the Article or other statute 
upon which i t  is based, so that  the former may rightly and judiciously try, 
determine, and (upon conviction) sentence, and the latter may understandingly 
pass upon all the proceedings.' 

Such being the nature and object of the Charge, i t  may be said, generally, a s  
to i ts  requisites-1, that i t  must be laid under the appropriate Article or other 
statute; 2, that i t  must s 'pcify the material facts necessary to constitute the 

alleged offence.' 

189 ASSIMILATED TO THE INDICTMENT. I n  these requisites, and 
especially in the second, the Charge resembles the Indictment. These 

particulars, therefore will be better understood by a reference to those rules 
for the framing of indictments which a re  most apposite to military pleadings. 
But our law has prescribed no specific form for the Charge in the case of any 
offence: and for this reason, and because a succinct directness in diction, a s  well 
as in action, is of the essence of the military system, the Charge is very much 
briefer, simpler, and less technical than is  the Indict~nent.' I n  our practice a 
charge, and especially a specification, which fails to set out a legal offence, o r  
is indefinite, redundant, o r  otherwise defective, may be struck out, in  whole o r  
in part on motion. [See Chapter XVI.] But  i n  general a specification is  al
lowed to stand without objection, provided i t  sets forth at least a military neg

lect or disorder, though this may not be the specific offence designated in  
190 the charge. Thus the form of the accusation, as  f r a m d  for trial by a 

military court, need be and commonly i s  much less artificial than that of 

2 See 1 Opins. At. Gen., 296; Kennedy, 69 ;  Remarks of J. A. Gen. Sutton in Col. 
Quentin's Trial, p. 8 1 ;  Macomb, 25;  O'Brien, 234; De Hart, 287, 291-2. As to the 
similar purpose and use of the indictment, Bronson, C. J., in People v. Taylor, 3 Denio, 
95, observes:-" Certainty is required to  the end tha t  the  defendant may know what 
crime he is  called upon to answer; tha t  the  jury may be able t o  deliver an intelligible 
verdict, and the  court to render the proper judgment; and finally tha t  the defendant 
may be able to  plead his conviction or  acquittal in bar of another prosecution for the 
same offence." And see 2 Hale, 187, note 7 ;  2 Hawkins, c. 25, s. 59 ;  Starkie, 73 ;  
1 Chitty, C. L., 168. 229 ; 2 Gabbett, 198 ; Wharton, C. P. & P. 5 166; 1 Bishop, C. P. 
$ 506, 507 ; Gould, 71 ; Rex. v. Horne, Cowper, 682 ; U. S. v. Mills, 7 Peters, 142 ; U. S. 
v. Cruikshank, 92 U.S., 544; Biggs .v. People, 8 Barb., 550 ;State v. Sti ison,  4 Zabr., 25. 

"'If any fact o r  circumstance which i s  a necessary ingredient in the offence be 
omitted, such omission vitiates t i e  indictment. * * * Any fact or circumstance laid 
in the indictment which is  not a necessary ingredient in  the offence may be rejected a s  
surplusage." 2 Hale, 187, note 7. "The want of a direct allegation of anything mate
rial in the description of the substance, nature, o r  manner of the crime, cannot be sup
plied by any intendment or  implication' whatsoever." 2 Hawkins, c. 25, s. 20. "Every 
fact which is  zn  element in a p h a facie case of guilt must be stated; otherwise there 
will be a t  least one thing which the accused person is entitled to know, whereof he is not 
informed." 2 Bishop, C.P. 5 519. And see 1Chitty, Pleading, 228. 
'7 Opins. At. Gen., 603; Kennedy, 69. Usage, not statute, has dictated the forms of 

our Charges. 
"A specification does not need to possess the technical nicety of indictments a t  the 

common law. Trials by court-martial are governed by the  nature of the service which 
demands intelligible precision of language, but regards the substance of things rather 
than their forms. * * Hence undoubtedly the  most bald statemedt of the facts 
alleged a s  constituting the offence, provided the legal offence itself be distinctly and ac
curately described in such terms of precision a s  the rules of military jurisprudence r e  
quire, will be tenable in court-martial proceedings, and will be adequate groundwork of 
conviction and sentence." Cushlng, 7 Opins., 604. And see People v. Porter, 50 Hun., 
61. "The charge or charges are, properly speaking, a n  indictment, and must, in their 
rrubstance, possess all i ts  essential requisites, although in  form the military judicial pro
cedure is  less fettered by peculiar and customary solemnitie9 of expression than the civil." 
Tytler, 209. And see Remarks of J. A. Gen. Sutton, in Col. Quentin's Trial, p. 81: 
O'Brien, 232 ;De Hart, 285, 287. In some instances the form of the indictment has been 
closely followed in military charges. Note a pointed example in a n  elaborate and teeh
nical specification under a charge of Manslaughter, in G. 0.20, Fifth Mil. Dist., 1868. 
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an  indictment., But in cases of difficulty and importance, the criminal indict- 
ment willalways be the model of the careful military pleader, bath for the state- 
ment of essentials and their orderly and logical ' arrangement. 

11. RULES FOR FRAMING THE CHARGE DERIVED FROM THE LAW 
OF INDICTMENTS. 

THE CHARGE TO BE CERTAIN. " An important requisite in all plead- 
ing," says Gould: " is certabty." This requisite, he adds, "implies that the 
matter pleaded must be clearly and distinctly stated, so that it may be fully 
understood by the adverse party, the counsel, the jury and the judges." 
Stephen writes :-" I t  " (the pleading,) " must be particular or specific, as  
opposed to undue generality." This rule, ArchboldD remarks, is especially to 
be observed with the gist of the pleading; matters of indueentent or explana- 
tion; for instance, not calling for the same precision. I t  is  further well said 
in this connection by Stephen lo:-"To combine with the requisite certainty 
and precision the greatest possible brevity is now justly considered as  the 

perfection of pleading." 
191 But this authority subjoins the qualification that-"No greater par

ticularity is required than the nature of the thing pleaded will con- 
veniently admit." Or, !as it is expressed by Archboldu-" Where the offence 
cannot be stated with complete certainty, it  is  sufficient to state it with such 
certainly as it is capable of." And by the former writer the further exception 
is men t i~ned ,~  Less particularity is required when the facts lie more that-'' 
in the knowledge of the opposite party than of the party pleading." 

The rule as  to certahty is, as  a general principle, applicable to the military 
Charge in the same manner as to the crlminal indictment or declaration of the 
civil practice:' and will properly be observed in framing speciilcations. Be

@ " All pleading is  essentially a logical process." In  analyzing a correct pleading, " if 
we take into view, with what is  expressed, what is  necessarily supposed or  implied, we 
shall flnd in  it the elements of a good syZlog&m." Oould, 4. 

Page 71. And see 2 Hawkins, c. 26, s. 71, 74 ; 1 Chitty, P., 169 ; 2 Gabbett, 197, 
227; Wharton, C. P. & P. 8 161, 16b; 1 Bishop, C. P. 8 323; U. 8. v. Mills, 7 Peters, 
142; State v. Stimson, 4 Zabr., 25. I n  the last case the court say :-"But the par- 
ticularity required is not  such a s  to screen the  oUender from conviction, or t o  em
barrass the prosecution with useless technicalities." 

u p a g e  132. -
OPage 88, note 1. And see 2 Gnbbett, 199, 236; Stephen, 182; Wharton, C. P. & P. 

il 165. The classiflcation by Gould, (p. 141,) of the averments in  civil, applicable also 
to criminal, pleadings, may be noted i n  this connection, a s  follows:-"All facts alleged 
in good pleading consist either, 1, of the giet, or substance, of the complaint o r  de
fence; or, 2, of matter in hduoemert," (i .  e., introduction or explacation,) or, 3, of 
matter of aggravation; '' everything else, he adds, being " a~rplwrage.~ 

loPage 422.
" Page 367. 
Upage  88, note. 1. " Certainty to  a common intent," (6. e., a reasonable amount of 

certainty,) " i s  all tha t  ie required." U. S. v. Fero, 19 Fed., 904, citing Stoughton u. 
State, 2 Ohio St., 662. 

=Page 370. An indictment need not negative what is  matter of defence. 1 Bishop, 
C. P. 8 638; U. 8. v. Stevens, 4 Wash., 547. " I n  general, all matters of defence must 
come from the  defendant, nnd need not be anticipated or stated by the  prosecutor." 
1 Chitty, P., 231. In  Sir Ralph Bovy's Case, 1 Ventrls, 217, Chief Justice Hale is  
quoted a s  saying of the nllegatlon of matter which should come more properly from the 
other side:-" ' Tis Hke leaping before one come to  the stile." 

See Tytler, 209, 214; Kennedy, 69; O'Brien, 234 ; De Hart, 287. While the gen- 
eral rules of pleading are substantially the same in the criminal and civil procedure, 
the practice of the courts is to require greater strictness in criminal than in civil plead- 
ings; and in the former greater strictness in indictments for the graver, especially the 
capital, crimes than in those for mere misdemeanors. 1 Bishop, C. P. 8 321. " Military 
offences," says Kennedy, (p. 73,) are, "with a few rare exceptions, of the mture of 
misdemeanore." 
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cause, however, of the exceptional authority possessed by courts-martial i n  
their findings," of correcting errors and Imperfections of detail in specifications, 
by substituting the true item or  term, a s  indicated by the testimony, for the  
uncertain or incorrect one originnlly inserted, a military pleading will more 
readily admit of a n  uncertain statement, (in a n  allegation, for example, a s  t o  
amount, number, quantity o r  other particular of description,) than will a n  
indictment. 

NOT TO CONTAIN S-LUSAGE. Strictly, any allegation in a Charge, 
not properly required for the due and full s t a t e m n t  of the offence, is 

192 surplusage." S t e ~ h e n : ~  in laying it down that  surplusage, whkh he  
defines " unnecessary matter of whatever description," is to  be avoided, 

divides i t  ifto-(1) "matter wholly foreign," and (2)  "matter which, though 
not wholly foreign, does not require to be stated!' Military writers also con- 
demn all " superfluous " or  " extraneous matter," '' which is however to be dis- 
tinguished from matter of inducement o r  aggPavation. Mere surplusage will al- 
ways be carefully winnowed out of his pleading by the careful draftsman. If 
allowed materially to  encumber a specification, i t  may prove a source of con- 
siderable embarrassment to a court-martial, in bewildering the issue, and par- 
ticularly in raising in their minds a question whether proof of such matter, in  
whole o r  in part, may not be called for. 1n point of fact, however, surplusage 
never requires to be proved, and is not to  be taken into consideration by the 
court in their findings or judgment. In  the civil practice, i t  is often, where 
wholly foreign, stricken out on motion, and i n  the  military practice a similar 
course may be taken. But if left to  form a part of a pleading or  Charge, it 
cannot affect i ts  legal validity, since utile per inutile non vitirctur." 

NOT TO BE REPUGNAN!C OR INCONSISTENT. m a t  is to say, that  the 
material portions of the Charge a r e  not to  be opposed in meaning or  effect, o r  
to contradict each other. This rule is repeated by all the principal authorities, 
civil and m i l i t a r ~ . ~  I t  is an important one, since a failure to observe i t  may 
result in nullifying the Charge, or a t  least the specification in which the repug- 

nancy occurs." 
193 NOR AMBIGUOUS. That is to say, the Charge must not contain 

allegations of which the meaning is obscure or equivocal, and which are  
susceptible of different interpretations.* 

NOR ARGUMENTATIVE." Or, a s  i t  is expressed by Stephen "-pleading0 
"must advance their positions of fact in a n  absolute form, and not leave them 
to be collected by inference and argument only." 
"See Chapter XIX. 
18 See Gould, 41, 142 ; 1 Chitty, P.,173;2 Gabbett, 200 ; Wharton, C. P. & P. f 168; 

1 Bishop, C. P., Ch. XXXII. 
fl Pages 422-3."Grlftlths, 61; Hughes, 143; Macomb, 26 ; O'BrIen, 234-5 ; De Hart, 290. 

See Stephen, 424; Gould, 142; 1 Bishop, C. P. f 446, 478. 
*Stephen, 377;Gould, 144; Starkie, 273 ; 1 Archbold, 91; 1 Chitty, P., 173, 231 ; 2 

Qabbett, 199, 235; Wharton, C.P.& P. f 256; 1 Bishop, C. P.,Ch. XXXIV.; Hough, 41 ; 
Kennedy, 76;De Hart, 287. 

'' Repugnancy is  two inconsistent allegations in one pleading. As both cannot be true, 
and there is  no means of ascertaining which is  meant, the whole will be as though neither 
existed." 1 Bishop, C. P. 1 489. "It takes off much from the credit of an indictment 
that those by whom i t  is found have contradicted themselves." 2 Hawkins, c. 25, 6. 62. 

Stephen, 878; 1 Chitty, C. L.,231; 2 GabbGtt, 200 ; 1 Bishop, C. P. t 610. But 
I swhere a matter is  capable of difeerent meanings, that wlll be taken by the court which 
will support the proceedings, not that which would defeat them." Chitty, 231.
" "The object being to communicate facts and not reasons, an  argumentative form 

of expression, obscuring the facts, is  not adeguate." 1 Bishop, C. P. f~ 608. And see 
Oould, 66 ; Kennedy, 76. 

Page 884. 



136 MILITARY LAW AND PEECEDENTS. 

MATTER OF EVIDENCE NOT TO BE STATED." I t  is not good pleading, 
in alleging a fact, to s tate  the circumstances proving or tending to prove its 
truth." Such a r e  the acts, occurrences and matters of description which should 
properly form par t  of the  testimony of the witnesses. Such indeed are  some 
matters of aggravation, although such matters a r e  to a reasonable extent allowed 
to be recited and a r e  not unfrequently added i n  a military Charge?' But, 
strictly, the only facts apposite to be stated a r e  those constituting the offence 
i n  law. Where, however, the Charge is of a general character, especially where 
i t  is laid under the 61st, (or, sometimes, under the 62d Article,) the circum- 
stances, and matters of inducement and aggravation, surrounding the alleged ' punishable act of the  party, and going to characterize i t  a s  an instance of the 
offence charged, a r e  often required to be more fully set forth than in the case 
of one of the exact offences, and the rule against pleading matters 'of evidence 

is not to be so rigorously applied.'' 

194 NOR MATTER OF LAW. Any statement of the law, or of conclu- 
sions or presumptions of law, is  altogether out of place i n  a good plead- 

ing.* As it is observed by Couldw--" Judges are  always presumed to know 
judicially what the law i s ;  and have therefore no occasion to be informed of i t  
by the pleadings." At to conclusions of law, i t  i s  the business of the court to 
make these for itself, deducing them from the facts a s  they a re  stated and ap- 
pear in  evidence. To  assume to express such conclusions in a Charge or indict- 
ment is irrelevant and impertinent. 

NOR MATTERS OF WHICR TEE COURT WILL TAKE JUDICIAL 
NOTICE, EX OFFICIO. I t  is remarlred by Stephen" that " besides points of 
law, there a re  many other matters of a public kind of which the court takes 
official notice, and with respect to which i t  is, for the same reason, unnecessary 
to  make allegation in pleading." Such are-the law of nations; the provisions 
of the Constitution, public statutes, executive proclamations ; and, (in the mili- 
tary practice,) the formal General Orders, circulars, and other publications to 
the  army emanating from the War Department ;the political frame-work, officers 
and operations of the government; matters of public history ; the powers of the 
President and heads of departments ; the " established and usual course " of the 
proceedings of Congress ; the main geographical features and the local divisions 
of the country ; the " meaning of words in  the vernacular language ;" the " course 
of time;" the "legal weights and measures;" the current coins and other cir- 

25 Stephen, 342; 1 Chitty, C. L.,231 ; U. S. u. ~ a c h e l d e r ,2 Gallison, 15; Evans ?I. 

U. 	S., 153 U. S., 584; Stokes v.  U. S., 157 U. S., 191. 
ZeStephen, 342. This author adds, (p. 346,) tha t  this  rule tends perhaps more than 

nny other t o  prevent "minuteness and prolixity of detail." 
= T h e  statement of t h e  law by O'Brien, (p. 234) that-"All aggravating circum

stances of the  guilty ac t  must he alleged in the specification," or they cannot be p u t  
i n  evidence, i s  of course erroneous. 

"As a kindred rule t o  tha t  excluding matters of evidence, may be noted here the one 
given separately by Stephen, (p. 353,) that-"It i s  not necessary to allege circum- 
stances necessarily implied." 

*Stephen, 345, 346. 1 Chitty, C. L., 231; 2 Gahhett, 190, 229; Wharton, C .  P. & P. 
5 154; 1 Bishop, C. P. 5 329, 514, 515 ; Rex. v .  Lyme Regis, 1 Doug., 159. I n  U. S. v. 
Almeida, Whart. Prec., 1061,Kane J. remarks :--"It is not enough, and never has been, 
t o  charge against the  party a mere legal conclusion, a s  justly inferential from the facts 
tha t  a re  not themselves disclosed on the record. You may not  charge treason, murder, 
o r  piracy, in round general phrases. You must set out the  act  which constitutes it in 
the  particular case." In  some cases of familiar military offences, of which the con
stituents a re  simple and generally the same, this rule i s  not  strictly observed, a s  in cases 
of desertion fcr example. See post. 

Page 43. 
 
Page 349. And see 1Chitty, C. L.,231. 
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culating medium.=' " I n  fine," adds Greenleaf,m " courts will generally 
195 take notice of whatever ought to be generally known within the limits 

of their jurisdiction." All matters of this description, therefore, do not 
need to be alleged, or enlarged upon, a s  facts, in  the pleading or Charge; such 
allusion to them as will indicate what is meant o r  referred to  being all that  is 
necessary." 

STATEXENT OF NBME, OFFICE, RANK,&c. The name of the accused 
should be given with such particularity as to identify him and distinguish him 
from any other person?' It is held by the U. S. Supreme Court? and gen- 
erally by the courts of the  States:' tha t  the middle name is no part  of the  
legal name, and may be omitted i n  stating it. The good pleader, however, will 
prefer to  add it, o r  it$ initial, if within his knowledge; and i t  must be added 
where necessary to distinguish the person. Where the accused is known by 
two names, a s  in a case of a soldier re-enlisting under a n  assumed name i n  
violation of the  50th Article of war, and it is doubtful which name is his t rue 
one, h e  may be distinguished by either, the  other being added under a n  a l i a ~ . ~  
The rank, office, regiment, corps, capacity, bc., of the accused are, by invariable 
usage, set forth in  a military pleading, and should always be added, whether 

t h e  accused be a n  officer o r  enlisted man, or a retainer, camp-follower, 
196 &c." If  no military rank, office, or employment were given, the pre- 

sumption would be that  the party was not within the jurisdiction of a 
court-martial. Where since the date  of his alleged offence the  accused h a s  
been promoted, he should properly be designated a t  the commencement of the  
specification a s  of his present rank, but in describing the  commission of the 
offence, the  rank which h e  held a t  the time should be stated.40 As by the 
words-" he  the said A. B. then being," (specifying his former rank and office,) 
o r  in  terms to such effect. And so, in the case of any other change in- the 
military status, a s  of regiment, arm, corps, &c., which has intervened since 

See 2 Hawkins, c. 25, a 100; Stephen, 347-349 ; 1 Greenl. Ev. 5 5, 6. 
 " 1 Ev. g 6. 
 
* Stephen, 348. 
 
=See Stephen. 301: Starkie, 49, 203; 1 Chitty, C.L., 202; 1 Archbold, 78;Wharton, 
 

C. P. & P. 1 96. 
'O"The law knows of hut one Christian name, and the omission or insertion of 

the middle name, or of the initial letter of that  name, is  immaterial." Games v. Stiles. 
14 Peters, 327. And see Keene v. Meade, 3 Peters, 7 ;Lessee of Dunn v. Games, 1NcLean, 
321 ; also 2 Opins. At. Gen., 332, 3 Id., 467. 

"Har t  v. Lindsey, 17 N. H., 235; Franklin v. Tallmadge, 5 Johns., 84; Roosevelt v. 
Gardiner, 2 Cow., 463 ; Bratton u. Seymour, 4 Watts, 329 ; Price v. State, 19 Ohio, 53; 
State v.  Martin, 10 Mo., 361 ; State v. Williams, 20 Iowa, 98; Hrskine v.  Davis, 25 
Ills., 251 ; State v. Manning, 14 Texas, 402; People v. Lookwood, 6 Cal., 206, &c. 

"Junior," o r  " Jr.," is no part of the legal name. 1 Bishop, C. P. § 687, and cases 
cited. 

08 See Simmons $ 390 ; and compare 1 Chitty, C. L., 203 ; 2 Gabbett, 214, 217 ; Whar
ton, C. P. & P. 5 99, 103; 1 Bishop, C. P. 5 681. 

* Tytler, 214; Kennedy, 70 ; Simmons § 388 ; G. 0.22, Army of the Potomac, 1861. 
It Is never necessary in  a military charge t o  set out the fact  of the appointment or 
commission of a n  officer. " I n  a n  indictment against a public o5cer for a breach of 
duty, i t  is sufficient to  s tate generally t h a t  he is  such officer, without setting forth his 
appointment to the office." 1 Chitty, C. L., 231. In  military charges i t  i s  not ' the 
practice even to  state, by a direct allegation, t h a t  the accused, (or other o5cer referred 
to,) is such a n  officer ; the description of the office being merely added, a s  s designa
tion, to  the name of the party-as "A. B., Captain, First  Regiment of Infantry, United 
States Army ;" or " Captain A. B.. Wrst Regiment," &c. 

MSee 3 Opins. At. Gen., 548. The mere fact, however, that  the rank of the accused 
is misstated does not vitiate a specification, if there is no question as to  the identity of 
the party. G. 0. 38, Army of the Potomac, 1803. 



- - 

138 MTLITARY LAW AND PRECEDENTS. 

the alleged criminal act. Errors, however, in the statement of rank, regiment, 
&c., are such as  may be corrected by the court in the Finding. 

Similar rules apply, though with less strictness, to the statement of the 
name, office, Cc., of a person or officer injured, dieobeyed, disrespectfully ad- 
dressed, Cc., by the ac~uset l ,~  or other.party material to be mentioned in the 
pleading." If the name of the person is not known, he should be referred to in 
the specification as '' a person unknown," or in word# to that effect. 

STATEEEN!CO F  TIME AND PLACE. While it is lald down as a general 
rule by the authorities that the time, (year, month, and day of the month,) 
and the place, of the alleged criminal act, should be stated with certainty, i t  is 
also held that, where not of the eseence of the offence, the precise day and eoact 
locality of its commission are immaterial and need not be averred; i t  being 

sufficient simply to allege a time and place within the jurisdiction of the 
197 court:' In military charges there is still greater margin allowable, 

since the place or region of jurisdiction is much more extensive than that 
of the county, district, State, Cc., to which the jurisdiction of the criminal courts 
is limited. Thus if a specidcation to a military charge is so framed as  to advise 
the accused of the particular act of offence intended to be alleged, and enable 
him to plead a former conviction or acquittal if subsequently brought to trial on 
account of the same act, i t  will be strictly sufficient in law if i t  set forth a t6me 
within the limitation of Art. 103, and a place within the United States," (or 
within the territory of a foreign country when, by reason of war or otherwise, 
the army is authorized to be there.)' 

But this latitude need rarely be availed of, and i t  is always desirable that the 
time and place should be stated exactly, or as nearly so a s  practicable. Where 
they are not precisely known, it is the practice to describe the offence as having 
been committed "on or about" a certain date and " a t  or near" a certain 
locality named ; the date and locality specified being the nearest ascertainable" 
Wherc the offence is one which has been committed from one day to another, or 
comnlenced on one day and completed on another, i t  m y  properly be alleged 

in the specification to have been committed on or between certain days 
198 named ;"but if these dates are so far apart that the offence intended to 

be charged cannot reasonably be distinguished, the pleading ~ E I  defective, 

UO. C. M. 0. 61, Dept. of the Mo., 1871. And compare State v.  Irwin, 5 Blackf., 
343; Wharton, C. P. & P. 5 109. 

*See Butler v.  State, 5 Blackf., 280. If not known by name, the party may be de- 
scribed as a "certain person unknown." . 1  Bishop, C. P. 5 378: Wharton, C. P. & P. 
g 111. 
a1Chitty, C. L., 224 ; 1Archbold, 85 ;Stephem, 392 ;Wharton, C. P. & P. 1 120, 139 ; 

1Bishop, C. P. 8 375, 386 ;U.8. v. Burch, 1Cranch, C. C. 37 :Johnaon .v. U.S., 3 McLean, 
89; McBryde v. State, 34 Ga., 203. 
a The Secretary of War directs that i t  be announced to the Army, for the information 

and guidance of courts-martial, that afihough in the specification to charges, time and 
place ought to be laid with as much certainty and truth as may be practicable, stlll i t  
is eulpdent 4m law to prove the offence to have been committed a t  any other place and 
time within the jurisdiction of the court." 0. 0. 16 of 1863. And see Simmons O 394; 
De Hart, 288; DremT, 230. And compare 1 Oplns. At. Gen., 296-6, (Lieut. Gassaway's 
Case.) That time and place need not he strictly groved as laid, see 0. 0. 6, Dept. of 
Utah, 1861;Do. 57, First Mil. Dist.,-1867 ;Drnas'r, 232. 

See Chapter VIII.  
a Blmmons 8 394 ; Harcourt, 116 ;Macomb, 26 ;O'Brien, 286 ; De Hart, 291 ; DIQmT, 

250-31. In the British practice, the word " b@oem9'-as between certain dates named- 
is  often used in allegations of time. Story, 66. These alternative forms would proba- 
bly not be regarded a8 admiseible by the criminal courts. See U. 8. v. Crittenden, Hemp- 
hill, 61. 

DramT, 231. And we Simmons 1 394 ; 1 Blshop, C. P. O 896, 397. 
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and, upon exception taken by the accused, by motion to strike out,'8 or otherwise, 
should be required by the court to be amended.' 

In some cases the offence committed i s  of a continuiag character, extending 
over a considerable period of time or exhibiting a general habit or course of 
conduct. I n  such cases where distinct acts cannot readily be separated and 
attributed to particular dates, it is allowable to charge the misconduct in form 
somewhat a s  follows : " This during (or in or  between) the months of -," 
(specifying the particular months or other periods.") A continued non-payment 
of a debt: charged as  dishonorable conduct under Art. 61 may be described as 
to time, thu~-~'This on or about ( a  date named) and continuously up to the 
present time; " or-" (Chis from (a  date named) to the present time!' In  such 
cases the charge should be dated. 

As i t  has been held by the Judge Advocate General, the allegations of time 
and place may be omitted altogether, without affecting the legal validity of the 

proceedings or sentence, provided the same sufficiently appear from the 
199 testimony in the r e ~ o r d . ~  Such an omission, however, would be negligent 

and hazardous, and is now of rare occurrence." 
The hour of the day or night a t  which a certain alleged act took place need 

never be specified, unless part of the gist or essence of the transaction upon 
which the charge is based." Thus, in a charge against a soldier for sleeping 
on his post a s  a sentinel, i t  will generally be desirable, as more accurate, to 
designate a t  what hour, or between what hours, he was found asleep, in order 
to identify the time with that of his regular turn of d ~ t y . ~  

STATEMENT O F  QUALITY, QUANTITY, NUMBER, KIND, VALUE, 
&c. Especially where a party is charged with the larceny, embezzlement, LC., 
of property, i t  is proper that the quality, quantity, number, kind, value, denomi- 
nation, &., of the moneys or articles stolen, appropriated, &c., should be speci- 
fied sufficiently clearly to identify the ~ a r n e , ~  although the utmost exactness 
Is not required.' The WaZue of the property stolen is a particular held especially 
essential to be stated in an  indictment for larceny ; since "in order to make the 

'See Chapter XVI. 
'DIGEST, 231; G. C. M. 0. 16, Dept. of the Mo., 1890. And see cases in  G. 0. 193, 

Dept. of the Potomac, 1862; Do. 98,Dept. of N. Mexico, 1862;Do. 36, Dept. of the Mo., 
1863. In  Capt. Trenor's Cqse, published in  G. 0. 4 of 1842, the accused was charged 
with drunkenness on duty between Sept. 1st and Dee. 31st, 1840, and objected t o  the 
speciflcation a s  including " such a length of time a s  t o  prevent the possibility of either 
disproving i t  or defending himself against it." His objection was sustained by the  court, 
and the charge and speciflcation were "accordingly thrown out."' The proceedings were 
approved by the President. 

See instance i n  G. C. M. 0. 10 of 1878. I n  the  case of Brig. Gen. Hull, Printed 
Trial-Appendix, the time, as of a continuing oieence, was set forth in the flrst charge, 
thus-"Treason against the United States between the  ninth of April and the seven
teenth of August, 1812." The third charge is similarly expressed. I n  the second 
charge the place, a s  well a s  the  time, is set  forth a s  follows-" Cowardice a t  and i n  
the neighborhood of Detroit, between the flrst day of July and the  seventeenth day of 
August, 1812." 

"DIGEST, 231 ; G. 0.64,Middle Dept., 1863,Do. 57, First  Mil. Dist. 1867. 
"See G. C. M. 0. 42, Dept. of Texas, 1875,where, no date being given i n  the  speci- 

fication, and none appearing in the testimony, the proceedings were disapproved. 
It i s  not necessary to mention the hour in the indictment; except, perhaps, in 

cases of burglary, where i t  Is usually laid for the  purpose of showing with more cer
tainty tha t  the offence was committed in the night-time and not during the  twilight." 
2 Gabbett, 222. 

See Simmons ij 394. 
66 Stephen, 296 ; Starkie, 218 ; 1 Chitty, C. L.,235; 2 Gabbett, 232 ; Wharton; C. P. 

& P. 6 206;1 Bishop, C. P. 5 576. 
"See under the rule a s  to Certainty, &e, tha t  only such particularity is  required 

a s  the  nature of the subject reasonably admits of. 
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stealing of any article larceny at the common law, it must be proven to be 
of some value." '' In a military charge there is not the same necessity 

200 for  accuracy i n  the statement of quantity, number, or amount, since the 
cohrt in  i ts  Finding can always rectify the item according to the testi- 

mony. As to value, a specification which omitted to  assign a value to  a n  arti
cle alleged to have been the subject of larceny would not be held defective if 
the article were such a s  presumably to be of some value, a t  least to  the owner. 
The value of stolen property is in fact  frequently omitted to  be stated in a 
military charge. It should be alleged, h~wever ,  if only- for  the purpose Of 

assisting the court i n  determining whether the accused, upon conviction, may, 
( in  view of the law of the  State, &c., a s  to the  punishment,) be sentenced to 
imprisonment in  a penitentiary under Art. 97 of the code. 

STATEMENT O F  WRITINGS. A writing may, ordinarily, be set out 
verbatim-or i n  substance only. But where its terms enter into the very gist 
of the offence, a s  in the case of a n  instrument alleged to have been falsified or 
forged, a precise copy should be inserted if practicable.' So,  in al l  cases where, 
although i t  may not be necessary to give it, a copy is professed to be exhibited, 
i t  should of course be a copy, i. e., i n  the exact words of the original." If a 

writing essential o r  desirable to  be set forth literally has been lost o r  
201 destroyed, or i s  in the possession of the accused, the fact Will properly 

be averred by way of explanation of its non-statement, and i ts  substance 
be given a s  nearly a s  practicable." So, where its contents are  indecent and im- 
proper to be recited, this should be ex~lained,  the substance and eEect of the 
paper being a t  the same time presented. A writingj of which the  original is 
expressed in a foreign language, should in  general be given in English, with a n  
averment to the effect that  the version is a translation." When the substance 

"State  v .  Tillery, 1 N. & McC., 11. " I t  is necessary tha t  some specific value should 
be assigned t o  whatever articles a re  charged a s  the subjects of larceny. An indictment 
cannot be sustained for  stealing a thing of no intrinsic or  artificial value." Wharton, 
C. P. & P. 5 213. The  ownership of property or money stolen or embezzled should also 
be set  forth. 1 Bishop, C. P. 5 581, 582, kc. Where the  name of the owner is 
unknown and cannot be ascertained, he may be referred to  as  a " person unknown." 

* Wharton, C. P. & P. 5 167; 2 Bishop, C. P. 5 403. " Where part  only of the written 
instrument is included i n  the  offence, t h a t  par t  alone i s  necessary to  be set out." De Hart, 
293. '' I n  s tat ing a libel or perjury, it is necessary only to  set forth so much of the matter 
a s  renders the offence complete, provided the p g t  omitted does not in any way alter the 
sense of t h a t  which i s  set  out." 1 Chittg, C. L.,235. I n  a n  indictment for perjury it 1s 
only essential t o  set for th the substance of the oath, or tha t  portion in regard to  which the  
perjury is alleged t o  have been committed. People v. Warner, 5 Wend., 271 ; Campbell v. 
People, 8 Id., 638. 

69.4. copy in pleading is usually introduced by some such expression as--"in these 
words ;" " a s  follows, vis ;" " in  t h e  words and figures following, t o  wit ;" " of which 
the following i s  a copy ;" or, more technically, " i n  tenor following;"-the term t e n w  
being employed in pleading t o  indicate a transcript of the  original instrument, in contra- 
distinction t o  substance or purport. When the substance only of the writing is to  be set 
out, the ordinary introduction i+" in  substance a s  follows, viz;" " t o  the  effect," (or 
"purport,") " following, namely, that," &c. See 1 Chitty, C. L.,233; 2 Gabbett, 201; 
Wharton, C. P. & P.  5 168-170; 1 Bishop, C. P. 5 559-561, and cases cited. ''Marks of 
quotation used in a n  indictment for libel, to distinguish the libellous matter, a re  not 
sufficient, per se, t o  indicate t h a t  the words thus designated a re  the  very words of the  
alleged libel.'' Com. v.  Wright, 1 Cush., 64. 

, . 
"Wharton, C. P. & P. O 176. 
81 See 1 Chitty, C. L., 175,where is stated the general rule tha t  indictments, yhich 

were a t  an early period written in  Latin, "must  be in English." Hale, (2  P. C., 169,) 
writing about the middle of the  seventeenth century, says :-" Regularly every indict
ment ought to be in Latin, a s  all pleadings i n  t h e  courts of law ought to  be;  and it is 
of excellent use because, i t  being a fixed regular language, i t  is not capable of so many 
changes and alterations aa  happen in vulgar languages." I n  Rex v. Goldstein, R. & R., 
C. C., 473, a n  indictment for the forgery of a Prussian treasury note, not containing a 
translatlon of the same, was held defective. 
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or purport only of a writing is stated, its terms should be expressed according 
to their legal effect; that is to say a s  they operate or take effect i n  law." 
In military charges, where the writing is of a brief and simple character-as 
in the case of a general o r  special order alleged to have been disobeyed by the 
accused, or an official communication alleged to be disrespectful, &.-it is pref
erable to recite it  in  full. Where the writing is  more elaborate, or contains a n  
extended array of figures or other details, i ts  substance or material portion 
only will preferably be set out.m The original or a copy may however be ap- 
pended to the Charge, a reference to the same as  thereto annexed and forming 
part of the Charge being made in the specification;" this arrangement how- 
ever is rare in the military practice. 

STATEMENT OF WORDS SPOKEN. The authorities a re  quite strict in 
holding that spoken words, (where not too indecent, in which case their 

202 substance may be given:) should be literally set forth in a n  indictment, 
when their character and effect-as tha t  they a re  defamatory, scandalous, 

blasphemous, &.-is the gist of the accusation>' Similarly in a military charge 
such words should be recited a s  uttered, or a s  nearly so a s  practicable. Thus 
a specification to a Charge under -4rt. 19, or Art. 20, which averred merely that  
the accused used disrespectful language against the President, or toward his 
commanding officer, without stating the words or a t  least their substance, would 
be defective, and the court, upon exception taken, would properly require i t  to 
be amended. 

STATEMENT OF STATUTORY OFFENCES. I n  setting forth in  an 
indictment an act  made a n  offence by statute, the str ict  rule requires that  the 
words of the description should be closely followed; '' and it is always s u n 
cient,p and safest, t o  so follow them. I t  has  been held, however, in some of 
the U. S. courts, that the exact language of the statute need not be emgloyed, 
provided the description be adopted with a substantial a c c ~ r a c y . ~  

As al l  military offences a re  statutory offences, this rule, (with i ts  
203 qualification,) applies directly to military charges; but the Articles of 

Stephen, 389 ; U. S. v. Keen, 1 McLean, 441. 
aThus, in charging the offence of procuring a double payment, the pny account need 

not be set forth in full, though this has sometimes been done. 
WCom v. Tarbox, 1 Cush., 72. 
"See Bombay R.,2, 3; also instances in G. 0. 6,Dept. of Utah, 1861; Do. 32, Div. 

Atlantic, 1878. 
"2 Hawkins, c. 25, s. 59; 2 Gabbett, 232;Wharton, C. P. & P. fj 203. In Rex. v. 

. How, Strange, 699, i t  was held that  i t  was not sufficient to allege that  the defendant 
used scandalous, threatening and contemptuous words against a magistrate, but tha t  
the words themselves must be set out. I n  Rex. v. Popplewell, Id., 686, the report is- 
"Conviction for profane cursing and swearing was quashed for want of the particular 
oaths and curses being set out." 

1 Chittj,  C. L., 281 ; 2 Gabbett, 239 ; Wharton, C. P. & P. $ 220 ; 1 Bishop, C. P., 
Ch. XXXIX. "Where the words of the statute are descriptive of the nature of the 
offence, the indictment must follow the very words, and expressly charge the  olTence upon 
the defendant." State v. Gibbons, 1 South., 51. "It is  a general rule tha t  all indict- 
ments upon statutes, aspecially the most penal, must state all the circumstances which 
constitute the definition of the offence in  the  Act, so a s  to bring the defendant precisely 
within it." State v. Foster, 3 McC., 444. " I f  a part of the description of the of- 
fence consists of a negative proposition, i t  is  a s  necessary in an indictment for that  
offence to  state the negative a s  the a5rmative part  of the  description." U. S. v. 
McCormick, 1 Cranch, C. C., 598. 

"U. S. v. Armstrong, 5 Philad., 277; People v.  Taylor, 3 Denio, 93. And see U. S. v. 
Mills, 7 Peters, 142; State v. Abbott, 11 Foster, 434. 

69 See U. S. v. Bachelder, 2 Gallison, 18;Do. v. Deming, 4 McLean, 3. Hawkins, (vol. 
2, c. 25, s. 100,)mentions, a s  a good reason for not requiring the  highest exactness i n  
the  statement of statutory offences, that-" the judges are bound ea offlcio to  take 
notice of all public statutes." Bnd see 1 Bishop, C. P. D 608. 
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war, under which nearly all such charges are laid, are so brief, and so 
simple in their terms, that there is in general no difficulty in framing allegations 
to meet their provisions. The only two points ruled upon by the authorities in 
this connection which need be noted here are, (1) that when the Article or other 
statute specifies an exception or exceptions to its general operation, i t  will in 
general be proper to negative the same in describing the offence in the specifica- 

and, (2) that where the Article or other statute enumerates two or more 
similar forms of offence or phases of the same offence in a disjunctive form, they 
should, (if averred together,) be averred conjunctively ;n or, in other words, 
where criminal acts, which . m y  be imputed in the same count or Charge without 
duplicity, are stated in the disjunctive in the statute, they should, if pleaded 
together, be expressed in the conjunctive fornl." This point will be further illus- 
trated in treating of " double " pleading. 

STATEYENT O F  INTENT. It is  laid down, generally, by Chitty," 
204 that-" where an evil intent accompanyicg an act is  necessary to consti- 

tute such act a crime, the intent must be alleged in the indictment." But 
in military cases the intent of an act need not be added to the statement of its 
commission, unless required to be by the terms of the statute on the subject, or, 
in other words, unless the Article or other statute creating and describing the 
offence makes the intent, in terms, an element of the criminal act:' Thus Arts. 
3,5,8,14,15,16,27,45, 50 and 59 declare that if officer or soldier, a s  the case may 
be, 'I knowingly," or "wilfully," or "knowingly and wilfully," commit a certain 
act, he shall be amenable to trial and punishment. So, in Art. 60, the terms 
"knowing," knowingly," knowingly and wilfully," "wrongfully and know- 'I 'I 

ingly," and "with intent to defraud," are employed a s  indicating the purpose 
with which the different acts denounced must be committed to constitute them 
offences within the law. I n  all these instances the htmt should properly be 
expressly averred in the Charge, and in the word or words in which i t  is desig- 
nated in the statute. On the other hand, in cases of crimes which in their very 
nature involve a malicious or wrongful intent, as those of manslaughter, robbery, 
larceny, rape, perjury, &c., specifled in Art. 58, or chargeable, (when directly 
prejudicing the service,) under Art. 62, while the common law form of indictment 
may be followed, i t  is allowable to charge the offence simply by its name, without 
employing in the specification words expressive of the intent, a s  " wilfull.y," 

rnalici~~sly,''" feloniously," or the like. 

70 If there be any exception contained in the same clause of the statute which creates 
the ogmce, the indictment must show negatively that the defendant, or the subject of the 
bdfctment, does not come within the exception. If the exception or provlso be in a sub- 
sequent clause or statute, or although in the same wt ion,  yet if it be not incorporated 
with the enacting clause by any words of reference, i t  is, in that case, matter of defence 
for the other party, and need not be negatived in the pleadlng." Monthly Law Reporter, 
6 N. s., 77. bnd see U. S. v. Pond, 2 Curtis, 86; Com. v. Maxwell, 1Pick., 141; 1Ben. 
& Heard, L.C. C., 260, notes. 

%Stephen, 386: 2 Gabbett, 200; Qould, 65, ~ t e ;  Wharton, C. P. & P., f 361, 162; 1 
Bishop, C. P., f 685, 686; Rex v.  Stocker, 1Salk., 342 ; Rex v. Middlehurst, 1Burr, 300; 
U.8. v. Almeida, Whart. Prec., 1061, note; State V. Morton, 27 Verm., 310; State v. Price, 
6 Halst., 203 ;Rasnick v. Com., 2 Va. Cas., 366 ; Kirby v. State, 1Ohio St., 185. " Where 
a statute, defining crimes and prescribing their punishment, describes disjunctively under 
a single head certain oflences which are of such a character that  a single transaction 
may include the commission of one or more than one of them, a count of an indictment 
charging them conjunctively may be sustained by proof of the commission of only one of 
them." TJ. 8. v.  Armstrong, 6 Philad., 273. 

70 The 60th Article of war is the most consplcuous mlldtary statute of the class lndlcated. 
But distinct offences, made punishable by the same article, should not be charged in an  

altetrrative form, but separately. See SBIVENTBIIDNTE A~TIcLE-C!hapter XXV. 
 
7~ C. L.,288. 
 
74 see Slmmons f 407 ;De Hart, 286 ; a. 0. 28 of 1860. 
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3. 
DIFEERENT STATEXENTS OF SAXE OFFENCE. I t  L laid down by 

0hitt.y" that-" I t  is frequently advisable, when the crime is of a complicated 
nature, or it i s  uncertain whether the evidence will support the higher and 
more criminal part of the charge, or the charge precisely as laid, to insert two 
or more counts in the indictment" And Wharton la writes--" Every cautious 

pleader will insert a s  many counts as will be necessary to provide for 
205 every possible contingency in the evidence ; and this the law permits." In 

military cases where the offence falls apparently equally within the pur- 
view of two or more articles of war, or where the legal character of the act of 
the accused cannot be precisely known or defined till developed by the proof, i t  is 
not unfrequent in cases of importance to state the accusation under two or more 
Charges1'-as indicated later in this Chapter. If the two articles impose 
different penalties, i t  may, for this additional reason, be desirable to prefer 
separate charges, since the court will thus be invested with a wider discretion 
as to the punishment. Where, however, the case falls quite clearly within the 
definition of a certain speciflc article, to resort to plural charges is neither 
good pleading nor just to the accused. At most, in such cases, a single addi- 
tional charge under Art. 62 should in general wfEce. An unnecessary multipll- 
cation of forms of charge for the same offence is always to be avoided.' I n  
view of the peculiar authority of a court-martial to make corrections and 
substitutions in its Findings, and to convict of a breach of discipline where the 
proof fails to establish the specific act alleged, the charglng of the same offence 
under different forms is much less frequently called for in the military than 
in the civil practice. 

RULE AS TO DUPLICITY. An indictment or count in wuch two or more 
separate and distinct offences, whether of the same or a different nature, a re  
set forth together, is said to be double, and such a pleadlng is bad on account 
of d ~ p l ~ t y . ' ~  

This rule, however, does not apply to the stating together, in the same count, 
of several distinct criminal acts, provided the same all form parts of the same 
transaction, and substantially complete a single occasion of offence. Thus i t  
has been held that assault and battery and false imprisonment, when com- 
mitted together or in immediate sequence, may be laid in the same count with- 

out duplicity, since "collectively they constitute but one offence."" 
206 So it is held not double pleading to allege in the same count the larceny 

of several distinct arttcles appropriated a t  the same time and placeam 
A further description of cases is to be noted a s  not within the rule, or a s  con- 

stituting an exception to the rule,-&., cases of statutory offences or phases 
of offence of the same nature, classifled in the enactment as of the same species 
and made similarly punishable. In a case of this class it was observed by a 

1 C. L., 248. 
C. P. db P. 8 297. And See 1 drchbold, 93;  Com. v. Webster, 6 Cush., 321. 
"The commander who prefers a charge may, in the exercise of a just and legal 

discretion, when the act may fall under different articlea of war, elect under which 
to charge it, or may charge i t  variously as  In the several counts of an indictment" Q. 0. 
18 of 1869. 

"See (f. 0. 19, Dept. of the Columbia, 1872; G. C. M. 0. 96. Mv. Pacific & Dept. 
of Cal., 1881. 

1 Chitty, C. L., 263; Starkie, 271 ; 1 Archbold, 96 ; Stephen, 261, 262; 2 Gabbett, 
201, 234 ; Gould, 389 ; Wharton, C. P. & P. f~ 243 ; 1 Bishop, C. P., Ch. XXVIII ; also 
Hough, (Practice,) 40 ; Simmons f 401 ; (frifflths, 61 ; De Hart, 298 ;D~ame~,229. 

80 Wancfsco v. State, 4 Zabr., 30. 
s i l tate v. Williams, 10 Humph., 101; Lorton v. State, 7 Yo., 66;  Wharton, C. P. & P. 

t 262. And see case in DIamsT, 229-40. 
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U; S. court" that the several criminal acts  indicated may be regarded a s  " r e p  
resenting each a stage in the same offence, and therefore properly to  be coupled 
i n  one count." " 

So, in military law, the similar acts specified in  the  separate paragraphs of 
Art. 60 may, in  general, be joined in the same Charge without incurring the  
fault of duplicity. Thus i t  may be  alleged that  the  accused did make and cause 
to be made, and present and cause to  be presented, for payment, a claim, &c., 
knowing the same to be fraudulent, &c.; or did embezzle, and knowingly and 
wilfully misappropriate and apply to his own use, property of the United 

States, &c." 
207 The point under consideration is illustrative of the  rule of pleading 

statutory offences heretofore considered, that,  where acts which may 
be charged together without duplicity a re  expressed in the statute disjunc- 
tively, they should, when averred together, be expressed conjunctively. 

But  notwithstanding the form of statement thus sanctioned, the careful 
military pleader will always preferably set forth by itself the form of the 
offence of the accused where i t  can be clearly distinguished, instead of coupling 
or blending i t  with another form in the  same specification. Thus, if i t  is clear 
that the accused personally presented the  claim alleged to be fraudulent, he  will 
properly and preferably be charged simply with presenting, and not with pre- 
senting and causing to be presented. If it is doubtful whether the  claim was 
presented personally o r  through another persou, the offence may well be plearled 
conjunctively according to the forms above cited. 

I t  may be added t h a t  double pleading, consisting sometimel in joining two 
or more separate and distinct instances of the  same offence, but more frequently 
in  blending different specific offences, i n  one specification, has been a not un- 
common fault in  our service, and has been repeatedly condemned in Orders." 

I t  remains also to  notice, under this head, the two minor points indicated by 
the authorities-that mere surplusage or immaterial matter cannot avail to  
make a pleading- double ; while, on the other hand, matter which is material 
may have such effect though it  be defectively pleadedbs7 

U. S. I;. Sander, 6 McLean, 600. 
8aIn this case which arose under a statute of March 3, 1825, which provided that  

any person who should "secrete, embezzle, or destroy a mail of letters," should be sub- 
ject to a certain punishment, i t  was held tha t  a count, alleging tha t  the defendant 
"did secrete and embezzle" a mail, was not  bad for duplicity. And see U. S. v .  Mills, ' 

7 Peters, 142;U. S. v. Bachelder, 2 Gallison, 15. In  the further case of U. S. v. Arm
strong, 5 Phitad., 273, i t  was held that  a count mas good and not  double which charged 
the defendant with "transmitting to and uresenting at, and causing and procuring 
lo be transmitted to'and presented at ,  the omce of the Commissioner of Pensions a 
forged writing, for the fraudulent purpose of obtaining a soldier's bounty land, though 
the only act of the defendant wns putting the forged letter with the guilty purpose into 
the post office a t  Philadelphia, directed t o  the Commissioner of Pensions a t  Washington." 
See the similar ruling in  the late case of U. S. v. Hull, 4 McCrary, 274, (and 14 Fed., 
324,) and compare State v .  Haney, 2 Dev. & Bat., 403; Rasnick v. Com., 2 Va. Cas., 
356; State v. Morton, 27 Vt., 310; CliEord v .  State, 29 Wis., 327; Mackey v.  State, 3 
Ohio St., 362; Starkie, 246 ; 1 Bishop, C.P.5 586 and cases cited. 

84But the stealing made punishdble in the same clause would not properly be charged 
conjunctively, (or disjunctively,) with embe#zlement the  two being distinct offences 
i n  law. 

assee G. 0 .  3, 83, Dept. of the Mo., 1863;Do., 49, Dept. of the Ohio, 1864;Do. 9, 
Dept. of the Gulf, 1866;G. C. M. 0. 80 of 1875; Do. 8, Dept. of Texas, 1873. The 
instances of this fault appear t o  have been more frequent aqd marked in  the English 
service. See, for example, the cases, in  James' Collection, of Cornet Ashburnham, p. 
113;Lieut. Duckett, p. 219;Ast. Surgeon Martin, p. 364;Ensign Gunter, p. 487,&c 

BeStephen,259; Gould, 142; 1 Bishop, C. P. 1 440; State v. Palmer, 35 Maine, 9 ;  
Green v. State, 23 Miss., 509. 

Stephen, 261. And see Gould, 142. 
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JOINDEB. Although a count of a n  indictment may not regularly charge 
more than one distinct and separate offence, i t  may, in  a proper case, charge that  
offence against several defendants a s  having been committed by them con

jointly. As i t  is laid down by the authorities,-" When more than one 
208 join in  the commission of a n  offence, all, or any number of them, may be 

jointly indicted for it, or each of them may be indicted separately."' 
* * * " There are  some offences in  which the agency of two or  more is essen
tial," and in a n  indictment for  which "less than two cannot possibly be joined," 
a s  conspiracy and riot.- But  whenever the offence is, i n  its nature, sever&, 
there can be no j ~ i n d e r . ~  

The joining of several persons i n  one Charge, though not unfrequent during 
the late war,= is not now common in the military practice, but may always be 
resorted to where a single act of offence has  been committed by two o r  more 

soldiers o r  officers i n  concert and in pursuance of a common intentsm The 
209 Charge of "joining i n  a mutiny "-an offence made punishable by Art. 22 

of the code-is that  which presents the most frequent examples of joinder 
a t  military law. But the mere fact that  several persons happen to have corn 
mitted the same offence a t  the same time does not authorize their being joined in 
the Charge." Thus where two or  more soldiers take occasion to desert, o r  absent 
themselves without leave, i n  company, but not i n  pursuance of a common un
lawful design aild concert, the case is  not one of a single joint offence, but of 
several separate offences of the same character, which a re  no less several in. law 
though conlnritted a t  the same momenLH 
-

88 Starkie, 34 ;i Chitty, C. L., 255; 1Archbold, 96 ;2 Gabbett, 251 ;Wharton, C. P. & P. 
) 301 ; 1Bishop, C. P., Ch. XXIX. 

"See Whartor, C. P. & P.5 305, 306; U. S. v. Cole, 5 McLean, 523; Com. u. Manson, 
2 Ashm.. 8 1;State v. Tom, 2 Dev., 574. 

"Starkie, 42;  Wharton, C. P. & P. 5 302. Thus two or more cannot be joined in a n  
indictment for perjury. 2 Hawkins, c. 25, s. 89, note 1; Rex v. Phillips, Strange, 921. 
"Or for seditious or blasphemous words, o r  the like, because such offences a r e  in  them
selves several." 2 Hale, 174, note 11. '' Where the offence indicted doth not wholly arise 
from the joint act  of all the defendants, but from such act  joined with some personal and 
particular defect or omission of each defendant, without which i t  would be no offence, 

* the indictment must charge them severally and not jointly." 2 Hawkins, c. 25, 
s. 89. And see 2 Gabbett, 252. I n  U. S. v. Kazinski, 2 Sprague, 7, four parties were 
jointly indicted for "enlisting and entering" themselves a s  soldiers in the  service of a 
foreign power, in  violation of the neutrality act  of 1818. It was held by Sprague, J.. t h a t  
this was a n  offence " in which but one could have participated ;" adding-" No one could _ 
be guilty of the offence of another person's enlisting himself, which was the otEence i n  
these counts charged. Each of these counts charged four persons jointly with a n  offence 
which by law i s  several only, and can under no circumstances be joint. These counts 
must be stricken out." 
aAmong the-most conspicuous instanca were cases in  the  following Orders, where the 

number of the accused a s  joined in the charges and trials were as follows :-Eighteen i n  
G. C. M. 0. 6, Dept. of Ky., 1866; Twenty-one in G. C. M. 0. 62,Dept. of Texas, 1873; 
Twenty-three in G. 0. J75, E'ifth Mil. Dist., 1869; Thirty-two in G. 0. 38, Dept. of the 
Platte, 1867 ; Thirty-four in G. C. M. 0. 521, War Dept., 1865. 

02 DIGEST,232 ; Kennedy, 73-74 ; Hough, (Practice,) 42 ; Simmons 5 402 ; G. 0. 78 of 
1872. And see G. 0. 10, Dept. of the Platte, 1871, where two soldiers were held 
properly joined in a Charge for a n  absence without leave committed together by previous 
deliberate concert, also Do. 26, Id., 1871, where was approved a Charge in which were 
joined three soldiers who had conspired to  overthrow the guard and escape together from 
the guard-house, and succeeded. 

Par. 1016, A. R. prescribes-'' Prisoners will not be joined in the same charge, nor tried 
on joint charges, unless for concert of action ip the same offence 

08 DIGEST,232-3. 
04 See DIGEST,233 ; Simmpns 5 402 ; G. 0. 78 of 1872 : Do. 58, 3ept. of the South, 1871; 

G. C. M. 0. 42, Fourth Mil. Dist., 1868. But see also case of joint absence without leave 
cited in above note. 

616156 0 - 44 - 10 
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Whether in-a case in which there may properly be a joinder, the accused shall 
be charged and tried jointly or separately, is a question of discretion, to be d e  
termined upon considerations of convenience and expediency, and in view of the 
exigencies of the service, by the commander authorized to order the court. 
The mew fact that different measures of punishment will properly require to 
be awarded to the different parties, on conviction, can constqute no objection to 
their being jointly prosecuted." 

Under what circumstances and In what manner accused persons jointly 
charged may procure themselves to be severed on the trial, will be indicted in 
a subsequent chapter." 

III. RULES OF MILITARY LAW IN REGARD TO THE FRAMING OF 
THE CHARGE. 

AS TO THE WORDING OF THE CHARGE.-Approved forms. Every 
military Charge must be predicated upon a violation of an existing Article 

210 of war or other statute" of the United States, and the mode in which 
the "charge," (as  distinguished from the "specification,") shall be 

framed depends in the first place upon the nature of the enactment. The forms 
of such charge are indeed of two classes: those laid under Articles, (or other 
statutes,) designating speciflc offences ; those laid under the two general 
Articles, or Articles providing for the punishment of offences under a general 
designation, vix., the 61st and 62d. The charge, where specific, may conslst 
simply of the name of the offence, as "Desertion," "Mutiny," "Misbehaviour 
before the enemy ;" or, referring to the article under which i t  is brought, it may 
be expressed as "Violation of the -Article of War," or i t  may combine the 
two forms and be phrased as "False Muster, in violation of the 14th Article of 
War," I' Disobedience of Orders in violation of the 21st Article," &c." Where 
the charge is laid under one of the general Articles, i t  may be worded-" Con
duct unbecoming an officergnd a gentleman," or '' Conduct to the prejudice of 
good order and military discipline;" or it may be framed in this form with the 
addition of the words "in violation of the 6lst or 62d k t i c l e  of War;" or-
though this mode is here more open to objection than where a specific offence is 
charged-it may be simply expressed a s  "Violation of the 61st or 62d Article," 
a s  the case may beZm 

Objectionable forms. The above are the only recognized and regular forms 
of stating the charge; a charge not following one of such forms, if not fatally 
defective, must be a t  least more or less faulty. Thus those loose forms of 

charge, now much less frequent than formerly, such as "Worthlessness," 
211 " Incompetency," " Habitual Drunkenness," "Unreliability," " General 

Bad Conduct," and the like, inasmuch as they do not desigbate any spe-- See p. 368, post. 
 
06 See Chapter XV1.-" Motion to sever." 
 
*A charge for a neglect to comply with an Army Regulation Is a charge under Art. 62, 
 

a statute. 
WThls form has occasionally been criticized a0 improper or unaatlsfactory, (see Q. 0. 

11of 1862 ;Do. 32, Army of the Potomac, 1862 ;Do. 2, Dept. of the Blast, 1863; Do. 121, 
Dept. of the Mo., 1863; Do. 21, Dept. of the Columbia, 1885; OS,Brien,283,) but it is 
sanctioned by the usage of the service, and is  not open to legal objection. DIGEST, 225. 
I n  B0 parte Mason, (105 U. S., 696,) the Supreme Court did nat comment upon the 
c h a r g e "  Violation of the 62d Article of War," as unusual or calling. for remark. 

WThe Charges, as  given in the Appendix, are generally in this form. 
=*In the practice of the Nauy, more extended forms of charges. such as  the followlng, 

have been not unfrequent-" Violation of the Twentieth Clause of the Blighth Article of 
the Articles for the Government of the Navy ;" " Culpable inelllciency in the performance 
of duty in violation of the -clause of the -Article,," kc. ; "Violation of par. 16, 
page 76, of the Regulations for the Qovernment of the Navy oi the United Statee.'' 
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dflc military offence recognized by the code, while a t  the same time applying 
to the accused a depreciatory and unfair description in advance of trial, are 
highly objectionable, and have been repeatedly disapproved in Orders.' Where 
indeed the specifications to such charges merely set forth, (as they generally 
have done,) former instances of arrests or conmements in the guard-house, 
or former trials and convictions for slight offences,. the pleading is wholly 
insufficient, "such instances not constituting military offences, but merely the 
punishments or  consequences of such offences."' So is the Charge insufficient. 
wbere the specification sets forth a n  habitual course of conduct, since the law 
provides for the trial and punishment not of bad habits but of specific acts of 
offence.' Such Charges indeed, where the specifications allege actual and Us- 
tinct military disorders or neglects, may be supported, under a principle here- 
after to be noticed, as Charges under the 62d Article. In such cases, however, 
they should properly be formally laid under that Article, a s  "Conduct to the 
prejudice of good order and military discipline," with a separate speoiflcatwn 

for each act of misconduct.' 
212 A further, less faulty, but also improper and unmilitary form, is the 

use of intensives in connection with the title of the charge ;--as "Posi
tive, or Deliberate, disobedience of Orders," Gross neglect of duty," "Corrupt 
or Fraudulent conduct, to the prejudice," Blc. The expletive in such cases can
not heighten or affect the quality of the offence, and is wholly superfluous? 
It is indeed commonly but an expression of the animus or estimate of the 
accuser; but a military charge is no proper medium for the expression of per- 
sonal feeling or opinion. If the case be a n  aggravated one, the matter of ag- 
gravation, so far  a s  properly descriptive of the alleged offence, may be set forth 
in the specification: and so far as material to the question of guilt or of 
punishment, may be brought out in evidence. 

Irregular but a l lowab le  f o r m s  under Art. 82. Cases have not been unfre- 
quent in practice where the charge fails either to designate a specific military 
offence, or to state in a n  approved form an offence under Art. 62, but where 
charge and apedlloation, taken together do make out a statement of a crime, 

1G. 0. 11 of 1R78; Do. 171, Dept. of the South, 1864; Do. 19, Id., 1867; Do. 9, 
Dept. of the Gulf, 1866; Do. 16, Dept. of the Tenn., 1867; Do. 86, Dept. of the Cum- 
berland, 1867 ; Do. 21, Dept. of the Mo., 1868; G. C. M. 0. 88, Id., 1874; Do. 86, 
Dept. of the Platte, 1872. 

The objectionable form-" Chronic Alcoholism, to  the prejudice," &c., occurs in a 
late G. C. M. 0.-No. 4, Dept. of the Platte. 1894, but L not remarked upon. 

DIGEST, 227. And see G. 0. 11 of 1873 ; Do. 82, Dept. of the Platte, 1870. To try 
upon such a charge would often indeed involve a violation of the 102d Article, pro
hibiting a second trial for the same offence. See DIGWT, 228; 0. 0. 87, Dept. of 
Florida, 1866; Do. 69, Dept. of the South. 1870. This class of Charges a r e  frequently 
subject to  the objection of being double. For example, in G. 0. 26, Dept. of the Colum- 
bia, 1870, are published two cases, in which a speciflcation to  a charge of "Habitual 
Drunkenness, to the prejudice;' LC.,alleges that  the accused was drunk, in one of 
the case8 on rtine, and in the other on e4ght specifled occasions, "and a t  various other 
tima." 

.G. 0. 24, Dept. of Cal, 1865; Do. 43, Dept. of the Ohio, 1863; G. C. M. 0. 8, 
Dept. of Texas. 1873. 

'A form of specification which wae growing into use before 1886, which, with an 
averment of a particular act  of oUence, embraced an enumeration of previous convic
tions, (or arrests and confinements,) of the accused for the same oUence or other 
mlnor offences, has now been superseded by the Army Regulation, par. 1018, (amended 
by G. 0. 64 of 1892,) authorizing the introduction in evidence of prebzl.8 oonvtottone 
between flnding and sentence. See post, Chapter XIX. 

See G. 0. 11 of 1873, concurring with previous opinions of the Judge Advocate Gen
eral; also G. 0. 21, Dept. of the Mo., 1863 ;0.C. M. 0. 33, Id., 1874. 

a See the similar case of stigmatizing words added to the charge of "conduct un
becoming an  ofllcer and gentleman," i n  G. C. M. 0. 80 of 1875. 
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neglect, or disorder to the prejudice of good order and military discipline. I n  
such cases, to prevent a failure or delay of justice, the pleading a s  a whole is 
supported a s  a legally sufficient statement of a n  offence nnder the 62d Article. 
I n  the same manner, where a specific offence is charged by name, but the  
specification does not state facts proper or sufficient to constitute such offence, 
but charge and specification together amount to  an allegation of a n  offence 
included within the general descripti0.n of Art. 62, legal effect may be given 
to the Charge a s  a whole by the court, which may proceed to t ry and fiftd ac
cordingly. This principle, which forcibly illustrates the liberality with which 
rules of pleading a re  applied in military cases, rests now upon established usage 

in our service.? It will be further illustrated in the Chapter on the Finding. 

213 T H E  HEADING NO PART O$ T H E  CHARGE. The heading or 
caption by which military charges a r e  commonly prefaced, viz.:

"Charges and specifications preferred against A. B.," adding his rank, office, 
corps, &c., is no part of the Charge or Charges, and may be omitted altogebher. 
The point i s  one which would scarcely require to be noticed except for the 
reason that  i t  has been expressly affirmed by Atty. Gen. Gilpin in  a specific case, 
where a n  erroneous rank attributed to the accused in the heading was (of 
course) held not t o  have affected the validity of the Charge.' 

I n  this case, i t  may be added, the specification referred to  the accused a s  " the  
said " A. B. This was irregular : no reference should be made to the heading, 
but the  designation in the  specification should be entire and complete within 
itself, and contain a full description of the accused independently of the head- 
ing, even if it but repeats i ts  wording. The heading is even less a part of a 
Charge than is the ''caption " of a n  indictment.' 

T H E  CHARGE TO BE LAID UNDER T H E  PROPER A~TICLE. An 
offence made specifically punishable by a certain Article must of course be 
formally charged thereunder: to charge i t  instead a s  a violation of a n  Article 
relating to a different specific offence, or of the general42d-Article, will be 
a serious defect, for which the Charge will properly be struck out on motion of 
the acc~sed . '~  The effect of a failure to  observe this  rule is specially illustrated 
in a case where the Article under which the Charge should have been laid, and 
that  under which i t  has actually been laid, prescribe different sentences, as 
where the former requires a particular punishment to  be imposed on convic- 
tion, and the latter leaves the punishment to the discretion of the court; o r  
vice wema." But though no such distinction may exist-the two Articles p r e  

scribing or premitting the same punishment, or both making the 
214 punishment discretionary-the error of the pleading is  the same in law. 

Application of t h e  rule  illustrated-Charging same offence under  
more t h a n  one Article. There can be.in general but little difficulty i n  deter- 
mining under which Article a specific military offence is to be charged, since it 
will rarely happen that  such a n  offence will be found to be included within the 
descriptions of two different articles. One instance of such a n  inclusion is 
that  of the  offence of stealing property of the United States, which, in  time 

See DIGEST, 226. 
8 3  Opins., 548. 
91Phe caption of an indictment is no part of the indictment itself. 2 Gabbett, 278; 

Wharton, C. P.& P. § 91. It is "merely a preamble to the record." State v. Smith. 
2 Harr., 532. 

loDIGBIST,225. And see the charglng of speciflc offences under Art. 62 condemned in 
G. 0. 5, Northern Dept., 1865; Do. 25, Dept. of the Platte, 1871; G. C. M. 0 .  32, Dept. 
of the Mo., 1871. 

See G. 0. 18  of 1859 ;Do. 287, of 1863 ;Do. 54. Dept. of the Tenn., 1866. 
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of war, may be charged under Art. 58 a s  well a s  under Art. 60; otherwise in 
time of peace when i t  may, properly, be charged only under the latter article. 
Another instance i s  that of the offence of selling or disposing of public p r o p  
erty, which is made punishable, generally, by the Wth, and, in certain particu- 
lar instances, by the 16th and 17th, of the Articles. But  the difficulty here is 
but slight, for where the offence clearly falls within one of these instances, i t  
will properly be charged under the particular article; othelwise under Art. 60. 
Further, where an officer has committed a specific military offence so dis
honorable i n  i ts  circumstances as  also to  constitute "conduct unbecoming 
an officer and a gentleman," he is amenable t o  trial for  the  same act under 
two articles; but h6re again there is no difficulty, since the offence may be 
charged under both-the specific article and the 61st. 

The  principal difficulty in observing the present rule will arise in a case where 
i t  is doubtful whether the  offence is  one of a class contemplated by a certain 
specific article, and therefore properly chargeable under it, or is not within the  
terms of such article and chargeable only under Art. 62. Thus there may 
sometimes be a reasonable question whether the  making of a false return 
should be charged under Art. 8 or Art. 62; o r  a disobedience of an order 
under Art. 21 or  Art. 62; or a mutinous act under Art. 22 or  Art. 62; o r  a 
case of drunkenness under Art. 38 or Art. 62; or a breach of arrest under 
Art. 65 or Art. 62. But study and deliberation will commonly solve such ques- 
tions; and where a serious doubt still remains, the difficulty may be in part 
avoided by charging the act  both a s  a violation of the specific article and a s  
"conduct to the prejudice of good order and military discipline." Where 
indeed the offence is clearly one cognizable under nn Article relating to  a dis

tinct offence, t o  charge i t  also under the general-62d-Article will be 
215 superfluous. Where this is done, however, the court may properly en- 

tertain both charges for the purposes of the trial, unless indeed the 
specific article makes the offence a capitat one. I n  that  case, as a capital 
offence cannot be charged under Art. 62, the court will properly grant a motion 
t o  strike out the  charge laid under thisarticle, a s  not being within its juris- 
diction.* 

THE SPECIFICATION SHOULD BE APPROPRIATE TO AND SUP
PORT THE CHARGE. To complete a valid Charge, not only should the 
charge designate the real offence committed, but the specification should set  
forth the legal constituents of such offence, a s  defined by the statute or by 
the usage and precedents of the seryice. It should, by its statement, cover 
every item of such definition, so a s  not only to be appropriate to the distinctive 
charge but inappropriate to  any other--except, perhaps, (in a case of a n  officer,) 
a charge under Art. 61. 

S h o u l d  state facts. Further the  specification, to support the charge, should 
properly set forth facts-acts of co~miss ion  or  omission-and not mere in
ferences o r  conclusions of law. These, a s  we have already seen, have no 
proper place either in  a n  Indictment o r  a Charge. In  a military case, there- 
fore, it is in general defective pleading to allege in  the  specification merely 
that the accused did commit the offerice indicated i n  the charge,-as that  he  
did behave himself with disrespect toward his commanding officer, did disobey 
the order 'of a superior officer, or did offer violence against such officer, did 

12 Such was the action taken in'the case of Lieut. Rogers, where to a Charge for 
Disobedience of Orders under the 9th (now 21st) Article, and clearly properly so laid, 
was added a Charge for the same act laid under the 99th (now 62) Article. The 
latter, being objected to  by the accused, was stricken out by the court, and the pro- 
ceedings were approved by the Secretary of War. G. 0.13 of 1848. 
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join in- a mutiny, did misbehave before the enemy, did commit waste or spoil 
of private property, &c. ;-the groper form being to set forth the specific facts 

and circumstances relied upon as constituting the particular offence 
216 charged." In view, however, of the simplicity and directness of the pro- 

visions of the military code, a strict observance of this rule is not called 
for in some instances. Thus it is generally sufficient to allege in a specification 
to 8 charge under Art. 47 that the accused did desert; and so under Art. 38, 
that he was found drunk, &c.; without specifying in what the desertion or 
drunkenness consisted or by what acts i t  was indicated. But, except in such 
familiar cases, to describe th8 offenee in the specification merely in the words 
by which it is designated in the charge, or in the Article, is  bad pleading; and, 
where the description is thus bald, the court, upon the motion of the accused, 
mcSy properly require the specification to be made more d e m t e  or be stricken 
out. 

Should describe the complete offence. Lastly, the speciflcation, in its 
statement of facts, should set forth such facts as will be sufficient, if proved, 
to sustain, not only the specific charge in contradistinction to any other, but 
also such charge in its entirety. A specification statipg facts which will es- 
tablish only a portion of the offence charged, or a secondary or incidental 
offence, will be as insufflcient in law as  if i t  stated facts representing an offence 
of a totally' different nat~re. '~ A familiar instance of a specification not sus- 
taining in its entirety the charge, would be one in which, the charge belng d e  
sertion, the specification alleged an absence without leave only; or one where 
under a charge of " robbery" the specification described a larceny only, the 
averment a s  to the use of foree, &c., being omitted. The fact that the court 
may find guilty of a lesser offence will not excuse the pleader from the ob- 
servance of this rule. 

Each of several specifications to be completa and independent. I t  should 
be noticed that where there are several spedfications, the present rule is to 
be applied to the framing of each specification precisely a s  if i t  were the only 
specification in  the case. While one good specification will sustain the charge, 
any number of defective specifications Will fail to do so. Each specification, 
therefore, should be entire and sufficient per se. Independently of every other 
specification, and without borrowing from, or referring to, any other, each 

separate specification should contain all the allegations, substantial and 
217 formal, which are necessary apd proper both to complete itself and to 

support the charge as  laid." 

IV. THE PREFERRING OF CHARGES. 

PRELIMINARY INVESTIGATION--CHARGES TO BE WELL
FOUNDED. Only such charges as, upon sufficient investigation, are ascer
tained to be supported by the facts--are found to be sustained by a t  least g r i m  
facie evidence--should be preferred for tdaL The preferring of charges, with- 

*DIQEST,225 ;0. 0.37, Army of the Potomac, 1861. See case of Pvt. Macnamara, 
(Simmons f 413,) where a Charge which merely named the offence without specifying 
the facts in which it  consisted, was held insufecient as being so defective that a sentence 
could not be predicated thereon. 

14Compare instance, (in a naval case,) of a speciflcation held not to have supported 
the charge, in 9 Opins., At. Glen., 223. 

"See C. 0.12, 83, Dept. of the Mo., 1862; Do. 16, Id., 1863. In the Orst of these 
Orders, the fact that the pleader had inserted a general statement of time and place 
at  the end of all the speci0cations, as applicable to all alike, instead of a separate 
statement at the end of each, was condemned by the reviewing authority as a marked 
irregularity. 
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out a proper-'investigation of the facts in the first instance-a neglect of duty 
which m y  entail, besides a needless waste of time spent in the trial, the arrest 
and confinement of an innocent person-has been repeatedly severely reflected 
upon in General Orders.le In  the British military law, such investigation is en
joined by express statute?' A charge indeed should not be preferred a t  all where 
the case is susceptible of being properly disposed of, without trial, by the com- 
manding officer." 

CHARGES NOT TO BE FRIVOLOUS OR BTALICIOUS. All charges should 
be substantial and made in good faith. Where, as the result of imperfect 
investigation or otherwise, frivolous charges are preferred, or where the 
charges are actuated by a hostile animus and are not in themselves well- 

founded, they are not a proper basis for a trial by court-martial. When such 
charges have been tried, they have not unfrequently exposed those preferring 
them to grave censure and in some cases to severe punishment.* 

TO BE PREFE-D AGAINST THE RESPONSIBLE PARTY. The 
charge in every case should be preferred only against the person responsible for 
the act. Where there is any doubt as to which of several persons is the one 
properly chargeable with the offence committed, they should not all be charged. 
if by a more complete investigation the guilty party can be distinguishep 
Further, where superiors and inferiors have offended togther, or superiors have 

sanctioued offences of subordinates,-whatever proceedings it may be 
219 thought proper to take against the latter, charges should certainly be pre- 

Ree G. C, M. 0. 70, 1875 ;G.0.57,Dept. of the Tenn., 1864;Do. 50, 53, Dept. of the 
East, 1866;DO. 41, Id., 1868;DO. 10, 13, 17, Dept. of the Lakes, 1867;Do. 33, 38, Dept. 
of the Platte, 1868; Do. 33,Dept. of La., 1888; Do. 24, Fifth Mil. Dist., 1868;Do. 16, 
153,Id., 1869;Do. 26,Dept. of the Mo., 1870;Do. 3,Id., 1872;Circ., Id., Nov. 15, 1871 ; 
Q. 0.7,Dept. of the Gulf., 1872;Do. 11,Dept. of the Columbia, 1872;Do. 29, 71 Dept. of 
Dakota, 1873. 

n'' The charge made against every person taken into military custody shall, without 
unnecessary delay, be investigated by the proper military authority, and, a s  soon as  may 
be, either proceedings shall be taken for punishing the offence, or such persons shall be 
dtscharged from custody." Army Act 8 45, (6.) A court-martial should not investigate a 
vague or defective charge. Simmons 8 457. 

IsCommanding ofecers, in forwarding charges, may well be, and have sometimes been, 
required in Orders to certify that  they have fully investigated the case, and believe that 
the charge can be fully established. See the excellent G. 0. 73 of 1892;also G.C. 16. 0. 7, 
Div. of Atlantic, 1887;Circ. No. 10,Dept. of A r h n a ,  1892. 

18 Bee a recent case in O. C. M. 0.71 of 1879. I n  sundry cases reported by James, (see 
pp. 814, 241,266. 840,372, 338-9. 583. 604-5, 792,) the preferring of frivolous or baseless 
charges is severely animadverted upon by the reviewing authority, and in several instances 
the ofecers who preferred the same are summarily dismissed the service. In G. 0. 86, 
Dept. of the Yo., 1867. Gen. Hancock observes :-"To prefer accusations which cannot 
be maintained is  highly injurious t o  the service and reflects discredit upon those who 
prefer them ;and if upon trial the charges are found to be groundless, the ofllcer preferring 
them should be .held accountable and be tried himself for preferring malicious charges." 
Frivolous charges relating to personal mattera are condenmed by Gen. Crook, in G. 0. 2, 
Dept. of the Columbia, 1870,a s  follows :'' It is to be regretted that the Department Com- 
mander ahould be called upon to convene n court-martial to  settle differences of opinion 
and peccadilloes between officers, which, it seems to him, should be settled among them- 
selves, and not only without trouble, but without their being published to the world." 
And see remarks of the same Commander, in G. C. M. 0. 3,Dept. of Arizona, 1884,as  to 
the impropriety of making personal difeculties between ofecers the subject of charges. 

In G. O., Hdqrs., Totoway, Qct. 30, 1780, General Washington comments upon the 
charges in the case of Col. Thomas Proctor, of the Artillery, as  "vexatious, groundless, 
and illiberal." He adds-" It is with pain tha t  he has seen several instances, for mme 
time past, in which personal pique ha8 given birth to prosecutione as  unjust ae they were 
indelicate and improper." 

= I n  certain cases, published in G. C. M. 0.120,Dept. of the East, 1870,where three 
soldiers were separately charged, tried and sentenced, for the same act as c0DImitted by 
each, the proceed:ngs were all disapproved because i t  did not appear from the evidence 
whlch one was the actual offender and responsible party. 
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ferred against the former, as  primarily responsible and deserving punish- 
ment?' So, where duties have been improperly performed by soldiers, by reason 
of their having been assigned to the same when drunk or otherwise unfitted to 
perform them, by superiors cognizant ?f their condition, it is the latter who, a s  
primarily responsible for the consequences, should become subject to charges 
rather than the former." 

BLL EXISTING GROUNDS OF A C C U S A ~ O NTO BE PRESENTED 
TOGETHEIGMULTIL'LICATION AND ACCUMULATION OF CHARGES. 
While charges should be prepared and preferred with as little delay, after they 
have been investigated and determined to be well-founded, a s  may be reasonably 
practicable,* care should be taken that all the charges and specifications to 
which the party may be subject be preferred together. Unlike the ordinary 
criminal procedure, where but one indictment, setting forth (in one or  more 
counts) a single offence or connected criminal t r m ~ a c t i o n , ~ ~  is  in general brought 
to trial a t  one time, the military usage and procedure permit of an  indefinite 
number of offences being charged and adjudicated together in one and the same 
proceedingdm And, with a view to the summary and final action so important in 
military cases,-wherever an officer or soldier has been apparently guilty of 
several or many offences, whether of a similar character or distinct in their 
nature, charges and specifications covering them all, should, if practicable, be 
preferred together and together brought to trial; separate sets of charges, 

where they exist, being c ~ n s o l i d a t e d . ~ ~ h e r e  all the charges to which 
220 a party i s  amenable are known or can readily be ascertained, and the 

testimony to establish them is available, to bring one or a portion to trial 
separately, and the other or remainder to a further trial later, is an  irregular 
pr~ceedicg .~  

What is known a s  the "occumu~ation" of Charges,-which is  the allowing of 
separate slight offences to pass apparently unnoticed, until a sufficient number 
have been committed to make up together, when stated in separate speAfications, 
a show of grave misconduct in the aggregate,-has been universally condemned, 
and the preferring of charges thus reserved has been commonly attributed to a 
hostile animus, to the serious disadvantage of the prosecution upon the trial." 

=Compare DTGEST,379 O 3. 
=See G. 0. 2, Dept. of the Platte, 1873 ;G. C. M. 0. 46, Dept. of Texas, 1880. 
=Charges should not in general be preferred after the  offence has been once passed 

over, and the accused has been released from arrest and restored to  duty, and his mis- 
conduct has not been renewed. Surgeon Joliffe's Case. James, 516, Bombay R., 3. 

*See Sec. 1024, Rev. Sts. 
" In  an old case, (1819,)-that of Col. Wm. King, 4th Infy., there were thirty-one 

specifications. Specifications setting forth distinct acts of offence were especially numer
ous in  cases during the  late war ; amounting in one instance, publishee i n  G. 0. 43, War 
Dept., 1863, t o  siffity-mein number. 

See DIGEST,227. 
 
Such a proceeding is condemned in G.C. M. 0. 37, Dept. of the  Platte, 1872. 
 

*"Delaying to bring forward charges " and " permitting them to  lie dormant, justifies 
the  impression that  the prosecutor is not actuated by public motives alone in  their insti- 
tution." Simmons g 382. "It is highly improper to hold charges in reserve against an 
ollicer or soldier in order t h a t  they may a$cumulate so a s  t o  form collectively a crime of 
nuffiGient magnitude to  justify a prosecution." Macomb, 26. And see Tytler, 162, 163; 
De Hart, 99;  Harwood, 46;  Ives, 88; 1 Opins. At. Gen., 295; G. C. M. 0. 71 of 1879; 
G. 0. 12, Dept. of the  Mo., 1862; Do. 53,aDept. of Va. & No. Ca., 1863; Do. 41, Dept. of 
Washington, 1868; Do. 10, Dept. of the Platte, 1871 ;Do. 30, Dept. of t h e  South, 1873; 
G. C. M. 0. 2, Dept. 6f Texas, 1882; Do. 45, Div. Pacific & Dept. Cal., 1882; DIG~ST, 
226-7. In  two cases reported by James, (pp. 203, 461,) the  accuser, an inferior in rank, 
who had accumulated charges against hls superior, the accused, was dismissed the service, 
in  the Order publishing the proceedings. The rule of course does not apply where the 
offences, though long since committed, have recently all come a t  the same time t o  the 
kmowledge of the officer preferring the charges. G. 0. 33, Dept. of Arizona, 1871. 
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Where indeed the dereliction of the party consists in the habitual nature of his 
misconduct-as that  he  is habitually addicted t o  becoming drunk-it may be 
proper to  delay preferring the charge till instances sufficient to  indicate the fact 
of habit have transpired ;but such delay should not be unreasonably prol~nged.'~ 

BY WHOBT CHARGES ARE TO BE PREFERRED." Preferring charges, 
in a general sense, consists i n  being t;he author of, or person responsible for. 

specific accusations presented against tin officer o r  soldier. The "ac- 
221 cuser," referred to  in  Art. 72, is, i n  this sense, the  preferrer of the  

charges; and so is  the  "prosecutor" where he has  either originated 
or adopted the accusation. I n  law, however, and as the term is employed in . 
the present connection, the preferr?ng of charges consists in the  formal sub- 
scription and authentication of such charges for official purposes. A military 
charge, by whomever initia,ted, must-to serve as a proper basis for official 
action and trial-be formally preferred by a commissioned officer of the army. 
Such a charge may o1.iginate either with the formal preferrer himself, o r  with 
any other individual, whether or not in the military or public service. A 
civilian if first advised or personally cognizant of a serious offence committed 
by a n  officer o r  soldier, may, a s  properly a s  any military person, bring the  
same to the knowledge of the military authorities, and indeed is  but performing 
a public duty in  so doing." So, a charge may be advanced i n  the  first instance 
by a n  enlisted man. But  although a civilian or  a soldier may prerjent the 
charge i n  writing and duly framed, the  fomal  preferment of the same-the 
legal act-must be by and under the signature of a n  oficer." A preferred 
charge is an official paper, and must be officially subscribed. 

Any officer, of whatever rank, and whether or not exercising command, may 
legally prefer a charge, and a t  any time. There is no military s tatus  which 
involves a legal disqualification to prefer a charge ; a n  officer, though himself 
under charges, in  arrest, o r  under sentence, may not only originate but formally 
prefer charges with the same legal effect a s  any other officer. But  while any 

officer may legally thus act, the preferring of charges by certain officers 
222 is not favored. Thus charges by a junior against a senior in rank, un- 

less ordered t o  be preferred, or sanctionec, by a conlmon superior, a re  
not encouraged in practice,= though peculiar circumstances will sometimes 

20 See DIGEST, 226. i n  such case each thstance should of course form the subject of a 
separate specification. 

"Compare, under this head, DIGHIST, 233-234. 
*That the validity of a charge is  not affected by the fact that i t  originuted with 

a civilian, see G. 0. 33, Dept. of Arizona, 1871; also Gen. Swaim's Case, G. C. M. 0. 
19 of 1885. 

*The peculiar practice of the preferring of charges against naval officers by the 
Secretary of the Navy has no counterpart in the military service. As to the objections 
to this practice, and i t s  sanction by usage, see Trials of Com. Wilkes, pp. 2-3, and 
of Com. T. A. C. Jones, p. 367. 
=In January, 1778, Lieut. Gen. Burgoyne, while a prisoner of war a t  Cambridge, 

Maas., preferred a charge against Col. David Henley, of the continental army, com
manding a t  that place, which was entertained by Gen. Heath, (comdg. Eastern Depart- 
ment,) and a court-martial ordered by him thereon, a t  which Gen. Burgoyne acted a s  
prosecutor. Heath's Memoirs, 149-156. 

*Such charges have been especially discouraged in the British service, where, i n  
repeated cases, juniors who have preferred and prosecuted charges against their seniors 
have been severely rebuked, and not rarely, if commissioned officers, dismissed, or, 
i f  noa-commissioned oElcers, reduced to the ranks. See James, pp. 5 4  167, 203-4, 210. 
266, 331, 372, 463, 539-40, 543, 583, 600-1, 648, 727, 759. In the review of one of 
these cases-401. Quentin's-it is remarked by the Commander-in-chief: "A regard due 
to the subordination of the service must ever attach a severe responsibility to subordi
nate officers who become the accusers of their superiors." 
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justify them." In general, charges will most appropriately be preferred 
either by the commanding otacer of the accused, by a superior in rank, or by 
the judge advocate of the court,-the latter acting officially and by the direc- 
tion express or implied of the convening authority. In any case an o5cer 
may be ordered by his proper commander, (or by the President, through the 
Secretary of War or a military representatixe.) to prefer charges against 
another officer or an enlisted man.- 

AUTHENTICATION. A charge is oficially authenticated and preferred by 
the formal subscription of the same by the preferring offlcer wlth hi# name, 
rank, regiment, corps, or office." It is not essential, to give a court-martial 
ju~ i sd i c t i o~of the offence or the offender, that the charges should be thus 
authenticated, or signed a t  all, provided they evidently emanate from an author
ized source. Such court, however, might properly defer proceeding to trial, 
a s  might also the .accused properly object to be arraigned and to plead, where 
the charges had been omitted to be subscribed in the usual manner. 

TO WHOM TO 31 PREFERRED. Charges are to be preferred to the 
commander authorized to order, or who would, under the circumstances, 

223 most appropriately order, the court. Such commander, (where trial 
by a general court-martial is proposed,) will be the Division, Department, 

or Army commander, (or in time of war a commander empowered by Art. 73,) 
the Superintendent of the Military Academy, or the President. By preferring 
to is meant officially addressing and forwarding to the commander, arough the 
proper military channels, (or directly where permissible,) the formal charges; 
the same being usually accompanied with a request or recommendation, ex- 
pressed in the letter of transmittal, that such charges, if approved, be referred 
to a court-martial for trial. Charges against enlisted men should now be ac- 
companied by the statement, in regard to enlistments, discharges, &c,required 
by par. 1015, and by the evidence of previous convictions required by par. 
1018, A. R.= 

In the rare cases in which a commander authorized to order a general court- 
martial himself prefers directly the charges, he will properly prefer them to 
the court through the judge advocate; unless he be the "accuser or prosecutor " 
of the accused in the sense of Arts. 72 and 73, when he will prefer them to 
the President or the "next higher commander," as the case may be. 

V. THE REFERRING OF CEL4RGES FOR TRIAL. 

BY WHOBI AND HOW REFERRED. Regularly and properly charges can 
be referred to a general court-martial for trial only by the commander by whom 
the court has been convened, (or his successor in command,) or by his authority. 
The referring of charges to the court by the "highest authority on the spot "
as  the post comman4er-has been'sanctioned in some Orders, with special view. 

In Col. T. Chambers' case, (1826,) the charges, for drunkenness, kc., on whlch he 
was dismis@, were preferred by a captain of the regiment. 

-This point was in substance held by Maj. Ow.  Brown, a s  Qen. Comdg. the Army, 
in a. 0. 8 of 1826. 
n Slgning charges as "by order" of a superior Is not approved or customary in our 

practice, though the signing may have been ordered in fact. Otherwise in the British 
service. Simmone S 

aIt has been observed that, i n  forwarding: charges, to a department commander, the 
omcer forwarding i s  not entitled to prejudice the'accuaed by adding a statement th8t 
hls character in the service is "bad," or to  that eEect 0. C. M. 0.41, Dept. of the 
I'latte, 1888. 
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form." How f a r  the  judge advocate may be empowered to amend, &c., will be 
considered in Chapter XIII.  I t  need only be said here that he  can have no 
authority for this purpose virtute oficii, but must be thereto authorized-if 
authorized a t  all-by the superior by whom he has been detailed. 

I t  may be added that  where a command is furnished with a competent officer 
of the Judge AdvocateGeneral's Department, or staff officer acting as  such, all 
charges will have been fully revised before being referred for trial. There will 
thus rarely be occasion for any considerable amendments a t  a later stage. 

VII. ADDITIONAL CHARGES. 

This is a technical term in military law, meaning new Charges which a r e  ad
vanced after the preferment and service of the particular Charge or set of 
Charges for the trial of which the court has been ordered, or upon which the 

accused was originally intended to be arraigned." Such Charges may re
226 late to  past transactions which were not known by or brought to the atten

tion of the officer framing or  ordering the original Charges, a t  the time 
these were preferred; or they may, as is  more frequent, arise from acts of the 
accused subsequent to his arrest on the original Charges. Thus if, af ter  such 
arrest, he  commits a "breach of arrest," a n  "additional" charge will properly 
be  added i n  the case, and served upon him. Charges of this class do not require 
a separate trial, but may and properly should be tried by the same court which 
tries the original Charges, and a t  the same time. They must, however, be 
brought before the court prior to its being sworn. After the court has  been duly 
sworn to t ry and determine '' the matter now before it," further or ".additional " 
Charges (o r  specifications) cannot legally be entertained by it at that  trial, but 
must await a separate investigation:' 

VIII. T H E  SERVICE O F  CHBRGES. 

FORM AND MANNER O F  SERVICE. The service of Charges consists in 
delivering personally to  the accused a t rue copy of the charges and  specifications 
upon which i t  is proposed to bring him to trial. There is properly in military 
law no other service of charges than a personal service, since the United States 
is supposed to have the accused always in  custody or  within i ts  control? The 
service is usually made by the judge advocate of the court, the adjutant of the 
command,* o r  other officer o r  non-commissioned ofFcer detailed for the purpo~e.'~ 
I n  a case of a n  accused soldier who is illiterate,or imperfectly acquainted with 
the English language, the  charges and specifications should be read and their 
contents explained to him by the  officer making the service." 

in its  opinion, preferable. " This action on the part of the court," observes Gen. Han
cock, "was an illegal and unwarrantable assumption of authority which cannot be sanc
tioned." And see the comment of Gen. Wheaton upon a similar case, in G. C. M. 0. 16. 
Dept. of Texas, 1893. 

"See G. C. M. 0. 17, Dept. of the Colorado, 1894. 
a In a few early cases, " supplementary " charges, so called, wep? added after " addi

tional'" charges. See instance in G .  0. 72 of 1826. 
"'See the law on this polnt as stated in DIGEST,97, 227 ; also Simmons 8415 ; Kennedy, 

81-2 ;De Hart, 102 ;G. C. b1. 0. 39 of 1867 ;G. 0.13, Northern Dept., 1864. 
47It may be noted that the entering of a written charge against the prisoner by the 

oficer making the arrest, in the manner indicated in Art. 67, cannot Zn general answer 
a s  a personal service of the formal charges and specifications. 

Slmmons 1416. 
49 The service may be made by a private soldier or even by a civilian, but this is  not 

usual. 
Simmons § 416. And see Rules of Procedure 5 14 (B.) 
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227 In making service it is desirable, in a case of importance, that the offl- 
cer, &c., should note on the originel draft the fact, date and place of 

the delivery of the copy. I t  is aI% proper that he should compare with the 
accused the original and copy furnished, so that both parties may be assured 
that a true copy has been served. 

List of witnesses. Though the accused has no right to demand it: it is yet 
proper and desirable that there should be appended to the Charges a s  served 
upon him a list of the witnesses by whom it is proposed to snpport them. The 
accused will thus be the better advised of the source and basis of the complaint, 
nnd so better enabled to prepare bis defence and to determine what witnesses 
he will require to rebut or impeach mose of the Government. The list, how- 
ever, is not part of the Charge and is frequently omitted. Though added and 
served therewith, i t  will not oblige the prosecution to introduce the witnesses 
named or any of them nor estop i t  from introducing such other witnesses as 
may be deemec? material.m 

TlXE OF SERVICE. The law li~dicates no particular time within which 
charges should be served upon enlisted men, but, in the case of officers, Art. 71 
of the code in effect prescribes that, "except a t  remote military posts or sta- 
tions,"" a copy of the charges shall be served "within eight days after the 
arrest." At "remote" posts, &c., the time is left indeMte; but in  all cases, 
whether of officers or soldiers, the interests of justice and of military discipline 
unite in requiring that charges should in general be served either simul- 
taneonsly with the arrest, or as soon after arrest a s  is reasonably practicable." 

EFFECT OF DEFECTITE SERVICE OR, NON-SERVICE. The service of 
charges, however, is not an  msential proceeding. So, the fact that there is a 
material variance between the charges upon which the accused is arraigned and 

the copy which was previously served upon him cannot avail him as a 
228 legal objection in bar of trial, or affect the validity of the judgment of 

the court.66 Nor can even the  fact that there has been no service a t  all 
have such effect. Where, however, such a variance is apparent, or the accused 
has been served a t  a time unreasonably close upon the day or hour of trial, 
or has been neglected to be served at all, the court, in view of the 93d Article 
of war, will ordinarily justly grant him, if he asks it, such a reasonable con
tinuance as will enable him sufficiently to examine the actual charges and 
prepare his defence or plea to the same.w 

SERVICE OF AMENDMENTS,&c. I f .  after the service of the original 
charges, and before arraignment, such charges have been materially amended, 
there should properly be a reservice upon the accused, a s  soon as  practicable, 
of the amended charges:' and service should be similarly made of " additional " 
charges, if any are preferred." 

Hough, 705 ; Simmons S 423 ; G.0.52, Dept. of the Plattc, 1865. 
F2 Simm0118 5 425 ; DIGEST, 235, 751. 
"See this term defined in Ciiapter IX, where also the provisions of Art. 71 have 

been more appropriately considered. 
M See Simmons 5 416, 417. ' 

Simmons $ 418 ; Griaths, 61-2. Note in this connection the ruling of the 0. 8. 
Supreme Court in the recent case of Johnson v. Sayre, 158 0. S., 109, to  the effect 
that the provision of Art. 43, of the naval code, that the accused shall be furnished 
with a true copy qf the charges and specifications " at the time he is  put under arrwt," 
bas reference to the time of the arrest for trial by court-martial and not to that of 
a previous arrest, a s  an  arrest to  await the action of a court of inquiry. 

ffl Simmons 5 418 ; Griffiths, 62;  G. 0. 52, Dept. of the Platte, 1888. ,,!I 
67 See Tytler, 218. 

Hough, (Pract lc~)  245. '., . % 
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THE FORMAL ORDEIKKG), MEETIlQQ, kc., OF THE COUBT. 

229 THE subject of this Chapter will be considered under the following 
heads :-I. The Convening Order, and Orders Supplemental thereto ; 11. 

The Meeting and Opening of the Court; 111. Preliminary Business; IV. Intro- 
duction of Accused ; V. Admission and Status of Counsel ; VI. The Clerk and 
other Assistants or Attendants. 

I: THE C.ONVENIN'G ORDER, kc. 

ITSEFFECT IN GENERAL. As already shown, a general c,ourt-martial is 
consti6uted by a military order, issued either by the Commander-in-chief or 
m e  of the military commanders specifically authorized for the purpose by 
statute. In  its usual form this Order is a direction to certain officers named to 
assemble a t  a certain time and place and form a court for the trial of a person 
or persons spedfically or in general terms indicated, and to a further ofEcer 
to act a s  judge advocate of such court.' A copy of the Order, written or printed, 
is properly, and in practice, delivered or transmitted to each of the oficfsa 
designated. I ts  phrticulars illustrate In brief the law heretofore stated at 
length in regard to the constitution and composition of general courts. 
PAEYICULARS--1. THE C U T I O N .  This, where the court is convened 

by a military officer, should indicate the headquarters of the command of the 
officer who makea the order. As-" Headquarters ,of the Army; " "Head

quarters, Army of the Potomac; " "Headquartera, Department of Cali- 
230 fornia ;" "Eeadquarters, First Division, Firat Army Corps," &.,-with 

the place a t  which the headquarters are situated, and the date. B 
issued by the Commander-in-chief, the Order may be headed-" War Depart- 
ment," or  "Headquarters of the Army, Washington, D. C.," according as it 
is issued through the one or the other. If the order proceeds from the Superin- 
tendent of the Military Academy, the heading will be "U. S. Military Academy, 
West Point, N. Y." The caption should not onlx identify the command; but 
indicate that i t  i s  one of which the commander is authorized to convene a 
gepera1,court-martial: otherwise i t  is invalid upon its face.' That the Order 
is dated on a Sunday affects in no manner its validity.' 

2. PLACE AND TIME O F  MEETING. The Order then proceeds to 
announce and direct that a General Court-Martial will assemble, .or convene, or 
is appointed to meet, a t  a certain place, naming a particular post, station, LC.,' 

I See pars. 1002, 1003, 10W. A. R. 
8ee DIGBIST,648. 

? DIQBIST,648. 
In Q. Field 0.4, Dept. of Dakota, 1867, the court is  ordered to meet on a transmrt 

steamer. In Q. 0. 76 of 1869, it  was directed that-" Military courts will be assembled 
at posts or stations where the aggregate expenses of trial or examination will be least" 
Par. 1003 of the present Army Regulatlohs declares--"The place of holding a court is 
designated by the authority appointing it. Military court6 will be aeeeinbled at posts or 
stations where trial or examination will be attended with the lelat expense." 

158 
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on a certain speclfled day, "or," as i t  is usually added, " as soon thereafter as 
practicable." The time or place, or both, may be changed by a subsequent Order 
from the same source.' I t  would not be proper for the court, of its own 
authority, to depart from either; though if i t  did so the validity of the proceed- 
ings would not necessarily be affected: a general approval of the same by the 
commander would ratify the irregular acti0n.O 

3. THE NAXE OF THE PARTY OR PABTIES TO BE TRIED. The 
Order then subjoins: "for the trial of "--naming a certain offlcer or 

231 enlisted man-" and such other persons (or prisoners) as may be brought 
before i t  ;" or, more generally, since i t  is not necessary to designate any 

particular person or persons,'-" for the trial of such persons as may be brought 
before it." Where a particular person i s  named, i t  is usually an officer, Cc., 
whose trial was the original or special occasion for convening the court. The 
party named, if any, should of course appear to be a person within the military 
jurisdiction. If the Order specifies that the court is convened for the trial of 
a certain class of military persons only, its effect i s  to preclude the trial of per- 
sons not within that class. .Thus a court would not be authorized to try an 
enlisted man under an Order directing i t  to assemble for the trial of "officers." 

. 4. THE DETAIL OF THE IEPBERS. The Order-then proceeds to name 
the officers who are  to compose the court, observing the principles of law here- 
tofore laid down in regard to the class, rank, number, &c. The number must 
of course be a t  least five and not more than thirteen. The detail are arranged 
in order of rank, but the senior and first in the list need not be, and is not in 
our practice, designated a s  "President."' The precedence given to certain offi- 
cers a s  senior to others in the Order i s  conclusive on the court till changed, a s  i t  
may be, by a supplemental Order ;but an error in the statement of the rank, or 
relative position of any member, or of his regiment, corps, or office, will not 
affect the validity of the Order." 

The detail in the original (or a supplemental) Order is the authority for the 
members named to appear, be sworn and act on the court,'l and consequently to 
absent themselves (if necessary) from their posts or stations, and to receive 
transportation or mileage if the same be otherwise allowable and duly certified." 

5. THE DESIGNATION OF THE JUDGE ADVOCATE. This usu- 
232 ally follows the detail of the members, but the Order is not defective if i t  

fail to name an officer as judge advocate: one may be appointed by a s u p  
plemental Order. Sometimes indeed the original Order expressly states that a 
judge advocate will be designated in a subsequent Order. 

6. CLAUSE ACCOUNTING FOR THE NUXBER, kc . ,  OF 'MEMBERS. 
Where the detail is less than thirteen i t  is customary to add in the Order, follow- 
ing the language of the 75th Article, a clause to the effect that-" No greater 
number can be detailed without manifest injury to the service." The early 

5 See De Hart, 88. 
eIn  Q. 0. 172 and 185, Dept. of the Ohio, 1863, the proceedings were disapproved be- 

came the court in one instance, met and acted at  a place, and, in another, on a a t e ,  
other than a s  indicated and directed in the convening Order. 

7 See a. 0 .  52, Div. Pacitlc, 1865. 
~DIQEST,548, and note ;G. 0. 108, Army of the Potomac, 1882. 
'See pare. 1002, 1004, A. R. 
-See G. C. M. 0 .  100. Navy Dept., 1893. 
=An ofecer may be detailed upon a court-martial by telegraph. A telegram, how

ever, to an ofecer to the eEect that he will be, or is to be, detailed by a formal order, 
will not per 8e authorize his ~ c t i n g  as a member. See a. C. M. 0 .  42, Dept. of the Mo., 
1874. 

As to the certificate, see post. 
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rulings of the U. S. Supreme Court and the Supreme Court of New Pork, in 
which this Article was cqnstrued, have been heretofore referred to," and i t  has  
been seen that  such clause is quite unnecessary, the determination of the Com- 
mander that  thirteen cannot be detailed without manifest injury, &c., being 
sufficiently signified by the mere fact of his detailing a less number?' 

The wording of the clause sometimes is-" No other members, or officers," &c.; 
this form being employed for  the  double purpose of declaring, not only tha t  no 
other, i. e. greater, number can be detailed without manifest injury, &c., but also 
that  no officers of other, i. @. higher, ranlc can be selected; the object of the  
clause in  its latter purport being to account for the placing upon the detail of an 
officer or officers juntor to  the accused, which Art. 79 prescribes shall not be 
done " where i t  can be avoided." But  it is as unnecessary to  account in  terms 
in the Order for making the case a n  exception to the rule of Art. 79, a s  it Is t o  
explain in  terms the not detailing of the maximum number. This form of the  
clause in  question i s  therefore a s  superfluous a s  that  first mentioned." 

The direction sometimes added here, to the effect that, should some of the 
members fail to arrive, the court may proceed t o  business provided the number 
present i s  not reduced below the legal minimum,' is also wholly unnecessary; 
the rule of law (Art. 73) empowering five to constitute a court under all  circum- 

stances being now perfectly well understood. 

233 7. DIBECTION AS TO HOURS OF S E m m .  Where, i n  the opinion 
of the convening authority, the exigencies of the service, o r  other circum- 

stances, require that  a n  exception be made to the general rule, i n  regard to the 
proper hours of session, prescribed i n  Art. 94:' it is added in the  Order that- 
"The court will sit without regard to hours:' " This direction is not unfre- 
quently given in a supplemental Order. 

8. TFIE CERTIFICATE AS TO TRAVEL. The Act of June 30, 1882, 
c. 254, in appropriating, among other things, for the mileage of officers travelling 
"on duty under orders," acided-" the necessity for  such travel t o  be certified 
by the  officer issuing such order." In cases, therefore, where the convening 
Order details officers stationed a t  posts, &c., other than the post o r  station at 
which the court is to be held, the following certificate is now subjoined :-" The 
travel involved i n  the execution of this Order is necessary for  the public serv
ice," * or in  terms to this effect. 

9, SUBSBIPTIOM OF THE OED= The original order, (which may be 
written or printed,) should appear subscribed, in  writing or in print, by the 
President or Secretary of W a r ;  ls or  by the military Commander, with his rank 
and a reference to his command a s  indicated in the  caption. The subscription 
should be consistent with the caption. Copies of the Order a r e  commonly 
further authenticated by the signature of the Adjutant General, Assistant Ad
jutant General, o r  other staff officer. 

SUPPLEMENTAL ORDERS. Prior to the organization of the court the 
Convening Order may be amended, modified, or supplemented by any number of 
subsequent Orders from the same source,-by which a member o r  the judge 
advocate may be relieved, new members added or substituted, the place or time 

l4 See DIGEST, 88. 
Is DIGEST, 89. 
l0 See this Article as separately considered in Chapter XXV. 
' 7  G. 0 .  9 of 1892 declares that when authbrity is thus given, "the order must state that 

It is  necessary for the sake of immediate example." 
Issee G. 0. 86, 131, of 1882. 
10The subscription by the Secretary is  presumably of course by the authority of the 

Presldent and his act in law. See G. 0. 35 of 1850 ; also Chapter 111-OBDEBS. , 

VII.See Chapter '3 
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of meeting changed, the hours of session extended, &c I n  the record 
234 of trial these Orders will properly fallow the original Order, so that they 

may readily be compared therewith, and the authority of the court and 
of each member, and of the judge advocate, to a c t  a s  they a re  shown to act in  
the proceedings, may clearly appear. Supplemental Orders may also be issued 
a t  any stage pending the trial.: they are comparatively rare, however, after the 
arraignment. 

11. THE MEETING AND OPENING OF T H E  COURT. 

ARRIVAL, COMING TO ORDER, AND SEATING OF YEMBERS. Pur
suant to the Convening Order, (and the supplemental Orders, if any,) the 
officers named in the detail for the court assemble in  full uniformZo a t  the 
time and place named, in such building or room a s  may have been set apart 
for the purpose by the post, kc., commander, or provided by the quartermaster's 
department. When five or mare have arrived, they may proceed to business: 
till five appear those present usually adjourn from day t o  day to await the at- 
tendaoce of a t  least the minimum number." 

A quorum of members being assembled, they a r e  called to  order by the senior 
a s  presiding officer, and, a s  the roll is called by the judge advocate, take their 
seats according to their relative rank alternately a t  the right and left of the 
president, in  the manner of all judicial bodies. The judge advocate is com
monly seated a t  the table opposite the president, and seats a r e  provided a t  his 
right and left for the accused and his counsel, and for the witnesses; the 
former being also generally furnished with a separate table. 

OPENING TO THE PUBLIC. It is, in  the majority of cases, a t  this stage 
that the court is pronounced by the president to be open, o r  is considered to 
be open, to the public, the accused being a t  the same time introduced. Where 

indeed there is preliminary business to be deliberated upon, of the klnd- 
235 presently to  be considered-which does not require the presence of the 

accused, the public is  also properly excluded till this is transacted: i n  
the discretion of the court indeed the opening may be deferred till the time has 
arrived for the arraignment. I n  general, however, the opening of the court 
either concurs with i ts  original assembling or  follows closely upon it. It may 
properly, therefore, be noticed at this point. 

Originally, (under the Carlovingian Kings,) courts--martial, (accor8ing to 
Von &Iolitor,") were held in the open, air, and in the Code of Gustavuo Adolphus, 
(Art. 159,) criminal cases before such courts were required to be tried "under 
the blue slciss." The modern practice has inherited a similar publicity. With 
us, when once opened, the court-martial room-though a t  any stage of the 
trial it may be permanently closed a t  the discretion of the court-is, in  gen- 
eral, continued open throughout the investigation, (except when the doors 
are  closed for deliberation on interlocutory matters,) and also during the 

"As to the wearing of uniform, see rebarks in G. 0. 29, Dept. of the South: 1872; 
Do. 43, Dept. of Dakota, 1874. 

The more recent 6. 0. 103 of 1890, in prescribing that the full uniform coat '6 will 
be worn on all dress occasions," adds-" except that, when rendered necessary by the 
state of the weather, the president of a court-martial, court of inquiry, or retiring board, 
may authorize undress uniform to be worn by the members of tke court or board at their 
sittings." 

='That a less number than a quorum is  authorized to  adjourn, see DIGEST,88. 
=And see, on this subject, the learned and interesting publication-'6 Uber ~ffentlich- 

keit im kllnftigen Deutschen Militkstrafprozesse," by M. Gr. Bchnlthefss, Wtirzbnrg, 
1893. 
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closing arguments of the counsel, or till the fmal clearing for judgment.= 
While thus open the public is allowed to come and go much as in the civil courts. 
Noisy and improper persons may of course be required to withdraw and if 
necessary be forcibly excluded. So, if it is determined by the court, as it may 
be, that its proceedings shall not be reported except officially, newspaper and 
other reporters may be required not to take notes, under penalty of exclusion 

if they attempt it.u In general, however, such reporters are freely ad
236 mitted, and sometimes even special accommodation is provided for them. 

Where there is difliculty In clearing the court, excluding particular 
persons, or keeping order, the proper commander a t  the post, station, &c., may 
be called upon by the court to furnish, and will properly furnish, a suflicient 
force for the purpose. I n  the cases also of this nature which are within the 
provision of Art. 86, yet to be considered, the court may itself punish as for a 
contempt. 

111.PRELIMINARY BUSINESS. 

Five members having assembled, a court is constituted-not a court empow
ered to proceed to trial, because the member3 have not as yet qualified for this 
purpose by taking the oath prescribed by Art. 84, but a court competent to 
proceed with the pr&minary business. This business is of two kinds-(1) 
that which may be transacted before the accused appears or in his absence,
(2) that which can be transacted only in the presence of the accused. 

BEFORE THE INTRODUCTION, OR I N  THE ABSENCE, OF THE 
ACCUSED-Settlement of questions of precedence.. In  the great majority of 
cases, no business whatever is found to be required to be transacted by general 
courts-martial a t  tliis stage, the occasions for such business being removed by the 
previous proper revision of the charges, framing of the convening order, &c., a t  
headquarters. From time to time, however, an error in such order, caused by a 
misconception of the relative rank of members, may give rise to a question of 

precedence on the court, The order itself can of course be amended only 
237 by the convening authority ;b,ut a slight error of the kind indicated, such 

for example a s  may occur from mistaking the date of a commission, may 

%"At other times," ( 4 .  e., other than occasions of clearlug for deliberation,) "except 
to those persons who have been summoned as  witnesses, a court-martial is open to the 
public, military or.otherwise, subject to the capaclty of the room or tent in which i t  
is held, and the convenience of the conrt and parties before it." Simmons g 464. And 
see Clode, 1364;De Hart, 94; Drams~,318. 

%See Clode, 139; Hough, (P.) 778; De Hart, 109. In some cases the court has 
made a special order on the subject early in the proceedings. See Gen. Whitelocke's 
Trial, p. 7; Lt. Col. Johnson's do.. p. 3;Col. Quentin's do., p. 349;Capt. D. Porter's do., 
p. 377; Capt. Hurtt's do., p. 6. In the first-named case the reason was asslgned tha t  
otherwise subswuent witnesses would be advised as  to what previous witnesses had 
testifled. On Gen. F. J. Porter'e Trial, p. 31, the judge advocate having called the 
attention of the court to  the fact that the testimony a s  published in the newspapers 
contained gross errors, the conrt cautioned the reporters present against a contlnuance 
of the same. In U. S. v.  Holmes, 1Wallace, Jr., 10-11, i t  was announced on the trial 
by Mr. Justice Baldwin :-" We have the power to regulate the admission of persons 
and the character of proceedlnga within our own bar. No person will be 
allowed to come within the bar of the court for the putpose of reporting, except on 
condition of suspending all publicatfons till after the trial 18 concluded.'' But st 
military law, a publication, after an order by a court-martial prohibiting it, would not 
be punishable a s  a contempt. See Chapter XVII. 

The right to prohibit publications does not authorize the selzure by the court of 
notes taken in violation of its order. In  the case of Ricketts e. Walker, Calcutta; 1841, 
(Hough, P.,718;Manual, 162, note,) a reporter recovered nomlnal damages against 
the president of a court-martial for causing the forcible seizure of hie notes, which he 
had continued to take after bang ordered to desist 
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often be amicably corrected by the members themselves in their taking their 
proper places without waiting for the formal modification of the order. Where 
the error i s  less simple, as where its correction will require a construction of the 
law by the convening officer, the proper course will be to refer to him the ques- 
tion involved for his determination. Now that brevet rank is no longer operative 
on courts-martial, questions of precedence are less common than formerly. The 
most recent question of any importance of this class was whether an  oacer, 
while acting a s  aid-de-camp of the General or Lieut. General, should sit on a 
court according to his increased rank as such or the inferior rank of his actual 
military office; and i t  was held by the Judge Advocate General,*-and the At- 
torney GeneralZB concurring with him, that the former, as being the legal rank 
of the officer a t  the time, should determine his relative position on the court. 

Questions a s  to the  sufflciency of the  charges. On looking over the charges 
in the case to be tried, copies of which will properly have been laid before the 
members by the Judge Advocate, the same may be found by the court to be so 
clearly defective upon their face a s  properly to call for revision before trial.= 
As already pointed out, the court has a t  this stage no authority of itself to make 
or direct to be made any material modification of the charges. If, therefore, the 
necessity for such modification is obvious, the court will a t  once communicate on 
the subject with the convening commander, with a view to having the proper 
correction or reframing ordered. Or if the judge advocate has already been 
authorized by such commander to make, with the concurrence of the court, such 
amendments of the pleadings a s  may be found desirable, the required changes 
may be made forthwith. 

Other questions. The court a t  this stage may also entertain any serious 
238 consideration-suggested by the form or contents of the convening 

order, or by the charges, or the two together--affecting i t s  own-legality or 
powers as a military body. But unless the defect be a palhbly fatal one, which, 
if not corrected, will clearly invalidate the proceeding$, the court will not in 
general, of its own motion, raise an objection calling in question the original 
authority of the commander, or its own right to exist or to try, but will leave 
the same to be regularly raised by the accused, as presently to be indicated. 

BFTER'THE INTRODUCl'ION OF THE ACCUSED, AND BEFOSE 
THE COURT I S  SWORN. The princiml preliminary business of the court a t  
this stage will consist of-1. Entertaining objections by the accused to further 
proceedings; 2. Entertaining objections by way of challenge to individual mem- 
bers. 

1.At this point the accused, being present, may properly raise, (and the ;court 
may properly hear and determine,) any objection going to the legal existence 
of the court or its authority to proceed further in  the case. Thus he may ob- 
ject that the court has not been legally constituted or composed, or that i t  is 
without jurisdiction either of the person or of the offence or offences charged. 
Till the charges are regularly before the court, upon the arraignment, an objec- 
tion to these or to  the power of the court to try them, would be premature. But 
the present stage i s  an appropriate occasion for raising, arguing and passing 
upon exceptions to the court as constituted or composed, such exceptions being 
of a radical character. What objections of this class would be valid and final 
has already been indicated in the Chapters on the Constitution and Composi- 
tion of General Courts. The Chapter on Jurisdiction has also exhibited the 

~8DIaeST, 148. 
16 Opins., 551. As to the right of precedence, on .courts-martial, of assistant surgeons 

with the rank of captain, see DIO~~ST,176. 
 
See Simmons $457 ; De Hart, 111. 
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grounds on which could be based exceptions t o  the authority of the court to 
ti'y the  accused. These classes of preliminary objections need not therefore 
be further considered. It will be sufficient to remark that, in case any of the  
objections referred to  be interposed by the accused and sustained by the mud, 
the prwident" will properly communicate the facts t o  the convening authority 
for such action as he may deem expedient. 

2. Whether or not any exceptions t o  the court a s  a whole be taken a t  this 
stage,-and such exceptions a re  comparatively rare,-this time is  the 

239 proper one for offering objections to  the  members by way of chaidenge 
under the 88th Article of war. The subject, however, of such objections, 

being an extended one, will best be considered i n  a separate Chapter. 

IV. INTRODUCTION OF ACCUSED. 

CASES O F  OFFICER AND SOLDIER BISTTNGUISHED, &c. The court 
having no control over the person of the accused outside the court-room," the 
accused-if a n  officer-will be conducted to the presence of the court by the 
adjutant, officer of the day, or other oficer detailed for the purpose; or h e  
will be ordered by the proper superior to  appear before the court, or to report 
to the judge advocate for t r ia l ;  or, (as where not in  arrest,) he  will appear 
voluntarily when notified of the time and place?' The  first form is not com- 
monly resorted to  except in a case pf close arrest. An enlisted man is usually 
sent, by the ofhcer of the guard or adjutant, to  the court-room under guard, 
his guard being directed to  report to  the  judge advocate. I n  the case of a non- 
commissioueil officer a guard may be dispensed with. Upon a n  adjournment, 
the accused is remanded, or reverts, to the custody, control, or status which he 
was under when first introduced." Whether officer or enlisted man, the a6 
cused shonld appear before the court in  uniform ; officers and non-commissioned 
officers without their s idearms or sashes." 

PRISONER NOT TO BE INTRODUCED M IBONS. The a c c ~ s e d  should 
not be introduced with hands or feet fettered, and if he has been previously 
confined i n  irons these should be take11 off before he is brought into the court- 
room,-unless there be reasonable apprehension of a n  attempt to  escape, or 02 
violence on his part, or of a rescue. I t  is a principle a s  old a s  the common law 
that, except where w c h  apprehension is entert/dined, the prisoner, a t  his arraign- 

ment, should be free in all  his limbs before the court, so that  he  may be in 
240 no manner hampered in making his defence.= I n  the practice of courts- 

martial, inasmuch a s  the accused is introdllced into the court before 
arraignment in order to be afforded an opportunity to exercise the right of 

Sec DIGEST, 318 S 17. 
* Simmons § 356, 473 ; De IIart,  119 ; DIGEST,314. 
 
aoAt the opening of Gen. Hull's trial it is stated, (p. 3,) tha t  the accused appeared 
 

" accompanied by an aid-de camp." 
a1 Simmons 1 473. 
*See a. 0. 29, Dept. of the South, 1872. But sec Circ. No. 9, (H. A,,) 1890, as  to 

the  clothing to  be worn by a deserter, "unt i l  after the determination of the trial," &e 
88 "Every person, a t  t h e  time of his arraignment, ought to be used with all the hu- 

manity and gentleness which is corlsistent with the nature of the thing, and u n d ~ r  no 
other terror or uneasiness than what proceeds from a sensc of his guilt and the mis- 
fortune of his present circumstances; and therefore ought not to  be brought t o  the  bar  
in  a contumelious manner, a s  with his hands tied together or any other mark of ignominy 
and reproach, nor even with fetters on  his feet, unless there be some danger of a rescous 
or  escape." 2 IIltwkins, c. 28, s. 1. And see 2 Hale, 219; Layer's Case, 16 HOW., St. 
Tr., 101, 129 ;Rex v. Waite, 1 Leach, 28 ; 1 Bishop, C. P. $ 731, 955 ; Tytler, 220 ; Ken
nedy, 41 ; Simmons 9: 473 ;De Dart ,  113 ; DIGEST,334-5 ;People v. Harrington, 42 CaL. 
165; G. 0, 53, Dcpt, of the East, 1869; Do. 47, Dept. of Dakota, 1871. 
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challenge. this privilege of freedom from physical restraint is allowed him and 
enforced by the court from and after his first appearance, th~oughout  the trial. 

DISPOSITION O F  ACCUSED WHEN NOT PRESENTABLE, OR ILL, k c .  
If  the accused makes his appearance improperly dressed, or in a dirly o r  un- 
keinpt condition, the court may require him to be reinoved and returned with the 
neglect remedied. If he is  intoxicated, he should r ~ o t  be allowed to be arraigned 
till he is  acber. If he be ill, and unable to leave his quarters or the hospital- 
a fact which should properly be shown by a medlcal certificate-the court wlll 
ordiiiarily adjocrr, to a day on which he can probably appear in  a colldition to 
plead and defend. 

V. ADMISSION AND STATUS O F  COUNSEL. 

BlEOPFF TINS FOR ADWSSSIOF. It i s  upo-Tt!le original intrcduct io~ or 
awesranee of the accused that  his couns~l  will properly be admitted, if he 
make ~pplication to the court for the purpose.% Hughes" fixes the proper time 
for such application a s  after the  plea; De mart  a s  after the court has  been 

sworn, though he adds that  the privilege "may be allowed at any time."" 
1 It is obvious that, prior to the organization of the court, counsel 'may be 

of waterial assistance to the accused, especially i n  the presenting of 
objections to the  authority of the court to proceed with the  trial, and in the 
offering and maintaining of challenges: i t  i s  a t  this early stage, therefore, that  
counsel will moqt advantageously be admitted. 

THE ADXISSION A PRIVILEGE, NOT A RXGZT. Generai Order, No. 
29, of 1890, now requires commanders of posts, where general courts-martial a r e  
convened, to detail, at the request of a n  accused, a " suiLable officer" a s  his 
counsel, if practicable. But in general i t  i s  to be said that  the admission of 
counsel for the accused in military cases, is not a right but a privilege only? but 
yet a privilege almost invariably acceded and a s  a matter of course ;% and this 
whether the counsel proposed to be introduced be a military or  civil., professional 
o r  unprofessional person. 

But  being a privilege, it is subject to be restricted by the court. Thus while 
a n  adjournment will in general be had, o r  a continuance be granted, to  afford 
the accused an opportunity to  procure suitable counsel, the court will not delay 
beyond a reasonable time for such a p u r p ~ s e , ~and a t  a period of war  ol other 
public emergency, when immediate action is  called for, may even refuse to delay 
a t  all. So the court may sometimes proper!y decline to  adniit the particular 
person offeied a s  counsel,--as where he is a n  attorney who has been prohibited 
on account of lliisconduct from practising in the executive departments, or a n  
oacer  dismissed for cowardice or fraud and with whom officers a re  precluded 
from associating by the 100th Article of war, or a person of notoriously 

A court-martial has no authority to  assign counsel. The court, however, or judge 
advocate, will properly advise an ignorant soldier of his privilege to  be assisted by 
counsel if desired. But see G. 0. 29 of 1890, cited in test, post. 

"Page 53.
"P ~ g e  132. 
=See 1 McArthur, 44; Hough, ((8.) 38; Kennedy, 95:  Huphes, 53; Maeomb, 47: 

Benet, 94 :DIGEST,199. Contra, De Hart, 318. And see Xytler. 251. 
38 Art. VI. of the Amdndments to the Consri-cution provides that " in all criminal prose- 

cutions" the accused shall "have the assistance of counsel for his defence." The 
reference here is  to prosecutions before the criminal court8 of  the United States, on?y. 
Barron v. Mayor of Baltimore, 7 Peters, 243 ; Ex parte Watkins, Id., 573 ; Twitchell 9. 
Corn., 7 Wallace, 326; Edwards u.Elliott, 21 Id., 567 ;Walker v. Sauvinet, 92 U. S., 90 ; 
Pearson v. Yewdall, 95 U. S., 294; 1 Bishop, C. L. 5 726; Wharton, C. P. & P. 5 920. Mili
tary courts, however, though not bound by the letter, are within the ap&t of the provision. 

"DIGEST,110, 311 ;G. C. M. 0. 25 of 1875, 
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242 bad character, or who is otherwise clearly exce~tionable.~ Further, the 
court may exclude a counsel guilty of disrespect or other improper b e  

haviour in its presence, or who unreasonably delays the proceedings by repeated 
technical objections, although such behaviour may not be of a sort made punish- 
abIe by Art. 86.U But where counsel is thus excluded the court will ordinarily 
allow the accused a reasonable time for procuring other counsel if he desire it. 

STATUS OF COUNSEL. The strict rule which usage formerly prescribed 
in regard to the action of counsel on military trials, and especially enforced a s  
against professional counsel, was such as  to render their position embarrassing 
if not indeed humiliating. By this rule they were precluded from all oral 
communication, not being permitted to examine witnesses viva uoce, or to 
address the court by statement, motion, or argument, but being required to 
express themselves either through the accused or in ~ r i t i n g . ~In his recent 
edition of 1875, ( 5  476,) Simmons states that there has not been "any relaxa- 
tion of the well-established rule of courts-martial a s  to the silence of profes- 
sional advisers and their taking no part in the proceedings. On the contrary 

i t  has been felt," he adds, that such courts should be "more than ever 
243 on their guard to  resist any attempt to address them on the part of any 

but the parties to the trial." But the more recent radical reconstruction 
of the British military law has done away with the previous usage in this 
regard; and ih the Rules of Procedure ( 5  87) i t  is declared that the counsel 
both of the prisoner and of the prosecutor a t  a military trial shall have the 
same right a s  the party for whom he appears to call and orally examine and 
cross-examine witnesses, as  well as  to make objections and statements, put in 
pleas, and address the court. 

As to the practice before courts-martial of the United States,-while the doc- 
trine in question is  quite strictly laid down in  the treatises and in sundry 
Orders, the actual procedure has become much more indulgent and reasonable; 
not merely military but professional counsel being in general permitted to ex- 
amine the witnesses and address the court without objection on the part of 
the members. Occasionally indeed the old rule is insisted upon a t  the outset, 
though relaxed later; but more frequently much the same license is allowed 
a t  all stages a s  a t  an ordinary criminal trial, subject, however, to a restriction 
of the privilege when counsel by their prolixity, captiousness, disrespectful man- 
ner, or other objectionable trait, fatigue or displease the court.' Thus, in prac  

@ I n  Q. 0. 73, Dept. of the Enst, 1865, the admission of a regimental commander a s  
counsel for a member of his regiment, before a court composed entirely of ofecers of the 
regiment, was commented upon a s  improper. 

" A  counsel who was a military map would be liable to charges and trial under the  
circumstances. See the two cases of ofecers tried for improper conduct while acting a s  
counsel, published in G. C. M. 0. 37 of 1873 ;Do. 5, Dept. of the Platte, 1874. 

-No rule of military procedure has been more strictly insisted upon than this. See 
Tytler, 261 ;Delafons, 166 ;Hough, 873 ;Kennedy, 95 ;Napier, 93: Hughes, 53 ;Hickman, 
74 ; Branklyn, 49 ; Gorham, 39 ; Macomb, 30 ; O'Brien, 236 ; De Hart, 132, 318 ; Gil
christ, 16; Gen. Hull's Trial, 14; Capt. Thomas Howe's Trial, 263; G. 0. 7,. 16, Dept. 
of the Mo., 1862; Do. 52, Dept. of the Paciflc, 1865; Do. 62, Dept. of the Cumberland, 
1868; Do. 32, Dept. of the Gulf, 1875; G. C. M. 0. 113. Dept. of the East, 1871. This 
doctrine was carried s o , f a r  in the  British practice that  professional counsel were not 
even allowed to  read to  the court the concluding defence or  statement of the accused. 
Simmons 1 586, and other authorities above cited ; also Gen. Whiteloeke's Tria1,*763 ; 
Lieut. Hyder's Trial, 106. Warren, (P. 163,) complains that, when acting a s  counsel 
before a court-martial, he was permitted only to communicate in  whispers with his 
client ! 

In  some of the cases In which the old rule was enforced, the counsel had either used 
"scurrilous" language, or had taken u p  time with inappropriate pleas or  motions. Sm 
Q. 0. 16,Dept. of the Mo., 1882; Do. 52, Dept. of the Cumberland, 1868; Do. 82, Dept. 
of the Gulf, 1876 ;Q. C.M.0. 7, Dept. of the Mo., 1888. 
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tice, the old rule is mainly held in reserve, to be enforced by the court a t  its dis
cretion in exceptional casea Objection to the reading of the final address, or to 
a closing oral or written argument by the counsel, is now of the rarest occur- 
rence." , 

HIS RELATION TO ACCUSED AND COURT. A properly qualwed 
244 counsel will of course do his full duty toward the accused while pre- 

serving by his deportment the respect of the court. He will only assist 
the accused in his plea, in the making of such motions a s  may be desirable, in 
the production, examination and cross-examination of witnesses, in the adduc 
ing of' the necessary written evidence and the testing of that offered by the 
prosecution, and in the Frtatement or argument. Counsel detaited, under the 
G. 0. of 1890,above mentioned, have in some instances discovered a tendency 
to repder their services in a perfunctory or imperfect manner." When this 
appears, and the court is of opinion that the defence of the accused is not being 
properly presented, i t  may well adjourn and request the post commander to as- 
sign new counsel. Detailed counsel have also in some cases manifested an undue 
independence toward the court, not treating it with proper courtesy, and, in their 
arguments commenting disrespectfully upon its rulings" Indifeerence to the 
interests of the accused, or a lack of deference toward the court, is, as remarked 
in a recent Order," "incompatible with a faithful and efficient discharge of the 
important trust confided " to counsel. 

COUNSEL FOR PARTIES OTHER THAN THE ACCUSED. The subject 
of the employment of counsel to assist the judge advocate will be remarked 
upon in Chapter XIII. Where the prosemting witness is properly required to 
be present during the trial, counsel may be permitted to attend him if he desires 
it. Such attendance is not of frequent occurrence, but has been acceded to in 
sundry cases of unusual importance. Whether counsel to represent other per
sons interested in the investigatim may be admitted should depend mainly upon 
their relation, if any, to a recognized "party" in the case, but is a matter in 
the discretion of the court. In  the leading case on the subject, that ?f Com- 
mander Mackenzie of the navy, in which such admission was applied f o r , 4 x .  
by two counsel, (representing the relatives of the offlcer executed by order of 
the accused,) who asked to be allowed to be present, independently, a t  the t r i h  

and examine and cross-examine the witnesses, &.,--the application was 
245 denied by the court. In the army such counsel might perhaps have 

been admitted on the applications of, and to assist, the judge advocate, 
or  prosecuting witness, if any, but scarcely otherwise. 

VI. TECE CLERK AND OTHER ASSISTANTS OR ATTENDANTS. 

Here may be noticed the minor personmel of a military investigation, such 
a s  reportem, clerks, interpreters, guards, orderlie$ and-where specially 
authorized-provost-marshals. 

See G. 0. 7, Dept. of the Mo., 1862; Do. 7, Id., 1888; Do. 52, Dept. of the Paciflc, 
1865; also Gen. Porter's Trial, (1862.) In the history of military trials some very able 
arguments have been delivered by legal counsel; such, for example, as  those of Hon. 
T. H. Benton on the trial of Lt. Col. Fre'mont, of Hon. Reverdy Johnson on the Assassi- 
nation Conspiracy Trial, of Jas. T. Brady on the triril of Beall, and of D. D. Weld on 
the court of inquiry in the case of Gen. A. B. Dyer. The ability of the arguments of 
counsel before French consells de gucrre has been especially marked; as  for instance 
the argument of Berryer-on the jurisdiction of the court In the case of Marshal Ney, 
and that of Lachaud on the merits at the trial of Marshal Bazaine. 

"G.  C. M. 0. 31, Dept. of the Colorado, 1893; Do. 66, Dept. of the Platte, 1893. 
 
*G. C. M. 0. 66,Dept. of the Platte, 1893; Do. 24, Dept. of the Columbia, 1894. 
 

Gen. Brooke, in the Order of his Department above cited. 
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REPOBTERS. The appointment of the official " reporter" being specially 
devolved by s t a t u t e s e c .  1203, Rev. Sts.-upon the Judge Aavocate, his duties, 
&., will be remarked upon in Chapter XIII.  The authority for  his employment 
is indicated, and his compensation fixed," in  pars. 1046 and 1047 of the Army 
Regulations. The oath of the reporter is prescribed in Circular, No. 12, of 1892. 

CLERKS. It is declared in the Army 'Regulations, par. 1046, that-"The 
convening authority may, when deemed necessary, authorize the detail of a n  
enlisted man to assist the Yudge advocate of a general court-martial in preparing 
tne proceedings of the court." I n  a case of special difficulty, or where a prw 
tracted trial is involved, an increased number of enlisted men may be detailed as 
clerks. Such employment does not entitle to  " extra " or additional pay. Par. 
1048, A. R., directs-" no person in the military or  civil service of the govern- 
ment can lawfully receive extra compensation for clerical duties performed for a 
military court." Either the judge advocate, or the accused, may employ, but a t  
his own expense, a civilian clerk to  attend and assist him a t  the trial. The 
annual Appropriation Acts no longer, a s  formerly, provide for " compensation of 
citizen clerks." '' 

Clerks, unlike reporters, a r e  not required to  be sworn. 

INTERPIRETERS. Where any of the proposed witnesses a r e  foreigners 
246 who cannot speak our language, or who speak i t  imperfectly, a compe

tent person is procured by the judge advocate to act  a s  a n  interpreter on 
the  triaLM Interpreters, in  our practice, are  summoned and paid a s  wit
nesses,= and sworn a s  suchta Where a regular interpreter has not been obtained, 
one of the witnesses present may, if competent, be used a s  an interpreter of the  
testimony of the others ;68 or  a bystander or even one of the court may be resorted 
to. I n  a n  important case, the accused may-properly haye summoned for him a 
person a s  interpreter, by means of whom to correct the translation of an inter
preter summoned on the part  of the prosecution? 

ORDEBLIES, GUBRDS, &kc. The necessary attendant or attendants-
orderlies, messengers, or guards-will properly be furnished, from the enlisted 
force present, by the post or local commander, on the application of the judge 
advocate, whose business i t  will be to act a s  messengers for the court and judge 
advocate, protect the court from disorder, guard public property in the court- 
room, &c. 

PROVOST-BIIAItSHALS. In  cases of special consequence, involving un
usual details of administration, the convening anthority, if he deem it expedient, 
may detail a n  officer a s  provost-martial, whose duty i t  will be to serve subpcenas, 
attachments and notices, take charge of prisoners and witnesses, enforce order 
in the courtroom, and otherwise execute the mandates of the court and direc- 

For the payment nf such compensation appropriation ie annually made by Congress. 
See next note. 

49 The only appropriation now is-" For compensation of reporters and witnesses at
tending upon courts-martial and courts of inquiry, &c." Act approved Feb. 12, 1895. 

60Interpreters are not often required in our practice. The British authorities, espe- 
cially with reference to their employment in India, are much more full than ours in re- 
gard to the qualifications, LC., of interpreters. See Simmons § 477-479 ;McNaghten, 137 : 
Gorham, 40 ; Jones, 68; Rules of Procedure, 27 (D,) 71 (A,)  (C.) 

OIPar. 1049, A. R. Where exceptional service is required of an interpreter he may 
perhaps be further compensated out of the fund appropriated for the conti6gencies of 
the army. 

6 a T h e  form of oath to be administered to an interpreter i s  set forth in Circ. No. 12, 
(H. A. , )  1892. 
 

GJ People v.  Ramirez, 56 Cal., 533. 
 
"O'Brien, 259-260. 
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tions of the judge advocate. The attendance, however, of such a n  auxiliary 
official, though apparently not unfrequent in the British practicem has, 

247 with us, been more commonly resorted to before State militia courtsm 
than before courts-martial of the 'Cinited States. At the trial of the  Con- 

spirators against the life of President Lincoln, &c., in 1865, a " special provost- 
marshal " was  assigned to attend the cornmis~ion.~ During the late warprovost- 
marshals were frequently appointed or detailed a s  executive officials,"8 but, 
though sometimes acting a s  judges of provost courts? they were rarely employed 
in connection with general courts-martiaLm 

See Simmons, 1 490. At'an early period he executed sentences, and, originally, ap- 
pears to have been an ofecer of the Marshal's Court. Grose, 59, 73. 

"See Maltby, 125 ;The Militia Reporter, pp. 9, 106, 159, 249 ;Trial of Lt. Col. Bache. 
(Pa. Militia,) p. 4. 

DIGBST.315, note. 
'Provost-marshals were appointed under the Conscription Act of March 3, 1863, as 

agents for enforcing the draft, arresting persons avoiding or obstructing the same, kc., 
under the  orders of a Provost Marshal General. Besides these statutory offlcials, officers 
of the army were detcviled to ac t  as  provost-marshals for the performance of multifarious 
duties lh the large commands. Every duty indeed which did not clearly fall within the 
specialty of some particular branch of the service seems t o  have been devolved upon this 
invaluable class of officers. Among their occupations may be noted the arresting of 
marauders, stragglers, deserters, soldiers without passes, spies, disorderly persons, per
sons violating the laws of war, prisoners of war without paroles, &., the  supervision of 
paroled prisoners, execution of sentences of death and imprisonment, the examinatibn of 
deserters from the  enemy, the  control of the business of sutlers and other trades, the 
issuing of passes and permits, the  care of refugees and freedmen, the charge of cdp
tured property, the administering of oaths of allegiance, the regulation of the delivery of 
the mail and express packages and of the circulation of newspapers, t h e  protection of 
private property, protecting elections, &c. Among the  many Orders prescribing their 
duties, the following may be cited: G. 0. 60, 188, Army of t h e  Potomac, 1862; Do. 10, 
Id., 1863; Do. 35, Dept. of the  Ma., 1862 ; Do. 22, Dept. of the South, 1864; Do. 146, 
Dept. of the Gulf, 1864; Do. 23, Dept. of Kans., 1864; Do. 4, and Circ. 3, Dept. &Army of 
the T a n . ,  1864; Do. 65, Dept  of La., 1865; Do. 1, Dept. of Miss., 1865; G. Field 0. 3, 
Army & Dept. of West Miss., 1865; Circ. 12, Dept. of Va., 1865. 

The provost-marshal is still recognized in the  military c o d e i n  Art 67-as an officer 
who may have charge of prisoners. See Chapter IX. 

6s These war courts a r e  remarked upon in  Par t  11.
* Gen. Willtinson, Memoirs, vol. 1, p. 75, expresses the opinion that  a court-martial 

a L ~ ~ g h talwnys to be attended by orderly officers and a guard, proportioned to  i ts  rank 
and the solemnity of the  inquiry, for the  preservation of order and the  maintenance Of 
decorum, the escort of prisoners, and the  service of preceptsl." 



CHAPTER XII. 

THE PRESIDENT AND MEMBEBS. 

248 ITis with the appearance of the accused that the capacities, individually 
and relatively, of the other persons concerned in the proceedings begin 

to have the special significance which they carry through the trial. I t  will 
be well therefore to consider here the peculiar functions of the Presidept and 
Members, and then of the J d g e  Advocate. 

THE PRESIDENT. 

W H O  HE IS. In the British law, the president of a general court-martial 
is a distinct official appointed a s  such separately from the other members. I n  
our law, prior to 1828, he was in general expressly detailed a s  such. Since 
that date he has been simply the senior member, and a specific designation of 
an officer as president, though, found in some early cases, is now never made 
in Orders convening military courts in our service.' 

The senior in rank of the officers named in the convening order, if present 
a t  the  assembling of the court, becomes president; if not present, the senior 
of those who are present presides, till a senior to himself arrives or is added to 
the court. If the presiding officer i s  removed by any casualty, or is relieved, or 
absents himself, the senior in rank of the members remaining succeeds him. 
Throughout the trial i t  i s  the senior for the time being who presides. If a 
junior member is promoted in the army above the senior pending the trial, 

such member becomes president.' I t  i s  immaterial what may be the 
249 actual rank of the senior,' or to what branch of the service he belongs: 

he is president solely because of his senioritg in rank in the army to 
the other members. 

HIS FUNCTIONS-AS PRESIDING OFFICER. The only statutory func
tion assigned to the president by our law is that of administering the oath to 
the judge advocate, required of him by the 85th Article of war. The Army 
Regulations, par. 1005, (employing the language of the Secretary of War in the 
case of Lt. Col. Backenstos,') declare that-"The president of a court-martial, 
besides his duties and privileges as a member, is the organ of the court to keep 
order and conduct its business. He speaks and acts for the court in each in- 
stance where a rule of action has been prescribed by law, regulati~ns, or its own 
resolution." According to the functlon here assigned him, the president opens 

~ 

See p&r. 1004, -4. R. 
=The fact of his promotion and of his taking his seat accordingly as presldent should 

be formally entered in the record of trial on the day on which it takes place. 
V n  the British law, the president of a general court. (except in certain special cases,) 

"shall not be under the rank of a Ueld oicer." Army Act 1 48, (9.) 
4 See Q. 0. 14 of 1850. nlso cited post. 
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' 

the court and calls it to order; announces it adjourned a t  the close of the 
semion, when adjourned by vote of the majority, or a t  the hour required by Art. 
94 ; preserves order during the session, checking anything like disorder or inde- 
corum on the part of the members of the court, the judge advocate, the accused, 
the counsel: the witnesses, or the audience, while a t  the same time seeing that 
the rights of every one entitled to consideration are respected ;' conducts the 
routine of each day, calling for or announcing the proper proceedings in turn, 
and takes care that the regular forms of business are duly observed. I n  the 
absence of objection, he may direct a s  to the more familiar points of order and 
procedure, and will properly take the formal action incidental to the delibera- 
tion of the court-such as  the submitting to the court of a proposition or motion 
by a member: the ordering of the Courtroom to be cleared when requested by a 

member, or  voted, or when required by law, the declaring of the decision 
250 of the court after deliberation had, kc. So, in the absence of objection, or 

where the acquiescence of the court is  to be presumed, he may give assent 
to a member or the judge advocate leaving his sent for a temporary purpose, to a 
brief consultation between the accused and his counsel, or other slight matter of 
indulgence or comity. But in such and all other cases in which he acts as  presid- 
ing officer, he simply acts for and in the name of the court. Other than as  its 
representative and mouthpiece he has no separate authority, He can make no 
ruling a s  to  testimony or otherwise, and can announce a ruling only a s  a con- 
clusion of the court. He can neither act independently of the court: nor can he 
act against the will of a majority of the court.' On the other hand he cannot 
trench upon the authority of the Commander--as by excusing a member from 
attendance," &c. 

89 A XElKBEE. In deliberating, voting, and on all occasions of judicial 
action, thepresident, in our law, simply counts as  a member. As a member he is 
but the equal of the other members." Upon a question or issue raised he may 
state his views like any other member, but it is for the court, by a majority, to 
decide.- In the British service, " in the case of an equality of votes on the sen- 
tence, or  any question arising after the commencement af the trial except the 
&ding," the president is given a casting vote.= In  our law he has no casting 
vote on any occasion, his vote counting for no more than the vote of any other 
member. 

as m N E Z  OF COMMUNICATI6N WITH THE COMBUNDER. 
As the official organ of the court it is  through him that communications from 

the convening or reviewing otlicer should in general be made to the court, 
251 and by him that the court should communicate with that authority. As 

6 Note in this connection the 1s t  Specitlcation in  G. 0. 37 of 1873. 
0 "  He ia responsible tha t  every person attending the court i s  treated with proper re

spect." Jones, 70. And see Gorham, 33. 
7The president i s  not authorized to  decide tha t  a proposition advanced by a member 

shall not be submitted to  the vote of the  court. G. C. M. 0. 55, Dept. of the Mo., 1884. 
a Aa by assuming of himself to revise the  record. See DIGBST, 679. 
0 See G. 0. 14 of 1850, in which the action of Lt. Col. Backenstos,'in assuming a s  preal- 

dent to  adjourn the court against the  vote of the  majority, i s  condemned as wholly un- 
authorized and irregular. In  Orders of the Dept. of Dakota, (G. C. M. 0. 89, 165, of 
1882,) the point is  noticed t h a t  the president is  not authorized to appoint a day to  which 
the court shall adjourn or  the trial be continued, o r  to  change the day which has been 
flxed by the court. 

10 See G. 0 .2 ,  Dept. of the Mo., 1862. 
fl See par. 1005, A. R. 
-a. C. M. 0. 65. Dept. of the Mo., 1884. 
* A m y  Act B 64 (8.) 
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' 
Jones" writes of the same official in  the British law :-" H e  is the channel of 
 
communication between the court and the convening authority." With us  also 
 
this is deemed to'be the regular and official course, though the judge adroaate 
 
has not unfrequently- been made the medium?6 
 

AS A SOURCE OF COWIiXABD. The president of a court-martial has  no 
command as  such  H e  cannot, a s  such, issue an order, properly speaking, t o  a 
member or the judge advocate, or to any other military person present. A 
failure, however, r;o comply with his reasonable and proper directions in keeping 
order and conducting the business of the court, while it will not subject the 
delinquent to  a charge of disobedience of orders in violation of Art. 21, will 
render him amenable to trial under Art. 62. It is the duty of the  president to 
call upon members who have absented themselves from a session, or par t  of 
one, for a n  explanation of such absence, but in  such requirement, or any other 
which he may properly make, he does not act in the  capacity of commander, 
and if his requirement is not duly complied with he  can only report the fact t o  
the convening authority for his action.'' 

AS AUTHENTICATING OFFICEB. The Army Regulations, par. 1037, 
 
direct that  the president of a court-martial shall, (with the  judge advocate,) 
 
authenticate its record by his signature in each case. These acts must be 
 
performed by the member who is  the senior in  rank of the members present 
 
a t  the  completion of the proceedings, although during' a l l  the proceedings prior 
 
to the final another officer may have been senior and president. The f o m  
  
of his authentication will be indicated i n  treating of the  Record. 
 

T H E  MEMBERS. 

A MAJORITY TO GOVERN. We have seen that  the law gives to  each 
 
252 member, the president included, a n  equal voice, and i t  is to be added 
 

that  all  questions and issues, which a re  required to be passed upon by 
 
the court in the course of the proceedings, a r e  decided by a majority vote. 
 
This general rule applies to  the questions which arise upon the f i d i n g  
  
and in the adjudging of the sentence equally a s  to  the questions and is6ues 
 
raised by challenges, special pleas, objections to  testimony, applications for 
  
continuance, motions and other interlocutory proceedings; and to guestions 
 
raised by or among the  members themselves equally a s  to  those raised on the 
  
pa r t  of the accused or  judge advocate. The only exception to the rule  is that  
  
prescribed by Art. 9 6 t h a t  a two-thirds vote shall be required to  adjudge a 
 
capital sentence. But  the  finding of guilty which must precede such a sen-

tence may be  arrived at by a majority a% in  all other cases. 
 

TIE VOTE. All the members must vote where a vote is required, but a tie 
  
vote, when they are of a n  even number, is  no vote, or rather is not a majority 
 
and can have no effect a s  such. That  is to say, a proposition upon which the 
  
vote is a tie is  not carried. The application of this principle to  the h d i n g  and 
 
sentence will be illystrated hereafter. 
 (I 

MODE OF VOTING. As to the manner of voting the only provision of 
 
the written law is  that of Art. 95, that  :-" Members of a court-martial, in  giv- 
 

14 Page 70. And i or ham, (p. 33,) observes:-" The president acts in the name of 
 
the court in covrespondence." 
 

sl' Strictly, comm~nications from the convening nuthority t o  the court as such, 
 
(and vice versa,) should be made to, (and by,) the president as its organ; communica- 
 
tions relating to the conduct of the prosecution, to. (and by,) the judge advocate." 
 
DIQ~ST,318. 
 

10 G. C.M. 0. 29, Dept. of Texas, 1884. 

I 
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Sng their votes, shall begin with the youngest in commission," i. e. the junior 
member. The main object 6f this provision, which, taken from the then exist- 
ing British code:7 first appeared in our original Articles of 1775, appears to  be 
to secure the members junior in rank from being influenced in their opinions 
by the views of their seniors. " I n  no other way," observes Clode,ls "could tEs 
freedom be secured." The form and rule of voting which usage has  prescribed 
131 deliberating upon the Judgment will be noticed in a subsequent Chapter. 

THE MEMBERS TO ACT AS A UNIT. Whatever may be the personal 
opinions of individuals, and however slight may be the majority by which 

253 a result is arrived at ,  the members i n  their decision and action must be 
and appear a s  a unit. Tha t  this is required is but a n  illustration of 

the  principle that  all military action must, a s  f a r  as practicable, be summary, 
final and conclusive. Thus a ruling upon a plea or exception is the ruling not 
of such members a s  have concurred in it, o r  of such a majority, but of the 
court;  a finding is the finding of the  court, a sentence is the sentence of the  
court-as a unit. The law ignores differences of opinion-majorities or minori- 
ties-in, the rasult, and even prohibits the  disclosure of the  votes and opinions 
by which such result h a s  been attained. With t h e  civil tribunals a majority 
of the judges pronounce the  judgment of the  court, but who constitute t h e  ma- 
jority is made known, and the minority may, and often do, express their dis
senting views." With military courts all  dissent is merged and lost i n  the 
conclusion reached, whatever it may be, of the  court, which thus, t o  the parties, 
the  public and the  readers of i ts  record, appears a s  a n  integral and indivisible 
whole. I n  view of this  principle, no act performed by a part of the court can 
be legal,'' nor can a n  individual member be permitted to  take any official action 
$ndependently of or counter to  the court. Thus a member o r  members cannot 
legally enter upon the record a protest against 1 ruling or judgment of the 
majority, i. e. the court, even though the  same may be in  fact erroneous c r  
unjust. So, the  president o r  a member cannot, on a revision, correct a n  error 
in the recorded proceedings, but the correction must be made a s  the  act  of the 

. 	 court. Individual members may make, independently o r  iri combination, a 
recommendation to clemency, but this is because the same is  a personal act, 
nwt a n  official proceeding of the court. These illustrations of the general prin- 
d p l e  will be separately recurred to hereafter. 

NOT TO ASSUME INCOMPATIBLE .FUNCTIONS.-STATUS AS A WIT
NESS. For example, a member, while acting a s  such, cannot, a t  the same time, 
properly act---even temporarily and briefly-as judge advocate, in recording the 
proceedings or  otherwise? Nor can he, while remaining, i. e. without being 

duly relieved as, a member, act a s  counsel for the  accused.* H e  may 
254 indeed, without affecting the  legality of the proceedings, testify as a 

witness, even where there a r e  including himself but five members present, 
alnce, in  so doing, he  is not disqualified as, and does not cease to be, a member." 
But, except when called t o  testify merely a s  to  character, it is most undesirable 
that  a member should be pIaced In the position of a material witness upon a 

fl See Art. VII of Sec. XV, of 1765, in Appendix. Its original is found in the 
" English Military Discipline " of James 11. See Appendix. 

IsMil. Law, 150. And aee, to  a simiIar effect, 2 McArthur, 259; Tytler, 151-2; De 
Hart, 175. 

So, where juries disagree, the numbers on either side are c o m n l y  (though gen- 
6Pally irregularly and improperly) made public. 
"See Simmons S 530. 

See G. 0. 2, Dept. of the Platte. 1868. 
22 G. C. M.0.62, 1874; G.0.134, Dept. of the Mo., 1863 ;Do. 119, Id., 1867 ; Do. 29, 

Dept. of the Lakes, 1870. 

http:C.M.0.62
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trial where he is to act as a judge. In this connection Cilchrist " observes:
" If i t  ie ascertained previous to the assembly of the court, that the evidence 
of an offlcer nominated on a court-martial is required, he should be immediately 
relieved; and if a member, after taking his seat rtnd being sworn in, is called 
on to depose to facts, justice demands that he should not resume hL seat as a 
member, to decide on evidence he has himself given." So, in a General Order 
dnrlng the late war,' the appearing a s  a witness by a member is disfavored 
"for the reason that the facts to which he deposes must to some extent be 
colored with his opinions," and because, when he resumes his seat, he will have 
"to decide between the degrees of credit to be given to the testimony of other 
witnesses as compared with his own." But some exigency of the service, or the 
fact that a m a l l  number of officers are wailable for court-martial duty, wil l  
now and then prevail against considerations of this character, and require that 
an officer personally informed of the facts of the case to be tried should be 
placed upon the detail and remain upon the courtZd In  such a case i t  is better 
that the officer should testify openly as a witness on the stand subject to cross 

examination than that he should be exposed to the temptation of com
255 municating his knowledge to his fellow members in closed court-a pro

ceeding wholly condemned a t  military law." 

ABSENCE OF XEMBER FROM COURT. The detailing of an omcer a s  a 
member of a court-martial is an order requiring him to attend and act a s  such: 
moreover when an officer has been so detailed for a trial, the accused has a cer- 
t a h  right to his presence, if not duly excused or prevented by some sufecient 
cause from attending.* I t  is clear that a member cannot declare himself to be 
ineligible, or on any other ground excuse himself from attending;= and further 
that, if not formally relieved by a proper superior, or regularly excluded upon 
challenge, he can be excused only by illness, or some stringent and for the time 
insuperable casualty or emergency.* When prevented from attending by sick- 

=DIGEST,496, 75&1; Sullivan, 58;Simmone s 511,947;Clode, M.L., 127-8 ;0.0. 11, 
Dept. of the N. West, 1864. And compare People v. Dohring, 59 N. Y. 374, 877, where, 
one of the judges necessary to  complete the court having testified as  a witness a t  the trial, 
i t  was held that-his "mere absence from the bench, while he was in the witness-box, did 
not affect the jurisdiction of the court." On Gen. F. J. Porter's trial, Brig. Qen. King% 
a member of the court, testifled a s  a witness on the merits for the prosecution, without 
objection by the accused. Printed Trial, p. 203-205. On the trial of Lieut. Devlin Of  
the Marine Corps, in 1852, three of the n 4 e  members 02 the court testified a s  witnesses 
o n  the merits. 

%Duties of a Judge Advocate, p. 9. 
2sG. 0. 11,Dept. of the N. West, 1864. 
=That is  t o  say, if not challenged oE, a s  he properly may be If his knowledge bas In 

fact prejudiced his mind. See Chapter XIV. 
"Simmons g 947;GrifBths, 112;Maltby. 68. That a w h t g cannot legally be based 

upon the individual knowledge of a member-see Chapter XIX.
*See G. 0. 4,Div. Atlantic, 1874. 

See 0.0. 66,Dept. of the Platte, 1871; 0. C. Y.0. 12, Dept. of Arizona, 1893. 
In a case in Do. 2 , - ~ e ~ t .of Texas, 1894, where one member excused himself from 
attending the court on a certain trial, on the ground tha t  he had other more important 
omcia1 business to attend to, and another that he desired to -be present a t  the payment 
of his company, their action was properly emphatically condemned by the Department 
Commander. 

0. 60, Dept. of the Platte, 1871: G. C. M. 0. 4, Dept of Cal.; 1890; Do. 2, 
Dept of Texas, 1894; Cire. No. 12, Dept. of the Columbia, 1890. That a member wae 
attending a post council of administratlon has been held an InsutBcient excuse, for 
the reason that the attendance on the general court-martial, enjoined as i t  was by a 
superior commander, was a pssamount duty. G. 0. 10, Dept. of the Lakes, 1867. So 
it was held an  insutecient excuse that the member was engaged on "other duty a t  the 
post," since a post commander, unless in some exceptional emergency, is not authorized 
to place or retain otecem on duties interfering with their due attendance on general 
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ness or other controlling cause, the member is required by the usage of the 
service to communicate to >hi? president or judge advocate the cause of his ab- 

sence, so that the same may appear explained upon the r e ~ o r d . ~  If the 
256 absence is occasioned by sickness, the officer should forward a proper 

medical certificate in reference to the same, and this should be appended 
to the record."' A court-martial may in general properly adjourn for a short 
interval to await the recovery of a knember temporarily indisposed." A member 
absent a t  the organization but comhg In on a subsequent day should see to hav- 
ing himself sworn" and to his being made subject to ~hal lenge .~  

An obligation to explain his absencethe  cause of his detention-rests also 
upon a member who attends the court a t  a late stage of a session, or after having 
failed to be present a t  a previous session. 'As already indicated it is the duty in 
such a case of the presiding officer to call upon the member for the explanation 
due, and if he refuses to give one, or gives a frivolous or insdcient  one, he be
comes-upon the facts being reported to the convening authorrty-amenable to 
a charge for the offence involved." 

The C w t  has of course no authority to permit or excuse an absence by a 
member, except upon a challenge duly made and allowed under the 88th Arti
cle of War?' 

RETURN OF ABSENT XEXBER AS aFFECTING,LEUALITY OF PRO
CEEDINGS. The question has be& considerably discussed whether a mem
ber who has been absent during a material portion of a trial may legally re
turn and resume his seat. In the majority of the treatises it has been declared 
that, where evidence has been received during the member's absence, he cannot 
be permitted to return and act as member without invalidating the judgment of 

the court.= 
257 In  this country, however, the military practice has not in general 

accorded with this.doctdne. In 1814, upon the question being raised in 
the leading case of the trial of Brig. Gen. Hull and submitted to the Secretary 
of War for decision, it was formally held by him tbat a member who had 
been obliged to absent himself for an interval from the court could properly 
return and resume his functions; providing the proceedings had and evidence 
taken during his absence were read to him as  recorded?' In consequence of 
thls ruling, a member who had lieen absent on account of illness for four days 
on each of which evidence was introduced for the defence, was, with the assent 
of the accused, readmitted to the court,-the testimony received in the interim 
being flrst read to him,-and continued on the court to the close, taking part 

courts. G. 0 .  106, Dept. of Dakota, 1871. And see other Case8 of insutacient excuses 
i n  a. C. M. 0 .  29, Dept. of Texas, 1884; Do. 30, Dept. of Dakota, 1886; Do. 16, Dept. 
of the Mo., 1887 ; Do. 6, Id., 1888. If hls  duties on the court will seriously interfere 
w-ith his other duties, the member should apply to the proper authority to  be relieved. 

81 DIQEIST,494 ; Simmons % 526; G.0. 60, Dept. of the East, 1863. I t  i s  not sufecient 
t o  record that the cause of absence i s  "unknown," where the same may be readily 
ascertained by the co(1rt. G. 0 .  8, Dept. of the Gulf, 1873. 

See G. 0 .  44, Dept. of the Platte, 1871. 
Simmons 5 626. Hough, (P.) 712, mentions a case in which, a member being sick, 

the court assembled a t  his quarters. 
S G .  C. M. 0 .  29, Dept. of the Blast, 1893. 
56 0. C. M. 0.25, Dept. of the Colorado, 1893. 
 
MThe law on this subject is  pointedly illustrated in a case in G. C. M. 0 .  29, Dept. 
 

of 	Texas, 1884. 
See Chapter XIV.

* Hough, 666 ; Simmons 5 530 ; Franklyn, 46 ;Tnlloch, 64-5 ;Jones, 72 ;Gorham, 35 ; 
O'Brien, 260; De Hart, 92. 	 And see, to a similar eflect, 2 Opins. At. Gen., 414; 4 Id., 7. 

-Printed Trial, Ap., p. 20. 
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in the lindings and sentence of death. On Capt. D. Porter's trial in 1825,'0 
when on two occasions a member became sick and anable to attend, the court 
proceeded with the case with the express understanding, concurred in by the 
accused, that when the member returned, (as  in each instance he did,) the pro- 
ceedings had during his absence should be read to him from the record. On 
Corn. Mackenzie's trial in 1843,41 a member who had been absent for two days 
during which no testimony had been received was re-admitted; but the same 
member, having subsequently been absent sick for three days during the taking 
of evidence, it was decided by the court on his return that he should be "ex- 
cused from further attendance." One of the charges in this c a s e i t  i s  to 
be remarked-was ''murder." On Com. Wilkes' trial in 1864," two members 
who had been absent on account of illness during the hearing of testimony 
returned and resumed their seats without objection, the proceedings had and 
evidence received meanwhile being read to them. In  the case of one of them 
the testimony was read in the presence of the two witnesses who had testified 
in the interim, they pronounced i t  correctly recorded, and the member declared 
that he had no questions to put to them. On the trial by military commission of 

Dodd and others in Indiana, in 1864F wherever members were absent 
258 through sickness or other unavoidable cause, the trial was, with the con- 

sent of the accused, proceeded with ; the members, with the same consent, 
subsequently resuming their seats and havmg read to them the testimony intro- 
duced in their absence. In  Capt. Downing's case, where a member who had 
been absent for two days on account of illness was not permitted by the court 
to resume his seat, the opinion was expressed, (in 1855,) by Atty. Gen. Gushing? 
that  the court had no such power to exclude the member, and that "whether 
the absent member shall act or  not upon his return must depend upon his own 
views of propriety and not upon those of the court" 

In our present practice, members who have absented themselves during the 
hearing of testimony retake their places in  general without objection; and that 
their action does not affect the validity of proceedings or sentence, (provided 
five members have meanwhile been present,) is believed not now to be ques- 
tioned. Such action, however, (which is indeed of rare occurrence,) is irregu
lar and certainly not to be encouraged ;a and Mr. Gushing, in the opinion last 
cited, has noted how much less satisfactory it must in general be to hear testi- 
mony read than to  receive i t  from the witnesses in person, observing a t  the 
same time their manner and bearing. Where indeed there is reason t o  believe 
that such action may have resulted hi any injustice or material disadvantage 
to an accused party who has been convicted, the fact will properly induce a 
disapproval of the findings and sentence or a mitigation of the punishment 
adjudged.' 

4o Printed Trial, pp. 367, 376. 
Printed Trial, pp. 9, 107. 

"Printed Trial, pp. 136, 145. 
48 Printed Trial, pp. 9, 73. 
47 Opins., 98, 102, 103. 

See G. 0 .  78, Dept. of the Cumberland, 1867 ;G.C.M. 0. 80, Div. of the Paciflc, and 
Dept. of Cal., 1880. 

"DIGEST, 495. In repeated cases of trials during the war, in which members who had 
been absent during the hearing of material evidence were re-admitted, to  participate in 
the trial and judgment, and i t  did not appear that the accused had assented to such 
re-admission, the proceedings mere disapproved by the reviewing authority. See, G. 0. 
91, Dept. of the Ohio, 1864 ;Do. 36, Mid. Mil. Dept., 1865 ; Do. 66, Dept. of the PIatte, 
1871; Do. 2, Id., 1868; Do. 5, Dept. of N. Mexico, 1862; Do. 86, Dept. of the South, 
1864; Do. 44, Dept. of the East, 1865; Do. 13, Id., 1866; Do. 107, Dept. of the Mo., 
1863; Do. 76, Second Mil. Dist., 1868; Do. 54, Fifth Id., 1870. In most or some of 
these cases the action taken was probably induced by a consideration of possible injustice 
done the accused. 
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INTRODUCTION OF A NEW MEMBER PENDING THE TRIaL 
259 The above-cited ruling of the Secretary of War on Gen. Hull's trial 

covered also the case of a mew member who, it  was held, could be added 
to the court in the course of the trial, without affecting the validity of the sub- 
sequent proceedings, provided he were made acquainted with the proceedings 
had prior to his introduction. No new member was actually detailed on this 
trial. The ruling, however, has  been recognized in our practice a s  authorizing 
the convening authority to  add a member o r  members to the court pending the 
trial, where necessary to  prevent a failure of justice by reason of the court, i n  
animportant case, being reduced by some casualty below five." This subject has  
already been remarked upon in the Chapter on the Composition of General Courts. 

CHANGE OF RANK OR STATUS OF A MEXBER WHILE ON THE 
COURT. That a n  officer is promoted while acting a s  a member of a court-
martial affects in no manner his capacity on the  court. The fact is properly 
noted i n  the record, and may perhaps give the officer precedence over another 
member or members and thus change his seat, but this is all. And the effect 
is similar of a n  appointment of a member t o  another office, though of the same 
rank, o r  of his transfer to  another branch of the service;-no such change can, 
per se, modify his status, nor will he  cease to  be a constituent of the courk till 
duly relieved by competent authority.'' 

I f  a member of a court-martial receives notice that  he  is retired, o r  is dis
missed or discharged from the service, o r  tha t  his resignation has been accepted, 
the fact should be a t  once noted on the record and the member should there- 
upon vacate his 'seat. A retired officer is not eligible to sit upon a clourt
martial, and a n  officer, upon being dismissed or  discharged, o r  upon his resig- 
nation taking effect, becomes forthwith a civilian. 

260 BEHAVIOUR OF THE MEMBERS. It is quaintly announced in 
Art. 87, that-"All members of a court-martial a r e  to behave with decency 

and c21mness," a directory provision dating back i n  our law to the Articles of 
1775, which derived i t ,  in substance, from Art. 48 of the Code of James 11. It 
will be of course for the president, " the  organ of the court to  keep order," to  
require a n  observance of this Article i n  the first i n s t a n ~ e . ~  A member who fails 
to  behave with decency and calmness, i. e. behaves in  a disorderly and digre- 
spectful manner, especially after a warning from the president, though not 
liable to be proceeded against a s  for a contcmpt under Art. S6.m will of course 
be subject to charges under Art. 62 or Art. 61, and this indeed independently 
of the provision of Art. 87. I n  a few cases published in Orders, members of 
courts-martial have been tried for drunken and disorderly conduct and d i s r e  
spectful language in the presence of the court, and severely sentenced? 

47As to the undesirableness of such a measure, where it can be avoided consistently 
with the interests of the service, see DIGEST, 321; G. C. M. 0. 9, Dept. of Texas, 1883. 
In the General Orders, while the introduction of new members has been treated as an 
irregularity it has not in general induced a disapproval of the sentence, except where 
it did not appear from the record that the member had been made acquainted with the 
evidence taken before his appearance. See G. 0. 99, Army of the Potomac, 1862; Do. 
46, Dept. of the East, 1864. 
a See G. C. M. 0.12, Dept. of Arizona, 1893. 
~ ~ D I G B S T ,  In G.0 .  104, Dept. of Ky.,1865, the proceedings in fifteen cases are 495. 

disapproved for the reason that a member of the court acted thereon for part of a day, 
after having received notice of his muster out of service. 

m See Hough; 375. 
 
61 G.0.14 of 1850 ; Army Regulations, par. 1006. 
 
6aSee G. 0 .  1 of 1858; Do. 66, Dept. of the Mo., 1866; G. C. M. 0. 9, Fourth Mil. 
 

Dist., 1867. That members should not commit the disorder of vacating their seats be- 
fore the president has announced that the court has adjourned, is noticed in G. C. M. 0. 
55, Depp of thc Mo. 1884. 

616156 0 - 44 - 12 
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THEIR COURSE UPON THE INVESTIGATION. While the members 
may, and in practice not unfrequently do, not only put questions to the wit- 
nesses for the purpose of bringing out facts or elucidating the issue, but also take 
exceptions to questions proposed in the course of the examination, i t  is not com
patible with their function a judges to a m m e  a controversial attihide or any
thing like an active part upon the triaL In a recent case in the DeparEment 
of Dakota, i t  is remarked by Gen. Terry, that "members of courta-martial am 
not of counsel either for the government or the accused, and it is no part of 
their business to try a cage a s  such counsel," and that therefore "the frequent 
interposition of objections by members of a court is a vicious practice and should 

be discountenanced." " 
261 SPECIAL OBLIGATION OF MEHBERS ON BEING SWORN. The 

obligations devolved upon membeys of courts-martial on taking the oath 
prescribed by Art. 84 will be considered in Chapter XV. 

PERSONAL LIABImTY OF MEXBEBS. The civil liability of members 
to persons aggrieved where the court has proceeded without jurisdiction or 
otherwise illegally, or has imposed an illegal punishment, is a subject which will 
be considered in P m  I11of this work. 

As to liability to military arrest and charges--the fact that an officer has 
been detailed and is acting as a member of a court-martial exempts him, as 
already noticed, in no manner from either. Indeed, an officer who by the com- 
mission of a substantial military offence has made himself liable to arrest and 
trial should not be allowed to remain on court-martial duty. If it can be 
avoided, however, an oflcer should certainly not be placed in arrest while sit
ting upon the court as a member: the proceeding of arrest should be deferred 
till the close of the day's session or at least to a recess of the dourt. 

LIABILITY TO PERFORX OTHER DUTY WHILE MEMBERS. This 
subject, so far a s  respects the liability to duty of members of general courts, 
assembled a t  the placea a t  which they are stationed, is regulated by per. 1003, 
Army Regulations, {as amended by G. 0. 9 of 1892.) This regulation makes 
them "liable to duty wlth their cormnands during the court's adjournment 
from day to day." ' As to ofawr% serving a s  members of courts a t  a distance 
from their proper stations, the general rule is that they are not to be regarded as 
mbject to orders requiring them to perform other duty while they remain mem
bers. In  an emergency indeed theg may be so required; but in such a case the 
court will, in general, be dissolved or adjourned, or the member or member6 
needed for different duties be relieved. 

AUTHORITY TO RECOMMEND TO CLEMENCY. Tbls, which is the 
only psrsonat, i. e. unoBcla1, authority which members of carts-martlal may 
exercise in relation to the accused, will be considered in its proper order in con- 
nection with the subject of the Sentence, in ChaptetXX. 

m a .  C. M. 0.142, Dept. of Dakota, 1881: Do. 49, Id., 1B88: also Do. 71, Dept. of 
the Platte, 1800. 

'It is added-" Courts-martial will, as fat ae practicable, hold their sessions so as 
least to interfere wlth ordinary routine dutlee." And eee on thb sUbjiit 0. 0. 6. Div. 
Paclflc, lea. 
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CHAPTER XIII. 

THE JUDGE ADVOCATE. 

282 XKfbLY USE O F  THE TERX. The province of the, Judge Advo
cate, a s  now understood, appears to have first become defmed in the 

British Articles of the seventeenth century.' Originally known in the English 
law as " judge-martial," or "-marshal," his prefh of "judge" appears to have 
been in part derived from the fact that, in addition to his functions a s  law ofecer 
a d  prosecutor, he was invested with a judicial capacity. Grose, in his " Mili
tary Antiquities," (1786,)writes-" The judgemarshal, by some styled auditor-
general, and since called judge advocate, was an ofecer skilled in the civil, 
municipal and martial laws: his office wag to assist the marshal or general in 
doubtful cases ;" and he further shows how, in superintending the adrninistra

tion of justice in the Army, the "judgemarshal " was himself empowered 
263 to "judge and give sentence" in certain cases.' So, the SchUthdss of 

the early and the,Auditeur of the later German military law exercised 
a species of jurisdiction of their own; the latter official named haMng a vote 
on the court.' The mingling of the two capacities is indicated in the ofice, 
which appears to have existed in our colonial period, of " President Judge Advo
cate," to which, for example, Colonel Caleb Heathcote was appointed in 1770 by 
the Governor of New Pork. The designation of "judge advocate" is now, 
strictly, almost meaningless ; the judge advocate in our procedure being neither 
a judge, nor, properly speaking, an advocate, but 8 prosecuting ofecer with the 
added duty of legal adviser to the court, and a recorder. 

1See the " Bnglish Military Discipline" of James 11, of 1686; also Articles of war 
of Charles 11, of 1666. This omcer is also mentioned In the original Mutiny Act of 
1689. Qrose, vol. I, p. 236, note, gives a form of a commission to the "Advocate of 
the army, emplofed in Africa,'' which is dated Oct. 12,1661. 

a Vol. I, p. 235. Of the " judge-marshal " he adds, (citing Sir James Turner,)-s' He 
ought to be a grave and judicious person who fears God, and hates vice, especially 
bribery. A lawyer he should be, In regard most articles of war have their ritle from 
law, and many cases chance to be avoided in courts of war, where no military article i s  
clear, but must be determined by the civil law, or by the municipal law of the prince 
to whom the army belongs; and the judge-marshal's duty is to inform the court what 
either of these laws provides in such cases. Some princes remit the whole jwtice of 
the army so absolutely to the judgemarshal that they give him power to punish soldiers 
who transgress public proclamations, of himself. He may cause delinquents 
to be apprehended and send them to the regiments to which they belong, with direction 
to the colonele t o  call regiment courts of war. All cob~plaints,whether in 
matters civil or-criminal, are to  be brought before him; and in many of them he hath 
power to give judgment himself, without any court, and in others he hath authority t o  
oblige colonels to do justice. * Differences among 'camp-followers,' or  tha t  
happen between any of them and the omcers and soldiers, are brought before him, and 
in them all, after due examination of the whcle fact and witnesses, he hath power to 
judge and give sentence," etc., etc. 

8 Von Molitor and other Uerman authorities noted In Chapter V. And compare the 
provision, as  to the "Advocate of the Army," in Art. 1, (5ec. VI,) of Charles I. Another 
view of the term " Judge" appears to be that i t  was applied as  substantially synonymous 
with Arclessor; the Judge Advocate being regarded as present with the court in the 
capacity of a qua& judiclal adviser. See Clode, M. L., 128; Id., 2 M.F., 363. 
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THE EXISTING. LAW. The statutes which relate to the appointment. 
duties, powers, &c., of judge advocates of American courts-martial a re  the 74th, -
84th,85th, 90th, and 113th of the Articles of war, Secs. 1202 and 1203, Revised 
Statutes, and the Act of July 27, 1892, c. 272, s. 2, 4. Some of the details of 
their employment a r e  regulated by pars. 984-986, 1098-1010, 1037-1039, 1041, 
1046, 1047 and 1049 of tbe Army Regulations. Their function, however, is to 
a considerable extent determined by the usages of the service. These provisions 
and usages will be referred t o  in the course of this Chapter, the subject of which 
will be considered under the heads.of :-I. The Appointment of the Judge Ad- 
vocate; 11. His Authority and Duties. 

I. T H E  APPOINTMENT OF T H E  JUDGE ADVOCATE. 

THE EARLIER LAW ON THE SUBJECT-PROVISION OF AXT. 90 as 
AFFECTED BY ART. 74. The statutory law authorizing the detailing of 

264 judge advocates was confused and uncertain till made clear by the intro- 
duction in the revised code of 1874 of a new and simple provision-in 

Art. 74-that, " Oflcers who may appoint a court-martiai shall be competent 
to appcGnt a judge advocate for the same." Prior to  the revision, the statutory 
authority for the purpose was that  expressed i n  Art. 69 of 1806, and repeated 
in  the present Art. 90, a s  follows : "The Judge Advocate, O r  some persm deputed 
by hint, o r  by the general crr oficer commandimg the a m y ,  detachment, o r  
garr!son, shall prosecute &, the nume of the U??.ited States." 

The original of this provision was the early British Article:*-" The Judge 
Advocate General, or some person deputed by him, shall prosecute in  His 
Majesty's name." This, in  our code of 1776, was expressed in precisely the 
same terms except that, in  place of the  last three words, was substituted- 
" the name of the United States of America." The succeeding Articles of 1786 
prescribed that  prosecutions before courts-martial should be conducted by " the  
Judge Advocate," (as  the Judge Advocate General was indifferently styled in  
the Resolutions of Congress prior to  the ConstitutionP) " or some person deputed 
by him, o r  by the general or officer commanding the army," Cc. 

After the adoption of the Constitution, the Act of March 3,1797, in  reorganizing 
the military establishment, and making provision for  a single Brigadier General 
a s  the officer highest in rank in the  army, provided further for a "Judge Ad- 
vocate." His  office, however, was discontinued by the operation of the Act,of 
March 16, 1802, by which i t  was a t  the same time enacted that  :-"Whenever a 

general cwrt-martiat shall be ordered, the president of the United States 
265 may appoint some fit person. to act a s  judge advocate, * * * an,d in 

cases tohere the President shall not have made such appohtmmt,  the 
Brigadier General or president of the court mau make the same." I n  the 
code of Articles of 1806, the provision of 1786 was re-enacted in Art. 69. 
But  a s  there was a t  that  date no "Judge Advocate" of the Army, this article 
did not substantially affect for the time the operation of the Act of 1802. 

4 See Art. VI. of Sec. XV. of 1765, in Appendix. The practice indicated by this pro- 
vision appears to  be still in a measure observed in the British procedure.. Thus Lt. Col. 
Story writes, (1886,)-"At home," (i. 0., in the United Kibgdom,) "a deputy judge 
advocate is ordered to  attend a general court-martial, by the Judge Advocate General, 
who may, if he thinks fit, depute any qualified officer to officiate as deputy judge advo- 
cate a t  a trial. Abroad, the deputy judge advocate is appointed by the convening officer, 
the terms of his warrant giving him the authority." 

=During the Revolutionary War the most important prosecutions, such as  those of 
Maj. Gens. Arnold, Lee, Schuyler, and St. Clair, Col. Henley, Lt. Cols. Enos and 
Zedwitz, and Major Andre, were conducted by Lt. Col. Wm. Tudor or Col. John Lawrance, 
as  Judge Advocate General. 



MILITARY LAW AND PRXCEDENTS. 181 

Maltbya cites this Act a s  in force in  1813. 0'Brien7 and De H a r t s  refer 
to  it a s  in operation a t  the dates of their treatises, January and August, 1846. 
As late as  in 1840 we find a General Order: (issued from Army Headquarters,) 
authorizing the president of a general court to  appoint the judge advocate. B u t  
meanwhile the specific officer designated in the Act a s  'I the Brigadier General" 
had ceased to exist a s  such; and in March, 1849, the  office of Judge Advocate 
of the Army was  revived by Congress.'' After this date  the provision of 1802 
became practically obsolete, the Articles of war being now treated a s  the source 
of the authority for the detailing of judge advocates for courts-martial. 

There were, however, no deputccths of judge advocates ever made by the 
officer appoined Judge Advocate under the Act of 1849,= and thenceforth the 
judge advocate was invariably detailed by the  authority convening the court, vix. 
the President as Commander-in-chief, or the competent military commander. 
This usage, based apparently upon a liberal construction of the term "army" 
i n  the then Art. 69 a s  properly including the "department " command referred 
to in  Art. 65F had prevailed to  the date of the recent revision in 1874. Mean

while-it may be added-no deputations of judge advocates for general 
966 courts were ever made by the Judge Advocate General, or by any officer 

of the corps of Judge Advocates of the Army created by the Act of 
f8G2: and none have-been made to  the present time, altinough the provision 
of Art. 69 of the code of 1806, authorizing such a deputing by the  " Judge Advo- 
cate" has, a s  already indicated, been continued in Art. 90 of the present code, 
above cited. 

It is  thus perceived tifiat, a s  heretofore remarked, the present Art. 74, which 
is a t  once n declaration and a n  enactment of a longprevailing usage, comprises 
i n  brief the existing law on the subject of the authority to appoint judge ndvo- 
cates for military courts; the pravision of Art. 90 being now quite unimportant 
and in part obsolete. 

CONSTRUCTION OF ART 74. The statute is simple and easy of construc- 
tion. A few points, however, may be noticed under it-upon some of which 
express rulings have been m a d e a s  follows: 

1. THE ARTICLE NOT ONLY AX AUTHORITY BUT A REQUIBE
MENT. Considered by itself this article is simply a n  enabling statute, but 
considered in connection with Arts. 84 and 85, and especially the former, which 
prescribes the administering of the oath by the judge advocate to the members 
of the court, i t  must be construed a s  a requirement,--as in substance enjoining 

9 Page 123. 
7 Page 353. And see Id., p. 229. 

Page 307. 
8 G .  0.19 of 1840. 
loMeantime certain "division " judge ndvocates had been authorized by Acts of 1812, 

1816 and 1818,and appointed, but  their appointment did not materially modify the  opera- 
tion of the existing law. The last of these temporary officers were done sway with 
by a n  Act of June, 1821. 

u T h e  author, having discovered no such deputation of record, further verifled the  
statement in  the text by a personal reference to the omcer himself, the ie te  Yajor  
John  F. Lee. 

"De E s r t ,  (p. 307-8,) refers to  the "broad interpretation" given to the  existing 
law on this subject. 

18This corps, by Act of July 5, 1884, was, with the office of Judge Advocate General, 
consolidated into a "Judge Advocate Gencral's Department," comprising one Brigadier 
General, one Colonel, three Lieut. Colonels, and three Majors. These officers, like 
those of the original corps, while sometimes detailed a s  judge advocates of general 
courta-martial in special cases, have other and various functions a s  the  law-officers 
of the  Army; being assigned to  duties a s  Judge Advocates of Departments, a s  Assistants 
to  t h e  Judge Advocate General, and a s  Professor 04  Law at the  Military Academy. 
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that whenever a court-martial is appointed a judge advocate shall be appointed 
for it. And this construction accords with the long-continued usage of the 
service in regard to the ordering of general courts. 

2. IT APPLIES TO INFERIOR AS WELL AS GENERAL COURTS. 
But the above reasoning is equally applicable to the ordering of re@- 

267 mental and garrison courts, since Art. 84 requires that the oath shall be 
administered to the members of these courts also by the judge advocate. 

That judge advocates are to be detailed for garrison, courts is also apparently 
contemplated in Art. 90. The Judge Advocate General, therefore, in Decem- 
ber, 1879, held that the authority conferred by Art. 74 was not to be regarded 
as  restricted to officers empowered to order general courts, but was equally 
exercisable by those empowered to order inferior courts under Arts. 81 and 82. 
This view was soon after adopted and announced by the Secretary of War,% and 
judge advocates have since been detailed for r e m e n t a l  and garrison equally 
as for general courts-martial, in our army. 

3. BY WHOX THE AUTHORZTY XAY BE EXERCISED. I t  is the 
effect of the Article that the judge advocate is to be appointed, (as in practice 
he is appointed,) by the commander who, (being thereto empowered by the 
Articles of war,) convenes the court-martial. By the almost invariable usage 
of our service the court i s  ordered and the judge advocate appointed in and 
by the same Order. The authority to detail the judge advocate cannot be dele 
gated to or assumed by an inferior or other commander. At an early period- 
between 1821 and 183tFa practice, imitated from the British service, prevailed 
in our army, of delegating, in Orders from the War Department, (or Head- 
quarters of the Army,) appointing courts-martial, to the commander of the 
post a t  which the court was to assemble, the authority to select and detail the 
judge advocate for the same." But such practice, which was without warrant 
in the Articles of war, has been long since discontinued, and a t  present the mem- 
bers and the judge advocate are invariably alike detailed, by the oficer order- 
ing the court ;nor would a commander of less authority be empowered to relieve 
a judge advocate so detailed or to appoint a new one. Thus, in a case in 1863, 

where an  inferior ("District ") commander to the Department corn 
268 mander who orderecl the court, detailed a judge advocate for the same, 

in the absence of the judge advocate originally appointed by his superior, 
the proceedings were disapproved by the latter as reviewing authority." 

Nor of course can the court appoint a judge advocate, even for a temporary 
purpose. Thus i t  was held by the Judge Advocate General1" that a court-
martial was not empowered to direct its junior member to act in the place of 
the regular judge advocate where the latter had been relieved in the course of 
a trial without a successor being appointed. In a similar case in the Depart- 
ment of the Platte? where a court had assumed to appoint one of its members 
judge advocate on the occasion of the one appointed in the convening order 
being temporarily called to take the stand as a witness, the proceedings and 
sentence were disapproved by the Department commander. 

14 In G.0 .  15. of February, 1880, since declared by the same authority to be mandatory 
in its terms. See DIGEST,296, note. 

mThe last order of this kind noted by the author is  dated March 25, 1838. In most 
of the cases the court was ordered to meet at West Point; in the others at  Fort Monroe, 
Fort Leavenworth, or Jefferson Barracks. The delegation, by the same class of Orders, 
of the authority to detail also members of the court, has been noticed in a previous 
Chapter.

lea. 0 .  70, Dept. of the Mo., 1863. . D ~ Q ~ T ,317, 456.
"G.0.2 of 1868. And see an almoost identical case in Q. C M. 0.27, Navy Dept., 1882. 
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4. EXTENT OF THE AUTHORITY. The authority conferred by the 
U i c l e  is not exhausted by the detailing of a judge advocate for the court a t  
the outset. The judge advocate originally appointed may be prevented by illness 
from continuing the prosecution, or by reason of his promotion, or some exigency 
or incident of the service, other duties may properly be devolved upon him. I n  
any such case the officer by whom he was appointed, (or his successor in the 
command,) may relieve him and appoint another in his steady and this pro- 
eeeding may if necessary be repeated." That the judge advocate cannot relleve 

himself from any part of his duty need hardly be added.P 

269 5. ELIGIBILITY FOR APPOINTMENT AS JUDGE ADVOCATE. 
There is  nothing in the present Article or elsewhere in the code to p r e  

elude the employment of enlisted men a s  judge advocates;" the usage of the 
service, however, has sanctioned the appointment as such of commissioned ol3
cers only. 

Under the general terms of Art. 74, an oftlcer of any corps or branch of the 
service, whether of the line or staff, may.be detailed a s  a judge advocate. While 
judge advocates are more commonly selected from officers of the line, i t  i s  
by no means unusual to detail staff officers as such a t  remote posts or where 
the command is supplied with but a limited number of line officers. Under such 
circumstances, assistant surgeons especially have been thus employed," and 
the corps of post chaplains, (though its members are legally eligible therefor,) 
is  the only one from which such details are not from time to time made. Aa 
already indicated, officers of the Judge ~dvoca fe  General's Department of the 
Army are  sometimes resorted to for the conduct of prosecutions of unusual im- 
portance. 

Nor does the rank of the officer affect his eligibility under the A r t i ~ l e . ~  A 
general offlcer may as legally be appointed a judge advocate a s  may a lieutenant. 
Except, however, in the rare cases in which the Judge Advocate General or a 
Deputy Judge Advocate General officiates, the rank of the officer detailed as 
judge advocate is  not usually above that of major. 

6. A CIVILIAN MAY BE APPOINTED. The Article simply authorizes 
the appointment of " a judge advocate," without specifying whether or 

270 not he shall be a military person," and that he  may legally be a civilian 
has been uniformly held." I n  the British service the Judge Advocate , 

General and Deputy Judge Advocate General, who formerly offlciated a t  the 
" D I G ~ T ,456 ; Simmons 8 532; Hough, (P.)70&7 ; Clode, M. L., 126; O'Brien, 260. 

In a case published in  G. 0. 64,Dept. of the East, 1864, i t  is noted that  three judge 
advocates offlciated successively during the trial. 

On the other hand, the same offlcer may be appointed as judge advocate for a number 
of successive or different courts-martial, provided he be detailed anew in a separate 
order for each separate court. DIGI~T,296. 

'JlThat the judge advocate cannot, even with the concurrence of the court, excuse 
himself from ofeciating---a point now too well established for discussion-was in sub
stance ruled a t  the trial of Gen. Wilkinson, in 1815, where the judge advocate having 
"begged leave, with the permission of the court, to decline " to undertake the responsi- 
bility devolved upon him, i t  was held by the court " tha t  i t  was his duty to proceed with 
the trial." 

=The most recent recorded instance known of an enlisted man acting as  judge advo- 
cate is that referred to in Joint Resolution, No. 20, of March 3, 1856, where Congress 
makes an  extra allowance to a private soldier of a regiment of Tennessee Volunteers 
employed in the Seminole war, " in full satisfaction for his services a s  judge advocate In 
the regiment in said war." 

"The practice of employing medical ofecers as  judge advocates dates from an early 
period in our service. See cases in (3. 0. 14 of 1832; Do. 67 oi 1822; Do. 62 of 1821. 

31 A commissioned ofecer wfthout rank, a s  a professor of the Military Academy, would 
be legally eligible. 

-So Art. 90 simply indicates him as " some person." 
~DIQHIBT,457; De Hart, 99, 316 ; Benet, 244 : Copp&, 67. 
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principal trials by court-martial within the kingdom, are civilian lawyers." 
Under the present Rules of Procedurez8 the judge advocate of a general court 
is required merely to be " a fit person," and while he is in general an officer of 
the army, i t  is recognized that  he may be a civilian:' 

In the American military service the judge advocates of c o u r t s - m d  
have from the beginning been, with few exceptions, officers of the army. The 
"division" judge advocates appointed under the Acts of 1812 and 1816 were 
civilians with major's pay, but these were superseded by military officers in 
1818. In some of the earlier cases a "special judge advocate," who was a 
civilian lawyer, was designated to act in connection with the regular judge 
advocate; and in this capacity Hon. Martin Van Buren, (afterwards President 
of the United States,) was appointed for the trials of Brig. Gen. Bull in 181380 

and Maj. Gen. Wilkinson in 1815.8' Between 1818 and the period of the 
271 late warp  as  also during the continuance of the war,= the employment 

of civilians as judge advocates was of rare occurrence. 
In our mvaZ service, on the contrary, the judge advocates officiating a t  trials 

within the United States were, in general, hp to a recent period, counsellors a t  
law." Since the passage, however, of the Act of June 22, 1870, by s. 17 of which, 
(now Sec. 189, Rev. Sts.,) was transferred to the Department of Justice the 
authority to employ counsel for the executive departments, neither the Secre- 
tary of the Navy nor the Secretary of War has been authorized to retain a t  
the public expense a civilian lawyer to act a s  judge advocate of a court-martial? 
Thus while the employment of a civilian in this capacity is as legal a s  ever, 
resort will rarely be had to one, and only in some important and difficult case 
requiring, for its efficient prosecution, special professional skill and experience. 
In such a case the Secretary of War, (or the Secretary of the Navy,) will p rop  
erly call upon the Attorney General, a s  the head of the Department of Justice, 
to employ a lawyer to act either as judge advocate, or preferably a s  counsel 
to assist the regular military (or naval) judge advocate in the conduct of the 
trial?' 

n 2 Clode, (M. E.) 362, 364; Hughes, 5 ;  Gorham, 37; Jones, 63. The Judge Advo- 
cate General i s  a member of the  existing Ministry and a Privy Councillor. See Man- 
ual, 198. 

Outside of Great Britain the officiating judge advocates mere usually military officers. 
Hughes, 180; Jones, 64. At trials under martial law, civilians were not  unfrequently 

,selected; a s  a t  Rev. 3. Smith's t r ia l  in Demerara, 1823. Simmons (§  462, note,) states 
that-" On the trial of the Canadian rebels by martial law, i n  1835 and  1839, three 
persons, one officer and  two civilians, were ' jointly and  severally' appointed t o  t h e  duty 
05 judge advocate." 

%See 8 99. (8.) 
Manual, 544. 

30For this t r ia l  there was also detailed a civilian a s  "Assistant Judge Advocate." 
31At a previous t r ia l  of Wilkinson in 1811, Walter Jones, District Attorney for t h e  

District of Columbia, officiated as "act ing judge advocate," without objection; a s  also, 
a s  "judge advocate and  recorder," on a still  earlier court of inquiry in  1808. 

"By the  Act of Feb. 18, 1832, c. 19, a special appropriation of thir ty  dollars i s  made 
for the services of a civilian named, a s  judge advocate on a certain t r ia l  "bcfore a 
court-martial ordered by G&. Wilkinson during the la te  war." 

"Two cases of distinguished civilian., \-..bo acted as  judge advocates at importanL 
trials in 1865, arc  melntioned i n  the DIGEST,p. 457 note.
"18 Opins. 135. At foreign stations a n  officer of the navy has  generally been detailed. 

IInrwood, 49. 
=This  was expressly held by t h e  Attorney General, i n  construing the Act in  this con

nection. 13 Opins., 514 ; 14 Id., 13. 
SOIS Opins. 135. The employment of counsel to assist in  the prosecution of military 

cases was more frequentiy iesorted to  formerly than later or since the  organization, in 
1862, of a Judge Advocate General's Department in the Army. See De Hart, 318. I n  
a n  early military case referred t o  in 2 Journals  of Conpress, 413, " two counsellors learned 
in the  law " were appointed by Congress " LO assist and cooperate with t h e  judge advo- 
cate" a t  the trial. 
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LIMIT OF THE AUTHORITY OF APPOINTMENT. No person other 
than the official judge advocate can be detailed or can act  a s  judge advocate. 
This-a point now beyond question, since the existing law clearly makes provi- 
sion for but one judge advocate-was substantially held in 1814 i n  Maj. Gen. 

Wilkinson's casft, in which, a s  already noticed, Martin Van Buren, then 
272 a civilian lawyer, was appointed to act a s  "special judge advocate" in 

addition to the "army judge advocate." The accused having objected 
in writing to his appearing in the case, i t  was ruled by the court that-he could 
not legally do so, and he  retired. This action is the more marked for the reason 
that  he had acted in a similar capacity on the trial of Brig. Gen. Hull in  the 
preceding year, and without objection. In a case tried during the late war 
in which the proceedings were authenticated only by an officer designated as 
"assistant judge advocate," i t  was held by the reviewing authority that  a 
sentence certified bp such an officer could not be executed, and the proceeding;^ 
were disapproved.? But  the rule under consideration does not preclude the 
detailing of other officers to  assist the judge advocate in  a n  important case,= 
or  the employment of legal counsel for the same purpose, since such assistants 
a r e  not thus invested with any of the legal functions of judge advocates. 

PERSON& QUaLIFICATIONS FOR THE APPOINTMENT-1. Fit
n e s s i .  e., a proper training and aptitude for the office. As it is expressed 
in the act of 1802, heretofore cited, the judge advocate should be a "fit per- 
son." '' This officer has  been styled by McArthur40 '' the primurn mobile;" by 
Adye " the mainspring of a court-martial!' " If he errs," adds the latter 
writer, "all may go wrong;" or, as it is quaintly expressed by Napier," unless 
courts-martial have a properly instructed judge advocate, "they must assemble 
in  bodily fear.'"' The question of fitness is of course a relative one. While 
a n  officer may readily make himself familiar with the routine of the  prosecu- 

tion of a brief and  simple trial, a special training and a considerable 
273 share of legal knowledge a re  required properly to  qualify a military man 

to exercise with skill and completeness the fDnction of judge advocate 
in a case of real difficulty and i m p ~ r t a n c e . ~  To  be prepared to meet all  the 
issues that  may be raised, and  duly to perform all the  other duties that  may be 
devolved upon him a s  judge advocate, in such a case, a n  officer should be edu- 
cated not only in  t'ne science of the military law,-including the  statutory law, 
regqlations, orders and customs, pertaining to the offenses of military persons 
and their prosecution, trial and punishment,-but also in  the general criminal 
law and its practice and procedure, a s  well a s  in that  most essential branch of 
legal learning, the general law of evidence." 

2. Absence of Bias. A s  a judge advocate is not subject to challenge, 
i t  is important that an officer strongly prejudiced for o r  against the accused, 

31 6. 0 .  29, Dept. of the N. West, 1863. 
"On the trial, in 1865, of Payne, I-Ierold and others, (as conspirators in the assassi- 

nation of President Lincoln,) and upon that of Wirz in the same year, by military com
mission, the judge advocate was assisted in the former case by two officers, and in the 
latter by one, specially detailed for the purpose. 

The same term i s  used in the present BritisH law. Rules of Procedure, (8.) 
Vol. 2, p. 279. 
Page 113. 

@Page 114. 
"That i s  to say, "fear" lest by some error they may be exposed to suit or prosecu

tion. 
a"His qualifications of course must be of  the sort required by members of the bar." 

18 Opins. At. Gen., 137. 
"On the subject of the qualifications of a judge advocate, compare Hughes, pp. 9-19, 

178, et. 8eq. And see Grose, Vol. I, p. 235, cited mte,  p. 179. 
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or  who has a decided personal interest in  the result of the trial, should not 
be selected a s  the judge advocate if it can be avoided. Thus, one interested in 
the  conviction of an accused officer, for the reason that, in the event of a dis
missal, he will become entitled to promotion, will not be a desirable person t o  
be detailed as judge advocate for the trial, if any other suitable officer can be 
appointed without detriment to the service.* So, one personally inimical to 
the accused, or seriously a t  variance with him, is not a suitable person to a c t  

as his  prosecutor. Where an officer appointed judge advocate is con
274 scious of any such prepossession, bias, or interest a s  may materially affect 

the efficient, fa ir  or courteous performance of his duty, he will properly 
communicate the facts, in  a respectful manner, to  the appointing authority, a n d  
ask to be relieved." But prejudice or interest, however conspicuous or  con- 
trolling, on the part  of the judge advocate, cannot of course impair the Zegab 
validity of the proceedings. 

11. HIS AUTHORITY AND DUTIES. 

This subject will be considered under the heads of :  The authority and duty 
of the judge advocate-(1) Prior to the meeting of the court; ( 2 )  Pending the 
proceedings and trial ; and (3) After the completion of the proceedings. 

AS TO PREPARING OR PERFECTING THE CHARGES. While i n  the 
ordinary criminal procedure the indictment is almost invariably framed by the ,
prosecuting attorney,-in the military service, where any officer may prefer 

MIn G. C. M. 0. 5, War Dept, 1871, in  connection with the actlon of the President 
upon the case of a Captain of the  army, it was remarked a s  follows : " In  his review of 
this case, the Judge Advocate General calls attention to the fact that  the Judge Advocate 
of the Court was not only a material witness for the prosecution, but, a s  senior flrst 
Lieutenant in  the same regiment with accused, was the expectant of promotion to the 
next vacancy in the grade of Captain. In  view of this fact, while there is  no ground 
for doubting tha t  the offlcer charged with this duty performed it with honest and pure 
Intention, yet certainly his selection for i t  was unsuitable, inasmuch a s  by military law 
and usage i t  has always been held tha t  the Judge Advocate should be free from personal 
bias or interest in the result of the proceedings in which he offlciates." 

In Q. C. M. 0.41 of 1875,in a case of a soldier tried upon a charge of having made 
a false complaint t h a t  an offlcer had improperly assaulted him, which offlcer was judge 
advocate of the court and prosecuting witness, i t  was remarked a s  follows : " It was not 
contemplated tha t  a prisoner would be brought to  trial before this Court on charges 
which raked the question whether i ts  Judge Advocate had not himself been guilty of offl- 
cia1 misconduct. But  such was the fact in this case. The Judge Advocate had a per
sonal interest in the conviction of the  prisoner, and was also the principal .witness 
against him. Under such circumstances he should have applied to  the proper nuthorlty 
t o  be relieved from duty a s  Judge Advocate. The proceedings are disapproved." I n  a 
case published in G. C. M. 0. 18 of 1886, the attitude of the judge advocate is  commented 
upon by the  President a s  follows-" The judge advocate was manifestly disqualified 
and incapable of properly discharging his duties of judge advocate because of the inter- 
es t  which he took i n  the conviction of the accused. For this reason he should have 
requested relief from a duty which he could not perform in justice to himself, the ac- 
cused, and the  service." In  a later case promulgated in G. C. M. 0.1, Div. of the Mo., 
1890,reference is made to the officiating by an ofacer a s  judge advocate on the trial of 
a soldier, whom he had himself abused and assaulted, a s  follows-" Lieut. S, committed 
a n  unfortunate mistake in acting a s  prosecutor on the trial of a soldier with whom he 
had had a personal difficulty. * * * Although the judge advocate of a court-mar
tial is  not one of the judges who try the cause, and although there is no provision of 
law for the challenge of a judge advocate by the accused, yet a nice sense of propriety 
and due appreciation of self-interest should suggest to an oi3cer the wisdom of request- 
ing to be excused from the duty of prosecutor under such circumstances. Such a requwt 
would at course be respected by the commanding general who appointed the court:' 
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charges, the judge advocate of the court has a comparatively limited control 
over the form of the charges and specifications. He has no oI.tgina.2 authority, 
eirtute on&, to entertain charges in the first instance, but can simply act upon 
such as are transmitted to him to prosecute. In the absence, therefore, of gen- 
eral instructions or specific authority for the purpose from the superior by 
whom he has been appointed, he cannot;as a ge~era l  rule, make any material 
amendments in the pleadings as committed to him." In  some instances indeed, 
where the court was convened for the trial of enlisted men for light or simple 
offences, the papers have been transmitted and witnesses referred to the judge 
advocate, with instructions to frame, serve, and prosecute formal charges in 
the several cases, as the pro~fa may appear to warrant.'' But in general, and 
especially in the more important class of cases, the charges will, regularly, 
have been prepared by the immediate commander of the accused or the origi- 
nal accuser, and revised by the Commander who is to convene the court, or 
the officer of the Judge Advocate General's Department or Acting Judge Advo- 
cate on his staff, or by the Judge Advocate General, before they reach the 
judge advocate of the court. In  such cases, while the judge advocate may 
correct obvious errors of form and mistakes in names, dates, amounts, &c., 

k n o h  to him, from having communicated with the witnesses or other- 
276 wise, to be incorrect,* he cannot properly venture upon material amend- 

ments of substance, and certainly cannot assume of his own authority 
to reject any charge or specification, or to add a new one." Where indeed the 
judge advocate of the court i s  an officer in whom a special confidence is re
posed, a s  where he is the Judge Advocate or Acting Judge Advocate of- the 
Department, &c., he may assume a larger discretion in the matter of amend- 
ing the charges before trial, especially where he has already had to do with 
their preparation or revision. But in general, in the absence of some special 
authority or direction from the convening commander, the charges should re- 
main substantially intact in the hands of the judge advocate, who should con- 
sider himself simply as a subordinate under orders to perform a particular 
duty, viz. to prosecute the particular charges committed to him by his superior. 
Where, from the testimony as personally examined by him, he is of opinion 
that a charge should be laid under a different Article from that selected, or 
that an additional charge or specification should be preferred, or other mate- 
rial change in the pleadings should be made, it will be proper for him to com- 

a DIGEST,458; O'Brien, 235 :G. C.M. 0.42,Dept. of the Platte, 1187 7; Do. 7, Dept. 
of Texas, 1882; Do. 9,Dept. of Arizona, 1884. 

a T h b  was sometimee done during the late war, but, as a practice, belongs rather 
to the past, and to the period before department, kc, commands were furnished with 
staff judge advocates. In  some of the old Orders the judge advocate was specifically 
directed to prepare the charges after conference with the original accuser, who had 
not duly formulated the eame. See instances in G. 0. of Aug. 10, 1819, and Sept. 7. 
1820. 

mSee G.0. 25, 36. Dept. of the Mo., 1867;Do. 11, Qept. of the Gulf, 1865; Do. 64, 
Dept. of Ark., 1865;Do. 17, Dbpt. of Fla., 1866,Do. 26, 29, Dept. of La., 1868; Do. 
35, Fifth Mil. Dist., 1868. A larger authority, however, is attributed to the judge 
advocate in some of these Orders than would be quite warranted in time of peace. In 
G. C. M. 0. 17,Dept. of the Colorado, 1894, i t  was held that the judge advocate, after 
having conferred with the witnesges, was justitled in making the charge, erroneously 
expressed in the alternative, more certain, by striking out matter which was merely sur- 
plusage. 

~DIQEST,458; Q. 0. 3, Div. Atlantic, 1876. *hat he cannot do this even i i t h  
the concuirence of the court is remarked in Q. C. M. 0.36, Dept. of the.Platte. 1877. 
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municate the facts and his views to the Commander by whem he  has  been 
detailed, and await his instructions." 

AS TO SERVING THE CHARGES, &C. The subject of rhe service of 
charges has already been considered in treating of the Charge. The service 
of the charges is a duty usually &evolving upon the judge advocate, and should 

be performed a s  soon a s  practicable after the charges ha-qe been per- 
27'7 fected, or within a reasonable time before the trial. A list of the wit- 

nesses for the  prosecution will properly accomDany the charges. The 
accused will also properly be supplied with a copy of the Order detailing the 
court, so that  he may have a reasonable opportunity to consider whether he  
will interpose challenges to  any of the members. Where the Order does not 
specify the time o r  place of the particular trial, the judge advocate should notify 
the accused s f  the  same. H e  should also promptly furnish him with copies of 
amended or " additional " charges o r  specifications, i f  any such a r e  introduced. 

AS TO SQMMONING, tC., THE WITNESSES. It is directed by par. 
1008 of the 4 rmy Regulations that  the judge advocate " summon the necessary 
witnesses for  the  trial;" and, in  order tha t  the trial may not be delayed, it 
is i n  general his duty a t  this stage of the proceedings to summon the material 
witnesses, both those required for the prosecution " and those whose names a r e  
furnished him by the accused, .who is entitled to have summoned for him his 
material witnes~es.~'  I f  papers i n  the possession of a witness a r e  required t o  
be used in evidence, the judge advocate will issue to  him a s u b p ~ n a  d w e s  tecum, 
specifying the  particular writings. Where any witnesses are so distant, o r  
otherwise situated or occupied, that  their personal attendance cannot probably 
be procured without extraordinary expense, or embarrassment to the service, b'e 
will properly submit to  the convening authority the question whether they shall 
be summoned to appear in  person o r  required to  give their depositions. If 

directed to  procure their depositions, he will proceed to do so by preparing 
278 in concert with the accused the  necessary interrogatories and forwarding 

the same through the  proper channels, subject t o  the provisions of the 91st 
Article of war." Where not satisfied a s  to the materiality of a proposed wit
ness, o r  where the testimony of such a witness will be merely cumulative, he 

It is a part of the duty of a n  05ciating judge advocate to represent to  the offl
cer convening the court any error o r  omission in the charge, and thereby to anticipate 
or  obviate any delay i n  the assembly of the court." Simmons 5 414. And see De 
Hart, 313; G. 0. 30, Dept. of the Mo., 1867. It is a part of his duty not t o  go t o  
trial upon a defective indictment, (G. 0. 11,Dept. of the Gulf, 1865; Do. 29, Dept. of 
La., 1868,)if the defect can be duly corrected. 

%That  it is, in general, the duty of the judge advocate, though it may not always 
be necessary, to  summon, (and call t o  testify on the trial,) the  witnesses whose n m a  
have been appended to the chwges-see G. C. M. 0.135,Dept. of Dakota, 1882; Do. 
45, Id.. 1884. 

I n  Circ. No. 9, (H. A.) ,  1887, the point is  noticed t h a t  the judgeadvocate can only sub- 
poem a witness to attend the court. He cannot issue a subpoena to a witness to  appear 
before himself for  examination. This must be erected by a n  order emanating from the  
proper superior, a s  the post commander. 

WG. C. M. 0. 4, Div. of Atlantic, 1886. No persons, (except perhaps fcreign 
ministers-see Com. Wilkes' Trial, p. 79,) can be said to  be legally exempt from being 
summoned a s  witnesses on military trials. High public officials, however, will not prop- 
erly be summoned where their attendance can be dispensed with without serious preju- 
dice to  the administration of justice. 

="As to the law in regard to depositions in military cases, and their form, see 
Chapter XVIII., and Appendix. 

The time and expense of summoning a particular witness or  witnesses may sometimes 
be saved by the judge advocate and accused entering into a written stipulatior. t h a t  
certain specified facts shall be considered a s  admitted in the case. See example in 
Lieut. pevlin's case. Printed Trial, p. 12. 
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may omit or decline to summon him till requested or instructed to  do so by the  
c6urt or the commander." Where the accused desires the attendance of a wit
ness whom the judge advocate does not think it worth while to summon, the 
latter may well offer to admit in writing a t  the trial that  the person, if present, 
would testify thus and so. Forms of subpcenas for witnesses, to be issued by 
the judge advocate, a r e  given in the Appendix. 

Serdce of summons. If the witness is a t  or near the place of trial, o r  
station of the  judge advocate, he may be personally summoned by the latter, o r  
by any other officer or individual for him.6' If he is a t  a greater distance, a 
subpcena, or application for his attendance, should generally be forwarded by 
the judge advocate "through the regular military ~ h a n n e l s , " ~  t o  the proper 
headquarters, in order that the proper orders may be made for his attendance, 
transportaxion, Cc. The judge advocate should always cause a civilian witness 
to be p~rsonal ly served: this to  facilitate the compelling of his attendance by 
attachment under Sec. 1202, Rev. Sts., if found necessary. A personal service 
will be made either by exhibiting to the  witness the original subpcena and caus- 
ing or enablirlg him to become informec! of i ts  contents, or-and preferably-
by delivering 10 him a copy?' The individual making the personal service 

will properly be instructed by the judge advocate to  certify the fact, 
279 date and place of service on the back of the original" and thereupon 

return the same to him. Witnesses, on arriving a t  the place of trial, 
should report forthwith to the judge advocate. 

AS TO P R E P A R I N G  T H E  CASE FOR TRIAL. The further duty is de
volved upon the judge advocate of assuring himself, before going to trial, that  
the proper evidence is available, and is sufficient to  establish the charge." I n  
this connection, i t  may sometimes be desirable for  him to take affidavits, and 
for the administering of oaths i n  such cases he is now expressly authorized by 
the Act of July 27, 1890. I n  several instances, judge advocates have been 
severely censured in General Orders for proceeding with the prosecution with- 
out duly preparing their cases, or informing themselves whether the witnesses 
proposed to be called could establish the facts alleged in the specifications. If,  
after personally examining the witnesses, &c., a judge advocate concludes tha t  
he cannot make out a prima facie case upon the charges referred to him for 
prosecution, he should, if there is time, communicate the fact to  t h e  convening 
authority and ask instructions. 

A judge advocate entrusted with the conduct of a n  important prosecution 
will also, before the trial, 1o~k.carefully into such points of law--especially 
questions in  the law of evidence-as are  likely to  arise in the case, and pre- 
pare himself by study for preqenting or contesting the same. 

AS T O  OTHER PARTICULARS. It devolves upon the judge advocate to 
make a requisition upon the qdartermaster for the proper stationery for his own 
-

68 See par. 1008, A. R. 
"In order to avoid possible expense, a military person should, if practicable, be em

ployed to make the service. G. 0. 34, Dept. of the Platte, 1870. 
See par. 1010, A. R. 

el 1 Greenl. Ev. 1 315, note. 
"See form in Appendix. 
03 See the remarks of the reviewing ofacers in G. 0. 63, Dept. of the East, 1864; Do. , 

36, Dept. of the Mo., 1867. Tytler, (p. 358,) writes: "The judge advocate must in
struct himself in all the circumstances of the case, and by what evidence the whole par- 
ticulars are to be proved against the prisoner. Of these i t  is proper that he should pre- . 	 pare in writing a short analysis or plan for his own regulation In the conduct of the 
trial and examination of the witnesses." This last suggestion i s  repeated by subsequent 
writers. 
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use and that of the court at  the trial or trials to be had, as also for a room or 
rooms, or other quarters in which to assemble, (with the necessary furniture, fuel, 
kc.,) if such have not already been provided. .At most established posts, such a 

room is set apart. He will also properly apply to the assistant adjutant 
280 general, post adjutant, kc., for an orderly or orderlies, as may be required. 

If he does not exercise his statutory authority of appointing a reporter," 
(or, in a case of unusual importance, though a reporter be actually appointed,) 
he may employ, a t  his own expense, a civilian clerk, or may apply to the proper 
official for an enlisted man to be ordered to report to him for duty as clerk. 
If an intwpreter is necessary, he will take measures to obtain one--generally 
by summoning as a witness a person competent for the p u r p ~ s e . ~  

Where the charges or specifications are unusually numerous or extended, the 
judge advocate may well have the same printed, if practicable, for the convenience 
of the court upon its assembling and for reference during the trial, as also to 
facilitate the making up of the record. 

AUTHOBITYAND DUTYOF THE J U D ~ E  THE PBOCEEDINBSAIWJADVOCATE PENDING 
Tar&. 
 

THIS CAPACITY I N  GENERAL. "The presence and assistance of an 
officiating judge advocate," observes S i m m ~ n s , ~  is essential to the jurisdiction " 

of a court-martial!' O'Brien" writes: "A court-martial cannot proceed to any 
business without that officer." Neither is strictly accurate. But while i t  is not 
necessary, (though certainly highly desirable and almost invariable,) that the 
judge advocate should be present a t  such preliminary action a s  a court may take 
after its first assembling and prior to the appearance of the accused, i t  is clear 
that the court cannot enter upon the t rhb  without him, since, by Art. 84, he must 
first qualify them by administering "to each member" the prescribed oath. So, 
pending the trial, his .presence, though i t  may not always be essential cannot 
properly be dispensed with during any material proceeding.- 
281 I t  was observed by Kennedy," (who has here been repeated by later 

writers,) that a judge advocate "appears a t  a court-martial in three 
distinct characters," those of Prosecutor, Adviser to the Court, and Recorder ; 
in the last of which only, the author adds, i s  he subject to the direction or control 
of the court; being authorized in the other two "'to act according to his own 
judgment and discretion." Except that he cannot properly obtrude advice, 
this statement is substantially correct. 

With these principal capacities of the judge advocate are also to be con- 
sidered, as attaching a t  this stage to his office under our law, his province as 
counsel or adyiser of the accused, and his authority and duty under Art. 85 and 
under Secs. 1202 and 1203, Rev: Sts. 

AS PROSECUTOR.-Legal status i n  general. From an early period in 
the British law ti11 1860, the judge advocate acted a s  prosecutor in the name 

& to the exercise of this authority, see poet. 
As to clerks, interpreters, orderlies, &c., see Chapter XI. 

OB !j 462. 
Page 229. 
A judge advocate may indeed temporarily absent himaelf and resume his place without 

affecting the validity of the proceedings ; (Clode, M. L., 126 ; Benet, 86 ;) though this 
"mars their unity," (Coppee, 60,) and, where necessitated for any longer than a very 
brief period, should induce a suspension of the proceedings, for the time, by the court. 
Ihonsq 460. 

@Page 222. As to the change, later, in regard to the capacity of prosecutor in the 
British law, see post. 
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of the Sovereign before general courts-martial." But that he should sustain 
this character, while a t  the same time acting as of8cial adviser to the court, 
was viewed by some of the authoritiesv as  unjust to the accused and inex- 
pedient, and in 1860 it was expressly prescribed in one of the Articles of war 
that he " should no longer be the prosecutor." A provision to the same effect 
is contained in the present Army Act."' I n  the British practice the prosecutor 
is  now a separate official, quite distinct from the judge advocate." He i s  
appointed by the convening authority, "who, in the trial of a soldier, ordinarily 
selects the adjutant of the prisoner's regiment."" 

In our law the judge aavocate has from the beginning acted as  the public prose- 
cutor in military cases. In  the articles of 1776F it was enacted that the officer 

oficiating as  judge advocate should "prosecute in the name of the United 
282 States of America," and a provision to the same effect has been repeated 

in the code to the present time. No such agency a s  a "private prose- 
cutor " i s  known to our law. In practice, the accuser or "prosecuting witness" 
is often allowed to remain in court, to enable the judge advdcate to confer with 
him during the trial, but the law does not recognize him as  having any official 
part in the prosecution of thencharges 

As sole prosecutor, the judge advocate, with us, practically conducts the trial- 
a function which in the British," and more conspicuously in the French" law, 
is  substantially devolved upon the president. I n  the American law, the judge 
advocate arraigns the prisoner; swears and examines the witnesses and cross- 
examines those of the defence; takes exceptions to pleas or testimony offered-on 
the part of the accused, or to applications or propositions made by or for him to 
the court which he deems inadmissible or objectionable; enters into such stipu- 
lations and makes such admissions in regard to testimony, bc., as  he may deem 
expedient ;" and argues all exceptions taken and issues raised-in the name and 
as the reprksentative of the United States. So, like the prosecuting attorney 
in the ordinary criminal courts, he presents, (or may present,) the closing argu- 

ment on behalf of the Go~ernment .~  
283 D i r e c t i o n  as t o  the c o u r s e  and c o n d u c t  of  the prosecut ion .  As 

prosecutor, the judge advocate, representing as he does the State, and 
acting under an authority identical with or equal to that of the court, should, a s  

'JOTytler, 206, 3i9 ; Adye, 116, 119-120 ; Samuel, 619 ; Clode, M. L., 116. 
nNapier, 113 ; Warren, 10, 229, 232-3, 253. 
n See Simmons 5 472; Clode, M. L., 126.
" % 50. (3.3 
74 Story, Summary of Military Law, 65. 
"Manual, 596 ; Story, 65. 
78 No judge advocate was provided for 'in the original code of 1776. 
'7See Simmons $ 430 ; 2 Clode, M. F., 364, note. 

See Alla, 216-221, 257-289. At the French conseils de guerre the examination of the 
witnesses is in general conducted by the president. In  important cases, (as  a t  Marshal 
Basalne's trial,) t h e  counsel for the accused has been allowed, by courtesy, to add 
questions. 

mIn a case in which the court instructed the judge advocate to  inform the aceused 
that  I t  admitted all he proposed to prove by a certain witness, this  action was disapproved 
a s  beyond the  province of the court ; the judge advocate, not the court, being the prose- 
cutor. G. C. M. 0. 59, Dept. of the Platte, 1872. So, a s  illustrating the general subject, 
may be noticed here the remark of the reviewing authority in G. C. M. 0. 55, Dept. of 
the Mo., 1873, t h a t  " the  court had no authority to instruct the judge advocate whether 
a certain ease should be prosecuted or not, the prosecution being a duty devolving solely 
upon the judge advocate, for which he i s  answerable to the convening commander." 

*He may make a n  argument whether the accused does or not. G. C. M. 0.11of 1872. 
Or  he may decline argument ; a s  did the judge advocate, (Judge Advocate General Holt,) 
on  Qen. F. J. Porter'a trial, for the expressed reason that  the exigencies of the  existing 
war did not justify his taking up the requisite time. Printed Trial, p. 218. 
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a mneral rule, be regarded a s  independent of the court: and therefore a s  em- 
powered, in  the absence of special instructions ol? the subject from the convening 
officer, to  conduct the prosecution in such mode or upon such plan a s  may appear 
to  himself most advantageous. Even in the British practice, a s  i t  is observed by 
Simmons,82 he  "is usually permitted to adduce his evidence in  the order he may 
think fit." And in our service, where he is  made prosecutor by express statute, 
he should in  general be deemed entitled to  the same privilege which is uniformly 
accorded to prosecuting attorneys in the criminal courts, of presenting such evi- 
dence in  support of the  charge as  he may judge to be requisite or desirable and 
of presenting i t  in the form which he may consider most effective, of reserving 
such testimony for the rebuttal a s  he may regard not so pertinent to  the direct 
examination, and of preserving throughout the logical sequence determined upon 
by him, in  preparing the  case, a s  according with the progressive stages of the 
history of the offence?' 

But while thus entitled in general t o  be left free a s  to the  form of the 
presentation of his proofs, it is of course incumbent upon the  judge advocate, 
a s  prosecutor, " to  lay before the court the full particulars " BL of the offences 

charged. And the only safe rule for him i s  to  put i n  aLZ tile material 
284 testimony that  is available, and not mereiy cumulative." The court is 

sworn to " t r y  and determine" the  matLer before it, and i t  cannot do so 
unless placed in possession of all  the facts. Thus Lhe court may properly inti- 
mate to a n  inexperienced or careless judge advocate that  he  has omitted t o  
prove a material allegation in a specification, or to evoke a material circum- 
stance from a witness before the court, or to  introduce a material witness whom 
i t  desires to have called. On the other hand, it may check a n  over-zealous 
judge advocate who is  proving too much by needlessly putting in cumulative . 
testimony or otherwise unreasonably protracting the investigation. 

Authori ty  as t o  e ~ t r y  of nolle prosequi. Xt is ciear that  this authority, 
tha t  is to say the authority to  withdraw a particular charge or specification 
from the consideration of the court, cannot belong to the judge advocate a s  
prosecutor, his duty a s  such being simply to prosecute the charges committed to 
him, without addition or subtraction. Of his own motion, and in the absence of 
authority from the commander, ( for  the court cannot supply it?) he  can no 

See Kennedy, 222;Hughes, 111. 
82 S 571. 
= I n  the  ieading naval case of Capt. Earron, (Printed Trial, 131-2,) the court made a 

general ruling a s  follows :-" The order in  which the testimony on the part  of the prosecu- 
tion, either verbal o r  written, shall be exhibited before the court i s  a subject resting 
altogether in  the discretion * ' * of the judge advocate. The court will exercise no 
control over it ,  but will hear everything which they ought to hear, and in any order in 
which it may be thought proper to  exhibit it." And see later cases to a similar &ect 
in  G. C. M. 0. 97, Dept. of Dakota, 1878; Do. 38, Dept. of Texas, 1878; and  compare, 
a s  to  the civil practice, 1 Burr's Trial, 85, 469 ; Davany v. Coon, 45 Miss. 71. 

@Hughes, 118. And see G. C. &I. 0.6, Dcpt. of Arizona, 1888; also G. 0..23 of 
1824,where the President censures a judge advocate for not  producing the  proper wit- 
nesses, who were apparently readily available, to prove the charge. 

"See G. C. M. 0. 36, Dept. of Texas, 1893. 
8BG.C. M. 0. 84 of 1887; DO. 23, Dept. of Dakota, 1886; Do. 6, Dept. of Arizona, 

1886; Do. 68, Id., 1887. Especially is the  court not  empowored to anthorise a ?iolle 
prosequi where the accused has been arraigned upon and has  pleaded to  the charges, 
since then, (in the  absence of a legal withdrawal-see Chapter X,) he is entitled t a  a 
verdict, and the proper course for  the court is to  acquit upon the  charge or specifica
tion in question. G. C.M.0.29,Dept. of the Mo., 3886. 

The nature of the procedure of Nolle Prosequi is considered in Chapter XV. 
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more withdraw a charge after arraignment than h e  can drop one before:" 
should he venture unauthorized to do so-for whatever reason, whether because 
of a defect in the charge itself, or of a deficiency of evidence to support it, or  

o therwisehe  would be guilty of a military offence. If he is of opinion 
285 that a charge or specification should be no1 prossed, and no authority 

for the purpose has been imparted in advance, he should apply for the 
same to headquarters, the court, (if concurring,) meanwhile adjourning over 
if necessary.' 

Duty as a minister of justice. I t  was remarked by the judge in a late 
case in the Central Criminal Court of London? that i t  is " a general principle 
of criminal procedure that counsel for the prosecution should consider them- 
selves not mereIy as  advocates but a s  ministers of justice, and not as struggling 
for a verdict but a s  assistants in the ascertainment of truth according to  
law." Similarly, in a leading criminal case in Michigan? the court observe:- 
"A public prosecutor is not a plaintiff's attorney, but a sworn minister of 
justice, a s  much bound to protect the innocent as  to pursue the guilty." So, 
O'Brien " says of the judge advocate :-" He is to use no undue means to secure 
the conviction rather than the acquittal of the accused." In other words, while 
he is not " to  permit the interests of the public to suffer,"" by failing to  
prosecute "with spirit and re~olut ion ,"~~he i s  to remember that it is not 
incompatible but consonant with his capacity a s  prosecutor to be so far  impar- 
tial as  not only not to obstruct but to facilitate the accused in making such 
defence or offering such matter of extenuation a s  may exist in the case." 

It is in view of this principle that it has been held by certain courts, both 
in Bhgland and the United States? that the prosecuting officer, in presenting 
his case, is not a t  liberty to select those witnesses only whose testimony will 

conduce to a conviction, leaving the accused to offer the rest, but that it 
286 is  incumbent upon him to introduce all the witnesses present a t  the 

commission of the act charged or cognizant of the same, if attainable, 
before the accused is called upon for his defence. Thus it is  held in one 
case:m-"All the facts constituting the res gesta?, so far  as  the prosecuting 
counsel is informed of and has the means of proving them, should, on principle 
and in fairness to the prisoner, be laid before the jury by the prosecution." 
And in a later case" it i s  remarked:-"The only legitimate object of the 
prosecution is to show the whole transaction as it was, whether its tenden'cy 
is  to establish guilt or innocence. The prosecuting officer represents the public 

"After charges have been properly referred to a court for, trial, none save the con
vening authority, or the Secretary of War, can order a ltoEle prosequi to be entered." 
G. 0. 98, Dept. of the Cumberland, 1868, (Gen. Thomas.) And see Do. 97, Dept. of 
No. Ca., 1865; Do. 85, Dept. of the South, 1874; G. C. M. 0.79, Dept. of the Platte, 
1877 ; Do. 13, Id., 1878; Do. 45, 48, Div. Pacific and Dept. of Cal., 1880: also Do. 84, 
(A. 	G. 0.).1887;Do. 73,Dept. of the Platte, 1887. 
 

" G .  C. M. 0. 14,Dept. of Cal., 1883. 
 
80 Regina v. Berens, 4 F. & F.,842. 
 
* Wellar v.  People, 30 Mich. 23.

" Page 284. 
 
o2 De Hart, 323. 
 
08 Adye, 119. 
 

See De Hart, 323. " The danger in most cases is  that, a s  prosecutor, he is  inclined 
t o  be too severe upon the  accused, t o  accept his guilt a s  a foregone conclusion, and 
rather to  aim to prove i t  than simply, a s  is his sole duty, to exhaust all the evidence 
pro and con, and let that  determine the guilt o r  innocence of the accused." CopP6e. 60. 
And see the  subject of "Absence of bias," ante. 

*Regina v. Holden, 8 C. fk P.,606; Regina v.  Stroner, 1 C. & K.,650; Maher c. 
People, 10 Mich., 226-6 ; Hurd v. People, 25 Mich., 416 ; Wellar v.  People, 30 Mich., 16. 

Maher v. People, ante. 
m Hurd v.  People, ante. 
616156 0 - 44 - 13 
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interest, which can never be promoted by .the conviction of the innocent. His ob- 
ject, like that of the court, should be simply justice, and he has no right to sacri- 
fice this to any pride of professional success." In the opinion of the author, this 
rule, though not followed by some other authorities who " regard it a s  properly 
within thediscretionof the prosecuting officer to produce such witnesses and such 
only as he thinks best,"' is believed especially to commend itself to adoption 
in the court-martial practice, and particularly in casea of enlisted men, and of 
o5cers undefended by competent c o u n ~ e l . ~  

' AS ADVISER TO THE COURT, AND I N  HIS EELBTION TO THE 
SAME.-His duty i n  general. As already noticed, one of tlie three prin- 
cipal functions assigned to the judge advocate of a court-martial is that of 
"adviser to the court in matters of form and law." In  this capacity a two- lrn 

fold duty is devolved upon this officer: 
I. He is bound to furnish hw opinion on any question of law, practice, or pro

cedure, arising in the course of the trial, when the same is required of him 
287 by the court.' I t  i s  theright of the court to caU upon him for such advice 

and assistance, but if the preparation of the opinion demands unusual 
labor, the court will properly adjourn to give him time to consult. the authorities, 
&c. In  general the opinion of a competent judge advocate, thus furnished, will 
h accepted a s  decisive by the court? But even if wholly dissented from and in 
no respect followed, the judge advocate is entitled, for his own justification, and 
not by way of protest but as a part of the proceedings, to have such opinion incor- 
porated in the written record :i t  should also be so recorded for the information 
of the reviewing authority.' 

2. While i t  will be irregular for the judge advocate, except when his opinion 
is thus asked, to interpose his views in regard to any question which i t  i s  within 
the province and discretion of the court to determine, yet if the action proposed 
by i t  to be taken upon such a question will clearly transcend some statate, 
regulation, order or usage, or an established principle of law, i t  will then be his 
duty to point out the fact. In  other words, where the error of tKe court is simply 
one of judgment, the judge advocate, though, in his opinion, such error may work 
injustice in the case, should remain silent: otherwise where the action, if taken, 
will manifestly contravene an article of war or other law of the service, or legal 
principle properly governing the procedure of courts-martial,-here he is an- 
thorized, and it is indeed his duty, respectfully to caution the court agalnst the , 
apprehended illegality,' 

88 See 1Bishop; C. P. f 966 c. 
 
m See remarks of Lord Brougham in Parliament, as  cited by Clode, 2 M. B:363-4. 
 
There is here to be noted, as  a further branch of his function ae prosecutor, the duty 
 

devolving upon the Judge Advocate, under par. 1018, A. B, to  furnish the court in 
proper ensea with evidence of e redo us condotlone of the accused, if any. 
ImKennedy, 222. 
1 See Tytler, 352-366 ;Simmons 1 466;Kennedy, 224-6;Btocquder, 113;Hughes, 120; 

Hickman, 137;XIV. Law Mag., 13;Maltby, 121-2 :O'Brien, 288, De Hart, 326; Benet, 
201; CoppC, 67. 

a See Simmons f 470; Kennedy, 228; Hughes, 127. Note the special consequence at- 
tached to the advice and opinion of the judge advocate in the British law by the Bules 
of Procedure, 8 101 (F,) explained in the same Rule by the declaration that-"at a 
court-martial, he represents the judge advocate general." 

a Tytler, 364-6; Hough, (A.) 71-2; Kennedy, 226-7 ; XIV Law Mag.. 14; Hughes. 
123-128 ;Maltby, 122;O'Brien, 283 ;De Hart, 324-0. Oontra, Simmons 8 496 and nota 
In C. 0. 6 of 1857, the Secretary of War remarks:-" The court refused to admit on 
their record an argument of the judge advucate, objecting to an application by the defence 
for delay. It was the duty of the judge advocate to make the objection, and the argument 
by which he eustained i t  was very proper. It wan a part o t  the proceedinp which ought 
to have been entered on the record." And see Q. 0. 17,Dept. of Florida, ISM; Do. 60, 
Dept. of La.. 1869. 

4 Bee Benet, 201;O'Brleh, 288;De Hart, 826. 
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HIS ATTITUDE WHEN THE COURT IS CLOSED. Up to a recent 
288 date the judge advocate invariably remained, as  an assessor, with the 

court when closed for deliberation, advising it if required to do ao, 
and calling attention to formal errors if any, but carefully refraining from any 
expression of opinion that might influence the votes of the members.' But 
however scrupulous he might be in this regard, the accused had certainly good , 
ground for complaining that he was excluded while the judge advocate was 
admitted a t  so important a stage of the proceedings: and the apparent un- 
fairness of the practice not unfrequently evoked serious criticism.' But now, 
by the Act of July 27, 1892, c. 273,s. 2, it  has been specifically prescribed on 
this subject a s  follows:--" Whenever a courtmartial shall sit in closed ass
sim, the judge advocate shaR withdram, and when his legat advice, or h h  
assistance in referring to recorded euidence, is required, it shall be obta6ned 
in open court." Under this statute the judge advocate now retires from the 
court room, (with the accused, &c.,) whenever the court clears for deliberation, 
either on the finding and sentence,' or  upon any interlocutory matter such as 
a challenge, an objection to evidence, kc. And hereafter when a question 

arises, in closed session, as  to 'which the opinion of the judge advocate 
289 is desired, the court must be re-opened, and such opinion sought and 

rendered in the presence of the accused, subject to such exception or 
right of reply a s  he would be entitled to at any other ohen stage. In practice 
the occasions of such requiring of opinion have a s  yet been rare. 

As to preserving the votes of the  members. The point was a t  one time 
considerabIy discussed, whether the judge advocate should preserve the written 
votes of the members given upon the findings or sentence. The only reason for 
preserving them would seem to be that, in their absence, the judge advocate, 
(or a member,) would fiat be enabled or would be less able to testify as to the 
same if called upon to do so by a " court of justice "-the contingency indicated 
in Arta 84 and 85.8 But these Articles do not require that he should hold himself 
prepared to give such evidence. Moreover the written votes are no part of the 
official record or papers, but mere personal memoranda. Further, if they are  
preserved, they may endanger the discovery, by unauthorized persons, of the 
votes or opinions which the judge advocate and members also have sworn not to 
make public." The question involved is really one which concerns less the judge 

%ee generally, upon this subject, Simmons 1 612, 636 ; Kennedy. 229, 230 ; Stocqueler, 
113; Hickman, 137; Bornhay, R., 31 ; Macomb, 58; De Hart, 327-8 ; O'Brien, 283, 284 ; 
Ben&, 201-2; Coppee, 60. 

The leading case in which the prevailing practice was dsserted was that  of Capt. Amos 
Blnney, reported i n  "The  Militia Reporter," p. 180, (1810.) Here, upon the Court 
clearing to  consider a n  objection t o  evidence, the  accused claimed that  he had a right 
to remain and be heard equally with the judge advocate. The court ruled that  he 
must retire In accordance with the established practice, and because, if they allowed 
him t o  remain, they might violate their oaths in regard to the dlsclosure of the votes 
and opinions of members. They also ruled that  they could not exclude the judge 
advocate, for the reason tha t  i t  was the custom that  such officer should be present 
a t  deliberations, and that  the  Article which tequired him to  be sworn not to  divulge 
any vote or  opinion, kc., evidently contemplated that  he should be present. 

See Warren, 229, 232, 233, 254 ; also Report of Judiciarj Committee of Senate, No. 
1337, of Feb. 18, 1885. 

a case which has occurred 'slnce the Act took effect, where the judge advocate 
was aIlowed to remain with the court during the making up of its judgment, i t  was 
deemed best to  disapprove the  sentence a s  ratally irregular. (3. C. M. 0. 73, Dept. of 
Dakota, 1892. In  the opinion of the author, the sentence ia not invalidated in  such a 
case. 

1 McArthur, 323;Tytler, (edit. of 1800,) 371. 
10 See Simmons O 614; Kennedy, 237; Tytler. xiii (Opinion of J. A. Gen., Sir Chae. 

Morgan ;) Stocqueler, 114; Grifllths, 176; Benet, 127. 
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advocate than the members, since the latter may, under certain circumstances, 
become amenable to a civil suit for damages for their action upon the court. 
And now that the judge advocate is  excluded from deliberations in closed session, 
it is especially appropriate for the members to decide this question for them- 
selves. To destroy such papers is  believed to be the almost uniform practice in .our service.= 

The personal relations of court and judge advocate. In this connection 
the personal relation proper and desirable to be maintained between the judge 
advocate and the court may well be touched upon. It is  clear, as  indicated by 
De Hart,* that such acts on the part of the judge advocate as  the expressing of 
opinions where the same ape not requested or warranted, the raising of points 

as to unimportant matters, the interposing of petty objections to testi- 
290 mony, and the exhibition of testiness or irritability, can only bore and 

worry an  assemblage of military men, and incline them to override the 
judge advocate in the positions taken by him. 

On the other hand, within his separate province, the judge advocate is entitled 
to be recognized by the court as  occupying'a position a s  independent as  its own, 
and, wherever a proper and adequate occasion presents itself, is  authorized not 
only fully to express but to accentuate his views, even a t  the risk of offending 
some member or members who may entertain opposite opinions. But where the 
judge advoeate is a person uniting tact with skill, he will rarely find it necessary 
to assert himself as  against the court. The latter perceiving him to be master 
of his case, and not dogmatic but simple and dignified in his manner of presenting 
it, win come to respect his opinions, and to consult and follow him as  a legal 
adviser. Thus a mutual deference and confidence will arise, which will not only 
do away with much of the irritation incident to the collisions of an extended 
trial, but will result in a harmonious and effective dispatch of business. 

Amenability of judge advocate far misconauct before the  court. It need 
hardly be added that while the judge advocate cannot of course be placed 
in arrest by the court or its president,'"e may be made amenable, under the 
62d or other appropriate article, for any marked disrespect or disorderly be- 
haviour in its presence, upon a representation made by it of the facts, or formal 
charges preferred, to the proper superior. So, for disturbing the proceedings a s  
indicated in Art. 86, he may become punishable as for a contempt. The author, 
however, is not aware of any precedent in our service of a conviction by court- 
martial of an officer for misconduct of this character in the capacity of a judge 
advmate." 

AS COUNSEL OR ADVISER OF, AXD IN HIS RELATION TO, THE 
ACCUSED.-Particulars already considered. Under the head of the prov- 
ince of the judge advoeate prior to the trial, we have noted the duties, devolving 
upon him a t  that stage, of serving (and explaining where necesgary) the charges, 

furnishing a copy of the convening order, giving notice of time and place 
291 of trial, summoning witnesses for the defence, &c. We have now to 

inquire how far  the judge advocate is called upon to counsel or assist 
the accused pending the trial o r  in connection therewith, and, generally, as  to 
his offcia1 relation to the accdsed. 

Effect of Art. 90. This 4rticle declares that the judge advocate, "when,the 
pr6son.w has made hi4 plea, shall so f a r  oollsider himself counsel for fhs prisoner as 
.to object to any b a d k g  q u s t i o m  to an@ of lhe witnesses, amd to awy question to 

U See this subject also considered in Chapter XIX on the Finding. 
la Page 328. And see CuppQ, 60. 
*a Chapter XII. And see McNaghten, 17Cl-1 ; DIG~ST,461. 
 
"But see British precedents referred to by Hough, (P ) 704 ; slsu cam of Major 

Browne reported in James, 504. 
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the prisonsr the answer to which might tend to criminate himself." This is a 
most imperfect and ineffective provision ; objecting to leading questions is but 
a single feature of the function of counsel, and, a s  to questions " t o  the pris- 
oner," these a re  now unknown in our practice.'' This provision, (derived from 
the Articles of 1786, illustrates the fact that  the entire Article is in the main 
obsolete and futile, and might well, a s  already indicated, be omitted from 
the code." 

Nature a n d  extent of his funct ion a s  counsel, kc.  It 1s clear that  the  
judge advocate cannot act i n  a personal capacity of counsel to  the accused, 
since such a character would be incompatible with that  of public prosecutor. 
Thus i t  is  clearly only in a n  oficiaZ relation that  h e  can advise o r  assist the 
accused. We have already seen that  a judge advocate is bound t o  consider 
himself not merely a s  a prosecutor but a s  a "minister of justice ;" the  Eommon 
law doctrine being that  the prosecuting official in a criminal proceeding was 

" the assistant of the  court in  the furtherance of justice." " This doc- 
292 trine is applied to  the  military procedure by Simmons:' in  holding that 

i t  is " in consonance with the  custom of t h e  service that  t h e  judge advo- 
cate should only interfere t o  the extent to  which the  court itself is bound t o  
interpose." I n  our practice, however, no strict rule has been prescribed or  
observed on this subject; and how fa r  the  judge advocate shall properly coungel 
and assist the accused is left to depend iu the first instance on whether he  
is furnished with competent personal counsel, and  secondly on his  own in
telligence and ability t o  defend himself. Where h e  is without counsel, and 
especially where he is  a n  ignorant o r  inexperienced soldier, the  judge advocate 
will properly render him, both in and out of court? such assistance a s  may be 

Except indeed In a case-of course not contemplated by this Ar t ic lewhere ,  under 
the recent Act of March 16, 1878, the accused goes on the stand a s  a dtne88 in his own 
behalf, when he is examined and treated lfke any other witness. This Article has in 
view an inqui8itw.Eal examination. 
laThe declaration that-" The judge advocate shall prosecute in the name of the United 

States," is the only provision that  is of any significance. This part of the Article might 
well be incorporated with Art. 74, the  remaining portion being dropped from the code. 

"Regina v. Thursfield, 8 C. & P. 269. And see Regina v. Berens, 4 F. & I?. 842 
The origin of this doctrine is  the  maxim o r  rather fict,ion of the  common law tha t  on 
a n  indictment for treason or felony, as the prisoner was not entitled t o  defend by 
counsel, the judge acted a s  his counsel. 4 Black. Com., 355; 1 Bishop, C. P. 8 296; 
2 McArthur, 41. 
Is5 468. " I n  his duty toward the prisoner, indeed, he is  not  obliged to go farther 

than the court itself: the court s i ts  for the purpose of doing justice, and is  bound 
to  take care that  the prisoner does not  suffer from his ignorance, inexperience, o r  in- 
capacity." Pipon & Col., 40. And see XIV Law Mas ,  13; Macomb, 81; Benet, 196. 
Lord Brougham, in a debate itl Parliament, described the  judge advocate a s :  " the 
assessor of the court-standing between the prisoner and the court." Clode, M. L., 126. 

"The distinction taken by Kennedy. (p. 235,) and repeated by some of'our writers, 
(O'Brien, 285; De Hart, 309; Benet, 196,) tha t  a judge advocate may more properly 
or fully assist an accused out  of than in court, has no place i n  our law and i s  not  
regarded in practice. At what stage or stages the judge advocate will best or most 
properly advise or assist the accused will depend upon the circumstances of each case. 

The doctrine a s  stated by &immons. (B 468. and see Pipon & Col., 40,) m y  be noted 
here-that the accused has a "right t o  the opinion of the  judge advocate, either i n  o r  
out of court, on any given question of law arising'out of the  proceedings" This rule. 8 

(repeated by De Hart, p. 312,) ig now declared i n  t h e  Rules of Procedure, I01 (A.,) a s  
follows:-"The prosecutor and the prisoner respectively are, a t  a l l  times after the 
judge advocate is named to  act  on the court, entitled t o  his opinion on any question 
of law relative t o  the charge or  trial, whether he ia in or out of court, subject whee 
he is  in court to - the  permission of the court." But this  doctrine teo has no place 
in our law, where the judge advocate differs from the same ofecial in the  British pro- 
cedure in being the prosecutor and in not representing the  Judge Advooate General. 
With us he furnishes no opinions except when requested t o  do so  by the court. The 
court indeed may ask his opinion a t  the instance of the accused. But ofecial opinions 
out of  court are unknown in our practice. 
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compatible with his primary duty of efficiently conducting the prosecu
293 tion.= In addition to aiding him before the trial in collecting his proofs 

and preparing his defence if he has one,-(and he will especially guard 
against even suggesting his pleading guilty if the case has any merits what
everf )-he will properly assist him in presenting in due form such challenges 
a s  he may- desire to urge," in offering his plea or pleas general or special, and 
in bringing out the full testimony of the defence on the trial,= as  well as such 
circumstances of extenuation a s  mag &st in the case;" and will further 
advise him of his right to be furnished with counsel, to take the stand a s  a 
witness, and, generally, as  to hi6 rlgbts and privileges a t  all stages of the 
case.06 

It is in omitting to bring out in evidence existing matters of defence or ex
tenuation, that judge advocates are most liable to fail in furthering complete 
justice in military cases. Though the defences and excuses set up by enlisted 
men in their statements to the court, especially in connection with pleas of 
guilty, are not unfrequently fabrications, they are by no means always so; 
and where there is no sufficient reason to doubt the good faith of the accused, 
the representations made in his statement, if not already sufficiently tested by 
evidence on the trial, may and in justice should be investigated, so far as the 
circumstances and exigencies of the service will reasonably permit. That it is 
incumbent on the judge advocate, (as  well as on the court,) where the statement 
of the accused is inconsistent with his plea of guilty, and,'in asserting facts 
constituting a substantial defkce, indicates that the plea has been ignorantly 
made, to assist him to establish such facts in evidence before the case i s  finally 
closed,-has been repeatedly urged ,by the Judge Advocate General,* and by 

reviewing ofacers in General Orders." 
294 The relation of the judge advocate to the accused makes it further 

proper that, where the latter is unskilled or ignorant, the former should 
assist him in the preparation of his concluding statement or address, reading 
i t  also for him to the court if desired" 

*See Tytler, 355 ; Stocqueler, 113: Macomb, 80 ; Coppee, 20; G. 0. 45, Third Mil. 
Dist., 1868: Queen's Eegulations, See. VI 8 84. The judge advocate should not, "in 
his zeal as prosecutor." be induced to  "overlook the interests of the prisoner." G. C. 
M. 0. 3, Dept. of Arizona, 1883. (Qen. Crook.) 
a "For the judge advocate to  counsel the accused, when a soldier or inferlor in rank, 

t o  plead guilty, must in general be unbefltting and inadvisable." D~QERT, And see 458. 
a. 0. 45, Third Mil. Mst., 1868. 

"See G. C. M. 0. 19, Dept. of the Coluldbla, 1882. 
a In G. 0. 42. Dept. of the Platte, 1871, i t  was remarked that the judge advocate, 

where the acdused was without counbel, might properly take exception in behalf of 
the latter to a legally objectionable question put to a witness by a member of the court. 

DIOHIBT,458-9; a. 0. 45, Third Mil. Dint.. 1868. 
G. 0. 76 of 1887. 
Drans~,688-690. A view similar to that expremed in the text is contained in the 

Bombay E., p. 63. 
*See the following G. 0. or G. C. M. O., in which the views on this subject of the 

Judge Advocate General are concurred In, or similar views are advanced, by military 
commanders: Q. C. M. 0. 2 of 1872 ; Do. 31 of 1876; Do. 34, Northern Dept., 1865; Do. 
46. Dept. of the South, 1888 ;Do. 7, Id., 1809 ;Do. 28, h p t .  of the Platte, 1869 ;Do. 
39, Id., 1870: Do. 24, 68, Id., 1871; G. 0. 31, Dept. of Cal., 1872; Do. 66, Id., 1874; 
Do. 98, Dept of the Bast, 1872; Do. 14, 48, 68, Id., 1878; Do. 81, 88, 98, Dept of 
Dakota, 1878; Do. 8, Id., 1878; Do. 19, 88, 88, Dept. of Texas, 1878; Do. 11, 18, 18, 
Id., 1874 ;Do. 46, Id., 1876 ;Do. 5, 74, Dept. of the Mo., 1876; Do. 61, Id., 1876 ;Do. 29, 
Div. Atlantic, 1874; Do. 23, Id., 1876; Circ., Dept. of the Golf, Oct. 12, 1808. 
g See Benet, 117. That a judge advocate cannot, independently of the court, assume. 

on account of Its objectionable character, to reject a "statement" proposed to be 
offered by the accused, and require him to  dubetitote another, was properly held in 
Q. 0. 31. Div. Atlantic, 1873. 
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It is to be added, however, in this connection, that where the accused is pro
vided with capable counsel, or, being an oiiicer or person of unusual intelll- 
gence, is fully competent to conduct his own defence, the relation of the judge 
advocate toward him is so far  modified that the former may be required, in the 
interests of justice, to assume a controversial if not an aggressive attitude. 
I t  will then indeed be his duty to resist the introduction by the accused of 
objectionable testimony, to contest any inadmissible special pleas or unreason- 
able motions made by him, and generally, while courteous in his treatment of 
him and strictly fair and considerate of his rights, to maintain with the zeal 
and energy of a champion the cause of the United States. 

AS RECORDER.-In general. The duty of the judge advocate a s  r e  
corder or registrar of the proceedings is not, in our law, a s  is that of prosecutor, 
attached to his office by statute, but by long established custom. This, while 
one of the principal functions of the judge advocate, is otle in the exercise of 
which he is less independent than in any other, being here pubject in the main 
to the direction and control of the court. Thdt it is the court which really makes 

the record, the judge advocate being little more than its agent in the 
!295 matter, is recognized in the Army Regulations, which, in par. 914,provide 

that-" every court-martial shall keep a complete and accurate record of 
its proceedings." But while the court is primarily responsible as well for the 
form as for the substance of the record, the judge advocate is chargeable with 
any lack of due carefulness which he may display in making i t  up, as well as for' 
any omissiods, inaccuracies, or other errors, which are traceable to his own 
negligence.* 

The Record thus being a history not properly of a prosecution by the judge 
advocate but of an investigation and judgment by the court, will be more suitably 
considered hereafter in a separate Chapter. 

AUTHORITY ANIT DUTY UNDER ART. 85-Disclosure of " v o t e  o r  
opinion." This Article provides that there shall be admini-ctered by the presi- 
dent of the court to the judge advocate, before the trial is entered upon, an oath 
that he "will not disclose or discover the ~ o t e  or opinion of any particular mem
ber of the court-martial, unk%s required to give evidence thereof, as a w%i?ness, 
by a court of justice, im due course of law;nor divulge the sentence of the court 
to any but the proper authority, until i t  shall he duly disclosed by the same." 
This provision amounts, in the first place, to a prohibition of the disclosure, 
either directly or indirectly, by the judge advocate, in making up the record or  
otherwise, of the vote or opinion of any member, not only upon the flnding but 
also upon any interlocutory question determined by the-court. And a disclosure 
of the combined vote of all the members is a breach of the oath :thus a statement 
in the record that a vote or finding was "unanimous " has properly been held to 
constitute a violation of the prohibition of this Article, (as well as of the 84th,) 

since it is a disclosure of the opinion of each individual member." 
296 In regard to a corresponding article in the then British code, the 

view was expressed by Houghm that the jud@ advocate, though for- 
bidden to disclose votes and opinions of members, was "not precluded by the 

= I n  O. C. M. 0. 29, Dept. of Texas, 1884, the following comment is made by Oen. 
Stanley upon the performance of his dutylas a recorder by a judge advocate--" The judge 
advocate's want of appreciation of his duties is  amply illustrated in the record of this 
case. A more incoherent, Inaccurate, incomplete and utterly unreliable record of pro
ceedings than the one now under review has seldom reached a reviewing oficer." Contra, 
note the commendation, by Oen. Wheaton, in O. C. M. 0.9, Dept. of Texas, 1893, of the 
extra care shown by a judge advocate in so preserving his original minutes of the pro- 
ceedings of a trial. that the formal record lost in the mail was enabled to be duplicated. 

See DIGEST, 98. 
Page a78, note. 
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Article to state any circumstances within his knowledge which may not be 
recorded on the proceedings, which the commander-in-chief should be confi
dentially informed of," so long, h e  adds, a s  the same did not extend to the 
discovery of the views of any particular member but concerned only its " gen
eral opinion." And Macomb," upon this subject, writes:-" I t  is not inconsistent 
with his oath or duty for the judge advocate to communicate to the proper 
authority his views of the proceedings of the court." The occasions, however, 
will certainly be rare  when the  judge advocate will be justified in making a 
communication of such a character. And now, since the enactment of the  
statutory provision of July 27, 1892, by which the judge advocate is excluded 
from closed sessions, it will be most rarely tha t  he  will ever know the vote 
o r  opinion of a member, o r  be able to disclose such, either before a court of 
justice or otherwise. 

Divulging of the sentence. Although the judge advocate is not present a t  
the making up  of i ts  judgment by the court, the sentence, if any, with the find- 
ings, must be communicated to him in order that  the same may be entered in 
t h e  record, and that  such communication shall be made is contemplated by the 
terms of the 84th Article, a s  amended by the legislation of July 27, 1892. As t o  
the  divulging by him of the sentence when thus imparted to him-there is 
nothing in the form of his oath, as prescribed by Art. 85,= to preclude the  judge 
advocate from making known the sentence to  the reviewing officer prior t o  the 
forwarding to him of the completed record. In  practice, however, this is not 
often done, the custom of forwarding the proceedings immediateIy upon the 
terminatioli of the trial doing away in general with any occasion for com
municating the sentence before it would regularly become known from the 

record itself. 
297 Unless the word "sentence" in the Article is construed a s  meaning 

judgm&t,-and no sufficient authority is perceived for such a construc
+;on,-it would not, strictly, constitute a violation of the  oath for the judge 
advocate to disclose the fact of an acquittal by the court. But such a disclosure, 
made to the accused or any person other than the  reviewing authority, would be 
so  clearly contrary to  the spiri t  of the Article and to the usage of the service, and 
so  manifestly a breach of official confidence on the part of the judge advocate, 
asproperly to  render him amenable to a charge under dr t .  62." 

Being prohibited from divulging the sentence " t o  any but the proper au
thority," the judge advocate can not of' course communicate it to a clerk or  
reporter employed to write out the proceedings, but must himself enter i t  in the 
record in his own writing." 

AUTHORITY AND DUTY UNDER SEC. 1202, REV. STS.-EiTect of the 
provision. This statute, by which provision is  made for the Issuing of proc- 
ess of attachment of witnesses by judge advocates, is a s  follows :-"Every judge 

"Page 34. And see O'Brien, 259. 
"This part  of the oath In the  British law is:-"You do swear tha t  you will not, 

unless it is necessary for the due discharge of your ofllcial duties, dlvulge the  sentence 
of this  court-martial until i t  is duly confirmed." Rules of Procedure 1 27, (A.) 

I n  a recent Order-G. C. M. 0. 11, Dept. of the Mo., 1882-Gen. Pope, in- passing upon 
a case of a soldier acquitted by a general court-martial, remarks a s  follows :-"After the 
close of this case the court directed the  judge advocate t o  communicate to the post com- 
mander the fact of the acquittal of the accused. To this the  judge advocate took exception 
on the ground that  he felt bound by the nature of his oath not to so divulge the flnding 
of the court, and had therefore respectfully to refuse to obey its mandate. These facts 
appearing of record, the Department Commander rules that  the court exceeded i ts  authority 
in the premises." 

"Neither findings nor sentence can properly be printed in the record with a type
writer. Circ. No. 12, (H. A.,) 1883; 6. C. M. 0. 11.Dept. of the Columbia, 1892. 
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advocate of a court-marticcla0 shall have power to issue the like process to compel 
witnesses to appear and testify which courts of criminal jurisdiction withia the 
State, Territory, or  District where such military courts shall be ordsred to sit, 
may lawfully issue." 

This statute, which would properly be included in the code a s  an  article of war, 
was originally a provision of an Act of 1863, the first legislfrtion on the 

298 subject." In transferring this provision to the Rev. Sts. the words "or 
court of inquiry " which followed the words " court-martial " were 

omitted. The authority conferred, therefore, while i t  may legally be exercised 
by judge advocates of inferior a s  wep as of general courts, can not be exercised 
by recorders of courts of inquiry. 

The authority is in terms vested solely in the judge advocate, and it is by him 
alone that the process can be initiated, No power is conferred upon the court, 
nor does the mandate, like the writ of a civil tribunal, issue in its name.' The 
judge advocate, however, will sometimes properly consuit the court as  to the 
desirableness of resorting to an attachment ; especially where any considerable 
time may be required for the service and return of the same, and a n  unusual 
adjournment may thus be necessitated. He will also properly resort to it when
ever the court, in its desire to secure the best or material evidence not otherwise 
procurable, calls upon him for the purpose.* 

Nature of t he  authority. To authorize a resort to an  attachment under 
this statute, there must have been a formal subpcena duly issued by the judge 
advocate and duly served upon the witness, and not complied with by him." 
The authority to issue the couipulsory process is co-extensive with the authority 
to issue the subpcena, and with the jurisdiction of the court. The judge advo- 
cate of a court-martial convened a t  any place within the United States may 
issue an attachment to compel the attendance before i t  of a witness resident or 
being a t  any other place therein,= and whether he be a military person or  civil- 
ian." I t  was, however, for securing the attendance of civtlian. witnesses that the 

enactment was originally designed. 
299 Service  of the process. As to the mode of executing the process, it 

was held by the Attorney General" that, in view of the omission in the 
Act to indicate to whom the process should be directed or  by whom i t  should 
be served, the judge advocate might legally dirett i t  to some military officer', 
who would thereupon be " charged with the duty bf executing it." Upon this 
ruling was issued G. 0. 93 of 1868, now incorporated in par. 1009 of the Army 
Regulations, by which it is enjoined that the judge advocate issuing the process, 
"will formally direct the same to an officer designated by the Department 
Commander for that service; "" and it is added that "the nearest military 

'That this means court-martial in the army, and that the judge advocate of a m a 1  
court-martiak is  invested with no such power, has been ruled by the Attorney General. 
19 Opins., 501. 

"See 3'Jour. Cong., 392, (November, 1779,) where i t  i s  recommended by Congress to 
the State authorities to grant writs, on the application of judge advocates, to compel the 
attendance of witnesses before courts-martial. 

88"  The attachment is  not a writ or process of the court, but simply a compulsory in- 
strumentality placed at the disposition of the judge advocate as the prosecuting offlcial 
representing the United States." DIQBST,757. 

=See G. C. M. 0 .  32,Dept. of the Columbia, 1882. 
"DIQEST,757 ; G. 0 .  93 of 1868; 1 Greenl. Ev. 5 315, 319. As to the proper mode 

of service, see ante. Par. 1009, A. R., indicates that i t  "may be served by any person 
whatsoever." 

"See DIGEST,757-8, and note. 
"12 Opins. At. Gen., 501 ;19 Id., 602. 
12 Opins. At. Gen., 501. 

U In view of the regulation, i t  would not be proper for the judge advocate to  direct 
the process to a U. S. Marshal or other civil offlcial. See DIGEST, 753, 758. 
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commander will thereupon furnish the necessary military force for theexecution 
 
of the process, if force be required."' Where the attachment is to be served 
 
a t  a locality not within the Department, &c., i t  may be forwarded directed 
 
in blank, the name of a proper officer being left to be inserted by the com- 
 -
inander a t  the place of service or other superior authority. The occasions, how- 
 
ever, upon which resort has been had to the authority given by the statute 
 
have not been very numerous:" this because of the defects in the law next 
 
noted. 
 

Defects of the  law. In  Addition to not ihdicating in what manner the at- 
 
tachment is to be served and executed, the Section under consideration may 
 
be deemed to be defective in not providing for compelling the witness to testify. 
 
In the absence of any such provision, and in view of the fact that Art. 86 does not 
 
authorize punishing as  for a contempt a witness refusing to testify," it follows 
 
that a civilian witness, though duly attached and compelled to appear, may. 
 

with entire impunity, refuse, if he see fit, to give any testimony what- 
 
300 ever; no power to compel him, or to attempt to compel him, to depose 
 

being vested either in the judge advocatea or the court. This is a 
 
serious defect in the military law, calling for an  amendment either of Art. 
 
8%or of See. 1202. 
 

AUTHORITY AND DUTY UNDER SECTION 1203, REV. STS.-Exer
cise of the authority. This section, which might also well have been inserted 
 
in the code as an article of war, and of which the original is a provision of the 
 

- Act of March 3,1863, c. 75, is expressed as follows :-" The judge adv~cate of cr, 
militmy court shall; have power to appoint a mporter, who shall record the 
proceedings o f ,  and testimony taken before, such court, and may set down the 
sume, in the first indance, in short-hrvnol. The reporter shall, before entering 
upon his duty, be aworn, or aflrmed, faithfully to ge r fom the saw." 

The power to appoint the reporter is perceived to be vested exclusively in the 
judge advocate ; i t  thus cannot be exercised by the court, nor is it essential that 
Me court should concur in an  a~pointment .~  Inasmuch, however, as the court 
is responsible for the record which the reporter is to write, the judge advocate 
will be careful to employ a s  reporter such a person only as will be acceptable 
and satisfactory to the court,, and will properly discontinue the employment 
where the appointee does not prove thus satisfactory. 

The expense of a short-hand reporter should of course be incurred only in an 
important case, and a General Order of 1880, incorporated in par. 1046 of the 
Army Regulations, declares that the employment of such a reporter shall be 
authorized only " in cases where the authority appointing the court may consider 
i t  necessary." As imposing a restriction pon a power conferred by statute, the 
legality of such an  order may be doubtedJin itself, however, it is a proper and 
desirable regplation, and )should of course, (till rescinded or modified,) be 

" See DIQE~T,768-9. 
a T h e  most ample use known to have been made of this process in any instance was 
 

on the trial of McRae and others, by military commission, in North Carolina, in 1867. 
 
when i t  was resorted to to compel the attendance of pve persons as  witnesses. 
 

Forms of the Att~chment are glven in the Appendix. 
 
4'See Chapter XVI1.-"Art. 86:  Its general effect," and note referring to rulings on 
 

this subje,ct. 
 
UThe provision of Set. 1202, that the judge advocate "shall have power to issue 
 

process to compel a witness to  appear and teetifg," can clearly not be construed as 
 
vesang a judge advocate with power t o  employ force against, or to  pwteib,  a witness. 
 
The words "and testify " have reference only to the effect and purpose of the process 
 
of attachment. 
 

DIOIBT, 869. 



MILITARY LAW AND PRECEDENTS. 203 

strictly observed by the judge advocate, especially as its observance mhy 
301 be a necessary condition to the receiving by the reporter of his com

pensation. 
Status, compensation, &c., of reporter. The judge advocate will properly 

supervise the performance of his duty by the reporter, giving him the needful 
instructions. By whom the reporter shall be sworn is not indicated in the law: 
in practice he has been sworn by the judge advocate, who is now certainly 
thereto authorized by thelegislation of July 27,1892." Although it is  prescribed 
in general terms in the Section that the reporter "shall record the proceedings 
and testimony," it is clear, In view of the provisions of Arfs. 84 and 85, that he 
cannot, any more than an ordinary clerk, properly be permitted to remain with 
the court after it is cleared fQr its flnal deliberation, for the purpose of recording 
the fhdings and sentence.= 

The statute, in authorizing the appointment of short-hand reporters, con
templates of course that they shall be properly compensated, and par. 1047 of 
the Army Regulations, now aes their compensation a t  an amount "not to exceed 
ten dollars a day," and " in special cases " a certain rate "per folio for taking 
and transcribing notes," &c. I t  is added-" Reporters will be paid by the Pay 
Department, on the certificate of the judge advocate." The annual Appropriation 
Act for the Army contains an express appropriation-"for compensation of 
reporters (and witnesses) attending upon courts-marw aad courts of inquiry." 

DUTYOF THE JUDGE AFTEB THE TBIAL COMPLETION THE PBOADVOCATE AND OP 

CEEDINGS. 

It is a part of the duty of the judge advocate to give certificates of attend
ance to the civilim witnesses, including such as  may have attended to testify 
by deposition, in order that they may receive their legal allowances for at
tendance and travel. Such certificates may indeed be given pending the trial, 
when the witnesses are not required to be detained till its completion. The 

law does not authorize the payment of witness fees in, advance in 
302 military cases. The allowances and compensation of witnesses before 

courts-martial are set forth in Art. LXXVI of the Army Regulations.= 
Besides making out the proper certificates for witnesses and reporters, the 

only duties devolving upon the judge advocate after the proceedings of the 
court have been finally terminated and authenticated, are to complete the 
formal record, (annexing the exhibits, &c.,) and forward the same to the 
proper reviewing authority. The perfecting of the record will be referred to 
in the Chapter on the Record. 

THE FORWARDING O F  THE RECORD. This duty is enjoined upon .the 
judge advocate by the 113th Article of war, but this Article is defective in re
quiring judge advocates of general courts to forward the proceedings in all 
cases direct to the Judge Advocate General. In this general requirement the 
Article is not in harmony with the provisions of Arts. 104 and 109, requiring 
the approval of the proceedings, kc., by the ofacer ordering the court; and the 
existing practice does not accord With it except in cases of records of courts 
which have been o rde rdby  the President. The practice, and proper procedure, 
in the first instance, are therefore now indicated in the Army Regulations, 

In Circ. No. 12, (H. A.,) 1892, the form of the oath is  prescribed aE follows-" You 
swear that you will faithfully perform the duties of reporter to this court. So help 
you God." 

81 DIGEST, 264, 660. But the tact that he was allowed to remain would not alTect the 
legal val&ity of the flnding or sentence. Id., 98, 264. 

bzAndsee are .  No. 1, (H.A.,) 1886; Do. No. 10,Id., 1889. 
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par. 1041, a s  follows:-"The jndge advocate shall transmit the proceedings 
(of general courts-martial) without delay to the officer having authority to 
confirm the sentence." Proceedings of courts ordered by the President a r e  
required, by par. 985, to be "sent direct t o  the Secretary of War ;  " and pro- 
ceedings of courts "which require the confirmation of the President, but have 
not been appointed by him," and those which, under par. 1023,specially require 
the action of the Secretary of War, "will be forwarded direct to the Judge 
Advocate General." 

A judge advocate is amenable to  trial for neglect of duty in  unreasonably 
delaying to forward a record. The General Orders of the  Department of Vir- 
ginia" contain a case of a n  officer convicted of the offence of neglecting, for  
thirteen days after their completion, to  forward certain records of a military 

commission of which he  was judge advocate, "thereby," a s  i t  is added in 
303 the specification, "unnecessarily prolonging the imprisonment of " a n  ac- 

cused "who had been acquitted by the said commission." I n  a further 
case i n  the Department of the lake^,^ in which the proceedings were not 
transmitted by the judge advocate t o  department headquarters till a t  the end 
of a month after the  completion of the trial, the reviewing authority, Gen. 
Robinson, remarks:-" No amount of extra duty required of any officer can 
excilse him for such delay a s  this while acting a s  judge advocate." And he 
adds that the judge advocate should promptly forward the record, not only be- 
cause directed to  do so by the Army Regulations, but because " common justice 
t o  the prisoner requires that  he should be speedily punished if guilty or released 
if innocent." 

I n  another Ordern5 the point has  been noted that  a judge advocate should 
not defer sending forward a record till he can accompany i t  with records of 
other cases tried by the same court, but should in general transmit each record 
separately a s  soon a s  completed. 

"G. 0.36 of 1866. 
G. 0.10 of 1867. 
 

" G .  0. 10,Dept. of Texas: 1873. 
 



CHAPTER XIV. 

CHALLENGES. 

304 INa previous Chapter we left the Court ready to proceed to be organ- 
ized for the trial, subject to  such objections, o r  challenges, a s  migltt 

properly be taken to the members. To this stage we now recur.. 

THE WRITTE'N LAW ON THE SUBJECT. The only statutory law re- 
lating to the matter of challenges is  the 88th Article of war, of which the original 
was the 71st Article of the code of 1806. The existing Artide is  a s  follows:- 
"Mem,bers of a court-martial may be challenged by a prisoner, but only for  cause 
stated to the court. The court shall determine the relevancy and .validity thereof, 
and shall not receive a challenge to m r e  than one member a t  a time." 

The Army Regulations, par. 1037, direct that  the record of the court shall show 
that  previously to the swearing of the court the  accused was "asked if he wished 
to object to any member, and his answer to  such questioa" The question here 
indicated a s  to be addressed to the accused is, i n  practice, preceded by a reading 
t o  the accused of the order o r  orders constituting the court and detailing the 
members by their names.and official descriptions. 

I n  considering the subject of the present Chapter, we will commence with a 
Construction of the provisions of the Article, thus disposing of several questions 
of importance, ?nd examining next the Procedure under it, will conclude with 
a review of the Grounds of Challenge, as  indicated and illustrated both by the 
military authorities and the rulings of the civil courts. 

I. THE ARTICLE CONSTRUED AND CONSIDERED. 

"MEMBERS." This general term ne~qssarily includes the president 
305 and subjects him to challenge in precisely the same manner and to the 

same extent a s  any other member. The "members " only being made 
liable to objection, i t  follows that  the judge advocate, not being a member, is 
not challengeable under the Article.' Any objection which the accused may have 
to the judge advocate must be addressed to the convening a ~ t h o r i t y . ~  , 

In  the term " members " a r e  of course embraced not only the members orig- 
inally detailed, (including both those present when the court is first assembled 
and the opportunity of challenge is first exercised by o r  extended to the accused, 
and those, if any, who may arrive and take part on a subsequent day,) but 
also members who may be added to the court to  replace those dropped upon 
challenge or relieved by order.a For, a s  to  all  members who come, under 
whatever c i rcumstan~s ,  t o  act upon the court, the accused has the same right, 
and should be offered the same opportunity, of objection under the Article. 
I n  several cases published in General Orders, the proceedings have been dis- 

1 Simmons 1 465, 499 ; Kennedy, 52 ; Hough, (A.) 48 ;Napier, 88 :Clode, M. L., 126 ; 
Branklyn, 24 ; Rules of Procedure, 25, (B. ;) O'Brien, 240 ; De Hart, 116, 312 ; DIGEST, 
103, 457 ;G.0.28, Dept of Arizona, 1876. The point was much contested in some of the 
earlier cases. In the leading case, for example, of Capt. Porter, U. S. N., in 1825, the 
liability of the judge advocate to challenge was elaborately urged by the accused in argu
ment, but not recognized by the court. 

a Simmons 1 465 ;BenCt, 70; Capt. Loring's Trial, Militia Reporter, 21. 
a Simmons $ 499 ; Hough, (8.)60 ;Xennedy, 56 ; McNaghten, 174 ; Hughes, 42. 
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approved because it did not appear that the accused had been afforded the 
opportunity of challenge as to members joining, or added to, the court after its 
flrst organization or assembling' 

So, where a court-martial has been required to be dissolved, and a new court 
of some of the same members has been substituted, for the reason that by the 
operation of challenges or otherwise the first court was reduced below five 
members, the members of the second court are liable to challenge though they 
may have been so subject, and may even have been unchallenged in fact (unsuc- 

cessfully) on the original court? 

308 "OF A COUBT-HARTIAL.w This term includes, with general, also 
regimental and garrison courts;' and the members of these courts are 

accordingly challenged in our practice, though much more rarely than the mem- 
bers of general courts. The term does not embrace a court of inquiry nor a 
military commission; and no other provision exists in our code by which the 

- challenging of members of either of these bodies is authorized: in practice. 
however, the right of challenge is recognized before each. 

" lYLaY BE CHALLENGED BY A, P ~ N E R . "  Here is authority for 
- the  taking of exceptions temmn6ers by the accused only. I t  is uniformly held, 

however, by the authorities that the same right may, and in a proper case should, 
be exercised by the prosecution ; and in practice judge advocates, occasionally 
though not frequently, do interpose challenges on the part of the United States. 
Resting, as such action really does, on long-continued usage, i t  is now too late 
to dispute its authority. Were the question a new one, it might well be argued 
that the statute, in specifically extending the privilege to the "prisoner" only, 
was properly to be construed as excluding the prosecutor. 

"ONLY FOE CAUSE STATED TO THE COURT." This provision ex
cludes peremptory challenges,8 6. e. challenges preferred without any reasons 
asslgned therefor. Of these a certain number were, in capital cases, allowed to 

the prisoner, 6n favorem vit&, by the common law, and are now allowed to 
3(n both parties in civil and criminal cases by the laws of most of the States 

and of the United States." At military law, however, in England, the same 
were not formally sanctioned by usageVu and are now precluded by statute: * 
in the American mili-only challenges for legal cause have ever been 
permitted." 

' G .  0. 68 of 1863; Do. 12, Dept. of the Gulf, 1666; Do. 2, Dept. of the Platte, 1868; 
Do. 6, Fourth Mil. Dist., 1868; G. C. M. 0. 18 of 1889; Do. 6, Dept. of the Miss., 1866. 

6 See De Hart, 89-90. 
4 Field oltlcers' courts, however, are not subject to challenge under the Article, "be

cause, being composed of but one member, there is no authority competent to pass upon 
the validlty of the ckallenge." DIQUST,99-100. 

'Bimmons f 840; D~oasT,186. In the Joint Besolutian of Congress, of Feb. 18, 1874. 
authorizing the special Inquiry in the case of Brig. Gen. Howard, i t  was provided,
"that the accused may be allowed the same right of challenge a s  allowed by law in  
trials by court-martial." This exceptional provision would ham been unnecessary if 
the dght  had legally attached to courts of inquiry in general a t  military law. 

8 That the right is "mutual " or " reciprocal," 4. e. possessed by the judge advocate 
equally with the accused, see Adye, 167; Tytler, 226; Hough, 944; Id., (P.) 6&4; 
McNaghtem, 108; Hughes, 41; Macomb, 81; Maltby, 28 ; O'Brlen, 240; De Hart, 118 ; 
Benet, 70 ;Lee, 60 ;G. 0. 11, W t .  of CaL, 1866. 

Maltby, 28; De Hart, 114, 118. 
10 l e e  Sec. 819, Rev. Bts. 
a ~ill iamson,86 ; 2 McArthur, 278, 276 ; Tytler, 221; Simmons 6 600 ; Kennedy, 61 ; 

Qrlltlths, 47 ;Bombay, B.,11. 
 
*Army Act t 61. 
 

As ha^ been well aald by W.Terry,-" the allowance of a challenge in not a matter 
of dlacretion," but one to be determined "in accordance with established prlndplw and 
rUw of law." Q. C. M. 0. 184, Dept. of Dakota, 1884. 
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A "cause stated" is, properly, not merely a general statement or assertion, 
 
as that the member is prejudiced, biased, &c. The facts and circumstances in 
 
which the alleged prejudice, kc., is deemed to consist should in each case be set 
 
forth, to fully meet the requirement of the Article. The objection should be 
 
specific, or as much so as the challenger can reasonably make it." " 
 

" THE COURT * . * * SHALL NOT RECEIVE A CEALLENOE TO 
=ORE THAN ONE MEMBER AT A TIME." That is to say, challenges to 
the array '' shall not be entertained ;'or, a s  Simmons expresses it, " a  prisoner 
cannot challenge the court generally," or "the whole of the members collec- 
tively." '' Thus objections which go to the jurisdiction, constitution, compasi- 
tion, &c., of the court as a body'cannot be entertained by a court-martial a8 
c ~ l l e n g e sunder the present Article." And, though the accused may deem all the 

members to be prejudiced or otherwise personally subject to exception, 
308 and though his grounds of objection may be the same to each member, 

he cannot include them all in a general challenge, but is permitted to 
challenge them singly only.18 He may indeed challenge all in succession if he 
sees fit? but the court will only receive and pass upon a challenge to one member 
a t  a time, not entertaining a further objection till that previously offered has 
been determined.= 

Where a party has several distinct grounds of objection to one member, the 
better practice is for the court to require that they be offered separately, in 
such order as the party may prefer. 

11. PROCEDURE UNDER THE ARTICLE. 

AT WHAT STAGE CHALLENGES MAY BE OFFERED. The regular an& ' 

appropriate occasion for the interposing of challenges is when the accused, by 
the reading of the order or orders detailing the court, is informed as to the 
members present, and before the court is sworn.= I t  is then that p e  accused 
is formally asked by the judge advocate, in accordance with the army regula- 
tion heretofore cited, if he has "any objection to any member," and it is then 
that, (like the prisoner before a civil court a t  the corresponding point of its 
proceedings,) he must present such objections as he knows or believes to exist, 
if he desires to take advantage of the same. If a t  this time he fails to present 

*'D~aesT, 101. And compare Mann v. Glover, 2 Green, (N.J.,) 203. 
So called in reference to the whole body of jurors as  " arrayed, or arranged on thg 

panel."
* g 496. And see DIGEST, 102-8; G. C. I.0. 8, Dept. of the Platte, 1873. In Capt. 

Drane's case, (1847,) the accused challenged the array on the ground that not one-half 
of the members were his superiors in rank; the objection was not eustained. In Corn. 
Wilkes' case, in 1864, the accused challenged the array on-the ground that the Secretary 
of the Navy, who, in accordance with a peculiar usnge conflned to the navy, had preferred 
the charges, had also selected the court. The court refused to  entertain the challenge. 

11 Compare Brooks v. Davis, 17 Pick. 160 ;Clark v. Van Vracken, 20 Barb. 281. 
See G. C. M.0. 8, Dept. of the Platte, 18.73. 

lo Simmorm 1497, note; DIGEST, 103; G. 0. 37, Dept. of Kana., 1864; 6 Opins. 
At. Gen., 707. 

Simmons $ 497. In a case in G. 0. 24, Dept. of the Platte, 1869, the proceedings 
were disapproved because of the action of the court in entertaining a challenge offered 
by the accused to two members a t  the same time, " in violation of the plain provisions " of 
the Artlcle. 

Hough, 943; Grimths, 47; De Hart, 125. "The regular practice is to challenge 
jurors as  they come to the book to be sworn." People v. Damon, 18 Wend. 862. "The 
proper time for challenging is between the appearance aQd swearlng of the juror#.'* 
Williams v. State, 8 Kelly, 468. 
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such objections, he  is held to have waived them, and cannot be allowed t o  
interpose them a t  any subsequent stage." 

309 But valid objections may exist a t  this time, not known to the accused, 
(or to his counsel, if h e  has one,2a) and of the existence of which h e  

could not by reasonable diligence have been in f~rmed. '~  I n  such event, i t  is 
permitted to the accused, ( a s  to the prisoner under similar circumstances a t  a 
criminal trial:) to  take his exception a s  soon a s  the facts justifying i t  a r e  
brought to his knowledge, although this may not be-till some time after the  
court has been sworn and a t  a late stage of the trial." Again, pending the 
trial, a member who has been duly sworn a t  the proper time, and has taken 
part in the proceedings, may, by some expression of opinion or other act, ren- 
der himself, a s  may a juror under similar circumstances, subject to challenge, 
and he may thereupon be challenged accordingly, whatever be the stage of 

the proceedings.* I n  all such cases the military practice, in  the 
310 interest of justice, follows that  of the civil courts in allowing 

the challenge to be interposed." The occasions, however, of challenges 
offered to members of courts-martial, af ter  the court has  been sworn, whether 
for causes previously existing but not known or for causes subsequently arising, 
a re  extremely rare. 

ORDER OF CEALLENGES. I n  the British law, objections to members a re  
raised in  the order of their rank, beginning with the lowest in  rank." In  our 

"Not replying or offering a n  objection when the question is put " may bc considered 
by the  court a s  tantamount to  his having no objection." D'Aguilar, 101. " If a cause 
of challenge known to  the prisoner prior to  his arraignment has been waived by him, 

, it cannot subsequently be urged." De Hart ,  125. And see DIGEST, 102. " T h e  rule 
of the  common law is t h a t  neither party has a right of challenge af ter  the  juror i s  sworn, 
for cause then existing." U. S. v. Morris, 1 Curtis, 35. " If a party knows of any  
prejudice entertained by a juror, and  makes no exception when the jury is empanelled. 
however good his cause of challefige then is, it must be deemed to be waived." Fox v. 
Hazleton, 10 Pick. 277. And see case of Lieut. Armstrong, 17 Opins. At. Gen. 397. 

"The rule that-"the knowledge of the counsel i s  the knowledge of the party, a n d  
notice to him i s  notice to  the party," (State  v.  Fuller, 34 Conn. 280,) while applicable 
t o  military cases, would not ordinarily be so strictly applied a s  in a civil case. 

14 The furnishing t o  t h e  accused before the  trial of a copy of the order detailing t h e  
court has  already, (see Chapter XIII,) been recommended a s  affording him a n  oppor
tunity to  prepare such challenges a s  he may propose t o  offer when the  court assembles. 

2 6 " I t  has always been held tha t  if a -  juror prejudge the  case, aild it is unknown" 
a t  the  outset, "it i s  ground for  challenge subsequently." Sellers v. State, 3 Scam. 416. 
I n  this  case, a n d  others, new trials were granted because a juror, on being challenged 
and interrogated before he was sworn, had stated tha t  he had not formed or expressed 
an opinion, whereas i t  subsequently appeared t h a t  he had in fact done so. 

Where the  party, "though knowing of the objection, forgot to  raise i t  a t  the proper 
time," he i s  no t  entitled t o  raise it subsequently. Barlow v. State, 2 Blaokf. 114. " If 
the party, before the  juror i s  sworn, neglects to  avail himself of means of information, 
readily accessible by which he could inform himself of the  objection, t h e  law fixes him 
with knowledge, and will not allow him t o  take advantage of hir  laches." See Eailey v.  
Trumbull, 31 Conn. 581; Quinebaug Bk. v. Leavens, 20 Id. 87; Fox v. Hazleton, 10 
Pick. 277 ; Gillespie v.  State, 8 Yerg. 507. 

28 See Tytler, 231 ; Hough, 943, note ; Id., (8.) 49 ;McNaghten, 173;De Hart, 124. 
* ' I  I t  has always been allowable to challenge a juror af ter  he is sworn for a cause 

thereafter arising, for  t h e  reason tha t  t h e  a c t  of t h e  juror which constitutes the new 
ground of challenge places him in the same relation to  the  remaining portion of the 
t r ia l  a s  tha t  in  which a juror challengeable a t  the outset s tands t o  t h e  whole investi- 
gat ion;  for the  trial af ter  the arising of the new giaund can be no more impartial than 
can be the trial from the  beginning with a juror biased or otherwise disqualified i n  
advance." People v.  Bodine, 1 Edmonds, 44. And see State  v. Fuller, 34 Conn. 280; 
Mynatt v. Hubbs, 6 Heisk. 322, and  cases cited. 

Where a n  accused officer, having a valid objection to  a member of the court, omitted 
to  raise i t  a t  a l l  at t h e  trial, it was held tha t  he must be deemed to  have consented t o  
the  court a s  composed, and was estopped from raising the  objection a t  a later period 
as  ground for impeaching the validity of the sentence. Lieut. Keyes' Case,-in DIGIBT, 
102, 15 Opins. At. Gen., 432, and  15 Ct. Cl., 533; also 17 Opins. 397. 

2DRules of Procedure f 25, (E. ;) Simmons 5 497. 
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practice no such rule obtains; the accused, (or judge advocate,) being per-' 
mitted to challenge members, where he objects to more than one, in such 
order as he may deem expedient. 

FORM OF PRES'ENTING CHALLENGES. A *arty availing himself of 
the opportunity of challenge may state his objection verbally or in writing. In 
our practice, challenges are generally expressed orally : the court, however, in 
a proper case, as where the grounds of objection are exceptional in their na-
ture, or vaguely declared, or are apparently frivolous or actuated by personal 
feeling, may reguire the challenge to be presented in writing. As observed by 
De Hart? the challenge should "always be stated in becoming and respectful 
terms "---a rule particularly to be observed where personal prejudice or h o s  
tility is  ascribed to the member. qhe  court may properly decline to enter-

tain a challenge clearly frivolouqm a s  well as  one expressed in unnec-
311 essarily offensive language. .But where the challenge merely states 

facts, which if proved will constitute a valid objection, the court cannot 
refuse to consider the same, however grave or injurious to the member may 
be the charge involved. 

The court, according to the practice already noted, will require the party, 
where he has several distinct grounds of objection to a member, to present 
them seriath,  and will consider and pass upon the same separately, precisely 
as  if they were challenges to separate members. Under the pretext or form 
of a second or further objection, a party should not be permitted to reiterate, 
in substance, an objection already 0verruled.8~ 

RESPONSE TO THE CEIALLENGE BY THE MEMBER. The objection 
being presented, the member excepted to may or may not respond to the same, 
in his discretion.' If he does so, admitting that the objection as stated exists, 
and the same is a valid and relevant one, the court will properly hold the 
challenge to be sustained; indeed, in such a case the member himself will 
often express a wish to be excused.' If, on the contrary, he does not admit 

the facts alleged, he may, by a statement or explanation, (which he is 
312 always at. liberty to make,=) satisfy the challenging party that he is 

in error and induce him io withdraw his challenge. Thus it i s  not 

*Page 116. 
See De Hart, 118, 127;G.0.13,Dept. of the Potomac, 1867. 

=Compare Mano v. Glover. 2 Green, 195. As alresdy indicated, where a valid 
ground of challenge exists which the accused, through ignorance, fails t o  present in a 
proper form, he should be so instructed and assisted by the judge advocate or the court 
as  to be enabled t o  have the full'beneflt of the same. See G. C. M. 0. 19,Dept. of the 
Columbia, 1882. 

=That  the court cannot properly require him so to  respond, see G. 0. 2 of 1858. 
The mere statement of a n  accused, not admitted by the member, is  not sufficient t o  

support a challenge. See G. C. M. 0. 35, Dept  of Dakota, 1884; Do. 42, Id. 1892. 
The-mere fact  tha t  the  member does not respond should not neceCarily he regarded 
a s  an admission of the ground of challense, and the contrary ruling in G. C. M. 0. 74, 
Div. of Atlantic, 1887, is  not, a s  laying down a general principle, concurred in. 

'But see post, to  the effect that- the  member cannot be'excused at his own request. 
but only on a challenge regularly passed upon ~ n dsustained. 

a6"The challenged member may admit and ask to  withdraw, or  explain." Hough. 
(P.) 799. "The usual practice is  for the member to rise and admit, or deny the  truth 
of the objection, o r  t o  explain it." O'Bden, 240. And see Simmons 5 500; Bombay, 
R.,11 ; DeHart, 115. 

I n  the civil practice, opportunity is  alforded to  jurors, in justice to  themselves, to  
explain away any injurious imputations involved in the  Challenges a s  offered. Thus 
in  Taylor v. Qreely, 3 Greenl. 204, the court say :-"The testimony of the juror him
self is  to be heard i n  explanation of the  language or conduct imputed to  him." I n  
McFadden v. Com., 23 Pa. St., 17, it is  observed :-"A juror, like every gther person 
publicly assailed, ought to be heard in vindication of his character. 

616156 0 - 44 - 14 
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hnusual for a member objected to for prejudice against the accused, to dis- 
claim having any such feeling or bias as imputed and to state that he is 
aware of no reason why he cannot judge impartially in the case. Upon such 
a declaration made in evident good faith, the accused will, in the majority of 
cases, cease to press his obje~tion.~ 

TRIAL OF THE CHAZLENGE. But where the statement of the member 
fails to satisfy the challenging party, and the objection is insisted upon; or 
where the member makes no response to the challenge, i t  is open to the party 
either to submit the question of the validity of the challenge to the court simply 
upon his own statement and that of the member, if any, or, (as  is in general the 
proper course where the member fails to make an admission or to state facts,) 
to proceed to try the challenge by the offer of evidencesm like any other issue.M 

This evidence may include not only the testimony of witnesses, as well as such 
documentary or other written proof as  may be relevant,= but also the testimony 
of the member himself brought out upon all exarnication instituted by the chal- 

lenging party. 
313 That the challenging party is entitled, if he desires it, to subject the 

challenged member to an examination by interrogatories, in the same 
manner as a juror may be subjected to examination in the criminal practice,* 1s 
well settled.u Some of the authorlties indeed refer to this examination as 
properly had upon oath, like the examtnation upon the voir dire in the civil 
court^.^ But our military law makes no provision for swearing the member 
under the circumstances; and, in the absence of such authority, i t  is clear that 
for the court, before i t  organizes, to assume to administer to him the oath of a 
witness, or any oath, would be a proceeding without warrant of law.* But, 
-

O'Brien, 240. 
S-I A court should not allow a challenge " upon its mere assertion by the accused without 

proof, and in the absence of any admission on the part of the member." DIGEST,101. 

Thk admission of an objection unsupported by evidence and "without any reason shown 
beyond a mere supposition or prejudice of the prisoner, tends in effect to introduce into 
courts-martial the allowance of peremptory challenges practice wholly unknown to our 
military code." Q C. M. 0. 66 of 1876. 

"That the proceeding upon a contested challenge is a trial upon an  issue joined, see 
Clark v. Van Vracken, 20 Barb. 281. "A challenge raises an issue of fact, and unless 
the fact be admitted by the other side, it is  to  be determined, like any other issue, upon 
competent evidence." Qen. Merritt, in GI. 0. 4 5  Dept. of Dakota, 1892. 

re See Simmons ) 500 ;De Hart, 116. That any relevant and proper testimony is com- 
petent to show the true state of mind of a challenged juror where his statement or per- 
sonal examination has failed to disclose bias on his part, see Bickam v. Pissant, Coxe, 
220;State v. Benton, 2 Dev. B Bat., 212;People v. Reyes, 5 Cal., 347. "As to the mode 
of proving a challenge, the law of evidence is the same as  in other cases. Proof may be 
made by records, papers, or witnesses, either to  support the challenge or t o  disprove it" 
State v. Spencer, 1 Zabr., 199.
* '' In order to arrive at the condition of the person's mind who is oll'emd as  a juror. 

a party is permitted t o  ask of the person himself question6 the answers to which may 
tend to show whether he is prejudiced or not in the cause which he L about to under- 
take to docide." People v. Beyes, 6 Cal., 349. And see Lohman v. People, 1Comst. 384; 
Justices v. Plank B.Co., 16 Qa., 54; State v. Benton, 2 Dev. & Bat. 222. 

u O'Brien, 240;Q. 0. 21 of 1863. In this Order and also in G. 0. 8,Mv. Pacific, 1870, 
the proceedings of a trial were disapproved because the rlght of personal examinatioll 
of the member was denied to  the accused by the court. 

aSee  O'Brien, 239 ; Ives, 92; 0. 0. 36 of 1867.
* "The court must decide on the aeeertfon of the party challenging, of the otllcer 

challenged, and of the witnesses examined; for i t  has no authority to receive evidence 
on oath, before the administration of the prescribed oath to the members." Simmons 
8 500. And see, to a similar ell'ect, De Hart, 116;DIQEST,101. At this stnge iudeed of 
the proc@ings, no oath wliatever can legally be administered either by the president or 
judge advocata 

[But how'such onth might perhape be regarded as  authorleed under 6. 4, c. 272,of 
the Act of July 27, 1882.1 
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though not sworn as such, he is ezamined a s 3  witness," and the examination is 
therefore to be governed by the rules which specially govern the examination 
of a juror under similar circumstances, the principal of which is that questions 
shall not be asked the answers to which will tend to criminate the party, or 

will directly attach to him disgrace, as by the confession of dishonorable 
314 or disreputable acts.& The exemption, however, from answering such 

questions is held, in the case of a juror, to be a personal prCvilege which 
may be waived.* 

As to the other witnesses who may be offered, these also can not be sworn; no 
authority to swear witnesses a t  this stage being ~onferred by the code of Articles 
or other statute." 

I t  is to be added that the other party, if he thinks proper to contest the chal- 
lenge, may take part in the examination by putting questions in the nature of 
cross-interrogatories to the member or witnesses. He may also introduce counter- 
witnesses or other evidence relevant to the issue.' I t  is very rare, however, 
that the trial of a military challenge is thus far extended. 

Either party, or both parties, may make argument upon the evidence. 

CHALLENGE BY THE JUDGE ADVOCATE. The challenges desired. to 
be offered on the part of the prosecution, if any, are in practice interposed after 
the full exercise of his right by the accused? and in a similar form and manner. 

THE DELIBERATION BY THE COURT. The trial of the challenge, which 
is Commonly conducted in open court, having been completed, the court is in 
general cleared for deliberation upon and determination of the matter of the 
objection,-a proceeding, it m y  be remarked, for which i t  is not required to be, 

and is not in practice, @worn.* Where indeed the ground of challenge, 
315 admitted or shown to exist, is manifestly valid, (as in the case of a chal

lenge distinguished, as will hereafter be indicated, in the civil practice as 
a challenge "for principal cause,") the court need not go through -the form of 
clearing, but m y  well pass upon and allow the challenge a t  once as they sit 

Upon a clearing or deliGration, the challenged member usually and properly 
withdraws from the court, that is to say, does not remain with it :" if however 
he stays, he takes no part in the discussion or decision. His remaining cannot 
indeed affect the validity of the proceedings, but his withdrawal is desirable as 

H "  The juror becomes merely a witness, and he may be examined as a witness. He 
will be exempt from answering such questions a s  witnesses are exempt from answering, 
and from no  others." Justices v. Plank R. Co., 15 Ga.. 55. 

*0'Brien, 239 ; G. 0.21 of 1853. "A juror may be asked such questions a s  do not 
tend to  his infamy or disgrace." 5 Bac. Abr., 367. " I t  cannot be asked a juror if be 
has been either charged with, imprisoned for, o r  convlcted of, n ?rime." Jones v. State, 
2 Blackf. 477. The exemption of a member of a court-martial from h i n g  required to 
give criminating testimony should be held t o  include testimony implicating him either in  
a military or  a civil oftence. 

If the inquiries addressed to  the member by the accused bring out  unfavorable opinions 
of the accused himself, these, if given in good faith, are "ofaclal and privileged." 0. 0. 
2 of 1858. It is added in  this Order that  if an answer "goes too f a r "  In injurious ref- 
erence to the accused, " the  court shoulcl interpose." 

Boon v. State, 1 Kelly, 622;Sprouse v. Com., 2 Va. Cas., 375. 
47 [But see nolo the  provision of the Act of July 27, 1862, noted on the previous page] 
acornpare State v. Spencer, 1 Zabr., 199,a s  clted in  note mte. 
aHough, 944,note ; Id., (A.) 46 ;De Bart, 121. 

See De Hart, 116. -
Hough, (P.)779; Id., (-4.) 48; Simmons 5 500; Kennedy, 61; Napier, 87; Grimths, 

47;Bombay R.,$11;Hughes, 42 ; Macomb, 31 ; De Hart, 116;Benet, 69 ; CopW, 66; 
DIGEST, 101. 

Under the Act of July 27, 1892, the judge advocate rettrea here, wlth the accueed, 
equally a s  a t  a flnal deliberation on the judgment. 
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promoting freedom of discussion5? and may properly be requested by the court. 
In an early leading case:' a member of a general court-martial, for a refusal, 
expressed in, grossly disrespectful terms, to retire when so requested, was brought 
to trial and convicted upon a charge of " conduct to the pre.judice of good order 
and military discipline." The member indeed cannot be compelled to withdraw 
against his will, nor will the mere fact of his omitting or declining to withdraw 
constitute a military offence, but in genera1 his sense of propriety and justice will 
induce him to retire of his own accord and a s  a matter of course. 

That the court, including the challenged member, may consist of but five 
persons, can constitute no reason why he should not withdraw. That four 
members of a general court are competent, a t  this stage of ,the proceedings, to 

determine the matter of a challenge offered to a fifth member, is  well 
316 settled in our law: " the member does not cease to be a member becaum 

of being challenged. So, also, two members of a regimental or garrison 
court may, and must, pass upon an exception taken to the remaining member. 
But where, of a general court consisting of five members, four have duly 
allowed a challenge to the Efth member, who has accordingly retired from the 
court, the four remaining are  not competent to entertain a funther challenge; 
tha t  is  to say, three of the remaining four cannot legally pass upon a challenge 
to the other member." 

I n  deliberating upon the subject of the challenge a s  offered, it will be for 
the court to inquire, first, whether the ground of objection advanced is a valid 
one; secondly, whether i ts  existence in the particular case is established. What 
are valic? grounds of challenge a t  military law will be considered presently. As 
to the question of the sufficiency of the proof, the court will properly bear 
in mind two principles: Ist, that the burden of maintaining the challenge, and 
establishing that the member does not stand indifferent,* rests upon the chal- 
lenging party, and that a member, like a juror, i s  presumed to be qualified 
till he is shown to be the contrary ;* 2d, that where any reasonable doubt ex- 
ists of the indifference of the member in the case to be tried, i t  will be safer 
and in the interest of justice to sustain the objection and excuse him." And 
this although the court may thus be reduced below the regal minimum and it 
may not be convenient to recomplete it. For, the convenience of the service 

62 Simmons 5 500, (edit. of 1863.) Attorney General Cushipg, in  remarking, (7 Opins., 
284,) upon " t h e  course to be pursued by an arbitrator, Judge, or other member of a 
plural body," when for any legal cause " precluded from participating in m e  decision; 
of such a body, observes that  " i t  is generally held that  in s w h  case he ought not t o  
participate in the deliberation which precedes the decision. The reason assigned," he 
adds, is  that  "if the person who has not the right to concur in the decision, participate 
in the deliberation, o r  be so much a s  present even, i t  i s  impossible to  know whether he 
has or has not influenced the result." 

"See G. 0. 1of 1858. 
=O'Brien, 240; DICEST,88. And see G. 0. 24, Dept. of the Platte, 1869; G. C. M. 0. 

10, Dept. of Texas, 1873. 
"This was actually done i n  one case; the proceeding being of course disapproved by 

the reviewing authority. See G. C. M. 0. 72, Dept. of Dakota, 1682. 
"The law aims to exclude bias, &c., from a jury so f a r  as  the infirmity of human 

nature and the imperfections of human institutions will permit." State v. Benton. 2 
Dev. & Bat. 215. "Exact and absolute impartiality is not to be had. The utmost tha t  
can be attained is that  jurors should be a s  impartial a s  the lot of humanity will permit." 
Com. v Hill, 4 Allen. 591. And see Burr's Trial, 370, 416. 

S. v .  Watkins, 3 Cranch C., 579: State v. Benton, 2 Dev. & Bat. 214; People u. 
Stout, 4 Parker, 108 :Stewart v. State, 16 Ohio, 155 ; Holt v. People, 1 3  Mich., 227 ;Peo
ple v. Brotherton, 47 Cal., 388. 

"Black v. State, 42 Texas, 377 ; R. R. Co. v. Munkers, 11Kans., 223; Hole v. People, 
1 3  Mich.. 224. 
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is less to be regarded than the obligation to administer justice. The ma
jority 3f military writers certainly lean rather in favor of supporting 

317 challenges than rejecting them:@ and the proceedings of courts-martial 
have been not unfrequently disapproved in General Orders for the reason 

that valid objections to members have failed to be all~wed.'~ 

THE DETERMINATION OF THE CHBLLENGE. After such free inter- 
change of views as may be desirable, a vote, in the manner prescribed by Art. 
95, is taken upon the objection; the question to be voted upon being-ShaU 
the challenge be allowed? A majority of course decides. Where there is a 
tie, it should be held, upon the analogy of all deliberate a~semblies,~ that the 
objection is not sustained; and to this effect has also been the practice of the 
ciril courts." Simmons" indeed declares that "when the votes are equally 
divided the decision is given in favor of the challenge being allowed," and this 
statement has been repeated by O'Brien.= In the absence, however, of positive 
law or regulation, such a rule could rest only upon usage, and no usage to this 
effect can be said to exist in our service. So, the British rule that where there 
is a tie vote upon a challenge, the president of the court shall have a casting 
vote,-'has not-it need hardly be observed-been adopted in our law. In  the 

procedure of American courtsmartial, a tie vote upon an objection to a 
318 member, as upon any other proposition, is no qote, i. e. is not the indis- 

pensable majority, and the objection is not s ~ s t a i n e d . ~  

PROCEDURE UPOX A DECISION. The court having come to a conclu
sion upon the cause of challenge assigned, the doors, (the court having cleared,) 
are opened, and, the parties and the member who had retired being present, the 
decision is announced by the president. If it is that the challenge is not sus- 
tained, the member retakes his seat and the proceedings continue in the regu
lar course. If the reverse is the result, and the member is, as it is commonly 
phrased, "excused," he withdraws permanently; whereupon the court, if five 
members still remain, goes on with its business.@ If  the sustaining of the chal- 
lenge has reduced the number to four, the court, a s  i t  cannot legally proceed, 
adjourns and reports the fact through i ts  president to the convening authority. 
The latter, if he deems it-expedient, will issue an order adding to the court a 

Kennedy, 54 ;Napier, 94; De Hart, 115 ; Ben& 69;Copp&, 67; G. C.M.0.66 of 
1875;G. 0.13,Dept. of the Potomac: 1867. 

BOSee G. C. M. 0. 82 of 1868: G. 0. 16, Dept. of the  Ohio, 1865;Do. 11, 6ept. of 
Cal., 1865; Do. 13, Dept. of the Potomac, 1867; Do. 14, Dept. of La., 1868; Do. 20, 
Dept. of Arizona, 1870; Do. 45, Dept. of the South, 1873; Do. 5, Dept. of the Gulf. 
1873;Do. 36, 47, Dept. of Dakota, 1674;Do. 15, Id., 1875; G.C. M. 0.10, 71, Dept. 
of Texas, 1873 ; Do. 44, Id., 1875 ; Memo., Dept. of the Columbia, June 19, 1874. But 
"while courts are p r o n e a n d  justly s e t 0  deal liberally with prisoners in the matter 
of challenges, i t  should not be forgotten that  this right to protection may degenerate 
into a means for annoying omcrrs against whom prisoners are prejudiced." G. C. M. 0. 
35,Dept. of Dakota, 1884. (Gen. Terry.) 

See Pipon L Col., 51. 
eZ "An equal division upon a question is a decision of i t  in the negative." This, on 

the ground that-" the votes given for the negative " are " su5cient in number to  neu- 
tralize the votes given on the other side." Cushing, Law and Practice of Legislative 
Assemblies 5 303. 

See U. S. v. Watkins, 3 Cranch C., 443.
"1 497. And to this effect is now the statute law, a s  to  challenges of members other 

than the president. Army Act 1 51. ( 5 . )  
86 Page 240. 

Army Act 5 53. (8.) 
See DIGEST, 747. 

*After a c-bllenge interposed by the accused has been acted upon, it is proper for 
the judge advocate to ask him if he has any " further objections." f3.C. M. 0. 67. Dept. 
of Dakota, 1882. 
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member or members, or detailing a new court altogether.- As already indi- 
cated, members thus added will be liable to challenge in the usual manner; 
and, in the event of a new court being appointed, embracing any of the members 
of the former court, these will become again subject to challenge in the same 
manner as when upon the original detail!' 

A MEMBER EXCUSABLE ONLY WON CHaLLENCfE. I t  remains to 
remark that the proceeding authorized by Art. 88 is the only one by which a 
member may be relieved from attendance by the court. Nothing is now better 
settled in our military law than that, except upon a challenge duly made and 

sustained, the court is not empowered, for any reason or purpose, to ex- 
319 cuse a member; nor, of course, can a member in any case excuse h im 

self." Simmons78 and Kennedy" have sanctioned the court's permitting 
a member, excepted to for personal prejudice or hostility, to withdraw volun- 
tarily if he desires it, without his objection being regularly passed upon; and 
their view has been inconsiderately repeated by O'Brien," and De Hart." Our 
Article, however, clearly conveys no authority for the excusing by the court of 
members a t  their own request, and such action has been repeatedly condemned 
in General Orders.R Where an officer detailed upon a court-martial deems him- 
self disqualified, from prejudice or otherwise, to sit upon a particular trial, he 
should, if there is time, communicate thefacts to the convening authority and 
ask to be relieved.?' Where this cannot be done prior to the trial, the member, 
before being sworn, should make known the fact of the objectibn either directly 
to the party interested in raising the same? or preferably to the court in the 
presence of the parties, so that one or the other party may formally take the 
exception unless he elects to waive it.'' 

111. THE GROUNDS OF CHALLENGE. 

CLASSIFICATION. At the common law, the causes for challenge to 
jurors were divided into four classes: those propter honoris respecturn, (on 

account of a respect for nobility;) proptter detktum, (on account of 
320 crime;) proptw defecturn, (on account of defect, that i s  to say personal 

or legal incapacity ;) and propter affeotvrn, (on account of fayor or bias.)" 

- In  the British practice, members excused or challenged may be replaced by ofecers 
detailed to attend the court for the purpose and called. "waiting ofecers." Rules of 
Procedure 5 17. (D.,) and Second Appendix. At an early period in our  army a similar 
purpose was served by " mpernumerary " ofEcers. De Hart, 115; O'Brfen, 240. This 
practice has been referred t o  in Chapter XII. 

loDe Hart, 88. 
DIGIDST.103. And see 0.C. M.0. 27, 33, Dept. of Dakota, 1881;Do. 13, Id., 1887; 

Do. 28, Id., 1889;Do. 62, Id., 1889,and 26, Dept. of the Mo., 1889, (where a member 
was excused to act as  counsel for the apcused ;) Do. 30, Dept. of Dakota, 1886, (.where 
the member, a 'surgeon, was excused to enable him to attend to his medical duties.) 
I t  does not affect the  absolute illegality df the exercise of the power that the accused 
does not object. Do. 31, (H. A.,) 1887. 

m G .  0.66, Dept. of the Platte, 1871, Do. 78, Dept. of Dakota, 1892. Contra, see 
Sackville's Trial-a precedent without authority in this country. 

D 600. 
 
74 Page 54. 
7sPage 239. 
"Page 118. 
77 See G. 0. 21 of 1853; Do. 66, Dept. of the Platte, 1871; Do. 43, Id., 1875 ; 0. C. 

M. 0. 73,Dept. of Texas, 1873;Do. 26,Dept. of Arirona, 1880. Contra--G. 0.34,Dept. 
of the Gulf, 1875. 

~ 'DIG~sT,103; G. 0. 43, Dept. of.'the Platte, 1875. And see 0. C. M. 0. 25, Dept. 
of Arizona, 	1880. 

7@See GI. C. M. 0. 73,Dept. of Texan, 1873. 
m Sea Q. 0. 68,Dept. of the Platte, 1871. 
5 Co. Litt. 156,b. And see Simmons 8 602. 
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CHALLENGES PROPTEB HONOBIS RESPECTUX. This kind of chal- 
lenge, says Coke, could be taken only to a "peere of the realm or lord of par- 
liament, for these, in respect of honor and nobilitie, are not to be sworn on 
juries." 88 And he adds :--16 When any of the commons is to have a tryall, 
either a t  the King's suit, or between partie and partie, a peere of the realm 
shall not be impanelled in any case."" It need hardly be observed that no 
challenge, answering to or  resembling this one, is  known to the procedure of 
the courts of this country, where every man is the peer of every other man 
before the law. 

CHALLENGES PROPTEB DELICTUN. The term "deUcturn" refers to 
an  infamous crime, that is to say a crime afexing infamy, in the legal sense, 
upon the offender,-as a capital crime or a f e l ~ n y . ~  Of the crime which i s  the 
ground of challenge'the juror must have been duly convicted, and the proper 
proof to sustain the challenge is  the reco~d of such conviction." An instance of 
a valid challenge of this class would be most rare in the military practice, and 
no case is known in which one has been interposed. 

CHA&LENGES PROPTER DEFECTUM. Challenges of this class are of 
two kinds :1. Those based upon some physical or mental defect; 2. Those based 
upon an incapacity created by law. 
1. Of the former class-"unsoundness of mind, or such defect of the mind 

or the organs of the body a s  render him incapable of performing the duties 
of a juror,"" a s  also sickness, deafness, and in toxica t i~n ,~  are specified by the 

authorities as causes properly exempting a juror from serving, and con- 
321 stituting ground of chanenge. So, a t  military law, Hough 'states it is one 

of " the legitimate causes of challenge that the oficer from age, deafness 
or other infirmity, is incompetent to discharge the duties of a member." 
2. The legal incapacity upon which the second class of challenges propter 

defectum is based is  one created by statute or established by the common law. 
Certain of the incapacities a t  common law, a s  alienage and minority, are 
adopted by the statutes of most of the State8 as legal disqualifications in the 
case of jurors, and, under the provisions of Sec. 800, Rev. Sts., the same facts 
would be held to be valid grounds of challenge in the federal courts. 

But neither alienage nor minority would be recognized a s  such grounds a t  
military law, where neither the age, nativity, nor civil status of omcers is  
matter of positive statutory regulation, and where it is required of members 
of courts-martial in general simply that they shall be commissioned oBcers, 
and shall have military rank." If indeed a member has not been duly com- 
missioned or appointed, or  if his commission has been vacated by operation of 
law under Sec. 1222 or 1223, Rev. Sts., by his accepting or exercising the 
functions of a civil office, or his accepting or holding an  appointment in the 
diplomatic or  consular service, he will be challengeable propter defectm. So, 
if he has not military rank-as would be the case if one of the permanent pro- 

m Co. Litt., 156, b. 
" Id. And see 2 Gabbett, 391. 
a Co. Litt., 158,a ; State u. Squaires, 2 Nev. 230; Tytler, 225 ;Adye, 176. 
a 2 Hawkins, C. 43, 8. 25 ;Tytler, 225 ;Adye, 176. 

State v. Squaires, 2 Nev. 230. 
m Schaetaer v.  State, 3 Wla 828; Jesse v. State, 20 Ga. 164; Pierce v. State, 13 

N. H. 555. 
*Page 943, note. "The members should not be deaf, or blind. or laborlng under any 

illness tbat may prevent their constant attendance." 	 Id., 	48. And see IYAguilar. 102. 
Chapter VII, ante. 
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fessors of the Military Academy were to be detailed upon a court-martialm- 
he would be similarly challengeable. 

Further, a challenge of this class will be valid in a' case of an officer in- 
capacitated by statute from sitting upon the particular or any court. Thus 
an officer of the regular army detailed upon a court for the trial of militia, or 
an officer of marines placed on a military court when not detached for service 
with the army, or a retired officer sitting upon any court-martial, would be 
subject to challenge propter defecturn. 

CHALLENGES PROPTER AFFECTUM. This is by far  the mosr; 
322 numerous class of challenges taken to jurors, and so to members of 

military courts. I t  includes all the grounds and facts of objection from 
which an inference of bias or partiality on the part of the juror or member 
must be, or may be, inferred. 

Challenges for principal cause and for favor. Here may be noted 
an old distinction in the law of challenge, especially applied to chal
lenges propter a f f e ~ t u m , ~  by which challenges to jurors are distinguished as  
(1) challenges "for cause " or "for principal cause," (sometimes termed 
"principal challenges,") and (2) challenges " to the favor," or " for favor." 

Of "pincipaZ" challenges of this class the cause alleged is a specific fact 
. of such a nature that, being admitted or proved to exist, i t  raises per se, and 

necessarily, a presumption of bias or prejudice which cannot be rebutted and 
the effect of which is absolutely to exclude the juror. Of such causes, among 
the most conspicuous are the following;-declared enmity; lixed and decided 
opinion on the merits; having been summoned as  a material witness' on 
the merits; relationship within a certain degree; direct personal interest in 
the result of the trial; having served on the grand jury which found the in- 
dictment ;having sat upon a former trial of the defendant ;having conscientious 
scruples which will influence a verdict. 

Of challenges of this class " for favor," that k to say for being in favor of 
one side or the other, the grounds are not such as, of themselves. imply bias; 
the question of their sufficiency in law being wholly contingent upon the testi- 
mony, which may or may not, according to the character and significance of 
all the circumstances raise a presumption of partiality. Such are challenges 
founded upon the personal relations of the juror and one of the pasties to the 
case; their relationship, when not so near a s  to constitute "nrincipal cause;" 
the entertaining by the juror of a qualified opinion or impression in regard to 
the merits of the case; his having an unfavorable opinon of the character or 
conduct of the prisoner; his having taken part in a previous trial of the 

prisoner for a different offence, or of another person for the same or a 
323 similar offence; or some other incident, no matter what, (for the grounds 

of challenges "to the favor " are as various as the influences that affect 
human feeling,") which, alone or in combination with other incidents, may have 
so acted upon the juror that his mind is not "in a state of neutrality" between 
the parties. In brief, as remarked by the court in a leading case, the distinc- 
tion between these two classes of challenges is that, in the former, the con- 
clusion that the juror is incompetent is a conclusion of law on ascertained facts ; 

80See Chapter VII, ante. 
m I t  may be remarked that the challenges of the three classes already noticed

pmpter horroris respecturn, propter delictcmm, and propter dofeotum, are all properly 
"principal " challenges ; the privilege, crime, or incapacity, in any case, needing but to 
be shown to  exist to substantiate the objection a s  a matter of course. 

= " A  challenge to favor applies to any man where there is  sutacient reason to suspect 
he may be more favorable to  one side than to  the other." Rollins v. Ames, 1 N. H.850. 
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in  the latter, the question whether he is so  or not, is a question of fact to  be 
determined by the particular circumstances in evidence.* 

S p e c i a l  g r o u n d s .  Keeping this distinction in mind a s  of value i n  passhg 
upon military a s  well a s  civil cases, we will proceed to consider the chief 
grounds of challenge of the present class,--propter affecturn,-which, a s  has 
been said, comprises the  great majority of the  exceptions whfch come to be 
taken to members of courts-martial. Some of these will be found to be pecu- 
liar to the military practice, but the greater part a re  common to that  both of 
civil and military courts. 

These grounds of exception will be examined in order under the following 
beads:-1. Opinion formed or  expressed; 2. Interest;  3. Relationship; 4. Per

sonal prejudice or hostility; 5. Intimate or pecuilar personal relations; 
324 6. Having taken part  i n  a former trial o r  inquiry; 7. Being a material 

witness i n  the case; 8. Miscellaneous grounds. 

O P I N I O N  F O R M E D  O R  E X P R E S S E D - E x p r e s s e d  opinion-It  n e e d  n o t  
p r o c e e d  f r o m  ill will. Whether a n  opinion formed and expressed upon a case 
shall be held t o  affect the  competency of a jurior, or a member of a court-
martial, properly depends upon i ts  nature and extent, irrespective of any per- 
sonal feeling of ill will, o r  the reverse, on the part  of the juror or member; " 
such personal feeling in fact, when entertained, being treated as a separate 
and distinct ground of challenge. 

Must be p o s i t i v e  and deiini te .  The opinion, properly to disqualify the 
jurior or member, should be a positive and  unqualified one. As remarked by 
the court i n  an adjudged case,= a n  opinion, necessarily t o  exclude a juror from 
the panel, must be "absolute, unconditional, definite and settled, in  distinction 
from one which is hypothetical, conditional, indefinite and uncertain. The mind 
must be, for the time being, settled and a t  rest upon the question of the prison- 
er's guilt, or upon the question to be tried." Such a n  opinion would ordi- 

gSPeoplev. Bodine, 1 Denio, 308. And see Freeman v. People, 4 Id., 9 ;  People v. 
Stout, 4 Parker, 110;Mann v. Glover, 2 Green, 204. 

" Principal " challenges were heretofore specially distinguished in practice from chal- 
lenges to  the favor in tha t  while the former were passed upon by the court, the latter 
were determined by sworn " triers "-two indiff6rent persons, usually members of the bar, 
or jurymen already found competent-who, being designated for the purpose by the court, 
heard the evidence pro and ccmtra, and decided, a s  a question of fact, whether the  juror 
was biased. Now, however, in a considerable number of the  States, a s  also in the fed- 
eral practice. (see Sec. 819, Rev. Sts.,) triers a r e  done away with, and all disputed 
challenges a re  decided by the  court. 

For this reason Thompson, Law of Trials, vol. 1,p. 47, i s  of opinion that  " t h e  dis- 
tinction bexween these two kinds of challenges has so far  disappeared in this  country 
that  i t  may now be disregarded." In  illustrating, however, the  science of thie branch of 
the law, it is  still of interest and of use. 

O4 The opposite common law doctrine tha t  the  expressed opinion, to  constitute yalid 
cause of challenge, must proceed from ill will o r  malice, (King v. Edmonds, 4 B. & 
Ald. 471,) has  (except in New Jersey-State v. Spencer, 1 Zabr. 198;  State v. Fox. 
1Dutch., 588,) never prevailed in this country. 

86 People v. Stout, 4 Parker, 109. 
OBThe decided opinion must of course be serious, not "jocular." Monroe v.  State, 

23 Texas, 210. It must also be one made in good faith, not  for the  purpose of getting 
rid of serving a s  a juror. U. S. v.  DeVaughan, 3 Cranch C., 84. Where a juror, in 
expressing a positive opinion on the merits, had also expressed a wish for the success 
of one of the parties to  the suit, the court, in holding the opinion a sumcient ground 
for setting aside the juror, added :-" Much more is  the actual wish or desire tha t  one 
party should so prevail, a good cause. Such wish or desire is  partiality itself, not 
merely evidence of partiality." Justices v. Plank B.Co., 15 Ga. 64. 
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narily be one either based upon personal knowledge of the facts, or acquired 
from some reliable source--as from a party to the case, from hearing the evi
dence upon a previous trial or preliminary investigation, from conversations 
with witnesses, &c. But if the opinion be podtively flxed and definite, it is 

not essential that the source from which it is imbibed should be an 
325 authentic one. If the mind of the juror or member be possessed by a 

clear and settled opinion, i t  should be held to disqualify him, however or 
whencesoever derived." A decided opinion, it may be added, need not be ex
pressed in a public manner: Houghm mentions a case of an opinion, casually 
expressed in private, which was held sufficient ground of challenge. 

!bansient opinion o r  impression, i n s d c i e n t .  On the other hand, an im
pression or cursory opinion upen the merits of a case or the guilt or innocence 
of the accused, which has taken no decided hold upon the mind, and will fail 
to influence the judgment in the presence of sworn testimony, will not, a s  it i s  
held generally by the authorities, properly exclude a juror or member of a mili
tary court, upon challenge. Such, chiefly, are the slight impressions or shift
ing opinions so frequently formed upon public rumor or common report, as 
well as those gathered from such material a s  the gossip of acqbaintances, casual 
conversations with persons who were not witnesses#andhave no personal knowl
edgeof the facts and, especially, articles In nezusgapers.' In a case in New York, 
the court, referring to impressions derived from the source last mentioned, re

mark :-" I t  is quite obvious that if jurors are on such grounds to be 
326 rejected, it will be impossible a t  the present day to administer justice 

in cases sufficiently exciting to inspire a newspaper paragraph." 100 
Hypothetical opinions. Of this general description are also the opinions 

characterized in the books a s  "hypothetical; *' that i s  to say, opinions derived 
chiefly from rumor, hearsay, or other imperfect information, which, proceeding 
upon the supposition " that the facts Rre as they have been represented or as
sumed to be," take, when expressed, a hypothetica1,form. As where the juror 
declares that he has formed an opinion, if what de has heard is true: or, if 
what he has heard or read is  ;rue, he believes the prisoner 6Tbe guilty or inno
cent, as the case may be. This belief, the continuance of wh2h-k conditional 

w "  It is the preconceived opinion.that renders him ,incompetent, and npt the source 
from which that opinion Is formed or derived." State v. Gillick, 7 Iowa, 307. If the 
opinion be decided, i t  is no matter that i t  be formed "from the report or hearsay of 
others. Many men form their opinions from the statements of their neighbors in whom 
they have con0dence. Indeed, there are many men who have more confidence in the 
expressed opinions of their intelligent neighbors than they have in their own.'' Rey. 
nolde u. State, 1Kelly, 229. The fact that a juror has made up hi@ mind on CnsuffG 
dent grounds is  held eepeelally to Indicate a dlsqualifylng bias. See 1 Burr's Trial, 370. 

* Precedents, 715. 
"The general rule that  a juror must be superior to all exception "must not be car

ried to  such a length a s  to run the risk of defeating the ends of justice by excluding 
from the panel persons who have expressed an indefinite opinion of the merits of a case, 
where i t  has become a subject of general conversation." Irvine v. Bank, 2 
W. L 8.. 190. "Sustaining challenges on (such) slight grounds tends to place the 
administration of public justice in the hands of the most ignorant and least discriminat
ing portion of the community, by whom the safety of the accused may he endangered 
and the proper adminirrtration of the laws put to hazard." Moran v. Com., 9 Leigh, 651. 

looSanchei v. People, 4 Parker, 636. And see State v .  '~edlicott,9 Kans., 280;Peo
ple v. Mather, 4 Wend.. 230; People v. Bodine, 1Edmonds, 66; People v. Hayes, Id., 
582 ; U. 9. v. McHenry, 8 Blatchford, 603; 1Burr's Trial, 370; Hall v. Commonweslth, 
89 Va., 171. 
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upon the proof on the trial according with the information of the juror, is held, 
in  general, not to constitute a sufficient ground of challenge.' 

Test of  intermediate opin ions .  Where the opinion of the juror is some
thing more than slight, but a t  the same time is  not positive, being in fact an 
opinion falling between the two extremes described, this test of its sufficiency 
to exclude upon challenge has been applied by the courts, viz--whether it is 
so fixed as to require evidence to remove it.  If  the answer of the juror when 
hterrogated on this point, or the drift of the evidence on the hearing, is  in  

the affirmative, it  is held to  be generally safer to conclude that his mind 
327 is so f a r  preoccupied a s  to  render him incompetent? I n  a case in  Cali- 

fornia? where a juror stated, upon challenge, that  he had formed a n  
opinion which it would require evidence to remove, the court observe:-" I n  
the mind of this juror" the prisoner "is held guilty before a single witness 
testifies against him; reversing the rule of law that  presumes a person inno- 
cent until his guilt is p9ima facie established by evidence." 

But the drift  of the more recent rulings is to the effect that, though the 
opinion of a juror be so f a r  fixed that  i t  mill require evidence to  remove it, 
yet if he feels assured, and so declares or makes oath, that  he can impartially 
t ry the case and give a verdict in accordance with the testimony on the trial, 
he will properly be accepted a s  competent, and this.especially where his 
opinioii has  been formed upon report or rumor: 

T h e  o p i n i o n  should b e  as t o  gu i l t  o r  innocence .  It is a general rule that 
the opinion of the juror, to affect his competency, should be one upon the 
merits of the case, that is to say-where a verdict is to be rendered-upon the 
guilt or innocence of the a c c ~ s e d . ~  Thus, a s  he held in several cases, a belief 
merely that a honiicide or a murder has been committed is not a n  opinion 

a s  to the guilt of the party charged.' Nor, as ruled i n  a further case: is 
328 a belief, that the prisoner killed the person for whose murder he is 

indicted, such an opinion; for " the  killing," a s  remarked by the court, 

= I n  State v.  Sater, 8 Iowa, 420, the hypothetical opinion held not to  disqualify the  
juror was--" if what he had heard should be proved upon the trial, he had a n  opinion 
made up." In  Burk v. State, 27 Ind., 432, t h e  court observe of a similar declaratioa: 
" I t  was equivalent to saying-'if the facts shall be a s  I have heard, then I have a n  
opinion ;if not, then I have none ;and I have no opinion a s  to  the truth of those facts.' " 
Upon the general principle tha t  hypothetical opinions do not disqualify, see further-
State v. Potter, 18 Conn., 166; People v.  Mather, 4 Wend., 243; Durell v. Mosher, 8 
Johns., 445; People v. Fuller, 2 Parker, 17; People v.  Stout, 4 Parker, 71; Mann v. 
Glover, 2 Green, 201 : State v. Benton, 2 Dev. R: Bat., 213 ;H ugen v. Ry. Co., 53 N. W., 
769; State v. Sheerin, 12 Mont., 539; Thompson, Law of T als, vol. 1, p. 74. 

a ~ a n c e m iv. People, 16 N. Y., 501;Fahnestock v. State, 23a,d., 231 ;Moses v. State, 
10 Humph., 456 ;Cotton v. State, 31 Miss., 504;Alfred v. Statb, 37 Miss., 296;Olive v. 
State, 11 Neb., 1; Vance v.  State, 19 S. W., 1066; People v. Shufeldt, 61 Mich., 237; 
Halsted v. Manhattan Ry. Co., 11 N. Y. S., 44. But where the declaration of the  juror 
was to the effect that, while i t  would require some evidence to  change his opinion. 
the same would readily yield to  evidence, he was held t o  be competent. Guetig V. state. 
66 Ind., 94. 

a People v. Gehr, 8 Cal., 359. And see Sam v. State, 13 Sm. & M., 190. 
4 State v. Williamson, 106 Mo., 162 ;Blair v. State, 5 Ohio Cir. (St., 496;Greenfield V. 

People, 74 N. Y., 277; Com. v .  McMillan, 144 Pa. St., 610; Washington v. Com., 86 
Va.,. 405 ; State v. Dent, 41 La. An., 1082; State v. Baker, 33 W. Va., 319; Reed v. 
State, 32 Texas, Cr., 25; People v. Wah Lee Mon., 59 Hun., 626; Thompson, Law of 
Trials, vol. 1,p. 78. And see Guetig v. State, noted above. 

6 Where the juror entertains a decided opinion a s  to  guilt o r  innocence, it is  held to  be 
unnecessary, and in fact improper, to ask him whe:her it, ( the opinion,) is  that  the 
prisoner is guilty or innocent. State v.  Shelledy, 8 Iowa, 503; People v. Willlame, 
6 Cal., 206. 
*See O'Brien v. People, 48 Barb., 274; State v. Thompson, 9 Iowa, 188; Cargen 9. 

People, 39 Mich., 649. 
1Lowenberg v. People, 27 N. Y., 336. 
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"being but one element of the crime, is consistent with the prisoner's inno
cence of murder." A general unfavorable opinion of the prisoner as a bad 
man has been held insufficient per se to disqualify a juror ;' and the same has 
been held a s  to the entertaining of such an opinion in regard to persons in 
general when charged with crime: or in regard to violence and crime in 
general." 

An opinion upon a question of lam involved in a case will or will not dis- 
qualify a juror or  member, according as it does or does not amount to an 
opinion upon the guilt or innocence of the accused. A juror or member who 
was of opinion that the act charged was not a crime or offence would properly 
be held incompetent on chaHenge." So a fixed opinion that a statute under 
which a party is indicted is  unconstitutional must necessarily disqualify a juror, 
since i t  involves a conclusion that he is  not guilty in law; " but an opinion 
that the statute i s  constitutional and in force has been held not to affect the 
juror's competency, since it is  merely an opinion upon an abstract legal ques- 
tionem Similarly it was held no objection to jurors that they thought the law 
under which the prisoner was accused " a good law; " for, as the court remark, 
'' such opinion has no tehdency to prove or disprove the issue." l4 

Where a juror had no opinion, or only a hypothetical opinion, on the merits, 
it was held that the fact  that he had made up his mind as to the punishment 
proper to be inflicted on the prisoner in case of a conviction, did not affect his 

competency." 
329 Effect of personal disclaimer of bias i n  connection with opinion. 

The assertion of a juror under examination that his opinion in regard 
to the case i s  not such a s  to influence his action on the trial will properly carry 
considerable weight except where such opinion is one of a decided character, 
a s  where it will require positive evidence to remove it. In that event his per- 
sonal declaration that the opinion will not bias his judgment or affect his 
verdict, will not in general,-it has frequently been held,-avail of itself alone 
to remove the objection taken to him upon dhallenge." But the authorities 
are not uniform upon this point, and the effect, as  above noticed, of sundry of 
the more recent rulings is to accept the juror where his disclaimer is a confi- 
dent one. 

In a case of a challenged member Of a court-martial, while a disclaimer by 
him of bias will always be deferred to with respect, the same-it is believed- 

-

8Monroe v. State, 23 Texas, 210; People v. Mahoney, 18 Cal., 180; Anderson v. 
State, 14 Ga., 710; G. C. M. 0. 44, Dept. of Cal., 1883. Otherwise, however, where 
such opinion has become so fixed a s  apparently to  bias the  mind. See Willis v. State, 
12 Ga., 444. 

People v. Reynolds, 16 Cal., 129. 
loDavis v. Hunter, 7 Ala., (N. S.,) 135. 
* 1 Bishop, C.P., g 917; Com. v. Buzzell, 16 Pick., 153. 
 
IICom. v. Austin, 7 Gray, 51; Pierce v. State, 13 N. H., 536. 
 
"Com. v. Abbott, 13 Met., 120. 
 
I4McNall v. McClure, 1 Lans., 32. And see U. S. v.  Noelke, 17 Blatchford, 554. 
 
-State  v. Bill, 15 La. An., 114. And see Com. v. Buzzell, 16 Pick., 155. 
 
loSam v. State, 13 Sm. & M., 194;Morton v. State, 1 Kans., 472;Armistead v. Com., 
 

11 Leigh, 663; Goodwin v. Blachley, 4 Ind., 440; Willis v. State, 12 Ga., 447; Hudgins v. 
State, 2 Kelly, 176;People u. Gehr, 8 Cal., 362;Olive v. State, 11 Neb., 1 ; re en field v. 
People, 74 N. Y., 277. It i s  " not  t o  be considered a s  any disparagement of the b m a  Fdes 
of t h e  juror" tha t  h e  should be held incompetent notwithstanding such a declaration. 
Willls v. Stnte. In Hudgins v. State, the court offer a natural explanation which, no 
doubt, accounts for  many cases in  which this  declaration is made, in good faith, by 
jurors :-" The juror may think himself free from bias or prejudice because he harbors 
no grudge o r  personal ill  will toward the  accused." 
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will properly fail  to convince the court of his neutrality in the case where 
it  appears that he has recently entertained decided views concerning the crimi- 
nality of the accused." 

OPINION FORMED BUT NOT EXPRESSED. In  the great majority of 
cases of challenge for opinion, the opinion entertained by the juror has natu- 
rally also been expressed, and thus in  fact made known to exist. I n  a compara- 
tively few cases only has the question come to be raised whether the mere 
formation of an opinion, without its being expressed a t  all, will affect the 

juror's competency. In Callender's case:' (tried in  1800,) i t  was held 
330 by Chase J. that the juror "must have delivered a s  well a s  formed the 

opinion." This doctrine was affirmed upon Burr's trial, ( in  1807,) by 
Chief Justice Marshall in the following terms :-" The rule is, that  a man must 
not only have formed but declared a n  opinion in order to  exclude him from 
serving on the jury." lo The same view has been taken in some of the subse- 
quent cases; the ground being mainly that  persons a re  more apt  to be tena- 
cious of and to abide by expressed opinions than those which remain unex
pressed.* The opposite, however, &x:-that a n  opinion once fully formed i n  
the mind, though not stated, will disqualify equally a s  if declared,-has been 
held in  other and more numerous cases." Upon principle, the latter ruling 
certainly seems the one to be preferred. It is  the formation of the opinhn 
which is the material and principal process ; the expression is but incidental. 
The formation constitutes the prejudgment and preoccupation of .the mind; 
and if the opinion is  already decided, i t  scarcely becomes more so by being 
expressed. Some habitually silent persons do not readily assert their convic- 
tions; and some who a re  secretive brood over them till they become even the 
more intense for not being uttered. Some again hesitate to declare their 
sentiments concerning the acts  of others, either from a n  aversion to gossip 
and scandal, or from a sense of honor and justice which will not permit them 
to do a possible injury in  a case of any doubt, or in one in which there may 
be extenuating circumstances. Thus the better reasons a r e  deeined to be 
clearly on the side of holding that  the ezp.res&on of the opinion should no t  
be regarded a s  essential to disqualify the juror or member of court-martial, 
upon challenge, where the same is  admitted or  clearly shown to have been 
deliberately formed and to be of a decided character. 

OPINION FORMED OR EXPRESSED I N  THE PREFERRING O F  
CHARGES. The subject of challenges for opinion may be concluded by notic- 

ing the class of military cases in which the fact that  a member of the 
331 court-martial was the officer who preferred the charges has been urged 

a s  ground of objection, generally on the part  of the accused. I n  repeated 
cases, published in General Orders, where it appeared that  a member had 
preferred or initiated the charge, and had done so, not ministerially under the 
orders of a superior, but after a personal investigation of the facts, and was 

I7See DIGEST,100; G. C. M. 0. 66 of 1879. In a case in G. C. M. 0. 23, Dept. of 
Dakota, 1888, where a challenged member had investigated the case, and preferred the 
charges, i t  was held that the challenge should have been sustained, notwithstanding a 
disclaimer of present prejudice by the member. 

la Wharton's State Trials, 697. 
 
' 0  1 Burr's Triai. 44. 
 
*Boardman v.  Wood, 3 Verm., 570; Noble v. People, Breese, 30. And see State v. 
 

Morea, 2 Ala., (N.S.,) 277. 
" State v .  Potter, 18 Conn., 172, and cams cited; Corn. v. Buzzell, 16 Pick., 155; 

Rathbun v. People, 21 Wend., 509; State v. Johnson, Walker, (Miss.,) 399. 
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thus actually the accuser,- a challenge offered to him has been held valid; and, 
where the court has ruled otherwise their ruling has been disapproved." 

The objection in this class of cases is aggravated where the member chal- 
lenged as  having preferred the charges is also the person primarily affected by 
the offence committed,--as where the charge is that his own order was dis- 
obeyed by the accused,= or that disrespect was shown himself? or that his own 

property was stolen," &c.,--especially as, in such cases, he is also generally 
332 the principal, or a material, witness.= Here, indeed, an additional objec- 

tion-that of personal prejudice or hostility-may combine with that of 
having formed or expressed an opinion. 

PERSONAL PREJUDICE AND HOSTILITY. Under this head are intended 
to be included:-1, Decided prejudice not amounting to positive enmity; 2, 
Feelings of actual enmity, animosity, malice or confirmed ill will. 

Personal prejudice. The term "prejudice," a s  here employed, is to be dis- 
tinguished from prejudice in its original- sense of prejudgment. Ih this sense 
it has already been considered in treating of o p W n :  in its present sense i t  
has reference to a sentiment in regard to the accused personally, i. e. as an 
individual or  as  an officer or soldier.". 

The personal prejudice under consideration may be proved by evidence of 
any decided unfriendly or unfavorable language, opinion, action, &c., of the 
juror or  member challenged. Thus it was held good cause of exception to 
a member that he had applied abusive and degrading epithets to the accused, 
( a  soldier,) on the occasion of his arrest." So, a decided expression of opinion 
by a member as  to the unfitness of the accused, (an officer,) for any official 
posltlon was held to charge him with sufficient prejudice to constitute 

See construction of the terms "accuser and prosecutor," (in Art. 72,) in Chapter 
VI ; also DIG~ET, 100. 
a" I t  is difficult to believe that  an offlcer who has made a preliminary examination 

into alleged facts, and has so far  satisfled himself of the guilt of the accused as, in 
effect, to prefer charges against him," (involving here grave ofences,) " can bring to 
the  trial of the case a mind so free from bias a s  to  ensure to the accused the impartial 
trial to which he has a n  undoubted right." G. C. M 0. 82 of 1868. (Gen. Grant.) 
The deliberate preferring of charges by the member was "a most unequivocal expression 
of opinion." G. C. M. 0. 1, Dept. of Texas, 1880. (Gen. Ord.) And see G. 0. 16, 
Dept. of the Ohio, 1865; Do. 14, Dept. of La., 1868; Do. 20, Dept. of Arizona, 1870; 
Do. 45, 67, Dept. of the South, 1873; Do. 6, Dept. of the Gulf, 1873; Do. 36, Dept. of 
Dakota, 1874;Do. 18, Id., 1876;G. C. M.0. 13,Dept. of the Platte, 1873;Do. 10, 71, 
Dept. of Texas, 1873;Do. 44, Id., 1875; Memo., Dept. of the Col., June 19, 1874; Do. 
88, Dept. of the Mo., 1883;Do. 18,Dept. of the East, 1884;Do. 2, Id., 1894; Do. 44, 
Dept. of Texas, 1893; Do. 23, Dept. of t h e  Platte, 1884. See also, in this connection, 
G. 0. 37, Dept. of Kans., 1864,where the fact tha t  the  same court had previously caused 
to be preferred against the  accused t h e  very charge upon which he was arraigned was 
held valid ground of challenge to al l  the members, severally, a s  being " evidence of 
the dormation of an opinion" on  the merits, and indeed " tantamount to  an expression 
of tha t  opinion." 

On the trial of Col. T. H. Cushlng in 1811, (Printed Trial, p. 7,) the accused objected 
to  a member on the ground that  he had intended to prefer charges against the accused 
identical in part  with those in the  case. The member admitting the fact, the objection 
was sustained. 

DIQ~ET,100. 
=See case in G. C. M. 0. 13, Dept. of the Platte, 1873; also Trial of Lieut. Stanley, 

U. S. N., p. 323. 
"Simmons $? 607. 
~ D I Q ~ S T ,100;Q. C. M.0. 61,Dept. of the Col., 1881;Do. 19,Id., 1882. 
nsgs to the effect of personal prejudices in biasing the mind of a juror, see Mann v. 

Glover, 2 Qreen, 203. 
G. 0. 47,Dept. of Dakota, 1874. 
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333 ground of ~hal lenge.~ Prejudice may also be implied from the relation 
of the member toward the subject matter of the charge, as  where the 

violence or other misconduct for which the accused is  to be tried was aimed a t  
the member himself or resulted to his injury." 

Whether expressed or implied, the prejudice must be of a defbite and posi- 
tive character. A general objection interposed by the accused to a member 
on account of "some unpleasant circumstances growing out of their ol3cial 
relations" was held in Gen. Twigg's case to be indefhite and insufecientP 

Prejudice of commanding oficer. Simmons," (who is repeated by some of 
the latgr a,uthoritie~,~) states in general terms that chkllenges have been ad- 
mitted to members as being the commanding officers of accused persons, on 
the supposition that they might as such be prejudiced through "previous im- 
perfect or ex parte knowledge of the circumstances inducing the trial." It 
is quite dear, however, that the mere fact that a member is the commanding 
officer--colonel, captain, kc.--of the accused is no foundation for a valid chal- 
lenge." Other circumstances must be shown fixing actuab prejudice on the 
commander before an objection taken to him can properly be held sufficient. In 
our practice, the principal instances in which a challenge to a member who was 
a commanding officer has been sustained have. been those of cases in which 

either he was the preferrer of the charge or real accuser? or those in 
334 which other causes combined to disqualify him---as G t  he was a ma te  

rial witness for a e  prosecution, or the very person against whom the 
offence of the accused has been committed." 

That i t  is in general inexpedient that the immediate commander of an a o  
cused, officer or soldier, should be placed upon a court ordered for his trial, is 
remarked by Simmons and subsequent writers.' In small commands, however, 
it is sometimes unavoidable. 

-

G. 0 .  11,Dept. of Cal., 1885. That the objection must be peraonal is  illustrated in 
a case, published in  G. 0. 72, Dept. of the Enst, 1865, of a volunteer aoldier, where 
the action of the court in allowing a challenge to a member on the  "absurd" ground 
that  he had a known and avowed prejudice against volunteer soldiers in general, mas 
disapproved by the  reviewing authority. So, on the Trial by Military Commission. 
in 1864, of Milligan and others, page 73, a n  objection interposed by Milligan to  a 
member who was .a volunteer colonel from Maas.,-" because he i s  from a locality 
where the* a r e  extreme prejudices against Western men, and he is likely to  be in
fluenced by those prejudices,"--was, of course, disallowed. See in this connection the 
case referred to in DraWT, 77, where the fact  tha t  a member had stated tha t  he did 
not consider the  accuaed omcer a gentleman was held a good ground of objection, one 
of the chargea t o  be tried being "Conduct unbecoming a n  omcer and a gentleman." 
The sumciency of this ground, however, may well be questioned. 
- On ehe trlal of Capt. Kelly of the Brltlsh navy in 1802, (Printed Trial, p. 3-4,) the 
court sustained a challenge by the accused to a member who had sa t  on a previous 
court-martial held for the tr ial  of two seamen of his, (the accused's,) ship, which 
court, in i ts  judgment, had " cmveyed a censure " on the accused. 
a Dlaes'l: 100. 
*0. 0. 4 of 1858. 
 
" 5  510. 
 

De Hart, 122; Benet, 73 ; CoppBe, 65. 
' D I ~ E ~ T ,100;G. 0. 73,Dept. of the South, 1873. 
=See G. 0. 13,Dept. of the Potomac, 1867;Do. 16,Dept. of the Ohio, 1865; Ives, 91. 

Simmons (D 510) writes that  a challenge of a membpr a s  being a commanding offlcer 
should "obviously be allowed" where he has "taken an active part in promoting the 
prosecution or in bringing forward the charge." See G. C. Ed. 0. 18,Dept. of the Bast, 
1884. 

*See 	TAal of Lieut. Stanley, (U.8. N.) p. 323. 
 
Bee-with Bimmons 5 610-Harcourt, 110 ; Bombay R.,7 ; De Hart, 122. 
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Personal hostility, eninity, or malice. This is a valid ground of chal
lenge equally in the civil and the military practice. In a case in Georgia" the 
court observe:-"The law requires that jurors should be *' * * not liable 
to an objection on account of malice, ill will, hatred, revenge,. * * * or the 
like." On Burr's trial,'0 a certain grand juror was objected to for that he 
"entertained a bitter personal animosity against " the defendant; and a senti- 
ment of this nature being admitted .by the juror to exist, the challenge was 
sustained. That the feeling must be a personal one, directed a t  the individual, 
and that it need hav: no connection with the facts of the particular case, has 
also been specifically held.a 

Among military authorities, Tytler " mentions " malice or hostile enmity ex- 
pressed by word or deed against the prisoner," a s  one of the " causes of chal- 
lenge impossible to be overruled ;" and other later authorities notice the same 
as  among the decided grounds of exception." 

The existence of the hostile feeling is generally shown by the language or 
acts of the challenged juror or member-as his having charged the challenging 

party with a grave crime his having publicly libelled him ;" hjs having 
335 hitiated against him a malicious suit or  prosecution,' or grave charges 

on personal grounds; his having had a serious quarrel or difficulty with 
him in a personal or  official capacity ; his having been foiled or antagonized by 
him in a contest for appointment, promotion, &c. ; his having been in any man
ner injured by the challenging party and consequently cherishing revenge or 
bitterness against him," &c. In an adjudged case4' the point is noticed that 
hostility once felt but no longer entertained will not properly affect the com- 
petency of the juror. 

INTEREST. Personal interest-pecuniary or other-in the result of a trial 
is a cause of challenge which has been chiefly confined to jurors in civil actions. 
The principle involved, however, is applicable to criminal cases; so that a juror 
or member who has a direct personal interest in the fact or question involved 
or to be decided, i. e. to whom any reasonably certain substantial advantage or 
detriment may result from the event of the proceeding, ought not, if objected 
to, to be permitted to sit on the eourt. This ground of challenge has been recog- 
niZed by some military writers," but, except in a single instance, it is  one that is  
most rarely urged. 

Claim to  promotion. This instance is that of the objection sometimes taken 
by an accused slicer to a member, that the latter will become entitled to pro- 
motion on account of seniority, upon the accused being dismissed the ~ e r v i c e . ~  
This objection is especially apposite in cases where a sentence of dismissal is 
mandatory upon a conviction of the offence charged. It may, however, also 
properly be made in a case where a dismissal may legally be imposed in 
the discretion of the court, and where, in view of the nature of the charge, 

Monroe v.  State, 5 Ga., 142. 
Vol. 1, p. 4 1 4 3 .  
Brittain v.  Allen, 2 Dev., 120. 

'Page 225. 
See Simmons 5 503 ; Kennedy, 54 ; Maltby, 30 ; Macomb, 31 ; O'Brien, 238, 239 ; 

Ives, 91. 
Palmer v. Bogan, Cheves, 52. 
Lewis v. Few, Anthon, 75. 

* Co. Litt., 157, b. ; People v. Bodine, 1 Denio, 305. 
 
4TSee CoppBe, 66. A s  where the member was the very person against whom the offence 
 

had been committed. G. C. M. 0. 13, Dept. of the Platte, 1873. 
*People u. Vermilyea, 7 Cow. 369. 
aO'Brien;*238; De Hart, 119. 

Clode, Ed. L., 12'1 ; Benet, 73 ; CopHe, 66 ; Ives, 90; DIOEBT,101. 
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such sentence is a probable one. It may also not improperly be taken 
in a case where a sentence of suspension for a certain term would be a 

reasonable and appropriate punishment for the offence, and where within 
336 such term a right to  promotion, by reason of the compulsory retirement 

of a common senior, or otherwise, would accrue to  the member if the  ac
cused were to be deprived of the same by the execution of such sentence. 

Advancement in  files. That a member will by the dismissal of the accused 
be merely advanced one " file" o r  number in  the line of seniority toward pro- 
motion will i n  the majority of cases be too remote an interest to form a valid 
objection." Cases however may occur in  which such interest is not thus 
remote, and the court may in its discretion properly sustain the exception,- 
a s  where the number to which the member will be advanced is the first in  the 
line of promotion to a higher grade; or where i t  is the second, and the senior 
officer a t  the head of the  list is  soon to be retired, or, by reason of the com- 
pulsory retirement of a common senior o r  otherwise, to be promoted. 

RELATIONSHIP. No instance is  known in which this ground of chal
lengefami l ia r  to the common lawb2 and recognized ih the modern civil 
practice *-has ever been taken to a member of a court-martial. The detailing 
upon such a court of an officer so nearly related to the accused a s  to  make it 
proper for the judge advocate to object to  him on the ground of relationship 
must needs be of the rarest occurrence. Tha t  a member was a near relative 
of the judge advocate would not, per se, warrant a challenge on the part of 
the accused. Where, however, a near relationship existed between a member 
and the officer who preferred the charges and was prosecuting witness, or 

between a member and the person immediately injured or affected by 
337 the alleged offence of the accused," ground for a n  exception by the latter 

might well exist. In  such cases indeed i t  would not be the  kinship of 
the parties which would constitute th'e legal objection, but the close personal 
relation and affiliation to be implied therefrom. 

INTIMATE PERSONAL RELATIONS Under the old common law a con- 
siderable significance was attached to the existence of personal relations 
between a juryman and a party to  a legal proceeding, implying friendship, 
fellowship, dependence, & c . ~  Later, Blackstone" designated a s  causes of 
"principal challenge," that  the juror " is the party's master, servant, counsellor, 
steward or attorney, or of some society o r  corporation with him." At present, 
however, all  such situations would generally be considered as affording grounds 
of challenge " t o  the favor" only; the question whether the relations of the 
juror and party were so intimate that  the former could not well stand indif- 

m DIGEST, 101. 
m6'For that the law presumeth that one kinsman doth favor another before a 

stranger." Co. Litt., 157, a. And at an early period the rule was adopted that the 
relationship must be within the ninth degree to exclude a juror. Finch's Law, 401; 1 
Chitty, C. L., 541; 3 Black. Corn., 363; 1 Bishop, C. P. § 901; Simmons 8 504. This is  

' 
still the general rule in the United States, except where a different one may have been 
substituted by statute. The law of descent of the civil Ian., however, has been adopted 
in this country instead of that of the canon law followed in England. See Churchill v. 
Churchill, 12 Vt. 661. 

68 See the American authorities above cited; also 1 qurr's Trial, 415 ; Jacques v. 
Com., 10 Grat. 690; State v. Perry, 1 Bua L., 331; Schaefier v. State, 3 Wia 828; 
O'Connor v. State, 9 Fla. 215. 

"See Jacques u. Com., 10  Grat. 690. 
65 CO. Litt., 157, b. 
" 3  Com., 363. 

616156 0 - 44 - 15 
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ferent on the trial being determined in each case by the special circumstances 
in evidence.: 

Cases, however, of this general class would not be frequent in the military 
practice. That a member, for instance, was of the same company or regiment 
a s  the a c c u ~ e d , ~  or even that the accused was his commanding offlcer, would 
not, of itself, be regarded as a valid ground of challenge on the part of the 
judge advocate. I n  such cases other circumstances must combine and be ex- 

hibited in evidence to establish between the parties that intimate relation 
338 which would properly constitute adequate cause of objection to the 

member. Hough6' cites a case where two members of a court-martial, 
"who had been the private advisers, counsellors, and associates of the prisoner 
up to the very day of trial," were held properly excluded, upon a challenge 
taken by the judge advocate: here the relation of friendship was combined with 
one analogous to that of counsel and client.* Where indeed a member of a 
military court is in fact subject to be biased by any intimate friendly, social, 
or other personal relation binding him to the accused, he should be set aside 
upon the challenge of the judge advocate with the same reason that a member 
subject to be biased by a hostility entertained toward the accused should be 
set aside upon an-objection interposed by the latter. 

HAVING TAKEN PART IN A FORIEER Ta1A.L OR INQUIRY. This 
ground of challenge, which is but another aspect of the general subject of 
challenge for opinion, will be considered under the following heads :-1. Former 
trial of the same case; 2. Former trial of a different case involving the same 
or a similar question; 3. Having been a member of a previous court of inquiry 
in the same case; 4. Having been a member of a regimental court from which 
an appeal i s  taken under Art. 30. 

Former tr ial  of t he  same case. It is a settled principle of the civil pro- 
cedure that  where a juror in a case has taken part in a verdict, or in a vote 
upon a verdict, (as where the jurors were divided,) a t  a previous trial of the 
same case, he is necessarily incompetent to sit in the pending case and will 
be set aside on challenge. This, "not," to cite the language of Chief Justice 
Marshall on Burr's Trial," that he is  " suspected of personal prejudices, but " 
that "he has formed and deli,vered an opinion and is therefore deemed to be unM 
to be a juror in the cause." 

Otherwise, where there was no verdict or vote upon a verdict a t  the 
339 previous trial,-as where the case was dismissed by the court without 

proceeding to verdict. In such a case the juror is  not challengeable 

6rSee Mann v. Glover, 2 Green, 204. The objection noticed by Blackstone, that  the 
juror is "of some society or corporation with" the party has not been favored by 
courts in this country. Thus in a leading case in New York-Purple v. Horton, 13 
Wend. 9-the court say that  such a doctrine "would exclude every stockholder in  the 
same bank, every member in the same church, and every associate of the same benevo- 
lent society; " and i t  is accordingly held not to be a valid ground of challenge to  a 
juror by a party to a suit that  the juror and the other party a re  both freemusons. 
In  a further case in the same &ate-people v.  Jewett, 3 Wend. 314-4 is  declared to 
be no objection tha t  jurors belong to "any particular association or  fraternity." 

The mere fact of a n  intimate acquaintance between a juror and the accused will not 
constitute ground of challenge. Moore v. Cass, 10 Kans. 288. 

Simmons D 500;Hough, (8.)  61 ; D'Aguilar, 102;De Hart, 124. 
Precedents, 664. 

' m I n  a case in G. C. M. 0.23, Dept. of Texas, 1887, a challenge was interposed by 
the Judge Advocate, (but not sustained by the court,) on the ground that  the member 
challenged had assisted the accused in the preparation of his case, and had interested 
himself too much in  his behalf to be quite impartial on the trial. 

m Vol. 1.9. 416. And see Herndon v. Bradshaw, 4 Bibb, 45; Briggs v. Byrd, 12 I r e ,  
277;State v. Box, 1 Dutch. 695 ; State v. Benton, 2 Dev. & Bat., 212. 
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"for principal cause," though, if his mind has been in any manner biased,- 
as  by his having heard evidence, arguments, &c., he will be liable to challenge 
''for favor.'' a 

Similarly an officer of the army, who had been a member of a court-martial 
on a certain trial, would properly be excluded from acting upon a new trial 
for the same offence where one had been ordered or granted;" and this 
whether or not the former court had jurisdiction of the case, or whether the 
proceedings of the former trial were legal or illegal Thus Attorney General 
Grundy, in holding that the proceedings in a certain naval court-martial had 
been invalidated by a fatal omission therein, and that, in order to the trial 
of the accused, a new court must be orgadzed, adds:-"The officers who sat 
on the former should all be excltded from the second trial. They have formed 
and expressed opinions upon the case which would disqualify them from serving 
as  jurors in a criminal case in a common law court; and I can see no reason 
why officers under the same circumstances should not be excluded from a court- 
martial, especially as they are the triers of the facts as  well as the law."" 

But where the proceedings were terminated before a fhding was reached, a s  
by the number being reduced below a minimum, or the entry of a mlle prosequi, 
or because of some military exigency, an officer who was a member would not 
properly be excluded upon challenge from the subsequent court or trial, unless 
i t  appeared that the effect of the previous investigation had been so to bias 
his judgment that he no longer stood indifferent between the parties. 

Former trial of a Merent case involving the same or a similar question. 
In the criminal law, neither the fact that a juror has served as such on a pre

vious trial of the same party for a separate instance of the same offence 
340 or for a similar offence;- nor that he has taken part in the trial and 

conviction of another and distinct offender separately indicted for an 
offence of the same character; nor even that he has similarly acted upon 
the trial of an accomplice jointly indicted for the same offence but who has 
been permitted to sever for trial,--is held to be a "principal cause" of chal- 
lenge, i. e. necessarily to disqualify the juror. A challenge "to the favor," 
however, may be allowed in such cases, where it is satisfactorily shown that 
the juror, by reason of having heard the testimony on the &st trial, or other
wise, has actually become biased by an opinion for or against the present de
fendant@ 

In cases of this class a t  military law a similar teat is to be employed. While 
i t  is certainly not per se valid ground of challenge to a member that he has 
taken part in a previous trial of the accused for a like offence, or in a trial 
for the same offence of another officer or soldier between whom and the present 
accused there had been criminal concert, yet if the previous hearing has in- 
duced the formation of an opinion as to the guilt or innocence of such accused, 
the member is of course properly subject to exception? 

"Durell a. Mosher, 8 Johns., 445. Add see Atkinson v. Allen. 12 Vt. 621. 
See Whitner v.  Hamlin, 12 Fla., 18. (a case deemed otherwise of doubtful authority.) 

@And so would a member or members who had acted on "a previous court by which 
the same accused had been tried for the same act, though under a difterent charge." 
DIGEST, 101. 

" 3  Opins., 398. 
-Corn. v. Hill, .4llen, 591 ; U. S. v. Watkins, 3 Cr. C., 443. 
a State v.  Sheeley, 16 Iowa, 404. 

U. S. v. Wilson, 1 Baldwin, 78 ; Adye, 174. 
U. S. v.  Wilson, ante. 
 
Simmons # 613-9 ;Macomb, 31 ;De Hart, 121 ; Ben&, 76. 
 

An ofecer is  not properly competent to sit on a court-martial, who, as  a member of 
a previous bowd of survey, has jolned ln an opinion or fhding nnborable to the 
merits of the case to be tried. 
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Having been a member of a previous court of inquiry. The fact that a 
member of the petit or trial jury in a criminal case was a member of the grand 
jury which found the indictment has uniformly been held to constitute con- 
clusive ground of principal challenge; and so the fact that a member of a 
court-martial was a member of a court of inquiry previously held in the same 
case has been regarded a t  military law as  a sound objection to the niember.m 

Whether the objection is to be held equally valid where the court of 
341 inquiry only reported evidence a s  where it expressed an opinion in the 

case, is  a question a s  to which different views appear to have been enter- 
tained by military writers, but the weight of authority is in favor of the 
affirmative la and good sense and good reason certainly concur. In  the,practice 
of American courts-martial the fact of having' been a member of a previous 
court of inquiry by which the charges were passed upon is uniformly treated a s  
an  objection in the nature of a challenge for "principal cause." " 

If the investigation by the court of inquiry related not to the actual charges 
to be tried but to a similar matter or one involving a similar question, the 
member would properly be held subject to challenge according a s  such investi- 
gation had or not impressed upon him an opinion a s  to the merits of the case.'' 

Having served on a regimental court from which a n  appeal i s  taken. 
All the authorities, English and American:' agree that in the case of a n  appeal, 
(taken in our law under the 30th Article of war,) from a regimental to a gen- 
eral court, a member who has  acted on the former court will necessarily be 
excluded from the latter, upon challenge a s  for "principal cause." This for 
the reason that the regimental court, in every such case, has not only formed 
but expressed a specific opinion and conclusion. 

BEING A BIATERIAL WITNESS. The fact that a juror has been sum- 
moned by either party as a material witness in the same proceeding is held 

to be a "principal cause" of challenge." This on the ground that a 
342 witness is likely to be a partisan and either to have a personal prejudice 

or a decided opinion in the case." Similarly, it is in general a valid 
exception to a member of a court-martial that he is to be a material witness 
to the r n e r i t ~ : ~otherwise, however, where he is to be called upon simply to 
testify as to character? or a s  to some interlocutory point not material to the 

7' Stewart v.  State, 15 Ohio, 159;Barlow v. State, 2 Blatchford, 114;Rice v. State, 
16 Ind., 298 ; Gillespie v.  State, 8 Yerg., 507; State v. Benton, 2 Dev. L Bat., 213. 

n See authorities referred to in next note. 
TaThat is to say, of those who 6ave expressed a decided opinion on the subject. See 

Simmons 5 512; McNaghten, 177; Hough, (P.) 771 ; De Hart, 120;Coppee, 66 ; Ben& 
75; Harwood, 68; DIGIUST, 101. Hough, (P., 646,note,) well o b s e r v e s "  Whether they 
give a n  opinion matters not ; every man thinlur an opinion." 
"See G. 0. 11,Dept. of Cal., 1866;also case of Major S. Bnbcock, C. E., Am. S. P., 

M. A., vol. 2, p. 805. But in  Col. Henley's case, (1778,) in which Gen. Burgoyne was 
prosecutor, four members, including t h e  president, of the previous court of inquiry 
served on the court-martial, without challenge or objection being interposed. 

' 6  See Tytler, 223. 
Tytler. 224 :Adye, 173;1 &Arthur, 275 ;Delafons, 137;Hough, 943 ;Simmons 5 508; 

De H&. il9; eni it, 75;Copp6e, 66. 
Co. Litt., 157, a ;  Com. v.  Joliffe, 7 Watts, 585. Otherwise, where he is  to testify 

a s  to a matter not affecting the question of goilt or innocence-as that  the place of 
the offence was in a certain county. State v. Vari, 14  S. E.,392. 

7s Com. v. Joliffe, ante. 
79 See Simmons O 511 ; D'Ayilar ,  102 ; Bombay R., 12; ,De Hart, 123; Benet, 74 ; 

Coppee, 66; DrGssT, 100. [A somewhat conflicting view in G. C. M. 0. 134, Dept. of 
Dakota, 1884, is, in the opinion of the author, too broadly stated I A fortiori where 
he is  the prosecuting witneas. It does not make him less objectiopable that  he is to 
testify in a n  ofticia1 capacity. G. C. M. 0. 17, Dept. of the East, 1892. 

m Bee authorities cited in  last  note; also Corn. v.  Joliffe, 7 Watts, 686. 
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main issue, or slight detail. I t  is not essential, however, that the member 
should have been formally summoned? If it  is the fact that he is relied upon 
and is to he used a s  a material witness to the merits, he is equally subject to 
challenge whether he has been summoned or not. Otherwise a party, by 
avoiding summoning his witness, might secure his remaining on the court, to 
his own undue advantaye and the detriment of gnblic j l~s t ice .~  

If a member has given material testimony on a previous trial or investigation 
of the same case,- or on a previous trial or  investigation of another case or 
matter of the same or a similar naturesa the question whether he should be 
allowed to sit in the pending case will depend on the weight of the evidence 
which may be offered to show either that he i s  prejudiced or that he has 
formed an opinion; the objection being in the nature of a challenge "to the 
favor." 

While the mere fact that an officer is  to he a material witness in a case to 
be tried does not di8qualify him from sitting as a member of the courtsm 

343 it is agreed by the authorities that he should not be detailed as such 
if it  can be avoided without serious prejudice to the service.= But in 

the absence of a challenge he cannot, a s  heretofore indicated, be excused by 
the court. 

If a member is  called upon in the midst of a trial- to be a material witness, 
he may then be challenged by the party against whom he is to testify, provided 
i t  was not known to this party, a t  the outset, that he was to be used a s  a 
witnessm But if not challenged. the court has no power to relieve him, nor 
can he relieve himself; the order of the convening authority being necessary 
for such a p ~ r p o s e . ~  

WSCELLANEOUS GROUNDS. Certain other grounds of challenge which 
have been recognized a s  valid in the civil practice may here be noticed. These 
are-that the juror has been tampered with;" that he has been bribed;o 
that he is charactefied by a moral obliquity ;- that he will not convict on cir
cumstantial evidence;" that he has taken an oath or assumed an obligation as 
a member of an association or combination which prevents his standing indif
ferent between the parties ;'' that-he has conscientious scruples in regard to 

= T h e  mere fac t  tha t  the member was a n  important or  material witness in  the  ease. 
(whether o r  not formally summoned,) was held sufecient ground of challenge in cases 
in  G. 0. 4, Dept. of the  West, 1861;Do. 20, Dept. of Arizona, 1870; Do. 18, Dept. of 
Dakota, 1875; also on Wial  of Lieut. Stanley, (U. S. N.,) p. 323. And see Pipon & 
Col., 51. 

62111 Corn. v. Joliffe, 7 Watts, 586,it is remarked by t h e  court t h a t  if a party should 
purposely omit t o  summon a juror whom he designed to  use a s  a witness, this fact 
" might be a cause of challenge to  the favor." 

See Harper 'v. Kean, 11 S. & R.,298. 
sr See Delafons, 136 ; Hough, (P.) 684. 
86 See authorities cited i n  next note;  also Bell v. State, 44,Ala., 393. 

Sullivan, 58; Simmons D 511;Hickman, 17, 246; Clode, M. L., 127; O'Brien, 239; 
De Hart ,  123;Ben& 74;G. 0. 11,Dept. of the  N. West, 1864. And see Hacker's Trial, 
5 How. State T., 1181. 
* See ante, p. 208. 

-DIGEST, 103. And see, cnte-"A member ezcusable only upon chellenge," p. 214. 

88 CO. Litt., 157,b ;  Knight v. Freeport, 13 Mass.. 217. 

* Co. Litt., 157, b ; U. S. v. Morris, 1 Curtis C., 35 ; Tytler, 225;Maltby, 30; O'Brien, 

238. 
O1 McFadden v. Com., 23 Pa. St. 12. 
OZ Gates v. People, 14 Ills., 433; Iones v. State, 57 Miss., 684; State  v. Pritchard, 15 

Nev., 74; Gri5n  v. State, 90 Ala., 596; Blair v. State, 5 Ohio Cir. Ct., 496; State  v. 
Leabo, 80 Mo., 247. 

Fletcher v. State, 6 Humph., 249; Com. w. Livermore, 4 Gray, 20; People v. Beyes, 
5 Cal., 347. 
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the imposition of the death penalty which will affect his verdict; * that he 
does not speak English ;" that he has not sufficient intelligen~e.~ 

344 None of these grounds are likely to arise in a military case. Should 
indeed an  exception in the nature of any of those mentioned be taken 

before a court-martial, the determination, under the Article, of its " relevancy 
and validity '' may be assisted by a reference to the authorities here cited under 
the similar subject. 

CONCLUDING RE--IZABILITY TO CHALLENGE NOT DIS
QUALIFICATION. In the couree of this Chapter, jurors and members of 
courts-martial against whom valid causes of objection exist, have, in some 
instances, been said to be "incornpet-" and "disqualilied." These words 
are frequently employed in the reports and treatises as convenient terms, but 
it must not be inferred from their use that i t  is intended that the juror or 
member is, by reason of his liability to challenge, disqualified to act on the 
court, or that his acting thereon impairs the legality of the proceedings. I n  
an  adjudged case in New Pork," i t  is held :-"A challenge to a juror does not 
go to the jurisdiction of the tribunal: though a juror may be incompetent a s  
such, the trial is not invalidated." And in a case in North Carolina * the court 
observe:-" There was good cause of challenge to the juror. But that does not 
vitiate the trial: * * * by not making the objectron the party waived it." 
So, a t  military law, where the party entitled, under Art. 88, to object waives, 
or fails to take, his objection, or where the same, Wig made, is improperly 
overr'uled by the court,-while the reviewihg authority may, and, in the latter 
contingency, generally will, d$sapproue the proceedings, the legal validity of the 
finding and sentence is, in neither case, a f f e~ ted .~  

"U. 8. v. cornell, 2 MaSoll, 104; U. 8. v. Wilson, 1 Baldwin, 78; U. 8. 9. Ware, 2 
Cranch C., 477; and m a w  eases In the State reports. The rule is held to be the same 
where the death penalty i s  discretionary, vie. where the statute enjoins death or some 
lesser penalty as  imprisonment in a penitentiary. Gross v. State, 2 Carter, 329. 

'Fisher v. The City, 4 Brewst., 398. 
u.' Boundtree, 32 La. An.. 1144. 

Clark v. Van Vracken, 20 Barb., 281. 
*Briggs v. Byrd, 12 Ire. 381. 
DO Case of Lieut. Kegas, DIQ~ST,102; Do., 15 Opins. At. Qen., 432; Do., 16 Ct: Cl., 

533 ;Do., 109 U. 8. 336. \\Opin. of At. Uen., in Lieut. Armstrong's Case, 17 Opins. 397. 
That an accused do@ not, by a plea of guilty, waive ariy advantage to which he may 
be entitled by reason of an improper disallowance by the court of a challenge interposed. 
by him to a member,--see G. C. M.0 .  88, Dept. of Dakota, 1878. 
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OBCIANIZATION-ARRAIGNMENT -CONTINUANCE -NOLLE 
 
PROSEQUI. 
 

345 I N  this Chapter will be considered the subjects of-I, The Organiza- 
tion of  the Court by the swearing and qualifying of  the members; 11. 

The Arraignment o f  the Accused, and herein of  Standing mute ;111, Continuance 
and Adjournment; IV, Nolle Prosequi or Withdrawal. 

I. THE SWEaRING OF THE COURT. 

The accused (and judge advocate) having fully exercised, or been afforded 
an opportunity to exercise, the right of challenge of members of  the court 
accorded by Art. 88 of the code, the members. ( i f  at least five in number,) 
proceed to complete their organization as a court, for the trial? by formally 

. qualifying themselves as prescribed in Art. 84;  the oath of the judge advocate 
belng taken, under Art. 85, next subsequently.' 

THE OFFICIAZ OATH. Article 84 is as follows:, " The judge ad.~vcate 
ahdl admhister to each member of  the court, before t h w  proceed upon any 
trial the folbwing oath, which shaU Jso  be t a m  by all members of  regi- 
mental and garrison courts-martial: 'You, A. B., do swear that you will well 
and .truly try and de tmine ,  U G O O T & ~ ~to evidence, the matter now before 
you, betweon the United States of  America aind the p r i s m  to be tried, and 
that you wiU duty admi&ter justice, u&hozct partwity, favor or affection, 

according to the ~ o v t ~ s  of  the rules and articles for the govemmmt 
346 o f  the urnties of the United States, and if aany doubt should adse, mt 

expldned by said articles, t h m  accordhag to yollr wcier tce ,  the best 
of your understanding, d the custom of war in like cases; and you do further 
swear that you wiU not divulge the sentence of  the court until i t  shall be pub- 
lished by the proper authority, except to the judge advocate; neither will you 
disclose or discover the vote or opinion of  m y  particular member of  the court- 
martial, unless required to give evidence thereof, as a witness, by a court ol 
justice, in a due course of  h w .  So help you God.'"' 

1 In a m a 2  case, in which the statutory order of the oatha was reversed, this irregp- 
larity was held not to have affected the legal validity of the proceedings, inasmuch 
as the accused took no exception a t  the time. 13 Opine. At Gen., 874. And see G. C. 
Y.0. 10, Navy Dept. 1893. 

a Art. 48 of the Code of James 11, from which our Article is  in part derived, directs 
that the members "shall take an oath for the due administration of justice according 
to these' ArticIes, or, (where these Art4clee do llot assign say s p e w  punishment,) 
according to their consciencee, the best of their understandings, and the custom of war 
in the like cagee." 

231 
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T H E  ADMINISTERING OF T H E  OATH-To be repeated on every trial. 
This  oath, being required to be administered to the court before proceeding 
"upon any trial," must be taken anew before the trial of each and every case 
tried by the same court.' No such procedure is recognized a s  swearing a court 
generally a t  the outset for all  the cases to be tried by it. The court must be 
qualified separately for every case precisely a s  if this were the only case t o  
be adjudicated; such qualifying being a n  essential preliminary to its being 
authorized to " try and determine " the  same.' 

The  accused t o  be present. The Article does not require that  the oath 
should be administered in  the presence of the accused, and i t  is not 

347 essential that  h e  should be present when the same is administered. 
Being, however, already legally present for the purpose of exercising 

his rights under Art. 88, he properly continues to be present at the qualifying 
of the court;  and it is a well-established usage of the service, specifically 
recognized in the Army Ilegulations-par. 1037-that the oath shouid be 
administered in  his presence. 

Form of administering. The form of administering the oath is a s  follows : 
The Members and the Judge Advocate having risen in  their places, the latter 
reads aloud the form, prefacing it by addressing the  members, by name and 
rank a s  given in the Order, a s  follows-"You, A. B., Colonel, Cc., C. D., Major, 
&c., E. F., Captain, Cc, (and so on,) do, severally, swear that you will well 
and truly try and determine." &c.; each member-though this is not a n  
essential feature-properly keeping his right hand raised during the reading: 
or assenting a t  the end by a n  inclination of the head. No Bible or copy of the 
Evangelists is used in our service. 

To be  t a k e n  b y  every member separately. The Article requires the ad
ministering of the oath to "each member." While all  the members present 
a re  sworn together a t  the same time, they are  not sworn collectively, i. e., 
as a court o r  body, but separately and  indivi(lua1ly a s  members. So, a member 
not present a t  the organization, but taking his seat later in the day or on 
another day, must be then separately sworn ;and so must a member subsequently 
added to the court by the  convening authority? 

Members m a y  affirm. I t  is declared i n  Sec. 1,Rev. Sts., that  " in  determin- 
ing the meaning of the Revised Statutes, * * * drequirement of a n  oath 
shall be deemed complied with by making affirmation in judicial form." Any 
member therefore who objects to being sworn may be affirmed; the word 
"affirm " in the place of " swear " being used in addressing him, a s  his name 

occurs in  the order of rank, thus: "You, A. B., C. D., kc., do severally 
348 swear, ?nd you, E. F., do affirm, &c!' In affirming, the reference to the 

Deity a t  the end of the oath should be omitted. 

8 See O'Brien, 246 :De Hart, 129 ;Macomb, 34 ;Benet, 80 ; Harwood, 76 :Army Regs., 
par. 1037; G. 0 .  60 of 1873. And compare, as  to a similar construction of a correspond- 
ing provision of the ntilotia code of Mass., Coffin v. Wilbour, 7 Pick., 150. 

A contrary view expressed by Atty. Gen. Berrien in 1829, (2  Opins., 297,) on the 
authority of Tytler, (p. 230,) was dissented from by Atty. Gen. Taney in 1831, (2  
Opins., 460.) Tytler's view has been long since abandoned in the British practice. See 
Kennedy, 45 ; Harcourt, 75 ;Simmons 5 440, 521, 527. 

.See DIGEST, 96-97; Simmons B 440. In G. C. M. 0 .  7, Dept. of Cal., 1891, the 
proceedings were held void where a member who had not been sworn sat on the court 
during a material part of the trial. In the author's opinion, this would not necessarily 
require a disapproval, if there were five other duly qualified members on the court. 

'See O'Brien. 240; Macomb. 32; De Hart, 128. The two first named writers state 
that the members repeat the words of the oath after the judge advocate. This, however, 
has long since ceased to  be the pracrice. 

0 DIGEST,97 ;0. 0. 46, 66, Dept. of the Blast, 1864. 
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Oath not otherwise to be varied. A member, however, would not be en- 
titled to have the form of the oath further varied as to himself on the ground 
that, a s  expressed in the Article o r  administered i n  practice, i t  was not binding 
upon a person of his religious belief. Every officer of the army, whatever his 
religious opinions, accepts, on entering the  service, the provisions of the  mili- 
tary code a s  obligatory upon him, and he cannot refuse to  undertake or t o  
abide by the  prescribed obligation i n  this'instance. A member, however, may 
properly be allowed to accompany the ceremony by any form, not inconsistent 
with the directions of the Article, by which the oath may in his estimate be 
rendered more obligatory a s  to  himself. Thus a Roman Catholic may take in 
his hand, &c., a copy of the Evangelists, or a n  Israelite a copy of the 
Pentateuch? 

THE NATURE OF TEE OBLIGATION. The oath, which some writers 
have remarked upon a s  investing the court with a two-fold capacity assimilated 
to  that of judge and jury.8 contains several distinct engagements which may 
briefly be noticed here, to  be illustrated from time t o  time hereafter. 

These engagements a r e  :
1. To "try and determine according to evidence." Here the member binds 

himself not to be influenced by any private knowledge or extraneous informa- 
tion which he may have in regard to the case, but t o  decide i t  by the testimony. 
oral and written, which may be duly laid before the court on the trial.' 

2. To try, kc., "the matter now before " the court. By these words the 
members engage to pass upon the specific offences alleged against the 

349 accused, of which they will properly have been advised by having had 
the charges read or  laid before them, a s  heretofore indicated. Moreover, 

having thus bound themselves to pass upon the particular charges presented, they 
cannot, after they have once been sworn, legally entertain new or " additional" 
charges or specifications setting forth further offences. Such new offences must 
be made the subject of a separate trial by the same court, o r  be referred for  
trial to a separate court;  o r  the proceedings before the original court may be 
discontinued, and the  court be re-organized, and re-sworn to try all  the charges 
old and new." 

3. To duly :minister justice without, partiality, favor or affectiog." 
This is the oblig :n, express o r  implied,. of all judges, and secures, or should 
secure, for- the a.  ; csed, however grave the charges, a perfectly fair  trial and 
full opportunity tu make defence. Where the proper challenges have been duly 
passed upon, the  members will be prepared to proceed t o  administer justice with 
strict impartiality. I f  any member, however, is a t  this @age conscious of any 
such partiality, favor o r  affection a s  would materially influence his judgment 
in  the case, he should apply to  the convening authority to  be relieved, since he 
could not properly take the  oath. 

4. To administer justice, Qc., " according to " the Articles of war. The 
member here undertakes to administer justice, not according to his own private 
views of justice or his personal opinion a s  to what the law should be, but in  

7 See Clode, M. L., 126 ; Simmons 5 447. 
8 See Kennedy, 9 ; Simmons 5 440 ; Ben&, 78. 
0 See Adye, 187 ; G. 0 .  21, Dept. of the Ohio, 1866; G. C. M.0. 41, Dept. of Texas, 1874. 

Compare Rex v.  Rosser, 7 C. & P., 648. 
The testimony must be that of course which is introduced upon the particular trial. 

The court cannot, under its oath, allow its conclukions to be affected by evidence taken 
at another trial. G. 0 .  29, Dept. of the Platte, 1869. 

10 Simmons $ 415, 458 ; Griffiths, 61 ; De Hart, 102 ; Ben&, 91 ; DIGHIST,  97 ; G. C.M.0. 
39 of 1867; G. 0.13, Northern Dept 1864. 
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strict compliance with the actual statutory provisions of the military code, 
relating to the offence or offences charged.= The Articles, where their import 
is not clear, may often be interpreted by a reference to the corresponding arti- 
cles of the earlier American codes, and of the British code, as construed by 
the standard authorities. 

5. I n  case of doubt, to administer justice according to his conscience, best 
understanding, and the  custom of war. In  certain cases the Articles of war 
fail fully to d e k e  the offence made punishable, and in most cases do not 

prescribe a particular sentence to be imposed in any event, but leave the 
350 punishment to the discretion of the court. In such cases of "doubt," 

the member will be guided by his "conscience," (i. e., his moral sense, 
or natural feeling of justice?) and his "understanding," (or intellectual 
faculty,) in determining whether the accused was actuated by the guilty animus 
essential to the offence charged, and in estimating the amount of criminality 
involved in his act and thus the measure of punishment adequate thereto. He 
will also, where necessary or appropriate, recur to the custom of war or mili- 
tary usage, as indicating whether certain acts are to be considered as consti- 
tuting a certain offence, whether a certain defence is to be regarded as  valid 
and sufficient, whether a particular punishment is or not sanctioned by the 
practice of the service, &c. But with what is here written is now to be taken 
into consideration the code of m a h u m  punishments, prescribed by the Presi- 
dent, for enlisted men, in accqrdance with the Act,of September 27, 1890. 

The customs of the service have already, (in Chapter IV,) been treated of 
as a component part of the law military, and need not therefore be here dwelt 
upon. 

6. Not to divulge the  sentence, or the  votes or opinions of the members. 
This-the obligation of secrecy "-was introduced into the oath a t  an early 
period," the purpose of its adoption being described to be to protect the mem- 
bers from such resentment or other prejudice a s  might ensue upon their per- 
sonal action on the court being made known, and thus the better to secure 
their independence and promote the ends of justice." A further purpose might 
well have been to prevent-in case bf conviction-the judgment of the court 
corning to the knowledge of the accused, and of other persons perhaps impli- 
cated with him, till the moment a t  which i t  would be legal to proceed with the 
execution of the sentence, thus guarding against escapes and facjlitating the 

efficient administration of the punishment. 
351 The obligation, how violated. The Article, in imposing this obliga- 

tion of secrecy, had no doubt mainly in view disclosures made in conver- 
sation, or otherwise personally and extrajudicially, by the members. The viola- 
tions, (few indeed in number,) which have occurred have, however, mainly con- 
sisted in statements made in the written record of the trial; as a statement, 
for instance, that the vote was unanimous; or that all the members concurred 
in the finding or sentence, or in a vote on a single charge or specification; or 
that certain members designated composed the majority or the minority upon 

DIG~ST,97; G. C. M.0. 41, Dept. of Texas. 1874. 
aa See O'Brien, 244. 
laSee Clode. M. L.. 130. 
l4 Tytler, 227-9; 1 McArthur, 30G8 ; 1 Clode, (M. F.) 168; Stocqueler, Hist. 

Brit. Army, 60; Macomb, 33: Bent%, 78. The obligation is  compared by Clode, (M. L., 
130,) to that which, on grounds of public policy, is  imposed by their oath upon grand 
jurors. 



MILITARY LAW AND PRECEDENTS. 235 

some issue,-as the issue upon a challenge or a special plea,-voted on in the 
course of the proceedings." 

The disclosure of the vote o r  opinion of a member or members upon any 
material interlocutory question, raised during the trial and passed upon by 
the court when cleared for  deliberation, would also be a substantial violation 
of the obligation assumed by the oath, although no issue were joined upon 
such question. Otherwise, however, where the question thus acted on was one 
quite immaterial to the merits of the case."' 

For  a member to disclose his own vote oa opinion would, a s  remarked by 
H~ugh. '~ be equally a t  variance with his sworn engagement as if he  were to  
divulge that  of another member. 

While the members, by the last clause of the oath, a re  precluded from divulg- 
ing the smtence only, it is clear that a member could not properly 

352 divulge the fact of a n  acquittd. Such a disclosure would not indeed 
be a violation of the oath, but, a s  indicated in considering the obligation 

of the judge advocate under the 85th Article," i t  would be a breach of official 
trust and duty, and would constitute a n  offence under Art. 62. 
The obligation, how discharged. As to the sentence,-when the same has 

been promulgated in General Orders, o r  otherwise made public by the proper 
superior authority, the member is no longer bound to secrecy in regard to  i ts  
tekms. As to votes o r  opinions of the members, an individual member is 
authorized to divulge the same only when " required to  give evidence thereof " 
before "a court of justice."" By the term "court of justice" was evidently 
intended a civil or criminal court of the United States or of a State: a court 
martial could scarcely have been contemplated. 

A member, when duly summoned a s  a witness before a civil court for the 
purpose indicated, is not only authorized but obliged, if the testimony required 
of him on the subject be material, to make the disclosure of the vote, &c., if 
the s a m  be known to him; gnd this whether testifying in person or by depo- 
sition. It will be contempt if he refuses.% 
-

Is See Sullivan, 78 ; Tytler, 324 ; Simmons 5 815: De Hart, 179 ; DIGEST, 98. I t  is  no 
justification for a statement in the record of the vote on the sentence or other subject. 
that such statement was intended for the eyes and consideraion of the reviewing 0feCer 
only. G. C. 16.0. 28, Dept. of Texas, 1883. 

IeThus, in G. C. M. 0. 113,'Dept. of the Mo., 1868, it was held not to be "conduct 
to the prejudice of good order and military discipline" for a member of a general court 
to  make known the vote and opinion of other members, "given while the court was 
considering, with closed doors, a subject in no way connected with the case then prop- 
erly before it for trial;" and i t  was added by the reviewing oficer, (Gen. Sheridan,)- 
"The oath administered in compliance with the 89th. @ow 84th,) Article of war, is  
binding only in matters pertaining to the case which is actually being tried." 

"Page 372; Id., (P.) 738. In a case in G. C. M. 0. 24, Dept. of the Platte, 1875, 
Gen. Ord disapproved, as  contrary to the apirit of Art. 84, the action of the president 
of the court in adding over his signature to the Finding in the record a statement 
to the effect that, for reasons specifled, he disagreed with the majority in a certain 
fluding,-thus disclosing his own opinion. 

18 See Chapter XIII. 
-On the trial of Maj. Gen. McDougall, one of the charges of which he was convicted 

was the relating publicly of matters which had occurred a t  a Council of War, and 
disclosing Gen. Heath's opinion thereat. (G .  O., Hdqrs., Newburg, August 28, 1782.) 

m In the late British articles of war, the words "or a court-mwtiizlJ' were added 
after the words " court of justice" In the present Army Act (5 52) the term employed 
is--" unless thereunto required in due course of law." 

See In r e  Maekensie, 1Pa. Law J. B.,356. 
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Upon the taking of the oath by the members, the court is duly organized 
for the trial, and the presiding officer may, properly, make formal announce- 
ment to that effect. 

11. T H E  ARRAIGNMENT O F  THE ACCUSED. 

THE ACCUSED TO BE F B E E  OF UNNECESSARY RESTRAINT. The 
court being now duly qualified and organized for the trial, and the accused 
being before i t  and ready to plead, the next proceeding is the formal arraign- 

ment. To this the accused, i n  the military a s  in the civil procedure, is  
353 entitled to come free from shackles, irons or other bonds, except in some 

extreme case where a n  attempt t o  escape or to do violence i s  to  be appre- 
hended ; and he is entitled to  remain similarly unrestrained pending the trial." 
A failure, however, strictly to observe this rule will-not affect the  legal validity 
of the proceedings."' 

F O R M  OF BRBAIGNMENT. The arraignment is the calling of the pris- 
'oner to the bar of the court to  answer to  the charge or  charges on which he is 
to be tried.% In the practice of courrs-martial i t  consists in reading to the ac- 
cused the charges and specifications, and demanding of him whether he is  guilty 
o r  not guilty of each, separately and in order. The order pursued where there 
are  several charges is to arraign first on the l s t ,  2d, and succeeding specifica- 
tions of the First charge, and then on that  charge; next on the separate specifi- 
cations of the Second charge, and then on that  charge ;and so with the rest. I n  
our practice the arraignment is  conducted by the judge advocate, both he and 
the accused properly standing during the ceremony. Where two or more 
prisoners a re  to  be tried together on joint charges, each is separately arraigned. 

The reading of the charges and specifications, besides being the formal and 
proper basis for the questions which are  to  succeed and the answers which a r e  
to follow, will be useful in  affording the accused a n  opportunity to  compare 
the copy a s  previously served upon him with .the draft on which he is arraigned 
and so detect any variance that  may exist. It is not, however, essential to  a n  
arraignment that  the.charges and specifications be read on this occasion. I f  
they a re  numerous or elaborate, and if the accused has assured himself that  the 
originals have not been modified since his receipt of the copy, he may well-the 
court assenting-waive the reading, as a t  criminal law the defendant may 

waive the reading, on arraignment, of the indictment.* 
354 So, by consent of parties, (and with the assent of the  court,) the ar- 

raignment may be further simplified by the omission of the questions 
usually addressed by the judge advocate to  the accused a s  to  how he pleads to 
the several charges, &c., and by the entry i n  the record of a general plea of 
guilty or not guilty a s  made to the whole, or of this plea to a part and a special 
plea or pleas to another part  of the pleadings, or of a special plea or pleas t o  
the whole-as the case may be. Where this form is resorted to, it is generally 
in connection with a waiver of the reading of the charges. 

ANSWER OF THE ACCUSED. The answer to the arraignment, (which is 
no part of the arraignment itself,) will ordinarily consist of t h e  plea of the 
geneval issue or of a speciul plea. In some cases, in lieu of a plea, a motion

"2 Hawkins, c. 28 § 1 ; 1 Bishop, C. P. $ 731 ; Simmons g: 473 ; Macomb, 30 ;O'Brien, 
235-6 ; De Ilnrt, 113 ;G. 0 .  52, Dept. of the East, 1869 ; Circ., Dept. of the Mo., Feb. 19, 
1872. 

See DIGEST, 334, and authorities cited in note. 
"Circ. No. 11, (H. A.,) 1886. 
2 6 2  Hale, 219; 4 Black. Com., 322. 
" Goodin v. State, 16 Ohio St.. 344-7. And see 1 Bishop. C. P. 5 713. 
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a s  a motion to quash or  strike out-will be first made. It is possible, however, 
that the accused will make no answer whatever to the arraignment, but will 
remain wholly silent. Before proceeding, therefore, to consider i n  a separate 
Chapter the subject of Pleas,and Motions, we will pause here to notice the rare 
contingency of standhg mflte. 

STANDINGMUTE. e 
 
THE LAW ON THE SURSECT. At a n  early period of the English law, in  

all  capital cases except treason, if the prisoner stood mMe, and the jury to 
which the question was r e f ~ r r e d , ~found that he did so from obstinacy or 
malice ; or if he persisted in answering " foreign to the purpose; " he became 
liable to  the " p e k e  forte et d i ~ r o , " ~a barbarous mode of punishment and 
torture not finally done away by legislation till the reign of Geo. 111. I n  other 
cases, (and in all cases of felony after the date  of this legislation,) where the 
prisoner stood mute or refused to plead, the court proceeded-as if he  had 
pleaded guilty-immediately t o  conviction and sentence;" and to the same 

effect appears to have been the practice of the earlier British courts-mar- 
355 tial.'' But, by a later statute of 7 & 8 Geo. IV, criminal courts, upon 

prisoners refusing to plead, were authorized t o  order a plea of not guilty 
to be entered; and i n  the present Rules of Procedure, ( 5  35, A,) it is specifi
cally directed that  if the accused before a court-martial "refuses to plead, or 
does not plead intelligibly, a plea of not guilty shall be recorded on each charge." 

I n  this country, i t  was specifically adjudged in a federal court in  1818 that 
the penalty of &me forte et dare was unknown to the laws of the United 
States." Moreover a series of statutory provisions, dating from 17W, have-
a s  the law is  stated in Sec. 1032 of the Revised Statutes where they a re  now 
consolidated-enacted that-" When any person indicted for anv offaceagainst 
the United States, whether capital or otherwise, upon his arraignment' stands 
mute or refuses to plea& or answer thereto, it shall be the duty of  the court 
to enter the plea o f  not guilty on his behalf in, the same malvner as if he had 
pleaded not guilty thereto."= 

At nzilitary law, the first enactment ow the subject was that  of Art. 70 of 
the code of 1806, and this has been repeated in Art. 89 of the present code. 
of 1874, a s  follows :-" When, a prisoner, awceigned before a general court-mr- 
tial, from obstinacy and deliberate design, stands mute, or amswers foreign 
to the purpose, the court may proceed to t&Z and judgment, as i f  the prisoner 
had pleaded not guilty." 

PROCEDURE. The application of the Article being restricted to cases 
where, from "obstinacy and deliberaxe design," the accused will not submit 
himself b be duly arraigned, it  may become necessary for the court-where 
the accused stands mute, (or  what is equivalent? refuses to  plead,) or answers 

* See, as to this procedure, post, p. 238. 
"As to the description and history of this penalty, see 2 Hale, 319; 4 Black Corn., 

327-9 ; 1 Chitty, C. L.,426 ; Adye, 152 ; Tytler, 234 ; Delafons, 173 ; De Hart, 137. 
"1 Chitty, C. L.,425; 4 Black Com., 325 ; Rex v. Mercier, 1 Leach, 183; U. S. o. 

Hare, 2 Wheeler, C. C.,-300: De Hart, 137-8. 
Simmons 5 555. And see Tgtler, 234-5. 

a U. S. v. Hare, 2 Wheeler, C. C., 301. 
*See  U. S. v. Hare, ante. A similar statute exists "in probably all our-States." 

1 Bishop, C. 	P. § 733% 
" 2  Hawkins, c. 30, s. 1 ;  4 Black. Corn., 324; Tytler, 233: O'Brien, 247; De Hart, 

137. O'Brien, (p. 150,) includes also within the descriptlon of standing mute the case 
of an accused who, after a special plea interposed by him has been inadmhsible 
by the court, pertinaciously adheres to the same, refusing to  plead to the merits. And 
see Benet, 108. 
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foreign to the  purpose, and i t  is not clear that  he does so from mere wilfulness- 
to satisfy itself by a n  investigation whether he acts from contumacy only or  
from some cause beyond his control. 

In  such a case, in  the civil practice, a jury is ordinarily empannelled 
356 to t ry and determine whether the party is mute, &c., from malice o r  

self-will, or e z  visitatione Dei-that is to say, from a natural impedi- 
ment orQbome other physical or mental infirmity. If the jury find that  the 
silence, o r  refusal, results from the latter cause, the trial is, or not, proceeded 
with, according to the capacity of the prisoner to plead and defend with proper 
intelligence. I f  not found capable, he is remanded to custody for  such disposi- 
tion a s  the existing statute law may d i r e ~ t . ~  

In the military procedure, such an inquiry devolves of course upon the court, 
which, therefore, proceeds, with the assistance of such testimony, medical o r  
other, as may, through the judge advocate, be made available, to  determine 
the preliminary question.'' I f  it f h d  the accused to be apparently insane or  
idiotic, it suspends the proceedings, reporting the facts to the convening author- 
ity, for such action a s  he  may think proper to take or to recommend to be 
taken by the Secretary of War-as, for example, a discharge from the serv- 
ice, o r  a committal to  the Government Hospital for the Insane." I f  again- 
a contingency which must be of still rarer occurrence in the Army-the accused 
be found to have lost, wholly o r  i n  part, the faculty of speech or hearing, he  
may, if s d c i e n t l y  intelligent and able to  communicate his thoughts and 
wishes, plead and defend through a n  interpreter, a s  in  the civil practice: if 
not thus intelligent or capable, his case will properly be reported by the court 
to  the oonvening officer, for discharge or other appropriate action. If, on the 
other hand, the court determine that  the accused stands mute, &c., "from ob- 
stinacy and deliberate design," i t  will proceed a s  indicated in  the Article; the 
accused himself remaining liable to  a separate charge and trial (by a different 
court) for such offence a s  may, if his conduct has been aggravated, have been 

involved in his acts or words. I f  these indeed amount to a menace or a 
357 disorder disturbing the hearing, the court may be justified in proceeaing 

a s  for a contempt under Art. 86" 
It will be seldom, however, in practice that  a court-martial will be required 

to  proceed 8s enjoined in Art. 89; and but a few instances of such proceeding 
a r e  to be found published in the General Orders.= 

M See 2 Hawkins, c. 30, s. 5 ; 4 Black. Com., 324; 2 Gabbett, 318; De Hart, 138; 
Rex v. Jones, 1 Leach, 102; Rex. v .  Mercier, Id., 183; Rex v.  Steel, Id., 451 ; Rex. v. 
Pritchard, 7 C. & P., 303; Rex v.  Dyson, Id., 305; Rex v .  Halton, Ry. & Mo., 78; 
Queen v.  Goode, 7 Ad. & El., 536 ; Ley's Case, 1 Lew., 239 ; Thompson's Case, 2 Id., 137; 
Frith's Case, 22 How. S. T., 307; Com. v .  Braley, 1 Mass., 102; Corn. v. Moore, 9 Id., 
402; Com. u. Hathaway, 13 Id., 299 ; Com. v. Hill, 14 Id., 207 ; Com. v.  Trree, 2 Va. 
Cas., 266 ;Matter of Turner, 6 Ohio, 644. And see, in this connection, Weeman v. People, 
4' Denio, 9. 

86 On the subject of this  inquiry by a court-martial, see GrifBths, 57; O'Brien, 248; 
Benet, 96. 

*Under Sec. 4843,Rev. Sts. 
But a mere neglect to  plead is  not a contempt. Perri3 v .  Oliver, 1Mlfin., 202. 

= See cases in G. 0. 96,Dept. of N. Mex., 1862; G. C. M. 0. 62,Dept. of Va., 1866, 
where, upon the accused answering foreign to the purpose when arraigned, the court 
caused a plea of not guilty to be entered on the record, and proceed with the trial. 
A more conspicuous case was tha t  of C. L Vallandigham, tried by military com
mission in 1863, who, denying the jurisdiction of the court, refused to plead to the  
charge; whereupon the plea of not guilty was entered a s  authorized by the Article. 
Printed Trial, p. 12;G. 0. 68,Dept. of the Ohio, 1863. A recent marked case is  t h a t  
of Lieut. B. I?. Handforth, published in G. C M. 0. 88 of 1887,where the  accused stood 
mute a s  to the  charge (under Art. 61) and all the  three specifications. And see a later 
case in  Q. C. M.0.28,Navy Dept., 1891. 
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111. CONTINUANCE. 

It is upon t h e  arraignment and before the plea that  application is, more fre- 
quently than later, made to the court for a continuance. The subject of con
tinuances will therefore best be considered a t  this point. 

ART. 03. This  s"bject.is now regulated by the 93d Article of war, which is 
as follows :-"A court-martial shun, for reasonable cause, grmt a continuance 
to either party, for such a time, and as often as may appear to be just: Provided, 
That i f  the prisoner be in close confinement, the trial shall not be delayed for a 
period longer than sixty days." 

CONSTRUCTION AND EFFECT OF THE ARTICLE, IN GENERAL. 
This provision, which appears first a s  a n  Article of war in the revised code of 
1874, was originally see. 29 of the Act of March 3, 1863, ch. 75. Prior to  this 
statute the only provision on the subject was that  of a paragraph, (now num- 
bered 1014,) of the Army Regulations, which directed that  :-" Application for 
extended delay or postponement of trial will, when practicable, be made t o  the 

authority appointing the court. When made to the court, and if in  the 
358 opinion of the court i t  is well founded, it will be referred to  the conven- 

ing authority t o  decide whether the  court should be adjourned o r  dis- 
solved." This regulation, which had in view applications to be made only or  
mainly by the accused, and to be made to, or finally passed upon by, the conven- 
ing authority, was practically superseded by the statute, which authorizes either 
party, indifferently, to  apply t o  the court for continuancw, empowers the court 
alone to grant the same, and permits them t o  be granted a t  any stage of the 
proceedings. The Article in effect transfers to the court a function-similar 
to  that exercised by the civil courts in  continuing cases from one term or  ses- 
sion to anothersD-which the regulation had devolved upon the convening offl- 
cer. Applications to  delay the trial, or rather the assembling of the court for 
the trial, made before the date designated in the Order for  such assembling, 
must of course always be addressed to that  offlcer; but such applications a r e  
of rare occurrence. 

The Article, by the words "shall grant," &c., is deemed to entitle the party 
t o  the continuance asked, ((my to some continuance,) as a right, upon his show
ing " reasonable cause " therefor.* Thus the chief question under the Article 
i s  as to what constihtes reasonable cause. Before considering, however, the  
ground for continuance, we will notice certain minor points as follows :

THE TIXE FOR MAKING THE APPLICATION. The Article, in  provid- 
ing for the granting of continuances " a s  often a s  shall appear to be just," 

is deemed to authorize the making of applications or motions for the 
359 same at any t6me pending the trial. But while sufficient causes for 

granting such applications may not unfrequently arise a t  later stages of 

The Article, however, though employing the more legal term " continuance," in lieu 
of the more colloquial "postponement" used in the regulation, does not employ i t  in 
the strict sense in which it is commonly used in the civil practice, but in a more general 
sense as including any temporary stay of proceedings, to be granted by the court a t  the 
instance of a party. See post-"Duration of the continuance," p. 240. 

*See DII~HIST,109. A refusal by a court to grant a continuance, where reasonable 
cause therefor i s  exhibited, while it will not affect the legal validity of the proceedings. 
will, if the accused appears to have been thus prejudiced in his defence, or to have 
otherwise suffered injustice, " properly constitute good ground for disapproving the 
sentence, or for mitigating or pai'tially remltting the punishment." DIBQST, 109. And 
see 0.C. M. 0. 35 of 1867 ; Do. 128 of 1876; a. 0. 24, Dept. of Arizona, 1874; Do. 63, 
Dept. of Dakota, 1872; Do. 40, Fourth Mil. Dist., 1869. 
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the proceeding^,^ yet where the ground for a continuance exists and is  known 
prior to or a t  the arraignment, the proper time for making tQe application is 
upon the arraignment and before the plea." I f  the facts which would warrant 
the granting of the application a re  fully known a t  this time by the party, 
and he  does not then present his motion but goes on to plead to the general 
issue, he may usually properly be held to  have waZved his title to a continuance 
based on such facts. 

BOTH PARTIES EQUALLY ENTITLED UNDER THE ARTICLE. The 
opinion has been expressed by some of the authorities, (writing prior to  the  
enactment of the present Article,) that  a continuance should be granted more 
readily to  the accused than to the prosecution, in  a case a t  least where the 
ground presented is the absence of a material witness.fs The existing Article, 
however, avoids making any distinction between the parties, and the court 
should in  general make none, whatever the ground of the application, but 
should look to the reason offered for the claim rather than to the source from 
which i t  proceeds. 

DURATION OF THE CONTINUANCE. The Article declares that  a con
tinuance shall be granted " for such time a s  may appear to be just," except 
in  the single case where the accused is " i n  close confinement," ( a  term ex
plained in a previous Chapter:) when, it is provided, " the trial shall not be 
delayed for a period longer than sixty days." As the limit in  the excepted 
case is thus broad, i t  may be inferred that  it was conremplated that  continu- 
ances nright be allowed for very considerable periods, approximating in dura- 
tion even to the continuances from term to term granted in the civil courts. 
I n  Capt. Howe's case? the trial, for a reason hereafter to be noticed, was, a t  

the instance of the accused, suspended for nearly two years. This 
360 indeed was exceptional, but in  general i t  may be said that the period 

for which a continuance may legally be granted is without other limit 
than such a s  the exigencies and convenience of the service or the interests 
of justice may impose. I n  practice, a continuance for  a longer period than 
a month is rare. 

NUMBER OF CONTINUANCES. The Article further authorizes the 
granting of continuances " a s  often a s  shall appear to be just." Continuances 
may thus be renewed, o r  new ones may be allowed, without any fixed limit a s  
to  number. A proper occasion for the renewal of a continuance would be 
presented where a material witness had not arrived a t  the time expected and 
to which the original postponement had extended, but there was reasonable 
ground to believe that .he would arrive presently. So, where a continuance 
has already been granted for one cause, the couq  would be authorized to accede 
to a subsequent application based upon a new ground, provided the same could 
not have been anticipated a t  the time the former was presented, and is itself 
sufficient and properly evidenced." But  i t  is to be observed that, to sustain a 
new and especially a reiterated, application, a stricter measure of proof should 
ordinarily be required than in the case of the original motion: this indeed 
-

41 Simmons 5 535 ; Kennedy, 66-7 ; Clode, M. L., 136 ; O'Brien, 246 ; De Hart, 129. 
a See Kennedy, 66 ; De Hart, 129. 

See Simmons 1 533 ;De I-Iart, 132 ; Benet, 87. The view expressed is founded Upon. 
a ruling on Col. Quentin's Trial, p. 35. 
*Chapter IX-" ARREST." 
'8 	 6 Opins. At. Gen., 506. 
 

See Moore v. McCulloch. 6 Mo.. 448. 
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appears to be the view of the civil courts." It may be added that, under the 
wide discretionpermitted it, to allow a stay of proceedings when and as often 
a s  it may deem just, a court-martial, like a civil court, may grant a continuance 
a t  the trial of an, issue forme& upon a specbl plm as  well as a t  any other 
stage. But here too a stricter rule as  to proof may in general property be 

applied than where the trial is upon the general issue.'' 

361 GROUNDS FOR CONTINUANCE. It was declared by Lord Mans
fteld in Rex v. D'Eon? that-"no crime is so great, no proceedings so 

instantaneous, but that, upon suficient grounds, the trial may be put off." A 
similar condition is expressed in our Article of war by the words "for Teaso* 
a b l e  cause." Whether the cause stated in any case is a reasonable one, the 
court alone is  empowered, in its discretion, to deter ine. But on this subject 
there are certain general rules which, though not abs\lute or imperative, have 
been recognized a s  properly guiding the discretion of the court; and these 
rules, which are in general also applicable to the military practice, will be 
referred to in considering the principal grounds for continuances-as follows: 

1. Absence of a material witness. This is the most frequent of such 
grounds, both upon civil and military trials. In the case last above cited,m 
Chief Justice Mansfield clearly lays down the rules governing the granting of 
a continuance for this cause. "Three things," he observes, "are  necessary 
to put off a trial-1. That the witness is really material and appears to the 
court so to be; 2. That the party who applies has been guilty of no neglect; 
3. That the witness can be had a t  the time to which the trial is  deferred." 
In  our own law, i t  is  directed by par. 1013 of the 'present Army Regulations, 
(par. 887 of 1861,) as  follows:-"Upon application by the accused for post
ponement of-trlal because'of the absence of a witness, it should distinctly 
appear on his oath-lst, that the witness is material, and why; 2d, that the 
accused has used due diligence to procure his attendance; 3d, that the accused 
has reasonable ground to believe, and does believe, that he will be able to 
procure such attendance within a reasonable time stated." 

The a a d a v i t  or statement. This regulation is in terms confined to the 
case of an  application by the accused. But the statute of 1863, (Art. 93,) en
acted since the date of the original regulation, having provided for the grant
ing of continuances to either party indifferently, the judge advocate, when the 

motion comes from him, may properly be call& upon to make a similar 
362 statement, though hid oath to the same need not be required. In prac

tice the accused is generally sworn to his statement by the judge advo
cate. But-the regulation being directory only-the taking of the oath, and 
even the making of the formal statement, may be waived by the opposite party, 
and in practice is, with the consent of the court, not unfrequently dispensed 

On a flrst application, a less degree of diligence would satisfy the court than on 
a second or third application." The court "would continue to  require greater 
diligence on each successive application." Shook v. Thomas, 21 Ills.. 89. And see 1 
Bishop, C. P. g 951 a. Where a second application is  made on the same ground a s  a 
previous one, it should he based upon new facts which have arisen since. Peru Coal Co. 
v. Merrick, 79 Ills., 112; Wilson u. State, 33 Qa., 207. A second application for con
tinuance on account of an absent witneas should show renewed diligence to  secure his 
attendance used since the flret continuance. Powers u. Lockwood, 9 Johns., 132; St. 
John v.  Benedict, 12 Johns., 418. 

*See Wade v. Birmingham, 2 Chitty, 5. 

1 W.Black., 614. 


"Rex v.  D'Eon, 1 W. Black., 614 ;Id., 3 Bur., 1614. 


616156 0 - 44 - 16 
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with where the continuance asked is  but for a brief period, and there is no 
reason to question the good faith of the party applying?' 

But as  a general rule, and especially where the continuance will entail an 
unusual delay, or is  asked for a t  an unusual stage of the proceedings, the pref- 
erable course is for the party to present with his application the statement in- 
dicated in the regulation, setting forth explicitly therein the three points enu- 
merated. 

In the first pbce, therefore, he will properly state, not only that the witness 
is material but how he is material, and this by specifying a s  to what feature 
of the case he  i s  to testify and what it is  expected that his testimony will be 
in substance or effect." And this testimony should appear to be substantial 
and appropriate to the issue of guilt or innocence under the specific charge, 
not testimony a s  to character merely,= or testimony which is only cumulative 
or reiterative a s  to a point already sufficiently exhibited in proof.M The main 
object, it may be noted, in specifying the facts proposed or expected to be 
proved by the witness is, not only that the court may better judge as to  his 
materialitiy, but that the opposite party may have an opportunity to  admit 

such facts or that the witness will so testify, and the occasion for a 
363 continuance. thus be done away with. Where indeed, as  is not rarely 

the case in a criminal proceeding, the personal appearance and state- 
ment of the witness will be of manifest and material advantage to the party 
applying for the continuance, he ought not in general to be deprived of the 
same by anything short of an unqualified admission and stipulation of record, 
by the opposite party, that the witness, if present, would testify as  to cer- 
tain facts, and that his testimony would be true.M 

Secondly, the party applying for the continuance phould set forth in his affi- 
davit or statement sufficient facts t o  show that he has used due ditipeme to 
secure the attendance of the w i t n e s s a s  that, withouti fault of his own, he 
has but just been advised of the existence or of the whereabouts of the wit- 
ness; or " that he has endeavored without effect to serve on him a subpcena, 
specifying the exertions used;"" or that the witness has been duly served but 
refuses or neglects to apliear and that an attachment has been or is about to be 
issued for him; or that he has been duly summoned, or ordered to attend, but 
residing, or being stationed or on duty, a t  a great distance from the station 
of the court, has not had time to reach the same;" or that he has been un- 
avoidably detained en, route, or that, having once attended in obedience to 
a summons or order, he has, without the fault or knowledge of the applicant, 

"While the court may refuse the application if the regulation be not followed, i t  
may, in its discretion, refrain from insisting that the same be strictly complied with, 
and accept a modifled form" DIGEST, 108. 

sa See Simmons 6533; O'Brien, 246. If the witness is  material, i t  cannot affect the 
right to a continuance that his testimony is t o  be used in rebuttal only. a.0.63, Dept. 
of Dakota, 1872. 

Wharton, C. P. & P. % 592; King v. Jones, 8 East, 34; People v .  Wilson, 3 Park. 
199; G. 0.28, Dept. of the Lakes, 1871. Where, however, the proposed testimony as  
to character is  really important to  the accused, and the judge advocate is not pre
pared to admit it, the court may properly grant a reasonable continuance. 
M See People v .  Thompson, 4 Cal., 238; Parker v. State, 55 Miss., 414; also Mull's 

Case, 8 Grat., 696; Rhea v. State, 10 Yerg., 258; DIGEST, 108. This general rule may 
also be departed from in a proper case. 

Compare Goodman v. State, 1 Meigs, 197; People v. Vermilyea, 7 Cow. 869. 
MI Whnrton, C. P. & P.,O 591. 
Or 0 5  that he has been recently separated from his wltnessee, by the change of station 

of hls' regiment Or company. See case in DIQ~BT,109 $ a. 
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withdrawn or disappeared, and cannot be found, &c. And in every case, 
where the existence of the witness has been known, the party should state, not 
in general terms merely that due diligence has been used, but specifically what 
acts have been done by him and efforts made to procure his attendance." 
Where the witness is  absent on account of illness, the party should cause this 
fact to appear by a medical certWcate or medical testimony, or, if such cannot 

be obtained, by some other reliable means of i n f~ rma t ion .~  From the 
364 facts exhibited the court will judge whether a reasonable diligence has 

been employed, or the party has been chargeable with laches; if the 
latter is apparent the application will regularly be denied.@' And so will i t  
be denied where there is  reason for believing that the witness is  absent by the 
procurement or connivance of the applicant himself.= 

Thirdly, the party, in his affidavit or  statement, should flx a date, not un
reasonably distant, within which he should show, by facts specifically set forth, 
that he is reasonably justified in believing that he will be enabled to secure 
the presence of the witness a t  the court.- Where indeed, in the opinion of 
the court, it does not appear that the personal attendance of the witness mny 
reasonably be expected to be secured within the time named, a continuance may 
still be granted for the purpose of enabling the party to obtain the deposition. 

of the witness-the ground next to be noticed. 
365 2. Time t o  procure  the deposition of a distant witness. Where this 

is the ground for the continuance sought, the application should be pre- 
sented as  soon a s  practicable, and should satisfy the court that the testimony is 
material and that the witness, from physical causes or otherwise, cannot attend 
the court in person, or, by reason of the distance of his residence or station, the 
duty on which he is  engaged, or  other circumstance, cannot attend without 
undue expense or unreasonable delay, or serious prejudice to the service." 

Wharton, C. P. L P. 8 591; Pence v. Christman, 15  Ind., 257; Brady u. Mslone, 
'4 Iowa, 146; People u. Thompson, 4 Cal., 438. 

s0 Wharton, C. P. & P. 5 591 ;2 McArthur, 32 ; Simmons 5 533 ; Maltby, 64 ;Macomb. 
36; O'Brien, 246-7; De Hart, 131. 

@'"It must be shown that the absence of the witness is  not attributable to  any 
neglect of the applicant." Simmons 5 533. And see Kennedy, 67 ;Maltby, 64; O'Brien, 
246. In  Capt. Powlett's case, (2 McArthur, 28,) one of the reasons for which the 
  
court-martial refused a continuance to the accused was that he had not "taken the proper 
 
measure8 for preventing" witnesses, who had been a t  hand, from going abroad and 
 
thus absenting themselves a t  the time of the trial. Clode, (M. L., 136,) remarks: 
 
"A postponement to  get up evidence, which ought to have been ready a t  the opening, 
 
would not be regular.'' I n  civil cases i t  is  held not due diligence to  rely on the mere 
 
prmiae s f  the witness to attend; and where this has been done by a party, he will 
 
not be allowed a continuance on account of the absence of the witness. Freeland u. 
 
Howell, Anthon. 198; Day v. Gelston, 23 Ills., 102; State u. Crow 12 Iowfr, 68;  
  
Mackubin u. Clarkson, 5 Minn., 247; Campbell v. Blanke, 13  Kans. 62; Hensley u. 
 
Lytle, 5 Texas, 500;--even where the witness has in fact been subpaenaed by the oppo- 
 
site party. Moore e. Goelits, 27 Ills. 18. 
 

Wormley e. Corn., 10 Grat., 658. On the other hand, a continuance will not be 
denied where the party, though apparently chargeable with laches, has really been pre- 
vented from securlng the testimony by reason of the acts or .omissions of the other 
party or his agents. U. S. u. Duane, J. B. Wallace, 10. 

The accused in a military case cannot be charged with laches where the attendance 
of the witness has been prevented by superior autKority,--as where the witness is  de- 
tained on duty in the field or on other active service. See case in G. 0. 63, Dept. of 
Dakota, 1872, noted in DWMT, 109 ;also case referred to in Id., 109, 5 3. 

Simmons 5 533, Kennedy, 67 ; Macomb, 36-6 ; O'Brien, 246 ; De Hart, 130 ;DIQ~P~T, 
108. A "reasonable expectation " of procuring the testimony is a " standing requisite." 
U. S. v. Duane, J, B. Wallace. 8. 
a See Burris VL Wise, 2 Ark., 33; Waskern u. Diamond, Hempst., 702; Hawley u. 
 

Stirling, 2 Cal., 470. 
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The non-return of a deposition, for which interrogatories have been sent, may 
also constitute good ground for a brief continuance, where the moving party has 
not been chargeable with laches in  having it executed o r  procuring its return.% 

3. Absence of  wri t ten or  documentary evidence. The reasonableness of 
this a s  a ground for continuance is illustrated in an English case,B5where, in  
granting a postponement to enable the defendant to procure a copy of a judg
ment of a distant tribunal, the court observe: "The absence of such a docu
ment is equivalent to  the absence of a witness." In  a military case, the occasion 
for moving for a continuance on this ground would most frequently arise where 
it was desired to obtain, for  use i n  evidence, a certified copy. which could not 
be made and forwarded without some delay, of a record of trial, o r  other 
record or official document on file i n  the W a r  or  Treasury Department, or other 
public depository of the United StatesLora State. The court, before granting 
the motion, should be satisfied that  the written evidence is material to the issue, 
that  the party has  not, by neglecting a t  a previous time to procure the original 

or a copy, forfeited his claim to the  postponement sought, and tha t  the 
366 writing can be procnred without a n  unreasonable delay. Where the rec-

ord or paper is of a simple character, a n  admission by the opposite party 
a s  to its existence and contents may sometimes well be accepted a s  doing away 
with the occasion for  a continuance. 

OTHER GBOUNDS. Other recognized grounds for the granting of contimu-
ances are  such as-the sickness of the accused a s  established by the proper 
medical evidence;" the temporary illness of the judge advocate;" the death, 
illness or absence of the counsel for t h e  defence, in a n  important case, where 
considerable time is  required to enable the accused to supply his place; " the 
serious indisposition (shown by medical testimony) of a material witness 
occurring pending his examination or when he is about to be called upon to 
testify." So, a reasonable continuance m y  properly be granted the accused to 
enable him to procure counsel a t  the outset of the proceedings where he has not 

"See Marsh v. Hnlbert, 4 McLean, 364;  Blagg v. Phoenix Ins. Co., 3 Washington, 5 ;  
Martin v. Anderson, 21  Ga., 301 ; Vaiden v. Abney, 7 La. An., 57;  Hogan v.  Burleson, 25 
Texas, 35 ;  Miles v. Danforth, 32 Ills., 59. I n  the last case the motion was granted, 
though it appeared t h a t  the commissioner had not yet  met t h e  witnesses; it being held 
t h a t  a s  t h e  latter were volunteer soldiers.in active service, the moving party was not  
chargeable with laches in n t procuring the  deposition to  be promptly taken. 
aMackenaie v. Hudson, l%ow. RE Ry., 159. 
BB Wharton, C. P. 8; P.t 597 :'Simmons 5 535 ; Kennedy, 45 :Grimths, 29 ; Clode, M. L., 

136 ; Maltbp, 64 ;Macomb, 36 :O'Bsien, 247 ;De Hart, 131. The fact  of the illness may 
be presented by the  judge advocate, the counsel for  t h e  accused, o r  t h e  accused himself if 
able to  come into court. 

B7 See O'Brien, 247. I n  t h e  event, however, of a merely temporary indisposition of t h e  
judge advocate or  the  accused, t h e  court will ordinarily itself adjourn for a brief period, 
without any motion fo r  a continuance being made. .4nd where the illness seems likely to 
be protracted, the court may prefer t o  adjourn and report the fact  to  the  Commander 
rather  than t o  allow a continuance moved by a party. See post-" Continuance a s  dis-
tinguished from Adjournment," p. 246. 

B B ' 6  I t  would be contrary to  natural justice tha t  a party should be compelled to  have 
his  cause tried when the  attorney who has  all along had the management thereof is 
prevented by.siclmess from attending trial." Hagley v .  Grant, Sayer, 63. And see R. I. 
v. Mass., 11 Peters, 229 ; Schultz v' Moore, 1McLean, 334 ; Hunter v. Fairfax, 3 Dallas, 
305;  Hill v.  Clark, 5 1  Ga., 122;  Rossett v. Gardner, 3 W. Va., 531; Marrero a. Nunez, 
3 La. An., 54. 

68Simmons 5 533. 
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yet had a sufficient opportunity to do so:' I t  is also sometimes '"easonable 
cause" for a continuance that the accused, having been brought to trial pres- 

ently upon his arrest or upon the service of the charges, has not had time 
367 to prepare his plea or defence; " or that a material amendment has 

been made in the charges or an additional charge has been introduced 
which he has not had sufficient time to examine or answer prior to the arraign- 
ment;" or that the case is one presenting grave questions of law or other 
unusual dificulties requiring extended study and preparation?' A further 
ground may be the pendency of other proceedings, in a similar or the same case, 
before another court-martial or a civil court; on account of which a con
tinuance may properly be asked and granted, either because these proceedings 
will probably so illustrate and facilitate the investigation on the proposed trial 
as  to make it desirable to suspend the same till such proceedings are termina'ted ; 
or because a due respect for the civil authority requires that such suspension 
should be had. Thus in Capt. Howe's case? the trial by court-martial was, (as  
above mentioned,) suspended for'two years, (not indeed by a form1 condnu- 
ance, but upon the same principle,) for the reason that the accused had already 
been arrested, indicted, and held to bail by the civil authorities on account of 
the same act which formed the subject of the military charge, and for the 
purpose of awaiting the result of the criminal proceedings. 

TRIAL OF THE ISSUE ON AN APPLICATION FOR CONTINUKNCE. 
Upon an application for a continuance under the Article, all facts and circum- 
stances relied upon by the party to sustain his motion should properly be laid 

before the court; and -vhere desirable, he may fortify his statement or 
368 affidavit by the statements and affidavits of other person^'^ He may 

annex to, or incorporate or present with his own statement such orders, 
communications, or other written evidence as  may be apposite. To support 
his motion, he may also introduce witnesses, (to be sworn by the judge advo- 
cate;) and the opposite party, if he sontests the application, may offer counter 
affidavits and rebutting witnesses; and both parties may make argument?' 
For in such a .case a regular and legal issue is  joined, and, (afthough the 
proceedings, being preliminary merely, should be as brief as practicable,) 
an issue to be duly tried and determined. But where the accused applies for 
a continuance upon a recognized ground, and furnishes a satisfactory state- 

70Simmons § 475, 536. DIGEST,110;G. C. BT. 0. 25 of 1875. So, i t  may be proper 
to  accord a brief continuance to a party desiring to procure an interpreter, clerk, o r  
stenographer, where t h e  necessity or expediency of employing such assistance is suffi- 
ciently made to  appear. 

Kilmarnock's Case, Foster, 2 ;State v. Lewis, 1Bay, 1. 
72 Hough, 31 ; Id., (P.)667; Simmons 5 418; Griffiths, 62; O'Brien, 250 ; DIGEST, 109. 

A further ground may consist in the fact that  a material amendment is allowed by the 
court to  be made in  the charges after arraignment or pending the trial. DIGEST, 109,235. 
Important unexpected testimony given on the trial, which could not reasonably have 
been anticipated, may also furnish ground for a continuance. DIGEST, 751. 

18Ana so where, from some unforeseen accident or casualty, the party has been de- 
prived of the opportunity to  prepare for trial. See Torrey v. Morehouse, 1 Johns. Cas., 
242 ;Nixen v. Hallett, 2 Id., 218 ; Farr  v. McDowell, 1 Bay, 31.
''6 Opins. At. Gen., 506. To t h e  grounds here enumerated may be added one other, 

recognized in  the civil practice and which may under some circumsta~~ces be applicable 
to a military case, viz: the prevalence of a s tate of public excitement and prejildice 
precluding for the time a n  impartial trial. See Rex v. Gray, 1 Bur. 510 ; Corn. v. Dunham, 
Thach., 516 ; Jim v. State, 15 Ga., 535 ;Nelson v. State, 2 Swan, 483. 

76 See King v. Biberil, 1Ken., 356;Maltby, 64. 
"See Simmons 1 533. But see DIGEST,108,note. 
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ment or sufficient evidence to warrant It, his application, except perhaps a s  to 
the extent of time asked for, will not often be contested by the judge advocate. 

It may be added that, in general, the facts set forth in an affidavit for a 
continuance, if frankly and fully stated, are to be taken to be prima facie true, 
and, if not disputed by the opposite party, are to be acted upon a s  substan- 
tially true by the court.n 

CONTINUANCE AS DISTINGUISHED FROM ADJOURNXENT. In  
conclusion may be noticed the distinction between continuances, which are 
granted to a party upon his application therefor under the authority of the 
Article of war, and a d j o u m n t s ,  which are properly brief intermissions of 
its business taken by the court itself of its own accord or a s  its own act. An 
adjournment may sometimes accomplish the purpose of a continuance and 
render one unnecessary. Thus, for some such objecb, not likely to ihvolve a 
long delay, a s  to enable the accused to procure counsel or the judge advocate 
a clerk; to secure the presence of a witnesg who is  m route and expected 
presently; to give time for the recovery of a party, counsel, witness, or mem- 
ber, who is  temporarily ill, &.-a voluntary adjournment by the court for a 
day, or  for a few days, or  from day to day for a brief period, will often be 
adequate without a resort to an application for the formal continuance con- 
templated by the Article. Even a recess taken by the court for a part of a 

day will sometimes be sufficient. 
369 Extent of authority to adjourn. An adjournment i s  not to be re- 

sorted to merely for the convenience of the members." It should be 
taken to some particular day; to adjourn subject to the call of the president 
would be irregular; to adjourn subject to the call of the judge advocate would 
be quite without the sanction of military usage." I n  war, or  when otherwise 
specially prompt action is required, the court may adjourn to the quarters of a 
sick member and there hold a session," or to the quarters of a sick witness for 
the purpose of taking his testimony." In a case of necessity a court-martial 
may even adjourn to a different station or locality, but such an adjournment 
should, regularly, be specially authorized or subsequently ratified by the Com- 
mander. An adjournment sine die or "without day " has no legal significance, 
and no more effect than a simple adjournment; a court-martial being a creature 
of orders and having, as has heretofore been noticed? no power to dissolve itself 
or terminate its own existence." 

IV. NOLLE PROSEQUI OR WITHDRAWAL. 

DEFINITION. At or before the arraignment, (or later pending the trial,) 
it  may happen that it will be expedient for the government to enter a noZZe 
prosequi as to the charge, or, where them are several charges, to one or more 

"See Wick v. Weber, 64 Ills., 167 ; Quincy Whig Co. v. Tillson, 67 Id., 351. 
Is " While courts have the unquestioned right to adjourn from time to time in the inter- 

eats of the public service, and while they are the judges of what the public service may 
require, yet an adjournment prompted by the caprice, or made t o  suit the convenience of 
the members or a part of them, involves the offence of disobedience of orders on the 
part of those members who vote for it." G. C. M. 0. 161, Dept. of Dakota, 1882. (W.
Terry.) 

" O M  The future meetings of the court should not have been left to the discretion of the 
judge advocate." G. C. M. 0. 9, Dept. of Texas, 1883. (Gen. Augur.) 

(DO Hough, (P.)712, 721. 
a Rough, (P.)  744 ; Kennedy, 45 ; DIGEST, 146. And note instance in Q. C. M. 0.37, 

Dept. of the East, 1870. 
a Chapter V. 
aDIGEST, 145 ;G .C.M.0.142, Dept. of the Mo., 1870. 
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of the charges or specifications. The term is derived from the common law 
formula according to which the prosecutor comes into court and fatetur se 

ulterius no& prosequi. I t  is  thus a declaration of record on the part 
370 of the prosecution that it wi'thdraws the charge or specification from the 

investigation and will not pursue the same further a t  the present trial. 

AUTHORITY m D  OCCASION FOR. I t  is a prerogative of The State 
that i t  may always withdraw in whole or in part a prosecution. As it has 
already been indicated, a court-martial has no authority of its own motion to 
withdraw a charge, nor has a judge advocate, in his capacity of prosecuting 
officer or otherwise, any such authority." The authority to no2. pros. must be 
exercised by the superior who, as  the representative of the United States,= 
ordered the court, or must be obtained from him. The principal grounds for 
this proceeding, when duly authorized, will be-the fact that the charge, kc., 
is discovered to be substantially defective and ins~ifficient in law; that it is 
ascertained, (which indeed may not be done till the trial is quite or nearly 
concluded,) that the allegations cannot be provkd, or that the testimony avail- 
able is not sufficient to sustain them ; that the criminality of one of the accused, 
where there are several, cannot be established; that it is proposed to use one 
of the accused as  a witness, &kc?' AS will be noticed in the next Chapter, th% 
proceeding is the proper one, where a valid plea of pardon is interposed by the 
accused. The entry of a noUe prosequi is sometimes also resorted to in anticipa- 
tion of a motion to quash, or after such a motion has been made and because 

of it." 

371 EFFECT. A withdrawal of a charge or specMcation is not per se 
equivalent to an acquittal, or to a grant of pardon, and cannot be so 

pleaded. It simply removes from the pending case the particular charge, &c., 
without prejudice to its being subsequently renewed in its original or a revised 
form. In the criminal procedure, indeed, a nolle prosequi cannot in general 
be entered, after arraignment and plea, without the consent of the accused, 
who, in the view of the law, is deemed, in the event of such actian, to be en- 
titled to a verdict which he may plead in bar of a second trial; so that, if the 
entry is made against his consent, it is  held to be tantamount to an acquittal.= 
But this doctrine canhot properly be applied to cases before courts-martial, 
where the proceedings are conducted under military orders, and where, when 
charges are withdrawn from prosecution, they are so withdrawn by the order, 

See ante, p. 192, and notes. 
8a"There can be no doubt of t h e  power of the  President to  order a nalle prosequi 

in any stage of a criminal proceeding in the name of the United States." Atty. Gen. 
Wirt, in 5 Opins., 729. And see U: S. v. Corrie, Brunner, 686. 

" I n  G. 0. 64. Dept. of the  Cumberland, 1867, i t  was properly held to  be " no ground 
for a aol. pros." tha t  to proceed with the  tr ial  would prejudice the  interests of the 
service in detaining the accused, and an offlcer present a s  a witness, from important 
duties. I n  G. 0. 75, Dept. of the South, 1870, where the judge advocate, with the assent 
of the court, entered a nol. pros. to certain charges and speclflcations, on the ground 
t h a t  three of the most material witnesses had absented themselves without authority 
from the court-room and could not be found, and the  remaining witnesses could not 
prove the case, this action was disapproved by Gen. Terry, and i t  was remarked t h a t  
" the reason assigned, unless the court was satisfied that  every proper efeort had been 
made to procure such evidence, ought to  have been considered by the court a s  insufflcient." 

See State v. Buchanan, 1 Ire., 59, where a motion having been made to quash, the  
prosecuting attorney ml. prossed a s  to a defective count, retaining the rest of the 
indictment. As to the Motion to quash or  strike out, see Chapter XVI. 

'See 1.Bishop, C. P. 5 1394; Wharton, C. P. & P. 5 447 ; U. S. v. Shoemaker, 2 
McLean, 114; U.S. v. Farring, 4 L'ranch C., 465; Com. v. Tuck, 20 Pick., 366; Com. e. 
Scott, 121 Mass., 33 ;Mount v. State, 14 Ohio, 301;Reynolds v. State, 3 Kelly, 63. 
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(or, what i s  equiralent, the sanction,) of the official superior who created the 
court and directed the tvial-an order which binds the judge advocate, the 
accused and the court aliZ:e. 

PRACTICE. In  the iiary practice, the nolle prosequi has mostly been 
resorted to a t  the outsc i a trial and especially where a special plea or 
motion to strike out has L e n  allowed by the court. The objectionable charge 
or specification being thl-- formally withdrawn, the trial proceeds on the other 
charges and specifications. If ,  a t  a later stage of the trial, it is found that a 
charge or specification cannot be sustained, or it is determined for other reason 
that the same shall not be pursued, while it will be legal to enter a nol. pros. 
thereto, it will be the preferable course, as well as  most just to the accused, 
not to do so, but to allow the accused to be formally wqzcitted thereon a t  the 
finding.89 

69 See G. 0. 64, Dept. of the Cumberland, 1867; G. C. M. 0. 79. mpt. of the Platte, 
1877 ;Do.6,Dept. of Cal., 1872. 



CHAPTER XVI. 

PLEAS AND MOTIONS. 

372 ANSWER TO THE ARRAIGNMENT. The accused, upon being ar- 
raigned, may, (where he does not stand mute, or ask a continuance be- 

fore pleading,) answer to the arraignment in several forms. He may proceed 
nt once to plead "guilty " or 'I not guilty " to the charge and specifications, (or 
"guilty " to some and "not guilty " to others;) or he may interpose, by way of 
special plea or motion, an  objection or objections to his being tried a t  all; or 
he may similarly object to being tried on some particular charge or charges, 
specification or specifications, while pleading the general issue as to the rest. 
He is not indeed limited to one special plea or motion, but may offer such 
number a s  the law or facts may justify, before-in the event of their disallow- 
ance-resorting, a s  he may then do, to the plea of "guilty" or "not guilty."' 

PRELIMINARY OBJECTIONS. We have already seen that a t  an earlier 
stage, vix. prior to the swearing of the court, and a t  the point a t  which chal- 
lenges are  usually offered, the  accused, being present, may raise any objec- 
tion properly going to the legal existence of the court-as that it has not been 
legally constituted or composed ;or  to i t s  authority to proceed with the trial,- 
as  that it is without jurisdiction of the person or the offence. Such objections 
are indeed good a t  any time; they may therefore be taken a t  the stage now 
reached, vix. upon the arraignment. The objection, however, that  the court 
is an illegal body, whose proceedings must be void -ab Mtio, is a radical de
fect which is most appropriately raised and determined a t  the earliest stage, 
and the grounds for such objection, have already been considered in the Chap- 

ters on the Constitution and Composition of General CourtsMartial. 
373 The plea of want of jurisdiction, on the other hand, being based maicly 

upon the descriptions and averments of the charges, which are n ~ i ~  
formally before the court till the arraignment, may properly be, and in prac- 
tice generally is, reserved till this time. 

DIVISION OF THE SUBJECT. The subject, therefore, of the answer to 
the arraignment may be presented under the following heads, indicating the 
different forms in which such answer may mostly fitly be made:-I. Plea to 
the Jurisdiction; 11. Motion to quash or strike out ; 111. Special pleas in bar;  
IV. Plea of Guilty or Not Guilty. 

I. PLEA TO THE JURISDICTION. 

ITS EFFECT. That this plea, (which is  to the effect either that the person 
of the accused, or the offence charged, is not within the jurisdiction of the 
court,) is one which mag legally be made and entertained, is now fully settled 
in our military law and'practice. In  other words, a court-martial is  authorized 

See 4 Black. Corn., 338 ;Tytler, 242 ;Maltby, 60 ; O'Brien, 250. 
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to pass upon the question of i ts  own authority to proceed to t ry under the con- 
vetling order.a I t s  conclusion indeed upon such question is in the nature of a 
recommendation and not final; and if, having determined that  i t  has not juris- 
diction, it is thereupon ordered by the convening officer to  take cognizance of 
the case, i t  will be i ts  duty to comply. As we have already seen, a court-martial 
is a creature of orders, and, except a s  to  the exercise of an authority specifically 
devolved by statute, is subject to  the orders of the proper superior equally a s  
is any officer or body of oflcers in the  army.' 

THE SUBJECT ELSEWHERE CONSIDERED. The subject of this plea, 
however, need not here be dwelt upon. I n  Chapter VIII, under the title 
of the Jurisdiction of General Courts-Martial, have already been fully exhibited 
the occasions and grounds for such plea in  general, and in Chapter XXII  a r e  
indicated the special grounds upon which the same may be offzred upon a trial 
before an Inferior Court. The situations and circumstances therefore which 
justify this plea need not here be reiterated. 

11. MOTION TO QUASH OR STRIKE OUT. 

374 ITSNATURE AND SCOPE. By means of this convenient and effec- 
tive motion on the part  of the adcused: may be raised and decided in a 

summary manner all the objections w h ~ h  in the civil practice may be taken 
by the plea to the jurisdiction, the demurrer, the plea in abatement, or the mo- 
tion in  arrest of judgment. It i s  in  effect a species of informal and commonly 
oral plea,' much availed of in the criminal courts, a s  a ready and effectual 
means of disposing of objections in  general t o  the indictment, by effacing the  
same, or a separate count, from the record. As remarked in a n  adjudged case: 
the motion to quash, as compared with the other forms of procedure above men- 
tioned, "is a more easy and equally effectual mode of getting at the  whole 
matter: everything may be heard upon it!' This motion, though i t  has  not 
received from military writers' the attention to which i t  is  entitled, is  not 
unfrequently resorted t o  in  the modern military practice, where it is commonly 
distinguished as the motion to strike out. In  this practice, in which the de- 
murrer a s  such is not appropriate, and the plea in  abatement, being dilatory and 
captious in i ts  character, is rarely employed, and in which also the motion in 
arrest of judgment is unknown, the motion under consideration, from i ts  sim- 
plicity, directness, and efficiency, is deemed to have a peculiar aptness and value. 

FORM 08 THE XOTION. There is no prescribed form for this 
375 motion, which may either be oral o r  in writing.' It should not, however, 

b e  made in general terms, but its precise ground or grounds should be 
distinctly specified: Otherwise indeed the court may decline to entertain it. 

2 See Tytler, 143 ; 5 Opins. At. Gen., 707. 
3 Chaptet V, ante. 
'It  map also be made by the proaecutios with regard to a spec& plea interposed 

by the accused, claimed to be insufficient in form or substance. 
=See 1 Bishop, C. P., 8 761. 
ONichols v. State, 2 Halst., 539. And see State v. Wishon, 15 Mo., 603 ;State u. Day

ton, 3 Zabr., 49. 
7 Simmons Indeed, ( 8  568,) remarks in substance that the accused may offer, by way 

of plea, an objection to the charge on account of a want of specific allegation as to some 
material matter. And see, (as repeating him,) Macomb, 37: De Hart, 145-6; O'Brien, 
248. It may be observed that there is no subject in regard to  which 'military writers in 
general are more incomplete and uninstructive than that of Pleas and Motions ; the mat- 
ter of pleas proper being repeatedly found confused on the one hand wlth that of 
motions, and on the other hand with that of defences. 

In practice, i t  is commonly oral. See ante. 
 
See State v. Maurier, 7 Iowa, 408. 
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AT WEAT STAGE TO BE INTERPOSED. As has already been indi- 
 
cated, this motion is one to be made upon the arraignment and before a plea 
 
to the.genera1 issue. But as  its effect, if granted, la to save time and simplify 
 
the proceedings, a crinrinal court will always permit an accused, who has 
 
pleaded not guilty, to withdraw hfs plea for the purpose of interposing this 
 
motion," and a court-martial will properly do the same. 
 

OCCASION AND USE OF TEE XOEION. "Whenever," writes Bishop," 
"an indictment cannot be proceeded with advantageously to pnbllc jnatice, or 
without doing a wrong to the defendant," i t  mag, on proper motion, be quashed. 
Aa in the ordinary crimlnal procedure, so fn that of courts-martial, this motion 
my and properly will in general be made, wlth regard to a charge or speciflea- 

tion, on one. (or more,) of the grounds following W:- that the gerson described 
or offence charged is not Within the jurisdiction of the court. (though this point 
is more commonly taken by way af a special plea to the jurisdiction;) that 
the charge does not set forth facts sufecient to constitute the alleged offence; 
or that, for a non-observance in the pleading of the rule of certainty or some 
other o r  others of the rules heretofore laid down as governing the framing of 
charges, the accused ts actually prevented from makhg a proper plea or defence. 
AEIin the civil practice, the ground of the motion most frequently relied upon 
will be that the charge or specillcation does not set forth the intended offence, 
or any legal offence; this motion being really, in its commonest application, 
a substitute for the d e m ~ r r e r . ~  The motion, however, & not anfrequently 
made on account of the serious indefhiteness of the substance of a m-

cation." 

376 ADDRESSED TO THE DISCRETXON OF THE CO-T. This mo
tion being of a summary and aggressive character, in the nature of a 

raid upon the indictment, i t  Is agreed by the authorities that i t  is in all case6 
wholly zdthh-the discretion of the ccncrt whether or not it will allow a proceed- 
ing the effect of which is to eliminate'the entire basie and material of the prose- 
cution or an important part of it." While in a clear case the motion will gen
erally be granted, in a case of any doubt the court wlll commonly prefer not to 
accede to so abrupt a method, but to leave the accused to take advantage of the 
alleged defect on the general ismel". A court.martial will also the more he&

Nichols v. State, 2 Halst., 639. 
u 1 C. P.,8 768. 
*See State v. Robinson, 9 Foster, 274; Thomasson v. State, 22 Ga., 400: Corn. U. 

Chapman, 11Cuah.. 422 
-Compare State u. Rutherford, 13 Texas, 24, where a count was quashed on W e n  

because--"so vague, uncertain, and Inddnite that he (the deeaeed) is unable to  uder
stand what he ie called upon to  defend" And to a eimilar effect, ~ e eRex v. Heffer. 1 By. 
& M.. 216. 

Indeflniteness of averment am to  t h e  and p h c e  in a speclflcation may propefly hrrniah 
ground for thia motion Sea inrrtanee in Q. C. Y. 0. 78. h p t .  of Dakota. 1892. In 
sustaining the motion, the court should requue an amendment if practicable 6.C. M. 0. 
16, Dept of the Yo., 1890. 

It may be added here tha t  where there are in the caw two ehargee against the accused 
in substantially the eame form and for the same offence, whereby, without material 
advantage accruing t o  the prosemtion, the  defence must be embarrassed, a motion to 
strike out one of them may properly be made and allowed. Compare State v. Tiedalq 
2 Dev. & Bat. 160. 

"Notbins is better settled rban that  the cowt ia not bound to quash an indictment 
M o r e  trial. State v. Burke, 38 Mabe, 674. "Tt is a matter of discretion whether an  
indictment shall be quashed in any case; i t  i s  not au W t o  fu8Utb. In an important 
and doubtful case I would not do it." Hornblower, C. J,, h State v. Hageman, 1 Qreen, 
828.
* See 1Bishop, C. P., f 768. 
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ta te  where the charge moved to be struck out has been preferred or revised by 
high military authority, and there is thus a n  unusually strong presumption i n  
favor of its completeness and sufficiency in law. The test which the civil courts 
usually apply to a n  indictment or count moved to be quashed is the question 
whether it will support a legal judgment: if i t  will, the motion is not granted.'' 
With a court-martial the corresponding test would be whether a h d i n g  of guilty 
upon the charge or specification which is the subject of the motion would con- 

vict the accused of a legal offence for which sentence could properly 
377 be adjudged, or of one the trial of which could be pleaded in bar of a 

second trial for the same offence?' The granting'of the motion being 
discretionary with the court, a refusal to allow i t  cannot affect the legality of 
the proceedings." 

NOT IN GENERAL TO BE GRANTED EXCEPT FOR A DEFECT OF 
SUBSTAXCE. Although. motions to  quash have been @owed in the civil 
practice for  "gross deficiency in the formal requisites," lothe better g e ~ e r a l  rule 
is that to warrant the granting of the motion the defect must be of a substan- 
tial character and not one of form merely." So, in  a military case, the court 
will properly disallow a motion to strike out a specification on account of a mere 
defect of form, (except where of a n  unusually aggravated character,) or even 
for a slight substantial defect where i t  can be a t  once or presently remedied 
by a n  amendment on the  part  of the judge advocate. 

ADBUSSION O F  EVIDENCE IN SUPPORT OF THE MOTION. This be- 
ing s summary proceeding, i t  is the general rule that  i t  must be based upon a 
defect appearing on the face of the pleading. This rule, however, is held not 
to preclude the court from aiding its discretion by taking into consideration 
extrinsic facts admitted by the prosecution or  exhibited in evidence by affi- 
davit.% I n  military proceedings there can in general be no objection to thus 
showing some fact of a simple character essential t o  fully sustain the motion 
and which will enable the court a t  once to determine it. But facts which are  
in issue between the parties cannot be shown i n  this connection, and if proof 
of such facts is necessary to sustain the motion, the same will properly be de

nied, and the accused be left to his defence. 

378 PROCEEDING UPON THE QRAXTING OF THE MOTION. The 
court, instead of allowing the motion in terms, may, a s  already indicated, 

permit the judge advocate, if he  desires it, to amend the defective pleading, 
provided a n  adequate amendment can a t  the time be made. But  if the motion 
is specifically granted, and it relates to the only charge or  a l l  the  charges i n  
the case, the court will communicate, through its president, to the convening 
authority, the action taken, and await his orders ; meanwhile, if thought desir- 
able, proceeding with any other case that  may be ready for trial; If the 
motion as granted has related to but one or a portion of two or more charges 

Hawkins, c. 25, s. 146; State v. Dayton, 3 Zabr., 49 ;State v. Baldwin, 1 Dev. Rb Bat., 
195; Com. .v. Eastman, 1 Cush., 189; U. S. v. Pond, 2 Curtis, 265. 

l7 Thus a motion to  strike out a charge of " conduct unbecoming an officer or a gen- 
tleman," or other speeiflc charge, should not be granted where the specification will at  
least support a valid flnding of " conduct to  the prejudice of good order and military 
discipline." 
lBState v. Putnam, 38 Me., 297; Com. v. Eastman, 1 Cush., 189, 
B l  Chitty, C. L., 302. And see U. S. v. Crittenden, Hemphill, 61. 

State v. Dayton, 3 Zabr., 53; Bell v. Com., 8 Grant., 603. The statutes of some of 
the States contain express provisions to the effect that indictments shall not be quashed 
for defects not prejudicing the substantial rights of the defendant upon the merits. See. 
for example, the Indiana statute referred to in Dukes v. State, 11 Ind., 560. 
P See 1 Bishop, C. P. 5 763. 
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or  specifications, the court will proceed with those left unassailed precisely 
a s  if they were the only charges originally in the case; their validity not being 
affected by the striking out of the other or others." If, however, the remaining 
charges or specifications be of a comparatively unimportant character, the 
court may in its discretion communicate with the convening authority before 
proceeding to t ry the same. 

The commander, on receiving the report of the court, may, if he disapproves 
i ts  action, order i t  positively to proceed to try the charges,"%r require i t  to 
recohsider such action i n  the same manner as  upon a final judgment. Or, 
whether disapproving or  concurring, he may direct the court to proceed with 
the trial upon the remaining charges o r  specifications ;or, if all the charges, kc.. 
be eliminated, o r  those left be such a s  not to make i t  worth while to  pursue 
them alone, he may direct the judge advocate to  abandon the prosecution 
altogether. Or he  may transmit to the court new or amended charges, to be 
tried with those of the former set which remain, or, where none remain, t o  

form the basis of a new piosecution." I n  either of these cases, whether 
379 the charges be altogether new or amended, the proceedings should be 

commenced de novo; the accused being again offered the opportunity of 
challenge, and the court being resworn." 

111. SPECIAL PLEAS I N  BAR. 

Under this Title will be considerad, ss special pleas in bar of trial in  mili- 
tary cases-The Plea of the Statute of Limitations; The Plea of Former Trial 
for the same offence; and the Plea of Pardon. To these will be added a refer
ence to certain Inadmissible Special Pleas. 

As pointed out in Chapter VIII, the objection, in  a military case that  the 
statutory limitation of prosecution has taken effect, is, by the present weight 
of authority, not one going t o  the jurisdiction of the court, but matter of de
fence only. As such, while i t  may be taken advantage of upon the general 

* State u. Woodward, 21 Mo., 266; Simmons 5 568. But quashing a n  indictment as 
to one of several joint defendants, and upon his motion, quashes i t  as  to all. 5 Bac. 
Abr., 96 ; People v. Eckford, 7 Cow., 536. 

laAs t o  the exercise of this power, see "Prooedccre on Speoiccl Plea, in  general," post. 
% I n  the same manner as, after an indictment has been quashed, "a new and more 

regular one may be preferred.'! 1 Chitty, C. L.,304. 
25Motion to sever. Here may be noticed a motion which will regularly be made a t  

the arraignment, via. the motion by one of two or more joint accused to  be allowed 
to "sever," i. e. to be tried separately from the other or others. Except where the 
essence of the  charge is combination between the  parties, (as in mutiny,) the motion 
may properly be granted for good cause shown. (See Manual, 496; Pratt, 68; English 
Rules of Procedure, 15.) The more common grounds of motions for severance a re  t h a t  
the mover desires to avail himself on his trial of the testimony of one or  more of his 
co-accused, or of the testimony of the  wife of one, or that  the defences of the other 
accused a r e  antagonistic to his own, or tha t  the evidence a s  to them will in some man- 
ner prejudice his defence. This motion bas most rarely been presented to the court in 
our military practice. I t  was made by several of the accused on the trial by military 
commission of Milligan, Bowles, and others, in Indiana, in 1864,and by McRae, on the 
trial, by a. similar tribunal, of McRae, Tolar and others, in North Carolina, in 1867, 
but in each case was overruled. Where the proeecwtion desires to use one of two 
or more joint accused a s  a witness against another or others, the  practice i s  not to  
move to sever but to enter a nol. proe. aa to  mch one. 
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issue,% it is  preferably disposed of a t  the outset of the proceedings by the special 
plea now to be c~midered.'~ 

THE STATUTE. The military statute of limitations consists of 
380 the 103d Article of War, which embraces all offences and dates from the 

eode of 1806, and an amendatory Act, relating to the offence of deser
tion alone, of April 11,1890. The original Article is  as follows-" No persm 
shall be liable to be tried and punished by a general courtmartial for m y  
offense which appears to have been committed more than two years before the 
Issuing o f  the order for such trial, unless, by reason o f  havimg absented him- 
self, or of  some ot? manifest impediment, he shall not have been amenable 
to justice within that period." And the following is the amendment-" No 
person shall be tried or punished by (1. court-martial for desertion in  time o f  
peace and not in the face o f  an e n m y ,  committed more than two years before 
the arraignment of such person for such offense, unless he shall meomwhile 
have absented himself from the United States, in which case the time o f  his 
o b s m e  shall be excluded in computing the period o f  the Mmitation: Provided, 
That said limitation shall not begin until the end of the temn for which saAd 
person, was mustered into the service." The effect of the two enactments is  
that, whenever an accused is brought to trial for an offence committed more 
than two years before the date of the order convening the court--or, in a case 
of desertion in time of peace, more than two years after the end of his term 
of enlistment-he may specially plead that the statutory limitation has taken 
effect and he is not amenable to trial, and that, if the fact appears to be as 
pleaded, the prosecution ahall cease.' 

Prior to the enactment of 1890, the question was actively disputed whether 
the 103d Article applied to prosecutions for desertion; the conclusion of the 

Judge Advocate General and Attorney General" that it did so apply, 
381 though sustained by the courts,* not being adopted by the Secretary of 

War.= The amendment might possibly be viewed a s  still leaving the 
question open as regards desertion in time of war. But upon a fair construc- 
tion of the two statutes taken together, in connection with the judicial rulings 

"1 Bishop, C.P.5 799;Wharton, C. P.& P. 5 317. 
n Statutes of limitation are " available a s  a defence," only " when they are a t  the  

proper time specially pleaded." Gormley v. Bunyan, 138 U. S., 623, 635. 
'See a recent case in G. C. M. 0. 73 of 1892,where a plea'of the limitation, inter- 

posed by a n  alleged deserter, who properly sustained by the court-no evidence of 
any absence from the iurisdiction being, apparently, available on the part of the prosecu- 
tion. 
a See the previous edition of this work, vol. 1, p. 353. 
* I n  Davison's case, in 1880. ( I n  re Davison, 4 Fed., 507,) Choate J. clearly and 

ably expresses himself on this  point a s  follows-" I t  i s  insisted on the part of the 
respondent that  by 'absence' is  here meant absence from the post of duty, and that 
this  article has no application to desertions. I t  is  certainly a startling proposition 
tha t  there i s  no limitation a t  all upon prosecutions for the offence of desertion; tha t  
one who has once been a deserter is  subject during the whole of his natural life to be 
brought before a military court and tried and punished for this offence, even in extreme 
old age. Yet this i s  seriously contended by the learned counsel for the respondent. 
The statute does not require, nor in my opinion admit of so strict and narrow a con
struction. There i s  nothing in this acticle itself clearly indicating that  i t  does not 
extend to every military offence. As i t  i s  the-only article limiting the time of prose 
cutions the presumption is  very strong that  i t  extends to every military offence; for, 
with the single exception of the crime of murder, the almost universal policy of the 
criminal law is  to prescribe a term within which the offender shall be brought to trial." 
And see Same Case in 21 Fed., 618; I n  re White, 9 Sawyer, 49; In re Zimmerman, 
30 Bed., 178. 

"See opinion of Secretary Cameron, cited in the previous edition, vol. 1, p. 354-6. 
This i s  pronounced by Bawyer J., in i n  re Zimmerman, ante, a s  " a  manifestly unjusti- 
Bable ruling." 
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referred to, the only reasonable interpretation that  can be adopted is that  the 
term " any offence" in the Article properly includes any form of desertion not 
specifically provided for in the amendment. 

BEGINNING AND END OF THE PERIOD OF LIMITATION. I. The 
point a t  and from which the limitation is to begin to run is  seen to be not the 
same in the two enactments. I n  the original Article, as in most criminal 
statutes of limitation, the point fixed is the date  of the commission of the 
offence. I n  the body of the amendment of 1890 the  same date  is indicated to 
be observed, but this indication is materially qualified by the subsequent in- 
consistent proviso that  "said limitation shall not begin until the end of the 
term for w u c h  said person was mustered into the service "--a carelessly drawn 
provision, a s  shown by the use of the term "mustered" instead of enlisted. 
This condition, engrafted upon our  code from the German military system," 
was designed of course t o  extend the period for the prosecution of deserters, 
but i t  is  quite unequal in i t s  operation. Thus a soldier deserting a short time 
prior to the expiration of his term of enlistment must be prosecuted, if a t  
all, within about two years; while one deserting presently after his entering 
upon his enlistment, (which, under existing law, must be for five years,") 

need not be prosecuted till a t  the end of nearly seven years. Thus the 
382 longer a soldier remains in  the service, with the more chance of impunity 

may. he desert it. I t  is believed that  this discrimination is not founded 
on good reason, but that  the term of limitation should be the same in all cases. 
It is in general of doubtful expediency to introduce into the American mili- 
tary practice a rule derived from a foreign code, and especially where such 
rule is based upon a theory not tenable in  our law. The theory upon which 
this rule is founded is tha t  desertion is a "continuing offen~e," i. e. is a n  
offence which, when once committed on a certain day, continues to be com
mitted anew on every successive remaining day of the term of enlistment of 
the soldier, so that,  being committed on the last day of the term equally a s  
upon the original day, the limitation should not begin to  run till after such 
last day. But  this refinement is not deemed to be applicable to  desertion in  
our law. A " continuing offence," as the maintaining of a nuisance, is one which 
per sa, and without regard to  the  intent, if any, of the offender, works injury 
to individuals or the public %o long a s  it is not abated, and is thus viewed 
as committed indifferently on every and any day of its maintenance. But  
desertion consists in  a n  offence of which the gist is a particular intent and 
one which must be entertained at a particular time, vie. a t  the moment of 
the unauthorized depsrture. Thus, i n  the view of the author, a desertion is, 
as a legal offence, committed but once, being complete and consummate on the 
day on which the soldier quits the service with the a n i m s  non revertendi; 
the "continuing offence " thereafter committed being not the desertion but 
the simple minor offence of absmce without leave involved i n  it ,  and which 
of course continues till the deserter's apprehension or voluntary return." 
.It is believed that  the most practical and the preferable rule of limitation in  

military cases that  could be adopted would be to prescribe that  the period 
of the limitation should commence in all cases with the day of the date of the 
offence a s  consummated and run from that date a certain term, say two years, 
in the cases of all  offences except desertion, and a somewhat longer term, say 
three years, i n  cases of desertion. 

"See 16 Opins. At. Gen., 159. 
 
*[Now axed at three years, by the Act of August 1, 1894.1 
 
USee the first edition-of this work, (1886,) pp. 366-368. 
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11. The point a t  which the period of limitation is  to terminate, or from 
which such period is to be reckoned back, is also, i t  has been perceived, 

383 quite different in the two statutes which make up our military law of 
limitation; it being in the Article the date of " the  issuing of the order " 

for the trial, i. e. the order convening the court, and in the Act of 1890 the 
date of " the arraignment" of the accused. The former provision is subject 
to the criticism that  i t  allows of an indefinite interval between the date of 
the order and that  of a trial had thereunder, without the right of the govern- 
ment to  prosecute being a f f ~ t e d . ~  This consequence, however, is one which 
has not often ensued and is not likely to ensue in practice, especially in view 
of the directions, designed to secure prompt trials, of Arts. 70 and 71. The 
latter provision i s  objectionable i n  that  a n  accused in whose case the period 
of the limitation was nearly expired, could, by postponing for a short time-- 
a s  by a n  illness real o r  pretended-his being arraigned, escape a prosecution. 
Such objection might indeed generally be avoided by specially authorizing the 
court to convene a t  the hospital or a t  the quarters of the sick man for the 
purpose of the arraignment, adjourning thereupon till he should be well enough 
to go to trial. The general rule of limitation in  the British military law as is 
tha t  no person shall be tried for a n  offence committed "more than three years 
before the date a t  which his trial begins; " the day or occasion on which the 
trial is to be considered a s  beginning not however being indfcated. The rule 
prescribed by the U. S. Revised Statutes, for  offences triable by the federal 
courts, is that  the,indictment shall be found within a certain nun~ber of years 
after the commission of the offence. I n  the military procedure the service of 
the  charges upon the accused would best correspond with the finding of the 
criminal indictvent. I t  is certainly desirable that  a point of time should be 
f&ed by law as  that  from which, uniformly in all  cases, the limitation is to 
be reckoned back or a t  which it is to cease to run ;  and that  fixed by the 
original 103d Article, being familiar to the service a s  having been the legal 
limit since 1806, may, though not free from objection, well be considered as 
upon the whole the preferable one. 

EXCEPTED CASES-ABSEECE :MANIFEST INPEDIMENT. The 
384 original Article exceptd from the limitation those cases in which, 

either " by reason of having absented himself," or by reason of " some 
other manifest impediment," the offender "shall not have ljeen amenable to  
justice" within the period of the two years. The absence here indicated was 
defined by Choate J., of tAe U. S. District Court, in 1880," a s  being " such an ab
sence a s  interposes a n  impediment to the bringing of the offender to trial and 
punishment. It means absence from the jurisdiction of military courts-that is, 
absence from the United States."% This is  the same absence a s  that  subse- 
quently specified in the Amendment, which may thus be regarded a s  construing 
the term " absence " in the original provision. 

S6 Captain Howe's Case, 6 Opins. Ar. Gen., 512. And see Id., 413; G. C. M. 0. 85, 
Dept. of the Mo., 1869. 

" Except in the case of the offence of mutiny, desertion or fraudulent enlistment." 
Army Act. sec. 161. 
"In re Davison, 4 Fed., 510. 
'It was held by the Attorney General, (14 Opins., 267,) that "absence," as here 

used, "meant absence from the reach or jurisdiction of the military authorities," or 
absence "where the military authgrities by reasonable diligence could not make" the 
party "amenable to justice." But this is vague, and the definition of Judge Choate i s  
considered the preferable one. It  is the same indeed as had been previously adopted by 
the Judge Advocate General. Edition of 1886, p. 358. 



As to the signification of the term "manifest impediment "-this, a s  held 
by the court in the case of Davison last ~ i t e c l , ~  refers to such conditions as  the 
being held a s  a prisoner of war in  the hands of the enemy, or the being impris- 
oned under the sentence of a civil court  upon conviction of crime-during the 
whole or a portion of the period of limitation. More generally, the Attorney 
General defines this term a s  meaning ''something akin to absence," i. e. " want 
of power or physical inability to bring the party charged to trial."m Circum
stances falling short of this would not constitute a n  impediment under the 
Article. Thus the mere fact that by means of fraud, deceit, or otherwise, the 
coinmission of the offence had been concealed from the military authorities, 
would not be sufficient to affect the amenability of the offender. 

Laches cannot be imputed to the Government; 41 on the other hand i t  is 
estopped from claiming that  because not informed of an offence i t  could 

255 not prosecute it.u It need hardly be added that  a delay to prosecute 
beyond the period of the limitation, caused by the fact that  it  was not 

convenient or deemed advantageous for the Government.to prosecute before, can 
clearly not be treated a s  an 'Limpediment." The party, if he is  to be tried, 
is, a s  remarked by Attorney General Black, entitled to " a  trial within the two 
years; he  cannot be deprived of tha t  right a t  the option of those who have 
the power to t ry him. If," it is  added, "his superior officers could create 
impediments which would justify a delay beyond the prescribed period, the time 
of limitation would be a mere matter of discretion." " 

As to cases of desertion in  time of peace,-absence from the jurisdiction 
being alone specified in the amendment of 1890 a s  excepting such cases from the 
operation of the limitation, i t  is especially clear that  a mere concealment of 
himself or of his identity, or other fraud or  deception practiced by a deserter, 
by means of which he has  avoided being brought to  trial within the period of 
limitation, is not an "impediment" in  the sense of the article; 44 i t  is indeed 
the business of the Government, supplied a s  i t  is with the forces and facilities 
for the purpose, to follow up a deserter with such diligence a s  to  preclude, if 
practicable, such a result. Thus, that  a soldier, on deserting, has enlisted in 
the Navy or the Corps of Marines, will not constitute such an impediment, be 
cause, while so enlisted, he is present within the jurisdiction of the United 
States and within the reach of the military a~thorities.'~ 

PLEaDING AND PBOCEDURE IN VIEW OF THE ARTICLE. As the 
statutory limitation is, according to the weight of authority, "matter of de
fence," i t  is not necessary, in a case in which the two years have expired, to 

allege in  the specification the facts relied upon to except the case from 
386 the operation of the statute. Though it may affirmatively appear from 

the specification, (in connection with the convening order,) tha t  the 

In 1.0 Davison, 4 Fed., 510. 
14 Opins., 267. 
U. S. v. Kirkpatrick, 9 Wheaton, 720 ; Raymond v. U. S., 14 Elrctchford, 52. 

"In a case in G. 0 .  33, Dept. of the East, 1869, ill which it was claimed on the 
part of the prosecutio~~ that as "the Government did not know of the offence early 
enough to bring the accused to trial within two years," there had been an impediment 
in the sense of the Article, the reviewing comma~der, Gen. McDowell, well decided
"The accused cannot be deprived of his legal right by the inattention, delay, neglect, 
oversight, or any other fault or failing on the part of the Government. He i s  not 
responsible for them, and cannot be made to suffer by reason of them." 

" 9  	Opins., 184. 
14 Ovins. At. Gen. 52, 2 6 6 8 .  The ruling. to a contrary effect in G. C. M. 0.55, Div. 

of ~ t l a n i i c ,  1890, must be held to be bad law. 
" 14 Opins. At. Gen., 265 : G. C. &I.0. 63,Wnr Dept., 1874. 
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period of the limitation has fully elapsed, the charge is yet good in law and 
the specification not subject to be struck out on motion. I f  excepting facts exist 
they may well be averred, but to aver them is not essential either t o  give juris- 
diction or  to complete the pleading. 

The specification and order showing, (as, where the fact exists, they almost 
invariably will,) o r  the fact being, that the limitation has taken effect, the 
accused, if he desires to raise the objection, (for he may, according to the late 
rulings, waive i t  i f  he sees fit?) will (preferably) proceed to raise i t  by his 
special plea, orally o r  in writing; supporting the plea, where the essential fact 
does not appear from the record, by appropriate testimony. The plea being 
made, and proved by the record-or otherwise, i t  will devolve upon the posecu- 
tion to rebut i t  by evidence of such absence or other impediment a s  shall be 
sufficient to  except the case from the operation of the limitation. 

Inasmuch a s  the objection may also be taken advantage of under the general 
issue,(sthe prosecution should, in any event, unless the accused expressly waives 
his right, be prepared to prove, and should prove in the course of the trial, the 
excepting fact o r  facts.'' 

THE LIMITATION NOT AFFECTED EY PROVISIONS OF OTHER 
ARTICLES--Article 48. I t  has  been ruled by the Judge Advocate General 
and the Attorney General that  the provision of the 48th Article of war, that  
a deserter shall be liable to render service to the United States for a period 
equal to that of his unauthorized absence, and shall remain triable for his 
desertion although the term of his enlistment may have elapsed prior to his 
apprehension, &c., cannot affect the operation of the  103d Article by extend- 

ing the period of the limitation in  cases of deserters:' The two Articles, 
387 the 48th and 103d, ( a s  amended,) a r e  sections of the  same code and, 

not being necessarily repugnant, both must be allowed full effect; and, 
in  the absence of any expression to the contrary, the former provision must 
be regarded a s  subject to the general restrictions contained in the latter. 

k t i c l e  60. So, a s  has been held by the same authorities? the provision 
of Art. 60, by which certain offenders ake made amenable to justice after their 
discharge or other separation from the military service, is  to be applied sub- 
ject to the limitation of Art. 103. 

Article 71. I t  might indeed be argued that  this Article, in declaring that  
officers once arrested and released from arrest according to i t s  terms "may 
be tried within twelve months after such release," rendered such officers sub- 
ject to trial only within that  period, and this notwithstanding that  the two 
years' limitation of Art. 103 might still have a considerable time to run. But  

'as both Articles a r e  embraced together in the same code, full force is  to bo 
given to each so far  a s  practicable. It is therefore deemed to be the reasonable 
construction to be placed upon the concluding clause of Art. 71 to  view i t  as if 
there Tvere added thereto the words-" subject to the provisions of Art. 103; " 
the effect thus given to i t  being that the "twelve months" a re  neither to ex- 
tend nor reduce the time within which an offender is  held amenable to trial 
by the latter Article. 

I t  will thus be seen that  the nlilitary statute of limitations admits of no 
exceptions to its operation other than such as  a re  illdicated in  the statute itself. 

47That the opinion of Atty. Gen. Wirt, ( 1  Opins., 383,) that the limitation could not 
be waived, has been in effect overruled by recent decisions of the U. S. Circuit Court, see 
Chapter VIII. 

See ante 
40 See G. 0. 68 of 1829;  Do. 52, Dwt .  of the South. 1870 
"DIGEST, 125 ; 13 Opins At. Gen., 462 ; 15 Id., 156 ; 16 I d ,  170, 396. And see In re 

Bird, 2 Sawyer, 33. 
81 DIGEST 124 ; 14 Opins. At. Gcn., 53. 
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THEPLEAOF B'ORMER TBIALFOR THE SAMEOFFENCE. 

SIMILAR AT MILITARY AND AT CBIMINAL LAW. This i s  the pled 
by which -an accused party avails himself of the principle incorporated in the 
102d Article of the military code, vix:-"No person shall be tried a second 
tinte for the s a w  offence." 

In  the criminal procedure the defendant takes advantage of this principle 
by means of one of the two pleas of former acquittal, (autrefois acquit,) or 
former conviction, (autrefois convict,) according a s  he has been acquitted or 

convicted a t  the former trial. But  these two pleas a re  governed by the 
388 same rules? and each is but the  declaration of the same fact-that a 

trial has been had. The rulings thereupon by the civil courts will 
therefore be applicable to similar cases a t  military law. 

FORMER TRIAL AND "JEOPARDY " IDENTICAL. That nb man shall 
be liable to be twice tried or punished for the same offence, w& an ancient 
maxim of the common law, which derived it from a still earlier period." 
Whether or not recognizable, a s  has been supposed, in Magna Chartu,M i t  
may certainly be traced in the precept of the Roman civil l a w - m n ,  bis in  
idem." Brought over to this country by our ancestors a s  one of their common 
law privileges,= i t  was incorporated in  the Constitution of the United States 
in a form similar to that in which i t  originally appears i n  the early cases anu 
writings in criminal law? a s  follows--'lwr shaU ang person be subject for 
the same offence to be twice put i n  jeofiwrdy of life o r  limb." And the same 
or a similar provision is contained in the Constitutions of a majority of the 
States. That it takes this form is  explained by the fact that, a t  the period 
of i t s  origin, all the considerable offences in regard to which this right of 
defence would be asserted were felonies punishable capitally o r  by dismem- 
berment.@ I n  the present state of the law, indeed, the provision, a s  worded 
in the Constitution, applies, strictly, to but two or three crimes, a s  treason, 
murder, and piracy; but, construing i t  in  the light of its original bearing 
and its manifest spirit, the U. S. courts generally have viewed it  as  covering 

in principle all other crimes,* and have held the phrase "put  in 
389 jeopardy" to mean practically the same as  tried:' thus giving to such 

provision substantially the effect of the declaration expressed in the 
military statute. 

62 1 Chitty, C. L., 463 ; State  v. Elden, 41  Maine, 169. 
 
62 U. S. v .  Gibert, 2 Sumner, 38, 42. 
 
"U. S. v .  Gibert, ante; Burns v. People, 1Park., 184;  Stale  v. Townsend, 2 Harr., 543. 
 
j5Klock v. People, 2 Park., 682.

"McGinnis v. State, 9 IIumph., 4 9 ;  State  v .  Cooper, 1 Green, R70. 
 
67 U. S. v. Gibert, 2 Sumner, 39-41 ; Vaux's Case, 4 Coke, 45,. 
 
68 Com. v Roby, 12 Pick., 502;  State  v .  Elden, 41 Me., 169;  People v.  Goodwin, 18 
 

Johns., 200. 
S. v. Gibert, 2 Sumner, 19, 45 ; 1 Bishop, C. P. $ 990. 
S. v. Percz, 5 Wheaton, 579;  U. S. v .  Haskell, 4 Washington, 409, U. S. v. 

Gibert, 2 Sumner, 3 8 ;  U. S. v .  Shoemaker, 2 McLean, 114;  U. S. v .  Watkins, 3 Cranch 
C., 443;  U. S. v. Riley, 5 Blatchford, 204;  1 Opins. At. Gen., 294;  DIGEST, 118. "Th i s  
clause i n  the  Constitution may be considered equivalent to  a declaration of the  common 
law principle t h a t  no person shall be twice tried for  the same offence." Com. v. Roby, 
12 Pick., 502. I t  i s  " a n  explicit and solemn recognition of the  maxim of the  
common law t h a t  no man shall be twice tried for  the  same offence." Hartung v. People, 
26 N: Y., 182. [ I t  may be noted, however, t h a t  t he  rulings of the  State courts on this  
subject a r r  va r i an t ;  some holding tha t  a prisoner i s  in  "jeopardy " when he has  once 
been put on  his t r ia l  before a jury duly empaneled and sworn.] 
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MEANING OF "TRIED AND " TXIAL." I n  so ruling, these coorts 
have further held that the "jeopardy" or " t r ia l"  means the prosecution of 
a case to a verdict; that unless the case h a s  proceeded a t  least to an acquittal 
or a conviction, there has been no trial and therefore no jeopardy?' Similarly 
the word "tried" in  Art. 102 is to be interpreted as  meaning duly p-osemted 
before a court-martial to a bga l  conviction or a ~ q u i t t a l . ~After such a con
clusion the Article prohibits a further trial of the accused except, ( as  will 
hereafter be indicated,) by his own waiver and consent. 

IMMATERIAL WHETHER THERE HAS BEEN A SENTENCE AD- 
JUDGED. I t  is further held by t h e  weight of authority that, to complete the 
trial, no judgment o r  sentence is requisite?' Thus, while in the military pro- 
cedure a sentence properly follows a t  once and a s  a matter of course upon 
a conviction, a court-martial will properly hold a n  accused to have been " tried " 
i n  the sense of the 102d Article, when he has been duly acquitted or con
victed, without regard to whether, in a case of conviction, a sentence or a 
legal sentence has been adjudged." 

IMMATERIAL WHETHER ANY OR WHAT ACTION HAS BEEN 
TAKEN ON THE PROCEEDINGS BY THE REVIEWING OFFICER. 

Further where the  accused i n  a military case has  been once duly acquit- 
390 ted or convicted, he has been " tried" in the sense of the Article, 

although no action may have been taken upon the finding or proceedings 
by the reviewing authority: Nor has he  been any the less " t r ied" where the 
finding has been formally disapprovtd, by such a ~ t h o r i t y ? ~  For the finding 
is no less a consummation in law of the trial, though, from a cause beyond the 
control both of the accused and the court, such b d i n g  has been rendered 
ineffectual. 

TO SUSTAIN THE PLEA, THE FORMER TRIAL MUST HaVE BEEN 
A LEGAL ONE 

1. It mus t  have been before a competent court  hav ing  jurisdiction. If 
the former court either had no legal origin or existence, or was without juris- 
diction of the offence or the person, the trial was a nullity, there was in  law 

81 See authorities cited in last note. A verdict of a jury i s  indeed not essential; tWe 
trial may have been had before a judge similarly authorized to hear and determine. 
State v. Hodgkins, 42 N. H., 476;State v. Andrews. 27 Mo., 267. 

And this is also the rule of the British military code. Army &4ct, sec. 157. 
"This was the view of Justice Story, in  U. S. v. Gibert, 2 Sumner, 58, with which 

i s  the very decided weight of modern authority. 
So it i s  quite immaterial whether a n  adequate or inadequate punishment may have 

ensued. DIGBST,120. 
e5 DICEST, 119-120. And see Macomb, 72; O'Brien, 277 ; Bombay R.,45. A contrary 

ruling was made on this  point by the  Secretary of War in 1844, in  the  case of Lieut. 
D. C. Buell, on the ground tha t  a disapproval renders n finding inoperative. And a 
similar view was expressed by Gen. Canby in G. 0. 32, Dept. of La., 1866. But though 
a finding may be nullified by the a c t  of a higher power, i t  is no less n complete and 
legal conclusion by the court of the trial; and to  hold t h a t  a finding, if disapproved, 
cannot be pleaded in bar of another t r ia l  would be to subject an officer or soldier to  be 
tried a second time or a n  indefinite number of times a t  the will of his commander. 
where he was acquitted when the latter thought he should be ronvicted, or if con
victed, was not, in the commander's opinion, punished with sufacient severity. But 
the Articles of war, while making a n  appioval by the commander necessary to :he enecr
tion of t h e  judgment of the court, (Art. 104,) have not provided t h a t  such action shall 
be essential to  complete a trial. 
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no trial, no jeopardy, and the plea cannot be sustained:' Thus if, upon 
391 a plea of former trial, i t  appeared that  the alleged " trial " was an investi

gation by a ''court of inquiry," '' or by a court not duly constituted or com
posed-as where i t  was convened by a n  unauthorized officer, or was made up, 
(in whole or in  material part,) of officers not qualified to sit on the trial ;or that  
i t  was a trial by a regimental or garrison, o r  a summary, court of a capital 
~ f f e n c e , ~or by a general court of a n  offence cognizable exclusively by a civil 
court;-in any such case there would have been no former trial in law, and 
the plea would not be tenable. 

2. The former indictment, o r  charge, m u s t  have been legal ly sufE4ent. 
I t  has further been uniformly held that  the indictment upon which the .mused 
was first brought to trial must have been valid and sufficient in law, and that 
if it was materially and in substance defective there has  been no jeopardy 
upon which the plea can be  based." And the test applied to  the indictment in  
such cases is-whether the 'same was one upon which a valid judgment could 
have been pronounced, o r  a judgment or sentence not liable to be reversed on 
account of Similarly, in a case of a militarydefects i n  such i n d i ~ t m e n t . ~ ~
charge of which the specification, by reason of the omission of some material 
averment, is  substantially defective, a n  acquittal or conviction upon such 
charge will not protect the accused against a further prosecution for the offence 
intended t o  be but not alleged." So--though such case will be rare-a charge 
upon which a n  accused has been acquitted or convicted may be so vague and 
i n d e k i t e  a s  that  the finding had thereon will be no bar  to a second trial for 
the same offence properly pleaded." 

3. The  proceedings of t h e  former trial mus t  have been wi thout  f a t a l  
defect. To make tenable the plea under consideration, the proceedings 

392 of the former trial must hare been " according to law ; " *' or, as  i t  is 
expressed by Bishop,14 all the "preliminary things of record," necessary 

to sustain the verdict must have been "complete." Thus if upon a military 
trial the court is  omitted to be sworn a s  provided in the 84th Article? or for 

* 2 Hawkins, c. 35, s. 10 ; 1Chitty, C. L., 458 ; Wharton, C. P. & P., 5 438 ; Stevens v. 
Fassett,  27 Maine, 282; Sta te  v. Elden, 41 Id., 170; Marston v. Jenness, 11 N. H., 162 ; 
Com. V. Roby, 12 Pick., 502; 11 Opins. At. Gen., 140; De Hart, 141 ; DIGMT, 118-119. 
" W e  think the  party accused, not having been tried before a tribunal legally consti
tuted, may be brought to  trial before a competent tribunal; * * for this  i s  not 
the  case of re-hearing the  charge, but a case in which there has been no trial a t  all, 
the court having been illegally constituted." Opinion of Crown Lawyers in  Boatswain 
Maxwell's Case, tried by naval court-martial in  1828. Hickman, 124. I n  G. 0, 16, 
Northern Dept., 1865, it was held t h a t  there had been no "former trial " because the 
court, a t  the time of the  supposed trial, had in fact been duly dissolved, and had there 
fore no legal existence. And see G. 0. 72 of 1841.
"See Marston v. Jenness, 11 N. H., 156 ; Wilkes v. Dinsman, 7 Howard, 123. 

"See G. C. M. 0. 32, Dept. of the East, 1892. 

m2 Hawkins, c. 35, s. 8 ;  1 Chitty, C. L., 452, 462; 2 Gabbett, 394; Whayton, C. P. B 


P. 	5 507; U. S. v. Shoemaker, 2 McLean, 117, 120. 
lo2 Hawkins, c. 35, s. 8 ;  1 Chitty, C. L., 464: Com. v. Olds, 5 Litt., 140. 
n See DIGEST, 119.
" See De Hart, 145. And compare U. S. z. Shoemaker, 2 McLean, 120; Com. u. 

Hatton, 3 Grat., 623. 
7s Com. v. Goodenough, Thach., 133. 
' 4  1 C. L. 5 1020. There must not have been what is known a s  a " mis-trial." See 

DIGIST, 	119. 
75 See 3 Opins. At. Gen., 398. 



262 MILITAFtY LAW AND PRECEDENTS. 

any cause i s  reduced to less than five members a t  t h e  finding? or  its proceedings 
a re  invalidated by other fatal defect," its acquittal o r  conviction will not con- 
stitute a legal trial pleadable in  bar of a subsequent prosecution. But the 
defect must be absolutely fatal, not merely a serious irregularity furnishing 
ground for disapproval. 

4. The finding itself m u s t  have been complete and  valid. It may happen 
that although the proceedings a t  the former hearing were regular and legal 
down to the finding, this may have been so  erroneous or imperfect a s  not to  
constitute legal jeopardy.'' Thus a jury, in convicting, may find but a part of 
the matters put in issue in  the indictment ; l a  or may make a special findlng 
omitting to include some essential element of the crime, a s  malice; " or  may 
find the defendant guilty of an offence wholly distinct in law and fact from that  
charged." So, a court-martial may find the accused not guilty of the specifica- 

tion, where there is but one ;or  not guilty of all the specifications, and yet 
393 guilty of the charge; " or not'guilty of the specific offence charged but 

guilty of another and distinct specific offence not included in i t ;  or not 
guilty of " conduct to the prejudice of good order and military discipline," but 
guilty of a specific offence;% or i t  may in i t s  finding of guilty on the charge 
make such exceptions from the specification or  charge a s  not to leave enough to 
constitute the offence charged or  any offence." I n  all such cases there will have 
been no legal finding and therefore no legal trial upon which the pre3ent plea 
can be predicated. 

DISCONTINUANCE BEFORE FINDING NOT EQUIVALENT TO AC
QUITTAL OR AMOUNTING TO JEOPARDY. It remains to notice the 
principle, applicable equally to civil and military cases, that  where, instead of 
a complete trial on the merits, the proceedings a re  discontinued by some inter- 
locutory action, the accused, though not in fault, i s  not to be regarded as  having 
been acquitted or  put in jeopardy. Thus where an indictment has been duly 
abated by the entry of a mne proseqzci, or on a motion to .quash, demurrer, or 
other proceedings; o r  where the trial has been broken off by reason of the 

78 DIGEST,87, 88, 119. And compare Brown v .  State, 8 Blackf., 561,where, it appear
ing from the record " that the cause had been tried by eleven jurors, the court held 
the trial to  be a nullity, set  aside the judgment, and remanded the cause for another 
trial." And see 1 Bishop, C. L. f 1040. 

See Macomb, 41. 
78 The accused must be Zegitimo mod0 acquietatus. Vaux's Case, 4 Coke, 45. 
" a L ' N ~judgment can be given on a verdict which leaves undecided any part of the 

matter pu t  in issue." King v. Hayes, Ld. Raym., 1518. And.  see U. S. v.  Watkins, 3 
Cranch, 570; State  v. Sutton, 4 Gill, 497. Or where the verdict is not " responsive to  
the indictment." State  v. Dingee, 17 Iowa, 232. 

so Webber v. State, 10 Mo., 40. 
Com. v. Smith, 2 Va. Cas., 327; State v. Spurgln, 1 McCord, 252 ; State v.  Valentine, 

6 Yerg., 533 ; Sta te  v. Mead, 4 Blackf., 309 ;Wright v. State, 5 Ind., 527. 
t,a See this form of finding disapproved as  a nullity in G. 0. 60,Army of the Potomac, 

1861 ;Do. 95, 107, Id., 1862 ; Do. 6,Dept. of Cal., 1865 ; Do. 9,Dept. of the  Gulf, 1873. 
"See this finding similarly disapproved in G. 0. 14, 27, Army of the Potomac, 1864; 

Do. 231, Fif th Mil. Dist., 1869. 
' 

84 See this  finding similarly disapproved in G. C. M. 0.78,Dept. of the Mo.. 1874;DO. 
6,Dept. of t h e  Gulf, 1876. 

See findings of this nature disapproved in G. 0. 34,Dept. of the Mo., 1863;Do. 20, 
54,Northern Dept., 1864,Do. 28,Dept. of the N. West, 1865 ; Do. 41,Dept. of the Platte, 
1870 ; Do. 6, Id., 1871. 

I t  should Be noted here, a s  applicable generally, tha t  though for any of the causes 
mentioned the trial may not have been a legal one, yet if the accused, having been con
victed thereon, has undergone a sentence thereupon adjudged, he is not again amenable 
to trial for the same'ogence. 1 Bishop, C. L. 5 1023;Com. v.  Loud, 3 Met., 328. 

People v. Barrett, 1 Johns., 69: Stevens v.  Passett, 27 Maine, 282, 1 Eishop, C. L. D 
1014, 1021. 
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death or disability of a juror or the judge, or of the defendant himself ;" or 
where by reason of an irreconcilable dieereace of opinion among the jurors the 

jury has been discharged '-the defendant has not been legally " tried " 
394 and cannot plead autrefois acquit upon a separate trial for the same 

offence. So, a t  military law, neither'a mere arraignment? nor an arrest, 
followed by a discharge without trial,0" nor a service of charges withdrawn or 
dropped without prosecution, nor a withdrawal of the charges after arraign- 
ment or pending the trial: nor a discontinuance of the proceedings, by the order 
of the convening authority, for any cause before a finding:' nor a permanent 
interruption of the same by reason of war or other exigency, nor a failure of 
the court to agree upon a finding, followed by a dissolution 01-will amount to 
an acquittal or a " trial " of the accused. 

THE OFFENCE FOR WHICH THE FORMER TRIAL WAS HAD MUST 
BE THE SAME AS THAT WHICH IS  TIXE SUBJECT 0k THE PENDING 
TRIAL. This, or the shorter phra-"the offences must be the same," is 
substantially the form in which the proposition is usually expre~sed."~ Strictly, 
however, the more accurate statement would be, that, to sustain this plea, the 
offences must be either:-(1) Identical, or ( 2 )  So related, from the fact that 
one is included in the otller, that an acquittal or conviction of the one neces- 
sarily puts the accused in jeopardy of the other. 

IDENTICAL OFFENCES. The identity must, i t  is held, be one both in law 
and in fact; for, as remarked by Chief Justice Shaw in Commonwealth v. 
RohyF-" It is obvious that there may be great similarity in the facts where 
there is  a substantial legal difference in the nature of the crimes; and, on 
the contrary, there may be considerable diversity of circumstances where the 
legal character of the offences is the same. As where most of the facts are 
identical, but by adding, withdrawing or changing some one fact, the nature 

of the crime is changed." 
395 The identity need be substantial only:" it is not essential that the 

indictments or charges should be expressed in the same language. The 
circumstance alone that different words are used in setting forth the offences 
does not indicate that they arp not the same, for the same offence may be 
expressed in different terms in two indictments or chargmw In a case of doubt, 
the usual test of their identity is, the determination of the question whether 
the same evidence will support both.M 

INSTANCES OF OFFENCES HELD NOT IDENTICAL BUT DISTINCT. 
Where, by the application of this test, the offences are ascertained to be not 
identical but distinct, a plea of former trial cannot of course be sustainedPZ 

1 Bishop, C. L. B 1032 ; Wharton, C. P. &i P. 5 508 ; U. S. v. Shoemaker, 2 McLean, 
117; U. S. v. Haskell, 4 Washington, 402. 

'U. S. e. Perez, 9 Wheaton, 579; 1 Bishop, C. L.,8 1033, and cases cited; Kelly v. 
U. 	S., 27 Fed., 616. 

BBCompare State v. Benham, 7 Conn., 418. 
*De Hart, 142, 145; Ben&, 100; 1 Opins. At. Gen., 294; Mnrston o. Jenness, 11 

N. H.,156. 
DIGEST, 119. 

O2 See 1 Bishop, C. L.5 1049. 
0812 Pick., 503. And see State v.  Elden, 41 Maine, 170; Burns v People, 1 Park, 

182. 
See 2 Gabbett, 330. 

" 1 Bishop, C. L. 1 1050. And see Wilson v. State. 24 Conn., 57, 69. 
" 1  Bishop, C. L. $ 1051; Corn v. Olds, 5 Litt., 139; Com. v.  Curtis, Thach., 207: 

State v. Birmingham, 1 Busbee, 122; Durham v.  People, 4 Scam., 173; Simco v. State, 
9 Texas Ap., 338, Rex v.  Sheen, 2 C. & P.,634.
" 1 Chitty, C. L.,452. 
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Offences relating to  tlie same subject matter may yet be quite distinct in  that 
the one is not characterized by some essential fact and legal element necssary 
to  constitute the other. For  example, a trial for enzbmxlemmt cannot be 
pleaded in bar of a trial for the same act  charged a s  lwceng, or vice versa, 
since the former offence, which consists in  the appropriat i~nof property by tlie 
party to whose charge it has been committed by the  owner, is quite discinct 
from the latter, which is a taking without the  consent and against the will 
of the owner. So, of the two offences of the larceny of certain articles and 
of the receiving and concealing of t h e  same articles ; these offences being dis
tinct in  that the latter is characterized by a n  animss quite other than that 
of conversion to the party's own use, a n  essential feature in l a r~eny .~ 'So ,  
the offences of larceny of certain property and burglary with intent to com
mit a larceny of the same property a r e  held to be so distinct that  a trial for 
the one cannot be pleaded in bar  to  a trial for the  other." So, a conviction 

or acquittal of a simple assault and battery has been held to be no bar 
396 to a trial for the same assault with intent to commit a fe1ony.'O0 And 

a conviction of assault and battery has' been declared no bar to an in
dictment for  manslaughter for the killing of the same person, who had mean
while died of the assault.' 

Further, two or more offences, though committed a t  the same time, by tho 
same act, and a s  parts of the  same transaction, may, if separable, be wholly 
distinct in law, so that  a conviction or acquittal of one cannot be pleaded in 
bar to a trial for another. Thus a person by the same blow, shooting, or other 
violence, may kill o r  injure two different individuals; but a trial for the 
murder, manslaughter, or assault and battery of one of them will furnish no 
defence to  a trial for the same act committed against the other.2 So, where 
articles of property belonging to different owners a re  stolen a t  the same time 
by the same person, a conviction or acquittal on a n  indictment for stealing 
property of o n e  of the owners will not, a s  it has been held: (though the 
authorities on this point a r e  variant,) bar  a trial for stealing articles be
longing to another. 

These remarks and rulings are  applicable to  military cases. To add in
stances from the military service of distinct offences committed a t  the same 
time and in and by the  same act,-the offence of mutiny, or joining in mutiny, 
may involve with it a violation of Art. 21; so, the offence of behaving with dis
respect to a commanding officer may concur with that  of a disobedience of his 
older ;so, the offence of disobedience of orders, or of absence without leave, may 
concur with the offence of misbehaviour before the enemy. Yet a trial for one 
of these concomitant offences would not operate a s  n legal bar to a subsequent 
prosecution for the other. 

Mil i tary a n d  civil crimes involved in same act. A further class of 
offences, apparently identical but distinct i n  law, may here be noticed. 
These a re  the offences which, though involved i n  the same act, are  dis
tinct in this, that, while one is a n  offence against the ordinary criminal law 

of a State or of the United States, the other is  a breach of military dis
397 cipline made exclusively punishable by the Articles of war. Thus a sol

dier convicted by a general court-martial. under Art. 21 or 22, of a n  

"Foster v. State, 39 Ala., 229. 
O0 Wilson v. State, 24 Conn., 5 7 ;  State z;. Wnrner, 14 Ind., 572;  Howard v. State, 8 

Texas Ap., 447. 
looState v. Hattabough, 66 Ind., 223. 
'State v .  Littlefleld, 70 Maine, 452 ; 1 Bishop. C TJ.. F 1050. 

Wharton, C. P. & P. § 468, 469;  State v: Standifer, 5 Port., 531 ; Vnughan v. Corn., 
2 Va. Cas., 273;  Greenwood v.  State, 64 Ind. ,  250 

Wharto~l,C. P. & P. f 470;  1 Bishop, C.L. 5 1061. and cases cited. 
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offering of violence or  mutinous ac t  which resulted in the killing of a superior 
officer, would remain liable to a n  indictment for murder i n  a State or U. 8. 
Court, on account of the homicide involved; and vice versa. Where indeed the 
offences a r e  crimes of which military courts a r e  invested with jurisdiction con
currently with the criminal courts, ( a s  for example, the crimes cognizable by 
courts-martial under Art. 58, in  time of war,) the  same are not distinct but 
identical in  law, and a n  acquittal or conviction of one of such offences, or 
rather of the actual single offence, In a civil court, will be a complete bar to a 
prosecution of the same in a military court, and vice versa.' 

The subject of double amenability for and jurisdiction of military and civil 
offences involved in the same acts hns been considered in a previous Chapter.' 

OFFENCES OF WHICH THE ONE IS INCLUDED IN THE OTBER. 
The cases in which offences a re  so f a r  included .the one within the other, and 
a t  the same time so legally related to  each other, that  an acquittal or con
viction of the one will bar a trial for the other, may be divided into three 
classes, a s  follows :

1.Cases where the offence which is the subject of the pending trial is 
included within the offence which was the subject of the former trial, and is 
one so related to  i t  in  law that under a n  indictment for the major offence 
there may legally be a conviction of the minor? 

Here a previous conviction or acquittal of the major offence will be a bar 
to the prosecution for the minor; in  other words a conviction or acquittal 
of the whole is a conviction or acquittal of every part. Thus an acquittal upon 
a n  indictment or charge for murder is % b a r  to a subsequent trial for the 
same homicide charged a s  manslaughter, since the latter crime is neces

sarily included in the former, which is also unlawful killing with. the 
393 additional element of deliberate evil purpose, and since under an indict- 

ment for murder there may legally be a conviction of manslaughter. 
So, a verdict upon a trial for  robbery is a bar  to  a.t r ia l  for a larceny of the 
property taken, since every robbery includes a larceny, (with the additional 
element of force or intimidation,) and since also there may legally be a con
viction of larceny under a n  indictment for robbery. So, for similar reasons, 
a trial for an assault and battery may be pleaded to a prosecution for the 
assault. Similarly, a t  military law, a conviction or acquittal of desertion may 
be pleaded in bar of a trial for the minor offence of the absence-without-leave 
included in it. Nor can one tried for any specific military offence be sabse- 
quently tried for the disorder or neglect, to the prejudice of good order and 
military discipline, which may have been involved therein.? 

2. Cases where, under an indictment or charge for the major offence, the 
accused has actually and legally been convicted of the minor included offence, 
and is again brought to trial for t h e  major offence. 

I n  such cases the accnsed has been fully tried for the major offence and 
convicted of such part of i t  a s  he was found to have committed. Such con- 

'Coleman v.  Tennessee, 97 U. s.,512-5 ; People v .  Gardner, 6 Park., 143 ; G. 0.29, 
Degt. of tine N. West, 1864; Do. 32, Ikpt. of La., 1866; 1 Kent Corn., 341, note; 
DIGEST, 49. 

See Chapter XIII, p. 134, and cases cited. 
8 "A former conviction is a bar to a trlal for any offence of which the defendailt might 

have been convicted under the indictment and proof in the first case." State u. 
Nunuelly, 43 Ark., 68. 

See DIGEST, 118. In G .  0. 55, Dept. of the Tenn., 1866, an acquittal upon a charge 
of assault and battery with intent to kill-a specific offence made punishable by the 
present Art. 58-was properly held to br a bar to  a Second trlal for the same battery, 
charged as a disorder " to the prejodice," kc. 
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viction thus operates a s  a perfect bar.' For, a s  i t  is expressed in an adjudged 
case "' The jury, in  contemplation of law, render two verdicts, one acquitting 
the accused of the higher crime charged in the indictment, the other finding 
him guilty of a n  inferior crime. * * - * The verdict of manslaughter is 
as much a n  acquittal of the charge of murder a s  a verdict pronouncing his 
entire innocence would be." Upqn the same principle, if an accused, charged 
with robbery, were convicted of larceny only, he could plead such conviction 
in bar of a second trial for the  robbery. So, a conviction of absence-without- 

leave under a charge of desertion; or of " conduct to  the prejudice of good 
399 order and military discipline" under a charge of " conduct unbecoming 

an officer and a gentleman" or  under a charge of any specific military 
offence, is a bar to a subsequent trial for the offence originally charged. 

3. Cases, the reverse of those of the 1st class, where, after a trial for a minor 
offence which is included in a certain major offence, the accused is brought 
to  trial for the latter. 

Here, by the weight of modern authority, the former trial is held pleadable 
in  bar, provided the minor offence is one of which there could be a legal con- 
viction under a n  indictment or charge for the major.'' The principle of course 
is that, as  the accused, upon the second trial for the major offence, is legally 
liable to be convicted of the minor included offence, he is by this trial again 
put in jeopardy for a n  offence for which he has already been once tried." 
Upon this principle a n  acquittal, upon a n  indictment for manslaughter, is held 
pleadable i n  bar to a second trial for the same homicide charged a s  murder ;la 

a conviction upon a n  indictment for larceny is similarly held t o  bar  a trial 
upon a charge of robbery founded upon the  same transaction;" and a convic- 
tion of a n  assault is held to be a bar  to  a trial for the battery committed a t  
the  same time." 

Courts-martial being governed in general by the rules of evidence appli
cable to criminal cases," a trial upon a charge of absence-without-leave would 
properly be held pleadable in bar of a subsequent trial for a desertion charged 
to have been actually committed in  and by the same unauthorized absenting 
of himself by the accused; and a trial for a disorder o r  neglect under Art. 62, . 

in  bar of a subsequent trial for a specific offence which the same disorder 
or neglect was claimed to have amounted to. 

THE FORM OF THE PLEA, AND THE EVIDENCE TO SUSTAIN 
400 IT-Form of the Plea. "This plea," to employ the description of Chitty? 

" i s  of a mixed nature, and consists partly of matter of record and 
partly of matter of fact. The matter of record is the recital of the former 
indictment and acquittal o r  conviction; the  matter of fact is the  averment of 
the identity of the offence and of the person." 

I n  the military practice, therefore, the plea, (which should preferably be 
in  writing,) will properly consist of a statement to  the effect that, by a court- 

8 Wharton, C. P. & P., § 465; 1 Bishop, C. L., $ 1056, Hurt v.  State, 25 Miss., 378; 
Grennan v.  People, 15 Ills., 517; State 21. Norvell, 2 Yerg, 27. 

Hurt v. State, mte.  
lo1 Bishop, C. L. 5 1057 ; And see Corn. 1'. Squire, 1 Met., 264-5. 
" 1 Bishop, C. L. 5 1057. 
= 2  Gabbett, 33; 1 Bishop, C. L. $ 1055; Wrote's Case, 4 Coke, 45; Holcroft's Case, 

Id., 46;  Corn. v .  Curtis, Thach., 206; Corn. v.  Roby, 12 Pick., 504. 
laState v .  Lewls, 2 Hawks, 98. 
"State v.  Chafin, 2 Swan, 93, where the court say: "The one is a necessary part 

of the other; and if he be now punished for the battery, he will thereby be twice 
punished for the assault " included in it. 

16 See Chnpter XVIII. 
lB 1 C. L , 459. 
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martial convened by a certain described order, the accused was, on or about 
, (giving the prior date or time of the trial,) duly tried upon a charge 

of -, (reciting0the charge and specification or specifications in full or in 
substance,) and was duly acquitted or convicted of such charge, &c.; l7 and 
that the'offence for which he was so tried and acquitted, or convicted, is the 
same with the offence set forth in the charge to which the plea is made. Or 
if the offences are not identical, an averment should be substituted to the 
effect that the offences are so related that the conviction or acquittal of the 
former operated a s  a bar to a trial for that: which is the subject of the 
pending prosecution. While the plea in a military case need not be so techni
cal as in the criminal procedure, a mere general plea that the accused had been 
previously tried for the same offence, without any of the particulars above 
indicated, would, strictly, be insufficient, and the court would be justified in 
declining to entertain it wlthout amendment." A plea, indeed, thus or other- 
wise imperfect in form, (or a plea showing on its face that the former court: 
was an unauthorized body or without jurisdiction, or  that the charge was an  
insufficient basis for a finding, or that the finding was not a legal one, &c.,) 
would be liable to be struck out on motion,of the judge advocate. The court, 
however, would properly afford the accused reasonable time to amend and 
complete his plea. 

Explanation of variance. If there appear on the face of the plea any 
401' material variance between the two charges, a s  to name of person, de

scription of property, place, date, &c., such variance should properly be 
explained by a special averment of fact sufficient to reconcile the two in 
law; otherwise the plea may run the risk of being disallowed." So, where, 
since the former t r i a l  the rank, or office, regiment, corps, &c., of the party 
has been changed, an  averment will properly be added stating the fact and ex- 
plaining the cause of the change and exhibiting the identity of the accused. 

Evidence to  sustain the  Plea. The burden of the proof of the plea is  of 
course upon the a c c u ~ e d . ~  It will be for him to establish-(1) the existence 
of a record of a legal acquittal or conviction; (2)  the fact of the identity of 
the person and offence. The quality and extent of the evidence required in 
a particular case will depend upon the issue made: the prosecution may 
traverse, orally or by written " replication," either the entire plea or one or 
more of its averments." 

Proof of the record. The record in a military case is commonly proved by 
a copy of the original a s  recorded in the Judge Advocate General's Department, 
(or-if a record of an inferior court-at the Headquarters of the military 
Department,) authenticated by the legal custodian in the form usually prac- 
ticed for the purpose. If the accused, prior to the arraignment, has not had 
a reasonable time within which to procure the copy, he will be entitled to a 
continuance under Art. 93." The judge advocate, however, may admit the 

"A copy of the Order of publication of the proceedings, (if any was issued in the 
original case,) exhibiting the charges, findings, kc., may well be incorporated with 
or appended to the plea. As to the use of the same as evidence, see post. 

-Compare Atkins v. State, 16 Ark., 573; Wortham v. Corn., 5 Rand., 677. 
Compare State v. Risher, 1 Rich., 219. 
Com. v. Daley, 4 Gray, 209; Wharton, C. P. & P., g 481, 483. That the accused 

must prove his plea; that the c o h t  cannot accept i t  as true on his mere statement 
without evidencesee G. 0. 33, Dept. of Arizona, -1877. 
a Wharton, C. P. & P. 5 483; Duncan v. Com., 6 Dana, 295. 
" 2  Gabbett, 334 ; 1 Chitty, C. L., 469; State v. DeWitt, 2 Hill, 241 -2 ; Com. v. 

Myers, I Va. Cas., 232. 
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existence of the record and its contents a s  stated in the plea, contesting only 
the legality of the finding or the identity of the accused. I t  will then not in 
general be necessary to procure a copy of the record :a copy indeed of the Gen- 
eral Order promulgating the proceedings of the former trial, and setting forth 

the convening of the court and  the trial, the charges and specifications 
402 in full, and the findings, may in such case be quite sufficient for the use 

of the parties and to inform the court. I f  it is  the legality of the trial 
which is  contested, the issue must be determined upon the  record itself, (or 
the Order as presenting i t s  main features;) no extrinsic evidence being ad- 
missible to  vary or  contradict it.'' I f  upon the  face of the  record, (o r  from the 
Order as i ts  substitute,) it appears that  the court was not legally constituted, 
or was without jurisdiction, or that  the proceedings were fatally irregular, 
or that  the  charge or  linding was insufficient in  law,-the defect cannot be 
remedied by other testimony, and t h e  plea, upon the principles heretofore con- 
sidered, must be overruled. 

Proof of identity. To establish, however, the averment of identity, either 
a s  to person or a s  to  offence, evidence outside the record is admis~ible.~' 
Whether indeed the offences a r e  the same will in general be apparent from a 
comparison of the circumstances, names, places and dates, set forth i n  the speci- 
fications of the two charges. But  where there is  a material and substantial 
variance between them, some evidence, such as  the testimony of the officer o r  
officers who preferred or investigated the several charges, the judge advocate 
who conducted the original prosecution, o r  other individuals familiar with the 
facts, will be necessary to assimilate the  offences.25 As to the identity of 
the persm--evidence on this point will be especially called for where a con- 
siderable period has elapsed since the former trial, and the soldier then appeared 
under a n  alias or has  since changed his name, and the second trial is ordered 
a t  a station remote from that  of the first: i n  such cases some testimony such a s  
that  of a member o r  the judge advocate of the former court, or of n witness a t  
the trial, or other person then present or otherwise recognizing the accused 

as the same individual, will be required to sustain the plea. 

403 WMVER OF THE RIGHT TO PLEAD FOBMER TRIAL. I t  is  
now abundantly established by the adjudications in criminal cases that 

the constitutional right to be exempt from being twice put in jeopardy, or twice 
tried, for the same offence, being for the sole benefit of the accused party, may 
be, expressly o r  impliedly, m & e d  by him." The same principle has been recog- 
nized a t  military law. It mas held by Attorney General Wirt, in 1818, that the 
provision of the Articles of war, that  "no person shall be tried a second time for 
the same offence," did not apply to a case in which the accused, upon a convic- 
tion and sentence being disapproved by the reviewing authority, himself applied 
for a new tcial : the right to take advantage of the provision of Art. 102 being 

23 Douglass v.  Wickwiee, 19 Conn., 489 ; Martha v .  State, 26 Ala., 75. 
* Wharton, C. P. & P. 481;  People v. McGowan, 17 Wend., 415;  Do. v .  Barrett. 

1 Johns., 6 9 ;  Dunn v. State, 70 Ind., 47. 
26 Compare 2 Gabbett, 330-1; Wilson v .  State, 24 Conn., 6 3 ;  Durham v .  People, 

4 Scam., 172;  People v. McGowan, 17 Wend., 389. W h ~ r othe two indictments clearly 
set forth distinct offences, there can be no question of variance, and no evidence to 
assimilate the offences will be admissible. Martha v.  State, 26 Ala., 72. 

* 1 Bishop, C. L. D 992, 995, 998, 1001, &, Whnrlon, C. P. & P. $ 518;  U. S. v.  
Harding, 1 Wallace Jr., 127;  State v. Gurney, 37 Mnine, 156;  Veatch v. State, 60 Ind., 
291 ; Brennan v. People, 16 Ills., 511. 
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thus deemed to be ~ a i v e d . ~  An accused would, it  is believed, also waive by 
implicatiori this right, where he applied to the reviewing authority or President 
to have a conviction and sentence in his case disapproved or pronounced invalid 
on the ground of illegality, and this action was taken a s  requested.% Ail ac
cused, who had in fact been previously tried for the same offence, would also 
waive this right by intelligently pleading guilty or not guilty without interpos- 
ing the special plea under consideration." 

PLEADING OVER. The plea of former b i a l  being overruled by the court, 
the accused will be required to plead over to the charge upon the merits, either 

guilty or not guilty, precisely a s  if no plea in bar had been interp~sed. '~ 
404 This special plea and the plea of the general issue should be kept quite 

distinct in practice ; the former being disposed of before proceeding to the 
other.= And the accused cannot properly be allowed to put the fact of tile 
former acquittal or conviction in evidence under the general issue of not guilty, 
but should in all cases plead i t  s p e ~ i a l l y . ~  

A pardon is an act of grace and mercy presupposing only the commission of 
a n  offence; S3 and i t  is  well settled that, under the plenary power conferred 
upon him in this respect by the Constitution, the President, while not often 
exercising the same before conviction,= may legally pardon a n  offender even in 
advance of trial.% Hence the legality and fitness of a plea of pardon in  a case 
where, after such action, the party is sought to be prosecuted. 

Leaving the subject of the nature and extent of the pardoning power in 
military cases to be more appropriately considered in treating of the function 
of the Reviewing Authority under the 112th Article of ~ a r , ~ - w e  will here 

1 Opins., 233. As to the few cases in which similar action has since been taken in 
the military practice, see DIGEST,536. The new trial has  generally been granted as  ? 

special indulgence to  the accused in lieu of approving and executing his convictioii and 
sentence. 

I n  connection with the  view of Mr. Wirt  tha t  the  benefit of the provision of Art. 102 
may be waived by the accused, may well be noted his view, expressed two years later in  
1 Opins., 383, tha t  the benefit of the provision of Art. 103 may not be waived. (See 
ante, Chapter VI I I ,  p. 85 and note.) It would seem tha t  if either Article mas to  be re- 
garded as  absolute or prohibitory, it would he the  former rather  than  the latter. 

"Compare 1Bishop, C. L. § 998. 
See p o s t "  Pleading over." 

50 Wharton, C .  P. PE P. § 486. Com. z.. Goddard, 1 3  Mass., 460;  Ben&, 108. 
a " T h e y  are distinct issues, and the  jury nlust be separately charged with them." 

Until the issue under the special plea is disposed of, " the re  can be no trial in chief." 
Henry v. State, 33 Ala., 390, 400. And see Foster v. State, 39 Ala., 229;  Dominick v. 
State, 40 Ala., 680. 

"State  v. Barnes, 32 Maine, 530;  Com. v. Olds, 5 Litt., 140. The defence of former 
trial is thus distinguished from tha t  based upon the statute of limitations; the latter 
may be taken advantage of upon the  general issue. See a n t e  
"1 Opins. At. Gen., 342;  6 Id., 21'; Ex parte U'ells, 18  Howard, 311. 
*"A variety of considerations seem to me to render i t  inexpedient, generally, to 

interpose the pardoning power previous to  trial." Atty. Gen. Berrien, 2 Opins., 275 
And see 5 Id., 729 ; 6 I d ,  21. 

as 1 Opins. St. Gen., 342 ; 6 Id., 20-1, 405 ; 8 Id., 2 8 3 4  ; 11 Id., 227. " The power 
extends to every offence known to  the law, and may be exercised a t  any time after i ts  
commission, either before legal proceedings are  taken, or  during their pendency, or 
af ter  conviction and judgment." Bq parte Garland, 4 Walla'ce, 380. 

See Chapter XXI. 
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notice in brief :-I. The occasions and grounds for the plea of pardon in the 
military practice; 11. The form and proof of the plea ;. 111. The procedure 
upon the plea. 

This plea may be offered:-1, Where the accused has been specially 
405 formally pardoned; 2, Where he is included in a general act of pardon 

or amnesty; 3, Where he has  been pardoned constructively. 

1. SPECIAL PARDON. Special formal pardons of military offenders by 
the President have not been frequent; prior to conviction they have been most 
rarely extended; and no instance is known of the specific pleading of one upon 
a n  arraignment before a court-martial. Such a pardon, duly pleaded, would 
of course constitute a complete bar of trial. 

2. GENERAL AMNESTY TO DESERTERS, &c. An informal plea of 
pardon has in some cases been interposed in the military practice, where 
the accused has or claims to have been included in a general amnesty, offered 
by the Pre~ident , '~  in  the form of a Proclamation or General Order, to de
serters or absentee^.^' Pardons, a s  i t  has repeatedly been remarked, may be 
conditional-based upon conditions precedent or subsequent ;SD and these am
nesties have generally proceeded upon the condition precedent that the party 
shall return and surrender himself by a certain day, while some of them have 
contained the condition subsequent that  he shall duly perform duty for the 
remainder of his term, make good the time lost by his desertion, kc. Where a 

pardon is granted upon a condition precedent, the pardon does not take 
406 effect till the performance of the condition: where the condition i s  

subsequent, the failure to perform it  nullifies the grant." 

3. CONSTRUCTIVE PARDON. Where a deserter has  been restored to 
duty without trial, under par. 128, Army Regulations, 'by the authority compe- 
tent to  order his trial,' this action is regarded a s  a constructive condonation 
of the offence, and may be pleaded in bar of a trial subsequently ~ r d e r e d . ~  So, 
a promotion or appointment to a new office, of a n  officer of the army, while 
under arrest and charges for the commission of a certain military offence, will 
operate as  a constructive pardon of such offence, and constitute a valid bar to  

3 7 ~ h a tthe pardoning power includes the  power t o  extend amnesty, see Davies v. 
McKeefy, 5 Nev., 369;  U. S. v.  Klein, I 3  Wallace, 128;  Armstrong v .  U. S., Id., 154. 

"See Proclamations o r  Executive Orders of th is  character, (generally issued af ter  
a war,) published o r  referred t o  in  the  following Orders of the  War Dept.: viz. G. 0. 
of NOV. 5, 1811'; Do. of J u n e  17, 1814; Do. of July  8, 1815; Do. 35 of July 6, 1848: 
DO. 58 of March 10, 1863 ; Do. 35 of March 11, 1865 ; Do. 43 of July  3, 18G6 ; Do. 102 
of Oct. 10, 1873. [De Hart ,  (p. 144, note,) refers to  a fur ther  proclamation of th is  
character, as "made by the  President, af ter  t he  termination of the  Black Hawk War 
in  1832, when many soldiers deserted from dread of the  cholera."] The proclamations 
and orders of March 10, 1863, and March 11, 1865, were issued pursoant to  dircciions 
of ~ c t sof Congress. Several such proclamations were issued by Washington during 
the  Revolutionary War. See 2 Jour. Cong., 294;  G.  0 .  IIdqrs. Army, Morristown, 
April 6, 1777; Do. Hdqrs., Newburg, May 12, 1782. 

30 2 Hawk., c. 37, s. 45 ; 4 Black. Com., 401 ; Ex pccrte Wells, 18 Iloward, 307 ; Com. ,v. 
Ilaggarty, 4 Brewst., 326;  6 Opins. At. Gen., 405;  11 Id., 220; DIGEST, 554. 

40 Flavell's Case, 8 W. & S., 107;  6 Opins., 405. And see U. S. v .  Klein, 13  Wallace, 
142. " I f  a condition subsequent is broken, the  offender could be tried and punished 
for  the original offence. The  breach of the  condition would make the  pardon void." 
11 Opins. At. Gen., 229. 

"DIGEST, 341-2. And see G. 0 .  4, Dept. of the  West, 1861, where t11c plea was sus
tained in cases of soldiers, not deserters, restored to duty while under cllnrg'ea, in the  
same manner a s  deserters, by the  Department Commander, i n  a General Order. 
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a trial therefor.@ But  the mere restoring to command or duty, or ordering on 
duty, of a n  officer or soldier, when in arrest under charges, by his commanding 
officer, while regarded in the English law a s  practically a pardon and plead-
able a s  such i n  bar of trial, is not authorized in our law to be so treated, 
(except in  the single case above mentioned a s  provided for in  the Army Regula-
tions,) and is not so treated in p r a ~ t i c e . ~Nor can the mere fact that  charges 
once preferred have been dropped by a commander be pleaded in bar as  a con-
structive pardon of the same, upon their being subsequently revived and brought 
to trial i n  connection with charges for offences since committed." 

FORM. The plea may be oral or i n  writing. Where the pardon is a 
407 special one, i. e. a formal pardon of the individual, the  plea should 

properly be in a written form, setting forth the date of the pardon, by 
whom granted, and i ts  substance, with a n  averment to the effect that  the offence 
pardoned is the  same with that  which is the subject of the charge. I f  the  
grant is made upon a condition precedent, a'compliance with the same should 
be alleged; if upon a condition subsequent, i t  should be averred that the same 
had been accepted. Where a pardon is claimed under a General Order o r  
proclamation of the President, i t  will be sufficient to refer to  the same orally 
or in writing, stating i ts  date and substance or effect, with an averment that  
the accused belonged to the class described therein, and that  he has complied 
with the conditions imposed thereby; as, for example, i n  returning, a s  a de
serter or absentee, by the time fixed, in since rendering due service a s  a soldier, 
kc. If a constructive pardon is  relied upon, the fact or facts claimed to con
stitute a pardon in law must be set forth-as that the accused was, by a certain 
order, stating its date and source, restored to duty as  a deserter under par. 
128 of the Army Regulations ; or that,  since his arrest and the preferring of the 
present charges, he has been, by the President, promoted to higher rank or 
appointed to a higher office in  the army, Cc. 

PROOF. I n  connection with a plea of special pardon, the original pardon 
should be produced in court, since the court cannot take judicial notice of a 
personal grant of this character." As in a case of a deed, the acceptance of the 
pardon will be inferred from the fact of the making of the plea, without other 
proof. I f  the pardon be conditional, the accused should show that he has duly 
and fully performed the  condition, or has  performed it as  far  as  practicable 
up to the date of the plea." I n  pleading an amnesty offered to deserters, the 
accused,-if the fact does not appear from the averments of the specification 

42 4 Opins. At. Gen., 8 ; 6 Id., 123 ; 8 Id., 237 ; DIGEST, 553. 
4S,Simmons 1 565-7; Clode, 1 M.F., 173, (citing opinions of the Duke of Wellington 

and Judge Advocate General Villiers, and cases of Lord Lucan, Col. Quentin, Capt. 
Achison, &c.) And see Prendergast, 244-5 ; Gorham, 28-9 ; .Jones, 28;  Twyford, 35; 
DIGEST,553. 

44 DIGEST.553 ; De Hart, 144 ; Ben&, 119- ; Ives, 100. 
Is See case in  G.. C. M. 0 .  13 of 1871. 
*See U. S. v. Wilson, 7 Peters, 161. I t  may be noted here that proof of a promise 

to pardon i s  not evidence of pardon : the promise being executory may be withdrawn. 1 1  
Opins. At. Gen., 230. A variance in a pardon as to  the name or description of the bene-
ficiary may be explained by evidence. 2 Hawk., c. 37, s. 6 6 ;  2 Gabbett, 340. 

47 6 Opins. At. Gen., 405 ; Simmons, $ 564 ; Griffitha, 99; Macomb, 40 ;WBrien, 249 ; 
De Hart, 144. 
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a plea of guiity or not g~i1t.y.~' A pardoll, however, may reach an accusecl after 
the trial has been commenced on the merits; in  which case the judge advocate, 
(no occasion appearing for raising a n  issue,) will, (with the sanction of the 
reviewing authority,) p rop~r ly  enter a nolle prosequi.* Indeed, a s  it  has been 
remarked by Atty. Gen. Gushing:' the President, without resorting to a grant in 
the ordinary form, may practically exert the pardoning power "by order of 
uolle prosequi pending a prosecution." 

TV. PROCEDURE ON SPECIAL PLEAS IN  GENERAL-RDER OF  THE COYMANDEB. 

Where a special plea, interposed by the accusecl, is allowed by the court, the 
proceedings are, as  already indicated, for the time a t  least terminated, and the 
court adjourns, the record of its action being forthwith transmitted to the 

reviewing authority. Such authority indeed, as  remarked on the subject 
410 of the Plea to the Jurisdiction,"' may disapprove the action of the court 

and order i t  to procded with the trial. A court-martial-a mere instru- 
mentality for the maintenance of discipline in 'the army-is not vested by 
statute with power of final disposition of a case under these circumstances, and, 
in  the absence of such power, i t  is subject, in regard to i ts  procedure, to  the 
orders of the commander by whose order i t  was created. 

Tlle action of a court-martial upon a special plea, motion,6' or other interlocu- 
tory issue, where no such power is given it, cannot be allowed to be independent 
of the approval of the commander without authorizing insubordination or 
assumption in a body which would be wholly unwarranted in a separate member. 

The court may thus legally be ordered by the proper superior to proceed with 
the trial, notwithstanding its allowance of the special plea. But before making 
such order the commander may well pursue the less positive course of returning 
the proceedings to the court for revision by it  and correction of its action. 
Should it  decline to nlalie the proper correction, the commander should not 
hesitate to resort to a positive order, if due considerations of justice demand it." 

51 2 Hawk., c. 37, s 59, 67; 4 Black Corn., 402 ; 2 Gabbett, 34&1 ; U. S. v .  Wilson, 
7 	Peters, 162 ; Hough, 905. 

6s As to this proceeding, see Chapter XV. 
6%8 Opins., 283, 284. 
*Ante,  page 249. 
688s to  the procedure on Motion, see ante, p. 262. 
60 Such orders a re  believed to h a r e  been given more frequently a t  a n  earlier period 

than later. A precedent is found in G .  0,of February 6th and 22d of 1822, where a 
court first directed " t o  reassemble for the  purpose of reconsidering i ts  proceedings," i s  
subsequently ordered by the  Secretary of War, to "proceed and t ry Bvt. Major Saml. 
Miller of the U. S. Marine Corps, upon the charges and specifications preferred by Lieut. 
Howle of said Corps, which charges and specifications were rejected by said court." 
The course held legal in the text was more recently substantially pursued in two cases 
in  the Dept. of t h e  P l a t t e t h a t  of Pvt. B. Watkins, (G. C. M. 0. 62, Dept. of the Platte, 
1891,) and  t h a t  of Pvt. John Kitt. (Do. 58, Id., 1592.) I n  each case the court, having 
sustained a plea to  the jurisdiction, i t s  actlon mas disapproved by the Dept. Commander 
and the proceedings returned for completion of the trial, which was thereupon completed 
accordingly, by the hearing of evidence, and, in the one case, by a formal acquittal, and, 
in the  other, by a conviction. [These particulars are  not set forth in the G. C. M. O., 
but appear in the records of trial I I n  a naval case, published in G .  C. .M 0. 9, Navy 
Dept., 1893, the  Secretary of the Navy declined to approve the  exercise of a similar 
authority by a convening officer, on the around of want of precedent and because he 
considered the power to  be a " dangerous " one. There are, a s  we have seen, precedents in 
the army, and, in the opinion of author, there can be no material danger attending a 
resort to the  power, where properly called for by the  requirements of justice. 

616156 0 - 44 - 18 
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Besides the regular special pleas above considered, a few others, not 
properly admissible a s  separate pleas, have in  some instances been offered in 
military cases-as follows : 

FORMER PUNISHMENT. The plea of former punishment, i. e.  that the 
accused has already been adequately punished for his offence by his command- 
ing officer, though recognized in the English pra~t ice , '~  is not known to our 
military law,m and when made on our military trials has been properly over
ruled.'"here indeed a n  accused has, prior to trial, been subjected, on ac
count of his offence, to any physical punishment, or to reduction to the ranks, 
or to a protracted arrest, or other unusual or unauthorized discipline, he may 
properly show the fact in evidence on the general issue, in mitigation of such 
sentewe as  the court, in the event of his conviction, may impose." But, ex- 
cept in this form, he cannot avail himself of such circumstances, upon a trial. 

ILLEGAL ENLISTMENT. The accused, upon arraignment, has sometimes 
pleaded that on account of some illegality in his enlistment, as  that he was 
under age,% or that he was enlisted for three years when the law required 
that  all  enlistnlents should be for five,B5 kc., h e  was not amenable to  trial. But 
no such form of special plea is recognized in our lam. If  the accused, by 

reason of an invalid enlistment, is  not duly or legally in  the army, 
412 he should, regularly, offer the facts in evidence under a plea to the 

jurisdiction,or bring them out under the general issue. 

RELEASE FROM ARREST, &C. Release from arrest upon the charges, 
: L U ~restoration to duty, before trial,-already noticed as  not ground for a 
plea of pardon, (except in cases of deserters, u n d e ~  par. 223, Army Regula- 
tions,)-is, similarly, no ground for a special plea in bar of tr;al." 

OTHER SUBJECTS. Such objections, (which hare  been taken in some 
cases,) a s  that  the accused a t  the time of the arraignment is undergoing a 
sentence of general court-martial; " or that  owing to the long delay in  bringing 
him to trial he is "unable to disprove the charge or defend himself ;"" or  
that he has not been furnished with a copy, or a correct copy, of the charges ;OD 

or that  his accuser is actuated by malice or i s  a person of bad character?-are, 
it need hardly be said, not proper subjects for special pleas; however mhch 
they may constitute ground for continuance, or affect the question of the 
measure of punishment. 

Simmons 5 561-563 ; Army Act, 46, (7 . )  
OiSee De Hart ,  145; Ben& 103. A plea of this nature, however, seems t o  have 

been recognized in the practice of our navy. See case of Lieut. Stanley in Captain 
Jones' Trial, p. 310 ; also case 'in G. 0. 137,Navy' Dept., 1869. 

OZ G'. 0.27, Army of the Potomac, 1861;Do. 73, Third Mil. Dist., 1868;Do. 12.Dept. 
of Cal., 1871;G. C. M. 0. 71,Dept. of Dakota, 1882. 

I t  ha8 been held in a recent case in the  Navg-G. C. M. 0. 9, 50,Navy Dept., 1893
that  a previous public reprimand of an officer by his commander was not a legal bar 
to his trial for the offence committed, or ground for a special plea. 

8 3 D ~ ~ ~ ~ ~ .398, .4nd see the three last G. 0.cited in the preceding note. 
ffl G.0.52,Dept. of the  East, 1869. 
d5 G.0.82,Dcpt  of Dakota, 1869. 
OB G. 0.7,Dept. of the  Mo., 3868 ; Do. 32,Fifth Mil. Dist., 1868. 
O7 G. 0.30,Dcpt. of the Pacific, 16G4. 
- G .  C. Rl .  0. 85,Drpt. of the Rlo., 1869. And see G. 0. 33,Drpt. of Arizona, 1871; 

also G .  C. M. 0.34,Dcpt. of th r  I'latte, 1893, citing this  treatise. 
See De Hart, 147. 

?OG. 0.33,Dept. of Arizona, 1871. 
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So, a s  to all such objections a s  a r e  properly matters of defence under the 
general issue;-for example, that  the accused .committed the offence charged 
when insane or intoxicated, .or in  obedience to a military order, or under a 
mistake of fact or law, kc.;--these a re  not within the  scope or purpose of 
special pleas i n  bar, nor can they properly be raised in any interlocutory form 
or otherwise than upon the trial and by the testimony, being, as  they are, 
of the very substance of the  defenke. 

IV. PLEA O F  GUILTY OR NOT GUILTY. 

The accused, upon arraignment, ,having no special plea or pleas to offer, 
(or having presented a special pleg or  motion which has been overruled, or 
the sustaining of which by the court has  been disapproved, and the court 

ordered to proceed, by the convening commander,) proceeds in regular 
413 course to plead--orally--Guilty or Not Guilty, a s  the case may be, to 

the several charges and specifications in their order. 

FORM OF THE PLEA-QUALIFICATIONS AND EXCEPTIONS. The 
general form of this plea has  already been indicated. As to this form i t  is laid 
down by the'authorities that  i t  must be "express, simple and unqualified," no 
statement in  exculpation or justification being admissible in connection with it." 

But though no such matter of evidence, or other matter of explanation or 
embellishment, can form part  of this plea, it may yet, a t  military law, be quali- 
fied in  so f a r  that the accused may except from the application of his answer 
of guilty o r  not guilty to a specification certain words or allegations indicated 
by him. Thus he may plead guilty to a specification except as to some aver- 
ment o r  averments of fact, or a s  to  a word or  words expressive of the intent 
charged, and to this or these, not guilty; o r  he  may plead not guilty to a specifi
cation except a s  to  some portion which is  admitted, and to this portion guilty. 
Another form of qualification of this plea, is the pleading of not- guilty of 
the charge a s  laid, but guilty of a lesser offence included and involved in it. 
Thus a soldier accused of desertion, but claiming that  he  is chargeable only 
with a n  unauthorized absence, may legally plead not guilty of the offence 
charged but  guilty of absence-without-leave. And in so pleading he should, 
further, except from his plea of guilty such words in the specification as 
characterize the offence of desertion, substituting, if necessary, words describ- 
ing the offence actually admitted." This form of qualifying and excepting, 
though not essential, since the court may always m d  the lesser offence if the 
evidence warrants it, is  not unfrequent i n  practice. 

Inadmissible forms. An accused may plead guilty of the specification 
414 but not guilty of the charge, since such plea raises a legal issue, via. 

whether the facts alleged in the specification do constitute the offence 
charged." But the converse plea of not guilty of the specification but guilty 
of the charge, is wholly illegitimate. It neither confesses anything nor con

7 1 4  Black. Com., 333 ;Adye, 158 ; Tytler, 239 ; Kennedy, 92 ; Simmons $ 552 ; Maltby, 
53 ;De Hart, 134, 135 ;G. 0.107 Dept. of the Mo., 1863. 

"=In such a case the plea would ordinarily be-To the Specification, Guilty, except as 
to the words "did desert," substituting the words did absent himself without authority 
from; to the Charge, Not Guilty, but Guilty of Absence-without-leava Or the plea to 
the Specification might be-Guilty, except in so far as it alleges desertion; or Guilty, 
only so far as it alleges absence-without-leave. 

7aThis plea may sometimes be made by a soldier through ignorance when he really 
does not mean to admit the substance of the specification. In such a case i t  was re
marked by the reviewing authority, in G. C. M. 0. 70 of 1875-"The court should 
have advised him to frame his plea more intelligently.'' 
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tests anything, but consists of two incompatible answers which nullify the issue, 
and cannot be admitted a s  pleas by the court.?4 So, the plea to a charge or 
specification of " guilty but without criminality," though sometimes admitted 
in  practice, is irregular and contradictory and not to  be sanctioned.16 I t  is 
practically equivalent to " not guilty " and should properly be made in this form. 

EFFECT OF THE PLEA AS A WAIVER. The effect of the plea of guilty 
o r  not guilty is to waive any defects of form in the charges and specifications, 
which miglit be taken advantage of by plea in abatement, or i t s  substitute, a 
motion to strike out. By this plea, the accused admits his own identity with 
the person described in the charges a s  the offender, and foregoes objections to 
the same a s  inartificial, indefinite or redundant, &c., a s  well a s  to the allegn- 
tions of particular matters of description, or of time and place, a s  being obscure 
or incomplete." A substantial defect, however, going to the sufficiency of the 
charge a s  a statement of a military offence, is not waived." Nor of course can 
any such radical defect a s  ail illegality in  the constitution of the court, or a n  
absence of jurisdiction of the offence or the person, be done away with or 

lessened by this plea." 

415 THE PLEA OF NOT GUILTY-ITS LEGAL EFFECT. This plea, 
which is by f a r  the most frequent in al l  criminal proceedings, whether 

civil o r  military, is also known a s  the general isswe, because lt denies aud\puts 
at issue and to trial all the material allegations in the indictment or charge. 
Where a contest on the merits is proposed, this plea is a n  essential element of 
the proceedings which cannot be dispensed with. It must be made by the 
accused and entered of record a s  a starting point: in its absence the court 
can not supply a n  issue." 

I n  law "not  guilty " is not a denial by the accused of the doing of the specific 
acts or things set forth in  the charge. H e  may have done none of them, while, 
on the other hand, he  may have done all of them, and the plea be a s  proper in  
the latter case a s  the former. For  what he denies is  not the details but the com- 
mission of the legal offence which these details describe; in other words the 
particular offence which, i t  is alleged, the details constitute." Thus the accused 
may well admit the act charged but not admit the animus ascribed to i t ;  or he 
may admit the act and defend it on the ground that  i t  was enjoined by superior 
authority, or compelled by a n  exigency of war or of the service, &c. The plea 
is thus a legal issue, not a moral disclaimer; it  commits the party resorting to 
i t  to no falsehood or deception." Even where every material averment in the 
charge is admitted to be true, and no defence to the same exists on the merits, 

I4G. 0 .  76, Dept. of the East, 1864. 
76 In a case in G. C. M. 0 .  52, Dept. of the Columbia, 1881, a plea of this kind offered 

by the accused was refused to be received by the court, which required him to  plead 
anew. On his  then standing mute, the court directed the plea of not guilty to br 
entered to both charge and specification. 

Wharton, C. P. & P. 5 413;  3 Opins. At. Gen., 549;  O'Brien, 250-1; G. 0. 48, Dept. 
of the South, 1864; Do. 10, Dept. of the Cumberland, 1867; Do. 2, Dept. of the Platte, 
1871 : DIGEST, 591. 

Fletcher v .  State, 7 Eng., 170 ; DIGEST, 591. 
~ ~ M G E S T ,  In Gen. Hull's case, (Printed Trial, p. 118,) the court, referring 326, 591. 

to the charge of " treason" preferred against the accused, expresses the opinion that x 
court-martial "cannot acquire jurisdiction of the offence by the waiver or consent of the 
accused." That a plea of jurisdiction cannot confer jurisdiction where none exists in 
law, compare People v.  Campbell, 4 Park., 386: Do. v. Rnthbun, 21 Wend., 509;  Shoe  
maker v Nesbit, 2 Rawle, 201; Moore v.  Houston, 3 S & R , 190;  Duffield a Smith, 
rd.. 599. 

m Wharton, C. P. & P. 5 400 ; 1 Bishop, C. P. f 801 ; Dollglass v .  State, 3 Wis., 821. 
"See Kennedy, 93. 
"Kennedy, 9 3 ;  Com. v .  Battis, 1 Mass., 94. 
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this plea is always justidable, since i t  is  in general only through this legal form 
 
that all the circumstances surrounding the offence, and which, taken together, 
 

' may very considerably extenuate its criminality, can be brought out in  evidence, 
and the proper measure of punishment be duly deterdned. 

THE PLEA OF GFUILTY-ITS LECtaL EFFECT. The effect in l aw of 
this plea is that  of a confession of the offence or admission of the 

416 act as charged. B u t  it is to be noted that  such plea does not necessarily 
c o n f ~ sthat  a particular legal offence has been committed, for it admits 

only what is charged. If the alleged offence indeed is  duly set forth in the 
charge, such offence is confessed by this plea, and a formal conviction of the 
same must follow." If not duly set forth,-if the facts stated i n  the speciflca- 
tion fall short of constituting the particular offence,-there is  no such confes- 
sion by the plea of guilty and the accused cannot legally be convicted.= Nor 
can such plea confer jurisdiction where not given by law." 

RECEPTION OF THIS PLEA-WITHDRAWAL. This plea is one which 
military courts, in common with civil, should not too readily receive," and 
which, ( a s  h a s  already been remarked,) a judge advocate should not attempt 
to induce t o  be made. Where there is reason t o  suppose that  such plea is not 
both voluntary and intelligent, o r  that  the accused does not appreciate i ts  
legal effect, or is misled a s  to  i ts  influence upon the judgment of the court, he 
should be advised by the court not to  interpose it but to  plead instead "not 
guilty." So, where, after it has been duly made and received, the accused asks 
to be allowed to withdraw it and substitute the general issue, he  should ordi- 
narily be permitted to  do so: indeed the court wil l  properly advise o r  sug- 

gest such substitution if the same appears to  be in  the interests of justice. 

417 THIS PLEA IN CONNECTION WITH A N  INCONSISTENT 
STATEMENT." For the action last indicated there is especial: reason 

where the accused, upon his plea of guilty, proceeds, a s  has  often been done 
by enlisted men ignorant of the legal effect of the course pursued, t o  make to 
the court a "statement" setting forth facts quite inconsistent with such plea. 
Thus, a soldier, after having pleaded guilty to  a charge of desertion, will 
sometimes, in a final address to  the court, s ta te  facts going to show that  his 
unauthorized absence was unaccompanied by the aninvus peculiar to desertion; 
or, where the charge is larceny, that  his unauthorized taking of the property 
was not characterized by a n  animus furandi; or, in any case, that  he  was drunk 
and Ignorant of what he was  doing. So, he may claim i n  his statement that  
he committed the act charged while temporarily insane." I n  such cases, while 

1 Bishop, C. P. 5 795. This is  "the highest kind of conviction of which the case 
admits." 1 Chitty, C. L.,428-9. 

*Wharton, C. P. & P. B 413 ; 1 Bishop, C. P. 5 785 ; Fletcher v.  State, 7 Eng., 170. 
Where the charge is defective in that the offence is  laid under the wrong Article of war. 
"the plea of guilty cannot enlarge the power of the court." G. C. M. 0. 32, Dept. of 
the Mo., 1871. In G. C. M. 0. 79 (H.  A.) of 1891, is  an instance of a plea of-"Not 
Guilty, advice of counsel." 

MAs-in a civil caseneither silence nor consent of parties will supply a jurisdiction 
not given by the existing law. Indiana v.  Tolleston Club, 53 Fed., 18. 

= 4  Black. Corn., 329; 2 Gabbett, 319 ; 1 Bishop, C. P. 1 795 ; Tytler, 237 ; Kennedy, 
86; De Hart, 136. 

1 Rishop, C. P. 5 798 ; Wharton, C. P. & P. g 414 ; 2 dabbett, 319 ; Tytler, 237 : 
Hough, (P.) 780 ; State v.  Cotton, 4 Fost, 143 ;People a. McCrory, 41 Cal., 458 ; DIQEET, 
590. So, the court may in its discretion permit the plea of not guilty to be withdrawn 
and that of guilty, or a special plea, to be substitmted. 1 Chitty, C. L., 423; 1 Bishop, 
C. P. 5 801. 

* See caae in G .  C. M 0. 16, Dept of the Columbia, 1892. 
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capital cases, and especially cases of desertion, not to receive the plea 
419 of guilty, but, entering for the prisoner the plea of not guilty, to "de- 

termine the grade of the offence and quantum of, guilt by the character 
of the evidence produced to them." Next, in  a General Order, No. 23 of 1830, 
i t  was declared by the same authority that :-" In every case in which a prisoner 
Pleads guilty, i t  is the duty of the court-martial, notwithstanding, to receive 
and to report in its proceedings such evidence a s  may afford a full knowledge 
of the circumstances; i t  being essential that  the facts and particulars should 
be known to those whose duty it  is  to report on the case, o r  who have discretion 
in carrying the sentence into effect.," Later, in No. 21 of the Orders of 1833, 
the General Commanding, in remarking that the  old rule, that no evidence 
should be received with the plea of guilty, had been abrogated by recent 
Orders, disapproves the action of a certain court-martial i n  disregarding the 
same and refusing to allow the judge advocate to  show, notwithstanding such 
plea, the facts and circumstances of the case, which-it is declared-are essen
tial both to the reviewing officer and to the President as the pardoning power. 
Still Inter, in  G.0. 36 of 1835,another court-martial is pointedly censured for 
a similar disregard of orders  and of the opinion of the Attorney General. This 
mas a n  opinion of Atty. Gen. Butler, in  the case of Cadet Crittenden, adaressed 
t o  the,Secretary' 0f War on April 11, 1834,8a " in answer to questions proposed 
upon a statement prepared by Gen: Macomb." I t  is here held that-" i t  is the 
duty of a court-martial in al l  cases where the punishment of the offence charged 
is discretionary, * * * and the specifications do not show al l  the circum- 
stances attending the offence, to receive such testimony a s  the judge advocate 
mag offer for the purpose of illustrating the actual degree of the offence, not- 
withstanding the party accused may have pleaded guilty. * * * If there 
be any exception to this remark, i t  is where the specification is so full and 
precise a s  to disclose al l  the circumstances of mitigation or aggravation which 
accompanied the offence. Where that  is the case, or where the punishment is 
fixed, and no discretion is allowed, explanatory testimony cannot be needed." 
This opinion was incorporated in  par. 31 of Art. 35 of the  issue of the Army 
Regulations of December, 1836. I n  the Regulations of 1841, the opinion, con- 

densed to a few lines, and limited to "cases of enlisted soldiers," is  
420 published a s  par. 228; and tfie same paragraph, (numbered 320,) is re- 

peated in the issue of 1847. I t  does not appear in  the Regulations of 
1857 nor thereafter. Revived during the late war, attention was frequently 
called to  this principle by the Judge Advocate General, who held that  a court- 
martial mas authorized, notwithstanding the  plea of guilty, and even where the 
sentence was not d i s c r e t i o n a r ~ , ~  to receive evidence on the merits, with a view 
to determining the actual criminality of the offender and the measure of 
punishment which should properly be executed, in any case in  which such evi- 
dence was deemed to be  essential t o  the due administration of military justice. 

'And this even against the objection of the accused, who "could not properly 
be allowed, by pleading guilty, to  shut out testimony where the interests of the 
public service required its introduction." Of course, where evidence was thus 
admitted, the accused was to be afforded the opportunity of offering rebutting 
evidence, the testimony on both sides being governed by the usual rules in 

OZPublished in 2 Opins. At. Gen., 636:  also in C.  0. 32 of 1834. 
=See G. C. M. 0. 37, Dept. of the Mo., 1880, where i t  is observed by Qen. Pope:- 

" While the punishment may be Bxed, yet testimony i s  necessary and proper for the con- 
sideration of the Reviewing Officer, who may, under the powers conferred upon him by 
law, pardon or mitigate the punishment." 
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regard to relevancy, Lc.04 These views have laen adopted and ~ c t e d  upon in 
repented cases published in Department, LC., Orders," and-especially as  relat- 
ing to  cases of desertion to which they are  peculiarly applicable-have been 
announced in a G. 0.of the War Department." 

With the plea of Not Guilty or Guilty begins the Trial proper,* which we 
now pmceed to consider. 

n4 DIGEST,587. 
BC See G. 0. 54, Army of the  Potomac, 1861; Do. 91, Id., 1863 ; Do. 57, Dept. of Wash- 

ington, 1863; Do. 20, Northern Dept., 1865;  Do. 33, Dept. of the N. West, 1864; Do. 
52, 58, 91, Dept. of Arkansas, 1864; Do. 24, Dept. of Va., 1865; Do. 81,. 114, Depi. of  
the Mo., 185.7 ; Do. 39, Dept. of the Plat te ,  1870 ;'Do. 45, Third Mil. Uis:., 18GS ; Do. 42, 
Wfth Id., 1867;  G. C. M. 0. 72, Dept. of the Platte, 1887; Do. 1, Dept. of Dakota, 1888. 
And see Simmons 5 553, 1005 ; Tytler, 238;  Macomb, 38-9 ; De Nart, 133. The contrary 
view, rhat, where the  accused plezds guilty, no evidence can be introducrd against his 
objection, is expressed by O'Brien, 250, 251. And sec I:enBt, 95. 

DOG. C. M. 0. 69 of 18'77. 
B?Thetriel beglns "when the jury is charged with the  prisoner. Previous to  this 

everything tha t  is done is merely preliminary." McFadden v. Com., 23 Pa. St., 12. 
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CHAPTER XVII. 

THE TRIAL. 

421 S ~ P O S I N Qall preliminary objections, motions, and special pleas, if any, 
to have been disposed of, and the accused to have pleaded "not  guilty " 

to a t  least a portion of the charges and specifications,-all is now prepared for 
the Trial on the merits; and this subject will be considered in the  present 
Chapter under the following. heads:-I. The  hours of session of the court;  
11. The Opening of the prosecution or defence; 111. The general course of pro- 
ceeding; IV. The Defence; V. The concluding Statement; VI. Contempts. The 
important subject of EVIDENCE will be presented in a separate Chapter. 

I. T H E  HOURS OF SESSION OF THE COURT. 

THE LAW OW THE SUBJECT. This subject is regulated by Art. 94 of 
the code, a s  follows :-" Proceedings o f  trial8 shall be carried on only between 
the hours o f  eighi in the m m h g  and three in the afternoon, excepting in cases 
which, in the opinion of  the oncer appdnting the court, require immediate 
example." 

PUIZPOSE OF THE ARTICLE. The object of this statute, which dates in  
our law from the Articles of 1775, and is but a modified form of a similar pro- 
vision in the &st Mutiny Act, is, as explained by military writers: to prevent 
the.daily attendance upon the trial from being too protracted and onerous, to  
obviate hasty action on the part  of the  court, and to afford a n  opportunity to  
the judge advocate to write up the daily record. I n  a n  opinion of a n  Attorney 

General; it is represented a s  a purpose of the  Article, " to  guard against 
422 improper secrecy," i. e., by precluding courts-martial from sitting during 

hours when their proceedings would not readily be subject to public 
scrutiny. 

ITS LEGAL EFFECT. The provision of the Artiale, being confined to 
" proceedings of trials," is not to  be extended to action taken by the  court which 
is not properly a part of the trial. Thus i t  has been held that  the fact that a 
court entertained a motion to adjourn after three o'clock p. m. did not constitute 
a violation on its part of the injunction of the ~ t a t u t e . ~  As a rule of pro- 
cedure on the trial, however, the injunction is invariable.? While a court is  
not required to sit during the entire period between the hours specified, ant1 
may, on any day of its sessions, open later than eight o'clock a. m., or closc 

Hough, 377 ; Cop$e, 50. 
a 11 Opins.. 141. 
~ D I G E I ~ ,111. 
"ough, 377 ; D I G ~ T ,110. Hough, (p. 378,) observes : "All officer's are supposed to 

regulate their watches by the time of headquarters, and by such should a court, I 
apprehend, be regulated in their proceedings." The uncompleted proceeding, whatever 
its nature, should be at once interrupted at the 8ged hour. Thus Hough, (p. 192,) notes 
a case where-" three o'clock striking, the court adjourned in the midst of its delibera- 
tions," (on the snztence.) 
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14 Rulee of Procedore, 63; Story, 24. 

MILITARY LAW AND PRECEDENTS. 

earlier than three o'clock p. m., yet in the absence of the specific authority 
indicated in the last clause, i t  can not properly sit outside of the designated 
limits, and, if i t  does so, its proceedings, while not, i n  the opinion of the author, 
legally invalidated, the provision being regarded a s  directory only: a re  neces- 
sarily irregular, and the members of the  court a re  amenable to justice for a 
disregard of the statutory direction? their proceedings and sentences also 

a r e  liable to be formally disapproved by the reviewing officer, if the objec- 
423 tion is deemed sufficiently material." Strictly indeed, in  the author's 

opinion, it is  only those portions of t h e  testimony or proceedings of trials 
which a re  had without the hours named that  can be affected, and if such 
testimony or proceedings can afterwards be repeated and gone through with 
de novo, within the proper hours, the defect in the action of the court may be 
remedied.' I t  is also only where the record shows affirmatively that  the legal 
hours were disregarded by the court that  the proceedings are, so f a r  forth. 
to  be treated a s  irregular and liable to  disapproval.' I t  is not required in  the 
Article o r  elsewhere that  the record shall specifically set forth the hours of 
assembling and adjournment, and where none a re  stated, it will properly be 
presumed, in favor of the official record, (in the absence of clear proof to  the 
contrary,-) that  the injunction of the Article has been duly observed by the 
court." 

EXCEPTED CASES. The Article, in  i t s  last clause, in excepting from its 
general operation, "cases which, i n  the opinion, of the oficer app&nting the 
court, require immzediate example," confers upon such officer a discretion similar 
to that  vested in him by Arts. 75 and 79, for fixing the number and rank of the 
member^.^ The exception may be said to refer mainly to cases where, by reason 

of some such condition a s  the pressure of business upon the court or of other 
duties upon the members, the need of prompt discipline in  the command, the 
gravity or peculiar circumstances of the offence or offences to  be tried, or the 
exigencies of war or of the service, it is deemed desirable that  the proceedings . 
should be especially expedited. The term "imnediate example" has been vari- 
ously construed by convening officers-by some quite strictly and by others much 
more freely. As all  cases of military offences, referred after due investigation 
to courts-martial for trial, may be said in a general sense to require immediate 
example, i. e. to call for a s  speedy justice a s  can reasonably be administered, a 
broad interpretation of the term employed and liberal use of the discretion 

reposed by the Article are  believed by the author to be in general justified. 
424 No case is  known to have occurred in our service where the abuse, to  

the prejudice of the accused or of justice, of such discretion, has been 
made the occasion of a military charge. 

V t  has indeed been ruled in Orders, (G. C. M. 0. 66 of 1890,) in a case in which a 
general court martial, convened a t  West Point, " condncted its proceedings in part" 
after 3 p. m., without express authority, that i ts  proceedings were rendered "null and 
void." With such ruling the author is unable to concur. It may be added that in this 
case i t  was recommended by the Acting Judge Advocate General that the error be  
corrected by reconvening the court and " continuing the trial from the point arrived a t  
at  3 p. m." But this course was not taken. 

eHough, (p. 386,) cites a case of a convening and reviewing o5cer convicted upon 
charges of permitting a court-martial to carry on its proceedings after 3 p. m., and of 
approving and executing a sentence then adjudged; and sentenced to be reprimanded. 

'See cases of such disapproval in G. 0 .  2, Dept. of the South, 1873; Do. 94, Dept. 
of the Gulf, 1864 : S. 0 . .  281 : Dept. of Washington. 1861. 

Compare case cited by ~ o u g h '  378 ; Id., (p.7 31, 787 ; Hughes, 168. 
9 DIQEST,110, 111. 
"JAs to the presumption in favor of the regularity of judicial proceedings, see 1 

Qreenl. Bv. 8 19. 
See De Iiart, 48. 
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FO- OF AUTHORIZING DISREGARD OF STATED HOURS; As to the 
form for thi exercise of tfie discretion, and for authorizing the court to com- 
mence or continue its daily proceedings independently of the general restric- 
tion of the Ar t ic le th i s ,  in  our service, is  almost invariably given in one par- 
ticular mode, v i x .  by a direction added in the convening order, or in a 
subsequent order issued pending the trial," (for the authority may be given 
a t  any stage a t  which a n  occasion for  it may be deemed to have arisen,) that  
" the court will sit without regard to hours," or "is authorized to sit without 
regard to hours," or in words to such effect.= 

A PROVISION LIABLE TO OBJECTION. Whether this Article has not 
proved rather embarrassing than advantageous in  practice is a question which 
has been considerably discussed. I n  the  report of the Committee on the Judi- 
ciary of the Senate, of February 18, 1885; heretofore cited, it is observed a s  
follows :-" The committee also thinks. that  it will be expedient to amend Article 
94 of the Articles of war, so as' to provide that  the  court-martial shall have 
power to  regulate the time and duration of i ts  daily sittings." No amend- 
ment, however, has  yet been made. I n  the opinion of the author, this anti- 
quated provision interposes a n  artificial obstruction to the efficiency and con- 
venience of military administration which it is time should be done away with. 
The more rational rule of the British military code authorizes courts-martial 
to sit between the hours of 6 a. m. and 6- p. m., and later than 6 p. m., if the 
court considers i t  necessary." 

11. T H E  OPENING OF T H E  PROSECUTFON OR DEFENCE. 

This proceeding, by which the introduction of the testimony may be 
425 prefaced, is not common in our practice, and openings a r e  even more 

rarely madeby  the accused than by the prosecution. An opening is  in- 
deed much less called for before a court-martial, where the proceedings a re  
in general simple and summary, than before a civil jury. I n  complicated cases, 
however, a s  where there a re  numerous charges or specifications, or where ac- 
counts o r  money transactions a re  to be inquired into, it may be of considerable 
advantage, both to  the parties and the court, for the judge advocate, prior to 
entering upon the evidence for the prosecution, to present, orally, or by read- 
ing from a writing, a brief statement of the testimony proposed to be offered 
t o  establish the  several charges and of the principles of law deemed applicable 
to the case. I n  so doing, he may read from law books, published legal opinions. 
&c. H e  will properly be careful not to misrepresent the evidencestat ing only 
what facts can be proved-and especially not to  attempt to  create in advance 
a n  unfair impression against the accused. Argument also is  out of place here 
and should be postponed till the h a 1  address. Subject to  these restrictions. 
a clear and compact statement of the facts and the law, on the part of the 
prosecution, by rendering the issues intelligible from the outset, may mate- 
rially simplify and facilitate the investigation and contribute to the exclusion 
of collateral and irrelevant matter, and a n  opening of this character would be 
advised in all cases of difficulty and importance. And so of a n  opening on 

" See the order issued toward the conclusion of Gen. F. J. Porter's trial, (in time of 
war, 1862-3,) for the purpose of expediting the proceedings. Printed Trial, p. 209. 

18 G. 0. 9 of 1892 now directs in terms--" Whenever a court-martial is ordered to sit 
without regard to hours, the order must state that i t  is llecessary for the sake of 
immediate example." 

24.Story,63;Rules of I'roced~ire, 1' 
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1 6 0 1 1  the subject of this title see 1 Green1 
U. S. v. Cole, 5 McLean, 529 ; State v.  Zelle 
176, McLean v.  State, 16 Ala., 672; Thoma 
7 C. & P., 632; Regina v.  Murphy, 8 Id., 
Adml. Byng's Trial, p. 7 ; Slmmons 5 669, 
Hart, 148. 

That a court was in error where it refus 
the prosecuting wltness should be allowed, 
properly held by Gen. Miles, in G .  C. M. 0 .  

17See G. C. M. 0. 38, Dept. of Dakota, 1892 
18 See G. 0 .  1, Div. of the Pacific, 1866, 

of the witnesses out of court, and in the abr 
an illegal proceeding. 

"The similar form of oath prescribed 
authorized and directed to he administered 
The Articles of 1776 provlded that the oath 
1786 that it be administered "by the court 
from the Article of 1806 which wns silent ns 

*This was the form observed in the I 

C. & M., 248. 
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the part of the accused, where thedefence promises to be a n  elaborate one, in
volving the examination of numerous witnesses or a n  extended discussion of 
points of law.'' 

111. T H E  GENERAL COURSE OF PROCEEDING. 

SEPARATION AND EXCLUSION OF WITNESSES. In  order to guard 
against collusion between witnesses, a s  well a s  the unconscious coloring of his 
testimony to which a witness is liable in  listening to the statements of previous 
witnesses a s  to the same part  of the case, i t  is the usage upon military a s  

upon civil trials to separate the witnesses by excluding from the court- 
426 room a t  the outset of the trial a l l  except the one about to  testify, and 

subsequently permitting only those to be present who have fully given 
their evidence. The judge advocate, a t  the beginning, generally and properly, 
notifies the witnesses present to remain in  a n  anteroom or outside the court- 
room, to await being called in, each in his turn. When this has  not been done, 
the President, a s  the organ of the court, will ordinarily preface the hearing by 
a similar direction. Where the precaution has been omitted, either party may, 
a t  this or a later stage, bring the fact, that witnesses who have not yet been 
examined are  present, to the attention of the court, which will thereupon prop- 
erly order them to withdraw. The rule of exclusion should embrace all the 
witnesses, and not merely those of the party whose side of the case is about 
to be presented. It should be enforced by the court, (upon its own motion or 
a t  the instance of either party,) a t  all stages of the trial, so that  any witness 
or witnesses yet to  testify, who may be discovered to have come into the court- 
room, through ignorance or disregard of the preliminary direction, may be a t  
once sent out. 

I n  civil cases the witnesses are  sometimes also cautioned by the court not 
to converse together or with other persons upon the subject of their testimony. 
By military courts a direction to this effect is rarely given, but in a case of 
importance, which had excited public interest and become matter of common 
talk, such a warning would not be out of place. 

The rule of exclusion, i t  may be added, has been extended, in  the civil prac- 
tice, to cases where, a t  the trial, a discussion has arisen upon the testimony 
or proposed testimony of a witness under examination. Here, on motion of 
either party, a court-martial, like a civil court, will, ordinarily and properly. 
cause the witness to withdraw pending the argument. 

I t  may also be noted that  a witness who, having been examined, is proposed 
to be re-examined at a subsequent stage, or to be called a s  a witness by the 
other side, will properly be directed to remain out of the hearing of the other 
witnesses till again called i n ;  the rule properly applying to all  witnesses who 
have not been finally discharged a s  such. 

If a witness, though notified to retire, has remained in court during the 
examination of a previous witness, while he may-if a military person- 

427 be amenable to a charge under Art. 62, he is  not disqualified from testi- 
fying; his  credibility only, not his competency, being affected. 

To the general rule of exclusion certain classes of witnesses have been 
recognized a s  exceptions. These a re  those summoned a s  experts, who must 
often necessarily hear the evidence which precedes their own a s  a basis for 

"On the subject of the Opening, see 1 Bishop, C. P. $ 967-972; U. S. v.  Mingo, 2 
(!urtis, 1 ;  Simmons 9: 570; O'Brien, 252; De Hart, 149. Openings for the defence ap- 
pear more freqi~ently in the early cases. See, for example, Trial of Lt. Col. Bache, p. 
24. A later instance of an extended opening is to be found in the Trial of Capt. Hurtt, 
P. 158. 
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. 	 forming their opinions ; those called to testify as  to-character only; and further 
any person intended to be used a s  a witness who may be present i n  the capacity 
of a 'member of the court, judge advocate, o r  counsel. The prosecutilzg witness, 
if any, is generaNy permitted to remain in  court, but not till after he has  
himself fully testified.'' 

INTRODUCTION AND HEaRING O F  THE TESTIMONY. The judge 
.advocate now proceeds to introduce and examine his witnesses, subject to cross- 
examination on the part of the accused, and also to  offer such depositions and 
written evidence as  he may have to exhibit, and having completed his showing 
he  announces that  the prosecution rests. The examination shodld be conducted 
in the  form of separate questions separately responded to, and not, a s  has  some- 
times been done, by reading the specification to the witness and asking him 
what he knows in regard to its allegation^.'^ The prosecution having closed i ts  
examination i n  chief, the accused then produces similarly the proofs on his 
side and similarly .rests in  conclusion. Evidence in rebuttal may follow on the 
part of the prosecution, and this, in  the discretion of the court, may be suc- 
ceeded on the part of the accused by evidence i n  reply to the  same. 

The hearing canhot legally be interruoted except by. a noZle prosequi o r  a 
diesolution, ordered by the proper superior. 

Qualifying of witnesses. The witnesses, standing with up
428 lifted hand, qualify by taking in open court" the form of oath (or af- 

firmation) prescribed in Art. 92. A witness, though he be recalled, or 
after testifying for one side be required to testify anew and in chief for the 
other, is never sworn but once, vix. when he  first takes the stand. The Article 
fails to indicate by whom the  oath shall be administered? but, according to 
the established usage of our service, the witnesses a r e  sworn by the judge ad
vocate, who is now also specidlly authorized to perform this function by the 
Act of July 27, 1892. The judge advocate, when himself appearing as  a wit
ness, is sworn, according to usage, by the president of the court. I n  view of 
the mandatory injunction of the Article, the  form of the oath may not be de- 
parted from; but the witness may accompany the forin by such additional 
ceremcny a s  is habitual with persons of his religious sect. Thus Roman 
Catholics are  usually sworn on a copy of the Evangelists, with a cross impressed 
upon or affixed to it, which is kissed by the witness. Jews are  sworn by the 
five books of Moses, and in being qualified wear their hats. Chinese a r e  be- 
lieved to be now more commonly sworn, not by the breaking of a saucer? or 

-

On the subject of this title see 1 Green]. Ev. 5 432 ; 1 Bishop, C. P. 5 1188-1193 ; 
U. S. v. Cole, 5 McLean, 529; State v.  Zellers, 2 Halst., 225; Corn. v.  Hersey, 2 Allen, 
176, McLean v.  State, 16 Ala., 672;  Thomas v.  State, 27 Ga., 288; Southey v. Nash, 
7 C. & P., 632 ; Regina v .  Murphy, 8 Id., 297 ; Gen. Whitelocke's Trial, vol.. I, p. 2 ; 
Adml. Byng's Trial, p. 7 ; Simmons 5 669, 942, 943; Tytler, 249 ; O'Brien, 203; De 
Hart. 148. 

That a court was in error where it refused the request of the judge advocate, tha t  
the prosecuting witness should be allowed, after testifying, to remain in court, was 
properly held by Gen. Miles, in G. C. M. 0. 20, Dept. of the East, 1894. 

"See G. C. M. 0. 38, Dept. of Dakota, 1892; O'Domd, 10. 
1s See G. 0. 1, Div. of the Pacific, 1866, where the swearing and examining of one 

of the witnesses out of court, and in  the absence of the acnrse$, is commented upon as 
an illegal proceeding. 

"The similar form of oath prescribed by the  flrst Mutiny Act was specifically 
authorized and directed to be administered by the "Judge Advocate or his Deputy." 
The Articles of 1776 provided that  the oath be administered by the  prealdent; those of 
1786 that  i t  be administered "by the court." The present form of the statute dates 
from the Article of 1806 which was silent ns to this particular. 

*This was the form observed in the reported case of Regina v. Elntrehman, 1 
C. & M., 248. 
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burning of a joss-stick, but by the usual form of oath, administered through 
the medium of an interpreter who explains it to the witness; and Indian wit- 
nesses have been sworn in a similar manner. A deaf and dumb witness, 
(having sufficient intelligence to comprehend the obligation,) is  sworn through . 

a n  interpreter." 
Order a n d  sequence of testimony. Subject to the distinction of the several 

stages of the Examination-the Direct, Cross, and Re-direct examinations- 
which aregproperly to be kept clearly apart, the court will in general ' 

429 leave it to the parties-judge advocate and accused-to introduce their 
witnesses, and written testimony, i n  such sequence a s  may be found by 

them most advantageous or convenient. Further, in i t s  discretion and in the 
interests of truth and justice, the court may permit material evidence to be 
introduced by a party quite out of i t s  regular order and place. Thus i t  may 
not only admit evidence a t  a later period of a n  examination which should regu- 
larly have been introduced a t  a n  earlier, allowing a witness to be recalled 
for direct or cross examination upon a question or questions inadvertently 
omitted; 22 but it may permit a case once closed on the part  of the prosecution 
or defence, or on both sides, to be reopened for the introduction of testimony 
previously omitted or discovered since the closing.23 Even where the party is 
chargeable with laches in not offering the testimony a t  the proper time, the 
court may still permit its subsequent introduction if of so material a character 
that its exclusion will leave the investigation incomplete. But where new testi- 
mony is  thus admitted, it must be admitted subject to the right of the other 
party to cross-examine'and rebut.* 

Examinat ion b y  t h e  court. While i t  is no part of the province of the 
430 court to conduct either the prosecution or the defence, i t  is open to any 

member to  put questions to  the witnesses for either side. But this, 
though it  may be done a t  any stage of a protracted exarriination where some 
matter, which may be forgotten if not noticed a t  the  moment, has  not been 
made quite clear by the witness, is in general postponed until both the parties 
have concluded their examinations, and is  then resorted to  for the purpose 
only or mainly of the elucidation of some part of the testimony which has 
been left obscure.' A member may also suggest a question to be put by the  
judge advocate or accused where he has omitted to elicit some material particu- 
lar. Further, while the court cannot legally ".originatev evidence? i. e. take 

21 1 Greenl. Ev. g 366. 
See 1 Bishop, C. P. § 966, and cases cited; People v .  Keith, 50 Cal., 137; Simmons g 

.580; De Hart, 159; G. C. M. 0. 47, Dept. of Texas, 1872. The court may induce the  
recalling of a witness for i t s  own information. De Hart, 174. 

231Bishop, C. P. § 966; R. R. Co. v .  Steinburg, 17 Mich., 99; Eberhart v.  State, 47 
Ga., 598; Lang v. Waters, 47 Ala., 625. Compare Lieut. Gen. Sir John Mordaunt's 
Case. Simmons, 383, note. I n  the  leading case, a t  which the  author officiated a s  judge 
advocate, of B. G. Harris, (see Printed Trial,) the  defence was permitted to introduce 
new evidence af ter  both sides had formally closed and  the court had adjourned for 
two days to give t h e  accused time to  prepare his argument. I n  several military cases 
evidence has been admitted even af ter  the reading of the final statement of the accused. 
See G. 0. 31, Dept. of Fla., 1865; Do. 11, Dept. of La., 1869; Do. 149, Dept. of the  Mo., 
1870 ; G. C. M. 0. 143, Div. Pacific & Dept. of Cal., 1880. On' Lieut. Hyder's Trial, 
(p. 141,) evidence was held admissible, in  the discretion of the court, af ter  both nd
dresses had been made. Evidence, however, which, though material, is merely cuma-
Eatzve, should not thus be admitted. 

See cases in  G. 0. 73 of 1829; Do. 31, Dept. of Fla., 1865; Do. 11, Drpt. of L a ,  
1869; Do. 149, Dept. of the Mo., 1870-where the  action of the court in relusing this 
right to the  accused is disapproved.
" Simmons § 577 ; O'Brien, 253; De Hart, 157 ; Lieut. Hyder's Trial,. 143 ; Gen. 

Dyer's Court of Inquiry, P a r t  I, 269; G. 0. 21, Dept. of the Platte, 1866. 
2eDe Hart, 86;  G. 0. 11, 17, Dept. of La., 1801). 
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the initiative in  providing any part of the proofs, yet where, with a view to a 
more thorough investigation of the case, it desires to hear certain evidence not 
introduced by either party, i t  may properly call upon the judge advocate to  
procure the same if practicable, adjourning for a reasonable period to allow 
time for the purpose. New testimony thus elicited must of course be received 
subject to  cross examination and rebuttal by the party t o  whom it is a d v e r ~ e . ~  

The testimony t o  be i n  open court. All testimony, whether oral or writ- 
ten, and whether upon the main or an interlocutory issue, is to be introduced 

in open court, and no testimony can be received by the court during a 
431 period of deliberation after i t  has  been cleared." So, where a member 

of the court has knowledge of material facts in the case, he cannwt 
properly communicate the same privately to the court when cleared for de- 
liberation, or to the other members, but should cause himself to be sworn a s  
a witness on the part of the prosecution or defence. 

To the rule that  the testimony shall be taken in open court, a n  exception has 
been recognized in a case where a material witness, commorant a t  the station a t  
which the court is assembled, is unable, through sickness or other disability, 
to  attend, and the exigencies or interests of the service do not justify waiting for 
his recovery. I n  such a case the court may temporarily adjourn to the quarters 
or hospital where the witness may be, and receive the testimony, taken in the 
usual manner.m 

The completing of t h e  testimony not  t o  be interfered with. After the 
testimony has  been entered upon, it  cannot, if material, properly be allowed to 
be interrupted, except of course through action of the superior authority which 
created the court, in the form of an order dissolving it  or suspending the pro- 
ceedings, or through. the authopzed eptry of a nolk prosequi?' The court itself 
cannot refuse to hear witpesses proposed to be offered by either party, provided 
they are  competent and their testimony is material3' and not unreasoilably 
cumulative; 3' nor can a party, by any act or objection, shut off the exhibition 
by the other party of evidence pertinent to the proof of his case. Even an 

21 See G. C. M. 0. 48,Div. Pacific & Dept. of Cal., 1880. 
I t  may be noted here t h a t  the " confrmting" of witnesses, or  the  causing by the 

court of two witnesses who contradict each other t o  be brought into court together and 
subjected to  further interrogatories with a view t o  reconcile their statements, has been 
referred to a s  allowable by some authorities. (See Simmons % 944; De Hart, 152; CopNe, 
75.) I t  is however a measure of very doubtful expediency, now most rarely if'ever 
resorted to. I t  was refused to  be permitted by t h e  court when proposed by the accused 
on Lieut. Col. Fremont's Trial-pp. 321-325. 

Art. V I  of the  Amendments to  the Constitution, which declares tha t  " t h e  accused 
shall enjoy the right * * * t o  be confronted with the  witnesses against him," has 
reference only t o  criminal cases in  the  federal civil courts and thus no application t o  
trials by courts-martial. See DIGEST-WITNESS 5 10, p. 752. Compare note 38,page 165, 
ante. 

See 3 Opins. At. Gen., 546 ; also G. 0. 1,Div. of the  Pacific, 1866. 
" I n  such a case the testimony must be taken by the court, i .  e. a s  a whole; it cannot 

depute a member or members for t h e  purpose. Adye, 205 ; Tytler, 306. 
30 See U. S. v. Corrie, 23 Law Rep., 145. As to  the proceeding of nolle prosequi, or 

withdrawal of a charge, see Chapter XVI. 
See the  leading case of Emerson Etheridge in G. 0. 34, Div. of the Tenn., 1865;also 

G. 0.21 of 1872; Do. 31, Sixteenth Army Corps, 1863; Do. 20, Dept. of the Soutb. 
1871; also G.0. 59,Dept. of Dakota, 1871,where the court i s  censured for not waiting 
a reasonable time for material documentary evidence which had been sent for, but  pro- 
ceeding to  judgment with unreasonable haste and thus prejudicing the interests of justice. 
And see G. C. M. 0. 41,Div. of the  Atlantic, 1886. 

SZAs to  the authority of the  court t o  limit the extent of testimony a s  t o  character, 
see next Chapter. 
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G. C. M. 0. 43 of 1885 ; G. 0. 40, Fourth II 
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K1 G. 0. 45, Third Mil. Dist., 1868. 
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accused, by escaping from legal custody, after pleading not guilty, and 
432 thenceforth absenting himself from the court, does not put a n  end to the 

trial, but the same may proceed and the prosecution be completed with- 
out regard to hi-s absence." 

THE READING OF THE PROCEEDINGS. A customary part of the rou- 
tine of a trial is the reading, a t  the opening of each day's session, of the pro- 
ceedings and testimony of the previous day, a s  recorded. At this reading the 
accused i s  entitled to be present, but he may waive the right: with his con- 
currence also a reading may be dispensed with. 

OBJECTIONS-CLEARING THE COURT. Objections, based upon grounds 
to  be indicated in the next Chapter," may be taken by either party to proposed 
oral testimony-questions or answers-in the course of the examination of the 
witnesses, a s  a l so  to the admission of written evidence. Objections may also 
be raised by members of the coqrt;  but, a s  remarked in a General Order? ia
asmuch a s  the members occupy the position of judges and not of counsel, and 
" it is no part of their business to t ry the case a s  counsel, the frequent inter- 
position of objections by members i s  a vicious practice and should be dis- 
countenanced." 

I t  has been sometimes asserted that a party could nor; properly object to a 
question put by a member; but if such a question is  one not sanctioned by the 
law of evidence, no sufficient reason is  percef~~ed why an exception taken thereto 
in  a respectful manner should not be entertained and allowed, a s  i n  a case of z 
similar question by a n  adverse party, and this is the view sustained by the 

weight of authority.% 
433 All objections should be an objection expressed in general 

terms only, ( a s  where the party simply says-" I object," without adding 
his ground,) should not be entertained by the court. 

To  determine whether a n  objection is or not valid? the court usually clears, 
but objections of a n  unimportant character may be disposed of without this 
formality. The "clearing" of the court in  our practice is the same in form 
whether the purpose be to deliberate upon a special plea or motion, upon a n  
objection to evidence, qr upon the finding and sentence. A clearing may also 
be resorted to  a t  the instance of the president or on the motion or a t  the request 
of a member, when the ruling of the court is desired tillon any question sug- 
gested in the course of the proceedings though not raised by a party to the 
trial. I n  al l  cases the clearing is effected by the president of the court directing 
all  persons (including now the judge advocate) to withdraw from the court- 
room and remain excluded till the doors a re  again opened. Our procedure, by 
reason of the inconvenience and embarrassment caused to the accused, counsel, 
clerlis and reporters, witnesses and the public, is subject to serious objection. 

83 DIGEST, 318. See Chapter XIX. 
3DIGEST,335 ; G. 0. 35 of 1867. 
36 The ground of the objection should be one recogllized at law-as that the queSti0ll 

is irrelevant or leading, or that the answer is not responsive, or is an expression of 
opinion, &c. An objection by a judge advocate to a question, that it was " unnecessary," 
was condemned in G. 0. 42, Dept. of the Platte, 1871. 

Jo G. C. M. 0. 142, Drpt. of Dakota, 1,981, also cited in Chal)tcsr XII. 
%A party may object to a question put by a member before "the collective opinion of 

the court " has been expressed upon it. Simmons 
Grounds for objection on the part of the prosecution or a member should be specified 

in court in the presence of the accused, not left to be stated after the court i s  cleared. 
G. C. M. 0. 9, Dept. of the East, 1871. 

SJ That this i s  for the court to decide for itself ; that the question cannot at  this Stage 
properly be referred for the opillion of the -4ttor11ey General-as was actually proposed 
in the case of Cadet .I. C. Whittaker, in 1881-see 17 Opills. At. Gen., 54. 

DeHart, 156. ;575 ?3 
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it he may waive the right: '' with his con- 
pensed with. 

E COURT. Objections, based upon grounds 
'' may be taken by either party to proposed 
-s-in the course of the examination of the 
of written evidence. Objections may also 
but, a s  remarked in a General Order? in- 
position of judges and not of counsel, and 
:ry the case a s  counsel, the frequent inter- 
i s  a vicious practice and should be dis- 

hat a party could not properly object to n 
~ c h  a question is one not sanctioned by the 
is perceii7ed why an exception taken thereto 
? entertained and allowed, a s  in  a case of 2 

ty, and this is the view sustained by the 

ecific'; a n  objection expressed in general 
ty simply says-" I object," without adding 
?d by the court. 
n is or not valid," the court usually clears, 
haracter may be disposed of without this 
court in  our practice is  the same in form 
e upon a special plea or motion, upon a n  
inding and sentence. A clearing may also 
Jresident or on the motion or a t  the request 
ie court is  desired upon any question sug- 
ings though not raised by a party to the 
?cted by the president of the court directing 
:e advocate) to withdraw from the court- 
oors a re  again opened. Our procedure, by 
larrassment caused to the accused, counsel, 
the public, is subject to serious objection. 

be one recognized at  law-as that the question 
swer i s  not responsive, or is an expression of 
iocate to a question, that i t  was " unnecessary," 
Platte, 1871. 

181, also cited in Chapter XII. 
t by a member before "the collective opinion of 
Simmons 8 575 ; DeHart, 156. 
the prosecution or a member should be specified 
not left to be stated after the court i s  cleared. 

or itself; that the question cannot at  this stage 
.he Attorney General-as was actually proposed 
1881-see 17 Opins. At. Gen., 54. 
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I n  the French conseils de guerre, the members when desiring to deliberate," 
themselves retire to a separate room, leaving the officials, counsel and audience 
in  their seats to  await the return of the court, and incommoding no one. Even 
i n  the English practice, a s  i t  is  remarked by Capt. Hall," '' the court, instead of 
clearing the room, sometimes retires to an adjoining apartment to  deliberate." 
In this country, in the case of the trial of Milligan et aZ..by Military Commission 
in 1864, the commission, a s  i t  is recorded,"" " retired to a n  adjoining room for 
deliberalion, to avoid the inconvenience of dismissing the audience assembled to 

listen to the proceedings." I n  the  absence of any provision of law on the 
434 subject, it would be perfectly legal, and in general desirable upon extended 

and important trials, for  our courts-martial t o  adopt, where practicable 
and conyenlent, the French form of clearing in lieu of that  commonly practiced. 

Where the court has been cleared for deliberation upon an objection, the 
approved course, after the point has been sufficiently eiscussed, is for the presi- 
dent to put to the vote of the members the question-" Shall the objection be 
sustained?" If  a minority only vote in the  affirmative, or the vote is a tie,'g 
the objection is  not sustained, and, on the court being re-opened, and this result 
announced, the question, or answer, objected t o  is put or given, and recorded. 
Otherwise, if the objection is sustained by a majority vote. 

IV. THE DEFENCE. 

I N  GENERAL. It is a principle to be scrupulously observed on a military 
trial that the accused, whatever his rank,u is not only t o  be deprived of no 
right but i s  to  be accoyded every proper p r i v i l e g e i s  in no manner to be em- 
barrassed or placed a t  a disadvantage, but i n  every reasonable degree facili- 
tated, in  making his defence. As heretofore indicated,* he is not t o  be shackled 
or otherwise restrained a s  t o  his person, unless it may be necessary to prevent 
escape or violence. I f  h e  be under the influence of liquor," o r  ill, the  pro- 
ceedings should be suspended till he is  sober, well, and master of his faculties. 
That  he  may be a prisoner, under a previous sentence, should not be allowed 
to prejndice his defence:' On the trial he should be deprived of no material 
testimony, reasonably obtainable either by subpcena, order or deposition, whether 
required to  present his original defence," t o  rebut or reply to the testimony of 

the prosecution,'D to impeach its witnesses,60 to exhibit matters of extenua- 
435 t i ~ n , ~or to  establish his own character o r  record. Subject only to the 

objections to  which al l  proofs or proceedings are  liable, he  should ba 
permitted to conduct the examination and cross-examination of the witnesses, 
and generally to present his defence, in his own way, without restriction by 
-

"Which, however, so far as  perceived by the author, in attending personally their 
military trials, they rarely do except on the final judgment. 
"" Suggestions for improving the military law," &c. London, 1864, p. 9. 
daPrinted Trial, p. 73--4. 
*As  to the effect of a tie vote, see Chapter XII. 
DIGEST,
335. 

46 In Chapter XII. 
48See Taffe v. State, 23 Ark., 34. 
4'That i t  can constitute a o  objection to his being tried, see G. 0. 30, Dept, of the 

Pacific, 1864. 
48 G .  C. M. 0. 43 of 1885; G. 0. 40, Fourth Mil. Pist.,  1869. 
IsG. 0.11, Dept. of La., 1869; G. C. M. 0. 15, Dept. of Dakota, 1887. 
6o G. C. M. 0. 21 of 1872. 
51 G. 0.45, Third Mil. Dist., 1868. 
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a breech, in the one case of the 60th, or  i: 
unless his ignorance is  the result of his o 

IGNORANCE OF LAW. On the othe 
founded originally "on the necessities of 4 

or mistake of tau, does not excuse crimc 
" every man is presumed to h o w  the  law^ 
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to every enlisted man at the time of, or 4 
and then proceeds to enjoin that he shz 

80 3 Greenl. Ev. 8 21 ; 1 Bishop, C. L. % 301. 
1 Bishop, C. L. 5 302, 313. Simmons, ( B  

"Ignorance or mistake is  a defect of will, wl 
does that which is  unlawful. As if a soldic 
some of his own people; or flring by order of 
But this must be qualified as indicated in th 
cases, to constitute a sufacient defence, must 
against by a reasonable prudence: if in an ap] 
the defence fails. 

Akin to this defence is that sometimes dll 
in regard to which it is  observed by Blackst01 
accidental mischief happens to  follow from tt 
stands excused from all guilt But if a n 
consequence ensues which he did not foresee 
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Article. The 0rst of therte statements howei 
above specitled. 

And on a consideration of " the dangerour 
might otherwise be carried." 3 Qreenl. Ev. f ' 

m3 Qreenl. Ev. B 20 ; 1 Bishop, C. L. 5 294. 
M See De Hart, 164 Ben& 119, 

the court?= Subject to a reasonable limitation as  to evidence of character and 
evidence purely cumulative, the court should hear his entire material testi- 
mony," aiding him where necessary in bringing it fully out, and should pro- 
tect him from testimony which is  legally inadmi~sible.~ He should be in- 
formed, if he i s  not aware of it, of his right to be sworn as  a witness in his 
own behalf. The principle thus illustrated, that the accused shall be allowed 
and enabled to make a free and full defence, while of general application, is  
especially to be regarded in a case where he is an enlisted man without counsel. 

SPECIFIC DEFENCES-CLASSIFICATION. The prosecution having es- 
tablished, by prima. facie evidence, the offence, (or a t  least one of the offences,) 
charged, the accused is put upon his defence. Defences are of two sorts, con- 
sisting either-1, of proof that the offence charged was not committed by the 
accused; or-2, of proof that though the act alleged was committed by him, 
it did not constitute the offence charged. 

1.A defence of the former class will consist in exhibiting some state of 
facts inconsistent with guilt,-as that the occurrences set forth in the specifi- 
tion did not take place as  alleged, or a t  all; or that the accused did not per- 
sonally do, or take part in, the act charged; or that he was not present a t  the 
alleged plac' e and time of its commission, but was elsewhere, (alibi,) and 
therefore could not have committed i t ;  or that the offence was actually com- 

mitted by another person, &c. Defences of this class vary with the provi- 
436 sions of the Articles under which the charges are  laid and with the 

circumstances of each case, and, except to notice briefly the defence of 
alibi, need not here be considered.= 

Alibi. This defence, when satisfactorily established, is necessarily a con
clusive answer to the charge. It i s  however easily fabricated, and, even 
when sustained by the testimony of bona fide witnesses, is subject to question 
by reasbn of possible and natural errors as  to dates, hours of the day, identity 
of persons, &c.: it is therefore to be entertained with strictness and ~ a u t i o n . ~  
"A  perfect alibi must cover the whole time when the presence of the prisoner 
was required " for the consummation of the offence." Where, however, i t  fails 
to include the entire period, it is still to be taken into consideration, and if 
sufficient to justify a reasonable doubt as  to the presence of the accused a t  
the time and place of the act, will properly induce an acquittal by the court." 
This defence is best tested by a searching cross-examination as to details; it 
may also be rebutted by any facts tending to disprove it and not already in 
evidence, as, for example, admissions or statements of the accused a t  variance 
with the claim of alibi.'D 

2. The defences of the second class are such as consist in proof of an absence 
of criminal capacity or intsnt, by reason mainly of Ignorance of fact or of 
law. Drunkenness, Insanity, Obedience to orders, Compulsion of the enemy, 
and Requirements of military discipline. 

6aKennedy, 104; Napier, 91; also case in G. C. M. 0. 6, Dept. of Dakota, 1886. Here 
the court improperly interrupted a legi+imate crossexamination by the accused, a private 
soldier, of his prosecutor, a sergeant, on the ground that the latter was "not on trial." 
Disapproved. 

'G. 0. 34, Div. of the Tenn., 1865; G. C. M. 0. 17, Dept. of Cal., 1889; Do. 32, Id., 
1890. 

" G .  C.M. 0.128, Dept. of Dakota, 1882; Do. 13, Dept. of Texas, 1886. 
MAS to this class of defences see Chapter XXV, on the Articles of War separately 

considered. ' 

w Wharton, Cr. Ev. % 742; 1 Bishop, C. P. g 1064; Chappel v. State, 7 Cold., 92. 
"1 Bishop, C. P.$ 1067; Baton v. State, 22 Fla., 51. 
* State v.  Waterman, 1 Nev., 544 ;State u. Howell, 100 Mo., 628. 
 
6 8 1  Bishop, C. P. # 1068. 
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IUNOEANCE OF FACT. I t  is generally laid down that ignorance of fact 
excuses crime.g But this must be an honest or innocent ignorance, and not 

an ignorance which is  the result of carelessness or fault.= The theory 
437 of course is  that where a bona fide ignorance of fact exists there must 

be an absence of the requisite wrongful Qtmt.  The general rule ap- 
plies equally to military cases; and the ignorance, to constitute a defence 
therein, must appear not to have proceeded from any want of vigilance, or 
from failure to make the inquiries or obtain the information reasonably called 
for by the obligations and usages of the service. Thus an officer who presents 
a fraudulent claim against the United States without knowing it to be fraudu
lent, or a soldier who neglects to report for guard or other duty because 
ignorant of the fact that he has been duly detailed therefor, is  not guilty of 
a breech, in the one case of the 60th, or in the other of the 33d Article of war, 
unless his ignorance is the result of his own negligence or wrong-doing. 

IGNORANCE OF LAW. On the other hand, i t  is also a general principle, 
founded originally "on the necessities of civil government," " that an ignorance 
or mistake of law does not excuse crime, and i t  is a legal presumption that 
"every man is presumed to know the laws of the country in which he dwells."" 
In  general therefore such ignorance or mistake can have no effect in doing 
away with the inference, or rebutting the proof, of criminal intent, and the 

fact of its existence is  inadmissible in evidence as  a defence. 
438 This principle is equally applicable to military persons so far  a s  

regards their knowledge of and amenability to the general law of the 
land. Such persons also are generally to be presumed to have a knowledge of 
the special laws and regulations governing the army, as  well a s  of the General 
Orders which have been officially promulgated and of which they are bound 
from their position or circumstances to take n ~ t i c e . ~In  the case of oflcers 
certainly this rule can scarcely admit of an exception; but the question may 
sometimes arise how far  enmted men are to be charged with a knowledge of 
the Articles of war. 

Ignorance of the  code on the  par t  of soldiers. This question would be 
based primarily upon the fact that the 2d Article makes it one of the features 
of enlistments into the military service that the "Articles of  war shun be read 
to every enCisted man at the time of ,  or Within siz days after, his mzistment," 
and then proceeds to enjoin that  he shall thereupon take an  oath in which, 

e0 3 Greenl. Ev. $ 21 ;1Bishop, C. L. g 301. 
a 1 Bishop, C. L. 5 302, 313. Simmons, ( f  593,) in treating of this defence, says:- 

" Ignorance or mistake is a defect of will, when a rean, intending to do a lawful act, 
does that which is unlawful. As if a soldier, intending to flre on the enemy, kills 
some of his own people; or flrtng by order of his ofacer a t  a target, kills a bystander." 
But this must be qualitled as indicated in the text: the ignorance or mistake in such 
cases, to constitute a sutllcient defence, must be such as could not have been guarded 
against by a reasonable prudence: if in an appreciable degree the result of heedlessness, 
the defence fails. 

Akin to this defence is that sometimes distinguished a s  the defence of Accident-
in regard to which i t  is  observed by Blackstone, (4 Com., 26, 27,) as follows: "If  any 
accidental mischief happens to  follow from the performance of a l a z c f ~ lact, the party 
stands excused from all guilt. But if a man be doing anythlng uNu.tq%Z, and a 
consequence ensues which he did not foresee or intend, as the death of a man or the 
like, his want of foresight shall be no excuse; for, being guilty of one otTence in 
doing antecedently what is  in itself unlawful, he is  criminally guilty of whatever conse
quence may follow the first misbehaviour." And see poet, Chapter XXV-Fifty-Eighth 
Article. The flrst of these statements however must be taken with the qualidcation 
above specaed. 

=And on a consideration of "the dangerous extent to which the ercnse of ignorance 
might otherwise be carried." 3 Greenl. Ev. f 20, note. 
"3 Greenl. Ev. $ 20 ; 1 Bishop, C. L. f 294. 

See De Hart, 164 Benet, 119. 
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"U. 8. v. Roudenbush, Baldwin, 514 ; Rex I 

Thaeh., 163; Pigman v.  State, 14 Ohio, 555; 
Schingen, 20 Wis., 74;  State v. Bell. 29 10 
Keeton v. Com., 92 Ky., 522 ; People v. Hami! 
G. C. M. 0. 21, Mv. Atlantic, 1886. 

?=Host  v. People, 104 U. S., 931; U. S. v. 
Fed., 881 ; State v.  Johnson, 40 Conn., 136, ant 
People v. Hammill, 2 Park., 223; People u. 
Barb., 319 : State v.  McCants, 1 Speers, 384 ; B 
v. Com., 8 Bush, 463; Swan v.  State, 4 Hum] 
People v. Williams, 43 Id., 344 ; 3 Greenl. Ev. 

To constitute, however, a defence, the mere 
of liquor i s  not suffldent. A person in Fome dl 
be capable of conceiving a speciflc design I 

capable, he must be presumed, like a sober ma 
mate consequences of his act. Friery v. Peop 

Where a person is too drunk to entertain 
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to commit it. 1 Bishop, C. L. B 413. 

78 See People v.  King, 27 Cal., 514 ; Fertell z 
7* DIGEST, 379. 
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among other things, he swears that  he will observe and obey military orders 
" according to the rules and articles of war." " While in the case of an old or  
re-enlisted soldier, or one who had been for a considerable period in the service 
and had had a sufficient opportunity to inform himself a s  to  the provisions of 
the code, a failure to have complied with the injunction of this article could 
scarcely constitute a defence, such failure might perhaps have this effect, or 
a t  least operate a s  a n  extenuation, in the case of a recruit, especially one im- 
perfectly acquainted with the English language. I n  such a case it would 
certainly be admissible for the accused to show the fact,m and if the offence 
charged were one of the criminality of which he could not, in  his ignorance of 
military law, have been aware, or the gravity of which he could not have ap- 
preciated, the omission of the reading of the Articles upon his enlistment would 
properly be regarded by the court, if not a s  a defence, certainly as a palliation 

of his misconduct. In several cases published in General Orders, such 
439 a n  omission has induced the court to impose a light sentence or the 

reviewing authority to mitigate the punishment adjudged:' 
DRUNKENNESS. The common law, though it does not indict for mere 

drunkenness, views i t  a s  a wrongful act:' As observes Bishop? " the  law 
deems it Grong for a man to cloud his mind, o r  excite i t  to evil action, by the 
use of intoxicating drinks." Crime therefore, when committed by a n  indi
vidual who has previously placed himself under the influence of a n  intoxicant, 
is committed by one who is in the wrong ab initw; hence the established general 
principle of law that  voluntary drunkenness furnishes per se no excuse or 
palliation for criminal acts committed during its continuance, and no immunity 
from the penal consequences of such acts." 

" In  this connection, note also Art. 128, (commented upon in Chapter XXV.,) which 
requires that  the "articles shall be read and published once in every six months to  
every garrlson, regiment, troop, or company in  the service of the United States." 
a G. C. M. 0.20, Dept. of the East, 1870. 
"G. 0. 23,Army of West Va., 1861;Do. 20, Dept. of the Yo., 1861;Do. 49, Dept. of 

the Susquehanna, 1864;G. C. M. 0. 73,Dept. of the East, 1872;Do. 25,Dept. of Texas, 
1874. And see Harcourt, 88. 

88'' It is a great offence in itself." Beverly's Case, 4 Coke, 123,b. And see G. 0. 157, 
Dept. of Va. 8 No. Ca., 1864. Blackstone refers to i t  a s  a "crime." Thus he says, 
(4Com.. 26,)" The law of England, considering how easy i t  is  t o  counterfeit h i s  excuse, 
and how weak an excuse i t  is, (though real,) will not suffer any man thus to privilege 
one crime by another." Story J., in U. S. v. Cornell, 2 Mason, 11,more accurately ex
presses the principle a s  follows : "The vices of men cailnot constitute an excuse for their 
crimes." 

1 C. L. 5 397. 
70"A man who voluntarily puts himself in  a condition to  have no control of his 

actions must be held to intend the consequences. The safety of the community requires 
this rule. Intoxication i s  so easily counterfeited, and, when real, is  so often resorted to  
a s  a means of nerving the person up to the commission of some desperate act, and is  
withal so inexcusable in  itself, tha t  the  law has never recognized it a s  an excuse for 
crime." People v. Garbutt, 17 Mich., 19. And see Beverly's Case, 4 Coke, 123,b. ; U. S. 
v. Cornell, 2 Mason, 111;U. S. v. Drew, 5 Id., 28 ;Com. v. Hawkins, 3 Gray, 466 ;Kenny 
v. People, 81 N. Y., 330 ;1 Bishop, C.L. g 400, and cases cited ;Hareourt, 54;6. 0.40, 
53,Army of the Potomac, 1862;Do. 70,Dept. of the East, 1865. 

I n  the majority of cases, indeed, drunkenness rather aggravates than extenuates crime, 
viz., by adding a t  least a gross end offensive feature to the specific wrongful act. See 
G. 0. 8, Dept. of the Gulf, 1872; G. C. M. 0.21, Dept. of the East, 1871. I n  U. S. v. 
Claypool, 14 Fed., 127, the  Court say-" Drunkenness is no excuse for crime, and in  the 
instances in which it is resorted to, to blunt moral responsibility, i t  heightens the culpa- 
bility of the offender." 

Where the intoxication i s  not voluntary-not induced by the party's own act-the 
principle of responsibility does not apply. Thus, " if a party be made drunk by stratagem, 
or  the fraud of another, he is  not responsible" Parsons' Case, 2 Lewin, 144. And see 
U. S. v. Roudenbush, Baldwin, 518. So, where drunkenness is caused by the want of 
skill or care of a physician. 1 Bishop, C.L. $ 406;3 Qreenl. Ev. fi 6;People v. Robin
son, 2 Park, 236. 
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temporary by force of any disease, if the fa 
under tha t  distemper." 1 Hal& P. C. 36. 

as State v. Spencer, 1 Zabr., 210. But it is  
the law presumes t o  continue till the contrr 
temporary mania. People v. Francis, 38 Cal.. 
"1 Russell, 13 ; Com. v. Haskell, 3 Brewst., 
3 Greenl. Ev. 5 6 ; 1 Bishop, C. L. $ 400, 

Com. v. Crosier, 1 Brewst.. 349 ; Bailey v. Stat 
492 ; Tyra v. Com., 2 Met. (Ky.) 1 ; People 
Houston, 233, 511. 

It may be remarked that  a party cannot be 
ib  a condition of excessive intoxication or  unna 
his own. Thus Hale, (1 P. C., 32,) observes : 
physician, or by the contrivance of his enemi 
such a temporary o r  permanent phrenzy a s  a 0  
the same condition in reference to crimes a s  a n j  

@ In  a peculiar case in Q. 0. 29, Div. of the 1 
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08 See Simmons 5 690; Kennedy, 195, O'Brien 
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be treated a s  constituting a legal defence to the specific act charged. I n  such 
cases, however, if the drunken act has involved a disorder o r  neglect of dutg 
prejudicial to good order and militery discipline-and such will almost in
variably be the fact "-the accused may be convicted of an offence under Art. 
62, thus incurring some adequate punishment. 

It is to be noted that  drunkenness, to be admitted in evidence, or to con- 
442 stitute a defence, need not be caused by indulgence in spirituous liquors, 

but may, with the same effect, result from the voluntary excessive use 
of an intoxicating drug:e 

The effect, a s  a defence, of drunkenness when so extreme as  to induce a 
condition of imanity will be noticed under the next head. 

INSANITY. Insanity is a disease so perverting the reason or  moral sense 
or  both a s  to render a person not accountable for  his acts. I t  is an exceptional 
and abnormal status, (to be established in general by the testimony of 
medical experts,") and as the law presumes a man to be sane till he is proved 
to be the contrary, the burden of maintaining insanity a s  a defence in a 
criminal case rests of course upon the accused." To constitute a defence on 
the ground of insanity it may be made to appear, on the one hand either that  
the &ccused, in committing the offence, did not, from mental derangement, 
comprehend the nature of what he was doing, o r  did not know that he was 
doing wrong; le or, on the other hand, that, though aware of the nature and 
consequence of his act, as  well a s  of its wrongfulness or i ts  illegality, he was 
prompted by such a n  uncontrollable impulse a s  not to  be a free agent." 

Insanity may be general or partial It may consist) of an entire or 
443 almost entire dispossession of the reason, o r  of some delusion or hallucina- 

tion only," or of a monomania." A partial insanity is no defence where 
it relates to persons or things not connected with the crime charged." In

's Bome writers express themselves in general terms to the effect t h a t  "drunkenness 
is in itself a breach of military discipline." See Simmons # 591; Hough, (P.) 86; 
Harcourt, 56 ; Napier, 181 ; Hickman, 130. It certainly can rarely fail to  be so when 
committed in  camp or a t  a military post. 

I 6 D r ~ ~ s ~ ,  M. 0.49 of 1883.379. And see late case in G.'C. 
I7Real v. People, 55 Barb., 551;G. 0. 91, Army of the Potomac, 1863. 
But " the  opinion on the subject of a non-professional witness, based upon nis own 

observations, is  competent evidence, and is  entitled to  weight, according to the intelli- 
gence of the witness, his means of information, and the  character of the derangement." 
Parkhurst v .  Hosford, 21 Fed., 827. 

laIf enough, however is shown on the  part of the accused, to induce--upon the whole 
evidence--a reasonable doubt of his sanity, he is entitled to an acquittal. Hopps v. 
People, 31 Ills., 385;Chase v. People 40 Id., 353. Otherwise if a mere doubt or  possi- 
bility only is raised. Lynch v. Com., 77 Pa. St., 205. 

IsMcNaghten's Case, 10 Clank & Fin., 210; Com. v. Rogers, 7 Met., 600; Com. V.  

Mosler, 4 Barr, 264; People v. Klein, Edmonds, 13; State v. Klinger, 43 Mo., 127. 
" The legal test of the accountability of a criminal for his acts is his mental ability, a t  
the time of the commission of the crime, to discriminate between right and wrong, with 
respect to the offence charged in  the indictment." U.S. v. Young, 25 Fed., 710. 

See Com. v. Rogers, ante; U. S. v. Guiteau, 1 Mackey, 498. 
="Where the delusion of the  party is  such tha t  he has a real and flrm belief of 

the  existence of a fact which is wholly imaginary, and under tha t  insane belief he 
does a n  act  which would be justifiable if such fact existed, he i s  not responsible for 
such act." Com. v. Rogers, 7 Met., 500. " He must be considered in the same situa
tion a s  to responsibility a s  if the facts with respect to which the delusion exists were 
real." McNaghten's Case, 10 Clark & Fin., 211. 

"Such a s  homiddal t n a n b a  morbid propensity to kill ; kleptonzaata-a morbid pro
pensity to steal ; p y r o m a n . i ~morbid incendiary propensity ; peerdmaniu-a morbid 
propensity to falsify ; and other manias now well recognized in medical jurisprudence. 
See Whart. 8~ Still6 O 185. 

Bs State v. Spencer, 1 Zabr., 196; Com. u. Mosler, 4 Barr, 266; Bovard v. State, 30 
Miss., 600. 
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$anity may also be permanent, or intermittent, o r  temporary. I f  the party 
has lucid intervals when he  is free from the disease, h e  will be responsible 
for criminal acts committed in  such intervals." I f  a t  the date  of the crime 
he  has  quite recovered from a previous derangement, he will be held account- 
able a s  if such derangement had never occurred. But the recovery must be 
clearly shown, otherwise the presumption of law will govern-that insanity once 
existing has continued to exist." 

Insanity of whatever sort must, to constitute a defence, be absolute. No mere 
caprice or eccentricity, however arbitrary or .extravagant, can be accepted as an 
excuse for crime." 

Insanity may be a defence though resulting solely from intoxication. But 
mch a n  insanity, to relieve from criminal responsibility, must amount to a fixed 
mental derangement o r  delirium existing at the time of the act, and incapaci- 
tating the party either to  appreciate its wrongfulness o r  to  resist the impulse 

to commit it." 
444 I n  military cases, insanity is not a common defence, though the claim 

has been sometimes advanced by soldiers, in  extenuation of a n  offence 
charged, that  their brain has been affected by a previous wound or other 
injury. Where the defence is actually set up, i t  should be duly entertained and 
allowed t o  be supported by evidence, however improbable i t  may apparently be.' 
Where insanity or mental incapacity has been shown or indicated on the de- 
fence, the court has  in some cases proceeded to sentence, accompahying such 
action with a recommendation that  the sentence b6 remitted or  that  i ts  execu- 
tion be suspended till the question of sanity can be more fully investigated ; 
in  other cases it has found the  accused "guilty without criminality" on the 
expressed ground of his  mental condition: the preferable form is  simply to  
acquit on this ground." 

If a t  the arraignment, or pending the trial, the accused, though not alleging 
it a s  a defence, manifests insanity or imbecility, the court should suspend pro- 

84" It is  all one whether the phrenzy be flxed and permanent, or whether it were 
temporary by force of any disease, if the fact were committed while the party were 
under tha t  d i s t v e r . "  1Hal*, P. C. 86. 

mSta te  v. Spencer, 1 Zabr., 210. But i t  is  only established permanent insanity which 
the law presumes t o  continue till the contrary i s  shown; not so with spasmodic or  
temporary mania. People v. Francis, 38 Cal., 183. 

"1 Russell, 13;Com. v. Haskell, 3 Brewst., 491. 
*3 Greenl. Ev. 5 6 ; 1 Bishop, C. L. 5 400, 406 ; Lanergan v. People, 50 Barb., 277 ; 

Com. v. Crozier, 1 Brewst., 349 ;Bailey v. State, 26 Ind., 422;Bradley v. State, 31 Ind., 
492; Tyra v. Com., 2 Met. (Ky.) 1 ; People v. Ferriss, 55 Cal., 588; State u. Till, 1 
Houston, 233, 511. 

It may be remarked that  a party cannot be held accountable for acts committed while 
ib  a condition of excessive intoxication or  unnatural excitement brought on by no  fault of 
his own. Thus Hale, (1 P. C., 32,) observes : " If a person, by the unskilfulness of his 
physician, or by the contrivance of his enemies, eat o r  drink such a thing a s  causeth 
such a temporary o r  permanent phrenzy a s  acon4tum or  n u r  vomica, this guts  him into 
the same condition in reference to  crimes a s  any other phrensy and equally excuseth him." 

" I n  a peculiar case in G. 0. 29,Div. of the Atlantic, 1874, in which the court assumed 
t o  refuse to entertain this defence on the ground that  the accused was personally known 
to a majority of the court, who considered themselves competent to  judge of his sanity 
wlthout evidence, Gen. Hancock disapproved of the proceedings a s  a method of disposing 
of a defence "unknown to the administration of justice," a s  well a s  a t  variance with 
the  oath of the members to "determine according to evidence." 

" G .  0. 62, 73, First Mil. Dist., 1867, Do. 1,Div. of the Paciflc, 1872. I 

*G.0. 13,Northern Dept., 1864. And see cases in G. 0. 46 of 1824 and 36 of 1825, 
where the accused is convicted, but, on account of mental derangement or  idiocy, is  not 
sentenced but recommended to be discharged. See also Hickman, 215. 

01 See Simmons 5 690;Kennedy, 195,O'Brlen, 266, 
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477 ; U. S. u. Gre~ner ,  4 Philad., 386, 401; S ~ I  
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tha t  supplied with victuals Sir John Oldca! 
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Respublica v. McCarthy, ante; DIGDST, 614-1 

ceedings and investigate his condition, reporting the result to the com- 
445 mander ;e' or, preferably, simply report to him the apparent fact, for such 

investigation or other action a s  he may see fit to institute. 

OBEDIENCE T O  PRDERS. That  the act charged a s  a n  offence was done 
in obedience to the order-verbal or writtenss--of a military superior, is, in  
general, a good defence a t  military law.a 

The act, however, must have been duly done-must not have been either 
wanton or i n  excess of the authority or discretion conferred by the order. Thus 
a n  officer o r  soldier ordered to suppress a mutiny or disorder or to make a n  
arrest, a guard ordered to keep in custody a prisoner, or a sentinel ordered to 
prevent persons from passing his post, will not be justified in taking life or in  
resorting to extreme violence, where the object of the order can be effectually 

, 	accomplished by more moderate and customary means : otherwise where the 
forcible resistance of the party, his persistence in disregarding warnings, his 
sudden flight, Brc., render it  impracticable to seize or stop him without extreme 
violence or the use of a deadly weapon.'' 

Further the order, to constitute a defence, must be a legal one.ga I t  must 
emanate from a proper officer-a superior authorized to give it-and i t  must 
command a thing not i n  itself unlawful or prohibited by law. In  other words, 
it must be a n  order which the inferior i s  bound to obey. While obedience by 
inferiors is the fundamental principle of the military service, i t  is  yet required 
to be rendered only to a lawful 0rder.8~ It is " the lawful orders of the superiors 

appointed over them " that " all inferiors " are, by par. 1of the Army 
446 Regulations, " required to obey strictly and to execute promptly; " and 

it  is the "lawful command of his superior officer" which by the 21st 
Article of war, " any officer o r  soldier" may be punished even with death for 
disobeying. But for  the inferior to assume to determine the question of the 
lawfulness of a n  order given him by a superior would of itself, a s  a general 
rule, amount to insubordination, and such a n  assumption carried into practice 
would subvert military discipline?' Where the order is  apparently regular and 
lawful on its face, he is not to go behind it  to satisfy himself that  his superior 
has  proceeded with authority, but is to obey it according to i t s  terms, the only 
exceptions recognized to the rule of obedience being cases of orders so mani- 

02G. 0. 10,Dept. of the Gulf, 1866; G. C. M. 0. 39, Dept. of the Mo., 1868. And 
compare People v. Ah Ping, 42 Cal., 19. 

0s See Pollard u. Baldwin, 22 Iowa, 328. So, no partlcular form of words is required 
if the  order i s  so expressed a s  t o  be intelligible. State  v. Small and State  v. Hill, 
Smith's Reports of Decisions i n  Militia Cases, pp. 57. 83. 
"Simmons 5 594;Bombay R., 16 ;DeHart, 165 ; Ben& 119. 
06 See U. S. v. Clark, 31 Fed., 710; DIGDST,486 ; and compare title r' Requirements of 

military discipline," post, anC authorities cited thereunder ; also civil cases cited under 
PART 111, post. 

Where the  exceeding of the  order was only the  result of a n  extreme zeal, the offence 
was held to  be extenuated. G.0.5,Dept. of Tenn., 1868. 

'JeDraars~,27-8. See adjudged cases illustrating this principle cited under PART111. 
post.
"See Chapter XXV-TwEEITY-FIRST ARTICLE. 
08 I n  2 Opins., 713, the Attorney General, referring to a certain military order, held t o  

be legal, says:  "It is not for  the subordinate officer who receives it to  judge of the 
fitness o r  legality of such order;  for the  case must be a n  extreme one which would 
justify him in refusing obedience." I n  a leading case in  the navy, Dinsman v. Wilkes, 
7 Howard, 403, the Supreme Court observes : " There would be a n  end of all discipline 
if the  seamen and marines on board a ship of war on a distant service were permitted t o  
ac t  upon their own opinion of their rights, and to  throw off the  authority of the com
mander whenever they supposed it to  be unlawfully exercised." 

It may be noted t h a t  the  ruling in a n  adjudged militia case, State  v. Woodman, 
Smith's Reports of Decisions, 25, that ,  t o  entitle a superior t o  the obedience of his 
inferior. "h i s  command must be lawful and reaeonable," could scarcely be accepted a s  
good law for the army. 
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festly beyond the legal power or discretion of the colnmander a s  to admit of 
no rational doubt of their u n l a w f ~ l n e s s . ~  Such would be a command to violate 
a specific law of the land or a n  established custom or written law of the military 
service, or an arbitrary command imposing a n  obligation not justified by law 
or  usage,'" or a colnmand to do a thing wholly irregular and improper given by 
a superior when incapacitated by intoxication or otherwise to perform his duty. 

Except in  such instances of palpable illegality, which must be of rare  
447 occurrence, the inferior should presume that  the order was lawful and 

authorized' and obey it  accordingly, and in obeying i t  he can scarcely 
fail  to be held justified by a military court? 

I t  may be added that an order which might not be regarded a s  legal in  time 
of peace, may furnish to the inferior obeying it  a complete defence in time of 
war, as  being warranted by the laws a n d  usages of war. This point, a s  also 
this Title in general, will be illustrated in treating of the civil amenability of 
military persons in PART111. 

COMPULSION OF THE ENEMY, k c .  This defence, a s  establishing an 
absence of criminal capacity, is recognized a s  valid i n  cases of persons charged 
with having joined the public enemy in war, or with having associated them- 
selves with rebels, mutineers, and the like, and who claim to have done so 
through compulsion or inevitable necessity. But  it is  held in the  adjudged 
cases on the subject that such defence can be sustained by nothing short of 
proof of a n  immediate danger of death threatened by the enemy or other com- 
pelling party;  that neither a menace nor impending danger of bodily injury 
less than loss of life, nor a well-founded apprehension of pecuniary loss or 
injury to  property, will amount to a justification i n  law.' Military courts 
indeed might feel warranted in relaxing this strict rule in  special cases, as it 
was in fact relaxed in certain extreme cases of prisoners of war charged with 
desertion to the enemy in the late war.' It i s  to be added that  even where the 
compuIsion has originally sm overpowered the will of the party a s  to  constitute 

a legal justification, he may yet forfeit his right to  have i t  allowed a s  a 
448 defence, by voluntarily remaining and acting with the enemy, &c., not- 

withstanding opportunity of escape has been ~ f f e r e d . ~  

OD A soldier is justified in law i n  obeying all orders of his commanding officer, "unless 
they are  obviously, and in a manner patent to  common sense, illegal." Forsyth, Const. 
Law, 216. And see DIGEST, 28 ;Tullock, 32 ;O'Brien, 83 ;De Hart, 166 ;Desty, Am. C. L , 
20 a ; Despan v. Olney, 1 Curtis, 306 ; Riggs v. State, 3 Cold., 85. And compare Chapter 
XXV-TWENTP-FIRST ARTICLB. 

'"Such a s  the  order to a soldier t o  take his clothes to be mashed by a particular 
laundress, held illegal in G. C. M. 0. 87,Dept. of the East, 1871. 

1 See G. 0. 34 of 1852,where the general rule is laid down by the Secretary of War, 
(Mr. Conrad,) tha t  an inferior "should act  upon t h e  reasonable presumption t h a t  his  
superior was authorized to issue a n  order which he mzght be authorized t o  issue. If h e  
acts  otherwise, he does so a t  his  peril, and subjects himself to  the  rlsk of being pun- 
ished for  disobedience of orders." 

21x1 a case of a n  ac t  done under a n  order admitting of question a s  to i t s  legality 
o r  authority, the  inferior who executed it will be more readlly justified than the 
superior who onginated the  order. See G. 0. 27,Dept. of Pa., 1865 ; McCall v .  McDowell, 
Deady, 233. 

S See McGrowther's Case, Foster, 14;Oldcastle's Case, 1 Hale, P. C., 50 ; Respubliea v .  
McCarthy, 2 Dallas, 87 ; U. S. v.  Vigol, I d ,  347 ; U. S. v .  Hodges, 2 Wheeler, Cr. Cas., 
477 ; U. S.v. Greiner, 4 Phi lad,  396,401 ; Simmons 5 597. 

4 DIGEST,614. 
6 "  The force and fear must continue all the time the party remains with the rebels. 

~t is incumbent on every man who makes force his defence to  show a n  actual force, 
and t h a t  he quitted the service a s  soon a s  he could." McGrowther's Case, ante. "Those 
tha t  supplied with victuals Sir  John Oldcastle and his accomplices then in rebellion 
were acquitted by the judgment of the Court, because ~t was found to  be done pro 
tzmore mortzs, et quod recesserunt quam otto potuerzmt." 1 Hale. P. C., 60. And see 
Respublica v. McCarthy, ante; DIGHIST,614-15. 
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REQUIREMENTS OF MILITARY DISCIPLINE. As an inferior may de- 
fend on the ground that his alleged offence was committed in due obedience to 
a legal order of a superior, so a superior, when charge'd with some extreme vio- 
lence or severity toward an inferior, may claim in defence that his alleged act 
was justified by the requirements of military discipline. This defence, how- 
ever, should not be accepted as  sufficient by a court-martial except in cases where 
it clearly and satisfactorily appears that the insubordination, criminal attempt, 
or misconduct of the inferior, could not have been repressed or prevented with- 
out a resort to the extreme measure which is the subject of the charge. In 
practice the striking or otherwise assaulting of soldiers, as  well as  the inflic- 
tion upon them of summary and unauthorized punishments, by officers, have 
repeatedly been made the occasion of trials by court-martial, and where not 
proved to be fully justified by the demands of discipline have induced severe 
sentences, or, if not thus visited by the courts, (which in some instances have 
shown themselves too indulgent to the accused,) have called forth severe repro- 
bation from the reviewing commanders? Personal violence employed by an 
officer against s soldier, by the use of the list, the sword or otherwise, is always 
an extreme measure, and must constitute a serious military offence when 

resorted to in a case where an  emphatic and dignified command, or an 
449 immediate arrest ordered, would have put an end to the insubordination.' 

And the principle governing such cases is of course to be applied with 
especial strictness to those in which, in the enforcement of discipline, life has 
been taken.' I n  all cases indeed of this general class it should be satisfactorily 
established that the act was imperatively called for by the necessities of dis- 
cipline a t  the time; that to all appearance, or in all reasonable probability, 
the mutineer or rioter could not have been repressed, the escaping deserter 
or prisoner recaptured, the assailant subdued, the insubordinate inferior r e  
strained or made subordinate, or the rescuer prevented, by any less extreme 
measure than that actually employed? Otherwie the defence should not be 
accepted as  sufficient. And in time of peace the superior should be. held to a 
stricter responsibility than in war.'' The law on this subject has been abun- 
dantly illustrated not only in military cases but in a series of civil prose~utions.~~ 

e See G. 0. 81 of 1822;Do. 28 of 1829: Do. 47 of 1830;Do. 64 of 1832; Do. 34, 53 
of 1842; Do. 2, 4, 6, 17, 68 of 1843 ; Do. 2, 39 of 1844;G. C. M. O., 645 of 1865 ; Do. 
80 of 1875, G. 0. 63, Dept. of Va. B No. Ca., 1864;Do. 22, Dept. of the Platte, 1867; 
Do. 40; Dept. of the East, 1868; Do. 9,Div. of the .Atlantic, 1869; Do. 5, Id., 1870; 
Do. 50,Dept. of the Mo., 1871;Do. 93,Dept. of the South, 1873;Do. 62,Div. Atlantic, 
1888;Do. 29, Navy Dept., 1890 ; also Chapter X-" Disciplinary Punishments." 

See cases in  the following Orders in which ol3cers have been held to account for 
the  unjustifiable striking, LC., of soldiers :-G. 0. 64 of 1832; Do. 4, 6, 68 of 1843; 
Do. 2, 39 of 1844; Do. 53,Dept. of Va. & No. Ca., 1864; Do. 22, Dept. of the  Platte, 
1867; Do. 9,Div. of the Atlantic, 1869; Do. 5, Id., 1870; G. C. M. 0. 29, Dept. of 
the Mo., 1893. 

a See cases of ofecers dismissed, kc., for unjustitlably taking the lives of inferiors,- 
in  G. C. M. 0. 14 of 1871; Do. 28 of 1873; Do. 47 of 1877; Do. 112, Dept. of 
the East, 1870; G. 0. 87, Northern Dept., 1864; Do. 39, 56, Dept. of the Susque
hanna, 1864; Do. 44, Dept. of West Va., 1864; Do. 7, Dept. of Pa., 1865; Do. 
17,Dept. of Ky., 1866;Do. 64,Dept. of So. Ca., 1865;Do. 26,Dept. of La., 1866;Do. 
89,Second Mil. Dist., 1868. And compare Lieut. Gamage's Case, Hickman, 197-9 ; Cases 
of Maxwell and Porteous, Prendergast, 162-7. 

Osee DIGHIST,486. So, a t  maritime law, the master "may use a deadly weapon. 
when necessary to suppress a mutiny, hut only when mutiny exists or is threatened." 
Thompson v. The Stacey Clarke, 54 Fed., 534. 

loDIGBIST,486. 
"U. S. v. Cornell, 2 Mason, 60;U. S. v. Travers, 2 Wheeler Cr. C., 490; U. 8. .v. 

Carr, 1 Woods, 484;0.S. v. Clark, 31 Fed., 710;U. S. v. King, 34 Fed., 302; U. S. u. 
Fullhart, 47 Fed., 802; Case of Sifford, 5 Am. Law Reg., 659;U. S. v. Linsee, Utah, 
(1894.) And compare I n  ?e Neagle, 39 Fed., 833. [The ruling in the recent Case of 
Iams, (Com. v. Hawkins and Streator, Ct. of Corn. Pleas, Pa., 1892,) remarked upon in 
Par t  111, poet, i s  not regarded a s  sound law or sustained by the precedents.] . 
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V. THEl CONCLUDING STATEMENT. 

450 OF WHAT IT CONSISTS. The testimony on both sides being con-
cluded, either party or both parties-the accused first in order and the 

judge advocate after him-may present a closing " statement" or address to 
the court, which may be olal but is commonly read from a writing. While, 
strictly, the closing of the ar-wment, as of the proof, belongs to the party who 
has the affirmative of the issue? the order indicated is that now invariably 
observed in the practice of our courts-martial, whatever be the nature of the 
defence, if any, which may have been made." The statement, if in writing, is 
signed and attached to the record as an  exhibit ; if verbal, it is generally entered 
in the body of the record? in the words, as nearly as they can be given, of the 
party. The statement may consist of a brief summary or version of the evi-
dence, with such explanation, or allegation of motive, excuse, matter of extenua-
tion, &c, as the party may desire to offer, or it may embrace, with the facts, a 
presentation also of the law of the  case and an argument both upon the facts 
and the law. 

ITS PRIVILEGE. A very considerable freedom is allowable here within 
certain limits.16 The accused, for example, in his statement m y  sharply criti-
cize the testimony as given by the adverse witnesses, and their apparent or 
supposed animus in giving it, as well as the conduct, motives, Cc., of the persons 
through whose acts or a t  whose instance he has been brought to trial, and 
especially those of the actual prosecutor or responsible accuser. And evidence 
of malice on the part of the latter will justify an increased asperity of comment. 
But between animadversion of this character and defamatory personalities a 
line should be drawn, and the latter should not be permitted. Further, a proper 
consideration for the discipline and established military relations of the service 
should exclude from the statement gratuitously disrespectful language toward 
superiors or the court, as well as any form of insubordination and defiance of 

authority." But within these limitations the court will rarely be 
451 called upon to check the accused, who, under the critical circumstances 

in which he is placed, should certainly be allowed the largest latitude of 
expression consistent with the observance of the conditions mentioned, the non-
observance of which indeed could give no additional force to the address." 

1'Millerd v.  Thorn, 56 N. Y., 402. 
1s D I G ~ T ,711. Either party, or both parties, may waive the right to  make a statement. 

Id., 458. 
14 G. 0. 4,Dept. of N. Mex., 1864. 
16 See Tytler, 302; Simmons 5 587; Pipon & Col., 55 ; Macomb, 45,46 ; O'Brien, 258. 

262. De Hart. 160;Benet, 116;Coppee, 82; DIGPIST,711 ;G. 0. 16 of 1851; Do. 31,Div. 
of the ~ t l a n i i c ,1873. 

1 e I t  is  well remarked by the Secretary of b a r  in G. 0. 25 of 1859 that  the statement 
cannot be allowed to  "serve a s  a cover for language amounting to a breach of military 
discipline." The use in the statement of unseemly and unmilitary language has been 
severely commented upon by courts in  connection with their findings, (see G. 0. of May 
10, 1816;Lieut.. Hyder's Trial, p. 156,) and still more frequently by reviewing of8cers. 
G. 0. 3 of 1826;Do. 64 of 1827; Do. 16 of 1851; Do. 2 of 1856;Do. 3,Army of the 
Potomac, 1861;Do. 6,Dept. of La.,1869;also Do. 36,Middle Dept., 1864;Do. 52,Dept. 
of the  Cumberland, 1868, in  which--as in some other casea, see post-the court is 
declared to  have erred in receiving the  paper, o r  allowing it to  be read. See the comment 
of Gen. Otis upon the disrespectful criticism, by counsel in a concluding argument, of 
the rulings of the court in the case tried-as closely approaching contempt. G. C. M. 0. 
24,Dept. of the  Columbia, 1894. 

"As remarked in Bombay R., 16, an indulgence in personalities not only weakens a 
defence, but has the effect of disposing the pardoning power against lenity toward the 
accused. 
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3a Ante, p. 48. 
" See 18 Opins At. Gen., 278. 
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Where the statement manifestly exceeds a reasonable freedom, and offends 
in  either of the particulars above indicated, the court may properly warn the 
accused that he is transcending the proprieties, and if he  persists or does not 
withdraw the objectionable portion, may refuse to  allow him to proceed or to  
admit the statement into the record." In  an extreme case the court may 
properly report the  facts to the reviewing authority for the preferring of 

charges or other action." The use of " menacing words," in the sense 
452 of Art. 86, may expose the party to be proceeded against a s  for a con- 

tempt. I t  may be added that  mere discursiveness or irrelevancy in the 
staiement will not justify the court in restricting i t  unless i t  be thus so pro- 
tracted a s  to delay unconscionably the proceedings. 

As to the statement or argument on the part of the prosecution, i t  is  com- 
paratively rare  that  this becomes subject to criticism on account of gross 
improprieties of language. Where, however, i t  exceeds a proper license, the 
same procedure is  to  be observed a s  in a case of a similar address on the part 
of the accused." 

PROCEDURE AS T O  READING, tC., OF STATEMENT. The statement 
of the accused, if written, may be read by the accused himself, by his counsel, 
by a friend, or by the judge advocate. The latter however mould with less 
propriety act herein for the accused, where he proposed himself to present a 
closing address. In  some important cases, in  lieu of a written statement, 
counsel have addressed to the court oral arguments, or arguments part oral 
and part written, the oral portion being taken down by a stenographer. 

THE STATEMENT AS EVIDENCE. While all due consideration is  to be 
given to a statement properly presented, the statement is not evidence but a 
personal declaration or defence, and cannot legally be acted upon as  evidence 
either by the court or reviewing authority.% Nor can it be a vehicle of evidence, 
or properly embrace documents or other writings, or even averments of ma
terial facts,22 which, if duly introduced, would be evidmce; and if such a re  
embraced in it, they a r e  no more evidence than any other part. 

In  some instances ihe statement has been sworn to under the impression that 
i t  will thus answer as  a form of the exercise by the accused of the privilege, 

Simmons 5 588 ; McNaghten, 210 ; Macomb, 46 ; O'Brien, 258 ; De Hart ,  161 ; DIGEST, 
711. I n  G. 0. 3,Army of the  Potomac, 1861,where the statement i s  reflected upon as  
of a n  improper character, i t  is added :-" The court would have been entirely justified 
in excluding it." And see case in G. 0. 23, Dept. of the Columbia, 1876. In  a case 
In G. 0. 157, Navy Dept., 1870,where the accused officer presented a statement " s o  
disrespectful tha t  the court would not recelve i t "  and thereupon declined to offer any 
other, his action was censured by the Secretary of the Navy. 

It is for t h e  court, of course, if the occasion justifies i t ,  t o  rule out the  statement. 
The judge advocate has no authority t o  reject or  suppress it ,  however objectionable, 
G. 0. 31,Div. of the Atlantic, 1873. 

'gin some cases officers have been brought t o  trial for disrespectful language, &c., 
contained in their addresses, and in general convicted and sometimes dismissed. G. 0. 
2 of 1856; Do. 25 of 1859; McNaghten, 209. And see case of summary dismissal cited 
from James, gost. 

* I n  a case in  James, (p. 461, 463,) in which the  court, in connection with i t s  judg- 
ment, reflects upon the  address of the prosecutor, (which contained false and malicious 
charges against a superior officer,) the  reviewing authority, concurring, proceeds to  
pronounce his dismissal from the service. 

G. 0. 21,Middle ~ d p t . ,  1865;Do. 28,Dept. of W.Va., 1865; Do. 231, Fif th Mil. 
Dist., 1869;Do. 23, Dept. of the South, 1870;G. C. M. 0. 30, Dept. of the  East, 1886; 
DIGEST,710. 

* See Ben&, 116. 
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(accorded by the Act of March 16, 1878,) of testifying in his own behalf, 
453 and so become evidence. Such an impression is erroneous ;" i t  is irregu- 

lar and improper to permit the statement to  be sworn to, and that  i t  is 
an affidavit adds nothing to i t s  legal effect." The statement and the testifying 
a re  distinct and independent proceedings, and the  accused may, and often does, 
make a statement although he may previously have taken the stand a s  a 
witnessz5 

While the statement proper cannot be regarded a s  evidence, yet where,-as i t  
is  expressed in the Digesta-the accused "clearly and unequivocally admits 
therein facts material to the prosecution, such may properly be viewed by the 
court and reviewing officer a s  practically in the case." Such facts must of ' 
course not be inconsistent with the plea. But admissions of this sort can 
scarcely in any event constitute a sufficient basis for a conviction unless sup- 
ported by material testimony on the trial. 

VI. CONTEMPTS. 

SOURCE OF THE AUTHORITY OF COURTS-MARTIAL TO PUNISH 
FOR CONTEMPT. A general power to punish for contempt-necessary as it  
is to protect the dignity of judicial tribunals and ensure a proper administration 
of public justice n-is inherent in al l  superior courts of record, independently 
of l e g i s l a t i ~ n . ~ ~But i t  "does not arise from the mere exercise of judicial func- 
t i ~ n s , ' ' ~and so is not commonly possessed by inferior courts unless the same 

a re  courts of record, or are  specially empowered to exercise this authority 
454 by express statute.a0 Courts-martial, not being courts of record: nor 

indeed, strictly, courts a t  all in the sense of being a part of the judicial 
department of the government, but only instrumentalities in  aid of the  executive 
arm, of temporary and limited powers, without the capacity to  issue process 
or the means of enforcing their judgments," have no general inherent authority 
to punish for contempt, and a re  only authorized so to  punish a s  they a r e  thereto 
expressly empowered by the 86th Article of war." 

ART. 86-ITS GENERAL EFFECT. This Article is a s  follows:-" A 
court-martial may punish, at discretion, a?w person who uses anu menacing 
words, signs, or gestarm, in its presence, or who disturbs its proceedings, b1~ 
amy rwt or disordes-." I t s  proper original may be said to  be Art. 54 of the 
Code of James 11, (itself derived from provisions of the  Arts. of 1639, 1642 
and 1666,) which made punishable the use of "braving or  menacing words, 
signs, or gestures," a s  also the " drawing of a sword,'' i n  the presence of the 
court. I t s  effect in our law is  to authorize the punishment only of some " di
rect" contempts, or contempts committed in the presence or immediate prox- 

DIGEST, 750. 
* G. C. M. 0 .  2, Dept. of the Mo., 1880 ; Do. 9, Id., 1886 ; Do. 42, Dept. of Texas, 1880 ; 

Do. 6, 13, Id., 1882. 
26 G. C. M. 0 .  2, Dept. of the Mo., 1880; Do. 19, Id., 1881 ; DIGEST, 710. 
za Page 710. 
n Em parte Robinson, 19 Wallace, 510 ; In re Cooper, 32 Vt., 257 ; State v. Goff, Wright, 

79 ; Ea: parte Smith, 28 Ind., 47 ; Samuel, 630 ; O'Brien, 151-2 ; De Hart, 102. 
28 2 Hawkins, c. 1, 8 .15  ; 4 Black. Corn. 286 ; Samuel, 633 ; U. S. v. Hudson, 7 Cranch, 

34 ;Anderson v.  Dunn, 6 Wheaton, 227 ; 1s parte Robinson, 19 Wallace, 505 ; In re Kerri
gan, 33 N. J., 344, 347; In r e  Cooper, 32 Vt., 254. 

W In re Kerrigan, ante. 
 
30 See In  re Cooper, ante; Morrison v. McDonald, 21 Me., 556. 
 
31 See Chapter V, p. 48. 
 
32Ante, p. 48. 
 
"See 18 Opins At. Gen., 278. 
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imity of the court when in session, a s  distinguished from "coltstructive" con-
tempts, i. e. acts committed a t  a distance from the court, or beyond its "pre- 
cinct," but which operate to prevent and obstruct the due administration of 
justice# Thus, such acts as a refusal or neglect by a witness to appearm when 
duly summoned; or a publication in a newspaper reflecting improperly upor 
the action of the court or its officers in a pending case, &c.,--acts which would 
be constructive contempts in the civil procedure,-would not be punishable 

by a court-martial under Art. 86." 
455 Further, the Article contemplating direct contempts, its effect is to 

authorize the punishment of the acts which i t  enumerates only in such 
manner as direct contempts a re  properly punished," viz. summarily. 

CONSTRUCTION OF THE ARTICLE--" A court-martial." This general 
description includes inferior equally with the superior courts-martial. Some 
of the authorities indeed, repeating the view of Simmons,' have expressed 
the opinion that a regimental or garrison court was not empowered to proceed 
for a contempt against an officer, although it could do so against an  enlisted 
man." This opinion is  founded upon the provision of the code, that  such a 
court shall not try a commissioned officer. But here the distinction is  lost 
sight of between a trial and a proceeding for contempt, the latter not being 
a trial, but a summary assertion and enforcement of executive authority. Thus 
an officer who by his conduct before an inferior court, a s  a witness or other- 
wise, is guilty of a contempt, may be a s  legally subjected to the punishment 
provided by the Article a s  may a soldier, and a s  properly a s  he  may be before 
a general court. 

The term under consideration, " a  court-marual," cannot be held to include 
a court of i n q u i r ~ . ~  There i s  not indeed the same reason for investing a 
court of inquiry with authority to punish for contempt a s  exists in the case 
of a court-martial, the former not administering justice or being in fact a court, 
but only a board or commission of investigation. Moreover the Article, a s  
conferring a summary and in a measure arbitrary power, is t o  be strictly con- 
strued, and, a s  it does not give this power to courts of inquiry in express terms, 

cannot properly be held to convey the same by impl i~a t ion .~  
456 I t  may be observed in this connection that, in order to empower a court

moirtial to proceed a s  for a contempt, under Art. 86, it is not essential that 
i t  should be sworn for the trial for which i t  has assembled. It cannot indeed 

%The two kinds of contempts a t  common law a r e  sometimes also designated a s  crimi
nal and comtructive. The direct and constrdctive contempts which may be taken cog- 
nizance of by the U. S. courts are specifled in Sec. 725, Rev. Sts. And see Em paate 
Robinson, 19 Wallace, 511. 

=That  a failure so  t o  appear by a military witness i s  not punishable a s  a contempt 
under Art. 86, but i s  a " neglect" cognizable under Art. 62, was noticed by Maj. Gen. 
Thomas, in G. 0. 58, Dept. of the Cumberland, 1868. 

"A larger power is  given to naval courts-martial by Art. 42 of the Articles for the 
Government of the Navy. 

Johnston v .  COIIL, 1Bibb, 598; Crow v.  State, 24 Texas, 13;  State v.  Sauvinet, 24 
La. An., 121. And see Samuel, 631-633 ; Simmons 5 434 ; Harcourt, 158 ; O'Brien, 311 ; 
De Hart, 103.
'5 435. 

Grimths, 30 ;Harcourt, 167 ;De Hart, 105 ; Benet, 31. 
'98 contrary view expressed by De Hart, (P. 279,) is repeated by Benet, (p. 182.) It 

may be noted that  the power i n  question is  also not given t o  courts of inquiry by the 
Articles specifically relating to the same--Arts. 115-121. 

In  the navy the power to  punish for contempts i s  expressly given to courts of inquiry, 
by the naval Article 57. 

O"The power to punish for a n  alleged contempt is  in i ts  nature arbitrary, and i t s  
exercise is not to be upheld except under the circumstances and in the manner p r e  
scribed by law." Batchelder v. Moore, 42 Cal., 414. 
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Proceed to trial without the additional qualification of an oath, but, as already 
remarked, the proceeding for a contempt is not a trial. Thus, before the oath 
is taken by which the organization for the trial is completed, the court is  as 
fully empowered to pass upon and punish a contempt as  it is subsequently. 
Such was in fact the ruling of the Judge Advocate of the Army in an early case 
in 1844,a and such-was the action taken by the court in a more recent case, 
promulgated in General Orders," in which the proceedings were approved by 
the President. 

"May punish at discretion." These words, it  is  to be remarked, are not 
mandatory, the court being authorized, not required to punish. Thus it is always 
open to the court to waive the right of proceeding under the Article, and, instead, 
to prefer charges against the offender, through its president or judge advocate, 
or  to report the facts to the proper commander for his action." In  the majority 

of the cases in our service this course has in fact been pursued.& Except, 
457 however, where the offence committed is of a peculiarly grave character, 

demanding a severe punishment, and one not appropriate to  the action 
under consideration, it will be the preferable course,& and indeed in general 
the duty of the court:' to proceed summarily under the Article. 

PUNISHMENT. As to the punishment authorized, the "discretion of the 
court, in the absence of any statutory provision, or defined custom of the service. 
on the subject, will properly be guided in the first instance by a reference to 
the common law, and the civil statutes and practice. From these sources it is 
ascertained that the appropriate and customary punishment for contempt is 
fine or imprisonment, or fine with imprisonment. Such was the usual punish- 
ment a t  common lawpa and such-4. e. fine or imprisonment-is the only penalty 
authorized by the Revised Statutes to be imposed by the courts of the United 
state^.^ In the civil practice generally the punishment for direct contempts is 

"Private Shalon's case, referred to in note post, under "P~ndahrnent.~~ 
" G .  C. M. 0. 36 of 1870. 

Simmons, ( 5  434,) referring to  this alternative mode of proceeding, says :-"At 
other times charges have been preferred by the court, or by direction of the  confirming 
or  other superior authority, whose notice had been drawn to the offence either by a 
special report o r  by the circumstances appearing i n  the  record of the proceedings." 
And see Samuel, 634 ;GriBths, 30 ;Harcourt, 158 ; O'Brien, 162 ; G. 0. 3 of 1853. 

There is a similar oivQ procedure. Thus the court say in Williamson's Case, 26 Pa. St., 
19 :-" It (contempt) is punished sometimes by indictment, and sometimes in a summary 
proceeding." And t o  a similar effect see U. S. v. Jacobi, 1 Flippin, 108, and la re 
Mullee. 7 Blatchford, 24-where it is held tha t  a contempt offered to  a U. S. court is a 
crime against the United States. 

See instances in G. 0. 14 of 1855 ;Do. 1of 1858 ;G. C. M. 0. 37 of 1873 ; G. 0. 63, 
Dept. of the  Tenn., 1863: Do. 126, Sixteenth Army Corps, 1863 ; 0. C. M. 0. 9, Fourth 
Mil. Dist., 1867 ;G. 0. 58, Dept. of the Cumberland, 1868 ;Do. 17, Dept, of the  Columbia, 
1871;Do. 79, Dept. of the So?th, 1874 ;Do. 39, Div. of the  Atlantic, 1876; G. C. M. 0. 7, 
Dept. of the  Platte, 1874. And compare cases reported by Hough, 97; Id., (P.) 675. 
The charge should be laid under Art. 62, or, in  a n  aggravated case of an  oficer, under 
Art. 61. The trial should, obviously, be had before a new court, i. e., a court composed 
of omcers other than those who were members of the  court before which the  contempt was 
committed. See Hough, (P.) 676 ; Harcourt, 158. 
aSamuel, 638 ; Harcourt, 158 ; (YBrien, 152 ;De Hart, 106. 
47 See In 9-0 Cooper. 32 V t ,  257, where it is said of the power to punish for contempt :

" I t s  exercise is not merely personal to the court and i t s  dignity :it is  due to the authority 
of law and the administration of justice." 

&Anciently, upon the  theory that  the King was present in his courts of justice, and 
a contempt was a personal affront t o  his majesty, some contempts were punishable with 
death. 4 Black. Cam., 124. By the  Articles of War of the Earls of Northumberland 
and Easex, in the reign of Chas. I., contempts before military courts were made simi- 
larly punishable. Samuel, 630 ; 1 Clode. (M. B.,)444. 

aBev.  St.., Sec. 125. And see Hm pwte Robinson, 19 Wallace, 512. The statute is  
merely declaratory of the common law principle. Anderson v.  Dunn, 6 Wheaton, 227. 
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commonly either a small h e  which can be satisfied a t  the moment o r  presently, 

or a brief commitment intended for the temporary restraint of the per- 
458 son; m i t  being evidently deemed to be of the  essence of such punishment 

that it  should be simple, light and provisional, i n  the same manner a s  the 
summary proceeding of which it  is the result is secondary and incidental in  its 
character. 

So, in military cases, the appropriate punishment under the Article would 
i n  general be either a fine, in the form of a forfeiture of pay moderate in  , 

amount and proportioned to the rank and monthly pay of the offender, or a 
confinement for a certain number of hours or days either in  the guard-house 
or in  quarters?' The court, however, w'ould not be precluded from substituting, 

or adding, some other military punishment, not inappropriate to  the 
459 occasion nor excessive in  quality or quantity?' The extent and character 

of the penalty will depend mainly upon the particular circumstances 
which exhibit the offence a s  aggravated or  the reverse,* and upon the intent of 
the party." In  imposing the punishment some regard may well be had to the 
relation which the offender bears t o  the trial o r  investigation. Thus if he be 
the accused, his punishment shonld, if practicable, not be such a s  to interfere 

60A review of the leading cases shows that  the fine adjudged (for a first offence) has 
generally been not less than five dollars nor more than one'hundred dollars. I n  some 
cases the judgment has been tha t  the party stand committed to  jail till the fine is 
paid. When imprisonment has been imposed, i t  has very rarely exceeded thirty days 
and sometimes has been limited to a few hours. In Hill v. Crandall, 52 Ills., TO, the  
offender, a n  attorney, for contemptuous and defiant language addressed to  the court, 
was required to pay a fine of five dollars and be imprisoned in  the county jail until i t  
was paid. I n  People v. Boughton, 1 Edmonds, 143-6,where the  Attorney General of 
the State and a counsel in the case engaged i n  a n  altercation and exchanged blows, the  
court committed them both to  the  common jail for twenty-four hours. The same 
imprisonment, with a fine of $100 and costs, was imposed for a n  assault committed by 
a n  attorney on the judge, in  State v. Garland, 25 La. An., 532. I n  the  case of I n  t.0 
Kerrigan, 33 N. J., 344, the puni~hment for insulting language addressed to the court 
by a party present, was imprisonment in  the  county jail for fifteen days. I n  Middle- 
brook v .  State, 43 Conn., 257, the punishment adjudged, for a violent assault committed 
in the court-room by the plaintiff in a suit, upon the counsel for the defendant, was 
thirty days in the common jail, with $100 fine and costs. The imprisonment should not 
be for an indefinite period but for a time practically certain. King v. James, 5 B. & 
Ald., 894; Yates v. People, 6 Johns, 339; Yates v. Lansing, 9 Johns., 419. I n  the 
larger number of cases the penalty has been flne only. 

" In  adjudging confinement, the distinction indicated in  the Army Regulations b& 
tween the kinds of restraint appropriate for offlcera and soldiers, respectively, may 
ordinarily well be observed. See Samuel, 634. Where, however, an o5cer i s  already 
in close arrest, i. e. confined to his quarters, the court is not precluded from impos- 
ing, for a contempt, a stricter restraint. Thus in  a case of this kind in  G. C. M. 0. 
36 of 1870, the punishment adjudged waa-" To be confined in charge of the o5cer of 
the guard in the post guard-house, during the pending trial, or during the pleasure 
of the court, and denied al l  communication with any one except his counsel." 

KaIn a ca#e of a soldier published in  G. C. M. 0.1, Dept. of Texas, 1875, there was 
added to a confinement the penalty of walking for a certain period with a loaded k n a p  
sack, weighing 25 pounds. 

To the penalties of fine and imprisonment, Samuel, (p. 634,) subjoins-for cases of 
o5cers-"reprimand." If the court resort t o  this  punishment, it may adjudge the 
reprimand to be administered nt once by the president of the court, or by the review- 
ing authority in passing upon the whole case. 

"The offence will be aggravated where it is  repeated, (see, for example, The King v. 
Davidson, 4 B. & Ald., 333, where the prisoner, who conducted his own defence, was, 
for repeated improper language used in his argument, fined successively 520, E40, and 
again £40;) or where it i s  a second offence though of a different nature, (see State v. 
Garland, 25 La. An., 532;) o r  where it is  committed after a warning or admonition 
from the court, (as in both these cases;) or where i t  is justifled by the party on the 
hearing, (as in State v.  Garland.) See post-" Purging the Contempt." 

See Sturoc's case, 48 N. H., 432. As to the ef€ect of disavowals of improper intent, 
and of expressions of regret, in excusing or purging the contempt, see post, 
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either with the regular course of the trial or with the presentation of his de- 
fence to the 

I t  is quite clear that the imposition of dismissal, suspension, dishonorable 
discharge, prolonged forfeiture, or protracted or very severe imprisonment- 

penalties which have been resorted to in  some casesm-would be quite 
460 foreign to the purpose and province of a proceeding for  contempt, and 

should properly be regarded a s  beyond the scope of the authority of a 
court-martial under the 86th Article. Punishments of this kind might indeed 
be appropriate where the party, instead of being proceeded against a s  for a 
contempt, was brought to  trial upon a charge laid under Art. 61  or  62, for some 
grave military offence involved i n  his conduct. 

Execution of t h e  punishment. The punishment, if a fine o r  forfeiture to 
Pay, may be executed through the orders of the reviewing officer, in  passing 
upon the proceedings, in  the same manner a s  a sentence.'* If  the punishment 
consists i n  imprisonment o r  other bodily restraint, i t  way be executed through 
the order of the convening authority, upon a reference and report of the facts 
to him by the court, or, if the offender is a member of the command of the 
post commander, the court, which is incapable of executing i ts  own mandate,= 
may apply to such commander, who, if h e  has  the means for  the purpose, will 
execute the judgment with the same propriety and legality a s  he executes the 
arrest of the accused under the charges, furnishes the court with a guard, or 
performs any other ministerial function in aid of its proceedings." 

"Any person.'& This designation includes certainly any militarv person 
461 who may be before the court, whether i n  a n  official capacity o r  otherwise. 

I t  thus embraces the judge advocate" o r  the accused, a military wit- 

66 See The King v. Davispn, 4 B. & Ald., 340. 
"The following were instances of summary punishment for contempt, excessi~e in 

kind or degree: Case of Lt. Col. Backenstos, adjudged " t o  be cashiered," published in 
G. 0. 14 of 1850; A case, cited by Hough, (C. M., 455,) of a surgeon, punished by " SUS

pension from rank, pay and allowancea for six-months ;" A case of a soldier mentioned by 
Simmons, ( §  435, note,) and also Hough, (P., 676,) condemned to  "transportation for 
life; " Case of Private Shalon, 7th U. S. Infy., (1844,) adjudged " t o  be confined for 
six months in  a dark prison--every other month on bread and water, and chained to  the 
floor-and to  forfeit all pay for  the same period; " A case published in G. C. M. 0.37. 
Fourth Mil. Dist., 1868, of a civilian witness a t  a trial before a military commission, 
adjudged '' to be confined a t  hard labor for one year, and to pay a fine of five hundred 
dollars, and to  be further confined until such flne be paid." I n  the  first and third of 
these cases the punishment was formally disapproved by the  reviewing authority. I n  
Shalon's case i t  was materially mitigated. I n  the last case, the party having been in 
confinement for two months, t h e  punishment was remitted by the District Commander, 
nrho remarked that  confinement at hard labor, for  contempt of court, was " unusual and 
improper." I t  is believed, however, that  such a penalty would not necessarily he im- 
proper if restricted to a brief term. In a case in G. 0. 79, Dept. of the South, 1874. 
where a soldier, for a contempt not aggravated, was adjudged to be c o n b e d  a t  hard 
labor for six months, (with a forfeiture of $5 per month,) the punishment was declared 
by Gen. McDowell to be "excessive" and was mitigated to  " confinement a t  hard labor 
for one month." 

6'That an accused may have been acquitted of a charge for which he was on trial 
cannot affect the authority to execute a punishment adjudged him, pending the trial, 
for a contempt committed. See Hough, (Practice,) 250, note 41. 

* I t  would appear that  Emglish courts-martial have sometimes placed officers in arrest 
for contempt. See Samuel, 635; Hough, 455. Whether or not such an authority would 
now be conceded to  them, i t  is  clear that  none such can be exercised by courts-martial 
in this country. See Chapter IX. 

Where courts-martial a re  attended by provost-marshals, these oficials might be 
sufecient for the execution of some minor punishments under Art. 86. 

"The case of the judge advocate, however, is so assimilated to that  of a member, (see 
text post,) tha t  although the courts would be fully empowered to punish him summarily 
for a contempt, i t  would probably, in a case of any aggravation, prefer to adjourn, and, 
reporting the facts to the convening authority, (with formal charges, if thought proper,) 
apply a t  the same time for the detail of a new judge advocate. 

616156 0 - 4 4  - 20 
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ness, prosecutor, counsel, clerk, or guard, o r  any officer or soldier who may be 
present a s  a spectator. The rank of the person is immaterial.@' Though the' 
party chargeable with the  contempt may be senior in  rank to all  the members 
of the court, he is yet equally subject t o  be proceeded against under the Article 
a s  if he were the youngest officer in  date  i n  the service. To  this effect was the 
ruling in the  leading case of Major John Browne of the British army, in 1786, 
a s  reported by Samuel and other subsequent writer^.^ 

Inclusion of civilians. Whether the term ,"any person " includes also 
civilians, is a question upon which the authorities have differed." I n  the 
opinion of the author, a court-martial, while empowered of course to  cause a 
disorderly civilian to  be ejected from the court-room, is  also empowered, under 
the comprehensive terms of Art. 86, to  punish, for a direct contempt, by ~e or 
imprisonment, any such civil person, whether witness, clerk, reporter, counsel, 
o r  a mere spectator a t  the trial, with the same legality a s  it may a n  officer o r  

soldier of the army.M The enforcing of t h e  Article in the instance of a 
462 civil person is not a n  exercise of military jurisdiction over him. H e  is 

not subjected to trial and punishment for a military offence, but to the 
legal penalties of a defiance of the authority of the United States offered to  i ts  
legally-constituted representative. Any less power i n  the court than one of 
summary punishment would be imperfect and insufficient under the circum- 
stances. "The mere power," says Aldis J., in a case in Vermont," to remove 
disorderly persons from the court-room would be wholly inadequate to secure 
either the proper transaction and dispatch of business o r  the respect and obedi- 
ence due to the court and necessary for the administration of justice." I n  
view, however, of the embarrassments likely t o  attend the execution through 
military machinery of a punishment adjudged a civilian for a contempt under 
the Article, it would in  general be  advised that  a court-martial, in  a case of such 
contempt, should confine itself to  causing the party to  be removed a s  a dis
orderly person, and, in a n  aggravated instance, where practicable, procuring a 
complaint to  be lodged against him for a breach of the public peace. Where, 
however, the  civilian is a person employed by the military authorities in  con- 
nection with the  army a s  a post-trader, quartermaster's employee, &c., the pref- 
erable course will generally be to  punish him by a confinement in  the post 
yard-house, for a brief period or till he shall purge his contempt. 

Nembers of t h e  court  n o t  included. Though i t  is not a necessary impli- 
cation from t h e  terms of the Article, it is yet a natural inference from i t s  
context, tha t  i t  could not have been intended in the designation "any person," 
comprehensive though it be, t o  include a member of the court itself. And so it 
has been held in this country; a direct ruling on the point by the Secretary of 
War  having been made in 1850, in  the  mse  of Lt. Col. Backenstos. This officer, 
as  .senior member and president of a general court-martial, was summarily pro- 

6' See O'Brien, 152-3 ; also McNaghten, 165--168, where is aptly cited the  case of t h e  
commitment, for a n  aggravated contempt, of the Prince of Wales, afterwards Henry V, 
by Sir Wm. Gascoigne a s  Chief Justice of the King's Bench. 

82 See especially Samuel, 636. 
"Samuel, (p. 638-9 ; and see Harcourt, 158 ; Clode, 138,) held the negative ; Mc

Naghten, (p. 168-9,) and Hough, (p. 440,) the affirmative. De Hart, (p. 106-8,) while 
treating the question a s  one involved in doubt, seems to  be of opinion th;.t a court-martial 
may not punish a civilian for  a contempt under the Article. Ben& (p. 32,) expresses a 
contrary view. 

WThe Attorney Qeneral, (18 Opins., 280,) similarly construes the  term "al l  persons," 
i n  Art. 6, Sec. XIV, of t h e  h t i c l e s  of 1776, which relates also to  contempts. " T h e  
terms of this Article," he says, " a r e  broad enough to include civilian witnessea, and it 
was doubtless meant t o  apply to  them." 

86112 re  Cooper, 32 Vt., 268. 
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ceeded against by the court a s  for a contempt, (consisting in certain arbitrary 
and disorderly conduct,) and was sentenced " to  be expelled from t h e  court 
and to be cashiered," Upon this action the  following decision was announced 

in General Orders :*--" The proceedings of this court having been sub- 
463 mitted to the President of the United States a re  not approved, as  the 

76th" ( the present 86th) "Article of war does not confer on a court-
martial the power to punish i ts  own members." I n  a case of this character, 
therefore, the proper course, in view of this rule, would in general be for the 
court to adjourn and a t  once report the facts t o  the  convening authority, (with 
a formal charge preferred, if deemed desirable,) with a view to having the 
offending member brought t o  trial for conduct prejudicial t o  good order and 
military discipline." 

" W h o  uses any menacing words, signs, o r  gestures, in its presence." 
This phraseology is unsatisfactory; the employment of the single descriptive 
term "menacing" having the effect of excluding from the cognizance of the 
court, under the Arwle,  the use, i n  i ts  presence, of improper words, &c., which 
yet do not express or involve a threat or defiance.@ Thus language, however 
disrespectful, if it be not of a minacious character, cannot, unless actually 
amounting to or creating a disorder, in  the sense of the  further provision of 
the Article? be made the occasion of summary proceedings and punishment 
a s  for a contempt-a defect certainly in the statute. 

Menacing or threatening words or acts aimed at the c w t  or i ts  individual 
,nze?nbers a r e  no doubt especially contemplated by the Article;" and words of 

this nature may either be spoken, or presented in a writing, as, for  
464 instance, in  the closing address or argumentn Menaces, however, if 

directed a t  the accused or  a witness, or a t  the  judge advocate, or any 
other person in a quasi official position before the court o r  under i ts  legal pro- 
tection, would also, i t  is conceived, properly fall  within the designation of the 
Article, such conduct being equally a contempt of the court itself.?a As to the 
case of a witness, while the ordinary bullying practised sometimes toward 
persons on the stand would scarcely come under the description of "menacing 
words, gestures," &c., a n  attempt to intimidate a witness, by alarming him 
with the prospect of some specific danger in case he should make or not make a 
certain disclosure or statement, might readily be deemed to fall within the 
category. 

The term "in its presence" is taken to mean before the court in  the court- 
room, or in i ts  sight or hearing, and also while i t  is  in session. Menacing 

"See Army Regulations, par. 1006, based on the case of Backenstos. 
BB'lAs t o  menaczng words, they imply a threat." Hough, (C. M.,) 442. The manner, 

tone, emphasis, &c., of the speaker, with the surrounding circumstances, a re  t o  be taken 
into consideration in determining whether his language imports a menace. See lo 
parte Robinson, 19 Wallace, 511; In, re Cooper, 32 Vt., 256;  Hough, 455. 

eSSuch were the character and circumstances of the language employed in the case 
of contempt published in G. 0. 17, Dept. of the  Columbia, 1871, where the  accused, 
when asked by the  judge advocate if he had any statement to  make to  the court, re
plied-"I'll be God damned if I have any statement t o  make," and left the court
room abruptly and without proper authority. And see cases in  G. C. N. 0.1, Dept. 
of Texas, 1875;  G. 0. 79, Dept. of t h e  South, 1874; G. 0. 126, Sixteenth Army Corps, 
1863-where disrespectful and insolent language was, apparently as  constituting a 
disorder, treated as  a contempt. 

70 See- the instance given in James, 504, and Hough, 454, of a n  o5cer. who, a s  
prosecutor, repeatedly menaced the court "wi th  the  vengeance of a superior tribunal, 
accompanying his expressions by the  most defying attitudes." 

71 See case cited in Hough, 455 ; also The King v .  Davison, cited in  note ante. 
"'See 4 Black. Corn., 126 ;  Hough, 443. 
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language, &c., however, used toward the court or a member, during a recess,- 
the day's session of the court not having been adjourned,-might perhaps be 
regarded a s  within the terms of the Article."' 

" O r  who disturbs its proceedings b y  any r i o t  or disorder ."  The word 
" riot " is regarded as here employed not i n  its strictly legal sense, but rather 
in the sense in  which i t  is commonly used, a s  meaning-to cite the delinition of 
Webster-" wanton or unrestrained behaviour ; uproar ; tumult." The term 
" disorder " is still more general, and, in a broad sense, (analogous to that in 
which i t  is employed in Art. 62,) would mean, literally, any conduct in breach 
of the order of the  proceedings. But, in the connection in which it here occurs, 
i t  is  construed a s  implying more than a mere irregularity, and a s  ilnporting dis- 
order so rude and pronounced a s  to amount to a positive intrusion upon and 
interruption of the proceedings of the court. The more familia- examples of 

such a disorder and disturbance as a re  held to be contemplated by the 
465 Article are-assaults committed upon members? or upon persons con

nected with the court or properly before i t  ;" altercations between coun- 
sel '' or spectators ;" drunken7' o r  indecent " conduct; loud and continued 

on versa ti on;^ any noise or confusion which prevents the court from 
465 hearing the testimony, &c.;'l any shouting, cheering, o r  other expres- 

sion of applause or  disapprobation, especially if repeated after being 

Compare State  v. Garland, 25 La. An., 532, where a n  assault committed upon the 
judge, during a recess of the court, but while i t  remained unadjourned, was held a direct 
contempt, and punished as stated in note ante. 

' 4  See cases reported in Hough, 97; Id., (P.,) 675; also in note ante, under Punishi L  

ment." 
Likewise al l  such a s  a r e  guilty of any injurious treatment to  those who are im- 

mediately under the  protection of a court of justice, a r e  punishable by fine and impris- 
onment." 4 Black. Com., 126. And see Hough, 442. The leading instance in our 
service i s  t h a t  published i n  G.0. 63,Dept. of the Tenn., 1863,where a witness assaulted 
and killed, by shooting with a pistol, in the court-room, the  accused, for attempting 
to  impeach his testimony. H e  was not  proceeded against under Art. 86, but tried 
for murder. 

"Osee case of People v. Boughton, cited in  note under "Punishment," ante. But 
hasty expressions of counsel, under excitement, will ordinarily be overlooked where 
no contempt is intended. St. Croix v. Piatt,  Wright, 532. 

"See U. S. v. Emerson, 4 Cranrh C., 188; State v. Woodfin, 5 Ire., 200. The lat ter  
case was one of a brmch of the  peace in facie o u r i ~ ,consisting in a fight between two 
individuals just outside of the  court-room. 

'"n G. C. M. 0. 59, Dept. of the Platte, 1872, a case is referred to  of a soldier 
ordered by the  court to  be confined for contempt in  using profane language, in his  
testimony a s  a witness, while apparently intoxicated. I n  general, however, contempts 
by way of drunken conduct, on  the p a r t  not only of members, but also of parties or  
witnesses, have been made the  occasion of formal charges, under Art. 62, (formerly 
Art. 99,) and  regular trials before new courts. See cases of this kind in G. 0. 14 
of 1855;Do. 1 of 1858; G. C. M. 0. 52, Dept. of Va., 1865; Do. 9,Fourth Mil. Dist., 
1867; Do. 7, Dept. of the  Platte, 1874; G. 0. 39, Div. of the Atlantic, 1876. I n  
G. C. M. 0. 39,Hdqrs. of Army, 1877,is a case of an o5cer  charged and convicted under 
both Art. 61 and  Art. 62, for appearing in uniform drunk before the court by which 
he was being tried. I n  the case i n  G. 0. 1 of 1858, the offender, a member, became 
disorderly upon being challenged. 

'81n G.  C. M. 0. 1, Dept. of Texas, 1875, it was properly held not to constitute a 
contempt under Art. 86 for a soldier to  come before the court by which he was to he 
tried with his clothing in disorder. 

" I n  the  case of Acton tried for murder, 17 Howell's State  Trials, 463, (1729,) the 
judge mid-"Crier, make proclamation to  keep silence under pain of imprisonment. 
This is a tr ia l  for  life and death, and I shall commit any one tha t  don't hold their 
peace." 

See Whittem v. State, 36 Ind., 212; State v.  Coff, Wright, '78; State v. Coulter, 
Id., 421; Hough, 444. " I t  i s  sufecient tha t  the noise or hindrance be such, however 
small, so t h a t  the  court cannot distinctly hear what  is addressed to it ,  by i t s  members, 
LC., or  those before the court as witnesses." Id., 452. 
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c h e ~ k e d ; ~ 'contumelious or otherwise disrespectful language, addressed to the 
court o r  a member or the judge advocate, of so  intemperate a character a s  to de- 
range the proceedings, especially if persisted in after a waruing from the court.'' 

ACTS NOT DISORDERS-CONTUMACY OF WITNESS. But  acts not of 
:L violent or disturbing character, though they might constitute contempts a t  
common law and before the civil courts, would not be disorders in  the sense 
of the present Article. Thus a quiet refusal by a witness to be  sworn, or 'to 
answer a proper question on his examination, or a standing mute or simple 
refusal to testify a t  all, would not be punishable a s  a disorder and contempt 
before a court-martial. I n  a case indeed of a military witness, whose duty i t  
clearly was to furnish evidence of material facts of which he was cognizant, 
n refusal to testify would properly subject him to a charge and trial under Art. 

62. But a civiUalt witness declining thus to testify would, under our 
467 existing law, do so with entire impunity." The British code, (Army Act, 

sec. 126,) adequately provides for such a case by authorizing the Presi- 
dent of the court-martial to  certify the offence of such a person to a caul-t of 
law,which may then proceed duly to punish the witness for his contempt a s  
in civil cases. I t  i s  a serious defect in our system, which may, i n  a n  im
portant case, entail a serious failure of justice, that  our courts-martial (and 
civil courts) a re  wholly without power to take action in such a n  instance. 

UNINTENTIONAL CONTEMPT-PRESENCE OF THE COURT. I t  is  
not essential that a disturbance of the court or interruption of ' i t s  business 
should have been purposed by the party; that  he disclai~lls any such purpose 

8 V n  the report of the  case of Colledge, in 8 How. S. T.,714, (1681,) after the 
statement .of the  verdict of guilty, the  following occurs :-"4t which there was a great 
shout given, a t  which the Court being offended, one person who was observed by the 
Crier to be particularly concerned in the shout, was committed to  gaol for tha t  night, 
but the next morning, having received a public reproof, was discharged." I11 the 
report of the t t ia l  of the Dean of St. Asaph, 21 Eow. 8. T., 865, (1783,) during the  
recital of some remarks of Erskine a s  counsel for t h e  defence. this  note i s  made :
" Here some of the  audienck clapped, and the Court fined a gentleman 820." I n  Stone's 
case, 6 Term, 530, (also reported i n  25 How. S. T., 1438,) it is narrated tha t  :-" On 
this, ( the  rendering of the verdict of not guilty,) there was considerable shout in  the  
hal l ;  and a man of the name of Thompson, jumping up in t h e  middle of the court, 
waving his h a t  and halloing, was taken into custody and find $20." But see the note 
t o  the case of the  Earl  of Shaftefiury, 8 Term, 821, (1681,)where, when the grand jury 
"returned the bill 'Ignormnus,' the people fell a hollowing and  shouting," but no one 
was punished for contempt. 

83 See case in  G. C.M. 0. 1,Dept. of Texas, 1875;also Hill v. Crandall, cited in  note 
ante, under ''Punislmment." 

M A  ruling to this effect by the Judge Advocate General, (DIGEST.99,)was folloxed 
by a similar opinion of the  Attolney General, (18 Opins., 278,) i n  case of a civilian 
witness who, on being duly summoned and appearing before a court-mart~al, stood 
mute. The Atty. Gen., in holding tha t  such a witness could not he compelled to  testify 
or punished fo r  not testifying, notices tha t  the  power to punish in such a case was 
once conferred upon courts-martial of the army by Art. C of Sec. XIV of the Code of 
1776, as  also upon mil.itia courts by the Act of April 18, 1814, c. 82, s. 4. Referring 
to Art. 86, he says-"By this article Congress has given a court-martial power t o  
punish for contempts; but  the power is in  terms restricted to  cases of acts of menace 
in i t s  presence or  of disorder by which i t s  proceedings are  disturbed. In  thus limit- 
ing the  grant of power to certain cases designated in the statute, by a familiar rule of 
interpretation it i s  to  be implied tha t  all others were meant to be excluded therefrom." 
The view thus expressed was approved by the Secretary of War in a commnnication t o  
the Comdg. Gen., Dept. of Texas, Oct. 27, 1885 stating it as  his decision tha t  "courts- 
martial a re  powerless to  punish civilians for  f$ilure to testify." 

But  though a civilian witness cannot be compelled to  testify against his will, his 
attendance will entitle him to  his witness rees, (Circ. No. 1, H. A., 1886,)-a peculiar 
anomaly in our military law. 
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will not affect the offence.= "The question whether a contempt has or has  
not been committed does not depend on the intention of the party but upon 
the act he has  done. It is a conclusion of law from the act." Where, how- 
ever, the court is satisfied that  the contempt was quite unintentional, it will 
certainly impose a less penalty:' or i t  may, in  i ts  discretion, refrain from 
proceeding to punish a t  all." 

T h e  words " in i t s  presence" not being connected in the context with the 
clause of the Article under consideration, the same may be held to  include dis- 
orders which, though disturbing the proceedings, a re  not committed in the court- 

room itself. Under Sec. 725, Rev. Sts., which authorizes the infliction 
468 by U. S. courts of summary punishment for contempts when committed 

" in  the presence of the court or so near thereto a s  to obstruct the ad- 
ministration of justice," it has been held that  disorderly conduct a t  or near the 
entrance of the court-room, or outside b'ut in the sight or hearing of the court, 
and so loud or conspicuous a s  .to interrupt and embarrass the proceedings, was 
a contempt; " and a similar rule might properly be applied to  like disturbances 
of military trial^.^ 

FORM OF PROCEDURE UNDER THE ARTICLE. As to the manner and 
form of the exercise by the court of the suinmary power conferred by the Article, 
i t  is first to  be remarked t h a t  a timely warning, call to order, or command to 
silence, by the president a s  the organ of the court, a t  the first symptom of any 
disorderly manifestation, may often have the effect of preventing the occur- 
rence of a n  act  of the class which the Article is  designed to correct." 

A s  t o  the procedure when the court finds itself called upon to avail itself 
of the discretion to punish, i. e. to award punishment-it is clear, a s  has  already 
been indicated, that no form of trial o r  investigation is required. The act hav- 
ing transpired in the presence, (or in the sight or hearing,) of the court, no evi- 
dence is in general necessary to  inform i t  of the circumstances, nor is any 
introduced in practice.= Opportunity is properly given the offender to pre- 

sent anything he may have to offer in excuse or  explanation of his lan- 
469 guage or behaviour? but beyond this no formality whatever is called for. 

The proceeding not being a trial, i t  is wholly unnecessary to swear the 
court for the purpose, and i t  is  also quite unnecessary, (though this has some- 

85 Watson v. Savings Bk., 5 So. Ca., 159. And see State v .  Garland, 25 La. An., 533. 
sa Wartman v. Wartman, Taney, 370. 

See Sturoc's Case, 48 N. H., 432. 
"See post, under "Purging the contempt." 
-U .  S. v. Emerson, 4 Cranch C., 188; U. S. v. Carter, 3 Id., 423. And see, to  a 

similar effect, in  the State  courts, State  v. Woodfin, 5 Ire., 200; State v.  Goff, Wright, 
78 ; State  v. Coulter, Id., 421. 

m ' ' A n ~  noise close to, or so near the  court as to  disturb their proceeding is a con
tempt of court. * * * Sentries should be stationed, if required, to  prevent such 
a disturbance." Hough, 444. And see 4 Black. Com., 126;Whittem c. State, 36 Ind., 
212.
''See Hough, 444:Acton's case, cited in note ante; State v. Goff, Wright, 78. 
82 The punishment " may be adjudged without the previous form of trial ; the offence 

being committed under the eye of the  court, and incapable of being more clearly or satis- 
factorily proved." Samuel, 634. 

"The court proceeds to  punish after such hearing a s  may be deemed " j u s t  and neces- 
sary." A. & K. R. R. Co. v. A. R.. R. Co., 49 Maine, 400. And see Fanshawe v. Tracy, 4 
Bissell, 497 ;Wartman v. Wartman, Taney, 370 ; Samuel, 634-5 ; Simmons $434;O'Brien, 
152;De Hart ,  103;Ben&, 31. I n  a case published in G. C. M. 0. 37,Fourth Mil. Dist., 
1868, where the court denied the application of the party to have a statement of his 
defence to the charge of contempt put on record, the reviewing authority, (Gen. Gillem,) 
observes :-" He should not only have been permitted to  make his statement, if pertinent 
to the  question, but should have been allowed a full opportunity to be heard himself, or 
by counsel, to show cause, if he could, why he should not be punished for contempt." 
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times been done,) to have a charge and specification preferred or prepared.@ 
As there is no fornial accusation, so there is  no arraignment, plea, prosecution, 
or defence. As aptly observed by the court in a case already cited?-" Where 
the contempt is committed i n  the presence of the court, and the  court acts  upon 
view, * * * and inflicts the punishment, there will be 00 charge, no plea, 
no issue, no trial." 

All therefore that  is required is, that the court should temporarily discon- 
tinue the investigation o r  other business upon which it is engaged, and pro- 
ceed at once, o r  a s  soon as may be convenient, to  pass upon the matter of the 
contempt, a s  a n  i~iterlocutory question. The question is in general initiated 
by the motion of a member o r  the judge advocate, and the court sometimes 
clears to consider whether it will take action. The proceeding will consist 
mainly in the court announcing to the party, through its president, that he is 
held to have committed a contempt within the description of the Article, and 
that  it is proposed to punish him for  the same unless explained away, and 
calling upon him to make any explanation or  statement he  may have to offer. 
This action will preferably be taken in open court, a s  in  civil cases. Proper 
opportunity for a hearing being afforded, and the party's statement, if any, 
being made, deliberation is  then had, and a punishment-a contempt being 
found-is adjudged. I f  required t o  be immediately o r  presently enforced, the 
punishment a s  declared is  without delay reported to  the convening authority, 
o r  to the commander of the post o r  station if competent to  execute it. A full 

record of the proceeding is a t  once made by the judge advocate," not 
470 separate from but i q  and a s  a part of the regular record of the trial, 

showing the occasion and circumstances of the contempt, the words or 
acts which constituted it, the excuse or statement, if any,, of the party, the 
action taken by the court, i ts  judgment, the disposition of the offender, &c. 

PURGING THE CONTEMPT-REmISSION OF THE EUNISHMENT. 
At the hearing, or before the court-martial has  proceeded t o  judgment upon the 
contempt, i t  may, in its discretion, receive a n  apology for his conduct from the 
offender, and, if the same i s  deemed sufficient and satisfactory, may consider 
him to have " purged " himself of the  contempt, and so discontinue the special 
p r o ~ e e d i n g . ~But, a s  is observed by the court in a late case,= " an expression 
of regret for the contempt committed is always held to be essential to purge 
the contempt ; " a mere "disavowal of a n  improper m o t i ~ e  " not being sufficient. 
Much less, where the disavowal is accompanied by a justification by the party 

MThe view, a s  expressed by O'Brien, (p. 152,) t h a t  " t h e  court must be sworn and 
a distinct charge made out," and repeated by Ben&, (p. 31,) is clearly founded upon a 
misapprehel~sion of the legal character of t h e  proceeding. 

0s Whittem u. State, 36 Ind., 211. 
"That  a n  immediate record should be made, see 2 Hawkins, c. 22, s. 1; State  v.  

Matthews, 37 N. H., 453. 
=See Simmons 5 434. I n  Capt. Burke's case, (Samuel, 635,) the officer ''apologize 

for his conduct," and, " after a slight admonition and reprimand, was discharged of the 
contempt." I n  State v. Coulter, Wright, 427, the  court, in  accepting the apology of the  
defendants, (officers of a militia company. marched and exercised with loud martial 
music in  the immediate neighborhood of the court-house,) a s  purging the  contempt, say :
"They disclaim on oath any intention of interrupting t h e  business of t h e  court, o r  
design to contemn i t s  authority. They assert the most perfect respect for the court and 
their want oP knowledge tha t  i t  was holding i t s  session a s  they approached an$ passed 
the court-house. Singular a s  this  s tate  of fact appears, the character of these gentlemen 
forbids all suspicion tha t  they have not uttered the truth." And see G. 0. 79, Dept. , 
of the South, 1874. 

"Watson v. Savings Bk., 5 So. Ca., 159. 
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of his conduct; for this, a s  held in  another case,- is an aggravation of the 
contempt. 

Where, however, the offence is one of a grave character, a n  expression of 
regret, or disclaimer of ill intent, on the part of the offender, though, when 
offered in good faith, i t  m y ,  a s  has been seen, go to reduce the punishment, 
will not in general be accepted a s  purging the contempt, or properly relieving the 

party from the penalty which public policy requires should be enforced.100 
471 But after a court-martial h a s  passed finally upon a matter of contempt, 

and imposed a specific punishment therefor, it is  not, in  the opinion of 
the author, empowered to remit, in whole or in part, the penalty awarded.lm 
The contempt, like any other military offence, is a clime against the United 
States ; a fine imposed by way of punishment accrues to the United States; lo' 

and, a s  to  a n  imprisonment o r  other punishment, the same, when once duly 
adjudged according to Art. 86, is, as  to the matter of its execution, equally with 
a sentence imposed by the  authority of any other article, beyond the coutrol 
of the court. The power of remission, therefore, can be exercisxd only by the 
military commander authorized thereto by Art. 112,'" or by the President.""' 

WState v .  Garland, 25 La. An., 532. 
*W I n  Sturoc's case, 48 N. H., 428, Perley C. J., says :-" The defendant," (thn pub- 

lisher of a newspaper which had commented improperly upon the case,) "callnot dis
charge himself by alleging t h a t  h e  meant no harm and did not suppose he was doing 
anything illegal." In  People %. Boughton, (where the contempt consisted in a personal 
altercation and exchange of blows between the counsel in open court,) the  judge, not
withstanding the regrets expressed by )both the offending parties, declined to  abate the 
punishment-twenty-four hours in  jail-and adjourned t h e  court in  order t h a t  it might 
be fully executed. 

In  a case, already cited, published in G. C. M. 0. 36 of 1870, the  court. af ter  
imposing the punishment of confinement, arcepted a n  apology from the  offender and 
remitted the  punishment Here indeed t h e  confinement adjudged was  "during the pleasure 
of the  court." But this  form of punishment, besides being objectionable a s  indefinite, 
is regarded a s  unauthorized, since the  term of a confinement adjudged for a military 
offence cannot be made to  depend upon t h e  will of the court. 

102U. S. v.  Jacobi, Flippin, 108; In re Mullee, cited in note poat .  
Wnshawe v. Tracy, 4 Biss~ l l ,498. And see Matter of Rhodes, 65 No. Ca., 518; 

Morris v.  Whitehead, Id., 637; also Opins. of At. Gen. cited in second succeeding note. 
1MArt. 112 authorizes, in general terms, officers ordering courts-martial to "pardon 

o r  mitigate any punishment adjudged" by them, (certain special penalties only being 
excepted, which a r e  reserved for  the  action of the President.) 

105 It i s  held in In r e  Mullee, 7 Blatchford, 24, tha t  a contempt of a U. S court, 
being a n  offence against the United States, t h e  court cannot relieve or Jischarge the  
offender from the  punishment imposed, but the President, a s  the  pardoning power, can 
alone d o  so. And see 3 Opins. At. Gen., 622; 4 Id., 458, where it is held tha t  the  
pardoning power of t h e  President extends to  the  remission of fin63 imposed for contempts 
by U. S. Courts. And see State  v.  Sauvinet, 24 La. An., 119,a s  to the  similar authority 
of a State  executive to  pardon in cases of contemgts of the State courts. 

The court, howcver, (or  rather  the members,) may recomntend the remission of the 
punishment by thc proper authori ty;  a s  was done in a case in G. C. M. 0. 52,Dept. of 
Va., 1865,where n witness, who had been punished with confinement for drunkenness in  
court, appeared the next day and apologized. 
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CHAPTER XVIII. 

EVIDENCE. 

472 COURTS-MARTIAL,which a re  bound in general to observe the funda- 
- mental rules of law and principles of justice observed and expounded by 

the civil judicature: a re  also in general to be governed, upon trials, by the 
rules of ez;idme of the common law a s  recognized and followed by the criminal 

courts of the country? Thus, indeed, it is  laid down and repeated by the 
473 authorities on the subject; and inasmuch a s  the rules of evidence a re  i n  

the main the result of the best wisdom and  experience of the  past, ag 
proved and ratified by modern intelligence, it is clear that  military tribunals 
cannot in general safely assume to reject o r  ignore them. But  the  essence of 
all military proceedings is summary and vigorous action, and moreover,,courts- 
martial a r e  no part of the Judiciary of the  United States, a r e  not even courts 
in the full sense of the term, but are, in  peace a s  well a s  i n  war, simply bodies 
of military men ordered to investigate accusations, arrive at facts, and-where 
just-recommend a punishment. I n  the absence, therefore, of statutory direc- 
tion, they can scarcely be held bound to the same strict adherence to  common- 
law rules a s  are  the t rue courts of the 'Jnited States; '  and, upon trials, they ' 
may properly be allowed to pursue a more liberal course in  regard t o  the admis- 
sion of testimony and the examination of witnesses than do, habitually, the civil 

'Tytler, 352 ; Kennedy, xiii ; Prendergast, 208 ; Maltby, 1; Macomb, 80. 
2 " Courts-martial, having cognizallce only of criminal offences, are bound, in gen

eral, by the rules of evidence administered in criminal cases in the courts of common 
law ; the only exceptions being those which are of necessity created by the nature of the 
servke, and by the constitution of the court, and i ts  course of proceeding." 3 Greenl. 
Ev. 5 469: 476. "As no rules of evidence are specially prescribed by Congress for the 
observance of courts-martial, it must be deemed tha t  such courts a re  contemplated to  be 
governed, in general, by the same rules of evideoce which govern the ordinary courts 
of criminal jurisdiction. These rules a re  supplied by the common law, excepting of 
course where otherwise provided by statute, in  which case the  latter prevail." Opinion 
of At. Gen. Brewster, i n  Whittaker's Case, March 17, 1882. 17 Opins., 311. "The rules 
of evidence, a s  established by a long line of decisions, a re  the only safe guides for the 
ascertainment of truth, and cannot safely be purposely disregarded by military courts." 
G. C. M. 0. 6, Div. Atlantic, 1891. And to  a similar effect, see Grant v. Gould, 2 H. 
Black., 69, 87 ;Lebanon u, Heath, 47 N. H., 359;People v. Van Allen, 55 N. Y., 39 ; 2 
Opins. At. Gen., 344; 1 McArthur, 47; Warren, 8, 15; Harcourt, 76; Simmons D 811, 
1006 ; Pipon & Col., 138; Hickmdn, 35 ; Kennedy, xiii-xvii, 120;Griffiths, 65; Prender
gast, 206; Maltby, 2 ;  (YBrien, 109; De Hart, 334, 405; Ben&, 224; G.0. 51, Middle 
Dept., 1865;Do. 36, Fifth Mil. Dist., 1868;G. C. M. 0. 80,Dept. of Texas, 1879;Do. 3, 
52,Dept. of the East, 1880;DIWST, 393. 

That the rules of evidence are substantially the same in the criminal as in the civil 
procedure, see 1 Greenl. Ev. 5 65;Wills, 73;U. S. v. Winchester, 2 McLean, 135 ; Brown 
v. Schock, 77 Pa. St., 471;G. 0. 4,of 1843. 

3As the Court of Claims, for example, which, being a court of the Undted States, is  
held to be bound, in the absence of statutory provision on the subject, by the common-
law rules of evidence. Moore v. U. s.,91 U. s., 270. 
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tribunals.' Their purpose is to do justice; and if the effect of a technical rule 
is found to be to exclude material facts or otherwise obstruct a full investiga- 
tion, the rule may and should be departed from. Proper occasions, however, 
for such departures will be exceptional and unfrequent. 

The subject of this Chapter will be presented under the separate heads of :
I.  Proof in general; 11. Adnlissibility of Evidence; 111. Oral Testimony; IV. 
 
Written Testimony. 
 

I .  PROOF IN GENERAL. 

Under this head will be noticed:-I. What is  to be proved; 11. How much 
 
is to be proved; 111. What is to be presumed; IV. What is to be judicially 
 
talcen notice of. 
 

I. WHATIS TO BE PROVED. 

474 THE THREE FACTS TO BE ESTABLISHED. Upon every criminal 
trial-military as  well as  civil-the bnrden is on the prosecution to es- 

tablish guilt, not on the accused to establish his innocence. In  the establish- 
ing of guilt, there a re  to be demonstrated three principal facts, viz.-That the 
act charged a s  a n  offence was really committed; That the accused committed 
i t ;  That he  committed it with the requisite criminal intent. 

Proof of t h e  Commission. The coe-pus delicti6 so called, or the fact that  
the alleged criminal act was committed-by some one: is, a s  a separate fact 
to be proved, especially illustrated in  cases of homicide and larceny, and-at 
military law-in cases of offences under Arts. 5, 8, 13, 14, 17, 22, 26, 45, 46, 
58 and 60. Here the fact that  a person has  been unlawfully killed, that prop- 
erty has been unlawfully appropriated, that a false return or muster has been 
made, that  arms, clothing, &c., have been sold or through neglect lost, &c., that 
a mutiny has occurred, that  a challenge has been sent, that  the enemy has been 
relieved, that  a fraudulent claim has been advanced, kc., is a distinct fact to be 
established independently of the fact of the agency of the accused. 

Proof of t h e  agency and  ident i ty  of t h e  accused. This, a s  sn independent 
fact, is  especially material to  be clearly shown where the offence was com
mitted secretly or i n  the night time, or where the accused was a stranger to  
the witnesses, or was one of a number of persons associated together, or, (by 
reason of their similar dress or otherwise,) not readily distinguished from 

each other." I n  the cases of some of the military offences, a s  desertion, 
475 cowardice, drunkenness on duty, sleeping on post, &c., the agency of 

the accused is so connected with the act done that  proof of the latter is 
also proof of the former. 

Grant v. Gould, 2 H. Black., 104;  Kennedy, 120;  Tullock, 1 3 ;  Bombay R., 1 9 ;  
Pratt, 198 ; Lieut. Col. Fremont's Trial, 239-40, 256. " Courts-martial had much better 
err on the side of liberality towards a prisoner than, by endeavoring to solve nice and 
technical refinements of the laws of evidence, assume the risk of injuriously denying him 
a proper latitude for defence." G. C. M. 0. 32 of 1872. And, to a similar effect, see 
G. 0. 104, Dept. of Dakota, 1871 ; Do. 23, DepL of Texas, 1873 ; Do. 49, 60, Dept. of Cal., 
1873; G. C. M. 0. 60, Dept. of the Mo., 1874. 

Proof of this first essential i s  not done away with by the fact that the accused has 
confessed the offence. In other words proof of a confession does not prove the corpus 
delicti, but the latter must be independently proved before evidence of the confession 
can be admitted. 1 Greenl. Ev. 5 217 ; G. 0. 234, Fifth Mil. Dist., 1869 ; Do. 5, 48, 
Dept. of the Platte, 1871. 
"U.S. v. Searcy, 26 Fed., 435. The term cwpus delicti i s  sometimes referred to as 

including not only the criminal act but also the agency of the accused therein. See 
Wharton, Cr. Ev. 5 325, 633. The definition of the text, (and see 3 Greenl. Ev. $ 
30,) is, however, preferred. 

See case in G. 0. 1, Dept. of the Platte, 1871, in which the proceedings were dis
approved because the proof did not su8lciently connect the accused with the offence. 
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Proof of t h e  intent.  Crime, a t  common law, is made up  of intent and act ;  
the wrongfulness of the intent constituting the criminality of the act. To com- 
plete the legal crime, a n  intent to effect the wrong add an act performed in 
pursuance of such intent must concur, and without this co&ination there can 
be no crime: And if the wrongful intent is present, the wrongful act com- 
mitted is a complete crime, though i t  may not be the precise act had in view.' 
Where the intent is shared in by several persons, a s  in  conspiracy, nrutiny, &c., 
every one who has contributed to the intent, and a t  the same time engaged in 
the act, is criminal." 

I n  respect to  the element of intmt,  crimes a re  distinmished a s  follows:- 
those in which a distinct and specific intent, independent of the mere act, is 
essential to constitute the offence; and those in  which the act is the principal 
feature, the existence of the wrongful intent being simply inferable therefrom. 
Of the former a re  murder, larceny, burglary, desertion and mutiny; of the 
latter arson, rape, perjury, disobedience of orders, drunkenness on duty, neglect 
of duty? I n  cases of the fomer class the  characteristic intent must be estab- 
lished affirmatively a s  a separate fact ;  in  the latter class of cases i t  is only 
necessary to prove the  unlawful act, for  every m n  is presumed in law to have 
intended to do what h e  actually does, and the burden of proof is upon him to 
show the ~ o n t r a r y ? ~  "When "-as observ~,d by a U. S. C~urt'~--'' the proof 
shows that  a n  unlawful act was done, tlie law presumes the intent, and proof 

of the act being a violation of law is proof of the  intent." 
476 Facts  negat iving intent.  Under the head of the DEFENCEi n  Chap- 

t e r  XVII, we have already considered certain facts and conditions, the 
effect of the proof of which is  to negative the existence of the element of wrong- 
ful intent in alleged crime, or to show a n  incapacity to  entertain such intent. 
These are such as-Ignorance or mistake of fact, Ignorance of law, Drunkenness, 
Insanity, Compulsion by military orders o r  by hostile force, and Necessity of 
executing military discipline. 

The subject of the intent will be further illustrated in  considering the specific 
offences which form the subjects of the different Articles of war. 

11. How MUCH IS TO BE PROVED. 

REASONABLE DOUBT. I n  a civil action the plaintiff needs in general but 
to make out R p~imn,afacie case, or to offer evidence materially preponderating 
over that  of the defendant, to give him the verdict or judgment. But  the 
quantity of the proof required (on the part  of the  prosecution) is  considerably 
greater upon criminal trials, where there exists always in favor of the accused 
the presumption of innocence-a presumptioh from which results the familiar 
rule of criminal evidence that, to authoriw. a conviction, the guilt of the accused 
must be established beyond a -reasonable doubt. By "reasonable doubt" is 
intended not fanciful or ingenious doubt or conjecture, but substantial, honest, 
conscientious doubt, suggested by the material evidence in  the case. " It is," 
a s  expressed by the court in a recent case,'4 " a n  honest, substantial misgiving, 
generated by insufficiency of proof. I t  i s  not a captious doubt, not n doubt 
suggested by the ingenuity of counsel or jury and unwarranted by the testi- 
mony; nor is i t  a doubt born of a merciful inclination to permit the defendant 

V Greenl. Ev. 1 1 3 ;  1 Bishop, C. L. 5 285-287; U. S.v. Houghton, 14 Bed., 544. 
0 1 Bishop, C. L. 5 327-329. 
lo1 Bishop, C. L.5 630, 636. 
11" Neglect in the discharge of a duty, or indifference to consequences, is in many 

eases equivalent to a specific criminal intention." U. S. v.  Thompson, 8 Sawyer, 122. 
" 3  Greenl. Ev. 5 13, 14. 
*U. S.v. Baldridge, 11 Fed., 552. 

Woolson, J.,  in U. S. v .  Newton, 52 Fed., 290. 
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t o  escape conviction, nor prompted by sympathy for him or those connected 
wit3 him." The meaning of the rule is that the proof &st be such as  to  
exclude, not every hypothesis or possibility of innocence, but any fair and 
rational hypothesis except that  of guilt; what is required being not a n  absolute 

or mathematical but a "moral certainty."16 A court-martial which 
477 acquits because, upon the  evidence, the accused may possibly be inno- 

cent falls a s  fa r  short of appreciating the proper quantum of proof re
quired in a criminal trial, a s  does a court which convicts because the accused 
is  probably guilty. However convincing the testimony, it is  nearly always pos- 
sible that  the accused may be innocent: on the other hand, though the prob- 
abilities may favor h i s  guilt, a material and sensible doubt of the same may 
exist, of which he is  entitled to the benefit. 

I t  is to be observed that  the general rule indicated applies alike to each of 
the three main fact6 required to  be made out upon a trial, in  order to  establish 
guilt, 2;ix.-the corpus delicti, the identity of the accused with the real offender, 
and the requisite criminal an+ms.  Each must be proved beyond a reasonable 
doubt.le The rule is  equally applicable to military a s  to civil prosecutions." 

P r e s u m p t i o n  in G e n e r a l  - Kinds of P r e s u m p t i o n .  I t  
478 is observed by Bishopi8 that  the whole law of evidence rests upon pre- 

sumptions, and i t  has  been said, by a distinguished English judge,18 of 
proof itself that  it is  "hothing more than a presumptiob of the highest order." 

Presumptions a r e  most simply divided into p r e s u w t i m s  of law and pre- 
sumptio?ts of fact." 

P r e s u m p t i o n s  of law. These a re  general propositions established by the 
law, which a re  accepted without evidence by the courts as being either " abso
lutely " or prima, facie true, and have thus been distinguished a s  " conclusive " 
and "disputable." a Conclusive -presumptions a re  inferences of the law in 

3 Greenl. Ev. 5 29;  1%Bishop, C. P.  § 1093, 1094; Wharton, Cr. Ev. 5 1 ; Wills, Cir. 
Ev., 157 ; U. S. v. Douglass, 2 Blatchford, 212 ; U. S. v. Gleason, Woolworth, 128 ; U. S. 
v. Carr, 1 Woods, 486 ; U. S. o, Babcock, 3 Dillon, 621 ; U. S. v. King, 34 Fed., 302 ; 
U. S. v. Hughes, Id., 734; U. S. v.Meagher, 37 Fed., 881 ; U. S. v. Means, 42 Fed., 559; 
Com. v. Webster, 5 Cush., 320; Com. v. Costley, 118 Mass., 21 ; Com. v. Drum, 58 
Pa. St., 22 ; Meyer v. Corn., 83 Id., 131 ; Com. 2;. Carey, 2 Brewst., 304 ; G. 0. 27, Army 
of the Potomac, 1864; DO. 46, Dept. of the Mo., 1864: G. C. M. 0. 67, Dept. of Cal., 
1883; Manual, 71 8 42. And compare Coffin v.  U. S. 156 U. S., 432; Cochran v. U. S., 
Id.. 287. 

I n  U. S. IJ. Babcock, (p. 621-2,) Dillon, J., well observes :-" The  defendant, by the 
policy of our law, can neither be compelled nor permitted to  testify. As a substitute for 
this deprivation, the  law clothes the defendant with a presumption of innocence which 
attends and protects him until it is overcome by testimony which proves his guilt beyond 
a reasonable doubt." This  was said in 1876. But  the fact  t h a t  the  accused may now be 
permitted to  testify cannot, it is believed, impair the  initial legal presumption. 

le" I t  i s  incumbent on the Government to  prove beyond reasonable doubt the t ruth of 
every fact in  the indictment necessary in  point of law to  constitute the offence." Curtis, 
J., in U. S. v. McGlue, 1 Curtis, 2. And see U. S. v. Wright, 16 Fed., 112 ; 0. S. v. New
ton, 52 Fed., 275. 

l7 Courts-martial, being, a s  criminal courts, bound by the rules of criminal evidence, 
" ought not to convict the prisoner until all reasonable doubt of his guilt is removed ; 
allowing the presumption of innocence, in  all cases, t o  operate i n  his favor" 3 Greenl. 
Ev. $ 469 ; G. C. M. 0.39, of 1889 ; Do. 18, 47, Div. Atlantic, 1886. 

I8 1 C. P. f 1096. 

" Lord Erskine, in  the Banbury Peerage Case." Wills, Circumstantial Evidence, 34. 
?O See, on this distinction, U. S. v. Searcy, 26 Fed., 437. 
" 1 Greenl. Ev., 14. Some later writers do not approve this distinction, on the ground 

t h a t  few if any presumptions can be said to  be absolutely conclusive. See the subject 
discussed in Wharton, Cr. Ev., Ch. XIV; also 1 Bishop, C. P. 1 1099, 1100. 
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regard to which, a s  it  is  expressed by Greenleaf,= " all corroborating evidence 
is  dispensed with and all opposing evidence is  forbidden." Of these one of the 
most familiar is, that  every sane person, who is a free agent, is "conclusively 
presumed to contemplate the natural and probable consequences of his own 
acts."23 So, according to the earlier authorities, a n  infant under seven years 
is " conclusively presumed incapable " of committng a felony.24 There is also the 
conclusive presumption, in favor of judicial proceedings, that  the records of 
courts of justice have been correctly m d e  up." Among disputable presumptions, 
(where the inference, though more o r  less strong, is not absolute but may be 

overcome by counter evidence?) are-the presumptioq i n  favor of the 
479 innocence of every person accused of crime; the presumption in favor 

of the sanitg of persons in general, and, on the other hand, the presump- 
tion that  unsoundness of mind, (not accidental or temporary, a s  upon disease 
or drunkenness,) proved to have existed a t  a previous date, has  continued; * 
the presumption of ownership arising from the open possession of property;" 
the presumptions a s  to public officers, that they a re  legally in office, and that 
they properly perform their official duties *-presumptions especially applicable 
to the military service." 

~-

22 1 Greenl. Ev. 5 15.
"1 Greenl. Ev. 5 18 ; 3 Id. $ 14. " The law makes a man answerable for even thc 

unexpected consequences of his crimes; and for  this purpose imputes the intention to 
produce the consequence as  well a s  the original act." State v. Cooper, 1 Green, 361. 
But see 1 Bishop, C. P. 5 1100. 

1 Greenl. Ev. 1 28;  3 Id. 5 4. 
26 1 Greenl. Dv. 5 19. * * * *"All presumptions as  to  matters of fact, capable of ocular or  tangible proof, 

a r e  in  their nature disputable. No conclusive character attaches to them. Presumptions 
a re  indulged to supply place of facts. When these appear, presumptions disappear." 
Field, J., in Lincoln v. French, 13 Fed., 45. 

Warren, (p. 19,) says of this presumption : " I t  alone can guard against first im
pressions, prepossessions and prejudices." A further presumption may here be noted, 
that  in favor of the character of a witness till impeached. Johnson v. State, 21 Ind., 320. 

=Greenleaf, ( 1  Ev. 1 42,) cites these two presumptions as  illustrations of the  more 
general one, that-" The opinions of individuals, once entertained and expressed, and  
the  s tate  of mind once proved to  exist, are  presumed t o  remain unchanged until the 
contrary appears." Io Sleeper v. Van Middlesworth, 4 Denio, 431, the  court designate 
this presumption as  one "against any sudden change i n  the  moral, a s  well a s  the mental 
and social, condition of man." 
"1 GreenI. Dv. 9: 34. " I t  is true t h a t  a presumption of ownership o r  title does arise 

from the possession of personalty; but it, is the  lowest form of presumption, and is 
subject to be rebutted by proof and the  circumstances attending and surrounding the 
possession." Myers v. U. S., 24 Ct. Cl., 456. 

30 Griffith qi.  U. S., 22 Ct. Cl., 183. I t  i s  " a presumption tha t  one who publicly per
forms official functions holds the  office i n  fac t ;  and no  record ox other like proof of his 
appointment is, in  t h e  first instance, required. * * * Official persons are  presumed 
to have done their duty." 1 Bishop, C. P. § 1130, 1131. And see 1 Greenl. Ev. 5 40, 83, 
92, 195, 207. 

There are  also the presumptions, founded upon the course of official puhiic business, 
tha t  certain results will follow if certain conditions a re  complied with. Thus if a 
letter is shown to have been deposited prepaid and properly addressed in the  post ofice, 
it may be presumed, in  the absence of rehi t t iag evidence, t h a t  it reached i t s  destination 
and was received. I n  U. S. v. Babcock, 3 Dillon, 571, the  court applied the  same rule 
to telegraphic dispatches. 

Thus, on the  trial of an officer or  soldier, i t  is not necessary to produce the commis- 
sion, or  prcve the official character or rank of the o 5 c e r ;  or to produce the enlistment 
paper, or prove the  formal enlistment of the  soldier. I t  is sutacient to  show tha t  the  
officer has  publicly acted and been recognized a s  such, and tha t  the soldier has received 
pay or performed service as  such. 3 Greenl. Ev. 5 483 ; Lebanon v. Heath, 47 N. H., 359; 
O'Brie11, 171. The rule of presump.tion of due appointment arising from the  exercise of 
the office "would appear t o  apply with even more force to military than to  civil oflcera" 
Jones v. Johnson, 24 Ark., 256, 260. 
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I Nix v. Hedden, 149 U. S., 304. 
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480 Presumptions of fact. These a re  simply inferences a s  to the exist- 
ence of a fact derived from some other fact or facts, inferences not de- 

duced by the law, but by the  human reason. Varying with the  circumstances 
of every case, they a r e  not  peculiar to  judicial investigations, but illustrate the 
ordinary operations of the  intellect in  arriving a t  conclusions in general. Ap
plied to criminal cases, they are  inferences a s  to  the fact of the guilt or inno- 
cence of the accused, deduced from minor facts and circumstances, physical 
and moral. They do not constitute or exemplify fixed legal principles, but 
" a r e  in  t ruth but mere arguments of which the major premise is not a rule 
of 

. inculpatory a n d  exculpatory presumptions. Of this class a r e  the " incul
patory " presumptions, derived from collateral circumstances and declarations 
indicating a motive for crime, from preparations for the commission of crime, 
from failure t o  account satisfactorily f o ~suspicious appearances, from acts 
apparently exhibiting a criminal consciousness, (as  concealment, disguise, o r  
flight,) from the suppression, destruction, simulation, o r  fabrication of evi
dence from attempts to prevent a fair  trial, ( a s  by endeavors to  suborn or bribe 
witnesses, kc.?) a s  well a s  from the numerous physical circumstances-such 
as impressions of foot-marks, blood on garments, possession of weapons or  
instruments likely to  have been used in the commission of the  crime, posses 
sion of property recently i n  the  possession of the subject of the larceny, violence, 
&.-which go t o  identify a n  accused a s  the guilty party. - Of this class also a r e  
various presumptions similarly deduced but of a n  " eoculpatory " character. 
Such a r e t h e  absence of apparent motive to  commit the crime, the presence 
of a strong motive not to  commit it, the fact of previous exemplary character, 
or of conduct and deportment not apparently reconcilable with guilt, the appear- 

ance of malice or falsehood on the part  of the prosecuting witness, kc."' 
481. Presumptions a n d  '' circumstant ialv evidence. The above a re  

some of the presumptions of fact, which, i n  nearly every criminal case 
not established by direct testimony, combine, ( fer  they rarely arise separately,) 
to induce the conclusion either of guilt or t h e  reverse. And it is the various 
grounds of these presumptions, such as have been specified, which mainly 
constitute the  material of Circumstantial a s  opposed to Direct evidence; the 
latter being the evidence, (comparatively rarely attainable in  criminal trials,) 
of witnesses who testify from personal knowledge derived from the senses, as 
from seeing or hearing; the former the  evidence furnished by the great variety 
of minor facts, circumstances and indications connected with or relating to  
t%e principal fact of the crime committed, and affording presum&wns, more or 
less strong or weak, of the guilt o r  innocence of the accused.a6 

IV. WHATIS TO BE JUDICIALLYTAKEN NOTICE OF. 

We find further, in  entering upon the subject of evidence, many facts of a 
conspicuous, general, o r  public character, which so authenticate themselves in  
law that  the  courts take judicial notice of their existence a s  matters of course, 
and which a re  not required either to  be charged or proved. These, which have 
already been referred to in  Chapter X on the Charge, a re  such as-The laws 

" 1  Greenl. Ev. 5 44. And see Id. 5 48. 
 
838n unsuccessful attempt to establish an alibi has sometimes been cited as affording 
 

an inculpatory presumption against an accused ; but in general probably such a failure 
should no more give rise to  an unfavorable presumption than a failure to make eut 
any other defence. See Miller v. People, 39 Ills., 457. 

See Wills, Cir. Elv., Ch. 111, IV and V. 
 
=See 1 Greenl. I v .  # 18;Wills, Clr. Elv., 15, 16 ; U. S. v. Searcy, 26 Fed., 437. 
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of nations and of war, the provisions of the Constitution, public statutes and 
executive proclamations, the  system and framework of the Government, the 
powers of the President and of the heads of the executive departments, matters 
of public history, the existence of a pending war? the geographical features 

of the c ~ u n t r y ; ~ '  and so of the ordinary meaning of words in our 
482 language," &c. Military courts will also take notice of the  existence 

and situation of military departments, reservations and posts, and will 
accept a s  authentic, without proof of their authority, the  pubLished " general " 
orders, circulars, and usually "special" orders, emanating from the War De
partment or Headquarters of the Army, or from the headquarters of the 
different military divisions and departments of the army?' So, inferior courts 
will properly take judicial notico of the  formal. published orders of the com- 
mander of the regiment or post. Facts within the common observation and 
knowledge of mankind will also be judicially taken notice of hrithout proof by 
military equally a s  by civil tribunals." 

11. ADRlISSIBILITY O F  EVIDENCE. 

This subject will be considered under the following heads:-I. General 
rules governing the admission of testimony ; 11. Hearsay ; 111. Confessions ; IV. 
Evidence excluded from considerations of public policy. 

T H E  THREE PRINCIPAL RULES. These, (which a re  the more directly 
illustrated by the testimony on the part of the prosecuiion,) may be stated a s  
follows : 1. The evidence must be relevant ; 2. The burden of proof of guilt is 
always on the government ; 3. The best evidence must be produced of which the 
case is susceptible. 

1. The  evidence mus t  be  relevant. The testimony offered by the prosecu- 
tion, whether oral or written, must be relevant, tha t  is t o  say, must be apposite 
to the material averments of the indictment or charge and be such a s  to  estab- 
lish or tend to establish the commission of the offence alleged; otherwise, i t  

may be objected to  a s  "irrelevant" o r  "immaterial," and, upon such 
483 objection, will, in  general, properly not be admitted by the c o ~ r t . ~  The 

testimony, to be admissible, need not indeed directly o r  immediately 

aeIn Cuyler v.  Terrill, 1 Abb., (U. S.,) 169, i t  was held that  the  U. S. courts would 
take judicial notice of the existence of the civil war of 1861-1865 and "also of particu- 
lar acts which led to it,  or happened during i ts  continuance, whenever i t  becomes 
essential to the ends of justice to do so." 

a7 1 Greenl. Ev. 1 5, 6 ;  Wharton, Cr. Ev. $ 308 ; La Vengeance, 3 Dall., 297 ; Furman v. 
Nichol, 8 Wallace, 44 ; Armstrong v .  U. S., 13 Id., 154 ; Prize Cases, 2 Black, 635; 
Turner v. U. S.,21 Ct. Cl., 24. 

Nix v. Hedden, 149 U. S., 304. 
See G. 0. 121, Second Mil. Dist., 1867. A civil court, however, will not take 

judicial notice, without proof, of the orders issued by a military department com
mander. Burke v. Miltenberger, 19 Wallace, 519. 

4 O I t  i s  not necessary to prove facts which the jury may he presumed to  know a s  well 
as  any witness, or which a r e  "within the ordinary observation of all men." Kraus v.  

, R. R. Co., 55 Iowa, 338-9. 
It need hardly be remarked t h a t  the exclusive authority to decide upon the relevancy 

of testimony, whether objected to by a party or by a member, rests with the Court. A 
witness, of whatever rank, on a military trial, has no authority to pass upon the rele- 
vancy or competency of his  own evidence. In  G. 0. 1, Dept. of the South, 1869, Gen. 
Meade, in disapproving certain proceedings of a court-martial, comments a s  follows :
" The court, on t h e  application of the defence, directed a witness " (an o5cer) " for the  
prosecution to  produce a copy of a certain paper, which he refused to do on the ground 
tha t  i t  was the business of the defence to produce the original. The witness thus 
assumed the functions of the court in  deciding upon the relevancy of the evidence, and 
his refusal was disrespectful and a grave breach of discipline." 
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6lSee U. S. v. Jones, 32 Fed., 570. 
Kz 1 Greenl. Ev. 5 74. 
as 1 Greenl. Ev. 5 80. 
~4 See, in this connection, 1 Bishop, C. P. I 1 
60 See Manual, 71 5 41 ; Id., 73 5 44. 
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sustain the charge, provided i t  merely "constitutes a link in the chain of 
proof; "" and evidence offered which is seemingly irrelevant and is  objected to 
as such may yet be admitted by the court, if persuaded by the representations 
of the party oeering it that  it will be rendered relevant by other testimony to 
be subsequently introduced." 

To be relevant, the evidence must be c o n k e d  to the issue in the case; evi- 
dence a s  to the commission or  sttempted commission by the accused, at snother 
time, of a n  offence quite independent of and distinct from that  charged, though 
of the same sort, is in general irrelevant and inadmissible." Where, however, 
two or  more criminal acts  or attempts have been committed by the accused a t  
the same time, or as parts of the same transactior, o r  system, evidence in regard 

to the one may be relevant a s  ill-wtrating the commission of the other.4s 
484 So, evidence of collateral fhcts7as declarations or acts of the accused, 

o r  a n  accomplice, made or  done before, o r  even after, the  commission of 
the offence charged-may sometimes be relevant and admissible a s  tending to 
prove intent or  guilty k n ~ w k d g e . ~  

But though evidence, t o  be admissible, must tend to prove the issue, yet, 
except a s  t o  matters of essential description, it is relevant and sufficient if it 
supports only substantially the allegations of the  charge." Mere surplusage 
in the charge need not be noticed in the proof, and averments which a r e  formal 
merely or immaterial need not be proved as laid. Thus the formal averment 
in  a n  indictment fo r  homicide, tha t  the killing was done with a particular 
weapon, need not be verified by the  evidence, but it will be ellough to show 
that  any other deadly weapon was  employed." So of the  allegaLions of time; 
place, quantity, quality, and valu+tl~e rule a s  to  relevancy does not require 
strict proof; and this  especially i n  military cases, in view of the authority of 
courts-martial t o  except and substitute in  their findings. As to  time and place 
i n  military specifications, while these may sometimes require to be more pre- 
cisely distinguished-as where a series of distinct offences of the same class 
a re  alleged to have been committed on separate days-it is in  general suffi- 
cient if the time be shown to have bee3 within the  legal period of limitation? 
and the place within the jurisdiction of the court, that  is to say, within the 
United States. 

The rule a s  t o  relevancy applies also to the defence. Whether testimony 011 

the part of the  accused is or not relevant must be determined by the nature 
of  the defence i n  each case. I n  a military case, not only is such testimony 
relevant a s  goes t o  the gist of the particular defence, but also such as  may 
establish good character or avail to extenuate the punishment in case of con
viction. 

42 1 Greenl. Ev. 5 51 a ; Thompson v. Bowie, 4 Wallace, 471. , 
48 1 Greenl. Ev. 5 51 a ;U. S. v. Flowery, 1 Sprague, 109 ;G. 0.41, Dept. of the Platte, 

1870. Such evidence is  sometimes admitted, " subject to the proof to be given here- 
after; " that is  to  say, subject to be accepted and retained, or rejected, in the end, 
according 2s subsequent testimony may or may not show it to be relevant. See Kelly 
v. Crawford, 5 Wallace, 790. 

"The purpose of such testimony, as generally offered, vir. to raise an inference that 
the accused committed the similar act charged in the indictment, cannot be recognized 
a s  legitimate. See People v. Jones, 31 Cal., 565. 

1 Greenl. Ev. 5 52, 53 ;Wharton, Cr. Ev. 5 32, 38, 49 ; Wills, Cir. Ev., 44 ; Manual, 
65 5 21. The collateral offence must form " a  link in the chain of circumstances or 
proof relied upon for conviction." Swan v. Com., 104 Pa. St., 218. 

Mamal, 66 5 22-25.

"1 Greenl. Ev. 5 56, 63. 
 
* 1 Greenl. Ev. 5 59. 
 
'01 Greenl. Ev. $ 61. 
 
W &  to the rule In civil prosecutions, Eee McBryde v. State, 34 Ga., 203. 
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Where irrelevant or immaterial testimony has been admitted in a case, but 
such testimony was manifestly such a s  could not have affected the find- 

485 ing or impaired the rights of the accused, the same should not be re
garded a s  sufficient to induce a disapproval of finding or sentence." 

8. The burden of proof of gu i l t  is always on t h e  prosecution. I t  is a 
general rule of evidence that  " the  obligation of proving any fact lies upon 
the party who substantially asserts the affirmative of the issue." " And upon 
a criminal trial, where there stands a t  the threshold the presumption of the 
innocence of the accused, and the affirmative of the issue is thus necessarily 
asserted by the Government, the burden is imposed upon the prosecution of 
proving the existence cf every material fact required to  establish the offence 
charged. The onus probarn& is  not always confined to the proof of a proposi- 
tion affirmative in form. The gist of the offen~e may be a criminal n e g l e ~ t , ~  
and here the prosecution is called upon to prove a negative. This more f r e  
qdently occurs in military than in civil cases, several of the Articles of war  
making punishable in terms the not doing of some duty incidental to  the 
military status, or the doing of some act without the authority of the proper 
superior. One or the other of these negative elements may be perceived in 
offences designated in  Arts. 7,15, 16, 17, 23, 31, 32, 33, 54, 35, 40,60, 67, 69; 
but i t  is the general charge laid under Art. 62, of "neglect of duty, t o  the 
prejudice of good order and military discipline," that  most conspicuously illus- 
trates the frequency of the obligation to prove a negative which is imposed 
upon the government in  military cases. Yet the negative here is often but a n  
affirmative in another form; the issue requiring the proving affirmatively of 
the commission of a specific act  the doing of which is alleged to constitute the 
offence. 

The burden of proof of guilt never shifts from the side of the prosecution. 
The accused may indeed admit t h e  commission by him of the act  charged, 
claiming that  i t  did not constitute a n  offence on his par t  because of the existence 
of a certain fact which he sets up  a s  a defence. Asserting this defence, the 
burden is upon him to maintain it. But the onus of proving guilt remains 

with the State, and if the accused so f a r  makes out his defence a s  to  
486 involve the main issue i e a  reasonable doubt, the prosecution must dispel 

this doubt by further evidence, in order to obtain a c o n ~ i c t i o n . ~  
3. The best evidence mus t  be produced of which t h e  case is susceptible. 

The rule that  proof is to be made by the highest existing evidence is one of 
quality, not of quantity.6' It does not require that  the greatest amount of 
evidence should be accumulated for the proof of any fact, but only that every 
allegation should be established by the best, that  is  to say most authoritative and 
legally satisfactory, evidence of which,the case is capable. But  again the rule 
does not mean that  indirect or circumstantial evidence, or evidence of less 
strength, is to be rejected where direct evidence or  evidence of greater strength 
exists and may be produced; for indirect, weak, or imperfect evidence is 
equally admissible in  law with direct, strong, o r  full evidence, provided only it 
be relevant. What is meant is that, where the evidence actually offered indi- 
cates of itself the existence of higher evidence for which it is clearly only 

See U. S. v. Jones, 32 Fed., 570. 
 
sz 1 Greenl. Ev. 5 74. 
 
ca1 Greenl. Ev. 5 80. 
 
"See, in this connection, 1 Bishop, C. P. O 1050, 1091. 
 
66 See Manual, 71 5 41; Id., 73 § 44. 
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81 Ang.-Am., &c., Co. v.  Cannon, 31 Fed., 312 
Czl Greenl. Ev. § 93. 

R. R. Co. v. Dana, 1 Gray, 83. Greenle: 
may be mentioned the case of inscriptions, 01 

gravestones, surveyors' marks on boundary t r  
be produced in court, may be proved by secc 
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(N. S.) 625. 

M "  Secondary evidence of the contents of 
i t  appears t h a t  the original i s  destroyed or 
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U. S. v. Reyburn, 6 Peters, 365; U. S. v. 
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I n  the recent case of Magie u. Herman, 50 
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were accessible t o  him." Id. 5 558. And sc 
v. McKay, 7 Met., 531. - 1 Greenl. Ev., 349, 558; Foster v. McKa 
121 ; Maye v. Carberry, 2 C r p c h  C., 336. 

OTFitch v. Bogue, 19 Conn., 285; Vedder , 
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the  merits of the case, but formal and prelimi 
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to produce papers, (see post,) or to a n  al3da 
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party a s  to  the  fact of loss or  destruction, 
cepted by the  court, in  i t s  discretion, a s  sum 
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a substitute, the substitutional evidence is incompetent and not to  be admitted 
if objected to?' 

The familiar application of the principle is to cases in which record evi
d e x e  or other written evidence exists of a material fact which is attempted, 
in the  course of the trial, to be established by oral testimony. Where such 
testimony, a s  offered, discloses the fact of the existence of the written proof 
which the law regards a s  of higher quality, (or  where such fact has beer. 

disclosed by the pleadings or by previous1 testimony,) the secondary evi- 
487 dence may be objected to and, upon objection, will properly be excluded." 

Thus, in  proving a charge of perjury or false swearing, committed a t  
a military trial, the  record of the trial is clearly the best evidence of the testi- 
mony given by the accused, and parol evidence of the same, unless introduced 
by consent, will be inadrnissib~e.~~ The rule excluding the oral testimony in such 
cases is adopted not only because the writing must necessarily afford the most 
satisfactory evidence of the facts which it sets forth, but also, a s  Greenleaf 
observes, "for  the prevention of f raud ;  " since, a s  he adds, .' whenever it  is 
apparent that  better evidellce is withheld, i t  is  fair to presume that  the party 
has some sinister motive for not producing it, and that, if offered, his design 
will be frustrated. The rule thus becomes essential to the pure administration 
of justice." '' 

But i t  may happen that  oral testimony may be the originai and best evidence 
as to a fact o r  facts when a statement of the same exists in writing. Thus 
where certain facts within the knowledge of the writer, and material to the 
issue in a case on trial, have been recited in an official endorsement? certificate, 
communication, o r  other writing, the primary and best evidence of such facts 
will be not the writing but the personal declaration of the same, under oath and 
subject to cross-examination, by the writer, and if he can be obtained as a wit- 
ness, the written statement should not be r e c e i ~ e d . ~  

Exceptions. To the general rule, however, there a re  certain exceptions, 
488 growing out of considerations of public policy and conveniel~ce, or 

out of the necessities or peculiar circumstances of the case. Thus pub- 
lic records and  .documents may be proved by copy, a s  will be hereafter indi- 
cated ; though copies of writings which are  not Eublic records will be secondary 

"The  rule of law i s  t h a t  the best evidence must be given of which the nature 
of the  thing i s  capable; t h a t  is, t h a t  no evidence shall be received which presupposes 
greater evidence behind, in  the party's possession or power." Marshall, C. J., in  Tayloe 
v. Riggs, 1 Peters, 596. And see Ang.-Am., &c., Co. v. Cannon, 31 Fed., 313; 1 Greenl. 
Ev. 1 82, 84; Manual, 68 § 30. The twb sorts of evidence thus related are sometimes 
termed "primary" and " secondary." Even when secondary evidence is obliged to  be 
furnished, it must  be the  best the party has i t  in his power to  produce under the 
circumstances. Cornett v. Williams, 20 Wallace, 226. In  a case of desertion, in 
G. C. M. 0. 25, Dept. of t h e  Mo., 1887, the proceedings and sentence were disapproved 
because the best evidence to  prove the offence, though accessible t o  the prosecution, was 
not introduced. 

6TTha t  written post orders a r e  not propcrly provable by parol, if it is practicable 
to produce them, see G. 0. 60,Third Mil. Dist., 1867 ; Do. 11. Dept. of the South, 1869. 

See recent cases in G. C. M. 0. 93,Dept of the  East, 1884,and in Do. 2 Dept. of the 
Mo., 1888,where thc above paragraph i s  cited by Gen. Merritt. 

60 1 Evidence 5 82. And see U. S. 1,. Reyburn, 6 Peters, 367 ; Manual, 68 B 30. " The 
withholding. of the better evidence raises a presumption that ,  if produced, i t  might not 
operate in his favor"  Tayloe a Riggs, nwtr 

I t  i s  the duty of the court to see tha t  the best evidence i s  procured if practicable, 
and where a witness, having important and material papers in his possession, refuses 
to appear and produce them, the  court will properly call upon the judge advocate to 
attach him if necessary. See G. C. M. 0. 32,Dept. of the Columbia, 1882. 

BO See G. 0. 28,Dept. of the South, 1864;Do. 39,Dept. of the Susquehanna, 1864 ; Do. 
45, Dept. of the East, 1872. 
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and lnadmissihle.m A further exception has been admitted whe~etihe &age is 
to be proved out of voluminious or  complicated accounts o r  similar documents, 
the introduction and inspection of which in court must be attended with great 
inconvenience, or entail unreasonable delay. Here a n  accountant or other 
competent person who has made the proper examination may be introduced to 
testify to the contents of the writings? and schedules prepared and verified 
by him may also be admitted." 

Lost or destroyed writing. An occasion for the substitution of secondary 
evidence is also presented where a material writing has been lost or destroyed." 
A party proposing to prove by secondary evidence a writing which has been lost, 
must properly first offer some evidence that  a paper of the character has  

existed, and that  a " bona fide and diligent search has been unsuc
489 cessfully made for i t  in  the place where i t  was most likely t o  be found, 

if the nature of the case admits of such proof." " Where the paper was 
lost out of the party's own custody, his affidavit as to the fact and circum- 
stances of the loss may be ~ f f e r e d , ~OP he may be allcwed to be sworn to the 
fact in court:' Where the paper has been destroyed, the fact of i t s  previous 
existence and of the circumstances of its destruction must be shown,-(and the 
affidavit, or statement on oath before the court, of the party, is admissible, if 
the facts rest in his  knowledge alone,)-before secondary evidence of i ts  con- 
tents can become competent.= 

Ang.-Am., &c., Co. v.  Cannon, 31 Fed., 313. 
 
62 1 Greenl. Ev. § 93. 
 

R. R. Co. v .  Dana, 1 Gray, 83. Greenleaf, (vol. 1 5 94,) adds :-" Under this  head 
may be mentioned the case of inscriptions, on walls and fixed tables, mural monuments, 
gravestones, surveyors' marks on boundary trees, &., which, a s  they cannot conveniently 
be produced in court, may be proved by secondary evidence." Otherwise, where things 
of this nature can be conveniently brought into court; a s  a printed notice, not affixed 
to the freehold but merely hung u p  in an offic;. Jones v.  Tarlton, 1 Dow, P. C. 
(N. S.) 625. 

Secondary evidence of the contents of written instruments is admissible wherever 
i t  appears that  the original is  destroyed or lost, by accident, without any fault of the 
party offering the evidence." Remer v. Bk. of Columbia, 6 Wheaton, 581. And see 
U. 8. v. Reyburn, 6 Peters, 365; U. S. v. l aub ,  12 Peters, 1 ;  Williams v. U. S., I 
Howard, 290. I n  U. 5. v.  Lyon, 2 Cranch C.. 309, the  court refused t o  receive parol 
evidence of the contents of a, written challenge, i n  the absence of evidence t h a t  the 
same had been lost or destroyed. 

In the recent case of Magie v. Herman, 50 Mh., 424, i t  has been held tha t  a person. 
in transmitting a communication by telegraph, "makes the Telegraph Company his 
agent, and the transcribed message actually delivered is  primary evidence; and if lost 
or destroyed i t s  contents may be proved by parol." That  the written message delivered 
to the receiver is  the  original, see Brewing Asstn. v .  Hutmacher, 127 Ills., 652. 

"1  Greenl. Ev. $ 558. Slight evidence of the previous esistence of the paper is suffi
cient. Id. $ 349, 558. " I t  seems tha t  i n  general the party is  expected to show that  
he has in good faith exhausted, in a reasonable degree, all the sources of information 
and meaqs of discovery which the nature of the case would naturally suggest and which 
were accessible t o  him." Id. 8 558. And see Kelsey v. Hanmer, 18 Com., 311 ; Foster 
v. 	McKay, 7 Met., 531. 

us 1 Greenl. Ev., 349, 558 ; Foster v. McKay, ante; Allen v.  Blunt, 2 Wood. & Minot, 
121 ;Maye v.  Carberry, 2 Cr3nch C., 336. 

"Fitch v.  Bogue, 19 Conn., 285; Vedder v. Wilkins, 5 Denio, 64. The statement of 
the accused, when thus presented, is not  in the nature of the testimony of a witness to 
the merits of the case, but formal and preliminary merely and addressed to the discretion 
of the court,-as in the instance of the swearing by a party to  his having given notice 
to produce papers, (see post,) or to an affidavit for a continuance to procure testimony. 

See authorities cited in the two preceding notes; also Pillow's Case, (Court of In- 
quiry,) p. 30-31. Upon the waiver of the opposite party, the simple statement of a 
party a s  to the fact of loss or destruction, (unaccompanied by his oath,) may be ac- 
cepted by the court, in i ts  discretion, a s  suacient. 



MILITARY' LAW A: 

a s  well a s  to that  which is spoken; and, 
of evidence which does not derive its vz 
to  the witness himself, but rests also, in 
of some other person." Such evidence, ir 
"is incompetent to establish any specific 
of being proved by witnesses who speak 1 

of testimony is uniformly held inadmissil 
uncertainty growing out of the fact that  
hand at least, a s  well a s  because i t  pres 
and because i t  may serve a s  a cover to fr,  
it introduces into the case statements n 
which cannot be tested by the criterion c 

HEARSAY DISTINGUISHED FRO1 
be noticed that  the statements of 

492 but may constitute original facts 
original testimony. Thus where a 

certain words were actually spoken (01 
witness, o r  whether a certain confession 
a recital by the witness of the words or 
and a n  objection to i t s  adlnission shoulc 

'where the question is whether a certain 
is charged with disobeying was  actua 
superior may be admitted to  testify a s  t 
RES GESTE. Other declarations o: 

evidence a s  being not hearsay, but Orl  
within the class of the " re8 g e ~ t ~ , "  as 
is meant the  circumstances and  occur1 
with the  principal fact at issue, or so 
constitute a part  of the same general tr 
such fact by indicating its nature, motivc 
larations of the accused in connection wi 
and indicating his intent o r  knowledg€ 
party injured, relating to the violence ( 

by whom committed, &c.; language 0: 
- 

Queen v.  Hepburn, 7 Cranch, 295, reafflrn 
78In Merritt v. Mayor, 5 Cold., 95, it was 

tions and conversations of military olflcera a 
evidence, but a r e  mere hearaay and  excluded 
of course, where they are  a part  of the  re8 
hearsay evidence by courts-martial has  been 
See instances i n  G. 0. 118. Dept. of the  Eas  
a recent case i n  G. C. M. 0. 14, Dept. of t h e  
" i n  SO f a r  a s  they show remarks made by 
statements of witnesses who had been exam 
npt called t o  testify. Remarks of such a 
When information is desired from persons nc 
called and duly sworn to  set  forth facts  with 

 SO, where the  question is, whether the  
faith, the  imfonnatton on which h e  acted, 
1 G~eenl. Ev. § 101. The rule, It may be n 
statements made in the presence of the  priso 

BOBeaver v.  Taylor, 1 Wallace, 642; U. 
Keene, 50 Mo., 357; Blount v. State, 49 Ala 
ton, Cr. Ev. g 263. Declarations offered il 
be voluntary and spontaneous, and made sc 
as to  preclude the  idea of deliberate design. 

324 MILITARY LAW AND PRECEDENTS. 

Paper  in adverse possession-Notice t o  produce. A further instance in  
which secondary testimony a s  to a writing may be introduced in lieu of the 
writing itself i s  presented where the paper or document desired to be put in  
evidence is in the possession or under the control o f  the adoerse party." For  
the admission of such testimony a foundation must be laid, by the party pro- 
posing t o  avail himself of the evidence, by a showing on his part that  he has 
done a l l  that  the law requires of him to induce the production of the original. 
What the law requires is, tha t  he shall first give a notice t o  the adverse party, 

(or his attorney,) to  produce the original in court, to  be admitted and 
490 used in evidence." The notice should generally be in writing, and should 

clearly describe the paper o r  document called for, so that it  cannot be 
mistaken:' I t  should ordinarily be served, if practicable, before the trial, so 
that  there may be ample opportunity for complying with i t :  la if the occasion, 
however, for using the evidence does not arise till during the progress of the 
trial, the notice may be served a t  that  time, and, unless required by the 
adverse party to be i n  writing, may be given verbally in the presence of the 
court.18 

The proper time for calling for the  production of writings, to produce 
which notice has been given, is held to b e "  not until the p a r b  who requires 
them has entered upon his case." '' 

I t  has been held by a United States Court that  books and papers produced 
under notice must be allowed to be used by the other side unconditionally; 
else par01 evidence of their contents may be given." 

491 RULE O F  EXCLUSION. Intimately connected with the rule last 
considered, requiring the production of the "best evidence," is that  which 

excludes the species of secondary evidence known a s  hearsay. "The term I 
' hearsay,' " says Greenleaf? '' is used with reference to that which is written 

'' If papers a r e  i n  the possession of the  opposite party, due notice for their produc- 
tion should be given; a f t e r  which, if not  produced, secondary evidence may be given 
of their contents." Simmons 5 1035. 

lo1 Greenl. Ev. § 560, 562; U. S. v. Winchester, 2 McLean, 136; Allen v.  Blunt, 
2 Wood & Minot, 121 ; Maye v. Carberry, 2 Cranch C., 336;Underwood v.  Huddlestone, 
Id., 76. The party must not only give notice to  produce, but must prove the existence 
of the original, and must show tha t  the instrument i s  in  the hands or  power of t h e  
opposite party. Tha t  it is so, "very slight evidence will raise a sufecient presumption," 
where the instrument belongs t o  him, or has been o r  should regularly be in his posses- 
sion, or i n  tha t  of his agent or  other person i n  privity with him. 1 Greenl. Ev. 8 
560, note. 

The fact  tha t  the  adverse party or  his attorney actually has the paper in  court does 
not dispense with the  usual notice. See 1 Greenl. Ev. $ 561,note. 

I' 1 Greenl. Ev. % 562 ; Rogers v. Custance, 2 M. & Rob., 179 ; Jacob v.  Lee, Id., 33. 
lZSee 1 Greenl. Ev. % 562; Choteau 2;. Raitt,  20 Ohio, 132; Emerson v. Fisk, 6 

Greenl., 200. 
See Smith v .  Young, 1 Campb., 440. A voluntary offer by the  adverse party t o  

produce the paper is a waiver of notice. Dwinell v. Larrabee, 38 Maine, 464. 
I f  it becomes necessary to prove the fact  tha t  notice was given, this may be done by 

the  afldavit, o r  statement i n  court under oath, of the party, or  of his counsel or  other 
person through whom i t  was communicated or  served. 

74"Until which time the other party may refuse to produce them, and no cross-ex
amination a s  to their contents is usually permitted." 1 Greenl. Ev. 1 563. I t  may be 
noted here tha t  i t  i s  held that, af ter  notice and refus,al to produce :: paper, and sec
ondary evidence thereupon given of i ts  contents, the adverse party cannot be permitted 
to produce i t  in evidence as  part  of his own case. Doe v.  Hodgson, 12 Ad. & El., 135. 

"Carr v.  Gale, 3 Wood. & Minot, 38. 
le1Evidence B 00. And see Manual, 73 8 46, 77 59. 
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as well a s  to that  which is spoken ; and, in i ts  legal sense, i t  denotes that  kind 
 
of evidence which does not derive its value solely from the credit to be given 
 
to the witness himself, but rests also, in part, on  the veracity and competency 
 
of some other person." Such evidence, in  the words of Chief Justice Marshall," 
 
"is incompetent to establish any specific fact which is in i t s  nature susceptible 
 
of being proved by witnesses who speak from their own knowledge," This kind 
 
of testimony is uniformly held inadmissible, not only on account of i ts  intrinsic 
 
uncertainty growing out of the fact that i t  consists of matter repeated a t  second 
 
hand at least, a s  well a s  because i t  presumes the existence of better testimony 
 
and because i t  may serve a s  a cover to fraud and perjury, but especially because 
 
it introduces into the case statements not made under oath, and the  t ruth of 
 
which cannot be tested by the criterion of cross-exainination? 
 

HEARSAY DISTINGUISHED FRON ORIGINAL TESTIMONY. It is to 
be noticed that  the statements of a third person a r e  not always hearsay, 

492 but may constitute original facts, a s  properly admissible a s  any other 
original testimony. Thus where a question a t  issue in the case is whether 

certain words were actually spoken (or  written) by a person other than the ' 

witness, o r  whether a certain confession o r  admission was made by such person, 
a recital by the witness of the words or  terms employed is original testimony, 
and a n  objection to its admission should be overruled. So, in a military case, 

"where the question is whether a certain order of a superior which the accused 
is charged with disobeying was actually given, a witness other than such 
superior may be admitted t o  testify as to the facts and terms of the  order." 

RJES GESTZ. Other declaration^ of thlrd persons which a re  admitted in 
 
evidence a s  being not hearsay, but original testimony, a r e  those which fall  
  
within the class of the "re8 gestm,'," as the legal phrase is. By the re8 gesta! 
 
is meant the circumstances and occurrences attending and contemporaneous 
 
with t h e  principal fact a t  issue, o r  so nearly contemporaneous with it a s  to 
 
constitute a part  of the  same general transaction, which explain and elucidate 
 
such fact by indicating its nature, motive, purpose, &c." Such a r e  threats of dec- 
 
larations of the accused in connection with his commission of the crime charged 
 
and indicating his intent o r  knowled@ ; declarations o r  exclamations of the 
 
party injured, relating to  the violence committed, going to indicate ita nature, 
 
by whom committed, &c.; language of accomplices; cries of bystanders in 
 

"Queen v.  Hepburn, 7 Cranch, 295,reamrmed in  Hopt v. Utah, 110 U. S., 67h. 
In  Merritt v. Mayor, 5 Cold., 95, i t  was remarked by the court that-" the declara- 

tions and conversations of military offleers are  not exempted from the common rules of 
evidence, but a re  mere hearsay and excluded a s  those of ordinary citizens." Otherwise, 
of course, where they are a part of the re8 gestm. See post. The'introduction of mere 
hearsay evidence by courts-martial has been repeatedly disapproved by reviewing omcers. 
See instances in Q. 0. 118,Dept. of the East, 1870; Do. 34, Dept. of Dakota, 1874. I n  
a recent case in  G. C. M. 0. 14, Dept. of the East, 1894, the  proceedings a r e  disapproved 
" i n  so fa r  a s  they show remarks made by the judge advocate to  the court as  to  the  
statements of witnesses who had been examined by him before the  trial and who were 
npt called to  testify. Remarks of such a character," i t  is added, "a re  inadmissible. 
When information is  desired from persons not before the court, they should be regularly 
called and duly sworn to set  forth facts within their knowledge." 

-SO, where the question is, whether the party acted prudently, wisely, o r  in  good 
faith, the Zmfomnatton on which he acted, whether true or false, is  original evidence. 
1 Gjeenl. Ev. 5 101. The rule, i t  may be noted here, "does not exclude evidence as t o  
statements made in the presence of the  prisoner." Manual, 74 B 48. 

eoBeaver v. Taylor, 1 Wallace, 642; U. S. v.  Roudenbush. Baldwin, 514; State v. 
Keene, 50 Mo., 357; Blount v. State, 49 Ala., 381 : Heaa v .  State, 44 Miss., 731; Whar
ton, Cr. Ev. 5 263. Declarations offered in evidence a s  re8 g a t @  must be shown to  
be voluntary nnd spontaneous, and made so near in  time to the principal transaction 
ns to preclude the idea of deliberate design. People v. Vernon, 35 Cal., 49. 
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Mattox v. U. S., 146 U. S., 140. 

O5 1 Greenl. Ev. § 162 ; Manual, 74 8 49. 
person was under the influence of morphine 
out. I n  People a. Knapp, Edmonds, 177, i 
unsatisfactory where i t  appears tha t  t h e  dc 
might, in his declaration, have charged the 
hostility and revenge. 

The subject of Admissions, a s  distinguish 
to civil suits than t o  criminal proceeding& 
admitted by either party, or  obviously assum 
a s  much in the case ns if they had been ex$ 
Fazackerly, 36 Barb., 392 

"See 1 Greenl. Ev. B 215; Wharton, Cr. I 
G. 0. 48, Dept. of t h e  Platte, 1871. 

D8The. mere fact, for example, t h a t  the ac 
the offence, committed, is not to be regarded 
Campbell v. State, 55 Ala., 80; DIGEST, 258. 
held tha t  where it i s  not the duty of a perso 
fact, his silence cannot be taken as  a n  admis! 

DU. See ante-" What is t o  be proved ; " also 
lM 1 Greenl. Ev. $ 217; U. S. v. Wilson, I 

1871. " If a confession i s  given i n  evidenc 
merely the parts disndvantageous to  the accl 

l T h e  mere fact tha t  two persons a r e  ch 
confession made by one admissible in  eviden 
La. An., 919. 
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concert with the accused or party assailed by him; declarations of agents 
in regard to  pending transactions, &c. :-all such may be established by the 
testimony of persons present who heard the utterances, kc. Other circum- 
stances admissible in  evidence a s  of the nature of res gestm would be the 
words and acts of third persons-seconds for examplewhich  go to indi 

cate whether a .certain communication is a challenge to fight a dael, 
493 o r  a n  acceptance of a challenge, in  violation of the 26th Article 

of war. 

EXCEPTION TO RULE EXCLUDING HEARSAY-Dying declarations 
i n  cases of homicide: Under indictments for  murder and manslaughter, the? 
law recognizes a n  exception to the rule rejecting hearsay, by allowing the 
dying declarations of the victim of the crime, in  regard to the circumstances 
which have induced his present condition, and especially a s  to  the  person by 
whom the violence was committed, to be detailed in evidence by one who 
has heard them.= It is necessary, however, to  the competency of testimony of 

, 	this character-and it must be proved as prelin~inary to  the proof of the declara- 
tionaa-that the person whose words a r e  repeated by the witness should have 
been in, estrernis and under a sense of impending death, i. e. i n  the  belief that  he 
is about o r  soon to die;  though i t  i s  not necessary that  he should himself 
state that  he speaks under this impression, provided the fact is otherwise 

And if this belief on his par t  sufficiently appears, it is not essential ' 
to  the admissibility of his words tha t  death should have immediately followed 
upon them." On the other hand if, in  uttering the  words, he was under the 
impression that  he  should recover, the same would be inadmissible even if 
in  fact he  presently died.'' But  i t  is no objection to their admissibility that  they 

were brought out in  answer to  leading question^,^ or upon urgent solicita- 
494 tions addressed t o  him by any person or  persons; '' and if, instead of 

speaking, h e  answered the questions by intelligible signs, these signs may 
equally be testified to.'' But  it is held that  only such declaration: a re  ad- 
missible a s  would be admitted if the party were himself a witness; so tha t  
where the language employed is irrelevant o r  consists in  a statement of opCwn 
instead of fact, it cannot be received.= Nor can it be received unless eom
plete in itself; a s  where the declaration is left incomplete and uncertain 
because interrupted by death." If it was put  i n  writing at the time, the  

As the testimony of an accomplice is admissible against his  fellows, the dying 
declarations of a particeps criminis in a n  ac t  which resulted in  his own death a r e  ad- 
missible against one indicted for  the  same murder." 1 Greenl. Ev. $ 157. " So the dying 
declarations of a third person, mortally wounded by the same shot t h a t  killee t h e  
deceased, a r e  admisslble in  evidence against t h e  person charged with the homicide of 
the latter." State  v. Wilson, 23 La. An., 558. 
 

"Kelly v. U. S., 27 Fed., 616. 
 
a "The persons whose declarations are thus  admitted are considered as  standing 
 

in  the  same situation a s  if they were sworn; the danger of impending death being 
equivalent t o  the  sanction of a n  oath." 1 Greenl. Ev. $ 157. 
 

1 Greenl. Ev. $ 158;People v. Sanchez, 24 Cal., 17 ; Wills v. State, 74 Ala., 21. 
 
See Rakes v. People, 2 Neb., 157. 
 
See 1 Greenl. Ev. s 158. 
 

= T h e  statement, a s  t o  i t s  admissibility, i s  to be governed by the same rules a s  other 
testimony, except only t h a t  it may be elicited by leading questions. People v. Sanchez, 
24 Cal., 17. 

Greenl. Ev. $ 161 a;Vass Case, 3 Leigh, 852. 
1 Greenl. Ev. $ 161 b ; Com. v. Casey, 11 Cush., 417. 

= Binns v. State, 46 Ind., 3Tl; State  v. Quick, 15 Rich., 342; U. S. v. Veitch, 1 
Cranch C., 115 ; 1 Greenl. Ev. $ 159. 
galGreenl. Ev. 9 161 a; Vnss Case, 3 Leigh, 786. 
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writing should be produced.' Dying declarations a r e  admissible a s  well in 
favor of the accused a s  against himeM 

I t  is to be remarked that  evidence of dying declarations, made a s  such 
usually are  under circumstances of mental and physical depreciation, and 
without being subjected to the ordinary legal tests, i s  generally to be received 
with great caution." 

111. CONFESSIONS.~~ 

DIFFERENT KINDS OF CONFESSION. .confessions a r e  said to be judi
cial or extra-judf.cial. The former are  those made in court, a s  by the plea of 
guilty ; the latter are  all those which a r e  made elsewhere than in court. They 

a r e  also express, a s  when made by the accused in specific terms either 
495 orally or in writing ; or implied, as where they a re  deduced from his silent 

acquiescence in statements in regard to his alleged offence, made in his 
presence by others, when there is nothing to prevent h i s  contradicting, qualifying, 
o r  otherwise replying to, such statements.'' But  of course the evidence of such 
acquiescence m s t  be very clear and positive to  assign to it the efficacy of a 
confession.8' 

ADMISSIBILITY OF COmFESSIONS. As  to the requisites to the admis- 
sion in evidence of extra-judicial confessions-it has  been seen, in the first place, 
that a confession can not be admitted in evidence till the  corpus delicti-the 
fact that the alleged criminal act was in  fact committed, by somebody-is 
proved." 

I n  the seond place, i t  is helb that  a confession, to be admitted, must be 
offered in  its entirety, so that  the whole may be taken together, and the com- 
plete purport may fully appear. I f  a material part is withheld the part offered 
should not be A judge advocate upon a military trial may desire 
to keep out of sight a portion of a confession because it implicates parties other 
than the accused; but this is  a reason not recognized a s  sufficient a t  law, since 
a confession is not evidence against any person (not a n  accomplice) other 
than the one who makes it.' So, the judge advocate may prefer not to discover 

8s As being the "best evidence." State v. Cameron, 2 Chand., 172. 
04Mattox v. U. S., 146 U. S., 140. 
95 1 Greenl. Ev. 5 162 ; Manual, 74 5 49. In Murphy v .  State, 37 Ill., 447, the dying 

person was under the influence of morphine and had to be aroused to  get his statement 
out. I n  People v. Knapp, Edmonds, 177, i t  is  noticed that  the evidence is  especially 
unsatisfactory where i t  appears that  the deceased was a person of bad character who 
might, in his declaration, have charged the accused with the crime through motives of 
hostility and revenge. 

'The subject of Admissions, a s  distinguished from t h a t  of Confessions, pertains rather 
to civil suits than to  criminal proceedinga It is  enough to note here that  all facts 
admitted by either party, or obviously assumed on the trial, a re  to be regarded a s  being 
as much in the case a s  if they had been expressly proved. See Kennedy, 172; Paige v. 
Fasackerly, 36 Barb., 392. 

* See 1 Greenl. Ev. 5 215 ; Wharton, Crr Ev. $ 680 ; Kelley v .  People, 55 N. Y., 565; 
G. 0. 48,Dept. of the  Platte, 1871. 

BsThe. mere fact, for example, t h a t  the accused remains silent when guestiolted a s  to  
the offence, committed, is not to be regarded as equivalent to a confession in law. See 
campbell v. State, 55 Ala., 80;DIGEST,258. In  Marvin v. Dutcher, 26 Min., 391, it is 
held that  where i t  is  not the dutv of a person to  speak a s  to the existence of an alleged 
fact, his silence cannot be taken as an admission against him. 

DB.Seeante-" What is to  be proved ; " also G. C. M. 0. 8,Dept. of Arbona, 1892. 
100 1 Greenl. Ev. 5 217; U. S. v. Wilson, Bnldwin, 78. G.0.48, Dept. of the Platte, 

1871. If a confession is given in evidence, the whole of i t  must be given, and notL L  

merely the parts disadvantageous to the accused person." Manual, 81 § 80. 
=The mere fact that  two persons a re  charged and tried jointly does not render a 

confession made by one admissible in  evidence against the other. State v. Weesel, 30 
La. An., 919. 
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499 CONFESSIONS TO BE RECE 
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='See 1 Greenl. Ev. 1 233; U. S. v .  White, 
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a certain portion of the confession, on the ground that it  is erroneous and 
unsatisfactory; but this also is not a sufficient reason, since he' is a t  liberty 

to contradict such portion by other e ~ i d e n c e . ~  H e  must, therefore, 
496 (unless objection is waived,) introduce the entire confession or wholly 

withhold it. 
But  the most familiar requisite to the admissibility of a confession is that 

it  must have been voluntar1/; a and the onus to show that i t  was such is upon 
the prosecution in offering it.' A confession is, i n  a legal sense, "voluntary" 
when i t  is not induced or materially influenced by hope of release or' other 
benefit, o r  fear  of punishment o r  injury, inspired by one i n  authority; or, more 
specifically, where it is not induced or  influenced by words or acts,--such a s  
promises, assurances, threats, harsh treatment, or the like,--on the part of 
a n  official or other person competent to effectuate what i s  promised, threatened, 
&c., or a t  least believed to be thus competent by the party confessing.' And 

the reason of the rule is that  where the  confession is  not thus voluntary, 
497 there is always ground to believe that  i t  may not be true! Though con- 

fessions are  i n  the majority of cases made to officials holding the party 
in confinement o r  arrest, the mere fact that  he is in custody a t  the time of 
making the confession does not stamp it a s  involuntary.' 

But  the confession, though i t  must have been voluntary, need not have been 
spontaneous. It will be admissible though induced by the exhortations of a 
spiritual adviser, by appeals to  the accused founded upon the claims of justice, 
the rights of other persons whose safety or interests a re  involved in his de- 
claring the truth, kc., or by any other influence " collateral t o  the proceedings " 

=U.S. v .  Long, 30 Fed., 678. 
U. S. v.  Pumphreys, 1 Cranch C. C., 74;U. S. v. Hunter, Id.. 317 ; U. S. v. Charles, 

2 Id., 76;U. S. v.  Pocklington, Id., 292; U. S. v.  Nott, 1 McLean, 499 ; Hopt v .  Utah, 
110 U. S., 575 ; Com. v. Myers, 160 Mass., 530 ;Lefevre v. State, 50 Ohio, 584 ; State v. 
Drake, 113 No. Ca., 624;Gallagher v.  State, 24 S. W., 288 ; Collins v .  Com., 25 S. W., 
743;May v. State, 38 Neb., 211; Goodwin v. State, 15 So., 571; Regina v .  Thompson, 
2 Q. B., 12, (1893.) 

4Nicholson v. State, 38 Md., 140, and  cases referred to  in  last  note. See also the 
principle illustrated i n  military cases published in the following Orders : G. C. M. 0. 
3 of 1876; G. 0. 31. Dept. of Florida, 1865; Do. 54, Dept. of Dakota, 1867;Do. 5, 
Fif th Mil. Dist., 1868 ; Do. 48, Dept. of the  Platte, 1871, G. C. M. 0. 16, Div. of the 
Paciflc & Dept. of Cal., 1881. "The  course of practice i s  t o  inquire of the witness 
whether the  prisoner had been told t h a t  it would be  better fo r  him to  confess, or worse 
if he did not ; o r  words- t o  tha t  effect." G. 0. 48,Dept. of t h e  Platte, 1871. 

"'Of course such inducement must be held out by some one who has, or who is sup- 
posed by t h e  accused t o  have, some power or authority to  assure him the  promised good, 
or cause or  influence the  threatened injury." Shaw C. J., in Com. v. Morey, 1 Gray, 
461. And see Com. v. Taylor, 5 Cush., 610; U. S. v. Pocklington, 2 Cranch C., 293; 
Cady v. State, 44 Miss., 332; Joy on Confeqsions, 5, 23 ; 1 Greenl. Ev. 5 222 ; Wharto;, 
Cr. Ev. 1 650, 651; Manual, 80, 81; G. C.M. 0.16,Div. of t h e  Pacific & Dept. of Cal., 
1881. 

It i s  held t h a t  though influences may have been used t h a t  per se would render a con. 
fession incompetent, the same may be admitted i n  evidence if I t  i s  shown tha t  the eflect 
of such influences was in  fac t  entirely dispelled before the confession was actually made. 
See 1 Greenl. Ev. $ 221; State  v. Guild, 5 Halst., 180; People v.  J im Ti, 32 Cal., 60: 
Manual, 81 § 77. 

Greenl. Ev. 8 231; People v.  Ah Ki, 20 Cal., 177. But  where a confessiol~ in- 
duced by a promise, &c., is shown not  t o  have been false by the fact tha t  property con
fessed to  have been stolen i s  surrendered, or i t s  place of concealment truly disclosed. 
the confession, o r  rather  the  fact  which accompanied i t  or  was discovered in consequence 
of it, is admissible i n  evidence against the accused. U. S. v.  Hunter, 1 Crnnch C., 
317; U. S. v. Richard, 2 Id., 439; Frederick v .  State, 3 West Va., 695; Pc>ople v.  Ah 
Ri, ante. "Fac t s  discovered in consequence of a confession improperly obtained, and  
so much of the confession as  distinctly relates to  those facts, may be proved." Man
u h ,  81.
'Wharton, Cr. Ev. 5 672;Wiley v.  State, 3 Cold., 362; Com. v. Hanlon, 3 Brewst., 

461 ; Hopt v.  Utah, 110, 575. 
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and not such a s  to induce a substantial hope of favor or fear of punishment.' 
So i t  will be admissible though elicited by questions addressed directly to the 
accused by a person in authority and assuming his guilt, or by means of mak- 
ing him partially intoxicated: or by practicing upon him some deception by 
which he is entrapped into confessing.1° 

In  military cases, in view of the authority and influence of superior rank, 
confessions made by inferiors, especially when ignorant o r  inexperienced and 
held in confinement or close arrest, should be regarded a s  incompetent unless 
very clearly shown not to have been unduly influenced. Statements, by way of 

confession, made by a n  inferior under charges to  a commanding officer, 
498 judge advocate, o r  other superior whom the accused could reasonably 

believe capable of making good his words, upon even a slight assurance 
of relief or benefit by such superior, should not in  general be admitted. Thu? 
in a case where a confession was made to his captain by a soldier upon being 
told by the former that "matters would be easier for  him," or " a s  easy a s  
possible," if he confessed, such confession was held not to  have been voluntary 
and therefore improperly admitted? And i t  has  been similarly ruled in cases 
of confessions made by soldiers, upon assurances held out, or intimidation 
resorted to, by non-commissioned officers." 

These principles a re  equally applicable to a written a s  to a verbal confession. 
But  i t  is to be remarked that where, (as  is  often the case when i t  has been 
drawn u p  by another person,) a written confession specifies that  the statement 
is freely made, without hope of favor or advantage, or fear  of injurious conse- 
quence, (or  in  words to that  effect,) the inquiry a s  to whether i t  was in fact 
voluntary is in no manner precluded:' But a confession, written or  verbal, 
may always be confirmed by evidence going to establish i t s  t ruth and to prove 
that  i t  has  not been fabricated." 

CONFESSIONS OF ACCOMPLICES. Applying here the general principle 
attaching to conspiracies and concerted crimes, i t  may be remarked that, a 
conspiracy or combination having once been proved, a confession by one con- 
spirator or accomplice, provided i t  relate to the matter of the intended or 
pending criminal transaction, and be made before the purpose of the  association 
has been accomplished, is admissible in evidence against any other conspirator 

or acc~mplice?~ 

499 CONFESSIONS TO BE RECEIVED WITH CAUTION. I n  view of 
the peculiar conditions of niind and body under which accused persons 

1 Greenl. Ev. § 229 ; Manual, 80 5 76 ; Frank v. State, 39 Miss., 705. 
1 Greenl. Ev. 5 229 ; Wharton, Cr. Ev. 5 676 ; Manual, 81 § 79 ; People v. Ramirez, 

56 Cal., 533. But the confession of a person who is too much intoxicated to  be re
sponsible for his statements is not competent evidence. See G. 0. 234, Fi f th  Mil. Dist., 
1869. 

1°"Provided there is no  reason to  suppose tha t  the inducement held out was cal
culated to  produce any untrue confession, which is the main polnt to  be considered." 
1 Greenl. Ev. § 229. And see IvIanual, 81 5 79;  also, a s  very full on this general 
branch of the subject of justifiable inducements, &c.. Wharton, Cr. Ev. 5 647, 648, 654, 
655, 657, 659, 660, 663, 670, 675, 676. 

"G. C. M. 0. 16, Div. of the Pacific & Dept. of Cal., 1881. 
* G. C. M. 0. 3 of 1876; G. 0. 54, Dept. of Dakota, 1867. And see instance reported 

in DIGEST, 397-8. 
lain a case in  G. 0. 11, Army of the  Potomac, 18G4, t h e  proceedings were disapproved 

because the court would not allow the accused to  show tha t  he had sizned a written 
confession without knowing i t s  contents and upon false representations made to  him as  
t o  the same. 

='See 1 Greenl. Ev. B 231. So a confession may be contradicted, a s  to  any part of i t ,  
by evidence offered by the prosecution. G 0. 48, Dept. of the Platte, 1871. 

l6 See 1 Greenl. Ev. B 233; U. S. v. White, 5 Cranch C., 39; Logan v. U. S., 144 U. S.. 
263. But note also citation from State v. Weesel. 30 La. An., 919. ante. 
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281 Greenl. Ev. 5 250; Rex v .  Hardy, 24 
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dare t o  consult a professional adviser with a 
of his rights." * * Without such pri. 
court either to  obtain redress or  t o  defend h 
Corp. of Liverpool,. 1 My. & K., 94, 95. And 
528 ; Cheirac v. Reinicker, 11 Wheaton, 280 ; 
At. Gen., 383 ; 1 Greenl. Ev. 5 237-246. " : 
such communications if made in furtherance 1 

Z5But he may be examined a s  t o  the fact 
to  l e t  in  secondary evidence a s  to  their con1 
the  identity of his  client, or  h h  handwriting. 

" I t  is a n  implied waiver of the privilege : 
a s  a witness, in  regard to  communications 
and where he does so, the witness i s  bound 
Crittenden v. Strother, 2 Cranch C., 464. 

That  the counsel may be willing t a  be exi 
client to object. Aiken li. Kilburne, 27 Maine 

"Randolph v.  Quidnfck Co., 23 Fed., 278. 

--
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a re  often placed when making confessions, of the liability to mistake on the 
part of the witnesses who repeat them when oral, and of the tendency of these 
latter to exaggerate through a zeal for conviction,-evidence of confessions, 
unless corroborated by other reliable evidence, i s  in general to be received with 
caution. Where, however, a confession is explicit and deliberate a s  well as  
voluntary, and, if oral, is proved by a witness or witnesses by whom it has not 

' been misunderstood and is  not misrepresented, it is indeed one oQthe strongest 
forms of proof known to the law.'' 

IV. EVIDENCEEXCLUDED CONSIDEBATIONSPUBLICFROM OF POLICY. 

STATE PAPERS, PUBLIC DOCUMENTS, &C. Under this head is to be 
noted-first-confidential archives and " secrets of state," pertaining to the ad
ministration of the government, the disclosure of which would be prejudicial to 
the public intere~t.'~ Of this  kind of evidence would be the papers and docu
ments belonging to the archives of the Executive Departments a t  Washington, 
containing the correspondence of public officials and agents with the Govern
ment, reports of investigations and other official communications made. in the 
line of duty, by officers of the army or navy to their military or naval superiors," 

and records of advisory boards and courts of inquiry." Such papers are  
500 esteemed of so primileged a character that heads of departments o r  others 

in whose legal custody they are," cannot in general be required to furnish 
the same, (or copies,) to be produced in court, if i t  be determined by thein not 
to be for the public interest that  their contents should be disclosed; nor, if 
furnished, will the courts in general admit them if objected to.% The courts 
appear to have recognized a n  exception to this rule only in  a case of an official 
comnlilnication pro5cd to have been made maLiciousZy and without due cause.'" 

la1 Green]. 3v.  $ 214,215 ; U. S. v .  Nott, 1 M c k a n ,  499 ; State v. Long, 1 Hayw., 524; 
Lphrnan v. XcQueen. G5 Ala., 570; Whlteside Q. Stnte, 4 Cold., 175; G. C. M. 0. 3 of 
1876 6; G. 0. 48, Dept. of t h e  Platte, 1871 ; Do. 46, Div. of the Atlantic, 1874. 

1 Gr~enl .Rr. 5 280 ; DIGWT,543-544. 
laI n  the mat er of Mason, U. S. Circ. Ct., No. Dist. N. Y., October, 1882; Hopper v. 

Field, U. S, Fir-,. Ct., E. Dist. Pa., October, 1886. 
l8 In  Home v. Bentinck, 2 Brod. & Bing., in holding t h a t  the  record of a certain mili
- ,  court of inquiry had been properly rejected a s  evidence upon objection raised a t  the 

the  court say, (p. 163,)-" On the broad rule of public policy and convenience, 
' x s e  matters, secret in their natures, and illvolving delicate enquiry and the names of 
:lersons, stand protected." I n  our law, " t h e  proceedings .of a court of inquiry may be 
admitted as  evidence by a court-martial," in cases and under the circumstances specified 
in the 121st Article of war. As to the  admission i n  evidence of records of courts-martial, 
see post, under "Written Testimony." 

mAs to  the routine official papers of the War Department, not in general claimed to 
be privileged, of which copies for  use in  evidence are  ordinarily furnished, see DIGEST, 
5434. 


Home v. Ld. Bentinck, 2 Brod. & Bing., 130 ; Beatson v. Skene, 5 Hurl. & Nor., 837 ; 
Dawkins v. Ld. Paulet, 5 Q. B., 94;Dawkins v. Rokeby, 8 Id., 255; Dickson v. Earl of 
Wilton, 1 Fost. & Fin., 419; Gardner v.  Anderson, 22 Int. Rev. Rec. 41; Maurice n. 
Worden, 54 Md., 233; 11 Opins. At. Gen., 142; 15 Id., 378, 415; Wharton, Cr. Ev. g 
513; 1 Greenl. Ev. 8 251; Manual, 84, 5 94. Where the custodian declines to  produce 
the  paper on grounds of public policy, secosPn~-yevidence of i ts  contents will not in 
general be rcceived by tile court. Maurice v. Worrlen. 54 Md., 233. 

=See Maurice v .  Worden, 54 Md., 233. This was an action for libel based upon an 
omcia1 endorsement made by the defendant a s  Superintendent of the Naval Academy, in 
forwarding the  resignation of the  plaintiff, a s  an assistant professor, to the Secretary 
of th? Navy. A copy of the  endorsement, furnished to the  plaintie by the Navy Depart
ment, being offered in evidence, was objected to by the defendant on the ground tha t  the 
writing was a privileged communication. The Court held i t  " to be privileged to the 
extent that  the occasion of making i t  rebuts the  presumption of malice, and throws upon 
the plaintiff the onus of proving tha t  it was not made from duty, but from actual malice 
and without reasonable and probable cause." 

http:Gr~enl.Rr
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NAMES,&c., OF PERSONS EMPLOYED I N  CRIMINAL INVESTIGA
TIONS. A like consideration-that i t  i s  important to the interests of the 
comnlunity in connection with the due administration of penal justice, a s  well 
as  to the protection of the persons themselves, that  public agents or others 
employed in the investigation of crime should not be known--excludes testi
mony which would make public the names of such persons, or their operations 
o r  the information on which they have proceeded, except in so f a r  a s  strict 

justice to  the accused may render necessary.2s 
501 Thus a military officer, directed by a n  authorized superior to investi

gate a case of supposed dereliction and make report, cannot properly be 
requir'd, a s  a witness before a court-martial, to disclose either the conclusions 
of his report, or the names of the persons from whom information was obtained 
by hini or their statements. 

PROFESSIONAL COMMUNICATIONS. Under the present head is also 
properly considered evidence of professional communications, that  is to sag 
declarations and statements, verbal o r  written, made to a legal adviser. These 
are  protected from disclosure on grounds of public policy, and cannot be 
admitted in evidence if excepted to by the accused party by whom they were 
made." Thus if an accused, in the course of his communications to his counsel, 
shall have disclosed the commission of, or participation in, by him, of the 
criminal offence with which he is charged, the counsel cannot be interrogated 
or  required to testify a s  to the same against the objection of the accused. 
So, a counsel, against such objection, cannot be obliged to produce or disclose 
the contents of papers committed to him i n  his official Capacity by the accused.% 

I t  i s  to be remarked that the privilege of objecting to the disclosure in  evidence 
by counsel of communications made to him professionally is personal to the 

client and for his benefit, and that  t h e  objection may be  waived by him.= 
502 The rule under consideration is laid down by the authorities with 

reference of course to  civilian legal advisers. But, in  principle, i t  is 
equally applicable to the relations between the accused rand miliffar21persons 
acting a s  their counsel on military trials, where professional counsel is often 
not attainable and resort is  frequently had to the assistance of officers or 
soldiers in  the conduct of the defence. 

I t  may be added that  the privilege accorded to conlmunications addressed 
to professional advisers extends only to those made by or on behalf of the 
client, and therefore not to such a s  may be made, by a person other than the 
client o r  his agent." Further, it has. not been attached by the common law to 

2s 1 Greenl. Ev. $ 250; Rex z,. Hardy, 24 How., 8. T., 753.; Rex v. Watson, 2 Stark, 
119 ; U. S. v .  Moses, 4 Wash., C., 726 : Manual, 85 5 97. 
a I n  the absence of such protection, " t h e  course of justice must stop. No man will 

dare to  consult a professional adviser with a view to  his defence or  to t h e  enforcement 
of his rights." * * Without such privilege, " n o  person can safely come into a 
court either t o  obtain redress or t o  defend himself." Lord Ch. Brougham, in  Bolton V .  

Corp. of Liverpool,.l My. & K., 94,95. And see Bk. of Utica v.  Mersereau, 3 Barb. Ch., 
528 ; Cheirac v.  Reinicker, 11Wheaton, 280 ; Aiken v. Kilburne, 27 Maine, 252 ; 4 Opins. 
At. Gen., 383 ; 1 Greenl. Ev. 5 237-246. " B u t  this protection does not  extend t o  any 
such communications if made in furtherance of any oriminal purpose!' Manual, 83 5 99. 

= B u t  he may be examined a s  to the  fact of the  existence of such papers, i n  order 
to l e t  fn secondary evidence as to  their contents. So h e  may be called upon t o  prove 
the  identity of his  client, o r  his handwriting. 1Greenl. Ev. 5 245 ; 4 Opins. At. Gen., 384. 

=It is a n  implied waiver of the privilege fo r  the party t o  examine his own attorney, 
a s  a witness, in regard to communications professionally made to  him by the  party, 
and where he does so, the witness is bound to  answer generally, on cross-examination 
Crittenden v. Strother, 2 Cranch C., 464. 

l l i a t  the counsel may be willing t o  be examined does not  affect the privilege of the 
client to object. Aiken 2;. Kilburne, 27 Maine, 252. 

Randolph v.  Quidnick Co., 23 Fed., 278. 
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communications made either to clergyi?~m or physicians." Such, indeed, espe- 
cially those made to spiritual advisers, are, in many of the States, protected 
from disclosure in evidence by express statutes. But there is no statute of 
the United States on the subject, and those of the States cannot of course 
affect the practice of courts-martial in  this particular. 

111. ORAL TESTIMONY. 

Evidence, upon judicial investigations, is communicated either orally or in 
writing. Oral testimony is that of Witnesses testifying viva voce in court, or by 
Deposition out of court. 

The subject of Oral Testimony will be considered under the titles,of: I. The 
Attendance of Witnesses ;11.The Competency of Witnesses ; 111.The Examina- 
tion of Witnesses; IV. Testimony by Deposition; V .  The Credibility and 
Weight of Oral Testimony. 

As has  been seen in Chapter V, a Court-Martial is not authorized, either 
by inherent judicial power or by express statute, to issue writs, and cannot 

therefore issue a writ, either of subpaena or attachment, to compel the 
503 attendance of witnesses. The authority lor this purpose has been vested 

by law in the Judge Advocate, as follows: (1)The Army Regulations, 
par. 1008, provide that-"The judge advocate shall summon the necessary 
witnesses for the trial." (2)Sec. 1202 of the Revised Statutes enacts-" Every 
judge advocate of a court-ntartial shall have power to issue the lilce process 
to compe-3 witnesses to appear and testify, which courts of criminal jurisdic- 
tion within the State, T e r h t o q ,  o r  District w h a e  such military courts shall 
be ordered to sit, m a ~ ylawfully 4-sue." The whole matter, therefore, of the 
summoning of witnesses before courts-martial, including the service and return 
of the summons, a s  also of the issuing, service and return of process of attach- 
ment, belongs properly to the subject of the authority and province of the 
Judge Advocate, and has accordingly been considered in Chapter XIII ,  relating 
to the duties and powers of that  official. 

A RARn ISSUE AT MILITARY LAW. The question of the competency 
of a witness, or his legal capacity to be sworn and to testify, is one rarely 
raised in  the military practice. There is no statute law which in terms makes 
parties incompetent for any cause to testify a s  witnesses before courts-martial. 
The only public statute by which a person is made incompetent a s  a witness 
before courts of the United S t a t e s S e c .  5392, Rev. Sts., rendering thus in- 
competent a party convicted of perjury under its provisions-has no applica- 
tion to  military tribunals. I n  many of the States, facts which, under the old 
common law, were grounds of incompetency, a r e  now allowed to go only to the 
question of credibility." I n  case, however, of an objection to a witness a s  
incompetent being preferred t o  a court-martial, the common-law rules are, in 
the absence of statute on the subject, to be recurred to, to see if they are  

* 1 Greenl. Ev. 5 247, 248 ; Manual, 85 5 100. 
 
=That "mere interest" no longer affects the competency of a witness, see Reagan er. 
 

U. S., 157 U. S., 306. 
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applicable to the case. The principal of these rules will therefore be noticed 
here. 

INSENSIBILITY TO THE OBLIGATION OF AN OATH. This is one of 
the common-law grounds of incompetency,80 but in recent times a much more 
liberal view has been taken than formerly a s  to the quality of the insensibility, 

o r  want of religious belief, which should be deemed to render a witness 
504 incompetent to be sworn in the usual manner. To render a witness compe- 

tent, "it is enough," says Greenleaf,m ''if h e  has the  religious sense of 
accountability to the Omniscient Being who is invoked by an oath." The forni 
of oath for witnesses prescribed by Art. 92 of our military code, concludes with 
the usual appeal to  the Diety; and a witness who takes this oath, though he 
may have no positive faith, should at least have some such sense of account- 
ability to qualify him for  taking it. But  that  a person is not competent to  
take a judicial oath is never t o  be presumed,= and, i n  view of the multiplicity 
of religious creeds and the freedom of religious belief recognized i n  this coun- 
t ry and impliedly sanctioned by the Constitution, the objection to a mature per- 
son offered a s  a witness, that  he  was insensible t o  the obligation of a n  oath, 
would have t o  be  most clearly established to be accepted a s  excluding him from 
the stand on a military trial." If indeed h e  "objects t o  take a n  oath, o r  is 
objected to a s  incompetent to  t ake  a n  oath,"" he may always be afirmed, and 
the objection be thus wholly avoided. I n  the  case of a very young child, the 
question a s  to its sense of religious obligation is a more serious m e ,  though 
here the proper objection would be that  of deficiency of intelligence rather 
than of religious sensibility. Where indeed a young child, who is to be a mate- 
rial witness, is quite ignorant of the obligations of a n  oath, i t  should be in- 
structed befarehand, by some competent person-as a clergyman, a s  to the 

nature of the  oath and the moral consequences of false swearing. A 
505 momentary instruction at the  time of the  trial is not sufficient.* The 

court, in a case of doubt, will, by questioning the child, satisfy itself 
whether he or she,has the requisite appreciation of the significance of a n  oath 
to make proper its administration. Where there is a n  apparent lack of knowl- 
edge, and no opportunity for instruction has  been had, the  court may grant 
a continuance to enable such instruction to be given. These considerations 
a re  especially important on a trial for the rape of a young female child. 

I t  is to be noted that the exception under consideration, where i t  exists i n  

sosee 1 Starkie, Ev., 22;  1 Greenl. Ev. B 306. 
31 1 Ev. B 372. 

"The law, on grounds of policy, presumes that all witnesses tendered in a court 
of justice are not only competent but credible." Wharton, Cr. Ev. $ 358. 

"The weight of authority seems to be in favor of the view that the objection must 
be sustained by the testimony of persons other than the witness--persons who have 
heard his declarations, &c.; and that the witness himself cannot be personally ques
tioned as to his religious opinions. 1 Greenl. Ev. $ 370 and note; Wharton, Cr. Ev. 
5 358, 362. 

On Gen. Swaim's Trial, a witness, objected to as incompetent for want of religious 
belief, stated that he neither believed nor disbelieved in the existence of a Supreme 
Being-was an 'LAgnostic." No other testimony was offered. The Court sustained 
the objection. 

In a case in G. 0. 10, Dept. of the Columbia, 1871, in which an Indian witness was 
rejected as incompetent because insensible to the sanctity of an oath, the proceeding 
was disapproved for the reason that no proof of such insensibility appeared to have been 
offered. 

MManual, 9 3 4 .  
"G. C. M. 0. 10 of 1886. 



I MILITARY LAW I 

The law has fixed no age a t  which 
requisite understanding to qualify i t  to 

depends more upon intelligence t 
507 A s  to  insane persons, the fact 

ment does not affect their compet 
of being called upon to te~tify. '~ So a 1 
ject o r  subjects will not be incompete1 

i 
materially impair his general intelligei 

Intozication should in  general render 
a s  a witness. "Witnesses put aside 
sober." " 

WIVES OF ACCUSED PERSONS. 
of evidence, founded on public policy, t 
competent a s  a witness either for or ag: 
some of the States, is strictly held in the 
in  courts-martial."' The rule excludes 
in  writing." And the application of 
which the interests of the other party 
the wife of a n  accused will not be ad 
charged with him where her testimony 
question of the guilt or innocence of her 

The general rule, however, is subjt 
trial is for bodily injury or violence 
or vice versa." " 

Thus, in  n military case, a wife 
508 petent to testify against her husl 

the 61st or 62d Article of war i 
rendering his act a military o f f e n ~ e . ~  

ACCUSED PERSONS THEMSELVI 
16, 1878, c. 37, it is  provided that upon 
not only "United States courts,l and 
martial and courts of inquiry," the acc1 
otherwise,62 be a competent witness. dl 
such request shall not create any presu 
son thus may, a t  his option, take the r 
occupies no exceptional status? and be, 
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4" imm~n~ 5 921. 
"G. 0. 6, Div. Pacific, 1887; G. C. M. 
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48 1 Greenl. Ev. 5 335. 
49 1 Greenl. Ev. 8 335, 407; S~mmon.: § 92 
"Manual, 82 5 85 
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any degree to  a witness, may in general be avoided by his making a n  a f i r t a t ion  
i n  lieu of a n  oath M-as all witnesses are-authorized to do by our law.81 

INFAMY. At the  common law, "infamy," or the status of having been 
convicted of a n  " infamoys " crime, renders a person incompetent a s  a witness. 
The term infamous crime comprehended "treason, felony, and the cl-me:% 
falsi;" the latter term having reference to such offences a s  perjury, f ~ r g e r y  
and  conspiracy and to certain frauds. An objection on the grounci of infamy 
can be sustained only by the production of the record of convictic~, and judg- 
ment; proof merely that  the  party has  been subjected to  the puniskmtmt is  not 
sufficient." It is apparently held by the weight of authority that  a record of 
a "foreign" judgment-as a judgment of a court of a differerit S t a t e w i l l  not 
sustain this objection." Whether, therefore, a conviction of a frloily by any 
civil c o u f t - o r  any such court other than a court of the United Srates--could 

be accepted as establishing such objection before a court-martial is 
506 certainly doubtful. At military law, in  the absence of any statute attach- 

ing such a disability, the fact that  a n  officer or soldier has  been co~lvicted 
of desertion o r  other military offence can affect in no manner his competency 
a s  a witness before a court-martial."0 A military case to which the common-law 
rule would appear most aptly to apply would be one of a n  officer or soldier 
convicted by a court-martial, in  time of war, of one of the higher crimes specified 
in Art. 58. 

DEFICIENCY OF UNDERSTANDING. The persons held incompetent for 
this cause a r e  chiefly idiots, insane persons, persons in a state of intoxication 
and very young children. I n  the words of the Manuala-"A witness is in- 
competent if, in the opinion of the court, he is prevented by extreme youth, 
disease affecting his mind, o r  any other cause of the same kind, from recollecting 
the matter on which he is to testify, from understanding the questions put to 
him, from giving rational answers to those questions, or from knowing that 
he ought to speak the truth." That  a person is  deaf and dumb does not render 
him incompetent, provided he has average intelligence and can communicate 
what he  knows either in  writing or by signs through a n  interpreter. 

Unless there i s  something in the appearance of the witness when h e  comes to 
the stand clearly indicating that  he  has not a t  the time the requisite intelligence, 
the onus of showing that  he is  incompetent from want of understanding will be 
upon the party objecting. The court also, especially in  the case of children, 
may itself properly interrogate the witness, with a view to more fully satisfying 
itself a s  to his ~ o m p e t e n c y . ~  

88 Wharton, Cr. Ev. 5 361. 
"A requirement of a n  ' o a t h '  shall be deemed complied with by making afermation 

in judicial form." Rev. Sts., Sec. 1. And see Article 92. 
"Persons who entertain conscientious scruples against t h e  form of a judicial oath a re  

allowed, when summoned a s  witnesses, t o  use the form-' I solemnly and truly declare 
and d r m , '  o r  words to like effect, but without importing any relaxation of the punish- 
ment of perjury if they give false testimony." Abbott's Law Dictionary--4ffirm. 

I n  a n  affirmation, the invocation-"go help me God!" is of course omitted. 
88 1Greenl. Ev. 5 372, 375. 
"1 Greenl. Ev. § 376 ; Wharton, Cr. Ev. 5 363, note. 
MG. 0. 48, Dept. of t h e  Platte, 1867; Do. 2, Dept. of Dakota, 1875; G. C. M. 0. 103, 

Dept. of the  East, 1870 ;Do. 44, Dept. of the  Columbia, 1881; Do. 45, Dept. of Cal., 1883. 
A person i s  no t  rendered incompetent t o  testify a s  a witness before a military court 

by the fact t h a t  he is a n  enemy in arms. See DIGEST,397. Ofecers of the  Confederate 
army were admitted t o  testify upon the trials, by military commission, of the Assassins 
of President Lincoln, and  of Capt. Henry Wirs, In 1865, while the  statue bell6 was still 
pending. 

f i  Page 83 8 86. 
See 1 Greenl. Ev. 5 367. 
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The law has fixed no age a t  which a child may be presu~necl to have the 
requisite understanding to qualify i t  to be a witness : the competency of children 

depends more upon intelligence than age. 
607 As to insane persons, the fact that  they a r e  subject to fits of derange- 

ment does not affect their competency, provided they are  sane a t  the time 
of being called upon to testify.'' So a person insane upon some particular sub- 
ject or subjects will not be incompetent a s  a witness if his clelusio~~s do not 

I materially impair his general intelligence." 
Intoxication should in general render a person only temporarily incompetent 

a s  a witness. 'I Witnesses put aside when drunk may be examined when 
sober." 46 

WIVES OF ACCUSED PERSONS. The familiar general rule of the law 
of evidence, founded on public policy, that  neither the husband nor the wife is 
competent a s  a witness either for or against the other, though departed from in 
some of the States, is strictly held in the criminal courts of the United States and 
in courts-martial?' The rule excludes all communications, whether oral or 
i n  ~ r i t i n g . ' ~And the application of the principle extends to al l  cases in  'I 

which the interests of the other party a re  involved." Thus the testimony of 
the wife of a n  accused will not be admissible for o r  against a party jointly 
charged with him where her testimony will be material to the merits of the 
question of the guilt or innocence of her husband." 

The general rule, however, i s  subject to exception in cases "where the 
trial i s  for bodily injury or violence inflicted by the husband on the wife 
or vice versa." 60 

Thus, in  a military case, a wife would in  general properly be held com- 
508 petent to testify against her husband when charged with a violation of 

the 61st or 62d Article of war in maltreating her under circumstances 
rendering his act a military o f f e n ~ e . ~  

ACCUSED PERSONS THEMSELVES. By the Act of Congress of March 
16, 1878, c. 37, it is  provided that upon criminal trials and proceedings before 
not only "United States courts* and "Territorial courts," but also "courts- 
martial and courts of inquiry," the accused " shall, at his own request, but not 
otherwise,6Z be a competent witness. And "-it is added-" his failure to make 
such request shall not create any presumption against him." An accused per
son thus may, a t  his option, take the stand a s  a witness, but in so doing he 
occupies no exceptional status? and becomes subject to cross-examination like 

&Evans v.  Hettieh, 7 Wheaton, 470; 1 Greenl. Ev. $ 365 ; Simmons $ 921. 
Regilia v.  IIill, 5 Eng. L. & E., 547. 

45 Simmons $ 921. 
" G .  0. 6, Div. Pacific, 1887; G. C. M. 0. 84, Dept. of the  Plattc, 1890. See the 

reasons for this rule a s  set forth by McLean, J., i n  Stein u. Bowman, 13 Peters, 223; 
also in 1 Greenl. Ev. $ 254, 334. 337. And see the  more recent case of U. S. c. 
Jones, 32 Fed., 569. The statute of 1878 authorizing accused persons to  testifF, (see 
pos t , )  does not  affect the  application of the rule. See DIGEST, 750. 

47 State v. Mathers, 64 Vt., 101. 
48 1 Greenl. Ev. Ei 335. 
1 Greenl. Ev. S 335, 407 ; Simmons $ 925 ; Territory v .  Paul, 2 Mont., 314. 

"Manual, 82 $ 85. 
See cases in  G. C. M. 0. 17 of 1871 ; G. 0.1, Dept. of Miss., 1866. 

62These words-"at his own request but  not otherwise," indicate the  distinction be
tween our law and t h a t  of Europe, where, a t  courts-martial, the inquisitorial form of 
examination i s  pursued as  to the accused. I n  G. C. M. 0.11, Navy Dept., 1895, the 
Secretary of the Navy, in  citing this Work, observes-'&the accused should not bc 
obliged t o  testify i n  his own behalf, and should not be made a witness e x c e ~ t  a t  his 
own request." 

68 NcKeone v.  People, 6 Col., 346; G. C.M. 0. 179, Dept. of Dakota, 1882. 
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any other w i t n e ~ s . ~  As a witness, he cannot be permitted to state only circum- 
stances favorable to  himself and maintain silence, a s  to the other facts in the 
case; nor, a s  it  h a s  been repeatedly held," can he  read or  put  in a n  ex parte 
"statement," sworn to, a s  his testimony. The same rules a s  to the  admissibility 
of evidence, privilege of the witness, impeaching of his credit, kc., will apply 
to him a s  to any other witness, and the only noticeable difference between his 

attitude and that  of other witnesses will be that he will in general 
509 naturally and properly enough be exposed to a more searching cross-

e~amination.~' 
Inasmuch a s  the Act of 1878 provides tha t  the "failure" of an accused to 

make the request t o  be a witness "shall not create any presumption against 
him," it has  been held by the U. S.  Supreme Court that  i t  was not allowable 
to make "comment, especially hostile comment, upon such failure " to the jury. 
" The minds of the jurors," it was said, "can only remain unaffected from this 
circumstance by excluding all reference to  it." 

CO-ACCUSED AND ACCOMPLICES. Except when testifying a t  his  own 
instance under the Act of 1878, above cited, a defendant in  a crim4nal case is not 
regularly competent a s  a witness for or against a co-defendant unless he has 
been discharged from the record,-as by the entry of a mlle  prosequi,-or 
unless, having beeen accorded a separate trial, ( a  proceeding of rare  occur- 
rence i n  the military practice,) he has  been duly acquitted or convicted. I n  
military cases where the prosecution proposes to  call upon a co-accused as a 
witness, the entry of a m l l e  prosequi, though the more usual course, is not 
invariable: where this course is not pursued, and the witness has testified in 
good faith on the trial, i t  is in general announced in the Order i n  which the 
proceedings in the case a re  passed upon that  he  is released from arrest, and 
further proceedings against him a r e  di~continued.~' 

But  the  mere fact that  a person was a n  accomplice of the accused does not 
so identify him with the latter a s  to  render him incompetent to testify for 
or against him. Nor is his competency affected by the fact that  he has himself 
been charged-separately-with the same offence. The objection i s  not to his 

competency but t o  his credibility-as will be noticed under another head.g 

510 OTHER PERSONS. Neither a member of a court-martial, the judge 
advocate, nor the officer who i s  to review and pass upon the proceedings, 

is incompetent to  testify before-the court." It is not desirable, however, that  
any of these officials should appear a s  witnesses, except perhaps to give evidence 
a s  to  the military character o r  record of the accused. As has been remarked in 

HWheelden v.  Wilson, 44 Maine, 11 ;.Marx v.  People, 63 Barb., 618 ; Fralich v People, 
65 Id., 48 ; Clark v.  State, 50 Ind., 514 ; People v.  McGungill, 41 Cal., 429 ; Rea V .  

Missouri, 17 Wallace, 542; G. 0 .  8, 16, Dept. of the Platte, 1879; Do. 6, Id., 1880; 
G. C. 	 M. 0 .  34, Dept. of Texas, 1879; Do. 13, Id., 1882; Do. 179, Dept. of Dakota, 1882. 

=5G. C. If. 0 .  18, 32, Dept. of the East, 1886. 
6aG. C. M. 0 .  30, Dept. of the East, 1886; Do. 9, Dept. of the Mo., 1886; Do. 49, 

Dept. of California, 1886; Do. 3, Dept. of Dakota, 1886; Do. 76; Id., 1892; Do. 5, Id., 
1893; Do. 3, Dept. of Texas, 1886; Do. 5, Id., 1890; Do. 39, Id., 1893 ; Do. 6, Dept. 
of Arizona, 1887; Do. 21, 25, Id., 1888; Do. 4, Dept. of the Columbia, 1888. 

67 See Rea v. &Iissouri, 17 Wallace, 542. But the cross-examination should not be 
extended beyond the limit observed for other witnesses. Thus where the accused took 
the stand to testify, and did testify, only as to the date of his contlnement in  arrest, 
i t  was held that i t  would be inquisitorial and illegitimate to cross-examine him as to  
other facts of the merits of the case. G. C. M. 0 .  29, Dept. of Dakota, 1893. 

"Wilson v.  U. S., 149 U. S., 60, 65. And se8 U. S. v.  Pendergast, 32 Fed., 198. 
"See instances in G. 0. 13, Dept. of the South, 1866 ; Do. 30, Dept. of Cal., 1865. 

See "The Credibility and Weight of Oral Testimony," post. 
01 DIGEST, 750-1. 
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a previous Chapter? a resort to  a member a s  a witness on the merits is especially 
to  be avoided.= 

111. THE EXAMINATION WITNEBBEB.OF . 
This subject will be considered under the heads of :-1. Direct Examination ; 

2. Cross-Examination, 3. Re-examination, &c.; 4.-Rebuttal; 5. The privilege of 
the witness a s  to not answering criminating, &c., questions; 6. Impeaching 
testimony; 7. Testimony a s  to good character. 

I. DIRECT EXAMINATION. 

This, which is also calle0 the " Examination-in-chief," is the original examina- 
tion, by the party producing them, of the witnesses by whose testimony he seeks 
to maintain his side of the case. It refers mainly to that  examination by 
which, (subject to cross-examination by the adverse party,) the prosecution or  
defence is opened and displayed. It embraces also, however, the examination 
of witnesses offered itt rebuttal of direct testiaony from the other side,-as 
where witnesses a re  introduced to meet new matter brought out in  the defence, 
o r  to  show that  impeaching testiWny is itself unworthy of credit. 

Premising that the direct examination of every witness properly begins in 
general with asking his name, and, i n  military cases, his office, rank, corps, 
regiment, &c., and whether he  knows or  identifies the  accused,-we proceed to 
dotice certain general principles which, though in part applicable to  all stages 
of the examination of a witness, a r e  best illustrated a s  governing the Examina- 

tion-in-chief-as follows : 

511 THE EXAMINATION SHOULD CONSIST OF QUESTIONS RELE- 
VANT TO THE ISSUE. This rule, the application of which is one of 

the features which distinguish the  direct from the cross examinaion, has been 
specifically considered under a n  earlier title.* 

ALL THE TESTIMONY IS TO BE VIVA QOCE, AND TO CONSIST OF 
FACTS DERIVED FROBI THE PERSONAL KNOWLEDGE AND MEMORY 
OF THE WITNESS. This principle i s  indeed one of general application, but 
is here noticed because of two apparent qualiflcations which affect its opera
tion in the course especially of the direct examination. 

Memorandum t o  refresh memory. Thus, the general rule is compatible with 
allowing a witness t o  "refresh and assist" his memory by a reference to some 
writing, which may be either a n  official document o r  other written instrument, 
(original or copy,) a formal entry in a book, or any mere note or memorandum, 
written or in print. - Where the writing consists of a memorandum or paper 
made by the  witness himself, i t  should appear, from his testimony, to have 
been made a t  the time of the fact o r  transaction to which it refers, o r  so 
soon after as to afford the presumption that  the memory of the  witness a s  
to such fact, kc., was fresh i n  making it. Where the paper is not one made 
by the witness, it must appear that,  on inspecting it, he  can speak to the 
facts from his  own recollection; otherwise he cannot be permitted to  make 
use of it. Nor indeed can he use i t  i n  any case, or by whomever made, unless 

"Chapter XII. 
@ I t  may be noted here that persons of alien races, including Indians, are competent 

as witnesses, equally with white persons, natives, or citizens, in the courts of the 
United States. See G. C. M. 0. 54, Div. of the Pacific k Dept. of Cal., 1879; See. 1977 
Rev. Sts. 

See " Admissibility of Evidence," ante. 
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it enables or assists him to testify a s  of his own memory or knowledge. If, 
instead of serving as  a refresher of memory, it is relied upon to supply f a d s  

not otherwise known to the witness, it  is of course not a legitimate nieans 
512 of reference.B6 It is usual and desirable, (though not essential,) that the 

writing be brought into court and produced by (or exhibited to) the 
witness upon the stand, since thus its nature and effect can be fully made to 
appear on the direct or cross examination.* 

Statement of o p i n i o n  or belief .  The general rule, in requiring the witness 
to state facts within his personal knowledge, does not require that he should 
speak with entire certainty, but only to the best of his recollection. If his 
testimony, though not of an assured character, be based upon some memory 
of the facts, i t  will be admissible for what it is  worth. But the rule, (except 
as  presently to be noted,) does exclude all matters resting in the individual 
ophion of the witness. His opinion upon the merits of the issue, or as to 
the motives, intention, or  conduct of the accused or others, or the effect of 
their acts or as  to what would have been his own conduct in a particular case, 
or upon any general question of moral or legal obligation, is wholly inadmis- 

sible and should be ruled out on objection made:' 
513 For a witness, however, to declare the existence or occurrence of a 

fact which is  a matter of common observation, and ip general palpable 
and scarcely mistakable-as the fact of drunkenness, or that the accused or 
other person was drunk on a certain occasion-is not properly a statement of 

%U.S. v. Wood, 3 Washington, 440 ; Patriotic Bk. v. Frye, 2 Cranch C., 684;State v. 
Rawls, 2 Nott & McC., 331 ; Elston v.  Kennicott, 46 Ills., 187 ; Hill v. State, 17 Wisc., 
675; 1 Greenl. Ev. 5 436-438;Manual, 86. I t  is not sufficient for the witness t o  swear 
tha t  he made a memorandum which he believes to be true, and t h a t  he relies upon it 
without any present recollection of the facts. Lawrence v. Baker, 5 Wend., 305. The 
privilege of using a paper as a memorandum to  refresh the memory, does no t  authorize 
the witness to read his evidence from notes previously prepared. Maltby, 44-5. I t  
has been heldbthat a witness may make use, a s  a refresher, of a oopy of an original 
memorandum, provided i t  satisfactorily appears t h a t  the copy is a t rue one. Chicago, 
kc., B. R. CO. v. Adler, 56 Ills., 344. I n  a case in  G. C. M. 0. 22, Dept. of the East, 
1882, it was held tha t  a guard book, containing a n  entry of a charge of absence-without- 
ltave against a soldier, not Deing evidence of the commission of the  offence, could be 
used a s  a memorandum to refresh the  memory of a witness a s  to the occurrence. 
-1 Green. Ev. 1 437, and notes. 
"See 1 Greenl. Ev. B 441 ; Manual, 86; O'Dowd, 7 ;  Witnesses are not to testify 

a s  to their opinion or what they think, but  what they lonm or have s e e n  G. C. M. 0. 
64, Dept. of the East, 1872. Opinions of witnesses, who are no t  experts, a re  not ad- 
missible. G. 0. 4 of 1843 ;Do. 32,Dept. of the East, 1869; G. C. M. 0. 121, Id., 1871; 
G. 0. 42, Dept. of the Platte, 1871; G. C. M. 0. 17, Dept. of Texas, 1873. Opinions 
of officers on points upon which the court is  the proper judge a r e  inadmissible. G. C. 
M. 0. 41, Dept. of the East, 1872;Com. Wilkes' Trial, pp. 39, 85, 94. A witness can- 
not  be asked his opinion of the prisoner's guilt. G. C. M. 0. 21, Dept. of the East, 
1871. Nor whether he thinks tha t  the accused intended to desert, this being a ques
tion for the court. G. C. M. 0. 75, Dept. of the East, 1871; Do. 5, Id., 1891; DO. 11, 
Id., 1893. 

I n  G. C. M. 0. 42, (H. A.,) 1890, i t  was held tha t  the court improperly admitted, 
against the objection of the judge advocate, certain indorsements of commnders ex
pressing the opinion tha t  t h e  accused was not guilty of negligence justifying his trial. 
In  G. C. M. 0. 1, Dept. of Arizona, 1892, the reading, by counsel for the accused, by 
permission of the court, of "indorsements upon the charges referred to  the court for 
trial, for the  purpose of showing the opinion of the commadding officer of the post a s  
to the gravity of the oEence "-was held to be "irregular," but was really wholly in- 
competent. 
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an  opinion, but of a fact so far within the personal knowledge of the witness 
a s  to render i t  admissible in evidence." 

Exception-Facts a t  issue resting on belief. There are to be noticed two 
excepted classes of cases, however, in which witnesses are allowed to declare . 
their opinion or belief. The first is where a certain matter of fact resting 
wholly on belief -isdirectly in issue, as  the fact, for example, of the identity 
of a person. So of the fact that a writing is or not in the handwriting of a 
party : here a witness familiar with the handwriting may be asked and may 
state hi0 belief a s  to the fact in issue, without being an expert." 

Opinions of experts. The second class is  the familiar one of cases 
514 involving questions of science o r  questions requiring for their solution 

a peculiar skill o r  knowledge of a specialty, in which is admitted the 
testimony of experts." Thus, military officers may give evidence as experts 
upon issues requiring, for their proper solution, technical military knowledge ;" 

"People v. Eastwood, 14 N. Y., 582; Stacy v. Portland Pub. Co., 68 Maine, 279; 
Sydleman v. Beckwith, 43 Conn., 12; State v. Huxford, 47 Iowa, 16;DIQEBT,395 ; G. 0. 
42, Dept. of the  Platte, 1871;G. C. M.0. 2, Dept. of Texas, 1890. Witnesses, however, 
who testify that  the accused was drunk should i n  general be " r~qui red  to  state in 
detail the specific facts upon which their judgement of his condition was based." G. C. 
M. 0. 59,Div. Atlantic, 1888. As t o  drunkenness, the views of officers and non-commis- 
sioned o5cers are in  general more reliable than those of private soldiers. G. 0. 27, 
Dept. of the Arkansas, 1866. But the witness could not  properly be asked whether 
the accused was so drunk a s  to be incapable of forming a criminal intent. Armor v. 
State, 63 Ala., 173. 

"Opinions of witnesses derived from, observation a r e  admissible when, from the 
nature of the subject under investigation, no better evidence can be obtained." Brovn v. 
Com., 14 Bush., 405. And see Hardy v. Morrill, 56 N. H., 232. I n  I n i  Co. v.  Lathrop, 
111 U. S., 612, it is held t h a t  a non-expert may give his opinion a s  to  the sanit'y of 
another person, in  connection with a statement of the facts and circumstances within 
his knowledge upon which such opinion is based. 

"As to proof of Handwriting by experts, &c., see " Private Writings," post. In  Smith v. 
U. S., 24 Ct. Cl., 209, i t  was held tha t  the Secretary of War was empowered to employ 
(and authorize a paymaster to  pay) special experts to  elucidate a question of hand
writing a t  issue before a court-martial. 

A s  to  the payment of extra fees t o  expert witnesses, see Circ. No. 13, (H. A,) 1891. 
See 1 Green]. Ev. 5 440. The qualifications of the expert to give evidence, a s  such, 

may be tested not only Ily interrogating the  witness himself as to his experience, but also, 
(though this means i s  not  often resorted to,) by the  testimony of other witnesses. Tullis 
v. Kidd, 12 Ala., 648. And not only should the  character of experts, a s  such, be " satis
factorily established," but  their testimony, to be reliable, "must  be free from suspicion 
of interest, bias, o r  prejudice." Schultz v. U. S., 2 Ct. of Cl., 380. In Johnson v. Root, 
1 Fisher, 361, Sprague J. charges the jury t o  consider, in weighhg the testimony of an 
expert, "h i s  ability, h i s  knowledge of the  a r t  o r  profession i n  which he is  engaged, 
t h e  fairness with which he expresses a n  opinion, the impartiality of tha t  opinion, and 
all those considerations which go t o  create a confidence o r  a distrust of the opinion 
which is  given. You will," he adds, " take into consideration also the reasons tha t  
may be assigned by the experts for their opinions." In  Tullis v.  Kidd, i t  was held, 
in  regard t o  a medical expert, tha t  it was no t  necessary tha t  he should be in the practice 
of his profession, if it appeared t h a t  he had studied it a s  a science, and "fel t  confident 
to express a medical opinion upon a particular disease;" the fact tha t  he was not a t  
the time a practicing physician going to his credibility only. But of course the weight 
and value of the testimony will depend mainly upon the amount of the practical 
experience of the witness. See Allen v. Hunter, 6 McLean, 303. 

TlThey cannot, however, be resorted to a s  eaperts in general upon military trials-- 
as, for example, a s  experts upon questions of military law. See G. C. M. 0. 41, Dept. 
of the East. 1872. In  Do. 113, Id., 1871, the action of a-court-martial in calling upon 
the Judge ~ d v o c a t e  of the Department to testify as an expert upon a question of law 
raised in the c a s e w h e t h e r  a member absent a t  the organization could subsequently 
come in, qualify and act-was properly disapproved by the Dept. Commander. 
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and in the military practice, a s  in the civil, medical men, whether or not officers 
of the Army, a re  frequent!y and properly called to testify as to the cause of 
death or disease, the effects of wounds or injuries, or  the question of the sanity 
of an  accused person, witness, kc. Such experts, in expressing their opinions, 
need not found them upon any personal observation ;lai t  is sufficient if they are  
based upon the facts of the case as narrated by other witnesses whose testimo~ly 

they have listened to, or, where they have not heard the facts detailed in 
515 evidence, upon a statement of similar facts presented hypothetically by 

the examdning party or counsel." But the expert cannot state his opinion 
" as to the general merits of the cause," but only his opinion "upon the facts 
proved ;" nor can he state it a s  to any other question in the case not involving 
expert knowledge for its solution." 

A PARTY MAY NOT IMPEACH THE CREDIBILITY OF HIS OWN 
WITNESS. This is also a general rule peculiar to the direct examination. A 
party, in offering a witness, is presumed to be acquainted with his character 
and is viewed a s  representing him as entitled to credit. He i s  therefore in 
general bound by the statements of the witness, and if such statements prove 
contrary to what he expected, he will not be permitted td impugn the credibility 
of the witness, either directly by attacking his general reputation for veracity, 

or indirectly by "general evidence tending to show him unworthy of 
616 belief."" The party is not indeed precluded from putting in other 

testimony, a s  to a particular fact, which is  directly contradictory to 
the testimony of such witness; '' but such other testimony cannot properly be 
introduced in the form of a personal reflection upon the witness. Where, 
however, a party has been h o c m t l y  rrtZsled by the witness whose statement 
on the stand turns out to be materially different from the one previously made, 
and which induced the party to introduce him, " the weight of authority," says 
Greenleikf, " seems in favor of admltting the party to show, that  the evidence has 
taken him by surprise, and is contrary to the examination of'the witness prepara- 

7' See 3 Greenl. Ev. # 5. 
"The following appear to be approved forms of interrogating the expert in  this class 

of cases: 1. Where the expert h m  heard a11 the t e s t h o n y  i n  reg& t o  the aotbns, 
Cd4catlon8, lo . ,  of the accused, (or  witness,) alleged to  have been imdne. Here he may 
properly be asked-" Supposing t h e  testimony which you have heard to be true, is  it 
your opinion thereon t h a t  such person is, (or was, a t  the  time of t h e  offence) insane?" 
I t  may be also asked-" What state of mind do such symptoms, &., indicate?''--or 
"What would, in the belief of the witness, be the  conduct of such a person in  certain 
supposed circumstances." (See Com. ff.Rogers, 7 Met., 606.) 2. Where the w p e r t  
h w  not heard the test4nzuny or  has heard 4t only an part. Here i t  is  the  practice for 
the examining party or  counsel to  s tate t o  the  witness the  substance of the testimony, 
and then to ask, whether, supposing 8uch t e s t h o n y  t o  be true, the  person in  question 
was, (or is,) not, i n  the opinion of the  witness, insane, &c., a s  above. The hypothetical 
question must be based upon previoua evidence in  t h e  case tending t o  prove the  matters 
stated in the question. Bomgardner v. Andrews, 55 Iowa, 638. 

"See 1 Greenl. EI. % 440: U. 8. v. McGlue, 1Curtis, 1. "Even where the  medical 
or other professional witnesses have attended the  whole tr ial  and heard the teatimony 
of the other witnesses a s  to the  facts and circumstances of the case, they a r e  not to  
judge of the credit of such witnesses or of the truth of the facts'testilled by them." 
Corn. v. Rogers, 7 Met., 505. 

'5Greenl. Ev. D 442; Lawrence v. Baker, 5 Wend., 305; Cooker ff.The Tolacca, 7 
Philad., 199. In G. 0. 4 of 1843, where the  accused was allowed by the court to  call 
a witness to  contradict a previods witness introduced by him, and show tha t  the latter 
had made a difPerent statement from tha t  @en in his testimony, the proceedings were 
in this respect disapproved by the Secretary of War. And see G. C. M. 0. 71, Dept. 
of the Platte, 1890. 

7 6 1  Greenl. Ev. 1 443; U. S. v. Watkins, 3 Cranch C., 442; Lawrence ff.Baker, 5 
Wend., 306; Clapp ff. Peck, 66 Iowa, 270. 
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tory to the trial, or to what the party had reason to believe he would testify; 
or, that the witness has recently been brought under the influence of the other 
party, and has deceived the party calldg him." 

LEADING QUESTIONS ARE NOT TO BE ASKED. It is a further general 
rule governing the direct a s  distinguished from the cross examination," that 
a " leading" form of questioning a witness may not be pursued in regard to the 
material facts at issue in the case on trial." The 90th Article of war recog
nizes this rule in making i t  the duty of the judge advocate to "object to any 
leading questions to any of the witnesses," a s  a measure of protection to the 
accused. Leading questions may be said to consist mainly of three sorts, 

closely connected however in their nature, a s  follows :-1. Those "which 
517 suggest to the witness the answer desired ;'' 2. Those "which, embodying 

a material fact, admit of an answer by a simple negative or affirmative ;" 
3. Those which, in their form, "assume facts to have been proved which have 
not been proved," or assume "that  particular answers have been given which 
have not been given." The proper and legitimate province of direct examina- 
tion is to elicit the precise matters of fact within the knowledge or  recollection 
of the witness and no more, and to induce him t o  communicate them naturally 
and in his own language, without either prompting or restraint. Any direction, 
therefore, given to his thoughts, on the+part of the interrogator; any suggestion 
a s  to the form or substance of his answer ;any repression of a full statement of 
what he has to say that is material; any deceit or disingenuousness concealed 
in the question that may tend to shape the reply of the witness, divert it from 
i ts  intended form, or, in short, prevent or  embarrass a true and honest re- 
sponse,-these and all similar influences and expedients are, as a general rule, 
irregular and unauthorized." 

Except ions .  There are recognized, hoqever, certain excepted cases in  which 
leading questions may not only be proper but necessary for the eliciting of 
the truth. 1st. BE1 where the witness is manifestly @stile to the party by 
whom he has been called, or is in the interest of the opposite party, or exhibits, 
for some cause, a ,decided uwwillthgness or reluctance to testify, or  a disposi
tion to prevaricate, or is  stupid, or is very ~oung." 2d. A further exception 

" 1  Greenl. Ev. 5 444. That  a party may discredit his witness where he has been 
entrapped, see McDaniel v. State, 6 3  Ga., 263. 

To allow leading questions is to give direct the character of a cross-examination." 
People u. Mather, 4 Wend., 247. As to the use of leading questions on the  cross-
examination, see poet. 

7B"Such a question cannot be put on main examination even to  contradict another 
witness." U. S. u. Angell, 11 Fed., 34. But the rule does not apply to questions put  
in regard to  prelimhzary matter, not tending to prove o r  disprove the  issue. Gannon u. 
Stevens, 13  Kans., 447; 1 Greenl. Ev. $ 434. " It would be mere waste of time to  
enforce the rule where the  questions asked a re  simply introductory, and form no part  
of the real substance of the  inquiry, pr  where they relate t o  matters which though ma- 
terial, a re  not disputed. But where a question relates to a contested point, which is 
either directly conclusive of  the matter in  issue, o r  directly and proximately connected 
with it,  the rule should nearly always be strictly enforced." Manual, 87 5 106. 

L+I 1Greenl. Ev. $ 434 ;Manual, 87 $ 106. " I t  is  a mistake t o  suppose tha t  such only 
is a leading question to  which yea or  no would be a conclusive answer. A question is 
also leading which puts into a witness' mouth the words that  are to be echoed back, o r  
plainly suggests the answer which the party wishes to get from him." Marcy, J., in 
People v.  Mather, 4 Wend., 247. 
a '' If i t  were not for this rule, a favorable and dishonest witness might be made to 

give any evidence t h a t  is  desired." Manual, 87 5 106. 
1 Greenl. Ev. 5 435; People v. Mather, ante; Moody v. Rowell, 17  Pick., 498; 

Coon v. People, 99 Ills., 368; G. C. M. 0. 18 of 1874-remarks o f  Gen. Terry; Do. 14 
of 1864; G. 0. 36, Dept. of La., 1869 ;Manual, 88-9. 
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is  where the testimony of the witness is defective in  that  he cannot recollect 
o r  specify a certain material fact:  here it may be permitted to men- 

518 tion or suggest the particular matter in regard to which a n  answer is 
desired." But i n  such a case the most approved course is first to ex- 

haust the recollection of the witness i n  asking him what was said or done, &c., 
in  general, a t  the time in question. If,  when he has made his statement in 
answer, some material circumstance is omitted, the best practice is to. ask 
him if he  has  stated all  that  h e  remembers, and, upon his replying that  
he has, to then call his attention, by specifying it, to  the particular fact, thing, 
o r  language, and inquire if it existed, was  done, said, &c. Among the more 
familiar occasions for pursuing this course a r e  those where a name, a date, 
o r  a n  item such as a n  article of property-perhaps one out of many-has 
been forgotten; or where disrespectful or other material words spoken, the 
phraseology of a verbal order, &c., cannot be recalled or  accurately testified 
t o  without being so specified. 

biscretion o f  t h e  court  a s  to  t h e  admission of leading questions-Mili- 
t a r y  cases. Whether, in  any civil case, the  circumstances presented consti
tute  so f a r  a n  exception to  the general rule a s  properly to  allow leading ques- 
tions t o  be put on the  direct examination of a witness, is a matter which 
rests entirely i n  the discretion of the court, and ndt ont: xhich can be " assigned 
for error."% So, in a military case, the-  improper admission of' a leading 
question or  questions would not affect t h e  legal validity of t h e  proceedings, 
though, in  a n  extreme instance it might well induce a disapproval of the same." 
R special form of leading interrogation, sometimes pursued i n  military cases 

but irregular and improper, may here be noticed. This consists in reading the 
charge and specification, or stating their substance to the witness, and 

519 then asking him what he knows on the subject. This form is objection
able in  that it leads the witness a s  to  the details of the offence a s  charged, 

and suggests them t o  him a s  a givea basis for his testimony, instead of leaving 
the same to rest solely on his personal knowledge and recollection. It has been 
repeatedly condemned by the authorities and in Orders.' 

2. CBOSS-EXAMINATION, 

ITS SCOPE I N  GENERAL. The direct esamination of a witness being 
concluded, the opposite party, though he may waive it, proceeds ordinarily to  
avail himself of the right of cross-examination. So essential is  cross-examina- 
tion, o r  the opportunity to cross-examine, to the acceptance of facts a s  legal 

1 Greenl. Ev. 5 435 ; Manual, 88 ; People v. Mather, ante; Moody v. Rowell, ante. 
1 Greenl. Ev. 5 435; Moody v. Rowell, ante; Donnell v. Jones, 13 Ala., 490; 

Shumin v. People, 4 Hun:, 16; King v. Mittalberger. 50 Mo., 182. 
G .  0. 36, Wfth Mil. Dist., 1868, it is remarked by t h e  reviewing oflcer, (Gen. 

Neill,) i n  regard to the action of the  court hl admitting questions of this  character, 
a s  follows :-" There appears to  have been no limit t o  t h e  number of leading ques
tions improperly allowed. Thus arbitrarily t o  set aside the  rules of evidence i s  
unprecedented and illegal. A Court possesses no power to authorize the examination 
of a witness to  be conducted in any other manner than that sanctioned by the  well- 
established rules of law. The  proceedings a r e  disapproved." And see G. 0. 71, Dept. 
of Dakota, 1870. 

88See McNaghten, 185 ; Bombay R., 28 ; Gllchdst, 20; G. 0. 12, Dept. of the  Mo., 
1862; Do. 36, Id., 1863; Do. 77, Dept  of the East, 1870; Do. 29, Dept. of Cal., 1865; 
G. C. M. 0. 54, 120, Div. of the Paciflc & Dept. of Cal., 1880; Drowr,  394, A still more 
objectionable form is to recite the charge in terms or substance, and ask the witness 
directly whether the accused actually committed the  swciflc act  alleeed. As-" -Did he - -.
desert?" '' Did he sell or through neglect lose his  clothing, kc.?" &e G. 0. 67, Dept. 
of the South, 1874; DIGEST,394-5. 
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testimony, that  all ez parte statements whatever, whether or not sworn to, a re  
radically incompetent a s  evidence on the merits, and should be absolutely ex- 
cluded by the court, even though the party entitled to object may be willing 
to consent to their introduction. An ex parte statement or declaration, whether 
or not in the form of an affidavit, is essentially illegitimate material upon which 
to base, wholly o r  in  part, a finding by a court or a n  approval by a reviewing 
officer." 

The exercise of the right of cross-examination, as a test of the perception, 
observation, recollection and veracity of the witness,-always important to the 
due investigation of truth and administration of justice,-has become even more 
so than formerly; certain classes of persons who once were excluded from the 
stand-including the accused himself "--being now admitted, and facts which 
once went to the competency now going t o  the credibility of the witness. I n  

view of i ts  purpose and significance, a much greater latitude is properly 
520 allowed in the cross-examination than i n  the direct ;88 leading questions, 
- for example, being freely permitted; O0 and matters otherwise irrelevant 

and collateral being allowed to be gone into to a reasonable extent, (and subject 
to the limitations yet to be noticeil,) where prcperly apposite to the testing of 
the knowledge, memory, or wnin~usof the witness, or to  discrediting him in 
general." 

Upsu the liberty, however, of cross-examination there are  certain restrictions, 
a s  follows :

1. T o  be conf ined  t o  t h e  matter of the d i r e c t  e x a m i n a t i o n .  The rule is 
established in the U. S. courts,o2 and commonly observed in the military 

521 	 practice,* of restricting i n  general the  cross-examination to the subject 
and scope of the direct examination. Such rule tends to simplify and 

"See G. C. M. 0. 5, Dept. of Texas, 1890; Do. 5, 11, Dept. of Dakota, 1893; Do. 50, 
Navy Department, 1893.

* See ''Aeezrsed Persons Themselves," and notes, ante. 
"It is  however always within the discretion of the court 60 confine a croseexamina

tion within reasonable limits-to stop it when unreasonably protracted. Reed v, Clark, 
47 Cal., 194. Under the license of cross-examination a party cannot be permitted to  
bully or insult a witness, particularly when the latter is  an 05cial superior to whom he 
owes deference and respect. See remarks of Gen. Terry in  G. C. M. 0. 134, Dept. of 
Dakota, 1884. 

"The right to employ leading questions on the  cross-examination is subject to a pos
sible limitation, in the discretion of the court, '' where the witness shows a strong interest 
or bias in favor of the cross-examining party, and needs only an intimation to  say 
whatever is  most favorable t o  tha t  party." Moody v. Eowell, 17 Pick., 498. And see 
G. C. M. 0. 18 of 1 8 7 P r e m a r k s  of Gen. Telry. 

" Everything which goes to affect the  credit of a witness a s  t o  the  particular facts to  
which he is  called to testify is  material and admissible." Com. v. Hunt, 4 Gray, 423. 
See the  point, that  questions a s  to  the motives or  animus of the witness a re  
permissible on the  cross-examination, recognized in G. C. M. 0. 7 of 1873; Do. 8, Fourth 
Mil. Dist., 1867; Do. 23, Dept. of Texas, 1873 ; G. 0. 11, Dept. of Cal., 1865; Do. 8, 
Div. of the Atlantic, 1875. That the question, whether the witness has not  previously 
expressed hostdUty toward the  accused, is  not a n  irrelevant one on cross-examination, see 
post. I n  G. C. M. 0. 24 of 1872, i t  was held tha t  a witness, who had testitled tha t  the  
accused was drunk, might be asked, to  test his powers of perception a t  the  time, whether 
he was then himself sober. Bnd see a similar case in G. 0. 48, Dept. of the South, 1869, 
cited post. I n  G. C. M. 0.Div. Atlantic, 1889, i t  was held admissible for the accused, 
on cross-examination, to  interrogate a witness as to  his sobriety a t  the time of the 
offence charged, the  question directly affecting his credibility. 

93R. R. CO. v. Stimpson, 14 Peters, 481 ; Houghton v. Jones, 1 Wallace, 702; Rea v. 
Missouri, 17 Id., 542. 

Simmons 5 604; G. 0. 85, Dept. of the Cumberland, 1867; G. C. M. 0. 18, Dept. 
of the Columbia, 1880. But a party has the same right to cross-examine a witness a s  
to matter brougbt out, on the direct examination, by questions addressed By the court, 
a s  he has in regard to matter brought out by the opposite party. a. C. M. 0. 48, Div. 
n-f the Pqci9c & D ~ r t .of Cal., 1880. 
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confine within reasonable limits the investigation of a criminal trial, and is  
peculiarly adapted to the purposes of a court-martial as an instrument of 
prompt and efficient justice. In consequence of this rule, if the adverse party 
wishes to examine the witness as  to matters not embraced within the scope of 
the direct examination, he should, as observed by' Judge Story, "do so by 
making the witness his own, and calling him as such, in the subsequent progress 
of the cause."" This rule indeed may be allowed to be departed from in the 
discretion of the court; " and it is  to be understood that i t  has reference mainly 
to facts pertaining to the issue and material to the prosecution or defence, and 
does not apply to questions outside of the main subject a t  issue and asked for 
the purpose of testing the motives, prejudice, or credit of the witness. 

2. Not to  be extended to  collateral matters with a view to contradict 
the witnes-Previous statements and expressions. I t  is  an established rule 
of the law of evidence, repeatedly recognized in military cases,' that a party 
cannot be permitted to cross-examine a witness as  to any "collateral, inde
pendent fact, irrelevant to the main issue," for the purpose of laying a founda- 
tion for subsequently contradicting him by other evidence and thus giscreditlng 
him ; but that the answers of the witness to all such collateral interrogation 

are to be taken a s  conclusive against the cross-examining party. 
522 But a question whether the witness has not a t  some previous time 

told a dinerent story, or given a different account of the matter testifled 
to on his direct examination, is  not collateral or irrelevant; nor is a question 
whether the witness has not previously expressed hostility toward the accused." 
And questions of either kind, being relevant, may be asked the witness on 
cross-examination, with a view of contradicting him by other evidence, in the 
event of his returning a negative answer." The form of the cross-examination 
in such cases will be further referred to under the head of " Impeaching Testi- 
mony." 

3. BE-EXAMINATION, &C. 

ITS SCOPE. Where the witness, in the course of the cross-examination to 
which he has been subjected, has made statements not in harmony wi.th those 
made upon the examination in chief, or statements of a doubtful or  equivocal 

"R. R. CO. v. Stimpson, ante. Matters of defence a r e  not  in  general properly proved 
by croas-examination. Dennis v.  Van Voy, 2 Vroom, 38. A party who has not yet 
opened his own case cannot in  general properly do so by a cross-examination of his 
adversary's witnesses. Thornton v. Hook. 36 Cal., 223. 

See Rea v. Missouri, 17 Wallace, 542. 
*Simmons 5 975; Lieut. Hyder's Trial, 157; Lieut. Col. Fremont's Trial, 256. And 

see t h e  case of 1st  Sgt. Clerc, in  G. C. M. 0. 46, Dept. of Cal., 1883, in which i t  i s  
remarked by the reviewhg authority, (Gen. Schofleld,) a s  follows :-" The defence was 
permitted t o  ask a witness for the prosecution, on cross-examination, collateral and 
irrelevant questions, viz. : whether h e  had ever been tried o r  sentenced for desertion, 
with a view t o  contradicting him, (on hie answering in the negative,) by subsequent 
testimony in  chief, which also mas allowed to  be introduced against the objection of the 
judge advocate. In  permitting this to be done, the Court disregarded one of the funda- 
mental rules of t h e  law of evidence, and i t s  action is  disapproved." 

1 Greenl. E7p: 8 449, 450. Thnt these questions may be asked notwithstanding the 
rank of the witness, see G. C. M. 0. 66, (H. A.,) 1879;G. 0. 11,Dept. of Cal., 1865; 
G. C. M. 0. 31,Dept. of Dakota, 1869;Do. 8,Fourth Mil. Dist., 1867. In Do. 18,Div. 
Atlantic, 1886, the court was held to  have been in error i n  refusing to the defence a n  
opportunity of showing tha t  a certain witness had expressed feelings of hostility against 
t h e  accused, after such witness, on cross examination, had denied it. 

O' See the principle recognized in military cases, a s  to the expressing of hostility by 
the witness, in  G. C. M. 0. 8, Fourth Mil. Dist., 1867; G. 0. 11,Dept. of Cal., 1865; 
Do. 8, Div. of the Atlantic, 1875 ;-as to the making of different statements by the 
witnws, in  a. C. M. 0. 40, of 1880;Do. 8, Foiirth Mil. Dist., 1867; Do. 23,Dept. of 
Texas, 1873;G. 0. 31, Dept. of Dakotn, 1869. 
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character, a n  occasion is presented for his re-esmn~ination, (or  a s  i t  is some
times called, " examination in reply,") by the party who originally called him, 
for the purpose of eliciting from him a n  e x p h a t i o n  of such statements, a s  
also (if desired) of his &ives i n  making the same. But this is, strictly, the 
full scope of a re-examination, which cannot in general extend to the bring- 
ing out of new matter,08 and hence t h e  desirablenes of exhausting a witness a s  

f a r  as  possible on the original examination.'" 
523 Where, however, upon the cross-examination, the opposite party has  

been allowed to go into matters not testified t o  upon the direct examina- 
tion, the other party will become entitled to reexamine a s  to the subjects of 
the testimony thus introduced. 

4. REBUTTAL. . 

New evidence introduced on the defence, or otherwise, may always be re
butted by the opposite party. Rebutting evidence is  direct evidence, and the 
same rules apply to i t  a s  to  the direct examination. It should be noted that mere 
cumulative evidence, or evidence repeating facts already introduced a t  a pre
vious stage, is not, i n  general, properly admitted by way of rebuttal. 

Exceptions t o  course of examination. As to the authority of the court, 
in its discretion, t o  allow a party to  recall a witness, once dismissed, for fur- 
ther examination a s  to  a material point inadvertently omitted to  be inquired 
into, or a point since brought to  the attention of the party, or for further cross- 
examination where the regular cross-examination h a s  been closed ; or  to  allow 
a witness to  be further examined, or new witnesses to be introduced by a party, 
after he has rested his side OF the case, or both sides of the case have been 
closed,-remark has  been made i n  Chapter XVII, in  considering the course 
of proceeding on the trial.' 

Examination by t h e  court. I n  the same chapter is also noticed the sub- 
ject o f  the extent of the authority of the court to examine the witnesses, and 
of the practice a s  to the form and occasion of such e ~ a m i n a t i o n . ~  

6. 	THE PRIVILEGE O F  THE WITNESS AS TO NOT ANSWERING CRIMINATING, &C., 

QUESTIONS. 

With the subject of cross-examination is  connected that  of the privilege 
524 of the witness to decline to auswer certain classes of questions which 

more usually come to be asked a t  that  stage of the examination. 

QUESTIONS T H E  ANSWER TO WHICH MAY CRIMINATE. It is 
a n  established ~ r i n c i ~ l e  of the common law. recognized indeed and affirmed -
in the U. S. Constitution: that  a witness-whether. the  accused on the stand, o r  
other witness-may refuse and cannot be required to  answer a question the 

See 1Greenl. Ev. 5 467. $' On the re-examination no questions can be put which do 
not relate to matters inquired into on the cross-examination." Dutton v. Woodman, 
9 Cush., 255. 

lm'' On the examination in chief, the party calling a witness is bound a t  his peril 
to interrogate him as to all material matters in the flrst instance; and if any material 
question is omitted it cannot be put upon the examination in reply." Sartorious v. 
State. 24 Miss., 609. But while this is the strict rule, tbe court may, in its discretion. 
make exceptions in the interests of justice. 

* See ante, pp. 285-286. 
 
a Pages 286-287. 
 
J"No person shall be compelled in any criminal case to be a witness against bim-


self." Art. V of the Amendments. 
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"People v. Freshour, 55 Cal., 375. Nor do, 
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l4 Lieut. Kennon's Trial, p. 29, 41, 43 ; G. ( 

Capt. Barron's Trial, p. 84, 98, where the rul 
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1 Greenl. Ev. 1 452 ; Manual, 95 ; Story, ' 
l0 1 Greenl. Ev. § 454. 
1 Greenl. Ev. 1 455; U. S. v. White, 5 Cr. 
1 Greenl. Ev. 1 457. 

"1 Greenl. Ev., B 458, 459; U. S. v. Van 
2 Cranch C., 23; U. S. v. Masters, 4 Id., 479. 
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answer to which may tend to criminate M m ;  or, a s  i t  is  expressed by Green- 
leaf,' " have a tendency to expose him to a penal liability, or to  any kind of 
punishment, or to a criminal charge ;" or even, in  the language of Chief Justice 
Marshall," form a link i n  the "chain of testimony which is necessary to con- 
vict a n  individual of a crime." The privilege is held to be one personal to 

the witness, which he  may avail himself of or not a s  he sees fit: and 
525 it is further held that  it i s  the duty of the court, if the witness declines 

or hesitates to answer, to determine whether the question has the sup- 
posed drift  and instruct him as to the exercise of the privilege." Where indeed 
he positively refuses to answer, such refusal is  conclusive and the question 
cannot be put. I n  Burr 's Trial it is observed by the court-"If in  such 
case he say upon his oath that  his answer would criminate himself, the court 
can demand no other testimony of the fact." Where, however, in a military 
case, the answer will clearly not be criminating, the court will properly so 
advise the witness, and he will then properly answer, though he cannot be 
required to do so? 

In the exercise of this privilege the law protects the witness from unfavor- 
able presumptions; for if i t  be exercised, no legal inference a s  to the truth 
of the matter which was the subject of the inquiry is permitted to  be drawn." 

The privilege cannot, of course, be claimed where the criminal liability has 
ceased ;-as where the  witness has  been h a l l y  tried for the offence referred to 
in  the question; or prosecution for the same has been barred by the statute 
of limitation^.^ Nor can i t  be claiued on the cross examination where the 

1 Evidence 1 451. And see Manual, 84; also Counselman v. Hitchcock, 142 U. S., 
597,where it i s  held tha t  See. 860,R. S., (applicabie indeed only to  civil, no t  to military. 
courts of the  United States,) does not abridge this privilege. 
'1 Burr's Trial, 244. 

I n  a case in  G. 0. 48, Dept. of t h e  South, 1869, where the question-" Were you 
under the  influence of liquor a t  this time?" addressed to a witness, was objected to  by 
a member on the  ground t h a t  the answer might criminate, and ruled out  by the  court, 
the Reviewing Oacer, (Gen. Terry,) i n  disapproving this  action, remarks :-" The ques- 
tion was one of undoubted propriety and competency, a s  tending to  show the weight 
o r  degree of credibility to  b'e attached to  the testimony of the  witness. It in no wise 
tended t o  implicate him in the commission of any offence, military o r  civil, nor could the 
answer in any manner, direct o r  indirect, tend t o  degrade his character. Moreover, ques- 
tions of  the  character indicated, a r e  not  subject to  objection by a member of the court, 
t h e  judge advocate, or  by the  accused. The right t o  answer or not  a s  h e  pleases, is the . 
privilege o f  the witness, and concerns neither the  court nor any  of i t s  members. This 
privilege may be waived or  asserted in the  witness' discretion ; and the duty of t h e  court 
i s  fulfilled when it informs him of his r ight  and leaves him free t o  exercise h i s  dia- 
cretion in the  premises." I n  a la ter  case it was ruled-"The privilege belongs ex
clusively to  the witness, who may take advantage of it or not  a t  his pleasure;" * * * 
he "may waive it and testify in spite of any objection coming from" a party t o  the 
proceeding. * * * " I f  ordered to testify in  a case where he is privileged, it i s  a 
matter  exclusively between the.court and the witness. The latter may stand out and 
be committed for contempt, o r  he may submit; but a party has no right to  interfere or 
complain of the  error." So held tha t  the fact tha t  a court-martial erroneously ~equ i red  
a witness, who claimed the  privilege, to  answer, did not  prejudice the  legal rights of the  
accused, o r  call for  a disapproval of the  proceedings as  invalid. Opinion of Attorney 
General, of Oct. 27, 1883, in case of Cadet Hackett. (17 Opins., 616.) 

1 Greenl. Ev. 5 451 ; Com. v. Shaw, 4 Cush., 594. 
Vol. 1, p. 244. 

s See Hackett's Case, 17 Opins. At. Gen., 616,ante. It need hardly be remarked tha t  
a court-martial would not be empowered to  commit or  punish for  contempt a witness re- 
fusing to answer under these circumstances See Chapter XVII-" Contempts." 
1°1 Greenl. Ev. § 451, and cases cited i? note. 
" See G. 0. 29,Army of the Potomac, 1864. 
la Roberts v. Allatt, 1 Mood. & Malk., 192 ; U. S. o. Smith, 4 Day, 123 ; People u. 

Mather, 4 Wend., 255. 



AND PRECEDENTS 

~ t e  h i m ;  or, a s  i t  is expressed by Green- 
n to  a penal liability, or to  any kind of 
or even, in the language of Chief Justice 
of testimony which is necessary to con- 
privilege is held to be one personal to 

ril hiniself of or not a s  he sees Et? and 
duty o f  the court, if the witness declines 
-mine whether the question has the sup- 
exercise of the privilege.' Where indeed 

i refusal is conclusive and the question 
i s  observed by the court-"If in such 
LsvJer would criminate himself, the court 
le fact." Where, however, in a military 
criminating, the court will properly so 
properly answer, though he cannot be 

, law protects the witness from unfavor- 
Ssed, no legal inferenee a s  to the truth 
~f the inquiry is permitted to  be drawn.'' 
claimed where the criminal liability has 
:n finally tried for the offence referred to 
;he same has been barred by the statute 
ed on the cross-examination where the 

4 ;  also Counselman v. Hitchcock, 142 U. S., 
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witness has voluntarily testified without objection a s  to the subject of the 
question on the examination-in-chief." 

526 In  military cases the principle has, properly, been recognized where 
the answer to the question might subject the witness either t o  a militanyl 

or a civil prosecution.14 

OTHER QUESTIONS. The privilege under consideration cannot be asserted 
where the question is such that  the answer will merely subject the  witness to  
a civil action or a pecuniary liability; Is nor can i t  be asserted though the 
answer, (while not criminating,) will tend directly to degrade or disgrace the 
witness? unless indeed the question relate to some matter wholly collateral 
and irrelevant to  the  issue.'' I f  indeed the question, (having the tendency 
to disgrace the witness,) refer to a fact which can properly be  proved only by 
documentary evidence,-as the fact of a criminal conviction, o r  of an im
prisonment or other ignominious punishment a s  the result of a conviction,-it 
is not competent, for the special reason that  such fact can legally be estab- 
lished only by the record." There is also another important limitation to  
the asking of questions that  may disgrace t h e  w i t n e s s v i a .  that  they must be 
questions which, relating to  comparatively recent transactions, go to his present 
credit a s  a veracious and reliable person: if they do not directly affect his 
credit as a witness, they a re  not properly admissible." 

6. IMPEACHING TESTIMONY. 

The credit of a witness who has been examined in chief is subject to  be 
impeached, not only by counter evidence from the other side a s  well as  by facts 
brought out in  his cross-examination, but also by testimony bearing directly 
upon his personal veracity. This, which is that  commonly intended by the 

ternl "impeaching testi.mony," is either particular or general, being 
527 (1) testimony that  the witness has made specific statements, (oral or 

written,) out of court contrary to  what he  has.testiEed on the stand; o r  
(2) testimony attacking his  general reputation a s  a truthful person. 

TESTIMONY AS TO CONTRADICTORY STATEMENTS OF THE WIT- 
NESS. Such testimony is competent only in respect to matters which are  
relevaht and material to the charge. To fioperly prepare the way for such 
testimony, the established procedure is, first to ask the witness, on the cross- 
examination, not in general terms whether he  has not made a different s t a t e  
ment, or different statements, but whether he  did not on a certain occasion 
make a certain diverse statement, (specifying it,) to  a certain person named: 
this, in order that  he may better remember what he has said on the subject out 

13People v. Freshour, 55 Cal., 375. Nor does the protection extend to the case of an 
acconzplioe voluntarily testifying for the prosecution. That the acoused, when on the  
stand a s  a witness, cannot claim the privilege cur t o  the ofence for wh4ch he is on tria2
see Wharton, Cr. Ev. $? 432. 

l4 Lieut. Kennon's Trial, p. 29, 41, 43; G. 0.48,Dept. of the South; 1869. See also 
Capt. Barron's Trial, p. 84. 98, where the rule was applied to a case of a witness who 
was actually under charges growing out of the same transaction, (as  t h s t  which had 
given rise to the charge against the accused,) and was soon to be tried. 

l6 1 Greenl. Ev. B 452; Manual, 95 ; Story, 71. 
l8 1 Greenl. Ev. % 454. 
"1 Green. Ev. Ej 455;U. S. v. White, 5 Cranch C., 73. 
ia 1 Greenl. Ev. 1 457. 
1 Greenl. Ev. O 458, 459; U. S. v.  Van Sickle, 2 McLean, 219: Davis v. Forrest, 

2 Cranch C., 23; U. S. v.  Masters, 4 Id., 479. 
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Nor-according to  the weight of authori 
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People v. Methvin, 63 Cal., 68. 
"Kimmel v. Kimmel, 3 Sergt. & Rawle, 3 
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Gen. McCook, G. C. M. 0. 28, Dept. of Arizena 

Douglass v. Tousey, 2 Wend., 354 ; Teese 
ante; Wike v. Lightner, ante; G. C. M. 0. 128, 
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"Kimmel IJ. Kimmel, ante; Vernon v. Tuoh 
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tation " is  a better word than "character." I 

"Or the two questions may be consolidated- 
veracity, and if so  what is it?" 
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of court, and be afforded a n  opportunity to correct or explain his testimony a s  
given-a practice clearly in the interest of truth and justice.* This rule has 

been recognized in military cases.= Where the previous statement of the 
528 witness was in writing, and contained in a letter or other paper, i t  is not 

considered competent to ask him whether he has written a certain thing, 
stating its sub~tanceor character; the proper practice is to  put the paper into 
his hands, or at least to  exhibit to  him the material portion of it, and to then 
ask him whether or not he wrote it." 

That the party calling the witness cannot confirm his original statement, 
(after i t  has been impeached by evidence of his having made a different one,) 
by showing that  he has at other times made statements to the same effect a s  
that  originally given under oath-gppears to be established by the weight of 
authority." 

TESTIMONY IMPEACHINa THE GENERAL REPUTATION FOR 
TRUTH OF THE,WITNESS. This is the most familiar form of attacking the 
credit of witnesses ; a party being always permitted to impeach the testimony 
of a witness to the merits, introduced by the adverse party, by evidence im
pugning his character for veracity.% But this evidence must be general-
must relate to the general reputatim of the witness as a truthful person, 
a t  the time of his testifying; for, as  it ia  well settled, evidence of par
ticular deceits, falsehoods, false conduct, &c., of the witness is wholly inad

*This " i s  an elementary principle of the law of evidence. * * In no other 
way can a foundation be laid for putting in the  impea'ching testimony." R. R. Co. V. 
Artery, 137 U. S., 519. And see Marks v. Fox, 18 Fed., 713: The Queen's Case, 2 Brod. 
L Bing., 318; 1 Greenl. Ev. f 462. In  Conrad u. Oriffey, 16 Howard, 46, McLean, J., 
sayp:-"This rule Is founded upon common sense, and is  essential to protect the 
character of a witness. His memory is  refreshed by the necessary inquiries, which 
enable him to  explain t h e  statements referred to, and show they were made under a 
mistake, or that  there was no discrepancy between them and his testimony." And see 
McKinney v. Neil, 1 McLean, 640;U. 8. Diekinson, 2 Id., 826. In  the latter case i t  was 
held tha t  i t  I s  not proper to call, in the flrst instance, amther witness, and ask him 
if the witness Intended to be impeached has not made a contradictory statement. The 
latter must 5rst  be  asked on the  cross-egamination, whether he has not made such 
previous statement, and if he replies in the negative, the impeaching witness may sub
sequently be called and interrogated a s  to the fact. And see G. C. M. 0. 8, Dept. of 
Cal.. 1891. I t  is  to be noticed that  the  species of evidence under consideration is  
admitted for purposes of impeachment purely, not for proof of the previous statements. 
Thus in The Wvira, Gilpin, 60, the Court hold that-"A previous and contradictory 
statement of a witness may be given in evidence to impeach his credit, but not a s  proof 
of the facts formerly stated." Or, in other words, (p. 61,)-" You cannot substitute 
the other account in place of tha t  which you have discredited, making i t  thus the  
evidence of the cause." 

=See G. 0. 31, Dept. of Dakota, 1869; G. C. M. 0. 18, Div. Atlantic, 1886; Do. 8, 
Dept. of Cal., 1891;Do. l,\Dept. of Texas, 1891. 

"See 1 Greenl. Ev. $ 463, 465; Murphy v. May, 9 Bush, 33. In  G. C. M. 0. 40, of 
1880, the credibility of a witness was held properly impeached by the production of 
the record of a court of inquiry containing a different statement made by him a s  a 
witness under oath. 

*See Ellicoit v. Pearl, 10 Peters, 439, remarks of Story J. ; Ware v. Ware, 8 Greenl., 
42; Hurd v. State, 44 Miss., 731 ; People v. Doyell, 48 Cal., 85. Contra, see U. S. o. 
Neverson, 1 Mackey, 153. 

=An accused party taking the stand a s  a witness may be impeached like any other 
witness. Wharton, Cr. Ev. 5 433. 

26 People IJ.Haynes, 38 How. Pr., 369. The object of the testimeny is to ascertain 
the reputation for veracity of the witness at the time of the trtul, but i t  may extend 
over a reasonable time previous, and to different places when the domidl of the 
witness has been changed. Hamilton v. People, 29 Mich., 173. 
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529 mi~sible.~'The impeaching witnesses a r e  not called to communicate 
their personal knowledge i n  regard to his speaking or  not speaking the 

truth,* or their own estimate o r  opinion of him as a veracious person or the 
reverse? or knowledge of his general personal character, but his  reputation 
or character for truth among his acquaintance or  those conversant with him.* 
And this-what his reputation is-they must know of their own knowledge; " 
it is  not sufficient fop them to state what they have heard others say as t o  
such reputation." And ordinarily the impeaching witnesses should properly 
themselves come from the neighborhood, place of residence, military station, kc., 
of the witness, though i t  is not necessary that  they should have a personal 

acquaintance. with him.-. 
530 Procedure .  The most appraved form of the  direct examination of a n  

impeaching witness is simply to ask him if he knows the general reputa. 
tion of the adverse witness for veracity,= and, if he  answers i n  the affirmative, 
to  ask him further to state what that  reputation is." I n  the English and i n  
some of the American courts the practice has  been t o  allow the further question, 
whether, ljnowing such reputation, he would believe the adverse witness under 
oath. But this question, though sometimes permitted to be asked upon military 
trials, is one which seems not to  be encouraged by the weight of authority in  

2e"The examination must be confined to his general reputation, and not be permitted 
a s  to particular facts; for every man is  supposed t o  be capable of supporting the one, 
but i t  is not likely that  he should be prepared t o  answer the  other without notice." 
1 Greenl. Ev. 5 461. And see Teese v. Huntingdon, 23 Howard, 2; Wike v. Lightner, 
11 Sergt. & Rawle, 198;Wilson v. State, 16 Ind., 392; Taylor u. Com., 3 Bush., 508; 
Lieut. Hyder's Trial ; 157; G. C. M. 0. 25, Dept. of the  Colorado, 1894. 

Nor-according to the weight of authority in  this country-is it admissible to  
inquire, either a s  to  the moral character of the witness generally, or a s  t o  particular 
immoral or criminal acts on his part. Teese v. Huntingdon, mte;  U. S. v. Va'nsickle, 
2 McLean, 219. Thus i t  has been held tha t  i t  cannot be asked, for the  purpose of 
impeaching a female witness, whether she was not B prostitute. Spears w. Forrest, 
15 Vt., 435;Com. v. Churchill, 11 Met., 538 ; U. S. v. Dickinson, 2 McJ.,ean, 329. So, 
evidence that  he was a deserter from the army has been held not t o  be admissible to  
impeach the character for veracity of a witness in  a criminal court. Foley v. People. 
22 Mich., 227. That "proof of a conviction or sentence for desertion, o r  other military 
crime," does not "affect the credibility of a witness by impeaching his veracity "
see G. C. M. 0. 45,Dept. of Cal., 1883. 

People v. Methvin, 53 Cal., 68. 
Kimmel v. Kimmel, 3 Sergt. & Rawle, 336. "The court erred in admitting" im

peaching testimony "based upon the individual opinion of the witness derived from 
speciflc acts of the accused, and not upon his general reputation for truth and veracity." 
Gen. McCook, G. C. M. 0. 28,Dept. of Ariaella, 1892. 

Douglass v. Tousey, 2 Wend., 354 ; Teese v .  Huntingdon, mte;  Kimmel v. Kimmel, 
ante; Wike v. Lightner, mte;  G.  C. M. 0. 128,Dept. of Dakota, 1882. 

"That  knowledge of character which i s  gained from report cannot be considered 
a s  secondary, for report constitutes character." Gibson J. in  Kimmel v. Kimmel, ante. 
And see G. C. M. 0. 44, Dept. of the  Platte, 1892. 

=Kimmel v. Kimmel, ante; Vernon v. Tuoker, 30 Md.. 456. Such evidence would be 
mere hear8ag. Douglass v. Tousey, ante. 

"Kimmel v. Kimmel, mte. "There is  danger from the  proneness so often obscrv
able in witnesses to substitute their own opinion for that of the public, whose judgment 
cannot be so readily warped by prejudice or  feeling a s  tha t  of a n  individual; and hence 
the policy of not requiring any intimate degree of knowledge respecting the person 
himself, or of bringing Lh$ witness too close t o  the scene." Id. (Gibson J.) 

as '' General reputation for vwacitu," (or "truth," or  '(truth and veracity; ") not 
" general reputation "-without qualification. Wilson v. Young, 31 Wisc., 574. " Repu
tation " is a better word than "character." Knode v .  Williamson, 17 Wallace, 586. 

"Or the two questions may be consolidated-" Do you know his general reputation for 
veracity, and if so what is it?" 



MILITARY LAW AT 

offence nor of the proof -on the I 

532 tency.* I t  will possess little or n 
the accused is plainly shown by th 

be evidence of g m a l  character or rl 

conduct a r e  not admissible." 
This testimony is admitted, subject, 1 

I t  may also be rebutted by evidence of ir 
not include particular acts or conduct, b t  
i t  rep lie^.^ 

I t  is settled law, however, that  the  gel 
be attacked until he has  himself Brst i r  
in the language of Wharton 61-" unless 
issue, the prosecution cannot call witness( 

I t  is also well settled that  the fact tl 
no evidence in support of his general ( 

farorable influence or impression agaix 
however weak, either " tha t  he  i s  guilt: 

character is bad." 62 

533 In  mil i tary cases. At military 
always admissible," is comparative1 

in defence; but, when introduced, is u: 
as in mitigatian of  the p?hshTn@?Lt whic 
this view it  is presented not ocly in coi 
a s  a precautionary measure where the pl! 
sentence is  discretionary a r d  where i t  i 
subject to the rules which restrain the sco 
defensive merely. It need have no refer 
may exhibit the reputation or record of tl 
fidekity, subordination. temperance, conra 
go to make the good officer or soldier. 
character, but may inclucle particular a 

' 6  Wharton, Cr. Ev. 5 66;  1 Bishop, C. P. § 
40 U. S. v. Jackson, 29 Fed., 503 ; U. S. v. Jo  
4 7 "  I n  view of the fact that  ' the best cha 

talked ~bout, '  t he  courts have found i t  nece. 
c~ idence  on the subject, rind to s t a te  tha t  
character of the  person on whose behalf they 1 

Wharton, Cr. Ev. $ 60 ; 1 Bishop, C. P. S 
* I n  a case i n  G. C. M. 0. 66 of 1875, a w 

the character of t n e  accused mas good, was 
a d v o c a t e "  Whom have you heard give t h e  ac 
a n  objection was made, and was sustained by 
tha t  the  objection "should have been overrul 
* " Particular good or  bad acts ' * 

of good character." 1 Bishop, C. P. 1 1117. 
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this inasmuch a s  i t  calls for the individual estimate of the witness-
a thing t o  be avoided in this proceeding-and invites an answer liable to be.in
fluenced by personal hostility or prejudice." 

The impeaching witness having given unfavorable testimony, remains subject 
to be cross-examined by the  other party a s  to the means and sources of his 
knowledge. H e  is generally called upon to specify the particular individua.ls 
whom he has  heard speak unfavorably of the truthfulness of the witness at
tempted to be impeached, and may be interrogated a s  to the grounds upon which 
they based their opinion^.^' The adverse party may in turn impeach the im
peaching witnesses, or-as is oftener done-he may support the general character 
for veracity of his own original witness by testimony showing it to be good.= 

531 7. TESTIMONY AS TO GOOD CHARACTER. 

ADMISSIBILITY O F  I N  DEFENCE, O N  CRIMINAL PROSECU!LTONS. 
I t  may be regarded a s  settled law that  evidence of good general character, a s  
possessed prior to the commission of the alleged offence? may be infxotluced by 
the accused a s  part  of his defence, provided the character shown i s  of such a 
uuture that  i t  may properly weight with the jury in  determining the issue in
volved in the case. Whether the  evidence be deemed admissible a s  pertinent 
to the question of criminal intent? o r  a s  sustaining the original presumption 
of innocence," or a s  a fact going to show tha t  it is  unlikely that  the accused 
could have committed the crime and thus contributing to a reasonable doubt 
upon the whole case?-it is i n  general admitted if i t  be in any degree apposite 
to the species of criminality charged. Thus while a general reputation a s  a 
moral well-conducted person and law-abiding citizen would be admissible in  
evidence upon criminal trials in  general, a character for peaceableness would 
not be apposite to the defence in  a case of larceny, though i t  might be en
tirely apposite under a n  indictment for  violent homicide." 

Evidence a s  to character is sometimes referred t o  a s  especially significant in 
dmchtful cases;Mbut, where otherwise admissible, neither the nature of the 

"See 1 Greenl. Ev. § 461 ; Teese v. FIuntingdon, ante; Phillips v. Ringsfield, 19 Maine, 
375; People v. Methvin, 53 Cal., 6 8 ;  I'eople v.  Ramirez, 56 Cal., 533. 

See Phillips v. Kingsfield, ante. 
On the  cross-examination, the  inquiry may extend to the witness' opportunity for  

knowing the  character of the other witness, for how long a time and how generally the  
unfavorable reports have prevailed and from what  persons he has heard them." Phillips 
v. Kingsfield, m t e .  The impeaching witness may be asked, on cross-examination, not 
only the mines of t h e  persons whose statements have made up the general reputation to 
which he has testified, but what they said. Annis v. People, 13 Mich., 11. And see 
Bates v.  Barber, 4 Cush., 107; 1 Greenl. Ev. 5 461. 

See 1 Greenl. Ev. 5 461 ; Manual, 90. I n  Bunnell v. Butler, 23 Conn., 65, it i s  held 
t h a t  the court "may, i n  i t s  discretion, limit the number of impeaching witnesses," and 
t h a t  " t h e  proper exercise of such discretion i s  no ground of error." And in this  case 
t h e  number was limited to s i ' ~on each side. I n  People v. Murray, 41 Cal., 66, i t  was 
held not error to  have limited the impeaching witnesses t o  eight. 

38 Evidence of good character sustained after the commission of the  offence is of course 
not  admissible. Graham v. State, 29 Texas, Bp. 31. 

401 Greenl. Ev. 5 54, note ;  3 Id. 5 26. 
0 1  Bishop, C. P. $ 1112; Aianual, 64. 
4aSee Wharton, Cr. Ev. § 57. I t  is dcemed to  have more force where the proof is cir

cumstantial than where it is direct and positive. U. S. v.  Babcock, 3 Dillon, 620. 
43 See 2 Russell, 784 ; 1 Greenl. Ev. 5 55 ;3 Id. § 25 ;Wharton, Cr. Ev. $ 60 ; 1 Bishop, 

C. P. S 1113 ; Cathcart v. Com., 37 Pa. St., 108. In  People v .  Garbutt, 17 Mich., 9, a case 
of homicide, evidence tha t  the accused, when in the army, was reputed a good and brave 
soldier was held inadmissible. 

&See U. S. v. Means, 42 Fed., 699. 
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offence nor of the proof -on the merits can properly affect its compe- 
532 tency." I t  will possess little or no weight, however, 'when the guilt of 

the accused is plainly shown by the testimony.* Where offered, i t  must 
be evidence of gemraZ character or reputation:" particular acts of good 
conduct a r e  not admissible.& 

This testimony is admitted, subject, like any other, to cross-examination.& 
I t  may also be rebutted by evidence of bad chkracter; but such evidence can- 
not include particular acts or conduct, but must be a s  general a s  that  to which 
i t  rep lie^.^ 

I t  is settled law, however, that  the  general character of the  accused cannot 
be attacked until he has himself Brst introduced evidence to sustain it, or- 
in the language of Whar t~n~~-"unless  the defendant puts his character in 
issue, the prosecution cannot call witnesses to  impeach it." 

I t  is also well settled that  the fact that the accused offei-s, in his defence, 
no evidence in support of his general character, can furnish i n  law no un- , 

favorable influence or impression against him--can afford no presumption, 
however weak, either ' ' that he  i s  guilty of the offence charged, or that  his 

character is  bad." 62 

533 In  military cases. At military law, evidence of character, which is 
always admissible,63 is  comparatively seldom offered strictly or exclusively 

in defence; but, when introduced, is usually iutended partly or principally, 
as in rnitigatwn o f  the punishmemt which may follow upon conviction. With 
this view i t  is presented not ocly in connection with a plea of "guilty," but 
a s  a precautionary measure where the plea is "not gnilty," and both where the 
sentence is discretionary aod where it is mandatory. Thus offered, i t  is  not 
subject to the rules which restrain the scope and quality of such testimony when 
defensive merely. It need have no reference to the nature of the charge, but 
may exhibit the reputation or record of the  accused in the service, for  efficiency, 
fidelity, subordination, temperance, courage, or any of the traits o r  habits that  
go to make the good officer or soldier. It also need not be limited to general 
character, but may include particular acts of good conduct, bravery, Cc. I t  

45 Wharton, Cr. Ev. 8 66 : 1 Bishop, C. I'. § 1115. 
*eU. S. v .  Jackson, 29 F e d ,  503 ; U. S. v .  Jones, 31 Fed., 718. 
4 7 ' '  I n  view of the fact that  ' t h e  best character i s  generally t h a t  which is the least 

talked bout,' the courts have found i t  necessary t o  permit witnesses to give negative 
cvidence on the subject, 2nd t o  state  tha t  they 'never heard anything agahssl' the 
character of the  person on whose behalf t.hey have been called." m a r t o n ,  Cr. Ev. $ 58. 
*Wharton, Cr. Ev. 5 60 ; 1 Bishop, C. P.  I 1117. 
lDIn  a case in  G. C. M. 0. 66 of 1875, a witness for the  defence, having testified t h a t  

the character of ti.e accused was good, was asked, on cross-examination, by the judge 
a d v o c a t e "  Whom have you heard give t h e  accused a good character? " To this question 
a n  objection was made, and was sustained by the court. Held by the Secretary of War 
t h a t  t h e  objection " should have been oserruled." 

60'' Particular good or  bad acts * * * cannot be shown in proof or  rebuttal 
of good character." 1 Bishop, C. P. § 1117. 

Cr. Ev. 1 61. And see this  principle recognized in G. 0. 112, Dept. of the  Mo., 1863 ; 
Do. 11, Dept. of the Susquehanna, 1864; Do. 65, Div. of the Atlantic, 1864; Do. 29, 1s t  
Mil. Dist., 1867 ; Do. 40, Dept. of t h e  South, 1870 ; Do. 52, Dept. of the  Platte, 1871 ; 
G. 	C. M. 0. 58, Dept. of Texas, 1872 ;Do. 10, Id., 1882 ; Do. 20, Dept. of the Mo., 1890. 

62m'harton, Cr. Ev. B 62. And see 1 Bishop, C .  P. § 1119; People v .  Bodine, 1 
Denio, 282. 

68 While in  the American and the  British military practice evidence of character and 
record is introduced by the accused, in the French the Government puts  i n  the  military 
history, (&at des services,) of the accused a t  the  beginning of every trial. See, for  
example, Le Proces Bazaine, Moniteur edition, Paris, 1873, page 3. 
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may also be either oral or written ; consisting, if the latter, of testimonials from 
superior officers, recommendations for promotion, honorable mention in orders, 
awards of medals of honor, certificates of merit, warrants as  non-commissioned 
officers, honorable discharges, &c., of which the originals or copies should be 
appenied to the record of trial. Such evidence, in the event of conviction, may 
avail to lessen the measure of punishment if the same be discretionary with the 
court; if mandatory it may form the basis of a recommendation by the members 
and a mitigation or pardon by the reviewing officer. So much a matter of 
course is the admissibility of evidence of good character on a military trial, 
that, where the same exists, the accused should be allowed all reasonable facili- 
ties for obtaining i t :  where it can not be procured without too considerable a 
delay or other embarrassment to the service, the fact of its existence and its 
substance will in general properly be formally admitted of record, by the prose- 
cution. 

Rebutting evidence of bad character, in military cases, may be of similar 
form and nature to the evidence introduced of good character." 

534 IV. TESTIMONY m DEPOSITION. 

ARTICLE 91. The written military law in regard to Depositions is com- 
prised in the present 91st Article of war--originally s. 27, c. 75, Act of March 
3, 1863-as follolr-s: " The depositions o f  witnesses residing beyond the limits 
of the State, Temitory, or district in which any military court mau be ordered 
to sit, i f taken on reasonable notice to the opposite party and duly authenticated, 
may be read in &&once before such court in cases not capital." The effect 
of this statute is  deemed to be, not merely to indicate when depositions shall 
be admissible a s  evidence, but to entitle parties, in cases within the Article, 
to have depositions "read in evidence." If, therefore, the deposition be in 
proper form, and material as  testimony, the court cannot refuse to receive and 
consider it. 

In all cases except where a question of identity is a t  issue, depositions of 
distant witnesses may in general well be substituted for personal testimony. 

CONSTRUCTION O F  THE ARTICLE.-" The depositions of witnesses." 
In the earlier provision on this subjedt-Art. 74 of the code of 1 8 0 6 t h e  
term "witnessea " was qualified by the words, "not in the line or staff of 
the army," and practically included civilians only.". The present Article, con- 
taining no such qualification, is  held to authorize the admission in evidence 
of depositions of military a s  well a s  civil persons, and such has been i t s  con- 
struction in practice. When officers or soldiers are stationed a t  remote points 
where their services cannot well be dispensed with, their evidence is com
monly obtained by deposition ; and this course is also in general pursued where 
the testimony of officials a t  Washington, (as chiefs of the staff corps,) is I 

required a t  distant trials. 
535 "Residing beyond the limits of the State," &c. The Article, in 

providing for the admission of depositions taken under certain specified 

"SeeG. C. M. 0 .  88, (H. A. , )  1886. 
It i s  remarked on Gen. Pillow's Court of Inquiry, p. 375, that the provision of 

1806 was restricted to civil persons because such could not (then) legally be required, 
(as now by Sec. 1202, Rev. Sts.,) to attend as witnesses before courts-martial. 

It  may be noted that in the earliest provision on this subject-the original of the 
present Article in our law, via, a Resolution of Congress of Nov. 16, 1779, there is no 
such restriction, the statute providing in general term&--"That in cases not capital 
In trials by court-martial, depositions may be given in evidence," &c. 3 Jour. Cong., 392. 
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conditions, must be regarded as  excluding them where these conditions do 
not exist.w Thus depositions of persons residing within, the limits indicated 
are not admis~ible ,~  and cannot be read in evidence, though the parties may 
consent." On the other hand, the Article authorizes the admission of a deposi
tion of a witness residing in a foreigm country. The term "residing," a s  a p  
plied to military persons on the active list, is ordinarily to be construed as 
equivalent to stationed or om duty. 

"If  taken on reasonable notice t o  the  opposite party." What shall be 
" reasonable notice" is not indicated by law or r e g ~ l a t i o n , ~ ~  nor has the prac  
tice established any general rule on the subject. The period should depend 
mainly on the natur: and importance of the case, the extent and materiality 
of the testimony sought, the situation of the opposite party, the existing status 
whether of peace, war or other emergency, &c. In  general, all that the notice 
is  really needed for is to afford the party sufficient time within which, (in 
consultation with his counsel, if he has any,) t o  examine the interrogatories, 
note objections, (if desired,) hnd prepare cross-interrogatories. For this a 
few days will ordinarily be a " reasonable " period. 

The notice may be given, under the Article, a t  any time after the issuing 
of the order convening the court a t  a certain place named ; for till the order 
is made it cannot be determined whether any particular witness whose depo- 

sition is proposed to be taken is a person " residing beyond the limits of 
536 the State, &c., in which the court is ordered to  sit," and therefore one 

whose deposition can legally be "read in evidence" in the case. The 
notice may thus be given, (and the deposition, if there is time, be taken,) 
prior to the assembling and organization of the court. In  practice, the taking 
of depositions is  not unfrequently initiated before the arraignment; and i t  is 
sometimes resorted t o  a t  a much later stage. Where, pending the trial, a 
deposition is desired t o  be obtained, the court will, if necessary, properly grant 
a continuance to await the arrival of the testimony. 

A deposition taken without notice, or without reasonable notice, snould, if 
objected to, be ruled out a s  inadmissible." A deposition taken without notice i s  
indeed no more than an ex parte affidavit; and affidavits, or statements of 

-

" See 2 Opins. At. Gen., 344 
\ 

; Gilchrist, 24. 
'616. 0. 32, Dept. of Cal., 1866; G. C. M. 0. 102,Dept. of the East, 1871; Do. 1, 

Div. of the South, 1875;Do. 10, 22, Dept. of the  Mo., 1891. 
*The fact  tha t  a civilian residing a t  the post where the court was convened has 

temporarily gone beyond the limits of the  State, so t h a t  his personal attendance cannot 
be secured, will not  make his deposition admissible. G. C. M. 0. 44, Dept. of the Mo., 
1887. 
 

SDThe only statute in which a period of notice has been prescribed was the Resolu- 
tion of Dec. 24, 1779, (3 Journals, 415,) where i t  was made t o  depend on t h e  distance 
between the residence of t h e  witness and t h a t  of the oppwite party, with a view t o  
enable him to  be present, o r  represented, at the examination I n  the  present practice 
it is  comparatively ra re  t h a t  either party is  thus present or represented. See p o s t
" Procedure." 

" In  a peculiar case published in G. C. M. 0. 9 of 1879, it was held by the  Judge 
Advocate General tha t  a certain deposition was inadmissible a s  taken without notice, the 
witness being a person who, without the  concurrence of t h e  opposite party, had been 
substituted for the  original intended deponent. See DIGEST, 105. I n  a case in (3. C. M.0. 
45, Div. of the Paciflc & Dept. of Cal., in  which a deposition was objected t o  a s  taken 
without notice, i t  was remarked by the reviewing authority t h a t  a statement, added by 
the judge advocate a t  the end of the Interrogatories, tha t  the prisoner had no cross-
interrogatories to ask, was no proof of notice, being merely a n  e s  parte declaration. 

616156 0 - 44 - 23 
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=See Pelamourges v. Clark, 9 Iowa, 2 ;  Whcc 
2 Greene, 287; DIGEST, 104, 105. 

"See G. C. M. 0. 92, Div. Atlantic, 1889. 
'O See Imperial Dictionary-'' Capital." This 

treatise, to the word a s  used in the Articles g 
to  it i n  the practice of the service. 
" 2 Opins. A t  Gen., 344. 
T1 See Rev. Sts., Secs. 863-870. 
"An oficer of the  army i s  in  general to  be 

Is employed, a n  indebtedness for fees will ordin 
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persons not subjected to cross-examination, are of course, as already observed, 
entirely incompetent as  evidence before courts-martial." 

537 The objection, however, to a notice as not reasonable would properly 
corn  from the adverse party rather than from the court.08 Such party 

may, if he see fit, (the requirement as  to notice being for his benefit,) waive 
any objection that he might make on the ground of insufficient notice, and upon 
such waiver the deposition, (if otherwise in conformity with the Article,) will 
be admissible in evidence. 

".And duly authenticated." The earlier statutes-from the Resolution of 
December 24, 1779, to Art. 74 of 1806-provided that the deposition should be 
taken "before some justice of the peace." The present Article not designating 
any person as  proper to act as  commissioner, i t  is clear that any official who, 
by the laws of the United States,= or of the State, kc., is authorized to administer 
oaths, may qualify the witness and authenticate, by his official signature, and 
seal if he has one, the deposition." And now, under the recent Act of July 27, 
1892, the witness may be sworn, and the deposition "authenticated" by the 
judge advocate of a department or of a court-martial, or by the trial officer of 
a summary court. If a deposition be not duly authenticated, it is wholly 
inadnrissible in evidence." 

Where the business of procuring a deposition to be .taken is committed to a 
particular officer of the army, he will properly, by an official certificate to that 
effect, further authenticate the deposition as having been duly taken." 

May be read in evidence." This does not mean that the entire deposi- 
tion as taken shall necessarily be admitted in evidence, but that it shall be ad- 
mitted subject to such objections for immateriality, irrelevancy, &c., as may 
have been noted or may be raised upon its being read, to the questions or 

answers. In other words, i t  is to be read and received subject to the 
538 same exceptions as  would be the oral testimony for which it is  a 

substitute. 
A deposition, in a case within the Article, should not be rejected for a mere 

informality. If complete-if it  contains the entire testimony, under oath or 
affirmation, of the witness, in response to all the material interrogatories, and 
is duly authenticated-it should be admitted.81. 
-

I t  has  been repeatedly so held in Orders. See G. C. M. 0. 33 of 1873; Do. 133, Dept. 
of t h e  Mo., 1871; G. 0. 21, Id., 1863; Do. 17, Dept. of Ark., 1866; Do. 19, Third Mil. 
Dis t ,  1867; Do. 49, Dept. of Dakota, 1871; Do. 165, Id., 1882. I n  a case in  G. C. M. 0. 
37, Dept. of the  East, 1870, where the  court admitted i n  evidence the amdavit of a '  
witness sick a t  t h e  post, instead of adjourning to  his quarters t o  take his testimony, 
its action was disapproved by the reviewing authority. I n  G. C. M. 0. 19, Dept. of 
Texas. 1873, a letter from a post adjutant, introduced i n  evidence, was held improperly 
admitted, being, though 05cia1, a mere e x  parte statement. I n  G. C. M. 0. 84, Dept. 
of the  Mo., 1882, certain e x  par te  statements, contained in a record of a board of 
survey, were held improperly admitted in evidence upon a t r ia l  by court-martial. 

Affidavits, however, have sometimes been admitted by the  court in  the  absence of 
objection by a party. On Maj. Gen. Arnqld's trial, (1779,)-the most marked instance 
met with by t h e  author-they were admitted freely on  both sides. See pp 20, 37, 55, 
63, 77. But, notwithstanding the  consent of the parties, a court-martial could rarely, 
if ever, with safety receive evidence of this  character, which must in  general be too 
incomplete to  serve a s  a reliable basis either for itr; own judgment o r  the action of the  
reviewing officer. 
"14, indeed, h e  i s  ignorant, t h e  court, on perceiving no indication in the  deposition 

papers, tha t  due notice Wac: given, may and should advise him n s  to  his right to  object. 
See Sec. 863, Rrv. Sts. 

"Lieut. Kennon'p Trial, (Navy,) p. 16. Notarial fees. Qc., a r e  payable by the Quar- 
termaster Department. Circ. No. 9, (H. A.,) 1886. 

G. 0. 37 of 1889 ;Circ., July 22, 1889 ;G. C. M. 0. 33, Dept. of Dakota, 1891. 
60 See post-" Procedure ;" and  form i n  Appendix. 
aFuller  v. Rice, 4 Gray, 343. And see Gartside Coal 610. v.  Maxwell, 20 Fed., 187. 

http:admitted.81
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Gartside Coal So. v. Maxwell, 20 Fed., 187. 
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The party by whom the deposition was initiated may omit to offer it, but has  
no right absolutely to withhold i t  merely because the testimony given is not 
favorable or such a s  was expected. Nor can he introduce only such parts a s  a r e  
favorable or useful to him, omitting the rest. He must offer i t  3s a whole o r  
not a t  all. And if he does not offer it, the other party may do so if he chooses: 
if neither offers it, i t  is not read and forms no part  of the proceeding^,^ unless 
possibly the court may require the same for i ts  information or the elucidation 
of the case." 
"In cases not capital." Defining ''capital " a s  punishable capitally," it re

sults from this limitation that  depositions cannot be read in evidence in cases 
of spies, of deserters (or  of officers o r  soldiers advising or  persuading deser- 
tion) in time of war, or of persons charged with any of the offences specified 
in Articles 21, 22, 23, 39, 41, 42, 43, 44, 45, 46, 56, and 57, or  i n  Art. 58 when made capital by the local law. This limitation is regarded a s  absolute, and i t  
is held that  a deposition cannot legally be introduced in evidence in  a capital 
case by either party, even if the other party waives objection t o  its a d m i s s i ~ n . ~  

PROCEDURE. I n  the absence in  the military law of any provisions, (such 
a s  those in the statutes of the United StatesT2 and of the several States,) 

539 regulating the taking and using of depositions, the military procedure in  
this respect has  not been uniform, and the depositions themselves have 

often been inartificially made up. 
A deposition may be taken-as sometimes in  civil cases-by both parties ap- 

pearing, persoilally or by counsel, before the  designated commissioner o r  offi- 
cer, and propounding questions to the witness. This course, however, is rarely 
pursued in military cases. 

In general, in such cases, the taking of a deposition is initiated substantially 
in one of the two following forms : 

1.The party desiring the  testimony of a certain distant witness, whose per- 
sonal attendance cannot, a s  i t  has  been ascertained, well be secured, serves 
upon the opposite party a notice in  writing, to  the  effect tha t  the deposition of 
the witness will be taken a t  a certain time and pIace and by a certain officer 
or person named? or-as it is more commonly expressed-by such officer or 
person and a t  such time and  place a s  shall be designated by the proper superior 
authority, upon the Interrogatories annexed to the notice and w c h  Cross-
Interrogatories a s  the  party notified may present; and desiring him to serve 
a copy of the latter upon the  party giving the notice within a reasonable time. 
The party notified transmits in  due time to the other party a draft of his 
Cross-Interrogatories, if he  wishes t o  propose any, (with his objections, if he 
desires to note any a t  this stage, to the Interrogatories,) and the  original 
party, similarly, if he sees fit, ma.y note his objections t o  the Cross-Interroga- 
tories. The judge advocate thereupon duly forwards the whole to the person 
who is  to take the deposition, or, if no such person has  been designated, to the 
proper military authority, (Department Commander, General Commanding the 
Army, or, through the Adjutant General, to the Secretary of War,) for such 

-

"See Pelamourges v .  Clark, 9 Iowa, 2 ;  Wheeler v. Smith, 13 Id., 564; Nash v.  State, 
2 Greene, 287; DIGEST, 104, 105. 

"See G. C. M. 0. 92, Div. Atlantic, 1889. 
'Osee Imperial Dictionary-" Capital." This is the sense uniformly ascribed, in this 

treatise, to the word as used in the Articles generally, and this is  the sense attributed 
to i t  in the practice of the service. 

n2 Opins. At Gen., 344. 
See Rev. Sts., Secs. 863-870. 

'BAn o5cer of the army is in general to be preferred, since, if a cEvil commissioner 
1s employed, an indebtedness for fees will ordinarily be incurred. 
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designation or orders. Objections need not be thus noted on the sets of 
Interrogatories, but may, and generally are, left to be raised a t  the trial. 
The original party, before forwarding, may add re-direct Interrogatories, (serv- 
ing a copy on the opposite party,) if he thinks i t  desirable. 

2. 03,a s  is by far the preferable mode where practicable to adopt it, 
540 the parties-the accused and judge advoca twnte r  into and subscribe 

a written STIPULATION:' by which i t  is agreed that the deposition of 
the witness shall be made and forwarded by him directly, or shall be taken 
by a particular officer mentioned or an officer to be designated for the purpose by 
the proper superior,-upon certain annexed Interrogatories agreed upon by 
the parties jointly, (or Interrogatories and Cross-Interrogatories contributed 
by them respectively where they cannot thus agree,) subject to such objections 
either to questions or answers as either party may properly raise before the 

. court 
The Stipulation is  itself evidence of "reasonable notice" given, and is a 

waiver of any irregularities that may have attended the proceeding., I t  may 
well include an agreement that the deposition when returned shall fist be 
opened by the president of the court in the presence of the court and of the 
parties.ls The stipulation, with the appended Interrogatories, should be for- 
warded by the judge advocate, either to the witness directly, or to the officer 
named, or to the Commander for his action-according to the agreement of 
the parties. 

In forwarding the Interrogatories, the judge advocate should include a 
proper subpena or subpcenas for the witness or witnesses according to the 
regulation on the subject prescribed in General Orders." 

. Where the Interrogatories have been forwarded to the witness directly, he 
will proceed to make in writing under oathn his answers thereto, and will 
thereupon return the whole to the president of the court, or other officer or 
person as stipulated or requested. Where the witness is  an oflcer of  the army, 
the forwarding of the Interrogatories thus directly, with a view to his making 
up and returning the deposition similarly directly, may often be the preferable 
course of proceeding. The usual practice, however, is  both to forward and 

return through the proper military headquarters. 
541 Where the Interrogatories have been forwarded directly, or through 

military channels, to an  officer or other person, as a commissioner or 
aaent to take or cause to be made the deposition, such omcer will proceed -
to meet or communicate with the \witness a s  soon a s  practicable, and to take 
or procure in writing his sworn answers seriatim to the interrogatories as 
propounded by the parties or party. These, being signed and duly certified 
as sworn to, are, with such documents or other writings a s  may have been 
called for from the witness or referred to in his answers, appended to the 
Interrogatories, and the Deposition thus made up, being authenticated by the 
certificate of the officer, &c., as  duly taken, is, together with the order or orders, 
if any, exhibiting the authority of the officer, forwarded by mail or otherwise 
to the lieadauarters of the proper commander for transmission to the court, 
or directly to the president of the same, as  max have been stipulated or 
directed. 

74 See form in Appendix. 
 
a See poat.

"Circ. No. 3, (H. A.,) 1888. 
 
"Witnesses, in making their depositions, have sometimes sworn to  the same at the 
 

end, 4. e. after all the answers have been given. The regular course is  to be sworn at 
the beginning, as  other witnesses are sworn under Art. 92. 
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The deposltion, i t  may be remarked, whether returned directly or through 
mllitary channels, is properly transmitted or delivered to the president of 
the court rather than to the judge advocate, the latter being commonly a party 
to the proceeding. The deposition, to whomever forwarded, should properly 
be firsf opened in court and in the presence of both parties." When opened 
i t  should be delivered to the party a t  whose instance i t  was taken-accused 
or judge a d v o c a t e t o  be " read in evidence." 

I t  is directed in Circular, No. 9, (H. A.,) of 1886,that-" When the deposi- 
tion has been returned to the court, together with th0 subpcena, then the judge 
advocate should prepare and sign the uszcat certificates of Ut te~dmceamd 
transmit them to  the witness, with duplicate copies of the order convening thc 
court. The fact of the attendance and the langth of the same .is to be ascer- 
tained from the deposition." The  subpoena, copy of the convening order, and 
judge advocate's certificate, constitute the evidence upon which the witness , 

will be enabled to receive h i s  fees, kc., from the Pay department of the Army, 
which will pay the same out of the annual appropriation "for  compensation 
of witnesses attending upon courts-martial." A civilian witness who attends 

-to give his deposition is entitled to  the same "fees and expenses," 
542 (authorized by the Army Regulations, Art. LXXVI,) 6s if he had at- 

tended personally before the court.'' 

In  addition to what has  been remarked on this subject under the foregoing 
Titles, there may further be noted certain legal rulings and practical considera- 
tions, a s  of value to  the court in estimating the abstract importance and rela- 
tive force of testimony in connection with its Finding. 

THE TE$TIXONY OF ACCOPPLICES. While the testimony of a n  ac
complice, if believed, may be sufficient, though unsupported, to  warrant a con
viction, i t  is agreed by the authorities that, a s  a general rule, such testimony 
cannot safely be accepted as adequate for such purpose unless corroborated by 
reliable evidence." I t  need not indeed be confirmed a s  t o  all i ts parts: if sus- 
tained a s  to  some material and important points, it may i n  general be credited 
as  to others." It is held, however, that  the corroboration must certainly ex- 
tend to the identity, (where that is i n  question,) /of the  person of the  accused." 

CREPANCY. Even where the character for  veracity of a witness is shown to 
be bad, his testimony is not necessarily to be altogether disregarded, but is to 
be considered in connection with the rest of the evidence, and such credit 
given to it  a s  it  may be found justly entitled to.' 

"It has been held a fatal objection to a deposition that i t  was opened out of court. 
Beale v. Thompson, 8 Cranch, 70. Such objection, however, may be waived. by the 
interested party, and the deposition admitted in evidence in the discretion of the court. 

70Circ. No. 9, (H. A.,) 1883. 
Greenl. Ev. D 380 ; Wharton, Cr. Ev. 5 441 ; 1 Bishop, C. P. 5 1169 ; U. S. a. 

Kessler, Baldwin, 22 ; U. S. v.  Lancaster, 2 McLean, 431 ; U. S. u. Troax, 3 Id., 224: 
Steinham u. U. S., 2 Paine, 168 ; U. S. v. Harries and Smith, 2 Bond, 311, 323 ; U. S. v. 
Babcock, 3 Dillon, 619; G. 0. 14, Dept. of Dakotn, 1868. That the rule in regard to 
accomplices does not apply to ~nfomters, see 1 Greenl. Ev. 8 382; U. S. u. Patterson, 
3 McLean, 53, 299. 

slU. S. v. Kessler, ante; U. S. u. Beeves. 38 Fed., 404 ; U. S. v. Lancaster, 44 Fed.. 
896; U. S. v. Ybanez, 53 Fed., 536. 

"See Wharton, Cr. Ev. 8 442. 
State v. Miller, 53 Iowa, 209. 
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McCall v. McDowell, Deady, 243. 

See Reagan v. U. S., ante. 
96 See Sibley v. Ins. Co.. 9 Bissell. 31 ; Taylor 

v. Lane, 57 Ind., 115; McCrum v. Corby, 15 
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So where a witness is shown to have testified falsely to a certain particular, 
the maxim falsus in u n o  f a h u s  in omnibus is not necessarily to be ap- 

543 plied, nor is al l  his  testimony necessarily to be disregarded. The pre- 
sumption against his general veracity will indeed be strong where the 

false statement relates to  some matter a s  to  which he  can scarcely be liable to  
mistake ; still, though the  falsity may be such a s  t o  discredit him in general, i t  
does not follow that  some portions of his testimony may not be true.= 

Falsehood and  disingenuousness i n  witnesses are, as has been remarked, i n  
practice not unfrequently indicated by their avoidance of particularization in 
their testimony. "Fabricat~rs,) '  writes Wharton," " deal usually with generali- 
ties, avoiding circumstantial references which may be likely t o  bring their state- 
ments into collision with other evidence; and hence it is properly held that  a 
studied avoidance of details, by witnesses, throws suspicion on their statements. 
This, however," i t - is  added, "depends upon the object to  be recalled; " i t  being 
not to ''events of remote date," but t o  "matters which the witness, under ordi- 
nary circumstances, would remember," tha t  the  test most ''fairly applies." 

The testimony of a witness should not be  regarded a s  impeached by the fact 
that his statement differs from those of other witnesses a s  to  the secondary 
details of a n  occurrence, nor by the  fact tha t  others who were present did not 
hear or see what he states to have been said or done.= Discrepancies a s  to 
minor matters rather tend to sustain the credit of witnesses, as indicating the 
absence of concertdl And the perceptive powers, a s  well a s  t h e  capacities and 
opportunities for observation, of witnesses, are  so diverse that  i t  is quite gos- 
sible and natural that  acts o r  words sworn t o  by one witness should have 
escaped the notice of another present a t  the same time and place." So, the 
positive testimony of a witness a s  to a particular fact i n  a case, which was 

certainly within his knowledge, should not be regarded a s  necessarily d i s  
544 credited by his failure to  recall other facts in  the case o r  by his contra- 

dictory or confused statements in  regard to the  same." 

AFFIRMATIVE AND NEGATIVE TESTIMONY. As remarked by the 
U. S .  Supreme Court in  a n  adjudged case:O-"It is a rule of evidence that, 
ordinarily, a witness who testifies to  a n  affirmative is entitled to credit in 
preference to  one who testifies to a negative, beeause the latter may have 
forgotten what actually occurred, whereas it is impossible to  remember what 
never existed." Again the negative witness may not have "forgotten," but 
may simply have failed to perceive what has  really occurred i n  his presence 
o r  near him. Of two equally honest witnesses, the one, from a superior faculty 
of discernment, o r  a superior opportunity for informing himself, or both, 
may have become cognizant of facts to which he can testify affirmatively, 
while the other, when interrogated as to the  same matter, can only reply that  

tx Wharton, Cr. Ev. 5 380 ; The Santissima Trinidad, 7 Wheaton, 339 ; Hall v. Renfro, 
3 Met. (Ky.,) 51; State  v. Brantley, 63 No. Ca., 818; Shellabnrger v.  Nafus, 18 Kans., 
547. 
 

"Cr. Ev. 5 389. On the  other hand, a n  over-minute specification of details, especially 
a s  to  remote events or unimportant matters, does not  add to  the  credit of a witness, but 
rather  the  reverse. Id. ; 0 Brien, 219. 

"Bogle 	 v. Hammons, 2 Tenn., 137. 
See Simmons 5 986 ; O'Brien, 221. 

"Note the excellent observations of McCormick, J., on the credibility of testimony, in 
U. S. v. Hughes, 34 Fed., 734-5. 

8a McClaskey v. Barr, 54 Fed., 781. 
BoSti t t  v. Huidekopers, 17 Wallace, 384. And see Au v. R. R. Co., 29 Fed., 72; 

Wharton, Cr. Ev. 8 382. " T h e  testimony of a series of witnesses, for instance, tha t  
they never saw a party drunk, does not outweigh the testimony of others to the fact 
of his drunkenness on particular occasions, unless those speaking to the  negative cover 
the same point of time a s  those speaking to  the afflrmative." Wharton, Cr. Ev. 5 382. 
citing Murphy v. People, 90 Ills., 59. 
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he did not see or hear, or does not know, &c.; yet each will be a truthful 
witness. A witness may also have been i~ientally preoccupied a t  the time of 
the occurrence in  question; or, for fear of involving himself or otherwise, he 
may have been unwilling to take notice of what was passing: in  such cases 
also his testimoty may be true, though of a negative character and of inferior 
relative weight. 

TESTIMONY OF THE ACCUSED. I n  a case of importance in  which the 
accused takes the  stand a s  a witness in his own behalf, i t  may be embarrasslug 
to determine exactly how f a r  he is to be believed. His  credibility will be sub- 
ject to question oftener perhaps for the reason that  i t  is  not natural to expect 
an l~ncolored statement from a person charged with crime, than for the reason 
that  he  is to be supposed to have wilfully stated what is  false. His interest 
in the case is "greater than that  of any other witness" and therefore " may 
seriously affect the credence that shall be given to his testimony."" Such 

testimony will always be fair  material for a rigid cross-examination, and, 
545 a s  i t  has  been observed by the U. S. Supreme Court, " a  greater latitude 

is undoubtedly allowable in the cross-examination of a party who places 
himself on the stand than i n  that  of other witnesses."" How successfully 
he may endure this test i s  a circunlstance which will be  most material i n  
measuring his credibility; " but probably the safest general rule to  apply to  
his evidence a s  a whole-at least where a prirna facie case has already been 
made out against him by the prosecution-will be  that  entire credit should 
not be given to his statements except in so f a r  a s  h e  is  corroborated by un
prejudiced witnesses or reliable written testimony.% 

NUMBER OF WITNESSES. The relative number of the witnesses for the 
prosecution and the defence, though a material factor where the number on 
one side very considerably exceeds that  on the other, is by no means decisive 
in general. The relative weight of testimony depends much less upon the  number 
of the witnesses than upon the quality of their statements. Evidence is valuable 
according a s  it is  the expression of such concomitants a s  superior intelligence, 
capacity of appreciation, habit of observation, and opportunity for  acquiring 
knowledge, and a single witness in  whose case these incidents concur will 
properly outweigh several less well qualified and informed witnesses." 

MANNER OF THE WITNESS. That  the manner of the witness 
546 on the stand-his appearance, demeanor, style of expressing himself, 

kc.-is proper to be considered in connection with his testimony a s  

Reagan v .  U. S., 157 U. S., 301, 310. 
ORea v. Missouri, 17 Wallace, 542. 
sa Some inference may perhaps also be drawn from the manner i n  which his direct 

examination i s  conducted. Thus where a party "was  examined a s  a witness in  h h  
own behalf, yet  his counsel f o r b r e  to  interrogate him "-as to  certain conduct charged 
against him and  especially material i n  the  case, it was held t h a t  " t h e  naturnl and 
irresistible inference from this  omission was t h a t  t h e  party was conscious of the  t ru th  
of the  charge and  was too honest t o  deny it if he had been examined concerning it." 
McCall v. McDowell. Deady. 243. 

See Reagan v. U. S., ante. 
96 See Sibley v. Ins. Co., 9 Bissell, 31 ;Taylor v. Harwood, Taney's Dee., 437;Randolph 

v. Lane, 57 Ind., 115; McCrum v. Corby, 15 Kans., 117; G. C. M. 0. 3, Dept. of the 
Mo., '1884. "Witnesses cannot be treated a s  units, t o  be divested of thelr own dis
tinctive claims to  credit. I t  may well happen tha t  one intelligent and honest witness 
may outweigh several who a r e  ignorant o r  unreliable. Nor should it be forgotten t h a t  
one witness, corroborated by facts o r  documents, may outweigh a multitude whose 
testimony may have been the  result of imperfect observation or  have been influenced 
by prejudice." So it may happen t h a t  the  evldence of a witness who is entirely unsup- 
ported may be such as properly to  outweigh t h a t  of another whose statements a r e  
corrohorated. Canada v.  Curry, 73 Ind., 246. 
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adding to o r  detracting from his credibility and relative weight, is a point 
frequently noticed by the authorities." Where for example, the bearing of a 
witness is such a s  to  indicate that  he is simply making a statement of the facts 
within his knowledge and observation, uninfluenced by interest or personal 
feeling, his testimony will carry very considerably more weight than where 
it is apparently colored by resentment o r  prejudice, or where, unconsciously 
perhaps to  himself, he speaks as a partisan of the side on which he is called. 
So a reluctant and overcautious witness, o r  a "willing" or fas t "  one, is in'I 

general less to  be credited than one whose evidence is neither calculated nor 
impulsive, who i s  frank without being florid o r  diffuse. So too a clear and 
self-possessed witness will ordinarily make a better impression than a n  agitated 
or  confused one. At the same time i t  is unquestionable that  a perfectly reliable 
and truthful witness will not unfrequently fail  to do himself justice from natural 
embarrassment o r  a lack of fluency, a n d  that  diffidence and hesitation on the 
stand a re  as often characteristics of a n  honest a s  of a dishonest w i t n e s ~ . ~  

A court-martial, by reason of the superior education and intelligence of its 
members, is  a species of jury which should be peculiarly qualified for the dis
criminations and comparisons necessary to  be made in estimating t h e  relative 
weight and credibility of oral testimonies.* 

547 IV. WRITTEN TESTIMONY. 

This  subject will be considered under the Titles of -I. Public Writings; 11. 
Private Writings. 

I. P w n c  WBITINQS. 

These may be divided intc-1. Judicial Records; 2. Other Public Documents. 
1. JUDICIAL R E C O R D L R e c o r d s  of civil  tribunals. Records of courts 

of the United States o r  of the States will rarely be required to be offered in evi
dence on military trials. Occasion, however, may occur for such evidence;
a s  where a soldier, to  disprove a charge of desertion, has  to show that he has 
b&n detained in arrest by the civil authorities for some crime or  disorder, or 
sentenced therefor by a civil court to a term of imprisonment; o r  the prosecu
tion in  a case of desertion has  to  prove such a sentence and conlinement, as 
evidence of the existence of a "manifest impediment " excepting the case from 
the operatlon of the 103d Article of w a r ;  Bg or where a n  officer or soldier charged 
before a court-martial, in  time of war, with one of the offences specified In Art. 
58, has to offer in support of a plea of former trial, (under Art. 102,) the record 

U. 8. v. Cole, 5 YcLean, 514 ; Johnson v. U. S., 157 0. S., 675 ; Dickenson v. Gore, 
Newberry, 415; Callanan v. Shaw, 24 I6wa, 441; Stokes v. Mowatt, 1 U. S. Law Jour., 
325; Tytler, 262; Simmons 0.573; Kennedy, 173-5 ; Napier, 103; De Hart, 150; 18 
Opins. At. Gen.. 119. 

*"Equally truthful men often speak in very different ways about the same traneaction, 
one with perfect confidence and the other with d ~ u b tand hesitation. One will say-' I t  
was,' and the other--' I think it was.' A jury is bound by neither statement, but may 
ctedit either. * I t  does not follow that a jury must credit the former in 
preference to the latter." Muscott v.  Stubbs, 24 Kansas, 520, 522. 

*Upon the subject of the credibility of witnesses Dillon J., in U. 8. v .  Babcock, 3 
Dillon, 619-820, expresses himself as  follows :-"The degree of credit due to a witness 
should be determined by his character and conduct; by his manner upon the stand; his 
relation to the controversy and to the parties ; his hopes and Pears; his bias or impar
tiality; the reasonableness or otherwise of the statements he makes; the strength or 
weakness of his recollec'tion viewed in the light of all the other testimony, facts and 
circumstances in the case." And see Huchberger v. Ins. Co., 4 Blssell, 265. 

See I* re Davison, 4 Fed. Rep., 507. 
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of ,his acquittal or conviction by a civil tribunal having concurrent jurisdiction 
of the crime; l" or where i t  may be material, (as  in rare  cases it has  been,) to 
put in  evidence a judgment *f divorce, o r  a decree of a probate court granting 
letters of administration. 

When thus required, the records of judgments, &c., of courts of the United 
States, (in the absence of the originals, which will rarely be attainable,) may 
be proved by copies under the  seal of the court attested by the clerk. Judgments 
and judicial proceedings of State courts of general jurisdiction a re  proved by 

copies attested by the clerk and certified by the judge, a s  prescribed in 
548 Sec. 905, Rev. Sts.' Judgments, &c., of municipal courts, o r  courts of 

limited judicial authority such a s  those of justices of the peace, of whose 
proceedings a formal record is required by law to be kept, may be proved by 
copies authenticated, so fa r  a s  may be practicable, i n  the  manner prescribed by 
the same statute. I n  the absence of a formal record, such judgments, &c., a re  
proved by the book containing the  minutes, produced a n d  verified by the justice 
or other proper custodian a s  a witness, o r  by a copy of t h e  minutes authenti- 
cated according to the local law or  usage, or, if there has been no minute or 
written entry made of the proceedings, by the testimony of the justice o r  other 
'' competent person." ' 

These forms of proof, adopted in civil proceedings, should also be observed in 
military cases, unless the  parties, by stipulating to  admit the existence and 
substance of the record desired to  be shown, may dispense v i t h  the usual for- 
malities. 

Records of mil i tary tribunals. These, not being possessed o r  held i n  the 
office of any court o r  by any judicial authority, but being simply preserved in 
the War Department, o r  a t  the headquarters of military command!, are, a s  
respects the form of proving the same by authenticated copies, not judicial 
records but executive documents. They will therefore be included under the 
following head. 

I 2. OTHER PUBLIC DOCUMENTS. This  second species of public writings 
consists, mainly, of the acts of the legislative and executive departments cd 
government in their collective capacities, and of the  official acts of the sepa- 

rate public functionaries, a s  contained in official books and papers form- 
549 ing the records of public transactions. These may therefore be divided 

into: (1)  Legislative acts and acts of State; such a s  Acts and Resolu- 
tions of Congress, and Congressional debates and proceedings; Executive procla- 
mations, orders, communications to Congress, &c.; and Treaties; (2) Official 
books and papers. 

1" See Chapter XVI-" Plea of Former Trial." 
 
I A s  to judgments of courts of foreign countries, these, says Marshall, C. J., in Church 
 

v. Hubbart, 2 Cranch, 238,are  to be authenticated-" 1. By an exemplification under t h e  
great seal; 2. By a copy proved t o  be a true copy," (by a witness who has compared it 
with the original. 1 Greenl. Ev. 1 514 ;) " 3. By t h e  certificate of an otacer authorized 
by law, which certificate must itself be properly authenticated. These," he adds, "a re  
the usual, and appear to be the most proper, if not  the only, modes of verifying foreign 
judgments. If they be all beyond the reach of the party, other testimony inferior in i t s  
nature might be received." And see 1 Greenl. Ev. 5 514; Butterick v. Allen, 8 Mass.. 
273 ;Lincoln v. Battelle, 6 Wend., 475. If a foreign judgment were proposed to be offered 
in evidence before a military court, i t  would be desirable to procure to  be appended to 
the record a certificate of the American consul, attesting the  genuineness of the signature 
of the certifying judge or  clerk, and stating tha t  t h e  authentication was in the  usual 
form adopted for copies of records of .the particular court. The copy might then 
properly be admitted without further evidence. See Packard v. Hill, 7 Cow., 434. 

8 1 Qreenl. I v .  D 513. 
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1. Legislative acts and acts of State. The public Statute-Acts and Reso- 
lutions '--of Congress are proved as follows : If enacted prior to Decernber 1, 
1873, they are proved by the Revised Statutes, which comprise a smgle Act 
of Congress of June 22, 1874, (originally published in one volume in 1875, and 
of which a Second Edition, that now in use, was published in 1878,) and 
constitute a revision and consolidation of all the existing public laws, (as  
contained in the previous seventeen volumes of "Statutes a t  Large,") in 
force on said December 1, 1873,' with a very few designated exceptions? If 
enacted since December 1, 1873, public statutes are proved, either by the 
single volume designated as  the "Supplement to the Revised Statutes," * made, 
by the Joint Resolution of June 7, 1880, "prima facie evidence of the laws 
therein contained;" or by the separate publications or volumrs issued from 

year to year under the direction of the Secretary of State: according 
550 to the provisions of the Act of June 20, 1874, and made by said Act 

" legal evidence of the laws and treaties therein contained." 
Private statutes are proved by the printed copies of the Private Acts and 

Resolutions as  first collected in Vol. 6 of the Statutes a t  Large, and further 
contained in each volume of those Statutes from the 9th to the volume last 
published. 

The public treaties are proved from the Volume containing treaties in 
force, required to be compiled and published by sec. 3 of the Act of June 20, 
1874; and, as  to those of later date, by the printed copi'es of the same pub- 
lished a t  the end of the volumes of Statutes a t  Large from Vol. 18 to the last 
volume. 

Publications of statutes i n  Orders. As already indicated, military courts 
may properly take judicial notice, without further evidence, (in the absence 
of proof that they are incorrectly printed,) of the Acts and Resolutions of 
Congress relating chiefly to the Army, which are published for its information 
in printed General Orders issued from the War Department or Headquarters 
of the Army. 

A statute of Congress, not  yet  published, can only be proved by a copy 
from the State Department, (where the original is deposited,) authenticated 
under the seal of the department. 

Resolutions" a r e  no less statutes than "Acts." Originally-in the Continental 
Congress-all enactments were designated a s  Resolutions. Under the Constitution, 
Resolutions were first resorted to  mainly for  t h e  requesting, authorizing, o r  directing 
of things tb  be done by executive officials of the government, the regulation of minor 
details of public expenditure, Qc. Later, they have not unfrequently contained leglsla- 
tion o n  subjects of general importance capable of being briefly disposed of. They a r e  
now designated in their  titles as  " Jo in t  Resolutions," and in their publication a r e  
classed a s  " Public " a n d  "Private " Resolutions ; the latter, with the " Private Acts," 
comprising the legislation for  the relief or benefit of individuals. 

4 T h e  authority for the original revision of the statutes, and for the  publication of 
t h e  same, a s  also for t h e  preparation and  publication of a new edition, i s  contained 
i n  the Acts of J u n e  27, 1866. June 20, 1874, and March 2, 1377. See Appendix t o  Re
vised Statutes, pp. 1089-1092. Compare Wright v. U.S., 15 Ct. Cl., 80. 

=These excep t ions i .  e. the enactments not repealed by the Revised Statutes-are 
specified in  Sec. 5596,R. S. 

The " Supplement " (Second Edition) embraces statutes enacted between 1874 and 
1891 inclusive. 

They a r e  published i n  " pamphlet" volumes after each session of Congress, and 
subsequently in  bound volumes of Statutes a t  Large. These volumes, a s  succeeding 
the seventeen ~01s.-published up to the  date of the  Revised Statutes, commence with 
Vol. 18. The last  thus  far, (1805,)is Vol. 28. 
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State or Territorial statutes are proved by the authorized publications of 
the same, or by copies authenticated under the seal of the State, &c., a s  pre- 
scribed in Sec. 905,Rev. Sts? 

The proceedings and debates of Congress are proved from the publication 
of the same, as printed by the Publie Printer, (or other person with whom 

551 a contract for such printing may be authorized by Congress to be made,) 
according to the provisions of See. 78,Rev. Sts., and of the Act of Jan- 

uary 22, 1874.0 Similar proceedings of the Legislatures of the States or Terri- 
tories are to be proved from the official journals or other authentic publications. 

Executive Proclamations, and Orders of the nature of proclamations,l0 
proceeding from the President, are usually published a t  the end of the volumes 
of the Statutes a t  Large, and may be proved therefrom, or from authenticated 
copies in the custody of the Secretary of State." Executive messages and com- 
munications to Congress, (including those from Heads of Departments,) as 
well a s  other State papers ordered by it to  be printed, 'are proved from the 
Journals and Public Documents published by the authority of Congress.= 

Other Executive acts. Paralons, where the original charter cannot be pro  
duced, are shown by authenticated copies from the State Department. Appoint-
mends, in the absence of the original letter or commission, are proved by duly 
authenticated copy from the proper Department, or certificate of the fact as 
there recorded. The C'eneral Orders, however, issued from the War Department 
or through the Headquarters of the Army, are properly received by military 
courts as  competent evidence of all proclamations or orders of the Executive, 
or other executive acts, which may be published therein. 

Acts of the Executives of the States or Territories are to be proved from 
authorized publications, or by copies certified by the proper official, or, if matter 
of public record, in the form prescribed by Sec.. 906, Rev. Sts. 

2. Official Books and Papers of the U. S. Executive Departments. 
552 These, where material in evidence, are provable either by the original, 

produced and sworn to by the proper official custodian as a witness on 
the stand; I' or, where--as is aua l ly  the case-the original is not accessible, 
by copy, a s  provided in Sec. 882,Rev. Sts., as follows :-" Copies of any books, 
records, papers, or documents i n  any o f  the  Executive Departhzents, authelzti- 

See a n  instance of a State  law, published in a pamphlet, held inadmissible in  evi
dence because not properly authenticated-in Craig v. Brown, Peters, C. C., 352. 

Foreign written laws are authenticated similarly to foreign judgments. (See note 
ante.) But  foreign unwritten laws, customs and usages may be proved by par01 evi- 
dence, viz., by the testimony of competent persons instructed in or  acquainted with thc  
same. See 1 Greenl. Ev. 5 488; Church v. Huhbart, 2 Cranch, 237. 

a The proceedings and debates of Congress are a t  present published in the " Congres
sional Record," a n  official publication printed by the Public Printer  and issued daily 
during each session. 

loSee such " Executive Orders " i n  13 Stats. a t  Large, 775-778. 
"Lapeyre v. U. S., 17 Wallace, 198-199; Street v. U. S., 24 Ct. Cl.. 249-250. 
izSee Watkins v. Holman, 16 Peters, 26;Bryan v. Forsyth, 19 Howard, 334 : Gregg v. 

Forsyth, 24 Id., 179. 
"1x3 Evanston v. Gunn, 99 U. S., 660, it was held t h a t  the original record made by a 

member of the U. S. Signal Corps, of the s tate  of the  weather and the direction and 
velocity of the  wind on a certain day, was competent evidence of the facts  reported, 
a s  being in the nature of a n  omcial recoril kept by a public ofecer in  the discharge of 
public duty. 
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cate's Offlce a t  Department Headquarters. 
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cated under the seals o f  sucA Departments, respectively, shall be admitted in  
evidence equally wi th the originals thereof." l4 

. As to the f o r m  of the authentication prescribed by the s t a t u t e t h i s ,  as  i t  
is held by the authorities, must be " strictly pursued." '' I t  has however been 
ruled by the Supreme Court that the signature of the Head of the Department 
is not necessary to complete the authentication, the presence of the seal alone 

. being required to make the transcript evidence." I n  the practice.indeec1 of the 
War Department, the certificate of authentication has in general been attested 
by the signature of the Secretary of War. This certificate has commonly also 
been preceded by one signed by the chief of bureau, or other subordinate, who 

may have the immediate custody of the original, to the effect that the 
553 paper, kc., is a true copy of such original in his charge. Such preliminary 

certificate, however, though convenient a s  assuring the Secretary that  
the copy has been correctly made out, is quite immaterial to  the legal proof 
required. 

Copy n o t  evidence where original necessary a n d  producible. I t  may here 
be notedlthat where the actual execution of a paper by the signature of a n  
officer or soldier is required to  be shown, a n  authenticated copy will not be suffi- 
cient if the original exists and is attainable. As where, for example, the ac- 
cused is charged with having signed a false certificate on a pay roll or other 
voucher; here the original, if not lost o r  destroyed and if producible, must be 
exhibited with proof of handwriting." The procedure where such a n  original 
is  in the possession of the adverse party has already been indicated in this 
Chapter.'' 

An original paper on file in  an executive department or office is  proved by the 
person in whose custody it is, appearing a s  a witness on the stand and produc- 
ing and swearing to the paper as the original. 

Publications authorized b y  statute. Where a document of one of the 
Departments has been printed and published by the authority of statute, each 
printed copy is an original and proves itself." Such a document is  the Army 
Register, and i t  has  been held by the Supreme Courtz0 that  this compilation is 
evidence of such facts " a s  the names of officers, date of commissions, promo- 
tions, resignations, and regimental rank, brevet and other rank, or the depart- 
ment of the army to which officers belong." But  i t  was further held that  the 
Register could not be received a s  evidence of the pay or  emoluments of officers, 
the organization of the army, or any other matter which was the subject of a n  

14 See G. C. M. 0 .  20, Dept. of Arizona, 1893. It  may be noticed here as applicable 
generally under the present head, that, independently of statute and "on general prin- 
ciples of law, a copy given by a public offlcer, whose duty i t  is to keep the original, ought 
to be read in evidence." Marshall C. J., in U. S. v.  Percheman, 7 Peters, 85. 

It  may also be remarked that where an offlcial document (or public record) is lost or 
destroged, i ts  contents, after proof of the loss or destruction, may be proved by secondary 
evidence. See 1 Greenl. Ev. 5 509. 

l6 Smith v. U. S., 5 Peters, 302 ; U. S. v. Harrill, McAllister, 243 ; Pendleton v.  U. S., 
2 Brock., 75. In the last case, a copy of a letter from the War Department to an army 
contractor was held inadmissible in evidence because not authenticated as prescribed by 
statute. On the trial of Capt. John Shaw of the navy, a copy of a letter from the Secretary 
of the Navy to the prosecutor in the case was ruled out on the same ground. Printed 
Trial, p. 34. So, copies of flles of the War Department not duly authenticated were 
held inadmissible on Gen. Dyer's Court of Inquiry, part I, p. 7. 

leSmith v. U. S., 5 Peters, 300. 
17G. C. M. 0. 25 of 1875; G. 0. 3, Dept. of the N. West, 1863; Do. 28, Dept. of the 

South, 1864. See " Lost or Destroyed Writing," ante, p. 323. 
l8 See-" Paper in adverse possession-Notice to produce," ante, p. 324. 

Greenl. Ev. f 90. 
Wetmore v. U. S., 10 Peters, 652. 
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express statute fixing and defining it. For, a s  i t  was declared, the statute 
itself is the best evidence of i ts  provisions, and where these a r e  material 

554 to the issue, the court itself must judicially expound them and not accept 
the construction of executive officials." 

General Orders, &c. The printed offlcial copies of " General Orders " and 
''General Court-Martial Orders," and the "Circulars," published from the 
War Department o r  Headquarters of the Army, though not authorized by 
statute, carry upon their face such evidence of authenticity that  they a re  
always admitted a s  evidence before courts-martial, in  lieu of formally authenti- 
cated written copies of the originals. In  many cases indeed there a r e  no pre- 
served written originals; and in all  cases military courts, as has heretofore 
been remarked, will take judicial notice of the printed forms a s  genuine and 
correct. As to  the  Special Orders emanating from the same sources, while 
these have a much more restricted scope a s  publications, they a re  equally 
formal and official, and the printed copies, i n  the absence of any indication 
that  they a r e  not genuine, may safely and properly be admitted i n  evidence by 
military courts in  the same manner as General Orders." 

The  printed General and Special Orders, issued from the Headquarters of 
Military Divisions and Departments, may properly be regarded RS similarly 
proving themselves and admissible. 

A printed General o r  Special Order, t o  be admitted a s  competent evidence, 
should, strictly, bear the  written signature of the Adjutant General, or Assistant 
Adjutant General, o r  other staff officer, below the printed word "Official" a t  
the end of the form. This however may be dispensed with i n  the absence of 
evidence that  it is not a n  official copy. 

Proceedings of mil i tary courts. As heretofore noticed, such proceedings 
a r e  not judicial records but executive documents, and, as to the form and 
manner of their authentication and proof, a r e  to be classed with the other offi- 
cial papers on f l e  in  the  Departments. The  114th Article of war, entitling 

persons tried by general court-martial to  be furnished with copies of the 
555 "proceedings and sentence of such court," does not do away with any 

of the forms required t o  render copies of official papers admissible in 
evidence ;nor does Art. 121, in  authorizing the proceedings of courts of inquiry 
to  be used a s  evidence on trials before courts-martial, affect the  matter of 
the form of authentication of copies a s  prescribed by Sec. 882, Rev. Sts. On 
military trials, however, the parties may stipulate t o  dispense with the full 
legal form. Thus, where t h e  original cannot be produced, the  copy furnished 
from the Bureau of Military Justice, with no other authentication than the 
endorsed attestation of the Judge Advocate General to  the effect that  the 
same is a " true copy," may be agreed to be admitted without further formality. 
So the parties may consent t o  admit any separate portion of the proceedings or 
testimony set forth in such copy that  may be material. Where indeed the 
proceedings have been promulgated in  a General Order, and some fact, fully 
appearing i n  such Order,-as the finding, acquittal, sentence, or action of the 
reviewing authority,-is alone desired t o  be proved, the parties may well 
stipulate to .admit i n  evidence a copy of the printed Order, of the authenticity 
indeed of which the  court will properly take judicial notice. 

Oflicial papers of military commands. Such are  the records of inferior 
courts? books, official reports, communications and ,papers, kept on file a t  the 

aWetmore .v. U. S., ante. 
"If a 'General or Special Order, required or material to be put in evidence on a mili

tary trial, has not been printed or published, and exists only in a written form, i t  is 
to  be proved like any other ofecial paper,-unless admitted by consent without proof. 
"NOW required, by Act of March 3, 1877, to  be retained and filed in the Judge Advo

cate's Ofece at  Department Headquarters. 
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11. PRIVATE V 
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* G .  C. M. 0. 25 of 1875. 
28G. 0. 33, Dept. of the Mo., 1875;  G. C. 

Dept. of the East, 1882. So, in Hanson v. S. 
copy of an extract from a muster-roll on flle 
stated that a soldier had deserted, was held 
desertion, such statement being in  fact a char0 

2oLevy v.  Burley, 2 Sumner, 358, (Story, 
624-6; U. S. v. Wiggins, 14 Id., 346;  U. S. v.  
20 Howard, 235. 

See 1 Greenl. Ev. f 491 ; U. S. v.  Jones 
10 Id., 652. 

1 Greenl. Ev. 5 250, 251, 476;  Wharto~ 
and authorities cited in note under the head o 
of publlc policy? p. 830, mte. 

"See Home v. Ld. Bentinck, 5 Brod. & Bin 
94 ; Dawkins v.  Ld. Rokeby, 8 Id., 255 ; Dickst 
But see 11 Opins. At. Gen., 137. 

aa See G. 0 .  26, Dept. of the Mo., 1867. 
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Headquarters of military Divisions and Departments, a s  also the various 
Regimental, Company, Post and Hospital books, &c., recognized by army regu- 
lations or military usage. These a re  not public records in  the sen* of Sec. 882, 
Rev. Sts., and the special provision of that section in regard to proof by 
authenticated copy can hardly be regarded a s  extending to them. Proof of the 
same therefore will, strictly, be made by the o?-$ginal,produced and identified 
by the proper custodian appearing on the stand a s  a witness. On military 
trials, however, copies of such paDers, &c., or of the material entries in  such 
books, attested by the proper commander or staff officer, will i n  general prop- 
erly be admitted, by the consent of the parties and acquiescence of the court, 
a s  competent evidence of their contents, and a s  such evidence be annexed to 

o r  incorporated in  the record of the trial. 
556 Where however a paper o r  book of this class, or indeed my official 

paper, sets forth acts done, Cc., by a n  officer or soldier signing the same 
or referred t o  therein, and such acts, &c., a r e  material evidence, and can be 
proved by the  officer o r  soldier himself i n  person a s  a witness, his testimony, 
a s  being the  "best evidence" of the facts, should be resorted to instead of the 
writing." So, where it is proposed to put in  evidence on a trial certain facts 
already deposed to by witnesses before a court-martial, board of survey, Cc., 
the witnesses themselves must, if practicable, be introduced to testify anew 
before the court; the record of the original court, board, &c., being secondary 
evidence and not admissible if the  personal testimony can be obtained.% 

Official documents a n d  papers of S ta te  a n d  Territorial governments. 
These, if matter of public record, may be proved by copy authenticated a s  
specified in Sec. 906, Rev. Sts.; if not, i n  such manner and form a s  may be 
prescribed by the law, or sanctioned by the judicial usage, of the State or 
Territory. 

Legal effect, as evidence, of Public  Writings. Judicial records, o r  copies 
of the same when duly authenticated, a r e  said to  import "absolute verity," 
so that  a presumption a s  nearly a s  possible conclusive is recognized a s  arising 
in favor of their correctness. Acts of State, when authoritatively promulgated, 
may be said to  prove themselves with a conclusiveness parallel to tha t  of judi- 
cial acts. Not much less cogent is  the  presumption which is recognized i n  
favor of public books and records, other than judicial, required by statute to be 
officially kept. As to other official papers, these furnish not conclusive but 

p r i m a  facie evidence only of the facts therein stated?-evidence which is 
557 more or less strong i n  proportion to the  formality, public consequence, and 

legal sanction attaching to t h e  writing, but  is always subject to be 
rebutted. 

But  such papers, whether originals or authenticated copies, a re  evidence 
only as to matter of their contents; however formal and authoritative per ae, 
they prove or  import nothing beyond themselves. Thus i t  has  been held that  
the mere production in evidence of a formal written order or notice from the 
War Department, addressed to an officer, did not afford any legal inference 

24 See this point noticed in G. 0. 8 ,  Dept. of the South, 1864;  Do. 51, Middle Dept., 
1865; Do. 32, Dept. of the East, 1869. 

IbG. 0. 39, Dept. of the Susquehanna, 1864. By an express provision, however, of 
Art. 121, the proceedings of a court of inquiv may be admitted in evidence upon a trial 
by court-martial in  certain cases. So, the rule as  stated in the text may be departed 
from by consent of parties, with the acquiescence of the court; indeed the testimony of 
a witness, (who has been subjected to cross-examination,) on a previous trial and in- 
vestigation, may sometimes constitute not only the most convenient but the most de
sirable form of presenting the facts in  evidence. 

Zo Parish v.  U. S., 2 Ct. Cl., 341 ; Hart v.  U. S., 15 Id., 414;  Chapman ~ o w & h i ~  v. 
Herrold, 58 Pa. St., 106. 
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that  i t  was received by him or  even mailed to his  proper station.* The point 
is  illustrated by the entries of charges against soldiers in the report books, 
muster-rolls, &c., of companies: though these entries ape formal acts, they 
import only that  the charges have been made, furnishing no evidence whatever 
a s  to the comnlission of the offmces." 

So, a n  official certificate is evidence only of facts therein stated which the 
officer was  authorized to ~ e r t i f y . ~ '  And of all official statements, a s  well as of 
public records, it is to, be remarked gemmally that  if they contain matter not 
within the province or official cognizance of the subscribing officer, they are, 
a s  to such matter, extra-oflcial and not admissible a s  e~idence.~' 

Restriction on  t h e  use i n  evidence of official documents a n d  papers. 
As has already been noticed, the documents and papers of the Executive de- 
partments and officers of the Government a r e  not in  general public records 
open to inspection by any citizen, but  confidential archives in  the legal custody 
of the Head of the Department. And i t  has  uniformly been held that  this 
official may decline to allow copies of such papers t o  be made or  authenticated 

for use in  evidence before the courts, when, in  his opinion, consid?ra- 
558 tions of public policy or  justice render i t  inexpedient that  their contents 

should be made public.= This course, (subject to  the  provisions of 
Arts. 114 and 121,) may be pursued with military charges, o r  records of mili- 
tary investigations, equally a s  with other official communications and docu
ments." So, a s  to official reports and communications addressed to him, or 
other confidential papers on file a t  his Headquarters, a Commander of a 
military Division or Department is properly to be regarded a s  invested with 
a n  authority analogous to that of the Head of ths Executive Department 
whom he represent^.'^ The corresponding officials of a State or Territory 
possess a discretion in tbis respect similar to that  ascribed to the superior 
federal officers indicated. 

AS TESTIMONY I N  MILITARY CASES. The term "Private Writings," 
as employed in the works on Evidence, has  especial reference to contracts, deeds, 
and other personal written instruments and  obligations. I n  the military prac- 
tice, writings of this character a re  not often required to be put i n  evidence on 
trials. It may sometimes indeed be necessary or material to introduce such 
writings a s  contracts of enlistment, contracts between officers representing the 
government and civil contractors, .or official bonds of disbursing officers; but 
these in general will have become part  of the official papers of the War  or  other 

* G. C. M. 0. 25 of 1875. 
28 G. 0.33, Dept. of the Mo., 1875; G. C. M. 0. 14, Dept. of Texas, 1876; Do. 22, 

Dept. of the East, 1882. So, in Hanson v. S. Scituate, 115 Mass., 336, an authenticated 
copy of an extract from a muster-roll on file in the War Department, in which i t  was 
stated that a soldier had deserted, was held not to constitute legal evidence of such 
desertion, such statement being in fact a charge only. 

28Levy v .  Burley, 2 Sumner, 358, (Story, J.)  And see Owings v. Hull, 9 Peters, 
624-6 ; U. S. v. Wiggins, 14 Id., 346 ; U. S. v.  Delespine, 15 Id., 226 ;White v .  Burnley, 
20 Howard, 235. 

See 1 Greenl. Ev. § 491 ; U. S. v.  Jones, 8 Peters, 375, 388; Wetmore v. U. S., 
10 Id., 652. 

1 Greenl. Ev. 5 250, 251, 476 ; Wharton, Cr. Ev. § 513 ; Clode, M. L., 147-8 ; 
and authorities cited in note under the head of "Evidence excluded from considerations 
of public policy," p. 330, mte. 

3a See Home v.  Ld. Bentinck, 5 Brod. & Bing., 130 ; Dawkins v. Ld. Paulet, 5 &. B., 
94 ; Dawkins v.  Ld. Rokeby, 8 Id., 255 ; Dickson v. Earl of Wilton, 1 Fost. & Fin., 419. 
But see 11 Opins. At. Gen., 137. 

See G. 0. 25, Dept. of the Mo., 1867. 
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style of chirography." Shaw, C. J., in Corn. v. W 

U I n  Goodhue v. Bartlett,  5 McLean, 186. it 
17 Pick., 490,) t h a t  it was suflcient for t h e  W 

handwriting, without stating how he knew it t o  
other side, on cross-examination, t o  question as 
practice, however, the witness i s  generally cal 
knowledge on t h e  direct examination. 

43 Hopkins v. Simmons, 1 Cranch, C., 250; U 
Megguire, 35 Maine, 78; Lyon v.  Lyman, 9 Con1 
Bingham v.  Peters, 1 Gray, 145 ; People v. Spoone 
8. " To identify handwriting, the  oa th  of the wri 
him, is the best evidence; then the testimony o 
written, o r  of persons who, from a knowledge o 
write, a re  acquainted with his handwriting." Sin 
of the handwriting had been obtained by the  a 
name, " fo r  the  purpose of showing t o  t h e  wi tn~  
after the  commencement of the  suit, the  evider 
Searle, 1 Esp., 15. I n  George v. Surrey, 1 M. & I 
ness of a person's mark might be testified t o  by 
several occasions. 

Greenl. Ev. 5 577 ; 2 Bishop, C. P. 5 432 
Fulton v.  Hood, 34 Penn., 371 ; Cross v. People, 4 

=Doe v. Suckermore, 5 Ad. & El., 705 ; Ham 
Homans, 2 Shep., 478; Withee v. Rowe, 45 Ma1 
110 ; Moody v.  Rowell, 17 Pick., 494 ; Com. v.  We 
Gray, 145 ; Kinney v.  Flynn, 2 R. I., 319 ; Lyon 1 

2 Johns. Cas., 211; Johnson v. Daverne, 19 Johns 
Travis v .  Brown, 43 Pa. St., 9; Pope v. Askew, 1 
L., 96; State v. Allen, Hawks, 8; So. Ex. Co. v. 
8 577; 2 Bishop, C. P. 5 432 a; Wharton, Cr. 
witness should have ever seen the party write < 
v. Ritler, 12 Wallace, 317. "The value to  be g 
the authorship of handwriting i s  to be determinc 
under which he has  acquired his knowledge." U. 
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Executive Department, and so provable by the original or a copy procured 
therefrom in the manner and form already indicated under the foregoing Title. 
Upon a charge also of  unbecoming conduct in  the dishonorable non-payment of 
a debt, it may be found material to  prove the execution of a promissory note, 
check, o r  bill of exchange. More commonly, however, the class of private writ- 
ings which come to be the basis of military charges or a re  required to be put 

in evidence on military trials a re  communications or statements writ- 
559 ten or  caused t o  be written by the authors, (or published in newspapers 

o r  pamphlets,) containing false charges o r  disrespectful language, or 
which a re  otherwise unauthorized o r  improper and prejudicial to  military disci- 
pline. With these may be enumerated, as special instances, written challenges 

. sent o r  accepted in violation of Art. 26, communications made to a n  enemy i n  
violation of Art. 46, letters o r  telegrams sent by offenders o r  interested persons 
and illustrating their intent, Bc. 

The general rules already set forth as to the  introduction and admission of 
evidence apply to writings of this class in  common with other proofs; and it 
will be necessary to consider here but two points, a s  follows :

PROOF OF GENUINENESS AND IDENTITY. The writing proposed to 
be proved mukt be produced in court and identified by the  proper witness o r  
witnesses as  having been actually sent,% received, written, published, &c.= I f  
i t  is a writing specifically referred to in  the charges, the paper produced must 
appear to correspond in terms or substance with that  thus set forth or de
scribed." If  i t  be indefinite, obscure, or incomplete per se, it may be exalained. 
elucidated, or completed by other testimony. So, where expressed in a foreign 
language; it  may be translated by a competent witness. But where it consists 
of a deliberate formal instrument, a s  a n  express contract, i t  cannot be varied 
or contradicted by parol evidence.= 

If  the  writing produced is a copy, it must be shown to be a true transcript by 
one who has compared i t  with the original, and the  original must be shown 
to have been genuine and to be lost or destroyed." Where the fact t o  be proved 
is the mere receipt of a telegram, the copy identifled a s  that  actually received 

may ordinarily be admitted in  evidence on a military t r ia l ;  but if neces- 
560 sary that  the original should be proved in order to  show that  a certain 

form of words was actually sent, o r  that  the message a s  sent was differ- 
ent from the copy received, or was signed by or in  the  handwriting of the ac- 
cused or other person, the operator or other proper official must be summoned 
and required to produce such original, (which is not a privileged communica- 
tion,) and the same must be clearly identifled by his o r  other testimony.' 

PROOF OF HANDWRITING. Where it is  necessary to prove that  n writ 
ing proposed to be put in evidence was written or signed by the accused OJ 

other person, and this cannot be shown by the  party who wrote o r  signed it, ( a s  
where he was the accused himself,) o r  by a subscribing witness, ( the paper not 

% A  postmark on a letter is presumptive evidence tha t  it has been mailed. .U. S. v. 
Noelke, 17 Blatchford, 555. 

See Stroud v. Springfield, 28 Texas, 649 ; Renn v.  Sands, 33 Texas, 760. 
"G. C. M. 0. 64,Dept. of t h e  Mo., 1881.
* 1 Greenl. Ev. 5 275; Hunt v. Rousmanier, 8 Wheaton, 211 ; Emerson v.  Slater, 22 

noward, 41 ; Findley v. Bk. of U. S., 2 McLean, 57 ; Kemble v.  Lull, 3 Id., 272. 
SMcGinnis v. Sawyer, 63 Pa. St., 259; Krise v. Neason, 66 Id., 253; Sternburg v. 

Callanan, 14 Iowa, 251. A copy of a copy is not  admissible. Maurice v. Worden, 54 
Md., 233. 

"See Wharton, Law of 'EV, $ 76, 1128 ; Id., Cr. Ev. $ 645; Woods v. Miller, 55 
Iowa, 168. 
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having been formally witnessed, or the witness being dead or not attainable? 
the same is  properly established either-(1) by the testimony of witnesses 
having personal knowledge of the handwriting;" or ( 2 )  by a comparison of 
writings, made-in a military c a s e b y  the court. 

1By witnesses hav ing  knowledge." Such knowledge, it is  held, must have 
been acquired in one of two ways. The witness m s t  (1)either have 

561 seen the individual write:"and it is not essential that  h e  should be 
familiar with his writing, for his evidence is admissible, for what it is 

worth, if he has seen the party write but once and then only his name; o r  (2) 
he must have seen letters or other writings purporting to be in  his handwriting 
and have been in some manner satisfied that  they were written by him,-as by 
having'corresponded with him on the  basis of them, or  having taken action 
upon them which he has  acquiesced in, or by the fact, known to the witness, of the 
person himself having otherwise adopted and acted upon such writings in 
business or official transactions, &c., a s  his own." 

This, a s  has already been noticed, is  one of the few exceptional cases in which 
a witness may be permitted to declare his opinion or  belief. Bnd in arriving 
a t  the opinion that  the writing or  signature i n  question is o r  not that  of the 
accused, or other alleged person, " the test of genuineness," a s  is observed by 
-

40 If there is  a subscribing witness to the paper, he must be c a l l e d 3  he can be reached 
and is legally competent. Kinney 'v. Flynn, 2 R. I., 319 ;1 Greenl. Ev. 5 569. 

41" I n  regard to the term 'handwriting,' we think tha t  it should include, generally, 
whatever the  party has written with his hand, and not merely his common and usual 
style of chirography." Shaw, C. J., in Corn. v. Webster, 5 Cush., 301. 

"In  Goodhue v. Bartlett, 5 McLean, 186. it was held, (following Moody e. Bowell, 
17 Pick., 490,) tha t  i t  was sufficient for the witness to swear affirmatively as to the 
handwriting, without stating how he knew it t o  be tha t  of the party, leaVing it to  the 
other side, on cross-examination, to question a s  to  the sources of his knowledge. I n  
practice, however, the witness is  generally called upon to  state the grounds of his 
knowledge on the  direct examination. 

43Hopkins v. Simmons, 1 Cranch, C., 250; U. S. v. Larned, 4,Id., 312; Hopkins v. 
Megguire, 35 Maine, 78 ; Lyon v. Lyman, 9 Conn., 55 ; Keith v. Lothrop, 10 Cush., 453 ; 
Bingham v. Peters, 1 Gray, 145;People v. Spooner, 1Denio, 343 ;State v. Allen, 1 Hawks, 
8. "To identify handwriting, the oath of the writer, or his admission if produced against 
him, is the best evidence; then the testimony of persons who saw the writing actually 
written, o r  of persons who, from a knowledge of the  writer, and from having seen him 
write, are acquainted with his handwriting." Simmons 5 1041. But where the knowledge 
of the handwriting had been obtained by the witness from seeing the party write his 
name, "for  the purpose of showing to the  witness his true manner of writing it," and 
after the commencement of the suit, the  evidence was held inadmissible. Stranger v. 
Searle, 1 Esp., 15. I n  George v. Surrey, 1 M. & Malk., 516,it was held t h a t  the  genuine- 
ness of a person's mark might be testified to by a witness who had seen him make it on 
several occasions. 

1 Greenl. Ev. 1 577;2 Bishop, C. P. 5 432 a; Bowman v.  Sanborn, 5 Foster, 110; 
Fulton v. Hood, 34 Penn., 371 ;Cross v. People, 47 Ills., 153;Simmons 5 1041. 

"Doe v. Suckermore, 5 Ad. & El., 705; Hammond's Case, 2 Greenl. R., 35; Page v. 
Homans, 2 Shep., 478;Withee v. Rowe, 45 Maine, 580;Bowman v. Sanborn, 5 Foster, 
110;Moody v. Rowell, 17 Pick., 494 ; Com. v.  Webster, 5 Cush., 295 ; Brigham v. Peters, 1 
Gray, 145;Kinney v. l?lynn, 2 R. I., 319;Lyon v. Lyman, 9 Conn., 59;Titford v. Knott, 
2 Johns. Cas., 211 ;Johnson u. Daverne, 19 Johns., 134;People v.  Spooner, 1 Denio, 344; 
Travis v. Brown, 43 Pa. St., 9 ;Pope v. Askew, 1 Ire., 20 ; McKonkey v. Gaylord, 1 Jones 
L., 96; State v. Allen, Hawks, 8 ; So. Ex. Co. v. Thornton, 41 Miss., 216 ; 1 Greenl. Ev. 
B 577; 2 Bishop, C. P. 5 432 a; Wharton, Cr. Ev. 5 552. I t  i s  not essential tha t  the 
witness should have ever seen the party write o r  have corresponded with him. Rogers 
v. Ritler, 12 Wallace, 317. "The value to be given to t h e  opinion of a witness as to 
the authorship of handwriting is  to be determined by the opportunity and circumstances 
under which he has acquired his knowledge." TJ. S. v. Gleason, 37 Fed., 331. 
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written by the same person, whether the 
the same individual and a t  the same t in  
been altered by the substitution of one Q 
state in  full his reasons for his conclusion, 

It appears, however, to be the sentimei 
mony of experts a s  to handwriting is nc 
character. "No great reliance," says B 

evidence."" It is after all  only o 
564 with c a ~ t i o n . ~  Such a s  i t  is, howe 

(or, in military cases, t o  b e  consid 
may be  w6rth. 

W i t h  a n y  genuine writings. The abo 
a s  to  proof of handwriting by compari 
England by a statute of 1865,m by which 
be made with any other writings whatev 
fact quite irrelevant and inadmissible in  ev 
provided they a r e  first admitted, o r  sho7; 
to be genwine writings o r  signatures of 1 

question." Similar statutes have been el 
our States; a s  in New Y ~ r k , ~  Rhode Isla 
see,M G e ~ r g i a , ~  Iowa,- California,"' Orego 
law-in the absence of any statutory pr' 

65 Fulton v.  Hood, 34 Pa. St., 370. And see G 
Darnaud, 3 Wallace Jr., 183 ; Wharton, Cr. Ev 
P. C. Cas., 433, i t  was ruled t h a t  where one I 
testify which, i n  his opinion, was the first writ1 

=Nelson v. Johnson, 18 Ind., 329. 
&&Keith v.  h t h r o p ,  10 Cush., 455; Com. v. 

432 c. 
s e 2  C. P. 5 432 c. And see Wharton, Cr. E. 

El., 751 ; The Tracy Peerage, 10 C1. & Fin., 
Borland a. Walrath, 33 Iowa, 130; Cowan v. 
of Cadet Whittaker, (post,) much of the  elabo 
by magnified representations and photographic 
and of slight value. As to  the  unsatisfactor, 
Borland v.  Walrath, 33 Iowa, 130 ; Whitaker v. 

6T U. S. v. Pendergast, 32 Fed., 198. And sc 
" " Lord Denman's Act "-28 Vict., c. 18, s. 

88, the  rule established by this  s tatute  i s  ap] 
and stated a s  follows-"With respect to  har  
by s tatute  t h a t  comparison of a disputed hanc 
satisfaction of the  court to  be genuine, i s  pern 
The comparison may be made either by a per) 
by a n  expert in  handwriting, or  by t h e  court it 

6DSee Cobbett v. Kilminster, 4 Post. & Fln., 
Ev. 5 555, note;  2 Bishop, C. P. 5 432 a. 

"Laws, 1880, c. 36. 
"Pub. Stats., p. 588 8 42. 

Pub. Gen. Laws, vol. 1, p. 689. 
Gen. Stats., p. 548. 

a Act, Feb. 26, 1889, c. 22. 
Code 5 3840. 

ee Code 3 4905. 
Code, Civil Procedure § 1944. 
Hill's Annotated Laws 5 765. 

On Compilal Stats., p. 783. 
Code, Civil Procedure 5 2072. 
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the court i n  a n  English case," " ought to be the resemblance, not to the forma
tion of the letters in some other specimen or  specimens, but the general 

562 character of writing which is impressed on i t  a s  the involuntary and 
unconscious result of constitution, habit, o r  other permanent cause, and 

is therefore itself permanent." 
2. B y  comparison-with other  wri t ings i n  evidence. The evidence last 

indicated is, indeed, " in  i t s  nature, comparison," the belief of the witness 
being derived from "comparing the writing in  question with i ts  exemplar i n  
his mind derived from some previous knowledge."" The comparison now to 
be considered, however, is that which is technically known as  such, viz. com
parison by written "standards." By the weight. of authority in this coun
try, and until recently in  England, proof of handwriting by such comparison 
has not been sanctioned except where there were already in the case, a s  evi
dence for some other purpose, other writings, proved or admitt& to be genuine, 
of the individual whose handwriting is  in  question. I n  such a case the genuine
ness of the particular writing or signature in dispute has  been allowed t o  be 
determined or  tested by a comparison of the same with such other writings a s  
standards." Such comparison, made by the jury in  civil cases, would in mili
ta ry  cases of course be made by the court. To  assist in the comparison, and in 
the determining of the question of genuineness, the evidence of experts, pro 

and contra, may-it is held-be introduced by the par tie^.^? The ex
563 pert,-who need have had no previous knowledge of the person's hand

writing?-may express his opinion upon such points a s  whether the 
signature is genuine or ~ i m u l a t e d , ~whether the writing of the paper is in a 
real o r  feigned hand," whether the signature and the  body of the paper were 

Coleridge, J , i n  Doe v.  Suckermore, ante. 
41 1 Greenl. Ev. § 577;Travis v.  Brown, 43 Pa. St., 9; Stokes v. U. S., 157 U. S., 191, 

194, and cases cited. 
Moore v. U. S., 91 U. S., 270 ;U. S. v. 'chamberlain, 12 Blatchford, 390 ; Medway v.  

U. S., 6 Ct. Cl., 421;also 1Greenl. Ev. 5 578;Wharton, Cr. Ev. § 556;2 Bishop, C. P. 
5 432 b, and cases cited. 

"1 Greenl. Ev. § 578;Wharton, Cr. Ev. 5 559, 560; 2 Bishop, C. P. 5 432 c, and 
cases cited. The experts usually resorted to  appear to  have been cashiers, tellers, or  
clerks of banks; (see Moody v.  Rowell, 17 Pick., 490; Lyon v. Lyman, 9 Conn., 59;) 
or persons employed by banks or public offices t o  detect forgeries; (see Goodtitle v. 
Braham, 4 Term, 407;Cooper v. Bockett, 4 Moore P. C., Cas., 433;Doe v. Suckermore, 
5 Ad. & El., 703 ;People v.  Spooner, 1 Denio, 344;Lodge v. Phipher, 11 Sergt. & Rawle, 
336.) I n  Goodtitle v.  Braham, and  King v. Cator, 4 Esp., 117, the  expert was an in
spector o r  clerk of t h e  Post Office accustomed to  inspeet franks for the detection of 
forgeries. I n  Cooper v.  Bockett, t h e  expert had "been in the habit of examining and 
comparing writings, a n d  so employed by the Eank of England for eleven years and up
wards." I n  Moody v. Rowel1 the  expert had been a writing teacher " fo r  more than  
forty years." Doe v. Suckermore- a "writing-engraver " was used as  an expert. I n  
the case of Cadet Whittaker, post, most of the witnesses introduced (on bcth sides) to  
assist in  the  comparison were so-called "professional experts in handwriting." 

60Kingv. Cator, 4 Esp., 144;Nelson v. Johnson, 18 Ind., 329. 
='See King v. Cator, ante; Withee v. Rowe, 45 Maine, 519; People v.  Spooner, 1 

Denio, 343. 
62Lyon v. Lyman, 9 Conn., 55. I n  Keith v.  Lothrop, 10 Cush., 455, the  expert, on 

comparing the  writing i n  dispute with " acknowledged o r  proved specimens " of the  
handwriting of the  party, gave it a s  his opinion, t h a t  the handwriting of the  former 
was n o t  genuine but  artificial-" t h a t  it was a simulated, stiff, and imitative hand, and 
not  a free and  natural one." And see Moody v.  Rowell, 17 Pick., 495. In  Com. v. 
Webster, 5 Cush., 295, i t  was decided that-" On a criminal trial an expert in handwrit
ing may testify whether, in  his opinion, anonymous letters written i n  a disguised hand, 
and calculated to divert suspicion from the  defendant, a r e  i n  the  defendant'a hand
writing." 
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written by the same person, whether the whole of the  paper was written by 
the same individual and a t  the same time? whether a date or amount has  
been altered by the substitution of one figure for anotherp" &c.; and he may 
state in full his reasons for his conclusions.~ 

It appears, however, to  be the sentiment of the authorities that  the testi
mony of experts a s  to handwriting is not in  general of a very satisfactory 
character. "No great reliance," says Bishop, "should be placed on their 

e v i d e n ~ e . " ~It is after all  only opinion, and a s  such to be received 
564 with caution.= Such a s  it is, however, it is allowed to go to the jury, 

(or, in  military cases, t o  be  considered by the court,) for whatever i t  
may be worth. 

W i t h  a n y  genuine writings. The above exception to the common-law rule 
a s  to  proof of handwriting by comparison has recently been extended in 
England by a statute of 1865,68 by which the  comparison is  now allowed t o  
be made with any other writings whatever, altlfough not in  the case and in 
fact quite irrelevant and inadmissible in  evidence therein for any other purpose, 
provided they a r e  first admitted, o r  shown to the satisfaction of the court, 
to be gendne writings or signatures of the person whose handwriting is in 
question." Similar statutes have been enacted in  a considerable number of 
our States; a s  in New M a r ~ l a n d , ' ~ Tennes-Rhode I ~ l a n d , ~ Kentucky," 
see,= Georgia," I o ~ a , ~ Oregon:' Nebraska," M ~ n t a n a . ~C a l i f ~ r n i a , ~ And the 
law-in the absence of any statutory provision-has been similarly held by 

"Fulton v. Hood, 34 Pa. St., 370. And see Goodtitle v. Braham, 4 Term, 497 ;U. S. v. 
Darnaud, 3 Wallace Jr., 183; Wharton, Cr. Ev. 5 559. I n  Cooper v. Bockett, 4 Moore 
P. C. Cas., 433, it was ruled t h a t  where one writing crossed another, a n  expert might 
testify which, in  his opinion, was the first written. 

=Nelson v. Johnson, 18 Ind., 329. 
66Keith v. LOthrop, 10 f i sh . ,  455; Corn. v. Webster, 5 Id., 295 ; 2 Bishop, C. P. 5 

432 c. 
I 8 2  C. P. 5 432 C. And see Wharton, Cr. Ev. 9, 420; Doe v. Suckermore, 5 Ad. $ 

El.. 751: The Tracv Peerage. 10 C1. & Fin.. 154: P e o ~ l ev. S~ooner .1 Denio. 343: 
Borland e. Cowan Beall, 274. the trial~ a l r a t g33 ~ o i a ,130; v. l - ~ c ~ r t h i r , On 
of Cadet Whittaker, (post,) much of the  elaborate eepert testimony, though illustrated 
by magnified representations and photographic impressions, was fanciful, unsubstantial, 
and  of slight value. As to  t h e  unsatisfactory character of such testimony, compare 
Borland v. Walrath, 33 Iowa, 130 ; Whitaker v. Parker, 42 Id., 586. 

O7 U. S. v. Pendergast, 32 Ped., 198. And see U. S. v. Molloy, 31 Fed., 19. 
W ' '  Lord Denman's Act "-28 Vict., c. 18, s. 8. I n  the  Manual of Military Law, p. 

88, the  rule established by th i s  s tatute  I s  applied t o  t h e  procedure of courts-martial, 
a n d  stated a s  follow&" With respect to  handwriting it has been specially provided 
by s tatute  t h a t  comparison of a disputed handwriting with any writing proved t o  the  
satisfaction of the court to  be genuine, i s  permitted t o  be made by witnesses. * 
The comparison may be made either by a person acquainted with the handwriting, or 
by a n  expert in  handwriting, or  by t h e  court itself." 

5D See Cobbett v. Kilminster, 4 Fost. & Fin., 490 ; Taylor on Ev., 1587 ; Wharton, Cr. 
Ev. 5 555, note;  2 Bishop, C. P. % 432 b. 

Laws, 1880, c. 36. 
=Pub. Stats.. p. 588 1 42. 
"Pub. Gen. L ~ W S ,vol. 1, p. 689.
"Gen. Stats., p. 548. 

Act, Feb. 26, 1889, c. 22. 
e' Code 5 3840. 
BB Code 5 4905. 
87 Code, Civil Procedure 5 1944. 
88 Hill's Annotated Laws 5 765. 

Compiled Stats., p. 783. 
Code, Civil Procedure 5 2072. 
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the courts in sundry of the other States ;-as in M a s s a c h ~ s e t t s , ~  Maine,'' 
565 New Hampshire,la Vermont," Connecticut,"' Ohlo," Pennsylvania," Indi

ana,'' South Carolina," M i s d s ~ i p p i , ~Minnesota:' Kansas,Ba and in Utah." 
The common-law rule, however, denies the admission of such writings, and 

this rule has been recognized in the  decisions of the U. S. Supreme Court," and 
favored i n  other of the  federal courts.' I n  the leading military case of Cadet 
Whittaker," tried by general court-martial a t  West Point, New Pork, in 1881, 
the court, against the objection of the accused, admitted writings of his, not 
previously in  the case but testified to be genuine, a s  standards of comparison 
with a disputed writina which was the basis of one of the charges, I n  a n  
opinion of March 17, 1882," this ruling was held by Atty. Gen. Brewster to be 
erroneous, a s  being opposed to the common-law doctrine, and the sentence ad- 
vised to be " set aside."88 This  opinion having been concurred in by the Presi- 
dent," the proceedings and sentence were disapproved accordingly, on the ground 

of this objection alone, and one of the most extended and laborious in- 
566 vestigations by court-martial ever held in  this country thus came to 

naught. There were, however, special circumstances in  this case which 
doubtless availed t o  induce the authorities to  give to  the accused, ( a  colored 
person,) the full benefit of any question as to  the application of the law to his 
defence. 

In the opinion of the author the common-law rule on this subject is not a 
satisfactory one. The main objections which have been urged to using, a s  
standards of comparison, writings not already in the case as evidence are, that  
there is danger that  the same may be deliberately selected from the  mass of the  
correspondence, Cc., of the party a s  the specimens most favorable for the pur- 
pose, and may not therefore fairly represent his average handwriting; and 
further that  their introduction may open the door t o  collateral issues. The 
modern tendency, however, is-as h a s  been seen-to reject the earlier rule as 
rigid and opposed to sound reason, and to admit any " standards " clearly proved 
to be genuine writings of the party. Otherwise, it  would appear, there must 
sometimes be danger of a failure of justice. 

I1Moody v. Rowell, 17 Pick., 490. 
Chandler v.  Le Barron, 45 Maine, 534. 

laState v. Hastings, 53 N. H., 452. 
74 Adams v. Field, 21 Vt., 256 ; State  v.  Ward, 39 Id., 226 ; Rowel1 v. Fuller, 69 Id., 688. 
76Lyonv.  Lyman, 9 Conn., 55. 
laCalkins v. State, 14 Ohio St., 222;Bragg v. Colwell, 19 Id., 407;Bell v. Brewster, 

44 Id., 690. 
77 Travis v. Brown, 43 Pa. St.. 9. 
78 Chance v. R. R. Co., 32 Ind., 472. 
loRobertson v.  Millar, 1 McMull, 120. 

Wilson v. Beauchamp, 50 Miss., 24. 
"Morrison v. Potter, 35 Minn., 425. 

Macomber v. Scott, 10 Kans., 335 ; State  v. Zimmerman, 47 Id., 247. 
Tucker v.  Kellogg, 28 P., 870. 

And see further, in  th i s  connection, 2 Bishop, C. P. 5 432 b; Wharton, Cr. Ev. f 657. 
%Moore v. U. S., 91 U. S., 270;William8 v. Conger, 125 U. S., 397. 
sa See U. S. v. Craig, 4 Wash., 729 ; U. S. v. Chamberlain, 12 Blatch., 390; U. S. u. 

Jones, 10 Fed., 469;Medway v. U. S., 6 Ct. CI., 429. In  U. S. v. Craig, however, the  
court, though recognizing the common-law rule, adds tha t  i t  "never was well satisfied 
with the reason " of the  same. 

"The proceedings a r e  published in G. C. M. 0. 18, (H. A.,) of March 12, 1882. And 
see Do. 31,Dept. of Texas, 1892;Do. 37, Dept. of the Platte, 1892.
* 17 Opins. At. Gen., 300. 
 
8BAn incorrect term a s  applied to action in a military caae. Disapp-oved would have 
 

been the proper one, and  i s  t h a t  used in the Order, 
S S e e  G. C. M. 0. 18 of 1882,above noted. 
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A court-martial composed of educated and intelligent officers of the army, 
representing the functions of both jury and judge, may, i t  is believed, .safely 
be trusted, where other suflcient means a r e  u;anting, to  depart from the strict 
common-law rule and avail itself, in  its discretion, of the method authorized 
by the modern and enlightened English statute and sanctioned by t h e  laws and 
rulings in  not a few of our States. In  view of the diversity of authority on the 
subject, such a court, i n  allowing itself to be so assisted, cannot-it is submit- 
ted-properly be viewed a s  taking illegal " action, when the course pursued 
will apparently work no injustice while conducing t o  a more complete investi- 
gation of the truth?' 

Conclusion. I n  concluding, (as  i n  beginning,) this  Chapter, i t  may be 
567 stated, a s  the view of the author, that  while a military court should, 

in general, a s  the wisest, safest and fairest proceeding, observe the well- 
established rules of evidence, yet where the rule pertaining to a particular subject 
is  unsettled, o r  where it is s o  technical o r  antiquated a s  to  restrict o r  e'mbarrass 
a thorough investigation, the court may and should, i n  i ts  discretion, adopt such 
course in regard to  the reception and  employment of testimony as justice-
justice to the United States a s  well a s  t o  the  accused-may appear to  dictate. 

WJ The Attorney Genera\ in his opinion, refers to the conviction in Whittaker'a Case as  
"illegally obtained." The term is  not a correct one, since the error of the Court, if i t  
wm an error, while i t  might properly have induced a disqproval of the proceedings and 
sentence, was not such as to have aft'ected their legal valid6ty. 

81 The view of the author, in regard to the proof of handwriting by comparison, is  con- 
curred in by Gen. Merritt in a recent General Order--G. C. M. 0. 30, Dept. of Dakota. 
1894. 



CHAPTER XlX. 

THE FINDING. 

566 THETeal having been completed, and the arguments or statements, if 
any a r e  made, being concluded, the court proceeds-in general without any 

adjournment if the legal hours of session have not elapsed-at once to its 
Judgment, which consists of the Finding and Sentence.' If indeed the case 
is one. in which considerable evidence h a s  been taken and the judge advocate 
has  not been enabled to bring up his record, the court may in. i ts  discretion 
adjourn to  afford him time for the  purpose. So in any case of importance, 
i,t may propere take a n  adjournment before entering upon the responsible 
duty of the  Finding. 

The subject of the Finding will be considered under the heads of-I. Mode 
and Rules of Procedure ;11.Forms of Findings; 111,Additions to the Findihp. 

I. MODE AND RULES OF PROCEDURE. 

CLEARING. The presiding officer forthwith announces that  the court will 
be cleared for deliberation upon i ts  k d i n g s  ;whereupon accused, counsel, clerks, 
reporters, guards, witnesses, spectators, kc., and now also the judge advocate, 
( a s  required by t h e  Act of July 27, 1892,) withdraw; and the doors a re  then 
closed. 

DELIBERATION. Before voting, the court, if deemed desirable, may have 
the entire evidence read over to  it by a member from the record. Com

569 	 . monly, however, it is found sufficient to refer to  the  different portions 
of the testimony from time t o  time, as the members may desire to  refresh 

their recollection as t o  particular facts. 
Prior to  the voting, discussion as to the merits of the case is sometimes en- 

gaged in by the members; but a s  such discussion, at this point, may perhaps 
exert a n  undesirable influence upon the views of the junior members, i t  is in 
general the preferable course, in  order that  a l l  opinions may be a s  independent 
a s  possible, t o  reserve debate till the taking of a vote shall disclose differences 
necessary to  be harmonized before a legal finding can be arrived aka 

When discussion is had, i t  may be informal, but should be free, frank and 
open.' Here, a s  in  all other deliberations of the court, the principle of the 
perfect equality of the  members should be observed, and a junior officer in rnnlr 
or age be conceded the  same right to declare his views a s  a senior.' So, what- 

1 If, after the evidence, or the evidence of the prosecution, Is all In, the accused escapes 
from military custody and absconds, the court may proceed to judgment In the usual 
manner notwithstanding. See Trial by Military Commission of 11. 11. Dodd, Indiana, 
1864 ; and compare Fight v. State, 7 Ohio, 180;  McCorkle v. State, 14 Ind., 3 9 ;  State v. 
Wamire, 16 Id., 357. 

RSee McNaghten, 115, and post under " Provision of Art. 95." 
8 See Tytler, 311 ;Kennedy, 182 ;Macomb, 58 ; De Hart, 17.4. 
''' In all deliberntions the law secures the equality of members.", Par. 1005, A. R. 
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ever opinions or  views a r e  expressed should be expressed to all-laid before the 
court. As is remarked by B i s h o p b i t h  regard to  jurors-'"If they do not 
spontaneously agree, they should confer together, each speaking in the hearing 
of all, not in clusters of two or  three privately. Each should give due weight 
to the opinions of the others, but not concur in that  to which he  cannot bring his 
own judgment to  consent." 

ADJOURNMENT PENDING DELIBERATION. I n  case of a pointed dlf
ference of opinion-as where, there being a n  even number of members, the vote 
upon a charge or specification is found to be a tie-a more extended delibera- 
tion may be considered desirable, and in such a case the court may adjourn and 
separate, to allow a n  interval for  rest and reflection, o r  t o  enable the judge 
advocate o r  members to  consult legal authorities o r  military precedents. Upon 
such an adjournment the members should not of course allow themselves to 
converse with or receive communications from other officers or persons in 

reference to the case under investigation. Making a personal communi- 
570 cation to a juryman "is a n  indictable offence when such communication 

touches the subject matter of the  trial, o r  it may be treated as a con
tempt of court."" So, "it is a misdemeanor i n  a juryman knowirlgly t o  permit 
such communications." ' 

RECAZLING WITNESSES. It is held by Simmons8 that  the court, dur- 
ing its final deliberation, may, to  assist i ts  conclusions, " recall a, witness for  the  
purpose of putting any particular question deemed essential." H e  adds-" The 
parties must necessarily be present, and  cannot be refused permission t o  cross- 
examine or  re-examine the witness to  the extent of the question proposed by 
the court. The prisoner moreover must have the fullest opportunity of meeting 
the evidence." This view is repeated by some subsequent writers? Such 
course, however, has  been most rarely pursued, and is now quite unknown, in 
our practice, and would, if resorted to, be regarded a s  a n  exceptional irregu- 
larity. I t  need hardly be remarked that  the material evidence in  the case 
should, properly, be so fully and clearly set forth i n  the  record of that  par t  of 
the trial in which i t  was introduced a s  to render such a proceeding quite un- 
necessary. 

THE VOTING. This may be &a voce, but is commonly and preferably 
conducted by written, unsigned ballots. The votes-usually collected by the 
judge advocate-are taken, first upon the  specification and then upon the charge, 
or, when there a r e  several specifications, upon the  same i n  order beginning with 
the first, and lastly upon t h e  charge. Where there a r e  several charges, the 
same proceeding is had a s  to each of the charges and i ts  specification o r  specifi- 
cations, separately, in  the order of their number. 

TRE FINDING TO BE COMPLETE. I n  military law a g e w a l  verdict, 
(on all the charges, &c., together,) cannot properly Qe rendered ; there must be, 
in fact and of record, a separate and independent formal finding upon each 

specification and each charge:' And where exceptions and substitutions 
571 are  made,'' the accused must be  acquitted or  convicted on every part: 

every averment and particular--of each specification and charge.* ''The

"C. P. 1 998 a. 
Wharton, C. P. & P. 5 729. And see 1 Bishop, C. P. $ 996. 

7 Wharton, C. P. & P. 5 721. 
Courts-Martial 5 613. 
O'Brien, 264 ; De Hart, 174. 

loSimmons 1 620 ; Kennedy, 185. 
ll See post-'' Partial Findings." 
"That the findings must '' exhawt" the specifications and charges, see McNaghten, 

195 ; O'Brien, 264 ;De Hart, 180. 
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verdict," says Bishop,'' "skouM be a complete finding in due form upon. the 
whole issue and all the issues." Such a linding indeed is necessary not only 
t o  perfect the judgment, but to  protect the accused against a second t r ia l  for 
any of the offences set  forth in the pleadings. 

Where the charge is  a joint one, there must! similarly be separate and distinct 
votings and iindings a s  to  each of the joint accused. 

PBOVISION OF ART. 95. It is provided by the 95th Article.of war  that  
-"Members of a court-martial, i n  giving their votes, shalt begin with the 
youngest i n  comnuis~ion." Accordingly the judge advocate, in taking a vote, 
calls first upon the junior member, then upon the next senior, and so on to the 

' president. This provision--one of t h e  oldest in our military law 14-was enacted 
no doubt upon the theory that  the voting would be viva voce and open, and 
the reason which has been assigned for  i t  is that  the junior members, if required 
to  vote first, will be less liable to  be  influenced by the opinions of their seniors. 
Where however the voting, a s  i t  more usually is a t  this stage, is by written 
ballot, the reason of the statute scarcely applies: it is rather. a s  to  the voting 
upon interlocutory questions tha t  the rule is important to  be observed. 

EVERY MEMBER MUST VOTE. All the members must join i n  the finding 
upon every charge and specification. A failure t o  vote would be a neglect of the 
duty impliedly enjoined by tbe order detailing the member upon the court, and 
also a violation in  substance of his oath in  which he  swore ".well and truly t o  
t ry  and determine; " and would thus  constitute a military offence within the 
description of Art. 62." 

THE FINDING MUST BE ACCORDING TO THE EVIDENCE. The 
672 votes of the members must be based upon and governed by the testimony 

in the  case considered i n  connection with the plea." The member swears 
to "well and truly t ry and determine according to the evidence," and if he  
allows his vote t o  be controlled by facts known to himself or communicated 
to  him by another member, but not i n  evidence,17 o r  by his personal notions, 
prejudices o r  feelings, he is chargeable with a dereliction of duty. H e  should 
also take into consideration alZ the testimony, for he is  not a t  liberty to disregard 
the statements of any witness not seriously impeached or shown to have per- 
jured himself.'' And, in  so doing, he  m y  measure the relative weight and 
credibility of the witnesses not only by the substance and quality of their 
evidence but by their appearance and manner on the stand under the direct and 
the cross-examination.lD 

While all matter of legal excuse will justly affect the findings, it  is quite 
otherwise with matter of e x t e n ~ a t w n . ~  Such matter can legitimately be  con- 

I3 1 C. P. % 1004. 
 
14 I t  appears in the Code of Articles of James 11. (1688.) 
 
~sc lode ,M. I*, 150. Further, the accused i s  entitled to have each member vote. 
 

Griffiths, 167-8. 
16 Simmons 5 625 ;Kennedy, 184 ;O'Brm, 241,263 ;G. C. M..O. 37, Div. Atlantic, 1890. 

< 

17"Statements by one juror to the rest of what he knows of the case shonld not be 
made or received, and If acted on they will furnish ground for a new trial." 1 Bishop, 
C. P. 5 998 a. "The juror may use that gene-.rl knowledge which any man may bring 
to the subject, but if he has a particular knowledge," (as  of an expert or quaai expert 
character,) "he  ought to be sworn and examined as a witness." Rex v .  Rosser, 7 C. & P., 
648. That s court martial may not allow its  flnding to be influenced by facts within 
the knowledge of individual members, but not in evidence, see G. 0. 21, Dept. of the Ohio, 
1866; Do. 20, Dept. of the South, 1866; G. C. M. 0. 41, Dept. of Texas, 1874; Do. 8, 
Dept. of Arizona, 1874 ; DIGHIST,97. 

18 Evans v.  George, 80 Ills., 51. 
DI DIGEST, 412-13. And see Chapter XVIII-"Number of Witnesses,"-" Manner of 

the Witness," and notes. 
* G. 0. 4 of 1843-remnrks of IIon. J. C. Spcnc(-r, Rvcretary of War. 
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sidered only in  connection with the sentence, (where the punishment is discre- 
tionary,) or as  a basis for a recommendation to clelnency; or more properly 
by the reviewing authority in taking action upon the proceedings. 

The court cannot in general properly base its finding, in  the absence of 
testimony, upon admissions of the accused in his statement; the same not 

being evidence.* 

573 CHANCE OR COMPROMISE VERDICT. The voting must consist 
in an expression of the individual opinions of the members. A resort to 

casting lots, or other expedient by which the judgment is determined by chance, 
is grossly irregular, and, where known to have occurred, would properely induce 
a disapproval of the finding." So, a "compromise verdict" i s  objectionable 
and improper, except where the result of an honest modification of individual 
views, and the expression of a matured opinion." The effect of compromise 
however is a point more apposite to the subject of the sentence than to that  of 
the finding. 

MAJORITY RULE. Upon the finding, a s  elsewhere in  the proceedings, the 
result-in al l  cases, whether grave or slight, and whether capital or other-
is  determined by a majority of the votes. If, for example, three members of 
a court of five vote Guilty on any charge or specification, the accused is  legally 
convicted thereon. If-there being a n  evep n u ~ b e r  .of m e m b e r s t h e  vote is 
a tie, the accused is strictly neither convicted nor acquitted; but a s  he  is cer
tainly not convicted, the vote inures to his benefit and is  equivalent to a n  
acquittal, and the finding is entered on the record a s  Not Guilty.'' 

In capital cases. I t  has  sometimes been supposed that a finding of Guilty 
of a n  offence for which the death penalty was prescribed must, to be valid, 
be made by a two-thirds vote, but this i s  a misconception. The 96th Article 
of war-the only law on the subject-simply requires a concurrence of two-
thirds of the members to sustain a denth sentelfce. I n  the case of 'the finding 
a majority governs whatever be the character of the sentence, a bare majority 
being equally sufficient to sustain a capital sentence a s  a sentence imposing a 
slight penalty. 

MODIFICATION OF FINDING. A finding once ma<e may be modi- 
574 fied a t  a subsequent session of the court before the h a 1  conclusion 

of the proceedings in  the case. For example, where the court, after a 
finding of conviction, has  adjourned before taking up  the matter of the sen- 
tence, i t  may, on reassembling, decifle first to Teconsider i t s  finding aud may 
thereupon change i t  entirely, (substituting a n  acquittal for a conviction or 
z;ice versa?) or modify i t  in any part. 

THE FINDING AN ACT OF THE COURT-PROTEST. I n  the findings 
as finally made and recorded, whatever they may be and however small may 
be the majority by which they were arrived at,  the court acts as  a unit. In 
law the finding is its. act, not the act of certain membersm So, neither the 

n See G. C. M. 0.179, Dept. of Dakota, 1883. 
22 See Delafons, 148. In the civil procrdure, "any device by which the verdict is in 

any degree detwmined by chance i s  illegal and renders it void." 1 Bishop, C. P.,998 a. 
Such a finding i s  in general ground for ordering a new trial. Wharton, C. P. & P. 
stn2, 842. 

"Compare Wharton, C. P. & P. 5 842. 
24 Simmons 5 616;  Hughes, 85; Prenaergast, 210;  De Enlnt, 180 .  CoppBe, 83:  G. C. 

M. 0. 17 of 1871; Do. 1 of 1872;  Do. 38, Dept. of thc Platte, 1868; DIGEST, 747. 
To the same effect was the maxim of the Romnn law.-" Paribus se?ltoltiis reue 
absolvitur." 

Ds See a case of a substitution of a conviction for an acquittal cited in Grifflths, 92. 
2a Kennedy, 205 ; De Hart, 187. 
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majority nor any members or member, can protest against a finding after it 
has been reached by a majority vote. No protest can be permitted to be en- 
tel-ed in the record ;nor can a member or members address a personal protest to 
the commanding general o r  other superior authovity, -without being chargeable 
with a grave i r reg~lar i ty .~ '  I n  a case, i n  1875, where the president of a 
court-martial added to the record a declaration to the effect that  he disagreed 
with the majority in the finding of Guilty, stating his reasons,-his action was I 
properly disapproved by the reviewing c ~ m m a n d e r . ~  

PRESERVING THE VOTES. There existed a t  one time some difference 
of opinion among the  authorities a s  to whether or not the paper ballots cast 
by the members of the court, in  voting upon the finding, (or sentence,) should 
be preserved or some permanent minute of the same retained?' The better 
conclusion has prevailed that, in view of the provisions of Arts. 84 and 85 against 
the  disclosure of the votes and opinions of the members, i t  is preferable to  de- 

stroy the ballots, since otherwise they might fall  into the hands of im- 
575 proper p e r ~ o n s . ~  A further and sufficient reason for this course is  that  

they are  no part of the record of t h e  court. It is therefore no par t  of the 
duty of the court to retain them, and the almost universal practice now is to 
destroy them a t  the conclusion of the proceedings with the other waste paper 
made on the trial. 

THE FINDINGS XUST BE CERTAIN. That  is to say they must have no 
uncertain meaning, but must be intelligible and exact.= This will be illustrated 
in  treating presently of the various allowable forms of finding. 

THE FINDINGS MUST BE CONSISTENT AND HARMONIOUS. That  
is to say the finding on the  charge must be responsive to that on the specifica- 
tion or specifications,81 and the findings on both must be consistent and in 
harmony with each other; else they will be legally defective and will not sup- 
port a sentence. Incongruous findings i n  general defeat each other-as will 
also be illustrated under the next head. 

11. FORMS O F  FINDING. 

FINDING OF GUILTY OR POT GUILTY. The simplest and most usual 
form of military verdict is where the  accused is found '' Guilty " =  or  'LNot 
Guilty" of both the charge and the specification. Here the findings a re  con- 
sistent and harmonious, and the finding on the charge is supported by that  on 
the specification. And this is also the case where there are  several specifica- 
tions under the charge, and the accused i s  found Guilty or Not Guilty of one 

-
Simmons B 469 ; Hough, (P.) 703 ;G. 0. 19, Dept. of the Carolinas, 1866 ;DIGDST,619. 

2SG. C. M. 0. 24, Dept. of the Platte, 1875. 
"See, a s  favoring the preserving of the  votes, (or a n  abstract of the same,)-Adge, 

224;  1 McArthur, 323;  Delafons, 274; De Kart, 177: Contva-Simmons % 614; Ken
nedy, 237 ;GrifBths, 176 ;Benet, 127. 

Simmons 5 614;  Kennedy, who was Judge Advocate Genernl of the Bombay ArmsT. 
writes, (p. 237,)-"For.my own part,  from the first to the last general court-martial 
at which I ofeciated as  judge advocate, I made it a point, a s  soon as  the proceedings 
were confirmed, t o  destroy carefully t h e  votes and  opinions of the members." 

Compare 1Bishop, C. P. 5 1005. 
*1Bishop, C. P. § 1005. 
s91n the naval practice, a common form of convicting i s  to find "Proved ;"  and 

of acquitting-"Not Proved." Note, for  example, the  case of Medical Director Wales, 
in G. C. M. 0. 21, Navy Degt., 1885, and now passim in the G. C. M. 0. of t h a t  
Department. Where the plea bas been-"guilty," a usual form of finding, upon a 
specification, is-." Proved by plea." 
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of the specifications and similarly of the charge. For, however many specifica- 
tions there may be t o  a charge, such a llnding upon any one, (which is properly 

pleaded and apposite to the charge,) is  sufficient to support a similar find- 
576 ing on the charge, and-like a conviction on one good count of a n  in- 

dictment-to support a sentence. 
But  to find Not Guilty, (or Guilty without criminality,) of the specifica- 

tion, o r  of a l l  the specifications where there a re  several, and then Guilty of 
the  charge, is a n  inconsistent and incongruous verdict, since the finding on 
the specification or specifications deprives the charge of support,-leaves it 
wholly without substance,-and n finding of Guilty upon it i s  a nullity in law." 

On the other hand, to find Guilty of the specification, but Not Guilty of 
the charge, may be a good and legal verdict. I t  is such where the facts set 
forth in the specification do not a s  stated, or under the circumstances a s  de- 
veloped by the evidence, constitute the military offence indicated by the charge. 
But where the specification is properly drawn, and the  facts a s  averred therein 
must, if found, constitute such offence,-to find Guilty of the specification 
but Not Guilty of the charge is erroneous and contradictory, and such a find- 
ing will not support a sentence. 

Confirming the plea. A familia'l: form of finding, (or  rather of recording 
the finding,) upon a charge or  specification, where the finding is the same a s  
the plea, is by confirming, a s  it is expressed, the  plea. B u t  this form has  no 
further or other effect than a simple finding of Guilty o r  Not Guilty a s  the 
case may be.% 

Expression of acquittal. Where the accused is found Not Guilty on the 
charge or charges, i t  is usual to add i n  t6rms that  he  is acquitted. This is  in- 
deed unnecessary, since the findings a s  made fully acquit the party in  law;" 
but the form is now so well recognized that  to omit it in any case would be 
exceptional and invidious. 

GUILTS WITHOUT CRIMINALITY. Usage h a s  given sanction to a 
form of finding on a specification, of "Guilty but without crimi

577 nality," o r  '' attaching no criminality; " or in terms t o  such effect?' 
It is principally resorted to  where the accused is found to have com- 

mitted the acts or done the things alleged i n  the specification, but without the 
guilty intent or knowledge essential to constitute the military offence charged. 
Such finding will of course properly be accompanied by a finding of Not Guilty 
of the charge, unless indeed there be in the case some other specification upon 
which an unqualified finding of Guilty has  been arrived at. This finding, how- 
ever, is not one to be encouraged. I t  is virtually a form of a~qui t t a l , '~  being 
a determination that the accused is not guilty i n  law. It will therefore be 

3 4 D 1 ~ ~ s ~ ,408. G. 0. 60, 107, Army of the Potomac, 1861 ; Do. 95, Id., 1862; Do. 
53,Dept. of the  East, 1865;Do. 6, Dept. of Cal., 1865;Do. 9, Dept. of t h e  Gulf, 1873. 
a The form, t h a t  the  court 'L'conflrm the  plea of the  prisoner," (without &.Lng 

specifically t h a t  they flnd him Guilty or Not Guilty,) i s  expressly condemned by the 
reviewing authority i n  a case in G. 0. 43. Dept. of t h e  South, 1871. 

See McNaghten, 159. 
a7Amore exact form would be tha t  they " flnd the  facts set forth but a t tach no crimi- 

nality thereto." G. 0.11 of 1851 ;G. C..M. 0. 30 of 1886;Do. 69,Dept. of the  Mo., 1869. 
So i n  the  Navy-" Proved without criminality." 

=Circ., No. 4, Dept. of Pa., 1865. This form of flnding has sometimes been resorted 
to where the  accused has  been found t o  have been insane or mentally deficient a t  the 
time of the offence. See instances i n  G. 0. 13, Northern Dept., 1864; Do. 52, Dept. of 
the Gulf, 1862; Do. 49,Dept. of t h e  Susquehanna, 1864. Properly, in  such cases, the 
accused should be acquitted-the grou~idof the acquittal being specified; or  the  pro
ceedings should be suspended, without making any flnding, a s  indicated in Chapter XX
" Where the  accused i s  insane." 
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more legally accur~te,  a s  well as  more military and more just to the accused, 
to express and record the finding simply as "Not Guilty." " 
NOT PROVEN. This refinement, derived from the Scotch law, though a t  

one time somewhat resorted to, is no longer sanctioned in either the English or 
American military p r a c t i ~ e . ~  While, as a substitute for "Not Guilty," this form 
may in some cases express more nearly than the latter the actual opinion of the 
court, i t  yet lacks the directness and conclusiveness desirable to be attached to 
the judgments of a court-martial, and, because of i ts  ambiguity, can hardly fail 
to have a sinister and injurious effect upon the reputation of the accused. I t  
is also objectionable as countervailing the legal principle that a man is to be 
held to be innocent till he is duly proved, i. e. proved beyond a reasonable doubt, 
to be guilty. This finding is, however, in common use in the naval 

p r a c t i ~ e . ~  

575 PARTIAL FINDING. This term implies a much more considerable 
authority than does the term "partial verdict" in the civil procedure." 

The different kinds of partial findings recognized a t  military law are a s  
follows :

I .  Finding with Exceptions--In Specifications. Where a court-martial 
determines that the accused is guilty of a specification but not precisely as laid, 
that is to say is guilty of a part but not of the remainder, or is guilty of the 
substance of the entire specification but not of certain detsjls, it may, and i t  
is  i t s  duty, in convicting him thereon, to except specifically from the finding 
of Guilty such portions as are not proved, and thus declare the exact measure 
of the criminality deemed to be es tabl i~hed.~  Thus, i t  may find him Guilty of 
the facts set forth in  certain of the averments, and Not Guilty of those set forth 
in certain other averments; or i t  may find him Guilty of the specification as a 
whole except only a s  to certain designated words, amounts, articles, quantities, 
or other matters of description set forth therein.u Having thus shaped its 
finding on the specification according to the proof, it may find the accused 
Guilty of the charge, provided of course there is  enough left in the specification 
to support the charge. If so much has been excepted a s  not to leave enough to 
constitute the specific offence alleged, (or a minor offence legally included in 
it,) or if the effect of the exception has been to cause the specification to describe 
another and quite distinct offence from that designated by the charge,-a 
finding of guilty upon the charge can not be sustained, unless indeed there 
be in the case some other specification or specifications apposite to the charge 

upon which a substantial conviction has been arrived at. The most 
579 simple and familiar illustration of an  exception detracting from the 

legal virtue of a specification is the excepting by the court of the word 

89 G. C. M. 0. 30 of 1886; Do. 9, Dept. of the Mo, 1890. 
Kennedy, 195 ; Simmons 5 625 ;Grifflths, 76 ;Bombay R.,31 ;O'Brien, 267 ;De Hart, 

182 ; Ben& 133 ; CopNe, 83. 
41 See Commander Mackenzie'e Trial, also current G. C. M. O., Nav5 Dept., passim. 

A variation of this form, often occurring, is-" Not proved in part," (specifying what 
part ;) or "Proved except " certain words or allegations, (specifying or indicating the 
same,) "which words are not proved." As to Subetitutiom, see post. 
a See 1 Bishop, C. P. s 1000. 

See DIGEST,409 ;De Hart, 181 ;O'Brien, 264 ;G. 0: 59, Army of the Potomac, 1861 ; 
Do. 34, Dept. of the Cumberland, 1867; Do. 2, Id., 1870; G .  C. M. 0 .  59, Dept. of Texas, 
1872. This form of flnding i s  now aqopted in the British law. See Rules of Fro
cedure, 43. 

'4 Cases of extended exceptions may be noted in G. 0 .  43, 159, 282, of 1863 ;G.C. M. 0 .  
160, 170, 191, of 1864 ;Do. 303, 565, 607, of 1865 ;Do. 19 of 1885. 
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or words which express the gravamen of the offence in law. As where the 
charge is Violation of the 60th Article of war, and the specification alleges 
the "knowingly" presenting of a fraud.ulent claim upon the United States: 
here, if the court, in convicting upon the specification, excepts the word 
"knowingly," i t  acquits the accused of the gist of the offence, and cannot, 
(upon such finding alone,) legally convict him under the charge. 'Vuch 
instances, however, are  now rare, while exceptions which yet leave the 
substance of the specification unaffected a r e  frequently and judiciously resorted 
to in  the practice of our courts-martial. 

In  charges. What has last been remarked has reference only to the spec6 
fieation, occasions for making exceptions in charges being seldom presented. 
It is only indeed where the charge is inartificially and faultily drawn, o r  is 
'' double," or expresses more than the offence found, that  a n  exception therein 
would be Qkely to  be made. Thus i n  a case published in Orders of the War  
Department where one of the  charges w a s  "Embezzling and misapplying mili- 
tary stores," the finding of the court thereon was "Guilty, excepting the  words 
'embezzling and.' "" Where the charge is duly worded according t o  the terms 
of the Article of war  upon which it is based, i t  is properly indivisible, and a n  
exception of any part made i n  the finding will not be legitimate. Thus where 
the charge is "Conduct unbecoming a n  officer and a gentleman," to  except from 
the conviction thereon-as was done in some early cases4'-the words " and a 
gentleman," and find the accused guilty of conduct unbecoming a n  officer only, 

(o r  of ' I  unofficerlike conduct,") would be irregular and unauthorized.- 
580 The latter is  not a n  offence specifically known to the military law, and 

if, i n  such a case, the court do not consider the conduct to  be unbecoming 
a gentleman as  well a s  an officer, they should either acquit the accused alto- 
gether, o r  find him guilty of "Conduct to  the prejudice of good order and mili- 
tary discipline." 

2. Finding w i t h  exceptions and substitutions. The authority' of a court-
martial to make a partial finding is not limited to  the  mere making of excep- 
tions: Where, while the allegations in  a specification a r e  substantially made 
out, certain items therein a r e  not precisely proved as averred, the  court, i n  
excepting the same, may substitute the t rue facts o r  details a s  established by 
the evidence. As, for example, where sums of money, numbers of things, kinds 
of quantities of articles, species of military stores, &c., words spoken, names of 
persons, dates, o r  places,.have been incorrectly set forth in  the specification, 
and the true particulars have been disclosed in the course of the testimony on 
the t r ia l ;  in such cases the court, in i t s  finding of Guilty, may and properly 
will except the erroneous and substitute f i r  them the correct statements o r  

46 See the point illustrated 3n G.0. 28 of 1859 ; Do. 34,Dept. of the Mo., 1863 :Do. 20, 
54, Northern Dept., 1864; Do. 28, Dept. of the N. West, 1865; Do, 11, Dept. of the 
Cumberland, 1867 ;Do. 41, Dept. of the Platte, 1870 ;also DIGEST,409. 

40G. 0.341 of 1863. As to the loose joining of embezzlement, misappropriation and 
misapplication in charges under Art. 60, see post, Chapter XXV. 

.'As in the case of Captain S. T. Dyson, where this finding was approved without 
comment. Am. S. P., Mil. Af., vol. 1, p. 588. 

"This finding, which had been previously sometimes made by courts-martial, (as in 
Capt. Dyson's case, G. O., Tenth Mil. Dist., Nov. 17, 1814, where i t  was approved without 
remark by Maj. Gen. Scott,) was finally condemned and discontinued, as a finding 
neither of a lesser included offence nor of any oflence known to military law, by G. 0. 8 
of 1856. And see 0.0. 48, Dept. of Dakota, 1871 ;De Hart, 373 ;O'Brien, 161. 
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words of description." The authority to make substitutions is  subject to  the 
same conditions a s  the authority to  make exceptions, vix., that  the specification 
shall not be rendered legally defective, or the  nature of the offence so modified 
that  the finding upon the specification will not  support a conviction upon the 
charge. 

I n  regard to the authority to  except and substitute in  findings, i t  may be 
remarked tha t  i t  is certainly one of no little practical value and convenience. 

By i t s  exercise defects i n  the pleadings may to a considerable extent be 
581 remedied, and variances between the pleadings and the proof be i n  the 

main cured. Moreover, the finding is thus made to correspond with the 
precise facts  of the case, justice to both sides is  more nearly done, and the 
accused is the more effectually protected against a second prosecution based 
upon the same transaction. It is of course always desirable in military cases 
that, where practicable, the charges and specifications should be so drawn, and 
the case so prepared, that  the averments will accurately represent the facts, 
and the testimony will verify in detail the averments: where this can be done, 
i t  will rarely be necessary t o  qualify the findings in  the  a a n n e r  indicated. 

CONVICTION OF A LESSER KINDRED OFFENCE. This is a species of 
partial finding familiar to the  civil procedure, and which a t  military law illus- 
trates also the practice of exception and substitution. I t  is properly resorted 
to  where the offence charged is one which includes, as a necessary constituent, 
another offence of lesser gravity, and where the evidence--the accused hav- 
ing pleaded Not Guilty-falls short of fixing upon the accused the superior but 
shows him t o  have committed the inferior offence. I n  such cases the court may 
h d  him Not Guilty of the  offence charged but Guilty of the minor c o n ~ t i t u e n t . ~  
And i t  should so find, since otherwise the t rue degree of criminality in the case 
will not be pronounced, and  the  accused will escape conviction and punishment 
altogether; for  if simply found Not Guilty of t h e  major offence he is fully 
acquitted of the  minor contained within it. 

Thus, under a charge of desertion, where the testimony, while showing a n  
unauthorized absence, fails to  fix upon the offender the animus peculiar to  de- 
sertion, the court may and properly will find him m t  gutlty of desertion, but 
guilty of absence without Ssave, and this whether his plea has  been to such 

effect or he has simply pleaded Not Guilty." Similarly, manslaughter 

4B See Simmons 5 852-855; DIGEST, 409; and Instances in G. 0. 41, 353, 375, 396, of 
1863;Do. 5, 7, 63, of 1864;G. C. M. 0. 314, 325, of 1864;Do. 356, 422, of 1865;Do. 
187 of 1866;Do. 54 of 1888;Do. 21 of 1889;Do. 24,Dept. of Texas, 1890. 

A similar form i s  frequently observed in  the naval practice. Thus, in G. C. M. 0. 10, 
Navy Dept., of 1889, is the  finding-" Proved except," o r  " Provcd in part-proved ex
cept," (indicating certain words,) "which words a re  not proved, and for which are sub- 
stituted the words italicized," (in the  specification as published,) " which words a r e  
proved." And see instance in G. C. M. 0. 82, Id.. of 1892.
"See Adye, 214 ; Tgtler, 321 ; Simmons 1 622; Kennedy, 185; Maltby, 72 ; Macomb, 

63; O'Brien, 265;De Hart, 185;DIGBST,410. And compare Grant v. Gould, 2 H. Bl., 
69; Reynolds v. People, 83 Ills., 479; Bankhead u. U. S., 20 Ct. Cl., 405. Note also 
the similar authority given in criminal cases in the  United States courts, by Sec. 1035, 
Rev. Sts. 
"13 Opins. At. Gen., 460. Where an accused deliberately and intelligently pleads 

Guilty to  a charge of desertion, he cannot legally be convicted of absence-without-leave 
under it. See Q. 0.231,Fifth Mil. Dist., 1869 ; Do. 24,Dept. of the Platte, 1871. 
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582 may be found under a charge of murder, larceny under robbery, and a n  
attempt to  commit a n  offence under a charge for the offence itselfam 

Wherever a lesser offence is thus found, the findings upon the specification 
and the charge should be so framed a s  to be consistent, and the finding on the 
specification should be such as to support the  finding on the charge. With this 
view, there should properly be excepted from the specification such words a s  in 
law characterize only the superior offence. Thus, in finding manslaughter 
under a charge of murder, the allegation of malice aforethought i n  the specifi- 
cation, should be in  terms excepted from the  m d i n g  of Guilty thereon, and as 
to this the accused should be found Not Guilty. So, where, under a charge of 
desertion, the specification sets f ~ r t h  that  the accused "did desert," &c., the  
court, if proposing to h d  Not Guilty of desertion but Guilty of absence-without- 
leave, should, from the finding of Guilty upon the specification, except the 
words alleging or describing a desertion; otherwise the two findings will be 
inconsistent. And, in  so excepting, the court should further substitute the 
words-"did absent himself without authority," or other words properly de- 
scriptive of the real offence." 

I t  need scarcely be noted that  while a court-martial may always convict of a 
lesser kindred offence, i t  is not empowered to find a higher or graver offence 

than the ooe charged, nor a n  offence of a different n a t ~ r e . ~  Murder 
583 cannot be found under a charge of manslaughter, nor robbery under a 

charge of larceny ;nor, on the other hand, can burglary be found under 
an indictment for larceny or arson. Similarly, drunkenness on duty cannot 
legally be found under a charge of simple drunkenness or disorderly conduct, 
nor can conduct unbecoming an officer and a gentleman be found under a charge 
of drunkenness on And this though the evidence clearly shows that  the 
greater o r  the distinct offence was the one actually committed; for a party 
cannot be convicted of a n  offence of which he  has not been notified that he is 
charged and which he has had no opportunity to defend. 

CONVICTION UNDER ONE ARTICLE OF W A R  O F  A VIOLATION OF 
ANOTHER BRTICLE-Conviction of Conduct t o  t h e  prejudica of good 
order and  mil i tary discipline, under a specific charge. Though a t  one time 
otherwise r ~ l e d , ~  i t  is  now fully settled by the uniform practice of the se~vice  
that  where the charge is of one of the specific designated offences made punish- 
able by the Articles of war other than the general, or 62d, Article, and the 
evidence fails fully to sustain the charge a s  laid, but fixes upon the accused a 
neglect of duty or  disorder a s  involved in the acts alleged in the specification, 
the court may properly find him Guilty of the specification, (with such excep- 

62See Dynes v. Hoover, 20 How., 79, where the finding, by a naval court-martial, of 
an attempt to de8ert, under a charge of desertion, appears to  be recognized as  legiti
mate. And see with this the case of Bankhead v. U. S., 20 Ct. Cl., 405. This finding i s  
now expressly authorized by t h e  British Army Act, Sec. 56. 

I n  Prindeville v. People, 42 Ills., 217, the  court, in  affirming a corlviction of assault 
with intent t o  commit rape under a n  indictment for rape, remark, generally, thzt
"Where the prosecution must prove every fact necessary to  constitute the lesser offence, 
together with the  additional facts which make it the higher offence, in order t o  justify 
a conviction for the latter, then a conviction may be had for the  lesser offence under 
a n  indictment for the  greater." 

DIGEST, 410. A simple flnding, under a charge of desertion, of "Not  Guilty but 
Guilty of absence-without-leave," unaccompalvled by any exceptions or substitutiom, 
though irregular and exceptional a t  military law, would yet be legal and effectual. 
Compare Morehead .v. State, 34 Ohio St., 212. 
M Kennedy, 185; Simmons 5 700;Maltby, 72 ; Macomb, 63 ; O'Brien, 265 ; DIGEST, 410. 
M See G. C. M. 0. 64 Dept. of the Gulf, 1876; G. 0.14,Army of the Potomac, 1864. 

In a. 0. 17 of 1856: Do. 28 of 1859. 
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tions, &., a s  may be required,) and  Not Guilty of the cliarge but Guilty of 
Conduct to the prejudice of good order and military discipline." 

This finding, of a n  offence in  violation of the general Article under a charge 
for  a violation of a specific Article, was first sanctioned where the charge was 
" Conduct unbecoming a n  officer and a gentleman," in violatioll of Art. 61, 
and is still most frequently resorted to thereunder.@ I t  has since, however, 

been extended to all cascs of charges o f  specific offences made punishable 
584 by the code, having been especially applied to such as  Disobedience of 

Orders, Disrespect to  a c6mmanding officer, Mutiny, Misbehaviour before 
the enemy, Breach of arrest, Violations of Art. 60, and-in time of war-Viola- 
tions of Art. 58. 

The legal theory upon which this form is based is that  it is a finding of a 
lesser included offence, every specific offence being viewed as  including either 
a meglect o f  duty or a 6iswder $nbreizch of discirptine; and it is  resorted to i n  
order t o  prevent t h e  failure of justice which would in  general be incurred were 
it not availed of. It should not, however, be employed where the specific 
offence charged is  substantially established beyond a reasonable doubt. For  
though it might be agreeable to  the court: to  relieve the accused of some share 
of the culpability thus fixed upon him, such action would be a n  evasion of re- 
sponsibility on its par t  and a dereliction of duty under i ts  official oath." 

Con'vicf;ion of a specific offence under a charge of another offence. The 
authority, however, to employ this form does not extend beyond the cases above 
indicated. Thus the reverse of this llnding-that is to say a finding of Guilty 
of a specific offence under a charge of '' Conduct to the prejudice of good order 
and military discipline"-is not sanctioned, and, if made, would be disap- 
proved as  a gross i r r e g ~ l a r i t y . ~  Thus a conviction of a violation of Art. 21, 
( a  capital offence,). could not legally b e  made under a charge of a violation 
of Art. 62. 

And so of a fbding of one specific offence under a charge of another specific 
offence. Thus findings of guilty of Conduct unbecoming an officer and a gentle
man under a charge of Drunkenness an duty, of guilty of Mutiuy under a 
cMrge of Misbehaviour before the enemy, of guilty of a Violation of the 32d 
Article under a charge of Violation of the 33d or +loth," of guilty of a Viola
tion of the 33d Article under a charge of Violation of the 32d or the 21stF 

of guilty of a Violation of the 40th Article under a charge of Violation 
585 of the 47th," and of guilty of Violation of the 17th Article under a 

charge of Violation of the 60th-have been properly disapproved a s  with- 
out legal sanction and inoperative. I n  such cases the accused i s  convicted of 
an offence not alleged against him or included in that  alleged,- an offence of 

See G. C. M. 0. 8, Div. Atlantfc, 1889. 
See 18 Opins. At. Gen., 114;  Bwaim v. U. S., 28 Ct. CI., 173. The same form i s  

found in the Navy. See G.  C. M. 0. 29, 30, Navy ~ept: ' ,  1882. A corresponding frequent 
naval form i s  that of a conviction tn a less degree than charged. Thus, in a case of 
an accused charged with Drunkenness on duty, but found to have been drunk but not 
on duty. the formal flnding would be--"Gllilty in a less degree than charged; guilty 
of drunkenness." 

5".G. C. M. 0. 6, Dept. of the Platte, 1882. 
'"G.C. M. 0 .  78, Dept. of the Mo., 1874;  Do. 6,  Dept. of the Gulf, 1876. 
a G. C.M. 0 .  24, Dept. of Texas, 1891. 

G. C. M. 0 .  91, Dept. of the Platte, 1892. 
"."A soldier mag be guilty of this offence," (quitting guard,) " without absenting 

himself from his command, and therefore i t  contains no element of desertion." Gen. 
Schoflelii. G. C. M.. 0. 53 of 1888. 
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which he has had no notice and to which he  has not been called upon to plead 
or t o  make d e f e n ~ e . ~  

I t  may be added tha t  a finding under a specific Article may be sustained a s  
a valid finding of "Conduct to the prejudice of good order and military dis- 
cipline," though not formally so expressed, if i t  be in substance a n  equivalent. 
As where, under a charge of a Violation of Art. 21, the finding is Not Guilty 
but Guilty of "insubordination," or where under a charge of Drunkenness on 
duty in violation of Art. 38, the finding i s  Not Guilty but Guilty of " simple 
drunkenness.'' Such forms, however, a r e  now rare. 

CONVICTION OF A LESSER DEGRXE OR GRADE OF A CRIXINAL 
OFFENCE. While the military law dces not recognize grades o r  degrees of 
criminal offences cognizable by courts-martial, such courts, when passing judg- 
ment, in time of war, upon crimes of the class specified i n  Art. 58, have i n  a 
few cases made findings of a lesser degree of the crime charged. So, military 
commissions, when acting a s  substitutes for  the State courts under the Recon- 
struction Laws, have sometimes made similar findings. Such instances a r e  now 
unknown in p r a c t i ~ e . ~  

111. ADDITIONS TO THE FINDING. 

I t  is a peculiarity of the military procedure that  a court-martial, i n  i t s  judg- 
ment, is not confined to a bare acquittal o r  conviction, but may characterize o r  
explain the finding, (or sentence,) or accompany i t  with animadversions, recom- 
mendations or other remarks, as follows :

1. Thus, in pronouncing the accused Not Guilty, the court, in Lieu of a 
simple acquittal, may '' fully," o r  "honorably," o r  '' fuWy and honorably" 

586 acquit. These terms add nothing t o  the legal effect of the acquittal, but 
a re  still occasionally employed, though less s o  than formerly." "Honor

ably," according to the authorities," is not in general to  be  employed except in 
cases where the alleged sffence is not merely a violation of military duty but 
one of which a conviction would have dishonored the  individual--as, for ex- , 
ample, conduct unbecoming a n  officer and a gentleman, misbehaviour before the 
enemy, embezzlement o r  other fraudulent ac t  made punishable by A r t  60. This 
and the other like forms, however, should be reserved for exceptional cases, 
since their use, if more frequent, would detract somewhat from lindings of Not 
Guilty when zxpressed without such embell i~hment .~ 

MG.0. 14, 27, Army of the Potomac, 1864; G. C. M. 0.8, Dlv. Atlantic, 1889; Do. 
57, Dept. of the Platte, 1891 ; Do. 53, (H. A.,) 1888; Do. 20 (Id.), 1887; Do. 123, 
Dept. of Cal., 1882.
" Pipon & Col., 154. 
W T h e  naval form of "Guilty i* a less degree than charged," has already been ad- 

verted to. 
mMaj. Gens. Schuyler, St. Clair, and R. Eowe, were acquitted Itwith the highest 

honour." See 3 Journals of Congress, pp. 142, 158, 714. (December, 1778, and January, 
1782.) Recent cases of "honorable " or " full and honorable " acquittal are published 
in G. C. M. 0.20 of 1885; Do. 69 of 189Z, (a case of an enlisted man ;) Do. 125, Dept. 
of Cal.. 1884; Do. 34, Dept. of Arizona, 1886. The form-"fully acquit," appears in 
G. C. M. 0.29, Navy Dept., 1891. 
a Simmons $ 624, 625 ; Kennedy, 196; GriBthe, 77;  Bombay R,31; Clode, M. L., 

151-2 	; Maltby, 71 ; O'Brien, 268 ; De Sart, 182. 
See De Hart, 182. 

616156 0 - 44 - 25 
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2. The court, in connection with an acquittal, may also meet upon the 
charges as malicious, frivolous, vexatious, unfounded, &c.," or upon the accuser 
or prosecutor, (or prosecuting witness,) a s  actuated by personal animosity or 
other improper m o t i ~ e , ~or a s  equally culpable with the accused, or more ' 
culpable-recommending that he be himself brought to trial:' or as offending 
against military usage by preferring stale o r  accumulated charges, &c." Such 
comments, however, a re  not now frequent in our practice, the court commonly 

leaving this class of criticisms to 'be maae by the reviewing authority." 
587 3. The court may anhtad9m-t upon the statement or a rgum~ntof the 

accused, (or judge advocate,) a s  being disrespectful or otherwise ob-
jectionable in tone or particular language." It may also reflect apon any 
improper conduct, during the trial, of either of the parties, counsel, or wit-
nesses, and may-in a clear case--remark upon the testimony of the latter as 
inspired by personal feeling or prejudice: comments, however, upon civilian 
witnesses and persons will naturally and properly be more guarded than need be 
those upon members of the army. Where a witness is believed to have sworn 
falsely, the facts should be speddcally brought to the attention of the review-
ing ~omrnander."~ 

4. Where the evidence has disclosed a defective state of discipline or an  
objectionable practice a t  a post, &c., the court, in its rllrxretion, has sometimes 
remarked upon the same, recommending administrative cl-zriges or reforins." 

5. Courts-martial are sometimes induced to add e~plwnotionsof their findings 
or to give the reasons therefor, especially where the same, in view of the 
character of the testimony, may appear to require justification. Such action, 
however, must in general be unnecessary and unadvIsable.'* 

6. Where indeed the evidence or proceedings indicate insanity or other mental 
incapacity on the part of the accused, the court, in acquitting, (or convicting,) 
will properly state the facts, and may add mch recomnemdatiolt-as that the 
accused be discharged from $he service, or committed to the Government Asy-

lum-as may seem to be called for." 
588 Limitation of tpe authority. But-it may here be noted-while 

the court may sometimes properly recommend or suggest action to the 
reviewing commander, it may not itself assume to take action pertaining to 
his province. Thus where the court, in acquitting a soldier, directed that he 

2 McArthur, 264,266 ; Bimmons 8 703; Kennedy, 197;De Hart, 183; O'Brien, 268; 
G. 0. of Nov. 11,1816, (Maj. Gen. Gaines' case;) Do. 8, Middle Dept, 1866. And see 
Jekyll u. Moore, 2 Bos. and Pull, (N. R.,) 341. I n  a G. 0. of Nov., 1817, the court, in  
declaring certain charges t o  be "frivolous," adds t h a t  It attaches no censure t o  the 
judge advocate who subscribed them, since h e  had aone so merely em one&. 
a See cases in James, 85, 203,266,461. 727, also Simmons g 701,702, (Cases of Lt. 

Col. Keating and capt. Wathen ;) Hough, 504, 633;Kennedy, 170; Clode, M. L.,181; 
O'Brien, 268;De Hart, 183;G. 0. 3 of 1853; (remarks of Maj. Gen. Scott.) 

2 McArthur, 267;Delafons, 278.
"Janiea, 539. 
14See Chapter X-TEn CKaactm, p. 200,note. 

Simmons $ 704; Jamm, 461:O'Brlen, 288 ; Lleut. Kennon's Trial, 63-4. 
"As to  reflections upon the  testimony. o r  deportment of witnesses, see James, 366, 

539; Simmons $ 706. (Case of Captain Theobald O'Doherty :) Kennedy, 197; Hughes, 
88;O'Brien, 268;De Hart, 183-4. 

Simmons % 702; Bombay R., 68; O'Brien, 268; De Hart, 183. It is preferable, 
however, tha t  this  should be done by the Beviewing Authority. See remarks of Presi
dent Cleveland in  G. C. M.0. 27 of 1888. 

7a See instances in  G. 0. 374 of 1868;G. C.M. 0. 73,74,200,of 1864; and remarks 
of reviewing ofecer in  Q. C. M. 0. 21 and 86 of 1889. 

Is See Simmons 5 690;Kennedy. 196;O'Brien. 266;Q. 0.46 of 1824;Do. 36 of 1828; 
Do. 20,Western Dept., 1861;Do. 62,Dept. of the Gulf, 1862. 
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"be discharged from arrest and returned to duty with his regiment," this 
addition was properly disapproved a s  transcending the authority of a court-
martial." 

In cases where a colvvictiom is  arrived at, any such additions as  here speci- 
fied, if any are made, are inserted after the sentence. 

Where the Finding arrived a t  upon a trial is one of conviction, the court will 
naturally proceed to the consideration of its smteme. As a preliminary, how- 
ever, to such action, in cases of enlieted men, the court may a t  this stage be 
required to be reopened for the introduction of prevwzss convictions of the 
acc~sed.~' 

RECEIVING OF EVIDENCE OF PREVIOUS CONVICTIONS. This pro- 
ceeding, suggested by that authorized in the British law, (Rulw of Procedure, 
5 45,) was ingrafted upon our military practice by a ruling of the Secretary 
of War of February 15, 1886," which was, by his direction, published in the 
form of an Army regulation, in General Orders, No. 41, of June 26, 1886." I ts  
object was to ascertain, by an inquiry into his previous record, whether the 
accused was an old offender, with a view, if he were found to be such, of increas- 
ing the measure of his punishment and especially of inducing in his case a 
sentence of dishonorable discharge from the service. Such evidence would also 
indicate, for the information of the reviewing officer, that he was, in the words 
of the regulation, " less entitled to leniency," In the Army Regulations of 

1889, this regulation was published a s  par. 1018. 
589 This regulation, having been several ti- modified, was finally amended 

by G. 0.16 of March 25,1895, in which i t  appears in the following form :
" In  every case when an offence on trial before a court-martial is  of a 

character admitting of the introduction of evidence of previous convictions, 
and the accused is convicted, the court, after determining its findings, will be 
opened for the purpose of ascertaining whether there is  such evidence, and, if 
so, of hearing it. These convictions must be peoved by the records of previous 
trials, or by duly authenticated orders promulgating the same, except in the 
cases of conviction by summary court, when a duly authenticated copy of the 
record of said court shall be deemed sufficient p r o ~ f . ~  Charges forwarded to 
the authority ordering a general court-martial, or submitted to a summary, 
garrison, or regimental court, must be accompanied by the proper evidence of 
such previous convictions as may have to be considered in determining upon 
a sentence." 

As to the efficacy of the evidence of previous convictions in inducing or 
increasing punishment, G. 0 .16  of 1895 declares as  follows :

"When a soldier shall be convicted of a n  offence the punishment for which, 
as  authorized by Article I1 of this order or the custom of the service, does not 
exceed that which an inferior court-martial may award, the punishment so 
authorized may be increased by onehalf for every previous conviction of one 
or more offences within eighteen months preceding the trial and during the 
current enlistment; provided that the increase of punishment for flve or more 
previous convictions shall not exceed that thus authorized when there are four 
previous convictions, and that when one or more of such five or more previous 

80 G. 0.60, A m y  of the Potomac, 1861. 
61 Such evidence is of course offered only after a flndhg of Guilty. It  cannot be 

introduced where there has been an acquittal. See G. C. M. 0.18, Div. Atlantic, 1891. 
szCirc. No. 1, (H. A.,) 1886. 
=This evidence had previously in a few cases been introduced, without eanction of 

law. See note on page 650, edition of this work of 1886. 
See Circ. No. 1, (H. A.,) 1886. 

%CompareCirc. No. 12, (H. A.,) 1891, par. 11. 
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convictions shall have been by general court-martial, o r  when such convictions 
shall have occurred within one year precedfng the trial, the limit of punishment 
shall be dishonorable discharge, forfeiture of all  pay and allowances, and 
conflnement a t  hard labor for three month^.^ 

"When the conviction is of an offence, punishable under Article I1 of this 
order or the custom of the service with a greater punishment than a n  in- 

590 ferior court-martial can award, but  not punishable with dishonorable 
discharge, the  sentence may, on proof of flve or more previous convic- 

tions within eighteen months and during the current enlistment, impose dis- 
honorable discharge and  forfeitnre of all pay and allowances in addition to 
the authorized confinement, and when this confinement i s  less than three 
months i t  may be increased to three months. 

"When a non-commissioned officer is  convicted of a n  offence not punishable 
with reduction, h e  may, if h e  shall have been convicted of a military offence 
within a year and during the current enlistment, be sentenced to reduction, in  
addition to  the punishment already autnorized." 

The "Order" of 1895, a s  will be perceived, is mandatory in terms, (" the 
court * * * wilZ be opened," &c.,) and i t  should therefore be strictly com- 

, plied 'with.* Copies of records introduced in evidence may of course' be con- 
tested by the  accused, a s  to  the  genuineness or correctness of the record," 
but should not be rejected for  immaterial and presumably clerical errors in 
the copy.@ , 

The Order requires that  orders of promulgation introduced in proof of con
victions shall be "duly authenticated." Thex should therefore be attested by 
the signature of the Commander or of his, adjutant general or other staff 
officer, or by that of the Adjutant General of the Army. If  not duly authenti- 
cated, they should not, until the defect be, remedied, be received.by the court; 
unless, being apparently genuine on their face, the accused may waive a formal 
authentication. Although the Order, (unlike i t s  predecessor, G. 0. 21 of 1891,) 
does not in  terms require that  the orders of promulgation shall show " t h e  
exact offences of which the soldier was, convicted," it is clear that  such an order 
should exhibit specifications a s  well a s  charges where the  specific offences a r e  

not fully indicated by the latter aloneem 
591 The conviction, whether exhibited by a copy of the record of trial or 

by a n  order of promulgation, must appear to have been duly approved." 
The evidence of the convictions need not be specifically referred to  the court 
by the convening commander: i t  is sufficient if they come to the hands of the 
judge advocate with the charges, or-are obtained by him from the proper 
official." 

As to  the proof of previous convictions on trials by summary courts, i t  is  pre- 
scribed by Circular No. 2,of 1892, as follows :-" I t  is the duty of the officer who 
brings charges before a summary court for  trial to  submit evidence of previous 
convictions, o r  to cite them when the  convictions have been by the same court. 
But when evidence of previous convictions is not thus submitted or cited, the 

"See the recent Circ. No. 7, (H. A.,) of June 1, 1895. 
sT G. C. M. 0. 38, Dept. of Texas, 1892. 
= G .  C. M. 0.38, Dept. of Dakota, 1892. 

G. C. M. 0.88, Dept. of the Platte, 1892. 
* G .  C. M, 0.49, Div.Atlantic, 1887; Do. 10, Dept. of Texas, 1888. It need hardly 

be noted that, as held in Do. 21, Dept. of Arizona, 1891, the "statement" required by 
par. 1015, A. R., cannot serve as evidence of previous convictions. See Circ. No. 13, 
(H. 	A.,) 1890. 

"Cir. No. 14, (H. A.,) 1890; G. C. M, 0. 20, Mr. Atlantic, 1891: Circ. No. 10. 
Dept. of Arizona, 1892. 
 

"Circ. No. 10, (H. A.,) 1893. 
 
03G. C. M. 0. 44, Dept. of the East, 1892. 
 



MILITARY LAW AND PRECEDENTS. 389 

officep acting a s  the court mhy take judicial knowledge of what appears upon 
the records of his own court." 

Objections t o  introduction of t h i s  evidence. When the above-mentioned 
Army Regulation, par. 1018, was originally published, sundry objections were 
made to i t  which were all more o r  less reasonable and cogent. These, mainly, 
were-1. That the proof of the previous convictions tended to prejudice the 
court against the accused in adjudging the sentence: 2. That the introduction 
of such evidence, in  making apparent that  there had been a conviction, was 
a t  variance with the spirit of Art. 84, which requires the members to make oath 
that  they will not disclose any votes o r  opinions of members : 3. That t h e  regu- 
lation, in contravention of a n  established rule of evidence, substantially author- 
ized the introduction of evidence of bad character before due foundation had 
been laid therefor by the introduction of evidence of good character on the part  
of the accused : 4. That i t  intrenched upon the province of the reviewing officer, 
by whom alone, not by the court, such evidence could properly be entertained. 

The regulation, however, having now assumed a mandatory form, such objec- 
tions cannot profitably be raised in  practice. In  the opinion of the author in
deed, the rules laid down a s  governing the introduction of these convictions a r e  

artificial and confusing. and the convictions themselves a re  much more 
592 appropriate for the consideration of the reviewing authority than for  

that of the court. A regulation confined to a requirement that  such in- 
formation should be submitted to the commander, for examination, in  connec- 
tion with his review of the proceedings of the trial, would, i t  is believed, be 
more in  harmony with the principles of the law of evidence and with justice 
than the present mandate. 
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C H A P T E R  X X  

SENTENCE AN11 PUNISHMNNT. 

593 THEFinding having been completed, and having resulted in a con
viction upon the Charge or upon some one a t  least of the Charges where 

there are several, or in a conviction of a lesser offence included in one charged,- 
and, (the case being one of an enlisted man,) the proper evidence of previous 
convictions, if any, have been introduced,-the court next proceeds to adjudge 
the SENTENCE, i. e. to affix a penalty or penalties for the offence or ofiences 
found? 

The subject of this Chapter will be conveniently presented under the fol- 
lowing heads :

I. The Course of Proceeding. 
11. Classification of Sentences. 

111. Principles governing the imposing of Discretionary Sentences. 
IV. Principles governing the framing and substance of the Sentence in 

general. 
V. The specific punishments separately considered. 

VI. Prohibited and Disused Punishments. 
 
594 VII. Remarks with Sentence, and Recommendation. 
 

VIII. Disciplinary Punishments. 

I. THE COURSE OF PROCEEDING. 

VOTING AND DELIBERATION. Where the Article or Articles of war, 
under which the accused has been convicted, is or are mandatory in expressly 
requiring a certain punishment or punishments specified to be imposed upon 
conviction, the office of the court simply is  to cause the legal sentence to be 
entered of record by the judge advocate, no discretion being allowed and no 
deliberation or vote being called for. In cases, however, in which the sentence 
is  left by the code to the discretion of the court, the members, the verdict be- 
ing completed, commonly proceed a t  once to vote for a punishment or punish- 
ments, in the manner usually observed upon the Finding, and already indicated. 

*The term " Sentence" is now uniformly applied in practice to the formal designa- 
tion by the court of the punishment or punishments. In the Resolutions of the Conti- 
nental Congress, (see 3 Journals, 144, 158, 714; 4 Id., 268,) "sentences " of acquittal 
are sometimes referred to, the word sentellee being employed as a general term equiva- 
lent t o  judgment. So, in the record of Gen. Wilkinson's trial, in 1811. And note asimilar use of the word in cases reported by James, pp. 281, 462, 463, 471, 639, 760, 
786, 791, 794, 820, 823: also in case cited by Simmons 9 563. 

In the General Orders of the period of our Revolution, a sentence of court-martial 
i s  often designated as an " o ~ W o n . "  See Washington's Newburg G.  0.of May 2, of 
May 12, and of August 28, (Maj. Gen. McDougall's Case,) 1782; also G. 0. of oct .  
31, 1780, &. I t  was evidently appreciated at  this early day that a sentence of a 
court-martial was no  more than a submitted estimate or recommendation. 

390 
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The court may of c-urse take om adjozrrnmt between flpding an8 senbnce 
if deemed proper and expedient. 

The voting may be either oral and open, beginning with the "youngest in 
commission" ~f the members as directed In Art. 95 ; or in writing and secret, 
the member's name not being appended to his vote. The latter form is, except 
in simple cases, that usually pursued: it is also in general the preferable one, 
not only because, the votes of individuah not being kpown, there can be no 
danger that the opinion of a senior member will unduly influence that of a 
junior, but also for the reason that the different awards, combining as they 
may several distinct penalties, will, when expressed in writing, be the more 
deflnite and explicit and the more readily compared. 

The ballots-the judge advocate being excluded at this stage-af-e properly 
collected by the president, and counted and their contents or result announced 
by him. Where no punishment is found to be concurred in by a majority upon 
the first vote, further votings are to be had until-if practicable--some final 
sentence comes to be approved by a majority of the members present? 

After the f i s t  vote, or  a t  any other stage of the voting, the members, 
595 with a view to the reconciling of differences of opinion, may engage in 

such discussion a s  may be desirable; and here, as upon the Finding, 
the equality of the members is to be preserved, a junior being entitled to the 
same freedom of expression and the same consideration a s  a senior. 

Where the sentences originally voted are found all to differ, it has been 
an approved practice for the court to proceed to vote upon them in succession, 
beginning with the least severe, until one of them receives the vote requisite 
for its adoption.' A majority of the votes may sometimes be found to concur in 
some one penalty or more: in such a case the proceedings will be simplsed by 
treating such penalty or penalties a s  agreed upon ;the voting being then resumed 
upon the other propositions. The practice which has prevailed somewhat in 
British courts-martial of voting-when opinions differ-first upon the spedes 
of the punishment, and then upon the quantum,' has not been common with us. 
but may of course be resorted to if thought proper. 

I t  may be remarked ingeed that neither law nor regulation has prescribed 
any special routine to be pursued in the making up of the sentence. The usual 
form, as above outlined, is thus subject to variation a t  the discretion of the 
court, which may indeed, i f  i t  see fit, dispense with voting altogether, and arrive 
at  its conclusions by a comparison of views in an  informal conversation. 

Case of joint accused. When two or more persons have been tried on jobt 

charges and convicted, their sentences must be several, although the punishments 
awarded be the same. If the sentence be discretionary with the court, a 
separate voting or concurrence should therefore be had a s  to the sentence of 
each of the accused. 

mJORITY AND TWO-THIRDS VOTES The question of the selection 
of the sentence, or of any punishment, like all other questions arising in the pro- 
cedure of our courts-martial, is, (except in the single instance of the death 
penalty,) determined by a majority vote. In the excepted case two-thirds of the 

members present and acting must-s required by Art. %%concur; C e. 
596 four of a court of five members, five of a court of seven, fdx of a court of 

nine, eight of a court of eleven, and nine of a court of thirteen. I n  all 

a As to the form in general pursued in voting upon the sentence, see Tytler, 311; 
GrlfBths, 84 ;Hughes, 90 ;Maltby. 82 ;O'Brien, 269. 

a O'Brien, 270. 
4 Simmons 5 641 ;GrlfBths, 84;Hughes,91, 93 ;Manual, 531 ;O'Brien, 270. 
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I Is Guide Book, p. 20. 
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other cases a simple mrtjority is sutlicient, as it is necessary, to impose a 
punishment. A tie vote, given where there is an even number of members, is 
futile and determines nothing. Whem it o a r s ,  the voting must be continued 
till a majority in favor of a certain sentence or punishment is obtained. 

The deliberation of voting need dot of course be prolonged where, after re- 
peated votes o r  comparison of views, the difference is found to be irreconcilable. 
I n  such a case the court, in  lieu of coming to a formal sentence, can only enter 
upon the record the fact that  they a r e  wholly unable to  agree, and thus 
terminate the proceeding, subject to the action of the reviewing authority. 
Such a contingency would be most Likely to happen w h e r e t h e  sentence being 
discretionary-there was an even number of members: in  any' event, however. 
i t  would be of rare  oc~urren~le: 

DUTY OF MEMBERS WHO ON THE FINDING VOTED TO ACQUIT. 
A marked diversity of optnion once prevailed upon the point whether the mem- 
bers, (where the sentence was discretionary,) were obliged to vote a sentence 
without regard t o  what may have been their vote upon the iinding,-whether, 
in other words, those who had voted for  a n  acquittal might not properly be 
excused from voting a punishment. At the first impression i t  might seem un- 
reasonable and inconsistent that  a member, fully persuaded that the accused 
was innocent, o r  a t  least that  the evidence had failed to convict him beyond a 
reasonable doubt, and who had voted accordingly, in  the minority, for  an ac- 
quittal, should at the next moment be  required to  adjudge that  a specific 
punishment be imposed upon him a s  upon a guilty person. But  this apparent 
inconsistency disappears when the principle is recalled, which has heretofore 
been set forth a s  resulting from the fundamental rule of the government of the 
majority in court-martial proceedings; zcx. that  the  finding, when completed, 
becomes the act and judgment of the court a s  a unit, the opinions of the ma- 
jority and minority no longer existing a s  such but being absorbed in the con- 
clusion of the whole. Where, therefore, the arcused has been found guilty, the 
conviction is to be recognized and acted upon by each member a s  a fixed fact- 

a s  something which h a s  passed out of the region of individual opinion and 
597 become ascertained and concluded. Though h e  may have voted not 

guilty, he i s  t o  vote upon the sentence precisely a s  if he had voted for a 
conviction, or as  if the fact of g ~ i l t  had been determined by some competent 
agency wholly independently of himself, and t h e  rightfulness of such determina- 
tion was beyond q u e ~ t i o n . ~  

Further, he  must not only vote a sentence but-when the punishment is dis- 
cretionary-an adequate sentence, i. e. one commensurate to the offence or 
offences found. If,  having voted to acquit, he gives his vote for a slight and 
inadequate penalty, he fails in  his  full duty as  a n  officer and member of the 
court: 

SOME SENTENCE NECESSARY ON CONVICTION. But Fhough the 
sentence pronounced be inadequate, some sentence must always follow a con

s See, on this subject, McNaghten, 117-129, and Kennedy, 198-206, these two authors 
being especially full and pointed ; also Simmons 5 637-639 ; Grlmths, 81, 84 ; Hughes, 
93;Bombay R., 35 ; O'Brien, 269 ; De Hart, 188-191 ;Lee, 155 ; Capt. Barron's Trial, 
(Navy,) 333; DIGDST,696. Bimmons $ 639, cites a case of a member of a court-martial, 
who, having refused to vote a punishment after havlng voted to acquit, was himself 
brought to trial for the neglect of duty involved. It  is  now expressly provided by the 
Jhglish Rules of Procedure $ 68, that-" Every member of a court must give hi8 
opinion om memj question which the court hae to decide, am3 must give hJs opinion czs 
to the sentence, notwithstundimg that he has given his opinion in favor of a-quittal." 

6 See McNaghten, 125 ;also Q- C. M. 0. 163, Dept:of the Mo., 1882: G. 0. 58, (H. A,,) 
1894. 
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viction. For a court, a s  has sonietin~es been done, to omit to  award a sentence 
for the expressed reason that the actual offence is  shown to have been a very 
slight one, or that the criminality of the  accused was  greatly palliated by the 
circumstances of the case, or that he has been held for a n  unreasonably long 

period in arrest o r  confinement before trial, &c.,--is a marked irregu- 
598 larity.? And so of any mere direction a s  to  the disposition of the accused. 

or recommendation a s  to his disposition addressed to the reviewing 
authority ; such not being a sentence o r  properly a substitute fo r  one. 

Where  t h e  accused h a s  escaped. The fact that,  pending the  trial, the ac
cused has escaped from military custody furnishes no ground for  not; proceeding 
to a finding, and, in the event of conviction, to a sentence, in  his case; and the 
court may and should thus find and sentence precisefy as in any other instance. 
The court, having once duly assumed jurisdiction of the  offence and person, 
cannot, by any wrongful act of the accused, be ousted of its authority o r  dis- 
charged from its duty to proceed fully t o  t ry and determine, according to law 
and its oath? 

Where t h e  accused is insane. Where indeed the evidence G i t e  clearly 
shows that  the accused was insane a t  the time of the  offence, whether or not 
the insanity is  specially pleaded a s  a defence, there can of course properly be 
no conviction and therefore n o  sentence. Where the fact is shown i n  evidence, 
or developed upon the trial, that  the accused has become insane since the com- 
mission of the offence, here also the court will most properly neither find nor 
sentence, but will communicate officially to  the convening authority the testi- 
mony or circumstances and its action thereon, and adjourn to await orders. 
In  some instances of this  class the court had added a recommendation that  tbe 
accused be discharged from the service:' transcending however in so doing 
i ts  strict province. 

COMIPROMISE OR C W C E  SENTENCE. For  the court to  make up  its 
sentence by dividing the aggregate of the different quantities of punishment 

voted-as the terms of imprisonment, fines, o r  amounts of pay to be 
599 forfeited-by the number of the  members, and taking the  average re

sult a s  the sentence to be adjugecl, i s  clearly not a proper or military 
p r o ~ e e d i n g . ~  Twyford expresses the opinion t h a t  such a wntence is " illegnl " 
and "not the sentence of the  court." More correctly, however, this form, 
though not affecting the validity of the judgment, would be an objectionable 

7 See G.0.27 of 1835 ; Do. 12 of 1836;Do. 45 of 1864:G. C.M.0.63 of 1874;Do. 8, 
Dept. of Cal., 1874 ; G. 0.20,Dept. of the South, 1866 ; Do. 69,Dept. of Dakota, 1870; 
Do. 41, Dept. of Arizona, 1886. I n  a recent case published in G. 0. 58, ('8. A.,) 1894, 
the court, in finding the accused "Guilty," add-"And in view of the circumstances of 
the case, the eourt does not consider punishment necessary." The General commanding 
the army, in  disapproving this  action, observes-"The accused being found guilty of 
the charge, it becomes the  duty of the eourt t o  agree upon and award a sentence appro- 
priate to the  offense, leaving t o  the reviewing authority-upon a proper representation 
of the  facts through a recommendation t o  clemency or  o t h e r w i s e t o  take such action 
a s  may seem to  him demanded in  the interests of justice." 

8 See post under head of -"The sentence must constitute a criminal judgment." 
9 Compare Meade v. Dpty. Marshal, 1 Brock, 324;Fight v. State, 7 Ohio, 180;McCerkle 

v. State, 14 Ind., 39; State v. Wamire, 16 Id., 357. Upon the trial by military com
mission of Dodd and others, in  Indiana, in  1864, the court, in the absence of Dodd, who 
had escaped, sentenced him to death, and i ts  action was duly approved by the  revlywing 
authority. These authorities have been referred to in Chapter XIX on the point that  
the court may find under similar circumstances. 

10 See Chapter XIX-"Additions to  the  Finding, 6." 
 
Compare Wharton, C. P. & P. 5 842. 
 
Guide Book, p. 20. 
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irregularity: " it is certainly very rare  in  practice. To determine upon a 
punishment by casting lots would be still more irregular?' 

ADJOURNMENT AND RECONSIDERATION. I n  a case of importance, or 
where a conflict of opinion is developed upon a material question, it is always 
proper for the court to take an adjournment, pending i ts  deliberation upon 
the sentence, i n  order that  the members may haOe an opportunity to  reflect 
upon the issues raised, consult pr-ecedents, &c, or in order that  the judge 
advocate may be enabled to prepare a n  opinion o r  statement of the law upon 

* the  point under discussion. 
So, too, af ter  a sentence has  been agreed upon, t h e  court possesses the power 

t o  reconsider and modify tbe same a t  discretion, a t  any time before the trans- 
mittal of the proceedings to  the reviewing officer. This doctrine was substan- 
tially affirmed a t  a n  early period, (1819,) in private Williamson's case, where 
the action of a court-martial, which, having sentenced the accused to a term 
of confinement, adjourned and an the ensuing day reconsidered its sentence 
and substituted one of death, was held by Attorney General Wirt to have been 

authorized and regular?' And the power to  reconsider would extend 
fX0 to the substitution, fa r  the  sentence. of a full acquittal, if deemed by 

the court just and proper." 

ENTERING 'UPOF SENTENCE. The sentence having been completed, the 
court may properly be reopened and the case then formally adjourned a s  
tried :this reopening af ter  sentence, however, is  not necessary, and in the ma- 
jority of cases is not resorted to. In  either event, the sentence is given t o  
the judge-advocate, ( t o  whom, under Art. 84, it may be disclosed,) to be 
duly entered In the  record for the action of t h e  Reviewing Authority.'' 

11. CLASSIFICATION O F  SENTENCES. 

BISTZWCTGO'N MADB BY THE ARTICLES OF WAR. The power of 
8elwti~naf pcn~shment which a court-martial may exercise i n  imposing sen- 
tcnce dcpencir: eyon the Article of war or other provision of law under which 
the charge 1s laid. It is now also further dependent upon the statute law and 

aeral Orders relating to  maximum punishments, presently to be noted. The 
. w a l  code of the army, in providing for  the punishment of military offences, 
e'ther prescribes a particular penalty to  be adjudged in the event of conviction, 
o r  (subject to  the G. 0. aforesaid,) declares that  a certain penalty shall be 
imposed or such other a s  the court may direct, or, without naming any penalty, 

See Simmons $ 642; Hough, (P.,) 793 ; Manual, 531.
" Compare Wharton, C. P. & P.8 842; 1 Bishop, C. P. 8 998 a. 
m 1  Opinions, 296-9. This authority, a s  indeed indicated by Mr. Wirt, is  analogous 

t o  thdt  which may be exercised by civil courts, of modifying sentences when not in 
accordance with law. Thus in Miller e. Finkle, 1 Park., 376, the court says :-" If, 
by inadvertence i n  pr0n0unCing a, sentence, a requirement of the  statute has been over
looked, i t  may be corrected by the same tribunal before further action is  taken. * * * 
The court has the right t o  expunge or vacate the flrst sentence and to pass a new 
sentence." And see 1 BiSh~p, C. P. 1 1298 1*3 c a m  cited. A court-martial, however, 
is not restzicted t o  errors 02 law a s  grounds fo r  ce~onsidering and modifying its sen
tence, but  may change it for any other good reason-as tha t  it is  inadequate, or too 
severe, o r  inappropriate t o  the  nature of the offence. 

*eTbat the  same number of members need not take part in the reconsideration, pro- 
vided a quorum of the same be prksent-see 7 Opins. of Attys. Gen., 338. 

171n the British law, a s  lately a s  in  the  reign of J a w  11, (see Art. 48 of his Code, 
in Appendix,) the presiding officer pronounced the sentence in open court,-as 18 still 
done in the French con8eit-s de guerre. 
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simply leaves the matter of sentence to the will of the court. In  the first case 
the sentence or punishment may be distinguished as mandatory; in the other two 
cases a s  discretionaql. 

MANDATORY SENTENCES. The Articles of war  which require that a 
certain specific punishment shall be imposed upon conviction a re  the 5th, 6th, Sth, 
13th, 14th, 15th, 18th, 26th, 27th, 28th, 3 8 t h  50th, 57tI1, 59th, 61st, 65th, 100th, 
and Sec. 1343, Rev. Sts. I n  imposing sentence for the offences made punish
able under these Articles, the province of the court is simply ministerial-

t o  pronounce the judgment of the law. I t  h a s  no power t o  affix a 
601 punishment either more or less severe, or other, than that  specified: 

any different or additional punishment is simply a nullity and iuoper
ative.ls I f  more penalties than one a r e  prescribed for the offence by the 
statute, a l l  a r e  to be included in the sentence: if any one is omitted the 
sentence is  illegal and of no effect.'' Where there has been a conviction 
upon several charges setting forth different offences for which different manda
tory punishments are  provided, all must be embraced in the sentence. Where 
the conviction has been of offences for some one or more of which the punish
ment is mandatory, while for another o r  others it i s  discretionary, the 
mandatory punishment or punishments must certainly be affixed, no matter 
how widely or variously the  court may further exercise its discretionary power 
of punishment in the same. sentence. Indeed in all cases of punishments of 
the mandatory class, i t  is not the court which decrees the penalty but the 
statute; the distinctive function of the court practically terminating with the 
conviction. 

DISCRETIONARY SENTENCES. The Articles of war  which leave the 
' 

punishment to  the discretion of the court, a re  the 3d, 16th, 17th, 19th, 20th, 
21st, 22d, 23d, 24th, 26th, 27th, 28th, 30th, 31st, 32d, 33d, 34th. 35th, 36 th  
37th, 38th, 39th, 40th, 41st, 42d, 43d, 44th, 45th, 46th, 47th, 49th, 50th, 51st, 
g t h ,  55th, 56th, 58th 60th, 62d, 68th, Ggth, 86th and 10lst. 

EXTENT OF THE DISCRETION-Code of Maximum Punishments. 
The wide discretion here conferred extends not only to  all  punishments author
ized by military law and usage but also to  the imposing of different punish
ments in  the same senterlce.* For  a long period also no maximum limit was 

-prescribed, and---except in  Art. 58, where it is declared that  the punish
602 ment shall not be less than that  provided for the like offence by the law 

of the State, etc.-no minimup. At length, by a n  Act of Congress of 
September 27, 1890, enacted for the purpose of inducing something like uni
formity in the penalties adjudged by courts-martial in similar cases, i t  was 
provided that  whenever by the Articles of war  the sentence is left to the dis
cretion of the court, " the pz~nisknzent shall not, in time of peace, be in excess 
o f  a limit which the President mau prescribe." Accordingly, a code of m a d -
mum punishments was prescribed by the President under this Act, for cases o f  

See Diomsr, 696; G. 0.13,Dept. of the Susquehanna, 1864; Do. 5,  Fourth Mil. 
Dist., 1867. And compare Wharton, C. P. & P. $ 752. 

18As-in the civil p r a c t i c e "  if a statute imposes a fine and imprisortment, both must 
be inflicted." 1 Bishop, C. L. 5 941. 

*Our law, (long settled on this point-see O'Brien, 278,) dmers from the British, 
where, as it appears, two distinct punishments cannot, except Then expressly authorized, 
be combined in the same sentence. Simmons 5 687; Kennedy, 209. And see .Army Act 
5 44. In a recent American case in which dishonorable discharge, forfeiture of pay 
and confinement in a penitentiary were combined in a sentence imposed upon convictior 
of a violation of Art. 62, the regularity and validity of the sentence mere expressly . 
afermed by the Supreme Court. Em parte Mason, 105, U. S., 700. 
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enZisted men, Which was  published in G. 0. 21 of February 27, 1891, since 
amended by G. 0. 16 of 1895. This code must be carefully considered by 
courts-martial in imposing sentence in  such cases. The statute of 1890 and the 
Order prescribing the limits of punishments a re  set forth in the A p p e n d i ~ . ~  

This system of maximum punishments originated in an opinion, generally 
entertained in the army, that  the punishments for desertion required to be ad- 
justed and equalized. I t  was not originally contemalated that the scheme 
would be extended to other offences. In  the opinion of the author, the present 
code, so f a r  as  it prescribes punishments for offences other than desertion, is  
artificial, complicated and embarassing in practice, and would preferably be 
amended and restricted to acts of desertion and a few other perhaps of the 
graver offences. 

It has been ruled in  regard to the maximum punishments thus prescribed 
that, if awarded a t  all, they must be awarded a s  fixed and in their entirety." 
These punishments, i t  nlay be added, or lesser punishments of the same nature, 
a r e  not necessarily ndjndged where the case admits of some other penalty. 
Thus where there has been a conviction of two or  more offences, for one of 
which the punishment is mandatory, the punishments for the others being 
discretionary, the sentence of the court will be legally sufficient if i t  contain 
no punishment other than the  mandatory penalty or penalties. 

It may be repeated that  the law prescribing maximum punishments applies 
to enlisted men only. The discretion a s  to punishment with which general 
courts-martial a re  invested in cases of oficers brought to trial before them, 
has been in no manner restricted otherwise thall a s  defined in the Srticles of 
war or by the usage of the service. 

603 111. PRINCIPLES GOVERATING T H E  IMPOSING O F  DISCRETION- 
ARY SENTENCES. 

THE SENTENCE IS TO BE BASED UPON THE FACTS AS PROVED 
AND FOUND. The sentence should follow the findings and be a judgment 
upon the facts a s  found. Thus, proof of valuable service, general good char- 
acter, or other extraneous circumstances f:lvorable to the accused but foreign 
to the merits of the case, (although sometinles properly considered upon the 
Finding a s  nlaterial especially to the question of intent,) cannot-st~ictly- 
be allowed to affect the discretion of the court in imposing sentence, but-if 
deemed to call for particular notice-should Pornr the subject of a separate 
" recommendation " to ~lemency.~' 112 I;?-actice, howerer, the fact that the 
accused is  shown to have had a good character o r  record in the service arior 
to his offence is in general permitted to enter into the question of the puninll- 
ment to be imposed, and a court-martial will sometilnes add to a light sentence 
the explanation that  i t  is  " thus lenient " because of such character or record. . 
Regularly, however, the same is  rather ground for mitigation of punishment by 
the reviewing authority than for a milder judgment on the part of the court.'" 

'1See Cirr. No. 10, Dcl~nrtmcnt of Arizotla., 1S92. 
' z 2 ~ ( . eCi1.c. NO. 12, (H.  A,) lS92 ;  G. C .  ar. o. 54  of 1S!)2. 

*See G. 0. 20, Dept. of the South, 1866: Do. 115, Dept. of the  BIo., 1867; Do. 15, 16, 
Dept. of Dakota, 1SGS; Do. 69, Id., 1870; G .  C .  31. 0.163, Dept. of the Wo., 1882. And 
compare S i ~ i ~ ~ l i o ~ i s  146. 150. 5 $97 ; I l a r c o ~ ~ r t ,  

A s  heretofore poi~itcd out, tlic sentrncc cnrnlot of conrsc bc inflnrncctl 1)s facts ,lot in 
evidence, and kliown only to individu:il members. G. 0. 20, nebt. of the South, 1.566; 
Do. 8, Drpt. of Arizona., 1874. 

?&Srr ,  ill G. 0. 57, D ~ p t .  of D:~lcota., ISG7, r~~mi l rks  of the Dcpt. Comniilnder upon 
certain selitences 3s being so inadequate a s  in effect lo  extend c le rn~ l~ry  an11 invade the 
province of the reviewing authority. 
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Basing then the sentence upon the facts as  established by the evidence and 
ascertained by the finding, the punishment will regularly and properly be 
measured by the nature and comparative gravity of the offence a s  illustrated 
hy the peculiar circiimstances preceding and acconlpanying it, the intent mani
fested by the offender, his a n i n ~ ~ ~ stoward the aggrieved person if any, the 
consequences of his act, its effect upon military discipline, &c. 

DISCRIMINATION ON ACCOUNT OF RELATIVE RANK OF OFFEND
ERS. Where there a re  joint accused, different degrees of punishment 

604 will often properly be called for, according to the parts, whether leading 
or secondary, taken in the criminal transaction by the several individuals. 

Where a non-commissioned officer has been concerned with a private soldier 
in the offence, and is jointly charged and convicted with him, his sentqce, 
for manifest reasons should be more severe than that  of his associate. So, 
the sentence of an officer or non-commissioned officer convicted singly of a 
military offence should in  general be more severe than would be that of a n  
inferior under the same or similar circunlstances. I t  is however to be noted 
that a punishment which affects military ran7c is  i n  general a severe one, and 
the more severe in  proportion a s  the rank is  the higher, so that  reduction in 
the case of a non-commissioned officer, or suspension in that  of a commissioned 
officer, will often prove a mpre rigorous penalty than would a considerable 
term of imprisonment in the case of an enlisted man. The rank and office of 
the accused will thus properly enter into the question of the proper measure 
of punishment to be apportioned. 

DISCRIMINATION BETWEEN DEGREES OF CRIMINALITY. I n  es

ercising its cliscretion a s  to the sentence, a court-martial will also properly 
discriminate between cases of persons tried and convicted by it, severally, of 
the same offence, where the degrees of criminality a re  shown to be nlaterially 
different. In  such cases the punishments should be different also, and to 
prescribe the same routine sentence in each instance is  not a just or proper 
employment of the discretion devolved by the law.m 

DI$CRETION AS AFFECTED BY JURISDICTIONAL GRADE OF OF
FENCE. The discretion of a gencr-clZ court-martial i n  adjudging sentence is  
not restricted by the fact tha t  the offence of which the accused has been con
victed is one cognizable by, and ordinarily referred to, a garrison or regi
mental court. While the punishment is not necessarily to  be any the more 
severe because the case has been sent t o  a superior rather than to a n  in
ferior court,2' i t  may yet properly exceed that  which the latter could legally 

impose if the facts a s  proved a re  deem& to require it.n 

605 AS AFFECTED BY A FINDING OF A "LESSER" OFFENCE. 
Where a lesser offence has been found under the  specific charge, the  

court cannot, of course, impose a punishment legal only for the offence actu
ally charged; " nor can it properly impose one a s  severe a s  that  offence would 
justly have called for had i t  been found. 

DISCRETION AS AFFECTED BY THE LOCAL LAW. Except in  time 

of war, in a case of one of the crimes specified i n  Art. 58, the  authority of a 
court-martial a s  to the awarding of punishment is not controlled by the local 
law. Where indeed the offence found is one which would also be punishable 

2Wote  remarlis of Gcn. McDowell in G. 0.IS, Dept. of the South, 1873. 
2o Manual, 54. 
n This simple point i s  noticed because of the erroneous view expressed thereon by 

De Hart, 53, 64-5. 
2s Sce G. 0. 77 of 1837. 
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by the courts of the State, &c., in which i t  was committed, (or  in  which the 
trial is had,) the civil statute 6xing the penalty may well be consulted a s  a n  
aid in arriving a t  a reasonable measure of punishment for  the military crime. 
The court-martial, however, is in no respect bound by that  statute but may 
al3ix such sentence a s  the interests of military discipline, a s  prejudiced by 
the offence committed, may be deemed to require, though in so doing i t  very 
considerably exceed the limit of the local law." 

RESTRICTION UPON T H E  EXERCISE OF T H E  DISCRETION. Wide 
a s  is the discretion as to the sentence which is reposed i n  a general court- 
martial by the  62d and  the majority of the other Articles of war, the same 
is yet properly subject t o  such restrictions i n  regard to  punishment a s  a r e  
prescribed by the  Constitution; by the  statute law governing the ariny, or by 
military usage.'' 

B y  Constitutional provision. The Constitution, i n  Art. V I I I  of th- Amend- 
ments, provides that  "excessive fines" shall not be " imposed, nor cruel and 
unusual punishments inflicted." This provision applies indeed only to the 
courts of the  United States, but courts-martial, though, a s  we have seen, no 
part of the U. S. judiciary, and not legally bound by such provision, will 

properly observe it a s  a general rule of practice. 
606 "Excessive fines." Fines a t  military 1a.w a re  adjudged mainly with 

a view to reimburse the United States for some pecuniary loss occasioned 
by the offence of the accused: the  idea of punishment, however, of course enters 
into every fhe, and a fine reasonably increased for the purpose of punishment 
above the amount required to  make good the loss would not be subject to  ob- 
jection. But  a f h e  which should greatly exceed such amount, especially where 
the purposes of punishment were adequately answered by other penalties em- 
braced in the same sentence, would be liable t o  the  objection of being "ex
cessive" in the sense of the Constitution. 

66 Cruel a n d  unusual  punishments." Here, the word " punishments," dis- 
tinguished a s  i t  is from "iines," is regarded a s  referring mainly to  such punish- 
ments a s  a re  corporal i n  their nature, namely such a s  impose restraint or 
suffering upon the body. As to the terms "cruel " and " unusual "-an unusual 
punishment may be said to be one not recognized by law or usage.= Punish
ments may be ra re  without being unusual. Thus confinement on bread and 
water diet, and ball and chain, though now unfrequently imposed, a re  not 
"unusual" since they a r e  still sanctioned by usage and not prohibited by law. 
Whether a punishment is t o  be stigmatized as.crueZ depends so much upon the 
nature and circumstances of the offence that  no general definition of the word 
a s  here employed can well be framed. A punishment may certaiuly be harsh 
and severe, and even i n  a degree unmerited," without being cruel ; and perhaps 
a s  satisfactory a n  explanation of the term as can readily be given would be 
a punishment which inflicted a n  amount of bodily (or mental) suffering or in- 
jury out of a l l  reasonable proportion to the full demands of justice.= In  pro- 

sSee Ea pa?-te Mason, 105 U. S:, 700. 
so See Simmons B 111; Kennedy, 208; Maltby, 100 ;  De Hart, 68, 196 ;  1 0  Opins. 

At. Gen., 160. 
=U.  S. v. Collins, 2 Curtis, 194;  Barker  v. Pcople, 2 0  Johns., 458; Done v. People, 

5 Park., 364;  1Bishop, C. L g 947;  De Hart, 6 8 ;  Ben&, 43 ;  1 0  Opins. At. Gen., 160. 
See 3 Opins. At. Gen., 832. 

"See De Hart, 6 9 ;  10Opins.  At  Gen., 160 ;  also instance referred to in DIGEST, 697, 
and case in G. C. M. 0. 24 of 1873-where a term of solitary confinement in a "dark  
cell." imposed in a sentence with other penalties, was disxpproved a s  likely to impair 
the health of the prisoner, and so "amenable to  t h e  objection of being cruel and un
usual," And see People v. Norris, 80 Mich., 634. 
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hibiting cruel punishments, the law doubtless had in view the punish- 
607 ments involving torture o r  needless agony which were practised under 

the old English law and were the occasion, a t  a later period, of legisla- 
tion from which our constitutional provision was derived. This subject has  
recently been reviewed in the cases in which was considered the legality of the 
punishment of death a s  inflicted by the application of ebciridty-a method 
which, while " unusual," was held to be not "cruel." a 

By t h e  s ta tu te  law. The punishment selected must not be one either ex
pressly or impliedly prohibited by the Articles of war  o r  other statute. Thus 
Art. 96 expressly prohibits the  imposition of the  death penalty except iu cases 
where the same is specifically authorized by the code. Art. 9 8  expressly pro- 
hibits the punishments of flogging, branding, &c. Art. 97, by a necessary impli- 
cation from i ts  terms, and similarly the recent Act of March 2, 1895, c. 189, 
prohibit confinement in the penitentiary for purely military offences. The 
limitations, declared by Art. 83, upon the power of inferior courts to inflict 
punishment, a r e  familiar to the  service. 

By mil i tary usage. This is  the limitation recognized i n  Art. 84, by whicli 
members of courts-martial a r e  required, among other things, to swear that, 
in  cases not determined by express provisions of the code, they will administer 
justice " according to the  custom of war in like cases!' A punishment, observes 
Atty. Gen. Bates, ' 'contrary to  the usage of the service would for that  rea- 
son be forbidden by law."86 This usage has sanctioned i n  practice two classes 
of punishments, uix. certain ones adopted from the common law, (o r  civil 

. statute law,) a s  fine, imprisonment with o r  without hard labor, and diaualifi- 
cation to  hold office, and certain others peculiar or nearly so to the military 
service, such a s  cashiering or dismissal, dishonorable discharge, suspension, 
loss of files, forfeiture of pay, reduction and reprimand. A punishment recog- 
nized by the laws of a foreign country a s  appropriate for military offences, 

such a s  the banishment recognized by the French law? but which is  
608 unknown to the usage of our service, would be illegal here.a' So of 

a punishment which, though once temporarily authorized by our own 
statute law, (no longer i n  force,) has  never been recognized by our military 
custom-reduction of an officer to the ranks." And so of a penalty, formerly 
not unfrequently resorted to, but quite discountenanced by the existing usage- 
the imposing of military service o r  duty a s  a punishment by sentence." 

=People v .  Durston, People v. Kemmler, 119 N. Y., 579, 586; In re Kemmler, 156 
U. S., 447, (citing Wilkerson w. Utah, 99 U. S., 135-6.) 
8610 Opins., 161. And see 12 Id., 529; Bombay R., 36; Macomb, 61 ; De Hart, 196. 
88 Code de Justice Militaire 5 186. 
87 See a n  instance of this punishment i n  3 Jour. Cong., 386. It has sometimes been 

adjudged by military commissions i n  time of war. 	 See P a r t  11. 
 
DIGBIST, see post.
653. And 

8 g "  Military duty is honorable, and t o  impose i t  i n  any form a s  a punishmest must  
tend to  degrade i t ,  to  the  prejudice of the best interests of the  semlce." DIGBIST,698. 
This punishment-in the form of imposition of extra guard duty, extra drill, &c., o r  
of a n  additional term of service, was declared by t h e  Judge Advocate General, early in  
t h e  l a te  war, to  be subject to  grave objection, and his views were adopted by t h e  
Secretary of War ahd  have been repeatedls followed i n  Orders. See G .  0. 3, and G. C. 
M. 0. 329, of 1864; Do. 7 of 1871; G. 0. 17, Dept. of the  Mo., 1861; Do. 8, Id., 
1864; Do. 56, Army of the  Potomac, 1862; Do. 3, Dept. of t h e  N. West, 1864; Do. 
49, Middle Dept., 1864; G. C. M. 0. 26, kavy Dept., 1852. I n  a recent case, i n  
G. C. M. 0.el, Dept. of 'Dakota, 1884, i n  which t h e  court, in  adjudging a period 
of confinement, added, a s  a further independent penalty, t h a t  the term of enlistment 
and  service should be extended for a like period,-this part  of t h e  sentence i s  disap- 
proved by Gen. Terry, who observes: " T h e  term of enlistm&t i n  the  United States 
army i s  fixed by law a t  flve years, and there i s  no law which authorizes a court-
martial to  prolong t h a t  period of service. * * * The  sentence of a court-martial 
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4 7 D I G ~ ~ T ,  418-19; G. C. M. 0. 91, Dept. 
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 DIGEST, 418 ; G. 0. 2, Middle Nil. Div., 
4QG. C. M. 0. 7, Fourth Mil. Dist., 1868. 
=OG. 0. 18  of 1859. 

1 
James, 630, 660, 661 ; Simmons D 669 ; 1 

= I t  would be especially irregular for  a 1 
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Par. 1019 of the Army Regulations, in specifying certain punishments," 
(presently to be considered,) a s  legal for enlisted men, is  but the expression 
of the usage or usages by which these punishments have been sanctioned. 
This paragraph, i t  may be remarlred, is  not viewed as  necessaril?: restricting, 
a t  least in time of mar, the punishme~its imposoble upon soldiers to those 
designated ;" others-hereafter to  be mentioned-being also regarded a s  still 
authorized by the custom of the service and usage of war. 

609 IV. PRINCIPLES GOVERNING TFIE FRAMING AND SUR-

STANCE O F  T H E  SENTENCE IN  GENERAL. 
 

THE SENTENCE MUST CONSTITUTE A CRIMINAL JUDGMENT. 
This principle results from the very nature of courts-martial a s  tribunals 
invested only with a crirninccl jurisdiction and power of pt~nishinent.~' 

.In the first place, therefore, the requirement of the sentence must amount 
to a gumishmmt; otherwise it is not only irregular but of no effect. Thus a 
sentence directing simply that  the accused be " returned to duty " iml~oses 
no punishment, but the reverse, and is therefore no sentence in law." And 
so of the form, adopted in one case, upon a conviction,44-" to be confined 
in a lunatic asylum ;" such a confinement not being properly a n  imprisonment 
or a punishment a t  military law. 

I n  the second place the sentence cannot assume to impose any form of Givil 

liability, whether in  the nature of debt or damages. I t  cannot appropriate or 
dispose of the 1~(:yof a n  accused or impose upon him a f i~za,to the use or for the 
benefit of any incliridual military or  civil, but can forfeit or adjudge the same 
to the United States only." Nor does the fact that  the liability has grown 

out of a criminal transaction, a s  .a liability for money or property stole11 
610 or fraudulently or otherwise illegally obtained by the accused, affect the 

application of the principle: in neither case can the court, by its sentence, 
-

which increases the  term for which a soldier has enlisted is illegal." Par. 1020, 
A. R., now specifically forbids-"sentences imposing tours  of w a r d  duty," addiug-

" T h e  performante of t h e  honorable and important duty of g u a ~ d s  should never be 
 
considered as  punishment." 
 

The punishments recited a r d e a t h  ; confinement ; confinement on bread n ~ l d  water 
diet ; solitary confinement ;hard  labor ; ball and chain, forfeiture of pay and allowances ; 
dishonorable discharge from service, and reprimand, and, for non-commissioned officers, 
also reduction t o  the ranks. 

4 l  G. 0. 9, Third Mil. Dist., 1867. 
42 See Chapter VI. 
43 See G .  0. 47, Army of the  Potomac, 1862;  Do. 5, 20, Dept. of the East, 1865;  

Do. 9, 53, h'orthern Dept., 1865; Do. 65, Drpt. of Arkansas, 1865; Do. 5, Dcpt. of the 
Cumberland, 1866. 

44 I n  n case i n  G. 0. 49, Dcpt. of the Susquehauna, 1864. 
46 G. 0. 21 of 1851 ;DO. 2 Of 1857 ; Do. 18 01 1859 ; G. C .  M. 0. 82, 478, of 1868 ; Do. 

91, Dept. of Va., 1865;  Do. 4, Dept. of Texas, 1865; Do. 33, Dept. of Ala., 1866;  Do. 87, 
Dcpt. of the  Mo., 1868;  Do. 32, Fifth Mil. Mst., 1868;  Do. 37, Dept. of Dakota, 1869; 
Do. 10, Dept. of the South, 1870;  G. 0. 33, Dept. of KO. Ca., 1865;  Do. 7, Dept. of 
thc Tennessee, 1866; Do. 15, Dept. of the hfiss., 1863; Harcourt, 178 ; DIGEST. 414, 
418-9. And compare Warden v. Bailey, 4 Taunt., 78 ;  O'Kelley v. Eatham, RonSe, 462;  
Morris v. Whitehead, 65  No. Ca., 637. 

Pay  cannot now be forfeited by sentence in favor of a " company tailor " or " corn
pany shocfnakrr,*' to  nrliom the accused may he indehted. (G. C. M. 0. 30, Dept. of the 
Gulf, 1876.) Nor can i t  now be forfeited o r  stopped to  satisfy the dues of a " laundress." 
Nor can i t  legally be forfeited t o  pay a "post t rader"  for  articles previously sold by 
him to  the  soldier, or in  favor of the post eochange. 



J AND PRECEDENTS. I 
ons, in specifying certain p ~ n i s h m e n t s , ~  
a1 for enlistea men, is but the expression 
these punishments have been sanctioned. 
I, i s  not viewed a s  necessarily restricting, 
hments imposable upon soldiers to those 
e mentioned-being also regarded as  still 
ce and usage of war. 

hTG T E E  FRAMING AND SUR- 
XNTENCE I N  GENERAL. 

TITUTE A CRIMINAL JUDGMENT. 
y nature of courts-martial a s  tribunals 
ction and power of p~nishment . '~  
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1862; Do. 5, 20, Dept. of the East, 1865; 
kpt .  of Arkansas, 1865; Do. 5, Dcpt. of the I 
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3 of 1859 ; G. C. M. 0. 82, 478, of 1865 ; Do. 
s, 1865 ; Do. 33, Dept. of Ala., 1866 ; Do. 87, 
Dist., 1868; Do. 37, Dept. of Dakota, 1869; 
3, Dept. of No. Ca., 1865; Do. 7, Dept. of 
, Miss., 1863 ; Harcourt, 173 ; DIGEST, 414, 
h u n t . ,  78 ; O'Kelley v. Eatham, Ronre, 462 ; 
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lost t rader"  for  articles previously sold by 
:hange. 
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require the accused to refund to the injured party or to reimburse him for  his 
loss.* 

Nor, further, can a court-martial, in .imposing a pecuniary fine or forfeiture 
of pay, legally require, a s  has  sometimes been done, that the amount shall be 
refunded to, o r  paid into, a particular fund-as a hospital or company fund? 
or be expended for the use of sick soldiers, &c., or be allotted for the support 
of the family of the accused."' Nor can it, in forfeiting the pay of a soldier, 
on conviction of having stolen a sum of money from a disbursing offiwr, require 
that the amount of the forfeiture shall be credited to the account of said 
officer with the United States.?' Further, a military court cannot condemn a n  
accused to return a specific article of property to a person whom he has illegally 
deprived of the same; nor can i t  sentence him to be irnprisoned until he pays 
a certain a m u n t ,  or restores certain property, to a private individual." Thus 
a court-martial, i6 framing its sentence, can recognize no liability or ol~ligation 
on the part of the accused except to  the  United States. 

THE SENTENCE MUST NOT TRENCH UPON THE PROV
611 INCE OF THE REVIEWING AUTHORITY. The court, i n  i t s  sen- 

tence, may not assume a duty or power belonging to the reviewing offi- 
cer or other commander. TKus, it should not attempt to execute i ts  own 
sentence; a s  by adding to a sentence of dismissal of a n  officer-"and he is 
hereby clismissed a c c ~ r d i n g l y , " ~ ~  or, to  a sentence imposing a fine, that  the 
same be enforced in a particular mode or  by a particular official." 

Nor, for the same reason, is it authorized to direct i n  a s e n t e n c e a s  one 
of forfeiture for e x a m p l e t h a t  the offender be "released from arrest, and 
returned or restored to duty;  " 63 nor can i t  direct the assignment or transfer 
of a convicted soldier to  a particular regiment or organization; * or that a 

46 G. C. M. 0. 177, 186, of 1864 ; DO. 478 of 1865 ; DO. 63 of 1868 ; DO. 33, Dept. of 
 
the  East, 1866 ; G. 0. 22, 26, Middle Dept., 1865 ; Do. 37, Dept. of Dakota, 1869 ;G. C. 
 
M. 0. 22, Dept. of the Mo., 1883. And see C.C. 11. 0. 10, Dept. of the  South, 1870, in  
which a direction in a sentence tha t  a portion of the pay of the  accused be appropriated 
to  indemnify the owner of property destro~edby accused, was properly disapproved. 
Any appropriation of this  class by a court-martial i s  in fact  a n  assumption of legislative 
power. 

47 DIGIST, 418-19; G. (5. M. 0. 91, Dept. of Va., 1865; Circ. No. 9, (H. A.,) 1886. 
I n  G. 0. 23, Dept. of Ala., 1866, a sentence imposing a fine, " t o  be appropriated to  the 
use of the  Freedmen's Bureau," was properly disapproved. I n  a case of a sentence, 
published in G. C. M. 0. 217 of 1865, containing a forfeiture of t h e  pay of a soldier, 
" t o  be appropriated for the benefit of the Soldiers' Home, if legal, and, if not, t o  be 
forfeited t o  the U. S. Government," it mas properly directed by the  reviewing authority 
t h a t  " the  forfeiture of pay will be to  the  United States." I t  may be remarked t h a t  
forfeitures, Cc., of soldiers' pay, a re  appropriated for the benefit of the Soldiers' Home 
by operation of law, according t o  the provisions of Sec. 4818, Rev. Sts., and tha t  any 
direction in a sentence in regard to such appropriation i s  unauthorized and surplusage. 

DIGEST, 418 ; G. 0. 2, Middle Mil. Div., 1865. 
 
49G. C. M. 0 .  7, Fourth Mil. Dist., 1868. 
 

G. 0. 18 of 1859. 
s1 James, 630, 660, 661 ; Simmons 5 669 ; De Hart, 197. 
621twould be especially irregular for a court-martial to direct a proceeding against 

a convicted party which it is for the civil authorities t o  initiate. Thus, in a case in 
G .  0. 16, Mountain Dept., 1862, where, to a sentence imposed upon an o5cer  for em
bezzlement, Cc., it was added :-"And the  court orders his property to be seized by 
the  commanding officer of his post and held subject to  future and legal disposition," 
this action was properly disapproved by the reviewing authority and the matter of 
the seizure "respectfully referred to  the  U. S. District Attorney for action.'?
" "This  i s  transcending the  province of a court-martial." G. 0. 47, Army of t'ne 

Potomac, 1862. And see G.  0. 65, Dept. of Ark., 1865, and other Orders noted under 
head of-"The sentence must constitute a criminal jadgment," ante, 

G4 G. C. M. 0.408 of 1864. 
 
616156 0 - 44 - 26 
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may be wholly disregcurded by the latter ir  
properly, however, expressly disapprove thc 
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is convicted ; otherwise i t  will be inconsis1 
finding upon a capital c k r g e  is Not Guilty 
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with the finding and therefore illegal. 

. IT SHOULD DEFINITE m D  UNaM 
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a s  to the form of expressing the sentence 
to specify the punishment by  the word or  I 
the sentence is discretionary, the punish] 
court, (subject to the law of mccximum p~ 
should be stated in  simple, clear, and un  
cision in regard to  details a s  to  convey 

conveyed by the court.= Amounts 
' 614 files to  be  lost, and period-years, 

suspension, &c., should be defined e: 
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tence, it should be correctly given, and ir 
material variame between the sentence a 

Further, where there a r e  imposed twl 
order of the execution of which will be m 
of the accused, o r  the  interests of the 
should be so framed a s  to  indicate clear] 
a re  intended by the court t o  be  execute 

a3 G. 0. 9, 16, Dept. of Ark., 1865. 
M " A  sentence, like any other writing, mu 

meaning can be understood. And always th 
i t  precise and accurate." 1 Bishop. C. P. 
exact, and peremptory." Wharton, C. P. & P 
in clear and unambiguous language" Simm' 

of punishment shall be set forth dehi te ly  r 
of imprisonment that  fails to fix the  t m  
unless corrected on revision. 

86 In  the  absence of any specific provision 01 

br  "months," a s  employed i n  sentences, is t 
in ordinary parlance, and is  held to  mean i 
months. See Moore v.  Houston, 3 Sergt. & 
302; Com. v. Chambre, 4 Id., 143; Sheets 
the Act of March 3, 1875, (applied to  milita 
credits for good conduct of five days " in  eac 

I n  a case in G. 0. 64, Dept. of the Cul 
barrel three hours each day," without addin 
be enforceable for one day only. 

O7 See cases of variance inducing a disa 
DIOIST, 743; also cases in G. 0. 6, Dept. of 
accused was given a s  James in the  specifics 
G. C. M. 0. 117, Mil. Div. Pacific & Dept. of 
specification and finding a s  James W. F., an 
dieerence however in a middle initial is  hc 
and authorities cited in note; also Keene 
Peters, 322 ; Lessee of Dunn v. Gaines. 1 ]Me 
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soldier, sentenced to be dishonorably discharged, be furnished transportation 
to  his place of residence;" or that  a soldier deemed insane be confined i n  
a n  insane asylum?" 

A court-martial, in  awanding the death penalty, need not and should not 
designate in its sentence any time or place for its execution; nor, in connec- 
tion with a sentence of imprisonment in  a military prison or penitentiary, 
should i t  direct that  the same be executed a t  a certain prison or place speci- 
fied: 68 these also a re  particulars properly t o  be determined by the reviewing 

officer. 
612 Again, the  court may not trench directly o r  indirectly upon the remit

ting or mitigating power of the commander. This is in fact done where 
the court-as has occurred in some instances--declares that, in  view of the 
long conhement  undergone by the accused while awaiting trial, or some other 
circumstance indicated, i t  awards no sentence." So, i t  is'done, though less 
directly, where the  court, because of the previous good record of the accused, 
or other extenuating circumstance foreign to the merits, is induced to adjudge 
a mild sentence quite out of proportion to the gravity of the offence committed. 
Sentences of this kind indeed a re  not unfrequently resorted to, but, strictly, 
a s  indicated in  a previous part of this  Chapter, the  court, in  such cases, practi- 
cally invades the province of the commander, whose function alone it  is  to 
determine whether, for  any  cause, the sentence shall be mitigated or remitted.00 

Further, a court-martial has  of course no power to exercise, by i ts  sentence, 
m y  discipline or  authority over the accused beyond the limits of his punishment, 
or over any other person within the command. Thus where to a sentence of 
reduction to the ranks i t  was added by the court that  the accused be precluded 
from holding any position a s  a non-commissioned officer for  six months, such 
addition was disapproved a s  unauthorized, since the court could not prevent 
the regimental commander from promoting the accused if thought expedient." 

Similarly illegal was the action of a court, which, i n  imposing confinement 
613 and forfeiture, upon a conviction for drunkenness, added in the sentence 

that the sutler should be ordered not to sell the accused "anything on 
credit " thereafter.62 

I t  need scarcely be added that any direction in a sentence which transcends 
the authority of the court, and encroaches upon that  of the reviewing officer, 

65 G. 0. 44,Dept. of the N. West, 1863. 
"G. 0. 49, Dept. of the Susquehanna, 1864,cited ante. 
G r D ~ ~ ~ ~ ~ ,112; Tytler, 327; Griffiths, 87; De Hart, 196; also, as  to the similar rule 

in civH cases, Com. v. Webster, 5 a s h . ,  407; 1 Bishop, C. L. O 951; 1 Id., C. P., 5 1311. 
S8See G. 0.9, 16, Dept. of Ark., 1865; G. C. M. 0. 12, 13, Dept. of the Col., 1882; 

Circ. 4,Dept. of Penna., 1865. 
"In G. C. M. 0. 8, Dept. of Cal., 1874, in a case in  which the court, i n  view of 

the long confinement of the accused prior to  trial, concluded not to impose any punish- 
ment upon the conviction, the Dept. Commander, Gen. Schofleld, remarked a s  fol
lows :-" It is the duty of a court in all such cases to decide upon and award a sen
tence which shall be appropriate to the offence of which the  prisoner shall have been 
convicted, and to leave to the Reviewing Authority-upon a proper representation of 
the  facts through a recommendation to  clemency or otherwise--to take such action 
a s  may seem to  him demanded i n  the interests of justice." And see a similar case 
in G. 0. 69, Dept. of Dakota, 1870. 

eOInG. C. M. 0. 163, Dept. of the Mo., 1882, Gen. Pope, referring to the discretion 
of the court as  to the awarding of sentence, says :-" It was never contemplated that  
the exercise of this discretion should usurp or encroach upon the pardoning power, re
siding only with the reviewing authority or the Chief Executive." And see Do. 8,
Dept. of Cal., 1874;G. 0. 57,Dept. of Dakota, 1867;Do. 20, Dept. of the South, 1866. 

O1 G. 0. 10,Dept. of N.Mexico, 1865. 
" G .  0. 35, Army of the  Potomac, 1862. 
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may be wholly disregarded by the latter in his action upon the case.'= He will 
properly, however, expressly disapprove the objectionable portion. 

THE SENTENCE SHOULD BE CONSISTENT WITH THE FINDING. 
By this it is meant that  the sentence must not impose a punishment not author- 
ized by the &ding. Thus, where there are several charges, and  the accused 
is  acquitted upon some and convicted upon others, the sentence must adjudge 
only such punishments as a r e  authorized for  the offences of which the accused 
is convicted: otherwise it will be inconsistent with the finding. So, where the .. 

finding upon a capital charge is Not Guilty but Guilty of conduct to the  prejudice 
of good order and military discipline, a sentence of death will be inconsistent 
with the finding and therefore illegal. 

IT SHOULD DEFINITE AND UNaMBIGFUOUS IN TERNS. Where the 

punishment is one made mandatory upon the court, there need be no question 
a s  to the form of expressing the sentence; it being proper and s m c i e n t  merely 
to  specify the punishment by t h e  word or  words employed in the  Article. Where 
the  sentence is discretionary, the punishment or punishments selected by the 
court, (subject to the law of mamimum punishments, i n  cases of enlisted men,) 
should be stated in  simple, clear, and unmistakable terms, and with such pre- 
cision in regard to details a s  to convey the exact particulars intended to be 

conveyed by the court.% Amounts of forfeitures and dues, numbers of 
614 files to be lost, and period-years, months,= days,: &c.--of imprisonment, 

suspension, &c., should be defined explicitly and with certainty. Where
a s  i s  usual but not essential-the name of the accused is repeated i n  the sen- 
tence, i t  should be correctly given, and in such form that  there will appear no 
material variance between the  sentence and the mding  or  ~ h a r g e . ~  

Further, where there a r e  imposed two or  more different punishments, the 
order of the execution of which will be material in affecting the status or rights 
of the accused, o r  the  interests of the service o r  of discipline, the  sentence 
should be so framed a s  to indicate clearly the  order in which the punishments 
a r e  intended by the court t o  be executed. Thus where a soldier is sentenced 

G. 0.9,16,Dept. of Ark., 1865. 
a "A sentence, like any other writing, must, to be valid, be in such terms that its 

meaning can be understood. And always the court should take especial care to make 
i t  precise and accurate." 1 Bishop, C. P. % 1297. "The sentence must be deflnite, 

exact, and peremptory." Whal'ton, C. P. & P. 5 923. " I t  should obviously be expressed 
in clear and unambiguous language-" Simmons f 644. "So that the kind and degree 
of punishment shall be set forth definitely and precisely." De Hart, 196. A sentence 

of imprisonment that fails to fix the t m  is inoperative, and should be disapproved 
unless corrected on revision. 

0s In the absence of any specific provision on the subject in our law, the word " month " 
br "months," as  employed in sentences, is treated as  meaning precisely what it means 
in ordinary parlance, and is held to mean in the civil practice, viz. calendar month or 
months. See Moore v .  Houston, 3 Sergt. & Rawle, 184; Brudenell v. Vaux, 2 Dallas, 
302;Com. v. Chambre, 4 Id., 143; Sheets v. Selden, 2 Wallace, 178, 190. And note 
the Act of March 3, 1875, (applied to military cases by G. 0. 64 of 1875,)in regard to  
credits for good conduct of five days "in each and every calendar month," LC. 

In a case in G. 0. 64,Dept. of the Cumberland, 1868, a sentence " to  stand on a 
barrel three hours each day," without adding the number of days, was properly held to  
be enforceable for one day only. 
a See cases of variance inducing a disapproval of the proceedings, referred to  in 

DIGEST,743; also cases in G. 0. 6, Dept. of La., 1868,where the Christian name of the 
accused was given as James in the specification and John in the sentence; and case in 
G. C. M. 0. 117,Mil. Div. Pacific & Dept. of Cal., 1881,where the same appeared in the 
specification and finding as James W. F., and in the sentence a s  WCZlianz E.P. A mere 
difference however in a middle initlal is held to constitute no variance. DIQBST, 743, 
and authorities cited in note; also Keene v .  Meade, 3 Peters, 1; Gaines u. S.tiles, 14 
peters, 322; Lessee of Dunn v. Gaines. 1McLean. 321. 
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or by a remission on the part of the prf 
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DISMISSAL OR CASHIERING. D 
regarded as  quite distinct in  military 1 
a dishonordble sepnr:~tion from the ser 

7 4 D 1 ~ ~ s ~ ,  444, 698. The legal erect wi 
twice successively tried, and has received a 
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commenced to be executed, at  the date 
sentence, when approved, will be cumulative 
containing.ruling of the Sec. of War in 
Judge Advocate General. 

76 See case in G. 0. 10, Dept. of W. Va., 1 
TOG. 0. 94, Dept, of the &lo., 1867; DO. 

Dept. of the East, 1873 ; DTGEST. 42. It  wa 
77 DIGesT, 4 1 6 1 7  ; U. S. v. Landers, 92 1 

are pars. 128 and 1514. 
58 By Secs. 1996, 1998, Rev. Sts. 
7s From the French casser, to break. 
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both to dishonorable discharge and a term of confinenlent, and i t  i s  proposed 
by the court that the former punishment shall be-as it  is  in general preferable 
that it should be--executed before the latter, the sentence should rend that  
he be discharged and then confined, &c., or i n  terms to such effect.@ 

TO BE ENTIRE AND SINGLE. I n  the absence of any statutory di- 
615 rection on the subject, usage h a s  established that  the sentence of a court- 

martial shall be, in  every case, a n  e n t i r e t ~ ;that  is  to say that there 
shall be but a single sentence covering all the convictions on. all the charges 
and specifications upon which the accused is found guilty, however separate and 
distinct may be the different offences found, and however different may be 
the punishments called for by the offence^.^^ 

NOT TO STATE THE VOTE, EXCEPT I N  A CASE OF DEATH SEN- 
 
TENCE. Although not required by law-by Art. 96 or otheiwise-it is the 
 
uniform practice to add to a capital sentence that  the same is  coucurred in 
 
by two-thirds of the court. But in no other case can the vote be stated in 
 
the sentence; nor can i t  be stated that the vote mas unanimous, without a 
 
riolation of the members' oath prescribed by Art. 84." 
 

SENTENCES TO BE SEPARATE FOR JOINT ACCUSED. Where several 
persons are  charged and tried together for the same obence or obences, anh 
all, or more than one, a r e  convicted, separate elztire sentences should be ad- . 
judged to each, precisely a s  if they had been separately tried. Different Llun- 
ishments may, and, wliere the measures of their criminality are  materially 
different, should, be imposed upon the several individuals; but, even though 
the same punishment be awarded to each, the sentences-like the findings- 
should be formally distinct." 

CUMUUTIVE SENTENCES, HOW TO BE FRAMED. Where a person, 
while under sentence of imprisonment, i s  a g a h  brought to trial and sentenced 
to a further measure of the same punishment, it is usual in  the civil practice 
for the sentence to specify that  the second imprisonment is to begin a t  the 

expiration of the first, indicating the date of such expiration." At 
616 military law, homevelr, i t  is not habitual, nor is i t  necessary, so to specify? 

or otherwise to direct in  terms that  the second punishment, (of imprison- 
ment, forfeiture, or suspension,) is to be executed a s  additional to or con
tinuous upon the first. It is sufficient and almost invariable to frame such 
punishment i n  the usual form, a s  a n  independent sentence; the mere fact that 
a similar sentence is  pending and being executed a t  the time determining of 
itself that the second sentence is to be treated not a s  concurrent but as  n 
distinct additional penalty of which the execution is to commence u ~ o n  the 
completion of the first, i. e. when the same is terminated by its due expiration, 

"Where this is not done, it is in general to be inferred, and in our present prac- 
tice is inferred, that the punishment first mentioned i s  the one intended to be first 
executed. See DLG~ST, 357. 

As to the civil practice, see Wharton, C. P. &- P. 5 910, 911 ; 1 Bishop, C. P. 9 
13251334.. - - -. 

''See similarly as  to the statement of the Finding, in Chapter XIX. 
"Where there are joint defendants, the sentence should be " in form several, not 

joint." 1 Bishop, C. P. B 1035. And see Wharton, C. P. 6: P. 1 312, 314 ; U. S. u. 
Ismenard, 1 Cranch C., 150;  Simmons 5 644. 

A joint sentence, where all are alike convicterl of tlin same offence or offences, woultl 
indeed be legal and operative at  military law, though irregular and exCrptio~~al as to form. 

72 See Wharton, C. P. & P. 932; 1 Bishop, C. L. 1 953. 
ISRecent instances in which i t  was done in the sentence are found In G. C. Id. 0. 

24, 39, Dept. of Cal.. 1886. 
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a term of confinement, and i t  i s  proposed 
nent shall be--as it  i s  in general preferable 
the latter, the sentence should rend that 
tc., or in terms to such effect.&' 
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ences:' 

XCEPT I N  A CASE OF DEATH SEN- 
law-by Art. 96 or othelrvise--it is the 
sentence that  the same is concurrecl ill 

no other cas6 can the vote be stated in 
ha t  the vote was unanimous, without a 
ibed by Art. 84.1' 

FOR JOINT ACCUSED. Where several 
er for the same offence or offences, anh 
separate entire sentences sliould be ad- . 

ad been separately tried. Different pun- 
ires of their criminality are  materially 
le several individuals ; but, even though 
each, the sentences-iike the findings- 
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second imprisonment is  to begin a t  the 
ing the date of such expiration." At 
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C. P. & P. 5 910, 911; 1 Bishop, C. P. 5 

Finding, in  Chapter XIX. 
se~itence should be " i n  form several not 
Wharton, C. P. & P. 312, 314 ; U. 's. v. 
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thouah irregular and exCeptio11al a s  to form. 
, c. L. $3 953. 
in the  sentence are faund hi G. C. M. 0. 
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or by a remission on the part of the proper superior authority. The s ~ o n c !  

sentence is thus made cumulative simply by operation of law?' 
I t  may be aclclecl that  a punishment, to  be cumulative, lllost be one capable 

of being independently executed. Where a court-martial bas imposed upon 
an accusecl a penalty which, from i t s  nature, cannot be executed more than 
once, a s  dishonorable discharge 01- forfeiture of all pay, and such penalty has 
been approved ancl has taken effect, i t  will be futile and superfluous to re
peat it  in framing a subsequent sentence. I n  such a case, the court will, in  
the first instance, have eshnusted i ts  power over the subject, so f a r  a s  con- 
cerns: the particular penalty." 

THE SENTENCE SHOULD NOT EMBRACE PENALTIES R$SULTING 
BY OPERATION OF LAW. Thus the sentence of a deserter need not and 
should not contain a direction to the effect that  he make good the time lost 

by his unauthorized absence? or that  he incur the forfeitures specified 
617 in the Arnly Reg~latio11~,11 or that he be subjected to the loss of civil 

rights prescribed by the statute law; the same being all penal conse- 
quences attaching up011 the (approved) conviction, independently of the sen- 
tence. So, ill uonvictillg a n  officer under Art. 6 or Art. 14, (providing for the 
punisllinent of false ~uusters, &kc.,) it is not essential to add, i n  connection 
with the dismissal to be adjudged, that  the accused be disabled from holding 
office or en~ployn~ent in the public service, since this disability must necessarily 
result from the judgment of the court. 

.These mill be presented in the following order :-I. Punishments legal and 
appropriate for officers: 11. Punishmellts legal and appropriate for both offi- 
cers and enlisted men : 111. Punishments legal and appropriate Sor enlisted men 
only. 

I. PUNISHMENTSLEGAL AND APPROPRIATE FOR OFFICERE. 

These a re  Dismissal or Cashiering, Disqualification for office, Suspension, 
Loss of relative rank or files, Reprimand or  Admonition, and Apology. 

' DISMISSAL OR CASHIERING. Dismissal and cashiering 70 were formerly 
regarded as  quite distinct in  military law;  the latter involving, in  addition to 
a dishonordble separation from the service, a disability t o  hold military office 

OF DIGEST, 444, 698. The legal effect will be the same whole the soldier has been 
twice successively tried, and has received a t  each trial a term or  quantity of the same 
punishment, but the first sentence has  not been promulgated a s  approved, or  has  not  
commenced to  be executed, a t  the date of the second sentence. Here the second 
sentence, when approved, will be cumulative upon the  first. See par. 1029,Army Regs., 
containing,ruling of the Sec. of War in  concurrellce with a previo~ls opinion of the 
Judge Advocate General. 

76 See case in G. 0.10,Dept. of W.Va., 1862. 
70 G. 0.94,Dept. of the Mo., 1867; Do. 21,Dept. of the  Lakes, 1873;G. C. M. 0.74, 

Dept. of tbe East, 1873 ;DIGEST,42. It was formerly held contra. G.0.45 of 1843. 

77 DIGEST, The special regulations referred t o  41G17;U. S. v .  Landers, 92 U.S., 79. 
a r e  pars. 128 and 1514. -


78 By Secs. 1996, 1998, Rev. Sts. 
 
79 From the French Gasser, to break. 
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claim or embezzlefnent, in violation of Arl 
direct " i n  regard to the  publication of tb 
scribed in the lOOth Article. 

Execution of t h i s  punishment. This I 

of law, immediately upon. approvaj_ or  col 
Upon the day of the official announceme 
confirmation by the proper authority of I 

military service, his connection with the : 
a ciwilian. I n  some instances the  day o 
that ofsthe final action giving effect t o  t h  
a certain period will elapse after the date 
gation i n  General Orders before the offic 
same. I n  such cases, the general rule is 
a s  taking effect on the day on which the  
is thus confirmed, is received by him, by 
mulgated a t  the post or station at which 
military persons are  i n  general bound tc 
cially promulgated a t  their stations ; '' a1 

contrary, a n  officer will be presume 
620 confirming a sentence dismissing I 

which the same was  published or 
may happen, however-and this especial\ 
promulgation or receipt, the officer ma3 
cannot in fact take notice of the  Order. 
upon which, (irregularly o r  because of sc 
or he  may be absent sick in  a distant 1 
hands of the enemy. I n  cases of this cl 
will rebut the presumption indicated, : 
charged with notice of the confirmation 
take effect, until  actual official notice c 
him." 

The phrase, sometimes added t o  the 
published in General Orders, that  the ] 

army from the date of this order," is SI 

action required, and of no legal effect in 
goes into operation. The dismissal does 
the order, according as  the officer may o' 
on its date. 

It need hardly be added that, even w' 
fault of the reviewing officer, occurred i 

as See the general rule a s  stated i n  G. 0. I 

illustrated in G. C. M. 0. 20 of 1874; DO. ' 
 see G. 0. 2, Dept. of Va. & No. Ca., 1865 

DIGEST, 545 ; O'Brien, 85. 
"DIGEST, 545. And compare Simmons ! 

290, where a n  executive order of dismissnl 
date but  a t  the subsequent date of i t s  rec 
Gonld v. U. S., 19 Ct. Cl., 593, in a case o 
discharged during the la te  war, but  who 
a t  the end of three months, it was held th  
notice reached him. Note also the  similar 
war, and recognized in Mimmack v. U. S., 0 
G. 0. 103 of 1864,-that a n  o5cer's reg.@ 
order accepting, but a t  the date  on which 1 
pare also G, 0. 80 of 1880. 
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and thus constituting a more severe punishment than the former.80 The 
two a r e  now classified as separate punishments in the  British Army 

618 Act? but in  Our law and practice all such distinction has long ceased to 
exist, cashiering having become identical with d i s m i ~ a l . ~ '  In  all the 

present Articles of war  in  which this punishment is named except two-the 8th 
and 50th-"dismissed" is the word adopted, and in those "cashiered" was 
retained apparently through inadvertence. I n  sentences of courts-martial, as 
also in  the common military parlance, "cashiering" or "cashiered" is now 
most rarely used, and "dismissal" will therefore be here exclusively employed 
in treating of this punishment. 

Dismissal by sentence, i t  need hardly be observed, is simply a n  expulsion 
of the officer from the military service, carrying with i t  no leg& d i ~ a b i l i t y . ~  
A dismissed officer is not as such disqualified to  hold either military a or civil 
office: disqualification for office is, in  our military law, a s  will hereafter be 
noticed, a separate and distinct punishment. 

Dismissal, to the exclusion of a a y  other punishment, is required, by Arts. 5, 
6, 8, 13, 15, 18, 26, 27, 28, 38, 50, 59, 61 and 65, to be adjudged upon conviction 
of the offences in  these Articles specified. I t  is also legally impsable upon 
conviction of any offences of which th6 punishment is made discretionary with 
the court, and may therefore be adjudged under any of the Articles, other than 
those last named, which relate to  the offences of officers-except only Art. 57 
which enjoins, exclusively, the death penalty. 

Form of t h e  sentence. The proper form of the sentence is-" to be dis- 
missed," or c' to be dismissed the service," o r  " to be dismissed the service 
(or 'military service') of the United States." The term "dishonorably," 
though sometimes employed, need not be expressed, the notion of dishonor be- 
ing necessarily involved i n  a dismissal by sentence. Nor, a s  it has already 

been noticed, is i t  proper to  add-is and he is  hereby dismissed accord- 
619 ingly," since it is  not the  sentence that  dismisses o r  can dismiss the 

officer, but its approval or confirmation by the reviewing a ~ t h o r i t y . ' ~  
When the dismissal is "for cowardice or  fraud,"-as where i t  is adjudged 

on conviction of misbehaviour before the enemy i n  violation of Art. 42, or of 
some offence to the fraud of the  United States, a s  presenting a fraudulent 

McNaghten, 12-16 ; Hough, 123-130 ; -Maltby, 89, 92 ; O'Brien, 274-5 ; 2 Opins. At. 
Gen., 289; DIGBST, 214; G. 0. 17, Dept. of Fla., 1866. Note also case i n  James, 377,
and Simmons 1 116, in  which a sentence of cashiering was mitigated to  dismissal. 

A form of this punishment in  Arts. 9 and 10, (Sec. I,) of Charles I, is-to be 
"cashiered t h e  army without pay or passport." I n  Art. 165 of the  Code of Gustavus 
Adolphus i s  a peculiar provision, t h a t  a " superior o5cer  " who '' shall sol~ici te  for any 
man t h a t  is lawfully convicted" by a court-martial, "unless it be for  his  very neere 
kinsman for whom nature compels him to  intercede, * * * shall be held a s  odious 
a s  the delinquent and ceshiered from his charge." 

'81 Sec. 44. "Cashiering renders a person unfit to serve her Majesty again in  any 
capacity." Story, 95. 

"De Hart, 194 ;Ben&, 44;  G. C. M. 0. 103 of 1875 ; DIcesT, 214, 355-6. 
=It entails merely, where adjudged on conviction of cowardice or  fraud, and af ter  

the sentence has been publighed a s  indicated in Art. 100, the loss of the  privilege of 
associating with officers of t h e  army. 

%If reappointed and confirmed by t h e  Senate. (Sec. 1228, Rev. Sts.) It i s  other- 
wise a s  t o  naval officers, who, when dismissed by court-martial, cannot again reen te r  
the  navy a s  officers. (Sec. 1441, R. S . )  

8 6 P ~ ~ t p ~ n i n g ,by sentence, a dismissal till af ter  the execution of another punishment 
imposed by the  same sentence, is u proceeding unknown i n  our military service, but  
seems to be sometimes resorted t o  in  the naval practice. Thus, i n  G. C. M. 0. 27, 
Navy Department, 1887, a n  o5cer. convicted of fraud, embeaslement, desertion and 
ather  offences, i s  sentenced to imprisonment for  three years and to be dienviesed a t  the 
end of that t e rn .  This sentence is duly approved and confirmed. 
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claim or embezzlement, in violation of Art. 60,-the sentence should "further  
direct" in  regard to the publication of the crime, punishment, &c., a s  i s  pre- 
scribed in the 100th Article. 

Execution of this punishment. This punishment i s  executed, by operation 
of law, immediately upm approvaJ-or confirmation, and ?aotice to  the officer. 
Upon the day of the official announcement to  a n  officer of the approval or 
confirmation by the proper authority of a sentence dismissing him from the 
military service, his connection with the army a t  once ceases and he  becomes 
a civilian. I n  some instances the day of actual notice will be the same a s  
that  ofethe final action giving effect t o  the sentence. In other cases, however, 
a certain period will elapse after the date  of the confirmation and i ts  promul- 
gation in General Orders before the  officer can be officially informed of the 
same. I n  such cases, the general rule is that  the  sentence shall be considered 
a s  taking effect on the day on which the Order, i n  and by which the  sentence 
is  thus confirmed, is received by him, by official mail or telegram, or  is pro
mulgated a t  the post or station a t  which he is serving or held in  arrest:' A11 
military persons a re  in  general bound to take notice of General Orders offi- 
cially promulgated a t  their stations;" and, i n  the absence of evidence to the 

contrary, a n  officer will be presumed to have been informed of a n  Order, 
620 confirn~inga sentence dismissing him from the service, on the day on 

which the same was  published or received, a t  his post or station." I t  
may happen, however-and this especially in time of war-that, on the day of 
promulgation or  receipt, the officer may be involuntarily absent so that  he  
cannot in fact take notice of the Order. Thus he may be absent on some duty 
upon which, (irregularly o r  because of some emergency,) he has been ordered, 
or he may be absent sick in a distant hospital, or may be a prisoner in  the  
hands of the enemy. I n  cases of this character, proof of the fact of absence 
will rebut the presumption indicated, and the officer will, properly, not be 
charged with notice of the confirmation of t h e  sentence, nor will his dismissal 
take effect, until actual official notice of the  same a s  confirmed is  given t o  
him." 

The phrase, sometimes added to the official approval of a dKsinissal, asl 
published in General Orders, that  the  party "ceases to  be an officer of the 
army from the date of this order," is surphsage, being no proper part of the 
action required, and of no legal effect in fixing the date on which the dismissal 
goes into operation. The dismissal does or does not take effect a t  the date of 
the order, according as  the officer may or not receive official notice of the same 
on its date. 

I t  need hardly be added that, even where a considerable delay has, without 
fault of the reviewing officer, occurred in  acting upon a sentence of dismissal, 

86 See the general rule a s  stated in G. 0. of Jan. 14, 1831, and Do. 103 of 1864, and 
illustrated in G. C. M. 0 .  20 of 1874; DO. 42 of 1879; DIGEST, 366, 545. 

See G. 0 .  2, Dept. of Va. & No. Ca., 1865 ;O'Brien, 85. 
aDIGEST, 545 ; O'Brien, 85. 
"DIGEST, 545. And compare Simmons 5 788; also Allstaedt v. U. S., 3 Ct. Cl., 

290, where a n  executive order of dismissnl was held to  have taken effect, not a t  i ts  
date but a t  the subsequent date of i ts  receipt by the  ofecer a t  his station. So, in 
Gould v .  U. S., 19 Ct. Cl., 593, i n  a case of an offlcer of volunteers mustered- out and 
discharged during the late war, but who did not receive notice of such action til) 
a t  the end of three months, it was held that  his discharge did not take effect till the 
notice reached him. Note also the similar principle imorporated in the 49th Art. of 
war, and recognized in Mimmack v .  U. S., 87 U. S., 426, Barger v. U. S., 6 Ct. Cl., 35;  
G. 0 .  103 of 1864,-that an officer's resignatbn takes effect not  a t  the date of the 
order accepting, but a t  the date on which he i s  offlcially notifled of such order. Com
pare also G. 0. 80 of 1880. 
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statutes," disqualification or ineligibility f 
a punishment but a s  a legal consequence I 

tion of crime in cases of civil officials. 
In  our military codei disqualification, (e: 

have been invol~ed  i n  cashiering,) has  nev 
distinct punishment, though in some of the 
for example-it h a s  been attached as  a k 
dismissal. The authority therefore for di 
ment by sentence must rest upon usage. 

I n  a case of a contractor tried 
623 (under the Act of July 17, 1862, S. 

from thereafter contracting for navz 
pronouncing against the legality of this 
sentence of incapacity or disability does n 
discretionary punishments allowable by the 
era1 proposition, however, this statement o 
vious General Order of the Navy Departm 
the United States had been expressly reco 
for naval courts-martial, and in the armv : 
sanction to this form of penalty. Prior t 
ment, though from time to time imposed, 
early date, however, in the war i t  was fl 
the period from that date to illarch, 18% 
and approved in two instances,) the auth 
twelve cases published in Orders, in wl 
court-martial in  connection with dismissa 

being in most cases gmerd, i. 
624 nzilitary office merely, but extendin 

the United States. 

"Revised Statutes, Secs. 243, 1229, 1441 
2233, 2873, 3167, 3890, 4187, 4188, 4373, 42 
5502, 5508, 5582. The disabilities attached 
desertion have been elsewhere remarked upon. 

In  a n  early case mentioned i n  2 Journal 
dismissing 12 Lieutenants of the Navy, rendel 
holding any cornmission o r  warrant  under t h e  

This punishment was oncQ not unfrequentl~ 
New England. See Riilitia Reporter, 145 ; P 
Capt. S. Watson, e t  al; Resolve of Mass. Leg 
cases of Col. Robt. Gardner and Majors Benj. I 

On 12 Opinb., 528. (1868.) 
lrm Had thc ruling been confined to the s 

scarcely have been subject t o  exception. L a  

to recognize disqualification as  a not illegal ] 

Gen. Porter's case, where h e  refers t o  it as  
be a t  any time "remitted by the exercise of th  
note 3, post .  

G. 0. 44 of 1864. 
Instances a re  found in G. 0. of April 2, 

1829; Do. 15 of 1860. 
See the numerous cases collected in the 

published, and approved in the Orders cit6d 
cases as  those of Maj. Gen. Porter, Brig.' Gc 
M. C., &c. I n  the case of the former, the di  
qualified from holding any office of t rus t  or I 
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the same cannot legally be made, by the order of that  officer, to take effect a s  
of a date prior to that  of his  final action,-as of t h e  date; for example, of the 

actual adjudging of the sentence by the court. 
621 Dismissal with ignominy. I n  time of war, courts-martial have some- 

times directed in  sentences of dismissal that  the  same be accompanied 
by certain minor penalties impressing the dismissal with a n  ignominious ch:lr- 
acter-such as  taking away or  breaking the sword of the officer, or cutting off 
his shoulder straps or other insignia of rank, publicly in presence of the com- 
mand to which he i s  attached?' I n  a few cases, upon conviction of misbehaviour 
before the enemy, i t  has been directed in  the sentence that  the officer be paraded 
in front of the command bearing a placard inscribed with the word "coward," " 
and further even that  he  be drummed out of the service." 

Such additional penalties a r e  commonly executed through the  ofiicer of the 
day o r  adjutant, after the reading of the order promulgating the approval 
of the dismissal, a t  a parade or on some other occasion of the formal assembling 
of the  ~ommand.~ '  

DISQUALIFICATION FOR OFFICE. This punishment, though 
622 formerly, by a provision of the  British Mutiny Act, specifically legalized 

in cases of embezzlement and some offences of a similar nature, ceased 
subsequently to be thus authorized,= and is not included in the list of legal 
punisllments contained in the present A r n ~ y  Act.96 I n  the American civil courts 
disqualification to hold office seems to have been recognized a s  n common-lav 
punishment for treason," but does not appear to have been employed in othel 
cases except where expressly authorized by statute." I n  sundry U. S. 

See cases i n  G. C. M. 0. 61, 117, 285, 315, 332, of 1865; G. 0. 25, Mountain Dept., 
1862 ; Do. 9, Dept. of the Cumberland, 1862 ; Do. 55, 60, Army of t h e  Potomac, 1863 ; 
Do. 19, 27, Id., 1864; G. C M. 0. 16, Id., 1865; G. 0. 3, Dept. of W. Va., 1863 ;Do. 73, 
Dept  of Va. & No. Ca., 1864; Do. 29, Dcpt. o f  the Gulf, 1864; Do. 4.3, Dept. of La., 
1865; Do. 8, Dept. & Army of the  Tenn., 1865; G. C. M. 0. 19, Dept. of Ky., 1865. I n  
a n  old Order-G. O., Seventh Mil. Dist., Jan.  2% 1815, the form i&" to  have his srno1.d 
broke over his head." And see sentence of Capt. Manning, post. Punishments nf this  
class a re  more common i n  foreign armies. I n  a !ate case in  France, tha t  of Captain 
Albert Dreyfus, a n  artillery officer on  duty a t  t h e  Ministry of War, convicted of di6
closing State  secrets t o  the German government, the  sentence was-Imprisonment for 
life i n  a fortress and  degradation from al l  military rank and honors. I n  the execution 
of this punishment the  name of the  accuscd was struck from the army rolls; and, in 
t h e  presence of the  garrison of Paris, his  sword was broken and his bnttons and military 
insignia were stripped from his uniform, and thus degraded he was marched along 
the four sides of the square in  which the troops were formed. (January, 1895.) 

G. C. M. 0. 332 of 1865 ; G. 0.19, 27, Army of. the Potomac, 1864 ; Do. 73, Dept. 
of Va. & No. Ca., 1864. 

G. 0. 73, Dept. of Va. & No. Ca., 1864. I n  a case i n  G. 0. 9, Dept. of the Cuinberland, 
1862, it was directed in t h e  sentence t h a t  tbe  officer, af ter  being publicly stripped of his 
insignia of rank, be "conducted by the guard without the lines of the command." In 
a n  Order of the  Revolutionary per iod-4 .  O.,Hdqrs., Valley Forge, March 14, 1778-tho 
Commander-in-Chief, (Washington,) approves a sentence of a Licutenant-" to  bn 
dismissed with infamy," a n d  ordws him " t o  be drummed out  of camp to-morrow morning, 
by al l  the  drums a6ci fifes in t h e  Army, never to  return." 

See Order last cited ; also G. 0. 25, Mountain Dept., 18G2. 
arSimrnons 5 666. Tbc first instance of a sentence of disqualification tha t  I have 

met with in  American history was t h a t  adjudged Capt. Manninz, British Army, tried 
for surrendering New York t o  the Dutch in 1673, and sentenced to  havc his " sword 
broke over his head in public be fo~e  the  City Hall, and  himself rendered incapable of 
wearing a sword and of serving his Majesty for the  future, in  any public t rust  in 
the government." Barber, Hist. Col., New York, 19-20. 

Sec. 44. 
 
-Barker v. People, 20 Johns., 451. 
 

Com. y. Jones, 10 Bush, 725, Brackett v. McCarty, Id., 758. 
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y the order of that officer, to take effect as 
action,-as of the date; for example, of the 
nce by the court. 

In time of war, co~~rts-mart ia l  hove somt)- 
)f dismissal that  the same be accompanied 
ng the dismissal with an ignominious char- 
king the sword of the officer, or cutting ofC 
a of rank, publicly in presence of the com- 
few cases, upon Conviction of misbehaviour 

d in the sentence that  the officer be paraded 
lacard inscribed with the word " coward," " 
d out of the  service.93 
~monly executed through the  oficer of the 

of the order promulgating the  approval 
'me other occasion of the formal assenibling 

IR OFFICE. This punishment, though 
e British Mutiny Act, specifically legalized 
some offences of a similar nature, ceased 
" and is not included in the list of legnl 
Army lict." In  the American civil courts 
.o have been recognized a s  a common-lan 
ot appear to have been employed in othel 
lorized by s t a t ~ l e . ~  IE sundry U. S. 

, 315, 332, of 1865; G. 0. 25, Mountain Dept., 
862; Do. 55, 60, Army of t h e  Potomac, 1863; 
1865; G. 0. 3, Dept. of W. Va., 1863; Do. 73, 

lept. of the  Gulf, 1864; Do. 43, Dept. of La, 
1865; G. C. M. 0. 19, Dept. of Ky., 1866. In  
an. 22, 1815, the form is-" t o  have his sword 
of Capt. Manning, post. Punishments of this 
i. I n  a !ate case i n  France, that  of Captain 
t y  a t  t h e  Ministry of War, convicted of dis- 
m m e n t ,  the sentence was-Impri3onment for  
1 military rank and  honors. I n  the execution 
sed was struck from the army rolls, and, in  
word was broken and his buttons and military 
, and thus degraded he was marched along 
roops were formed. (January, 1895.) 
7, Army of the  Potomac, 1864; Do. 73, Dept. 

I n  a case i n  G. 0. 9, Dept. of the  Cumberland, 
the  officer, af ter  being publicly stripped of his 
lard without the lines of the  command." In 
I., Hdqrs., Valley Forge, March 14, 1778-the 
lves a selltence of a Lieutenant-" t o  be 

be drummed out  of camp to-morrow morning, 
'r to return." 
untain Dept., 18G9. 
f a sentence of disqualification tha t  I have 
djudged Capt. Manning, British Army, tried 
in 1673, and sentenced to have his "sword 
:ity Hall, and himself rendered incapable of 
?sty for the  future, in  any public t rus t  in 
Pork, 19-20. 

. McCarty, Id., 758. 
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statutes,8s disqualification or ineligibility for office has been imposed not as 
a punishment but a s  a legal consequence upon removal from office o r  convic- 
tion of crime in cases of civil officials. 

I n  our military code, disqualification, (except a s  i t  may, a t  a n  early period 
have been invol~ed  i n  cashiering,) has  never been specifically authorized a s  a 
distinct punisllment, though in some of the Articles-the present 6th and 14th 
for example-it has  been attached as  a legal consequence to the  sentence of 
dismissal. The authority therefore for disqualification as a military punish- 
ment by sentence must rest upon usage. 

I n  a case of a contractor tried in  1865 by a naval court-martial, 
623 (under the Act of July 17, 1862, s. 16,) and sentenced to be excludecl 

from thereafter contracting for naval supplies, the  Attorney General, in  
pronouncing against the legality of this sentence, observes generally :-" A 
sentence of incapacity or disability does not seem to fall  within the range of 
discretionary punishments allowable by the usage of the service." O9 AS a gen
eral propositiorl, however, this statement of the law is too b r ~ a d . ' ~  I n  a p r e  
vious General Order of the Navy Department,' disqualification for 'office under 
the United States had been expressly recognized as a n  authorized punishment 
for naval courts-martial, and in the army a long series of precedents had given 
sanctiou to this form of penalty. Prior to  the bte war, indeed, this punish- 
ment, though from time to time imposed, was not a common one? From a n  
early date, however, i n  the war i t  was  frequently resorted to, and, including 
the period from that date to March, 1870, (in which month i t  was imposed 
and approved in two instances,) the author has  noted some one hundred and 
twelve cases published in Orders, in which this penalty was adjudged by 
court-martial i n  connection with dismissal; '-the disqualification pronounced 

being in most cases general, i. e. not confined t o  the h-olding of 
624 nzilitwy office merely, but extending to the holding of any office nnder 

the United States. 

Revised Statutes, Secs. 243, 1229, 1441, 1734, 1781, 1782, 1788, 1789, 2105, 
2233, 2873, 3167, 3890, 4187, 4188, 4373, 4374, 5332, 5334, 5392, 5408, 5449, 5499, 
5502, 5508, 5532. The disabilities attached by Secs. 1996-1998 to  convictions for 
desertion have been elsewhere remarked upon. 

I n  a n  early case mentioned i n  2 Journals, 204, (1777,) Congress, i n  summarily 
dismissing 12 Lieutenants of the  Navy, rendered them n t  t h e  same t m e  "incapable of 
holding any commission o r  war ran t  under t h e  authority of the  United States." 

This punishment was onct; not unfrequently resorted to  by militia courts-martial in  
New England. See Militia Reporter, 145; Printed Trials p f  Maj. Gen. Goodale, and 
Capt. S. Watson, e t  al; Resolve of Mass. Legislature, of March 10, 1808, in  regard to  
cases of Col. Robt. Gardner and Majors Benj. Harr is  and Amasa Stetson. 

00 12 Opins., 528. (1868.) 
lm Had the ruling been confined to the  sentence in t h e  particular case it would 

scarcely have been subject t o  exception. Later indeed the  Attorney General nppears 
to  recognize disqualification a s  a not illegal punishment for a n  officer of the a r m ,  in 
Gen. Porter's case, where h e  refers t o  it a s  " a  continuing punishment," which may 
be a t  any time " remitted by the exercise of the pardoning power." 17 Opins., 303. See 
note 3, post. 

1 G. 0.44 of 1864. 
2 Instances a re  found in G. 0. of April 2, 1818; Do. of Sept. 25, 1819; Do. 71 of 

1829 ; Do. 15 of 1860. 
3 See the numerous cases collected in the author's note to dross^, 375-6. Those 

published, and approved in t h e  Orders cit6d of the War Dept., included such leading 
cases as  those of Maj. Gen. Porter, Brig.-Gens. Hammond and Briscoe, B. G. Harris, 
M. C., &c. I n  the case of the former, the dlsqualificatlon imposed-" to be forever dis- 
qualified from holding any office of t rus t  or profit under the Government of the United 
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months or  years; and has in fact been ac 
a period a s  Bteen days,- and in another fl 

Kinds of suspension. There a re  prope 
commissioned officers-suspension from rr 
The former indeed includes the la t ter ;  1 
officer from rank includes a suspension 
exercise of authority and performance of 
attached to his rank. '' Suspension from tl 
sometimes employed as substantially equi 

is now disused. " Suspension from 
626 resorted to  in  the Navy lS than in tl 

sion from pay " indicated in Art. 101 
sense, but forfeiture. The pay for  the teI 
to receive it is not merely suspended or I 
absolutely forfeited precisely a s  in  any ca 
in the sentence.'' I n  suspending, however 
martial, in view of the provision of the 1 
ered to suspend, (i. e. forfeit,) his pay fc 
suspension from command.le 

Suspension f rom rank. This punishme 
period of the operation of the sentence, n' 
of all other rights and privileges incident 
whether held in  his relation to other offic 
prives him of any right of promotion acc 
to which he would have been entitled ha( 
the same to accrue to the  officer next juni 
upon a court-martial, court of inquiry, o r  
of the right of priority and precedence in 
of the officer, such a s  the privilege of the  

ters become available for  selection I 
627 so of any other right or privilege 

which would otherwise have been 
incidents, remaining, during the term of t 
tive. 

" G .  0. 61, Dept. of the  East, 1865. 
"G. C. M. 0. 19, (H. A.,) 1885. 
l a  See Naval Regulations, Art. 32, s. 2 ; E 

Dept., 1890. The following a re  some of thc 
suspension, combined with loss of pay in th 
and duty on furlough pay," for a designated I 

8, 23, 24, of 1886; Do. 12  of 1887; Do. 20, 48 
suspended "on  waiting orders pay." G. C. 
"on  half of shore duty pay." G.  C. M. 0. : 
waiting orders pay." G. C. M. 0. 39 of 1892. 
pay." C f .  C. M. 0. 41 of 1892. 

l4 I t  appears in Gen. Swaim's case, in  G. C 
Of Major Wham, (G. 0. 20 of 1895,) the sen 
pension, on half pay, from rank, duty and all I 
" 18 Opins. At. Gen., 120. 
XeIt was originally so held, in a case aris 

i n  4 Opins. At. Gen., 324. 
17 McNaghten, 21 ; O'Brien, 275 ; G. 0. of , 

Suspension in the  Navy, Lintended to prever 
pension-" and to  retain," or " retaining " hir 
l is t  of officers of his rank, during the period 
Navy Department, 1887; Do. 28, 29, Id., 189 
1892. 
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In  a case, however, published in a General Order of April, 1870: the punish- 
ment of disqualification, (included by the court i n  its sentence,). was disap
proved a s  "unauthorized by law; " and the same action was repeated in  a case 
of a similar sentence in  December following.' Since the last date the punish- 
ment under consideration is not found to have been embraced in any sentence 
published in General orders. 

The disapproval in these cases is understood to have been induced by the 
ruling of the Attorney General above cited. E u t  this ruling, a s  has been seen, 
was not properly applicable a t  least to sentences of disqualification in the army, 
and so f a r  a s  usage and the practice of the Government could sustain such 
sentences, the same must be regarded a s  having been fully and amply sanctioned 
in our lam. 

But  while this punishmnt has  thus been sanctioned, and is one which might 
profitably be resorted to i n  aggravated cases of embezzlement, gross'malfeasance 
in  offlce, o r  other extreme offence exhibiting the offender to  be quite unworthy 
to serve the United States a t  least in  a military capacity, i t  is  yet to  be observed 
that  the same, even though i t  were confined to military office only, would always 
remain objectionable a s  practically amounting to a n  inhibition for a n  indefinite 
period upon the constitutional appointing power of the Executive i n  the case 
of the officer, and thus constituting -an exercise of authority apparently beyond 
the province of a court-martial., Were the disqualification limited to a certain 
terlc of years, a s  in  some militia cases: and the approval of the President 
required, a s  in  cases of dismissal, to give the punishment legal effect, the 
objection indicated would be mainly done away with. 

Execution. This punishment would be executed in the same manner a s  dis- 
missal, i. e. upon oncia1 notice of the  approval of the  sentence by the President 

or proper Commander, a s  given either by the formal order of promul- 
625 gation of the proceedings, o r  otherwise. Upon the date  of such notice 

the disqualification is complete, and thenceforward continues to  be in  
force ti11 removed by the pardoning power.' 

SUSPENSION. This punishment, (no longer authorized by the British 
code:) is imposable i n  our service for any offence of an. officerg of which 
the penalty is discretionary with the court. Though recognized insone of its 
forms--suspension from command-by the 101st Article of war? i t  in fact 
rests for i t s  authority upon usage. It may be imposed for any stated term of 

States "-was further recognized as  legal by being expressly reMtted, a s  a continuing 
punishment, by t h e  President in 1882. 

It may be added t h a t  disqualification could rarely be a n  appropriate punishment for 
a n  enlhted man. I n  one instance, in  G. C. M. 0. 98 of 1867, in which a soldier was 
sentenced, with confinement, " t o  be forever disqualified from holding any office above 
the  rank of private i n  the U. S. army," this  pa r t  of the sentence was very properly dis- 
approved. 

G . C . M . 0 . 2 2 , H . Q . A .  
6 G. C. M.. 0. 57, Id. 
0 See Militia Reporter, 145; Printed Trial of Maj. Gen. Goodale, (Mass. militia ;) 

Printed Trial of Capt. S. Watson, et. at. (Id.) 
7 See 17 Opins. At. Gen., 303, cited ante. 

See Army Act, s. 44. 
Suspension from rank (and pay) of mlt-commissioned oRlcer8 was a t  one time known 

t o  the  British practice, (Simmons % 126; MaNaghten, 35-37,) but.is no longer authorized. 
(Army Act % 44.) In  a few ra re  instances-in our service, of which the latest known 
i s  a case i n  G .  C. M. 0. 33, Dept. of the East, 1872, non-commissioned officers have 
been sentenced to suspension, but  such punishment has no sanction in usage, and i s  
not recognized in the  Army Regulations, par. 1019. 

'"s also in  Sec. 1326, Rev. Sts., relating to cadets of the Military Academy. 
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months or  years; and has in fact been adjudged in one instance for so short 
a period a s  Mteen daysP and in another for  so long a period a s  twelve years." 

Xinds of suspension. There a r e  properly but two kinds of suspension of 
commissioned officers-suspension from rank and suspension from command. 
The former indeed includes the la t ter ;  that  is to say, a suspension of an 
officer from rank includes a suspension from such right of command, (and 
exercise of authority and performance of duty incident thereto,) a s  may be 
attached to his  rank. " Suspension from the service " is a form which was once 
sometimes employed as substantially equivalent to suspension from rank but 

i s  now disused. " Suspension from duty" is a form more frequently 
626 resorted to in the Navy lS than in the, military practice.14 The ''suspen

sion from pay " indicated in Art. 101is not properly suspension in the legal 
sense, but forfeiture. The pay for the term is  not merely withheld-the right 
to receive it is not merely suspended or placed in abeyance-but the same is 
absolutely forfeited precisely a s  in  any case of a forfeiture expressed a s  sucll 
in the sentence?' I n  suspending, however, a n  officer from command, a court-
martial, in view of the provision of the Article, is not, as it is held, empow- 
ered to suspend, (i. e. forfeit,) his  pay for  a period longer than the term of 
suspension from command.la 

Suspension f rom rank. This punishment involves a deprivation, during the 
period of the operation of the sentence, not only of the right of command but  
of all other rights and privileges incident t o  the rank, a s  such, of the officer, 
whether held in  his relation to  other officers or to enlisted men. Thus i t  de- 
prives him of any right of promotion accruing during the term of suspension 
to which he would hare  been entitled had h e  not been suspended, and causes 
the same to accrue to the officer next junior? I t  renders him ineligible to sit 
upon a court-martial, court of inquiry, or military board, and also divests him 
of the right of priority and precedence in  the exercise of the minor privileges 
of the officer, such ae the privilege of the selection of quarters whenever quar- 

ters become available for selection pending the term of suspension. And 
627 so of any other right or privilege of priority, obedience, or deference, 

which would otherwise have been due t o  his  rank ;  the same, with its 
incidents, remaining, during the term of the suspension, dormant and inopera- 
tive. 

11G. 0. 61, Dept. of the East, 1865. 
12G. C. M. 0. 19, (H. A.,) 1885. 
18 See Naval Regulations, Art. 32, s. 2 ;  Harwood, 134-5; G. C. M. 0. 28, Navy 

Dept., 1890. The following are some of the more recent instances of sentences of 
suspension, combined with loss of pay in the Navy :-"To be suspended from rank 
and duty on furlough pay," for a designated number of years or months. G. C. M. 0. 
8,23, 24, of 1886; Do. 12 of 1887; Do. 20, 48, of 1888; Do. 54, 82, of 1892. To be so 
suspended "on waiting orders pay." G. C. M. 0. 67 of 1892. To be so suspended 
"on  half of shore duty pay.'' G. C. M. 0. 36 of 1892. Als+" on half of leave o r  
waiting orders pay." G. C. M. 0. 39 of 1892. Also-" on twethirds of waiting orders 

pay." a. C. M. 0. 41 of 1892. 
" I t  appears in Gen. Swaim's case, in G. C. M. 0. 19 of 1885. I n  the recent case 

of Major Wham, (G. 0. 20 of 1895,) the sentence of dismissal is committed to " sus
pension, on half pay, from rank, duty and all privileges " until a certain date named. 

18 Opins. At. Gen., 120. 
16It was originally so held, in  a case arising under a corresponding naval article. 

in 4 Opins. At. Gen., 324. 
"McNaghten, 21; O'Brien, 275; G. 0. of Jan. 23, 1811. It is a frequent form of 

suspension in the Navy, (intended to prevent this consequence,) to add to the sus
pension-" and to retain," or "retaining" his present number in his grade, or on the 
list of officers of his rank, during the period of the suspension. See G. C. M. 0. 2, 
Navy Department, 1887; Do. 28, 29, Id., 1890, Do. 28, Id., 1891; Do. 36, 41, 75, Id., 
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committed during such term.% The term ' 
former rank,* a s  well a s  to  his former con: 
vested by superior authority. I n  the interi 
a continuing o n e c h e  may be restored by 

motion by the appointing power will 
629 the suspellsion." So the ordering of 

officer who approved the sentence,. 
authorized superior,) to resume com~land  
with the terms of his suspension-as migl 
battle--mill properly operate a s  a construt 
further punisl~ment .~ 

Suspension, also, is not arrest, and does 
to subject the officer to bodily restraint?' 
add to a sentence of suspension that  the 
limits of his post or station pending the 
In the absence of such direction, the o f ~ c  
sometimes been allowed, upon application, 
period of the s u s p e n ~ i o n . ~ ~  

Suspension a s  a punishment i n  practic 
some authorities a s  a n  objectionable puni! 
draws an officer from use and service wh 
a n  abnormal and embarrassing status?' 
rank has been substituted for it.* I n  our ] 

remains a not unfrequent and apparently 2 

rnent.5' It is  also resorted to a s  a n  apprc 
be commuted a dismissal when the  I 

630 ment ; in which case the status of tl 
sentenced to a suspension for the sa 

Execution of th i s  punishment. As t 

like dismissal, is executed, or rather con 
to the officer of the due approval of the S( 

zb z' An officer, though under suspension, does 
military lam and, i n  a l l  things IawfuI, subject 
Opins. At. Gen., 715. And see Sullivan, 88 

Naghten, 26 ; De IIar t ,  5 6 ;  DIGB.ST, 729 ; alsc 
o5cer tried for and convicted of drunkenness 
pension. T h e  suspellded officer would indeed 
wilfully assumed t o  exercise any of t h e  r igh 
suspension had divested him. 

2o I' St t he  expiration of t h e  term of s u s p  
Sullivan, 68. And see McNaghten, 27. 

See 17 Opins. At. Gen., 31. 
254 Opins. At. Gen., 8. 
WTytler, 126;  BIcNaghten, 22 ; 4 Opins. At. 
30 Circ. NO. 5, (H. A.,) 1886. 
xias t o  the  expediency of th i s  form of the  s 

Dept., 1865. 
=DIGEST, 731. In G. 0. 42, Dept. of Was1 

sentenced tb suspension from rank for  s ix  m 
mander, " a f t e r  turning over a l l  property a n d  
ment durin: t he  period of his  snspension." 

"See Simmons 1 115, no te ;  De Har t ,  55-5s 
injurious effect of the  exceptio~lally protract 
iemarks of President Arthur  in  the  G. C. M. 0 

Army Act, s. 44. See, " Loss of relative r: 
"In t h e  recent case of Gen. Swaim, (G. C 

suspended from rank and  duty for  twelve 1 
pay every month for, t he  same period," w a s  f l 1  

I 
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But  rights incident t o  his office, independently of rank, he may still enjoy. 
Thus his right to  rise relatively or  in files i n  his grade, (where a senior dies, 
resigns, or is dismissed, retired, or promoted,) is  not affected by the suspen- 
sion, this being a right incident to his  ofice, according to the date of his commis
sion. So, h e  may continue to occupy quarters occupied by him a t  the date of the  
sentence," (where no new selection of quarters involving him is required a t  
his station?) to  purchase fuel, commissary stores, &c., from the proper officer, 
to draw his pay? (where the same is  not expressly forfeited in the sentence 
according to Art. 101,) to  receive his pecuniary or other allowances, &c." 

Suspension from command. This punishment merely deprives the officer of 
authority to  exercise his proper military command, (devolving i t  upoil his 
junior or some other officer specially assigned to the  same,) and consequently 
of his right to  give orders to, or exact obedience from, his inferiors, to convene 
the courts and boards which he mould be empowered to convene by virtue of his  
command were he  not suspended, to  sign muster-rolls, reports, discharges, 6c., 
a s  commanding officer, to appoint or reduce non-commissioned officers, to  grant 
furloughs, make arrests, hc. I t  does not affect his right of proinotion, o r  any 
military rights or privileges incident to  rank or office, or other than those at- 
taching simply t o  command a s  such. I t  is thus not in  general a n  appropriate 
punishment for a staff officer.22 It is also evidently a consitlerably less severe 
- punishment than suspension from rank. 
628 Suspension i n  general. Suspension-it may be added-is not dis- 

missal nor any degree of dismissal. It does not divest the officer of his 
ofice o r  commission, but only holds i n  abeyance the rights and functions 
attached to his rank or  command.* Though pending the term of suspension he 
is not in a legal capacity to receive or  execute orders pertaining to his military 
specialty, he yet remains subject t o  such orders a s  may properly be given him 
in his official o r  personal character, irrespective of rank or  ~ o m m a n d , ~  a s  well 
as amenable to the jurisdiction of a court-martial for any military offence 

=Unless his  s ta t ion be changed. Circ. No. 1 ,  (H. A.,) 1892. 
uWhere  t h e  quarters occupied by a n  officer under  suspension from rank a re  selected 

by a senior, h e  must  ordinarily t ake  such quaxters a s  may be assigned him by t h e  
proper commander. See DIGEST,730. 

2 0 4Opins. At. Gen., 444;  6 Id., 203;  DIGEST,731. 
"McNagliten, 2 7 ;  DIGEST,731. Unless absent on  leave. See Circ. No. 5, (H. A.,) 

1886; Do. Xo. 3, (Id.,) 1888. B u t  it i s  held by the  Court of Claims i n  Gen. Swaim's 
case, (28 Ct. Cl., 173,) t h a t  a n  officer sentencrd to  suspension f rom rank a?,B du.tv 
fo r  twelve years, with forfeiture of onehalf  h i s  moiithly pay fo r  the  same period, mas 
n ~ tentitled t o  allo.ujames. 

"If  adjudgcd such a n  officer, t h e  suspension will properly b-''frmi~ ?auk and 
duty," a s  i n  Gen. Swaim's case, ante. 

suspension from rank, though i t  has  t h e  effrct of depriving a n  officer for t h e  t ime 
of 'his rank, and putting a stop to  the  ordinary discharge of his military duties, does not 
void his commission, annihi la te  his military charucter, o r  dissolve t h a t  conne~?tion which 
subsists between him and t h e  sovereign." Tytler,  126. And sre Id., 316. " I t  may be 
considered a s  borrowed from the  ecclesiastical jurisdiction which admitted snspension 
a s  a minor excommunication." Sullivan, 58. "Suspension js not  expulsion; and the  
officer, although suspended, remains, in  legal contemplation, on  the  establishment. 
although his capacities for  service a re  for  the  time gone." 6 Opins. At. Gen., 740. 
And see 6 Id., 715 ;Hough, (P.) 710 ;McNaghten, 20-21 ;Maltby, 33 ; De Hart ,  56. 

*Thus  a n  officer under sllslxnsion may be ordered to  change his station. So, h e  
may be required t o  attend a court-martial a s  a witness. 6 Opins. At. Gen., 714. I n  
neither case is the  s t a tus  of suspension affected. 
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a court-martial for any military offence 
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committed during such term." The term being completed, he reverts to his 
former rank? as  well a s  to  his former command if not meanwhile legally di- 
vested by superior authority. I n  the interim, however-the punishment being 
a continuing onen-he may be restored by the pardoning power, and his pro- 

motion by the appointing power will operate a s  a pardon and terminate 
6-39 the suspe i l~ ion .~  So the ordering of him by competent authority, (the 

officer who approved the sentence,. his successor in  command, or his 
authorized superior,) to resume comr~and or to perform a duty incompatible 
with the terms of his suspension-as might be done in a n  emergency, a s  in  
battle-will properly operate a s  a constructive pardon and relieve him from 
further punishment." 

Suspension, also, is not arrest, and does not, per' se, authorize a commander 
to subject the officer to bodily rcstraint.3' Courts-martial -indeed sometimes 
add to a sentence of suspension that  the officer shall remain confined to the 
limits of his post or station pending the period for which he is s u ~ p e n d e d . ~  
In  the absence of such direction, the officer, though not entitled thereto, has  
sometimes been allo\ved, upon application, t o  have a leave of absence for the 
period of the s u s p e n s i ~ n . ~ ~  

Suspension a s  a punishment  in practice. Suspension has  been viewed bg 
some authorities a s  an objectionable punishment for the reason that  i t  with- 
draws an officer from use and s e r ~ ~ i c e  while yet retaining him in the army- 
a n  abnormal and embarrassing status.33 I n  the British lam, loss of relative 
rank has been substituted for it.? I n  our present practice, honrevcr, suspension 
remains a not unfrequent and apparently a generally approved form of punisli- 
rnent.3-t is  also resorted to a s  a n  appropriate minor penalty to n7hicl1 may 

be commuted a dismissal when the latter is deemed too severe a punish
630 ment; in which case the status of the officer is the same a s  if originally . 

sentenced to a suspension for the same term. 
Execution of th i s  punishment. As to its mode of execution, suspension, 

like dismissal, is executed, o r  rather commences to be executed, upon notice 
to the officer of the due approval of the sentence. From and after the date of 

26 " A n  officer, though under suspension, does not cease t o  be a n  officer subject to the  
military lam and, in  al l  things lawful, subject also t o  the order of the President." 6 
Opins. At. Gen., 715. And see Sullivan, 8 8 ;  Tytler, 126-7; Hough, (P.) 710; Blc-
Naghten, 26 ; De Hart, 56 ; DIGEST, 729 ; also case, i n  G. C. M. 0. 1 2  of 1878, of a n  
officer tried for and convicted of drunkenness while under a previous sentcnce of sus
pension. The suspended officer would indeed b e  liable to  trial and punishment if he 
wilfully assumcd to exercise any of the rights or  functions of which his sentence of 
suspension had  divested him. 

2"'.4t the expiration of the  term of suspension he becomes a perfect man again." 
Sullivan, 88. And see itlcNaghten, 27. 

27 See 1 7  Opins. At. Gen., 31. 
25 4 Opins. At. Gen., 8. 
a Tytler, 126 ;Mcn'aghten, 22 ; 4 Opins. At. Gen., 715. 
a o ~ i r c .  NO. 5, (13.A,,) 1586. 
aAs to  the expediency of th i s  form of the sentence, see G. 0. 4 of 1843; Do. 68, Navy 

Dept., 1865. 
%DIGEST, 731. I n  G. 0. 42, Dept. of Washington, 1866, a regimental quartermaster, 

sentenced t'o suspension from rank for  six months i s  "permitted," by the Dept. Com
mander, "a f t e r  turning over all property a n d  moneys i n  his hands, t o  leave the depart- 
ment durinq the period of his suspension." 

33 See Simmons % 115, note;  De Hart ,  55-58 ; Ben&, 39 ; G. 0. 43 of 1852. As to  the 
injurious effect of the escep:ionally protracted suspension in Gen. Swaim's case, see 
remarks of President A r ~ h u r  in the G .  C. 11. 0. noted post 

=Army Act, s. 44. See, "Loss of relative rank or files," post. 
S I n  the recent case of Gen. Swaim, (G. C. hi. 0. 19 of 1885,) a sentence--"To be 

suspended from rank and duty for twelve gears, and to  forfeit one-half biz monthly 
pay every month for, the  same period," was finally approved by the President. 
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Washington, 1863; Do. 13, Ltept. oL' Va., 1866 
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63 Simmons f 670 ; Tytler, 317 ; Maltby, 97 ; 1 
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the order promulgating the approved sentence if communicated to him upon 
its date, o r  the subsequent date upon which such order, o r  other official infor- 
mation of the approval, is actually personally made known to him; the term 
of the suspension begins and  runs on to i t s  end. 

Suspension f rom the Mil i tary Academy. This is a further form of the 
punishment of suspension, applicable only to cadets. It has the  effect of wholly 
severing the cadet from the Academy during the term adjudged. Where the 
suspension is for a considerable term, i t  is  usually added in the sentence that  
a t  the end of such term the cadet shall join the next lower class. 

LOSS OF RELATIVE BANK OR FILES, OR REDUCTION I N  GRADE. 
This species of punishment, i n  substance legalized by the British code,% is, 
with US, sanctioned by the established usage of the service." I n  our practice 
the  punishment consists simply in  subjecting the officer t o  lose a certain number 
of " files " or  " steps" i n  the list, o r  to be placed a t  the bottom of the list, of 

, officers of his rank in his regiment, arm, or corps. I n  resorting to  the milder 
form of the punishment, the position on the list intended to be assigned the 
offender iS in general specifically indicated by designating the inferior ?%umber 
which he is in future to have, or by some such addition as-" so that his name 
shall appear (or be borne) on the Army Register nest  below (or above) that 
of A. B.," ( a  certain officer named.) 

The effect of this punishment is to deprive the officer of such relative right 
of promotion, a s  well a s  relative right of command and of precedence on courts 
o r  boards and in choosing quarters, kc., as  he would have had, had he r e  
mained a t  his original number. I t  cannot, however, affect his right to pay or  
allowance^.^ 
631 Like suspension, this punishment has, in  some General Orclers,30 been 

declared to be a n  objectionable one, on account of the inequality of i t s  
effect upon the  other officers in  the list. But, like suspension alm, though less 
frequently adjudged, it holds i ts  place anlong the approved minor punishments 
for officers. It may, however, in  some cases operate wiph more selVerity than 
msl~ension, since, unlike the latter, i t  has  no lixed term bdt is a '' continuing" 
punishment subsisting till removed by the pardoning p o ~ e r . ~  As remarked of 
suspension, i t  is sometimes resorted to by way of commutation for a more 
severe penalty, a s  dismissal." 

Execution of t h e  punishment. This punislunent, like dismissal and sus- 
pension, begins to  be executed and to take effect a t  and from the date of the 
Order promulgating the approved sentence, o r  the date of the personal and 
official notice to the officer of the due approval of the same.4a 

REPRIMAND OR ADMONITION, AND APOLOGY. Reprimand is  one of 
the punishments enumerated in  the Army Regulations, (par. 1019,) a s  legal 

-

3'3It is designated in the  Army-Act, & 44, as-"Forfeiture of seniority of rank in 
army or  corps or both." 

See 12 Opins. St. Gen., 547. 
=12 Opins. At. Gen., 547. 
8BSee G. C.A1. 0. 25 of 1873;Do. 2, Dept. of Dakota, 1873. But  in  G. 0..43 of 1852. 

a 	preference wns expressed for it over suspension, by the  Secretary of War. 
40 12 Opins. At. Gen., 547 ; 17 Id., 31, 656. 
411nG. C. M. 0. 21 of 1868, a sentence of cashiering is commuted in the foIlowing 

terms .-" That  he," (naming the officer,) " shall be placed a t  the foot of the list of 
second lieutenants, forfeiting a l l  rank and claims a n d  privileges arlsing from services 
rendered previous to  the date of the promulgation of this sentence." The statement, 
however, of the consequence of the  action is of course surplusage. I n  a recent case, 
in  G .  C. M. 0. 53 of 1883,a sentence of dismissal is commuted (in part)  to-"reduction 
in lineal rank to the foot of the list of lieutenant colonels of cavalry." 

See "Execution of punishment of dismissal," ante. 
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for emMsted rnem. Inasmuch, however, a s  it is most rarely adjudged offenders 
of this class, and is  especially appropriate for cases of officers,"-it is pre
ferred to consider i t  in  this connection. This punishment is i n  terms recog- 

nized a s  a legal penalty for  officers by the  British code," and in our law 
632 is imposable by usage whenever the sentence is discretionary with the 

court. Though usually awarded for offences deemed materially ex
cusable,-as where the ofEender has acted without bad motive, o r  upon a 
misconception of law or  fact, or under extreme provocation:' &.,-and intended 
as  a light penalty? i t  is yet one of which the quality must necessarily be left 
to the discretion of the authority who executes it. 

A court-martial, in  imposing a reprimand, may direct tha t  it be either public 
or private,47 according a s  i t  is contemplated that  i t  shall be administered in 
public before the commandq or published in General Orders, or shall be given 
by may of personal reproof by the commanding officer in  the  absence of wit- 
nesses. Sentences of private reprimand, though once not unusual? are  now 
most rare  in practice. The more frequent for111 of the -sentence is-" to be 
reprimanded in General Orders," or " to  be reprimanded " simply. A designa
tion of the authority by whom the reprimand is to be administered is some
times added, as-" by the general commanding," "by the Secretary of War," 
&c. This however is not necessary, tbe  duty properly devolving in all  cases 
upon the legal reviewing authority-the officer who convened the court or his 
successor for the time being." This officer should be designated, if any one: 
for the court indeed to designate nny other officer a s  the person to execute the  
sentence would be irregular and unauthori~ed, '~ and such action mould prop- 

erly be disregarded: the best form is to make no designation. 
633 Further, the court i n  i t s  sentence cannot properly direct a s  to the 

terms of the  reprimand, nor a s  to  t h e  time or place a t  which i t  is  to be 
given.? These also a re  matters which belong to the province of the reviewing 
officer. 

--- 

SaThat reprimand Is  not a regular or appropriate punishment for enlisted men, see 
E-Iarcciurt, 171 ; Hughes, $4; Bombay It., 37; Macomb, 62; G. 0. 31, Dept. of the N. 
West, 1864;Do. 149,Dept. of the Gnif, 1864;Do. 7,Dept. of Arizona, 1870. 

alt is designated a s  "Reprimand, or Severe Reprimand." Army Acts, s. 44. 
46 See Trial of Capt. S ,  Watson, (Mass. militia,) p. lo@. (1811.) 
48 Maltby, 96. 
47Adye, 221; Tytler, 317; Simmons 1 115, 670; Maltby, 97;  Macomb, 61; O'Brien, 

275 ;De Hart ,  194. 
UIn the early case of Col. Debbiegg, (2 &IcArthnr, 383,) the court sentenced the 

accused " t o  be reprimanded i n  opcn court," and the  reprimand mas thereupon ad
ministered by the president of t h e  court. Such a form is now unknown. 

"See instances of sentences " t o  be prirutely reprimanded " in G. 0. 45, Dept. of 
Washington, 1863; Do. 13, Dept. or' Va., 1866; Do. 76, 84, Dept. of the East ,  1867; 
and i n  the published naval Trials, in 1822, of Capt. Gordon, (p. 440,) and Capt. Hull, 
(p. 	474.) 

Go See DIGEST,660. 
 
G. C.M. 0. 83,Dept. of t h e  Mo., 1871. 

6aIn a case in G. 0. 15 of 1852, in  mhich a court, convened by a department com
mander, sentenced an accused "to be reprimanded in Orders from the  War Depart
ment," i t  mas held by the Secretary of War tha t  the court conld not  properly remove 
the execution of such sentence from the department commander, who was the legal 
reviewing officer, t o  the War Department, and tha t  the sentence mas therefore in  this  
respect irzegular. 

63 Simmons § 670; Tytler, 317 ; Maltby, 97 ;Macomb 62. 
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British precedents, (which are few in nuinbc 
In our service the precetlents haye been riea 

been sentenced, in connection with 
635 apologies to, (or ask pardon of,) 

punishment, however, like reprimand, 
one for officers than for enlisted I t  i 
in practice. 

- 11. PUNISHIIEETS LEGAL AND APPROPRIATE BO 

The pllnishmeuts of this class are Death, 
of pay, or of pay and allowances. 

DEATH. I t  is provided in Art. 96 that. 
suffer death escept * * * in the cases 
This pnnishment is so menticined-(lst,) in 
where it  is specifically vequired to be acljud: 
of any lesser penalty; (2~1,) in Arts. 21, 5 
(in tinle of mar,) 49, 50, 51 and 56, where i t  
a t  the discretion of the court. I n  :I furt 
tliough not na?lled, is yet in, effect reguire 
offences made capital by the local lam. 

This last article, however, is  operative 
or rebellion." So, it  is onIy a t  a : 

636 are, by the provisions of Arts. 47, 49, 
to be resorted to. Further, the act 

43, 44, 45, 46, 56 and 57 are offences whicl 
be committed except pending a state of lva 
by Arts. 21, 22, 23 and 39, for which de 
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is, in  our military law and practice, resei 
poses of the acllninistratioll of justice an( 
sentences iml~oaed by courts-martial durill 
General Orders of the War Department a1 

01 A leadillg case, where the court dictatrd thl 
Gen. Murray, in 1783. Simmons $ 671. 

Qz See cnsps in G. 0. of April 24, 1841 ; Do. 70 
22, Dept. of the East, 1869. In  a further case, 
to  an officer, in G. C .  M. 0. 22, Dept. of Ky., 18' 
to be made " i n  the pl,escnce of the colnlllalldir 

Cases of sentence to  ask  pardolc are  few. 111 

to  ask paidon of the  major of the regiment. : 
a case of a priv:~te sentenced, (in addition to 
11ardon of a senti?l,oZ, in the presence of the 
drrssed to  him. 

In  this co~lnection may be noted the  provi! 
soldier using "reproachful o r  provoking spe 
and required to ask pardon of the party offel 
officer ; " this penalty, however, being apparent 
official disciplil~e without a resort to  trinl 11y 

03 In  the caw, above cited, in G. 0. 5, RfiAd I 
private, to make apology to a corporal " in fr 
the reason that  it was " one which could nc 
prisoner, and could only bc ci~forced b y  impri 

An additional large number appear publis 
ments and armies, issued during the la te  wal 
be found in the Orders pronlulgating the  pro 
missions, where, however, the parties mere 
prol~ortiou indeed 'I' a!' these sentences were c 

616156 0 - 44 - 27 
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Admonition is but a milder form of reprimand." A sentence " to  be admon- 
ished" is a n  indication that  the court deems the offence to be one of a com
paratively venial character." To sentence an officer, convicted of a serious 
offence, merely to be reprimanded or admonished, i s  a mockery of justice:e 

Execution of the punishment. I n  cases of light offences, i t  has been a not 
unusual form for the reviewing officer, in approving the sentence, to add in 
the order :-" The publication of this order will be a sufficient reprimand," (or
" admonition,") or in  terms to such effect ; this constituting the entire execn- 
tion of the ~entence. '~ I n  cases of more serious offences, the order commonly 
proceeds to administer a specific reprimand; and in some marked precedents 

very seyere reprimands, in the course of which the merits of the case a re  
634 reviewed and commented upon, have been pronounced and promulgated 

to the army.- In  a few instances the reviewing authority has direcled 
that  the reprimand be administered by a n  inferior commander. Private 
reprimands are  executed i n  such form and a t  such time and place as  the ap- 
proving authority may in his discretion select. 

APOLOGY. Courts-martial have sometimes required i n  sentences that  the 
accused make a n  oral or written apology-generally in public, if oral-to 
another military person, commonly a superior, for  disrespectful words, unjust 
imputations, or other personally offensive and improper language or conductFD 
The sentence, however, may require that  the apolom be tendered in writing. 
I n  some cases the court has dictated the terms in which the apology should bc 
expressed, or directed that  i t  be dictated by a commanding 0ificer.0~ The 

64 Other forms of this sentence n-hich have been resorted to  in  onr service mag here 
be noticed-as: " t o  be severely reprimanded," G. 0. 21, Dept. of the Tenn., 1863;  
" t o  be slightly reprimanded," G. 0. 7, Army of the Potomac, 1862;  " t o  be reproved," 
0.0. 5 of 1857;  " t o  be censured in Orders by the Reviewing Authority," (the Presi- 
dent,) G. C.  M. 0. 37 of 1885. I n  G. 0. 51, of 1863, an officer convict& of allowil1g 
his men to pillage, i s  sentenced to be publicly reprimanded "and  instructed" by the 
colonel of the regiment. 

65 See O'Brien, 276. I n  a recent case in  G. C. M. 0. 28 of 1880, the sentence adjudged 
on conviction of a slight offense, is-" To be privately admonished by the commanding 
general." 

&Osee cases in  G. 0. 64, 68, of 1843;  Do. 39 of 1845; Do. 21, Dept. of the Tenn ,  
1863;  Do. 22, Dept. of the Platte, 1867; G. C. M. 0.1, Dept. of the  Mo., 1888-in 
which sentences of reprimand, imposed on conviction of grave offences, are  disapproved 
and commented upon a s  inadequate. 

G.0. 25 of 1830; G.C. M. 0. 1 9  of 1871;  Do. 100 of 1875; G.0. 5 Dept. of Alaslta, 
1868. And see Adjutant General Jones' case, 0.. No. 9, (A. G. 0.) of March 13, 1830. 

=As  in G.C. M. 0. 34 of 1872 ; Do. 3 of 1873 ;Do. 20, 31, 36, Navy Dept., 1881; Do. 
1, Id., 1883. 

E9 Simmons 1 670, 671 ; Hough, (P.) 658 ;James, 56 ; O'Brien, 68. 
"See authorities cited in last  note. The most marked case i s  t h a t  of Col. Debbiegg, 

fully reported in 2 McArthur, 383. Here the accused, for  disrespectful conduct to  his 
commander, the  Duke of Richmond, was sentenced t o  be reprimanded in open court, 
"and  to  make his  submission" to t h a t  officer; the court dictating the  form of submis
sion or  apology, i n  which the accused was caused to  "declare his great concern tha t  he 
should have made use of expressions in his correspondence with his superior officer which, 
in  the  opinion of the court, tended t o  the prejudice of good order and military disci- 
pline." This apology was read by t h e  accused, in  open court, before his commanaer 
present a s  prosecutor, who thereupon expressed to  t h e  court his acceptance of the 
apology, adding-like a t rue  nobleman and  gentleman-'' a d  I promise Col. Debbiegg 
tha t  he shall never tram in, my behauiour any ungenemzrs recollectiom of this t r m s 
action." 

Samuel, (p. 379,) reports a remarkable case pf a British Lieut. Colonel, tried in this 
country during our revolutionary war, for  striking a subaltern, and sentenced to  sus
pension ; the court adding in the sentence t h a t  the  junior o5cer  "should draw his hand 
across the face of the Lt. Col., before the whole garrison, in  return for the  insult he had 
received." 
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British precedents, (which are  few in number,) seem to be al l  C:LSCS of of icer~.~ '  
In our service the l>receclents haye been nearly all casrs in which soldiers have 

been sentenced, in connection with some othcr punisl~ment, to tender 
635 apologies to, (or ask pardon of,) non-comi?~issioned oficc?.s? This 

punishment, however, like regrinland, is regarcled as  a ruore aplxopriate 
one for officers than for enlisted n1en.B3 I t  is now indeed allnost wholly disused 
in practice. 

11.P U N I S H ~ ~ E N T S  AND APPROPRIATEFOR BOTH OFFICERSAND ENLISTEDfilm.LEGAL 
The punishments of this class are  Death, Pine, Imprison~rrent and Porfeiturc 

of pay, or of pay and allowances. 
DEATH. I t  is provided in Art. 96 that-'' No person shall be sentenced to 

suffer death except * * * in the cases ex2)ressly ~?z@?~tio?~cd" in the code. 
This punishment is so menticined-(lst,) in Art. 57, and in Sec. 1343, Rev. Sts., 
where it  is specifically requived to be adjudged upon conviction, to the esclusion 
of any lesser penalty; (2~1,) in Arts. 21, 22, 23, 39, 41, 42, 43, 44, 46, 46, 47, 
(in tinle of mar,) 49, 50, 51 and 56, where i t  is in  terms authori,-ed to be inflicted 
a t  the discretion of the court. In a further Article, the 5Sth, this penalty, 
though not na?rled, is  yet i n  effect required to be imposed upon conviction of 
offences made capital by the local law. 

This last article, however, is  operative only "in time of war, insurrection, 
or rebellion." So, i t  is only a t  a similar period that death sentences 

636 are, by the provisions of Arts. 47, 49, 60 and 51, and Sec. 1.43, authorized 
to be resorted to. Further, the acts made punishable in Afts. 41, 42, 

43, 44, 45, 46, 56 :und 57 are  offences which, ?om their nature, would scarcely 
be co~nn~it ted escegt pending a state of w a r ;  and, ns to the offelices clesignated 
by Arts. 21, 22, 23 and 39, for which death may a t  any time be acljudged, 
these, in t i n e  of peace, will most rarely be so aggravated as  to induce a court- 
nlartial to assign the estrelne penalty. The result is  that  this punishment 
is, in  our military law ancl practice, reserved alrnost esclusi\-ely for the pur- 
poses of the aclministmtion of justice and in time of loaf.. About 55s death 
sentences impoaed by courts-martial during the late war a re  published in the 
General Orders of the War Department a l ~ n e . ~  -. 

" A  leading case, whrre the conrt dictated the form of the apology, w:~s tha t  of Lic~l t .  
Gen. M u ~ m y ,  i11 1783. Simmons $ 671. 

a2 See cases in G. 0. of April 24, 1841 ; Do. 70 of 1864 ;Do. 5, Middle Dept., 1864;  DO. 
22, Dept. of the Exst, 18G9. In  a further case, of a civil employee directed t o  apologiac 
to  an officer, in G .  C .  I f .  0. 22, Dept. of Ky., 1865, the apology was directed by tlle court 
to be made " i11 the p1,eacnce of the coinnianding general of the  post." 

Cases of sentence to  ask pardon a re  few. In  James, 58, is one of a captain sentenced 
to ask pardon of the  major of the regiment. In  G. 0. 45, Dcpt. of the  South, 1862, is 
a case of a private sentenced, (in addition to confinement on bread and water,) to  ask 
pardon of a smtinal, in the presence of the  regiment, for  disrespectful lallguage ad
drrssed to  him. 

I n  this comiection may be noted tbe  provision of the 25th Article of war, tha t  n 
soldier using '' reproachful o r  provoking speeches or  gestures " shall he " confined, 
and required to ask pardon of the party offendrd in the presence of his commanding 
officer;" this  penalty, however, being apparently intrnded to be exacted as  a matter of 
ofIicial discipline without a resort to trial by court-martial. 

= I n  t h e  casr, above cited, in G. 0. 5, Middle Dept., 1864, t h e  sentence, adjudgiiig a 
private, to make apology to a corpol.nl " in front of the parade," was disapproved, for  
the reason tha t  i t  was " one which could not be executed except by the act of the 
prisoner, and could only be ciiforced by imprisr~iiment, which might be perpetua!." 

04 An additional large number appear published in the  G. 0.of the different drpart- 
ments and armies, issued during the la te  war. A further and greater number a re  to  
be fo1111d in the Orders proninlgating the  proceedings of cases tried by Military Com
~nisslons, whrre, however, ill+ gallies were n~oslly civilians A very considerable 
proportion indeed sc %!I +hew sentences were commutcd or remitted. 

116156 0 - 44 - 27 
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&,gs similar preliminaries, an " executic 
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Our code does not prescribe in any casee6 what form of death penalty shall 
be imposed. I t  would therefore be strictly legal for a court-martial to sen
tence simply that  the offender be punished "zdth, death9" the authority em
powered to approve the sentence thereupon directing a s  to the  mode-shooting 
or hanging-which the usage of the service, in the absence of statutory require- 
ment, has designated a s  appropriate to the particular offence. In-practice. 
however, the court invariably specifies the form of the penalty, adjudging in 
general that the accused be shot where convicted of desertion, mutiny, or other 
purely military offence, and that  he be hung where convicted of a crime other 
thau military, a s  111urder or rape, or of the crime of the spy." 
637 I t  is  required by Art. 96 that  two thirds of the members of the court 

shall concur in  a death sentence. It has hence become usual, though i t  is 
not essential, for the court to add to such sentence-" two thirds of the members 
present concurring," or in ternls to such effect. 

Execution. The reviewing authority, on approving the sentence, will desig- 
nate such time and place a s  the convenience or interests of the service may 
dictate; Where, on account of some exigency, i t  is found impracticable to 
proceed with the execution a t  the time n a m d  or a t  the place selected, another 
time or Place may a t  the earliest opportunity be indicated, and the execution 
legally proceed according to the new designation.- By the same authority, a n  
inferior commander-as the officer in  comlnand of the post, or of the regiment, 
brigade, kc., a t  which the prisoner is held or to  which he belongs-may be, 
and usualIy is, ministerially charged with the direction of the act of execution." 

I n  the absence of a n  army regulation prescribing a ceremonial for  the execu- 
tion of a capital sentence, the form nray be varied in its details a t  the discretion 
of the commander, as the want of proper facilities or the exigencies of the 
service may require, and, in time of war, the procedure is  often materially 
siniplified. According to the general usage, where the death penalty is to be 
inflicted by shooting, the prisoner, accompanied by the cha~la in .  is conducted - . 
by a detachment, including a firing party and coffin bearers, and headed by the 
provost marshal or other officer and band playing the Dead March, to a n  open 
space on three sides of which the conln~and is formed facing inwards. The 

. prisoner being placed, the charge, finding, sentence and orders a re  read aloud. 
The firing 's directed by the officer, and; the execution being colnpleted, the 
command, breaks into column and marches past the body. In  a case of hanging, 
the command is  "formed in square on the gallows as  a centre," and, after 

Except a s  indirectly indicated in Art. 58. 
mDeserters to the enemy have sometimes been sentenced t o  be hung. The death 

penalty is usually unaccompanied by any other penalty in the sentence. In a case i n  
a n  early G. 0.of Dec. 9, 18'70, the court, in sentencing a mutineer to  be hung, add- 
" and tha t  his body be offered to  the eurgeona of the post fo r  dQsectiom?' No other 
such instance, however, has  been met with. An autkority similarly to direct, in cases 
of persons convicted of murder, was conferred upon U. S. courts by a provision of RU 

Act of 1790, now contained in Sec. 5340, Rev. Sts. I n  a case in  G. 0. 39, Dept. of 
W.Va., 1864, tried by a military commission, the  sentence is-" to  be hung to a tree 
and left hanging with the inscription, 'Murderer of 3 Union soldier ;' " to  which is 
added by the commission the  recomnlendation " tha t  tho building in which the  murder ,  
was cO~mIttCd be burned to  the  ground." 

07See DIGEST, 112; also case of Coleman v.  Tennessee, in 07 U. S. Reports, 519, nnd 
16 Opins. At. Qen., 340, in which i t  was held tha t  a capital sentence, ntljudged n soldier 
by court-martial in May,1865,but not executed by reason of his escape and the pendency 
of civil proceedings in his case, might legally be executed i n  1879; and this  though the 
soldier 11ad meallwhile been dischnrged from the service. 
a See Maltby, 104-5. 
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&8 	 similar preliminaries, a n  "executioner," under the di~ection of the 
officer in charge, "performs his office." OD 

PINE. This punishment is specifically designated by Art. 60 of the code a s  
a punishment suitable for embezzlement and other frauds upon the govern- 
ment. It is also recognized in Art. 83, relating to  inferior courts-lnartial, 
where however it is viewed in practice a s  substantially synonymous with for- 
feiture of pay, Subject to  the provisions of G. 0. 16 of 1895, ( in  case of en- 
listed men,) i t  is legally impossible wherever the punishment is cliscretionary 
with the court, but is especially appropriate to those offences which consist i n  
a misappropriation or misapplication of public funds or propery, bring in gen- 
eral adjudged with a view rnainly to the reimbursement of the United Stdtes 
for some amount illegally diverted to private purposes. Where indeed the  
pecuniary liability of the offender is  comparatively slight, forfeiture of pay, 
a s  being more readily executed, is a penalty preferable to fine; but of course 
the amount of pay clue a t  the  time of the sentence to the oflicer or soldier will 
in general be quite inadequate to  meet any considerable obligation. In  ag- 
gravated cases of embezzlement by disbursing officers-in whose cases this 
punishment has been mostly resorted to--very heavy fines have been found 
necessary to measure the total extent of the spoliation of the treasury by the  

c~nvict . '~  
639 Execution. Fine can in general be effectually executed only by means 

of imprisonment superadded in the sentence a s  indicated under the next 
head. In  the absence of any such additional penalty, the military authorities 
cannot of course legally attempt to  enforce the fine by any restraint of the 
person, seizure of the property, or other forcible act.n A fine duly adjudged 
by court-martial may, in  the opinion of the author, legally b e  sought to be col- 
lected by a suit comnlenced in a U. S. court, a s  money due the United States: 
no instance ho~ilever of such a suit is linomn in practice. 

FINE AND IMPRISONMENT. "The ordinary and appropriate common- 
law punishment for nlisdrnleallor is  fine and imprisonment, or either of them 
a t  the discretion of the court."'"n the military code, the 60th Article makes, 

ODSee Simmons 5 759, 760; 2 McArthur, 345-7; Maltby, 104-8; De Hart, 247-8. And 
note in  this connection 2 McArthur, 395-6, and Burke's Celebrated Naval & Military 
Trials, 88, 255, as  to  the impressive ceremonial upon the execution of the death sentence 
i n  the case of Admiral Byng, and in t h a t  of Richard Parker, leader in the l lut iny a t  
the Nore. 

cases published i n  G .  C. M. 0. 196 of 1864; Do. 187 of 1866; Do. 21 of 1871, 
respectively, fines of $35,000, $45,000, and $445,000 mere adjudged disbursing officers 
convicted of misappropriation. And note, in  this connection, cases in G. 0. 55, Dept. 
of Ala., 1865 ; Do. 8, Id., 1866, where fines, respectively, of $90,000 and $250,000 were 
imposed by military commissions upon civil officials convicted during the la te  war  of 
conspiring to  defraud the  U. 8. of the  value of captured cotton. 

In  a recent case in G .  C. M. 0. 24 of 1878, where the fine was the amount of a t rus t  
fund justly due from the accused, the court added in the sentence--" together with 
iqtlerest thereon, from June  1, 1864, to  date  of payment; said interest to  be com
puted a t  six per  cent. per annum." 

7lOrders t o  such effect were'in some cases made, during the la te  war,-see G. 0. 
61 of 	 1865; Do. 71, Dept. of the Mo., 1863; Do. 181, Dept. of the Gulf, 1864,-but 
were nnauthorized as  adding to the punishment. 

721 Bishop, C. L. 5 940. " It i s  a settled principle t h a t  where a n  offence exists t o  
which n o  specific punishnlent is a5xed  B y  statute, i t  i s  pnnishahle by fine and imprison- 
ment. This is so invariably true tha t  in  all cases where the Lcgislnturc prohibit any 
ac t  without annexing any punishment, the commoll law col~slders it an indictable offence. 
and attaches to the breach the penalty of fine and imprisonment." Story, J., in  U. 8. 
w. Coolidge, 1 Gallison, 403. 
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There a r e  five species of this punishmen 
Simple confinement; Confinement a t  hard la 
Solitary confinement ; Confinement on brea 
however, a r e  by usage, a s  expressed in par. 3 
enlisted men alone, and will be considered 
to that class. 

Simple confinement. This is either con 
for slight oflences, or confinement (without 
such a s  that  established by military o r d e ~  
of San Francisco, or such a s  may be maint2 

Where simple confinement in a milita 
642 of the  sentence is, in general term5 

or  military prison," (or place,) a s  t 
for - years or months;" no particula 
official, being specified. 

Confinement a t  hard labor. " Hard  lal: 
and has formerly, in some instances, been a 
in the sentence, by ~onfinement .~~ It necc 
restraint of the person, and is  now never 
confinement ;-" to  be  confined " (or " i m  
prison named, for a certain specified terr 
sentence. Hard labor, being a separate pe 
the sentence, or i t  cannot be adnliniste 

"Sometimes expressed in the sentence undr 
charge of t h e  gnard at his station," or " a t  
certain period,) or in  terms to  a similar effect. 

A further mild form of " confinement," some 
a deprivation of privilege than confinement, is- 

2 form similar to  this occurs in the  Navy 
a particular ship-naming it-" to  which he i 
Where the sentence is imposed a t  sea or in a 
confined on board ship, (or on a particular sl 
keeping, until h e  can be sent, (or brought,) to  
imprisonment specified. See G .  C. M. 0. 20, 2 
1886 ; Do. 17, 18, 36, Id., 1889 ; Do. 32, Id., 
1893; Do. 4, Id., 1894. I n  Do. 4 & 5, Id., 186 
in port, and a s  a prisoner a t  large a t  sea, until 

7s ConEnement " in light prison," and " in  
discipline exercised over Cadets. See Regs. Mi 

so In  some instances during the la te  war pe 
be confined in a " for t  " or " fortress." See 1 
the Ohio, 1863. 

81 Sentences simply of "hard labor," or  of 
certain particular labor or labor on particula 
&c., or ir. breaking stone-unconnected in t 
unfr~quently imposed during t h e  la te  war. 
Do. 72, Id., 1866; Do. 11, 44, Id., 1867 ; Do. 
M. 0. 16, Army of the Potomac, 1864. 

Two exceptional sentences of this class a 
Oct. 31, 1820, and Do. 56 of 1824-as folloV 
term " with a n  iron collar around his neck 3 

serve, " chained to a wheelbarrow." 
rz See DIGEST, 441 ; Simmons 6 684 ; Clod€ 

refel red to  as  distinct in our 83d Article, i n  
Army Act b 44. 
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specifically, the offences therein described punidlable "by fine or imprison
ment," and, upon convictions under this article, and by usage under other 
articles of the code where the punishment is discretionary, the two penalties 
are frequently combined in the sentence. I n  the military, a s  in the civil, pro- 
cedure, where a 6ne is imposed, i t  commonly is, and in general properly should 

be, added in the judgment that  the party shall be imprisoned till the fine 
642 is ~ a i d . 7 ~But, especially as  there is no process known to the military 

law by which a convict, destitute of means, can, because of his inability, 
be relieved from a n  imprisonment imposed for the enforcement of a fine? it is 
usual and proper i n  a military sentence to  declare that  such a n  imprisonment 
shall not exceed a certain term of months or years; otherwise-the pardoning 
power not intervening-the confinement might be indefinitely prolonged. When 
the imprisonment is intended to be inflicted for a separate purpose of addi- 
tional punishment, a s  well a s  with a view to induce the payment of the fine, 
the form commonly adopted is to adjudge it for a certain period absolutely, 
and for such further period as the fine may remain unpaid-the latter period, 
however, not to exceed a certain term specified, or the whole not to exceed a 
certain term in all."' 

IMPRISONMENT. This punishment, indifferently also styled "coafine7nent" 
in the military- practice, is  i n  terms recognized as  a legal penalty in Arts. 17, 
60, 83 and 97, and indirectly i n  Art. 58: usage further sanctions its imposition 
by general courts-martial, upon officersTe a s  well a s  soldiers, in all cases in  
which the sentence is left to the discretion o f  the court; confinement in a 
penftentiary,however, being restricted to cases of the class specified in Art. 97. 

Imprisonment, where adjudged to olqicers, is almost invariably combined 
641 with clismis$al: the party is thus not subjected to the confinement as  an 

officer, but a s  a criminal, and the old rule that a commissioned officer 
could not properly be held imprisoned is thus substantially observed. Where 
adjudged to ?ton-corn?misswnad olqicers, i t  is properly accompanied, in the sen- 
tence, with reduction to the ranks." 

73As to the rule in the civil practice, see Res o. Bethel, 6'Mod., 21 ; 1 Bishop, C. l'. 
5 1301. I n  G. C.  M. 0. 27 of 1872, the  Secretary of War disapproves the omission " i n  
the sentence of any direction t h a t  the prisoner should be confined until he should have 
made restitution t o  the  United States of the amount of public money found to have been 
embezzled. Without this provision in a s e n t e ~ ~ c ethere is no means, in the case of a n  
officer not bonded, of enforcing such restitution beyond the extent of his pay." And see 
the  earlier G. 0. 61 of 1865,on the  same subject. 

In  some cases, i n  directing t h a t  the offender shall be imprisoned till the  fine i s  paid, 
the court has  restricted the  period by adding-" abating the  same a t  the  r i t e  of five (or  
other number of) dollars per day," or  in  terms to  such effect. See G. C. M. 0. 633 of 
1865;Do. 88,Dept. of Ky., 1865;G. 0. 4,Mil. Div. of t h e  Tenn., 1866. I n  G. C. M. 0. 
17,Dept. of Miss., 1865,a form of sentence is-to be fined three hundred dollars, and to  
be imprisoned "one day for  every two dollars of said fine, o r  ally part thereof tha t  re
mains unpaid." 

T4By Secs. 1042 and 5296, Rev. Sts., provision is made for the discharge of poor 
convicts, sentenced by federal courts to be fined and imprisoned till  their fines a re  paid. 

7G I n  this class of military sentences, a provision as  to the proportionate abatement 
of the Bne i s  added even more frequently than in the. class of cases of fine and im
prisonment last above referred to. See, for  example, cases in G. C. M. 0.159, 266, of 
1865 ; Do. 31 of 1866;Do. 24, 1867 ; G.0.22, 38, Northern Dept., 1865. In G. C. M.0. 
155 of 1865,is a sentence imposing a fine of $6000 and a certain term of imprisonment, 
in which it i s  added t h a t  if the fine is not paid a t  the expiration of such term, the  
party sh9ll be confined " one year additional for each thousand dollars until it is paid." 

l6 So, the British Army Act, 9: 44, authorizes, among the punishments for officers,- 
," Imprisonment, with or without hard labor, for  a term not exceeding two years." 

7T Siulmons $ 1387; De Hart, 58, 195; G. 0. 11, Dcpt. of the Cumberland, 1869; 
G. C. hi. 0. 112,Dept. of the lfo., 1871 ; Do. 33,Dept. of the  East, 1873. 



.W AND PRECEDENTS. 

escribecl punisl~able "by fine or imprison- 
er this article, and by usage under other 
ishment is discretionary, the two penalties 
tence. I n  the military, a s  in the civil, pro- 
:ommonly is, and in general properly should 
at the party shall be imprisonetl till the fine 
there is no process known to the military 

tute of means, can, because of his inability, 
mposed for the enforcement of a fine,14 i t  is 
:ence to declare that such a n  imprisonment 
months or years ; otherwise-the pardoning 
lent might be indefinitely prolonged. When 
? inflicted for a separate purpose of addi- 
a view to induce the payment of the fine, 
~ d j u d g e  i t  for a certain period absolutely, 
h e  may remain unpaid-the latter period, 
rm specified, or the whole not to exceed a 

nent, indifferently also styled "confimenzent" 
recognized as  a legal penalty in Arts. 17, 
58 : usage further sanctions i ts  imposition 

cers7' a s  well a s  soldiers, in all  cases in 
liscretion of the court; confinement in a 
?d to cases of the class specified in Art. 97. 
I to olpicers, is almost invariably combined 
]us not subjected to the confinement a s  an 
L the old rule that  a commissioned officer 
ed is thus substantially observed. Where 
v ,  i t  is properly accompanied, in the sen- 

see Rex v. Bethel, 5Mod. ,  21 ; 1 Eishop, C. P. 
Secretary of War disapproves the omission " i n  
'isoner should be confined until he should have 
the amonllt of public money found to have been 
sentence there is no means, in the case of a n  
tution beyond the extent of his pay." And see 
subject. 

'ender shall be imprisoned till the  fine i s  paid, 
ing-" abating the same a t  the  ra te  of five (or 
terms t o  such effect. See G. C. M. 0. 633 of 
, Mil. Div. of the  Tenn., 1866. In  G. C. M. 0. 
ce is-to be fined three hundred dollars, and to  
l lars  of said fine, or  any part  thereof tha t  re- 

provision is made for the discharge of poor 
! fined and imprisoned till their  fines a re  paid, 

provision a s  to the proportionate abatement 
y than in the. class of cases of fine and im- 
'or example, cases in  G. C. M. 0. 159, 266, of 
22, 38, Northern Dept., 1865. I n  G. C. M. 0. 

of $5000 and a certain term of imprisonment, 
not paid a t  the expiration of such term, the 
la1 for each thousand dollars until it is paid." 
lorises, among the punishments for ofiicers,- 
lor, for  a term not exceeding two years." 

G. 0. 11, Dcpt. of the Cumberland, 1860; 
30. 33, Dept. of the  East, 1873. 

-- 

MILITARY LAW AND PRECEDENTS. 421 

There a r e  five species of this punishment now recognized in military law: 
Simple confinement; Confinement a t  hard labor ; Confinement in  a penitentiary ; 
Solitary confinement; Confinement on bread and water diet. The two latter, 
however, a re  by usage, a s  expressed in par. 1019, Army Regulations, reserved for 
enlisted men alone, and will be considered among the punishments appropriate 
to that class. 

Simple confinement. This is either confinement in a guardhouse," imposed 
for slight ofTences, or confinement (without hard labor) in  a military prison7'- 
such a s  that  established by military order on Alcatraz Island in the harbor 
of San Francisco, or such a s  may be maintained a t  any military post or station. 

Where simple confinement in a military prison is imposed, the usual form 
642 of the  sentence is, in general terms,-"To be confined a t  such prison, 

o r  military prison," (or  place,) a s  the proper authority nlay designate, 
for -years or months;" no particular place of confinement, or reviewing 
official, being specified. 

Confinement a t  hard  labor. "Hard  labor " is really a distinct punishment, 
and has formerly, in some instances, been adjudged a l o n 6 .  e., unaccompanied, 
in the sentence, by confinement.8' It necesarily implies, however, per se, a 
restraint of the person, and is now never imposed except in connection with 
confinement ;-'' to be confined " (or "imprisoned ") " a t  hard labor," a t  a 
prison named, for a certain specified term, being the customary form of the 
sentence. Hard labor, being a separate penalty, must be expressed in terms in 
the sentence, or i t  cannot be administeredshxcept-as will hereafter be 

"a Sometimes expressed i n  the sentence under the form of-"To be confined under 
charge of the  gnard st his station," or " a t  the post where h e  i s  serving," (for a 
certain period,) or in terms to  a similar effect. 

A further mild form of "confinement," sometimes imposed, which, however, i s  rather 
a deprivation of privilege than confinement, is-confinement to the lintits of the  post. 

Z form similar to this occurs in the Navy-"To be restricted to the ship," or  t o  
a particular ship-naming it-" t o  which he i s  attached," for a certain period stated. 
Where the sentence is imposed a t  sea or in a foreign port, the  form often is-" To be 
confined on board ship, (or on a particular ship,) in irons (or double irons) for safe 
keeping, until he cali be sent, (or brought,) to  the  United States," for a certain further 
inprisonment specified. See G. C. M. 0. 20, 21, 22, 30, 31, 32, 34, 35, 36, Navy Dept., 
1886; Do. 17, 18, 36, Id., 1889; Do. 32, Id., 1892. And see Do. 26, 27, 49, 79, Id., 
1893; Do. 4, Id., 1894. I n  Do. 4 & 5, Id., 1887, the  form is-"To be confined in irons 
in  port, and a s  a prisoner a t  large a t  sea, until," &. 

'9ConEnement " in  light prison," and  " i n  dark prison," are, forms peculiar to  the  
discipline exercised over Cadets. See Regs. Mil. Acad., par. 107. 

so In  some instances during the la te  war persons were sentenced by court-martial t o  
be confined in a " f o r t "  or  " fortress." See Vallandigham's Case, i n  G. 0. 68, Dept. of 
the Ohio, 1863. 

"Sentences simply of "hard labor," o r  of "hard  labor on the  public works,'' o r  of 
certain particular labor or labor on particular works-as fortifications bridges, roads, 
&c., or in breaking stone--unconnected in the  sentence with confinement, were not 
unfrequently imposed during the  la te  war. See G. 0. 11, Dept. of the Mo., 1862; 
Do. 72, Id., 1866; Do. 11, 44, Id., 1867; Do. 101, 102, Dept. of the  East, 1864; G. C. 
M. 0. 16, Army of the Potomac, 1864. 

Two exceptional sentences of this class a re  found in the early Orders-G. 0.of 
Oct. 31, 1820, and Do. 56 of 1824--as follows: To serve a t  hard labor for a certain 
term "with an iron collar around his neck weighing eight pounds ;" and to  similarly 
serve, " chained to a wheelbarrow." 

"See DIGEST, 441 ; Simmons $ 684 ; Clode, M. L., 171. The two punishments are  
referred to as  distinct in our 83d Article, i n  par. 1019, Army Regs., and in the British 
Army Act $ 44. 
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noticed-where necessarily involved in the peclilinr species of punishment ad- 
judged, a s  in the case of confinement in a pen i te t i a r~ . '~  

643 Confinement i n  a penitentiary. This form of imprisonment, which 
had previously been recognized by the legal authorities a s  a punishment 

sanctioned by usage for military offenders,@ was specifically authorized and 
provided for in a section of a n  Act of Congress of July 16, 1862, now incor- 
porated in the 97th Article of war s-as follows :-"No person +n the military 
service shalZ, under the sentence o f  a courtmwtiul, be punished by conme
ment in a penitentiary, unless the offence o f  which he mal/ be comicted would, 
by some statute of  the Urvtted States, or by soma statute o f  the State, Temi- 
tory, or District in which such offense ,senaay be wrnmitte$ or by  the common 
law, as the same exists &-a suoh State, Territory, or D&trict, subject such 
convict to such punishment." 

The effect of this provision was t o  add confinement in  a genitentiaru to  the 
punishments which way be adjudged by courts-martial of the Army? when 
the offence is of the class specified in the  statute. That  is to say, a court-mar- 
tial is authorized to impose this penalty only upon a conviction of an offence 
of a civil nature cognizable by such court-as embezzlement, larceny, robbery, 
homicide or other crime, properly so cognizable under Art. 60 or 62, or in  time 
of war, under Art. 58-and which is also punishable under the local criminal 
law. For a purely military offence, a s  deserticn, mutiny, misbehavior before 

the enemy, etc., this punishment cannot legally be imposed." 
644 It is here to be noted that by the recent Act of March 2, 1895, c. 189, 

by which the Military Prison at Leavenworth, Kansas, is "transferred 
from the Department of W a r  to the Department of Justice, to be known a s  the 
United States Penitentiary," the use of this prison for the confinemnt of 
persons " convicted by courts-martial " is expressly restricted to those who 

I n  the  Navy where the  confinement is on board ship, "single irons," or " double 
irons," a re  not unfrequently added. I n  a case in G .  C. M. 0. 48, Navy Dept ,  1892, 
where was imposed a sentence of confinement a t  hard labor on shore, the Secretary of 
the Navy observes-" In  view of the impracticability of enlploying prisoners a t  hard 
labor in naval prisons, the  part  of the  sentence relating to hard labor is remitted." 

It i s  a further practice i n  t h e  Navy to  add the penalty of eotra police duty to  sen
tences of confinement. This i s  sometimes imposed " during the term ot  condnement," 
nnd is sometimes limited to  certain days o r  hours. "Daily," (or during specified hours 
of the day,) "Sundays and holidays excepted," i s  a frequent form. 

84 Dynes v. Hoover, 20 Howard, 65;  9 Opins. At. Gen., 80 ; 10 Id., 158, 248. 
BbAppropriation is annually made by Congress, generally i n  the "sundry civil I' ap

propriation Act, for  the  cost of the  "care, clothing, maintenance, and medical at
tendance," of military convicts confined in State  penitentiaries, under this  Article of 
war. 

8 u I n  the  Navy, this punishment i n  cases of officers is of rare occurrence. A case of 
a n  officer, i n  which it was resorted to, is found in G. C. M. 0. 27, Navy Dept., 1887. 
I n  E5 parte Van Vranken, 47 Fed., 888, it was held tha t  under Art. 7, of the Articles 
for  the NBvy, it could be adjudged only fo r  a capital offence. 

a 7 D I G E ~ ~ ,113, 115 ; G. 0. 4 Of 1867 ; Do. 21, Dept. of the Platte, 1866 ; Do. 21, Id., 
1871; Do. 44, Eighth Army Corps, 1862; 6. C. M. 0. 34, 35, 43, 46, 72, 73, Dept. 
of the  Mo., 1870. 

I n  E@ parte Mason, 105 U. S., 700, a case of assault with intent to kill in viola- 
tion of the  62d Article, the  Supreme Court say-" When the act  charged, a s  'Conduct 
to the prejudice of good order and military discipline,' is actually a crime agalnst 
society which i s  punishable by imprisonment in the penitentiary, i t  seems t o  11s clear 
tha t  a court-martial is authorized to  inflict tha t  kind of punishment. * * * The 
97th Article does no more than prohibit the court from sentencing the ofPender t o  
imprisonment in  a penitentiary in s case where, if he were tried for the same ac t  in  
the civil courts, such imprisonment could not be inflicted." And see, to  a similar 
effect, Is re E s m u ~ ~ d ,5 Mackry, 64-u case of larceny charged under Art. 62. 
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have been " convicted of offellees now pullisbable by confinement in  a pmiten
tiary, (and sentenced to terms of imprisonment of more than one year.") 
A soldier convicted of a purely military offence can therefore no longer legally 
be confined a t  the Prison a t  Leavenworth. 

In  resorting to penitentiary confinement in a case of larcmy, a court-martial 
should assure itself that the property stolen is of such value as to aiimit of 
this form of imprisonment under the civil statute.8s 

By the term " penitentiary," a s  used in the Article, is understood any public 
civil prison-as the new U. S. penitentiary a t  Leavenworth, Kansas, aforesaid, 
the U. S. penitentiary in the District of Columbia, or the prisons "erected 
by the United States in the several Territories, or those established by the 
laws of the  different Statesoo-in which prisoners a re  subjected to a course of 
discipline and labor. A sentence of confinement in a penitentiary is oue in  
which the penalty of "hard labor" is necessarily involved," and in which 
therefore i t  need not be added in terms. 

A court-martial, in adjudging this punishment, should leave the designation 
of the particular penitentiary to the reviewing official. The usual form in 

the sentence is-" To be confined (for a certain term specified) in such 
645 penitentiary as  the reviewing or proper) authority may designate." " 

The Army Regulations-par. 1022-contemplate that  the court will 
indicate in  terms in the sentence a 'L penitentiary" a s  the place of confinement. 
if such is intended. Where the sentence, however, imposes confinement in " such 
prison " or " such place " a s  the proper reviewing commander may designate, 
and the offence of which the accused is convicted is one within the description 
of the Article, the conlniander may legally designate a penitentiary as the 
place of i m p r i s o n n ~ e n t . ~ ~ i s m i s s a lin the case of an officer, and dishonorable 
discharge in that  of a soldier, should be added in a sentence imposing this form 
of confinement." 

Term of imprisonment i n  general. The term of imprisonment imposable by 
a general court-martial is, (except in the two minor species of confinement 
appropriate to enlisted nlen only, and yet to  be noticed,) without other limit 
than such a s  is prescribed-as to the maximum penalty-by G. 0. 16 of 1895, 
alld such as  may be prescribed inferentialiy, i n  time of war, by Art. 58. 
In  the late war, ilnprisonrue~ltfor ten, fifteen, eighteen and twenty years,' 

SG.  C. &I. 0. 17 of 1887 ; Do. 9, Dept. of the >lo., 1886. 
rn See Sec. 1892, Rev. Sts. 
DIGEST, 114. And see par. 1023, Army Regs. The penitentiary a t  Albany, New 

York, has been resorted to  more frequently than any other State  institution. I n  the 

recent case of Sgt. Mason, (G. C. M. 0. 26, Dept. of the East, 1882,) the  order as  

to  the execution of the confinement in  a penitentiary adjudged by the court, is
" Subject to  approval of the  Secretary of War, t h e  penitentiary a t  Albany, N. Y., i s  
designated a s  the place of execution." 

D'Millar v.  State, 2 Kans., 174. 
SzA usual form in the Navy, where the fleet, &c., i s  a t  sea or  in a foreign port, is

" To be confined on board such vessei, (of the -s~uadron , )as  the Commander-in
chic? of the Station may direct, until such time a s  he ( the offender) may be sent to 
the United States in a public vessel: and then in a penitentiary to  be designated by the 
Secretary of the Navy." 

03 G. C. M. 0. 8, Dept. of  Arizonay1892; Do. 10, Dept. of the Mo., 1894. 
04See G. 0. 36, 58, 72, Army of the Potomac, 1862; Do. 50, Id., 1864. 
a See instances in G. 0. 397 of 1863; Do. 1 of 1864, G. C. M. 0. 210, 506, 577, 582, 

625, of 1865; Do. 95, 153, 154, 186, of 1866; G.  0. 90, Dept. of the Gulf, 1863; Do. 14, 
27, Mil. Div. West Miss., 1865; also Om.  Muck's case, Hough, (P.) 161. 
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a See G. 0. 71, Dept. of the South, 1869. 
As indicated in Army Regs., par. 1023. 
As last amended by G. 0. 8 of 1894. 
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Simmons 5 770. 

424 MILITARY LAM7 AND PRECEDENTS. '  

ant1 even for life? were in some instances imposed for specially aggra- 
G46 vated crimes. To be imprisoned "during the war"  was a t  that  period 

also a not unfrequent form.m Sentences of confinement "during the 
remainder of the term of enlistment" of the soldier were then also more com- 
mon than now.8? At present-in time of peace-the term of imprisonment fixed 
for  desertion is from three months to five years:8s the latter limit is also 
rarely exceeded for any other offences, except aggravated instances of violent 
crime taken cognizance of under Art. 62." 

As to the term of confinement i n  a penitentiary, this is not limited or affected 
by Art. 97 above set forth, and, where the sentence is discretionary-as uncler 
Art. 60 or  Art. 62-may, (subject to  the law 6xing maxin~um punishments,) 
be imposed without regard to the provision of the  civil statute fixing the term 
of punishn~ent for the act a s  a civil crime. While such provision may well 
be taken into consideration i n  estimating the proper measure of punishment 
for the offence found, the court may, in its discretion, (subject as  above,) con- 
siderably exceed the limit of the statute.lw 

Imprisonment a f te r  discharge or expiration of term of enlistment. It 
is now settled by the long-continued usage of the service and practice of 
the War Department that  a military offender may be sentenced to a n  
imprisonment continuing after he has been d i scharged i .  e. that he may 
be sentenced to be dishonorably discharged and then imprisoned for a certain 
term. The legality of such imprisonment consists in  the fact that, after the 
discharge, the party i s  held confined not a s  a military person but a s  a civilian. 
convict-as an offender against the laws of the United States under the sen- 
tence of a tribunal authorized by public statute to punish a t  discretion the 

offence committed. 
647 Upon similar grounds i t  i s  equally settled that  a court-martial may 

legally sentence a soldier to  a term of imprisonment which must neces- 
sarily extend beyond the period of his existing term of enlistment, and that  the 
soldier may legally be held confined under the sentence beyond such term, i r ~  
full execution of the punishment.' 

Execution of t h e  punishment of imprisonment. Confinement a t  a nvilitwy 
prison, which was executed a t  a great variety of fortified posts during the late 

%See instances in G. 0. 335 of 1863; G. C. M. 0. 391 of 1865; G. 0.1, &fences 
of Washington, 1863;  Do. 70, Dept. of the Mo., 1865;  Do. 19, Dept. of the  Gulf, 
1865 ; Do. 52, Dept. of the Pacific, 1865; Do. 30, Dept. of So. Ca., 1866;  Do. 37, 
Dept. of Va. & No. Ca., 1863;  G. C. M. 0. .39, 42, 93, Id., 1865;  Do. 25, Dept. 
of Ky., 1865 ; Do. 31, Fourth Nil. Dist., 1867 ; Do. 23, Id., 1868 ; Do. 59, Id., 1869 ; Do. 
153, 175, Fif th  Id., 1869 ; Do. 53, Id., 1870. Imprisonment for life was still Igore 
frequently imposed by Military Commissions. 

nn See case of sentence of imprisonment " for during the war in  Missouri," in G .  0. 10, 
Dept. of the Mo., 1863. 

BR In  such sentences courts should indicate the  date  on which the enlistment of the 
accused expires, (if it does not appear from the specification,) so tha t  the  reviewing 
officer may be a t  once advised of the exact term of imprisonment adjudged and facili
tated a s  t o  his action. See DIGEST, 440. 

"See G. 0. 16 of 1895. 
-As in case of Sergt. Mason, ( G .  C. M. 0. 26, Dept. of the  East, 3882.) 
looDIGEST, 114. And see Eo parte Mason, 105 U .  S., 696, where the term adjudged, of 

e.lght years, i s  recognized as  legal. 
'See O'Brien, 276; G. C. If. 0. 61, Dept. of Daltota, 1884; Barret t  v. Ilogkinb, 7 

Fed., 312. As to  the effect of a sentence, imposing imprisonment until o r  beyond the 
expiration of the soldier's term, i n  forfeiting his retailled pay, see G. C. M. 0. 56 of 1891. 
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war: is now (since the Military Prison a t  Leavenworth, ICansas, has bcen 
superseded as  already mentioned,) executed a t  the prison on Alcatraz Island 
in the harbor of San Francisco, or a t  any place of confinement established a t  
a military post. 

Confinement at hard labor is executed-at places other than the late Mili- 
tary Prison-now U. S. Penitentiary-at Fort  Leavenworth-by employing the 
prisoners in road-making, bridging, erecting or repairing of fortifications or 
quarters, gardening, wood cutting, policing, &c. At Leavenworth this punish- 
ment is  executed by means of the " labor and trades " prescribed for the prison- 
ers by Sec. 1351, Rev. Sts., and the manufacturing of supplies for the army 
authorized to be done by then1 by the Act of March 3, 1879, c. 182. But, a s  
heretofore remarked, persons sentenced or committed to the Leavenworth 
prison, are  subject to be put a t  the labor and employments indicated in  the 
statute, whether "hard labor " be or not expressly imposed by the sentence. 

A sentence to hard labor is not legally executed by putting the prisoner a t  
light work, or work less severe or continuous than that  required of other 
prisoners held a t  the same prison and similarly sentenced. 

The provision of the Act of June 25, 1868, known a s  the "eight- 
648 hour law," does not apply to prisoners employed a t  hard labor under 

sentence of court-martiaLa 
Confinement in a penitentiary is  executed by the forwarding of the prisoner 

under guard to the penitentiary designated by the proper authority: and his 
delivery, with copies of the.necessary orders, &c., to the warden or other offi- 
cial in  charge. Upon his commitment, the military prisoner becomes subject 
to the same government and discipline and to the performance of the same 
labor a s  are  the civilian prisoners. 

Period of execution. The point of Oime a t  and from which a sentence of 
Imprisonment for a definite term begins to d esecuted, i n  the absence of any 
statutory provision on the subject, is  now fixed by par. 1025 of the Army 
Regulations: which declares tha t  "when the date is not espressly fixed by 
the sentence or the order promulgating it," (as  it rarely is,) " t h e  term of 
confinement begins a t  the date of such order." Thus beginning, the execution, 
regularly, continues to the end of t h e  term of years, months, kc.: adjudged by 
the court, or till the happening of some event-as the payment of a me-upon 
which i ts  duration may be expressly made by the sentence to depend, or till 
a pardon, or remission of the unexpired portion of the punishment, granted 
by the competent authority; subject also to the possible abridgment of the 
period by a credit gained by good conduct, a matter presently to  be noticed. 

As heretofore remarked, the fact that  the soldier, being sentenced with the 
confinement to  dishonorable discharge, has  been discharged accordingly, o r  
that  the term for which he enlisted has expired pending the confinement, 

2Among the principal were Forts Preble, Adams, Warren, Wood, Schusler, Lafayette, 
Mifflin, Delaware, Whipple, Norfolk, Macon, Pulaski, Marion, Jefferson, I'ickens, Pike, 
the Rlp Raps, Dry Tortugas, Johnson's Island, Camp Chase, Camp Hamilton, Ship Island, 
and the posts of Wheellng and Nashville. 

8 See G. 0.71, Dept. of the  South, 1869. 
4 As indicated in Army Regs., par 1023. 
6 As last amended by G. 0. 8 of 1894. The regulation concludes-" The sentence 

1s continuous until the term expires, except when it cannot be executed on account 
of the unauthorized absence of the person sentenced " 

The execution of a cumulative sentencc of confinement commences of coursr upon 
the expiration of the term of the previous sentence. See post. 

0 "  In  calcillating the period of ~mprisonment, the  day on which the sentence com
mences, and tha t  on which the prisoner is to be released, a r e  both to  be counted." 
Simmons 5 778. 
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affects in no manner the due course of the esecution of the punishaieut. 
649 The military jurisdiction having once duly kttached in l ~ i s  case while 

he was a soldier, aud he having been as  such duly tried an? convictetl. 
and his sentence of confinement having been duly approved, it  is immaterial 
to its execution whether he actually remain or not in the military service, his 
status being now simply that of a public prisoner held by the authority of the 
United States a s  an offender against its la\\~s. 

Conlmencing as  indicated, the term of the execution continues to run without 
regard to any intermediate perioris during which the prisoner, t h o ~ ~ g hin 
military custody, m y  not be undergoing the specific confinement adjucIged,'-- 
a s  a period during which h e  is detained a t  a depot or elsewhere before being 
forwarded to the place of confinelllent, or during which he is being transferred 
to such place, or from such place to another when the place of confi~lemllt is 
changed by competent authority: or during which he may be heltl in  hospital 

- or his quarters under medical treatment? Otherwise, however, as  to a period 
of u?aauthorized absence from military custody, occasioned by an e.scape; the 
party, on recapture, being legally remanded to serve out the period of his 
sentence which reniained to be serx-ed a t  the date of the escape." So, if he be 
taken prisoner by the enemy, his coufinement will legally commence, or re-com- 
mnce ,  after his exchange or parole and return. 

That  the period of an arrest in confinement before trial, or before final action 
upon the sentence, however unreasonably protracted, cannot legally be credited 
upon the term of imprisonment ilnposed by the sentence, in  esecuting the s:ulle, 
and.  that  the reviewing authority, if he thinks it  just and proper that this 
period sllould be deducted f r o ~ n  tlie term adjudged by the court, can do so only 

by a proportionate mitigation of the sentence in approving the same, 
650 or, subsequently by a partial remissio11,-is also well established." Kernis

sions of what is commonly known as  " guard-house time" are  not 
unfrequent in practice. 

Time credits. The term of ilupriso~lment may, however, l e ~ a l l g  be 
abridged in its execution where the prisoner, by good conduct pencling his 
confinement, beconies entitled to such abridgment under the law. Ey the Act 
of Congress of March 3, 1875,-" all prisoners convicted of any offence agcfi,tst 
the laws of t l ~ e  United States, and confined in executi,on o f  sentence i n  a7qj 
prison or penitentiary o f  anu State or Territory, (which has no systc~n o f  conz- 
,nutation for its ozon prisoners,) shall have a. deduction, from their several 
terms of sentence, of fice dugs .in each and evwy  calendar m n t h  during whiclr. 
?to c7~arge o f  ?i~is!onduct shall l~avc  been srcstai,n~d a,gai~zst them, and sl~c111 Be 
discl~arged at t l ~ e  expiratwm 01 their several terms o f  smtence less the tQne 
so deducted." In  view of this Act, (as  also of the provision of Sec. 1352, Rev. 
Sts., authorizing in general terms a similar indulgence for the colivicts a t  the 
lute Military Prison-now U. 8. Penitentiary-at Leavenworth,) a (:enern1 
Order, (No. 64,'") mas, on June 21, 1875, issned from the War Del~artnit.nt, by 

7 See Simmons l 782. 
8 Par. 1027, A. R., declares-" The authority n.hich has designated the place of con

finement, or higher authority, may change the place of confinement." Of courst., in the 
procedure of transfer, the punishment must not be added to. An unnuthorized traiisfer 
of a prison('1. is ill the 11atu1.c of ii ~ Y C S ~ U S S  h i u ,  IClod~,  11. L., 171, )  :11id entitles ~ ~ 1 ) o n
him to  be discharged upon habeas corpus, :IS from an illpgnl imp,risonment. In re Allen, 
7 Jurist, 234. 

0 Simmons 5 783 ; Grieths, 162, 176 ; Harcourt, 168 ; Qe Hart, 249. 
 
loSimmons 5 784;  GriBths, 172. 
 
" G .  0.105 of 1874;  Par. 1028, A. R. 
 

Now made an army regulation-par. 1045, A .  R. ,  which has recently been amended 
by G. 0. 40 or Bug. 29, 1894. 

http:Del~artnit.nt
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which the rule prescribed in the Act was applied to military prisoners, a s  
follows :-" To equalize the practice in regard to punishment of muitary pris- 
oners, so fa r  as  practicable, a n  abatement of five days for each month of con- 
secutive good conduct may be allowed upon each sentence to  conMement for 
over six months." And it is directed that the commanders of the Departments 
in  which the places of confinement a r e  situated shall issue the special orders 
for the release of the prisoners who shall become entitled to the allowance. 
Since the policy of the Government in regard to  i ts  convicts has  thus been 

. extended to military cases, a large majority of the prisoners confined both a t  
Fort Leavenworth and Alcatraz Island have always been induced so to conduct 
themselves a s  to earn and receive considerable abatements of their terms of 

imprisonment.= 
651 Execution of cumulative sentences of imprisonment. As has already 

been indicated in this Chapter, a sentence of imprisonment duly adjudged 
a military person who is  a t  the time undergoing a sentence of the same char- 
acter, (o r  who has received such a sentence which however h a s  not yet been 
approved or commenced to be enforced, but is  duly approved presently,) is 
cumulative upon the earlier sentence and t o  be executed accordingly, i. e. i ts  
execution is  to follow immediately upon the completion of the execution of the 
former punishment, and t o  proceed i n  due course till itself completed. This 
principle is  now incorporated in par. 1029, A. R., where it is declared, in 
general terms-" When soldiers, either undergoing or  awaiting sentences, com- 
mit offences for which they a r e  tried and sentened, the second sentence will 
be executed upon the expiration of the first." 

FORFEITURE OF PAY, &c.-Authority for  t h i s  punishment. This, 
though in terms authorized a s  a punishment by the Articles of war in one in- 
stance only-uiz. by Art. 101 in  connection with suspension from command14- 
is in fact authorized, by the usage of the service, wherever the sentence i s  dis- 
cretionary with the court, and, in  cases of soldiers, is the most frequent of 
all the military punishments. 

Distinguished f rom fine, &c. Forfeiture is to be distinguished from fine, a 
punishment which imposes a pecuniary liability in  general, not necessarily af- 
fecting pay ;"  and also from stoppage, which is not properly a punishment a t  
all but a charge on account, sometimes indeed resulting from punishment a s  
a mode adopted for executing the same.' 

Different forms of forfeiture. Forfeiture by sentence may be expressed in 
different .forms according to the particular pay or amount of pay in- 

652 teucled to be affected. Thus the forfeiture may be general and entire, 
wiz. of "a11 gay due," or-a form which is usual where the officer or 

soldier is detached from the service by a dismissal o r  dishonorable discharge 
adjudged by the same sentence, and the object is t o  cover all possible claims 
to pay up to the date of the actual execution of the s e n t e n c m f  " all pay due 
or to become due." Such a full and absolute forfeiture covers, with the or- 
clinary pay, all retained pay, additional pay, merit pay, kc. Where i t  is not 
intended by the court to deprive the accused of his entire pay, the sentence 
may impose a forfeiture of his pay. for a month or months, or of a portion-as 

13As to the regulation of this abatement at-the Military Prison, see the Regulations 
for i ts  government in G.  0. 4 of 1891. 

'*As to the nature of this forfeiture see " Suspension," ante. 
' 6  See under " Fine," ante. 
'%As to the discretionary authority of the Secretary of War, under Sec. 1766, Rev. 

Sts., or par. 1489, A. R., to order a stoppage of the pay of an officer in arrears to the 
United States, see Billings v. U. S., 23 Ct. Cl., 166. A judgment against the offlcer h 
not essential to authorize a stoppage. 17 Opins. At. Gen., 30. 
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one-half, or so many dollars-of such pay,17 or simply of so many dollars in 
general terms, or of the pay or a portion of the pay " for the same period " 
a s  that of the term of a n  imprisonment (or suspension) adjudged in the same 
sentence. A sentence, in forfeiting certain pay, may except from the for- 
feiture an amount stated, to be rendered to the soldier for his use or benefit." 
Such exceptions, however, a re  much more rare  in the military than in the 
naval practice. 

The forfeiture of " allowances." The forfeiture may include " allowances " 
with pay, though a forfeiture of "pay"  alone will not embrace allowance^.'^ 
A forfeiture of "pay and allowances" affects, with his pay, any money-com- 
~tiutations or other pecuniary enloluments incidental to the office, rank, or 
duty of the party and due him a t  the date on which the sentence takes effect- 

a s  the allowance for quarters in  the case of a n  officer, and the allow- 
653 ance for clothing in the case of a soldier.20 A forfeiture of allowances 

other than pecuniary-as of rations or clothing a s  such, would not now 
be sanctioned by the usage of the service.% 

T h e  forfeiture t o  be  t o  t h e  United States only. We have heretofore noticed 
the principle that  a court-martial can neither forfeit pay for the benefit of 
a n  individual, nor by its sentence direct a s  to i ts  d i s p o ~ i t i o n . ~ ~  All forfeitures 
of pay accrue to the United States, and the disposition of the same a s  public 
funds i s  a matter belonging to the province of Congress." 

It mus t  be express, a n d  clearly defined. A further principle governing this 
subject is  that  pay can be forfeited only i n  express terms-that a forfeiture 
cannot be involved in any other penalty. A simple sentence of death,* dismis- 
sal, dishonorable discharge, or imprisonment, cannot affect the right of the 
party to such pay as may be due him a t  the date of the approval or execution 
of such sentence. Where, therefore, the court intends to forfeit pay, it must 
express i ts  intention in terms: pay cannot be forfeited by implication. 

That the terms of the sentence declaring the forfeiture should be, so clear 
and precise that  the specific pay and amount of pay proposed to be divested 
may fully appear; and that  the nature and extent of the forfeiture should be 

="As to the effect of a forfeiture of a portion of the monthly pay, see par. 1032, A. R. 
Is See Chapter XXI-"Mitigation," and G. O., Dept. of the South, of 1881, referred 

to In note. I n  the Navy, courts-martial, in  sentencing offenders to confinement and 
forfeiture of pay, frequently except from t h e  amount forfeited so much a s  may be 
necessary for  "prison expenses," and also a certain small sum to  be paid the  party on 
discharge. I n  a case of this class in  G. C. M. 0. 22, Navy Dept., 1887, where the 
sentence, inter alia, is " to lose pay and clothing allowance," i t  is added-" except $2 
per month, and such articles of clothing a s  may be actually necessary for his use." 

DIGEST,418, 560, 731 ; McNaghten, 27. 
ZoInU. S. v. Landers, 92 U. S., 77, i n  which i t  i s  held tha t  the term allowances in- 

cluded bounty-money, (and see, t o  the same effect, 13 Opins. At. Gen., 198,) the court 
say that-"under the term allowances everything was embraced which could be re
covered from the government by the  soldier, in  consideration of his enlistment and  
services, except the stipulated monthly compensatioll designated a s  pay." And see 
Sherburne v. U. S., 16 Ct. Cl., 491. . Sentences forfeiting all clothing, &c , " except fatigue clothing ;" and sentences 
expressly excepting from a forfeiture of pay and allowances " the  necessary clothing 
and subsistence," or in terms to such efi'ect, a r e  found in the early G. O., but hove 
been long disused in practice. 

Forfeiture, by sentence, of Pension, a s  a n  "allowance" or  otherwise, is unknown 
to our military law. 

22See par. 1035,A. R.
"Circ. NO. 4, (EI. A.,) 1886. As to the appropriation of forfeitures, (" stoppages 

or fines,") adjudged by court-martinl, to the support of the Soldiers' Home, see Sec. 
4818,Rev. Sts. 

"Major Herod's Case, 13 Opins. At. Gen.. 103. 
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evident from the sentence itself without any reference to other source of 
inlormation being required-are points which have already been illus- 

654 trated under a previous general head." An instance in which the omis- 
sion to define the forfeiture intended has caused embarrassment is that 

of tlie class of sentences in which a non-commimioned officel- is arljutlqed to 
be reduced to the ranks with forfeiture of a certain part  of his monthly pay. 
Here it  has sometimes been difficult to determine whether the forfeiture ap- 
pliecl to pay due the soldier a s  a non-commissioned officer or to pay to become 
due him a s  a private?' 

Forfeiture a s  a punishment i n  general. While forfeiture is the most 
effective of the minor punishments when judiciously imposed, i t  may yet be so 
employed as  to be subject to serious objection. Thus depriving an officer or 
soldier of his entire pay, while retaining hiin in the  army, (i. e.  not dismissing 
or discharging him in the sentence,)-leaving him nothing for the support of 
his family, or for the purchase of articles necessary to health, cleanliness, kc.- 
has been commented upon a s  in general contrary to  public policy and detrimental 
to the interests of the service," and is  now most rarely resorted to. 

Execution of this punishment. Where the operation of the f ~ r f e i t u r e  is 
specifically limited by the sentence itself to a particular period, a s  where it  
is imposed for the same period a s  a term of imprisonment or suspension ad- 
judged in the same sentence, there is no difficulty in defining the execution of 
the forfeiture, the same being concurrent with the term of the principal 
punishment a s  determined by the general rules heretofore considered. 

Where the operation of the penalty i s  not thus fixed by the sentence, the 
date o r  mode of its execution will depend upon the nature and extent of 
the forfeiture. Where the sentence in  general terms forfeits all pay due, 
the forfeiture. a s  a general rule, attaches upon. the approval of the s e ~ ~ t e n c eby 
the proper authority, and to such pay a s  niay then be due and payable to the 

accused. The approval, ex ui, by operation of law, divests his right to 
655 such pay and the same thereupon accrues to  the United States. Where, 

however, pay due is forfeited in  connection with dismissal or dishonorable 
discharge imposed by the same sentence, the forfeiture is in general to  be 
considered a s  intended to take effect simultnneonsly with the execution of the 
disn~issal by which the military service of the party, and with it-regularly- 
his right to pay, is  terminated. 

Where the sentence forfeits pay both due and " to  become due," the for- 
feiture attaches both to pay due a t  the date of approval and pay accruing 
monthIy thereafter so long a s  the party remains in the service." 

Where the forfeiture is not of the entire pay of the party but of a portion 
only-as the pay of one nionth or several months, or a fraction or specified 
number of dollars of the pay of such a period, or simply a certain umber of 
dollars of his pay in general-such forfeiture may legally be, and, i t  would 
seem, should be, satisfied out of any amount-whenever accrued-which may 
be due and payable to the soldier a t  the regular bi-monthly or other payment 
next after the approval of the sentence, or out of such amount so fa r  a s  i t  

2s See ante-" Principles governing the framing of thc Sentence," also G. C. M. 0. 
65, Dept. of Dakota, 1880 

Pa See instance in Clrc. No. 3, (H. A.,) 1886. 
='See G .  C M. 0. 2, 5, Dept. of Texas, 1876; G .  0 .  41, Dept. of the Mo., 1882; Clode, 

( 2  M. F.,) 108. 
"Or until the sentence be remitted. Circ. KO. 4, (FI. A,,) 1886 In x case indred 

of a desmter, such a sentence would affect only pay accrulnl: subsequrntly to his 
apprehension or surlrnder, that accrued before being already divested by operation of 
law, under6 pars. 132, 1514, A. R. 
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37 See Hughes, 95 ; EIough, (P . , )  734. 
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will go, where it i s  less than the amount of the forfeiture, leaving tbe remainder 
to be satisfied a t  the succeeding payment or payments. In practice, however, 
il: seems to have been preferred to exclude from the application of the for- 
feiture pay due and payable a t  the date of the approval, and to apply it only 
to pay accrtiecl subsequently to that  date." 

Where, pending the execution of a forfeiture of a certain anlount of Bay or a 
certain number of months' pay, the term of enlistment of the soldier comes to a n  
end, he cannot be retained in the service for the purpose of satisfying the for- 
feiture and until i t  is satisfied, but is  entitled to be dischargecl equally a s  if no 

forfeiture had been adjudged in his case. Nor, if he thereupon or subse- 
656 quently re-enlists, can the unsettled forfeiture be revived a s  a charge 

against his pay. For, a pecuniary liability incurred under a certain 
enlistment can legally constitute a n  offset only against the amount payable for 
services under that  contract, and can no more be charged against the pecuniary 
consideration of a new and distinct contract than it can against the pay of 
another soldier. 

A forfeiture adjudged after, or pending the execution of, a separate for- 
feiture, and expressed in general terms, or not specifically restricted to a 
distinct period, becomes cum/uZat.ive upon the earlier one, and is to be executed 
a s  an additional liability?' 

Where t h e  forfeiture is unauthorized i n  amount. I n  Circular No. 12, (H. 
A.,) of 1892 i t  was declared-" When a sentence of (confinement or)  for
feiture is in excess cf the legal limit, that  part of it which is  within t.he 
limit is  legal, and may be approved and carried into execution." This would 
apply to the punishments of inferior courts, and to the punishments exceed- 
ing the ~llaxinlum limits fixed 'by the order of the President. The ruling, if 
of doubtful authority, certainly conduces to  discipline and to the convenience 
of administration." 

Official not ing of forfei ture  a n d  action of paymaster. I n  all cases where 
soldiers remaining in the service a r e  subjected to sentences of forfeiture, the 
aniount and particulars of the forfeiture, with the date, llumber and sour& 
of the General Order approving and promulgating the sentence, should be noted 
by the company or other proper commander opposite the name of the soldier 
upon the Muster-and-Pay Roll made out for the command next after the pub- 
lication of the sentence a t  the post or station. The forfeiture will then be 
enforced by the paymaster who pays the colnmantl and who will either deduct 
the amount of the forfeiture fro111 the amount of pay accruing to- the sol- 
dier, or will omit to pay him altogether, according to the extent of the 
forfeiture and the nature of the sentence. The forfeiture, if not cancelled a t  
Ihe first payment, lnust be continued to be noted on successive rolls till fully 

discharged.' 
657 Effect of a remission upon execution of pending forfeiture. A re

mission in whole or in part of a pending forfeiture may and properly 
should, in the opinion of the author, take effect upon any pay accrued and 
payable, and not actually forfeited, a t  i ts date. Thus if a soldier is sentenced 
in January to forfeit two months' pay, and in Fel)ruary the forfeiture is re

28 See par. 1032, A. R. Unless the rule here declared has been adopted for reasons 
of convenience to  the Pay Department, I can perceive no justification for it. I t  would 
appear to be irnplicatcd with the directio~l in the last clause o t  par. 1034, a s  to which 
Fee post. 

80 Compare par. 1034,A. R. 
"See a recent case in  G. C. M. 0.4. Dept. of the  East, 1804, of the approval of 

that  proportion only of a forfeiture which was consldered to be within the legal limit. 
82 See G .  0. 81)of 1883. 
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mitted, he  would be entitled. at the bi-montl~ly payment a t  the end of February, 
when his pay account for the two months is regularly settled, to receive 
his full pay for the two months, the forfeiture being entirely removed 
by the remission. The practice, how er, is not i n  accordance with this view, 
being governed by par. 1034 of t h t  d m y  Regulations, which declares that- 
",.in order remitting a forfeiture of pau operlctes only @nthe pau to b~coms 
due subsequent to date of the order." I n  adopting this rule, for  the con
venience quite evidently of the Pay Department, i t  was apparently not perceived 
that it has the effect of restricting the plenary pardoning power vested in 
the President and that exercisable under the 112th Article of war, and is  thus 
without legal authority. 

These a re  Reduction, Dishonorable Discharge, Solitary Confinement, Con
finement on bread and water diet, Ball and Chain. 

REDUCTION.-Nature of and  authori ty  for  t h e  punishment. This pun- 
ishment, c.omn~only termed reduction to the ranks," consists in  our service, in  
the degrading of a non-commissioned oficer-sergeant or corporal of a com

pany-to the rank and status of a private? Reducing to a n  interme- 
658 diate grade, a s  from sergeant to  corporal, is not known to our law.36 

The punishment, a s  adjudged in our pmctice, is absolute, i. e. without 
limitation a s  to term.3B It is  specifically mentioned in a single Article of war, 
the 37th, where it is requil-ed to be imposed upon conviction of the offence 
of conniving a t  the hiring of his duty by a soldier. By the authority, how- 
ever, of the usage of the service, recognized indeed in par. 1019 of the Army 
Regulations, i t  may be imposed by any court-martial wherever the sentence 
is discretionary. Reduction by sentence a s  a punishment is to be clistinguished 
from the reduction authorized by the Army Regulations, (par. 254,) which 
may be ordered by the commander of a regiment. 

Properly adjudged w i t h  confinement. As has  already been remarked,- 
when a term of imprisonment is adjudged a non-commissioned officer, the 
sentence should also embrace reduction. This for the reason assigned by the 
authorities, that  to retain the sergeant or corporal under the circumstances 
in his rank must tend to degrade the same and detract from the respect due 
to it, and that  therefore, when thus punished, he should be punished as a 
private soldier. I n  such a case also the sentence should properly be so worded 
a s  to require or allow the reduction to take effect before the imprisonment 
is  entered upon." 

33 It was formerly sometimes designated as  reduction t o  the  " r a n k "  or "s tat ion" 
of a "private sentinel." See Tytler, 318; Macomb, 62 ;  also cases in  the  early General 
Orders. 

The follolving are  forms of sentences of reduction found i n  the G.  C. M. 0. of the 
Kavy :-A " seaman, to be disrated to landsman ;" A " seaman-apprentice "-to " sec
ond-class apprentice; " A " first-class fireman "-to Ihe "next inferior rat ing;  " The 
same-to the '' rate  of a coal-passer ;" A '' boatswain's mate, second class," to  seaman ; 
A '. baymnn " to " landsman ;" A "writer, second class, to  the  rating of landsman." 

3&Anon-commissioned officer of the  Engineer Battalion may be reduced to  a private 
of cither the first or  second class, established by Sec. 1155, Rev. Sts. See a case of 
such rednction t o  a private of the "second" class i n  G .  C. M. 0. 70 of 1868. 

A reduction, by sentence, of a sergeant " t o  the  grade of a recruit," was properly held 
illeeal. there be in^ no such ~ r a d e .  G .  C. M. 0. 21  of 1S93. 

3~0tlierwise in t h e  ~ r i t i s h  code. Army Act 5 44, 183. 
36 In C. 0. 76 of 1824, is a case of a corporal sentenced " t o  perform the  duties of 

private sentillel [or o l ~ et n o ~ ~ t h "Such a sentence would not be warranted by present 

usage. 
 
37 See Hughes, 95 ; Hough, (P. , )  734. 
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DISHONORABLE DISCHARGE.-Natur 
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feiture of pay. 
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or " from the service" or I' military servi 
States," being often added. The form-" to 
using the word " dishonorably," though u11u 

exercise of legislative and execntive functions, a 
I n  consequence of this disapproval, a new sent1 
stituted. 

Dishonorably .discharged soldiers, who have 
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record for conduct in confinement has b w n  good. 
See FOUILTH ARTICLE, in  Chapter XSV, poat. 

43 See G. 0. 36, 58, 73, Army of the  Potomac 
71, Dept. of Texas, 1873. The discharge not  or 

nnworthv. but-the number of enlisted men. be1 ~ " .  
ties t o  enlist a nem man in his place. 

& s u c h  a sentence is particularly objectionabl 
t o  serve under his enlistment. G .  C. M. 0. 23, 1 

46 G .  0. 9, Dept. of the South, 1873; DO. 6 
Texas, 1874; Do. 18, Div. of Pacific & Dept. of 
is a grave one, exhibiting the soldier a s  mora 
as  larceny. G. 0. 48, Dept. of Dakota, 186 
sergeant, convicted of drunkenness on two oC 
(G. C. &I. 0. 30, Dept. of the  Mo., 1887.)-"A 
of drunkenness, should not  be permitLed td renlo 

4% I n  the  Navy, beside cEishonorablc dischrol  
times the following form-" To he c l i s o l ~ ~ g e d  U 
37, Navy Dcpt., 1887; Do. 70, Id., 1889. 

616156 0 - 44 - 28 
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Reduction w i t h  ignominy. I n  some few cases reduction has been made 
ignominious, i. e. has been directed in the sentence to be accon~panied by 
the cutting off, in the presence of the command, of the  chevrons and stripes 

of the non-commissioned officer.= 
659 Execution, of t h e  punishment. This is a punishment which, like dis- 

lnissal in  the case of an officer, executes itself, taking effect, a s  it does, a t  
once npon the approval of the sentence and notice to the accused. Upon the 
l~romulgation and announcement to him of the approval by the competent 
authority, he ceases forthwith to be a non-commissioned officer and becomes 
:I private, no further act  being requisite to make the punishment operative 
in  law: his pay also is from the same 'da te  correspondingly reduced. H e  
cannot however legally be r e ~ u i r e d  to surrender his zciarmnt a s  sergeant or 
corporal, unless i t  is expressly declared therein, or is accepted by him upon 
the express condition, that  i t  shall be surrendered upon reduction. 

A non-conimissioned officer duly reduced by sentence remains reduced, (and 
borne on the muster-rolls a s  a private,) till the end of liis enlistment, or till 
the punishment, (which is a "continuing " one,) is remitted by tlze .competent 
pardoning authority. But even a remission will not restore hinl to liis formei- 
rank if the vacancy caused by 'his reduction has  been filled. In  such a case 
he cannot, after remission, be restored till a vacancy occurs and he is reap- 
pointed by his regimental commander. 

Reduction of officers. By tw@ statutes enacted and in force during the late 
war, reduction to the ranks was authorized a s  a punishment for commissioned 
oficers. These were the  Act of March 3, 1863, c. 75, s. 22, empowering courts- 
martial-" to sentence oficers, who shall absent themselves from their cow& 
~rfao~dswithout leave, to be reduced to the ranks to serve three ?/ears o r  duv- 
ing the war;" and the  Act of the same date, c. 120, s. 6, requiring- the imposi- 
tion of this punishment upon officers convicted of failink to turn over to the 

. proper official " captuved or  abandoned property " coming into their possession. 
No case is known of n conviction under the latter statute, and but few 

trials were had under the former." No Act passed since the war has 
660 authorized such punishment. Reduction of officers ,in grade-as from 

captain to lieutenan-is also unknown to our law.40 
-. 

"See instances in G. 0.11 of 1849; G.  C. M. 0. 70 of 1868, G. 0. 46, 67, Army 
of the Potomac, 1861. I n  G. C. M. 0. 7, Navy Dept ,  1887, is a sentence of a non
commissioned officer of Marines-" To be reduced to  t h e  rank of private, and  to  have 
his insignia stripped off i n  presence of al l  the  marines at the  station." 

aoInstances of officers convicted undrr this statute and sentenced to recloction a re  
published in G. 0. 27 of 1864; Do. 80, Dept. of the Gulf, 1863; Do. 38, Dept. of t h e  
l a s t ,  1864; Do. 36, Middle Dept., 1864; Do. 5, 2d Div., 5 th  Army Corps, 18134; G. C. 
&I.0. 25, 51, Army of the  Potomac, 1864 ; Do. 12, Id., 1865. 

Reduction is authorized of cadet ollicers, (Mil. Acad. Regs. 5 107,) but these are  
not commissioned officers of the army. 

Redoction is a recognized punishment for  officers in the European armics. See recent 
case of the reduction t o  the  tanks of a Russian general officer by the Czar in  1892. 
N. Y. Herald, September, 1892. I n  1887, the Czar commuted to this punishment the  
sentences of exile to Siberia of -eighteen young officers convicted of engaging in a 
revolutionary conspiracy. N. Y. Herald, Nov. 30, 1887. 

40 I n  Gen. Smaim's case, (G. C. M. 0. 19 of 1885,) s sentence, aftertoards witl~dra,wn, 
prescribed t h a t  the accused, in addition to suspension, should be reduced to a lower' 
grade and rank in his corps. Upon this it is remarked by the President as  follows
"The  provision tha t  t h e  accused shall, after a suspension for  the period of one year 
from rank and duty in t h e  office now held by him, be placed in another office of lower 
rank i n  the department of which the office now held by him i s  a part,  i s  one impos
sible of enforcement by the  Executive alone. Tha t  office of lower rank cnn only be 
filled in the method pointed out by the  Constitution, namely, nomination by the Presi- 

dent and contirmation by the  Senate, and then only in  case of all existing vncancy. The 
amended sentence, in effect, creates a n  office and fills it, thus a t  once embodying the 
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some few cases reduction has been made 
'd in the sentence to be acconlpanied by 
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e a non-commissioned officer and becomes 
luisite to make the punishment operative 
same ' date correspondingly reduced. He 
to surrender his zoarrnnt a s  sergeant or 

ared therein, or is accepted by him upon 
: surrendered upon reduction. 
'duced by sentence remains reduced, (and 
~ t e , )  till the end of his enlistment, or till 
~uing " one,) is  remittecl by the .competent 
mission will not restore hini to his fornlei. 
-eduction has  been filled. In  such a case 
'ed till a vacancy occurs and he is renp- 
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DISHONORABLE DISCHARGE.-Nature of a n d  au thor i ty  f o r  the pun
ishment. This punishment corresponds to dismissal in  the case of a n  officer, 
in that it  expels the offender with disgrace from the army and remands him 
to the status of a civilian: it entails however no legal disability either military 
or civil." I t  is to be distinguished from the discharge given by executive order, 
a s  authorized by Art. 4, the latter being, not a punishment, bu t  a mere re
scinding or discontinuance of a contract." 

Dishonorable discharge, though not expressly required or  authorized to be 
adjudged for any particular offence by the Articles of war, is indicated in  
general terms by Art. 4, a s  a penalty which courts-martial may award, and 
is recognized in the  Army Regulations, (par. 1019,) a s  a legal punishment for 
enlisted men: it may thus  be imposed wherever the sentence rests i n  the dis- 
cretion of the court. 
When properly resorted to. This  punishment is usuWly and properly ad

judged by courts-martial in  connection with terms of imprisonment 
661 in a military prison or penitentiary; it being i n  general regarded a s  for 

the interests of the service that  a military convict, before being subjected 
to a protracted confinement, should b e  formally separated from the army:' 
The view has also been repeatedly declared in General Orders that  dishonorable 
discharge alone is not an adequate or proper penalty for desertion or  other 
grave military offence, since merely to require soldiers, upon conviction of 
such offences, t o  leave t h e  army is in effect to  offer a premium for their com- 
mission." On the other hand it has been viewed a s  an inappropriate, and too 
severe, punishment for a singl'e act--especially where a first offence--of breach 
of d i ~ c i p l i n e . ~  The result is  that dishonorable discharge, except i n  combina- 
tion with confinement, has become a comparatively rare  form of sentence in  
our service; and, where resorted to, it is usually also accompanied with for- 
feiture of pay. 

Form of the punishment.M The ordinary and proper form of this punish- 
ment in a sentence is-'' to be dishonorably discharged ;" the words " the service," 
or " from the service" or " military service," or " the service of the United 
States," being often added. The form-" to be discharged Yne service," without 
using the word "dishonorably," though ur~usual, is  sufficient in law, and has the 

exercise of legislative and execr~tive functions, and the  approving power of the  Senate." 
I n  consequence of this disapproval, a new sentence, not  legally objectionable, was sub
stituted. 

aDishonorably .discbarged soldiers, who have also been confined under their sentences 
a t  Fort  Leavenworth or  Alcatraz Island, are not  unfrequently reenlisted where their 
record for conduct in  confinement has  been good. 

"See F o ~ n . ~ ~ iARTICLE, 
in  Chapter XXV, post. 
43 See G. 0. 36, 58, 73, Army of the Potomac, 1862; G. C. M. 0. 50, Id., 1864: DO. 

71,Dept. of Texas, 1873. The discharge not  only relieves tde army of a member found 
unworthy, but-the number of enlisted men. bring fixed By statute---enables t h e  authori- 
ties t o  enlist a new man in his place. 

44 Such a sentence is particularly objectionable where the soldier has yet a long time 
t o  serve under his enlistment. G. C. M. 0. 23, Dept. of the Mo., 1870. 
4G. 0. 9, Dept. of the South, 1873; Do. 61, Id., 1874; G. C. M. 0. 42, Dept. of 

Texas, 1874;Do. 18,Div. of Paciflc & Dept. of Cal., 1881. Otherwise where t h e  offence 
is a grave one, exhibiting the soldier a s  morally unfit to remaln in the service-such 
a s  larceny. G. 0. 18, Dept. of Dakota, 1869. I n  a case of a post quartermaster 
sergeant, convicted of drunkenness on two occasions, i t  is observed by Gen. Merritt, 
(G. C. &I. 0.30,Dept. of the  Mo., 1887,)-" A non-commissioned staff officer, convicted 
of drunkenness, should not be permitted to remain i n  the service." 

4s I n  the  Navy, beside &shonorable discharge, imposed a s  in the Army, occurs sorne
times the following form-" To he dibcl~m-ged with bad-conduct Ltiscl~arge." G .  C. M. 0. 
37,Navy Dcpt., 1SS7;DO. 70, Id., 1889. 

616156 0 - 44 - 28 
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him personally. The discharge will be worded 
Iron1 the Adjutant General's Office," 65 but th( 
,ate, for the insertion of the cause or  occasi 
a statement to the effect that  the same has 
sentence of a general court-martial publish 
describing i t  by the command or authority 
liurnber and date?' Such statement will shov 
a s  a pu.lz.ishment and is  therefore disholzorabl 

The clause generally added in discharger 
eiilistlllent of the soldier is known to exist,' 
axice a t  the bottom of the certificate heade 
is no part of the discharge,) is filled out or 
~tegulations?~ 

Where this punishmer~t is imposd  in cc 
terms of the sentence will in  general indicate 

by the court to take effect before the 
664 after i t  is completed. To postpone ul 

a dishonorable discharge required by 
in order, has been held by the Judge Ad 
authority of a reviewing officer?" I n  practice 
discharge i s  mentioned in the sentence bef 
unrlerstood a s  intended t o  be executed first 
. Forfeiture of pay usually acconlpanies di: 
Where not expressed, however, the effect o 
forfeit the  pay due a t  the date of the discha 
ter for i ts  payment-as all  retailzed 

Ignonlinious discharge by drumming out 
the party in the presence of the command, 
the adjutant, provost marshal, or other s x  
orders in the case being first publicly read 
Potomac," the form of the execution u77 
drunlmed along his regiment a t  dress pa: 
playing the Rogue's March and a file of 
followed by a file of soldiers a t  ' charge bay1 

SOLITARY CONFINEMENT. 'I 
665 nized and expressed in par. 1019 of thl 

for this form of imprisonment. I11 

' V a r .  146, A. R. 
" Par. 143, A. R. 
&' This opinion was approved by the  Secretary 

illcolporatrd in  Army Regs., par. 1031. 
So, when a sentence provides for the dish( 

termination of an imprisonment, (now a rare  
the same authority tha t  it is not  within th  
order his immediate discharge. DIGEST, 357. 
Hancock in two cases, in  G. 0. 52, Dept. of Dak 
" Secs. 1281, 1282, Rev. Sts . ;  Par. 1503, A. R 

See De Hart ,  249. 
G. 0. 49 of 1862. 

" I n  an old c a s e i n  G. 0. of Aug. 6, 1813- 
conduct, are s rn t~nced  in full a s  follows: " E2 
ing, and in irons, for 24 hours; af ter  which 
side of the head shaved off and on the  right 
the neck, and sent with a guard, and drums a 
the rnczmpmeni on the Severn, through the s t  
through Church street and on to  the snbur 
they shall bc discharged." 
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same effect a s  if such word were not omitted; the discharge adjudged 
662 by a sentence being a punishme,nt and therefore necessarily dishonorable." 

A s e n t e i ~ c e ~ "  to be dismissed the service," while a rare and irregular 
form, inappropriate to a case of a soldier, has, where employed,48 the s e e  
effect a s  if the word discharged had been used.49 Where dishonorable dis
cl~arge and i~nnrisonment are  imposed together, the sentence will preferably 
be so expressed a s  to indicate that  the soldier is  to be first discharged and then 
i m p r i ~ o n e d . ~  

I t  may be added that  the court, when proposing to award this punishment, 
should adjudge i t  i n  specific terms. No other punishment, (except death,) 
uor any conviction of an offence however grave, can operate per se to discharge 
a soldier from the arniy.=' 

Discharge with ignominy. A nlode of dishonorable discharge, sanctioned 
by usage for time of war,s2 is drunzming, (or  bugling,) out of the .s~L?i~ce,= 
with the " Rogue's March,? in the presence of the command. This ignominous 
form is  sometimes conjoined with circumstances of special ignominy. Thus 

soldiers have been sentenced to be drummed out after having their cloth- 
663 ing stripped of all military insignia, or after being tarred and feathered, 

or with their heacls shaved or  half-shaved, or with straw halters around 
their necks, or bearing placards inscribed with the names of their offences.= 

Execntion of t h e  punishment. This punishment is executed by the deli\-- 
erg to the soldier of a certificate or "discharge in writing," which, a s  required 
by the 4th Srticle of war, niust be "signed b?t (b field oficer of the regb)rent to 
zchicl~ 1 ~ e  belongs, 01- b y  tke cow~inc~nding 
 o m e r  illhen ?LO field oficer is present."

The delivery nlay be constructive. I f  the soldier is a t  the time in confine-

rnent awaiting sentence, (or under a previous sentence,) a delivery of the 
  
discharge to  the post commander, or other proper officer, f o r  hi,)?%,to be rcn
derecl to him on his release from confinemei~t, is equivalent to a delivery to 

-

It Is of course not  within the power of a court-martial to award an l~o?aol-able 
 
discharge. Nor can it award what is now designated a s  a " discharge without honor." 
 
See FOURTH ARTICLE, ch. XXV,post. 
 

"See iustanres in  G. O., M ~ Y17, 1821;  Do. 298 of 1863; G. C. 11. 0. 227, 610, of 
1865: Do. 58. 66. of 1866. 

'OG. 0.4 5 , ' D ~ p t .of the Cumberland, 1867. 
6uA sente~lcc adjudging a dishonorable discharge " t o  take effect a t  such p ~ r i o dits 

n term.. of co7zti11crnozt a s  shall be designated by t h e  reviewing officer," mas disap
proved as  exceptional and  irregular, by the Secretary of War, (concurring with the 
Judge Advocate General,) in G. 0.DO of 1872, (now incorporated in par. 1930, A. R.) 
And to  a similar effect see G. 0. 30, Dept. of Cal., 1872. 

I n  the  navat practice, t h e  dishonorable discharge i s  usually adjudged to follo~o 
the imprisonment. 

I t  has been he13 in a civil court t h a t  a conviction of b iga ln~  could not so operate. 
Regina v. Creamer, 10  Lower Canada R., 404. 

GZThis punishment-as also shaving of the head-bas been referrcd to in s o ~ n e  
Orders, (see G. 0. 44, Dept. of the Mo., 1867; Do. 51, Id., 1880,) as  not authorized 
beonuse not contained in the  list .of "legal'! punishments set  forth in  G. 0. 4 of 
1867, (now par. 1019, A. R.) Instances of these punishments, however, occur as  lately 
a s  in G. C. M. 0. 23, 40, of 1867; Do. 6, 36, 55, of 1868;  G. 0. 52, Dept. of the South, 
1870;  Do. 30, Id., 1871. As t o  the non-application of par. 1019 to  tinlc of war, see 
text avbce. n. 400.-

b 3 T h ~sentence has  sometlmrs been phrased in general terms-" to be ipnominiously 
discharged." As in G. C.M. 0. 596, 616, of 1865.
" I~lsl:l~lCeso1 these forms a re  to be found i n  G. 0. of Aug. 6, 1813; Do. of Fcb. 1, 

IS14 ; Do. 32 of 1822 ; DO. 34  of 1826; Do. 4 of 1828, Do. 29 of 1835 ; Do. 39 of 1838; 
Do. 80 of 1842; G. C. M. 0. 124, 163, 276, 294, 432, 442, 513, of 1865; Do. 11, 224, 
227, of 1866; Do. 23, 40, of 1667; Do. 6, 36, 55, of 1868; G .  0. 49, Army of the 
Potomac, 1862;  Do. 49, Dept. of the South, 1862; Do. 11, 20, Northwn Dept., 1864; 
Do. 33, Dept. of the East, 1868. 
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him personavy. The discharge will be worded in the usual form, a s  "furnished 
from the Adjutant General's Office," 65 but the blanlr in the body of the  certifi- 
cate, for the insertion of the cause o r  occasion of discharge, will be filled by 
a statement to the effect that  the same has been given in consequence of the 
sentence of R general court-martial published in a certain General Order, 
describing it by the command or authority from which ,it has proceeded, i ts  
uornber and date.60 Such statement will show that  the  discharge was awarded 
as  a puwishmcnt and is therefore dishomrable in law. 

The clause generally added in discharges, that  "no  objection to t.he re
enlistnlent of the soldier is  known to exist," is properly struck ou t ;  and the 
space a t  the bottom of the certificate headed "Character," (which, however, 
is no part of the discharge,) is filled out or cut off a s  directed i n  the  Army 
~egulat ions.6~ 

Where this punishmerlt is  imposed in connection with intprisonment, the 
terms of the  sentence will in general indicate whether the discharge is  intended 

by the court to take effect before the imprisonment is entered upon or 
664 after i t  is con~pleted. To postpone until after a term of imprisonment 

a dishonorable discharge required by the sentence to be executed first 
in order, has been held by the Judge Advocate General to be beyond the 
authority of a reviewing ~fficer.~' I n  practice, where the penalty of dishonorable 
discharge is mentioned in the sentence before that  of the confi~ement, it is 
unrlerstood a s  intended to be executed first and is  executed accordingly. 
. Forfeiture of pay usually acconlpanies dishonorable discharge in  a sentence. 
Where not expressed, however, the effect of the dishonorable discharge is to 
forfeit the  pay due a t  the date  of the  discharge and dependent upon its charac
ter for i t s  paylnent-as all  retained 

Ignominious discharge by drumming out, &c., is generally executed upon 
the party in  the presence of the  command, under the immediate direction of 
the adjutant, provost marshal, or other suitable officer, the proceedings and 
orders in the case being first publicly read?' In  a case i n  the Army of the  
Potomac,BJ the form of the execution was indicated a s  follows:-"To be 
drummed along his regiment a t  dress parade, preceded by the drum band 
playing the Rogue's March and a file of soldiers with arms reversed, and 
followed by a file of soldiers a t  ' charge bayonets.' " a  

SOLITARY CONFINEMENT. The usage of the service, a s  recog
665 nized and expressed i n  par. 1019 of the Army Regulations, is  the authority 

for this form of imprisonment. In  par. 1021 i t  i s  specified. that the 

6 T a r .  146, A. R. 
60 Par. 143, A. R. 
67 This opinion was approved by the  Secretary of War in  G. 0. 71 of 1875, and is now 

incoiporated in Army Regs., par. 1031. 
So, when a sentence provides for the dishonorable discharge of a soldier a t  the  

termination of a n  imprisonment, (now a rare case in the  army,) i t  has been held by 
the same authority tha t  i t  is no t  within the province of the reviewing omcer t o  
order his immediate discharge. DIGEST, 357. See this  opinion followed by Maj. Gen. 
Hancock in two cases, i n  G. 0. 52, Dept. of Dakota, 1872. 

Secs. 1281, 1282, Rev. Sts . ;  Par. 1503, A. R. 
See De Hart ,  249. 

6oG. 0. 49 of 1862. 
61 I n  a n  old c a s e i n  G. 0.of Aug. 6, 1813-two privates, on conviction of mutinous 

conduct, arc' sentenced in full a s  follows: "Each to be kept in ciose confinement, fast- 
ing, and in irons, for 24 hours;  after which to have, severally, the  hair on the left 
side of the head shaved off and on t h e  right side painted, and to  be tied together by 
the neck, and sent with a guard, and drums and fife playing the Rogue's March, from 
the encampment on the Severn, through the streets where the offences were committed. 
througl~ Cliurch street and on to  the suburbs of the town," (Annapolis,) "where 
they shall be. discharged." 
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It has been remarked in a General Order 
is imposed, the sentence should s tate  the wei 
chain, and how to be attached." I n  practic 

f ie  weight of the ball" at from six to  forty, 
four,) pounds, and the length of the chain a1 
specified that  the  latter should be attached 

ankle and sometimes to the left. I n  cel 

667 cated is t h a t  of ball and chain combine 
t o  be of a " conven?ent " length ; ih 0th 

party is to be con6ued "with ball and &ail 
of the sentence is-"to wear a ball and chi 
weeks." 77 

This punishment, however, though very fr 
war, is now oomparatively rarely adjudge%. 
Judge ~ d v o c a t e  General Holt tha t>  it was 
except in aggravated cases, and, in his revj 
martials which directed it, he cammonly a( 
ahere  the offender was shown to be a viol 
escape were to be expected and he could not I 

VI. I'ROHIBITED AND DISU: 

As a part of the history of Military Puni 
reference to certain penalties, formerly adju 
but now either expressly prohibited by  statL 
in time of peace. 

OBSOLETE PENALTIES. Some of thc 
mans and early Germans have been mentic 
English Artides a n d  contemporary Code of 
sundry punishments long obsolete, such as-: 
concerned in misbehaviour before the enem) 
(in connection with the death penalty ;=) I 
the person killed, ( a  punishment for homicid 

with a red hot iron, (for blasphemy; 
668 hand ; " Loss of an ear ; Running 

--A - - -- - 
7s G.  0. 8, Dix's D!vlsion, Baltimore, 1862. 

shell filled with lead has sometimes been j 

G. 0. of Jan. 26, 1814. 
?a: DIGBIST, 697. 
7oArts. 60, 67, 73, of Gustnvus Adolphus; .4rt 

VI, of Charles I. 
80 Arts. 2, 7, 10, 20, 21, of Richard 11. 
8lArts. 2, 9, 17, of Richard 11. 
ar Ordinance of Richard I. 
=Art .  1, Sec. I, of Charles I ; Art. 4 of Jnltles 
word inan te  of Richard I ; Arts. 22, 29, 32, 33 
sG Arts. 8, 11, 24, of Richard 11. 
sa See Art. 122 of Gustavus Adolphus. " Runn 

was sometimes practised in our army in the Rev 
Journal, 183. 

82 

same "shall mot eececd fourtecn days at  a timc, or  eighty-four days in  any one 
uear." The term, therefore, of this condnemeLit can in no case legally tran-
scend the limit here fixed," nor can it properly transcend for any period the 
proportion i n d i ~ a t e d . ~Such term has  in  some instances indeed been extended, 
but not lawfully since the adoption of the  r e g ~ l a t i o n . ~  

I n  the early sentences the solitary confinement was sometimes required to 
be " in the black hole." '' Later it has  i n  a few cases been directed to  be exe-
cuted in a " light cell," 67 or i n  a " dark cell." s I n  one of these cases @ solitary 
confinement in a dark prison was disapproved, a s  being a punishment likely to  
impair the health of the  prisoner. 

CONFINEMENT " ON BREAD AND W A T E R  DIET." This form of con-
finement, which is derived from a n  early period, being mentioned in Arts. 
43, 81 and 129, of the Code of Gustavus Adolphus, is  specified in  par. 1019 of 
the Army Regulations a s  among the legal punishments for soldiers. Though 

formerly frequently employed in our service, it is 'now comparatively 
666 rare. Where resorted to in the later ~ a s e s , ' ~it has generally been ad-

judged in connectih with solitary confinement, and the Regulations, 
(par. 1021,) prescribe for it the same limits a s  to duration. 

BALL A N D  C H A I N .  This punishment, still recognized as  legal by the Army 
Regulations, (par. 1019,) has  been adjudged in sentences from a n  early period, 
generally in  cases of soldiers convicted of desertion, or of aggravated offences 
characterized by violence, and in connection with the punishment of imprison-
nient. 111some instances i t  has  been imposed continuously for long periods-
in one instance indeed for and during an entire term of five years' confinement." 
In  another class of cases this penalty has been awarded for  a portion or 
poi-tions only of the term of the sentence,-as for the " first twenty days of ei1~11 
month " of a term of five years' confinement^ or the " first week of every three 
months" of a term of one year,'8 or for "each alternate week" of a confine
ment " during the continuance of the  rebellion.'' 74 

BaThat  is to  say, "no  more than six such periods" of fonrtcen days " i n  any one 
year." G.0.75,Army @f the Potomac, 1862. 

The total of 84 days is, of course, t h e  quantum by one sentence. Simmons 5 683. 
a n I n  n case in  G.0. 75,Army of the Potomac, 1862, a penalty, in a sentence, of one 

ueu~-'ssolitary confinement was properly disapproved as  unauthorized. 
oaThus, where a sentence imposed solitary confinement for two days out of every 

three in a term of two m o n t h s i .  c. forty days out of sixty-the legal proport~onwas 
hcld to be exceeded. DIGEST,708. 

" In  a case i n  G. 0. 72 of 1832, (before the da te  of the regulation,) a cerrn of this 
confinement fo r  sio months was legally adjudged. I n  a case in G. 0. 234 of 1863,
(s!nce the date of the regulation,) a sentence, (upon a conviction of a solaier of murder,) 
which embraced solitary confinement at hard labor fo r  eighteen gears, was (improperly) 
approved; but the  unexecuted portion was remitted i n  the, later G. C. M. 0.186 of 
1806. 

BeseeG.  0.of April 3,1809;Do. of Bug. 12, 1836. 
G. C. M. 0.60 of 1873. 
 

an G .  C. M. 0. 24 of 1873. 
 
'#See the G. C. M. 0. last cited. More recentIy, however, it has bren employed a t  

Fort  Leavenworth as  a punishment for  convicts tried under Sec. 1361, Rev Sts. See
G .  	C. M. 0. 3, Dept. of the  Mo., 1878, imposing dark cell on bread and water. 

70G. C. M. 0.68 of 1867;DO. 24, 50, of 1873. I n  G. 0. 287, Navy Ucpt., 1882, this 
punishment, and also "solitary contlnement on  diminished rations," are condemned, 
and i t  is declared tha t  they "will hereafter be disused." In  G. C. M. 0.47, Navy
Dept., 1886,howcvw, is a Sentence imposing " solitary eonflncmcnt on brend and water 
for  a period of 30 days, with full rations evcry fifth day." And see similar case in 
Do. 20. Id.. 1891. 

This part,  however, of the  sentence was remitted. C. C. nf. 0. 465 of 1865. 
72 G. C. M. 0. 595 of 1865. 

(;. C. nr. o.651 of 1865. 
74 C .  C. RI. 0.306 of 1865. 
73 
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It has been remarked in a General Order " that  whenever ball-and-chain 
1s imposed, the sentence " should state the weight of the ball, the length of the 
chain, and how to be attached." I n  practice, the court has  generally fixed 
the weight of the ball7' at from six to forty, (most frequently perhaps twenty- 
four,) pounds, and the length of ~e chain at from three to six feet, and has 
specified that  the latter should be attached sometimes to the right leg or 

ankle and sometimes to the left. I n  certain of the cases the weight indi
667 cated is  that  of .ball and chain combioed; in  others the chain is directed 

t o  be of a "conventent " length; i6 others it is specified simply that  the 
party is to be con6ned "with ball and chain!' In a n  early instance, a par t  
of the sentence is,"to wear a ball and chain attached to his neck for two 
weeks." " 

This punishment, however, though very frequently imposed during the la te  
war, is  now comparatively rarely adjudged. The opinion was expressed by 
Judge ~ d v o c a t e  General Holt tha t5  i t  was not a penalty to be resorted to  
except in aggravaled case& and, in his reviews of the proceedi~~gs of court-
n~art ia ls  which directed it, he  comm~nly advised that  i t  be remitted except 
where the offender was shown to1 be a violent person, or where attempts to 
escape were to be expected and he could not otherwise be secured." 

VI. I'ROHIBITED AND DISUSED PUNISHMENTS. 

As a part of the history of Military Punishment, i t  is proper here to make 
reference to certain penalties, formerly adjudged by sentence of court-martial, 
but now either expressly grohiWed by statute, or disused in practice, a t  least 
in time of peace. 

OBSOLETE PENALTIES. Some of the military punishments of the Ro
mans and early Germans have been mentioned i n  Chapter 11. I n  the early 
English Articles a n d  contemporary Code of Gustavus Adolphus a re  prescribed 
sundry punishments long obsolete, such as-Decimation, (where regiments were 
concerned in misbehaviour before the enemy i r g )Beheading; "To be drawn," 
(in connection with the death penalty;=) To be drowned or  buried, bound to 
the person killed, ( a  punishment for homicide; To have the tongue perforated 

with a red hot iron, (for blasphemy; ") Loss of the right hand, Or of a 
668 hand; Loss of an e a r ;  '"unning the Gate-lope; TO be "beaten 

G. 0. 8, Dix's Dzvision, Baltimore, 1862. 
 
7' A shell filled with lead has uometimes been indicated instead of a ball. 
 
77 G. 0. of Jan. 26, 1814. 
 
* DIGBIST,697. 
 
7oArts. 60, 67, 73, of Gustavus Adolphus; S r t .  8 of James 11. And see Art. 13, See. 
 

VI, of Charles I. 
 
Arts. 2, 7, 10, 20, 21, of Rirhnrd II. 
 

''Arts. 2, 9, 17, of Richard 11. 
 
82 Ordinance of Richard I. 
 

Art. 1, Sec. I ,  of Charles I ;  Art. 4 of James 11. 
 
a Ordinance of Richard I ; Arts. 22, 29, 32, 33, of Gustnvus Adolphus. 
 
85 Arts. 8, 11, 24, of Richard 11. 
 

See Art. 122 of Gustavus Adolphus. " Running the gantlet," ( the same punishment,) 
was sometimes practised in our army in the Revolutionary War. See Thacher's M~li tary 

Journal, 183. 
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671 had been revived for deserters in 18 

resorted to: especially during the 
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late war. An instance of a sentence, appr 

O-ec McArthor, Table of Trials in -4ppendix ; 
147-8, 643-4; Id., (P.) 3, no te :  Col. Quentin's 'I 
2 H. Bl:ick., 72 ; Wardell ,I>. Bailey, 4 Taunton,  67 

OT See Napier, 150-1, 159-GO. 1G:i-4: Stocquc 
Wall's Case. 28 Houlrll S. T. ,  57, 1.57 : DP I Ia r t ,  : 

% G r a n t  v .  Gould, Warden v. Bailey, Gov. 
1 Cowprr, 169. 

88 Clode, 1 RC. F. ,  155. 
IW RIcNaghten, 222-232 ; Harcourt.  28-9, 31  ; 
' Durihg the  Rrvolutionary War ,  t h i s  punishmc 

t a r s  .Tonrnal, 182-183, I n  G. @., I-ldqrs., Valle: 
v i r i ~ d  of a t tempt ing t o  desert t o  t h e  enemy, 
50 per day, two days si~ccrssivr~ly." and " t o  
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See instances in G. 0. of May 9, May 31, 
Nov. 5, 1811. T l~ehe  a1.e in t h e  i u t c r ~ : l l  h r t n  
and the  original abolition of t l lr  punishmrnt in 
Infy., (Q. 0. of Feb. 7, 1820,) one of t he  offel 
was the  approving and executing of sentence! 
Act of 1812. 1x1 1832, Lt.  Col. Woolly was 
(wi th  other offences,) of illegally flogging a sold 

31n  B. 0. 45 of 1841, Gen. Scott mitigate,  
a " cowskinJ' t o  thirty, on the  ground t h a t  t t  
stlverer t han  a " cat o'niue tnils." 
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through the quarters; " To be ducked in the sea ;" To perform the duty of 
scavenger ;@ To forfeit his horse,m or his horse and armor.= 

IN AMERICAN LAW. In  our lam, of the class of prohibited punishments 
a r e  Flogging, and Branding or Marking; of disused punishments are  Weight 
carlying, Wearing of irons, Shaving of the head, Placarding, Standing on or 
carrying a barrel, and a variety of other forms of corporal punishment. 

FLOGGING--The law on the subject. Our original code of 1775, in enu- 
merating-in Art. 51-the punishments authorized to be imposd  by courts-
martial, specified-" whipping, not exceeding thirty-nine lashes," and in the 
"Additional Articles" of that year, certain offences were d e c l a ~ dto be punish- 
able with "not less than fifteen" (or " twenty ") " nor more than thirty-nine 
lashes." I n  the code of 1776, i t  was provided, by Art. 3 of Sec. XVIII, that 
"not more than 100 lashes should be inflicted on any offender a t  ttle discretion 
of a court-martial." To the same effect was Art. 24 of 1786; a proposition to 
extend the limit to 500 laslles having.meanwhile--in 1781-been rejected by 
C ~ n g r e s s . ~ ~  

Public whipping was also authorized by certain statutes of this period a s  a 
punishment for sundry civil offences-as, by the Act of April 30, 1790, c. 9, for 
larceny, embezzlement, &c., the limit being fixed a t  " thirty-nine stripes," and 
by the Act of March 2, 1799, c. 43, fo r  robbing the mail, Cc., the l in~ i t  being forty 
lashes. It was finally abolished a s  a punishnlent for civil offences by the Act 

of February 28, 1839, c. 36, s. 5. 
669 In the military code of 1806, the 87th Article fixed the maximum of 

this punishment a t  fifty lashe8; but, a few years after, by pn Act of 
May 16, 1812, this provision was expressly repealed, and whipping or flogging 
for the time done away with. By the Act, however, of March 2, 1833, this forni 
of discipline was revived for cases of deserters. At length, a t  the beginning 
of the late war, by a statute of August 5, 1861, it was enacted-" that flogging, 
as a punishnzent i n  the Amny, is hereby abolished." 

The code of l 8 7 P i n  Art. 98-m.erely states the existing law, in regard t o  
flogging, in enacting that-"No person i n  the military service shall be punished 
b y  flogging, (or by binanding, nzarlcing or ta.ttooing on the body.)" An Article 
of the Naval Code-No. 4 G i s  expressed in almost identical terms.. By Sec. 
1354, Rev. Sts., i t  is  forbidden to subject to whipping a prisoner a t  the Fort 
Leavenworth Military Prison.D3 

I n  the British law, flogging is  no longer authorized to be adjudged a s  a 
punishment by courts-martial,P4 though it  may be employed a s  a corrective, to 
the extent of twenty-five lashes, a t  military prisons?' $or some ei,viL offences

=Ar t .  80 of Gustavns Adolphus. 
Ordinance of Richard I. 

88Art.  40 of James 11. And see Arts. 130, 72, 79, of Gustavus Adolphus; Art. 13, 
Sec. VI, of Charles I. The doing of "police duty," h o w c v ~ r ,  though no longer adjudged 
by sentence of court-martial,  is sometimes, though no t  always legally, i~nposetl a s  a 
measure of discipline. 

*Arts.  4, 11, 24, of Richard 11. 
O1 Arts. 5,  6, 8,.1:3, 14, 15, 23, 26, of Richard 11. And see Arts. 1, 17, of Same, a s  t o  

penalty of forfeiture of .goods and  her i tages;  also Arts. 66, 67, 68, of Gustavus Adolphus, 
a s  t o  confiscation of goods. 

D' 3 Jour. Cong., 634. 
 
B S T l ~ ~  n o  case shal l  anu prisoner be subjected to  whipping,
whole Sec. i&''l?t brand-


i ~ r g ,ov the  c a r ~ u i n y  of weights for  the  purpose of rliaci~line, o r  for producOtg penitence." 
And see-as t o  t h ~currying of a henvy log, as a punishment fo r  military prisoners-- 
Circ. No. 4, (IT. A.,) 1887. 

Army Act 5 44. 
' 

"Army Act 5 133, (2.) 
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mainly violent assnults-it may legally be infiicted to the extent of not more 
than fifty lashes a t  one time., 
As heretofore administered. The disrepute into \vhich this ~iunishment has 

fallen is in great part due to the fact i!l;~t formerly, ill the British service, it 
was carried to a brutal and perilous extreme. " Five hundred laslles" was a 
not uncommon sentence ; one thousaild were imposed in repeated recorded cases; 
and fifteen hundred and even two thousand were sometimes reached." The 
execution of such sentences, while savage in i ts  cruelty to the suhjett was 

denloralizing to those who infiicted and who witnessed it. The offender 
6'70 being secured in a n  unnatural position, the lashes were applied by a n  

enlisted man, ( a  " right-and-left-handed drummer " being preferred,) 
with the "cat," ( i ts  thongs sometimes steeped in brine or salt and water,) 
upon the bare back and shoulders, which soon became flayed and raw. The 
victim was not relieved till the surgeon pronounced that  be had endured a s  
much a s  could safely be inflicted for the time. H e  was then removed to the 
hospital, to be brought out again, when his wounds mere partially h e a l d ,  for a 
second instalment of the punishment, and this process was repeated till the  
whole number of lashes had been administered. The sufferer, however, some
times perished under the blows, or in  consequence of the injuries received, be- 
fore the law had been fully vindicated." 

In  consequence no doubt of these extreme proceedings, and the fact that the 
employment of this punishment, subject a s  it was to abuse, became the occa- 
sion of suits in  which heavy damages were r e c o v e ~ e d , ~  the authority to resort 
to the same was gradually restricted by the Mutiny Act till, in 1832, the 
maximum was fixed a t  200 lashes.BD I n  1868 i t  was abolished for time of pence, 
and in 1981 altogether, (except a s  above indicated.) As a penalty to be 
resorted to in moderation, i t  has not been without its advocates amon: Eng
lish writers.lw In  the .American service, after the Revolution,l comparatively 

few sentences of flogging. were adjudged2 until after the punishment 
671 had been revived for deserters in 1833, when the same was frequently 

resorted to: especially during the period of the Mexicao war. By 
reason of the legisliltioll of August, 1861, i t  was scarcely employed jn onr 
late war. An instance of a sentence, approved, of fifty lashes is  fouod in n 

'"ee McArthnr, Table of Trials in -4ppendix: Hough, 80, 91. 99, 100, 103, 105, 110. 
147-8, 6 4 3 4 ;  Id., (P.)3, note:  Col. Qumtin's Trial, Table op. p. 218 : Grant ?I. Gould, 
2 H. Black., 7 2 ;  Warden ,r). Bailey, 4 Taunton, 67. 

See Napier, 150-1, 159-60, 163-4 ; Stocyueler, (Hist. Brit. Army,) 295-6 ; Gov. 
Wall's Case. 28 Howell S. T.,67, 157 : DR Hart ,  241-247. 

=Gran t  z,. Gould, Warden v.  Bailey, Gov. Wall's Case-mte; Comyn v.  Sabine, 
1	Cowarr. 169. 

9' ~ l b d e ;1 nf. F., 155. 
lWRtcNaghten, 222-232; Harcourt. 28-9, 31 ; Napier, 1 8 8 ;  Clode, 1M.F., 155. 
1 Durrng the Revolutionary War, this punishment was not unfrequpnt. Thacher's Mili- 

tary .Tonrnal, 182-183. In  C. O . ,  I-Idqrs., Valley Fcrp,  IIarCh 25, 1778, R soldier, con- 
v i c t ~ &. - of - - desert to the enemy, i s  sentenced " to  receive 100 lashes,- a t t e m ~ t i n x  t o  
50 per day, two days successivrly," and " t o  be well washed with salt and watcr 
after he has  received his last fifty." The Commanrler-in-Chief, (Washinqton,) approves, 
and ordprs the execution of the sentence " to-morrow n. 111.. a t  the hrnd of h i d  regiment." 

%See  instances in  G. 0.of May 9, May 31, Bug. 11, and Drc. 26, of 1809;  Do. of 
Nov. 5, 1811. These are  in the interval bptwern the enactmellt of the code of 1806, 
and the original abolition of the punishmrnt in 1812. In  tile case of Col. Wm. King, 4th 
Infy., (G. 0. of Feb. 7, 1820,) one of the offences of which the accused was convict~d 
was the approving and executing of sentences imposing flogging, in violation of the ,  
Act of 1812. In  1832, Lt. Col. Woolly was sentenced to dismissal, on conviction, 
(with other offences,) of illegally flogging a soldier. I V  Am. S. P., Mil. Af., 850, 854. 

In  G .  0. 45 of 1841, Geu. Scott mitigates. several sci~tenccs of fifty lashes with 
a " cowskin." to thirty, on the ground tha t  thc '' instrulnent" na]n(:d is decmed much 
severer than a " cat o'nine tails." 
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,,Don by Judge Advocate General Holt as  be 
"not conducive to the best interests of the 
peated by other authorities, until Congress 
tion, and a t  length, by the enactment already 

altogether. 
673 Jlilitary prisoners, however, convictc 

from the late Military Prison (now " 

frequently sentenced, ( in  connection with 
letter E marked upon their clothing." 

DISUSED P U N I S H M E N T S . ~ ' - C ~ ~ ~ ~ ~ ~ ~  
of the punishnlents by sentence, now practic 
weights, which consisted mostly in marchin 
the guard-house, on the parade, on a ring, 
(loaded with brick, sand, &c.,) a log, a fen 
the weight, (commonly 25 or 30 lbs.,) b~ 
sentence?' 

Wearing of irons. This has  been in soml 
a s  to amount to a distinct punishment. T 

from the General Orders :-" To be well iron 
(in connection with confinement ;) To be col 
seut to his reginlent in irons;" "' ' I  TO be sent 

Shaving of t h e  head. This has already 
instances a s  a mark of ignominy in 

674 charge. The sentence has soluetimes 
shaved;" 3' nlso, that i t  be " close-sh 

worn upon it.8a 
Placarding. Standing or marching for a 

label inscribed with the name of the o- 
" Mutineer," I' Rfarauder," '' Pillager," '' TI 
a t  one time a not uncommon punishment. : 
more extended-as '' Deserter : Slrullced t 
thief ;" " " For selling liquor to recruits ;" 
presented a forged order for liquor and go 
commissioned officer;" " I robbed the ~ u a i  

24Recent instances appear in G. C. M. 0. 24, 
2Wone of the punishments indicated under 

legal punishments for soldiers contained in X 
this paragraph, however, a s  applying strictly 
" disused " penalties may perhaps properly be re. 

2'ln a recent order-G. C. M. 0. 10, Dept. c 
(Gen. Augur,) in disapproving so much of a ser 
carrying a log, adds :-" Such punishment i s  a 
useful ought to  be found for prisoners to  do i' 
NO. 4, (11. A.,) 1887. 

G. 0. 72 of 1832. 
G. 0. 103 of 1832. " Double irons " have 

the Navy, in  cases in which the  confinement has 
29G. C. M. 0. 173, 195, of 1864. 
80 G. 0. 33, Northern Dept., 1864. 
91 G. 0.. Seventh Mil. Dist., Jan. 22, 1815 

I n: 1868. 

I 32 c;. 0. of $cb. 1, 1814. Compare Ordinance 

a3 G. C. M. 0. 451 of 1865. 
a4G. 0. 23, Dept. of the Paciflc, 1866. 

G. C .  M. 0. 7, Army of the Potomac*, 1865. 
sea. O 15. Deat. of Va. & No. Ca., 1865. - - .  

" G. 0. cited in  note 3. 
mG. 0. cited in note 3. 
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General Order of July, 1861:' a similar one adjudged by ~ o u r t ~ m a r t i a lin 
February, 1862, ( the last case of the kind discovered by tile author,) was 
disapproved by the reviewing authority on account of the previous abolition 
of the ~ u n i s h m e n t . ~  

BRANDING OR M A R K I N L A s  now prohibited. This punishment, a s  
heretofore remarked, is prohibited by Art. 98, which is but a reiteration of 
the provision of sec. 2 of the Act of June 6, 1872, ( the only previous legislation 
on the 'subject,) by which i t  was declared that-" hereafter i t  shall be illegal 

-. 	 to brand, mark, o r  tatoo on t w  body o,f any soldier bu smtence of court-
martial." This provision is  inadvertently repeated in  Art. 38. Marking in the 
B,ritish service was abolished in 1871. 

A s  heretofore administered. The marking of deserters with the letter "D" 
dates fro111 the Roman law: and was  authorized by the  British Mutiny Act 
a t  an early date.' Later, that  Act also authorized the  marking of offenders 
discharged with ignominy, with the letters "B. C." (Bad C h a r a ~ t e r . ~ )  

I n  our service this punishment has been carried considerably far 
672 ther, additional forms of it  having been sanctioned by usage. Soldiers 

have been sentenced to be branded, a s  well a s  marked: with D, both 
for desertion and for drunkenness. The mark has commonly been placecl on 
the hip? but sentences to be branded on the cheeku and on the  forehead1' 
have been adjudged. Other markings imposed by our courts have been H D 
for habitual drunkard,ls M for mutineer,14 W for worthIessness," C for cow
ardice? I for insubordination," R for  robbery,- T for thief." Sometinles also 
entire words were required to be marked a s  " D e ~ e r t e r , " ~  "Habitual Drunk- 
ard,"n " M ~ t i n e e r , " ~o r  '' Swindler." = The branding was done with a hot 
iron; the marking with India ink or gunpowder, usually pricked into the skin 
or tattooed. 

This species of punishment, except in so far  a s  necessary or \expedient in 
cases of deserters, was  fepeatedly during the late war unfavorably commented 

G. 0. 32, Dept. of Washington. 
'G. 0. 16, Dept. of Kansas. Similar action waa taken sbout the  same time, in  

G. 0. 31, Dept. of t h e  Mo., 1862, in a case tried by military commission. And see
case in  G. C .  AI. 0. 64 of 1865, noted under " Disciplinary Punishments," post. 

Vegetius, De Re Militari, p. 1, c. 8. 
'The  marking, a's adjudged by the  court-martial, was required, by a n  army regula

tion, "invariably t o  be performed under the personal superintendence of a mrdical 
officer." 

Simmons § 119, note. 
O The branding, however, was of ra re  occurrence compared with the marking. 
1°To bc marked with the letter D on his right hip" is recognized as  a legal penalty, 

a s  adjudged by sentence of a na?:al court-martial, in 9 Opins. At. Gen., 60. In  a case
in an Order of .411ril 4, 1833, a soldier is sentenced to be marked with D "o11 hot11 
thighs." 

"G. 0. 65, Dept. of the East, 1864. Here the sentence is mitigated by the reviem- 
ing authority to a branding on the hip. 
 
"G. 0. of Feb. 1, 1814. 
 

G. 0. 35 of 1838 ; Do. 31, Army of Occupation. 1846. 
"G.  0. 81 of 1833; G. C. M. 0. 513 of 1865.
" See Order last c i ted;  also G. 0. 66, Drpt. of Wnshington, 1866; Do. 14, Dept. of 

t h e  East, 	166S. 
 
laG. C. M. 0. 107, 115, 126, of 1865. 
 

' 
ITS.0. of Jany. 6, 1862. 
 
laG .  0. 45, Dspt. of So. Ca. 1866. 
 
lo G. 0. 2, Dept. of t h e  East, 1868 ; Do. 6, First  Mil. Dist., 1868. 
 
20 G. 0. 25, 48, of 1827; DO. 29 of 1835. 
 

G. 0. 25 of 1827. 
See Order last cited. 
 

~3 G. 0. 59 of 1826 ; DO. 34 of 1827. 
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inesperience, the fact that  he has been hf 
or confinement awaiting trial, or that  he is  
case of a deliberate criniinal intent, &c. 

O2 See the explanations of the sentences of a 
of 1863 ; G .  C. M. 0. 212 of 1866. 

5S Printed Trial, p. 338. 
 unfavorable recommendations-as tha t  th 

though recognized i n  the  British, (see EIough, 
can scarcely be said to  be sanctioned in our pra 

c j  See Army Regs., par. 1040. So, in  the civil 

a jury is no part  of the verdict, but  only a 
People v .  Lee, 17 Cal., 76. 

sa In  Marshal Bnzaine's Case. in 1873, aftel 
sentence, seven of the ten members addressed 
Republic recommel~ding a commutation of the  ] 
ingly t o  twenty years' imprisonment in a fortrt 

6' Only those members who concur in the  re 
par. 1040. And see DIGDST, 638. 

a late case, in  G .  C. M. 0. 92 of 187 
tions, one being signed by a single member. 

69111 a case ir. G. 0. 70, Dept. of Dakota, 
oll~cer, Gen. Hancock, a s  follows :-" As t h e  me 
to the considerations by which they were influ 
the prisoner's behalf, i t  i s  impossible for the 
their reasol~s for making the recommendations 
the sentence. No consideration can, therefo 
Div. of the Atlnntic, 1874 ; IIough, (I>.,) 793. 

- - -  
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5 years;" " "The man who took the bribe from deserters and amisted in  
their escape." 40 

Standing on a barrel, &c. Soldiers have been not unfrequently sentenced, 
for minor offences, to stand on the  head of a barrel for certain periods, some- 
times also bearing a placard. Another punishment by the use of a barrel w a s  
" to  carry a barrel with his head through a hole in  one end, and resting on his 
shoulders." 

Other punishments. Less usual were such punishments a s  the fol- 
675 lowing:--Riding the  wooden (sometimes with. hands tied be- 

hind the person, or a musket tied to each foot;) Wearing a ~vooden 
jacket; Wearing a n  iron collar or yoke;" Wearing partly-colored clothes, or 
Marching with coat turned wrong side out ; Bucking ; Picking; Tarring and 
feathering ;'' Pillory ;a Stocks ; Gagging ; Fasting ; Tying up by the thumbs ; 
Stopping " grog," or " ration i f  whiskey." 47 

VII. REMSRKS WITH SENTERTCE. 

As has been indicated in the last Chapter, a court-martial may, in connec- 
tion with its Sentence, a s  with i ts  Finding," present such animadversions. 
recommendations, explanations, or other remarks, a s  it  may deem properly 
to be called for. Thus i t  nlay co~l~mentunfavorably up011 the accuser 01

prosecutor; " may recommend that a n  officer or soldier, (other than the ac- 
cused,) compromised by the evidence, be brought to trial may reflect upon 
certain action, discipline, or want of discipline, developed by the testimony, 
&c. It is not uncommon for a court, in  adjudging a n  unusually mild sentence, 
to add that  i t  is  " thus lenient" on account of certain circumstances men- 
tioned-as that the  accused has undergone a long confinement in  arrest before 
trial, or has  borne a good character or rendered valuable services prior to his 
offence, or has voluntarily surrendered himself from desertion, or has been 
captured and imprisoned by the enemy, or is young or inexperienced a s  a 

soldier, or physically or mentally deficient, &ca6' So the court may ex- 
 
676 plain a n  exceptional sentence by a statement of its conclnsions from the 
  

30G. C. 11. 0. 58 of 1866. 
G. 0. 76, Dept. of the East, 1864. 
 

"G. 0. 8, Dept. of the  West, 1861; G .  C. hf. 0. 58 of 1866. 
 
Of these punishments, "bucking " and '' tying u p  by the thumbs," have been 

specially condemned as  "no t  warranted hv law or nsaep" 
~ ~ - .~ 

See G. 0. 80 of 1842; DO. 3 of 1853;  Do. 44, Dppt. of t h ~Platte, 1871; Do. I, 
Dept. of the South, 1873. 

'3This punishment i s  prescribed in Arts. 43 and 49 of Gustavus Adolphos, and Arts. 
30 and 34 of James 11. 

*A comparatively recent instance of this punishment, to wit-" to  wear an iron yoke 
weighing nine pounds, with three prongs six inches long," is found in G. 0. 38, Army 
of the Potomac, 1861. 

461mposed in connection with Dishonorable Discharge. Sec instancrs in G. 0. 34 
of 1827; DO. 29 of 1835. 

I n  the Ordinance of Richard I. (see Appendix,) it is prescribed tha t  one convicted 
of theft "shall have his head cropped * * * nnd boiling pitch shall be poured 
thereon,, and then the fcnthers of a cushion shall be shaken out upon him." 

Abolishrd as  a punishment for civil crimes by Act of Feb. 28, 1839, c .  36, s. 5. 
47 G. 0. of April 19, 1814;  Do. of June 7, 1817. 
a See Chapter XIS .  

G. 0. of 1853. SPe Chapter XIX-"Additions to the Finding." 
 
G. 0. 45. Dept. of Washington, 1866. 
 
See G. 0. 20, Dept. of the South, 1866; Do. 115, Dept of t h e  Ma., 1867; Do. 47, 
 

Dept. of tho Lakes, 1868; Do. 8, Dept. of Arizolln, 1874; G .  C. M. 0. 10 of 1883; 
Hough, 488. 
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testimony, or an expression of its estimate of the amount of criminality 
involved in the case, or o t h e r w i ~ e . ~  But in general i t  will be more military 
and dignified on the part of the court to abstain from any remarks which may 
have the effect of an excuse rendered for i ts  action. Where some material 
proceeding, or the general course of proceeding, has been unusual, but justified 
by the peculiar character of the case, i t  will not be objectionable for the 
court to  state the reason for the same in connection with the sentence. As was 
done by the court on the trial of Lt. Col. Fremont, where the great mass of 
evidence admitted was accounted for on the ground that,  in  view of the  
variety and complication of the circumstances surrounding the alleged of
fences, i t  was deemed proper to  allow the fullest scope to the defence.= 

RECOMBTENDATION. Where a severe sentence, made imperative by a 
mandatory provision of the code, has  been adjudged by the court, or-though 
more rarely-where a severe discretionaiy sentence has been imposed, the 
members, or a portion of them, sometimes join i n  a recommendatiom, i. e. a 
written statement commending the accused, for reasons stated, to the clemency 
of the reviewing a u t h ~ r i t y . ~  

This statement is not a proceeding of the  court, and no part of the record 
of the trial. It is therefore not properly incorporated with or added to 
the sentence? but, in  practice, is usually appended to the record a s  a separate 
paper. I t  may indeed form the subject of a distinct official communication 
to the reviewing commander or pardoning power, and this is the form which 

it  usually takes in the French and German procedure."' 
677 Being the  act, not of the court, but of the members who take part 

in it! the recommendation may be subscribed by all  the members, or 
by a majority or minority, or by one member only. There may be two or  
more recommendations, signed by different members, and on different expressed 
groul~ds." The judge advocate may properly join in a recommendation. 

A recommendation should not omit to  state the reasons upon which it is  
based.6B Among the grounds generally advanced have been-the previous 
military services of the offender, his general good character,'his youth or 
inexperience, the fact that  he  has been held for an unusual period in arrest 
or confinenlent awaiting trial, or that  he is in infirm health, the absence in his " 
case of a deliberate criminal intent, &c. A recommendation should proceed 

62 See the explanations of the sentences of admonition and reprimand in G. 0. 250 
of 1863; G. C. M. 0. 212 of 1866. 

"Printed Trial, p. 338. 
"Unfavorable recommendations-as tha t  the  accused be dismissed or  discharged, 

though recognized i n  the  British, (see Hough, (P.,) 762 ; Hughes, 99 ; Bombay R., 41,) 
can scarcely be said to  he sanctioned in our practice. 

65 See Army Regs., par. 1040. So, in the civil practice, a recommendation to  mercy by 
a jury i s  no part  of the  verdict, but  only a communication addressed t o  t h e  judge. 
People v .  Lee, 17 Cal., 76. 

60 In  Marshal Bazaine's Case, in  1873, after  the  court had agreed upon the  death 
sentence, seven of the ten members addressed a communication to  the  President of the  
Republic recommel~ding a commutation of the punishment, which was commuted accord- 
ingly to  twenty years' imprisonment in a fortress.

" " Only those members who concur in the  recommendation will sign it." Army Regs., 
par. 1040. And see DIGEST, 638. 

" I n  a late case, in G .  C. M. 0. 92 of 1875, there were two separate recommenda- 
tions, one being signed by a single member. 

5sIn a case in G. 0. 70, Dept. of Dakota, 1870, it is remarked hy the reviewing 
officer, Gen. Hancock, a s  follows :-" As t h e  members of the court a re  silent with regard 
to  the considerations by which they were influenced in making their recommendation in 
the prisoner's behalf, i t  is impossible for the reviewing authority to determine whether 
the@ r w o n s  for making the recomn~endations were sufficient to justify a mitigation of 
ihe sentence. No consideration can, therefore, be paid to  it." And see G .  0. 27. 
Div. of the  Atlantic, 1874 ; Hough, (P.,) 793. 
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m D~ Hart, 218 ;'O'Brien, 487-8 ; DIGEST, 700 ; a 
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of any kind. This authority i s  possessed by C@u 
in G. 0. 4 of 1843. And see DO. 81 of 1822; D' 
of 1840; Do. 53, 80, of 1842; DO. 2 of 1843; DO. 
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Do. 1, Dept. of the South, 1873; Do. 23, Id., (1 
without trial--on a soldier w l ~ n  drunk is especial' 
G .  C. h1. 0. 90, Dept. of the East, 1871, (wha 
ranks under liquor, was ordered to  carry a fenc 
subsequently confined with bal l  and chain and 
severely condemned by the  same commander ;) I 
304, 365. . I n  G. C. M. 0. 195, Dept. of Dab 
coufined i n  the guard-house before trial,  to PI 
nnauthoried. I n  G. 0. 53, Dept. of Va. L NO. 

soldiers without su5cient cause is especially re1 
ohedient if propcrly treated and set  a good el 
Iiroughton, a n  officer of a "black corps" in t 
G ,  0. 148, Navy Dept., 1869; Do. 168, Id., 187: 
cellding of the authority of summary punishr 
com~nented upon by the  Secretary of the  Navy. 

1t may be noted here that ,  by the authority 0 
colhv&ts a t  the Lcnvenworth Military Prison, 
against discipline, were sometimes subjected tc 
bei~lg analogous to  t h a t  of a pcnitcntiary. 

7. G. 0. 23, Dept. of t h e  Lakes, 1870; Do. 44, 
7n las t  notc. of the Gulf, 1872, also Orders cited : 

71 nno G 0. of Feb, 7, 1820, (cask of Col. .,-" -. -. - 
of col. Talbot Chambers, sentenced t o  suspen: 
" cropping the ears of two soldiers ;) DO. 23 
1829 ; DO. 25, 47, of 1830 ; DO. 64 of 1832 ; 
Do. 2, 4, 17, of 1843 ; Do. 39 of 1845 ; G. C. 
East, 1870; Do. 53, Dept. of Va. & NO. Ca., 1 
Do. 14, Dept. of the South, 1869; G .  C. M. 
~ d . ,  1883; DO 37, Dopt. of Texas, 1880; Do. 5, 
ISS3; G. C. M. 0. 1, Div. of the  nfo., 1890; Hc 
1C8, Navy Dept., 1872; DO. 217, Id., 1876. 3 

G. C. M. 0. 64 of 1865, of a Brig. Gen., convil 
with 39 lashes each, a s  a disciplinary punish] 
findings and sentence were however disapprove1 

12 G. 0. 4, 64, of 1843; DO. 2 of 1844; DO. 
1467; G. C .  M. 0. 112, Dept. of the  East, 1870 
1869 ; Do. 5, Id., 1870; G .  C. M. 0. 29, Dept. of 

73 See G. 0. 40, 76, Northern Dept., 1864 ; 1)a 
90, ~ d . ,  1870; 0. 0. 63, Dept. of Dakota, 186 
oc the south, 1873. And see cases specified in 
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upon facts-mainly or entirely upon facts in evidence on the trial. It should
not be actuated by the personal feelings of the members, whether feelings of 
partiality toward the accused or of disfavor toward the p r o s e c ~ t o r . ~  I t  should 
of course not disclose opinions on the question of guilt or innocence?' Further, 
it should not assume to dictate, or to suggest, to the reviewing authority what 
mode or measure of clemency will properly be ~esor ted  to in the case.- 

It seenls to be the sentiment of the authorities that  recommendations 
678 are not much to be e n ~ o u r a g e d . ~  They have indeed been characterized 

in some instances rather by a weakly lenient or temporizing spirit than 
a sound appreciation of the circumstances or merits of the case; in others 
they have been so materially inconsistent with the findings and sentence a s  
to detract materially from their weight. In  a proper case, however, a recom- 
mendation, especially if signed by all  the members, will be duly deferred to, 
a s  being in effect a qualification of the sentence. 

VIII. DISCIPLINARY PUNISHMENTS. 

NOT AUTHORIZED BY LAW. The different specific penalties which have 
been considered in this Chapter practically exhaust the power to punish con- 
ferred by our military law. We have in that  law no such feature a s  a system 
of disciplinary punishmentsBP-or punishments imposable a t  the will of mili- 
tary commanders without the intervention of courts-martial--such a s  is gen- 
erally found in the fiuropean c9des. Except so fa r  a s  nlay be authorized for 
the discipline of the Cadets of the Military A ~ a d e m y , ~  and in the cases men- 
tioned in two or three unimportant and obsolete Articles of n~ar," our law 

recognizes no military punishments for the Army, whether administered 
679 physically, or by deprivation of pay,e7 or otherwise, other than such a s  

nlay be duly imposed by sentence upon trial and conviction. 

NOT SANCTIONED BY USAGZ. By the authorities nothing is  more clearly 
and fully declared than that  punisAmnta cannot legally be inflicted a t  the 
will of commanders-that they can be administered only in execution of the 

a 	
See James, 619. 
 
See Benet. 145. 
 
James, 527, 528 ; Simmons s 698 ; Kennedy, 211.; De Hart, 108 ; Coppee, 85. 
 

"The Secretary of War is "surprised to  find tha t  any officer of the court could 
 
recommend remission or  commutatioll Of the sentence in a case where the conduct of 
 

the officer tried was a s  reprehensible a s  tha t  o f "  t h e  accused. G. C. M. 0. 92 of 1867. 
"The practice of the  members of a court-martial first finding a n  officer guilty, and then 
 

recommending him for clemency, is t o  be deprecated. I t  is an endeavor, too frequently 
 
made, to  transfer the  responsibility of their findings to  the Department of War when 
it should rest  upon the court Itself." G. 0. 36 of 1843. And see Do. 39 of 1845; Do.26 of 1851 ;Do. 342 of 1863 ;G. C, M. 0. 27 of 1871. 

"It is quite otherwise i n  the Navy. See Art. 24 of the code of Articles for  the  
,Government of the Navy, Rcv. Sts., Sec. 1624. I n  the British Navy, where a similar
authority exists, " courts-martial," according to  Clode, (M. L., 44,) '' are  seldom re
sorted to." The power of summary punishment accorded to naval, but denied to army, 
commanders, is analogous to the authority t o  chastise or punish disorderly and dis
obedient seamen in the merchant service. See Turner's Case, 1 Ware, 7 7 ;  Bangs v .
Little. Id.. . 520.. 

As to the summary power of disciplinary punishment now vested in commanding 
officers of the  army in the British Law, see Manual, 35, 36;  Army Bct, ss. 46, 138, 
Queen's Regs.. Sec. VI. 

See Regulations of the  Military Academy 5 107, 108. 
aBArts. 25, 52 and 53. The nearest approach, however, t o  a disciplinary punish- 

ment in our law i s  the  reducing of lion-commissioned officers by order, under par. 172, 
Army Regulations. But  this may be resorted to for purposes quite other than punish
ment. 

See Circ. No. 14, (H. A,,) 1890.' 
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approved sentences of ll~ilitary courts." Such punishments, whether ordered 
by way of discipline irrespective of arrest and trial, or while the party is in 
arrest awaiting trial, or between trial and sent.nce, or after sentence and while 
awaiting transportation to place of confinement, o r  while he i s  under sen
tence and in addition to the sentence,-have been repeatedly denounced in 

General Orders and the  Opinions of the Judge Advocate General? and 
680 forbidden in practice by Department c~nimaliders.'~ Officers who have 

resorted, or authorized inferiors to  resort, to them have not unfrequently 
been brought to trial and sentenced, sometimes to be dismiswd:'* if ac
quitted or  lightly sentenced, the proceedings have in general been disapproved 
or severely commented upon?' On the other hand, enlisted men tried and sen- 

-	 te~lced for insubordinate conduct, where such collduct has been induced or 
aggravated by illegal corporal punishments inflicted upon them by superiors, 
llzve commonly had their sentences remitted or mitigatecl, or altogether dis- 
a~.~proved.'~ 

a De Hart, 218 ;'O'Brien, 487-8 ; DIGEST,700 ; and Orders cited in succeeding notes. 
6 8 "  No officer has the  authority in  any case to  infiict punishments for past offences 

of any ,kind. This authority is possessed by courts only." J. C. Spencer, Sec. of War, 

in G. 0. 4 of 1843. And see Do. 81 of 1822; Do. 23 of 1824; Do. 28 of -1829; Do. 25 
of 1840; Do. 53, 80, of 1842 ; Do. 2 of 1843; Do. 39 of 1845; Do. 31, Div. of the Atlantic, 
1873, (where to  impose solitary confinement before trial is declared "clearly illegal ;") 
Do. 1. Dept. of the South, 1873; Do. 23, Id., (where the  inficting of a punishment-
without trial-n a soldier when drunk is especially disapproved by Rlaj. Gen. McDowcll;) 
G .  C. M. 0. 90, Dept. of the East, 1871, (where a soldier, for disorderly conduct in 
ranks under liquor, was ordered to  carry a fence-post, and  on refusal was gagged and 
subsequently confined with bal l  and  chain and in irons till brought to  trial-action 
severely condemned by the same commander ;) Do. 71, Dept. of Dakota, 1882 ; DIGEST, 
364, 365. , I n  G. C. M. 0. 195, Dept. of Dakota, 1883, the requiring of a soldier, 
coilfined i n  the  guard-house before trial,  to perform unusual police work, was held 
unauthoried. I n  G. 0. 53, Dept. of Va. B No. Ca., 1864, the  striking, &c., of colored 
soldiers wirhout sufficient cause i s  especially reprobated; these troops being docile and 
obedient if properly treated and set a good example. And compare case of Lt. Col. 
Eroughton, a n  officer of a "black corps '' in the  West Indies, James, 261. See also 

G. 0. 148, Navy Dept., 1869; Do. 168, Id., 1872; Do. 217, Id., 1 8 7 6 w h e r e  the  trans- 
cending of the authority of summary gunishment by naval commanders is severely 
con~inented upon by t h e  Secretary of the  Navy. 

It lnny be noted here that ,  by the authority of express statute-Sec. 1353, Rev. ~ t s . -  
eovbvicts a t  the Lcavenworth Military Prison, (now "U. S. Penitentiary,") offellding 
against discipline, were sometimes subjected to solitary confinement; the systcnl here 
being analogous to t h a t  of a penitentiary. 

TUG. 0. 23, Dept. of the  Lakes, 1870; Do. 44, Dept. of the Platte, 1871; Do. 7, Dept. 
of the Gulf, 1872, also Orders cited in  last  note. 

71 See G. 0.of Fet;. 7, 1820, (case of Col. Wm. King;)  Do. of June  30, 1821, (case 
of col. Talbot Chambers, sentenced t o  suspension for inflicting jllegal punishme.nt in  
" cropping" t h e  ears of two soldiers ;) Do. 23 of 1824 ; Do. 8, 20, of 1826 ; Do. 28 of 
1829. Do. 25, 47, of 1830; Do. 64 of 1832 ; Do. 34 of 1842; (Capt. Howc's Case ;) 
Do. 2: 4, 17, of 1843; Do. 39 of 1845; G.  C. M. 0.645 of 1865; Do. 112, Dept. of the 
East, 1870; Do. 53, Dept. of Va. & No. Ca., 1864; Do. 9, Div. of the  Atlantic, 1869; 
Do. 14, Dept. of the  South, 1869; G. C. M. 0. 50, Dept. of the  Mo., 1871; Do. 30, 
Id., 1883 ; Do 37, Dopt. of Texas, 1880 ; Do. 5, 6, Id., 1885 ; Do. 2, 6, Dept. of Arizona,
1883 ; G. C. M. 0.1, Div. of the  llo., 1890; Hough, 465; Id., (P.,) 400. And see G .  0. 
I.(;& Navy Dept., 1872; Do. 217, Id., 1876. Note also, i n  this connection, the case in 
G. C. M. 0. 64 of 1865, of a Brig. Gen., convicted of causing two aoldiers to  be flogged 
with 39 lashes each, a s  a disciplinary punishment, and  sentenced to  suspension. The 

findings and sentence were however disapproved. 
72 G. 0.4, 64, of 1843; Do. 2 of 1844; Do. 39 of 1845; Do. 22, Dept. of the  Platte, 

1867 ; G. C. M. 0. 112, Dept. of the  East, 1870. And see G. 0. 9 ; Div. of the Atlantic, 

1869; Do. 5, Id., 1870; G.  C. M. 0. 29, Dept. of the Mo., 1890. 
73 See G. 0. 49, 76, Northern Dept., 1864; Do. 40, Dept. of the  East ,  1868; G. C. M. 0. 

90, Id., 1870; 0. 0. 63, Dept. of Dakota, 1868; Do. 76, 106, Id., 1871: Do. 93;  Dept. 
of the South, 1873. And see cases specified in Am. S. P., Mil. Af., vol. 11, p. 38-41. 
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The practical result is  that  the only discipline in the nature of punishment 
that,  under existing law, can in general saf,ely or legally be ndn~inistel.ecl 
to soldiers in the absence of trial and sentence is a deprivation of' pri~:ilegcs 
in the discretion of the commander to grant or withhold, (such as  leaves of ab- 
sence or passes,) or a n  exclusion fi-Om prorrwtio.n to the grade of non

commissioned officer, together with such discrimination agai. *]st them a s  
681 to selection for the more agreeable duties a s  may be just and proper.?' 

To vest in  commanders a specific power of disciplinary punishment, es-  
press legislation would be requisite. 

SUMMBRY DISCIPLINE IN CASES OF EMERGENCY. Cases will indeed 
sometimes-arise in  the military service when a superior is called upon to em- 
ploy toward a n  inferior a degree or quality of force not in general permissible. 
As where he is required to defend himself against an assailant, to suppress a 
mutiny, to quell a dangerous offender or quiet a turbulent one, to overcome 
resistance made to an arrest, to secure a soldier attempting to desert, o r , t o  
capture a prisoner escaping from custody :-in such instances the superior may 
in general resort to the necessary personal force, use of arms, imprisonment, 
ironjng, or other available form of constraint? and in extreme cases may even 
be warranted in taking life."' Especially in  time of mar, and wheil the com- 
mand is before the enemy, will such forcible and vigorous measures be justi- 
fied." This, however, i s  repression and restraint, not punishment; no greater 
force or more severe restriction is therefore to be employed than may be 
reasonable and needful under the circumstances ; and where the commander is 
provided with the usu'al or with adequate facilities for apprehending and 
confining a n  offender with a view t o  trial, he is  not, even in time of war, to 
inflict personal chastisement upon him or  subject him to any arbitrary punitory 

treatment, much less, by, the use of arms, to put him in danger of his 
682 life."' I n  violating these r'ules the superior subjects himself to charges 

and trial by court-n~artial," a s  well a s  to civil suit or prosecution.@' 

See G. 0. 7, Dept. of the Gulf, 1872. 
76 See G. 0. 81 of 1822; Do. 53 of 1842; Do. 2, 4, of 1843;.Do. 21 of 1831 ; Do. 3 of 

1853; G. C. M. 0. 47 of 1877; Do. 53, Dcpt. of Va. 80 No. Ca., 1864; Do. 40, Dept. of the 
East, 1868; G. C. M. 0. 112, Id., 1870; Do. 90, Id., 1871; G. 0. 23, L)ept. of the Lakes, 
1870; Do. 106, Dept. of Dakota, 1871; Do. 1, 93, Dept. of the South, 1873 ; Do. 31, Div. 
of the  Atlantic, 1873; G. C. 'M. 0. 37, Dept. of Texas, 1880; Do. -03, Dept. of Arizona, 
1891 ; DIGEST,701. 

70 G. C. M. 0. 47 of 1877; G. 0. 29, Dept. of N. E. Va., 1861, Do. 5, Dept. of N. Mexico, 
1863 ; Do. 54, Dept. of So. Ca., 1865 ; Do. 25, Dept. of La., 1866 ; U. S. .v. Carr, 1Woods, 
484 ; DIGEST, 486-7. 

l7DIGEST,487 ; Clode, M. L., 117, 118. 
" G .  0. 54, Dept. of So. Ca., 1865; Do. 40, Dept. of the East, 1868; G. C. M. 0. 112, 

Id., 1870, (Remarks of Maj. Gen. McDowell ;) G. 0. 5, Div. of the  Atl:intic, 1870; 
G. C. M. 0. 45, Dept. of Dakota, 1880. See also Do. 93 of 1867; Do. 36 of 1880; 
DIGEST, 701. And compare cases a t  maritime law-as Turner's Case, Ware, 77; U. S. 
.v. Freeman, 4 Mason, 505; Perkins v. Hill, 1 Sprague, 119. 

70" An excess wantonly committed would itself be punishable in the supprior." Maj.
Gen. Scott, in  G. 0. 53 of 1842. And see cases in Orders cited in the  previous notes 
under this head. 

See PART111, "Amenability t o  Criminal Prosecution in State  Courts," where, 
among other adjudications, i s  noticed t h e  recent (1892) remarkable case of Common
wealth v. Hawkins and Streator, in  which- certain commandirlg officers of the Pennsyl- 
vania militia, indicted for  assault and battcry in summary disciplining a private (W. 
L. 1ams.j by tying him up by the  thumbs, shaving his head, and drummins him out of 
camp, for a trifling oeence-the use of foolish words savoring of insubordination, bot 
unaccompanied by acts-are held jtistitled and acquitted ! 

http:1843;.Do


CHAPTER XXI. 

ACTION ON THE PROCEEDINGLTHE REVIEWING AUTHORITY. 

683 THE NEXT REQUISITE. While the function of a court-martial is, 
regularly, completed in i ts  arriving a t  a sentence or  a n  acquittal, and 

reporting its perfected proceedings, i ts  judgment, so fa r  a s  concerns the execu- 
tion of the same, is incomplete and inconclusive, being in the nature of a recow 
ineqzdation only. The record of the court is  but the report and opinion of a 
I~ody of officers, addressed to the superior who ordered them to make it, and 
such opinion remains without effect or result till reviewed and concurred in, 
or otherwise acted upon, by him.' This superior, sometimes referred to a s  
the Approving or Confirming Authority, but more commonly known in military 
parlance a s  the Reviewing Authority or Officer: is, a s  will presently be more 
fully indicated, the official-military commander or Commander-in-chief-by 
whom the court was originally constituted and convened, or-where there h a s  
been a change in the command since the convening-his successor therein. I n  
son~e cases indeed where, beside the approval of the original commander, 
further confirmatory action by a higher corrjmander or the President is required 
by law, there are  in fact, a s  will also be pointed out, two separate reviewing 
officer^.^ I t  is the function of such officer (or  officers) which we now proceed 

to consider. 

684 THE LAW ON THE SUBJECT.4 The provisions of our statute law 
which relate to the authority and action of the L'.Revie\ving Oflcer," in 

the approving and confirming, &c., of sentences and judgments, and i n  the execut- 
ing, pardoning and mitigating of punishments, a re  contained in Articles 104 t o  
112 of the code, and-as to  the execution of the sentences of courts for the trial 

1 See Tytler, 163, 169, 227 ; Kennedy, 212, 217 ; Simmons 5 709 ; Macomb, 33 ; 5 Opins. 
At. Gen., 511. A sentence i s  "interlocutory and inchoate" till duly approved. Mills v. 
Martin, 17 Johns., 30; Runkle u. U. S., 122 U. S., 555. 

2The term "Reviewing Authority " occurs in Sec. 1228, Rev. Sts. 
I n  the case of In re Esmond, 5 Mackey, 74, the  court, having in view t h e  commanders, 

a s  well a s  the Judge Advocate General, by whom the  proceedings a r e  passed upon, well 
observes t h a t  Congress has provided, in  addition t o  the  court-martial, a "separate a n d  
complete line of reviewing authorities terminating in the Executive" 

'By the earlier statutes-Art. 67 of 1775; Arts. 8 of Sec. XIV and 2 of Sec. XVIII, 
of 1776; Resolutions of April 14, May 27 and June 18, of 1777; Art. 2 of 1786, and  
Arts. 65 and 89 of 1 8 0 6 t h e  general in chief, and subsequently the general commanding 
in the S t a ~ e ,  and the  commanders of separate departments and armies, were authorized 
to act, (with some limitations hereafter to  be noticed,) as reviewing officers. Prior, 
however, to the  adoption of t h e  Constitution, Congress itself, in which then resided 
the exec~itive power of the government, not unfrequently exercised the power of finally 
acting upon the proceedings of general courts-martial and of remitting and mitigating 
their sentencm. See 2 Jour. Cong., 69, 195; 3 Id., 5, 37, 144, 158, 210, 223, 386, 433, 
714; 4 Id., 255, 259, 268, 367. 
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of Cadets-Sec. 1326, Rev. Sts. These provisions, with a few Army Regulations 
and some usages of the service relating chiefly to the return of proceedings to the 
court for correction, the formulating and publication of the linal action taken 
thereon, and the ultimate disposition of records of trials, constitute the law on 
the subject of this Chapter. Art. 110, and the Act of October 1, 1890, (relating 
to summary courts,) which refer to the action of seriteuces of Inferior Courts, 
will be more specifically noticed in Chapter XXII. The matter of the execution 
of particular punishrr~en,ts has  already been r e m a r k d  upon i n  the preceding 
Chapter. Except a s  thus treated, the present subject will here be exainilled 
under the heads of- 

I. Approval or Disapproval of the proceedings. 
11. Return of the proceedings for correction. 

111. Action of the President a s  confirming authority. 
IV. Action of commanding general as  confirming authority. 
V. Execution of sentences. 

VI. Suspension of execution of sentences. 
VII. I'ardon and mitigation of punish~nerits. 

VIII. Forlnulating of action and promulgation. 
IX. Disposition of records. 

685 I. APPROVAL OR DISAPPROVAL O F  T H E  PROCEEDINGS. 

A P P R O V A L A r t .  104. Upen this subject this Article provides a s  fol
lows: " ATo sentence of a court-martial shall be carried into execution until the 
same shall have been. approved by the oficer orderimg the court, or bv the 
oficer com,nmnding f o r  the time being." 

The  approval by the proper superior is thus seen to be a s  necessary t o  the 
ol~eration of the sentence a s  is the judgment of the court which awarded it. I t  
is indeed the final, conclusive, official act in  the absence of which the judgment 
would remain as  a mere award without sanction or efficient quality.' 

SIGNIFICANCE OF T E R M  "APPROVED." This word, a s  technicnlly 
construed in practice, designates the fact of the oficial acceptance of and 
concurrence in the proceedings or  sentence by the reviewing authority. Art. 
109 uses the word " confirmed" a s  describing the ratification of the sentence, 
and it  would indeed be in  general more strictly precise to spealr of the pro- 
ceedings (except the sentence) a s  approved, and of the sentence as  confirmed.' 
I n  practice, however, no essential difference in meaning is recognized between 
the two terms, " approved " and "confirmed," but both are  often indifferently 
employed in reference to the sentence. Inasmuch, however, as  " confirlned " 
is the word used in Arts. 105-108 to describe the action of the President, (or 
other superior authority,) in  cases where his action is required u]?oi~ the 
sentence, in  addition to that  of the original reviewing authority, this term has 
come to be more commonly reserved for the designation of such action, while 

"approved " is m r e '  csually employed to indicate the action of the 
686 original commander-the commander of the department for example- 

by whom the court was ordered, (or his successor, if there has been a 

6 " T h e  e rec t  and conclusiveness of any action of the court stands as  much upon 
t h e  reviewing officer's approval and order as  upon the original proceedings and sen
tence of the court. The two constitute an entite proceeding and are to be considered 
together." I n  re Esmond, 5 Mackey, 70. 

I n  somc cases the expression " agproved and confirmed" has becn adopted in passins 
upon proceedings and sentence together, but this  has been more common in the  British 
service, (see James' Precedents,) than with us. 

7 O'Brien, 277 ; De Hart, 111-112. 
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change in the command.) The two terms will accordingly thus be distinguished 
in this Chapter, and generally throughout this treatise. 

In  exceptional cases, reviewing officers, in acting upon a sentence have de- 
clared of the same that  i t  was " confirmed but not approved," the intent being 
to impart the mere official assent necessary in law to the execution of the 
sentence while withholding personal approbation of the same or of the pro- 
ceedings or  findings upon which i t  is based. Such a distinction, however, in 
giving to the two words the one a technical and the other a colloquial meaning 
is a departure from established usage and without legal significance.' 

A P P R O V S  AS A N  ESSENTIAL. Approval is necessary, not only to vital- 
ize the sentence a s  such, but to give it substance a s  material upon which 
further official action can be predicated. By Art. 104 the official approval of the 
convening commander, (or his successor,) is made a n  essential requisite to the 
taking effect of the sentence, both in cases where such approval is final and 
conclusive per se: and in those where further action is  necessary to supplement 
it. I n  other words, approval is equally essential where the sentence, in order 
to be executed, requires the subsequent confirmation of superior authority, 
(as  in the cases specified in  Arts. 105-108,and Sec. 1326,Rev. Sts.,) a s  where 
the same is fully executed by the act of the original commander alone.'' It 
is, similarly, a prerequisite to  the suspending of the sentence for the action of 
the President under Art. 111, a s  also to  the exercise of the pardoning power 
by him, or by a commander under Art. 1E." Unless the sentence has been 
previously duly approved, and has  thus a legal existence, i t  cannot, nor can any 
punishment included in it, be either remitted or mitigated. 

It may be observed that  while a n  approval is necessary to  give effect 
657 to a sentence, i t  cannot validate what is in itself invalid and inoperative. 

Thus a n  illegal sentence-as a sentence adjudged by a court without 
legal existence--cannot be cured or  rendered operative by the approval of 
a commander or of the P r e ~ i d e n t . ~  

BY WHOM TO BE APPROVED. The Article requires the approval of the 
sentence by " the officer ordering the court," or " the officer commanding for 
the time being." 

The officer ordering t h e  court." This is of course the officer, (President , 

or military commander,) who, by virtue of the authority vested i n  him by 
the law a s  already considered in Chapter VI, on the Constitution of General 
Courts-Martial, has originally convened the court by which the sentence has 
been adjudged. In  the great majority of cases he  is the official by whom the 
sentence is approved or otherwise acted upon. 

Exten t  of h i s  discretion. Whether and how fa r  the proceedings and sen
tence, or any part  of the same, shall be approved, &c., i s  a subject wholly 
within the discretion of such officer. As to  this he  is invested by the Article 
with the sole authority, and cannot therefore be directed either by the Presi- 
dent or other superior. While deferring to any known views of a superior as 
to any question of law or discipline involved in the particular case, it is yet 
his duty a s  i t  is his right, in the exerciee of the power of approval or disap- 
proval, to act  according to his own best judgment, and in the light of the facts 
and the law a s  understood and held by himself. 

8 Simmons, ( B  730,) observes of the term " confirmed but not approved," that its 
"legal effect differs in no degree from an approval." 

9 See post-" V. Execution d sentences." 
1oG. 0. 27, Army of the Potomac, 1863. 
G.C.M. 0.101, Division of the Atlantic, 1874; Do. 66, Dept. of Cal., 1885. 
 

laSee Lieut. Cobb's Case. Am. S. P., Mil.Af., vol. 4, p. 854. 
 
616156 0 - 44 - 29 
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Delegation of his authority. This officer must 'act personally. He cannot 
delegate his function a s  reviewing authority to another omcer--as a staff officer 
or an inferior commander-to act in his stead. If  he  assumes to do so, the 
acts of his delegate will be of no legal virtue. 

Effect of his absence from command. While the personal presence of the 
commander within the territorial limits of his command may not be abso- 
lutely essential to give validity to his action as a reviewing officer, or the 

mere fact of his absence therefrom sufacient to invalidate such action,* 
688 yet where he i s  absent on a duty or under orders practically detaching 

him from his command, or the effect of which is, in a military sense, 
properly incompatible with its exercise, his power to act upon the sentences 
of courts-martial convened by him may be materially affected. Thus while 
a Department Commander, who has temporarily passed the boundary of his 
department when pursuing hostile Indians, or while engaged in some other 
n~ilitary service a s  such commander, is not so absent from his command as 
to be disqualified from taking the action required by Art. 104 or 109, i t  
may be quite otherwise where he is absent under orders placing him upon a 
distinct and separate duty of some continuance, or by virtue of a leave of 

, absence for any considerable term." Under any such circumstances, indeed, 
i t  will in general be safest to devolve the command temporarily upon some 
other officer, and for such offlcer to act a s  reviewing authority for the time 
being. 

Effect of the  absence of the  accused. I t  cannot however affect the author- 
ity of the convening officer to approve, kc., the proceedings, that since the trial 
the accused may have been transferred with his company to another depart- 
ment, &c., or is otherwise absent from the command, as by reason of having 
been taken prisoner by the enemy or having deserted. The authority of the 
commander having once attached to the case, he still remains the reviewing 
authority whose formal approval is necessary to the execution of the sentence, 
though the matter of its actual enforcement may have to be directed by a 
superior or other commander. 
" The ofacer commanding for the  time being." This is an offlcer who, by 

reason of the absence, removal, disability, &c., of the officer who originally 
ordered the court, or the merger or discontinuance meanwhile of his command, 
has succeeded to the exercise of such command and is exercising the same a t  
the time when the proceedings and sentence are completed and require to be 
acted upon. Such officer will usually have been temporarily or indefinitely 
detailed for the command by the President, (or other superior;) but, where 
no such formal detail has been made, and none is required by statute or regu- 

lation to be made, he may be an  omcer upon whom the command has 
689 devolved by reason of his seniority in rank according to the usage of 

the service. Upon duly assuming the command "for the time being," 
such officer succeeds to all the rights of review and action which would have 
been possessed by the convening authority had his exerci~e of the command 
not been interrupted. 

I t  may be noted that the rank of such successor is not flxed by the Articles, 
and i t  cannot therefore be held to be-essential that he should be of equal rank 
with the officer who convened the court, or of a rank sufficient to authorize him 
himself to convene such a court. Thus a department or an army commander, 

18 16 Opins., .it. Gen., 679. 
1.0. C. M. 0. 26 of 1878; Do. 9, Dept. of the Columbia, 1880. 
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to be empowered to assemble a general court under Art. 72, must be a general 
or a colonel, but " the officer commanding for the time being," in the absence 
of any requirement a s  to his rank, may legally and effectually a c t  upon and 
approve the proceedings though,--as might be the case in  time of war,-his rank 
be less than colonel. 

Where, pending the proceedings in a case on trial, the  command of the  con- 
vening officer has been discontinued and included in a larger or other command, 
as  where one department h a s  been merged in another or in a Division, the com- 
mander of the latter will be the authority answering to the  description of " the  
efficer commanding for the time being," and will properly act upon the pro- 
ceedings and sentence as indicated in Arts. 104 and 109. Where, under similar 
circumstances, the command of the convening officer has  been discontinued 
altogether without being renewed in any form or included in another command, 
the General, if any, duly assigned by the  President to  the  command of the 
army, will be " the  officer commanding for  the  time being," or, if there be no 
authorized military commander of the  entire army, the  President himself a s  
constitutional Commander-in-chief." 

"The officer commanding for the time being" is invested with the same 
authority and discretion, and held to the same obligation, in  the exercise of 
the power of approval, &c., as would be " t h e  offlcer ordering the court" in  
whose stead he acts. 

DISAPPROVAL-Its na ture  a n d  effect. '' Disapproval," in military 
690 law, is not a mere expression of disapprobation,'B but a technical term 

employed to indicate the action of the reviewing officer where he does 
not approve the sentence or a punishment. Such officer, wherever authorized 
to approve, may, instead, disapprove; disapproval being simply the absence 
or withholding, stated in  terms:? of the approval or confirmation which is 
liecessary to the taking effect of the judgment of the court. As approval or 
confirmation vitalizes and makes operative the sentence or a punishment, 
disapproval nullifies and vacates it.'' Like approval, it may be full or partial, 
i. e. where a sentence imposes several punishments, one or  more may be 
disapproved, and the other or others approved; the disapproval of a part 
not affecting the validity or execution of the remainder." Where the en
tire sentence is disapproved, the  proceedings in  the Case a r e  wholly termi- 
nated and nugatory; there remains therein no material upon which the 
original reviewing officer, or the President or other superior authority whose 
confirmation would be necessary to the enforcement of the sentence, can 
exercise the power of execution, or tha t  of pardon o r  mitigation; and to 
transmit proceedings, for the confirmation of the  sentence or  other action 
by higher authority, when the  sentence or judgment has been formally 
disapproved in the first instance, must be  a s  futile a s  it is unauthorized. 
Upon such a disapproval also the accused is  restored ea: vi to  his normal legal 
status a s  existing before his arrest, and is entitled to be a t  once released from 
any form of restraint to which he may have been subjected, and to be returned 

Is Martin v. Mott, 12 Wheaton, 34. 
IaAs to  the action, commonly classed as  "disapproval," bu t  which is n o  more than  

unfavorable comment upon proceedings of secondary importance, see post-" Disapproval 
not atfecting the sentence." 

That  is must be express, see DIGEST, 671 ; 16 Opins. of At. Gen., 312. 
* G. 0. 209, 341, of 1863 ; Do. 27, Army of the Potomac, 1863; O'Brien, 277 ;1 Opins. 

At. 	Gen., 242 ;DIQDST,671. 
See G. 0. 72, Dept. of the East, 1866. 
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to  t h e  duties and rights of his rank or office; his legal rights and privileges 
remaining no more affected than if the trial had resulted in an acquittal.lo 

Where the disapproval of the sentence is but partial, its effect is  to 
691 nullify the punishment or punishments disapproved, leaving the other 

or others which a re  approved to be executed, remitted, o r  mitigated, 
precisely a s  if the sentence had included this o r  these only. 
Grounds of disapproval. The grounds upon which the authority to d i s a p  

prove a sentence or punishment may properly be exercised a re  mainly of two 
classes; some going to the legal validity or t o  the regularity of the proceedings, 
and others to the justice or expediency of allowing the judgment to stand 
or the sentence or punishment to be enforced. Thus where the court was  
not legally constituted or composed, or was without jurisdiction of the offence 
or offender, or proceeded with the trial when below the minimum o f  members; 
o r  where the record discloses irregula-rities which, though not amounting to 
fatal defects, a r e  of a gross character: or where the ac_cused has been denied 
material testimony, or otherwise prejudiced in his d e f e n ~ e ; ~  the findings or 
or a part of them a r e  unwarranted by the testimony; or the sentence itself 
is  inadequate to the offence, or too severe, or quite unmerited, or imposes a 
punishment not authorized by law,-in any such case the Reviewing Officer 
may, in his discretion, withhold his approval from, and fornlally disapprove, 
the sentence, in whole o r  in part, as  'Lhe law or facts may require or render 
proper. His discretion indeed is here without restriction; i ts  exercise does 
not depend upon the quality of his reasons: whether or not any reasons a r e  
stated by him, or whether his actual reasons a re  in point of fact good and 
sufficient, o r  the reverse, the disapproval i s  equally effective in  law. At the  
same time he  will, of course, not properly disapprove without good reason- 
without better reason than the court had for the action which he fails t o  
approve. Where, for example, the ev ide~ce  in the case was conflicting, and 
it is apparent tha t  the court, having the witnesses before it, must have been 
the best judge of their relative credibility and of the weight of the testimony, 

it will in general be wiser for the Reviewing Officer to defer to, rather 
692 than disapprove, its conclusion." Eor  will he properly disapprove a sen- 

tence on account of a mere error on the par t  of the court which does 
not affect the merits or impair the final judgment-as, for instance, a n  im
proper rejection of teaimony offered by the defence, which however would 
have added to the case no material fact;.za Nor will he ordinarily disapprove 
where he can have the defect remedied by a revision by the court, a s  pres- 
ently to be indicated. 

*"The effect of the  disapproval i s  not merely to  annul t h e  sentence but also to prevent 
the  accruing of any disability, forfeiture, kc., which would have been incidental upon 
a n  approval." DIGEST,672. And see Circ. 12 of 1883. The disapproval i s  " tantamount 
to  a n  acquittal by the court." 13 Opins. At. Gen., 460. Tha t  the  fact  of the disapproval 
does not divest t h e  accused of the  right to  plead the  acquittal o r  conviction in the  event 
of a second arraignment for  the same offence--see Chapter XVII-" Plea of Former 
Trial." 

"See a n  instance i n  G. C. M. 0. 43 of 1885. 
"Capt. Weisner's case, Am. Archiv, 5th Series, vol. 2, p. 895;  also G. 0. 153, 

Dept  of Dakota, 1881;  Opinion of Atty. Gen. Brewster in 1 8  Opins., 113. Similarly, 
lipon a n  application for new tr ia l  in the  criminal ,practice,--" if there be conflicting 
evidence on both sides, and the  question be one of doubt, it seem.; the verdict will 
generally be permitted to stand." Wharton, C. P. & P. 3 813;  also Wright v. State, 
34 Ga., 110 ;  Whitten u. State, 47 I d ,  297. 

"See G. 0. 70, Dept. of So. Ca., 1865. I n  such a case the reviewing authority 
sllould in general simply express his disapprobation of the ruling, a s  indicated under 
the next head. 
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Approval or disapproval of proceedings other t h a n  sentence. Art. 104, 
as  has been seen, provides for a n  approval of the  sentence, and in no o l e r  
of the Articles i s  any other form of approval indicated. In  practice, however, 
the Reviewing Officer approves also, a r  disapproves the " finding" or "pro
ceedings," both in  connection with o r  distinct from the sentence, if nny. 
\I7here there is a sentence, he may, and often does, exercise the authority 
of disapproval a s  to some portion or portions of the proceedings not essential 
to support the sentence; such disapproval not being a determinate legal ac t  
like the other, but an expression of disapprobation or difference of opinion 
on the part of the commander. Thus he  may, in  his review, disapprove a 
ruling of the court upon an objection to evidence, or a ruling upon some inter- 
locutory matter a s  a motion for a continuance, which, though erroneous, does 
no1 impugn the final judgment; o r  he may disapprove some statement or 
omission in the record, which, not being a t  variance with a statutory require- 
ment, does not constitute a fatal defecr. But  this form of unfavorable com- 
ment is entirely consistent with a final approval of the sentence or of a 
punishment: a disapproval indeed of certain of the proceedings is  often 
s.ccompanied by a n  approval of the sentgnce or of a part of it. 

Censure w i t h  Disapproval. The expression of a disapproval is sometimes 
and properly accompanied by animadversion upon the court," the prose- 

693 cution, the administration of a command,2' kc. Such comc.ent has 
not unfrequently been added where the court, in  the opinion of the 

reviewing authority, has failed to appreciate the gravity of the offence and 
awarded a too lenient punishment. Reviewing officers have also not unfre
quently been induced to remark upon the very improper admission or rejection 
of testimony ~ffered.~ '  

Allowance of new trial,  upon disapproval. I t  was held by Atty. Gen. 
Wirt, in the early case of Captain Hall,% that a reviewing officer, in  disapprov- 
ing a sentence, is  authorized further, in  his discretion, (for the allowance is 
not a matter of right,) to order a new trial of the accused; provided he specifi- 
cally applies therefor, thus waiving his privilege under the provision against 
second trials for the same offence now contained in Art. 102. But, beside the  
new trial granted under these circumstances in  the case of Hall, the similar in
stances in our service have been very few and rare," and the subject of new 
trial is now one quite without material significance in  our military law and 
need not therefore be dwelt upon. I t  is to be noted that  i t  is  only upon, and 
a s  a n  incident to, a disapproval of a sentence that the new trial can be allowed ; 
after approval there can legally be no such proceeding. 

Action where t h e  accused is insane or imbecile. Here should be 
694 noticed the action to be taken in cases in which the accused is found 

%See, for example, the recent instance in G. C. M. 0. 56 of 1893. I n  this  case, 
where the  court, in finding the accused guilty of a duplication of pay accounts, sen
tenced him only " t o  be reprimanded," the  Secretary of War observes-" That  a court-
martial, comprising officers of rank and experience, should so lightly regard the offences 
here fully established and found, is a reproach to tha  service, and the proceeding is in 
marked inconsistence with the duty of protecting and maintaining tha t  high sense of 
personal honor which has long characterized the  reputation of the army." 

25 "An examination of this case and tha t  o f "  (another officer named) " tried by the 
same court-martial, has fully convinced me " ( the President) " tha t  a condition exists 
a t  For t  -tha t  must, if allowed to  continue, result in  scandal and demoralization." 
G.  C. M 0. 27 of 1888. -

ZeG. C .  M. 0. 37, 44, 84, Dept. of the Platte, 1892; Do. 78, Dept. of Dakota, 1892. 
 
27 1 Opins. At. Gen., 233, (1818.) 
 
*See instances in G.  0. 18 of 1861 ; Do. 8, 9, 26, First  Mil. Dis t ,  1869. " T h e  
  

privilege has naturally been but seldom exercised; parties col~victed and sentenced be- 
ing in general satisfied tha t  the proceedings in their cases should be terminated by 
the disapproval, on whatever grounds the same may he based." DIGEST,536. 
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by the court, or deemed by the reviewing authority himself, to have been 
a t  the  time of the  offence or  the trial, o r  to be a t  the time .of the review, 
m d a l l y  deranged or otherwise irresponsible. When the accused was ap
parently insane, &c., a t  the commission of the offence, and the  court, notwith- 

, 

standing, have sentenced him, the reviewing officer will properly disapprove 
the sentence; and i n  such a case, o r  in one where the court has  not proceeded 
to sentence, but the fact of insanity, kc., appears from the evidence, or the h d -  
ing, or a recommendation of the members, h e  will in  general properly discharge 
the accused, (under the 4th Article of war,) or recommend his discharge by 
superior authority, and take measures for his  commitment, if the case warrants 
it, t o  the Government Asylum for the Insane. Where the insanity, &c., has de- 
veloped since the commission of the offence, the reviewing officer will in gen- 
eral properly approve and remit the sentepce, (if any,) with similar action a s  
to discharge, &c.; first, if desirable, assuring himself a s  to the question of 
sanity by causinglthe accused to be examined by a medical officer or board." 

11. RETURN OF T H E  PROCEEDINGS FOR CORRECTION. 

Nature  of t h e  Authority. Incident to the discretion, vested by the code 
i n  the Reviewing Officer, (whether military commander or President,) to 
approve or otherwise act upon the proceedings and sentence, is the authority, 

long recognized a t  military law," (and now affirmed in the Army Regula- 
695 tions,=) to cause any error or errors appearing in the record, and 

capable of correction, to be corrected by the court before final action 
taken by him on the .case. Where, i n  reviewing the record a s  transmitted 
to him, he believes that  he has discovered a material omission or other defect, 
either in the findings or sentence or some interlocutory proceeding of the 
court, which may properly call for a disapproval, he m y ,  instead of forinally 
disapproving, return the record to  the court for the purpose of having the 
requisite amendment made, with a view, if i t  be duly made, to a final approval. 
To this alternative indeed a reviewing officer will in general naturally and 
properly resort, provided the court has  not yet been dissolved-as of course, 
(except in a n  emergency,) it should not be before a case tried by i t  has been 
iinally acted upon. H e  may also be called upon to take this course by a superior 
commander o r  the President, who, upon the proceedings being transmitted 
to hini for final action, has discovered some material error therein. I t  is  evi- 
dently only by the return of the record to the court that the correction can 
legally be procured to be made, since the reviewing officer cannot make i t  
himself independently of the court," nor can the court, after i t  has once duly 
completed and forwarded to him the record, recall it for modification." 

=See, as illustrating the text, cases in the following Orders:-G. 0 .  54, Dept. of 
the Padflc, 1864; Do. 13, Northern Dept., 1864 ; Do. 49, Dept. of the Susquehanna, 1864 ; 
Do. 81, Middle Dept., 1865; Do. 5, Dept. of Ark., 1866; Do. 22, Dept. of Cal., 1866; 
Do. 40, Dept. of Va., 1866; Do. 62, 73, First Mil. Dist., 1867; Do. 1, Div. of the Pacific, 
1872; G.C. M. 0 .  39. Dept. of the Mo., 1868. 

W Kennedy, 214 ; McNaghten, 146 ; O'Brien, 277; De Hart, 203 ; 18 Opins. At. Gen., 
119 ;Swaim u. U. S., 28 Ct. Cl., 173. It  Is equally recognized in the Navy. 4 Opins. At. 
Gen., 19:  6 Id., 201; Ex parte Reed, 100 0. El., 22; Smith v. Whitney, 116 U. S., 168. 
And see recent cases in G. C. M. 0. 35, 38, Navy Dept., 1892; Do. 9, 93, 102, 103, Id., 
1893. Compare the analogous authority of the criminal judge to call upon a jury to 
correct a defective verdict. Wharton, C. P. ij 751 ; 1 Bishop C. P. ij 1004; Regina v. 
Meany, 9 Cox, 233. 

=Par. 1043. 
=The action taken by the court is usually designated in practice by the term 

"Revision." 
"The situation is of course to be distinguished from that of a court which has not 

yet transmitted its proceedings to the reviewing officer for his action, and which, until 
it does so, may reconsider and reform its Undings and sentence at discretion. 



6. 

MILITARY LAW AMD PRECEDENTS. 455 

OCCASXONS AND GROUNDS FOR ITS EXERCISE. These, as stated in 
the Army Regulations, (par. 1043,) art+"When the record of a court-martial 
exhibits error in preparation, or seemingly erroneous conclusions on the part 
of the court." More fully and specifically, these grounds and occasions, (simi- 
larly to those which may warrant a disapproval of the proceedings,) may be 
said to consist of the following:-1. Clerical omissions or mistahs in material 
for-1 particulars in the making up of the record; such as-an omission to 
prefix or append a copy of the order convening the court or of an order 
modifying the detail, &c., or to specify the numbers present a t  any session, 

or to state the fact of the administration of the oath or of the according 
696 of the right of challenge, or to include a portion of the charges of specifi- 

cations, or to enter the pleas made thereto or any special plea, or to 
show that the witnesses were sworn, or fully to record the evidence, finding, 
or sentence, or to attach an  exhibit; or a mis-statement of the name of the 
accused in the sentence or a specidcation, thus making a material variance. 
And with these is to be classed an omission by the presiding officer or judge 
advocate to certify the sentence or authenticate the record: 2. Errors of law 
or fact, or of judgment or dZsr?retwn, on the part of the court, in its rulings 
or conclusions. Such are, mainly, errors in the substance of the findings or 
sentence--as that the findings, or some of them, are not warranted by the 
evidence, or are based upon the improper admission or rejection of evidence ;* 
or that the sentence is not warranted by or consistent with the findings, or 
is not itself legally authorized for the offence or offences found; or that the 
sentence is inadequate, or undtily severe, or inappropriate or inexpedient under 
the circumstances of the particular case. 

Whether the defect be occasioned by inadvertence, or arise from a miseon
ception of law or military usage, or from an imperfect logic or a misuse of 
the judicial faculty, it is of course. most desirable that it be removed, if 
practicable, from the proceedings, and the due and rational course of justice 
be relieved from obstruction and embarrassment. This is particularly to be 
desired where there has been a cbiwiction, since, in the absence of the cor- 
rection, the sentence may not legally be capable of execution or for other 
reason may properly have to be disapproved. But in a case of acquittal also 
it is no more than just that an error in form or substance should be caused to 
be corrected, in order that the record may go on file so perfected that the 
accused will be fully sustained by it in the event of a subsequent plea of 
autrefois acqu.tt. 

ERRORS WHICH CANNOT BE CORRECTED. Radical fataI defects, such 
a s  an illegality .in the constitution or composition of the court, or a want of 

jurisdiction of the offence or offender, are of course irremediable by this 
697 procedure. So, defects or errors cannot here be corrected which from 

their nature can be remedied or prevented only a t  the stage of the 
proceedings a t  which they occur, or a t  least a t  some time pending the trial- 
a s  errors in the charges or specifications, or misrulings of the court upon 
objections to testimony. Further, the object of the revision being to make the 
proceedings conform to the fact, the power in question does not extend to 
the correction of errors of form, capable of being corrected if the facts warrant, 

M A  modiflcation by the court of a flnding may 'require a modiflcatlon in the sentence, 
Griflths, 80. The court, on the revision, may so far change the flnding as  to substitute 
a conviction for an acquittal, adding thereupon a sentence. GrlfBths, 92 ;G. 0. 6, Dept. of 
Va. & No. Ca., 1864; Do. 13, Dept. of Va., 1866. 

http:acqu.tt
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when the facts do not warrant the correction. Thus if the members or judge 
advocate were not in fact' sworn, (the court, on being reassembled, conld not 
supply a n  omission of the usual statement in regard to the administering of 
the oath, by a statement to the effect tha t  the members, &c., were duly sworn; 
nor could i t  cure the defect by thereupon causing itself, or the judge advo- 
cate, to be sworn nunc pro tunc. SO, if only four members were present on 
a certain day of the trial, the court could not, on reassembling, declare that  
a quorum was really then present, nor could it make good or replace the 
proceedings of that  day by repeating them formally and with an actual quorum. 

CORRECTION BY MEANS OF NEW TESTIMONY NOT ALLOWABLE. 
Nor can the record be returned on account of a n  error which can be cor
rected only by means of the introduction of testimony on the merits. The 
object of the proceeding is w t  to  reopen a n  investigation which has  been 
closed, or rehear a case once tried and brought to judgment, but simply to  
revise what has  been judicially completed. To permit the introduction of 
su& additional testimony upon the merits would amount substantially to a 
new trial." Moreover such testimony would have to be received subject to 
the usual objections and tq cross-examination, and to the further introduction 
of other testimony to meet it, on the part of the defence; and the investiga- 
tion would thus not only be reinitiated but indefinitely prolonged. And although 
the evidence admitted were simply that  of previous witnesses recalled to  
elucidate their former statements, there .\irould still practically be a rehearing, 
and the proceedings would be liable to be protracted i n  the same manner a s  

where the witnesses were new, only in  a less degree. Interest reigub- 
698 licae u t  sit finis litiz~m, and most of all that  part of the republic em

braced in the  military state, where prompt and final action is of 
the very essence of government and discipline. Tha t  no evidence whatever 
shall be presented or  heard a t  this stage' is indeed a principle established by 
the great weight of authority," and this principle, upon a recent reconsideration 
of the subject, has  been emphatically reaffirmed in General Orders,' and 
incorporated in  the Army Regulations.8' 

COURSE OF PROCEEDING. The record is returned to the court, through 
the president, or through the judge advocate, (from whom, pursuant to par. 
1041, Army Regulations, it  should have been received,) with an order or offi- 
cial communication requiring i t  to reassemble in the case and reconsider the 
proceedings, or the k d i n g s  or sentence, with the  view of making a certain 
indicated correction, (or corrections,) therein. Where the alleged error is 
merely clerical or formal, i t  is commonly sufficient merely to specify it. I n  
an instance of a supposed error of law or opinion, in the verdict or award of 
punishment, a brief statement of the reasons deemed to call for the amendment 
is  usually added, o r  indicated a s  contained in an accompanying indorsement or 
report. 

" 6  Opins. At. Gen., 204-6; G,  C. M. 0 .  67, Diu. Atlantic, 1888; Do. 89, Dept. of 
the Platte, 1892. 

* McNaghten, 146 ; Simmons 5 724 ; note 3; Clode, M. L., 167 ; Macomb, 69 ; O'Brien, 
280;  De Hart, 204;  G. C. M. 0 .  16, Dept. of thr Platte, 1876. And see 6 Opins. 
At. Gen., 201. The present British law i s  to the same effect. Army Act 5 64, (2;) 
Rules of Procedure, 1 51, (A.) 

'2G. 0. 47 of 1879; publishing an opinion of Judge Acvocate General Dunn. And 
see DIGMST, 679; also G. C.M. 0.130, Dept. of Dakota, 1886. In a case in G. C. M. 0 .  
36, Dept. of the Mo., 1886, the proceedings were returned to the court for the 
insertion of evidence of previous convictions. But this is not evidence on the merits. 
And see Do. 36, Id., 1887, where the record was returned "because of an irregularity 
in receiving " such evidence. 

So Par. 1043. 
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Upon the receipt of the order, the judge advocate, (o r  president,) notifies 
the several members, who proceed to reassemble a t  the original place of meet- 
ing, or a t  a new one if the order, a s  i t  may, shall name such. The same rule 
prevails a t  such meeting a s  a t  a11 the sessions of a general court-martial, that  

five members are  both necessary and sufficient for the transaction of 
699 business.'" If meanwhile, by absence or  any casualty of the service, the 

members who sat on the trial have been reduced below five, the order 
cannot take effect. But if five a t  least can assemble, i t  is immaterial that 
their number be considerably less than the original number of the court in 
the case, provided-for this is  essential-such five all took part in  the trial 
and judgment." If the court has been increased in the number of i t s  mem- 
bers, i t  cannot, a s  increased, (i. e. composed in part of the new and addi- 
tional members,) be convened to revise proceedings taken by i t  before such 
increase." 

A proper quorum being convened, the judge advocate should withdraw, the 
proceeding being analogous to that which takes place upon a deliberation when 
the court is cleared." The accused is not present. Of course, if evidence were 
taken, the accused would properly attend, (with his counsel, if any,) and the 
session would be open to the public; but, a s  already stated, the occasion is 
not one a t  which testimony can be introduced. I f  indeed the correction be 
one which cannot accurately o r  fairly be made without the concurrence of the 
accused, as  where i t  concerns the form of some peculiar special plea, motion, 
objection, &c., interposed by him, it will be regular and proper to admit him 
(with the judge advocare,) to the revision. Such cases, however, a r e  most 
rarely presented, since the reading, on each day of the  trial, of the previous 
day's proceedings will in  general enable Ihe accused to have every particular 
relating to his defence fully and precisely set forth. 

Upon the assembling of the requisite members, the order, and a c c o m p ~ y i n g  
papers if any, are  read, and the court, after such deliberation and voting a$ 
may be necessary, proceeds, if concurring with the Reviewing Officer, to rectify 
the error by making the proper minute on the subject.& If  i t  determine that 

no error has  been committed, i t  will return the record with an official 
700 communication, declining, for reasons stated4' to make the correction." 

In  such event the Reviewing Officer cannot of course actually compel the 
court to take the action proposed," but he may return to i t  the record for a 
qemsideration of its conclusion, a t  the same time responding to or cam
menting upon the reasons of the court as  he  may deem expedient. The court 

4 0 D ~ ~ ~ s ~ ,  338; G. C. M. 0. 54, Dept. of678; 7 Opins. At. Gen., Texas, 1873; Do. 
35, Dept. of the Platte, 1891. I n  the case of a regimental o r  garrison court, it would 
he necessary of course tha t  a l l  the  three members should reassemble. 

DIGEST, 678; G. 0. 45, Dept. of the  East, 1865. In a case i n  G. 0. 28, Northern 
Dept., 1865, the  proceedings were disapproved because one officer of the original detail 
who did not s i t  on the trial took part  in  the revision. 

a G .  0. 64 of 1827. (Ruling of President J. Q. Adams.) 
43 See Clode, M. L., 167. 

The request to  make the correction is one which, in a proper case, " a court with 
a soldierly se.nse of its duties never refuses." G. C. M. 0. 7, Dept. of the Platte, 1893. 

'SThe court is not obliged t o  give reasons for adhering to the proceedings a s  they 
stand, but i t  will in  general be no  more than properly deferential for  i t  to do so. 

"Instances of the court declining to  amend may be noted in the following Orders :
G. 0. 48,Dept. of Va. & No. Ca., 1864; Do. 21, Dept. of the Ohio, 1866;Do. 48, Dept. 
of Dakota, 1868: Do. 5, Dept. of the Lakes, 1869; G. C. M. 0. 159, Dept. of the  Mo., 
1871 ; Do. 55,Dept. of Cal., 1875. 
In G. C. M. 0.20, Dept. of the  Colorado, 1894, the  Reviewing Officer notices a n  

"unbecoming pride of opinion," o n  the  part  of the court, in refusing t o  make a proper 
correction. 

DIGEST. 678. Pipon & Col., 63. 
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may then decide to adopt his view and make, finally, the correction, or it 
may again return the proceedings with a n  official statement to  the effect that  
i t  adheres to its former determination, adding such argument or observations 
a s  it may see fit. There is in our military practice no limit to  the number of 
times that  the record may thus be returned,' but it is not often that  the same 
is in fact returned a second time af ter  the court once decide not to  make the 
amendment. Upon such conclusion the Reviewing Officer, (unless convinced 
that  the court is in  the right in  the  matter,) will commonly dispose of the  
case with a n  expression of disapproval of i ts  action on the revision, as  also, 
in general, of the sentence, finding, or other proceeding in respect to which the  

desired correction has  been declined to be made. If, however, the error 
701 does not affect the validity of the sentence, he may, while disapprovillg 

the conclusion of the court, approve the sentence rather than that  the 
offender go unpunished." 

Form of recording the revision. The proceedings of the court upon the re- 
vision a re  to  be recorded with the same formality a s  those had a t  any other 
session.' The record of the  revision will proptrly consist of a continuation of, 
or rather supplement to, the previous record iu the form of :In addition a t  the 
end of the original proceedings?' It will regularly comprise the  reconven
ing order and accompanying papers, or copies of the same, a statement of 
the fact of the  reassembling a t  the time wid lace specified, with a designa
tion of the quorum of members present, a i l~ i  a brief account of the action 
taken in considering the  matter of the alleged error, making the correction, 
&c. I n  setting forth the  details of a correction, proper reference will be made 
to the part  of the original record i n  which the error appears. The record of 
the revision will be authenticated by the signature of the president: if a n  
amended sentence i s  adjudged it will be. certified in the  same manner a s  the 
originai ~ e n t e n c e . ~  

I t  is  particularly to be noted that  the action had and correction made by 
the court, (except where consisting merely in the afExing of a n  omitted sig- 
nature,) can legally appear-be stated and m a d m l z l g  in and by the  supple- 
mentary record of the revision; that  it  cannot, by interlineation, annotation, 
o r  otherwise, be inserted in, or attached or  added to, the original proceedings. 
Theee must remain intact a s  recorded; no word or statement thereof, how- 
eI7er erroneous or objectionable per se, e m  be erased, expunged, or modifled; 
nor can a re-written and corrected page or extract be substituted for a defec
tive portion in  the body of the record." 

"G. 0. 2 of 1844 ; O'Brien, 279. DIGEET,678. So a criminal judge may "send back " 
a jury "any  number of times t o  reconsider their finding." Regina v. Meany, 9 Cox, 233. 
In  t h e  British military law the proceedings may be returned t o  the court for  correction 
but once. Army Act 1 54, (2.) 

It may be noted t h a t  where the  court has  been made or attempted to make the correc- 
tion, the proceedings may again be returned for the correction of errors in the form 
or substance of the  revision itself, or for the purpose of having i t  completed or eluci
dated. See the  marked instance in Gen. Swaim's Case, a s  fully set forth in G. C. M. 0. 
19 of 1885. 

"See case in  G. C. M. 0. 16,Dept. of the Platte, 1875;also G. C M. 0, 19 of 1885.
* DIGEST, 646. 
 

See G. C. M. 0. 29, Dept. of the  Mo., 1874. 
 
* GrifBths, 90;Clode, M. L.,167; O'Brien, BSO; G. 0. 42,Dept. of the  Tenn., 1863; 

DIGEST, 646. 
* Simmons B 726; Kennedy, 215 ; Grifllths, 90; Clode, M. L.,167 ; Macomb, 69; 

O'Brien, 280 ; De Hart ,  205 ; DIGEST, 646, 679 ; Capt. Barron's Trial, p. 47 ; G. 0. 
42, Dept. of the  Tenn., 1863; Do. 26, Northern Dept., 1865; Do. 54, Dept. of Dakota, 
1867; Do. 42, Id., 1868; Do. 3, Dept. of the South, 1870. G. C. M. 0. 47, (H. A.,) 
1886; Do. 36, Degt. of the Mo., 1886; Do. 35, Dept of the Platte, 1891; Do. 5, 26, 
Dept. of Cal., 1891. In  a recent case in C. C. N. 0.114, Dept. of Cal., 1882, Gen. 
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702 The c o r r e c t i o n  must be the a c t  of the c o u r t .  The proposed amend- 
ment can only be made by the coilrt a s  convened for the purpose, and 

must be the act of the court as such. That the error is a merely clerical one 
does not authorize its being amended by the judge advocate alone, and any 
correction assumed to be made either by that  official, or by the president or 
other member, apart  from the court and without i ts  authority, by means of 
a n  erasure, interlineation, addition to the record or otherwise, must be 
wholly unauthorized and ineffectual in law:' Nor can either the president 
or the judge advocate, a t  this stage, properly add his signature, (previously 
omitted,) to the original proceedings without the concurrence of the court. 
IE a word, each and every amendment, whether of form or substance, must 
be made by the court, or by its direction, and a s  a part  of i t s  formal pro- 
ceedings had under the order reassembling it. 

111. ACTION OF T H E  PRESIDENT -4s CONFIRMING AUTHORITY. 

P R O V I S I O N S  O F  THF A R T I C L E S  O F  WBR. We have seen that, under 
Art. lM, the President is the approving officer in all cases in which he has  

himself ordered the court. The law on the subject of the confirmation 
703 of military sentences by the President, which has  been compared to 

" the judgment of u court of last resort,"- is contained in Arts. 105, 
106 and 108, a s  follows:- 

" ART. 105. No sentence o f  a court-martial, inflicting the punishment o f  death, 
sh,all Be carried ,into execution until it shall have been confirmed by the Prksi- 
dent; except in the cases o f  persons conwicted, in time of war, as spies, muti- 
neers, deserters, or murderers, and in the c u e s  o f  guerilla-marauders, convicted, 
i n  time o f  war, of  robbery, burglary, arson, rape, assault wi th  intent to com- 
mit rape, or o f  violation o f  the laws and customs o f - w a r ;  and i n  such excepted 
cases the sentence of death may be carried into execut,ioh upon confirmation by 
the conrnaanding general in the field, or the comnwnuZer of the department, as 
the case nzey be. 

"ART.106. I n  time o f  peace lu, sentence o f  a court-martial, directing the 
dismissal: of an  oncer, shall be carried into ezecution, until i t  shall have been 
confirmed by the President. 

" A ~ T .108. No sentence o f  a court-martial, either i n  time o f  peace or i n  time 
of war, respecting a general oficer, s7~all be carvied into ezecution, until i t  shall 
1~az;o been confirmed by the Pvesident." 

Schofield disapproves the action 01 the  court, in  " the revision of the  plea, which was 
incorrectly made by inserting t h e  omitted words in the body of the original record, 
instead of adding them i f t h e  record of the  revision with the proper reference t o  the 
original proceedings." (Citing DIGEST.) " T h e  irregularity, however, i s  not  regarded 
a s  affecting the legality of the  proceedings." 

a G .  C. M. 0. 47, (11.A.,) 1886; Do. 38, Dept. of Texas, 1893; Do. 22, Dept. of the  
Col., 1894; G. 0. 3, Dept. of the  South, 1870. 

Compare, in  connection with the present Title, the following Orders, in  which a r e  
published proceedings had upoil Revision, in a variety of cases:-G. 0. 61, 75, 76, 90, 
Army of the Potomac, 1862; Do. 23, Dept. of Va. & No. Ca., 1863, Do. 6, 48, 53, 60, 
Id., 1864; Do. 13, Dept. of Va., 1866; Do. 21, Dept. of t h e  Ohio, 1866; Do. 48, Dept. 
of Dakota, 1868; Do. 5, Dept. of the  Lakes, 1869; no. 57, f i r s t  Mil. Dist., 1867; Do. 
22 Id., 1869; G. C. M. 0. 159, Dept. of the Mo., 1671; Do. 55, Dept. of Cal., 1875. 
Such proceedings are. now rarely specifically promulgated. I n  general, where a re
vision has been had and a correction made in the findings or sentence, or  otherwise. 
only the proceedings a s  finally settled a re  published. 

5"'Like the judgment of a court of the last  resort, final and conclusive." Wooley V. 

U. S., 20 Law Reg., 631. But the approval by a military commawdtr of a sentence 
which does not require the action of the President, (or other superior authority,) is 
cqually flnal and conclusive. See ante"Approva1." 
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ART. 105-ACTION UPON DEATH SENTENCES. This Article con
sists of a provision of Art. 65 of the code of 1806, consolidated with and modi
fied by provisions of the Act of July 17, 1862, c. 201, s. 5, the Act of March 3, 
1863, c. 75, s. 21, and the Act of July 2, 1864, c. 215, s. 1. The Article of 1806 
had required the approval of the President in cases of death sentences, only 
in time of war. The Act of 1862 made this approval a requisite to the execu
tion of all death sentences. The Act of 1863 engrafted an exception upon this 
general rule by authorizing the  execution of such sentences "upon the  ap
proval of the commanding general i n  the field," in  cases of " any person con
victed as  a spy or deserter, or of mutiny or murder." The Act of 1864 ex
tended this authority by empowering " the commanding general in the field, 
or the commander of the depaftment, a s  the case may be," to carry into execu

tion all sentences imposed by military co~nmissionsupon "guerilla-ma
704 rauders for robbery, arson, burglary, rape, assault with intent to  com

mit rape, and for violations of the laws and customs of war." I t  may 
be observed that  Art. 105, probably by inadvertence, has  included this class 
of war-criminals a s  subject to trial by court-martial: they a re  properly triable 
only by military commission,-the tribunal employed for their trial during the 
late war,-as the Act of 1864 recognizes. 

These exceptions related to t iwe o f  war, and a r e  therefore so distinguished 
in the present Article. The effect of the Article thus is-that, in time of peace, 
and in time of war except in the particular cases specified, (when the reilitary 
commanders indicated may finally act upon and enforce the sentence,) a con
firmation by the President is essential to  authorize the execution of the death 
penalty. 

I n  Chapter XXV will be considered in what consists the crime of the spy, 
and the crimes of desertion, mutiny and murder. What is the further offence 
of "violation of the laws and customs of war," and what is the class termed 
in the statute " guerilla-marauders," or, a s  they have conlmonly been designated, 
" guerillas," will be set forth i n  PARTI1 relating to the Law of War. 

The established principle that a sentence of death, (or any other sentence,) 
requiring the confirmtion of the President, must receive the approval of the 
proper military commander-the original Reviewing Officer-before i t  is  for
warded or presented for the action of the President, or confirmed by him, has  
already been stated. Of course if such sentence is disapproved by such com
mander, nothing remains for the President to act upon, and the proceedings 
a r e  not forwaraded. 

The further principle that, i n  the absence of any legal requirement a s  to the 
form of the confirmation, the same may be authenticated and declared by the 
Secretary of War, a s  the representative of the President, will be m r e  par
ticularly noticed under the next head. 

ART. 106ACTION UPON SENTENCES O F  DISMISSAL. This Article 
is but a transcript of a proviSion to the same effect contained in Art. 65 of 
the cotle of 1806. In  providing that, in time of peace, sentences of dismissal, 

in order to have effect, shall be confirmed by the President? it  impliedly 
705 authorizes their being executed upon the approval of the proper military 

commander alone, in time of war-an authority further conferred by 
Art. 109. 

"In  a single case-that of Surgeon Sumby-the President has exercised the power 
of conhrming a seiltence ot tlisn~issalof an omcer of the Dzsl t ic t  of Columbm .Vzl~tia, 
after the same had been duly approved by the Brig. General Commanding. 6. 0. 17, 
Hdqrs., D. C. M., July 14, 1890. These militia were not a t  this time "called forth," but 
the power was apparently exercised in view of the Act of March 1, 1889, c. 328, which, 
in see. 6, provides "that  the President of the United States shnll be the commander
ia<hief of the militia of the District of Columbia." 
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Form of confirmation-Authentication by t h e  Secretary of War. The 
only material questions which have been raised under this Article are-
whether, and if so in what form, the action of the President, in confirming 
a sentence of dismissal of a n  officer, may legally be authenticated by the 
Secretary of War. These questions have within a recent period given rise 
to much judicial consideration. It had been held by Judge Advocate General 
HOLT in Major Haddock's case, in 1867, and later in that  of Major Runkle," 
(see post,) that  a confirmation of a sentence of dismissal made and subscribed 
by the Secretary of War was presumptively the act of the President and 
sufficient in law. In  the latter case this view was sustained by the Court of 
claim^.^' 

In this case, in  which the court-martial was convened by the President, the 
action taken on the sentence consisted of an endorsement signed by the Sec- 
retary in which it  was stated that  the fiadings and sentence were " approved," 
and it  mas added that, for reasons specified, " the President ispleased to remit all 
of the sentence except so much thereof a s  directs cashiering, which will be duly 
executed." On appeal of the case to  the U. S. Supreme Court, i t  was there held? 
(in 1886,) that  the action required of the President, in passing upon a sentence 
of dismissal under Art. 106, mas judicial not administrative, and therefore 
not one of those cases in  which, in the exercise of executive power, he "may 
ac t  through the head of the appropriate executive department;" that  his 
personal action and decision were here required ;but that  i t  did not affirmatively 
appear, in  that  instance, that  the proceedings had been ever laid before o r  

submitted to  him. " Under these circumstances," the  court observe, " w e  
706 cannot say i t  positively and distinctively appears that  the proceedings 

have ever in  fact been approved or confirmed i n  whole or in part by 
the President a s  the Articles of War required." The court does not decide 
"what  the precise form of a n  order of the President approving the proceed- 
ings and sentence of a court-martial should be, nor that  his own signature 
must be affixed thereto. But "--the court concludes--" we a re  clearly of 
opinion that  i t  will not be sufficient unless i t  is authenticated in  a way to 
show, otherwise than argumentatively, that it is the result of the judgment of 
the President himself, and that it is not a mere departmental order which 
might or might not have att.racted his personal attention. The fact that  the 
order was his own should not be left to inference only." 

The court refers, in  its opinion, to the exercise by the President of the 
pardoning power, a t  the end of the action upcn the  proceedings, but treats 
this a s  a quite distinct and independent act, not affecting the matter of the 
approval of the sentence. But me '  important point, familiar to  military law, 
does not appear to have been considered-that there can be no remission 
without a n  approval, and that  the fact of the remitting by the President of 
a specific part of the sentence necessarily implies that  the  sentence must have 
been first submitted to the  President and duly approved by him. 

The decision i n  Runkle's case took the army and the War Department by 
surprise. In the opinion of the author it was unsound law, and indeed i t  has  
been since so qualified by decisions made in similar cases by the same court . 
as to convey the impression that the court has little confidence in i t  a s  settling 
the law. Thus in  Lieut. Page's c a s m n e  very similar to  that  of R u n k l e t h e  
Court of Claims,B0 following, a s  it  supposed, the ruling of the Supreme- Court, 

mpublished in G.C. M. 0.7 of 1873.

"19 Ct. Cl., 396. 
 
122 U. S., 543. 
 

W25 Ct.  Cl., 264. 
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in  the latter case, had decided in favor of the claimant on the ground that  the 
approval of the sentence signed by the Secretary of War was insufficient and 
inoperative. But, on appeal to the Supreme Court, this decision also was 
reversed, and i t  was held" that, inasmuch a s  it mas stated, in  the form of 
action and approval, that, in  conformity with the Articles of war  the proceedings 
had been "forwarded to the Secretary of War and by him submitted to the 

President," the approval was to be presumed to be the act of the Presi- 
707 dent, whose actual sign manual, i t  was now held, need not be affixed. 

The court say-the " only possible conclusion " from this statement " is 
that  the approval was by the President." 

Later, in Captain Fletcher's case, the statement, signed by the Secretary of 
War, in the form of action and approval, was that, in  conformity with the 
Articles of war, " t h e  proceedings of the general court-martial in  the foregoing 
case have been forwarded to the Secretary of War for the action of the 
President. The proceedings, findings and sentence a re  approved, and the sen- 
tence will he duly executed." I t  was held by the Court of Claimse2 that, as  
the statement did not show affirmatively that  the proceedings had been actually 
submitted to  the Presicient, the ruling in Runhle's case, and not that in Page's 
case, was to be allowed a s  controlling. On appeal to the Supreme Court, this 
decision was rever~ed. '~  The court remark that-" i t  would be unreasonable 
to  construe the Secretary's endorsement a s  meaning that he had received the 
proceedings for the action of the President, in conformity with Article 65," 
(now Art. 106,) "and  had approved them himself and ordered execution of 
the sentence in contravention of the Article. * ": * While it  i s  not said 
that the proceedings were submitted to the President, i t  is stated that they 
had been forwarded to the Secretary of War for the action of the President, 
and a s  that  is followed by a n  approval and the direction of the execution of 
the sentence, which approval and direction could only emanate from the 
President, the conclusion follows that  the action taken was the action of the 
President." And with regard to the case of Runkle, the court adds-" Refer
ence to the report of that  case shows that  the circun~stances were so excep- 
tional a s  to render it hardly a safe precedent i n  any other! " 

The ruling in Runkle's case has thus practically ceased to be a ~ t h o r i t y . ~  
But while it can now scarcely be questioned that an approval. by the Secretary 
of War of a sentence of dismissal of a n  officer of the army, where the proceed- 
ings had presumptively taken the usual direction, would be held valid and 
effective, the result of the ruling in that  case has been that the  President now. 

persollally subscribes all  such forms of confirmation, a s  well a s  all other 
708 approvals required of him by the Articles of war, with his sign manual, 

and they appear so signed in the General Orders promulgating the 
proceedings and action in the case.= 

ART. 108-Sentences  respecting General OBcers. This Article, repeated 
from a provision of Art. 65 of 1806, does not call for extended remark. I t  may 
merely be observed that  a sentence " respecting a general oficer '' is a sentence 
imposing any punishment whatever, whether light or severe, upon an officer 
of that rank. 

137 U.S., 673. And see 17 Opins. At. Gen., 19, 43. 
26 Ct. Cl., 541. 

a i 4 8  U. S., 84. Affirmed in Ide v.  TJ. S., 160 U. S.,  517. 
"As further illustrating this ruling, see 15 Opins. At. Gen., 290: 17 Id., 43, 397; 

Ide G. U. S., 25 Ct. CI., 401 ; Armstrong v. U. S., 26 C t  Cl., 387; Senate Report, 868, 
46th Cong., 3d Sesa, March 3, 1879. 
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IV. ACTION O F  COMMANDING GENERAL AS CONFIRMING AUTHORITY. 

The statutes authorizing and defining this action are  Articles 105 and 107. 

ART. 105. The cases in which, under this Article, sentences of death may 
be confirmed and executed by " t h e  commancting general i n  the field, o r  the 
commander of the department," have already been indicated under the Title 
of the Action of the  President a s  Confirming authority. 

ART. 107. This Article prescribes a s  follows :-"No sentence of a court-
martial appointed by the commander of a division or  of a separate brigade of 
troops, directing the dismissaL o'f a n  oflcer, shall be carried into execution until 
i t  shall have bem confirme& by the general c o m n d i n g  the army i n  the field 
to which the division or brigade belongs." 

This Article is  a provision of the Act of December 24, 1861, of which the 
main portion is contained in Article 73,considered in Chapter VI, where are  
defined the terms "division" and "separate brigade." Like Art. 73, the ' 
present Article is operatire only in  time of war. 

It need only be observed that, us in  cases of sentences required to  be con- 
firmed by the President, the sentences indicated in this Article, preparatory 
to  being confirmed by the army com.mander, must be duly approved by the 
officer who convened the court or his successor in  the command. 

V. EXECUTION OF' SENTENCES. 

THE LAW ON THE SUBJECT. The general law allthorizing the execu- 
tion of sentences, (and which may be regarded a s  including sentences im
posed by regimental and garrison a s  well a s  general courts,) is contained in 
Art. 109, a s  follows:-"All sentences of a court-tnartial may be confirmed and 
carried into ezecutim by the oflcer orderhg the court, o r  by the oficer corn
manding for the time being, zlihere confirmation by the President, o r  by the 
commanding general in  the field, or commcvnder of the depart&, is  not re
quired by these Articles." 

EFFECT OF THE ARTICLE. The effect of this Article is, tha t  the sen- 
tence may be executed or caused to be executed by the ofticer who ordered the  
court and has approved the  sentence, (or  his successor in  command,) in  all cases 
except those in  which the President, (by Art. 105,106, IOS, or See. 1326, Rev. 
Sts.,) or a superior commander, (by Art. 105 or 107,) is required finally to 
confirm the sentence; and that, in the excepted cases, the order for the execu- 
tion shall proceed from the President o r  such superix. I n  all  but the ex
cepted cases, the approval of the original reviewing &cer remains a complete 
and sufficient warrant and order for the execution: and his action thereon is  
h a 1  and conclusive, a and to forward the record for the actiotl of the Presi- 
dent, &c., must be not only superfluous but u n a u t h o r i ~ e d . ~  

DISCRETION OF "THE OFFICER ORDFRING THE COURT," &c. 
The discretion of this officer is absolute und-r the Article in all  cases not 
belonging to the excepted classes. Whether he shall confirm and execute the 
sentence rests entirely with him, and is for him alone to determine. Here 
no superior can direct or instruct him. Where the case involves a question 

Q "  The action " (under Art. 109.) " is not final until the offlcer ordering the court 
shall conflrm it. This confirmation is the judgment of the law." 19 Opins. At. Qen.. 
107. 

mWhere the sentence "may be lawfully carried into execution on the confirmation 
of the ofacer ordering the court, neither the President nor Secretary has lawful authority 
to approve or disapprove" the same. 11 Opins. At. Gen., 251. And see G. 0. 341 of 
1863. 
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of law or fact upon which, in  a similar instance, a n  opinion has been expressed 
by an official superior, he will, a?  remarked in referring to the 

710 exercise of the power of approval ilnder Art. 104, properly take such 
opinion into due consideration ; but he is ~ o t  required to concur therein, 

nor should he  do so if the same does :lot accord with his own views of law 
and justice. To the  exclusive authority here conferred upon him i s  attached 
an obligation to exercise such authority in confcrmity with law, and for the 
best interests of the service a s  he understands them. 

THE TERMS USED I N  THE ARTICLE. The technical or descriptive 
terms employed in Art. 109, such a s  " confirmed," " the  officer ordering the 
court," " the officer commanding for the time being," have been construed in 
considering the subject of Approval and the provisions of Art. 104. 

EXECUTION OF SPECIFIC PUNISHMENTS. The execution of the dif- 
ferent specific punishments imposable by sentence-as death, dismissal, im

-prisonment, forfeiture, reduction, discharge, kc.-has already been fully con
sidered in Chapter XX. 

GENERAL PRINCIPLE GOVERNING EXECUTION-PUNISHMENTS 
NOT TO BE ADDED TO. When a legal military sentence has  been duly 
psssed upon and approved by the competent authority, "it becomes," in the 
langtlage of the U. S. Supreme Court," final and must be executed ;" that is 'I 

to say unless the  power of pardon or mit i~at ion,  conferred by Art. 112, (or  
by the Constitution upon the President,) be interposed. That the adjudged 
punishment may not be added to, by or through the action or order of the 
reviewing officer, is a fundamental principle of the law of the execution of 
~ e n t e n c e s . ~Thus a. sentence of simple dismissal, suspension, or discharge may 
not be made to work a forfeiture of pay, nor may a sentence of simple impris- 
onment be made to involve compulsory hard h b o r  or solitary confinement. This 
principle has  also been illustrated in treating of the different punishments in 

Chapter. XX. The Most marked instance in  our military history of 
711 a violation of this principle was che ac t~on  of Major General Jackson, 

when conlmanding in Florida in  1818,in the case of Robert C. Ambrister, 
tried by a general court-martial for inciting and aiding the Creeks in  prose- 
~ t i n gwar against the United States. The court first sentenced the accused 
tb be Shot; then, having reconsidered, a s  i t  could legally and regularly do, 
i ts  judgment, substituted therefor the milder punishment-which thereupon 
Decame the legal and Only sentence-" to receive fifty stripes on the  bare back 
and be confined with a L~all and chain to hard labor for  twelve calendar months." 
In  acting upon the case a s  reviewing officer, Gen. Jackson disapproved of 
the reconsideration, apprc?ved-as he could not legally do, since it did not 
legally exist-the first sentence, and ordered that the accused "be  shot t o  
death agreeably to the sentence of the court ;" and he was shot accordingly.B8 
This order not only contained a false statement of fact, but-not being an 
act of war or resorted to in the exercise of martial law, but official action 
taken upon the proceedings of a court-martial under the Articles of war-was 

"Dynes v ;  Hoover, 20 Howard, 81.  
Harcourt, 133, 146 ; Maltby, 101 ; Simmons $ 762 ; 11 Opins. At. Gen., 139. " A 

commanding otlicer charged with the' duty of reviewing the proceedings of the court, 
cannot increase the severity of a sentence. He may approve or disapprove or mitigate, 
but he cannot impose a new sentence of  a more severe character." Swaim v.  U. S., 28 
Ct. Cl., 174. 

6sThe record of this trial, with that of  A. Arhuthnot tried by the same court, is con- 
tained in full in American State Papera, Military Affairs, vol, I, pp. 721-734. And 
see Printed Trials of Arbuthnot and Ambrlster, L,ondon, 1819, 
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wholly arbitrary and illegal.70 For  such an order and its execution a mili
tary commander would now be indictable for  murder. 

CONCLUSIVE EFFECT OF AN EXECUTED SENTENCE. I t  is  a 
further general principle that  a sentence once duly approved or confirmed, and 
carried into execution, is beyond the reach, i. e. no longer subject to  the action, 
of the Reviewing Officer, in  the exercise of his authority under the Articles of 
war. In  the flrst place, a sentence thus duly executed is wholly beyond the 
control of the revisory function-is no longer subject t o  review by the com- 
mander who has approved or the President who has  confirmed it. Of course 
a thing done-as an imprisonment undergone, for example-cannot, physically, 
be ~ n d o n e . ~  But where, though the punishment itself cannot be undone, its 

effect may be-as in  a case of a sentence of dismissal of a n  officer o r  of 
712 the forfeiture of the pay of a soldier-here also the sentence cannot be 

recalled or reopened, nor can the executed penalty be reversed, rescinded, 
or modified." Further, such a sentence is beyond the, reach of the pardoning 
power: neither can the commander, under the authority conferred by Art. 112, 
"pardon or mitigate" a n  executed punishment, nor can the President remit 
i t  by a pardon of the offender under the Constitution." Thus, a s  to a sentence 
of court-martial when duly and fully executed, the Reviewing Officer is  functus 
olgicio, his authority is exhausted; some new act quite outside of the powers 
of revision and pardon must be resorted to for the rehabilitation or  relief of 
the party. An officer, for example, duly dismissed the service by sentence 
of court-martial cannot be restored to the army by a n  attempted revoking of 
the confirmation or setting aside of the sentence, or by a pardon or remission, 
but can be so restored only by a new appointment made by the President and 
confirmed by the Senate. And an officer or soldier who has been condemned 
by an executed sentence to forfeit or pay to the United States a sum of money, 
can be relieved from or reimbursed for such payment, only by a n  act of legis- 
lation in  his behalf on the part of Congress. 

VI. SUSPENSION OF EXECUTION O F  SENTENCES. 

ART 111. The provision of law on this subject is  contained in this Article, 
a s  follows :--"Any olgicer who has authority to carry into execution the sentence 
of death, o r  of disnaissal of a n  olgicer, may suspend the same until the pleasure 
of the Presidmt shall. be known; and, in  such case, he shall im7nediately trans- 
mit to the President a copy of the order of suspension, together with, a oqpy 
of the proceedings of the court." 

EFFECT AND OBJECT OF THE ARTICLE. This Article, derived from 
a provision to a similar effect of Art. 89 of 1806, extends to officers, when author- 
ized, (under Art. 105, 106, or 107,) to execute sentences of death or dismissal, 
the privilege of suspending the execution of the same till they shall have been 

submitted to and finally acted upon by the President; in other words 
713 the privilege of devolving upon the President the responsibility of, the 

action to be taken upon such sentences. 
7OThe Report of the House Committee on Military Affairs condemned Jackson for 

this very conduct, and other conduct in the case, and also reflected upon the Court. 
Am. S. P., Mil. Af., 701. 1, p. 735. (Jan. 12, 1819.) 

See Hoffman v.  Cooter. 2 Whart., 468. 
724Opins. At. Gen., 170, 274 ; 6 Id., 369, 514 ; 10 Id., 64; 15 Id., 291, 433 ; 17 Id., 

32, 297 ; 18 Id., 21. 
' 8 E x  parte Garland, 4 Wallace, 381; 12 nnins. At. Gen.,548. xis to the remission 

of continuing punishments, see post. 
616156 0 - 44 - 30 
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The principal object, however, of the Article, which is operative only in, t h e  
of war, ,would appear to be, not to relieve commanding officers of their dce 
responsibility in  proper cases," but to  afford a n  opportunity for the remission 
or mitigation of a sentence of death or dismissal when, in the opinion of the 
commander, i t  should properly be remitted or mitigated.'6 The power of 
pardon or mitigation In cases of such sentences cannot, even in time of war, 
legally be exercised by a military reviewing officer, but, by Art. 112, is 
expressly reserved to the President." By the suspending, therefore, of the 
execution of the sentence a s  indicated in the Article, an opportunity is  afforded 
for the exercise of executive clemency, if the President think proper to extend it. 

APPROVAL A PREREQUISITE TO SUSPENSION. As has already been 
remarked, the exercise of the function specified in  this Article must have been 
preceded by a formal approval of t66 sentence by the officer; in other words, 
the execution of a sentence which has not been duly approved, or which has  
been disapproved, by the  convening authority; (or his successor in command,) 
cannot legally be suspended, nor can the sentence be acted upon by the Presi- 
dent under the Article.= 

TRANSMISSION OF THE ORDER AND PROCEEDINGS. The "order of 
suspension" i s  merely the official statement, appended to the record after 
the sentence, and signed by the reviewing authority, to the effect that  the 
sentence is approved but i ts  execution suspended, and that  the proceedings a re  
transmitted to the President for his action under the 111th Article of war. 
The transmittal of copies only is  called for by the Article: i n  practice, how- 
ever, the original proceedings, with the original action of the reviewing officer. 
a re  always forwarded. 

THE PLEASURE OF THE PRESIDENT." This term is a broad 
714 one, and the Article has been construed in practice a s  not limiting the 

Prbsident to a remission or mitigation of the punishment or punishments, 
but a s  empowering him to approve or disapprove the suspended sentence, (or to 
approve in part and disapprove a s  to other part,)  i n  the same manner arid 
with the same effect a s  if i t  had been a sentence to the execution of which his 
confirmation was made requisite by Art. 105 or  106. 

VII. PARDON AND MITIGATION O F  PUNISHMENT,. 

EXERCISE OF PARDONING POWEB BY THE PRESIDENT, I N  MILI- 
TARY CASES. The President, where he is Reviewing Officer, ciz. when act- 
ing upon the sentence of a court convened by himself, or a sentence requiriug 
his confirmation or action, while he  may of course exert the plenary power 
vested in him by the Constitution, in practice almost invariably exercises a 
partial pardoning power of remission of the punishment analogous to that  
conferred upon reviewing officers by Art. 112, (see post.) In  other military 
cases,-as in  cases of applications or appeals addressed to him for clemency 
by officers or soldiers, whose sentences have been sometime finally acted upon 
by the competent authority and who are undergoing the same,-here, where 
he acts not a s  reviewing officer but as constitutional pardoning power, he exer- 
cises a full or limited measure of such power according to circumstances. 
In some early cases formal pardons were issued by the President to enlisted 

?'See 43.0.139, A. & I. GI. O.,Richmond, 1863. 
 
Note context of Art. 89 of 1806. 
 

'8 Soe G. 0.  97, 101, 147, of 1863; 6 Opins. At. Gen., 124-6. 
 
G, 0.200 of 1863. 
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men under sentence," but a t  present, in cases of prisoners confined a t  Leaven- 
worth or Alcatraz Island, the mere remission in OrdersTB of the unexecuted' 
portion of the punishment of imprisonment is the form, commonly, of the  act  
of grace. In  cases of oflcers under sentence, formal pardons, in  terms similar 
to  the pardons issued to civilian offenders, have more frequently been granted," 

but even these have not been common. 

715 AS EXTENDED TO CLASSES OF PERSONS-AMNESTY. The 
constitutional pardoning power, being plenary, is not restricted i n  its 

exercise to the pardoning, or remitting of the punishment, of a single individual 
a t  a time. The authority of the President, under the pardoning power, to 
extend amnesty to a class of similar offenders has been affirmed by the 
authorities," and he has repeatedly, by proclamation o r  general order, offered 
pardon to deserters who may return to duty within a time specified." This 
instance indeed illustrates another attribute of the power under consideration, 
viz. that  i t  may be exercised prior to the conviction or trial of t h e  offender? 

Other attributes of the pardoning power will be considered i n  connection 
with the next Subject. 

EXERCISE OF T H E  POWER OF PARDON AND MITIGATION BY 
COMMBNDERS-ART. 112. This  provision, derived from Art. 89 of the 
code of 1806, and which completes the grant of powers to  the  officers authorized 
to act upon the sentences of courts-martial, is expressed as follows:-"Every 
oflcer who is  authorized to order a general court-martial shall have power to 
pardon or mitigate any punishment adjudged by it, except the punishment of 
death or of dismissal of a n  oncer!' 

Nature of t h e  Authori ty  Conferred-Remission. This Article confers 
upon the commanders specified two distinct powers-+ power to "pardon " and 
a power to "mitigate." As to  the former, this, though of a quality similar to 
that  of the pardoning function vested in the President by the Constitution, is 
different from and inferior to the same i n  effect and scope. That is a plenary 
power to pardon the offence and the offender, by the exercise of which the 

stigma of the conviction is done away with, the penalties and disabilities 
716 incident thereto o r  to  the sentence a r e  removed, and the  offender is 

personally completely rehabilitated i n  law.M But  the power given by 
the Article is a power only to "pardon" a "punishment," tha t  is to say a 

"The early Order books in the A. G. 0 .  contain formal pardons issued by President 
Monroe to soldiers, under sentence of death for desertion or mutiny, dated March 17, 
1817, and March 5,Oct. 13,and Dec. 22, 1818. 

"The President, in remitting punishments, may act  through the Secretary of War. 
in Orders emanating from the War Department, a s  he may in approving or confirming 
sentences. See ante-"Art. 106." 

"A formal pardon was issued to FYtz John Porter, formerly Maj. Gen., on May 4, 
1882;but this in terms only remitted the punishment, 4. e. the continuing punishment of 

'disqualification for office adjudged by sentence of court-martial in January, 1863. 
m Jones v. U. S., 137 U. S., 202 ; Jenkins v. Collard, 146 U. S., 547;U. S. v. Klein, 13 

Wallace, 141, 147 ; Armstrong v. U. S., Id., 154; Pargoud v. U. S., Id., 156 ; Cooley, 
Prins. Const. Law, 100; Do., Const. Lim., 139. And see the very interesting opinion 
on this subject of Solicitor General Taft in 20 Opins., 330. 

s2See instances cited in Ch. XVI-" Plea of Pardon," p. 270 and note. 
"In military cases, the instances in which the pardoning power has been exercised 

before irixl have generally been of the class known as oonetrwtive pardons See poet- 
"Constructive Pardon ;" also '' Plea of Pardon " in Ch. XVI, p. 270. 

""The pardon makes him, as i t  were, a new man, and gives him a new capacity 
and credit." 2 Hawkins, c. 37, s. 48. And see Em parte Garland, 4 Wallace, 380; 
U. S. u. Klein, 13 Id., 128: Osborn v. U.8., 01 U. 8., 494; Knote v. U. B., 95 U. S., 149. 
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power of remission; a and if the word remit-the term properly describing the 
'pardoning of a punishment-were substituted for the word pardon in the 
Article, its phraseology would be less antiquated8' and more precise. The 
exercise of this limited power simply relieves the accused in whole or in  part 
from the punishment; the guilt of the  offender a s  found, and the penal lia
bilities consequent thereupon, remaining unaffected i n  law. Thus a mere re- 
mission of the punishment adjudged a deserter will not relieve him from the 
civil disqualification attached by statute to his c o n ~ i c t i o n ; ~ '  nor, in a case 
contemplated by Art. 100, will such a remission relieve an officer from the 
consequence, incident upon his conviction and sentence, of not being asso
ciated with by other officers: i n  either case a pardon of the offender by the 
President will be necessary to restore the forfeited right. So-it has  been 
held by the Attorney Generales-a remission of a continuing sentence of sus
pension will not restore to the officer the relative rank which he h a s  mean- 
while lost, while a full pardon may have that  effect. 

The "power to pardon" accorded to commanders is thus  seen to be quite 
distinct from the pardoning power of the President, which, devolved upon him 
alone by the Constitution, could not indeed be delegated by Congress to any 
other official or person. This power in fact, and also that  to "mitigate," given 

by Art. 112,a r e  not modes or measures of the constitutional function, but 
717 powers attached a s  incidents to  the power t o  order courts and approve 

and execute their sentences, being simply forms of discretion vested i n  
the reviewing officer t o  reduce or  dispense with, when deemed by him just o r  
expedient, the punishment o r  a punishment awarded by the court. 

ATTRIBUTES OF THE POWER OF P-DON OR REMISSION-1. It is 
co-extensive w i t h  t h e  puni~hrnent .~ '  Assimilated in  a measure to pardon 
proper, remission has, within its scope, some corresponding attributes. Thus 
i ts  exercise is not restricted to.the time and occasion of the formal approval 
of the sentence by the reviewing authority, but may be resorted to a t  any 
stage of the execution of the punishment, and so long a s  any portion of the  
same remains u n e x e c ~ t e d . ~  What remains, for example, of a term of im
prisonment of a soldier may be  remitted, a t  alTy time before its expiration, 
by the commander who originally ordered the court and approved the sentence, 
o r  by his successor meanwhile in  the command, provided of course the soldier 
is still confined within the command. So, a colztinuing punishment-as one 
of disqualification to hold office, or of a loss ~f files-may be remitted a t  any 
time prior to the completion of i ts  term." The President has frequently par- 
doned military punishments pending the period of their enforcement, and in 
repeated instances a t  or near the end of the late war remitted the unexpired 
portions of the sentences of a large class of oflenders, in and by one and the 
same General Order." The same course was also pursued by department and 

86As to the distinction between remission and pardon, compare Perkins v. Stevens, 
24 Pick., 277; Lee v. Murphy, 22 Grat., 799; 1 Bishop, C. L B 763; 2 Opins. At. 
Gen., 329 ; 5 Id., 588 ; 8 Id., 283-4. 

8eThe term has been derived without change from the early codes of 1775 and 1776. 
81As those imposed upon deserters by Secs. 1996, 1998, Rev. Sts. So forfeitures by 

operation of law remain unaffected-as those attaching by the operation of See. 1265, 
Rev. Sts.. apd pars. 128 and 1514 Army Regs. And see 18 Opins. At. Gen., 427. 

'0 17 Opins., 31 ; 20 Id., 243. 
 
8D" Coextensive with the offence and the punishmeni." Rawle on the Const., 178. 
 
*The counter view, as expressed in 1888 by Attp. Gen. Garland, (19 Opins., 106,) 
 

was not accepted by the Secretary of War but dissented from, as indicated by the Army 
Regulations of 1889, par. 1044, and by the uniform pmctice. 

"12 Opins. At. Gen., 647; 17 Id., 303, 666. 
 
"As by G. C. M. 0,98 01 1865 ;Do. 46 of 1866 ;G.  0.19, Mid. Mil. Dcpt., 1866. 
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army commanders." At present military reviewing officers a re  authorized to 
remit the unexpired terms of soldiers confined within their commands, 

though such soldiers have been dishonvrsbly discharged under their sen- 
718 tences; g4 except that  in cases of convicts confined a t  the Military Prison 

a t  Leavenworth, or, (after discharge,) in penitentiaries,= the remissions 
have been ordered by the President through the Secretary of War. 

2. It m a y  be  fu l l  or partial.  That  is to say, where a sentence includes ser- 
era1 punishments, the President, or a commander thereto authorized by Art. 
112, may remit all, or one or more; and a remission of one will not affect the 
authority to execute, or interrupt the execiitior of, another or the others." 
So a part of a punishment may be remitted a t  one time and another part 
a t  a subsequent time.m A full and unqualified remission-it may be added- 
of a particular punishment will operate to remit a n  additional punishment 
the esecution of which is  made dependent upon the execution of the other. 
Thus a remission of a term, or the unexecuted portion of the term, of 
an imprisonment, will remit a penalty of dishonorable discharge directed 
by the sentence to  take effect a t  the end of che full term. 

4. It m a y  be unqualified or conditional. That a pardon or remission may 
be conditional, and that the condition may be precedent or subsequent, is 
settled lam.gB During the period especially of the late war, pardons on express 
conditions, granted, in Orders, both by the President and by army commanders, 
were not unfrequent in military cases. Thus sentences were remitted on the 
conditions precedent-that the,  accused re-enlisted, or enlisted "during the 
war ;" that he paid back certain bounty money received by him; I" that  he 

paid a fine, or part of a fine imposed by his sentence ; ' or gave satisfac
719 tory security for its payment;' that he turned over the company fund 

in his hands; that  he made good an amount found to have been em
bezzled by him ; that he reimbursed the expenses incurred in his apprehension 
a s  a deserter; or the value of public property, ( a s  a horse, carbine, &c.,) ap- 
propriated in deserting: or that he made good the time lost by his  absence;' 
that  he allotted certain pay sentenced to be forfeited, or other pay, to the sup- 
port of his family.' Similarly sentences of military commissions have been 
remitted on the condition precedent that the accused took an oath of allegiance 
and obedience to the laws, or gave bond for his future good behaviour, or both? 

"In G .  0 .  8, Mil. Div. of the Tenn., 1865, Maj. Qen. Thomas remitted the unexpired 
terms of 245 military prisoners conflned in the military prison at  Nashville. And see 
Do. 26, Id., Do. 2, 3, 7, Id., 1866-in each of which a similar authority was exercised 
in a large number of cases. 

M C i r ~ .NO. 3, (H. A.,) 1893. 
Circ. NO. 5. (H. A.,) 1888. 

" Perkins v. Stevens, 24 Pick., 280. And compsre the provision of the Act of Feb. 
20, 1863, relating to punishments for civil offences, now incorporated in Sec. 5330, 
Rev. Sts. 
"8 Opins. At. Gen., 418. 

2 Hawk., c. 37, s. 45 ; 4 Black. Corn., 401 ; 1 Bishop, C. L. $ 760 ; U. S. v. Wilson, 
7 Peters, f50 ; Ex parte Wells, 1 8  How., 307 ; Com. v. Haggarty, 4 Brewst., 326 ; 1 Opins. 
At. Gen., 77, 341, 482 ; 5 Id., 368 : 6 Id., 405 ; 11 Id., 229 ; 14 Id., 124. 

09G. 0. 3, 6, 104, Dept. of Va. & No. Ca., 1864. Compare 1 Kent, Com., 308. 
loo G. 0 .  184, Dept. of Va. & No. Ca., 1864. 
1 G. C. M. 0. 428, 640, of 1865. 
2G.  C. M. 0. 117 of 1864. 
aG. C. M. 0 .  14 of 1868. 
4G. C. M. 0. 228 of 1865. And see DIGEST, 554. 
G G. 0. 29, Dept. of the Platte, 1809. 
eG. 0. 32, Dept. of the Platte, 1869. 

G. 0. cited ill last note. 
G. C. M. 0. 214 of 1864 ; Do. 503, 668, of 1865. 
 

#G. (2. M. 0.103, 119, 151, 156, 203, 229, 251, 256, 270, 528, of 1865. 
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-So, though more rarely, military pardons have been granted on express condi- 

tions subsequent. As where an officer was pardoned on condition of his resign- 
.ing his commission; lo where the sentences of soldiers in confinement mere re- 
mitted on condition that they faithfully served their full terms of enlistment; " 
where, in certain cases tried by military commission, the sentences were re- 
mitted on the condition that the party should forthwith quit a certain place or 
part of the country and remain absent during the war,m or that he should en- 
gage in  no tllicit trade, nor aid o r  have intercourse with the enemy, during the 

war?' 
720 Where the pardon is conditional, the condition must be accepted by 

the beneficiary: l4in military cases, the acceptance is generally indicated, 
not formally, but by his voluntarily submitting to the proceeding or performing 
the act required as  a condition." As remarked by the court in a case in Penn- 
sylvania''-" I t  lies upon the grantee to perform the condition. If he does 
not, in case of a condition precedent, the pardon does not take effect; in case 
of a condition subsequent, the pardon becomes null; and if the condition is 
not performed the original sentence remains in full vigor and may be carried 
into effect." 

The condition, whether precedent or subsequent, must be legal, reasonable, 
and not repugnant to the grant.17 

But, a t  present, in time of peace, conditional remisawns, under Art. 112 are 
of most rare occurrence.18 

10 See I Opine. At. Gen., 343. 
G. 0. 46 of 1866. And see G. C. M. 0. 94 of 1867; 0.0. 104, Dept. of Va. & No. Cn., 
 

1864; G. 0. 108, Dept. of the East, 1872, Compare the terms of the offers of amnesty to 
 
deserters in G. 0. 43 of 1866 ;Do. 102 of 1873. 
 

*G.  0. 34, Dept. of Washington, 1865. So, i t  is  held in the civil courts tha t  a condi
tion attached to a pardon of a convict sentenced to imprisonment, that  he leave the 
State or  the countrx, and do not return during his term or  a t  all, is  a valid condition; 
and t h a t  if, after accepting the condition, he does return, he may be remanded to prison 
to serve the  sentence. Flavell's Case, 8 W. & S., 199 ;Com. v. Haggarty, 4 Brewst., 326 ; 
People v. Potter, 1 Edmonds, 236; Ee parte Lockhart, 1 Disney, 105. 

1sG. C. hZ 0. 99 of 1865. I n  Do. 131/Id.. the party, sentenced to be imprisoned " t o  
the end of the  rebellion," was " enlarged to  remain a t  liberty so long a s  he does not mis- 
behave." 

14 "The  offender may accept o r  not a t  his option." 6 Opins. At. Gen., 405. For " the 
condition may be more objectionable than the punishment." U. S. v. Wilson, 7 Peters, 
161. And see 5 Opins. At. Gen., 637 ;Lee v. Murphy, 22 Grat., 798. 

Some form of acceptance indeed is  necessary to give effect to  any pardon. As the 
court say in U.S. v. Wilson, ante-''A pardon is  a deed to  the validity of which delivery 
is essential, and delivery is  not  complete without acceptance." And see I n  the matter 
of De Puy, 3 Benedict, 307. 

*In civil cases the condition is often formally accepted in writing upon the pardon 
by the beneficiary. In  Ex parte Wells,'l8 Howard, 307, the form of acceptance was a s  
follows:-"I hereby accept the above and within pardon, with condition annexed." 
And see the  similar form of acceptance in  Lee v. Murphy, 22 Grat., 790. 

18 Flavell's Case, 8 W. & S., 199. Or, as the law is stated by Bishop, (1 C. L. $ 914)
" I f  the  condition of the pardon is  precedent, t h a t  is if, by i t s  terms, some event i s  to 
transpire before it takes effect, i t s  operation is  deferred until the event occurs. If 
the  condition is subsequent, the pardon goes into operation immediately, yet becomes 
void whenever the condition is  broken." In  Effip e e  Wells, the law is  stated to be that  
where the condition is not performed, " t h e  party may be brought to the b,ar and 
remanded to  suffer the punishment to which he was originally sentenced." If the 
conditional pardon has been granted before trtal, and the  condition not performed, the 
party may be brought t o  trial for his offence. See Dla~sT,554. 

17People v. Pease, 3 Johns. Cas., 335. Flavell's Case, ante; People v. Potter, 1 
Edmonds, 236 ;Com. v. Haggarty, 4 Brewst., 326. 

See a n  instance of a conditional &tigation recognhed a s  legal, under "Mitigation," 
post .  
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721 BY WHOM THE POWERS MAY B1 EXERCISED UNDER THE 
112th ARTICLE. The Article describes in general terms the persons 

by whom the powers specifled may be exercised, by the word&' Every omcer 
who is authorized to order a general court-martial." A better designation- 
one more in harmony with the other provisions relating to the action of the 
reviewing authority-would be: "Any offlcer authorized to execute the sentence 
of a court-martial." As expressed, the Article includes--(l) the officers author- 
ized by Arts. 7% 73, 81 and 82, and Sec. 1326, Rev. Sts., to order certain courts, 
and who have ordered such courts, which have adjudged sentences; (2)  the 
successors in command of such ofllcers or " commanding for the time beingy'- 
a class already defined in construing Arts. 104 and 109. 

An officer thus authorized must of course exercise personally the powers 
conferred: he canriot delegate the same-to an inferior comnrander or staff 
officer-any more than he may delegate the power to order the court or approve 
its proceedings. 

EXECUTION OF REMISSION. Remission is pointedly distinguished from 
pardon proper by the form and manner of its execution. Thus while a con
stitutional pardon is a deed which takes effect upon delivery and acceptance? 
remission is executed by order simply. The remission is an order .made in his 
discretion by the commander, and, like any other military order, executes itself; 
that is to say is executed upon i ts  promulgation to the party affected. Whether 
or not he mag have applied for the remission, no acceptance by him is neces
sary or material. 

COMMUTATION. Commrtation is conditional pardon. I t  is pardon granted 
on the condition subsequent that the party receive and undergo a less 

722 severe punishment of a different naturem-a condition which, like all 
conditions annexed to pardons, must be accepted or the grant will not 

take effect. In military cases, the acceptance is general given, not formally, 
but impliedly by the party's entering upon without objection, and duly under- 
going, the substituted punishment.= Commutation is distinguished from miti
gation,which, as will hereafter be noticed, is a reduction of a punishment in 
degree or quantity only; the power to mitigate not authorizing the changing of 
the species of the penalty adjudged. But there are certain punishments not sus
ceptible of being reduced in degree; consequently where one of these is imposed 
by the court, and the same is deemed too severe a penalty to be inflicted upon the 
accused, who yet, i t  is considered, deserves some measure of punishment, the 
mere power of mitJgation is inadequate for the occasion, and commutation, 
or the substitution of a lesser penalty of a different nature, must be resorted 

l8U. S. v.  Wilson, 7 Peters, 150. 
mThe leading adjudged case on the quality of commutation is Em parte Wells, 18  

Howard, 307, with which see Opinion of the Justices, 14 Mass., 472 ; Perkins u. Stevens, 
24 Pick., 278 ; Lee v. Murphy, 22 Grat., 789 ; Cooley, Prins. Const. Law, 100 ;--also 5 
Opins. At. Gen., 369, in which is practically overruled an earlier opinion of Mr. Wirt, 
in 1 Opins., 328, in which commutation is  confused with mitigation. It may be added 
that the phraseology of some of the existing statute law has also tended to confuse 
the student. Thus, while the Act of July 13, 1866, provided that in time of peace no 
o5cer should be dismissed except in pursuance of the sentence of a general court-
martial, or " in  commutation thereof," using here the proper term, this term, though 
retained in one part of the Revised Statutes,-Sec. 1229-has been carelessly changed to 
"mitigatim '' in the 99th Art. of war and in Art. 36 of the naval code 

It may be noted in this connection that  the naval code-in Arts 54 and 33--ex
preasly prohibits the commutation of sentences. 

The provision of the modern British code corrwponding to our Art. i l 2 -~ rmy  Act 
5 57, (1)-expressly empowers the reviewing authority t o  " r h t ,mitigate o r  ccrmmute" 
punishments adjudged by sentence of court-martial,-a form of conveying the power 
much to be preferred to that retained in our statute. 

See ante ae to  acceptance of conditional pardons in general. 
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to. Death and dismissal, for example, are punishments not admitting of 
lesser degrees or capable of being mitigated ;they must therefore, when deemed 
too rigorgus, be excbanged or commuted for distinct penalties of minor severity. 

Thus death may be commuted to dismissal or dishonorable discharge, or to 
imprisonment, or to both,-indeed to any recognized military penalty or combi- 
nation of penalties, since any such penalty or combination is in law less griev- 
ous than the summum supglicium of death. So, dismissal may be com

muted to suspension? loss of files, or other punishment appropriate to 
723 an officer and less severe than a n  absolute and disgraceful separation 

from the army." And, in a case of a n  enlisted man, a sentence of dis- 
honorable discharge or  reduction to the ranks may be commuted to a moderate 
forfeiture of pay. 

It is  to be noted, however, that commutation, though more appropriate to 
cases of punishments which do not admit of mitigation, is not restricted to  
these in its application. I t  thus may be resorted to in cases where mitigation 
is permissible and in lieu thereof. Thus a considerable term of imprisonment, 
instead of being mitigated t o  a l e s  term, may be commuted t o  dishonorable 
discharge or to a forfeiture of a small amount of pay." 

Like other conditional pardon, commuf;ation is, in practice; employed a t  the 
time of the approval or  con&mation of the sentence or punishment: unlike 
remission, it is  rarely if ever resorted to a t  a later stage. 

Not a u t h o r i z e d  under Art. 112. The "power to pardon" given by this 
Article being a power of remission only, and remission consisting simply in the 
doing away with a punishment, -the exercise of the authority to commute 
would appear to be excluded from the "ontemplation of the statute. We have 
seen that commutation is distinct froin mitigation. The conclusion would 
thus be that a military commander could not legally commute a punishment by 
the authority of this Articlesm In  this connection there may be some significance 
in the fact that the Article expressly excepts from the application of the power 
conferred the punishments of death and dismissal, these being punishments 

which can be abated by commutation cnly. In  practice, however, com- 
724 mutation has not unfrequently been resorted to by military reviewing 

officers, and there has a t  yet been no authoritative ruling that such action 
is not legitimate. 

CONSTRUCTIVE PARDON. A party may sometimes be relieved of pun- 
ishment by an executive act attaching to him a status inconsistent with the 
infliction or continuance of such punishment." An act of this character oper- 

Suspension has indeed sometimes been regarded a s  an inferior degree of the punish- 
ment of dismissal, and as a penalty to  which the latter might therefore be nit igeted.  
(See 4 Opins. At. Gen., 434; 5 Id., 43.) But such view is  a mistaken one, dismissal 
being an absolute and final separation of the person from the military office and from 
the army-a status admitting of no degrees. Dismissal is therefore cornnzuted, not miti
gated, when suspension is  substituted for it by the pardoning power. 

PsDismissal has in  a few cases been commuted to reprimand. See instance in  G. C. 
M. 0. 18 of 1868. I n  cases of Cadets, dismissal and suspension have been commuted 
by the President t o  confinement in  a light prison for one to  three months. G. C. M. 0. 
70 of 1887. 

I n  G. C. M. 0.31 of 1889, I s  a peculiar instance of a commutation by the President 
of a sentence of dismissal of an o5cer t o l l  confinement within such limits a s  the  
Secretary of War may prescribe and to deprivation of the right to wear the uniform 
and insignia of his rank in  the  army for a period of five years." 

"In substituting one distinct punishment for another by commutation, special care 
is  to be taken tha t  the rule forbidding any adding to  the punishment by the reviewing 
o5cer is not transgressed. 

a6 See ruling in DIQBIBT, 131 57. 
"6 Opins. At. Gen., 715. But the mere ordering of an oMcer under sentence of 

suspension to attend a court-martial a s  a witness, does not  operate as such pardon. 
Id., 714. 
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btes a s  an implied, or, as  it  is  usually designated, constructize pardon.' Thus 
the appointment to a new office of an officer in  arrest under charges will 
operate to pardon constructively the offence ~ v i l bwhich he  is accused." So, 
the promotion of a n  officer under sentence of suspension from rank, or the 
replacing in his proper command, by authority competent t o  remit the sentence, 
of a n  officer under sentence of suspension from command, will constructively 
pardon and terminate the s u ~ p e n s i o n . ~  So, Ihc ordering on active duty of a. 
soldier under a sentence of confinement will have the same effect a s  a formal 
remission of the punishment; " and it will remit also any other punishment 
the execution of which is made dependent upon that  of the confinement-as 
a dishonorable discharge directed by the sentence to  be executed a t  the end 
of the confinement. Similarly, a constructivs remission of a sentence of con-
j%ement of a soldier is effected where, pending the execution of a confinement 
adjudged to be suffered during the remainder of his term of enlistment, a 

discharge from the service is given him by competent authority." 
725 The subject of constructive pardon, as  granted prior to trial, has 

already been considered under the title of the Plea of Pardon, in Chap- 
ter XVII. 

MITIGATION. This, which, a s  already observed, is distinct from and not 
included in the pardoning power,= differs from commutation in that  it  consists, 
not in changing the nature o r  quality of the punishment o r  in substituting a 
different punishment for it, but simply in reducing it  in quantity.= Thus an 
imprisonment or suspension adjudged for a certain term is mitigated by reduc- 
ing it  to one for a less term;" a h e  or forfeiture of a certain amount, by 
reducing it  to one of a less amount; " a loss of a certain number of files, by 

I n  Sir Walter Raleigh's Case, (Cro. Jac., 495 ; Prendergast, 245,) it was held t h a t  
had his offence been less than treason,-had it been only felony,-his being released 
from imprisonment while awaiting the execution of his sentence, and placed in command 
of a n  army and sent on a foreign expedition, would have operated as a n  implied pardon. 
"8 Opins. At. Gen., 237. 
184 Opins. At. Gen., 8 ;  6 ~ d . ,123, 715; McNnghten, 22;  DIcasT, 732. But allowing 

a n  officer under sentence of suspension from rank to tu rn  over property, LC., with a 
view to  settling his accounts as  acting quart:rmaster, has  been held not to  have any 
such effect. DIGEST, 554. 

an See De Hart, 249 ; Ben&, 168 ; G. 0. 98, Dept. of the  East, 1868. 
"This ruling of the judge Advocate Geireral was approved by the Secretary of War, 

and communicated t o  department commanders, from the A. G. O., under date  of Aug. 
12, 1871. See the  same, (published as n. decision of the  Secretary,) in  G. 0. 72, 
Dept. of Dakota, 1871; G. C. M. 0. 118, Dept. of the  Mo., 1871; Circ., No. 15, Dept. 
of Texas. 1871. 

= T h a t  the President may exercise the power of mitigation only in  the capacity of re
viewing officer, see note ante, citing 2 Opins. At. Gen., 289 ;DIGBST,606-7. 

" I L  The right of nzitigatilog only e x t e ~ ~ d s ,  i n  my opinion, to  lessening the degree of 
punishment in  the same species prescribed, and does not imply any authority t o  change 
the nature or quality of i t  altogether." Washington to  Gates, Feb. 14, 1778. Sparks' 
Writings of Washington. vol. 5, p. 236. And see DIQesT, 131; Circ. 2 (H. 8.)of 1885; 
also 1 Opins. At. Gen., 328, 331; 4 Id., 433, 446. These Opins., however, so f a r  a s  
they relate to  commutation, were corrected by 5 Opins., 369. [See note ante.] 

" In  the late war, imprisonments for life or  for very long periods were not unfre
quently mitigated to imprisonment " during t h e  rebellion." 

"A general forfeiture of pay, imposed in connection with confinement, has some
times been mitigated by directing t h a t  a small sum, as  $10 or $20, or "so much of tha t  
amount a s  may be found due the soldier on the  settlement of his account," be retained 
and paid him on his discharge from confinement. See, for  example,-G. C. M. 0. 1, 4, 8, 
10, 13, Dept. of the South, 1881. The object of th i s  form of mitigation is t o  provide 
against the party's being discharged in a destitute condition; practically, i t  i s  un
certain and scarcely to be recommended in general. 
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reducing i t  to one of a less number." But  dishonorable discharge, or forfeiture 
of pay, cannot, by mitigation, be substituted for confinement, or vice versa. 

726 The punishment a s  mitigated must be ejusdem generis with original: 
that  is to say must be a part  of the very punishment imposed by the 

court." 
Pardon and mitigation, though separate functions, may concur in  action. 

Thus where a sentence imposes imprisonment and forfeiture, the reviewing 
authority may a t  the same time remit the imprisonment and mitigate the for- 
feiture, or vice versa. 

A mitigation must of course be preceded by an approval or confirmation, in 
whole or in part, of the sentence, since, if the sentence is wholly disapproved, , 
there remains nothing to be mitigated. The punishment a t  least which is miti- 
gated must have been approved, although other punishments contained in the 
same sentence may have been disapproved. But mitigation, unlike remission, 
(and like commutation,) is rarely if ever employed a t  a stage subsequent to 
the approval or confirmation, but, in practice, is  contemporaneous with and a 
part of the same action. 

As already noticed, the power conferred by Art. 112 is t o  mitigate, &c., a 
punishment, not the sentence. So, where a sentence contains several punish- 
ments, action taken thereon which detracts prom the severity of the  sentence 
in the aggregate but does not specifically reduce any punishment a s  such, is 
not a legal exercise of the power of mitigation. Thus where a court-martial 
sentenced a soldier t o  be dishonorably discharged and then imprisoned for a 
certain term, and the reviewing officer directed that  the discharge be postponed 
till after the imprisonment, i t  was held by the Judge Advocate General that  
this action was not legal mitigation and mas u n a u t h ~ r i z e d . ~ ~  A case illustrat- 
ing the same point and also the principle that  a n  adjudged punishment cannot 
be added to, was that  of a naval officer in  which i t  was held by the Atty. 
General that  the President could not legally mitigate a sentence of five years' 
suspension from rank to one of six months' suspension with forfeiture of pay 
for the same period, although by such action the sentence would a s  a whole 

be rendered less severe" 
727 So, it has been held, in a case of a n  enlisted man, that  a punishment 

of a term of confinement without hard labor could not legally be miti- 
gated to a shorter term with hard labor. Nor, in such a case, could a mitiga
tion legally have the effect of causing a punishment to exceed the established 
muximum. So, a punishment irz itself illegal cannot of course be mitigated. 
Thus a confinement in  a penitentiary, not authorized by Art. 97, is not sus
ceptible of mitigation to confinement in a military prison. 

A conditional mitigation has been recognized a s  legal i n  a case where a 
soldier, sentenced to a term of confinement, was allowed, by way of mitigation, 
a credit of his " guard-house time," (i. e. time spent awaiting sentence,) on 
the condition subsequent of continuous good conduct to the end of his term. 

GROUNDS OF PARDON OR MITIGATION. The subject may well be 
illustrated by noting here some of the principal grounds upon which the discre- 

Or a public reprimand to a private. Q.0.31, Dept. of the East, 1868. So, a sentence 
of imprisonment for three years in a penitentiary has been held to be "mitigable to an 
imprisonment for two years in a military prison." D I G ~ S T ,131. So, one year in a 
penitentiary to one year in the Military Prison. G. C. M. 0 .  37, Dept. of the Bast, 1893. 
m See 1 Opins. At. Gen., 327 ;4 Id., 434, 447. 
*See this opinion published as approved by the Secretary of War in G. 0 .  71 of 1875, 

and incorporated in par. 1031, Army Regs. 
" 4  Opins. At. Gen., 444. And see 5 Id., 46. Action which diminished the severity 

of the sentence as a whole, by mitigating one punishment and increasing another, would, 
a s  to  the latter proceeding, be illegal and ino-perative. 
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tion to "pardon or mitigate " has been, in  practice, exercised under the Article. 
Among these, which a re  a s  varied a s  the circumstances of the different cases 
tried, a r e  the following:-That the accused had been formally recommended 
to clemency by members of the court;  that  his previous general character or 
conduct had been exemplary; that  his record in war or Indian hostilities had 
been good; that  he had received a wound in battle or a certificate of merit;  
that the war services of his father o r  family had been distinguished; that  he 
had behaved with gallantry before the enemy since the commission of his 
offence; that  he had been required to  take part o r  had voluntarily taken part 
in a n  engagement while under arrest ;  that he  had been held an unreasonable 
time in arrest o r  confinement before trial, or while awaiting action on his sen- 
tence; that  he had already been subjected to a disciplinary punishment by 
his commander; that he had been punished by the civil authorities for  the 
civil offence involved in his ac t ;  that  he had never had read to him, o r  been 
informed of, the  Articles of w a r ;  that  he had been but a short time in the 
United States, or had but a n  imperfect knowledge of the  English language; 
that  he was a recruit o r  unusually young and inexperienced; that he had been 
required to perform a n  unreasonable proportion of a n  onerous duty;  tha t  he 
had been improperly put on duty when under the influence of liquor; that, 

a s  a deserter, he had voluntarily returned or surrendered himself; that  
728 his offence had been induced in part by the harsh treatment or unjusti- 

fiable conduct of a superior, or had been attended by special circumstances 
of provocation or extenuation to which the court had not given sufficient weight, 
or-the punishment being mandatory-ould not legally allow to affect the 
sentence; that  his health was such that  he could not safely undergo the con- 
finement adjudged; that  his conduct had been good in confinement; that  he 
had become morally reformed; that  a remission of his sentence had been asked 
for by civil officials or other citizens of high standing ; that  he had testified fully 
and honestly a s  a material witness for the government on another triaL I n  
cases of oficws the more usual grounds have been that  their military record, 
especially in  war, has been distinguished, o r  their public services valuable; 
that  they have borne a high personal character; that  their offences were not 
apparently actuated by a fraudulent or criminal intent, o r  wilful and deliberate 
design; that  they had made good to the United States o r  to individuals the 
losses occasioned by their misconduct; that  they were wholly unable to  satisfy 
a fine imposed by the sentence; that  the payment of a forfeiture adjudged 
would impoverish their families, kc. 

These and similar circumstances, while, (unless connected with the merits 
of the case,) not such a s  legitimately to affect the judgment of the court, may, 
especially when two or more exist in  combination, properly be taken into 
consideration by the Reviewing Officer in  determining how much of the sentence 
i t  may be just o r  expedient to execute.* 

VIII. FORMULATING OF ACTION, AND PROMULGATION. 

STATEMENT O F  APPROVAL, k c .  I t  is directed in  the Army 
729 Regulations, par. 1041, that the reviewing authority "shall state a t  the 

40 See Chapter XXI-" Principles governing the imposing of discretionary sentences." 
In a caw in G. C. M. 0. 103, Hdqrs. of Army, 1665, in which the court had added to 
its sentence the following-" The court is  thus lenient in view of faithful service before 
and after desertion and the good character of the accused," it was remarked as follows 
by G a  Elheridan: "The Lieutenant General i s  of opinion that the better practice i s  
for a court-martial to award punishment appropriate to the offence established, leaving 
it to the reviewing authority, in the exercise of his vested powers, to take into con
sideration previous good character." 
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end of the proceedings in each case hle decision and orders thereon;" but 
no form for th'e statement of the action of such authority is prescribed in 
the military code.u Usage, however, has indicated a form for the purpose 
which is in general substantially followed. This form, (given in the Appendix,) 
consists of an official statement, (with a proper heading, designating the head- 
quarters, &., place and date,) to the effect that the proceedings, findings and 
sentence in the case of (naming the,accused) are approved or asapproved, in 
whole or in part; or that the proceedings and hdings  are approved in whole 
or in part, and the sentence, punishment or punishments, is or are remitted, 
commuted, or mitigated, a s  the case may be; with a direction a s  to  the disposi- 
tion of the prisoner in case of conviction, designation of place of confinement 
if imprisonment be adjudged, &c. Where the sentence is one required to be 
executed a t  once in connection with the approval, a s  is usual in a case of a 
reprimand, the formal administering of the reprimand is added. The state- 
ment, (which, where no more cases are to be tried, generally concludes with 
an order dissolving the court,) is subscribed by the reviewing officer in his 
official capacity. 

Where the sentence is  one requiring the action of the President, (or other 
superior,) the statement, after the formal approval, adds-"and the proceed- 
ings are hereby forwarded for the action of the President," &c., qr in terms to 
such effect. 

ORDER OF SUSPENSION." Where the action authorized by Art. 111is 
resorted to, the statement, after the approval, proceeds to add what is referred 
to in the Article a s  the "order of suspension," which is simply a declaration 
to the effect that the execution of the sentence is suspended until the pleasure 
of the President shall be known, and that the proceedings are accordingly 
transmitted to him for his action, under the Article. 

STATEMENT O F  CONFIRMATION, &c. The action of the President, (or 
superior commander,) a s  confirming authority, is simply a formal statement to 
the effect that the sentence in the case is confirmed and will be executed ;or that 
i t  is disapproved, remitted, or, in a manner specified, commuted or mitigated, 

a s  the case may be; the statement being authenticated by the proper 
730 official signature. As above remarked, the action, here, of the President 

may legally be attested by the Secretary of War: i t  is the present prac- 
tice, however, for the President to subscribe the same in person." 

ACTION TO BE ATTACHED TO RECORD. The action of the original 
reviewing officer i s  properly written upon tt blank page a t  the end of the 
record or upon a sheet attached thereto, lielow or after the sentence, adjourn- 
ment, or other final proceeding of the court in the case.u The action of the 
President, &c., if any, is properly written below or after that of the original 
reviewer, or upon a subsequent attached sheet. 

ACCOMPANYING REMARKS. To the formal action or orders thus indl
cated, the commander or President may, if he thinks proper, add such reflections 
upon the proceedings or conclusions of the court, the conduct of the prosecu- 
tion or defence, the makeup of the record, &c., as the facts may warrant. 
Such comments have the more frequently been resorted to where the finding, 

See Vanderheyden v.  Young, 11 Johns., 150. 
Ante-'' Action of the President as Confirming Authority : Art. 106." 

'It is to be noted that the action taken upon the proceedings of Cnferhr mwts 
i s  often less detailed than here described, consisting sometimes in the mere signing, 
by the regimental, post, kc., commander, of the single word "Approved," written at the 
foot or in the margin of the record. Usually. however-and more properly-a formnln, 
similar to that employed for the proceedings of general courts, but briefer and simpler, 
ie adopted. 
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sentence, &., has been in whole or in Dart disapproved: the  same, however, 
have been not unusual where i t  has  upon the whole been deemed expedient 
that the proceedings or sentence should be approved. I n  some instances the 
remarks have taken the form of emphatic stricture or censure. Thus courts 
have been severely criticised for acquitting where, in the opinion of the re

viewing officer, the testimony called for a conviction ;* for imposing sen- 
731 tences regarded by him a s  inadequate to  the offences found ;" for findings 

held by him td be unwarranted by the proof ;4e for errors i n  admitting 
or rejecting evidence; " for igr~otance or neglwt inducing grave irregularities 
in the proceedings or  form of the record :" for  the personal misbehaviour of 
thd member#," &c. The conduct not only of the accused60 but also of the 
judge advocate, prosecutor, or officer preferring the charges, has also been 

reflected upan,* a s  well as  that of superiors of the accused whose 
732 acts, deemed illegal or improper, have been regarded a s  having induced 

or aggravnted tbe offences committed? or that  of other officers implicated 
with the accused or otherwise culpable?' In rare cases even a subordinate 

See G.0. 81 of 1822,Do. 23 of 1824 ; Do. 4 of 1843; Do. 2 or 1844 ; Do. 6 of 1858; 
Do. 250, 385, of 1863;Do. 74, Army of' the Potomac, 1862; G. C. bI. 0. 112, Dept. of 
the East, 1870. 

46 See Q. 0. 64, 88, of 1848;Do. 39 of 1845 ; G. C.M. 0. 88 of 1864 ; Do. 123 of 1865; 
G. 0. 85, Dept. 6f the Gulf, 1862; no. 21, Dept. of t h e  Tenn., 1863; Do. 22, Dept. of 
t h e  Platte, 186'1; G. C.  st. 0, 50, 80, Dept. of the Mo., 1871; Do. 37 Id., 1875. I n  
G. 0. 78, Dept. of So. Ca., 1865, the action of the  court is commented upon a s  incon- 
sistent id  i t s  adjudging sentences differing very considerably i n  severity in  case6 
"entirely similar." 

See G, 0.81 of 1822;a. C. M. 0. 88 of 1864;Do. 123 of 1865. 
47 See d. 0. 23 of 1824; Do. 4 of 1843;Do. 1 of 1861 ; Do. 185, Dept. of the  Ohio, 

1863;Do. 51,Dept. bf the East, 1864;G. C. M.0.11,Army of the  Potomac, 1864. 
4sSee G. 0. 185, Dept. Of the 0 5 0 ,  1883; Do. 64, 68, Id., 1864; Do. .29, Northern 

Dept., 1804; Do. 51, Dept. of the East, 1864;Do. 51, Dept. of the South, 1864; Do. 4, 
Dept. of N. Mexico, 1864; Do. 20, Twenty-flfth Army Corps, 1865; Do. 25, Dept. of 
So. Ca., 1866; Po. 45, Dept. of the Cumberland, 1867; Do. 33, Dept. of Arizona, 1871; 
Do. 28, Id., 187G; O. C. M.0. 8, Dept. of Miss., 1865. I n  G. 0. 64,Dept. of the  Ohio, 
1864,Geri. Schafield, in  ordering t h a t  the members and judge advocate of a certain court, 
(whose neglect abCl ortrelessness had been exceptional,) " b e  and they are  hereby repri
manded," adds: "The  Asst. Adj, Genl. of the Department i s  hereby cautioned against 
putting any ofBcer of this court on Boy imvortant court-martial duty. Of the entire 
number of cases tried by this court, a t  least nine-tenths have been disapproved for  
fatal  irregularities." 

401n G. C. M. 0. 123 of 1865, the  Secretary d War, in  commenting upon the 
findings as  not  in  conformity with t l i Q  evidence, and upon the  sentence a s  inadequate, 
adds: " T h e  reviewing oficer also reports that the  members of the court were guilty 
of conduct prejudicial to good order and military discipline in  drinking with the 
accused a t  various times, and holding private conversations with his  counsel, a n d  of 
other irregularities,"-and he thereupon proceeds t o  summarily dismiss al l  the members 
of the'court, a s  well a s  the accused, from the service. 

I n  a recent G. C .  M. O., Dept. of Dakota, (134 of 1884,) Gen. Terry reflects severely 
upon a n  accused officer for taking advantage of the privilege allowed to a person on 
trial, by assailing and insulting his superior officer both i n  his  cross-examination of the  
la t ter  a s  a witness and in his statement to t h e  court. 

I n  reviewing a case in  G. 0. 86, Dept. of the  Mo., 1867, Gen. Hancock remarks, 
generally :-" There being no evidence shown by the record t o  sustain any  one of t h e  
charges or specifications, the case has  t h e  appearance of a malicious prosecution to  
gratlfy personal resentment. \To prefer accusations which cannot be maintained i s  
highly injurious t o  the service and reflects discredit upon those who prefer them; and 
if upon trial the charges a re  found to be groundless, t h e  officer preferring them should 
be held accountable, and be tried himself for preferring malicious charges." And see 
G. 	0. 42 of 1851 ; Do. 239 of 1864;DO. 47;Dept. of the  Cumberland, 1867.
"See G. 0. 62 of 1863;Do. 22, Dept. of Dakota, 1868 ; Do. 25, Id., 1873 ; G.  C. M.. 0. 

5, 	38,Dept. of Texas, 1873;Do. 43, Id., 1875. 
"'2. 0.39, 41, 46, of 1835. And see Lieut. Jno. blahon's Case. Simmons % 61. 
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commander who has acted upon the proceerlings has been c e n s ~ r e d . ~  Observa
tions, suggested by the evidence, upon mntters affecting discipline or other 
interest of the service, have sometimes also been promulgated.% 

In  this connection, i t  may be said that  where the subject of the unfavorable 
criticism i s  a n  error capable of being corrected by the return of the proceedings 
to the court for the purpose, i t  is but just that this course should first be pur- 
sued. Further, the reviewing authority, if he deems it his duty to indulge 
in reflections w c h  a s  above instanced, should in  geheral, where practicable, 
confine himself to cornnlents upon facts, and, rather than resort to direct 
strictures upon individuals, should prefer or cause to be preferred against them 
formal charges. Such strictures, however, a re  in some cases quite legitimate, 
and cannot be avoided: in such cases if the party reflected upon demands a 
trial by court-martial for the misconduct impnted, his application cannot i n  

general fairly be denied. 

733 ORDER OF PROMULGATION. This is  the formal written or printed 
General, (or  Special,) Order, in and by which, by the invariable usage 

of the service, the final reviewing authority publicly announces his action, (and 
that  of a previous reviewing officer, if any,) upon the proceedings of the court 
in a case tried. It consists simply of a re-statement of such action, (with the 
accompanying remarks, if any,) a s  originally written and subscribed in or 
upon the record a s  above indicated, preceded by the details proper and suffi- 
cient to identify the particular case, vix. a designation of the court, and a 
recital of the charges and specifications,6B the pleas, (including special pleas,) 
the findings, and the sentence in case of conviction ; the whole being headed by 
the name of the Headquarters from which issued, the date of issue, (which 
should preferably be identical with that  of the original action:') and the num- 
ber of the Order in  the current series. Where the record h a s  been returned 
to the court for correction, this fact, together with the procedure upon the revi- 
sion, is sometimes set forth, but such mention is in general neither necessary 
nor desirable. 

The Order i s  mainly useful-lst, a s  a publication. to  the  Army of the result 
of the trial, and of the opinion of the commanding general, and, (where his 
action is  required,) that  of the President, upon the proceedings; 2d, a s  forming 
a permanent and convenient memorandum of the more material particulars 
of the case, for general reference and use in  evidence, or for exhibiting gre
vwus convictions; 3d, a s  constituting actual or presumptive legal notice to  
the accused of the operative sentence or other conclusion of the court, and of 
the approval, disapprovai, remission or mitigation by the reviewing authority. 

" In  G. 0. 25, DepL of So. Ca., 1888, Gen. Sickles, in remarking upon fatal  errors 
appearing in a considerable number of cases, censures the original reviewing officer-
a District commander-for repeatedly permitting records containing errors to pass 
through his hands, without having the& returned for correction to the court, and 
thereupon proceeds t o  revoke a n  existing order by which the District command had 
been designated as  a "separate brigade,"-thus divesting the commander of the power 
to  convene general courts. 

=See cases in  James, 500, 501, 694, 831, 832. And see unfavorable comments on the 
course of official business, in  Gen. Talcott's case, G. 0. 36 of 1851. In  G. 0. 43, Dept. 
of Cal., 1867,Gen. McDowell, in  observing tha t  several soldiers belonging t o  the same 
command, in  pleading guilty to the  charge of desertion, "allege, as the reason for  com- 
mitting it, tha t  the comfort of the soldier i s  neglected, t h a t  the. food i s  insufficient, 
tha t  a n  undue proportion of the  ration i s  sold for the purpose of forming a company 
fund, and tha t  reports t h a t  the  rations were made away with were not  attended to,"- 
orders tha t  the  District commander "will immediately investigate the  matters con
tained in these allegations, and will report the result to these Headquarters." 

"The specitlcations a re  sometimes omitted, but  should always preferably be inserted 
except where they are  too numerous or  extended, o r  set forth grossly indecent language 
o r  matter otherwise improper to be published. 

6' That the  dates should be t h e  same is now directed in par. 1026,A. g ,  
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As already observed, upon the subject of the execution of punishments, the 
day upon which the order promulgating the  approved sentence is published to 

the command, or served upon and made known to the accused in person," 
734 is that  on and from which a sentence of dismissal, disqualification, sus- 

pension, loss of files, or reduction, in general takes effect, and the rights 
of the party to pay, rank, kc., a re  divested or  affected. 4th. I t  is to be added 
that in cases in  which imprisonment is adjudged, the date of the  Order of 
promulgation fixes, a s  heretofore noticed? the date a t  and from which the 
term of the imprisonment begins to  be executed in law. 

The Order, however, though thus important, is not essential to the ex.wution 
of the sentence or otherwise, and may be \vholiy dispensed with." This for 
the reason that the same is not a n  original praceeding and contains no original 
matter, i t s  details being merely copies of the original particulars contained in 
the record and of the action taken upon the case. Not being original it is not 
signed a s  such; the signature of an assistant adjutant general or other staft 
officer, sometimes appended to it, beiug simply for the purpose of authenticating 
i t  a s  a true copy. 

As a form merely of publication, the Order, if found to contain a n  error 
0' errors, may be withdrawn or cancelled and a new and correct form substi- 
tuted, or i t  may be amended by a supplenlentary Order specifying and rectifying 
the mistake. 

SPECIAL ACTION IN CASE OF ACQUITTAL. I n  such a case, if there 
is likely to  be any material delay in  the issuing of the Order promulgating 
the proceedings, the commander properly may, and in practice not unfrequently 
does, direct that  the accused be forthwith released from arrest and restored 
to duty. In  the absence of such anticipatory action, a n  officer or soldier fully 
exculpated on his trial might be held in  undeserved restraint, and subjected 
to unnecessary suffering or humiliation, lor s considerable period, while await- 
ing the publication of the formal Order.m 

IX. DISPOSITION OF RECORDS. 
735 TRANSMITTAL OF RECORDS OF GENERAL COURTS. Par. 985 

of the Army Regulations directs that-" the original proceedings of all 
general courts-martial," &c., " which require the confirnlation of the President, 
but which have not been appointed by !~im, will be forwarded to the Judge 
Advocate General," and that  " the  proceedings of all courts appointed by the 
President will be sent direct to the Secretary of War." The last duty of the 
military reviewing officer, after fully acting upon the proceedings of a general 
court, thus i s  to forward the record with reasonable promptitude to  Washing- 
ton, a s  here directed. The transmittal is by mail or express: in cases of 
unusual public importance the records have sometimes been conveyed by the  
judge advocate of the court or other officer detailed for the  purpose. A copy 
of the order of promulgation, if any, is  properly transmitted with the record. 

*Not only where the accused i s  sick, a prisoner, kc., and cannot be present a t  the 
publication of the Order to the command, but in all cases, a copy of the Order should 
he furnished to him personally. \ 

Chapter XX-" Imprisonment." 
any event-whether or whenever the proceedings are formally promulgated- 

the accused should be notified of the result as promptly a s  i s  reasonably practicable. 
Note remarks of Samuel Warren, (Letter to the Queen on a late Court-Martial, p. 264-6,) 
on the cruelty of keeping an accused long in !r:noranre of the result of his trial. 

= I n  an  Act of the Confederate States Congress, of June 14,  1864, relating to the 
proceedin- of military courts, i t  i s  provided thttt, in cases of ncqnlttals, " t h e  findings 
o f  the court shall be announced immediately, and the person so tried and acquitted, i f  
a eoZd&r, shall be rekeeed from arrest and, latrrtted to  du ty ;  a& if other than a 
soldier, discharged I r m  custodg, witbout alcudtlnq thc eoarn4nation 07 report o f  the 
revieming oficer," 



CHAPTER XXII. 

INFERIOR COURTS-MBRTIAL, AND MILITARY BOARDS. 

INFERIOR COURTS-MARTIAL. 

736 THEREare known to  our law three species o f  Inferior Courts-Martial. 
which will be considered in  this Chapter under the titles respectively of- 

I. Regimental and Garrison Courts-Martial. 
11. The  Field Officer's Court. 

111. The  Summary Court. 

THE LAW ON THE SUBJECT. Courts for inferior commands have been 
authorized by our military codes from the beginning. The  substance o f  the 
earlier Articles still remains ; the variations which the law has undergone will 
be noticed as we proceed. The  existing statutory law relating t o  the courts 
under this Title, and to  the taking o f  action upon their sentences, is contained 
in  Arts. 81 to  83, Art. 84, Art. 104, Art. 109, and Art, 112--as follows: 

"ART.  81. Every oobficer commanding a regiment or corps shnll, subjert to the 
provision o f  article eighty, be competent to appoint, for his own regimenr or 
corps, courtsmartial, consisting o f  three oobficers, to t ry  offences not capital. 

"ART. 82. Every oobficer comntanding a garrison, fort, or other place, where 
the troops consist of different corps, shall, subject to the provisions o f  article 
eighty, be competent to appoint, for such garrison or other place, courts-imrtial, 
consisting o f  three oobficers, to try offences not capital. 

"ART. 83. Regimental and garrison courts-martial, and field oobficers, detailed 
to t ry  offenders, shalZ not have power,to t ry  capital cases or comntissioned 

737 oobficers, or to inflict a fine exceeding one nwnth's pay, or to imprison or 
put to hard labor any nowcommissiolzed oficer or soldier for a longer 

time than one month.' 
"ART.  84. The oath administered to the members o f  a general court-martial 

' shal l  d s o  be taken by all members o f  regimental and garrison courts-
martial.' * * * 

"ART. 104. NO sentence o f  a court-martial shall be carried into execution until 
the same shall have been approved by the oobficer ordering the court, or by the 
oficsr commanding for the time being. 

"ART.  109. All sentences o f  a court-martial rnny be confirmed n,nd carried 
into execution by the oobficer ordering the court, or by the oobficer commamding for 
the t i m  being. * * * 

"ART. 112. * * * Every oficer commanding a regiment or garrison i n  
which a regimental or garrison court-)r~artia,l may be held, shall hazje power to 
pardon or mitigate any punishment which such court may adjudge." 

'The naval courts-martial are but two-the " General " and " Summary." 
As to the British courts-martial, other than General, viz., the District, Regimental, 

Weld General, and Summary-see Army Act, s. 47, 48, 49, 55. 

480 

http:"ART.83


. 
 481MIL~TARYLAW A N D  PRECEGENTS. 

The province and function of a Regimental Court, when acting not a s  a 
court but in quite a distinct capacity under the provisions of Art. 30, will be 
separately considered in Chapter XXV. 

The law of Regimental and Garrison Courts-Martial, a s  now established, will 
be presented under the following heads: 1.Constitution; 2. Composition; 3. 
Jurisdiction; 4. Power of Punishment; 5. Procedure; 6. Action upon the  Pro- 
ceedings ; 7. Disposition of Records. 

CONSTITUTION. Arts. 81 and 82 authorize the convening of inferior 
courts by three sorts of commanding officers :-Commanders of Regiments ; 
Commanders of " Corps ; " anci Commanders of garrisons, forts, or other places, 
"where the troops consist of different corps." The courts convened under Art. 
81 a r e  commonly distinguished a s  "Regimental," and those convened under 
Art. 82 a s  "Garrison" courts: regimental courts proper, howeber, a re  those 
ordered by the first-named commanders only. 

Commanders of regiments. The "officer commanding a regiment," referred 
to in Art. 81, is the colonel, or other officer in command of the same 

738 whatever be his rank. But he  must be in the actual command of the 
regiment a s  such, and competent to issue orders to  i t  a s  a body. The 

command must subsist as  a regimental organization; if companies a re  de
tached so that no officer properly commands it  as  a regiment, a regimentaz 
court cannot legally be ordered in or for it  under Art. 81. 

Commanders of corps. The term "corps " may have different significations 
in different connections. As employed in Art. 81, i t  is deemed to signify a 
separate integral portion of the army, (other than a regiment,") "organized by 
law with a head and members." I t  must be complete within and of itself, 
not a body made up of detachments from different commands temporarily act- 
ing t ~ g e t h e r . ~  Further, i t  must contain not only a force of soldiers enlisted 
for or incorporated in  it, but also officers cclnmissioned in or for it  a s  such 
who-may compose the court contemplated by the Article. The Corps of En- 
gineers, (including the engineer battalion,) a s  organized under Secs. 1094 and 
1151, Rev. Sts., completely answers this description, and the Chief of Engineers 
is authorized to convene a court a s  a commander of a "corps" in the sense 
of the Article. The same has  been held in regard to  the Chief of Ordnance, 
in view of his separate command of officers and enlisted men authorized and 
organized under Secs. 1094, 1159 and 1162, Rev. Sts. So, the Signal Corps, a s  
constituted, under existing law, of both officers and enlisted men under the  
command of the Chief Signal Officer, is  properly such a corps a s  here con- 
templated. On the other hand, the Corps of Cadets of the Military Academy 
is not regarded a s  a "corps" within the meaning of Art. 81, because i t  com- 
prises no commissioned officers of the army and thus no material out of which 
the colnmandant could compose a court for i t  a s  a " corps." The Superintendent 
of course, as  commander of the post of West Point, where the force always con- 
sists of "different corps " in the sense of Art. 82, may convene garrison courts 
for the trial as  well of cadets a s  of the enlisted men of the army on duty a t  

the post. 
739 "Corps" courts, a s  such, even when clearly authorized, are  rarely 

resorted to in our practice ; general courts, or-where legally convenable- 
garrison courts, being commonly employed instead. 

2The  Article distinguishes it  in terms from a regiment. So i t  may be regarded aa 
distinglished from any component of a regiment or multiple of regiments-as a com
pany or a brigade. 

3 See Scott's Military Dictionary-" Corps." 
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Commanders of Qarrisons, &c. While Art. 81 authorizes courts for com- 
mands consisting of a single element, i. e. comprising only officers and  men 
of one and the same organization, Art. 82 provides for the assembling of courts 
in  commands of a composite character. The one Article is thus the  complement 
of the other. 

Construction of Art. 8 s "  Where  the troops consist of different corps." 
The first point to be noticed i n  construing this Article is that  the term of 
descriptign-"where the  troops consist of different corps," is, according t o  
the weight of authority, to be understood a s  general, vix. a s  applying not merely 
to  the words "other place," but also to  the words " garrison " and " fort." 

The original British article relating to inferior courts for mixed commands 
would seem to have distinguished between commanders of "districts, gar
risons, forts, castles, o r  barracks," as such, a s  one class, and commanders of 
"towns or  places where the force was made up of detachments," a s  a separate 
c l a s s  The context and punctuation, however, of our own earliest Articles 
of 1776 and 1776, favor the view that  the limitation-" where the troops con- 
sist of different corps" was intended to apply alike to all the commands 
previously specified; and though this punctuation was modified-by the drop- 
ping of the comma before "where "-in the Articles of 1786 and 1806, i t  has  
been revived in the code of 1874. Moreover, that  the limitation was a generat 
one was clearly the construction of Major General Scott in the General Order 
presently to be cited: and was evidently also that  of O'Brien: further, i t  was 
expressly ruled to the same effect by Judge Advocate General Holt: and this 

view is now uniformly acted upon in practice. I f  i t  be objected that  
740 this interpretation would preclude from convening a court-martial the 

commander of a garrison whose force was wholly made up  from a single 
corps or a r m  of the service, it may be answered that  i t  can scarcely happen that  
a properly constituted garrison con~mand will be so entirely simple; one or  
two representatives a t  least of some corps other than that  composing the body 
of the command being almost invariably present with it.' 

Meaning of " other  place." As to the term ''other place," this, i t  is to be 
observed, i s  a designation of the  most comprehensive character, including any 
camp, post, barracks, bivouac, rendezvous, hospital, arsenal, transport, or other 
situation or  locality whatever a t  which there may be stationed, o r  may tem- 
porarily remain, a command of the  nature coqtemplated by the Article. 

Meaning of "different corps." I n  the original article of 1775 the language 
employed was : ''where the troops under his command consist of detach men:^ 
from different regiments or of independent companies!' The term " different 
corps" would thus appear t o  have reference primarily t,o detachments from 
different arms or branches of the militarg force serving together-as infantry 
and cavalry, artillery and engineers, &c By the  construction, however, al
ready indicated a s  announced from Army Headquarters in  1843,a significance 
was attributed to the description, "where the troops consist of different corps," 
which considerably enlarged their purport and application. This was, that, 
to  lix upon the command the character of one consisting of " different corps," 
and to authorize i ts  commander to' convene a garrison court, it is suflicient that  
there should be on duty with the command, a s  a part of it, a single representa-

See Samuel, 622. 
BAnd the same Is to be inferred from the British article of 1766 from which our 

own was immediately derived. See Appendix. 
a G. 0.5 of 1843, cited post. 

Page 288. 
'See G. 0. 13, Fourth Mil. Dist., 1867, cited poet. 
0 See p o s t "  Meaning ot-tdifferent corps.' " 

. 

. 

, 
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, 	 tive only--oBcer o r  enlisted man--of some arm or component of the military 
I establishment other than that  one of which the command, with this 

741 exc@$ion, iE3 maae I@.'' Thus, if the body of the comnland consists of 
a regiment of infantry, i t  will be sufficient for the purpose indicated if 

there be statjoDed or serving with i t  a single officer o r  enlisted man of a 
cavalry or artillery regiment, o r  of any branch of the staff of the army, as, 
for  ezample, a medical officer or hospital steward, officer o r  non-commissioned 
.aBcer of the quartermaster o r  subsistence department, chaplain, &c." 

R a n k  of t h e  commander, ib general. As observed of the commander of 
the "regiment" or :corps" specified in Art. 81, i t  is not necessary that the 

. J commande'* of tpe "garrison, fort, or other place," should be of the  degree of 
a field officer. To  empower and enable him to assemble the court he need 
only be a liae officer, with f o u ~  officers under him eligible to serve a s  members 
and judge advocata -- 1 , 

A The  commander a s  accuser, &c. Inasmuch a s  the provision of Art. 72, in 
: regard to the ,conti@gescy of the convening commander being L'accuser o r  

< 	 prosecutor,'' Boes nbt apply to  inferior courts or cases ~f enlisted men, the 
commander of a regiment, garrison, kc., is authorized to convene a court-martial 
under Art. 81 or 82, although he may be the actual accuser or prosecutor of 
the party, o r  a party, to he tried. It is of course desirable that the officer 

6 . 3  -	 constituting the court should not be the  person from whom the charges emanate 
or who is the prosecuting witness i n  the case ;but the requirements of discipline 
may sometimes necessitate that  the two characters be united where the com- 
mand is  a small one or the exigencies of war enjoin immediate action. 

Form of convening order. Until recently no judge advocate was de- 
742 tailed with regimental o r  garrison courts, but the junior member acted a s  

recorder.* Now, in view of the comprehensive provision of A r t  74 of 
the present code, a judge advocate may be, and in practice is, appointed in  the 
convening order precisely as in a n  order convening a general court.'' 

I n  view of the injunction, applicable to both species of courts, of Art. 94, the  
commander mag properly convey in the order a specific authority to  " sit with- 
out regard to  hours :" occasion for adding this, however, is much less frequently 
presented than in orders convening general courts. 

In time of war, in view of the provisions of Art. 80, a statement is sometimes 
appended in a n  order detailing a regimental or garrison court t o  the  effect that  
the same i s  resorted to  for the reason that  it  is  impracticable to convene a field 
officers' court. Such statement, however, is  not a n  essential; and, where not 
employed, the law would presume from the face of the order that  the court 
was authorized and legal. 

"Thfs  construction, a s  expressed by General Scott in  G. 0. 5 of 1843, was a s  
follows :-" I n  order tha t  .the practice throughout the army, under the second sentence 
of the 66th Article of war, may be uniform, it i s  published for the information of 
all, a s  the opinion at General Headquarters, tha t  the presence on duty of a n  ordnance 
sergeant, like tBat of a n  oflcer or man of any other different corps, a t  any military 

' 
post, garrisoned t i t h  troops, gives to  i t s  commanding ofecer the legal power to appoint 
garrison courts-martial for the t r i a l  of petty military otPences committed a t  the  same." 

' 
11 O'Brien, 288 ; Coppee, 41. I n  G. 0. 13, Fourth Mil. Dist., 1867, Gen. Ord. states 

t h e  law as fol<ows:-"At posts where, in addition to  the  troops forming the  chief 
. 	 part  of the garri:an, There is on duty a n  ofecer or  enlisted man of the Ordnancr, Medical 

or any other Corps, a s  a hospital steward or ordnance sergeant, the  Commanding Ofecer 
cap, if a sbbfcient number of ofecers a r e  pl.rsent, constitute a Garrison Court-Martial 
and ac t  on the  in  accordance with the 66th and 89th" (now 82d, 109th 

I , end 112th) Article'  of War." 
 
"O'Brien, 289 ;D e  Hart, 129 ;Macomb, 86 ; G. 0. 49 of 1871. 
 

- 130. 0. 1 5  of I$&?, incorporated in general terms in par. 1007, Army Regs. 


'4 
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COMPOSITION-" Of three officers." By the codes of 1775 and 1776 i t  
was directed that  regimental, kc., courts should consist of not less than five 
members where that  number could be conveniently assembled, otherwise of 
three. The present Arts. 81 and 82 provide that  such courts shall consist "of 
three officers." Oflcel-s is  or course identical with comm~ssioned officers,'l and- 
subject to the  ~,rovision of. Art. 78 16-meai~s of course officers of the army. 

Detailing of himself by t h e  commander. Of the three members of the 
court, the comniander is not authorized to detail hiinself a s  one. A prohibition 
substantially to this effect-that the commander should not act a s  a member-

was incleed contained in the earliest Articles: '' that the same is not 
743 repeated in  the later coties is doubtless owing to the fact that the prin- 

ciple that  the officer who constitutes the court and executes the sentence 
should not also assume to act  a s  judge upon the trial is too firn~ly established 
to require to be reasserted in terms. Thus if, beside the commnucler, there a re  
not present in the coni~naiicl three other officers availal~le for detail a s  members, 
(together with one eligible as judge advocate,) no court can be convened. The 
commander must wait u ~ ~ t i l  he is supplied with the requisite number of offi- 
cers, or the case be referred for trial to a general court. 

R a n k  of t h e  detail. As to the fi~iilr of the members, i t  is to be said that  
the same is not regulated by any statute. I t  is indeed recommended by some 
authorities that the detail consist in  general of a captain and two snbalterl~s : 
in the smaller collllriands however the courl must often be composed of three 
lieutenants. 

JURISDICTION-Prohibitions a s  to  exercise of. ~ r i i c l e s81-83 ex
pressly preclude regimental and garrison courts-martial from taking cognizance 
of capital offences or offences of conzn~issioned of/icers.'Vhey may therefore 
legally take cognizance of the offences, other than capital, not only of all 
soldiers, but of all non-commissioned officers belonging to regiments, or to corps 
in  the sense of Art. 81, or forming part of garrisons, kc., as  defined in Art. 82. 
Any Orders or Regulations," which prohibit the trial by inferior courts of any 
snch non-commissioned officers or other enlisted men, except by the "special 
permission" of department or other commanders, operate a s  a restraint upon 
Lhe statutory jurisdiction of these covrts, and a re  so fa r  unauthorized, a s  
encroaching upon the province of legislation. 

A capital offence, as has been remarlred in a previous Chapter," is not only 
one expressly required to be visited with the death penalty, but one 

744 punishable with death a t  the discretion of the court. An inferior court, 
therefore, cannot legally assume jurisdiction of any of the offences, 

however slight they may be, which are  specifiecl in Arts. 21 to 23, 39, 41 to 46 
mid 56, because the sanle are therein made punishable "by death or snch other 

'4Sec. 1342, Rev. Sts. That the members may also- have military rank, and that 
professors (and cadets) of the Military Academy are not competent to  act as  members 
of the inferior courts, see 1 Opins. At. Gen., 469;  2 Id., 251; 6 Id., 328, 330; also 
Chapter VII, ante, on the Composition of General Courts. 

' 6  See Chapter VII, ante, " Regulars and Marines associated." 
loIt occurs in the Articles of 1775 and 1776, in the Massachusetts Articles of 1775, 

and in the British Articles of 176.5 from which they are derived. See Appendix. 
17Adye, 9 2 ;  Tytler, 177;  Macomb, 85. 
"In the code of 1775 officers were c?xpl.essly made eubject to the jurisdiction of a 

regimental court, by Arts. ST711, SIX,  XXII! and SXIV, and by Additional Article 16. 
See Appendix. 

1"s G. 0. 36, 38, 92, of 1890 ; Do. 29 of 1891 ; Do. 67 of 1893, amending pars. 105, 232, 
254, 1563, A. R. 
W Chapter XVIII-" Testimony by Deposition ;" Chapter XX-" Death." 
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punishment as  a court-martial may d i r e ~ t . " ~  But an offence made punishable 
simply " a s  a court-martial may direct" is not a capital offence for the reason 
that, by Art. 96, the punishment of death cannot legally be imposed unless 
expressly designated a s  an authorized penalty: such an offence is therefore not 
within the prohibition. 

There may be distinguished a third class of offences which, though not capital, 
a re  not triable by inferior courts. These a r e  the civil crimes which, when 
committed by soldiers in titne of war, are, by Art. 58, made exclusively punish- 
able by "general court-martial." 

Jurisdiction of t h e  different inferior courts distinguished. I t  is further 
to be noted that a " regimental " court may adjudicate only the cases of soldiers 
of the specific regiment or corps, the 81st Article authorizing the commander to 
appoint courts for his own regiment or corps alone:" a g m i s o n  court, on 
the other hand, may try enlisted men belonging to any one of the detachments 
or contingents of which the command is  made up. 

Exten t  of jurisdiction i n  general-Cognizance of grave offences. Ex
cept a s  thus limited by the Articles, the jurisdiction of the inferior courts is 
coextensive a s  to all  offences and offenders with that  of the superior court- 
martial. In  other words, a regimental or garrison court is legally authorized 
to  take cognizance of all military offences of soldiers, hozuever grave, provided 
the same a re  not made punishable capitally, o r  exclusively by a general court. 
B u t  while inferior courts a re  thus empowered to pass upon many cases of 
serious offences, their authority to punish is so inadequate to  the proper dis- 

position of such cases i n  the event of conviction that  they should not be 
745 called upon to t ry them if i t  can be avoided, but the  same should be 

reserved for the action of general courts." Thus a case of larceny from 
a fellow soldier o r  officer should properly be referred to the higher court. And 
so of aggravated instances of drunkenness on duty, of absence without leave, 
o r  of other breach of military discipline.'* But  where a case of more than 
ordinary gravity has, by con~petent authority. been duly referred for trial to 
a n  inferior court, i t  cannot decline to proceed with the trial on the mere ground 
that its power of punishment is not considered adequate to the offence 
charged. Where indeed the offence a s  developed by the testimony turns out 
to have been a considerably more serious one than the  commander could prob- 
ably have anticipated, the court may well suspend proceedings and report the  
facts to him, with the suggestion whether, in the interests of discipline, the 
case might not preferably be disposed of by a general court.z6 

A s  affected by Arts. 102 and  103. I t  has been uoted in a previous Chap- 
ter that the provision of Art. 102, that " no person shall be tried a second time 
for the same offence," is of general application, and precludes'inferior equally 
with general courts from taking cogllizallce of cases once duly tried. 

a Macomb, 86 ; De I-Iart, 62, 63 ; Benet, 41, 42 ; DIGEST, 94-5 ; G. 0. 17 of 1852 ; DO. 
21 of 1858; Do. 18 of 1859; Do. 9, Dept. of Utah, 1858. In Capt. Howe's Case, (G. 0. 
10  of 1857,) the attempting to compel a garrison court to assume jurisdiction of a 
violation of the 21st (then 9th) Article mas treated as  .a military offence, the officer 
being specifically charged with and convicted of the same. . 

See Maltby, 19. 
"By the original articles of 1775 and 1776, the regimental, &c, courts were in 

terms declared to be instituted for the trial and punishment of "small offences." 
='It need hardly be added that desertion, though legally cognizable by an inferior 

court in time of peace, (not being then a capital offence,) could only adequately be 
punished, and therefore properly passed upon, by a general court. 

* See O'Brien, 289. 
 
"Chapter XVI-" Plea of Former Trial." 
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On the other hand it has been remarked that the jurisdiction of inferior 
courts is not restrained by the limitation of Art. 103, this being confined in 
terms to " general " courts. But designed as me inferior courts especially are 
for a summary administration of justice, it will be of the rarest occurrence 
that so long a period a s  two years will have elapsed before a case suitable for 
trial by one of these tribunals is brought before it. 

POWER O F  PUNISHXENT. Art. 83 declares that inferior courtsgu 8haU 
lzot have power * * ' * to inflict a fine e m e e d h ~me mmth'a gay, of 

746 to imprison, or  put to hard bbor any n o n - c u m & ~ $  ofleer or soldier 
for a longer time than one month.:' 

"Fhe," here, measured as it Ts by the month's pay of the soldier, has practi- 
cally the same meaning as forfeiture. A fine, in the sense iv wMch the word 
is employed in the civil procedure, is rarely if ever adjudged by a regimental or 
garrison court; the pecuniary mulct imposed under tbis provieion of the 
Article being almost invariably a forfeiture of a month'e pay, or of a certain 
number.of dollars of pay of a lesser amount. 

The limit of the so-called "fine" or forfeiture, being thus ~ e d ,  cannot of 
course legally be exceeded?' Where the sentence, in the event of a conviction, 
will probably include a forfeiture of a larger amount than a moqth's pay, as 
where the accused is chargeq with the loss or destruction of public property of 
a greater value, the case should properly be referred for trial to a general court.m 

Care should especially be taken, in Imposing forfeiture with reduction, not 
to make the forfeiture too great in view of the pay of the rank to which i t  is 
to apply. Thus a sentence, adjudged a sergeant, to be reduced and forfeit 
fifteen dollars monthly pay, was declared illegal for the reason that the pay 
forfeitea, which-it was held-must be private's pay, was in excess of the 
monthly pay of that grade.= 

Should the accused be entitled to any monthly pecuniary allowance 
747 in addition to pay, to sentence him to forfeit his pay and allowances for 

a month would be an exceeding of the power of punishment accorded 
by the Article, and therefore illegal. 

Imprisonment and hard labor. In  regard to these further specified punish- 
ments, (which, as has already been remarked, are qnite distinct,) it need only 
be repeated that the court should clearly observe the limitation as to quantity 
prescribed by the Article. Thus where a sentence, " to be confined till the expira- 
tion of his term of service," was adjudged by an inferior court in a case in 
which it did not appear from the evidence or otherwise that the term of the 
soldier would certainly expire within a month from its approval, it was held 
by the Judge Advocate General that the sentence should be disapproved unless 
corrected upon a reassembling of the court. 

n T h a t  "month," where wed in the Articles, means calendar, (not lunar,) month-
see Chapter XX, ante. 

I t  may be noted that, by the Act of Oct. 1, 1890, c. 1269, s. 1, the President i s  
" authorized to prescribe specific penalties for such minor oQences aa a r e  now brought 
before garrison and regimental courts-martial ;" but this authority has not ss yet 
(1894) been exercised. 

"As to the "retained gay" that  may be included in a forfeiture imposed by a n  
inferior court, i t  is  declared in  Circ., No. 10, (H. A.,) 1893, a s  follows-" Under the 83d 
Article of War a n  inferior court-martial has power to  award a sentence forfeiting a 
speciflc amount of money equal to  the soldier's pay, including retained pay, for one 
month ; but when the sentence recites a forfeiture of pay for one month (or, in a trial by 
general court-martial, of pay for several months), without a specification of a flxed 
amount, or without expressly including the retained pay, i t  will be held tha t  the 
retained pay is not forfeited." 

See De Hart, 60. 
"Circ. No. 3, (H. A.,) 1886. 
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The imprisonment here authorized is commonly executed by confinement 
in the guard-house. Hard labor," a s  A distinct penalty, is now rarely adjudged 
by inferior courts, being mostly reserved for cases of persons sentenced by 
general courts to confinement in a military prison. 

The measure of punishment i n  general. While a soldier may be sentenced 
by an inferior court both to  forfeit a month's pay and be confined (or put to  
hard labor) for a month, the  measure of punishment imposed a t  one tduZ 
cannot legally exceed that  prescribed by Art. 83, however many or  grave may 
be the offences charged and of which the accused is convicted. Upon different 
trials, however, by the same court o r  different courts, and by different sentences 
thereby adjudged, a soldier may legally be subjected to  forfeitures and confine 
ments of which the total shall considerably exceed the month's limit." 

Up to a recent period i t  had uniformly been held that a n  exceeding by a n  
inferior court of the scope of the power of punishment to  which i t  was limited 
by the statute could not be made good by any action of a reviewing commander. 
But, in Circular No. 12 of October 6, 1892; i t  is announced a s  a decision of the 
Acting Secretary of War, a s  follows-"When a sentence of confinement o r  
forfeiture is in escess of the legal limit, that par t  of i t  which is within the  limit 
is  legal, and may be approved and carried into execution!' The practice has 

been modified accordingly. 
748 The provision a s  t o  punishments not  exclusive. The Article, in  

specifying that  inferior courts shall inflict only a certain quantity of 
three designated punishments, does not necessarily exclude, and is  not in  prac- 
tice construed a s  excluding, such courts from imposing other punishments 
suitable for  enlisted men. Thus reduction to the ranks may be and often is 
adjudged by these courts to non-commissioned officers, either as  the sole penalty 
o r  in addition to  one o r  more of the penalties named in the Article. Where 
indeed imprisonment o r  hard labor is awarded to a non-commissioned officer, re- 
duction is generally and properly imposed with it, i t  being deemed prejudicial 
to  discipline tha t  an enlisted man should be subjected to  a degrading punish- 
ment while still holding the office and wearing the chevrons of a sergeant o r  
corporal. But  dishcmorable discharge, (in view of the provisions of Art. 4,) 
can be imposed only by a general court. 

Solitary confinement, o r  confinement on bread and water diet," may also, 
(subject to  the limitation of Art. 83, a s  to  time,) legally be, and sometimes, 
though not often, is adjudged by inferior courts. These courts have in some 
cases also, for petty offences, imposed such corporal punishments a s  carrying 
logs, marching with a loaded knapsack, &c., but this class of punishments, not 
being recognized i n  par. 1019 of the Army Regulations, has become in great 
measure disused, a t  least for time of peace." A sentence " t o  be drummed out 
of the service,"-an ignominious form of discharge,-if imposed by a n  inferior 
court, would be illegal," general courts only being authorized, (by Art. 4,) t o  
discharge soldiers by sentence. 

PROCEDURE. The procedure of a regimental o r  garrison court is i n  most 
respects substantially identical with that  of a general court-martial?' The 
majority of the Articles of w a r  which relate to the conduct of a military trial 
refer in terms to " courts-martial " without distinction, and a re  thus applicable 
to the inferior equally a s  to the superior courts. Such, for example, a re  Art. 

az See G.0 .  18 of 1859. 
 
"See par. 1021, -4. R. 
 

See Chapter XX-" Restrictions by military usage." 
 
" G .  0 .  33, LJept. of the Mo., 1861. 
 

See O'Brien, 289 ; CoppBe, 40. 
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84, prescribing the oath to be talcen by the members; Art. 86, providing 
749 for the punishment of contempts; Art. 88, recogniz)ing the right of chal- 

lenge; Art. 91, relating to the use in  evidence of depositions; Art. 93, 
authorizing the granting by the court of continuances; Art. 94, fixing the 
hours of session; Art. 95, directing a s  to the  order of voting by the  members. 
As to matters not regulated by statute, the rules of the procedure and practice 
of general courts, a s  fixed by the common law of the service, a r e  ordinarily 
applicable to, and to be followed by, inferior courts. Thus i t  is  the duty of 
the senior member of the  court' to preside, preserve order, &c. ; the action o r  
judgment of the court is determined by the vote of the majority; the func- 
tion and authority of the judge advocate a r e  a s  set forth in the Chapter treat- 
ing of that  official; the rights of the accused a r e  similar to  those heretofore 
indicated a s  customarily accorded him. So, the  record of a regimental o r  
garrison court is made up and authenticated in substantially the same manner 
and form a s  that  of a general court:' and, when completed, is transmitted t o  
the convening authority.'' Such distinction indeed a s  exists between the pro- 
cedure of the inferior and tha t  of the superior court consists mainly in the fact 
that  the former is  in  general simpler and more summary than the latter. 

ACTION UPON THE PROCEEDINGS--In general. Art. 66 of the code 
of 1806, following i n  substance the earlier forms, provided that the officers 
convening regimental and garrison courts should " decide upon their sentences." 
A similar provision is not embraced i n  the present Arts. 81 and 82, but in  
Art. 104 i t  is decIared-generally-that "no  sentence of a court-martial shall 
be carried into execution" until the approval of the same by " t h e  officer 
ordering the  court," (or  " t h e  officer commanding for the time being;" 3D) 
and i n  Art. 109-also generally-that L'all  sentences of a court-martial may 

be confirmed and carried into execution" by such officer, &c. The pro- 
750 ceedings and sentences, therefore, of the  courts authorized by Arts. 

81 and 82 a r e  to be reviewed and acted upon by the commanders indi- 
cated therein respectively. The principles set forth in Chapter XXI, a s  gov- 
erning the subject of the authority, discretion, and duty r~f the Reviewing 
Officer, will apply in  general to  the action of these commanders. 

F o r m  of action. Par. 1041 of the A ~ m y  Regulations, referring to Courts- 
martial in  general, declares that  the reviewing opficer " shall state at the end 
of the proceedings i n  each case his decision and orders therein." The form 
of this action, a s  subscribed in or upon the proceedings of an inferiof court, 
is substantially the  same as that  adopted in expressing the action taken 
upon a case tried by a general court, only that  it  is  usually briefer and 
simpler. Some commanders, in approving the sentence, content themselves 
with writing and subscribing the single word "Approved," a t  the end of the 
record-a form, however, not generally advisable. 

Power t o  r e t u r n  proceedings for  correction. As in  the instance of a case 
tried by a general court-martial, the convening authority, (or his successor 

"In the original Article of 1775 and 1776, i t  i s  declared in express terms that regi- 
mental courts "shall give judgment," ahd " determine upon the sentence, by the majority 
of voices." 

87Par. 1037 Army Regs., being expressed in general terms, governs as  to the form of 
nuthentication of both kinds of courts. The statement sometimes maae, (see Coppee, 42,) 
:hat the members all  sign, i s  not correct 

"According to the general rule laid down i n  par. 1041, A. R. 
"As to the meaning of this term, and the constructian, generally, of Arts. 104 and 

109, see Chapter XSI. 
"In Lt. Col. Robertson's case, o n e ,  of the offences with which the accused was 

charged, and of which he  was convicted, was-"permitting sentences of regimental 
courts to 'be  carried into execution, without amxing his  approval to  the proceedings 
of the same." James, 828 ; Simmons 8 720, note. 
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in con~mand,) is  empowerecl to return the proceedings to the court, (reas
sembling it  if necessary,) for revision and the correction of error^.^ 

Power of pardon and  mitigation. Art. 112, in emponrering officers author- 
ized to act upon the sentences of general courts to  remit, &?., the same, adds :
"Every oficer commanding a reginlent o r  garrison i n  ull~icka regzntental o r  
garrison court-martial may be held, shall have power to pardon or mitigate 
nnv punishment which such court nbay adjudge." What has been said, there- 
fore, in regard to the nature and extent of this power in Chapter XHI  will 
in general apply here. I t  may be repeated that,  in t h e  opinion of the author, 

power is given by this Article, not only fpr the pardon or mitigalion 
751 of a punishment or punishments by the officer in command a t  the time 

of and in connection with the original action and approval, but also 
for the pardon or renlission of the same by such officer or his successor, a t  
any time thereafter before the sentence is  fully executed. The beneficial 
nature of the provision justifies a liberal construction, and the practice has 
sustained this interpretation. 

Promulgation. 'The proceedings, in  our practice, a re  published by the com- 
manding officer of the regiment, garrison, kc., to the command, in a regimental 
o r  post, Cc., general order, the form of which follows in substance that of the 
General Order by which the proceedings of the superior courts a re  commonly 
promulgated. 

Action not  subject t o  supervision. Arts. 309 and 112 17est, a s  has  been 
seen, in regimental and garrison commanders the power to confirm and execute, 
a s  well a s  pardon or mitigate, the sentences of the courts ordered by them 
under Arts. 81 and 82. Upon a familiar principle of interpretation this power 
is to be regarded as exclusive: no superior authority, therefore, can legally 
reverse o r  revise their action. The Army Regulations, indeed, of' 1833, con- 
tained two paragraphs, (numbered 898 and 899,) which declared that such 
commanders should transmit the proceedings of these courts to the department 
headquarters " for the supervision of the department commander," ancl, again, 
that llle latter might in certain cases " suspend " the  execution of the sentence. 
Par. 899, however, which contained the latter provision, was held by Judge 
Advocate General Holt Co be void and inoperative because in  conflict n i t h  the 
Articles of war, and this opinion \\\.asconcurred in by the Secretary of War.'" 
I n  the later authorized edltiorls of the Regulations, those of IS81 a ~ l d  1889, not 
only was par. 899, but also par. 898 of 1863, wlrolly omitted ; the last apparently 
a s  being subject to the same legal objection a s  the other. In the opinion of 
the author, the latter regulation was as  properly required to  be omitted a s  the 
former. An anny regulailon is  inferior in force to a n  Act of Congress, and 
such a n  Act having rested in  regimental, kc., commanders the exclusive power 

to finally act upon and fully execute the sentences of inferior courts, 
752 their action cannot, by an army regulation, be made subject to  the 

revision of suprrior or other anthority. I'ar. 898 of 1863 was thus a n  
illegal assuniption and of no effect, and has properly been abandoned. Thus, 
a t  military law, the action of the commanders authorized to pass Upon the  
proceedings arid sentences of the inferior courts is  a s  exclusive and final a s  is  
the action of the class of commanders authorized to pass upon the proceedings 
and sentences of general courts-martial. 

DISPOSITION OF RECORDS. Par. 1041 of the Army Regulations de
clares, genelallg, that-" the judge advocate shall transmit the proceedings 

-Par. 1043, Army Regs., i s  expressed in general terms, thus rnlbrnring all courts-
martial. See this subjwt as treated in Chapter XXI. 

G .  0.72 of 1S73. 
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without delay to the oBcer having authority to confirm the sentence." A 
provision of the Act of March 3,1877, directs that all records of'inferior courts 
shall, "after having been acted upon, be retahed amd filed im the judge adw- 
cute's o m  at the headquarters o f  the department cmlnancler +nw b s e  depart- 
q t  the courts were held, for two years, at the & of  which t h e  t h m  ntag be 
destroyed." This provision was enacted in view of the fact that the BIUBBU 
of Military Justice had become gradually burthened with a vast mass of such 
~ecords, the accumulation of which it was desirable to discontinue. Under 
this Act, regimental and garrison commanders, after having finally acted upon 
the proceedings and sentences of the courts ordered by them, transmit the 
records to department headquarters to be disposed of as prescribed. 

ITS XATWRE IN GENERAL Thls is a distinct species of tribunal from 
the Regimental or Garrison Court, differing from the latter mainly in that (1) 
i t  is authorized only for tlme of war, (when i t  takes the place of the regimental 
or garrison court whenever i t  can practicably be convened:) (2) that its 
sentences are not ordinarily executed by the simple order of the convening 
oliicer, but may require, to give them efPect,'t&e approval of a higher com
mander. As will be seen, however, it is assimilated to the Regimental Court 
authorized by Art. 81, being itself a simple form of regimental court provided 
for periods when a summary disposition of cases of minor offenders is especially 

called for.* 

753 THE IAW ON THE SUBJECT. This special agency for the admlnis
tration of military justice was inaugurated during the late war by the Act 

of July 17, 1862, c. 201, s. 7. The provisions of this statute were incorporated 
in the code of Articles of 1874, and the existing law relating to this court is 
contained In Arts. 80,83 and 110,as follows:

"ABT. 80. In  time o f  war a fleM o-r m y  be detJled C every reghnmt, to 
try soldiers thereof for off- not capital; and m eoZdkr, 8-g d h  lris 
regintent, 8haW be t&d by a regimental or garrieon oour tmr th l  whm a lleki 
oflcer.of his regiment may be so detailed. 
"AUT.83. * * * * * * Field o m s  d 6 t W d  to try oflenders shall not h u e  

power to try capjtal cwes or comm~irrsbned oncere, or to inflht a flw w
ceeding one morcth98 pay, or to Cmprison, or put to hard labor any mmcomm48
eioned oflcer or soldier for a longer time than one month. 

"ART. 110. No sentence of  a fleld omer,  detail& to try 8oldCers of h e  regi- 
ment, shall be carried into mecution, until the who& proceedkg8 shalt hame 
been approved by the brigade co.mmander, or, in  w e  there be no brigade corn 
mander, by the commmding oflcer o f  the post." 

Art. 83, whjch applies alike to all inferior courts, have been filly considered 
in the flrst part of this Chapter, in treating of the Jurisdiction and Power of 
punishment of Regimental and Garrison Courts. 

-Except as  to the formality required for the exemtlon of its sentences, thh court re
sembles the ''Drum Head," or " Field Court-Martial," formerly known in the Bngllsh 
pra&ce. As to the existence and procedure of this summary tribunal, which was held, 
wlthout regard to the usual forms, in "cases supposed to require an Immediate ex- 
ample," see reference in Adye, 97 ;Mil  Law of Eng., 66;  Simmone g 251 ;Hough, 286; 
Id., (P.)554, 683, 686-7, 797-9 ; IYAguilar, 77 ; Gov. Wall's Case, 28 How. St. T.,161 ; 
l'icton's Case, 41 Hansard's Debates, (3) 1271, 1273. That a resort to a Drum Head 
Court was considered to be permissible only in an emergency, a s  durlng war or the o c  
casfon of a mutiny, see case of Col. Allan, convicted ot the oEence of employing such a 
court in cases not justifying it. Hnnsard, N. 8., vol. VIII, p. 490. Debate in Ho. of 
Corn., 1823. No such court has ever been sanctioned in our law or practlce. 

http:"AUT.83
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CONSTITUTION OF THE COURT. The Articles a r e  silent a s  to the officer 
by whom the Field Officer may be detailed a s  a court. Following, however, the 

analo,? between this and the Regimental Court, i t  would seein clear, 
, 754 a s  held by Judge Advocate General Holt," that  i t  was intended that the 

regimental commander should make the detail where practicable; i. e. 
where th&e is, besides himself, at least one other field officer of the regiment 
present and serving with it. In  the absence of such a n  officer, the court, (the 
regimental commander not being authorized to detail himself,) must, if de
tailed a t  all, be detailed by superior authority; and it may be inferred, from 
the provision of Art. 110 in regard to the taking of action upon the sentence 
by the brigade (or post) commander, that  such commander would be, under 
the circumstances indicated, the proper authority to make the detail." Upon 
this point the law is incomplete. In practice, Field Officers' Courts, where re- 
sorted to, have commbnly been detailed by commanders of regiments. Where 
i t  has-been impracticable to convene them on account of the want of material, 

- or where, because the regiment was not embraced in a brigade or post com
' mand and i ts  sentence could not therefore be executed, it would have been 

futile to have done so, the ordinary regimental or garrison court, or a general 
court, has  been convened instead; and, in convening the former court, the 
order, in  view of the concluding provision of Art. 80, has  usually specified in  
terms that  it was "impracticable to detail a Field Officer." 

It is evident that an officer having a command which is less than a regiment, 
or which though greater does not embrace a regiment, is not empowered to 
detail a Field Officer under Art. 80. 

COIEPOSITION. The court must consist either of a colonel, lietenant-col- 
. 	 onel, or major, or of an officer who, though of a lineal rank inferior to major, 

has  the brevet rank of a field officer and has been duly assigned to duty accord- 
ing to his brevet rank. Such assignments, however, a re  rarely if ever made 
in regiments, and, in practice, the, (or a,) major of the regiment has  commonly 
been detailed for the court. A captain, who is merely acting a s  major, cannot 
legally be so detailed. 

Further, from the terms of Arts. 80 and 110, i t  is clear that  the 
755 Field Officer must be a regimsntbl officer and an officer of the regiment to  

which the parties tried belong, and that  a staff o m e r  is not eligible for 
the detail. 

JURISDICTION. As has  been remarked, the jurisdiction of the Field 
Officer is restricted to time of war. He cannot therefore legally be detailed 
under Art. 80 in time of peace. As t o  the persons within his jurisdiction, these, 
a s  indicated by the Article, a r e  the  enlisted men of the regment in  and for which 
he is detailed a s  a court. The regiment is the exclusive field of h i s  jurisdic- 
tion and its limit. While he may try soldiers of the different companies of t h e  
regiment though serving a t  separate stations, &c., provided they a r e  all under 
the command of the regimental commander, he may not t ry  members of the 
regiment who a re  detached from i t  and serving with other and distinct com- 

-iiimds. In  brief, both a s  to offenders and offences, his jurisdiction is  identical 
with that, heretofore defined in this Chapter, of the Regimental Court of three 
offlcers authorized by Art. 81. 

POWER OF PUNISHMENT. The authority also of the ~ i e l d  Officer to 
award punishment upon conviction is made, by Art 83, the same a s  that  vested 
in the other inferior courts and already considered in this Chapter. 

DIQH~ST,90-91. 
 
"In some instances during the late war, department commanders detailed these 

courts or ordered them to be detailed. See G. 0. 24, Dept. of the Cumberland, 1362; 
Coppee, 43. 
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PROCEDURE-No oath required. Neither the S4thM nor other Article 
of the code requires that the Field Officer shall be specially sworn as  a court, 
and in practice he has  never been sworn a s  such. 

No judge advocate detailed. Under the general authority of Art. 74, a 
judge advocate may probably be a s  legally detailed to attend a Field Officer's a s  
a regimental or garrison court. I n  practice, however, no judge advocate o r  
recorder has ever been so detailed. The Field Officer himself performs the 
whole duty of the court-conducts the investigation and keeps the record. 

T h e  form of t h e  record. The original Act of 1862 expressly prorided that  
the Field Officer 'L shall make a record of his proceedings," and Art. 110 

756 declares that no sentence adjudged by a Field Officer "shall be carried 
into execution until the same shall have been approved b y  t l ~ e  brigade 

commander," kc. As to  the record of proceedings to be made by the Field Offi- 
cer, this, in view of the summary nature of his action, need only be, and has 
in practice been, of a brief and simple character. Unlike the records of other 
inferior, or of general, courts, his record does not ordinarily set forth the 
testimony, when any is  taken, nor does i t  contain any reference to the afford- 
ing to  the accused of an opportunity for challenge, the Field Officer not being 
liable to challenge. I n  other respects t h e  record will properly follow the 
essential features of the records of other courts, setting forth such particulars 
a s  a re  requisite to exhibit the authority and the action of the Officer. I t  mill 
thus properly recite the order of detail, the names, &c., of the offenders tried, 
their offences as  charged and their pleas, the findings of the court and the 
punishments adjudged upon conviction; the whole being authenticated by the 
Officer's signature. 

ACTION UPON T H E  PBOCEEDINGS. Art. 110, in making it essential 
to the legal execution of the sentence that the proceedings shall first be approved 
by the brigade, (or, if there be none, the post,) commander, is construed, upon 
the familiar principle of expressio unius exclusio alterius, a s  confining the 
authority of approval to the particular commanders named,--excluding there
from, for  example, a divisiom or department commander." Where, therefore, a 
regiment is  a part neither of a brigade nor a post command, i t  will, a s  already 
remarked, be quite useless for the regimental commander to detail a field officer 
as  a court, since no punishment adjudged by him can take effect: some other 
court will therefore properly be resorted to. 

The Article requiring that  the proceedings and sentence, to  be operative, 
shall be approved by the brigade (or post) commander, it'follows that  where 

he diuapproves the proceedings, the same, a s  in the case of the proceed- 
757 ings of a general court, a re  rendered nugatory 48 and no punishnlent can 

be enforced. Where the proceedings a re  approved by such commander, 
the execution of the sentence will in general properly be devolved upon the regi- 
mental comnlander. 

PARDON AND MITIGATION. The present Articles of war-in Art. 112 
or  elsewhere-fail to authorize the convening officer or other military com

"The " regimental " court referred to in  this article i s  evidently the  old regimental 
court of three otiicers, o l  Art. 81 ; the only one in existence when the original of Art. 8 4  
was enacted. 

"Proceedings of Field Officers' Coiirts have indeed been published aa acted upon and 
approved by department (and district) commanders in  sundry General Orders, of which 
the greater number were G .  0.of t l ~ c  First Mil~tary District, of 1868-9. This was, how- 
ever, before the publication of the Articles of 1874, in which the law on the subject of the 
action upon, the proceedings of these courts is more succinctly expressed than in the 
Act of 1862. 

"Except of course that they may bi, pleaded a s  a " former trial." See Chapter XVI, 
ante. 
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mander, or the Field Officer, to pardon or mitigate l~unishiiients awarded by 
the latter.'' 

111. THESUMMARYCOURT. 

This Court, of which the title is taken from that of courts of the same 
name, (but otherwise quite different, especially in their composition and power 
of  punishment,) in the British law and our own Naval code, was established by an 
Act gf Oct. 1, J890, c. 1259, s. 1, (entitled ''An Act to promote the administra- 
tion of  justice in the Army,") which provides as follows-" Tl~cct hereafter 
in time o f  peace a61 enlisted nben charged with offemes now cognizable by a 
garriso?t or regimental court-martial shall., within twmty-four hours from the 
time of  thsir arrest, be brought before a summary court, zohich shall consist 
of the line oflcers second in rank at the post or station or of the command o f  
the alleged offender, and at stations where only ofJicers o f  the staff are on duty 
the oficerrs second in  rank shall constitute szcch court, who shall have power 
to administer oaths and to hear and determine the case, and zol~en, satisfied o f  
the guilt of the accused party adjudge the punishment to be inflicted. There shall 
be a surnnmvy court record-boot or docket kept. at each military post, and in  the 
field at the headquarters o f  the commtamd, in .which shall be entered a record 
of at6 cases heard and determhd and the action ha& thereon, and no sentence 
adjudged bv  said summary court shall be esecuted until i t  shalT have been ap- 
proved by the post or other c o m n d e r :  Provided, That when but one cona
missioned oflcer i s  present with a conzmand he shdl  hear and finally dater-

mine such cases as require summary action: Provided fitrti~er, * * * 
758 That any enlisted ?nun charged zuitl~ an offence and brought before such 

summary court may, if he so desires, object to a hearing an& detemina- 
tion of his case by such court and request a trial by court-martial, which. re
quest shall be granted as o f  right, and when the court is  the accuser the oasa 
shall be hard  and determined by the post-conimander, or by regimental or gar- 
rison court-martial: And provided further, That post and other convmanders 
shall, on the last day o f  each month, make a report to the department head- 
quarters o f  the number o f  cases detemnined by summary court during the month, 
setting forth the offences committed and the penalties awarded, which reports 
shall be filed im. the o m e  of the judge advocate o f  the department." 

An amendatory Act of  July 27,1892, provided-" That the contnzanding oficers 
authoyized to approve the sentences of  summary courts, shall ha,z;e the power 
to remit or mitigate the sawte." 

PURPOSE OF THE COURT-Exceptions to i t s  use. This court is in
tended as a substitute, in time of peace, for the regimental or garrison courtm- 
mainly as a substitute for the garrison court in post commands. Inasmuch as 
the Act declares that, " in time o f  peace, all enlisted men, charged with offences 
cognizable by a garrison or regimental court-martial," shall be brought bdore 
this court for trial, except under certain circumstances further specified, it 
results, and has been so ruled by the Secretary of War," that whenever, ( i n  
time of  peace,) a garrison (or regimental) court is  ordered in the case of  an 
enlisted man, the order should state the fact which brings the case within one 
of  the excepted classes, "and thus makes it a legal court." Thus the order 
should specify either that the accused, having been "brought before" a sum- 

4pThe "regimental" court referred to  in Art. 112 is evidently the court, commonly 
designated by that title, authorized by Art. 81. See note ante, as to the "regimental" 
court referred to in Art. 84. 

"See opinion of Solicitor General of March 14, 1892, published in  G. 0. 27 of 1892. 
Circ. No. 9, (H.  A.,) 1891. 



mary court, "objected to  a hearing and determining of his case by such a court 
and requested a triaI by a "  regimental or garrison court, a s  the case may 
be, (which request the  Act declares is to be "granted a s  of right; ") or i t  
should set forth that  the officer composing the summary court which would 

have tried the case is the " accueer "" therein of the accused, in which 
759 contingency the Act d e c l a m  that  the case "shall be heard and deter- 

mined (by the post commander o r )  by a regimental o r  garrison court- 
martial." A third instance would be that-not provided for by the Act o r  
other statute, but initiated by par. 264 of the Army Regulationsm-where the 
accused, being a sergeant, objects to  be tried by a summary (or  other inferior) 
court;  in  which case it is  declared that  he  shall not be so tried except by 
special permission of the authority competent to order his trial by general court- 
martial. But  this regulation is a t  variance with the provisions of the  Act, since 
under the Act a nolicommissioned officer i s  amenable to  trial in the same man- 
ner and to the same extent a s  a private soldier, and therefore without any 
reference to  the department or a ther  commander, such a s  is indicated, being 
necessary or  material. 

CONSTITUTION. The sumrhary court, like those for which it is a substi- 
tute, will be ordered either by the commander of a regiment or "corps," or by 
a post commander-in general by the latter. The Act seems also to  contemplate 
the  possibility of a command other than a regimental, or corps, or post com- 
mand--one answering for example'to that of a "place where the troops consist 
of different corps," epeeifled in Art. 82, of which the commander may be 
authorized t o  convene a summary court;  but such a contingency must be a rare 
one in a time of peace. 

COXPOSITION. Under the provisions of the Act of 1890, a summary court 
will ordinarily consist of the  line officer second in rank a t  the post, station, 
o r  command of the offender. Or, where there are  only staff officers on duty 
a t  the station, i t  will consist of the staff officer second in rank.M The presence 
however of a line officer on duty a t  the same post will render a staff o@cer 
also on duty there ineligibie to  act as such court; thus  he cannot legally sit 
a s  such where the post commander is a linz offlcer. Where there i s  "but  one 
commissioned officer present with a command," that  officer, who will neces
sarily be the corllmanding officer, will officiate a s  the court. So, where a line 

(or staff) officer, second i n  rank, detailed a s  the court, is the "accuser " 
760 of the party to  be tried, the court must be composed of the post cop- 

mander, who will thus detail himself. I f  indeed the post commander, 
being the only officer present with the command, occupies the attitude of ac- 
cuser, there can be no summary court, and the case under the Act must go t o  
a garrison or regimental court." But, unless specially requested, a garrison, 
kc., court will not be Iegal where the post commander can officiate. 

JURISDTCTION. It is clear from the terms of the Act that  the jurisdic- 
tion of the summary court is intended to be the same a s  that  of the regimental 
or garrison court, subject to the  same limitations a s  prescribed i n  Art. 83. I t  
has legal cognizance, therefore, of all  offences committed by enlisted men of 
the command of the convening authority which would be cognizable by a gar
rison or regimental court. The classes of offences which are  excepted fro'm its 
jurisdiction a re  thus the same a s  those specified in considering the jurisdiction 

'See thfs term deflned in Chapter VI. 
"As amended by Q. 0. 67 of 1893. And see 0. 0. 47 of 1894. 
"The medical oftlcer second in rank at a hospital post, (where there were no line 

omcers,) would thus be eligible for this court. 
=See Circ. No. 1, (H. A.) 1891. 
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of the other inferior courts. I t  has been ruled that  a s  the jurisdiction of the 
summary court extends to enlisted men only, the discharged soldiers held. a s  
convicts a t  the late Military Prison, a t  Leavenworth, Ks., being civilians, were 
not amenable to trial by such court. 

PROCEDURE. I n  General Order No. 29 of 1891, i t  is  directed a s  follows- 
" Soldiers against whom charges may be preferred for trial by summary 
courts shall not be confined in the guard house but shall be placed in arrest in  
quarters, before and during trial and while awaiting sentence, unless in par- 
ticular cases restraint may be deemed necessary." This direction is repeated 
in almost identical language in the more recent G. 0. 16 of 1895. 

The Act of 1890 provides that  such soldiers shall be brought before the sum- 
mary court "within 24 hours from the time of their arrest!' It has been re- 
marked i n  Orders that  the limit here specified i s  not twenty-four hours from 
the commission of the offence but from the arrest only, and that a s  arrest may 
be deferred in the discretion of the commander, the period between offence and 
trial may thus be considerably prolonged beyond twenty-four hours without 
affecting the legality of the proceedings. The provision is  a directory one, not 

one affecting jurisdiction, and it has been held by the Secretary of War 
761 that  it is for the responsible commanding officer, not the  court, to determine 

when cases should b e  brought to t r ia l ;  and that  a delay of more than 
twenty-four hours in  causing a n  offender to  appear before the court is not 
pleadable in defence by the accused, though if such delay be protracted, the 
fact may well be put in evidence a s  ground for mitigation of punishment." 

: It is further declared, i n  the same connection, a s  follows-'' Summary courts 
should be opened a t  a stated hour every morning, except Sunday, for the 
trial of such cases, if any, a s  may properly be brought before them. Trials 
should be had on Sunday only when the exigencies of the service make i t  neces- 
sary." " 

In G. 0. 47 of 1894, i t  is  directed that-" When charges a re  preferred against 
a n  enlisted man for offences cognizable by inferior courts-martial, they will 
be  laid before the post commander, who, if h e  thinks that  the accused should 
be tried, will cause him to be brought before the summary court. Here he 
will be arraigned and allowed to plead, according to the  practice of courts-
martial." Unless he pleads guilty, "witnesses will be sworn and evidence 
received, the  accused being permitted to testify i n  his own behalf and make 
a statement ;but the evidence and statement will not be recorded." The officer 
acting a s  the court "shall," to  cite from the Act of 1890, " have power to  
administer oaths and to hear and determine the case, and when satisfied 
of the guilt of the accused party, adjudge the  punishment to be inflicted." 
The oaths here referred to a r e  those of the witnesses: though the  trial officer 
is not himself sworn, the witnesses must be. 

By further decisions of the Secretary of War, it is held to be " the  duty 
of the officer who brings charges before a summary court for trial to submit 
evidence of previous convictions, or to  cite them when m e  convictions have 
been by the same court."" I n  G. 0. 47 of 1894, it is declared that " the  
proper evidence of previous convictions by summary court is the copy of the 
summary court record furnished to company and other commanders, or a 
copy of the summary court record specially furnished for the  purpose 

68 Circ. NO.2, (H.A.,) 1891 ;DO.of 1892. 
 
Circ. No. 2, (H. A.,) 1891. 
 

5 Circ. No. 2, (H.A.,) 1892. 
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762 and certified to be a true copy by the post commander or adjutant." 
But, a s  remarked in the Circular cited of 1892, the officer acting as 

the court "may take judicial notice of what appears upon the record of his 
own court." 

PUNISHMENT. The power of punishment of the summary court is  the 
same a s  that  of t h e  other inferior courts, and i s  thus subject to  the limita
tions prescribed by Art. 83. So, in view of the provision on the subject con
tained in Art. 4, i t  cannot adjudge dishonorable discharge. The authority 
which the Act of 1890 vests in the President " to prescribe specific penalties for 
such minor offences as a r e  now brought to trial before garrison and regi
mental courts-nlartial," h a s  not been exercised further than by the  Wing of 
sr~axin~urnpunishments, by G. 0. 21 of 1891, (amended by G. 0. 16 of 1895,) 
made pursuant to the Act of September 27, 1890. 

ACTION. I t  is  further provided in the Act establishing this court that
''No sentence adjudged by said summary court shall be executed until it 
shall have been approved by the  post or other commander "-a provision sub
stantially equivalent to tha t  of the 104th Article of War. The power of 
disapproval includes of course disapproval; and we have see11 that the com
manders authorized to approve the sentences of such courts may now also 
"remit o r  mitigate" the same. In  G. 0. 47 of 1894, i t  is announced that
"When a post commander sits a s  a summary court, no approval of the sen
tence i s  required, by law, but he should sign the sentence as  post commander 
and date his signature." 

RECORD. A form for the record of a summary court is prescribed in G. 0. 
47 of 1894, for which blanks are  furnished from the Adjutant General's Office." 
It sets forth in  each case the nnme, &c., of the  accused, the charge or charges 
with a synopsis of the specifications, the finding, the sentence authenticated by 
the signature of the trial officer, and the "action of commanding officer with 

date and signature." The testimony, a s  we have seen, is not recorded. 
763 The trial ofiicer keeps his own record, but may he assisted by a clerk 

from the Post Adjutant's Office when requisite." 

DISCRETION I N  THE USE OF THE SUMMARY COURT. While the 
institution of this court provides a ready and effective means of trial and 
punishment for minor offences, i t  is yet not essential that  i t  should be resorted 
to in  any case, and i t  i s  discretionary with the proper commanding officer to 
determine what cases shall be referred for trial thereby, and what ones shall 
be disposed of by the exercise of the disciplinary power of " admonition or the 
withholding of privileges and indulgence^."^' But, a s  i t  is remarked by the 
Major General Commanding, in an Order of 1892 'Yi'The increasing number of 
trials by summary court and the trivial character of many of the offences tried 
indicate that  commanding officers frequently fail  to make use of this power. 
They a re  therefore reminded that i t  is their duty to use all reasonable means 
to prevent the occurrence of delinquencies rather than to punish them. I n  
the discharge of this duty they may not only deprive unworthy soldiers of 
privileges, but take such steps a s  may be necessary to enforce their orders. 
I t  is  believed that  the proper use of this power will make i t  unnecessary to  
h r i ~ ~ g arebefore thc sumnary court many of thc trifling delinquencies which 

ss In G .  0. 16 of 1895, it i s  dfrectcd that-" in the cases of conviction by summary 
court, * a duly authenticated copy of the record of said court shall be deemed 
sufficient proof." 

Oo Circ. No. 9, (H. A. , )  1894. 
Circ. No. 1, (11. A,,)  1801. 

e2Circ. KO. 13, (H. A,,) 1891. 
G. 0. 73. 
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now made the subject of t r ia l ;  indeed, that  such trifling delinquencies will in 
great measure be prevented. Department commanders will see that  their sub- 
ordinate commanding o5icers fulfill their duties in this regard." 

MILITARY BOARDS. 

Reside the Boards of govel.ninent, examination, inspection, investiga- 
764 tion, constituted by law or convened from time to time by the 

President or military superiors in the exercise of their commands, and 
not calling for special notice in this treatise, there are  two more important 
species of Boards, one authorized by statute and one by army regulation, of 
which brief mention should here be made. These are  Retiring Boards and 
Boards of Survey. 

T h e  law on the subject. The matter of retirement in the army, which is a 
forin of compensation for public service, is, like the matter of pay, regulated 
by positive e n a ~ t m e n t . ~  Retiring Boards a re  bodies constituted and empowered, 
and whose duties are prescribed, under and by Sections 1246 to 1253 of the 
Revised S t a t ~ t e s . ~  These statutes provide-that the Secretary of War, under 
the direction of the President, shall. from time to time, assemble such boards, 
of from flve to nine officers, two-fifths uf whom shall be medical officers; the 
members other than medical to be, " as fa r  a s  may be, seniors in rank to the 
officer whose disability is inquired o f ;  "-that '' the members of the board shall 
be sworn in every case to discharge their duties honestly and impartially ; "
that the board, for the purposes of the investigation of the matter of the 
disability and incapacity of officers, " shall have such powers of a court-martial 
and of a court of inquiry as  may be necessary; "-that the board shall find 
upon the questions of the incapacity for active service of the officer, the cause of 
his incapacity, and whether or not such cause was an incident of the service;- 
.that the approval of the President shall be necessary to give effect to the finding 

of the board;-that the President, in approving, shall re t i le  the officer 
765 f rom active sewice merely, (if found .to have been incapacited by an 

incident of the service,) or, (if not so found,) may, in his discretion, 
"wholly ret ire" him, i. e. drdp him from the army, and remit him to the status 
of a civilian ; "-that no officer whose case is inquired into by a retiring board 
-

As, fo r  example, tbe hoards authorized or  recognized in the  Rev. S t s ,  Secs. 1160. 
1172, 1196, 1206, 1208, 1214, 1326, (Academic Board of the Military Academy,) 1327, 
(Board of Visitors to  the Academy,) 1345, (Board of Commissioners of the Mihtary 
Pr ison;)  and In the Acts of June  23, 1874, June  18, 1878, &c ; also the  Board of 
Ordnance and Fortification, established by the  Act of Sept. 22, 1888; the  Boards for 
the  examination of otlicers for promotion, authorisrd by the  Act of Oct. 1, 1890; the 
Boards for the  exsinination of eqlisted men for appointment a s  officers, authorized by 
the  Act of July 30, 1892, and regulated by G. 0. 79 of 1892; t he  Board fo r  the  inspection 
of recruits, provided by par. 928 A. R., a s  amended by G. 0. 42 of 1893; and sundry 
lesser boards. With these also a re  to  be classed the  Post  and Regimental Councils of 
Administration, (Art. XXXIII, A. R.) As to  these las t  see Kautz, Custoum of the  
Service, 158-169. 

"See McBlair v. U. S., 19 Ct. Cl., 528. 
=Similar provisions a s  t o  naval retiring boards a r e  contained i n  Secs. 1448 to  1453, 

Rev. Sts. 
It may be noted t h a t  ~e t l r emen t  on account of age o r  duration o f  service Is a pro

ceeding.wholly distinct from retirement for disnbility a s  ascertained by a board: for  the 
former no inqlilry i s  necessary other than  a reference t o  the  officer's military record. 

"As t o  the  effcct of "wholly retiring," a s  a form of summary d~smissal ,  see Miller 
v. U. S., 19 Ct. Cl., 353, also past, Chapter XXV-" Nipety-Ninth Article." 

616156 0 - 44 - 32 
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rhall be retired "without a full and fair hearhg'' before the board, If he 
iemand it. 

Composition. The provision, above'cited, of Sec. 1246, that the members, 
)ther than medical, " shall, a s  f a r  a s  may be," be " seniors in rank to the officer 
vhose disability i s  inquired of," is analogous to the provision of the 75th 
lrticle of war in regard to the rank of the members of a court-martial, and is 
.o be similarly c o n ~ t r u e d . ~  As in that  case it  is to be considered that the 
;tatute is directory only upon the convening authority; that it  is for him to de- 
:ermine the matter of the rank of the members ; and that his detail of officers for 
che board, a s  shown by his order, is conclusive evidence that, so f a r  a s  the 
nterests and exigencies of the service have permitted, seniors in rank have 

%en selected. 
Swearing of members. The statute,-Sec. 1247,-though requiring that the 

members shall be sworn, does not specify how or by whom. No provision is 
coade for a judge advocate or recorder, nor is  the senior or the junior member 
?mpowered to qualify the others. In practice, however, a recorder is  detailed. 
with the board; and inasmuch as, by Sec. 1248, the board is  invested with the 
"powers" of a military court, the swearins is in general proceeded with a s  
tndi~ated in the 117th Article of war. Following, however, the terms of 
Sec. 1247, the members need but to be simply sworn " to  discharge their duties 
nonestly and impartially." 

Powers. The provision that the board "shall have such powers of a court- 
aa r t i a l  and of a court of inquiry a s  may be necessary," kc., is indefinite, but 
has given rise to but little questlon in practice. Construing it in connection 

with the other provisions cited, its evident intention is seen to be that the 
766 board shall have and exercise such powers of a "court" a s  may be 

requisite to insure a full investigation, to affor'd a fair hearing, and to 
enable it satisfactorily to determine the questions referred. Thus it  is prop- 
erly authorized and empowered to call for and entertain such,testimony of 
witnesses, depositions, documents or papers, a s  may be material to establish or 
illustrate the nature or extent of the d i ~ b i l i t y , ~  to pass upon questions of ad- 
missibility of evidence, to grant continuances, to give the officer ordered before 
it  a reasonable opportunity of defence if desired, to find and report in his 
absence if he fail to appear; and further to determine the relevancy and validity 
of challenges to i ts  members and punish acts in the nature of contempt, accord- 
ing to Arts. 86 and 88, if necessary to an impartial and complete inqui y. 'i But 
the board cannot entertain a charge of a military offence a s  such, nor assume 
to try. The disability which it is to inquire into is a n  existing physical or men- 
tal incapacity, not a moral defect or a criminal amenability. If the case be 
one calling for trial and punishment, i t  should be referred to a court-martal.1° 
The hearing. I n  view of the provision of Sec. 1253, in regard to the "full 

and fair hearing" to be afforded, the board will properly give every officer 
ordered before it  suCh a hearing if he desire one:-allowing him to introduce 
all reasonably material evidence a s  to the causes and circunistances of the 
alleged disability and his acts and record i n  the service, to cross-examine 
witnesses and interpose objections to testimony offered on the  part of the  
military authorities, to be assisted by counsel, and to make, argument or state- 
ment. There will, rarely, however, be an issue before a retiring board where 
the officer is ordered before i t  uDon his own a~wlication: otherwise n e r h a ~ s  

See Chapter VII-" Composition of General Courts Wartlal." 
-The investigation is not aEected by the statute of limitations-Art. 103. 
loCompare Sec. 1450, Rev. Sts., as to the Nav?]. 
"As to importance of such hearing, see 16 Oplns. At. Qen., 20. It may be remarked 

that the law of this opinion i s  somewhat questionable, in the light of later opinion8 and 
rulings. See poet. 
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where the proceeding is in invitdcnt.a In the latter case, if upon due notice the 
officer fails to appear, he will be held to have waived his right to a hear

767 ing,'' and he cannot take exception to a conclusion arrived a t  in his 
absence. 

The  flnding. Though Sec. 1250, Rev. Sts., refers to the finding a s  the 
"decision of the board," and Sec?. 1248 authorizes the board to " determine the 
facts," i t  is clear, from these sections and See. 1249, that the finding is but in the 
nature of a recon~mendation,without force or effect unless approved by the 
President and acted upon by him accordingly. Like a court-martial, the board 
may reconsider and modify its finding a t  any time before transmitting its "pro
ceedings and decision" to the Secretary of War, under Sec. 1250."' 

Action. The action of the President is  prescribed by Secs. 1251 and 1252, 
a s  above indicated. In  any case in which, in his judgment, the investigation 
has not been cpmplete, o r  the finding is not justified by the facts, he may, 
before acting thereon," return the proceedings to the board for a further in
quiry or hearing, or a correction of its conclu$ions, a s  in a case of a court-
martial. But not being a court, and the inquiry not being a trial, the board, 
upon such revision, may, and should if so directed, reexamine former wit
nesses or take new testimony. 

I t  is  now fully settled that  where the President has  finally approved the 
finding of a retiring board, and has acted thereupon by making his order re
tiring the officer in one of the forms authorized by the statute, his power is 
exhausted. He cannot then reopen the case, nor, though the order made was 
mistaken or unjust, can he revoke it and substitute another otherwise retiring 
the officer. I f  he does so, the second order will be void and itloperative. The 

action of the President, whose authority in  such a case is, in the 
768 language of the Supreme Court, "wholly dependent upon the letter of 

positive enactment," is "equivalent to  i h e  judgment of an appropriate 
tribunal upon the facts a s  found, and cannot be disturbed." If injustice has 
been done, relief can be afforded by Congress alone." 

ml'Wben the president approves and acts upon the report of a retiring board." and 
makes his order retiring the olTieer, " h e  thereby determines that  the omcer has had 'r 
full and fair hearing.' Such determination must be assumed as the basis 
of his order." Miller v. U. S., 19 Ct. Cl., 339,349. 

lSThat the board is  not empowered to modify i ts  flnding after i t  has been com
pleted and the board has thereupon adjonrned-as held, in a naval case in 16 Opins. At. 
Gen., 104-is not regarded an an accurate statement of the law. A court-martial of the 
army may modify a t  discretlon, and reverse, i t s  finding, after completing it, provided 
the report is still with it, and not transmitted to the reviewing authority; and the 
same rule should apply here. Sec. 1452, Rev. Sts., relating to the disposition of the 
proceedings of retiring boards of the navy, corresponds to See. 1250 of the law govern
ing retiring boards of the army. 

74He'cannot of course do so alter he has approved and acted on the reporr. Miller v. 
U. S., 19 Ct. Cl., 338. 

"U. S. v. Burchard, 125 U. S. 179-180 ; Id., 19 Ct. CI., 138 ; Potts v. U. S., 125 U. S., 
175;Miller v. U. S., 19 Ct. Cl., 338;McBlair v. U. S.,Id., 529: 19 Opins. At. Gen., 203. 
"The flnding of the retiring board, approved by the President, is the judgment of the 
tribunal created under the law to determlne such questions." Potts v.  U. S. " The 
finding, approved by the Prealdent, flxes the fact that  a n  olcer's incapacity was or was 
not caused by, the service, and the fact once flxed cannot be reviewed." Burchard v.  
U. S., 19 Ct. Cl., 138. "Upon the report of the Board the Plesident had the right to  
adopt one of three courses with the claimant; h e  could disapprove the flnding, and 
thereby retain the clalmant fn the active service, retire him from active setvice, or 
wholly retire him from the Army, a s  he might determine. He had a power to exercise 
in the disposition of the report, and his actton thereon made in  law the complete 
exercise of the full measure of authotlty provided by the sthtute. I t  i smot  a cont4nu
in0 power, but is  performed to the extent of i t s  existence by the one act of the Presf
dent." McBlalr v. U. S., p. 838. And compare Ee parte Randolph, 2 Brock., 473; 
people v. Waynesville, 88 In#.,470, dted 3n 19 Oplhs., 208 
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These are  advisory boards, composed generally of three officers, authorized 
by the Army Regulations to be convened by commanding officers, for the pur- 
pose of investigating the cause and fixing the responsibility in cases of de
ficiency or damage of public property entrusted to  officers or soldiers, or 
furnished for military use; of fixing and recommending amounts of stoppages 
or debits therefor; of verifying discrepancies, if any, where such property is 
transferred from one officer to anokher; of making inventories of such property 
when required to be abandoned or when the officer in  charge has deceased, and 

' 
for other purposes indicated in  the Regulations. 

The regulations on the subject are  mainly contained in Title LX of the 
Army Regulations of 1889.'' These regulations a re  so specific a s  to call for but 
little comment. 

Province and  d u t y  in general. The main object and use of a board 
769 of survey is to decide whether a certain officer, soldier or other person, 

shall be charged with the amount, (fixing it ,)  of a particular loss, de- 
ficiency, or damage to public property, or relieved from liability therefor."" 
or to determine u question of responsibility for property a s  between two or 
Inore officers, soldiers, or other persons. While such a board is not a court and 
cannot try, convict, or acquit, but can advise o r  recommend only," i t  may, like 
a court of inquiry, report facts and conclusions which will properly form the 
basis for a military charge or  a civil prosecution. I t  is important, therefore, 
that i t  should in~estigate,~'  a s  thoroughly a s  it$ want of power to swear wit- 
nesses will permit:' and report, the full testimony bearing upon the question a t  
issue. Thus where public stores received a t  a military station are  found to be 
deficient or damaged, the board of survey, (which should be convened without 
delay,) should make so extended and complete an investigation as  that i t  shall, 
if practicablr, satisfactorily be 111ade to appear from its report what party,- 
whether original sender, intermediate forwarding officer, contractor for supplies 
or transportation, common carrier or other- agent, or consignee or actual 
receiver,-is the person really accountable for the loss, damage, or demurrage." 
To facilitate the solution of the question, the board shoilld annex to their 
report all material bills of lading, invoices, and receipts, specify the routes and 

modes of transportation, state t h e  names and marks on the packages, &c." 
770 If  the loss was the fault of no person, but was incurred through the 

"And see also pars. 117, 751-753, 781, 782, 787; G. 0.11, 37, and Circ. No. 9, (H. A.,) 
of 1890 ; G. 0.6 of 1891 ; Circ. No. 22, (H.  A.,) 1893;G. 0.10 of 1894. 

See pars. 117, 751, 781, 782, 787, 788, 893. 
76 See pars. 793, 797. 
m" They will rigidly scrutinize the evidence especially in those cases wherein property 

is alleged to have been stolen or embezzled," (par. 790.) 
80The ruling of the Judge Advocate General, tha t  boards of survey a re  not empowered 

to swear either themselves or witnesses, a s  published in G. 0. 68 of 1873, is now 
incorporated in the Regulations, par 792. 

81Circ. 6,Dept. of Texas, 1865; G. 0. 15, Id., 1871; G. 0. 32, 52, Dept. of Dakota, 
1867 ; Do. 12, Id., 1870 ; Do. 87, Id., 1873. 

A contractor cannot be bncmd, without his consent, by the report of a board of survey. 
See Heathfield v .  TJ. 8.. 8 Ct. Cl., 913. Otherwise where he has stipulated in the con
tract to  be so bound. ~ n ain such case, the report, if not objected to by the contractor 
when a copy is furnished him. will subsequa ntly be supported as  sutacient by the courts, 
though i t  merely consist of a conclusion without statement of evidence or reasons. 
U. 	 S. v. Shrewsbury, 23 Wallace, 608. 

8 2 C i r ~ .6,Dept. of Texas, 1865;G. 0. 24,Div. of the Pacifle, 1866. 
In  addition to the Orders abote cited, see further-as containing instructions, &c.. 

in regard to these boards-G. 0. 33, Dept. of the Columbia, 1868; Do. 21, Dept. of 
Texas, 1875 ; Circ. 2, Fifth Mil. District, 1868 ; Circ., Dept. of Cal., March 20, 1872 ; 
Do., Id., Jan. 2, 1875;Kouts, C u s t o m  of the Service, 131-140, 



I . 

MILITARY LAW AND PRECEDENTS.  501 

violence of the elements or the operations incident to a state of war, 01-solrle 
contingency of the service," :.this faet should be made fully to appear. 

The hearing. Where' the invest ig~t ioa involves an inquiry into the acts 
or procetklirlgs of a particular officerr or bolqier, or a question of his accounta- 
bility, lie should, be,alrowed to appear bkfore the board and be fully heard in 
defence or explanation. While the bodrd may receive in evidence a5clavits 
where no better form of evidence is attainable, i ts investigatiou slioulcl, if 

practicable, be in no respect ea: parte;" the person or persons interested being 
afforded a reasonable opportunity to  file counter affidavits or introduce oral or 
written evidence. 

Action. Provision is n ~ a d e  in ,the Reguldtions for the approval or clisap
proval of the proceedings of the board by.Fe post CQmlnander who has convened 
it, subject to revision by higher a ~ t h o r i t y . ~  The approving officer will properly 
endorse upon, or state in cohnection wit!, t* rey)o:t,.what action he may him- 
self have taken in the cash?' Thus it is sp@difically directed in several of the 
General Orders that he should cause. carriers 'or contractors to be charged 
with the money value of property for which they are  found by the board to be 
accountable, on the bills of lading before they a re  sigued." When the value, 
or amount of loss, of property involved, exceeds a certain specified sum, the 

proceedings a re  requlred to be,acted upon by the department commander, 
771 to whom also they are  in any case t o  be submitted for completion, if 

requested by " an officer pecuniarily interested." If found, on esamina- 
tion, " to  exhibit serious error or defect," they are  further required to be 
submitted to the Secretary of War.= 

SSPar. 793, A. R. 
"Compare Zlrannen v. U. S., 20 Ct. Cl., 219: 
"Par. 704, 795 A. R 
MG. 0. 12, Dept. of Cal., 1869. 
BTG. 0. 12, Dept. of Dakota, 1879; Do. 12, Dept. of Cal., 1869. In the last Order it 

i s  said-"A failure to do so will throw the responsibility on the oflicer who 111ny have 
signed the bill of lnding without having t int  wlkd for the board of sul.vey, to examine 
into losses and fix responsibility thereof." 

See pars. 795, 797, 798. 
I 

. ' I 

' . + 



CHAPI%R XXIII. 

TftE BECOED. . 
I .  

772 THE LAW RELATING !PO THE SUBrEdT,' !l'ho14& courts-martial 
are, as  we have seen,' not courts of fec6r.d in  any such s e w  as toat  ig 

which the term i s  employed in the civil practice, it is yet the unifotm ,usage 
of our service for all such courts, whether general ol. inferior, to  m&e' and 
render formal records of the proceedings of a11 cases tried by them. They a re  
not in terms requlred by any statute to keep records, but that they will properly 
do so is clearly contemplated by the code in Arts. 104, 110, 111, 113, and 114,' 
wBich refer to the approving, forwarding, and prwerving and furnishing copies, 
of the "proceedings " of military courts,-by Sec. 1199,Rev. Sts., whkh  makes 
it  the duty of tde Judge Advocate General to  receive, kc., such "proceedings,"- 
by Sec. 1203,Rev. Sts., which requires that  the "reporter," thereby authorized 
to be appointed, "shall record " such proceedings,--by the Act of March 3,1877, 
which provides for the disposition of the " records" of inferior comts,-and by 
the Act of October 1, 1890, in i ts  provision for "a summary court record-book, 
or docket," &c. 

The Army Regulations indeed a re  more explicit in  their references to the 
record. Par. 1037 enjoins that-"Every court-martial shall keep a complete 
m d  eccurate record of its proceedings," kc., and goes on to diiect a s  to the 
zuthentication of " the record," and to indicate certain particulars which " the 
record must show." Par. 1038 directs that the record " shall be clearly and 

legibly written," &c. Par. 1039 directs as  to the form in which " the  
773 record of the proceedings" shall be "endorsed," kc. Pars. 1041 and 

1042 direct a s  to the transmittal of the "proceedings" to the proper 
official. Par. 1043 refers to the revision and correction of the " I'ecord." 

The custom of the service, however, to a much $e$ter extent than regula- 
tion, must be the guide as  to the form and substance of the statements and r e  
citals in  a record of a court-martial. 

GENERAL DUTY OF THE COURT AS TO THE IkECOED. The record is  
!be act and record of the court, not of the judge advocate., The latter is, here, 
3ut the ministerial officer who notes the proceedings under the court's direction. 
Phe record is not the history of a prosecution, but of an imp'artial investiga- 
tion conducted by a body of officers in pursuance of the order of a competent 
ruperior and of an oath which requires them to conduct i t  faithfully. I t  is thus 
he court that makes the record and is responsible for i t ; '  i ts rekponibility 
-0nsisting in the rendering of a full and accurate report of the facts and law 
ieveloped on the hearing, completed by a Bnal judgment in due perm.' 

2 In Chapter V. 
'Compare Arts. 120, 121, as to the " proceedinga" of Coorta of Inquiry. 
BG. C. M. 0. 22, Dept. of the Colorado, 1893. 
'See G. 0.3, Dept. of the Paciflc, 1863; Do. 23. Dept. of the Sooth, 1870. Courts

lartial, (with their judge advocates,) have been not unfrequently ceaaured by Review

602 
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PUNDAWEETTAL RULES FOn THE XAEINQ UP OF THE RWOED 
Two general rules gropcrly governing the framing of the record may be speci 
fled a t  the outset, namely :

1. The record must  fu l ly  set  fo r th  a l l  the proceedings had  i n  t h e  par. 
ticular case. Thus i t  must include tbe original assembling under the Orde? 

or Orders Convening and composing the court :the preliminary challenging 
774 if any, and the action thereupon; the organization for the trial;  th* 

appointment of reporter or employment of clerk, if any, and introductio~ 
of counsel ; the arraignment and pleas, with special pleas, if any, and disposi 
tion of s a n e ;  the sworn testimony and written evidence, with the objection 
to Its admission ago rulings thereon ; the closing arguments or statements ; tht 
finding and sentence; together with all  motions, adjournments, continuapcs 
proceedings for contempt if any: proceedings upon revision if any, &c. : in shor 
every material act, propositiop, or occurrence, essential to perfect the histor. 
of the investigation as such, 'and to advise the reviewing authority a s  to all t h  
questions of fact an& law involved in the case.' The only act 6f the court o 
members not properly embraced in the minutes a re  the discussions, votes, &c 
had or given in secret session where the court is closed for deliberation upo: 
Its judgment o r  some interlocutory question. Such discussions are  no part c 
the formal record; ' and, as to the votes and opinions of members, the statin, 
of these is precluded by Arts. 84 and 85. It' is  in fact only the result of a de 
liberation in secret seesion that i t  is to be entered upon the record. 

2. Each record must  be an entirety. I n  other words, when several case; 
a re  tried by the same court, each and every record must be entire and perfecl 
within itself; i. e. both in  form and substance wholly distinct tnd separate fron 
the record of every other case. Each record must be a n  original omcia1 docu 
ment, flnished and complete in all its details, with no particular left to be s u p  
plied by a reference to any previous or other record or paper, and a s  single and 
individual as  if i t  were the record of the only case tried by the court.' Thi: 

rule is illustrated by par. 888 of the Regulations, which directs that " tht 
775 proceedings in  each case will be made up separately; " that  is to sa j  

that  the records of the different cases tried shall not he consolidated or 
attached together a s  parts of a continuous report of the court, but preparei; 
and transmitted as  successive and independent communi~ations.~ 

ing Commanders, on account of material omissions and other errors appearing in their 
records. See, for example, G. 0. 23, Dept. of Ohe Mo., 1861,Do. 120, Id., 1867;Do. 23 
Army of the Potomac, 1863; Do. 62, 76, Dept. of the Gulf, 1863 ; Do. 54,Dept. of the South, 
1863; Do. 25, 38, 41, Northern Dept., 1864 ; Do. 1.6, Id., 1865; Do. 49,Dept. of the Susque- 
hanna, 1864 ; Do. 10,Dept. of Pa., 1865; Do. 37,Middle Mil. Dept., 1865; Do. 41,Dept. of 
Fla., 1868 ; Do. 25, Dept. of So. Ca., 1866; Do. 64, Dept. of Dak., 1867; Do. 25, Id., 
1868; Do. 5,Dept. of La., 1868; Do. 4,Dept. of the Lakes, 1867 ; Do. 5, Id., 1869; Do. 
14, Dept. of Texas, 1876;Do. 29, Id., 1884;G. C. M. 0. 2, Dept. of Arizona, 1883;Do. 
31,Dept. of the Mo., 1885; Do. 26,Dept. of the Platte, 1894. 

In. general, however, the commander should first, where practicable, afford the court 
an opportunity to correct i ts  errors, by the return to it of the record for reviaion. 
See Chapter XXI. 

.As to the form of the record of proceedings had for contempt, see Chapter XVII. 
a See G. 0. 11, Dept. of the Platte, 1868; Do. 51, Id., 1871; Do. 8, First Mil. Dist, 

1868; Do. 3, Dept. of the Pacitlc, 1863; G. C.M. 0. 45, Dept. of the EasL 1893. 
7 O'Brien, 283. 
8 see G. 0. 292 of 1863;Do. 2, Dept. of the Paciic, 1863;Do. 12,Dept. of the Gulf, 

1866;Do. 120, Dept. of the Mo., 1867; Do. 6, 2.1, FlPth Mil. Dlst., 1868; 30. 176, Id. 
1869; Do. 7, Dept. of the South, 1889; Do. 74, Dept. of Dakota, 1869 ; Do. 29,Dept. of . the Platte, 1869 ; Do. 51, Id., 1871; G. C. M. 0. 70, Dept. of Texas, 1886. "The record 
in each case will be complete in  it6elf." Par. 1037,& B. 

0 Compare 8 Opins. At. am.. 886, 840. 
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DETAILS O F  THE RECORD. Premising with the remark that  the record, 
a s  indeed directed by the Army Regulations,* should be legibly and neatly 
written, we proceed to indicate the form and manner of exhibiting the several 
details of the same in their order. 

Prefixing of copies of Orders. The original Order convening the court, con- 
stituting as  it does the initial authority for its existence and  action, and the 
foundation for a l l  the subsequent proceedings, is  the logical starting point of 
the record, which should therefore properly be prefaced by a copy of the same. 
Par. 1037 of the Regulations directs that' the record "will set out a copy" in 
each case. I t  is not necessary indeed that  it  be p r e h e d ,  since i t  may be 
appended a t  the end; the best, however, and now uniform practice is to prefix 
it. I n  addition to specifying the detail of members, time and place of assembling, 
kc., i t  should show, by i ts  heading and subscription, by what commander,- 
whether Commander-in-chief (Presldent,) General of the Army, commander of 
a separate army, department, division, separate brigade, regiment, garrison, 
&.,-it has been issued, thus testing a t  the outset the legality of the entire 

proceedings. 
776 If, a s  is the more usual course, a series of cases are  brought to trial 

before the court, a separate copy of the convening Order is to  be prefixed 
to the record of each case. Merely to prefix a copy to the record of the first 
case tried is to render each record after the first incomplete, thus disregarding 
the above-stated general rule-that each record should be complete and perfect 
of itself. 

Where, subsequently to  the issue of the original Order, there a r e  issued 
supplementary Orders relieving or adding members, detailing a new judge advo- 
cate, changing the place or time of session, or otherwise modifying the first 
Order, copies of all such Orders should in general be prefixed, in the proper sue- 
cession, to each record made up after their dates, not only a s  belonging to the 
history of the proceedings, 'out as  indicating perhaps the authority for the ap- 
pearing and acting of a member or members or the judge advocate, which other- 
wise would not be exhibittxl on the face of the r e ~ o r d . ~  In this class of Orders 
are included those in the form of telegrams: lacopies of these, where affecting 
the personnel of the court, hc., should be prefixed until Orders of a more formal 
character be substituted therefor. Where, after arraignment, or pending a 
session of the court, a new Order or telegram of the class under consideration 
is communicated to the court, the same should properly be entered i n  the body 
of the proceedings, at the point a t  which i t  was received, and prefixed to the sub- 
sequent records of trials by the same court. Where a n  Order ceases to have 
force,-as where i t  is wholly superseded by a subsequent Order,-it may be 
omitted from further records. If any considerable number of Orders modifying 

l0Par. 1038 prescribes-" The record shall be clearly and legibly written, as far as  
practicable, without erasures or interlineations." Imperfect legibility is  noticed as a 
defect in G.0. 23, Army of the Potomac, 1863; Do. 3,Dept. of the Pacific, 1663; G. C. 
M. 0. 5, 6, Dept. of Mo., 1875. Erasures and interlineations occurring in records are 
animadverted upon in the two first of these G .  0.; also in Do. 76, Dept. of the Gulf, 1663. 

Though the regulation contemplates that the record will be written, there is  no legal 
objection to type-writtng or otherwise printzng it :? whole or in part, except of course 
the signntures C J ~  the president and judge advoca~e. Such printing, however, generally 
necessitates frequent corrections, and has not been found to he a very material improve- 
ment upon thr? written form. In Circular, No. 12, Hdqrs. of Army, of 1883, " the use 
of a ' iype-wr~ter' in writing out sentences of courts-martial is disapproved." And see 
G. C. M.0.2.7, Dept. of the Colorado, 1893. 

In G. 0 .  3 and 7, Dept. or' the Mo., 1863, the proceedings were disapproved as in- 
complete or, account of the omission of copies of such Ordera 

*See G. 0 .  3, Dept. of the Mo., 1863. 
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the original detail, &c., have be@ issued, and are  properly required to be pre- 
fixed to each record, i t  may be found convenient to have them printed. 

Statement of original assembling of t h e  court. The record of the actual 
proceedings of the court begins with a statement of the first assembling of 

members a t  the proper place and time in accordance with the terms of 
777 the convening Order. If the full detail makes its appearance, a state

ment in the record that all t7~e me4bers were present will be legally 
sufficient: the preferable form, however, is to specify the several members by 
name, in the order of their rank, with their official designations. A statement 
to the effect that the sarne members were present a s  a t  a previous trial by 
the same court is irregular and insufficient, as  contravening the fundamental 
rule that the proceedings of each case should be complete in se and not re
quired to be supplemented from the record of any other case." 

If some of the members detailed are absent, the record should state by name 
who ?re present and who are absent, with the cause of absence in each case, 
if known; " if not known, an entry of-" cause of absence nnknown," or words 
to that effect, should be added." If less than five are present, i t  is usual and 
proper to add a statement that-" no quorum being present, the members there- 
upon adjourned." 

The presence of the judge advocate and of the accused, if present in fact, 
should also be specified. If absent, the cause of absence should be stated when 
known. If an adjournment is taken on account of the absence of either, It 
should be so noted. If the judge advocate is not present a t  the first assembling, 
the senior member will properly retain a memorandum of the same, to be fur- 
nished the judge advocate for incorporation into the formal record. 

At this, or a t  a later, stage, the record should show that  the accusep had an 
opportunity to introduce counsel, and should give the name of the counsel if 
any be introduced. 

Statement of subsequent assemblings. The statement of the assem- 
778 bling of the court on the second and subsequent days" of a trial should 

be headed with the proper place and date*' and should recite that the 
court met pursuant to adjournment, naming the members present a s  in the 
record of the original session. To state-where such is the fact-that the 
same members were present as  yesterday," or " a s  a t  the last session," is a 
form sometimes adopted? but i t  is always better to specify the actual members 
present on each day though they may be always the same.1° Their rank should 

laSo, statements simply to the effect tha t  " the  Court being in session," after a certain 
completed trial, "proceeded to  the trial of," &c. ; or tha t  " t h e  Court met pursuant 
to adjournment," from a previous trial-without adding who were present, a re  faulty 
as  not showing, without a reference to some other distinct proceeding, what and how 
many members attended a t  the particular trial. See G. 0. 292 of 1863; Do. 64, Dept. 
of Ark., 1865; Do. 120, Dept. of the Mo., 1867; Do. 51, Dept. of the Platte, 1871. 

14 Circ. No. 5, (A.A.,) 1891. 
See G. 0. 3, 14, Dept. of the Mo., 1862; Do. 4, Dept. of N. Mexico, 1864; Do. 97, 

Dept. of Dakota, 1871; G. C. M. 0. 54, Dept. of the Platte, 1876. 
l81t is not unusual to head the proceedings of the successive days of a trial-"First 

Day "-"Second Day," &c. So, the records of cases successively tried by the same 
court are sometimes endorsed a s "  Firs t  Case "-"Second Case," &c. 

*'" I n  every case the particular date of the flrst and each subsequent meeting should 
be stated in the record." Q. C. M. 0. 54, Dept. of the  Platte, 1875, (Gen. Crook.) 

18Where all are  present, it i s  indeed sutflcient to  state--"Present a l l  the members 
of the Court, and the Judge Advocate." Circ. No. 5, (H. A.,) 1891. 

*Osee G. 0. 3, Dept. of the Pacific, 1863; Do. 5, Dept. of L a ,  1868. In  G. 0. 37, 
Middle Mil. Dept., 186b, Gen. Hancock comments on a n  exceptional record ab follows :
a' Upon one day ' a l l '  a re  recorded as  present; upon another ' a l l  but o n e ; '  upon an
other ' all bot two;  ' no one is individualized, and the presumption is that  certain 
members absent one day when testimony was received were permitted to  ac t  and take 
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of caurse be g i e n ,  hut a varibnce in the designation of the rank of a member 
in any day's proceedings from the  designation of the same fn the convening 
Order occasioned by the promotion or qew appointmeht heanwhile af the men]- 
ber, will not affea the validity of the proceeding?, the member being otherwise 
sufficiently identified.20 Where, howeve~; a member has been SQ promoted, &c., 
the fact should properly be noted in- the proceedings of the day on which he 
fist takes his seat with his new rank. Other changes in the gersomel of the 
members. a s  the relieving of ald members or detailing of new ones, should be 
entered in the record of the $emion a t  whigh the same a r e  officially communi- 

cated to  the court. 
779 The presence of the judge advocate,= and of the accused, (with that  

of the counsel if any,) should also be particularized. Where a new 
judge advocate has been detailed, this fact and that  of his attendance should 
be specifled. On all days and occasions of the trial on which any material pro- 
ceeding is had or business is done, the accused,-unless he has wilfully absented 
himself, a s  by escaping from military custody or deserting the service, or haa 
been obliged t o  be removed on account of drunkenness or disorderly c o n d ~ c t , ~ -  
is entitled to be present and his presence is essential to  the legality of the 
proceedings and sentence." When present, therefore, the fact of his presence 
should be affirmatively stated a t  the commencement of the record of the day's 
session, and not left to presumption.' If absent, his absence should be similarly 
accounted for. 

I f  on the eecond or subsequent day, a quorup does not attend, or the judge 
advocate or accused is pre~ented  by sickness or otherwise from being present, 
the record will properly specify who is absent, and will in general add that the 
members present adjourned on account of such absence. Members who ihst  
appear on a day subsequent to that of the original assembling will properly 
render some explanation of their previous absence, which will be entered in 
the proceedings for the information of the reviewing authority,% and if sick- 
ness bas been the cguse a medical certificate will properly be furnished:" 
under similar circumstances, a similar excuse should be offered by the judge 

advocate, and recorded. Unless the court has been authorized, by the 
780 convening of a subsequent Order, to "sit  without regard to hours," *the 

record will properly state the hour of assembling as  well a s  of adjourn- 
ment on each day, so that i t  may appear that Art. 94 has been complied with: 
such statement, however, is not an essential, since, in the absence of evidence 
to the contrary, i t  will be presumed that  the legal hours werp observed. 

part in the. deliberations of the court a n  subsequent days. This is inexcusable negli- 
gence." Upon each day's record, all members of the court, both present and absent, 
shauld be duly accounte? for. 6. C. M. 0.96, 99, 100, Dept. of the Platte, 1888. In  
Circ. No. 6, (H.A.,) 1891, i t  18 added-" When the absence of Bn omcer who ha# 
not qualified, or who has been relieved or ercused as a member, has been accounted for. 
no further note will be made of it." 

See G. 0. 40,Dept. of Ark.,1864. 
=The presence of this oiRc@l sbould not be left to be inferred from the fact stated of 

hi# being sworn, qr of hts putting questions to the witnesses, but should be specifically 
declared. a, C. M. 0. 48,Dept. of bexas, 1874.
* Bee Prendergast, $08. 
"G. 0. 185,Dept. of the Ohio, 1863;Dq. 81,Northern Dept., 1864;Do. 65,Wpt. of 

Ark., 1865: DIomsT, 642;Simmons 6 470; Clode, M. L.,189. And compare Long u. 
State, 52 bflss:, 23 ; Oraham v. State, 40 Ala., 659 ; Witt v. State, 5 Cold., 11. 

*See authorities cited in last pote. 
=See a. 0. 4,Dept. of N. Mexiao, 1864;Do 106,Dept of Dakota, 1871. 
*If  a member b detained from the court by illness, he will properly, if practicable. 

forward such a cat48cpte to tlw prasldent of the covrt. See Q. C. M.0.96,Dept. of the 
Platte, 1886 
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Where adjournments are  taken or continuance8 granted, their periods should 
be specified, and i t  should appear from the record that the court reassembled 
on the day thus 0xed.- A statement of an adjournment to the next or a suc- 
ceeding day should be noted a t  the end of each day's session. Where a con
tinuance is formally applied for  under Art. 97, the written apdication, (see 
par. 1013,A. R.,) should be appended (or incorporated) and properly referred 
to ;  and if an issue is made upon the application, the particulars should be fully 
stated. 

Further the record ~f each day's session, after the first, will-if such was the 
fact-properly state a t  the opening, (though this is not an essential,) that the 
proceedings of the previous day's session were read and approved; any correc- 
tions made upon such reading being specifically noted. 

STATEMENT AS TO CHALLENGES. Art. 88 entitles the accused to chal- 
lenge the members separately "for  cause stated to the court." Par. 1037 of 
the Army Regulations directs that-" the record must show" that  the accused 
"was asked if he wished to object to any member and his answer to such 
question." * I t  should thus appear from the record that  the Order or Orders con- 
vening the court and detailing the members present were read to the accused or 
communicated to him and that he was afforded a full opportunity of challenge. 
If he responds that he has no objection to any member, the record should so 
state. If in answer he presents any specific objection or objections, the same, 

whether oral or in writing, should be gben  a s  made, and the proceedings 
781 thereupon had a s  to each member objected to, (as  already indicated in 

Chapter XIV,) including the personal declaration, if any be made, of 
the member, and if issue be joined on the challenge, the argument or remarks 
of4the judge ,advocate and of the accused or his counsel, with the evidence 
adduced if any, and finally the decision of the court in each case,-should be 
fully set forth. If a member be added to the court, subsequently to the otgani- 
zation, the record should similarly show that the opportpnity to object to such 
membet was formally afforded the accused, with the proceedings had in case 
of challenge. 

The absence of an express declaration in the record to the effect that the 
accused was afforded an opportunity of chtllenge has, in some instances, been 
held fatal to the validity of the sentence; in  others, has .been treated a s  ground 
merely for the disapproval of the proceedings. In  the opinion of the author, 
such omission, though certainly a serious irregularity, does not-being an 
omission to comply not with a positive statute but with a directory regulation 
only-amount to a fatal defect.'' Of course, if i t  is the fact that an accused 
was not afforded an opportunity of challenge, such fact, when ascertained, 
would constitute good ground for disapproval of the proceedings or sentence, 
o r  for a remission of the sentence if already approved. 

If, after opportunity for challenge has  been duly afforded the accused, the 
judge advocate should object to a member or members on the part of the prose 
cution, record will be similarly made of such objection and of the proceedings 
thereupon had. 
-

fl In a case in 8. 0. 180, Fifth Mil. Dist., 1869, one of the grounds upon which the 
sentence was disapproved was that the court on one occasion reassembled on a day 
diderent from that to which it- had specltlcally adjourned on a previous day. And see, 
to a similar etTect, G. 0 .  5, Dept. of La., 1868. 

When a challenge interposed by the accused has been acted upon, the record will 
properly show that he was asked whether he had any " further " objections to the 
members, and his answer: See G. C. M. 0. 67, Dept. of Dakota, 1882. 

*In 3 Opins. At. Qen.,397, the opinion is  expressed by Attorney General Grundy that 
'*its not appearing on the record that the prisoner was asked if he had any objection to 
the members of the court would not be sufecient cause for setting aside the proceedings." 



508 'MILITARY LAW AND PRECEDENTS. 

Statement as t o  t h e  qual i fying of t h e  members a n d  judge advocate, a n d  
organization for  trial.  Par. 1037, Army Regulations, directs that the record 
shall "show that the court and judge advocate were duly sworn in the pres- 
ence of the prisoner." The record should therefore so state, and a statement 
to this effect is sufficient without any recital of or reference to the form of 
the oath as  prescribed by Arts. 84 and 85. The statement is to be made in 
each separnte record, since the court and judge advocate are  required to  be 

sworn anew for each case tried.* If a n  absent member is admitted. 
782 or a new member added, or new judge advocate detailed after the original 

swearing of the court and judge advocate, the record should similarly 
show that such member or judge advocate, before acting, was properly sepa- 
rately sworn." 

The form bf statement a s  to the administering of the oaths, most com
monly adopted, is substantially that  proposed by Judge Advocate General 
Holt, a s  follows: " The members of the court were then severally duly sworn 
by the judge advocate, and the judge advocate was then duly sworn by the 
president of the court; all o f  which oaths were administered in the presence 
of  the accused." This is  a suitable form for inferior equally a s  for general 
courts. Where several persons a re  to be jointly arraigned and tried, the 
record should specify that the oaths were administered in  the presence of aU 
the accused. 

But  while the above form is to be recommended, any statement will prop- 
erly be deemed sufficient from which it can be awertained or fairly presumed 
by the reviewing authority that the members and judge advocate were in fact 
qualified a s  required by the Articles of war prior to the arraignment. The 
omission of the term "duly," or of the words " i n  the presence of the ?c- 
cused," has in  some cases been held to vitiate the proceedings'and sentence, 
in others has been treated a s  ground merely for the disapproval of the 
same. I n  the opinion of the author, neither of these terms is  essential. But 
to omit either would be to reject a form established by regulation and usage, 
and would induce an uncertain and unsafe mode of statement of a material 
and important particular. 

It is upon the &ue and formal swearing of a quorum of members that  the 
court is, properly speaking, organized for the particular trial." After set
ting forth, therefore, the qualifying of the members and judge advocate, the 
record may well add a statement to the effect that-The court being duly 
organized then proceeded to the trial o f  the accused, (naming him,) upon the 

following charges and specifications. 
783 Statement of charges, arraignment  and  pleas. The charges and 

specifications-originals or copies-including " additional " charges, if 
any, should then follow or be specifically referred to a s  annexed to the pro- 
ceedings. The preferable form, and that  almost invariably practiced, is to 
insert them in t h e  body of the record a t  this point. W h e r e a s  is more usual- 
a copy is given, the name of the officer by whom the originals were signed 
should appear a t  the foot. This is not indeed essential, but a s  a material part 
of the history of the prosecution, should not be omitted in a case of any im- 
portance. I f  a copy be thus incorporated, the originals need not be appended. 

Q. 0.60 of 1873. Compare CoBn v .  Wilbour, 7 Pick., 160. 
PSee G. 0. 68 of 1863; G .  C. M. 0. 259 of 1865; G. 0. 46, Dept. of the East, 1864; 

Do. 41, Dept. of Ark., 1864; Do. 5,  Fourth Mil. Dist., 1868; G. C. M. 0.6, Dept. of 
Miss., 1865; B. 0. 42, Dept. of the Tenn., 1863. 

"Par. 1037, Army Regs., directs :-" The record must show that the court was 
organized as the law requires." That is to say, that at least flve members, acceDted 
by the parties or held competent on challenge, were duly sworn for the trial. 
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The record will then proceed to state the fact of the arraignment of the 
accused upon the charges and specifications, and his pleas of Guilty or Not 
Guilty to the same respectively. Where the plea is identical to all, i t  may 
be recited that-" to all of which charges," &c., the accused pleaded "Guilty" 
or "Not Guilty," or in terms to such effect. The approved form of statement, 
however, is  to enter the pleas separately a s  made to each several charge or 
specification in its order. 

If a special plea is interposed a t  this stage,-as a plea to the jurisdiction, 
or a plea of the statute of limitations, of pardon, or of former trial,-the same 
should be specified with the grounds upon which it  is based. If expressed in 
writing, the written plea will properly be incorporated in the record, or re
ferred to a s  annexed. The issue, if any, raised upon the plea, with the evi- 
dence, if any? argument, and ruling of the court, will follow. If the plea be 
sustained, and the same has covered a11 the charges, the record will terminate 
with a statement of adjournment. If it be overruled, the n6xt statement will 
regularly be that the accused was then called upon to plead to the merits, and 
pleaded accordingly, with a recita! of tlle pleas a s  made. SPould a motion- 
a s  a motion to strike out-be made a t  this point, the proceedings will be simi- 
larly set forth. If, upon arraignment, the accused stand mute, this fact, with 
the action thereupon taken as  required by Art. 89, should be particularized. 

Statement of t h e  testimony. The record must set forth fully and 
784 independently the testimony of each witness, specifying by which side- 

prosecution or d e f e n c c h e  is introduced, and that he is first duly sworn 
or affirmed as  the case may be. 

The testimony should be given, not in Inass, but in the form of separate 
answers to specific question^.'^ The answers as  recorded should be a s  nearly 
a s  practicable in  the exact words of the witness, no matter how indefinite, 
disconnected, ungrammatical or inelegant the same may be." If the auswers a s  
rendered are  liable to be misunderstood, the accused should be called upon in 
further questions to explain the obscure portions.= For the judge advocate 
to assume to translate the testimony into what he considers elegant or correct 
English, or to substitute his own langugge for that of the witness, or to record 
only such testimony as  he may dcen~ material, or to abbreviate or summarize 
the testimony,-would constitute not merely a serious dereliction of duty on 
his part, but a very grave irregularity on the part of the court permitting it." 
Another grave irregularity would be to introduce into the record a s  evidence 
any oral statement other than the sworn testimony of witnesses present in 

See 3 Opins. At. Gen., 545. 
"A mere reference to the testimony of such witness, a s  taken in a similar case pre- 

viously tried by the same court, is of course wholly insufficient. See G. 0. 2, Dept. 
of the Pacific, 1863;Do. 29,Dept. of the Platte, 1869. (Remarks of Gen. Augur.) 

G. 0. 77, Dept. of the East, 1870. In  G. 0. 11, Dept. of the Platte, 1868, i t  was 
noticed as  a serious irregularity tha t  in the proceedings in several cases there was " a n  
omission to  record the questions propounded." Similarly in G. 0. 8, First Mil. Dist., 
1868. 
 

seHough, (8.) 79, writes-"But to record a t  all times barrack $hraseology is not 
expected." And CoppQ, (p. 74,)-" I n  case the witness is a foreigner, his idiomatic 
mistakes may be corrected in the record." But the only safe and accurate mode ie to  
record the testimony precisely as given, calling upon the witness afterward to explain 
it ,  if necessary, or elucidating i t  by other evidence. 
* See last note. 
*An irregularity of this class, which has properly been pointedly condemned in several 

cases, is the omission t o  record in whole or in part the testimony of a witness on the 
ground tha t  such testimony i s  merely corroborative of tha t  of a previous witness. I n  
a case in  G. 0. 192,Dept. of the Ohio, 186.7,the proceedings were disapproved on account 
of such a n  omission. And pee Grifitbs, 109. 



court-as a statement of, or reference ta, anything said or done, by the accused 
or other person, but of court.m '? 

Where any considerable amount 6f testimony has been given by a wit- 
786 ness, especially where i t  has been taken down in shorthand, the record 

should show that i t  was read over to the witness, opportunity being 
afforded hfm to make corrections, ahd pronounced by him to be correctly 
recorded. 

Where a deposition, or other written or  documentary evidence, whether 
original or copy, is introduced, the same will in general preferably be marked 
and attached to the record a s  an exhibit, proper reference being made thereto 
in the body of the proceedings." A brief writing, however-as a simple post o r  
field Order, short letter, &.-may well be copied into the record of the day's 
session, the original, if such be introduced, being annexed a t  the end and so  
indicated. 

Wherever the admission of evidence is objected to, the nature of the objection 
should be stated, with the discussion, if any, had, and the ruling of the court 
upon the issue. The character of evidence which is  rule& out should appear a s  
fully as that of evidence which is admitted? A clearing of the court for 
deliberation upon a n  objection to testimony, with the subsequent reopening, 
should be specifically noted." 

It 1s naturally in the admission and exclusion of evidence that a court-
martial should be most frequently led into error ;  and, upon extended trial&, 

t h e  proceedings a r e  not unfrequently encumbered with a mass of mat
788 ter, admitted especially on behalf of the accused, from which a careful 

consideratton of the rules of evidence would have relieved the record 
without prejudicing uefence or prosecution." 

It Is usual and convenient to specify in the record the fact of the closing 
of the testimony on the part of the prosecution, and i t s  opening on the 
part of the defewe. 

See G. C. M. 0. 41, Mv. Atlantic, 1886. 
"As to  the making up of Exhibits with the  record, see par. 1038 Army Regs.; also 

Q. C. M. 0.80 of 1875, whicll directs a s  follows :-"A11 papers received in evidence, and 
other exhibits, should be securely attached to the record, but in such a way tha t  they 
can he freely read, in the order i n  which they a re  received, and distinctly numbered so 
a s  t o  facilitate reference to  them." Failure: to  attach writings introduced in evidence 
has been frequently remarked upon in Gen. Orders. The omission seems to have more 
frequently occurred where the writing was an extract from a book-as a Morning Report 
Book, Clothing Boo& &e. In  such cases, a n  abstract of so much a s  relates to  the offence 
charged, and i s  actually pu t  in  evidence, should be entered in the  body of the record 
or  attached a s  an Exhibit. G. 0. 63, Dept. of the East, 1804; G. C. M. 0. 49, Dept. of 
the  Mo.,1876. The rule applies eQually to  writings introduced in proof of good char- 
aeter-8e testimonials, honorable discharges, &c. Copies of ssch should properly be 
appended at the end of the  record. G. C. M.0.1, Dept. of the Platte, 1880; Do. 64, 
Div. of Paclflc & Dept. of Ca1.,.1881. 
&See Lieut. Col. Fremont's Trial, p. 240. The court has of course no power to 

ezplldge as  Inadmissible or I m p r m r  any evidence duly recorded. Capt. Barrnn's Trial, 
p. 47. 

@And so of the clearing and reopening wherever deliberation is had upon a'iny inter- 
ioeutwy question what eve^ 

U "  The 171 pages of record in this case a re  replete with errors. The ruling out 
of legitimate testimony and the ruling in of matter wholly irrelevant occurs again 
and again. The eoukt seems to  have lost sight a t  times o t  the speclflc charges com
mitted to i t  for investigation; the consequence is a record overburdened with many 
pages of matter foreign to the case. The latitude of investigation and comment by 
the defense permitted by the court is deemed to exceed anything justified by the 
cnstom of the service or the demands of justice. For these and other reasons not 
net-ry to  enumerat'e, the proceedi~gs, flndings and sentence are  disapproved." Q. C. 
M. 0. 78, Dept. of Dakota, 1892. (Gen. Merritt.) 
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Where no evidence Is introduced by the accused, i t  should appear that  he  
was afforded an opportunity to make a defence by being called upon to 
ofler testimony, and that  he declined to do so. Where also the accused or 
the judge advocate declines to cross-examine a witness examined in chief 
by the other, this fact will properly be noted." 

Where the accused himself takes the stand, his testimony should be taken 
and recorded a s  fully, and in the same manner and form, a s  that  of any 
other witness, and i t  should properly be stated in the record, in view of the 
provision of the Act of March 16, 1878,c. 37, that he is introduced a s  a wit
ness for the defence a t  hie own request." 

If a witness is examined through an interpveter, the record should state 
the occasion therefor-as that the witness i s  a foreigner who does not speak 
English or speaks it  but imperfectly, specifying also the fact of the swear
ing of the interpreter.'' 

Statement  a s  to  closing arguments  o r  addresses. The record 
787 will, in general, next set forth the written or verbal statement, address, 

or argument of the accused, if any is made, a s  well a s  that or the 
judge advocate if he adds one. Written statements a re  almost uniformly 
appended a t  the end of the proceedings; verbal ones a re  more commonly 
inserted in  the body of the record. If the accused elect not to make a state- 
ment, the record will properly so specify. 

Statement of t h e  clearing of t h e  court f o r  deliberation. Where the court 
is thus cleared, Whether upon an interlocutory issue-as the sufficiency of a 
special plea or motion, the admissibility of testimony, the granting of a con- 
tinuance, &c., or upon the finding or s e h t e n c e t h e  fact and the occasion of 
the clearing should be specified, and, in  view of the enactment of July 27, 1892, 
it should be added in terms that the judge advocate withdrew. 
-In a Circular of 1892" are given convenient forms for recording the closing 
and reopening of a court-martial, adapted to the requirement of the statute. 
An omission of such formal statements, however, will not affect the validity of 
the proceedings. "When the record shows that  the court was 'closed; the p r e  
sumption of law is that i t  was closed in accordance with the requirements 
of law."" 

Statement of flnding and  sentence. The statement of the Finding will 
preferably set forth the findings on all the charges and specifications sepa- 
rately in  order, although the fhding upon each may be identical. The find- 
ings, where other than simple verdicts of Guilty or Not Guilty, should be given 
with their qualifications, exceptions and st~hstitutions, if any.@ 

The statement of the sentence is t h e p a r t  of the record in which a failure to 
be accurate may most easily defeat tbe ihtention of the ~ a u r t . ~  Care should 

" G .  0.18, 31, Dept. of Cal., 1872. 
" G .  C. M.0.13, Dept. of Texas, 1882; Do. 3 Id., 1686; Do. 41, Div. Atlantic, 1886. 

A form of oath to be administered to an interpreter Is given in Circ. No. 12, (H. 
A.,) 1893. The proper statement in the record would be that be was duly sworn to  
truly interpret in  the oaee now in hearing. 

NO. 12, (H. 11.) 
aCirc. No. 13, (H. A.,) 1892. 
aOmissions to state or fully state flndinps have in some cases iqduced a disapproval 

of the proceedings; in others a ruling that the proceedings were thus rendered invalid 
In la+. In G. 0.292 of 1863 th8 sentence wa8 disapproved, and, in Do. 297, Id., held 
inoperative, because of inconsisteficy betweep the flndings on the chargee and those 
on the speclflcations. 

See ebses, in G. 0. 26 anb 42: Pept. of Dakota, 1868, of sentence8 digapproved as in- 
operrtlve becauause failing to npecify, the one the term of an imprisonment imposed by 
the court, and the other the pe~iod for a frqrfeiture of pay. 
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788 especially be taken that there be no material variance in the name of 
the accused between the sentence and the specification^.^' 

Except in  the single instance of a death sentence, where, in view of the terms 
of Art. 96, i t  may be, and in practice is, added in the sentence that two-thirds 
of the members concurred therein, no reference whatever to the vote of the 
members by which the finding or sentence was determined upon is  to be made 
in the record. A statement that  the finding or sentence was ''unanimous" 
would be a gross, and now most exceptional, irregularity. Where the vote on 
a charge or specification i s  a tie, this fact of course is not to be stated, but an 
entry simply of Not Guilty is to be recorded." 

As has already been noticed, tlfe findings and sentence must be entered in 
the handwriting of the judge advocate as  the official recorder. They cannot 
properly be printed with a typewriter?= 

I t  need hardly be added that  nothing in the nature of a protest by a mem
ber or members, against a finding or the sentence of any action of the court, 
can properly be entered upon or attached to the proceeding^.^' 

Statement of previous convictions. Where, in the case of an enlisted 
man, there has been a convictiou of an offence "adn~it t ing of the introduc- 
tion of previous convictions," the fact of the opening of the court "for  the 
purpose of ascertaining whether there is such evidence, and, if so, of hear
ing it," = should clearly appear from the record, and the presence of the 
accused and the judge advocate should be noted. If such evidence be intro- 
duced, the records of trial, or orders of proluulgation presented, should be 
appended a s  exhibits with the proper reference thereto in the body of this 

part of the proceedings. If the evidence is excepted to by the accused, 
789 the nature of the objection and particulars of the issue should be fully 

stated. At the end of this stage, the reclosing of the court-the judge 
advocate and accused withdrawing-should be duly minuted. 

Authentication of the  record. I t  is directed by par. 1037, Army Regula- 
ations, that-" The record will be authenticated by the signatures of the 
president; and judge advocate in  each case; " and the mere affixing, a t  the 
conclusion, of these signatures will be a sufficient authentication. illore arti- 
ficially, the record is well authenticated by adding to the same, a t  the end 
of the final proceedings had, some such form as-A true and complete record. 
Attest: A. B., President; C. D., Judge Sd~ocate." Where the president or 
judge advocate has been changed pending the trial, i t  is of course the one 
officiating a t  the time of the authentication who is to subscribe the same." 
The authentication should, regularly, be executed in the presence of tiie 
court before the final adjournment, and as  a part  of the proceedings. 

Where the proceedings have been formally duly authenticated, and the 
record is subsequently returned for correction, and additional proceedings 
a re  thereupon had, it will be regular and proper to repeat the form of authenti- 
cation a t  the end of such additional proceedings." 

5'G. 0. 6, Dept. of La., 1868;  G C: M. 0.45, Dept. of Texas, 1874; DIGEST, 645. 
u2 G. C. M. 0. 17 of 1871 ; Do. 1 of 1872. 
=Circ. No. 12, (H. A.,) 1883;  G. C. M.0.11, Dept. of the Columbia, 1892; Do. 27, 

Dept. of the Colorado, 1898. 
Sw Chnpter XIS-" Protest." 
0.64 of 1892, set forth in Chapter XIX-" Receiving of evidence of Previous 

Convictions." 
SEA similar form has been adopted in the Dept. of California. See Circular of tnat 

Dept., of May 20, 1885. A statement of a flnnl adjounoment, signed by these two omccrs, 
has sometimes been employed as  a form of authentication, hut is clearly not properly 
such. 	 That such statement Is itself without legal significance in the record, see post. 

57 See DIGEST, 645;  G .  C. M.0.22, Dept. of the Columbia, 1880. 
" S e e  G. 0.7, Dept. of the South, 1868. 
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Statement of final adjournment. I t  has  been not unusual to add a state- 
ment of this character a t  the end of the record, but the same is not required 
by law or regulation, and is quite unnecessary. The formal authentication of 
the record is the legal and proper final proceeding of the court. 

The recommendation. This, a s  indicated in Chapter XX, is  no part of the 
legal record. When made, however, i t  is usually entered upon a blank page 
after the final authentication or upon an appended paper. The body of it 
may be written by one of the signing members, or by the judge advocate or 

a clerk a t  the member's dictation. 
790 Statement of proceedings upon revision. Where, a s  he is authorized 

to do, the reviewing authority returns the record to the court for the cor- 
rection of error, the proceedings thereupon had should, a s  indicated in Chapter 
XXI, constitute a separate record in themselves, which, though properly at
tached a t  the end of the original record, should be quite independent of and dis- 
tinct from the same. This, (which may well be headed-Proceedings on Re
vision,) will regularly recite that the court assembled a t  a certain time and 
place,-ertain members named, and constituting a quorum of those who took 
part in the trial, being present,-in pursuance of the following Order or com- 
munication, or in terms to such effect. The Order directing the reassembling of 
the court, and indicating the reason therefor, with accompanying papers if any, 
will then be inserted or referred to a s  appended. 

The action taken by the court in making the correction, or otherwise, &ill 
follow, and the who~e  supplementary record be authenticated by the signatures 
of the president and judge advocate. As set forth in Chapter XXI, the con- 
clusion and action of the court in making and declaring the correction must 
wholly appear in the separate record of the revision. The portion of the 
original record to which the correction applies will be designated of course by 
the groper reference, but such portion is to be left a s  it  stands, without erasure, 
interlineation, rewriting, note, or any other addition or modification w h a t e ~ e r . ~  

Statement of action of reviewing authority. This, while no part of the 
record of the court, conlpletes the history of the case tried, and is accordingly, 
a s  a general rule, written in or upon the record after the last proceeding of the 
court-most properly after the formal authentication. The Army Regulations 
(par. 1041) indeed direct in  regard to i t  that the confirming authority-" shall 
state a t  the end of the proceedings in each case his'decision and orders thereon." 
A similar rule properly applies to records of cases which fail of being regularly 
completed by trial, being disposed of upon an interlocutory issue. 

The statement consists usually, as  has already been i n d i ~ a t e d , ~  of a n  an
nouncement, headed by a designation of the place, (headquarters of the 

791 command,) and date, and signed by the reviewing officer in  his official 
capacity, to the effect that the proceedings, findings and sentence are  ap- 

proved, or disapproved, In whole or in part, as  the case may be, with such 
modification of the sentence by remission, commutation, or mitigation, if any, 
a s  inay be deemed just and proper. Such directions, in  regard to the manner 
and form of executing the sentence or a punishment a s  may be necessary, are  
added; and if the punishment adjudged is a reprimand, to be administered by 
the reviewing officer, i t  is administered in terms accordingly. The approval, 
disapproval, Cc., may be stated without reasons or remarks, or may be accom- 
panied by such comments or animadversions upon the facts of the case, pro- 
ceedings of the courts, &c., a s  may be deemed to be called for. 

'B See Chapter XXI-" Return of the Proceedings for correction." 
 
m Chapter XXI-" Formulattng of action." 
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Where the sentence adjudged is  one requiring, for its execution, the confirma- 
tion of the President, (or other superior authority,) under Art. 106, &c., or where 
the execution of the sentence is  suspended under Art. 111, the action will in  
general consist simply of an- approval of the proceedings and sentence, and a 
declaration that the proceedings a re  forwarded, (the execution of the sen
tence being stated-where such is the fact-to be suspended,) for the action of 
the President, kc. The record having reached the latter, his action, confirming, 
disapproving, remitting, commuting, or mitigating the sentence, with remarks 
if any, is written upon the record under or after that of the original reviewing 
authority, and the formal action is complete. 

f t  is to be added that  the action taken should be written in or upon each and 
every separate case tried by the court, though i t  may be identical in each; and 
further that t o  append to a record a copy of the written or printed Order pro- 
mulgating the proceedings, in lieu of a written approval or other action over the 
signature of the reviewing officer, is irregular and insufficient, since this would 
be a substitution of a copy for the original. A copy indeed of such Order should 
accompany the record when " forwarded to the Judge Advocate General" for 
file in his office? 

Endorsement of t h e  record. This, which is placed upon the record before 
the transmittal of the proceedings to the reviewing authority and his action 
thereon, should properly be in the form prescribed in par. 1039 of the Regu- 

lations. 
792 EFFECT OF LOSS OR DESTRUCTION Q F  RECORD OF TRIAL. 

Where, by casualty of war, accident, or otherwise, a record, duly com- 
pleted and finally acted upon by the reviewing authority, has been lost or 
destroyed, the judgment of the court is not thereby affected, and the sentence, 
if any, n3ay legally be executed a s  in any other case. If the record be lost 
bizfore the proceedings. have been completed or been acted upon, they are neces- 
sarily vacated unless the record be made up again from reports or notes in  the 
possession of the judge advocate or reporter, or a member."' In  such a case 
indeed, the trial may be had de noco, unless,-an acquittal or conviction having 
been reached on the original hearing,-the accused interposes a plea of " former 
trfal." I t  will always be a prudent course for the judge advocate, in forward- 
ing the formal record, to retain for a reasonable time his original draft or 
notes of the proceedings, for use or reference in case of accident. In  a recent 
case in the Department of Texas, it  is  observed by Gen. Wkieaton, a s  follows- 
"The original record of proceedings i n  this case was lost in transit through the 
mails. Fortunately, the judge advocate retained his original notes and was thus 
enabled to furnish the court with another copy. The a&on of the judge 
advocate, * * * in keeping his notes until the publication of the general 
court-martial order in this case, is a n  exercise oq due care and a. commejldable 
action." 

PRESUIEPTION OF LAW AS TO REGULARITY O F  PROCEEDINGS 
STATED I N  RECORDS-Defects of form not material. Where it  appears 
on the face of a record of court-martial that the court was legally constituted 
and composed and had jurisdiction of the case tried, reasonable presumption 
will be made by the law in favor of the sufficiency of the proceedings, which, 
provided that no mandatory statutory requirement has been disregarded, will 
in general, irregular though they may be in form, properly be held to be 

a Par.985, A. R. 
0 See Simmons $ 7 4 3 4  ; Gorham, 69 ;also Rules of Procedure, 94, 98. 
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regular in substance and legal in fact.- As to any action indeed pro- 
793 vided by statute to be taken by the court, the record should clearly 

indicate that such provision has been complied with, but that i t  does 
so in bald and imperfect terms will not in general affect the validity of the 
proceedings or judgment, since the law will presume that what is stated to  
have been done was d z c l ~done. And the presumption will be stronger a s  to 
a particular called for by a directory regulation or by usage only. Thus 
where-as more freqhently occurs in the hurry of time of war-the statements 
and recitals of a record of a legal court-martial are  incomplete or otherwise 
defective, it  will not necessarily result that  the validity of the sentence ad- 
judged is to be held to be fatally affected. If only the acts and functions 
required of the court by the Articles of war or otker statute are  found to 
have been substantially observed and performed, the law will in general 
presume that the details of the proceedings were due and sufficient, and a 
failure of justice thus be obviated. 

Thus, if a record, in the statement of the swearing of the court, &c., omits 
to specify that it, (or the judge advocate,) was sworn "in the presence of 
the accused," a s  i t  is  directed by the Army Regulations that  the record shall 
"show," and merely states that  i t  was "duly sworn" or simply "sworn," 
the legal validity of the proceedings will not, in the author's opinion, be 
affected, but i t  will be presumed that  the swearing was according to law and 
sufficient. Otherwise," however, where there is  an entire absence of state
ment a s  to the fact of swearing; since the statute-Arts. 84 and 85-certainly 
contenlplates that  the court and judge advocate shall be qualified by a 
formal oath." 

Defects, though occurring in material parts of the proceedings, if amounting, 
when taken into consideration with the entire record, to defects of form 

merely, will properly be regarded a s  only irregularities, not affecting 
794 the legal validity of the recorded proceedings. In  a leading case on 

this subject before a U. S. Circuit Court. where the record failed to 
show any arrai'gnment or plea, but the issue of guilt was fully made before 
the jury and a fair trial had, such defect was held, under the circumstances 
of the case, to be one of form merely, not entitling the accused to a new trial.- 

aAs to this presumption of " omnin a t e  acta," in  civil cases, see Slade v.  Minor, 2 
Cranch C., 139 ; Hutton v. Blaine, 2 S. & R.,75, 79; Moore v .  Houston, 3 Id., 197; 
Trinity Church v .  Higgins, 4 Robt., 1; Edwards v.  State, 47 Miss., 581. As to  mili
tary cases, see Rex v.  Suddis, 1 East, 315; Porret's Case, Perry, 419; DIGEST,648-9, 
note;  Chapter V, p. 50,ante. 

MThus i t  has  been held in civil cases that, where the record simply showed tha t  
the jury had been sworn, it was to  be presumed tha t  the swearing was in  legal form, 
or  " according to law." Edwards v .  State, ante; Dyson v. State, 26 Miss., 362; 
Trinity Church v .  Higgins, 4 Robt. ; 1 Hough, (P.,) 759. 

65 Here the maxim of the law will epply, t h a t  what does not appear a t  all will be 
considered a s  not  having existed or been done. See 3 Opins. At. Gen., 396. That  a n  
absence from the record of any statement or indication tha t  the court or judge advo
cate has been sworn a t  all, will invalidate the sentence, unless: the omission can be 
supplied Upon the revision, has been repeatedly held. 3 Opins. At. Gen., 396, 544; 
G. 0.32 of 1863;G.C. M.0. 21, Dept. of the Columbia, 1880. 

U. S. v. Molloy, 31 Fed., 20. And see Sec. 1025,Rev. Sts. 



CHAPTER XXIV. 

COURTS OF INQUIRY. 
 

795 THE subject of  this Chapter will be considered under the following 
heads :-I. The Law relating to  the Court o f  Inquiry ; 11. Its Nature, in 

general ;111. Its Constitution ; IV. Its Composition ; V .  Its Function ; V I .  The  
Recorder ; V I I .  Procedure ; V I I I .  Action on the Proceedings ; IX.  The Proceed- 
ings as Evidence. 

I. T H E  LAW ON T H E  SUBJECT. 

ARTICLES OF WAR. The  law relating to Courts o f  Inquiry-as derived 
with but slight modification from the provisions o f  the Articles o f  1786'-is 
almost entirely contained in the seven Articles of  the existing code, from the 
115th to the 121st, as follows: 

"ABT.115. A court o f  inquiry, to examine into the nature o f  any transaction 
o f ,  or accusation or imputation against, any oflcer or soldier, may be ordered 
by the President or by any commanding oflcer; but, as courts o f  inquiry may 
be perverted to dishonorable purposes, and may be employed, in the hands o f  
weak and envious commandants, as engines for the destruction o f  military 
merit, they shall never be ordered by any commanding oficer, except upon a 
demand by the oficer or soldier whose wnduct is to  be inquired of .  
"ART.116. A court o f  inquiry shall consist o f  one or more olqicers, not exceed- 

ing three, and a recorder, to reduce the proceedings and evidence to  
writing. 

796 "ART. 117. The recorder o f  a court o f  inquiry shall administer to the 
members the following oath: ' You shall well and truly examine and in- 

quire, according to the evidence, into the matter now before uou, without par- 
tiality, favor, affection, prejudice, or hope o f  reward: so help you God.' ' After  
which the presidmt o f  the court shall administer to the recorder the following 
oath: ' Y o u ,  A. B., do swear that you will, according to your best abilities, ac- 
curately and impartially record the proceedings o f  the court and the evidence 
to be given i n  the case i n  hearing: so help you God.' 

"ART.118. A court o f  inquiry, and the recorder thereof, shall have the same 
power to summon and examine witnesses as is given to courts-martial and the 
judge advocates thereof. Such witnesses shall take the same oath which is 
taken by witnesses before courts-martial, and the party accused shall be per- 
mitted to scantine and cross-examine them, so as fully to investigate the 
circumstances in  question. 

"ART.119. A court of inquiry shall not give an opinion on the merits of t h  
case inquired o f  unless specially ordered to do so. 

" L \ ~ ~ .120. The proceedings of a court o f  inquiry must be authenticated ,by  
the -,ignatures of the recorder and the president.thereof, and delivered to the 
contma.nding oficer. 

Prior to this dale, Courts of Inquiry in the army were sometimes ordered by Com- 
manders under their general authority as such, and on a few occasions were directed 
to be convened by Resolutions of Congress. See, for example, the case of the Inquiry 
directed by Congress to be ordered by General Washington into the conduct of offlcers 
" i n  the Canada Department" and other instances, in 1 Jour. Cong., 384, 427-8; 4 Do., 
625.. 
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" BET.121. The proceedings of  a court of inquiry may be admitted as evidence 
by a court-martial, in cases not capital, nor extending to the dismissal of  an 
o@cer: provided, that the circumstance8 are such that oral testimony cannot be 
o btrcined." 

OTHER STATUTES. The Act of March 16, 1878, c. 37, which enables " the 
person charged " to testify a s  a witness before "courts-martial and courts of 
inquiry," is the only existing statute, (other than the Articles of war,) relating 
in terms to these courts. The provision of Sec. 1203, Rev. Sts., empowering 
" the  judge advocate of a military cozlrt" to "appoint a reporter who shall 
record the proceedings of and testimony taken before such court," though not 
in terms applying to cases before courts of inquiry, has, in practice, been viewed 
a s  authorizing recorders of such courts to make such appointment. Sec. 1202, 
Rev. Sts., by which "every judge advocate of a court-martial" is empowered 
to issue process to compel the attendance of witnesses, applies in its terms still 

less than Sec. 1203 to recorders of courts of inquiry, and cannot, in  
797 the o p i ~ ~ i o n  of the author, legally be extended to the latter.2 A statute 

authorizing a restraint of the liberty of the citizen is to be strictly 
construed. 

THE BRITISH LAW. The law in regard to the British court of inquiry- 
a body of inferior scope and powers a s  compared with the same court under 
our c o d e i s  mainly contained in the 123d of the Rules of Procedure? 

11. THE NATURE OF THE COURT. 

AS DISTINGUISHED FROM A COURT-MARTIAL. The court of in
quiry, so called, is reaily not a court a t  all. No criminal issue is formed before 
it, i t  arraigns no prisoner, receives no plea, makes no finding of guilt or inno- 
cence, awards no punishment. Its proceedings are  not a trial, nor is its 
opinion, (when i t  expresses one,) a judgment. I t  does not administer justice, 
and is not sworn to do so, but simply to "examine and inquire."' I t  is thus 

not a Court but rather a Board6-a board of investigation with the in- 
798 cidental authority, (when expressly conferred upon it,) of pronouncing 

a conclusion upon the facts. But, a s  i t  is a sworn body, and a s  the wit- 

2 The orlginal statute,-a provision of the Act of March 3, 1863, c. '75,-read : " Every 
judge advocate of a court-martial or court of inquiry." The words " o r  court of inquiry " 
were omitted by Congress in enacting the Revised Statutes. See Chapter XIII. 

*See also (inAppendix) Army Act fI 72, and Rule of Procedure 124, as  to  the special 
court of inquiry for the  investigation of cases of unauthorized absence. 

As to its nature, compare Adye. 83 ; Delafons, 46 ; Tytler, 343-346 ; Simmons B 334 ; 
Hough, 28; Barcourt, 173-4 ; Hughes, 160; Fonblanque, 220; Maltby, 137; De Hart, 
273-4; 3 Green]. Ev. 5 475; DraEsT, 135-6 and note;  Trial  of Capt. D. Porter, (Navy.) 
p. 10. In  the British Rules of Procedure, 123 (D,) it i s  said :-" A court of inquiry has 
no judicial power, and is in  strictness not a court a t  all, but a n  assembly of persons 
directed by a commanding offlcer to  collect evidence with respect to  a transaction into 
which he canhot conveniently himself make inquiry." I n  U. S. v. Clarke, 3 Fed., 710, it 
was held tna t  a report of a military court of inquiry, exonerating an enlisted man from 
liability in connection with a n  act  subsequently charqed before a civil tribunal a s  
murder, (not being a finding of a trial court,) could not be pleaded in bar as  a n  ac
quittal before such tribunal. The ruling of the court in this case, however, is placed 
upon a M e r e n t  ground, elsewhere considered. 

6 Kennedy, 239 ; Coppee, 95 ; DIaRlsr, 135, note. I n  Simmons fI 334 ; Harcourt, 174, 
and Grimths, 133, it is styled a "council." I n  the la te  case of The W. B. Chester's 
Owners v. U. S., 19 Ct. Cl.. 683, the court say :-IL A naval or military court of inquiry 
is not a judicial tribunal. It is instituted solely for the purpose of investigation, a s  
a n  assistance to  the President, the head of the  Department, or the  commanding offlcer. 
In determining whether or not any further proceeding, executive or judicial, ought to 
be taken in relation to  the  subject-matter of the  inquiry. There is no issue join* 
between parties, and its proceedings are  not judicial." 
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nesses before it  a re  sworn and examined and cross-examined a s  before courts- 
martial, i t  is a Board of a higher sort in  the nature of a court, and has thus 
come to be termed a court in the law military. 

ITS CHARACTER AND SIGNIFICANCE ILLUSTRATED. But the court 
of inquiry, though only a quasi judicial body, is an instrumentality of no little 
scope and importance; its investigations are  frequently much more extended 
and its conclusions more comprehensive than would be those of a court-martial 
in a similar case; and, in individual instances, i ts results may be scarcely less 
m a 1  than if i t  had the power to convict and sentence? I t  is  mainly, however, 
a s  contributions to history or to the annals of the Army, that the researches of 
the courts under consideration a re  significant and valuable. Thus among the 
courts of inquiry held in our army of which the reports have proved to be im- 
portant State papers, may be cited the following:- 

Tha t  convened i n  the case of Major John Andre, Adjutant General to the 
British Army, by General Washington as  Commander-in-chief, on September 29, 
1780, under the name of a "Board," and consisting of six Major Generals, 
[Greene, (the president,) Lord Sterling, St. Clair, the Marquis de la Fayette, 
Howe, and the Baron de Steuben,] and eight Brigadier Generals, [Parsons, Clin- 
ton,.Knox, Glover, Patterson, Hand, Huntington, and Starke,] with John Law- 
rence, Judge Advocate General, as recorder, and directed " to report a precise 
state of the case,'' with an '' opinion of the light in which he (Andre) ocght 
to be considered and the punishment that ought to be inflicted." The 

Court, after considering the evidence, reported a statement of the 
799 facts found, with an opinion that  the accused " ought to be considered as  

a spy from the enemy, and that, agreeable to the law and usage of 
nations, he ought to suffer death :"' 

That  convened in 1791,by direction of the President, in the case of Brig. 
Gen. Harmar, to inquire into his conduct a s  commanding officer on the expedi- 
tion against the Miami Indians in  1790:' 

That  convened by President Jefferson in 1808,in the case of Brig. Gen. Jas. 
Wilkinson, to investigate the charge of his having coiiperated with the Spanish 
government of Louisiana adversely to the United States. A trial by court-mar- 
tial followed in 1811,a t  'which he was fully acquitted : 

That convened by a n  order of President Madison of January 21, 1815, !n 
the case of Brig. Gen. W. H. Winder, to inquire into his conduct as  commanding 
officer of the U. S. forces during the British attack on Washington in August, 
1814: 

That convened by President Jackson, a t  Frederick, Maryland, in November, 
1836, to inquire into " the  causes of the failure of ,the campaigns in  Florida 
against the Seminole Indians, under the command of Gens. Gaines and Scott," 
and also into the campaign against the hostile Creeks :" 

That convened by President Van Buren, a t  Knoxville, Tenn., in September, 
1837, " t o  examine into the transactions of Bvt. Brig. Gen. Wool, and others 

OAs where the report of the court has served as the ground and occasion for the sum- 
mary dismissal of an officer. Tytler, 34543; Prendergast, 211. And see cases In G. 0. 
15 of 1835; Do. of Nov. 23, 1844; Do. 183 of 1862; Do. 12, Dept. of the Tenn., 1863, 
(case of eight officers of the 109th Ills. Vols.) Compare also the result In the case of 
Andre ( p o s t , )  who was hung as a spy on the fourth day after the conclusion of the 
proceedings of the court of inquiry. 

Proceedings published, Philadelphia, 1780 ; reprinted, Albany, 1865. 
'American State Papers, Military Afairs, vol. I, pp. 20-36. 
* G . 0. of Feb. 14, 1812. 
1°G. 0.13, of. March 21, 1837; Doc. 224, Senate, 24th Congress, 2d Session. And 

see ~ r n e h a n  State Papers, Military Affalrs, vol. VII, pp. 125-465. 
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of his command, in reference to his and their conduct in the Cherokee coun- 
t ry:""  

That  converied in Mexico, by G. -0.186, Hdqrs. of the Army, 1847, a t  the 
instance of Brig. Gen. Worth, to inquire into certain matters connected with the 
capitulation of Puebla, in which he conceived himself injured by Gen. Scott. 

That convened in 1848,in  the City of Mexico, in  the case 6f Maj. Gen. 
800 Pillow, which investigated charges preferred against that  oficer by Maj. 

Gen. Scott, in regard to omcia1 reports made by the former of the battles 
of Cantreras, Churubusco, &c. :"" 

That convened by the President a t  Washington, i n  September, 1862, " t o  in
veetigate the circumstances of the abandonment of Maryland Heights and the 
surrender of Harper's Ferry :"' 

That convened by the President, by Special Orders No. 356, of November 20, 
1862, a t  Cincinnati, Ohio, " t o  investigate and report upon the operations of 
the army under the command of Maj. Gen. D. C. Buell, U. S. Vols., in Kentucky 
and Tennessee :"'' 

That convened by Special Orders No. 350, Headquarters of the Army, 1862, 
to inquire into the conduct of Maj. Gen. McDowell a s  a general oEcer durlng 
the first year of the late war: * 

That ordered by the President, by S. 0. 217 of 1868, in  the case of Brig. Gen. 
Dyer, Chief of Ordnance, which was charged especially with the duty of examin- 
ing into certain accusations made against that officer in  a report of a Com
mittee of Congress : 

That ordered by the President, by S. 0. 35 of 1874, in the case of Brig. Gen. 
Howard, under the provisions of a Joint Resolution of Congress of Feb. 13, 
1874, and directed, a s  required by the Resolution, " t o  fully investigate'' 
certain indicated charges against said officer, "and to report their opinion, 
a s  well upon moral a s  upon technical and legal responsibility for such of- 
fences, if any, a s  may be discovered :"" 

That ordered by the President, by S. 0. 277 of 1879, in the case of Lieut. Col. 
Warren, Corps of Engineers, "for the purpose of inquiring into his conduct 
a s  major general commanding the 5th Army Corps, a t  the battle of Five 
Forks, Virginia, on April 1, 1865, and into the operations of his command 

on that  day and the day pievious: ''= 
801 That convened by direction of the President, by S. 0. 241, of October 

31, 1883, " t o  investigate the organization and fitting out of the Greelg 
relief expedition party, transported by the steamer Proteus :"Is 

That convened by direction of the President, by S. 0. 93, of 1884, to  investi- 
gate certain charges, preferred by a dvilian, A. E. Bateman, against Brig. 
Qen. D. a. Swaim, ~ u d g e  Advocate General of the Army, the report of which 

0 .  63, of Oct. 2, 1837; American State Papers, Military Matre, vo1. VII, pp. 
632-571. 
"0.0 .  40, of July 2, 1848. 
DQ.  0 .  183, of Nov. 8, 1862. This court was designated a "Military Commission." 
UThe proceedings were never promulgated in Orders. 

Rebellion Record, Series I. Pol. XII, Part I, pp. 36 to 332. 
UQ. 0 .  61, of May 15, 1869. Proceedings printed at  Qovt. Prlnting Omce, 1869. 
* Q. 0 .  76 of 1874 ;Procedings printed at  Qovt. Prlntlng Oftlce, 1874. 
Q. 0 .  182 of 1882; Proceedings printed at Qovt. Printing Oftlce, 1888. 
''Proceedings of the 'Proteus ' Court of Inquiry on the Greely Eellei ~xpedltion." 

Qovt. Printing Ornee, 1884. 
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formed the basis of the subsequent court-martial proceediugs published in 
G. C. M. 0. 19 of 1885.1° 

802 111. ITS CONSTITUTION. 

AUTHORITY OF COXMANDING OFFICER AND PRESIDENT RE
SPECTIVELY. I t  is  provided, a s  has been seen, in  Art. 115 that-"A court 
of inquiry may be ordered by the President or by any commanding omer," but, 
for a certain reason stated," "shall never be ordered by a commanding o m e r  
except upon a demand by the ofleer or soldier whose conduct is to be inquired of." 

The comprehensive designation-" any commanding officer " " indicates that 
the authority to constitute courts of inquiry is not necessarily restricted, as 
has sometimes been supposed,* to commanders who would be authorized to 
eonvene courts-martial in the same cases, but properly includes any and every 
" commanding officer," a& the term is understood in the service ;" the power 
'conferred being thus made incident to distinctive command as  such. Thus the 
commander of a district, post, regiment, o r  indeliendent company or detach

-The proceedings of the court of inquiry are  contained in a volume published a t  the 
Govt. Printing O5ce, 1884. 

Among other important courts of inquiry in  the  army may be mentioned those in  
t4e following cases :-Case of Lieut. Lane, charged with assaulting a member of 
Congress. (G. 0. 15 of 1835.) Case of Private Delap, involving a construction of 
the present Thirtieth Article. (G. 0. 1 3  of 1843.) Case of Capt. P. S. ~ooke, 'relatlng 
to protection given to traders in Texas. (G. 0. 6 of 1844.) Case of Asst. Surg. 
Byrne, relating to a collision between him and Surgeon General Lawson. (G. 0. 42 
of 1849.) Case of Col. D. S. Miles, charged with misconduct a t  the battle of Bull 
Run. (G. 0. 42, Army of the Potomac, 1861.) Cases of a Colonel and a Captain of 
Vols., charged with misconduct a t  the  same battle. (G. 0. 30, Dept. of N. E. Va., 
1861.) Case of Brig. Gen. Martindale-inquiry into a charge preferred against him 
by Maj. Gen. Porter. (G. 0. 178 of 1862.) Case of the burning of the steamer Ruth. 
(Q. 0. 344 of 1863.). Cases of certain corps, kc., commanders, a s  to  their conduct 
in the battles of Sept. 19th and 20th, 1863. (Court ordered in a. 0. 322 of 1863. 
Result not promulgated.) Case of members of the 100th Ills. Infy., charged with 
disloyalty. (G. 0. 12, Dept. of Tenn., 1863.) Cases of Col. A. A. Gibson, 2d Pa. 
Arty., and Col. C. M. Alexander, 2d Dist. Col. Vols., a s  to  details of the command 
and discipline of their regiments, LC. (G. 0. 22, 139, Dept. of Washington, 1864.) Case 
of a n  Inquiry into the  transactions of the commanding o5cer  in charge of the Hualpai 
Indlans in Arizona in 1874-5. (G. 0. 6 of 1876.) Case of Lt. Col. Eddy and Capt. 
Martin, Quartermaster Dept., a s  to the  administration of the Q. M. DepBt a t  San 
Francisco, and certain frauds committed therein. (G. 0. 10 of 1877.) Case of Major 
Benc-as to  his conduct a t  the battle of Little Big Horn River, on June 25th and 26th, 
1876. (G. 0. 17 ofi1879.) Case of an inquiry instituted on the appl~cation of Col. 
E A. Carr, a s  to  a hostile expedition against Apache Indians in  August, 1881. (G. 0. 
126 of 1882.) Case of an inquiry into the administration of the post of Fort  Coeur 
d' Alene, between 1879 and 1886. (G. 0. 47 of 1887.) Case of an inquiry lnto 
matters connected with the administration of the affairs of the 11th Light House 
Dlstriet, by Major William Ludlow, Corps of Engineers. (S. 0. 302 of 1892.) Also 
courts of inquiry held in the cases of ofacers charged with the shooting, &c., and 
killing of mutinous or  insubordinate inferiors, mostly in time of war, and of which 
conclusions a r e  published in the following Orders :-G. 0. 29, Dept. of N. E. Va., 1861; 
Do. 46, Army of the Potomac, 1862;  Do. 30, Banks' Division, 1862;  Do. 5, Dept. of 
N. Mexico, 1863;  Do. 76, Dept. of W. Va., 1864; Do. 20, Dept. of the Platte, 1871. 
With which see O'Brien, 76, a s  t o  case of Col. Parrish, Florida, 1836. Other courts 
of inquiry thnn those here specifled will be noticed in the course of the Chapter. Pro
ceedlngs of important Courts of Inquiry in the Confederate States army a re  published 
In G. 0. 19, A. & I. G. O., Richmond, 1861;  Do. 28, 108, Id., 1862;  Do. 81, 162, Id., 1863. 

In  8 Opins., 342. Atty. Gen. Cushing comments forcibly on this part of the Article, 
concluding with the expression of opinion tha t  " the reflection on ofacers of the army " 
contained in i t  is " unjust and out of place." 
* A  similar designation is employed in the British law. Rules of Procedure, 123. 

G. 0. 78 of 1880. 
L F o r  a deflnition of this term, see Chapter IX-" By whom arrest is to be imposed" 
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ment, may order this court with the same legality a s  may the commander of 
a department or army. The exercise, however, of such authority on the part 
of an inferior commander, or in a case of a soldier, is  of rare occurrence in 

our service.% 
803 The authority, however, of the commanding officer is not unqualified, 

but subject to the limitation prescribed in the last clause of the Article; 
i t  can be exercised only conditionally upon the court being " demanded " by the 
interested party. I t  is the Presieent alone whose authority under the Article 
is absolute, and he may avail himself of this authority either by himselfcon- 
vening the court in Orders from the War Department, or by directing the 
same to be convened by a military commander. 

DISCRETION OF CONVENINCS OFFICIAL. But the exercise of the 
authority, whether absolute or conditional, is discretionary. Neither the 
President nor a commanding officer is obliged to order the court under any 
circumstances; the question whether or not a court shall be ordered in a 
particular case being one to be determined, not merely by the wishes of the 
aggrieved party, but also and mainly by such considerations of expediency or 
justice a s  may address themselves to the superior. The word "demand," 
a s  employed in the Article, does not imply a right on the part of the officer 
o r  soldier, but is to be construed as  synonymous with requested or applied for. 
I t  is optional, therefore, with a conlmanding officer to refuse the application; 
but, in the event of such refusal, the party, if not satisfied, may appeal to higher 
authority, a s  in any other case of an official request not granted by an imme- 
diate commander. Applications for courts of inquiry a re  in fact not unfre- 
quently refused, on the ground that to order the same would be opposed to the 
interests of the service. 

THE C0,NVENING ORDER, &c. The form of constituting a court of in- 
quiry is by a General or Special Order, similar to that employed for ordering 
a court-martial and detailing the members; the only difference being that, in 
lieu of a reference to a trial or trials to be had, the Order specifies a charge, 
subject, or question to be investigated, and further directs either that  the court 
shall report the facts alone, or the facts with i ts  opinion thereon,-with such 
additional orders or instructions, if any, a s  i t  may be deemed proper to subjoin. 
At any subsequent state of the inquiry, a supplemental Order may be issued 

by the convening authority, relieving a member, detailing a new mem
804 ber or r e ~ o r d e r , ~adding to or modifying the instructions originally 

given? changing the time or place of meeting, Cc. 

IV. ITS COMPOSITION. 

ART. 116. This Article provides tha t :  "A court of inquiry shall consist of 
one or more oflcers, not exceeding three." As to the word "officers "-what 
has been said in the Chapter on the Coillposition of General Courts-martial, 
in construing the same word as  employed in Art. 75, will be for the most part 
applicable here. 

NUMBER OF MEMBERS. A detail for the court of less than three com- 
missioned officers has been of the rarest occurrence in our service." In  a few 

26The proceedings of a court of inaciry in the case of an enlisted man, charged with 
killing a public horse by hard riding, are published in G. 0. 27, Dept. of Cal., 1867. 

28 ' I  It is not absolutely necessary that the same members should go through the whole 
of the inquiry." Harcourt, 174. And see Simmons $ 383 ; De Hart, 277, note; Hard- 
wood, 161. 

See Coppee, 98. 
" A  court of inquiry with but one member is convened by G. 0. 36 of 1837. 
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cases indeed-as in  the case of the court convened upon the application of Gen. 
Warren-a court originally composed of three members has been reduced to 
two in the course of i ts  investigation, and has gone on and concluded with that  
number. In  the case of Andn5, the court, (convened before the enactment of 
the Article M n g  the number,) was, a s  has been seen, composed of fourteen 

. 	 members. I n  the recent case of Gen. Howard, above noticed, it was specially 
provided in the Joint Resolution that  the court should "consist of not leas 
than five officers," and it was i n  fact constituted with seven members." 

RANK OF MEMBERS. On this point the law is silent. Art. 79, in  pro- 
viding that "no officer shall, when it  can be avoided, be tried by offlcers in- 
ferior to him In rank," applies of course only to courts-martial. I t s  injuno 
tion, however, will naturally and properly be observed in composing courts of 
Inquiry, so f a r  a s  the exigencies of the service will permit 

V. ITS FUNCTION. 

IN WHAT IT CONSISTS. The function of the court of inquiry 
805 in  our service appears from Arts. 115and 119. I n  the former its general 

purpose is indicated to be-" to examine into the nature of m y  trans
action of, or accusation or imputatwn against, m y  oflicer or soldier." By the 
latter, i t  is required to "give m opinion on the merits of the case," when 
"specially ordered to do so." 

THE INVESTIGATION. The subjects of investigation contemplated by the 
Article are of two general descriptions :-transactions of officers or soldiers, 
a comprehensive term which may include any acts whatever, though commonly 
conlined to acts of a supposed questionable or exceptional character; and 
acousations o r  +mputations, that is to say charges of crime or misconduct, either 
direct and specific, o r  indirect and informal, and proceeding from any com
petent or respectable source. More particularly, however, there a re  threem 
principal uses and purposes for which investigations by courts of inquiry a re  
resorted to in  practice, a s  follows :

1. For  determining whether  there should be a t r i a l  by court-martial i n  
a particular instance. As where accusations have been made, or circumstances 
of a criminating character have been reported, against a certain military per- 
son;" or where, a crime or disorder having apparently been committed by 
several military persons, it may be doubtful what particular individual o r  
individuals may be implicated or punishable ;-in such cases a court of inquiry 
may often profitably be convened with directions to report all the facts, and, 
(as is generally required,) to express also a n  opinion whether or not a court-
martial should be ordered for the trial of the person or  persons accused or found 
chargeable. The court of inquiry, when acting in this capacity, has  been 
frequently compared to a grand jury;"  but, a s  the party whose conduct is 

=The British law simply provides that the court "may consist of any number" of 
officers, (Rules of Procedure, 123 ;) but the number has generally been three or flve. 
In the Inquiry upon the Cintra Convention, in 1808, and also in the case of Col. 
Home, (Home v.  Bentinck, 2 Brod. & Bing., 131,) the number was seven. 

.m See 6 Opins. At. Gw. ,  239. 
The ground of complaint may be advanced by utvp.Zian8. See an old case in Q. 0.. 

Hdqrs., Newbury, June 19, 1782, of a court of inquiry ordered "to inquire Into the 
causes of a complaint exhibited by citizens of the State of Pennsylvania," against certain 
offleers and soldiers. And see case of Gen. Swaim, ante, p. 519; alao case in Q. 0.47 
of 1887. 

"See Adye, 54, 172 ; 1 McArthur, 108; Tytler, 223, 340 ; Hough, 711 ;Prendergast, 208, 
211; Clode, M. L.,196-198; Maltby, 136; De Hart, 120; 8 Opins. At. Gen., 347. 
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under investigation may be present with counsel, and be heard in his 
806 defence, a t  its sessions, and its proceedings may be and generally a r e  

public, the analogy indicated is by no means complete:= 
2. For  t h e  purpose simply ,of informing and  advising t h e  convening 

official. These courts are  also employed to investigate cases, which appear to 
call, not for trial by court-martial, but for some other military or administrative 
action, and in which the testimony is so multifarious, complicated, or conflicting 
that a formal inquiry is needed for the purpose of ascertaining and reporting 
what are  the actual facts, and thus reliably informing the President or Com- 
mander, and assisting his judgment. This, with or without an opinion-as he 
may direct-as to the bearing of the facts upon the discipline of the service, 
the rights or liabilities of individuals, &c." In  cases indeed where but a brief 
investigation yi l l  be sufficient, the same is not unfrequently made through 
an ordinary board detailed for the purpose, or through the judge advocate or 
inspector general.of the command. I t  is only for such important investigations 
of this class as will involve the taking of a mass of testimony and the giving 
of a full hearing to the officer, (or soldier,) whose acts have given rise to the 
proceeding, that a court of inquiry is, in general, ordered." 

3. ,For t h e  vindication of character or conduct. This instrumentality is 
also not unfrequently resorted to, as a species of court of honor, for the ex- 
culpation or justification of an officer, (or soldier,) whose reputation or action 
has been seriously aspersed or injuriously criticized in some official report or 
authoritative publication, or who has been severely rebuked or censured by a 
military superior, or who deems himself to have been otherwise aggrieved in 
his military capacity. In  such cases the court is  usually applied for by the 
party himself according to the provision of Art. 115." Though the primary 
object of the inquiry is vindication, the result may indeed be quite the 

reverse. 
807 I t  is to be remarked that the several objects above indicated are  not 

necessarily kept distinct and separate in practice, but may, where the 
circumstances make it  proper, be combined in the investigation ordered. 

The investigation.not t o  be diverted to  foreign matter.  Though con
siderable latitude is to be conceded to the court in its inquiry, i t  will not be 
warranted in examining a subject quite distinct from that  which i t  has been 
directed to investigate. Still less where i t  has been ordered to investigate cer- 
tain charges, will i t  b.e justified in taking into consideration other charges 
against the same person, or any charges against a different p e r ~ o n . ~  

To be confined t o  cases of persons i n  t h e  army. The term "oficer or 
soldier," employed in the Article, clearly means one who is an officer or soldier 

"DIGEST, 136 ; McNaghten, 176-7. 
 
"See Tytler, 343 ; Simmons 8 334 ; Kennedy, 239 ; 6 Opins. At. Gen., 242 ; 8 Id., 341. 
 
""Thus a court of inquiry may have in charge a comprehensive subject, such as 
 

the cause of the loss of a battle, the conduct of a particular corps or ship in a combat 
or engagement, the general condition of some administrative branch of the service, and 
other matters of that nature." 8 Opins. At. Gen., 341. And see 6 Id., 242;  Simmons 
g 334. 

*Instances may occur where two officers who have become involved in controversy may 
each apply for a court of inquiry in regard to the same transaction. In such cases the 
court, if convened, will practically in the words of Williamson, (2 Mil. Ar., 132,) "s i t  as  
a court of arbitration between the contending parties, the decision of which they have 
consented to abide by." 
a See Benet, 230. 
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of the army a t  the time the cou=t is ordered.* Transaction of or accusatior~s 
against persons who have been members of the army, but who have left i t  and 
become civilians, while the same may be indirectly involved in an investigation, 
are  not per se legitimate subjects for direct inquiry by this court, even though 
the inquiry be limited to their acts and conduct while in the army. For such 
an inquiry would be futile so fa r  a s  concerned action by the military an
thorities. 

Not  to  be affected by t h e  s ta tu te  of limitations. The military statute of 
limitations-Art. 103-applies only to proceedings befare courts-martial. There 
is no legal obstacle, therefore, to a court of inquiry taking cognizance of a 

particular transaction or matter cf accusation dating back more than 
808 two years prior to the ordering of such court, and i t  may accordingly 

extend its examination to acts and occurrences of the past without 
regard to the period which has since elapsed.= A peculiar advantage indeed 
of these courts over codrts-martial is that they a r e  empowered to investigate 
a series of acts o r  course of conduct-such a s  the administration of an office, 
the execution of a special trust, the management of an expedition or a cam
paign, the keeping of a continued account of receipts and disbursement$, &&, 
embracing, in their relations, a considerable number of years, or any indefinite 
period. While in practice these courts will rarely be called upon to go into 
transactions remote in  time, i t  is yet the fact that some of the most conspicuous 
instances in which courts of inquiry have been resorted to in this country 
have been cases i o  which a trial by court-martial was held to  be barred by the 
lapse of the statutory period, and a court of inquiry remained the only means 
by which the facts could be satisfactorily investigated or the person vindi- 
cated or the r e v e r ~ e . ~  

THE OPINION-Art. 119. I n  view of the positive terms of this Article, the 
court, unless expressly required to give an opinion, could scarcely properly 
make even a recommendation or suggestion a s  to the merits of the case, since 
the same would in general involve a certain measure of opinion. 

As required a n d  rendered. The opinion required of a court of inquiry is, 
in general, a s  already indicated, a n  opinion whether, upon the facts as  devel- 
oped by the investigation, a particular officer o r  soldier, or any officer or 
soldier, should properly be brought to trial by\court-martial; or whether any 
other, and if any what, action is called for by the interests of the service, or 

is otherwise desirable to be taken. The court may be directed to furnish 
809 separa* opinions upon several different points involved in the case,u 

and also to give i ts  reasons for its opinion^.^ Where ordered to render 
a n  opinion upon a specific subject, or to a certain p'articular effect, i t  should 

*Thus a court of inquiry could not legally be ordered to investigate charges against 
a contract surgeon. DIGEST, 136. 

I n  a. 0. 50,MU. Div. of West Miss., 1864,a r e  published the proceedings of a body, in 
form a court of inquiry, but designated a " coundl of war," by which was investigated 
the question whether a brigadier general commanding the enemy's forces a t  Fort  Morgan, 
Ala., had violated the  laws of war in  connection with the surrender of t h a t  post. 

G. 0. 24 of 1829; 6 Oplns. At. Gen., 239 ; 8 Id., 349 ; Macomb, 94 ; Harwood, 168: 
Ben& 183-5. And see Debate in Senate on case of Gen. Howard, Cong. Rec., 1874, No. 
40, pp. 36-8. De Hart ,  (p. 281-3.) rnisapprehenda the law on this point; a s  did also 
the court of inquiry in  Ast. Surg. Byrne's Case, (G. 0. 42 of 1849,) and in Col. Alex- 
ander's Case, (G. 0. 139,Dept. of Washington, 1864.) 

* I n  the cases both of Gen. Dyer and Gen. Howard, the  charges and transactions 
dated back beyond the period of the statutory limitation. 

U See instances of opinions thus dispersed, in G. 0. 13 of 1837; Do. 40 of 1848 ; Do. 
42 of 1849. 

-As in the case of the Inquiry i n  regard to the Proteus expedition. 9. 0. 241 of 1883. 
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confine itself strictly to the same: i t  cannot assume to express an opinion upon a 
different matter or to a different effect without transcending i t s  authority and 
becoming liable to c e n s ~ r e . ~  

Dissenting opinions. Though i t  is the court which is  called upon to give 
an opinion; i. e., though i t  is contemplated that the opinion given shall be 
the opinion of the court;  yet a s  the opinion of a court of inquiry is not a judg- 
ment, i t  is not deemed to be necessary that the same, a s  rendered, should be 
unanimous or single, nor is the fact that the majority concur in a certain opin- 
ion regarded as'precluding, (as  in  a case of a court-martial,) the expressio~l 
of their dissent by the minority. When a joint opinion cannot be united in by 
all the members, dissenting opinions must be given or none a t  a l l ;  and in a 
case of dissent, i t  is not only proper, but desfrable for the instruction of the 
reviewing officer, that the different conclusions arrived a t  by the different mem- 
bers be formally reported in the record." But dissent of course is to be avoided 
where practicable, and the members will always preferably concur when they 

can do so without a sacrifice of just and reasonable views. 
810 Incidental  remarks. Though the court may not volunteer opinions 

not called for, i t  may, in connection with its opinion or report of facts, 
remark upon matters extraneous to the subject of investigation, but legiti- 
mately within its observation, for the purpose of bringing the same to the at- 
tention of the reviewing officer,-such, for example, a s  disrespectful or other- 
wise irregular conduct on the part of the accused or accuser, or on the part of 
counsel or a witness." 

VI. T H E  RECORDER. 

H I S  PROVINCE AND DUTIES. Although i t  is provided in Art. 116 that
"A court of inquiry shall consist o f "  certain officers "and a recorder," the 
special use and purpose of this latter officer is added a s  follows, vix.: " to re- 
duce the proceeding8 and evidence to writing." So, in  Art. 117, while it i s  
provided that the members of the court shall be sworn to "examine and in
quire," the recorder is required to be separately sworn to " accurately and im
partially record the proceedings of the court and the evidence." Thus, like 
the judge advocate of a court-martial, the recorder is clearly distinguished from 
the members, and the provision cited of Art. 116 has never been construed in 
practice as  making him a part of the court. 

* Hough, (A.) 8 ; Harcourt, 174 ; Macomb, 93;O'Brien, 291 ; De Hart, 277 ; CoppBe, 98. 
"The very disagreement indeed of intelligent minds is a material and important 

fact in the case, and one o f  which the reviewing authority i s  entitled to have the ad- 
vantage in his consideration of and action upon the casq" DIGEST,138. 
 

I n  the Inquiry on the Cintra Convention, in 1808, the  members who were "of a 
different opinion from the majority" were required " t o  record upon the proceedings 
their reasons for such dissent," and three of the members accordingly did so. Sim
mons 5 339, and note;  Hough, (A.) 4. The last  author, (Precedents, 642,) cites an
other case in which two of the flve members of a court of inquiry gave dissenting 
opinions. Contra, O'Brien, 291, in  holding dissenting opinions not permissible, proceeds 
upon a supposed analogy between the judgment of a court-martial and the conclusion 
of a court of inquiry, which does not exist in fact or in law. 

"Hough, 29. And see G. 0. 13 of 1837, a s  to the animadversions of the court of 
inquiry upon the reprehensible language used in regard to  each other by Gens. Gaines 
and Scott, the two officers concerned, the one in his address'to the court, and the other 
in his official communications which were put in  evidence. 

4eThe Articles of the late code of 1806, (in force prior to June 22, 1874,) termed 
this officer '. judge advocate," and " judge advocate or recorder." The " judge advocate" 
of the court of inquiry in Gen. Dyer's case, lconvened in 1868,) was authorized, in a 
Special Order from the War Department, to  appoint a n  "assistant judge advocata" 
Published Record, p. 1. 
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H e  is fcrther assimilated to the judge advocate in that  he  is empowered and 
required by Art. 117 to qualify the members by administering to them the pre-
scribed form of oath ; that by Art. U8,he is authorized to summon and examine 
witnesses; and that, by Art. 120, he is required to authenticate, with the prest  
dent, the completed proceedings. 

The principal regular duties of the recorder a re  to secure the attendame of 
the witnesses, and to swear them and conduct their examination, (cross-

811 examining also, if desirable, those introtluced by the other p a ~ t y ,if > 

there be one,) and to prepare the record of the court. fi'e also assists 
the court in procuring such documentary or written evidence as may be 
required; but a s  Art. 91, relating to depos&ions, evidently contemplates the 
taking of the same mainly a t  least for use on trials by courts-martial, he 
will comparatively rarely be called upon to obtain testimony in this formt 

NOT A PROSECUTOR OR LAW-OFFICER. The recorder, however, unlike 
the judge advocate, is  not a prosecuting officer, since the investigation is not 
a trial, nor will he properly assume the rGZe or manner of a prosecutor. 
Further, he is not invested, like the judge advocate, with the capacity of 
adviser to the court. A court of inquiry, having cocfidence in the legal ability 
of its recorder, may indeed properly call upon him to assist i t  in  examining 
the law applicable to the case before it, but this is no duty of a recorder; 
moreover i t  will not often come within the province of a court of inqliry to pass 
upon questions of law of a difficult o r  unfamiliar character." 

VII. T H E  PROCEDURE. 

THE MEETING OF THE COURT-ATTENDANCE OF PARTIES. The 
court assembles a t  the place and time named in the Order convening it. If 
all the members do not attend on the first day, i t  is customary for the others 
to adjourn from day to day till all are  present, with the recorder. 

The "party accused" is entitled, by Art. 118, to be present so fa r  as  to take 
part in the examination of the witnesses, and in practice he is permitted to be, 
and generally is, present from the beginning and throughout the proceedings," 
though his presence is not a t  any stage obligatory or essential. H e  is sometimes 

indeed, though rarely, ordered to be present," and in such case must 
812 attend, though his absence may not affect the authority of the court to  

proceed. 
To place the accused party in  arrest prior to the convening of the court, o r  

pending its continuance, would be opposed to the present usage of the service, 
and scarcely justified except in a n  extreme case." , 

The party accused, or " whose conduct is inquired of," is  entitled to be present 
(with counsel, if desired "), and to examine and cross-examine the witnesses 

" I n  the exceptional case, however, of Gen. Howard, already noticed, the court was 
speciflcally required to express a n  opinion not only upon the "moral" but upon the 
"technical and legal responsibility " of the omcer. 

'He should properly be furnished with copies of the convening Order, and other 
Orders, if any, fixing or changing the time or place of the meeting of the court. 

Simmons 5 335 ;Hough, 25,437; James, 317; De Hart, 275. The court has no power 
to command his obedience, but the commanding ofacer only. Simmons 5 334; GrBiths, 
133. 
 

"Hough, (A.) 8; Grifaths, 134;De Hart, 279; Lee, 83. So, in the navy, the ofacer 
need not be put under suspension. Harwood, 163. The case of Andre was of course an 
exception: a t  the end of the proceedings the record states that  he was "remanded into 
custody." In the early case of Major Wyllys, of our own army, Congress, in providing 
for a court of inquiry, expressly directed that  he be "arrested and remain in arrest"  
till i t  should further order, and, a t  the end of the proceedings, it directed that he be 
" released from his arrest." 4 Journals, 625,676. 
u See De Hart, 276 ;Ben& 182;Coppde, 99 ; Harwood, 163. 
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similarly as  before a court-martial; and, under the existing law, he may him- 
self take the stand as  a witness. He may also present a n  argument or state- 
ment a t  the close. The inquiry, however, not being a trial, his presence thereat 
is not essential. The accuser, where there is one, has also generally been 
allowed to be present? and with his counsel ;68 and a similar privilege is prop- 
erly extended to a n  officer whose conduct will be materially Lvolved in the 
inquiry.' 

CHALLENGE O F  MEMBERS. - The full court being in attendance, the 
convening Order is read, and the accused or interested party, is afforded the 
same opportunity of challenge as  upon a trial by court-martial. To this privi- 
lege indeed he is not legally entitled, since, by the terms of Art. 88, i t  is only 

" members of a court-martial " who " may be challenged by a prisoner." 
813 In  strict justice, however, to the party, and with a view to an impartial 

inquiry, such privilege is  now always extended in our service." 
In the special case of Gen. Howard, i t  was, as has been seen, expressly pro- 

vided by Congress that the accused should " be allowed the same right of chal- 
lenge a s  allowed by law in trials by court-martial; " but this provision was only 
declaratory of the existing practice a s  established by usage, and was unneces- 
sary to secure the privilege to the party.= 

Wherever the opportunity of challenge is availed of, the proceedings had will 
be similar to those before courts-martial in like cases, as  fully set forth in 
Chapter XIV. If  a challenge to one of a court of three members is allowed, it  
will in general be better to adjourn and await the action of the convening 
authority, since a court of two members, though legal, does not permit of a 
majority vote in  a case of disagreement. 

ORGANIZATION, SITTINGS, &c.-Administering of t h e  oath. Such 
objections to members a s  have been made, (if any,) being disposed of, the 
members and recorder a re  sworn according to the form and in the manner set 
forth in Art. 117. 

Obligation of secrecy. The oath, it may be remarked, imposes upon neither 
members nor recorder any obligation of secrecy similar to that  enjoined by their 
oath upon the members and judge advocate of a court-martial; so that  thc 
opinion of the court may be divulged without any violation of the oath a s  
prescribed. But, in law, the opinion of a court of inquiry is assimilated to the 
judgment of a court-martial in  that i t  is a confidential and privileged official 
communication addressed to the convening authority and intended as  a basis . 
for his action alone, and it is readily perceived that  a disclosure of such opinioll 
before such action was taken might, (especially in  a case where the court had 
been sitting with closed doors,) seriously embarrass the commander or the 

President in his disposition of the case, and perhaps materially prejudice 
814 the interests of the accused party in the event of a trial being ~ r d e r e d . ~  

I t  has therefore been held both by English and American writersa to -
W D e  Hart, 276. BBnet, 181-2; Coppee, 98. In Gen. Dyer's Case, as also in Gen. 

Swaim's, the counsel of the accusers constantly attended, and took upon themselves the 
o m s  of making good the charges. 

"Kennedy, 240; Hough, (A.) 8 ;  De Hart, 276; Benet, 181. Gen. Scott, as accuser, 
attended the court of inquiry in the case of Gen. Pillow, in Mexico, in 1848. 

Proteus Court of Inquiry, pp. 2, 3. 
See Macomb, 94 ; O'Brien, 292 ; De Hart, 278 ; BenBt, 181 ; Copge, 98 ; Harwood, 

163. The privilege was recognized as far back as at the iqquiry in the case of Gens. 
Scott and Gaines in 1837. 

MThis was admitted in the debate in both Houses of Congress. Cong. Rec., Nos. 38 
and 40, 1874. 

61 Home v. Bentinck, 2 Brod. & Bing., 130, 164 ;Hough, 26 ; Clode, M.L., 199 ; De Hart. 
280 ; Benet, 182 ;Harwood, 168. 

See authorities cited in last note; also Hough. (P.) 653 ; Hughes, 163 ; O'Brien, 291. 
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be highly unmilitary and inaecorous for a member or the recorder of a court 
of inquiry to discover, either to the accused or other person, the opinion or 
recommendation of the court, without the authority of the convening official 
or before the same is published in orders. 

The oaths having been administered, the court is organized for the inquiry. 
Whether  session t o  be  open or  closed. Before, however, entering upon the 

investigation, a question generally to be determined is, whether the court shall 
sit with open or closed doors. Courts of inquiry, instituted as  they a re  to assist 

.by their researches the judgment of the President or the military commander, 
and making reports addressed as  confidential communications to his discretion. 
would appear from their very nature and purpose to be properly close courts." 
Admission to them, in the absence of statutory regulation on the subject, is 
declared to be, strictly, not of right." But from an early period these courts, 
even i n  England, have sometimes been open; '' and, in our law, Art. 118 pro
vides for the admission of the accused and the witnesses, while, by custom, 
the accuser, the counsel of both parties, and the necessary clerks a r e  permitted 
to be present. From this it  i s  but a short step to admit the public, and the 
result is that, with us, courts of inquiry, unless otherwise instructed in  Orders, 

are  in  general held a s  open courts." I t  is indeed always competent an8  
815 proper for the convening authority to direct, in the convening or a 

supplemental Order, whether the court shall be open or c l ~ s e d . ~But 
if-as is usually the case-the Orders a r e  silent on the subject, the court is  
empowered to decide the point for.itself by vote, or, without raising the ques- 
tion, to go on sitting with open doors from the beginning." In a case where the 
result of the inquiry, a s  i t  is  developed in the course of the testimony, is such 
a s  to make i t  improper or impolitic that the court, originally open, should con- 
tinue to be so, the doors will properly be closed during the rest of the investi- 
gation,- all persons being excluded except those entitled or privileged by law 
or usage to be present, and the witnesses being admitted ~ e p a r a t e l y . ~  Of course, 
upon the h a 1  deliberation, or where it is desired to consider without publicity 
some interlocutory question, the court, if open, is  cleared, and the doors a re  
closed, in the same manner a s  in  the case of a court-martial." 

Hours  of session. A court of inquiry, (in the absence of special instruc
tions on the subject,) may sit "without regard to hours," beginning and end- 
ing its daily sessions a t  such hours a s  may be convenient for itself and the 

" " These courts being held for the purpose of obtaining information, upon which a n  
ulterior decision is to  depend, a r e  necessarily close courts." Kennedy, 240. "All courls 
of inquiry a re  inherently close courts." Hough, (P.) 646. And see Simmons 5 887 ; 
€lode, M.L., 196 ; Benet, 182 ; 8 Optns. At. Gen., 346. 

Q " Defendants generally, and auditors and spectators occasionally, have access 5y 
grace and not of right." Hough, (P.)645. And see other authorities cited in  the lost 
note. 

OLThe Inqulry on t h e  Cintra Convention was closed for the  flrst two days. On the 
third day i t  was opened, a minute being made in the proceedings that-" the guard beillg 
withdrawn, strangers a r e  allowed to  enter." See Hough, (A.) 11. 

Macomb, 92 ; O'Brien, 291 ; De Hart ,  276; Harwood, 163; 8 Opins. St. Gen., 246; 
Lee, 82; DIGEST, 136. I n  the recent case of Gen. Swaim, the court, (p. 27,) voted 
to it with open doors. 

Hough. (A.) :l; Do., (P.) 639 ; Simmons 1 339. GritBths, 132 ; De Hart, 276 ; 8 
Opins. At. Gen., 229. 

w See De Hart ,  276 : Renet, 182 ; Coppee, 96; Harwood, 163. 
a See Hough, 26 ; Macomb, 92 ; De Hart, 276 ; Harwood, 163 ; 8 Opins. At. Gen., 347. 
ca Hough, (P.) 640. 
87"  Generally the court sits with open doors, except when deliberating and voting." 

O'Brien, 201. 
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parties interested.= The provision of Art. 94 prescribing certain fixed hours 
applies only to  "proceedings of bl-ials." 

Adjournments. The granting of " continuances," a s  such, is, by Art. 93, in 
substance restricted to occasions of trials before courte-martlal. A court of 
inquiry, however, may, from time to time during a n  investigation, grant or 

take such adjournments a s  may be ex~edien t  and rea~onable.'~ 
816 Keeping of order-Contempt. The presiding offlcer acts a s  the organ 

of the court, and keeps order a s  in the case of a court-martial. But a 
court of inquiry, having no original judicial authority, and not being embraced 
within the description of Art. 86, which applies in terms only to courts-martial 
and cannot, a s  a penal statute, be enlarged by implication, is not empowered 
to punish, a s  for a contempt, persons guilty of disrespect, disorder, or violence 
in i ts  presence.?' Where, therefore, witnesses or others misbehave a t  a session 
of a court of inquiry, while the court may cause them to be removed if desirable, 
it can procure them to be punished only by reporting the case to the convening 
authority o r  local commander, or to the civil authorities a s  the case may be." 
In  the event of a trial of the offender, the members and recorder, or any of 
them, will properly testify as  prosecuting witnesses.?' 

T E E  INVESTIGATION AND EVIDENCE-Enter taining of charges, re- 
parts, t c .  Upon its organization, the court commonly proceeds a t  once to the 
matter of the inquiry, which it has  been sworn to make truly and impartially 
"according to the evidence." Not unfrequently, a s  a starting point of the 
investigation, reports, correspondence, books, &c., or chargeewhich  will prop- 
erly be specific, but need not be in a technical lorm 73-are laid before the court, 
either a s  referred to i t  directly by the convening authority, or furnished to 
and introduced by the recorder. Even though formal charges be offered, there 
is  made, a s  already indicated, no plea. The accused, however, may take occa- 
sion to s t a t e i f  such be the fact-that he admits certain allegations, thus 

simplifying the investigation." 
817 Taking  of testimony. The evidence is now entered upon, and, before 

courts of inquiry, the documentary evidence especially is often very con- 
siderable. The examination of the witnesses is conducted substantially a s  before 
courtsmartial;-the accused availing himself, so-far  as  desired, of the right 
recognized by Art. 118 to examine and cross-examine, by introducing witnesses 
of his own, and interrogating, impeaching, or objecting to the witnesses and 
testimony offered by the recorder; and the members of the court putting such 
questions a s  may be deemed desirable for the eliciting of the facts. Under the 

"De Hart, 279 ; Benet, 182 ; Coppee, 99' I n  this connection, Hough, (Practice,) 137, 
observe+" Though Sunday is not a day for sitting, still there may arise cases requir
ing n court to sit on Sunday." 

" I n  the Order convening the court of inquiry in the case of Gen. Buell, the court 
was speciafly authorized to "adjourn from place to  place as  may be desirable, for the 
convenience of taking testimony." 

See DIGEST, 137 and note. The law on this point i s  misapprehended by De Hart, 
(p. 	279,)and Ben& p. 182. 

"As to witnesses, Clode, (M.L., 198,) correctly says:  " t h e  court has  no power 
t o  punish them for contumacy or silence."
"See Delafons, 534 ; Hough, (A.)6. 
"See Hough, (8.)8: Maltby, 137; De Hart, 280; also G. 0. 42 of 1849, (case of 

Ast. Si~rg. Byme,) where there were ten specif~c charges preferred in the form of 
statements of fact. I t  is observed by Maltby :-"A complainant is not bound to exhibit 
the  same charges before a court-martial which he produced to  the court of inquiry. 
Formal charges have sometimes been preferred as  the basis of the investigation." See 
eases in  G. 0. 65, 88, Fif th Mil.Dist., 1869. 

T4 See O'Brien, 291. 
 
616156 0 - 44 - 34 
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Act of March 16, 1878, c. 37, the accused, if he so elects, may take the stand 
a s  a witness, subject to cross-examination. The inquiry not being a judicial 
proceeding, the court is not called upon to enforce the rules of the law of evi
dence so strictly a s  would be, in general, a court-martial," but founded as such 
rules commonly a re  upon justice a s  well a s  logic, i t  will ordinarily be safest and 
most equitable to  observe them: 

Independently of his examinarion a s  a witness, the accused-it need hardly 
be remarked-is not now subject, a s  formerly? to be interrogated by the court, 
or called upon for a n  explanation. 

Closing argument. Upon the conclusion, however, of the testimony, the 
a c e d ,  (after reasonable time for preparation, if desired,) may make, in his 
defence, such closing statement or argument as  he may deem for his a d ~ a n t a g e . ~  
The recorder, with the assent of the court, (for, not being prosecutor, he is, 
strictly, without right in  the matter,) may thereupon present a summary of 
the evidence with such remarks and arguments as the facts may properly sug
gest. Except, however, in cases of unusual importance, while the accused or 
interested party commonly submits a written address, the recorder, unlike the 

judge advocate, does not in  general formally reply. 
818 Making up of report, &c., and record. The arguments, if any, havibg 

been delivered, the court, if open, clears for deliberation in the same 
manner as  a court-martial. The recorder alone remains with it, to assist i t  in 
recurring to the testimony and preparing its report. After such discussion a s  
may be found profitable, the report is drawn up ; the court, where elaboration is 
called for, taking such adjournments as  may be found necessary before their 
work can be completed. Although the court has been simply required to ex
amine into and communicate the facts, this duty-it has  well been remarked-is 
not duly performed by merely returning the proceedings with the testimony a s  
taken from day to day, but a formal summary a t  least of the material evidence 
should properly be prepared and entered of record." Such summary indeed the 
court may be directed, in the Order convening it, to present with its reports." 

An opinion, if one has been required, will be added, and in such form and 
with such detail a s  may most fully and succinctly convey to the convening 
authority the conclusions of the court.m As already indicated,-while a ma
jority vote will properly govern in determining questions breviously arlsing in 
the course of the proceedings, the minority are  not obliged to yield to the ma
jority in the expression of the opinion. Thus where the members are  unable 
to unite in a single joint opinion, their dissenting or different opinions, duly sub
scribed, will be spread upon the record. 

Hough, (A.) 9 ; Kennedy, 240 ; Hughes, 162. 
"See D'Aguilar, 88  ; O'Brien, 291 ; De Hart, 332. 

See Hough. (A.) 5 ; as  to  the procedure in the Inquiry on the Cintra Convention ; 
also Inquiry in case of Andre. This practice, however, h a s  long been discohtinued, a s  
liable to criminate and unjust. See Tytler, 344 ; Adye, 81-2 ; Hughes, 162 ; Hough, (P.) 

78Subject of course to the authority of the court to restrict a statement containing 
disrespectful or otherwise improper expressions. See Chapter XVII. 

mSee Macomb, 9 2 ;  O'Bricn, 290-1; De Hnrt, 277-8. In  the Scott-Gainrs Court of 
Inqulry, (1836,) the  court was ordered to report the facts with i ts  opinion. It returned 
i t s  opinion, accompanied only by the testimony a s  taken. Gen. Jackson returned t h e  
proceedings to  have a summary of the evidence furnished, remarking tha t  the facts  
had been " left to be gathered from the mass of oral and documentary evidence contained 
in the proceedings; and thus a most important part of the duty assigned to the court 
remained unexecuted." Am. S. P., Mil. Af., vol. 7, p. 179-80. 

=As  was done in Major Ludlow's c a s e s .  0. 302 of 1892. 
"Where formal charges have been investigated, formal findings have sometimes been 

made. See case in Q. 0. 65, Flf th  Mil. Dist., 1869. Such a proceeding, however, i s  
quite unsuitable and  is now most rare. 

CoppBe, 98. ;335 $!Simmons;640 
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The completed record will then be authenticated, i n  the same form as the 
record of a court-martial, and as prescribed by Art. 120,' and thereupon trans
mitted to the commanding officer or the President. 

819 VIII. ACTION ON T H E  PROCEEDINGS. 

DISCRETION OF THE REVIEWING AUTHORITY. This official, upon 
the reeeipt of the record fromathe court, may, in the absence of any statutory 
direction, take action thereon a t  his discretion. I f  a n  opinion be given, it is in 
no respect binding upon him, being in law merely a recommendation, to be a p  
proved or not a s  he  may determine, If,  for instance, it is to the effect that  sum- 
cient grounds exist for ordering a court-martial in the case, he may either proceed 
to order one, or may decide that  no further proceedings a r e  required." So, 
where any other measure is suggested, he may adopt the view of the court, o r  
may resort to action quite different, or may take none whatever. If action 
be taken, it need not be conlined to strictly military means or methods. Civil 
o r  criminal liabilities may be disclosed by the testimony which should properly 
become the subject of an official communication on the part of the reviewing 
officer, addressed, through the secretary of War, to the Attorney General, or 
more directly to the local authorities, with a view to suit o r  prosecution. 

REVISION BY THE COURT. If  not satisfied with the investigation, or 
with the report or opinion, the reviewing official may re-assemble the court, in 
the same manner a s  a court-martial, and return the proceedings with direc- 
tions, either to have the investigation pursued further and completed, or the 
report of the facts made more detailea and comprehensive, or the opinion ex- 
pressed in terms more definite and unequivocal or more responsive to the 

original instructions, or to correct or supply some other error or d e f e ~ t . ~  
820 The inquiry not being a trial but an investigation merely, the court may 

properly be required, upon revision, to rehear witnesses or to take en- 
tirely new testimony, or it  may do so of its own motion without orders in con- 
nection with the revision. 

A court of inquiry would be chargeable with dereliction of duty which should 
refuse to pursue an investigation or complete a report of facts, thus ordered to 
be perfected. Such a court, however, though i t  might be censurd  or severely 
criticized, could scarcely be otherwise called to account for declining to modify 
a n  opiniom-provided i t  were expressed in temperate and proper language 

PROMULGATION. The reviewing authority, having taken final action upon 
the report or opinion, proceeds, regularly, to publish, in a General Order, in 
whole or in  part, or in  substance, the report of the court upon the subject of 
the inquiry, with the opinion, (if any,) and %he determination had or action 
taken thereon. Upon considerations, however, of policy or justice, the Presi- 
dent or commander may, in  his discretion, delay to publish, or omit altogether 

=A proper form similar to that recommended for the record of a court-martial, i s  :-A 
true and complete Record. Attest : A. B., President: C. D.. Recorder. Compare Chapter 
XXIII-"Authentication of Record." Formerly, all the members appear t o  have signed 
the record. In the case of Andr6 i t  was subscribed by all the fourteen members. 

In connection with the subject of the making up of the record of a court of inquiry, 
the student is referred to Chapter XXIII on the subject of the Record of Courts-martial. 

"Or, though the court of inquiry may exculpate the accused, the Reviewing Author- 
ity may still decide to have him brought to trial; as  was done by the President in Gen. 
Wilkinson's case, in  1811. 

It  may here be noted that the class of errors affecting the legal validity of the 
proceedings, which may occur ln records of courts-martial, are not known as  such to 
records of courts of inquiry. 
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to publish,' the report, kc., o r  may publish the  result alone--as, fop example, 
that  it; is determined that  no further proceedings a r e  called for in the case.' 

IX. T H E  PROCEEDINGS AS EVIDENCE. 

BEFORE A COURT-XARTIAL. It is  provided by Art. 121 that-" The pro- 
ceedings of a court of i n q d r y  may & adW4tted as evirlace by a courtnulrtial, 
Cle cases not mpital, nor extendi.rtg to the disn@sal of a n  oflcer: provided, 

thai the Gircumtances a re  such that  oral testimony oannot be obtwined." By 
the term "proceedings " is  evidently had in view chiefly the testimony ; 

821 and the occasion contemplated doubtless was that  of a trial by court- 
martial of a case which had previously been investigated by a court of 

inquiry. I n  such a case i t  could not prejudice the interests of justice, but the 
reverse, to admit' in evidence the sworn testimony of witnesses who had 
recently testifled before the court of inquiry but whose personal attendance at 
the court-martial could not by reasonable diligence be secured. Indeed a 
resort to such testimony might be the only means of avoiding a failure of 
justice. The admission of such evidence might also be advantageous on certain 
other occasions-as where, for  example, a n  officer or soldier was brought to  
trial by court-martial on a charge of false swearing a s  a witness before a 
previous court of inquiry, and it was desirable to  prove his testimony a t  the 
latter precisely a s  given. 

A7 to the cases excepted from the application of the Article, i. e. " capital" 
cases and cases " extending to the dismissal of an officer," it  is to be said that  
by the former a re  meant cases of alleged offences which, by the Articles of 
war, would be capitally punishablem if found by the court, and, by the latter, 
cases of alleged offences of officers for which the penalty of dismissal is made 
mandatory upon conviction. 

It is to be remarked that  the admission of evidence referred to in the Article 
is an admission of evidence on the merits of the case, i. e. in proof of the 
offence charged.= Thus it has been held by the Judge Advocate General that  
tJie of a court of inquiry would be admissible in evidence, i r r e  
spective of the Article and in the eases excepted a$ well a s  in any other, where 
the object was, not to prove or disprove a charge, but to impeach the evidence 
of a witness on the trial by showing that  he had made  a different statement 
on oath before the court of inquiry." 

The proceedings of the court of inquiry will properly be proved before the 
court-martial either by the original record of the inquiry, or by a cbpy of the 
same certified by the Judge Advocate General, or other official in whose 

custody the original may temporarily be. 

822 BEFORE A CIVIL COURT. The question of the admissibility in 
evidence of the record of a court of inquiry a t  a trial before a civil 

court was determined in the negative in England by the well-known case of 

"As was done with regard to the proceedings in the case of Gen. Buell, which, as  
noted ante, were never promulgated in Orders. 

WAS In the case of the charges against Gen. Martindale. See G. 0. 178 of 1862. 
m It was held in a naval case, under the naval Art. 60, almost identical with our Art. 

121, that the " flnding" of a previous court of inquiry in the case of an ofticer could 
not be put in evidence before a court-martial in the same case. "The findings of the 
court of inquiny," it is observed by the Secretary of the Navy, "were not, sad could 
not be, in evidence before the court-martial-could not, in any manner, legally or 
officially influehce i ts  proceedings." G .  C. M. 0. 41, Na.327 ~ept:(1888. 
aAs to the deflnitlon of the term " capital " as used in the Articles of War, see 

Chapter XX-" Death." 
m G .  0 .  33, Dept. of Arizona, 1871. 

This opinion is published as approved by the President in Q. C. M. 0. 4 0  of 1880. 
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Home v. I ~ r dBentinck." This was a n  action brought in the Court of King's 
Bench by a Lieut. Colonel of the British army, whose alleged misconduct had 
been investigated by a court of inquiry, against the president of the court, for 
a libel claimed to be contained in the opinion. The plaintiff presented a s  
evidence the original record of the court, which, upon'objection by the de- 
fendant, was ruled out a s  inadmissible: a copy of the record was then offered 
with a similar result. Upon a n  appeal to the Court of Exchequer Chamber, 
these rulings were sustained on the ground that  the opinion of the court 
constituted a privileged communication. Dallas, C. J., observed :-" What 
was the report in i ts  very nature but a confidential communication, in conse- 
quence of a direction by the Commander-in-chief, for the information of his 
own conscience in the exercise of his public duty?" And he holds that- 
" upon the broad principle of state policy and public convenience, * * * 
these matters, secret in their natures and involving delicate inquiry and the 
names of persons, stand protected." " 

This ruling would be applicable to a similar case a t  Ameri'can law. But 
in  our military practice the results of the investigations of courts of inquiry 
are  in the majority of cases promulgated in Orders, and in a case in which 
such a publication had been made the report o r  opinion published could not 
be held to be a privileged communication, though the testimony or proceedings 
not published might still be so considered. 

" 2 Brod. & Bing., 130. 
*The Chief Justice further holds, (p. 182,) tha t  it would have been the duty of 

the court, considering tha t  the document was a secret communication, not the prop
erty of the party holding i t  but of which he was a trustee on behalf of the public, 
t o  interpose and prevent i ts  admission, even if no objection had been raised,-in the 
same manner, he adds, a s  witnesses "a re  not to be asked the' names of those from 
whom they receive information as  to frauds on the revenue." And in this case, 
see Dawkins v. Lord Bckeby, 8 Q B. 256; Manual, 174, 176; also-generally-PART 
111, poet. 
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a f l rm)  that I will -bear true faith and 
America; that 1 will serve them honestly 
mies whomsoever; and that I will obey 
United States, and the orders o f  the ofic 
the rules and articles o f  wan.' This oat1 
sioned olqlcer o f  the A m .  

"ART. 3. Every oficer who knnzoingly I 

service any minor over the age o f  sixtee? 
o f  his parents or guardians, or any mino9 
any insane or intoxicated persons, or any 
service o f  the United States, or m y  persw, 
famous criminal offence, shall, upon convi~ 
or auffer such other punishment as a court 

EFFECT O F  THE ARTICLE--THE 0 
tion of the old Art. 10 of 1806, (derived f r  
11 of the Act of Aug. 3, 1861, c. 42. 

'Formerly tbe omcer's oath, a s  prescribed bj 
was the same a s  that administered to enlisted 
required to be taken by ofecers during the BI 
Cong., 626; 2 Id., 427-8. 

CHAPTER XXV. 

THE ARTICLES OF WAR SEPARATELY CONSIDERED. 

823 THE history and authority of our Code of Articles of War have been 
reviewed in a previous Chapter. Certain specac Articles, to wit Arts. 63. 

65 to 98, and 100 to 121, a s  also certain of the other statutes properly classed 
with the Articles, uiz. Secs. 1202, 1203, 1230, 1326, 1361, 4824 and 4825, of the 
Revised Statutes, together with the provisions of the Act of 0ctobkr 1, 1890, c. 
1259, (relating to  summary courts,) and of the Act of July 27, 1892, c. 2'72, 
(except Sec. 3, yet to be noticed under the Sixty-Second Article,)-have been 
sufficiently construed in connection with the various subjects already examined 
in this treatise. We now proceed to consider such of the remaining Articles 
(and kindred enactments) a s  are  deemed to call for construction and remark. 

Forms of CHAB~ESof the offences made punishable by the several Articles 
will be given in the Appendix. It need only here be said in general that the 
specification under any charge should not merely consist in a bald repetition of 
the phraseology of the charge or of the name of the offence, but should set forth 
in full the particulars-words, acts and circumstances-in which the offence is 
alleged to have consisted.' 

It may also here be observed that the discretion as  to the punishments of 
enWsted men, given in the Articles making punishable military offences, is to be 

viewed a s  subject to such restrictions with regard to maximum penalties 
824 a s  a re  imposed in the Orders issued under the A d  of September 27, 1890, 

and heretofore remarked upon. 
. 

I. T H E  INTRODUCTORY SECTION. 

The Code of Articles is prefaced, in the Revised Statutes, by the f6llowing 
general provision : 

"SECTION1342. The Armies of the United States shall be governed by the 
following r ~ l e sand articles. The m r d  oflcsr, as used thersin, shall be under
stood to designate commisisaned officers; the word soldier shall be anderstood 
to include non-commissioned olqlcers, musicians, artificers, and privates, and 
other enlisted men, and the convictioms mentioned therein shall be understood 
to be convictions by court-martial." 

EFFECT. Of this Section, the first clause is substantially identical with 
that  which introduced the Articles of 1806; i ts  original being found in the 
preliminary declaration of the two earlier codes of 1775 and 1776. The 
second clause is new, and was designed to set a t  rest the question, (which 
had been considerably discussed,) whether under the term "officer," a s  em
ployed in the Articles, and particularly in  the old 9th, (now 21st,) Article, 
non-commissioned officers could properly be held to be included. 

See Chapter X-" T H ~C H A R Q ~ . *  
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It may be remarked that  within the terms " officer " and " soldier," a s  here 
defined, are  embraced all the purely military persons who a re  subject to the 
Articles of War and the j~risdiction of courts-martial, except only Cadets. 
This clase, however, a s  a part  of the "Army of the United States," (as  
defined in Sec. 1094, Rev. Sts.,) are  directly so subjected by the first and 
general clause of the Section, and indirectly by the operation of Sec. 1320, Rev. 
Sts., prescribing their oath. 

11. T H E  FIRST ARTICLE. 

[Subscribing of Articles.] 

*Am?.1. Muerg oflcer now i n  !he Army of the United States shall, within six 
months from the passage o f  this Act, an4 every 0nce.r hereafter appointed 
shall, before he enters upon the duties of his once, subscribe these rules and 
articles." 

AN OBSOLETE PROVISI3N. This provision, derived from a similar 
825 Article of the code of 1775, is now practically a dead letter, officers 

of the army being never required manually a t  least to " subscribe" the 
Articles of war. This Article may indeed be regarded a s  superseded in *he 
existing law by Sec. 1757, Rev. Sts., which,-as enlarged by the Act of 
May 13, 1884,-prescribes an oath o f  once, to be taken alike by the civil, 
military and naval officers of the United States, in which the party swears, 
among other things, that  he will "well and faithfully discharge the duties of 
his office." ' 

111. THE SECOND AND THIRD ARTICLES. 

[Enlistment.] 

"ART. 2. These rules and articles shall be read to eaery enlisted man at the 
t h e  o f ,  or within six days after, his enlistment, and he shall thereupon take 
an oath or algirmtion, i n  the following form: ' I ,  A. B., do solemnly swear (or 
a n r m )  that I will bear true faith and allegiance to the United States of 
America; that I will serve them honestly and faithfuUy against all their ene
mies whomsoever; and that I will obey the orders ,of the President of tho 
United States, and the orders o f  the oncers appointed over me, according to 
the rules and articles o f  war.' This oath may be taken before any commvis
sioned oncer o f  the Army. 

"ART. 3. Every oficer who kmwingly enlists or musters into the military 
service any minor over the age o f  sixteen years without the written consmt 
o f  his parents or guardians, or any minor under the age o f  sixteen years, or 
any insane or intosicated persons, or any desertm from the military or naval 
service o f  the United States, or any person who has been convicted of m y  in
famous criminal offence, shall, upon conviction, be dismissed from the service, 
or suffer such other punishment as a court-martial may direct." 

EFFECT OF THE ARTICLSTHE OATH. This Article is an incorpora
tion of the old Art. 10 of 1806, (derived from Art. 1,Sec. 111, of 1776,) with s. 
11of the Act of Aug. 3, 1861, c. 42. 

'Formerly the officer's oath, a s  prescribed by the Act of- Jan. 29, 1813, c. 16, s .  13, 
was the same as  that administered to enlisted men. Forlnls of an oath of allegiance 
required to be taken by officers during the Revolutionary War are found In 1 Jour. 
Cong., 625; 2 Id., 427-8. 
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826 The oath here required or directed to be taken, while not absolutely 
essential to a legal enlistment, constitutes indeed the most material evi-

dence that the contract has been entered into, and. is the invariable form by 
which it  is completed. Art. 4 so refers to i t  in providing that  '' no enlisted man 
duly sworn shall be discharged from the service, without," &c. In  pradice, 
i t  is incorporated in  the formal enlistment paper or certificate in use in our 
service, a s  prescribed by the Army Regulations, (p. 917,) and is  subscribed by 
the party enlisting; and the date of the oath is  treated as  the date of the 
actual enlistment." In  the case of In r e  Grimley,' it is declared by the U. S. 
Supreme Court-" Obviously the oath is the  final act in the matter of enlist-
ment. * * * The taking of the oath of allegiance is  the pivotal fact which 
xhanges the status from that  of civilian to that  of soldier." Of i ts  contents, 
0'Brien6 well s a y r t L ' I t  contains a brief synopsis of the whole duty of a 
soldier." 

T H E  READING OF T H E  ARTICLES O F  WAR. This is clearly not a 
formal or necessary part of the legal enlistment. The Article contemplates 
indeed that the reading may come "after" the enlistment. In  the case of I n  re  
Grimley, above cited, the court say-"The reading of the one hundred and 
twenty-eight articles, many of which do not concern the duty of a soldier, is  
not essential to his enlistment."' The army regulation of 1881, cited by the 
court a s  requiring the reading only of the 47th and 103d Articles, is not re
peated in  the Regulations of 1889-those now in force. But a s  the party is 
made, in the form of the prescribed oath, to swear that he will "obey orders 
according to the Articles of War," i t  will in the opinion of the author be desir-
able and sufficient to read to recruits the following Articles, vie.-Nos. 16, 17, 
19, 20, 21, 22, 23, 30, 31, 32, 33, 35, 36, 38, 39, 47, 48, 50, (first clause,) 51, 55, 
81, 82, 83, 103, and the substance of the Act establishing the summary court. 
They should also be informed of the substance of G. 0. 16 of 1895 fixing 

maximum punishments, or referred to it. so that it  can be consulted by 
827 them." The article not indicating by whom the reading is  to be done, 

i h e  duty will properly devolve upon the recruiting officer, who should 
either perform it  himself, accompanying the reading with suitable explanations, 
o r  cause it to be performed by an intelligent non-commissioned officer. 

Failure to comply with the injunction in regard to the reading of the Articles, 
(required also by Art. 128 to be repeated " once in every six months,") a s  corl-
stituting a ground for the mitigation of a sentence, has been noticed in Chap-
t e r  XXI. 

ORIGIN. This provision, which first appears a s  a separate Article of war 
in the code of 1874, is a compact condensation of the Acts of March 2, 1833, c. 
68, s. 6, and March 3, 1863, c. 75, s. 1, (prohibiting the enlistment and service 
of persons convicted of felony or crime,) and the Acts of July 4, 1864, c. 237, 
s. 5, March 3, 1865, c. .79, s. 18, and May 15, 1872, c. 162, (prohibiting the enlist-

~ -

'"The enlistment papers of recruits who are accepted and duly sworn will bear the 
date on which the enlistment is completed by administering the oath." G. 0. 87 of 
1891.
'137 U. S.,156-7. 

Page 86. 
'137 U. S., 158. 
"In  nIl cases of orig8naZ enlistment, the fact might well be speclfled, in the certificate, 

of the recruiting ofilcer on ,the enlistment paper, that the Articles of war had been 
read. to and understood by the recruit-where such was the fact. 
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ing, Cc., of persons of the other classes specified in the Article.) The same 
provisions appear in more extended form in Secs. 1116 to 1118 of the Revised 
Statutes. 

CONSTRUCTION-" Knowingly." As has been held by the Judge Advo
cate General, i t  is not essential, to render an officer amenable under this 
Article, that i t  should be shown that, in enlisting a person, he has positive 
and absolute knowledge that he belonged to one of the designated classes. If 
from the appearance, manner, or statements of the party, or other facts pre
viousb communicated to the officer or developed in connection with the enl/stz 
ment, i t  is reasonably inferable that  the party is  within one of the descriptions, 
the officer will in general properly be charged with the knowledge requisite to 
constitute him an offender. 

" Musters into,77&c. The term "muster-in," though sometimes confounded 
with enlistment, i s  only properly employed to designate the formal admission, 
(upon inspection, administration of the oath, Cc.,) into the U. S. service, of 
militia or other State troops, or troops raised under State authority.' The term 
is, strictly, without application to the army proper, into which persons a re  

admitted only by enlistment and separately. 
828 " Insane person." Insanity, unless exceptionally patent, i s  not a 

condition to be readily detected by a recruiting officer. The question 
of the mental soundness of a person offering himself for enlistment is rather 
one for the medical examining officer, and where he certifies, according to 
the form on the enlistment paper, that  the party is "free from all mental 
infirmity," the recruiting officer will be safe in treating with him a s  sane. 

" I n t ~ x i c a t e d . ~ ~This term properly includes a person so fa r  under the 
indueace of a n  intoxicating drink or tirug a s  not to be able fullll to comprehend 
the nature of his act or the obligation thereby assumed. 

"Deserter." This term signifies a person in the status of a deserter a t  the 
time, i. e. one w b  is either a deserter a t  large, or who, if iih military custody, 
is  unpunished or unpardoned, a t  the time of the enlistment. Soldiers who, 
having deserted, have been tried, sentenced, and fully punished for their 
offence, or whose sentences have been remitted, are  no longer deserters in law 
or fact, and may legally be, and, in practice, not unfrequently are, enlisted 
into the army. So, a deserter whose offence has been practically condoned. 
and who has been constructively pardoned, by his being restored to duty 
without trial by competent authority under pat. 128, Army Regulations, m y  
be enlisted without a violation of tlie present Article. 

" Aqy infamous criminal offence." An " infamous " crime has generally 
been held to be one which will, by law, subject the person committing it to-
a n  infamous punishment, or will disqualify him from being a witness. But  
a s  disqualification of .witnesses on account of infamy is in a great measure 
done away with: the term "iafamous crime," a s  here used, may properly be 
regarded a$ practically synonymous with felony: o r  a s  a crime which legally 
subjects the offender, upon conviction, to the punishment of death or of 
conhement  in a penitentiary. The word "any" is  deemed to include a 
conviction by any State a s  well as  United States court. I t  may also be held 
to include a conviction, by a court-martial, of a crime which, if committed 
by a civilian, would have subjected him to an infamous punishment-in other 
words a crime such as  is designated by Art. 07. 

8 See Chapter XVIII-" Infamy ;" Wharton, Cr.,&. 5 363, note 

" Felony " is the term employed in Sec. 1118, Bev. St& 
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ENLISTMENTIN GEN.EBAL. 


I n  this connection i t  will be convenient briefly to review the law pertaining 
to the general subject of enlistments in our army.'' 

Enlistment-what it is. Enlistment is a voluntary contract for military 
service for a certain term entered into by a civil person with the United 
States. The statute law not having defined in what enlistment shall consist, 
or what shall constitute evidence of enlistment in  general, i t  follows that  
the existence of a contract of enlistment in  any case may be proved in the 
same manner as  any other contract for service. Art. 47 provldes in substance 
that in the special case of a deserter the receipt of pay shall be equivalent 
to, i. e. evidence of, an enlistment, so fa r  a s  to estop the offender from denying 
that  he is duly in the army. So, in any other case, the fact that  the party 
has accepted pay or a pecuniary allowance as  a soldiel-, has been provided 
a s  such with arms, clothing, rations, Prc., by the military authorities, or has 
~o lun ta r i lyperformed military service under the orders of a superior for 
any considerable period,-would ordinarily constitute prima facie evidence 
that  he has entered into a contract of enlistment with the United state^.^ 
Rut though there is  no essential form for the contract, an enlistment, in our 
present practice, is evidenced by a formal acknou~ledgrne~ztin writing and 
under seal to the effect that the party has "voluntarily enlisted a s  a soldier 
in the Army of the United States of America for the period of five years," 
incorporated with the oath of allegiance, service and obedience prescribed 
by the above Second Article; the full form being signed and sworn to by 
the party.* Enlistment i s  thus not only a contract, but a contract of a 

formal and solemn character.13 
830 Peculiarity of t h e  contract. But, as  will be illustrated a s  we pro

ceed, the contract of enlistment is peculiar in that i t  is a con t~ac tmade 
with the State, under the specific authority of the Constitution, and thus 
governed by those principles or considerations of expediency and economy, 
expressed in the term "public policy." Thus, while the necessities of military 
discipline require that the soldier should be strictly obliged by the compact, 
the State, on the other hand, is not bound by the conditions though imposed 
by itself. Thus i t  may put a n  end to the term of enlistment a t  any time before 
it  has  regularly expired and discharge the soldier against his consent." SO, 
pending the engagement, i t  may reduce the pay, or curtail any allowance, which 

10 Upon the history of enlistment in the  British Army, see Clode, 2 M. L., ch. XV;  
Manual, ch. I X ;  Tyler v.  Pomeroy, 8 Allen, 48C491. 

11 3 Greenl. Ev.. 1 483; Lebanon v .  Heath, 47 N. H.. 359; Ex parte Anderson, 16 
Iowa, 599; Simmons 5 872; G. 0. 36, Dept. of Va., 1863; Do. 38, Dept. of the Platte, 
1871;Do. 7,Dept. of Cal., 1872. 

*The mlistment paper contains a l s e a  " declaratlon of recruit," to  be signed before 
enlistment, with a form of "consent in  case of minor; 7' as  also certificates of due 
inspection, acceptance, LC., to  be signed by the medical examining officer and  the 
recruiting officer, upon enlistment. For our early "Form of Inlistment," of 1775, 
see 1Jour. Cong., 83. 

18"Enlistmeats into the army, made under the inducements held out by the laws 
of the United States, are  contracts, and ought to be construed according 
to  those well-established principles which regulate contracts generally." 6 Opins. At. 
Gen., 190. And see Johnson v.  Dodd, 56 N. Y., 81; Reed %. Reed, 53 Maine, 530; In 
re Kimball, 9 L. R., 502; In re Ross, 1 N .  Y. L. Obs., 341. In  Com. u. Cushing, 11 
Mass., 70, the  obligation of a n  enlistment in the army is contrasted with militia 
duty a s  follows :-" Enlistment is a contract : service in the militia Is merely obedience 
to  a requisition of the laws to  which al l  a re  subject without discrimination." 

lr See Clode, 2 M. F.,40 ; U. S. v. Cottingham, 1 Rob., 630; U. S. v.  Blakeney, 3 Grat., 
409. And compare the language of the Act of March 3, 1795, in which a general 
authority to  discharge a t  discretion i s  "expressly reserved to  the  Government." 
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forn~eda part of the original consideration." The contract of enlistment is 
thus a transaction in which private right is subordinated to the public interest. 
In  law, i t  is entered into with the understanding that it  may be modified in any 
of its terms, or wholly rescinded, a t  the discretion of the State. But this 
discretion can be exercised only by the legislative body, or under an authority 
which that body has conferred." 

CONSTITUTIONAL PROVISION-PC WER OF CONGRESS. The 
831 original authority for the enlisting of persons in the military service is 

to be found in the clause of tlie Constitution" by which Congress is 
empowered " to  raise armies." The Constitution does not indicate the manner 
in which the power shall be exerted,'" but leaves the whole subject without 
limitation to the discretion of Congress." No power whatever over the same 
is conferred upon the Executive, who thus comes to exercise in the matter 
only such functions as  may be devolved upon him by the Legislative body." 
To this branch of the Government i t  thus belongs in the first instance to  
determine how the army shall be raised," of what persons and number of 
persons it shall be composed," and what shall be the terms and conditions of 
the contract or obligation of military service.28 

1. MODE OF RAISING ARMIES. Congress, as  held by the Supreme 
832 Court in Tarble's Case,%" can determine how the armies shall be raised, 

whether by voluntary enlistment or forced draft." Except, however, 
upon one occasion in our constXutiona1 history, the former mode is  the only 
one which has in fact been resorted to. Such were the proportions of the late 
war of the rebellion, and so urgent was the need of troops, that Congress was 
induced to exercise in  the Act of March 3, 1863, c. 75, the power of raising a 
military force by an enrolment and draft of citizens, kc., betwee< the ages of 

'ECompare Wllkes v .  Dinsman, 7 Howatd, 1. 
l0The peculiarity of this contract is further illustrated by the ruling of the U. S. 

Supreme Court in In re Grimley, where it is observed by Brewer, J., as  follows-" In  
this transaction something more is involved than the making of a contract, whose 
breach exposes to a n  action for damages. Enlistment is a contract; but it is one of 
those contracts which changes the s t a tus ;  and where t h a t  is changed, no breach of 
the contract destroys the new status  or relieves from the obligations which i t s  existence 
imposes." 137 U. S., 151. And see further Id., pp. 152--4. 

17 Art. 1, See. 8,par. 12. 
18Kerr v .  Jones, 19 Iod., 354. 
' 9  " I t s  control over the subject is plenary and exclusive." Tarble's Case, 13 Wallace, 

408. And see In re Disinger, 12 Ohio St., 260. The Constitution, in  conferring upon 
C'ongiess the power to  raise armies, authorized i t  "of course to  pass lows necessary 
for that  purpose." Corn v. Barker, 5 Bin., 428. And see Phelan's Case, 9 Ab. Pr., 
287-8. 

By the Constitution, the power to raise armies is vested exclusively in  Congress; 
and the executive department, in carrying the will of Congress into effect, must con
form i ts  action to  the authority conferred on it." 4 Opins. At. Gen., 537. "The  
President has not, by the Constitution, power to  raise a single soldier. Congress, the  
legislative power, can alone empower him to do so." Kerr v. Jones, 19 Ind., 354. 

ZlTarble's Caie, 13 Wallace, 408. And see Kerr t. Jones, ante. 
a" I t  is in  the power of Congress lo  declare who may be enlisted; * * t o  say 

who shall serve in the army." Beilly's Case, 2 Ab. Pr. (N 8.) 335,337. Congress may 
designate persons of " any age, class, or condition," as  those " who shall constitute the 
army." In. 7e Disinger, 12 Ohio St., 261. "The  number* men in the Army and Navy 
Is dependent entirely on the will of Congress, and in the legislation incident to tha t  
question the highest rights of sovereignty are  exercised by the Government." Harmon 
v. U. S., 23 Ct. Cl., 140 And see In re Riley, 1 Benedict, 409; Tyler v. Pomeroy, 8 
Allen, 493 ; In re Beswick, 25 How. Pr., 151. 

I t  is quite clear tha t  Congress may declare what shall constitute a valid contract 
of enlistment." Phelan's Case, 9 Ab Pr., 288. And see Tarble's Case, 13 Wallace, 408. 
"13 Wallace, 408. The power to raise armies !nust of couzse not be confounded with 

the power t o  call out the militia. As to  the point tha t  the two powers a re  altogether 
distinct, see 6 Opins. At. Gen., 484;Kerr v. Jones, 19 Ind., 364. 
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20 and 45 ; and under this Act and the statutes additional thereto, a mild system 
of conscription went on pari passu with voluntary enlistments during the last 
two years of the war. But further than to observe that its'constitutionality has 
been fully affirmed by the Courts," this mode of raising armies need not here 
be remarked upon. 

2. T H E I R  COMPOSITION. I n  declaring what persons shall constitute the 
army, Congress-as already indicated-is alone authorized to determine all  
such details as  nationality, race, age, physical and moral qualifications, &c." 

Nationality. The legality of the enlistment of aliens is recognized by the 
conmon law and the law of n a t i ~ n s , ~  and the employment in their armies of 
foreign mercenaries has been resorted to by all  the European powers.28 With 
us, i t  is settled law that  Congress may, and does, by not in terms restricting to  

citizens the persons eligible to  enlistment, authorize the enlistment of 
833 aliens or inhabitants who have not been naturalized.= In Sec. 2166,Rev. 

Sts., indeed, the legality of the enlistment of aliens is expressly recog- 
nized by a provision " tha t  any alien of the age of twenty-one w a r s  and up- 
wards, who has enlisted or  shall enlist" in our armies, may, upon beihg hon- 
orably discharged therefrom, be admitted to become a citizen without the per- 
formance of certain conditions required in  other cases of aliens. 

Race-Indians. Although Indians are  not, in general, citizen^,^ the author- 
ity to employ them in the military service seems not to have been doubted, and 
they have accordingly been so employed from time to time during our wars. In  
March, 1776, they were authorized to be enlisted, with the consent of their 
tribes and the " express approbation of Congress." " Congress indeed did not 
hesitate to avail itself of their military service during the war of the Revolu- 
tion; and by the Act of March 5, 1792," for the protection of the frontiers," 
the President was authorized to employ, (in connection with the army,) such 
number of Indians as  he might think proper. I n  1846, during the war with 
Mexico, a " spy company of Indian mounted volunteers," consisting of Shawnees 
and Delawares, was raised and held in service for three months." In  the re- 
cent war three regiments, designated as  the First, Second and Third Indian 
Regiments,& (or "Indian Home Guard, Kansas Infantry,") w'ere recruited and 
organized in 1862,under the general authority of the Act of Congress of July 
22, 1861-" to authorize the employment of Volunteers," kc. Indians were also 

=Kneedler v.  Lane, 45 Pa. St., 238; Booth v. Woodbury, 32 Conn., 126; Tarble's 
Case, 13 Wallace, 408. And see U. S. v.  Scott, 3 Wallace, 642;U. S. v.  Murray, Id., 
649;Allen v. Colby, 4; N. H., 544: Harvey 11. Peacham, 42 Vt., 291; Reed v.  Sharon, 
35 Conn., 191. I n  Sheffleld v. Otis, 107 Mass., 284, it i s  gbserved by the court, tha t  
the term " enlisted " or " duly enlisted," a s  employed in the  Articles of war, " necessarily 
includes soldiers who have been drafted as  well a s  those who have entered the service 
as  qolunteers." 

In re Riley, 1 Benedict, 410;la re Disinger, 12 Ohio at. ,  261; In're Beswick, 25 
How. Pr., 151. Details omitted to  be prescribed by Congress may, (where not of the 
nature of legislation,) be supplied by regulation. See Art. LXXI, A. R. 

* 3 Opins At. Gen., 671; 6 Id., 476. 
 
'See U. S. v. Wyngall, 5 Hill, 22-25; U. 8. v. Cottingham, 1 Rob., 635. 
 
20 U. 8. v.  Wyngall, ante, 16 ; U. S. v. Cottingham, ante, 615; 6 Opins. At. Qen., 474, 
 

607;4 Id., 350;O'Brien, 86. By the conscription laws, (Acts of March 3, 1863, c. 75, 
s. 1, and July 4, 1864, c. 246, s. 3,)foreigners, who had only declared their intention 
to become citizens under the naturalization laws, were authorized and required to be 
enrolled and made subject to  draft.  

m "  Indians are not citizens of the United States, but domestic subjects." They may, 
however, be naturalized a s  citizens under a special Act of Congress or  a treaty. 7 Opins. 
At. Gen., 746. 

1 Jour. Cong., 281. 
See 2 Jour. Cong., 465, 468-9. 
See Act of Sept. 28, 1860, c. 83. 

%Volunteer Register, Pa r t  VII, p. 364-8. 
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enlisted into other reglments of State troops, a s  the 6th, 9th, and 14th regi- 
ments of Kansas Volunteers." 

834 I n  the Act Of July 28, 1866, c. 299-" to fix the military peace estab- 
lishment," a t  the end of t h e  war, the President was authorized by Con- 

gress " to enlist and employ in the Territories and Indian country a force of 
Indians, not to exceed one thousand, to act as  scouts, who shall receive the pay 
and allowances of cavalry soldiers, and be discharged whenever the necessity 
for their further employment is  abated, or a t  the discretion of the department 
commander." Under this provision* such scouts are  now employed in our 
service, as  a force indispensable to1 the successful prosecution of warfare with 
hostile Indians. 

By a General Order, No. 28, of March 9, 1892, it  was directed by the Secre- 
tary of War that certain troops and companies of the cavalry and infantry of 
the army "will be recruited by the enlistment of Indians to the number of fifty- 
five for each troop and company." Instructions a s  to the details of such 
enlistments &re added, and i t  iEI specified that the same a re  to be "carefully 
distinguished from enlistments of Indian scouts. " This i s  believed to be the 
first instance in which the enlistment of Indians in our military service has 
been effected by executive order only, and without authority of Congress. I n  
the opinion of the author, such enlistments must be held to be without legal 

sanction unless Congress by appropriate legislation shall ratify the same." 
835 Persons of African descent. No Act of Congress, a s  observed by At- 

torney General Bates,"- has ever "prohibited the enlistment of free 
colored men into the national military service." I n  point of fact this class of 
persons were enlisted and served a s  soldiers both in the Revolutionary w a r m  
and the war of 1812.U After the adoption of the Constitution, however, it was 
not till the period of the recent rebellion, that  their employment a s  soldiers 
came to be expressly authorized. Then, under the Acts of July 17, 1862, c. 
195, s. 11 ;  July 17, 1862, c. 201, s. 12;  and of March 3, 1863, c. 78, s. 10, they 
were employed, flrst a s  laborers, teamsters, and cooks, and presently a s  en
listed soldiers, until, by the close of the war, there had been organized and 
added to the army about one hundred and forty regiments of colored troops." 

See 12 Opins. At. Gen., 246, where it was held tha t  the  soldiem of these regiments 
were entitled to bounty in the same manner as  other volunteers. [Of these Indian troops 
Atty. Gen. Stanbery observes in ta is  opinion t h a t  "it abundantly appears," from the 
testimony of the general and other omcers who had commanded them, tha t  they " served 
in various States, did good service, took part in many battles, and were excellent sol- 
diers."] The other Indian regiments, the " Fourth " and " Fifth," were partly rec ru i td  
but not completed. See Joint Resolution sf June 30, 1864. The Indians enlisted dur. 
ing the war appear to  have consisted mostly of Cherokees, Creeks, Seminoles, Osages, 
Delawares, Shawnees, Uchees and Pottawattomies. 

=Incorporated in the Revised Statutes as  Sec. 1112. And see the Act of dug. 12 
1876,c. 263, continuing thfs section in force, and providing further for " a  proportionate 
,number of non-commissioned officers" for the scouts employed. 

=Since the above was written, an indirect ratlflcation of the enlistment of Indians 
bas been expressed in the recent Act of Aug. 1, 1894, " to regulate enlistments in the 
Army," by the provision, &n Sec. 2, tha t  hereafter, " i n  time of peace, no person, (esoept 
an Indian,) who is not a citizen," kc., "shall be enlisted for the flrst enlistment in  the 
Army." 
""11 Opins., 57. The Act of December 10, 1814, uses the term "free" in  the de- 

scription of the class of persons made eligible to  enlistment, but  the word "white"  1s 
not t o  be found in any s tatute  on the subject. I t s  insertion in the Army Regulations 
from 1821 to 1861 was a striking instance of legtskztion by an executive department. 
'01 Jour. Cong., 238 ; Sparks' Writings of Wnshington, vol. 111, p. 219. 

See 11 Opins. At. Gen., 58 ; 1 Id.,, 603. 
Volunteer Register, P a r t  VIII. Even the Confederate States Government authorized, 

near the end of the  war, the raising of "companies of negro soldiers." Offieial com
munication of Confederate Secretary of War, to  Major Pegram and others, A. & I. O. O., 
March 15, 1865. 
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A large proportion of these men had but lately been slaves, but by a provision 
of one of the Acts cited, (s. 13 of July 17,1862, c. m,)Jt was declared that 
every slave, upon being received into the public service, should "forever there- 
after be free." The President's emancipation proclamation followed on Janu- 
ary 1,1863, with a general application to all slaves. 

At the end of the war, in the peace establishment as  fixed by the Act of 
July 28, 1866, two cavalry and four infantry regiments of colored soldiers 
were provided a s  a part of the permacent military force: the four infantry 
regiments have since been consolidated into two." 

Age. Under its Constitutional power to determine what persons shall com- 
pose the Army, Congress may fix, and has heretofore fixed, the age a t  which' 

soldiers shall be enlisted. By the existing law-Sec. 1116 Rev. Sts., 
836 (as  amended by the recent Act of August 1, 1894, " to regulate enlistments 
, in the Army of the United States,")-recruits, or persons enlisting for 
their first enlistment, must be between the ages of sixtcen and thirtu a t  the 
time of the enlistment; but-it is added-" this limitation a s  to age shall not 
apply to soldiers re-enlisting."' The power having thus been exercised, no 
executive order or regulation can avail to exceed or modify the limits estab- 
lished by the s t a t ~ t e . ~  

ENLISTMENT OF MINORS. That Congress, in fixing the age of enlist- 
ment, may permit the enli$tment of minors has been repeatedly adjudged by 
the courts." "The age," observes the Supreme Court," " a t  which a n  infant 
shall be competent to do any acts or perform any duties, military or civil, 
depends wholly upon the legislature;" and Congress has from a n  early period 
authorized, in its legislation, the enlistment of persons under 21 years of 
age.CB 
- ~

MI39 the Act of March 3, 1869, c. 124. (Sec. 1108,Rev. Sts.) 
See the provisions as  to  re-enlistment in the Act of August 1, 1894. 

UThe direction in Circ. No. 10, (H.  A.,) of September 4, 1894, that ,  " i n  view of 
the small number of vacancies in the Army and consequent restrictions upon recruiting, 
no person under the age of twenty-one years will be enlisted until further orders, boys 
as  musicians or to learn music excepted "-is believed to be of doubtful authority. 

4 6 "  I t  cannot be doubted tha t  the power to enlist minors into the service is 
included within the powers delegated to Congress by the Constitution." U. S. v .  
Bainbridge, 1 Mason, 80. And see In  re Davison, 21 Fed., 618; In re Cosenow, 31 
Fed., 670; U. S. %. Stewart, Crabbe, 266: In T e  Riley, 1 Benedict, 409: Lanahan v.  
Birge, 30 Conn., 438 ; Com. v .  Barker, 5 Bin., 426; In re Disinger, 12 Ohio St., 261-2; 
U. S. v.  Blakeney, 3 Grat., 416;Com. G. hlorris, 1 Philad., 381; 4 Opins. At. Gen., 607; 
6 Id., 474, 484. 

A minor's contract of enlistment is held valid a t  common law. King v .  Rotherfieid 
Greys, 1 B. & C., 345;Com. v .  Gamble, 11 S. & R.,93;U. S. v.  Blakeney, 3 Grat., 411 ; 
U. 	S. v .  Lipscomb, 4 Grat., 41. 

A7 In  re Morrissey, 137 U S., 159. 
a See Acts of April 30, 1790 ; March 3, 1795 ; March 16, 1802 ; Jany. 11, 1812 ; Jany. 

20, 1813; Jany. 29, 1813; Dec. 10, 1814; Feb. 13, 1862; July 4, 1864. In  ail these 
statutes, except the last,  the mini?ilu?n age for enlistment is fixed a t  18 years; in 
the last, enlistments, (with consent,) of persons a s  young as  16, are legalized.. (The 
latter age was also established a s  the minimum early in  the war of the Revolution, 
by Resolution of Congress of Jan. 17, 1776. See 1 Jour. Cong., 230,U. S. v .  Blakeney, 
3 Grat., 441.) In  the Acts cited the momhum age is variously axed at thirty-five, 
(March 16, 1802 ;) forty-five (Jan. 11. 1812, Jan. 20. 1813, and Jan. 29, 1813 ;) 
forty-six, (April 30, 1790, March 3, 1795, and May 30, 1796;) and fifty, (Dec. 10, 
1814.) The Commissioners for the Revision of the Statutes decided tha t  the pro
vision of the Act of 1802, fixing the maximum a t  35 years, was still unrepealed ; 
and, upon this provision, and tha t  of the Act of July 4, 1864, a s  establishing a 
minimum, they stated i t  a s  the existing law tha t  recruits, a t  enlisting, must be " between 
the .ages of sioteen and thirty-five years;" and it was so enacted in Sec. 1116 of the 
Revised Statutes. [As ha8 been seen, thirty was substituted for tliirty-five by the Act 
of August 1, 1894.1 
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837 It h e  iorther been adjudged, and is settled law, that Congress may 
authorize the enlistment of minors without the rmsent of the parent 

o r  other person who may be entitled to their custody or tontrol and the 
benefit of their serviceaa In general, indeed, in time of peace, Congress 
has allowed to the Parent or guardian, if m y ,  of a n  unemancipated minor, 

the right to withhold consent to, and thus prevent, his 
838 At certain periods, however, when the public interests have appeared to 

require it, such consent has been in express terms or by implication d i s  
gensed with, and enlistments without it thus legalized.61 

It is thus perceived that the rules of the common law governing the contracts 
of infants, @!.-that the same, (except when "beneficial," a s  where made for 
supplying the necessaries of life,) a r e  voidable upon the infant's coming of 
age and may then be conflrrned or repudiated by him a t  pleasure; and further 
that  such contracts, when for personal services, cannot be entered into wlthout 
the concurrence of the parent, or person C loco parmtis, if there be one, 
to whom such services &re originally due,-have no necessary application t o  
a contract of enlistment in  the military service; the former having no appli- 
cadon in any event, and the latter only where recognized by existing legis- 

a"  Congress may constitutionally authorize the enlistment into the service of any 
minors, independent of the private consent of their parents." Story, J.. in U. 8. v. 
Bainbridge, 1 Mason, 81. Congress "may require consent or omit to requjre it" 
In  re Riley, 1 Benedict, 410. " I t  may make the consent of parents or guardians 
necessary for a valid enlistment, or may altogether dispense with such consent." In re 
Beswick, 26 How. Pr., 161. And see U. 8. v. Stewart, Crabbe, 266; In re McEave, 8 
Blatchford, 72 ; Lanahan v. Birge, 30 Conn., 444; Com. v. Downes, 24 Pick., 227 ; In. re 
Disinger, 12 Ohio St., 266 ; I n  re Gregg, 15 Wis., 479; In re Higgins, 16 Id., 861. 

WConeent is  expressly reqnlred for the enlistment of minors by the Acta of March 
16, 1802, Jany. 11, 1812, Jany. 20, 1813, Jany. 29, 1813, Sept. 28, 1860, and by the 
existing law--Act of May 16, 1872, incorporated In See. 1117 of the Revised Statgtes. 

I n  the earlier Acts the consent of the "master" was required to the enlistment 
of a n  Ifgprenttae." Acts of March 16, 1802; Jany. 11, 1812; Jany. 20, 1813; Jany. 
20, 1813. And see the Act of Dee. 10, 1814, Resolution of Congress of Jany. 30, 
1776. See also the early eaees of Com. v. Barker, 6 Bin., 423; State c. Brearly, 2 
South., 666; Com. v. Harrison, 11 Mass., 63, which were cases of applications for 
the discharge of apprentices enlisted without the consent of their masters. A more 
recent instance is Reilly's Case, 2 A b  Pr. (N. S.) 334. 

Where. the  statute, a s  in the case of the existiug law, requires the consent of the 
"parmte"  of the minor, the consent alone of the father, if he has the legal custody 
of the child, mill be sufticient, though the mother be living. Where the father is  
deceased, and there is a mother entitled to the legal custody, her consent i s  essential 
and sufticient. Em pwte Mason, 1 Murph., 336; Corn. v. Callan, 6 Bin., 266. In  Com. 
v. Camac, 1 S. & R., 58, it was held thzt  a consent given in writing five or six 
days apter the enlistment was sufJicient, a s  duly ratifying the engagement of the minor. 
Consent is " a virtual emancipation" of the minor during the term of his enlistment, 
and entitles him to "receive and control ' such pay, $c., a s  may accrue to him from 
the government under his contract. Baker v.  Baker, 4 Bt., 67. 

While the consent of the parent or guardian of an alien i r  required in  the same 
manner a s  that  of any other enlisted minor, provided he has s parent, &., resident 
in this country, (Com. v. Harrison, 11 Mass., 63,) i t  is otherwise if his parent, kc.. 
is  not domiciled in the United States. I n  the words of Attorney General O~shing, to 
make the consent essential t e  the contract, the alier. " must have a parent o r  guardian 
whose authority, a s  such, over the person of the enlisted minor, is  known and recognized 
pa valid by the law of the place where the enlistment is made." 6 Opins., 610. 

UBee the Acts of Dec. 1814, Feb. 13, 1862, Feb. 24, 1864, and July 4, 1864, a s  
construed and remarked upon in Phelan's Case, 9 Ab. Pr. 286; Lanahan v. Birge, 30 
Conn., 446; 12 Opins. At. Gen., 266; and also in In re McDonald, 'owell, 100; I n  re 
Kimball, 9 Law Rep., 600. And see further, in this connection,-Im r Riley, 1 B w 
dlct, 408 ; In re Beswick, 26 How. Pr., 162; Reilly's Case, 2 Ab. Pr., 837; i n  re 
Qregg, 16 Wiec., 479;In rs  Higgina, 16 Id., 361 ; 14 Opins. At. Gen., 210. 

mailto:@!.-that
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lation.- For this is not like an ordinary contract between private parties: 
i t  is, as has been noted, an engagement to  serve the State, which is entitled 
to- avail itself of the personal mflitary service of any of its able-bodied citizens 

of whatever age, when needed for the  public defence and welfare." This 
839 right, being exercised for the common good, must be paramount to all  

individual claims. Public policy requires that  neither the rights a t  
common law of the minor contractor, nor those of his parent, guardian, or 
master, shall be asserted against the United States, except in so f a r  as  they 
may have been expressly recognized and conceded by existing statutemu 

Thus, a s  i t  has frequently been held, a minor, enlisted without cobsent of 
parent or guardian, is not himself entitled to  receive a discharge from the 
service by reason of such minority, nor--if the United States elected to hold 
him-would the parent, &c., be entitled to have hint discharged in the absence 
of some such express authority a s  that  of Sec. 1118,Rev. Sts." 

PERSONAL QUALIFICATIONS. I t  cannot be doubted that  Congress is ex
clusively empowered, under its Constitutional authority " io raise and support 
armies," to prescribe what shall be the personal qualifications-physical, moral, 

intellectual, &. -of  persons admitted into the military service. It 'has 
840 heretofore Cone so by specifying in several of the earlier statutes that 

such persons shall be " a t  least five feet, six inches, in height,"" and 
that they shall be " effective and able-bodied men."" The former condition, 
however, was done away with by the Act of July 5, 1838," since which date 

I n  re  Gregg, 15 Wis., 481; U. 9. v.  Bainbridge, 1 Mason, 84; U. 5. v. Blakeney, 3 
Grat., 409 ; U. S. v .  Cottingham, 1 Rob., 635. And see Lanahan v.  Birge, 30 Conn., 444; 
Robert's Case, 2 Hall, Am. L. J., 195. 

The doctrine tha t  the enlisted minor may avoid his contract, on his coming of age 
while still ip  the service, has  indeed been maintained in a few cases. See State v. 
Dimick, 12 N. H., 194; I n  r e  Dew, 25 Law Rep., 540 ; 4 Opins. At. Gen., 350. But these 
rulings are  opposed by the great mass of authority. 

M See I n  re  Gtimley, 137 U. S., 153. 
u " B y  the general policy of the law of England, the parental authority continues 

untll the child at ta ins  the age of 21 years;  but  the  same policy also requires tha t  a minor 
shall be a t  liberty to  contract an engagement to serve the State. When such an engage- 
ment is contracted, i t  becomes inconsistent with the duty which he owes to  the public 
tha t  the parental authority should rontlnue, and it is, therefore, suspended." King v. 
Rotherfleld Greys, 1 B. & C., 349-50 "The  Government of the United States has the  
right, whenever i t  thinks the exigencies of the country require it, to command the 
services of any of i t s  citizens, and it is the  sole judge of t h a t  necessity. If it so 
determine, it may enforce i ts  right to command such service," (through legislation of 
Congress,) "and  thus override the usual and Legal claims of parents and guardians." 
I n  the matter of Beswick, 25 How. Pr., 151. Especially in time of war is the claim of 
the  parent, &c., to the services of the minor to  be subordinated to  tha t  of the  Govern- 
ment. See Is re Disinger, I n  re Kimball, I n  re  McDonald--ante. 

Some of the authorities take occasion te suggest tha t  a minor's contract of enlist
ment may be sustained on the ground tha t  i t  is a " beneflcial" contract, or one for 
necessaries,-part of the consideration being certain rations, clothing, fuel, quarters, 
medical attendance, &c See U. S. v .  Bainbridge, 1 Mason, 84; I n  re  Gregg, 15 Wis., 
480;Con. o. Camac, 1 S. & R., 90;State v.  Brearly, 2 South, 562; also Com. v. Gamble, 
11 8. 8 R.,93;U. S. v. Blakeney, 3 Grat., 416; I?% re Disinger, ante; U. S. v. Jones, 
18 Howard, 95. But in general i t  has  been preferred to Hupport the contract upon the 
"Broader grorcnd of public pol<cy." (Com. v. Gamble.) 

See post, FOURTHARTICLE--" Discharge of Minors." 
"By fhe Acts of April 30, 1790; March 3, 1795; March 16, 1802. I t  was added in 

the first .4ct-" without shoes." 
n By the Acts of March 3, 1799 ;March 16, 1802 ; Dec. 24, 1811 ; Jan. 11, 1812 ;Jan. 

20, 1813, Dec. 10, 1814. 
Blxpresslg repealing in this respect the provision of March 16, 1802. 
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there has bee? no statutory requirement as  t o  height; the latter qualification, 
as  to physical efficiency, still subsists as  a part of the existing law on the 
subject?" 

Congress has also prescribed further qualifications, both mental and moral, 
for persons entering the army, which a re  now collected in Section 1118 of the 
Revised Statutesm 

EFFECT OF STATUTORY PROVISIONS AS TO QUALIFICATIONSFOR 
ENLISTMENT. Here may properly be examined the question whether the 
enlistment of a person not possessing one of the qualifications, or possessing 
one of the disqualifications, specified in Secs. 1116 to 1118 of the Revised Stat-
utes, would be absolutely void, or would be only unauthorized and so capable 
of being ratified by the waiver and act of the government. In  1843 this ques-
tion was considered by the Supreme Courts of New Pork and Virginia, in  the 
cases of U. S. v. W y n g a l l O h n dU. S. v. Cottingham," with reference to the 
terms of the Act of May 16, 1802, and i t  was held that this statute, which, 
among other things, indicated " citizens " a s  the class of persons to be enlisted, 
was directory, or one of "restrictory direction " only, and that an enlistment of 
an alien was not illegal but that the objection might lawfully be waived and 
the enlistment adopted and ratified by the government. Similarly, the existing 

low, a s  contained in the Revised Statutes, relating to the personal quali-
841 fications of individual6 for enlistment, is regarded a s  directovg only," 

or-as has been repeatedly held in the later cases-as rendering enlist-
ments of the classes of persons designated not void but merely voidable a t  the 
option of the government." In  this view-in cases of such enlistments, except 
of course where the party, by reason of mental derangement or drunkenness, 
was without the legal capacity to contract, or is too young to properly perform 
military service, the government may elect to hold the soldier to service, sub-
ject to such application for discharge as  may be made to the Secretary of War 
under Art. 4, or to a United States court on habeas c o r p ~ s . ~That the United 
States should be held to be precluded from ratifying an irregular enlistment 
where the disqualification did not impair, or had ceased to impair, the value of 
the soldier, who meahwhile had performed service, received pay, &c.;" or 

-
6nThe subsequent fixing of the height, ( a t  five feet, three inches,) by Army Regula-

tion, (see par. 929 of 1863,)was subject to the  objection tha t  i t  entrenched upon legis-
lation. This matter is now regulated by "instructions issued from time to time." Par. 
913,A. R. ' 

60 I n  Sec. 1116, Rev. Sts. 
"And see the Third Article of War, and the corresponding law a s  to the Navy-Sec. 

1420, Rev. Sts. 
5 Hill, 16. 

8'1 Rob., 631-a very instructive case. And see the analogous case of Com. v. Barker, 
5 Bin., 427, per Tilghman, C. J. 

% I n  their original form, (see, especially, Acts of July 4, 1864, s. 6 ,  and of March 3. 
1865, s. 18,) Secs. 1116-1118 were in effect mostly directions to recruiting offlccrs, &c., 
a non-compliance with which-it was provided-should subject them to military trial 
and punishment,-as now specifically enjoined in Article 3. 

f f i D r ~ ~ s ~ ,385-6. And see I n  re  Graham, 8 Jones' Law, 416; Cox v. Gee, Winst. L. 
& E., 131 ; I n  re Grimley, 137 U. S., 152; I n  r e  Cosenow, 37 Fed., 670; I n  re Davison, 
21 Bed., 618; I n  re Zimmerman, 30 Fed., 176; I n  re  Dohrendorf, 40 Fed., 148; I n  re  
Spencer, Id., 149. 

- I n  re  Cosenow, 37 Fed., 670. In  the recent case of I n  re  Davison, 21 Fed. Rep., 
618, the court expresses the opinion, incidentally, tha t  enlistments of persons under 16 
are  " void." 

"Compare Holbrow v. Cotton, 9 Quebec Law Reports, 105, where i t  is held that
" An informality in the enlistment of a soldier cannot be invoked by him aa relieving 
him from military discipline'while voluntarily serving with his corps." 
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where the soldier had committed a military offence and his trial by court-
martial and punishment were called for by the interests of diScipline,--would 
be an unfor tu~a te  contingency and against public wlicy. 

ENLIS.TXENTS IN OONTRAVENTION OF ARMY REGULATIONS. AS 
to army regulations, these, when full force is  given them, can be nothing more 
than executive directions;" and where a regulation prescribing a formality 
or condition to be observed upon enlistments is not complied with in making 

a particular enlistment, i t  is clear that the validity of the same is not 
&12 so affected as  to entitle the party, because of such error or omission, 

t o  a discharge, against the consent of the government. This was indeed 
specifically so ruled by Wayne, J., of the U. S. Supreme Court, in a case on 
circuit in  1861;" and more recently it has been held in a U. S. Court that an 
enlistment of a n~arrk?d man, in derogation of a regulation requiring, generally, 
tha t  recruits should be unmarried, was not illegal, and that the party had no 
claim to be'discharged on habeas corpus.1° I n  a further case ih a State court," 
the court, in holding an enlibtment to be valid though it did not comply with 
Certain insFructions to recruiting officers issued by the llTar Department, adds- 
" We cannot ih cases of this kind look beyond the law8 of Congre8b" la 

This class of rulings might indeed be sustained upon another and a superior 
ground, uiz. that the  regulation of enlistments is a matter for the most part 
quite beyond' the province of army regulations. As already indicated, i t  belongs 
exclusively to Congress to determine what descriptions of persons shall be 
employed'in our armies and upon what conditions, and for the executive 
department to prescribe rules on the subject would amount to a transcending 
of legitimate authority and assumption of legislative power." 

3, THE TERMS OF THE CONTRACT or engagement of military 
843 service " are  also clearly within the constitutional authority of Congress. 

Thus i t  is  that department of the government alone that can fix, on the one 
hand, the period of enlistment, and, on the other, the coltsideration which the 
soldier shall receive for his service, that is to say the pecuniary compensation 
that is to be paid him and the rations, clothing, &c., that are  to be furnished 
him. All these matters have, from time to time, been iSegulated.by the legisla- 

"See ante, Chapter 111-"Army Regulations." 
I n  re  Stevens, 24 Law Rep., 205. 

70 Ex parte Schmeld, 1 Dillon, 557. And see Ferren's Case, 3 Benedict, 442, where 
it is observed by Blatchford, J., in  regard to the requirelnent in question, tha t  i t  is " a  
mere regulation made by the  War Department, directory to  i t s  subordinates, nnd not 
o 	statutory enactn~ent." 

71 I n  re  Disinger, 12 Ohio St., 262-3. 
72 See also O'Brien, 86.
" See McCnll's Case, 5 Philad., 259; Lanahan v. Birge, 30 Conn., 438, and other 

cases heretofore referred to on the subject of the exclusivr power of Congress, under 
the Constitution, over the subject of enlistments ; also citations last made from Ferren's 
and Disinger's cases. And compare instances, previously noted, of legislation by 
regulation, in prescribing the color and height of recruits. See also ante, Chapter 111, 
"Army Hegulat~ons-They must not I ~ ~ ~ s l a t e . "  

74 The engagement i s  of course to p,rform military service as  a soldier: an enlistment 
entered into with the understanding tha t  the party was to serve in other than a military 
capacity-as a laborel or clerk, for example--would be unauthorized and illegal. Tlie 
illegality of employing a commissioned ofacer of the army on purely civil duty in the 
absence of express authority of Congress, has been remarked upon in sevetal cases by 
the Judge Advocate Generel. See DIGEST,164-5, 241, note, 542, 575. 
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tion of Congress." 'Thn't, where '~onkress  has fixed thG1t&-m 'of enlistment a t  
five years, the President is not _emppwereci 8,to au,thprizeL<9n ,qli$-nyt $,or a 
shotkr'tei.m, was noticed in an early opinion of t ~ e - ~ t t o r n e ~  General *''''89d 

i t ,wab hfdecQ6 The execll\ive deda?i@nt has d!scretioonry gfF%or;ky 
844 ,"to dihcbal'ge," (expreSsly cohfellred by CorigrksP Ili t$& 4th Afticle"'?f , a < , .

w?r,) '" before the ltekni of. &;+ice has e'geii.ea:'but h q  h o  powkr t6 v$r$ 
2h'e 'k.ontrAct of enhstment." kd t6 t&' donhderdtidn, this-as ha's ~jeen''rb

, peatedu done""l thd case of the pay both o'f officers and soldiel-s'hay be 
modified by Congrdqs at'discretioll ; the k'han'ge' affectfing sbldie~s nnderlpending .'..lenlistments equally wit'h those enlisteh subsequentfy. -> 

IV. FOURTH AR+IC'LE. . I 
I ,  i I 1 , 

1 il[DisCharge of $oldieis.l 
1 I , 1 .. :I ', 1 

"ART. 4.'No eeisted m h ,duly sworn, bhazl be discharged from thd'8ehbtt.e 
witllo'ut a discharge in writing, signed by a field o n c a  o j  the rey'iment to' w&ch 
he,belongs, o r  by the commanding o m e r  when no field'o&er Zg &-escnt;. bhd do 
&ischarge 8hqZZ be g h e n  to any enlisted man Qefore his term of:aervicethas 
expired, except by order of the president, ,lhetrSeoretar~ of War, the commandimg 
onceq of a department, or by sentence af, a general qaftrt-martiat." ; p 

This ,Article, d l i c h  first* appeared i n  our law,in ArL, 2 of See, 111,of the 
code of- 1778,'?,codsists of two separate provisl~ns, ,and will be coosidered ac
cordingly p-der the heads of-I. Requitements,@s~todischargein gensral1;~11. 
 
Discharge before expiration of term of service..al: : 3  ,. 7 .,P ic . . . L  

Term, Enlistments have'been ahthoriied by s tat& -f&f;6irib& &;h$: - f t0&~100  
days, (Aetrof May 0, 1864,) to. fiver years. the term1 commonly prescrmed for timehof 
peace. A l s e i n  ,time of war-for " (luring the war ;" gr f_or, a certaip period, rts 

three or flve years, " or during the w a r "  (See J , ,  R. of, Jan. 23, ,l779, Dct, 21, 1780, 
and June 21',"1862 ; and A& of Jan-  1 2  and Feb i'i. 1'847.) As,toithe' kxtknt'of 'this 
tbrm, (so m&ny 'years, &c.:'" o i  durlng the mar,") 'see Breitenbach v.  gus'h, 44 ~a'"St. ' ,  
317; Clark v. Martin, 3 Grant ,  393 $ 4 Opins. At. Gen., 539; G. 0.' 1101, Deptr 'ofkVrr., 
1865. The present term i s  flxed a c  t&ree.years, by t e e  Act of August 1, 1894.~~,r 

Compenaatznn. The pay of enlisted meq, as  fixed by Congresq, has  varied f r o q  $63 
per month, " t h e  soldier to  find his odvn arms and clothes," (Resolution of ~ d n e14, 
1775,) to  $16 perrmonth, with $18 fdr flr~t-cl'ass privates Of the efigineer'and ordnan'ce 
corps. (Act of June 20, 1864.) 'The-present pay is mainly fixed by Sets. ,1280-1284, 
Rev. St$. But, see a full statement of the existing, pay of the  various .grades in G. 0. 
56 of 1893. 

Bubszstence. ' The soldier's ration, a s  added to and rnoditie'd-by-a series of statutes, 
is now established>by Sec. 1146, Rear Sts., by which also the P r ~ s i d e n t  is ,expressly 
authorized to ;'make s u c h , a l t e r a t i o ~ s  in the component, par ts  of the ration as  a ,  @ue 
regard to  the health and comfort pf the Army and economy may require?' Alterations 
have from time to  time' been made accotdingly: "J!h; full army iation 'set forth par. 
1367, A. p , has b e ~ n  inc r~ased  by the " one pouzd of vegetables ': addea ,by tii? Act 
b f - ~ d h e16, 1890. ' 

Clothzng. CongiesS, by the Act of April 24, 1816 ('set. 1296,Rey. 'Stk.,) hag  dkiolved 
dpoh the ~ i e s i d e n t  the authority and duty of prescribing t h e  L'quantiiy qtid 'kind'of 
clothing which shall be issued annually to the troops." 

Quarters and Pyel Th,ese areJmatters  b~ovided for by ' ~ o n g + @ s  irl ib l  abn ia l  
appropriations for the Quartermaiter Department T h e  proportiona<e 'allo&anies ,@re 
fixed by gar. 1058,A. R. 

I 
T6 4 Opins., 537-8. d h d  see 15'6&ns., 362 ; G. 0.82,Depf of ~ h k o t i ,  1869 
"The concluding provision of t h e  corrc..;pond~ng Artlcle of the code of 18&> hadJbe&.:transferred, i n  the pre4ent code, to Aft. 99. I 

1 I ,  

( 8 , - i i  
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not discharge himself." So strictly is  I 
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847 The punishment of dishonorable 

in Chapter XX. 
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of Congress, irrespective of the will of t 
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ment commanders, the power to disconti] 
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ever, i t  is commonly from the War D 
ordered under this Article, and the princi: 
have been-the termination of a state a 
troops no longer necessary ; inefficiency, 
on the part of the individual soldier ; anc 

The power thus restricted cannot of coi 
other than those specifled. In  a case 
claimed by a commander not indicated in 
in remarking that such right could not bc 
such, observed a s  follows-'' The author 
United States and the individual-whicl 
power which can exist only by virtue of 
on rank, but simply on the provisions of 

-- 
Wilbur v.  Grace,-12 Johns., 71. 

"0 .  S. v.  Travera. 2 Wheeler Cr. C., 509, 
Story, J. ; Prendergast, 42 ; DIQHST, 20. 

" 2  Opins. At. Gen., 363. 
See post-" Its legal effect." 

" Ante, pp. 830, 838-9-" Third Article.'" 
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EFFECT AND APPLICATION OF THE PROVISION. The first clause of 
the Article is a general provisibn to the effect that all soldiers, when dis
charged from the military service, shall receive a n  instrument of discharge in 
writing, signed by a commanding or other specified offlcer, a s  the legal evi- 
dence that they have been discharged in fact."' This requirement applies 
equally to all discharges of the three kinds known to the law, via. (1)the ordi- 

nary discharge given a t  the expiration of the term of enlfstment ; (2) the 
845 summary discharge before expiration of term, authorized by the second 

clause of the Article-these two sorts being "honorable" discharges; 
and (3) the dishonorable discharge adjudged by, and given in pursuance of, 
a sentence of general court-martial. 

I n  specifying the two classes of military discharge, the Article is not of 
course intended to cover or apply to discharge b p  judicial a~ thor i ty . '~  But a 
discharge by the granting of a wrlt of habeas corpus is simply an order of 
court direeting a discharge, which, (where the disc11arge.i~ from the military 
service,) will then properly be given a s  prescribed in this Article. 

FORM OF THE DISCHARGE. This is a printed declaration or certiflcate 
of fact of discharge, describing the party by his rank, regiment, &c. Being, 
except as  to the details specified in  the Article, matter of form, i t  may be and 
is  completed, as  to i ts  contents, by army regulation and the, practice of the 
service. As directed in  par. 143 of the Army Regulations,B' the cause of the 
discharge must be .set forth ix  the body of the c e r t i f i c a t d a .  expiration of 
term of service, order, or sentence." 

DELIVERY OF DISCHARGE. I t  is  clearly inferable from the Article that 
there should be a delivery to the soldier of the written form in order to give 
effect to the discharge, and that  the discharge will not properly take effect 
without or till delivery. The pelivery, however, is not necessarily personal; 
i t  may be constructive. Thus, where a soldier, while held in military custody, 
is discharged by reason of a sentence imposing dishonorable discharge to 
be followed (or  preceded,) by a term of confinement, the delivery of the writ- 
ten discharge to the officer in command, for  the prisoner, to be retained by 
the officer and rendered to the prisoner a t  the end of his term of conflnement, 
being a delivery to the use and for the benefit of the prisoner, may properly be 

regarded a s  a delivery to him in law, and is  so treated in practice?' 

646 SELF-DISCHARGE. The discharge is the act of the United States 
through its official representative. I t  results from the terms of the 

Article,-as i t  would indeed result from the principles governing military 
enlistments independently of statute,-that a soldier, legally in service, can- 

78That the formal discharge is evidence not only of the fact of discharge but of the 
circumstances-when the same are stated-under which the discharge was given, see 
Board of Comrs. v.  Mertz, 27 Ind., 103;  Hanson v.  S. Scituate, 115 Mass. 336; U. S. v. 
Wright, 5 Phila., 296. 

"See the reference to judicial discharge in par. 138, A. R. 
8OThe regulations on the subject are mostly contained in Art. XXI,A. R. 
81 Amended by G. 0 .  38 of 1890. 
81 That the certificate is not the discharge, but only the " evidence " of it, see 13 Opins. 

At. Gen., 18. 
88 See Chapter XX-" Dishonorable discharge." Where the sentence of confinement 

is to be executed at a post other than that of the company, LC., of the prisoner, the 
discharge should be forwarded to the commanding oficer at the place of execution. 
Regulations in regard to the retaining of surh discharges till the release of thr pris- 
oner from confinement, exist a t  the Prisons at  Fort Leavenworth and Alcatraz Island. 



AND PRECEDENTS. 

o DISCHARGE IN GENEBAL. 

THE PROVISION. The first clause of 
) the effect that all soldiers, when dis- 
all receive an instrument of discharge in 
other specified officer, a s  the legal evi- 

:ed in fact." This requirement applies 
rinds known to the law, vix. (1) the ordi- 
lration of the term of enlfstment ; (2)  the 
ration of term, authorized by the second 
YO sorts being " honorable " discharges ; 
~djudged by, and given in pursuance of, 

nilitary discharge, the Article is  not of 
discharge b p  judicial authority." But a 
of habeas corpus is simply an order of 
%'here the disc11arge.i~ from the military 
as  prescribed in this Article. 

'his is a printed declaration or certificate 
?arty by his rank, regiment, &c. Being, 
ke Article, matter of form, i t  may be and 
rmy regulation 'band the, practice of the 
:he Army Regulations: the cause of the 
ody of the certificatesix. expiration of 

is clearly inferable from the Article that 
lier of the written form in order to give 

discharge will not properly take effect 
y, however, is not necessarily personal; 
a soldier, while held in military custody, 
nce imposing dishonorable discharge to 
of confinement, the delivery of the writ- 

md, for  the prisoner, to be retained by 
?r a t  the end of his term of conflnement, 
3 benefit of the prisoner, may properly be 
1 law, and is so treated in  practice." 

ischarge is the act of the United States 
ive. I t  results from the terms of the 
from the principles governing military 
-that a soldier, legally in service, can- 

not only of the fact of discharge but of the 
Cunder  which the discharge was given, see 
[anson v.  S. Scituate, 115 Mass. 338 ; U. S. v. 

in par. 138, A. R. 
~st ly contained in Art. XXI, A. R. 

e ,  but only the "evidence" of it, see 13 Opins. 

:barge." Where the sentence of confinement 
]at of the company, &c., of the prisoner, the 
mmanding officer at the place of execution. 

such discharges till the release of the pris- 
; at Fort Leavenworth and dlcatraz Island. 

i 

I 

( 

I 

! 

MILITARY LAW AND PRECEDENTS. 549 

not discharge himself:' So strictly is  this rule applied that a soldier leaving 
his regiment without a regular discharge, though he immediately re-enlist 
in another regiment, is  punishable under the 50th Article of war a s  a deserter. 

DISCHARGE AS A RIGHT. But a soldier, though he may not, discharge 
himself, is entitled, a t  the expiration of his term of enlist,ment,--except possibly 
in the presence of some extreme emergency justifying the government in 
temporarily retaining his services for the public defence,-to be forthwith dis- 
charged according to the Article." His contract has been performed and com- 
pleted, and a new and independent contract is necessary in order to hold 
him for a further term. 

THE TWO KINDS DISTINGUISHED. Two kinds of this discharge are  
authorized and recognized by the Article,--discharge by the order of certain 
executive or military officials designated, and discharge by sentence of general 
court-martial. The two a re  clearly distinguished by the fact that, while 'the 
latter is a punishinent imposed upon a trial and conviction of a military 
offence, the former is a mere terminating or rescinding of a contract:" The 
latter is  thus known as  a "dishonorable," while the former is generally desig- 
nated, and is in a legai s e n s e i .  e.. in that  i t  does not subject the party to  
any forfeiture or disability a t t a c h i ~ g  to discharge by sentence "-an " honw

able " discharge. 
847 The punishment of dishonorable discharge has already been considered 

in Chapter XX, 

DISCURGE BY ORDER. In  its provision on this subject the Article illus- 
trates the general principle'of public law, heretofore noticed,88 that a.contract 
of enlistment is subject, pending its continuance, to be modified by the authority 
of Congress, irrespective of the will of the individual, the public interest being 
in such a case paramount to the private. Here Congress has exercised such 
authority by vesting alike in the President, the Secretary of War and depart- 
ment commanders, the power to discontinue the contract a t  any time a t  discre- 
tion. Strictly-it may be remarked-these commanders cannot, in  the exercise 
of such authority, legally be restrained by their superiors. In practice, how- 
ever, i t  is commonly from the War Department that dischurges'have been 
ordered under this Article, and the principal grounds and occasions-for the same 
have been-the termination of a state of war or hostilities rendering certain 
troops no longer necessary; inefficiency, unfaithfulness, sickness or disability 
on the part of the individual soldier; and minority. 

The power thus restricted cannot of course legally be exercised by any official 
other than those specified. In  a case in which the right to discharge was 
claimed by a commander not indicated in the Article, Attorney General Berrien, 
in remarking that such right could not be asserted a s  attaching to command as  
such, observed as,follows-"The authority to rescind a contract between the 
United States and the individual-which is the effect of the d i s c h a r g e i s  a 
power which can exist only by virtue of an express grant ;  i t  is not dependent 
on rank, but simply on the provisions of the law. Under the Article which we 

M Wilbur v. Grace, 12 Johns., 71. 
"U. S. v .  Travers. 2 Wheeler Cr. C., 509, (Brunner, 486,)-Charge to the jury by 

Story, J. ; Prendergast, 4 2 ;  DIUQST, 20. 
" 2  Opins. At. Gen., 363. 
m See post-" Its legal effett." 
m Ante, pp. 830, 838-9--" Third Articla" 
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DISCHARGE' BY PURCHASE. By 
(c. 426, s: 4,)  ,if is"providea-"That, in 

' his distreti'oh'arid u n d ~ r '  ~ u c h  ruler 
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, ? !  I , j, , 
O3 See 14' Opins <,At. Gen,, 210,;, .Seayey ,u. 

of Feb. 13, 1SG2, prov~ded that the oath-of 
clusive ak tb h ~ s  \agew This provision bas 
18G4 and 1672. A11d see G. 0. 22 of 1892, am, 

6~ Tarble's Case, 13 Wallace, ,397, afllrrned i 
@'In re Wall , ,+8  Fed., .85 ; Imi re Davison, 

In re Zimmwman, 30 Id., 176: In re, Hearn, 
In  &re Dohrendorf, 40 ,Xd., ,148 ; In r e  ~Spencei 
In  re Morrissey, 137 U. S., 157 ; Com. v .  Gar 
107 Mass., 170;  Jn matter of Reswlck. 25 Ho 
599. Contra, the, rulings , ~ b  In re Von, lXe. 
37 Fed., 337 ; 5n re aaker, 23 Id, 30, mast be r 

lrn In re Grimley, 137 U. S., 147. 
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qre now copsidering, the genersl commanding the armx of the United E3,ates can- 
npt grant a -digcharge which <may be,gra~te? byThls_ inferior officer who chances 
to b e  I~,c_ommand of a departyent." ? j r - . ~ , j  

Its,legal-e-Eeet The legal effect of t i i s  discharge, like t h ~ t , o l ' a n  ordinary 
discda$ge dt the  expiiaiion of the term of enlistment, is to separate the soldier 
' ' ',hodorablyand finally from the s&vice under his contract. ' In  law such 

848' -d?scharge is '"honorable," +hatever may have been its ground$ or the 
' ' citcumstah&s under which it was given.- Though its subject be a d e  

sert?r:B' 'an offender in arrest or on trial? or a convict under sentence' of i ~ b -  
prisonment," he leaves the service in good standing leyally, being entitled 'to 
all pay due and to the enjoyment of all the other rights of an honorably dis- 
charged soldier. Such discharge is also final in detnching the recipient abso- 
lutely from the ariny dnder the enlistment to whlch'it refates, and, so far, 
from -military jurisdiction and control," a d ,  jthus &If also,) ern an ding him 
to t h e  sthtus ?nd capa:;ty of a civilian. While na order for soch a disaharge 
may <berecal?ed before it  is executed, the discharge 3nce 'duly delive?ed can
dqt berc~nc&iled f r  revolted, ex'cept where obtained by 'kalseliodd br fraud.= 
'%bile a discharge of this class cannot, strict$, I be other thah " honorlble "'in 

to the  patty,. may pe  statell or o$casion,' though not creditable i t s  c!use 1"; 
5s > fadt iii the Qody of the certificate, and its true Gstory thus be o6cially 
de'c18bie$:k'rtber, wliere the' ' a? i  is,discharged for inefficiency or the like, the P

''>$m&?ter," so called, a t  the foot of the 'di&harge, may, being properly no 
p i r t  'df the'discharke, be cut off or lefd blank. 

, SISCHARGE ''WITHOUT HONOB." This  is a species of discharge re
cently introduced into our practice, a s  supposed to be warranted by t1)e Fourth 
Article, gnd prpper to be given where the circumstances which Mve induced 
$6 '(lfscharge ,are  discreditabld, to the s o ~ d i e r . ~  But  tlie distTnction Eef\treen 

"" ""a discharge "with honor " and a &  "dishoaorab?e " dis6harge is fanciful, 
849 :and-unrea!: and,, ill the ?pb)on oY the,author, 'it is qpen td cliscussion 
_ - r , _  w h e t h e  'this newly invent& f o t h  is legally k d ~ o r i z e d  under chis ~$icl$. 

1%a l l ' c ~ s e ~ ,a s  above indicated, the cause or occasion o? a. sudmary dipcharge 
may p~operly he set foyth in theLljody of the, certificaf;, and the material thus 
be fur$ishgd ,tor u t u , r ~'adjupication in the evehto'f a lwal  question being 
raised upbn :he' effect of the disch'arge. :he so-ciil'ed discharge :"without 
honor"' is thus %lieq&i tq be as'unnecessary as i t  is of dd,ubtful authority; , +  

7 8  > . I  , * (  I , i <  'I 

, ~XSC~ARGE ,MINORS, BY,,,THqSECRETAqY OF z;W&RrOR ONO$ 
B;&BEAS CORPpS. ,Where it  is established to his,satiqfactiq J3g the testi- 
monx of;, Rarentjs,,,gr the affidavit8 of other credible -persons, unthat ,,q:

"2 Opins. At Geq., 353. 
( I ,  

' " l i t  

, 
' 

. / I / 

: Pa S& d s e  of a soldier tried for rnutliiy, c i tedin Dlc~s$ , '3&6.  t r  < 

'" In'3vhldhTabe the discharge opefates as  a remission O F  the Unkx~ired Uortion of the 
confinemeqt, See apt,?, Chapter XXI-'' Constructive Pardon." 

i,e2,Se Whtte v. ycqopough, 3 ,Sawyer, 311. , ,  , > , 
hit 'i qlscharge ottained'by falsehood and perjury could,b; treated as n nqllitg

in'd tancell'ed was held by the ~ t t b i n e ~  1d o$h~s:, 352. ~ e n e r d i ' i n  Colemaiii$ 'chse.' 
See 14 Opibs. At. Can., 583. 

n6 U. S. v. Kelly, 15 )Vallr)ce, 36., > I 7 

Ip Girc. NP, 15, (H. 4,) 1893, it is directed as follows-" The Q!+nks for discharge 
'w i t ~ o u t  honor' will be used' in the following cases only. 

(a) When a soldier is discharged without trial on account of fraudulent epliptmept, 
(4) Yh$n he i@ dischnrged withouf trial pn account of Paving b e c ~ b ; ~  disqualified for 

s;rvice, physlialli or in character, through his own fault . ,  - .2 

(c) When the discharge is on account of imprisonment undec sentepce of a,$yfl court. 
(d)  When a t  the time of the soldier's discharge, at or qfter'th? expiiiltion 04 hjsferm 

of enlistment, he is in confinement under the sentence of a general court-mattial which 
does uot provide for dlsho~lornble discharge." 
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emancipated minor has been ealisted without his pare~rts' consent, the Secre- 
lary of War nlay order a discharge under the authority given him by the 
Fourth .Article of War. As this is uow tile cmly enactment, on the $abject, he 
is not, as  formerly, restricted by nny provision of law in his inquiry as to  
the [true age of the party." ,It the enlisted minor be, a t  the time of the 
applienCiorl for his discharge, held in arrest with a view t o  ,trial .for deser~  
tion or other inilitary offence, or under sentence adjudged upon conviction 
of such offence, tlie Secretary of War will properly refuse to grant the applica- 
tion, though ~liade by a parent and in good faith. In such an instance the 
claims of the private individual-the parent-are deemed to be subordinated 
to the interest of the public in the due administration of justice and mainte- 
nance of n~ilitary discipline, and the minor soldier is therefore required to 
abide an~d undergo the legitimate consequences of his own wrong before any 

petition for his discharge from his contract can be entclrtained. 
850 To this effect have also been the rulings, on habeas corpus, of , t h e  

civil courts, which have repeateclly refused to discharge pinors,under 
the circumstances indicated. ,A succession of such rulings on the part of 
the .United,States courts, (for a State  court would of course be wholly with- 
out jurisdiction in such a case") have folly established the fol lowi~g points- 

2. That a minor soldier cannot ,avoid his contract of enlistment either be- 
fore or after minority; that. his enlistment is i n  qo case void, but Is voidobEe 
only a t  t h e  pleasure or option of the United States, which, if i t  s e e ,  fit, 
may hold him,.to service, subject only t o  the claim of the p a r w t  or guardian : 

2. That-,an ,application by the reelwit himself for discharge. on account of 
minority will not be entertained ; that  an, application by the gaqent, or guardian 
only, made during the minority, will.be entertained and favorably.ponsiO,erqd : 

3. That where the miaor, otherwise dischargeable, is ,duly (held for triql ,for 
desertiork (or other n?ilitary offence,) or under sentence on conviction of such, 
he cannot legally be discharga eve11 a t  the suit of the ~ a r e n t . ~  , i r% c 

The principle of these adjudicatipns has been recently applied by tpe 
Supreme Court to the case of a person enlisting when over age, (i.e. when over 
35 years of ape, tlie then limit,) in which i t  was decided that the soldi-er 
was not entitled to discharge on habeas corpus, not merely because he was 
held ulliler sentence for desertion, but because he could rhimseif,no more avoid 
his contract than could a person enlisting when a minor.'"' , > 

DISCHARGE BY PURCHASE. By a recent enactnlent of June 16, 1890, 
(c. 	426, s. 4,) It is"pro~irled-~'That, in time of peace, the presided mSly;in 

his discretioh and under such rules and upon's-ch conaitiobs as  he' Shall 
851 preskribe, perintt any enlisted rhan to purchase %is discharge from the 

' ~ r r n y l "  The'rules,' kc., ,Several times amended;are, in thbii. last forhi, 
publisfied in G..O. 17 of 1893.' It i s  hbre de'clared that  this aisehafg8, ~;rhich,"it 
is ;en~arlred: " i s  not an inherent right but a privilebe to  be granted ent+rely 

r ,,, , '  I ,  

*>See 14 0 p i n s . - i t .  hen., 210,; 23eay;y .v. ~eymour , .3 ~ l i k o r d .  440,f 431. % Act 
st Feb. 13, 1862, provided that the oath-of enlistment of the recruit should be con
clusive as to his <age." T h ~ s  provision has been in sffect repealed ,by enactments of 
1864 and 1872. And see G, 0. 22 of 1892, amendlug par. 910,A R. 

@ Tarble's Case, 13 Wallace, 397, afermed in Robb u. Connolly,,lli  U. S., q32. , 
Win r e  Wall,, 8 Fed ,  85 ; In re Davison, 21 Id., 618, U. S, m. Gibbon, 24 Id., 135, 

I a  ? e  Z~mmerman,30 Id., 176: In re Hearn, 32 Id., 141;  In re Cosenow, 37 Id., 668; 
In re Dohrendorf, 40 I d ,  1 4 8 ;  In re Spencer, Id., 149;  In re  Kaufm$n,.,41. Id., 876;  
Ilt re Morrissey, 137 U. S , 157;  Com. u. Gamble, 11 S .  & R/; 9 3 ;  McConolog~e~~ ,Cas~ ,  
107 Mass., 170 ; dn matter of Beswick, 25 How. Pr.,, 149 ; Ex parte (Anderson, 16 SOW% 
599. 	 Cant?-a, the rulinqs In In ye Von 13.1ese'ship. 5 )I:qckey, $25 ; I a  ? e  Chapmas, 
37 Fed., 327 ;In re Baker, 23 Id, 30. muat be rejected as  bad law. 

l m  In re Giimley, 137 U .  S., 147. 



MILITBRY LAW A 

person as  a soldier who is  not a soldiei 
made punishable by our Art. 5 ; )  " the  I 

when they a re  in reality absent from 
them as members of the corps or compan 
discharged ; the representing of person 
disability, are  really ineffective in  the se 

'"Knowingly "-'' Knowing." 
853 gist of the offences specified: mr 

more generally, will be establis 
indicating that the accused must, in  all 
muster, or signed, &c., the roll, with knc 
in some material part or parts, untrue o 
properly be charged with the knowledge 
what he is  bound to know in the perfor] 
upon him? 

Where i t  appears that the accused ha1 
entry, his motive or object in making tl 
of no consequence in law." Whether he 
to secure some personal advantage, or 1 
his act was merely one of gross careless 
purpose, are  questions quite immaterial 
they are  immaterial also to the considc 
made mandatory by the Article upon c o ~  

" Two witnesses." This measure of p 
common-law rule in the case of perjury, 
but one witness a s  to the allegation of 
ness be claimed that his testimony was 
statement of the officer in the muster c 
therefore properly required to a convicti 
accused. 

I T S  EFFECT. As this provision merl 
scription of the crime of false mus 

854 code a s  embraced within the gen 
from i ts  terms in the earlier form 

the bffence of causing retainers or officers 

'Samuel, 301. And see Hough, 119 ; O'Brie 
whether the false muster, (if in writing,) be 
and-Pay " rolls, upon which our soldiers a re  p 
so-called " muster-in " or " muster-out " rolls, 
the la te  war, by which State  troops were for1 
military service of the United States. 

'See Samuel, 305. 
" The proof must show either actual know1 

care and attention to his duty the accused wou 
" Samuel, 305 ; Hough, 119-120 ; O'Brien, 89 
' " The mischief intended to be prevented bq 

bers or circumstances of the forces, which is, 
purse and the service; and this mischief woul 
by negligence or inattention, or open or conce 
uel, 305. 

'The original form of 1775 and 1776 was :- 
any person as  a soldier who is a t  other timns 
not actually do his duty as  a soldier, shall 
muster, and shall suffer accordingly." 

552 PRECEDENTS.MILITARY LAW A ~ D  

in the discretion of the President, * * * &?all be confined to the second 
year, and the first half of the third year, of the first enlistment." The prices 
to be paid are  fixed, and i t  is directed that a soldier's application to be allowed 
to purchase his discharge will not be entertained in the absence of a certifi
cate of his commanding officer that  the amount which shall be due him on 
his final statements will be "sufficient to admit of collection of the whole pur- 
chase price," &c. 

V. T H E  FIFTH, SIXTH, AND FOURTEENTH ARTICLES.. 

[False Muster, &c.l 

"ART. 5. Any oncer  who knowingly musters a s  a soldier a person who is  
not a soldier shall be deemed guilty of knowingly making a false muster, amd 
punished accordingly. 

"ABT. 6. A n y  o n c w  who takes money, or other thing, by way of gratification, 
on mustering any regiment, troop, battery, or cornpa,ny, or on signing muster- 
rolls, shall be dismissed from the service, and shall thereby be disabled to hold 
any once or emplo~ment in  the service of the United States. 

"ART. 14. Any oncer who knowing1,y makes a false muster of rnam w horse, 
or who signs, or directs, or allows the signing of any muster-roll, knowing the 
same to contain a false muster, shall, upon proof thereof by two witnesses, be- 
fore a court-martial, be dismissed from the service, and shall thereby be dis- 
abled to hold any once or employment in the service of the United States." 

The natural order of these Articles, and that  in which they have appeared 
in all previous codes, commencing wlth that  of 1775; is-14, 5, 6. Art. 14, 
which has been misplaced in the present code and should be numbered 5, ( the 
two others being properly numbered 6 and 7,) will, a s  being the most important, 
and in fact including Art. 5, be first considered. In  the Appendix, the charges 
for false muster, &c., will follow the order of the code. 

CONSTRUCTION AND EFFECT-"False muster." .The proceeding of 
muster may be defined as  the assembling, inspecting, entering upon the formal 
rolls, and officially reporting a s  a component part of the command, o? persons or 
public animals. Forms of the offence of " false muster " were made punishable 
in the old British Articles, (particularly in those of Charles I and of t h e  
Parliamentary Army,) and in Art. 121 of the Code of Gustavus Adolphus. Of 
the acts which may constitute a false muster, Samuel ' mentions the following, 
which embrace all or nearly all forms of the offence a s  now understood :-" the 
substitution, on the muster-roll, of one man or horse for another;' the pre- 
senting of either a second lime, under a different description, a t  the same 
muster; the mustering of any person by a wrong name; the niustering of a 

I "The corresponding provisions of this flrst code were Arts. 59, 60 and 61 ; of the 
code of 1806-Arts. 15, 16 and 17. 

a The Brltish articles of war in force from 1765 to about the  beginning of the present 
century a re  those which most nearly resemble our own, which in fact were in great par t  
taken from them. Of these articles SAMUEL, whose work-"An historicnl account of 
the British Army and of the Lam Military "-was published in 1816, i s  the clearest and 
best exponent. 

a In G. 0. 103, Dept. of the Ohio, 1864, is a case of a conviction of a false muster 
in violation of this Arficle in mustering for pay a certain private as  flrst sergeant, when 
another soldier of the command was the person entitled to be noted and paid a s  such on 
the roll. 
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person as  a soldier who is  not a soldier," (the kind of false muster specially 
made punishable by our Art. 5 ;) " the including of officers or men a s  present 
when they a re  in reality absent from their regiment, Cc.; the including of 
them a s  members of the corps or company after they are  deceased or have been 
discharged; the representing of persons as  effective who, because of some 
disability, are  really ineffective in the sense of the law or regulations.' 

"Knowingly "-" Knowing." The guilty knowledge. which is the 
853 gist of the offences specified: may be proved by direct evidence, but. 

more generally, will be established inferentially from circumstances 
indicating that the accused must, in all reasonable probability, have made the 
muster, or signed, &c., the roll, with knowledge that it  was in fact, wholly or 
in some material part or parts, untrue or  deceptive. An officer will in general 
properly be charged with the knowledge of what i t  is his office to know, or 
what he is  bound to know in the performance of the particular duty devolved 
upon him? 

Where i t  appears that the accused had knowledge of the false statement or 
entry, his motive or object in making the muster, or signing, &c., the roll, is 
of no consequence in law.' Whether he aimed to defraud the United States, 
to secure some personal advantage, or to injure some individual, or whether 
his act was merely one of gross carelessness, without fraudulent or interested 
purpose, a re  questions quite immaterial to the issue of guilt or innocence:' 
they are  immaterial also to the consideration of the punishment, this being 
'made mandatory by the Article upon conviction. 

iL TWO witnesses." This measure of proof is sinlilar to that enjoined by the 
common-law rule in the case of perjury, and for a similar reason. Were there 
but one witness a s  to the allegation of guilty knowledge, i t  might with fair- 
ness be claimed that his testimony was counterbalanced by the official act or 
statement of the officer in the muster or roll: a t  least one other witness is 
therefore properly required to a conviction, beyond a reasonable doubt, of the 
accused. 

ITS EFFECT. As this provision merely makes punishable a particular d e  
scription of the crime of false muster, i t  might well be omitted from the 

854 code as  embraced within the general description of Art. 14. Judging 
from its terms in the earlier forms,' i t  was originally aimed mainly a t  

the bffence of causing retainers or officers' servants to take the place of soldiers 

Samuel, 301. And see Hough, 119 ; O'Brien, 88-9. The offence is equally committed 
whether the false muster, (if in writing,) be made upon one of the regular "Muster
and-Pay" rolls, upon which our soldiers a re  paid every two months, or upon one of the 
so-called " muster-in " or " muster-out " rolls, especially familiar to  our practice during 
the la te  war, by which State troops were formally admitted into or detached from the 
military service of the United States. 

6 See Samuel, 305. 
6 "  The proof must show either actual knowledge of t h e  falsehood, or tha t  by ordinary 

care and attention to his duty the accused would have known the falsehood." Samuel, 303. 
Samuel, 305 ; Hough, 119-120 ; O'Brien, 89. 

The mischief intended to be prevented by the law is a false statement of the num- 
bers or circumstances of the forces, which is, or may be, alike detrimental to the public 
purse and the service; and this mischief would be the same whether it were occasioned 
by negligence or inat tentha,  or open or concealed fraud." Hough, 119. And see Sam
uel, 305. 

'The original form of 1775 and 1776 was:-"Any officer who shall presume to muster 
any person a s  a soldier who is a t  other times accustomed to wear a livery, or who does 
not actually do his duty as  a soldier, shall be deemed guilty of having mnde a false 
muster, and shall suft'er accordingly." 
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l a  Pages 132, 133. 
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and answer a s  such upon the muster. As a t  present worded, It- is immaterial 
what sort of persons are  thus substitute&." The direction-'' shall be punished 
accordingly," means of course shall suffer the punishment prescribed by the 
principal (misplaced ") Article-the 14th. 

CONSTBUCTION AND EFFECT. This Article makes it an offence for a n  
officer to accept or receive, directly or indirectly, a pecuniary or other com
pensation in connection with, and in relation to, the making of an offlcial 
muster or the execution of a muster-roll.* Samuelj' in remarking, with re
gard to the corresponding British article, that " the taking of the gratuity is 
the act prohibited and is of itself the sole offence," adds that, if the same "be 
received, no matter with what view on the part of the person receiving it, o r  
what effect it  may afterwards have on the muster or the signing~~ofon 'the 
rolls, the offence will be complete.*' ;0:Brien's comment is--" The Article is  
explicit and make6 no distinction wh&her the muster-rolls were true or false." " 

THE PUNISHMENT PRESCRIBED IN THE FOREGOING ARTICLES. 
These articles are  peculiar in being the only ones in the code which prescribe, 

with dismissal, the penalty of disability or disqualification for once 
855 or employment under the United States. The severity of the pwish; 

ment is traced by Samuel to the period of the reign of Henry V, when 
the British armies were raised and equipped "on the private contract of indi
viduals," whom i t  was considered necessary to compel, a t  the peril of the 
severest penaltie-in some instances even of death-to the mustering or ex
hibiting upon rolls, of genuine troops, and the furnishing of the actus1 com
plements required." Subsequently, when, a s  the same author observes, the 
army came to consist "no longer ot private supplies but of national levies,", 
the previous severity was relaxed, and the penalty of disqualification discon
tinued. 

I t  is to be regretted that a similar change has not been made in our own 
Articles. The offences which they denounce are grave, but no more so than 
are  suudry other military crimes for which less severe penalties are  provided. 
The peculiar appropriateness of disqualification for pub!ic employment a s  a 
punishment for false musters is not perceived; and for reserving this punish
ment for this class of offences alone no sufficient reason is believed now to 
exist. I t  would be an improvement of the code to limit the penalty directed 
by these Articles to dismissal alone or leave i t  discretionary with the court. 

As has been remarked in Chapter XX, the disability to hold office, kc., here 
prescribed, attaches as  a legal consequence to the conviction and punishment 

loSee case in G. 0 .  23, Mid. Mil. Dept.. 1865, of an omcer convicted of falsely muster
lng, on a muster-out roll, " four persons who were not soldlers." 

l1 See ante, p. 552. 
Compare Hough, 131-2. 

IS Pages 312-313. 
"Page 89. In S. 0. 419 of 1864, an o5cer in command of a recruiting rendezvous 

is summarily dismissed for accepting money from a State recruiting agent, " i n  con
sideration of certain certified copies of muster-in rolls, to be furnished said agent; 
such acceptance of money being in violation of the 16th" (now 6th) "Article of war." 

Is Samuel, 294. So, AttY. Gelh. Legare, i 3  Opins., 694-5,) observes : "The ex
treme jealousy of the law upon the subject of actual presence in camp and corps 
of every man liable to duty as a soldler is clearJy shown by the severity with which 
it punishes ofacers guilty of imposing upon their superiors in the slightest degree in 
the matter of muster certificates. * * The strictness with which any attempt 
to foist Into the ranks or in the place of a soldier one who is not in fact doing duty as 
cuch." (18 punished ?) " is rematkable." 
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of 'dismissal from the sewice, and need not be specifically adfudged in 
the kntence'.' ' " , ) 

8 , I > i  . 
: $ I , ,  . , V1:THE SEVENTH AND EIGHTH ARTICLES. ., 

I - a , , , . 
. [Officia! returns.] I , 
"'ART. 7. Every officer conemallding afregiment, a n  inslepefidmt troop, But

te@, 6r colrzpamy, or cc garrison, shall, L the beginning 0).every moleDh, transmit 
through the proper channels, to the Department of War, a n  exact return of 
the 8ame:'specifying the names of the officas then absent from their post$, 

with the reasons for and the time of their abrrenee. And &wy oflcer 
856 who, through neglect or design, omits to send such 'returns, shall: on 

conviction thereof, be punished a s  a court-martial may direct: 
"ART. 8. Every o m &  who knowingly makes a false return to tlie Depart- 

ment of War, or to any of his superior olcers ,  authorized to call for such 
returns, of the state of the regiment, troop or company, or garrison, under 
his command; or of the arms, ammunition, clothing or other stores thei-euntr 
belonging, shall, on conviction thereof before a court-martial, be cashiered." 

- SEVENTHAETICLE. I 

PURPOSE OF THE PROVISION. The object of this ~rtic;e, (phich, with 
Art. 8, has been brought down from the code of 1775 withou,t material change,) 
is to keep the President, through the Secretary of War, advised as  to the ayail- 
able strength of the army, by means of frequent and accu?ate rworts  of, the 
numbers and condition of its minor component parts. The Army Re'gulatioGs, 
Art. LXVII, specify particularly a s  to the time and mode of for,warding these 
monthly returns, their form, &c. 

I 

TfIE OFFENCE MADE PUNISHABLE. This consists in the ornisslion, 
either deliberately or through remissness, to send a return, or a n  "exact "<re- 
turn, in the manner directed. If such a n  omission be caused by persona1,dis- 
ability, by the neglect of another person for whom the commanding officer canuot 
be held responsible, by an exigency of war, or by other cause beyond the offl- 
cer's control, he cannot properlx be held amenable under the Article. In gen- 
eral, however, the mere fact that no return has been sent for a certain month 
or months will be ground for presuming a t  least neglect on the part of the 
officer, and devolve upon him the burden of rebutting such presumption. To 
sustain a charge under the Article, i t  must of course appear that the accused, 
a t  the time of'the alleged omission, was exercising one of the commands specifi- 
cally designated. The omission contemplated-it may be noted-will subject 
the commander, not only to military trial, but also to criminal prosecution, and 
h e  if conoictecl, under See. 1780, Rev. Sts. 

857 ITS OBJECT. "The object," observes Hough,18 of making the returns 
here indicated a s  to the state of the command, is  to enable superior 

officers authorized to call for such returns to become acquainted with the 
strength and efficiency of regiments, &c., and therefore a false return may be 
attended with very serious consequences." Of the returns of arms, &c., 
he adds :-"The object of such returns is to check the issues and receipts of 
arms, &c., furnished to regiments from the magazines, &c., as  well a s  to ascer- 
tain the state and condition of the equipments in use." 
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belonging to his command, and is accozr 
being lost, spoiled, or damaged otherzuis 
actual service. 
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direct. 
859 "ART. 17. Any soldier who sells 
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martial mav adjudge, subject to such li* 
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THE PRINCIPLE OF THE ARTIC: 
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property of the United States, as  well a s  
land and water, has applied the above 1 
Article. I t  has not only provided for the 
of captured stores corresponding to the 6 
but, by Art. 9, has made the neglect to 
United States a military offence.= 

Compare with i t  the 25th Article of the 
"Decatur v. U. S., Devereux, 110 ;  U. 8. 

Chief, 1 Woods, 40; Branner v.  Felkner, 1 
" Private persons cannot capture for their or 
299. And see 1 3  Opins. At. Gen., 105 ;  G. 0. 
War Dept., 1848 ; Do. 64, 107, Id., 1862;  Do 
recognized by Congress in the "Captured an( 
1863. See Lamar v .  Browne, 92 U. S., 19! 
soldiers a r e  required to  t u h  over all captur 
are made punishable by fine and imprisonmen 
such property. See further on this subject th 
in  Art. 4 2 ;  also Par t  11-THE LAW OF WAR, 

" I n  G. O., Hdqrs., Totoway, October 31, I 
Sheldon, 2d Light Dragoons, t r ied (and acql 
soldiers of plunder taken in action, and col 
G. 0. 27 of 1863, two offlcers are summarily 
from the enemy. 

The eases in which Congress has authorize 
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THE' OFFENCE. To render a n  officer making a false return amenable to 
justice under this Article, he must be a cow~manding oflcer, and must exercise 
the command of a regiment, company, or garrison. The false return to his su- 
perior of a staff officer, or acting staff officer, not exercising a command, would 
properly be charged, not a s  a violation of this Article, but of the 62d, or per- 
haps 61st. Thus the conviction, under this Article, of an Acting Commissary 
of Subsistence, of making false returns to the Commissary General in the form 
of false abstracts of purchases was disapproved by the Secretary of War in a 
General Order; l7 and in a further Order l8 the same action was taken upon a 
similar finding in a case of an Assistant Quartermaster, charged with a brench 
of this Article in reqdering false accounts current to the Chief Quartermaster 
of the military department. 

The "superior," other than the Secretary of War, "authorized to call for"  
the return, will generally be the department, or regimental, commander, ac
cording to circumstances; or, in the case of ordnance stores, or clothing and 
" camp and garrison equippage," " the Chief of Ordnance or Quartermaster 
General. 

To constitute therefore the offence, i t  must be shown that the accused held 
a t  the date of the return one of the commal~ds designated; that  the return 
was of one of the classes contemplated, and was made by the commander 

either to the Secretary of War or to a superior autliorized by statute, 
858 regulation, or usage to require i t ;  that i t  was false and that the 

accused knew i t  to be so. The return itself or a certified copy should 
be put in evidence. As to the character and extent of the falsity esseritial to 
be established, i t  is held by Samuel 'that  the return need not be false through- 
out,-that i t  is sufficient if it be false in any one material particular. As to 
the matter of knowledge, the same author observesP that-" an officer will 
always be presumcd to know what from the duty of his office he is bound 
to know, or ought to inform himself of. So that ignorance of the contents of 
the returns subscribed by an officer cannot be pleaded in excuse, for it was his 
business previously to inquire-as it  will be in all cases where his signature is 
not merely formal-into the truth of the statements made in them; otherwise 
the returns might a s  well have been signed in blank." 

THE PUNISHMENT. That the tern] " cashiered " employed in this Article 
has no peculiar significance but is equivalent to dismissed, has been noticed 
in Chapter XX. 

VII. THE NINTH, TENTH, FIFTEENTH, SIXTEENTH 
TEENTH ARTICLES. 

AND SEVEN

[Responsibility for Public Property.] 

"ART. 9. All public stores talcen from the emmy sliall be secqired for the 
service of the United States; and for neglect thereof the commanding oficer 
shall be answerable. 

"ART. 10. Ezery oficer commanding a troop, battery, or company, is charged 
with the arms, accoutrements, ammunition, clothing, or other military stores 

'TG. C. &I. 0. 12 of 1872. 
18 G. C. M. 0. 19 of 1872. 
'D Stores " thereunto belonging'' means of course belonging to, or issued to and held 

by,  the regiment, company, or garrison. Thnt the returns contemplated in the .4rticle are  
returns of the personnel or lnatdriel of the command, and do not include returns of 
funds,-see DIGEST, 22. 

m See Simmons $ 16: ; O'Brien, 303. 
Page 320. And see Hough, 134, DIGEST, 4. 

P Pages 320-1. And see Fourteenth Article-" Knowingly," Be. 
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belonging to his commund, and is kccountable to his colonel in  case o f  their 
being lost, spoiled, or damaged otherwise than by una??oidable accident, or on 
actual service. 

''ABT. 15. Any oficev who, wilfully or through neglect, suffers to be lost, 
spoiled, or damaged, any military stores belonging to the United States, shall 
make good the loss or damage, and be dismissed from the service. 

" ABT.16. Anv enlisted man who sells, or z~ilfully or thrwgh neglect m s t c s  
the ammunition delivered out to him, shall be punished as a courtlnartial may 

direct. 
859 "ART. 17. Any soldier who sells or, through neglect, loses or spoil3 his 

horse, arms, clothing, or a c c ~ t r e m e n t s ,  shall be punished as a court-
martial may adjudge, subject to such limitation as may be prescribed b y  the 
President by virtue of the power vested in him." 

THE PRINCIPLE O F  THE ARTICLE. This Article, of which the origi- 
nal in our law" is Art. 29 of 1775, is, in its first clause, but an application of 
the principle of the law of modern war and of nations, that enemy's property 
captured in war becomes the property of the government or power by whose 
forces it is  taken, and not that of the individuals who take it." Congress, 
which, by the Constitution, is exclusively vested with power to dispose of the 
property of the United States, a s  well as  to make rules concerning captures on 
land and water, has applied the above principle strictly to the Army by this 
Article. I t  has not only provided for the army no allowance from the proceeds 
of captured stores corresponding to the prize money made payable to the navy, 
but, by Art. 9, has made the neglect to secure such stores to the use of the 
United States a military offence.= 

-

Compare with i t  the 25th Article of the Code of James 11, in  Appendix. 
"Decatur v. U. S., Devereux, 110 ; U. S. v. Klein, 13 Wallace, 136; White v.  Red 

Chief, 1 Woods, 40; Branner v.  Felkner, 1 Heisk., 232; Huff v. Odom, 49 Ga., 395. 
"Private  persons cannot capture for their own benefit." Worthy v. Kinamon, 44 Ga.. 
299. And see 13 Opi~is. At. Gen., 105;G. 0. 54,Hdqrs. of Army, Mexico, 1848;Do. 21, 
War Dept., 1848; Do. 64, 107, Id., 1862; Do. 160, Id., 1865. The same principle was 
recognized by Congress in the "Captured and Abandoned Property Act," of March 12, 
1863. See Lamar v .  Browne, 92 U. S., 195. By Sec. 5313, Rev. Sts., officers and 
soldiers a re  required to tu'rn over all captured property to  the proper authority, and 
are made punishable by fine and imprisonment for selling or  " i n  any way dealing i n "  
such property. See further on this subject the prohibition of "plunder" and "pillage" 
i n  Art. 42; also P a r t  11-THE LAW OF WAR, "Diapoeition of pro pert^/." 

161n G. O., Hdqrs., Totoway, October 31, 1780, i s  published the case of Col. Elisha 
Sheldon, 2d Light Dragoons, t r ied (and acquitted) for-"Defrauding the  offlcers and 
soldiers of plunder taken in action, and converting the avails to his own use." I n  
G. 0. 27 of 1863,two officers are  summarily dismissed for appropriating property taken 
from the enemy. 

The Cases in  which Congress has authorized captured property or i ts  proceeds to  be 
appropriated to  the use of the troops have been most rare. Art. 12 of November, 1775. 
appears to recognize a right, on the part of officers and soldiers in good standing, to  
" share" in  "plunder taken from the enemy." Upon the capture of Stoney Point, in 
July, 1779,i t  was Resolved, (3 Jour. Cong., 329,) " t h a t  Congress approve the promises 
of reward made by Brig. Gen. Wayne, with the colrcurrence of the commander-in-chief, 
to  the troops under his command; " and " t h a t  the value of the  military stores taken be 
ascertained and divided among the gallant troops by whom it (Stoney Point) was reduced, 
in such manner and proportion as the commander-in-chief shall prescribe. 

I n  a peculiar order issued during the la te  war-G. 0..216,Dept. of the Mo., 1864
in consideration of the services of certain militia, in dispersing a band of " bushwackers," 
it is directed that, " t h e  horse ridden by the leader, and the watches and arms taken 
will be given to the several officers of the  command to  be retained as  honorable trophies;' 
and that the money captured be distributed to  the wounded and the families of t h o ~ e  
killed. 

http:"ABT.16
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I ' L  i i . I  , ' P ,  
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* Pages 516-537. 
a See Samuel, 517 

See Rough, ,259 ; also case of vblatlon of 
"$ee,.Sqmuel, 516 ; O'Brien, 131, , , 
E9 A@ IF the R$nte~ce adjudgyd, up04 a convi 

341 pf 1883. See r~markn i p  regardto a s!m 
, a The true original is Art. 42 of the code 

are made punishable with death. And compa 
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860 CONSTRUCTION-u The commanding officer." , In  the ,.+rticles of 
. . 1775 ,the responsibility for a non-observance of the like grovisi~n was 

imposed upon " the commander-in-chief." The term " commanding .office?:' 
now employed, is ,regarded a s  meaning the officer in command of the s e p a ~ a t e  
and distinct organiqation in which the capture is made-a8 a " separafe 
brigade," division, or a rqy ,  or a regiment or detachment when operating sepa- 
ratelg."' . ,

" Answerable." By this term is understood-responsible and liable to he 
called to account, and, in a proper case, subject to military trial and punishment. 

CONSTRUCTION AND EFFECT. This provision appeared first in pur' 
law, and in substantially the same form, in Art. 5 of Sec. XI1 of the code 
of 1776. The obligation which i t  devolves upon company commanders is  one 
of the fundamental principles of our military system, where the company is 
the' unit of -organization. The details of the pToper performance of this duty 

I?re 'indicated in the Aimy Regulations." 
8bi The Article is directory only. I t  has, however, a s  its pen+ 'com

plement, Art. 15, under which an officer who fail's wilfulli or thrbugh 
neglect to properly care for the public stores in his charge may be. 'tried and 
punished.' Ahd any improper 'aisposition of such stores okherwis'e than as" 
specified i n  that Article would be chargeable a s  aB,'offence uhder' Art. 60 
or 62. ~ o ~ e o v e t ,for 'a  failure duly to account as contemplated in the pfesent 
Article, tee  offlcer would be subject to a stodpage of his pay till the pecuniary 
value of the s'tores not accounted for was made good.% 

T h e  declaration that  the officer is "accountable to his 'colonel " is deemed 
to intend that  it is devolved upon colonels of regiments to  enforce the obliga- 
tion enjoined in the Article; by causing the prop-er stoppages ,tg be mgde, $(or 
reporting the facts to t h e  War Department for such or other gction,) or by 

,

preferking charges in cases of dmeliction on  the part of their company com- 
manCters of such grevity'as to can for  trial and punishment. !  \ 

~ a d i e l , ' gi n  construing the concluding clause of the, Article, observes; that- 
"by 'khavo'idable' .is intended what could not have been prevented by,,com- 
mon and ordinary prudence, and not what might have been avoided by possible 
or extraordinary exertions." 

I, - I I 

> ,  
' I  ri 

~ F T E E N T H~ R F I C L E .  , ,, 
.. , 1 . I1 

T R E  ORIGINAL XNACTMENT. The origfnal Article-No. '1 of s ~ c ~ ~ I T  
of 11776, and NO., 36 of 180$-of which t h ~  present piovision wa's la , ~ a y t ,  'dh,, 
nounced also the offences of unauthorized selling, embezzlement and misappll- 
cation of military stores. But, as  to this portion, the Article was practically 
shperseded by' the subsequent Act, " to  prevent 'and punish fradds upon the 

ae G.'0:64: &f 1862, Fequiresr that the captured, p,&perty of the' soit hbicated, iq 
the Article, :be turn'ed over,to the chiefs of the sfaqd~parfments ,  to whivh, said prop- 
erty would appertaiq, on duty with the troops," to be " accounted for by them as  
captured property and used for the public ser,y\ce," upleps okherwiee ,ordered in 
special cases. 

I , 0 

" s e e  pars. 778-787.. Prior to the enactmeit of July,$S, ,1d70, a spedql s ~ o w a ~ i e  
(similar to that made in the' British s e r v i c ~ s , e e  Samuel, 638,) of , $10 ,pq',month 
was made to ,CQmg+nY comppanders " for resppnsibility ~ ; fa r y s  and .clothing.:, , , 

=-Bee. in,this  connectioop, the provision of the Act of Mgy 1$, 1826, as &p,coFpora$ed 
lnrsgc. 1304, Sev. Sta , 11  . . ,  ,1 

~ a i e538. 1 I 
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Governmeqt of the United States," of March 2, 1863, c. 67; which is now, by 
the Revision of 1874, incorporated with the code a s  Article W. 

CONSTRUCTION-L' Through neglect." In  view of the fact that so se- 
vere a penalty as  dismissal is  made mandatory in  all cases by this 

862 Article, i t  would seem that  the "neglect" here contemplated was a 
special neglect, and of a positive and gross character, and not merely such 

a neglect, to the plejudice of order or discipline, a s  is indicated in the general- 
62d-Article. Such is indeed the conclusion, in substance, of Samuel, in con. 
struing the corresponding British Article.* Thus while any neglect, resulting 
in a loss, kc., of stores, would, strictly, be cognizable under Art. 15, it  yould 
ordinarily be preferable not to resort to  i t  for the punishment of slight or 
hegative neglekts of duty, but to charge thereunder only such neglects a s  In 
their gravity were assimilated to the wilful act also constituted at1 offence 
thereby.Q 

"Suffers to  be lost, &c." The wilful or neglectful sufferance specifled by 
the Article may consist in a deliberate violation or 'positive disregard of some 
specific injunction of law, regulations, or orders; or i t -may be eviden'ced hy 
such circumstance^ a s  a reckless or unwarranted personal use of the prop- 
erty; causing or allowing it to remain exposed to the weather, insecurely 
housed or not guarded; permitting i t  to be consumed, wasted or injured by 
other persons ; loaning it  t o  en irresponsible person by whom it is damaged," &c. 

" ~ h a l i,make~,good t h e  loss or damage." This provision is regarded as  
iqposing, a general pecuniary liability which may be enforced indep\endeptly 
of the sentence." Thus, while it  would not be irregular for the court, i n  con- 
nection with dismissal, to impose a forfeiture of an amount of pay sufficient to 
reimburse the United States for the loss involved, and apecifled to be forfeited 
for that  purpose, it  would be legal and regular, in  the absence of any spch, for- 
feiture in the sentence, to stop the proper sum against the pay of the officer till 
fully satisfied. Strictly, .the most correct form of a judgment, pnder. this 
Artiole,. would, i t  is believed, be-to add, in the sentence, to the imposition of 

the dismissal, (with other penalty if awarded,) a s  the punishmevt; a 
863 statement that'the court estimates the value of the  stores l o ~ t ,  &c., to  be 

. a certain amount specified.? The stoppage when ordered wo~ld~proper ly  
concur with this estimate. 
- - SIXTEENTHABTICLE.I 

I I L  3 .  ' * ,  

. CONSTRUCTION AND EFFECT. The original" of this Article, in the 
codes of 1776 and 1806, made offenders triable only by a regimental court. 
The present form is a more effectual provision for the punishment of the' soldier, 
whether for selling his ammunition, or for any neglect, grave or shight, kesult- 
ing in  its waste; a general court being resorted to where the ,offence, o r  loss 
entailed, is a serious one, and an inferior court where the derelictionc is of less 
importance. , + 

',,Th?( " contemplated by the Article is  evidently such'as m y  consiit" .bh te  
in not, taking proper care of the ammunltjoq issued and thus allowing i t  to be 

> - 
I 

?? Pages 516-6J7. 
fa5% Samuel, 517. 

See Rough, ,259 ; also case of violation of this Article In G. C. M. 0. 85 of 1882, 
"Bee,Samuel, 516 ; O'Brien, 131. J > .  

WAS im t4e sentence adjudged, upon a conulction under rnis rlrticle, pybl,isved~ in q. 0. 
341 qf 1863. See rqmarkn in regard to a similar provision of Art. 17,.post. 

"_The true original is Art. 42 of the code of James 11. where the pffenc5s denounced 
are made punishable with death. And compare Art. SO of Gustavus Adolphua . 



MIEITARY LAW A N  

accused "did sell, lose or spoil through 
neglect, or ot?terwise dispose of." 
" His horse, arms, clothing," kc.  Clo 
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saddle, bridle, &c. Where it is 

instrument, required to be carried or us' 
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" G .  0. 35, Dept. of the East, 1869; Do. 31, 
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lost or damaged, in recklessly expending i t  in firings, giving i t  away, &c. The 
"casting away" of ammunition, made punishable by A r t  42, is a distinct 
offence. 

SEVENTEENTHARTICLE.= 

ORIGIN. The origin of this Article in our law-Art. 3 of Sec. XI1 of 
1 7 7 6 w h i c h  was taken directly from a provision of the British Articles in 
force prior to the Revolutionary War," may be said to be derived from the 
"Assize -of Arms, a s  settled in  the reign of Henry 11, A. D. 1181," by which 
i t  was declared that  no one, required or entitled to be furnished with arms or 
armor, "could either sell, pawn, lend, or part with them out of his custody." 58 

Subsequent provisions to a similar effect a re  to be found in the Code of 
Gustavps Adolphus and in the Articles of Charles I and James 11. 

The recent amendment of this Article by the Act of July 27, 1892, has 
864 swept away all the difficulties previously encountered in the interpre- 

tation of that part of i t  which related to the punishment of the offender 
and the other legal consequences of his act. 

CONSTRUCTION.-" Sells, or th rough  neglect loses or spoils." These 
words of description define and restrict the classes of offences cognizable under 
this Article. An unauthorized conversion or application, other than selling 
or neglectful losing or spoiling, is  not chargeable here, but must be laid under 
some other provision of the code, as Art. 60 or 62. Thus it  has been held that 
pawning, which is not strictly selling, should properly be charged under the 
Sixty-second Article;= and so of the offence of the gambling away of his 
clothing by a s o ~ d i e r . ~  

The-neglect specified may be of any d e g r e e f r o m  wilful positive neglect 
to the negligence involved in an omission to take due care of the thing, or a 
mere carelessness in the use of it." 

The spoiling indicated is deemed to consist in  the doing to the thing such 
injury or damage a s  to render it  wholly or in any material part unserviceable, 
or unflt for the use for which i t  was designed." 

A specification under a charge of a violation of this Article should set forth 
one of the specific offences enumerated and not some other similar act of 
offence or offence expressed in general terms. Thus a specification which 

alleges that the accused did unlawfully "dispose of"  his horse, &c., 
865 is defective and insufficient. And so is a specification which avers 

the commission of two or more offences in the alternative;-as that the 
-

With this Article note the prohibition repeated in Secs. 1242 and 3748, Rev. StS. 
* See Appendix. 
 

Tytler, 373-4. 
 
G. C. M. 0. 17,Dept. of the Mo., 1874. 
 

*G. C. M. 0. 41,Dept. of Texas, 1873. 
 
I n  a case in G. C. M. 0. 120,Dept. of Cal., 1882,Gen. Schofleld observes as  follows :

" In  cases of this class i t  should be clearly understood tha t  where clothing duly issued 
to a soldier disappears without apparent cause, the soldier, entrusted as  he i s  with the 
safe keeping and proper care of the property, is in general to  b e  presumed t o  be 
chargeable with neglect in the care or keeping of the same, and will in general properly 
be held Hable for such neglect by a Court-Martial under the 17th Article of War, unless' 
by reasonably satisfactory evidence he shall duly account for the loss and acquit 
himself of fault. If the soldier a t  the time of the loss is ~ b s e n t  without leave, or under 
the influence of liquor, or  otherwise improperly conducting himself, the  presumption 
against him of neglect will of course be stronger than where he is not thus culpable." 

USee case in G. C. M. 0. 26, Dept. of Colorado, 1893, of a charge of "spoiling his 
horse," by causing it, through neglect in riding, to  break i ts  leg, thus necessitating i t s  
being s h o t  
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accused "did sell, lose or spoil through neglect," or "did sell, lose through 
neglect, or otherwise dispose of." 

"His  horse, arms, clothihg," &c. Clothing issued and charged to a soldier 
becomes his property, but in the qualified sense that  his use of it  in the service 
is, by the requirements of discipline, restricted to legitimate military purposes. 
In  the horse, arms, and most of the acvoutrements, however, which a re  furnished 
him, he has no property whatever, but the same a re  supplied merely for his 
use a s  a soldier, a use for which he  is  responsible to the United States as  
the owner. I t  is quite clear therefore, and is agreed by the authorities,* that  
the term " his," employed as  it  is  indifferently in regard to all the things 
specified, is not here intended to convey an idea of absolute property or owner- 
ship, but rather one, a s  between him and the United States, of possession 
only." All such things indeed, whatever their tenure, when issued to the 
soldier, a re  issued with a view to use in  the service, and with the understanding 
that they shall not otherwise be disposed of, and shall be reasonably cared 
for and safely kept. The Article, in making penal such a disposition, (by 
selling,) and a n  absence of such care, holds the party to the same accountability 
with regard to clothing a s  with regard to the other objects mentioned. Thus, 
a s  apposite to the description "his," it is not necessary to prove anything 
more than that  the thing, animal, &c., was duly issued to the soldier a s  a 
part 09 his military equipment. 

uAccoutrements." This term refers to the minor articles of a 
866 soldier's outfit or horse-furniture, such a s  the belts, cartridge box, 

saddle, bridle, &c. Where i t  is doubtful whether an implement or 
instrument, required to be carried or used by the soldier, and which is not 
a n  arm, is an accoutrement, a spoiling, kc., of the same should properly be 
charged, not under this, but under the 62d Article. Thus the breaking and 
rendering unserviceable of his bcgle, by a bugler, has been properly so charged." 

"Shal l  be punished a s  a court-martial m a y  adjudge, subject to  such 
limitation a s  m a y  be  prescribed b y  t h e  President b y  vir tue of t h e  power 
vested i n  him." By these concluding words, (added in the amendment of 
1892,) the Article has evidently in view the limitation a s  to maximu.nz punish- 
ments authorized, by the Act of September 27, 1890, to be prescribed by the 
President where, a s  here, the sentence is discretionary with the court. The 
words after "adjudge" a re  indeed surplusage, since the Act of 1890 would 
of course have effect independently of such proviso. 

I n  regard to the punishment, i t  may be remarked that, in a case of the 
selling of property of the United States issued to the soldier, a s  a horse o r  
musket,-an act which would constitute embezzlement in law,-confinement in 
a penitentiary would, in view of the provisions of Art. 97, be a legal punishment 
if imposable in a like case under the existing local law. 

" G .  C. M. 0. 109 of 1886. This form i s  allowed in the British practice. See 
story, 57. 

M G .  0.35, Dept. of the East, 1869; Do. 31, Dept. of the South, 1877; G.C. M.0.1, 
Id., 1882; Do. 15, Dept. of Texas. 1880; Do. 84, Div. of Pacific and Dept. of Cal., 
1881 ; Do. 5, Dept. of the Columbia, 1883 ; Do. 42, Div. Atlantic, 1888 ; DIGEST, 23, 24. 
And compare U. 8. v.  Brown. 1 Mason, 151. In G. 0.22, Dept. of the South, 1873, 
it was held not a violation of this Article that the accueed had sold a coat, not issued 
to himself, but purchased by him from a discbrged soldier. 

"As to a similar use of the same word in Art. 42, see that Article, post. 
u G .  C. M. 0. 36 of 1876. -
616156 0 - 44 - 36 
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@ See Chapter VIII-" Jurisdiction during a1 
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'WAS apposite h&e, .(n%YL ta AktB! 11 and 14,) 
3 ~Opins.,'@&5.. ', : U r f l c  I I c i 

b1 Page 298: And h e  OLBrlen: 802,' 1 ' 
" DIGEST, 2Z;  G: C. 'M, 0. r28'0f 1872. 
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- VIII .  THE ELEVEXTH, TWELFTH AND THIRTEENTR ARTICLES. 

[Furloughs-Certifimtes o f  Absence-False 'Certitkates.1 + 

''ART.11. Every oflce~~commanding a reddmeht or an ind'ebendent troop, bat- 
tery, 01' company, not in the field, mny, when acthally qudtered zdih such WlJG 

mand, grant furloughs to the enlisted'men, in'suCh numbers afid for such time 
as he shall 8eena consialent with the good of the service. Evel'y olglcer corn- 
manding a regiment, or an independeqtt troop, buttery, or w-mpdny in the field, 
rRay grant furloughs not exceeding thirty days at one time, to five per denturn 
of the enlisted men, for good conduct in the line of duty, but  subject to the 

approval o f  the commander o f  the forces o f  u;hieh said enlisted men form 
867 a part. Every company ofieer of a regiment, commandinp any troop, 

battery, or company 7Zot in the field or commanding in any gawison, fort, 
post, or barrack, mdy, in the absence of his field oflcer, grant furlokghs to the 
enlisted men, for a time not exceepng twenty days in six months, and not to 
more than tzoo persons to be absent at the same time. 

6' 
 ART. 12. At ez;efAy muster of a regimknt, troop, bdtter5, or company: the 
commanding'officer thereof shall give-to the mueterdng ofleer cdrt$catcs, signed 
by himself, stating how long absent oncers have beeh absebt .bnd the &aso,ns 07 
their absenbe." Ahd the commanding oflcer d f  eflery t;dop, battery, or coppally 
shall give like certificates, statin* how long absent non-com~~ss~ondd oflcers 
and private soldiers have been absent and the reasons o f  their d5sence. Such 
reasons and time o f  absence shall be inderted in the muster-rolls opysite thre 
namcs o f  the respective absent oncerl and soldieys, and the certificates, to- 
bether wkth the muster-rolls, ellall be 'transhitted' by t!te mustertag ~ n d e r  
to the Department of war, as 8peedZly ks the-distance of'tne, place 'and: m'usler 
will admtt. ' 

I " 1 t 8 % ) 

"ART.13. Every olgecer irho s i g h  a fats$ cektiytchte3,~relat&g tb the'h&eue 
or pay of an ofieeP20r soldim, sha_ll be hismi&ed fro? t?e serfi+." 

v 2 \' , - ,  L ' I "  ~ 

I 1 ELEVENTHARTICLE. , 7.'A 

,?,,r -

ITS EFFECT. This Artlcle, which is  a consoli-datloq 04 the original pro
vision derived from Art, 56 of  1775, with s. 32 o f  t* Act of  March 3, 1863, 
does not call for special construction. It applies to formal written leava of  
absence for soldiers," in contradistinction to the informal passes whkh are given 
in all commands for a few hours or brief periods. ,The authority conferred of  
granting furloughs properly includes the authority to ggrnt extmaims o fr tbe  
eame. which indeed are practically new furloughs. ( \L 

FORB AND OPERATION O$ FURLOUGH. *he subject of  " ~ u r l o h ~ s  
of Soldiers " is qdite f ~ ~ l l y  SVII,tyeated in the' Army ~dgdlation, 'h. 

868 where the form of a furlough is jndjc~ted." At the end of  the form,lt is 
declared that the soldier shall rejoin his regiment, &c., at the completiotl 

of  the adthorized period, '' Or be considered a deserter!' This i s  to be regarded, 
however, as meaning, not that he WilI thus, neceqsar+ly> become OF,  be treated nb 
a deserter, but that he will be presbmea to be such ip the absence of  a, satisfge- 
tory explanation of his failure or delay to return at the proper date, thexwzus 

"The subject, it may be remarked, 'of leaven of absence to oflcw8 Is not embraced in 
the Code, but Is regulated by other statutes, and by regulations and orders. Seex See. 
1265, Rev. Sts. ; Act of May 8, 1874. c. 154 : 4ct  of July 29, 1876, c. 2 3 9 ;  Army Regs., 
Art. I X ;  a. 0. 38, 82,of 1890; DO. 55 of 1891. 

Par. 108. See the early form of furlough prescribed by Congress in June, 1781. 8 
Jour.. 633. 

http:''ART.11
http:"ART.13
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PTH AND THIRTEENTH. ARTICLES. 
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of promptly making such, explgnation &volving upon himself. The status gf 
a soldier on furlough i s  in most respects the opposite of that of a soldier on 
duty. While subject to be recalled before his leave has expired if, in view of 
a n  exigency, hie services'are' requited, and nable to be treated a s  a deserter if 
he takes advantage of the occasion to abandon the army, he is otherwise, id his 
legal relations, practically, a civilian ; the) military command and jurisdiction 
being suspemled,ln h i s  case." 

% " 

5 , .,,'
ITS EFFECT. This ,proyision, scarcely modified since 1775, is, in prescrlb. 

ing as  to the form of certifying the absences of officers and soldiers on the 
mdstek-rolls, &c., dire~tory'merely; and not penal: I t  is  indeed rather intro- 
du'e'tory to the Article which follbws, by f h i c h  the signing of false certificates 
(as 'to abskhce, &c.',) is ridade a specific military offence. 

1 , I 1. 

, , , - ' $  
'' THIBTEENTHARTICLE. 

I 8 ,  I , * >  

EFFECT AND CONSTRUCTIbN. ' This Art5cle which, originally, (in Art. 
58'ofJ 1775,)' referred. gnl$ t0 c$rtificat& of ~baehce, d a s  made, in the code 
of 1806, to  include certificates of pay 'In our present practice, i t  applies 
to the certificate appended to t ~ e  ~ d s t e r - a i d - d - ~ a ~Roll, which covers remarks 
ln fegakd to abSence,'pay, 'androther matters: I t  will be observed that it is 
distinguished frohTA'rfs. 3 and 14, relatiug to false muster, in that  it  does not 

require, to constitute' the offence, €hat the oficer shall knowingly sign 
869 the false certificate, but. only thitt tfie certificate shall be false in  fact. 

The Article e-vidently views i t  a s  h d l t y  of' a commanding officer to be 
informed, (especial!* upon.occasibn~ of mnster,) a s  to'the presence or absence 
o c  and-the payment rend6redpur due to, the 'officer's and men under his imme- 
diate command: and contemplateS:that, Id sign?= the certific8tes, he will, if 
he"ha's'done hfs'dnty in' this regard, "n&essarilg 'have personal knowledge of 
the facts to which he subscr?bes. It ,&ill therefore be no sufficient defence 
td a-charge under this ,Arttcle, that- the aecul-W belie??ed t h e  certificate signed 
by,him to be true, if i t  was if& ,Upon-thls point it ig obSe~vqdbyf w t  false. 
&mqel,", that the Article prpgeed9, "cwon tho. presumption t.hat t h e  pasty 
certifying. is bound to W o r m  blluself fully of all that  he Is in duty called upon 
tp certify,; and if h e  b negligept In informing himself, ,or take anything on 
trust, he cannot find any ,lawful excuse in-b@ ignorance or  misplaced confidence, 
being,@h {p,o@osit!qn-tq.a,plRin and ,manifest duty." 

The mere-gigning oi-srq' olTicer:s pay-roll or voucher-before the day on which 
tke pay b e e o m  due has  bee0 held not to constitute a violation of this Article ; 
t b  c e r t i f i ~ t e  signed not being a "false'? one in $he sense ia which the term 
is here employed : further, the Article is regarded as  contemplating false entries 
oi7st$teinbnTs made id 'mgardLto third persons, silch as  the soldiers and sub- 
dT:din_aieb of the -cq$&hd .of the k$fficer signing,%and not as, embracing such 
statements in regard to himself. For  the latter reason, the offence of fraudu- 
lently ddplicatihg his peHona1 pay-rolls, by, an ,officer, is, in the opinion of the  

See Chapter VIII-" Jurisdiction during absence on leave," Rrc. : also peat nuder 
Fifty-Ninth Article." 
'WAS apposite here, (mifl t3 Akts. I2 anrt 14,) see W t e m a r k s  of Atty. Gea. Legad, in 

3'10pins., m4-5.lTru .fiILf I 
. ,  

51 Page 298: And h e  OhBflen. 302. ' .i . 
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been superseded by the Post Exchange? 
become interested in the sale of " victual 
post exchange, would probably be amenab 

X. T H E  NINETEENTH, TWENTIETH, 

[Offences againsi 

" AXT. 19. Any olpicer who uses cmteml 
the President, the Vice-President, the Cc 
chief rnagdtrate or legislature of an?/ o 
quartered, shall be dismissed from the 
court-martial may direct. Any soldier .I 
a court-martial may direct. 

"ABT. 20. Any o m e r  or soldier who be 
his commanding oncer shall be punished 

" ABT. 21. Any oflcer or soldier who, on 
superior officer, or draws or l ifts up any ? 

him, being i n  the ezecutiw of his once, 
his superior oflcer, shall suffer death, o 
martial may direct." 

NINETEENTH 

872 EARLIER FORMS. This Artic 
where i t  was provided that  a n  officl 

use traitorous or disrespectful words agni~ 
in Congress assembled," (the then Govei 
of the United States in which he may bc 
the same manner as  prescribed in the pre 
made mandatory in the case of an officer.' 
British code where the offence consisted ir 
ful words against the Sacred Person o: 
Family." a In  the American Articles of 1 
stituted for " traitorous," and the provisic 
tially the form in which i t  now appears. 

PRACTICE UNDER THE ARTICLE. 
which have formed the subject of milite 
been almost exclusively of a political cF 
cases were those of denunciatory langxag 
his administration during the late war of 
found of a trial upon a charge of disres 

mG. 0. 11 of 1892. And see the recent G. 
Exchange Regulations." 

acornpare the early'civil statute, not now 
punishable by fine and imprisonment the off 
publishing, &c., any false, scandalous, or mali 
the United States, or either House of Congrf 
fame or to bring into contempt or disrepute," I 

"Art. I,  Sec. 2, of the British Articles in fo 
War. 

See cases in G. 0. 377 of 1863; Do. 171, 
1863; Do. 52, Middle Dept., 1863, Do. 119, D 
the Gulf, 1863, Do. 68, Dept. of Washington, 
1, Id., 1865, Do. 29, Dept. of No. Ca., 1865. 
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author, not strictly a violation of this Article and therefore not properly 
chargeable nnder it.* 

IX. T H E  EIGHTEENTH ARTICLE. 

[Taxing, or being Interested in, the Sale of Provisions, &c.l 

"ABT. 18.-An.y oflicer comnzunding in any garrison, fort, o r  barracks 
870 of the United States who, for his pricate advantage, lays any duty or 

imposition upon, or is interested in, the sale of any victuals, liquors, 
or other necessaries of life, brought into such garrison, fort, or barracks, for 
th,e m e  of the soldiers, shall be dismissed from the sercice." 

ITS OBJECT AND EFFECT. This provision, dating from Art. 66 of 1775.m 
is the only mrtion remaining in force of the three Articles of the code of 1806 
relating to the business of sutlers-a class of camp followers dispensed with 
a t  the end of the late ~ n r . ' ~  I t s  main object evidently is,--on the one hand 
to prevent officers from profiting themselves, to the oppression of venders of 
provisions and to the injury of the soldiers for whom the same are mainly 
intended ; and, on the other hand, to prohibit combinations between officers and 
venders, by which undue facilities a re  furnished to the latter, to the exclusion 
of other parties and to the probsbledetriment and defrauding of the soldier. I n i t s  
spirit, the Article may be regarded a s  declaring that either relation, however 
slight be the interest or profit, is wholly incompatible with the character and 
province of an officer of the army, especially when commanding troops. 

As to the interest referred to-this, as  is noticed by Samuel," need not be 
a direct interest such a s  that attaching to a partnership, or par t  ownership 
of the articles introduced for sale, but may be one of a n  indirect or con
tingent character, a s  for instance an interest alising from an agreement or 
mutual understanding between the officer and the owner of the supplies that 
the former shall receive a percentage on the sales, or a commission on all 
profits above a certain sum, or some 'present of money or goods in return for 
his sanction of the speculation or promotion of the business. 

CASES UNDER THE KRTICLE. Instances of trials for violations of 
this Article have been of rare  occurrence. In one General Order i t  has been 
held that i t  was no defence to a charge, against an officer, of having exacted 

a sum of money from a citizen a s  a consideration for a license to sell 
871 liquors a t  the station, that  before the trial he had returned a portion 

of the sum extorted and given his promissory note for the balance." 
Sutlers in our law were done away with by the Act of July 28, 1866, and 

were succeeded by Post trader^,^ a class of which, in turn, the gradual dis- -	 continuance has been provided for by an Act of January 28, 1893. Meanwhile 
Oanteens had been established a t  military posts," and these have more lately 

* It  i s  so charged, indeed, in a recent case in G. C. M. 0 .  20 of 1885, where, however, 
the court found not gullty of the charge but guilty of "tonduct to the prejudice of 
good order and military discipline." And see another Instance in G. C. M. 0. 52 of 
1887. 

04 With this Article and the corresponding Art. 4 of See. VIII of 1776, see the Beso- 
lution of Congress of June 17, 1776, in pari materia. 1 Sour. Cong., 377. 

6o See post. 
m Pages 445-6. And see O'Brien, 113. 
8 G. 0 .  19, Dept. of So. Ca., 1866. See a ease in G. 0. 7, Dept. of West Va., 1864, 

where 	an otEcer was convicted of " Sutlering," in establishing a sutler's shop In hia 
battery, and realizing profits from the same "for his own private advantage." 

See the legislation in regard to Post Tradrrs, ad set forth in D ~ G ~ s T ,
"G. 0.10 of 1889 ; Army Regs., Art. XXXIX. 

698-9. 
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been superseded by the Post Exchange.- A commanding officer who should 
become interested in the sale of "victuals," kc., intended for the trade of the 
post exchange, would probably be amenable to a charge under this Article. 

X. T H E  NINETEENTH, TWENTIETH, AND TWENTY-FIRST ARTICLES. 

[Offences against Superiors.] 

"ABT. 19. Any oflcer who uses contemptuous or disrespectful words against 
the President, the Vice-President, the Congress of the United States, o r  the 
chief magistrate or legislature of an?) of the United States in which he is 
quartered, shall be dismissed from the service, or otherwise punished, as  a 
court-martial may direct. Any soldier who so offends shall be punisked a s  
a court-martial may direct. 

"ABT. 20. Any o m e r  or soldier who b e h a ~ e s  himself with disrespect t o w r d  
his conimanding oficer shall be punished a s  a court-martial may direct. 

"ART. 21. Any oflcer or soldier who, m any pretence whatsoe~er ,  strikes his 
su.perior officer, or draws or lifts up any weapon, or offers any violence against 
him, being in the executioq of his ofice, or disobeys any lawful command of 
his superior oficer, shall suffer death, or such other punishment a s  a court-
martial may direct." 

NINETEENTHAETICLE. 

872 EARLIER FORMS. This Article first appears in  the code of 1776, 
where i t  was provided that an officer or soldier who should " presume to 

use traitorous or disrespectful words against the authority of the United States 
in Congress assembled," (the then Government,) " o r  the Legislature of any 
of the United States in which he may be quartered "-should be punished in 
the same manner as  prescribed in the present form, except that cashiering was 
made mandatory in the case of an o f f i ~ e r . ~  This Article was derived from the 
British code where the offence consisted in the use of "traitorous or disrespect- 
ful  words against the Sacred Person of his Majesty or any of the Royal 
Family."" In  the American Articles of 1806, the word contemptuous was sub- 
stituted for " traitorous," and the provision in other respects assumed substan- 
tially the form in which i t  now appears. 

PRACTICE UNDER THE ARTICLE. The acts in  violation of this drticle 
which have formed the subject of military trials in the United States have 
been almost exclusively of a political character. The great majority of the 
cases were those of denunciatory lanmage used in regard to the President or 
his administration during the late war of the rebellion." No instance has been 
found of a trial upon a charge of disrespectful words used against Congress 

G. 0.11 of 1892. And see the recent G. 0. 46 of July 25, 1895, publishing " Post 
Exchange Regulations." 

=Compare the early'civil statute, not now in force, of July 14, 1798, s. 2, making 
punishable by fine and imprisonment the offence of "writing, printing, uttering, or 
publishing, Qc., any false, scandalous, or malicious matter against the Government of 
the United States, or either House of Congress, or the President, with intent to de
fame or to bring into contempt or disrepute," &c. 

"Art. I, Sec. 2, of the British Articles in force at the beginning of our Revolutionary 
war. 

See cases in G. 0. 377 of 1863 ; Do. 171, Army of the Potomac, 1862 ; Do. 24, Id.. 
1863; Do. 52, Middle Dept., 1863, Do. 119, Dept. of the Ohio, 1863: Do. 33, Dept. of 
the Gulf, 1863, Do. 68, Dept. of Washington, 1864; Do. 86, Northern Dept., 1864; Do. 
1,Id., 1865, Do. 28,Dept. of NO. Ca., 1865. 
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alone or the Vice-President alone, although in same examples'tke l a h h a b  c 6 i -  
plained of has included Congcess w i t h  the President:* dniy' one188ie 

873 is known of a n  arraignment upon a charge of speaking q?i~srespectfd~y 
of a Governor of a State,M (and in that the accused was acquitty,), ant1 

none of an alleged violation of the Article in assailing a State legislature. 

NATURE AND PROOF OF THE OFFENCE. The "words," (which need 
not, of course, be addressed to the President, &c., or uttered in  his presence,) 
may be either spoken, or written-as in a letter, or published-as in a news
paper. They may consist in abusive eflthets, denunciatory or contumelious 
expressions, intemperate o r  malevolent comments upon official acts, &c. Al
though the mere fact that no disrespect was intended will not constitute a de- 
fence to a charge under the Article, yet in a case where the words are  not in 
themselves necessarily disrespectful, the animus of the accused in using them 
will be a circumstance material to the inquiry whether any offence, or what 
degree of offence, has been committed. Thus a n  adverse criticism of the Execu- 
tive expressed in emphatic language in the heat of a political discussion, but 
not apparently intended to be personally disrespectful, should not in  general 
be made the occasion of a charge under this Article.- In  a case of spoken 
words, i t  will also be a material question whether they were uttered in a private 
conversation or in the presence of officers or enlisted men. Opinions for which, 
if privately indulged in, an officer or soldier would not be answerable, may con- 
stitute, if publicly declared, the offence under consideration. And any dis
respect will be aggravated by being manifested before inferiors in rank i n  the 
service." 

To constitute the offence of speaking, &c., disrespectfully of the president, the 
official referred to must be the acting President a t  the time. Maligning a de
ceased President would not be withln this Article. Thus the public exulting 
over or justifying of the assassination of President Lincoln-an offence 

which was in several instances, toward the end of the late rebellion, 
874 made the subject of trial by court-martial,@ was properly charged as  a 

violation of Art. 99. 
I t  would not constitute a defence to a charge under this Article, to show that 

the person was spoken of, &c., not in his official but in his individual capacity; 
or to show that what was said or written of him was true. If the words are  
contemptuous or disrespectful i n  se, the offence is complete. 

CONSTRUCTION-'' W h o  behaves himself.)) The original Article of 1775 
made punishable a behaving with disrespect toward a commander, and a 
speaking of false and injurious words in regard to him. Because specific ref- 

"G. 0 .  23, Army of the Potomac, 1803 ; Do. 119, Dept. of the Ohio, 1863. In 1890 
General Castex of the French army was tried by court-martial for attacking M. de 
Freycinet, the Minister of war, in a speech to the Cavalry a t  ueaux, and s e n t e n d  to 
be placed on half pay. 

-G. C. M. 0 .  567 of 1865. In the proceedings of Congress of April 3, 1779, i t  was 
Resolved that any disrespectful or indecent behavior by any ofecer to the civil authority 
of any State in the Union would be "discountenanced and discouraged." 3 Jour. Cong., 
243. 

w "  To seek indeed for ground of offence fn such discussions would ordinarily be 
inquisitorial and beneath the dignity of the government." Judge Advocate General Holt, 
DIGEST, 26. I t  would, ordinarily, be still more inquisitorial to look for the same in a 
private conversation. 

See G. 0 .  171, Army of the Potomac, 1862: Do. 29. Deot. of No. Ca.. 1865. - ., 
an See cases in G. 0 .  88, Dept. of Pa., 1805; Do. 1 0 5 , ' ~ e p t .  of the Mo., 1865; Do. 50, 

Northern Dept., 1865. 
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erence td the use of words is  omitted from the present form, i t  Is not to be 
inferred that this mode af 9howinB disrespect is  no longer recognized. On the 
contrary, the term retsiined--"wbo behaves himself with disrespect," &c., is 
sufficiently-general and coinprehen$iye to include all kinds of personal disre- 
spect, whether by actalor  words: :As H i$said of the Article in a General 
Order: *-'!It conthins no Qualifications as to manner, time, or place, and is 
understood to cover:' not ~ r e l y  " dl actGns," but also " language spoken or 
written." This~construction i s  c-med in practice : indeed prosecutians -under 
tHis k ~ t i c l e  are  m o r e ~ ~ f r q m p t l y  unbecoming language based upon the use of 
than upon any othet form of ,misconduct. , 

'' W i t h  disPespect.?' 'As expressed in the Order last cited, the disrespectful 
behaviour contemplated is such as  "detracts from the respect due to the 
authority and person of the  c o m a n d l s g  officer." Disrespect by words may 
be ,conveyed by opp~bbrious epithets or other costumelious or denunciatory
' ~lan'guage'apglied to, or in regard to, the comrnanaer ;" by an open declara- 
d76? ' tion of a n  intention .not to obey his orders; by making unwarranted 

imputations against him or attributing to him improper motives; by 
misrepresenting or asper9ing him in a communication addressed to his superior 
or o t h e P d c e r  in authority, OP in  a circular, newspaper, or other form of 
publLlctition:"t- &c. Disrespect toward a commander by acts may be exhibited 
i n - a  'vBlriety-;o$imodes-as dby neglecting the customary salute:' by a marked 
disdain; -indifference, inisolenee, impertinence, xfndue familiartiy, or other rude- 
ness in fhis presence, by a systematic o r  habitual disregard of, or delay to 
complg- witritN,'his orders .or directions or by issuing counter orders, by an as- 
sault ngon him' not amounting to breach of the 21st Article:' &c. 

The words or facts constituting the alleged disrespect, (and which should be 
specifically set forth iri thercharge,) need not necessarily consist in acts o r  
language directed a t  the commander in his ojjlcial or military character, but 
may be applied to him personally a s  well." As indicated under Art. 19, i t  is 
no defence that  , the superior was assailed in his private or civil capacity; the 
law of'military discipbne cannot safely recognize such distinctions. 

I t  is' also not essential that the disrespect be intentional: a failure to show 
a proper) respect to the commander, through ignorance, carelessness, bad man- 
ners, o r  no manners, may, equally with a deliberate act, constitute an offence 
under the Article. W~here, however, i t  is doubtful whether a n  act, 6r  language, 
not necessarily disrespectful in  se, may properly be treated a s  amounting to 
disrespect, the animus of the party become? a material inquiry.?= Where a n  
impropn'ety of manner or expqession, after being animadverted upon by the 

commander, has  been repeated, an intention to be disrespectful will be the 
876 more readily inferred. An intentional disrespect is of course much more 

aggravated than one which is unintentional: a disrespect is  also aggra- 

m G .  0 .  44, Dept. of Dakota, 1872. 
10 In a case in G .  C. M. 0 .  4 1  of 1889, the offence consisted in the sending back by the 

accused of a messnge, expressed in disrespectful and insuhordi~ate language, to his 
commanding omcer, upon the latter conveying to him an order to leave a drinking saloon 
and return to the post. 

n See Hough, (P.) 126-127 ; also eases reported by James, (p. 357,) and Samuel, (p. 
248,) of Capt. Brown and Lieut. Zouch, dismissed for being concerned in a publiention
'' having for its  effect to exclte public opinlon against their commanding oicer." And 
see eases of violation of this Article In G. C. M. 0. 28 of 1875; G. 0 .  47, Dept. of the 
Platte, 1870. 

"Hough, (P.) 125. 
See G. 0 .  53, Dept. of Dakota, 1821. 

74 Hough, (P.) 126 ; O'Brien, 68 ; Capt. Chamberlayne'a Case, reported in James, (p 
807.) and Samuel, (p. 246;) G.0. 44, Dept. of Dakota, 1872. 
a See O'Brien, 68. 

1' 
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TWENTY-FIRST 
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" " An Assistant Shrgeon in charge of a po 
all members of the hospital corps therein, as, 
to command obedience and respectful behaviou 
of Texas, 1891. A subordinate at  a hospital m 

I the medical o5cer in immediate charge of the 
"In G .  0. 53, Dept. of Dakota, 1871, a c( 

neither alleged nor shown that the oKxcer c 
officer of the prisoner at  the time of the comm 
68, 69. 

8a See Appendlx. The several provisions of t 
18, 19, 21, 22, 24, 25, 26, 29 and 30, of the Codt 

a7 See the deanition of Assault-and Battery u 
Page 84 : Id., (P.) 79. 

a See G. C. M. 0. 46, Dept. of Dakota, 1880. 
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vated where it  is publicly committed; and so of disrespectful language con- 
veying false imputations. I t  is no defence, however. to a charge for using such 
language, that  the same only stated facts," or that what was said was no mole 
than deserved by the superior. If an officer or soldier has been aggrieved by 
his commander, he should, instead of inveighing against him, properly seek re- 
dress under the 29th or 30th Article of war, or otherwise through regular mili- 
tary channels.- Further i t  is  no defence, or even pall~atiou, that the Persm 
guilty of the disrespect was a n  officer of high rank and long service. Indeed 
this circumstance is  viewed by Hough " as a " strong aggravation, inasmuch 
a s  the effect of such conduct upon others must produce a n  influence pernicious 
in  proportion to the deference and respect paid to the character of the indi- 
vidual who offends." 

The punishment being made discretionary by the Article will be measured 
by the nature and circumstances of the disrespect in the particular case; a 
severer penalty being called for where the disrespectful behaviour was unpro- 
voked, undeserved, false, deliberate, violent, or public-as in the presence of 
officers or soldiers, than where i t  was the reverse." 

"Toward." As already indicated, it is not essential to the offence that  the 
language should be addressed to the commander fn person, or that the words 
or acts should be said or done in his presence. "Toward" thus includes 

not only to, but at,  against, or in reference to. Disrespectful language 
877 used in regard to a commander, in his absence, has been expressly held 

in  Orders? to be within the Article. But where the language was em- 
ployed in the course of a private conversation, i t  will in  general be inquisitorial, 
inexpedient, and quite unworthy the Government, to make i t  the occasion of a 
charge, unless the disrespect was of an extreme character, and manifested 
under such circumstances a s  to  set a pernicious example to inferiors or other- 
wise gravely prejudice decency or discipline?' 

His commanding officer." The Article, in i ts  present form, is not, a s  in 
the early codes, confined to cases of disrespect shown to the General of the 
army or other chief commander, but includes offences of this class coniinitted 
against all commanding officers of whatever degree, whether of a post, company, 
regiment, brigade, division, department, or other command. But comprehensive 
a s  is the term "his  commanding officer," it  can apply only to an officer who is 
the actual commander of the accused a t  the time of the offence. The command- 
ing officer of an officer or soldier, in the sense of tlr. Irticle, is properly the 
superior who, in the exercise of his command, is authorized to require obedience 
to his orders from such officer or ~ o l c l i e r . ~  This is not necessarily an officer of 
the line but may be a staff officer-as an engineer officer in command of an 

" But if the accused can clearly show not merely that his allegations are true, but 
that i t  was his du t y  to empress them, i t  might be different." O'Brien, 69. 
"O'Brien, 69. And see G. 0. 47, Dept. of the Platte, 1870. 
78 Precedents, 130. 
Po It  i s  also held an aggravation of the offence that the commander is an o5cer of 

especially high rank and station. Samuel. 245 ;O'Brien. 69. 
BOIt may be noted that this is one of the few Articles under which the sentence to 

make an apolom/, or to ask pardon has hoeu found appropriate in practice; the matter 
which has glverl rive to the charge being not Irn, quently a peraonal one between the 
parties. See Col. Debbeigg's case, in Samuel, 2*u--5, and 2 McSrthur, 3 5 8 3 6 0 ;  eases 
of Surgeon Dalzell and Capt. Brown, in Jamas, 56, 59;  O'Brien, 68; also ante. Chap
ter X X .  p. 416, and notes. 

0 .  44, Dept of Dakota, 1872; Do. 47, Dept. of the Platte, 1870. In the case 
in the former of these Orders, the disrespectful language was used in public at the 
Trader's store. 

"See G. 0. 29 of 1844. 
"G. C. M. 0. 37, Dept. of Texas, 1884. 
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d; and so of disrespectful language con- 
?fence, however. to a charge for using such 
facts,w or that what was said was no mole 
m officer or soldier has been aggrieved by 
€ inveighing against him, properly seek re- 
of war, or otherwise through regular mili- 
!fence, or even pall\atiod, that  the person 
er of high rank and long service. Indeed 
ghls as a "strong aggravation, inasmuch 
.hers must produce a n  influence pernicious 
respect paid to the character of the indi- 

etionary by the Article will be measured 
' the disrespect in the particular case; a 
re  the disrespectful behaviour was unpro- 
violent, or public-as in the presence of 
the reverse.= 
, i t  is not essential to the offence that  the 
commander fn person, or that  the words 
his presence. " Toward " thus includes 

r i n  reference to. Disrespectful language 
!r, in his absence, has been expressly held 
Irticle. But where the language was em- 
ersation, i t  will in general be inquisitorial, 
Government, to make i t  the occasion of a 

kf an extreme character, and manifested 
I pernicious example to inferiors or other- 
~cipline.~'  
Article, in i t s  present form, Is not, a s  in 

€ disrespect shown to the General of the 
includes offences of this class committed 

atever degree, whether of a post, company, 
l t ,  or other command. But comprehensive 
,er," i t  can apply only to an officer who is 
a t  the time of the offence. The command- 
I the sense of tl. Irticle, is  properly the 
~mmand, is authorized to require obedience 
lier." This is not necessarily an officer of 
-as an engineer officer in command of an 

r not merely that his allegations are true, but 
night be different." O'Brien, 69. 
of-  the Platte, 1870. 

e offence that the commander i s  an offlcer of 
, 245 ; O'Brien, 69. 
the few Articles under which the sentence to 
Qen found appropriate in practice; the matter 

not nn' quently a peraonal one between the 
ouel, 24s-5, and 2 Mcilrthur, 3 5 8 3 6 0 ;  cases 
James, 56, 59;  O'Brien, 6 8 ;  also ante, Chap- 

I. 47, Dept. of the Platte, -1870. In the case 
!spectful language was uaed in public at  the 
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engineer station, or an ordnance officer in command a t  an arsenal. Or i t  may 
be a medical officer in command a t  a hospital.' The offence of showing dis- 
respect to an officer, who, while the superior, was not the commander of the 

offender, would not be cognizable under this Article, but should be 
878 charged under some other, as  the 62d.' And so of the offence of using 

disrespectful language toward the usual commander of the accused-as 
the commander of his company or regiment--committed by the accused when 
on detached service or duty under a quite different, though temporary com
manding officer; such offence too should be charged under an .article other 
than the Twentieth. 

TWENTY-FIRSTARTICLE. 

OIRI'C+IN. This important Article has come down to the present time from 
Art. 1 of Sec. I11 of Charles I, and Art. 15 of James 11.8' Since its first appear- 
ance in our law a s  Art. 7 of 1775, i t  has undergone but slight modifications: 
these, so fa r  a s  material, will be noticed a s  we proceed. 

CONSTRUCTION-'' On a n y  pretence whatsoever." These words, while 
emphasizing the description of the grave offences made punishable by this 
Article, do not add to its legal effect, or preclude the possibility of a defence 
to a charge under the same. Like the same words which appeared in the 
original of Art. 22, but were omitted in the form of 1806 and have since been 
disused, they might also be omitted from the present Article without modifying 
its purport or operation. 
'' Strikes." A battery is evidently here intended. The person of the officer 

must be reached 11y the blow: to strike at him without touching him is  not the 
offence indicated, but a mere assault only." If indeed there is an assault offered, 
(with a weapon,) it  is punishable under the next description. Upon the word 
'. strikes " Hough observes: "The act of striking is  sufficient; i t  does not 
signify whether i t  be with the fist, or with a stick, or any other weapon, or 
whether i t  be a gentle or a hard blow; the mere striking constitutes the 
erime." The striking must however be intentional ; an accidental blow or 

contact would not constitute the offence contemplated. 
879 I t  is not unfrequently said by writers and In Ordeis that the striking 

of a military superior by a n  inferior cannot be justitied under any cir- 
cumstances or by any provocation.whatever. The person of an officer should 
indeed be sacred to the soldier; in a n  extreme case, however, a soldier may be 
warranted in using force against his officer, a s  when acting in self-defence 
against illegal violence, or in quelling a disorder under Art. 2 4 ;  and in any 
case the fact of a resort to undue force by n superior ag3inst an inferior will 
be admissible in evidence a s  going to palliate the offence of the latter in em- 
ploying force in  return?' 

a"An Assistant Shrgeon in charge of a post hospital i s  the commanding officer of 
all members of the hospital corps therein, as, by virtue of that position, he i s  entitled 
to command obedience and respectful behaviour on their $art." G. C. M. 0.4, Dept. 
of Texas, 1891. A subordinate at  a hospital may indeed have two tommanding officers. 
the medical offlcer in immediate charge of the hospital and the post commander. 

= I n  G. 0. 53, Dept. of Dakota, 1871, a conviction is disapproved because it was 
neither alleged nor shown that the officer offended against "was  the commanding 
officer of the prisoner at  the time of the commission of the offencf " .4nd see O'Brien, 
68, 69. 

88 See Appendix. The several provisions of the Article are also to be traced in Arts. 
18, 19, 21, 22, 24,25, 26, 29 and 30, of the Code of Oust:lrus .ldolphus. 

81 See the definition of Assault-and Battery under the " Fifty-Eight Article," post.' 
en Page 84 : Id., (P.)79. 
*See G.C. M. 0.45, Dept. of Dakota, 1880. 
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apytear.ln the t e s t i n ~ ~ n y ,  whether the s c  
the knowledge or belief requisite- Iq an 
o r d i o ~ t e  st vight, ar under ,~ir$uqstancf 
recognized, the, superigr , ,will pr,werly a t  

rank, LC,, end t 9 e  fact, tbnt he d 
88IL part of the Fea gestce. uppn the trir 
, .. . pder this Article.'' -The> ofSicer w, 
migsimaed officer from t h e  fact gf pis act 
fnrther ,fact that a!l the ,officers of ,  ou,r 
pissioned officers. c A ,  

" In the execution, of his, oBcePn Th 
by the moFe familiar expression " w duty," 
tion of his ol&e w i f h ~ u t  being,,on duty i 
mgfe accyri3te definitipn of the, ~hra_se is $ 

an act;or duty @tbw,pertaining OK incident 
for an:pfficer of his rank and office to  perfo 
execution 04 hisoffice when engaged in any 
to be done by him, by statute,-regulation, 
usage.- ! I t  is not essential thnt the act sh  
branch bf duty : thus ji6y"dRicet. engage&' 
the provisions of Art. 24 would properly 1 
his office." Thew are certainroffieerl espc 
witb thy e x e c u ~ i v ~ ' ~ u t h o r i t y  I$ a comman 
the execution ,of offieais,the genexal rule I 

mental or-company comm~nders. But  any 
when cal!ed up$n in, a n  emergen'cy tn act 
be ';,@ tbq esecutio,n of fiis office" in  thy 

" Disobeys any .lawful coplmapd of, 1: 
orders~ in  general. >The importance of Art 
it makes i)hliishabl$ the sbecific and capit 

J > 
>,., ,FObedje,n~6 Fo ofper,s is theirvita? 'p 

882. fundamental,rule, In Beace and in I 
$ ( ~ 1  

=,In, G. O., 34, @pi. of &?a:, 1863, a convicfiq 
riolenceJfo hjs~superior officer wqs clisapprvvpd 
&bat ,$be o&xc assailed " didnqt belong to the 
ip,pnifarq, por,did he wegrc any _badge,,of offlce 
the accused knew him to be an officer, or that 

80 Simmons 5 174 ; Hough, 83 ; Id., (P.) 79 ; 
=W '' Obedlpce , to command is the-ellief milit? 

are secondaly apd subordinate ," l t  IS, for the 
of his.geqvice." Samllel, 26g, 2% " The, DBJ 
16. "The flyst,,second, and third pnrt o f  a 
stoqe, 1 Tezrn. 946. 1 .' The, &el dqty of a ??I$ 
can be neither dlsclpline nor efaclency in an a 
':To insure effi~iency @n q r p y  mpst ka tq n c 

9 * ia i n v ~ b d  wit,blad arbitrary power 
pho enlists ~q the army wakes, ?n some, .pa 
renders his personal liberty ,duripg the term 1 

age go a t  the wilL of his, sllperlpr officers. ,,Ue a 
eoqrts, fg be ,dlwipliqed,fo~ offepces vnkpown t 
trial by dury,and to aecpve gu l l i shqe~s ,which ,  
to the qagnituge ,of the-oyence.", U. S. w,,C1 
Tranlqell o. Bassett, PA Ark., 499. ': No ~tther a 
this ; nelther p a ~ e n w l  ,a,~thorjtyb nac ,rdigk 
pecuniary advantages Erom ather services. , 4,ll 
we ,  aceording to the, theory oS ,military obedie~ 
the command of the omcer set over him." C 

1 Secretary of the Navy in G. C. M. 0. 1, Navy Dc 
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''Draws or lifts up any weapon against." Here, however, a re  intendetl 
simple asvaults; the oEence consisting either in a mere threatening of violence 
without auything further being proposed, or in an attempt to do violence 
which is  not effectuated. The weapon chiefly had in view by  the word :' draw " 
is no doubt the sword ; the terrn however might apply to a bayonet in  a sheath, 
or to a pistol; and the drawing of either in an aggressive manner, or the rais
ing or brandishing ~f the same minaciously-in the presence of the superior and.at 
hi, is the sort of aet contemplated. The raising in a threatening manner 
of a ,  fixe-arm, (whether or not loeded,) or of a club, or any- implement o r  
thing by which a serious blow could be given, would be Within, t h e  2escrip
tion-" lifts up." An assault witboutla weapon would be punishable not under 
t l ~ i sbut under the next description. 

- ''Offers any vioknce against him." Samuel" construes " offer " a s  synony
mous with,the same worcii in  the term, torrnerly employea in our oivn Article 
as well as the British, "offer to draw," and therefare a s  referring only to an 
attempt to do violence, or a mere exhibition of violence, without the con
summation of an avert violent act, i.e. a s  a n  assault simply. O'Brien ap
parently considers the (erm, " offer violence " as indicating actual yiolence, 
and ,offer as  meaning, do or  yommit. I t  is deemed the preferable view' to 
fegard the dhrase, a s  employed i,n our Article, a s  a general and comprehensive. 
one, including violence proposgd a s  well a s  violence committed-assault as .well 

a s  batteiy, a s  indeed comprising any form of ba\tery or of mere q ~ s a u l t  
880 not embraced in the  preceding more specific terms, " strike " and " g r a y  

or lift up." But the violence, where not executed, must beghysi_cal.y 
attemp$ed or menaced. A mere threatening in 2c;ord.s wovld not be an offerilig 
of violence in the sense of the Article." A striking or offering of violence by 
shooting, $c., which has,-resulted been qbar;ged under fatally, pas  s o ~ e t i m e ~ e
this Article, and the death sentence been irqposed upon cgnvicti~n.~: , 

"?is supe4or officer." By the term "su~)erior,"as, used in this part of the 
Article, is clearly, mgant an ,plicer of rank superior to that of the offender-r, 
where, nn enlisted man is the, offender, any c,o~missionedofficer whateqer
whetlier-er not such officer be, properly ?pealring, a contnzandogzg ~ ~ c e r . ~The 
Artic?e, a s  r e m a r p d  in the DIGEST," is thus "broader than Art. 20," which 
r g a t ~ sto offences against commaoding officers only. 

" Officer "-it need hnrdly be observed-means, here, 8s elsewhere in  the code, 
comnlissioned ~ f f i c e r , ~An assffult or battery. upon a non-commissioned officer, 
(or ,disobedience of the orders of one,) by a soldier, is properly charged under 
Art. 62. . I 

I t '  

, '$ warrant a convictionl it shopld appear thqt the accused was moare th+t 
the person assaped by h i p  was his supertor offiler." If ,the latter y a s  aq officer 
of the same company, regiment, or garrison, Lorif he wore a uniform,i~dicating 
his rank, the accused may in general be presumed to have known or believed 
that. he was such )superior. If the officer was not thus readlly 'z'ecbgdizable, 
as4WBere,he Wore no aistinctiye yniform, or where the pffence was com
rhi'dti?d in the g!ght ti&?, ,jt,py,il$ depend ppdn all the ,,drcnrnst:~see, as  they 

"Pages 275, 277; 
, '  1 , > I 


Page 81. 

I I"Bombay R., 131,"note.' 

Bee G. 0. 164, Army of the ~otomnc ,1882; Do. 58, 89, Dept. of the Gulf, 1863; Do. 
34, Dept of Sa.,  1863, , 
"0.C .  M. 0. 8, Qept. of Texas, 1891. 

1 , 

,
Page 27 , 8  4 , 
see the provision on t h l s  subject d i  Sec. 1342, ~ b v .Sts. 

"Simmons f 175;  O'Brien, 85. 
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~n against." Here, however, a r e  intendetl 
ing~either in a mere threatening of violence 
roposed, or in an attempt to do violence 
~on>chiefly had,in.view by  the word :' draw " 
waver might apply. to a bayonet in  a~sheathr, 
either in an aggressive manner, or the rais- 
ciously-in the presence of lihe superior a n d  a t  
ed. The raising in a threatening manner 
ided,) or of a club, or any-,implement o r  
11d be given, would be Within, t h e  5escrip- 
ut a weapon would be punishable not under 

XI." Samuel ' construes " offer " hs &ony- 
'rm, Xormerly employed in our o h  Article 
asw," and therefore as  referring only to an 
? exhibition of 1 violence, without the con- 
(. e. a s  a n  assau2b simply. ,OS1Brien \ap- 

r violence " as indicating actual violence, 
lit. f t  is  deemed> the preferable viebv to 
u r  Article, a s  a general and comprehensive. 
ivell a s  violence committed-assault a$ well 
lng any form of battery or of mere qssault 
: more specific terms, " strike " and "pay 

where not executeq, fpust bephysLca1.y 
eatening in uvrds wo@d not bq,an offerillg 
:le.$' ,.A striking or offering of violence by 
atally, pas  sofneti,med% been charged under 
been injposed upog c ~ n v i c t i o n . ~ ~  , , 
erm "superior," a$ used in this part of the 
f rank superioy to that of the, offender-r, 
[der, any cjoIpmissioned officer whateyer, 
?rlg speaing,  ,g coqomandtng off~cer .~ The 
,:,is thus :'broader than Art. 20," which 
ing, officers only. L. 

' t ! 

ved-means, here, a s  elsewhere in  the code, 
Ir battery upon a non-commissioned officer, 
2,)  by a soldier, is properly charged under 

> 1: 

1, appear that the accused was moa?;e tha t  
Werjor office:.n If ,the l a t t e ~  y a s  an officer 
arrison, or if he wore a uniforp,iqdlcating 
11 be  presumed to -have known or believed 
office? was not thus-rbadlIy'+ecbgdizatlie, 
iniform, ' or wnere' 'th8 p?fFnce wa'? coy:; 
&nd ppon ali the,circumstance~, as  they 

7 ' 
. A 1 , ,  

r 

' k 

1882 ; DO. 58, 89, Dept. of the Gulf, 1863; DO. 

r 1  
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appear in the testimony, whether the accused shall be, deenyl  to have had 
the knowledge or belief reqvisite. Iq ap.  encounter, y i t h  an aggressiyy sub- 
ordinate qt night, or under ,qi~;gllmstances in yv@ich he is-, not li$ely to pe 
recognized, thq, su~erwr , ,wi l l  pyPerly a t  , o ~ & e  apnouqce ,v4o he i t ,  with hi,s 

rank, kc., and t$e fact that be did ,so will be, lqqterial,,ev;denw, a s  
881L part,of the re8 gestar. upon the trial of the subordinate for a n ,  offence 
, ,, . w d e r  thip Article.", The>oqlcer wJ4:pf ,c?wse be preqymably a com
nt i8s iwdl  officer from the fact &$is  ,acti,ng aq,,~uqh, jn cqn?ectio~,with $ht~$ 
fnrther ,fact that ap the officers of,ou,r army are $!qucqlly and +i@ com
missioned officers. 
"Ip the elrecution of h i s ,  oBce." This term. has ,sometirqes &en defined 

by,the mo,re familiar erpressiou " on duty." But an fficgr m y  be, in,the ~ ~ e c u -  
tioq of his ,office w i f h ~ u t  being ,on duty in t h e  ,strictly military sgnse, and a 
mpre a c c p r ~ t e  definition of the q h r g e  is beligyyl toto, b e - i n  the_perfiprqany of 
an a$or duty ,either:gertaining or @iden$ to his office, ior legal an4  appropriate 
fma n  pfficer of his rank and office to perform, AQ officer is deemed to be in the 
execution of h i s  office when engaged in any act or seqvice requires or authpriied 
to be done by him, by statute,-regulation, the order of a superior, or military 
usage? I t  is not ecrsential that the act should be one pentailring30 .his Special 
branch bf duty : thus $ny dficer engagediin quellih'g a fray 'or 'dPs'orderi tihder 
the provisions of Art. 24 would properly be regarded as  " i n t h e  execution of 
his office."' There are certain'officerS especially oharged -by their commissions 
with the executiv6 quthoritS a,command, with whom to be on buty and'in 
the execution ,of offica is the gene@ rule, of the, military status-as ~ o s t ,regi
mental ofcompany comrnqnders. But any omeer, however,specfal his funcrtion, 
%hes called upon ina$n emergenky tn act the part. of a military su~efior ;  will 
be :,,XI the esecutio,n of his office" in  the sense of the p're%en$-ArticYe.'"'' 

" Disobeys any 21awfulcoWmand of h i s  superior b f f i c e r " r ~ b k , ~ e n , c e  t o  
ofders~in general. The importance of Art. 21 is owing rnainl7,to the f a c t  that  
It  makes! phriishable the specific and capital offence of Disobedience Of Orders 

,, , ,p&djep&e !o oyders ;s khe:'vital p~!nclple o?' tite irlilitgry lifexM-tBe 
8233 fundamentallrule, in Beace and i n  war, for all .inferiorq:through ,all,tPq 

> I  ,', , r i  

* ?In G. O., 34, Depl. of qa,:';863, a con;i$ion of ,a soldier upon a ehwge of ,q4er;ikK 
~IoJence ,  p r t , )to his vuperior officer was disapprov~d by Gen. Qrx, upon theAqrou$d:; (5, 
&bat,$heofRcer assailed "did nqt  bdopg ,to the same ~ ~ i m e p t  with the, accused, y a s  no: 
&,nnifarlq, noq,$id he y e p  any-badge ,of office;:' abd beoauspi$ was "g9t$pwp,jhit 
the accused knew him to be an officer, or tha t  he de'clared himself to be'kd.*- 

w Simmons 5 174 ; Hough, 83 ; Id., (P.) 79 ; O'Brien, 81-2; Benb!, 207. 
A - 6  

100 Obedience, to command is  the-ehtef mi l i tyy  virtue, i n  reintion to which ~ i l c ~ t h e r s  
are secondary and subordinate ;' ~t IS, for the soldier, '' the firgt, &'cat bo'nd,,or ch$rter 
af his sevice." Samuel, 269, 283.. " The. f l r ~ tan&last virt'ue of a so!pier< ~ n r c d k t ,  
16. "The  f ly~t ,~second,and thlrd part  of a soldier L qbedlence." !3u$tqn'>. jk@n
stoqe, 1 Te~m,$46-, , .'The &at duty of a ,qoldier is pbedlenye,, ahd &hd,ut t ' g ib~ , t~ere  
can be neither discipline nor etaclency in a n  army." NcCall u: ~cD'~ ,we&~Degdy ,244. 


TO insure eaciency .m q r p y  mpst % to  a certain exten,f., 9 despotism,, , \ ~ i & h Jbac6i. 
+ * ;# * L  invested w i t b , a a  arbitrary p&er o v k  th?~,ae beneath Eim, and tee  Sold~er 
who enlists xn >he army waives, -in some padiculars, his right7 as  ' a  ciaili%, .slir
r e p a m  his perwnal libertx ,awing the term of his err~iktment, and  coiiept8',t$"b26 

go a t  wilLof h i s  superior officers. ,,we agrees to becbme amenabl; to the bii?ta:$ 
cou,rts, to be ,di~ciplined,for offences unkpown to  the cinil law, t6 reliq$is+ his  'rights of 
t d a l  by dury, and to recave punishments which, to the  civilian, seem a u t  of all cproportiop 
to  the magnitude of the off~nce." U. S. v. ~lairke,3 FF.,:7>& ' (yrown, ?.)'',Ad{ >&;$ 
Tralllmell v. Bassett, 24 Ark., 499. " No o t h k  obllgatioq,must be-put i n  $oi$etit'r6n wits 
tb~s; neither, papental ,agthoaty, nac ,religloqg, ?,~ruples, nor  pkrsoial 'safei;; ndr 
pecuniary, advantages Srom other services. , <he duties' of his " (the s6SAier.s)' I! li?; 
we ,  aceording to 4 h e  theory oi mll i t ag  obedienpe, abso;bed'jqJthaf. one'h3Vf of oge~iu '  
the command of the oficer set over him." d10&6, 2 M. F.: 57.'-6fid.'bi.e ;ep,&~s"J0.
 , f *. 

Secretary of the Navy in G. C. M. 0.1,Navy Dept., 1882. 
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884 arbitrary or unwise, and its effect' n 
he should first obey, postponing till 

application for redress.' 
The disobedience contemplated b y  t h e  

ties that  the offence specified in this part 
positive and deliberate character. Howevi 
the form of a n  open and express refusal tc 
not doing it, o r  in  a doing of the oppositc 
has been expressly forbidden to be don%-- 
intentional. A mere neglect to comply w 
remissness, or forgetfulness, is a n  offense ( 

Article, but under the 62d.8 And so of a : 
when in a condition of drunkenness: the 

of duty." 
885 The command or order. It is a 

the "command " contemplated by thl 
one, that is to sdy an order of a specific c 
accused in person, in contradistinction to ( 

to the command of which the accused is 
more than the rest." Thus a failure to c 
orders of a department, district, post, &c., ( 
an offence under this Article, but undel 
formance by a subordinate of any mere ror 

Soldiers may complain of the command o 
first instance to  obey." Samuel, 265. " T h e  o 
lo  obey orders and afterwards, if any hardsh 
superior authority for redress." G. 0. 40, Am 
court, 1 6 ;  O'Brien, 82;  G. C. M. 0. 28, 87, D 

Where indeed there is ample time for the 
order not calling for present action but relating 
the subordinate, if he apprehends tha t  i t s  exec 
privileges, may, a t  his own risk, respectfully re: 

"To  support this charge, i t  is essentinl t: 
tentional disregard of authority a s  is evinced 
ply with the specific command of a superior off 
Do. 78. Dept. of the Platte, 1891 ; Do. 4, Dc 
intentional disobedience or defiance of authoril 
complete by mere neglect or forgetfulness." I 
Hough, 89 ; Id., (P.) 105 ; Harcourt, 21 ; Bomba 
G. C. M. 0. 80, Dept. of the East, 1871; DO. 51 I 
Do. 12, 61, Id., 1873; G. 0. 85, Dept. bf the Sou 
of Cal., 1873 ; Do. 24, 35, 3 i f t h  Mil. Dist., 18 
must of conrso be'understood; "and  if there il 
point, the prisoner should have the benefit of it. 

'OG. C. M. 0. 62, Dept. of the Platte, 189( 
given to a soldier when under the influence 01 
insisted upon in Orders. See G. 0. 68, 63, Dl 

Simmons 5 178 ; Bombay R., 132; O'Brien, 
Other persons may indeed be included in the 0 
direct mandate upon the individual who afterwa 
35, Dept. of the Platte, 1892. It has been held 
to refuse or omit, of his own will, to act a s  tl mc 
with others, been specifically detailed. G .  0: 4 

lZ G.  C. M. 0. 26 of 1872; Do. 7, Dept. of T 
Platte, 1890; Do. 4, 68, Id., 1891 ; G. 0. 24, 35 
A mere failure by a soldier In conflnernent ama 
with a rule of prison discipline, or the llke, 
hi. 0. 62, Dept. of the Plnttc, 1890. 

1.Q. 0. 24, Fifth Mil, Dfst., 1868 ; O'Rrien, 2 
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grades from the general of the army to the newest recruit? This rule 
the officer finds recited in the commission which he accepts, and the soldier. 
In his oath of enlistment, swears to observe it. As in the British system 
all military authority and discipline are  derived from one s o u r c e t h e  Sover
eign,' so in our army every superior, in giving a lawful command, acts for and 
represents the President, a s  the Commander-in-chief and Executive power of 

the Nation, and the source from which his appointment and authority pro
S83 ceed.' Hence the dignity ahd significance of a formal military order, 

and hence the gravity of the obligation which i t  imposes upon the in
ferior to whom i t  is addressed. The obligation to obey is one t o  be ful
filled without hesitation, with alacrity, and to the full;' nothing short of 
a physical impossibility ordinarily excusing a complete performance.' While 
a certain discretion in  the execution of an order may sometimes be permitted 
to officers high in rank or command, or offlcers charged with expert or peculiarly 
responsible duties," the inferior cannot, a s  a general rule, be permitted to raise 
a question as  to the propriety, expediency, or feasibility of a command given 
him, or to vary in any degree from i ts  terms.' Even where the order is 

'"The inferior fn place, whether standing one o r  more hundred steps below his 
superior, is bound to show implicit obedience t o  the commands of the latter." Har
court, 13-14. 

a Clode, M. L., 107. 
PThe  following extract from Samuel, (p. 283,) is equally applicable to our military 

system:-"The Constitution has submitted the actions of the army to be directed and 
controlled in  everything by one supreme commander, from whom, by a number of com
municating branches, in a continued, uninterrupted and unabated stream, al l  orders 
a r e  made to  flow to the individuals, near or remote, attached to  the military s t a te ;  
which orders, a s  they partake al l  alike of the essence of supreme command, every officer 
or  soldier is obliged implicitly to  obey." To which may be added from Clode, (M. L., 
74,)-"A11 orders of subordinates must be consistent with supreme avthority, and, in 
case of conflict, tha t  must be obeyed which is iyposed by the higher authority." 

'"A military subordinate i s  compelled to an unhesitating obedience to the very 
letter of the command received or order issued." Harcourt, 21. "A subordinate, on 
receiving a n  order, must obey promptly and implicitly. must a t  once com
ply. I n  presence of the enemy, more particularly, is this mechanical 
obedience due." O'Brien, 83. And see case of Lieut. Dawson, " chargee with hesitating 
and declining" to execute orders. Simmons % 595, note; also De Hart, 165. The 
obedience must be " complete and undeviating." Samuel, 287. In  the military service, 
" a  prompt and unhesitating obedience to  orders is indispensable to a complete attain
ment of the object. * * * Every delay and every obstacle to  a n  effleient and im
mediate compliance tends to jeopard the public interests." Martin v. Mott, 12 Wheaton, 
30. 

6 Sutton v.  Johnstone, 1 Term. 546. 
See Hough, 88, (note 47.) 633. But where a discretion is taken to depart materially 

from the terms of an order, the officer makes himself amenable to charges, in case the 
result does not justify his actlon. Thus, of Lord Nelson's proceeding a t  Copenhagen, in 
not complying with his superior's signal to  return and not engage the enemy, which 
resulted in a victory. Hough observes that ,  "if he had failed, he would have been 
brought to  trial by court-martial."
' " I f  i t  were open to a soldier to be the judge of the propriety of the  orders given 

him, there would a t  once be a n  end of all military discipline." Harcourt, 14. " I n  
military atl'airs it would be intolerable." Clode, M. L., 75. "A subordinat officer must 
not judge of the danger, propriety, expediency, or consequence of the order he receives." 
Sutton v. Johnstone, 1 Term, 546. " While subordinates are  pausing to  consider whether 
they ought to obey, or are scrupulously weighing the evidence of the facts upon which 
the  commander-in-chief exercises the right to demand their services, the hostile enter
prise may be accomplished without the means of resistance." Martin v .  Mott, 12 
Wheaton, 30. S~ldiei-sshould obey "without cavil or inquiry;" they "have no right t o  
inquire of their superior o8lcer a s  to  the object of a detail upon which they are  ordered 
by him." Riggs v.  State, 3 Cold, 90. And see McCall v.  McDowell, Deady, 244-5; 
Dinsmall u. Wilkes, 12 Howar3, 408; Trammel1 v.  Bassett; 24 Ark., 499; 2 Oplns. At. 
Cen.. 713. 
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884 arbitrary or unwise, and its effect must be injurious to the subordinate, 
he should first obey, postponing till after compliance his complaint and 

application for redress." 
The disobedience contemplated by the  Article. I t  is agreed by the authori

ties that the offence specified in this part of the Article is a disobedience of a 
positive and deliberate character. However it  may be exhibited,-whether in 
the form of an open and express refusal to do what is ordered, or in a simple 
not doing it, or in a doing of the opposite, or in a doing of something which 
has been expressly forbidden to be done,-the disobedience must be wilful and 
intentional. A mere neglect to comply with an order, through heedlessness, 
remissness, 0' forgetfulness, is an offense chargeable, not in general under this 
Article, but under the 62d.8 And so of a neglect on the part of a subordinate 
when in a condition of drunkenness: the person ordered must be in a status 

of duty." 
885 The  command or order. It is also agreed by military writers that 

the "command" contemplated by the Article is  an express and personal 
one, that is to say an order of a specific character, addressed or given to the 
accused in person, in contradistinction to one of a general scope, a s  one issued 
to the command of which the accused is a member and applying to him no 
more than the rest." Thus a failure to comply with the general or standing 
orders of a department, district, post, &c., or with the Army Regulations, is not 
nn offence under this Article, but- under the 62d.'" And so of a non-per
formance by a subordinate of any mere routine duty.'' 

e "  Soldiers may complain of the command of a superior, but they are bound in the 
first instance to  obey." Samuel, 265. "The  orderly acd  proper course in all cases is 
to obey orders and afterwards, if any hardship or  oppression i s  practiced, appeal to 
superior authority for redress." G. 0. 40, Army of the Potomac, 1862. And see Har
court, 16; O'Brien, 82; G. C. M. 0. 28, 87, Dept. of the East, 1871. 

Where indeed there is ample time for  the purpose--the time being peace, and the 
order not calling for present action but relating to something to be done in the future-
the subordinate, if he apprehends that  i t s  execution will seriously impair his rights or 
privileges, may, a t  his own risk, respectfully remonstrate, setting forth his grounds. 

Y "  To support this charge, i t  is efisentinl tha t  there should be shown such an in
tentional disregard of authority as  is evinced by a wilful refusal or omission to com
ply with the specific command of a superior officer.'' G. C. M. 0.26 of 1872. And see 
Do. 78. Dept. of  the Platte, 1891 ; Do. 4, Dept. of Cal., 1891. "There must be a n  
intentional disobedience or defiance of authority. The capital offence is .not 
complete by mere neglect or forgetfulness." Simmons B 178. And see Samuel, 286; 
Hough, 89 ; Id., (P.) 105 ; Harcourt, 21 ; Bombay R.,132,155 ; Mnndal, 19 ; O'Brieh, 84; 
G. C. M. 0. 80,Dept. of the East, 1871 ;Do. 51 Id., 1872;Do. 112,Dept. of the Mo., 1872; 
Do. 12,61,Id., 1873 ; G. 0. 85,Dept. bf the South, 1873 ; Do. 61, Id., 1874; Do. 13,Dept. 
of Cal., 1873; Do. 24, 35, Fifth Mil. Dist., 1868. To be wilfully disobeyed, the order 
must of conrse be'underetood; " and if there is doubt in the mind of tbe court on this 
point, the prisoner should have the benefit of it.'' a. 0.68,Div. of the Atlantic, 1875. 

10 G. C. M. 0.62, Dept. of the Platte, 1890. That  express orders should never be 
given to  a soldier when under the  influence of intoxicating drink, has  been repeatedly 
insisted upon in Orclars. See G. 0. 58, 63, Dept. of the South, 1873. 

U Simmons 5 178 ; Bombay R., 132 ; O'Brien, 84 ; G. 0. 61,Dept. of the South, 1874. 
Other persons may indeed be included in the order, provided i t  contains a distinct and 
direct mandate upon the individual who afterwards becomes the accused. See G. C. M. 0. 
85,Dept. of the Platte, 1892. I t  has been held an offence under this Article for a n  o5cer 
t o  refuse or omit, of his own will, to act as a member of a court-martial for which he has, 
with others, been specifically detailed. G. 0: 43 of 1833. 
12G. C. M. 0. 26 of 1872;Do. 7, Dept. of Texas, 1874; Do. 62, 70, 76, Dept. of the 

Platte, 1890;Do. 4,68, Id., 1891 ; G. 0.24, 35, Fifth Mil. Dist., 1868; Simmons 5 178. 
A mere failure by a soldier in confinement awaiting trial, or serving sentence, to comply 
with a rule of prison discipline, or tine like, would not constitute this offence. G. C. 
M. 0. 62, Dept. of the Platte, 1890. 

84.
O'Brien,;1868Fifth Mil. Mst., 24,0.G. 1'
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aa Samuel, 284; Rough, (P.) 104; Simmons 
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The following orders have been held to be not 
An order given by a company commander to  i 
particular laundress. G .  C. 31. 0. 87, Dept. c 
solfiier to  assist in huildlng a private stable fc 
Dakota, 1879: An order requiring a soldier to  
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army. ID., 29. An order, in contravention of 1 
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Butler, (New Orleans, 1804,) the officer refuse 
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relieved from '' persecution." This appears to 
8. P., Mil. Af., vol. 1, p. 173--4. For late case 
puted, but which were held legal under the cir 
Dskotn, 1887 ; Do. 8, Dcpt. of Cal.. 1888 ; DO. . 

Interesting naval cases involving the legalit: 
in G. 0. 140, Navy Dept., 1869, (Ast. Surgmn 

The code of Gustavus Adolphus makes pun1 
giving of a n  unlawful command, See his Art! 
Appendix. 

97 See De Hart, 297 ; O'Bricn, 302 ; G .  0. 34 

.'hi to the f ~ & k ' ~ f  $hee tiHt&,-th~s [s 'ikrnaterial'" provlded that the stitistan& 
ain'ounts to-2 'p6siti+g' hadd'date."' ' Meke i n & d d n s  w2uld' not'ih general ful- 
fill the definition of an order or " command,j9 in the sense'of tlie pre+rit Article; 
i~or'wo~lldt -of wl~lic!s,?.a 'mepe kt,tat&p~ent :.n U ~vTewsby n superfor, however 
" '' ''$6irit'&ly1 i&pre$&d' bp&' thk inf6ridruin'his entering upon the 'duty? 
~ 6 6 ~ ~ ' ; ~ h e 'order niay bef oral; -or 'wii'tten 7" i t  may  'bi? cotnmub?datbd' or Bdliv~ . * 

"ered to' theA iubordidate by' the superior ?n p e r h ,  o r  khrough a third 
 
Ga;rtf-as 'a 'gtgff officed'~'or<provided of course i t  is  perso~~iil ,  
referring' specid 
fieally or 61edrlg' tprthe indiridual I'niposing upon hi& an express ~ u t y 4 t ' r n a y  
& con?kyed throngh the nledium of the Gene'ral or Special Orders of tfie'com- 
mBhd, or War pepartmeat. p '  l , .  I 

J 

a6 to orders c'onveged through a third person,-it !s-'to be remarked' that, hs  
several times observe8 in the course of this treati*, all orders issued by the 
Secretary of War are presumed to be issued by. the direction of the president 
and are  his i?,law. So, orders emanacing from the' War ~ e p a r t m e n t ,  Head- 
qddr'ters of '  tlre'hrmy, or Feadquarters 0^4 a Divlsion o'r ~ e h r t m e h t ,  sub- 
shrtbed by the ~ d j u t a n t  Gendral, an Assistant,Adjutant General, o r  other staff 
officer, a re  td'b&prdsumed to be the orders of the Secretary of War, (repr&eni-; 
ing the President,) the General of the Army, or theYDivision or, Deqartment 
commander, a s  the case may be. But wherever oGders are thus vicariously 
issued through a militarv representathe, it  should p;op'erly -be expressl3; 
sta'te'd in the body of the communication that they are  issded by the (lirl?ctzoli 
of the proper ?uperior, ,r ths w f o ~ d k "  By order ' of " the proper commander, 
(qaqiqg hip wd.4\s qornmanq,) shoula be prefixed to ,the ~i,'nature.'~ 

Ztcmay~ happen( that an 7onclerT is,transmitted through several intermediate 
commantlers, o t  btller office&, le t l ~ e  individual irltedded to1 be reached': in 
such a case a fai!t$ fo:comp?y,is 7 ti&obedience of tTiq coniniand of the ?upeSbt 
from y h o n  th$&&ndqte opiginally proceeded." 

/ I ,  

WhePe a n  order, is conveyed,and personally delivered by s etaffi~officer, aid- 
de-canlp, Ot othei medium,-to Fender the reeipie9t' liable 'untleFtM preseit 
+tide IfLhe, fail to obey rt, i t ' is es&rltial that he 'should be appri=dd th'at, tK& 
beaier in, B e t  represents the superior whose the order pprports fo be,20 Wher.e 

' - not-previously dnformed upon this point, the ,declaration to him af. the 
887 ( eniissary that he is Che staff officer, aid, &c., of'the sdperior, or that he 

r .  
, delivers the ordqr by the diyection ofi such sup&ior, is 'to bk presumed 

to state tbe fact, arid the recipient will not only be justified in,complpipg q r i ~  
the-order thus conveyed, but will be liable Oo a charge under the present Article, 
if h'e does n o t ' c ~ r n p l ~ . ~ ~  

I r j 1 1 1 rt  

d40'Srien, g44';:Pollard v.' Bddftr'ln, 22 Iowa, 333: Cowel&u. ~ o p k i n t o n ,45 N. H., 
14 ; Btate 8. Small, ~ l h i t h ' 6 ' R ~ p o r t s  ' ' 
of Mllitii  CBiles, 57. J


" ~ d er ~ ' ~ r i e 6 ,  " t r 
I8&.' , I ( 
  , 
' h ' ~ ~ t  ho 'leak to be obeyed 'tl~oukh bktpfes& 'inif a d  6rder ~e"aidtuail9' g i y b ,  i t  ?s a 

courteous instead of a pdremptor$ form. G- C. M: 0:46 ,of 1883.) ' I I  

wSamuel, 285; 'O'gr ien,  84. The brder mby be eontained in. a telegratn. T.hohgh
2 wrif&n drder bd in'forbai, bP"'do'' not 'cohtaih "the' nlime of the person, o r  address him 
d t  d'wrbng neme, yet if such tha t  'it cannot reasohably be rdisundertltood a's &n orde? to 
himself, i t  will be withiin the cohtenipldtlod of the Article. Compare State v. Small and 
a$ite''&. Hill, Smith'd MkKtid Cds_es,-57, 83. 

l8 See par. 859, Army Regs. ~ s s ' u r n i n i ~t o  give ah1'order arl the order of a superior, 
%$orhas noi in' fkdt  directed i r ~ bee'givetl: is-it nedd hard l j  be rema~ked-a gtave 
military offeok. ' I,A 

'"*''fhe omi&9i'dd 'of'Eh Lf&erm~diate-'~onimanderirl the coul'se of &e 'transmittal will 
nbt ;sect thPcfo&e ~l'EZik'%tder.~Sed C. 0. 166,Dept! of thd South. 1864. 

* See O'Brien, 85. I 

See O'Brien, 85. The transmission of a n  ofder to'  an oficer through a hon-com
missioned ofecer does not impair i ts  obligation. See G. 0. 91,Dept. of Ark., 1864. 
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As to an order published,-the same, if announced in the manner usual at 
the post or station, as  by being read a t  parade or other public occasion,* is 
ordinarily presumed to have become known to the accused and thus binding 
upon him. If he seek to avoid the obligation on the ground that  he was not 
notified of the order, the burden of proof will commonly be upon him to show 
that, by reason of authorized absence or other sufficient cause, he falled to be 
advised of such order before the expiration of the time within which it  was 
required to be executed. 

6 L  Lawful  command." The word " lawful " is indeed surplusage, and would 
have been iniplied from the word " comnland" alone, but, being used, i t  goes 
to point the conclusion affirmed by all the authorities that a command not law- 
ful may be disobeyed,= no matter from what source i t  proceeds." But to 
justify an inferior in disobeying an order a s  illegal, the case must be an ex

treme one and the illegality not doubtful." The order must be clearly 
888 repugnant to some specific statute, to the law or usage of the military 

service, or to the general law of th? land." The unlawfulness of the 
command must thus be a fact, and, in view of the general presumption of lam 
in favor of the authority of military orders emanating from official superiors,* 

*Compare the old custom of publishing orders "by sound o i  drum and trumpet, tha t  
no man may pretend ignorance." Article 41  of Guatavus Adolphus; Do. 63 of James 11. 

zz Samnel, 284 ; Simmons 8 595 ; Prendergast, 54 ; Harcourt, 50 ; O'Dowd, 48 ; O'Brien, 
82, 267; De Hart, 166;  DIGDST, 2 8 ;  Sutton v. Johnstone, 1 Term, 501 ; U. S. v. Carr, 1 
Woods, 480 ; Olmstead's Case, Brightly, 28 ; People v.  l\lcLeod, 1 Hi?l, 426 ; Riggs v. 
State, 3 Cold., 8 5 ;  State v. Sparks, 27 Texas, 632. 

~4 State v. Sparks. That  an illegal ordcr emanating from the President or Secretary 
of War can confer no authority, see Little v. Barreme, 2 Clanch, 179 ;  Eifort v. Bevins, 
1 Bush, 460: Com. v.  Palmer, 2 Bush, 570, " In  time of peace a t  least an ofiicer is not 
obliged to obey an illegal order." Ide v.' U. S., 25 Ct. Cl., 407. 

7G Samuel, 287 ; Hough, (P.)104 ; Prenaergast, 54 ; Harcourt, 20 ; O'Brbn, 83  ; De 
Hart, 166 ; 2 Opins. At. Geu., 713 ; DIGEST, 28 : Riggs 7). State, 3 Cold., 86. 

36 Samuel, 284; Hough, (P.) 104;  Simmons g 595;  Harcourt, 20 0; Prendergast, 54 ;  
O'Brien, 267; De Hart, 166;  G. C. M. 0. 86, Dept. of Va., 1865, Riggs v.  State, 3 Cold, 
8 5 ;  Terrlll v. Rankin, 2 Bush., 453. 

The following orders have been held to be not " lawful " in  the sense of the Article :
An order given by a company commander to a soldier to have his n-asbing dune by a 
p&ticular laundress. G. C. A i .  0. 87, Dept. of the East, 1871 : An order requiring a 
soleier to assist in building a private stable for an officer. G. C. M. 0. 130, Dept. of 
Dakota, 1879 : An order requiring a soldler to  act  as an offleer's servant. DIGEST, 28: 
An order forbidding a soldier to contract marriage. ID. :.An order requiring a post band 
to play in a neighboring town for the pleasure of the citizens. In. : An order 'directing 
a soldier to go within Mexican territory, to make the arrest of a deserter from our 
army. ID., 29. An order, In contravention of par. 999 A. R., given to a prisoner in  the 
guard-house awaiting trial. G. C. M. 0. 2, Dept. oft Arizona, 1890. " A  superior officer 
has no rjght to take advantage of his military rank, to give a command which does not 
relate to military duty or usages, or which has for i ts  sole object the attalnment of 
some private end. Such a command i s  not such a lawful command ns will make dis
obedience to  it criminal." Manual 19. In  a n  early case in our service, tha t  of Col. Tho% 
Butler, (New Orleans, 1804,) the officer refused to obey, a s  illegal, an order to crop hia 
hair. He was tried and sentenced to be repr ima~ded;  and, on again dlsobeying, was 
rearrested. Some seventy-five persons, civil and military. headed by Maj. Gen Jackson, 
addressed to Congress a formal protest against his treatment, and aslted tha t  he be 
relieved from "persecution." This appears to have been the end of the matter. Am. 
9. P., Mil. Af., vol. 1, p. 173--4. For late cases of orders of which the  legality was dis- 
puted, but which were held legal under the circumstances-see G. C. M. 0. 31, Dept. of 
Dakota, 1887; Do. 8, Dept. of Cal., 1888; Do. 47, Id., 1889. 

Interesting naval cases involving the legality of orders given to  o5cers are published 
in G. 0. 140, Navy Dept., 1869, (Ast. Surgeon Green's case,) and  Do. 182, Id., 1873. 

The code of Gustavus Adolphus makes punishable, a s  a speciflc military offence, the 
giving of a n  unlawful command, See his Arts. 27 and 46, and compare his Art. 46, in  

"See De Hart, 297; O'Brien, 302 ; G.0. 34 of 1852.Appendix. 
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the onus of establishing this fact will, in all cases-except where the order is 
palpably illegal upon its facedevolve  upon the defence, and clear and con

vincing evidence will be required to rebut the presumption." 
889 The legality of the order may depend upon the period, whether one of 

peace or war, (or other emergency,) a t  which i t  is issued. An order 
which would be unlawful in peace or in the absence of any public exigency, 
may be perfectly lawful in war a s  being justified by the usages of civilized 
warfare.'' Thns an order for the seizure of citizens' property for the sub- 
sistence or trpnsportation of the troops, the construction of defences, kc., or 
for i t s  destruction to facilitate the operations of the army in the field, or to 
prevent its falling into the hands of the enemy, would be not only authorized, 
but to disobey i t  would be a grave military crime. But, in general, ib tirne 
of peace an order similarly in disregard of private right would be repugnant 
to the first principles of law, and to fail to obey i t  would constitute no violation 
of the present Article.' 

But while a military inferior may be justified in pot obeying an order a s  
being unlawful, he will always assume to do so on his own personal responsi- 
bility and a t  his own risk." Even where there may seem to be ample warrant 
for his act, he will, in justifying, commonly be a t  a very considerable disad- 
vantage, the presumption being, as  a rule, in favor of the legality of the order as  
a n  executive mandate, and the facts of the case and reasons for the action being 
often unknown in part a t  !east to himself and In the possession only of the 
superior. In the great majority of cases therefore it  is found both safer and 
wiser for the inferior, instead of resisting an apparently arbitrary authority, 
to accept the alternative of obeying even to his own detriment, thus also plac- 
ing himself in the most favorable position for obtaining redress in the future." 
On the other hand, should injury to a third person, or damage to the United 
States, result from the execution of an order by a subordinate, the plea that 
he acted simply in obedience to the mandate of his proper superior will be 

favored at  military law, and a court-martial will almost invariably justify 
890 and protect an accused who has been exposed to prosecution by reason 

of his unquestioning fidelity to duty, holding the superior alone respon- 
sible. How fa r  he will be protected by the civil tribunals, if sued or prosecuted 
on account of a cause of action or offence involved in his proceeding, will be 
considered in PART111 of this treatise. 

Unjust  or objectionable commands. That the order was merely unjust or 
unreasonable would, it need hardly be added, constitute no defence to a charge 
of disobedience of orders under this Art i~le . '~  The plea that the order wasop- 
posed to the religious scruples of the accused, and that he was therefore war- 
ranted in disregarding it, is one which has been considerably discussed in 

Samuel, 284 ; O'Brien, 82 ; De Hart, 297. 
*O'Brien, 83 ; Olmstead's Case, Brightly, 9. 
'Compare Mitchell v .  Harmony, 13 Howard, 115, and 1 Blatchford, 549; Koonce r). 

Davis, 72 No. Ca., 218 ; Yost v .  Stout, 4 Cold., 205, Christian Co. Ct. v.  Rankin, 2 Duv., 
502 ; Keighley v .  Bell., 4 Fost. & Fin., 790,and.other aases cited in PART 111. 

2 Clode, M.F.. 37 : G. 0. 28 of 1851 : DO. 34 of 1852; DIGEST,28 : s t ~ . t e1). Spark#. 
27 Texas, 633. 

aa O'Brien, 82;G. 0. 40,Army of the Potomac, 1862. And compare People v.  Gaul, 44 
Barb., 107-8. 

I n  the ntilitia case of State v .  Woodman, Smith, 25, 31, it was held that  to entitle 
a superior to  obedience from a subordinate, " h i s  command must be lamful and rea
eonable." I t  need hardly be said tha t  no such theory of military obligation could be 
allowed to prevail in the army. In  a recent case i t  was held to be no excuse for not 
obeying the orders of a superior on drill, tha t  such orders, in the opinion of the in- 
ferior, were improper and incorrect a s  not being in compliance with the established 
tactics. G. C. M. 0. 134,Dcpt. of Dakota, 1884. 
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England, where i t  was held \vholly insufficient a s  a defence.* It would of 
course be held equally untenable in our practice. 

" His superior officer." This is  a less comprehensive term a s  here em
ployed than where first occuring in the Article. The "superior officer" here in- 
tendad must be one authorized to give the order; else indeed his command 

would not be a "lawful" one. Thus an officer of the general staff of 
891 the army may rank very considerably a certain other officer of such staff 

or h certain line officer, without being authorized under ordinary cir
cumstances to give aA order to either. A staff officer, however, may not un
frequently be irk a position in which he is  authorized to make and give orders 
a s  a "superior," and in which a disobedience of his order will constitute a n  
offence under this Article. As in the instance of an ordnance officer in charge 
of an arsenal, or a medical officer in charge of a hospital.'' The ."superior 
officer " contemplated by the Article will indeed in general also be a commanding 
officer; but he need not be the regular commander of the regiment, post, depart- 
ment, &c.: i t  is sufficient if he be an officer upon whom the command has tem- 
porarily devolved. 

To constitute the specific offence of disobedience of orders in violation of 
Art. 21, the "superior officer" must of course be lcnown to be such by the  
a b a s e d ,  a t  the time of his giving the order which is not obeyed 

XI. 	 THE TWENTY-SECOND, TWENTY-THIRD AND TWENTY-FOURTH 
ARTICLES. 

[Mutiny, Sedition and Affray.] 

" A ~ T .22. Any ofleer or soldier who begins, ezcites, causes, or joins fm any 
mutiny or sedition, in any troop, battery, company, party, post, detachment. w 
guard, shall suffer death, or such other punishment as  a court-martial may 
direct. 
"ART.23. Any oncer or soldier who, being present a t  any mutiny or sedition, 

does not use his utmost endeazor to suppress the same, o r  having knowledge of 
any intended mutiny or sedition, does not, without delay, give information 
thereof to his commanding ofleer, shall suffer death, or such other pmi8hnnent 
a s  a court-nznrtinl may direct. 

84 See Capt. Atchison's case, Clode, 2 M. J?., 37, 6 6 7 ;  Hough, (P.)113-117. I n  the 
debate upon this case in Parliament, the Duke of Wellington said : " If an offlcer or  

any other member of the army is to be allowed to get rid of the discharge of a dis
agreeable duty upon such a plea, 	 there is an end of all discipline in the army." 
Hough, (P. 118,) in citing a further case of a n  offlcer in India who had declined to  go 
into the trenches on Sunday, expresses himself a s  follows :-" Every one must admit tha t  
if a n  officer will refuse to  obey orders, because they mag be contrary to his religious 
belief regarding the Holy Scriptures, he is unfit to  remain in the army. The real 

Christian is tha t  person who does his duty to  his sovereign and to hls country without 
demur. I f  hi8 conscience be unsettled, he should quit the army a t  once, and not 
unsettle the affalrs military." And he adds-" Many battles have been fought on a 
Sunday." See also Manual, 20; Prat t ,  123. And compare in this connection Reynolds 
v .  U. S., 98 U. S., 145, to  the effect tha t  a person's religious belief cannot be accepted 
 
a s  a justificatlon of his overt violation of the criminal law of the land. 
 

=See G. C. M. 0.8, Dept. of Texas, 1891. There can be no question as  t o  the 
  
authority of the medical offlcer under these circumstances, provided of course his order 
 
relates to a matter within his province. 
 

Where there is doubt whether the officer giving the order is the " superior" offlcer of 
 
the accused in the sense of this Article, the oEence will of course properly be charged 
 
under Art. 52. 
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See Samuel, 254 and note; Hough, 71. 

See the case of Cadets Fairfax, Vining, Raj 
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pp. 5-30. (November, 1818.) 

MAS in the case of the Tennessee militia, I 
mutineers by Gen. Jackson, in 1814. See post. 
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rebellion,) refused, after active hostilities had 
Other instances occurred, during the late war, 
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Such were in general cases of mutinous condut 
rather than mutiny, the true animus of mutiny I 

of 1865; G. 0. 32, Dept. of N. E. Va., 1861; ( 
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45 Simmons, (1  171,) referring to  the " dist 
mutiny," observes-" Mutlnous conduct implies 
a soldier whose conduct is evidently of a rnutil 
completion or commission of tha t  offence." And 
71; Id., (P.) 58; O'Brien, 79-80: DIGEST, 30. 
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does not constitute ntutiny." 

a n  G. C. M. 0. 73, Dept. of the Mo., 1873, 
mutiny for the reason that  the evidence showed 
disorderly and disobedient." And see a similar 
mond. 1861. 

4T U. S. v. Kelly, 4 Washington, 530; U. S. z 
Mason, 277 ; U. S. v. Hemmer, 4 Id., 107, U. S. 
Forbes, Crabbe, 560. And see 14 Opins. At. Ge 
specifically compares the situation of 3 ship's cc 
I n  the recent case of Thompson v.  The Stacey C 
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of i t  for any purpose by v~oleoce, or in resistil 
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to remove him against his will, and the like." 

"U. S. v.  Kelly, ante; U. S. v .  Lawrence, 
Sumner, 448; U. 9. v.  Almeida, Whart. Yrec, 1( 
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"ART.24. All oncers, of what condition soever, hazje power to pard and qudl 
all quarrels, frays, and disorders, wh.ether among persons belonging to 

892 l ~ i sown or to another corps, regiment, troop, buttery, or company, and to 
order oflcers into arrest, and non-commissioned oncers and soldiers into 

confinement, who take part in the same, until their proper superior oflcer is 
acquainted therezoith. And whosoever, being so ordered, refuses to obeg skch 
oficer or non-commissioned of ice^, o r  draws a weapon upon him, shall he pun
ished as  a court-martial may direct." 

ORIGIN. This and the following Article may be traced to Art. 5, Sec. I1 
of Charles I, Art. 8 of the Parliamentary Code of the Earl of Essex, and Art. 
13of James I1 ; various forms of the offence of mutiny were also made capitally 
punishable by Arts. 54, 65, 95,78 and 120, of Gustavus Adolphns. 

ITS PRINCIPAL SUBJECT. The form of this Article, as of the two which 
follow it, has undergone no considerable change since 1775Pe Of the acts which 
i t  ,makes punishable, the principal, Mutiny; has coinmonlg been characterized 
a s  the gravest and most criminal of the offences lrnowil to the military code.* 
I t  has also an historical significance; the well-known mutiny of Jacobite 
troops in 16893"aving giver; rise to the Miltiny Act, which for nearly two 
hundred years constituted the statutory military law of Great Britain. 

MUTINY DEFINED. Mutiny has been variously described, but in general 
not in such terms as  fclly to distinguish it from some other military crimes, 
the characterizing intent not befng sufficiently recognized.'' I t  may, it  is  be
lieved, properly be defined as  consisting in an unlawful opposition or re
sistance to, or defiance of superior miljtary authority, with a deliberate pur
pose to usurp, subvert, or override the same, or to eject with authority from 

office. 
893 I t  is this intent which distinguishes i t  from the other offences with 

which, to the embarrassment of the student, i t  has often been confused 
both in treatises and General Orders. Thus, disrespect toward a commanding 
officer, the offence which is the subject of Art. 20, has sometimes been charged 
a s  mutiny." More frequently the doing or offering of violence to a superior 
officer, and disobedience of orders,--offences specifically made punishable by 
Art. 21,-have been so charged or considered." Still more frequently has the 
designation of " mutiny " been erroneously attached to disorders of the .class 
known as  "mutinous conduct "--such a s  defiant behaviour or threatening 

3BTheomission in 1806 of the words " on any pretence whatsoever" bas already been 
noticed under Art. 21. 

" I t  stands conspicuously in front of the line of military crimes." Samuel, 249. 
"The  most heinous known to military law." O'Brien, 70. I t  can, however scarcely be 
regarded as  a graver offence than Misbehaviour before the enemy. 

Referred to ante, ip  Chapter 11, p. 19. 
See the definitions Of Samuel, (p. 253; but see Id., 608;) Bimmons, ( 5  170 ;) 

Thring, (p. 175 ;) O'Brien, (p. 71, taken from Bombay R., p. 128;) and in 6.0. 77 
of 1837. 

40 See Hough, 107; Id. (P.)120. 
"Convictions, however, of such offences under the name of "mutiny" have been in 

some cases expressly disapproved. As in 6. 0. 10, Dept. of the No., 1863, where the 
offence consisted mainly in the striking of an officer by a soldier. In  Lieut. Col. Fre
mont's case, (G. 0 .  7 of 1848,) a flnding of guilty, of " m t i n y  " was disapproved by the 
President upon the ground apparently tha t  the acts alleged under this charge consti
tuted rather instances of disobedience of orders. Of course the offences specified in 
Art. 21, if committed in the deliberate purpose of subverting superior authority, would 
properly be chargeable a s  mutiny. 

http:"ART.24
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language toward superiors, muttering or mur'muring against the restraints of 
military discipline,- combinations of soldiers with a view to acts of violence 
or lawlessness which however are  not committed? intemperate and exciting 
discussions a t  meetings held for the purpose of protesting against orders; de

clining to perform service in  the honest belief that  the term of enlist
894 ment has e ~ p i r e d , ~ Such disorders, stopping short of overt acts of&c. 

resistance, or not characterized by a deliberate intent to overthrow 
superior authority, do not constitute in general the legal offence of mutiny; but 
a re  commonly to be treated a s  "conduct to the prejudice of good order and 
military discipline" in violation of Art. 62." And the same is to be said of 
disorderly conduct under the influence of intoxication, which, though ac
companed by resistance to a scperior, is without the animus peculiar to mutiny 
in law." 

The definition of mutiny a t  military law is indeed best illustrated by a ref
erence to the adjudged cases treating of that offence a s  understood a t  maritime 
law. Thus, in regard to mutiny or revolt on American merchant vessels, i t  has 
been expressly held that an intention to overthrow for the time a t  least the 
lawful authority of the master is an essential element of the crime," that simple 
violence against the officer, without proof of intent to override his authority, is 

not sufficient to constitute revolt or mutiny," that mere disobedience of 
--

a This "muttering or murmuring " i s  classed as mutiny by some of the earlier writers. 
See Samuel, 254 and note; Hough, 71. 

*See the case of Cadets Fairfax, Vining, Ragland, Loring and Holmes, a committee 
representing an unauthorized combination of cadets of the Military Academy, formed 
with a view to induce the redress of alleged grievances. Am. S. P., Mil. Af., vol. 2, 
pp. 5-30. (November, 1818.) 

*As in the case of the Tennessee militia, treated and brought to punishment a s  
mutineers by Gen. Jackson, in 1814. See post. And see the case in DIGEST, 31, of a 
body of volunteers which, having enlisted " fo r  the war," (i .  e., the  war of the la te  
rebellion,) refused, after active hostilities had terminated, to serve against Indians. 
Other instances occurred, during the late war, of volunteers, who, honestly believing 
tha t  their contract had expired or that  they could not otherwise legally be required to 
render further service, joined in refusing to serve and demanded their discharge. 
Such were in g e n ~ r a lcases of mutinous conduct, or  disorder in violation of Art. 62, 
rather than mutiny, the true anzmus of mutiny not being prwent. See G .  C. M. 0. 521 
of 1865; G. 0. 32, Dept. of N. E. Va., 1861; G. 0. 108, Army of the Potomac, 1862. 
A combination, however, to refuse to perform military service, legally and properly re
quired of the parties, if persisted in after due warning, &., may certainly be treated 
as  mutiny. Bee text post. 

48 Simmons, (8 171,) referring to the " distinction between mutinous conduct and 
mutiny," observes-" Mutinous conduct implies behavior tending to  mutiny : 
a soldier whose conduct is evidently of a mutinous character may yet be clear of the 
completion or  commission of that  offence." And see, a s  to the same distinction, Hough. 
71 ; Id., (P.)58; O'Brien, 79-80: DIGEST, 30. I n  G. 0. 115, Dept of Washington, 
1865, Gen. Augur says:  "The conduct of the prisoners, though disorderly and riotous, 
does not constitute rllutiny." 

MIn G. C. M. 0. 73, Dept. of the Mo., 1873, Gen. Pope disapproves a conviction of 
mutiny for the reason tha t  the evidence showed tha t  the accused was only "intoxicated, 
disorderly and disobedient." And see a similar case in G. 0. 10, A. & I. G. 0.. Rich
mond, 1861. 

47 U. S. u. Kelly, 4 Washington, 530 ; U. S. v. Smith, 3 Id., 78; U. S. v. Haines, 5 
Mason, 277; U. S. u. Hemmer, 4 Id., 107,U. S. u. Thompson, 1 Sumner, 171; U. S. u. 
Forbes, Crabbe, 560. And see 14 ?pins. At. Gen., 589. I n  U. S. v. Haines, Story, J., 
specificnlly compares the situation of a ship's company to  tha t  of a military comnand. 
I n  the recent case of Thompson v.  The Stacey Clarke, 64 Fed., 533,mutiny i s  defined a s  
consisting in "at tempts  to usurp the command from the master, or to deprive him 
of i t  for any purpose by violmce, or in  resisting him in the free and lawful exercise 
of his authority, the overthrowlug of the legal authoriry of the master with a n  intent 
to  remove him against his will, and the like." (Toulmin, J . )  

"U. S. v .  Kelly, ante; U. S. v .  Lawrence, 1 Cranch C.. 94;  U. S. v. Morrison, 1 
Sumner, 448; U. 9, u. Almeida, Whart. Prec., 1061. 
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intent, does not amount to mutiny ;- and 
derly behaviour is per se insufficient t0 

intent may be openly declared in words, 
r acts done,-as, for example, from the 
! superior a ~ t h o r i t y , ~  from an assumption 
superior," a rescue or attempt to rescue 
refusal to march or do duty: a taking 
?nacing attitude," Cc.; or ic  may be 
~mstances no one of which perhaps would 
inference. But the fact of combination- 

. v .  Thompson; U. S. v. Morrison-ants; also 

ante. 
(James, 373;  Hough, 72,) where the accused, 
1, seized d d  i~rlprisoned the military governor 
~n~biishcd in G. 0. 15, Dept. of the Mo., 1864, 
unlawfully arrcsiing and dispossessing of his 
I the case of . the mutiny of the crew of the 
.s were seized, force6 into a boat and aban- 

ev. Sts., expressly designates as  constituting 
t of '.any one of the crew " who " usurps the 

or other lawful officer in command thereof, 
on board." 

pt. of Ky., 1865; Do. 4, Id., 1886; G. 0. 87, 
29, Dept of the South. 1864;  Do 16. Dept. of 
h, 1865 ; Hough (P.) 66 ; U. S. v .  Morrison, 1 

$4, of four sergeants and four corporals, tried 
3 refusing to obey orders or  do any military 
1864; Do. 20, Dept. and Army of the Tenn., 

where an officer was severely wounded in the  
ere one oZicer was killed and two other officers 
;. 0. 131, Sixteenth Army Corps, 1863, (where 
Pmrades, and as  one of their leaders, taki, his 
of the regiment, and attempt to disperse a n  

held by proper authority a t  ' dwelling house 
le South Wear, 1865;  G. 0 16, Dept. of Ala., 
, fully armed and in violation of orders, left 
med wirh rhem "a' line of battle" before the 
e of forcing the surrender into their custody 
lad been arrested by a y a r d  from the other 

i ts  omcers;) G. C. &I. 0. 104, Dept. of Ey., 
mutineers assembled with loaded muskets, 

offered violence to one of them, and, beside 
possession of the artillerg of the fort where 
865, (where a n  offleer with a body of soldiers 
guard, assumed control of it ,  and further re- 
soldiers to shoot him.) G. C. M. 0. 69, Dept. 
In scouts, a t  the San Carlos Agency, "having 
lse by the commandtng oficer, did disobey said 

r e s ~ s t  arrest, seize arms, open fire upon the 
with the mllitary service, and escape." All 

L04, 243, of 1863;  Do. 115, Dept. of Washing- 
of the Mo., 1868. 

the " P~nnsylvenia Line," in June, 1783, the 
'ongress itself with their demands for pay ;  so 
place of session to  Princeton. 4 Jour. Cong.. 
B ,  
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that the opposition or resistance is the proceeding of a number of individuals 
acting together apparently with a comlnon purposebB-is, though not con
cluslve," the most significant, and most usual evidence of the existence of the 
intent in question. 

INTENT ALONE NOT SUFFICIENT. While the intent indicated is 
897 essential to the offence,68 the same is  not completed unless the opposition 

or resistance be manifested by some overt act or acts, or specidc con
duct. Mere intention however deliberate and fixed, or conspiracy however 
unanimous, will fail to constitilte mutiny:' Words alone, unaccompanied by 
acts, will not suffice." 

A VIOLENT ACT NOT NECESSARY. The opposition or resistanbe need 
not be active or v i ~ l e n t . ~  I t  t h n s  may consist? simply in a persistent refusal 
or omission, (with the Pntent above specified,) to obey orders or do duty. 

THE RESISTANCE, k c . ,  MUST BE TO LAWFUL AUTHORITY. If the 
superior when resisted is  attempting to execute an illegal order," or to enforce 
his authority by illegal means," i t  will not be mutiny to resist him. But the 
unlawfulness of his act must be manifest and unquestionable to justify the in- ' 
ferior in resistance, and what has been said under Art. 21, a s  to the responsi- 
bility assumed in disobeying a command on the ground that  it is not lawful, is 
even with greater force applicable here. 

bB I n  additton to the cases already cited, see instances of combinations of soldiers t o  
resist superior authority or  not comply with orders-in G. 0. 136, Dept. of Washington, 
1865, (where six soldiers jointly refused to do guard duty ;) G. C. M. 0. 521 of 1865, 
(where thirty-four non-commissioned o5cers and privates of a regiment jointly 
refused to fall in  for drlll or obey orders;) G. 0. 32, Dept. of N. E. Va., 1861, (where 
sixty-two non-commissioned officera and privates of the same regiment "formally and 
positively, in  the presence of their regiment, refused to do any further duty whatever," 
on the pretext tha t  they were no longer in  the service;) G. C. M. 0. 130 of 1865;  
(where there was a combination of ofecers " t o  compel their commanding oficer into 
a course of action. not i n  accordance with his  judgment.") I n  the case of the Tennessee 
militia, in  1814, over two hundred, including, some oficers, abandoned the service and 
proceeded to their homes. See post. 

67 O'Dowd, 35. 
"Tha t  there can be no mutiny jn the  absence of the specfflc intent, i s  strikingly illus- 

trated in tne case published in G. C. M. 0. 50 of 1867, where, notwithstanding extreme 
acts of violence committed by the alleged mutineers, i t  was held by the reviewing author- 
ity tha t  their conduct did not proceed from a mutinous disposjtion, but was induced by 
"outrageous t reatment"  on the part  of one of their oficers, and the sentence imposed 
by the court was therefore remitted. And see case des~ribed i n  DIGEST,32. 

Excuses. however, for conduct in the nature of mctiny are  to be accepted with great 
caution, since actual mutiny, while i t  may be extenuated by circumstances, admits of no  
legal defence. See "Punishment," polt.  

U. S. v. Kelly, 4 Washington, 530;  O'Brien, 72. 
 
Simmons 5 170 ; Grifeths, 22 ; Benet, 258. 
 
Simmons g 170 ; O'Brien, 70, 71. And see case of Col. Louis Bache, Printed Trial, 
 

(1814,) where the accused, with other ofecers, simply declared, in  the presence of their 
superiors, a determination not to  obey their orders, or submit to their authority, or 
t o  the laws of the  United States;  also U. S v.  Hainea, 5 Mason, 278; G. 0. 42 of 1864. 
At maritime law, I t  has been held tha t  a siltgle instance of refusal or non-compliance, 
(with the intent essential to  the offence,) is suficient to  constitute mutiny. U. S. v. 
Smith. 1 Mason, 148 ;  U. S. v.  Hemmer, 4 Id., 107 ;  also U. S. v.  Nye, 2 Curtis, 225;  
U. 	 S. v .  Borden, 1 Sprague, 376. 

P See U. S. v. Smith, 3 Washington, 525 ; U. S. v. Borden, ante. 
fa As where, a t  maritime law, the superior attempts to compel obedience to  orders by 

the use of a deadly weapon in such a manner as  to  endanger life, when in fact no neces- 
sity existed for such extreme measures. See U. S. v.  Sharp;  1Peters C.. 127 ;  U. S. v. 
Peterson. 1 Wood. & Minot, 311 ;U. S. v. Smith, ante. 
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aetually resorted to. Thus a mutiny ma 
matory harangue addressed to soldiers 
over them, as-especially-by an officer 
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commander or issuing orders counter to 
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&c." 
900 Joining i n  a mutiny is the offer 

a t  any stage of its progress,?" whe 
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law thus become applicable to the statu 
principals and each is alike guilty of the 
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other, and that,  the common design b 
promote it are  admissible in  evidence aga 

None of t h e  offences complete unle  
Article, in designating as  offences the bet 
evidently contemplates that a mutiny shsll 
complete in  law must actlially have exis 
of an accused for a n  offence of this class. 
mutiny, which has proved abortive, is nc 
must be laid under the 62d. 

PROCEDURE UNDER TEE ARTIC 
times given to the charge-"Mutiny," I 

Article of War," is loose and inaccurate ; 
being designated in  the Article. The ch 
mutiny," " Exciting a mutiny," " Causing 
or simply " Violation of the Twenty-Secon 
may be combined, as-" Joining in a muti 

Article of War." The specification 
901 a s  constituting the offence, with 

Where, a s  is usual, the mutiny is a 

" See Hough, 71 ; also the case in  G. 0. : 
charged with "exciting mutiny" in causing 1 
their colonel had refused to furnish them w 
O'Brien, (p. 298,) says-" I t  is enough to prc 
one of the  exciting causes of the mutiny." 

It is considered by Hough, (p. 70 ; nnd, to 
superior who induces a mutiny in his own co 
feriors, or by failing to exercise proper discipli~ 
the olPence of exciting or causing a mutiny. 
such acts were contemplated by the Article. 
" " I n  i ts  incipient s tate  or when i t  ahall be 
7 4 "  It is not necessary tha t  they should b 

force. * I t  i s  sufflcient if they joined 
presence countenanced the acts of violence " cc 
"Those who take part, whether by words or by 
or  by encouragement or incitement, are, in con 
U. 8. v. Morrison, 1 Sumner, 449. 

"See Hough, 7 1  ; Simmons 5 821 ; Pipon & C 
U. S. v. Sharp, ante. 

"O'Brien, 71 ; G. C. M. 0. 73, Dept. of the M 
See Q. 0. 36, 38, of 1864. 
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898 A COMBINATION NOT ESSENTIBL, THOUGH USUAL. To con
stitute mutiny it  is  not necessary that  there should be a concert of 

several persons: a single individual may entertain the intent and commit, or, 
in  the words of the Article, " begin," an act of mutiny." As already indicated, 
however, a combination is usual and indeed almost invariable ; the causes 
which actuate mutiny being commonly matters of joint- grievance or complaint 
with a greater or less number of persons. The concert, where it  exists, need 
not necessarily be p r e c o n ~ e r t ; ~but, as  mutinies naturally grow out of previous 
consultations and conspirings, it  will generally be such.

SEDITION. This offence, which, a s  designated in  the present Article, is by 
the earlier writersm nearly identified with mutiny, is, in the more recent 
treatises, distinguished a s  beipg a resistance tg the civil power, demonstrated 
by riot or aggravated disorder. Thus Simmons says:-" Sedition is supposed 
to apply to acts of a treasonable or riotous nature, directed rather against the 
public peace and the civil authority than military superiors, though necessarily 
involving or resulting in insubordination to the latter." a No instance of a 
trial, under this Article, for sedition, a s  thus defined, is known to have ever 
occurred in our military history." 

899 THE SPECIFICACTS MADE PUNISHABLE BY THEARTICLE.
"W h o  begins, excites, causes, or joins in, a n y  mutiny," kc .  Samuel '' 

distinguishes in general terms the two classes of persons contemplated by the 
Article a s  those who lead and those who follow. And the simplest view to 
take of the words quoted is, to treat begin, excite and cause a s  different names 
for the same thing, to wit the offence of the officer or soldier who originates or 
is  instrumental in originating a mutiny, and join in, a s  referring especially to 
the offence of one who participates in a mutiny when once inaugurated. 

Strictly, however-though the terms a re  not necessarily so closely construed-
the Ueginning of a mutiny would embrace only cases in which the offender 
himself personally takes the initiative in the overt act or proceeding of oppo
sition or resistance; '' while the exciting or causing of a mutiny would include 
instances in which the offender takes no personal part in the riotous demonstra
tion, but confines himself to the stimulating of others to the resistance, &c., 

m' '  I t  is not necessarily an agregate offence, committed by many individuals, for it 
may originate and conclude with a single person. * * I t  may be as  complete with 
one actor in i t  a s  one thousand." Samuel, 254, 257. And see Hough, 68 ; Id., (P.) 5 4 ;  
Harcourt, 1 5  ; De Hart, 348, Benet, 206;  Harwood, 195 ;  G. 0. 77 of 1837; DIGGST,30. 
Contra-O'Brien, (pp. 70, 71,) who dissents, through not taking into consideration the 
intent distinguishing the offence. That  one person may be guilty of mutiny a t  mcw4time 
law, see Sec. 5360, Rev. Sts.;  U. S. v.  Kelly, 4 Washington, 530, and 11Wheaton, 418. 

='' It is by no means necessary tha t  there should be any previous deliberate combina
tion for mutual aid and encouragement, or any preconcerted plan of operations to effect 
the illegal object." U. S. v.  Morrison, 1Sumner, 450. And see U. 9. v .  Kelly, ante. 

ca" The grand feature generally to be found in the crime of mutiny." Samuel, 274. 
Samuel, 249-50; Hough, 68. 

a Simmons 5 170. -4nd see Samuel, 250, note;  Grifflths, 21  ; Bombay R., 128 ; O'Brien, 
7 1 ;  Benet, 206. O'Brien writes-"Any act  which, if aimed against the military 
authorities, would be mutiny, constitutes, if directed against the civil authorities, the 
crime of sedition." 

as The instances of so-called " sedition " and " seditious combination " in Q. 0. 6 of 
1863 and 47 of 1864, were clearly not sedition in law, but ill-pleaded cases of mutinous 
or disorderly conduct. 

'O Page 258. 
""The ac t  of beginning any mutiny Is an overt act, and the direct employment of 

force against authority. A party so acting becomes a ringleader." Hough, 70. 
And see O'Brien, 70. 
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actually resorted to. Thus a mutiny may be excited and caused by an inflam
matory harangue addressed to soldiers by one having influence or  authority 
over them, as-especially-by an officer o r  non-commissioned officer; by his 
using, in their presence, defiant language, or behaving otherwise defiantly, 
toward a common superior; by his openly setting a t  naught the orders of the 
commander or issuing orders counter to his ;  by his falsely representing to his 
inferiors that they are being or  about to be oppressed by 2 superior,

&c:= 
900 Joining i n  a mutiny is the offence of one who takes part in a mutiny 

a t  any stage of i ts  progress? whether he engages in actively executing 
its purposes, or, heing present, stimulates and encourages those who do." The 
joining in a mutiny constitutes a conspiracy and the doctrines of the common 
law thus become applicable to the status-uix. that  all the participators are  
principals and each is alike guilty of the offence; that the act or declaration of 
any orie in pursuance of the common design is the act or declaration of every 
other, and that, the common design being established, all things done to 
promote i t  are  admissible in  evidence against each individual concerned." 

None of t h e  offences complete unless a mut iny  actually occurs. The 
Article, in designating as  offences the beginning, kc., and joining in, a mutiny, 
evidently contemplates that a mutiny shall have been con~ummated?~A mutiny 
complete in  law must actually have existed to authorize the bringing to trial 
of an accused for a n  offence of this class. Thus an attempt to begin or create a 
mutiny, which has proved abortive, is not chargeable under this .4rticle," but 
must be laid under the 62d. 

PROCEDURE UNDER THE ARTICLE.-The charge. The form some
times given to the charge-"Mutiny," or "Mutiny in violation of the 22d 
Article of War," is loose and inaccurate; no such specific offence a s  " mutiny" 
being designated in  the Article. The charge should be either-" Beginning a 
mutiny," " Exciting a mutiny," "Causing a mutiny," " Joining in a mutiny," 
or simply '' Violation of the Twenty-Second Article of War." Or the two forms 
may be combined, as-" Joining in a mutiny, in violation of the Twenty-Second 

Article of War." The specification should set forth the facts relied upon 
901 a s  constituting the offence, with an allegation of the proper intent. 

Where, as  is  usual, the mutiny is a concerted act, the charge is frequently 

"See Hough, 71; also the case in  G. 0. 10, Dept. of the Mo., 1863, of a captain 
charged with "exciting mutiny" in causing the soldiers of a regiment to believe tha t  
their colonel had refused to furnish them with rations and otherwise injured them. 
O'Brien, (p. 298,) says-"It is enough to prove tha t  the conduct of the prisoner was 
one of the exciting causes of the mutiny." 

It is considered by Hough, (p. 70 ; nnd, to a bimilar effect, see O'Brien, 72,) t h a t  a 
superior who induces a mutiny in his own command by arbitrary treatment of his in
feriors, or by failing to exercise proper discipline, or other misconduct, is chargeable with 
the  offence of exciting or causing a mutiny. I t  i s  deemed doubtful, however, whether 
such acts were contemplated by the Article. 

'' I n  i t s  incipient s tate  or when it shall be complete." Samuel, 258. 
'4"It i s  not  necessary tha t  they should be proved individually to  have used any 

force. * I t  i s  sufficient if they joined in the general confederacy, and by their 
presence countenanced the acts of violence" committed. U. 8. v. Sharp, Peters C., 126. 
" Those who take part,  whether by words or by deeds, by direct acts  of aid or assistance, 
or  by encouragement or incitement, are, in  contemplation of law, guilty of the offence" 
U. 	 S. v. Morrison, 1 Sumner, 449. 

76 See Hough, 71 ; Simmons $ 821 ; Pipon & Col., 146;O'Briea, 72, 298; De Hart, 349; 
U. S. u. Sharp, ante. 

76 O'Brien, 71;G. C. M. 0. 73,Dept. of the Mo., 1873. 
n See G. 0. 36, 38, of 1864. 
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settle a claim for pay over-due or for a 
other misconduct on the part of the corn 
discipline in the command-will proper 

to extenuate the offence and red 
903 That death is not a legally es 

indicated by the fact that, iu r 
mutiny in the army, a mutineer may, if 
deadly weapon without a resort to a t l  

"may use a deadly weapon when neces 
same "actually exists or is threatened.' 

1. SUPPRESSION OF MUTINY. TI 
the two heads of th? Suppression of exis 
of intended mutiny." As to suppressio 
uel? makes i t  a crime to simply " sta  
mitted. " I t  is," he adds, " declared t 
oacer  or soldier, under the pain, in ce 
punishment, to aid, to the utmost of : 
and contagious crime." O'Brien, a s  apl 
shall use " his u h o s t  endeavor," kc., f 
the Article " with dictntoria! and unlimi 
are  stronger than necessary he cannot 
But this, a s  a general proposition, cannol 

a s  above noted, an officer is  war: 
904 menns-in using a deadly weapon 

of a mutiny, he will not ordinarily 

8ZSee Thacher, Mi1ita.r~ Journal,  pp. 193, 
Connecticut, Pennsy l~an ia  and New Jerscy 
la ter  case of certain New Pork militia regime: 
and clothing. Am. S. P., Mil. Af., vol. 1, p. 

See G. 0. 12 of 1855 ; Do. 104 of 1863 : 
Harcourt,  1 7 ;  DIGEST, 31., 32. So, while i 
mitigation of sentence, t ha t  the  accused was 
N. E. Ve., 1861 ;) or t h a t  the  recruiting of 
enlistment, (Do. 71, Dept. of N. Mex., 1862 
stipulated amount of monthly pay. (Do. 2 
remarked by Gen. Canby, " nothing can justif 
wrongs by the  commission of one of the  gra  
above cited,) justice to  the  accused requires 
ment should be reduced in  proportion. Comx 
the Nore," (1797), originally incited by t h  
suffered from low pay, insufficient provisiohs, 
not been duly considered. 

Chapter XVII-" Requirements of Militz 
"Thompson v .  Thc Stacey Clarke, 54 Fed. 

It is to  be understood t h a t  what  i s  sa i  
substantially to  " sedition "-a crime already 
" P.ages 258-9. And see Tytler,  187 ; Harc 
sa Pages 73, 77. 
"Compare the  naval case of the  mutinous 

1842, when three persons-Midshipman Sper 
and a warrant  officer and a seaman-were I 
Mackenzie, af ter  a n  investigation and, recomm 
summary action Com. Mackenzie was brought 
authority and murder, and ncquitted. 1 New 
with Review by Jas. Irenilnorc Cooper, New 
master,  in  cases of .  mutiny, a t  maritime law, 

joint; ali or the principal of the offenders being accused together and tried 
together accordingly." 

The evidence. It need only be added here that, a s  a foundation for estab- 
lishing the criminality of :'le accused in any case. the fact that a mutiny-ac
tually took p l a c d .  e. the c;:rpus deZicti--should first be shown." 

The  finding. Where only mutinous or disorderly conduct, without the neces- 
sary intent, is made out by the testimony, or where i t  appears that the ac
cused attempted or endeavored to initiate or induce a mutiny without succeed- 
ing, a findiug of not guilty of the offence charged, but guilty of " conduct to the 
prejudice of good order and military discipline," will properly be resorted to. 

The sentence. This will ordinariiy be more severe in time of war than 
in peace : in the late war the deatA sentence was repeatedly adjudged upon 

902 conviction." The punishment being left discretionary, the court will nat- 
urally and properly adjudge a severer penalty to ringleaders, especially 

of superior rank: than to those who are merely their foilowers or instruments, 
an&, where two or more grades a re  associated in the crime will in general 
properly punish superiors more heavily than inferiors. Such facts exhibited 
in evidence, a s  that the mutiny mas provoked or aggravated by a tyrannical 
or oppressive policy, by some undue violence or severity, by an uuwarranted 
deprivation of a right or neglect to redress a wrong, by protracted delay to  

-
See G. C. M. 0. 104, Dept. of Ky., 1865;  G. 0. 20, D. & A. of the Tenn., 1864; G. C. 

M. 0. 521, War Dept., of 1865-for cases, respectively, of fifteen, twenty-one, and  
thirty-fgur enlisted men, jdintly charged and tried a s  mutineers. 

3 Greenl. Fv. $ 92. 
"See cases in G. 0. 104, 243, of 1863; Do. 42, 43, of 1864 ; G. C. M. 0. 227 of 1864: 

Do. 318,' 513, of 1865 ; Do. 21 of 1866 : Do. 50 of 1867 ; Do. 40 of 1873 ; Do. '1, Div. of 
the South West, 1865; Do. 104, Dept. of Icy., 1865 ; Go. 4, Id., 1866;  G. 0. 87, Army of 
the  Potomac, 1862;  DO. 20, Dept. & Army of the Tenn., 1864;  Do. 19, Dept. of the  
South, 1864. I n  several of these cases the  mutiny was aggravated by the  killing of a n  
officer or non-commissioned officer. 

I z i  a n  early case i n  G .  O., Hdqrs., Newburgh, May 12, 1782, one Lud Gaylord was 
convicted of "endeavoring to  excite a n u t i n y  in  the Connecticut line," and of " n o t  dis
covering a n  intended mutiny t o  his officers," and was sentenced to  death ; Gen. Wash
ington a s  Commander-in-chief, approving the  sentence, and ordering i ts  execution " o n  
tve  next day." 

Other early cases a re  those in  G. 0. of Dec. 9, 1820; Do. 17 of 1855 I n  the  former 
the  court, in  sentencing the  mutineer to  he hung, add-" and t h a t  his body be offered t o  
the  surgeon of the  post for dissection." I n  the  still  earlier case (1814) of the Ten
nessee militia, heretofore referred to, a sergeant and five privates were sentenced t o  
death and their sentences were approved by Gen. Jackson and executed; one hundred 
and ninty-seven received lesser punishments ; a captain 'and a lieutenant were sentenced 
to  be dimissed, and the  la t ter  also to  have his sword "broken over his head" apd to  be 
disqualified to  hold a commission in the army. The ground for  treating the  olCense of 
these men a s  a capital crime was their abandoning the service a t  the end of three 
months, under the  claim t h a t  they could legally be retained only for t h a t  period, in
stead of six months the  term for  which they were held to  be bound by the  military 
authorities. Americnn State  Papers, Military Affairs, vol. 111, pp. 693-793; also pub- 
lished i n  G. O., Hdqrs., Seventh Mil. Dist., New Orleans, Jany. 22, 1815. I n  t h e  case 
of the  mutiny in  the  Pennsylvanin line, (ante,) two sergeants, sentenced to death, were 
formally pardoned by Congress, they not appearing to  have been "principals" i n  the  
mutiny, <'and no lives having. been lost, nor any destruction of property committed." 
4 Jour. Cong., 267. And see case of mutiny in the  New Jersey line, goat. 

I n  the case, in  G. C. M. 0. 12 of 1882, of the  mutiny by Indian scouts, under  the  
command of Col. E. A. Carr i p  Arizona, in  which a captain and six soldiers of the 
army were killed, three of the leaders-two sergeants and a corporal-were sentenced 
to  be hung. I n  the case of tbe  five dpache scouts convicted of mutiny a t  San Carlos  in 
1887, each was sentenced to  be .imprisoned a t  hard labor for life. This punishment,. 
however, was mitigated to  confinement for a term of years. G. C. hf. 0. 69, Dept. of 
Arizona, 1887. 
a I n  connection with cases already cited, see case of a Captain, sentenced to  he 

dlsmissed in  G. 0. 14, A. 8: I. G .  O. ,  Richmond, 1861. 
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settle s claim for pay over-due or for a legal a l l o ~ a n e e , ~  or by drunkenness or 
other misconduct on the part of the commander, or a failure by him to maintain 
discipline in the command-will properly be taken. into consideration as  going 

to extenuate the offence and reduce the measure of punishment.'' 
903 That death is not a legally excessive punishment for this offence is  

indicated by the fact that, ill a clear case of existing or impending 
mutiny in the army, a mutineer may, if n'ecessary, be repressed by the use of a 
deadly weapon without a resort to a trial.= So, a t  maritime law the master 
" may use a deadly weapon when necessary to suppress a mutiny," where the 
same " actually exists or is threatened." " 

1. SUPPRESSION OF MUTINY. This Article is naturally considered under 
the two heads of thq Suppression of existing mutiny and the Giving information 
of intended mutiny?' A s  to suppression-the Article, as  is observed by Sam- 
uel: makes i t  a crime to simply " stand by" while a mutiny is  being com
mitted. " I t  is," he adds, "declared the positive and bidden duty of every 
officer or soldier, under the pain, in case of neglect, of the severest possible 
punishment, to aid, to the utmost of his ability, in  quelling this dangerous 
and contagious crime." O'Brien, a s  apposite to the injunction that the party 
shall use " his utmost endeavor," kc., holds that "every officer is armed" by 
the Article " with dictatorial and unlimited powers," and that "if his measures 
are  stronger than necessary he cannot be punished; the law justifies him." " 
But this, a s  a general proposition, cannot be accepted. While, in extreme cases, 

as  above noted, an officer is  warranted in employing the most rigorous 
904 means-in using a dead!y weapon and taking life "-for the suppression 

of a mutiny, he will not ordinarily thus be warranted in a case of mutiny 

B2 See Thacher, Military Journal,  pp. 193, 240, 244, 300, 337, a s  to  mutinies in  the  
Connecticut, Pennsylvania and Kew Jersey lines, in  the  Revolutionary W a r ;  also the  
la ter  case of certain Kew Pork militia regiments which mutinied in  1812 for want  of pay 
and  clothing. Am. S. P., Mil. Af., vol. 1, p. 497. , 

"See G. 0. 12 of 1855; Do. 104 of 1863 : G. C. M. 0. 50 of 1867 ; also Samuel, 266;  
Harcourt,  1 7 ;  DIGEST, 31., 32. So, while i t  is no defence, it may he considered, in  
mitigation of sentence, t ha t  the  accused was not regularly enlisted (G. 0. 32, Dept. of 
N. E. VB., 1861;)  or t h a t  the  recluiting officer made misrepresentations to  him upon 
enlistment, (Do. 71, Dept. of N. Mex., 1862 ;) or  t h a t  he had been paid less than  the  
stipulated amount of monthly pay. (Do. 29, Dept. of the  South, 1864.) While, a s  
remarked by Gen. Canby, " nothing can justify the  a t tempt  to  redress any real or  fancied 
wrongs by the  commission of one of the  gravest military crimes." (G. 0. 71, N. Mex.. 
above cited,) justice to the  accused requires t h a t  if wrongs really existed, his punish- 
ment should be reduced in  proportion. Compare, herewith, the  case of the  "Mutiny a t  
t he  Nore," (1797) ,  originally incited by the  fact  t h a t  the  seamen of the  navy bad 
suffered from low pay, insufficient provisiohs, &c., and t h a t  their petitions for  relief had 
not been duly considered. 

84 Chapter XVII-" Requirements of Military Discipline." 
S6Thompson ,u. The Stacey Clarke, 54 Fed., 534. 
8 a I t  i s  to  he u~lderstood t h a t  what  i s  said under this  Article a s  to  mutiny applies 

substantially to  "sedition "-a crime already deflned under Art. 22. 
P,ages 258-9. And see Tytler, 187 ; Harcourt, 14. 

"Pages 73, 77. 
"Compare the naval case of the  mutinous conspiracy on the  U. S. Brig '' Soners," in  

1842, when three persons-Midshipman Spencer, (son of the  then Secretary of War,) 
and a warrant  officer and a seaman-were hung on the  ship by order of Commander 
Mackenzie, -after a n  investigation and, recommendation by a comcil  of offlce~s. For  this  
summary action Com. Mackenzie was brought Co trial,  in 1843, nljon charges of abuse of 
authority and murder, and acquitted. 1 New York Legal Observer, 371; Printed Trial, 
with Review by Jas .  Benimorc Cooper, New York, 1844. As t o  the  authority of the  
master, i n  cases of. mutiny, a t  maritime law, see Roberts v. Eldridge, 1 Sprague, 54. 
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unaccompanied by violence or where less vehement methods will be entirely 
effectual.@ The measures adopted, and especially the amount of force em
ployed, should properly depend upon the circumstances of the case, and par- 
ticularly upon the existing status, whether of war or peace. Means which, in  
war and before the enemy, would be not only justified but laudable, might in  
peace be without warrant and criminal, and commanding officers, in employing 
them, might become liable, for abuse of authority, not only to trial by court- 

martial but to indictment in a civil tribunal. 
905 The term "utmost endeavor,' 'as employed in the Article, is to be con- 

strued as  having a relative bearing, the word "utmost" thus meaning 
. the utmost that may properly be called for by the circumstances of the situation. 

and in view of the rank, cornmanel and abilities of the individual? 
I t  is  also to be observed that the authority, a s  well a s  the duty, devolved by 

the Article, ends with the suppression. The mutiny having been effectually put 
down,.no punishment can legally be inflicted upon the offenders except through 
the regular course of justice and the sentence of a court-martial.g2 

REFORM AND EEDBESS. I t  may here incidentally be remarked that in 
connection with the suppression Of a mutiny, i t  will be no more than just 
for the commander to remove as  f a r  as  may be practicable the causes which led 
to the outbreak. Thus, where it has been occasioned either by defective dis
cipline, oppressive treatment, the deprivation of a right, or the existence of any 
other real grievance, the commander, after first effectually suppressing the 
muting according to the injunction of the Article, may ahd properly should 
proceed to put an end to the abuse or to redress the wrong, either by his own 
orders or by ma-king the necessary official representations to superior author it^.^ 
In  this relation the fact may well be recalled that a large proportion of the 
extended mutinies that have occurred among trodies of troops have had some 
color of rea.son in iheir inception, and uligbt generally have been obviated had 
the pmper autkiiorit-iies but appreciated the duty devolving upon military su
pericrs of grotecting soldiers in the enjoyment of their rights and privileges, of 
-

WSec 0. '3. 53 of 1842, in regard to  the treatment of private soldiers by their 
superiois, where i t  is enjoined by Gen. Scott thnt  in a case of mutiny the proper course, 
if practicable to pursue i t ,  is not to cut down even the ringleaders, but to seize and 
confine them. Also G. 0. 32, Dept. of N. E. Va., 1861, in  which i t  is declared tha t  
sixty-two mutineers-enlisted men of the same regiment-"are with the approval of 
the General-in-Chief, hereby transferred in arrest from their r eg imnt ,  a s  no longer 
worthy to serve with it, and will be sent to the Dry Tortugas, there to perform such 
fatigue service as  the offlcer commanding may assign them, until they shall, by their 
future conduct, show themselves worthy to bear arms." [Gen. McDowell.] Upon the 
subject of summary proceedings, involving the taking of life, i n  the suppression of 
mutiny, Samuel, (g. 268,) writes:-" When they a re  resorted to, it is requisite i n  
every case, in  order to justify the departure from legal forms, tha t  it be clearly made 
out thnt the mutiny was flagrant, and tha t  it called for strong and instant measures 
to put  it down ; and tha t  the means used were not more violent than needful, and tha t  it 
mas not safe to  wait for the trial and execution of the offenders by the ordinary course 
of military justice." I n  the case of the mutiny of the New Jersey Brigade, in January, 
1781,where Washington, in  his orders to  Maj. Gen. Howe, directed: " I f  you succeed in 
compelling the revolted troops to a surrelcioz, ~ o : !  will Instantly execute a few of t h e  
most active and moat  incendiary leadeis, --twc -I7 the  ringleaders were i n  fact  e x e  
cuted, but not till after a "field court-marti!-1 " s a d  been held, and they had "received 
sentence of death by the unanimous decree of the couit." Sparks' Writings of Wash
ington, vol. VII, pp. 381, 382, 386, 564. 

0%See O'Brlen, 78 ; G. 0. 4 of 1843. 
 
See Samuel, 260, 261, 267 ;. Hough, 80, 81 ; Harcourt, 15 ; O'Brien, 77,78. 
 

="Having punished guilt and supported authority, it now becomes proper t o  do 
justice." Gen. Washington, referring to the mutiny in the New Jersey line. Sparks' 
WsitLngs of Washington, vol. VII, p. 136. 
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seeing that a hearing was given them and justice done them when aggrieved, 
and of duly considering their feelings when natural and r e a s ~ n a b l e . ~  

906. 2. GIVING INFORMATION. The Article further requires that offi- 
cers or soldiers "having knowledge of any intended mutiny," &c., sht~ll, 

"without delay, give information thereof" to the "commanding oficer; "
thus, in the words of Samuel? " to prevent an impending muting by cvashing il: 
in the bud, and before i t  burst forth in its bitter and unwholesonle fruit." 

While the suppression of mutiny will in  most cases be incumbent more 
especially upon officers, the duty of giving i n f m n t h  of the same will perhaps . 
oftener devolve in the first instance upon inferiors in rank. Thus IioughDR 
observes that  an intended mutiny "is more likely to be known to the non
commissioned officers of the regiment than to any other persons in it, from 
their living in the same barracks with the men." 

I n  view of the imperative injunction to act without delay, an officer o r  
soldier cannot be permitted to exercise his own judgment as  to whether he 117ill 
or not impart the intelligence contemplated.* 

PROOF. To sustain a charge of a violation of the Article under considern- 
tion, the following particulars should be averred and proved, ?jiz.--the existence 
of an actual mutiny, or of a purpose to commit mutiny; the presence of the 
accused a t  the mutiny,= or the fact of his having come to the kriowleclge that one 
was intended; the neglect or failure to use the proper efforts to suppress, or 
the neglect or failure to give the information, (or to  give i t  without unreason- 
able delay,) to the commander. 

I t  may be noted. that officers or non-commission& officers who "join i n "  
a mutiny, in violation of ,4rt. 22, will in general be also chargeable with the 
offence of not endeavoring to suppress a mutiny, in violation of Art. 23. 

ITS GENERAL EFFECT. This Article, (which dates from the British 
codes of 1642 and 1688,'8) practically adopts the doctrine of the cbmmon law 
in regard to the suppression of affrays, extends i t  to cases of "quarrels" and 
"disorders," and applies it ,  under certain conditions, to the ~r~ i l i t a ry  state. 
Placed as  the Artlcle is  in immediate connection with the provisions relating 
to mutiny and duelling, it may well be inferred that one of i ts  main purposes 
was, by the summary proceeding which it authorizes, to put a stop to those 
contentions and irregularities, if not suppressed a t  the outset, might 
readily lead to these formidable crimes. 

TRE COMMON LAW AS TO AFFRAYS. At common law, a " f r a y "  or 
I' affray " is a flghting or hostile contention of two or more parties ill public, 

-
* Hough, (P.) 36-53, details a series of mutinies which occurred chieily in  India, and 

arose in great part from neglect to make regular payments, insufEciency of rations, 
variations from the terms of the contract of'service, and even disregard of the religious 
principles and customs of the native troops. The most marked mas the general mutiny 
and rebellion of 1857, when, to cite from Chambers, (Enc~clop~dia-"  India,") " the 
Enfield rifle and i t s  greased cartridge were put into the hands of the Sepoys without 
explanation and precaution, and Gen. Ansou, the commander-in-chief, snubbed caste, and 
was against all concession to the ' beastly prejudices ' of the natives." 

Page 259. And see Tytler, 187. 
"Page 81. And see cases of non-comm~ssioned 0ff ice~s convicted of a violation of this 

Article, in not givlng such information, &.,-in G. 0.16,Depf. of Aia., 1866;C .  C. M. 
0.81, 142, 147, Dept. of the Mo., 1868. 

* See Hough, (P.)  77. 
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a Page 204. 
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to the terror of the citizens. Derived from the French affrayer, to frighten, 
the element of being fear-causing, and so threatening to the peace and security 
of law-abiding persons, is the gist of the definition. I t  is distinguished from an 
assault, or assault and battery, in that, besides being necessarily public, i t  is  
a mutual contention on the part of the actors, and not a mere violence or at- 
tempted violence committed against another, i n  invitum. Mere words or per- 
sonal abuse cannot alone amount to this offence; to constitute an affray the 
words must be accompanied by acts. At the same time i t  is held not absolutely 
necessary to the offence that  actual violence, as  by wounding, blows, o r  other 
battery, should be inflicted upon the person, provided dangerous weapons are  
exhibited and sought or threatened to be used by one or more of the parties 
against the other o r  other^.'^ All persons present engaged in aiding and 

abetting an affray a re  principals.' 
908 An affray being a disturbance of the public peace, and i t  being the right 

as  well as  the duty of the citizen to quell or aid in quelling all breaches 
of the peace, the authority of private individuals to part and restrain persons 
engaged in an affray is fully recognized a t  law.' 

APPLICATION OF THE PRINCIPLE IN THE MILITARY SERVICE. 
An officer of the army is still a citiwn and has the same summary power as  
any citizen forcibly to repress fraysS-a power which i t  is especially his right 
and duty to exercise in cases occurring in the army. Recognizing this, the 
Article, in i ts  zeal for the order and discipline of the service, extends the power 
to the suppression of " quarrels " and " disorders." ' By these designations, 
which are more general and colloquial in their use than the more technical 
term "frays," are  evidently intended any unruly contentions or disturbances 
in public among or by officers or soldiers, whether or not accompanied by vio- 
lence employed or threatened6 They may thus consist of mere wars of words, 
provided they a re  such as, if not presently quieted, would be likely to lead to 
blows or other overt acts of force. 

BY WHOM THE POWER, BIAY BE EXERCISED. Construing the 
words-"All oflcers of what condition soever" with the words in the 

909 last clause--" Such oflcer or non-commissioned oficer," i t  is clear that 
not only commissioned officers but sergeants and corpoorals are  vested 

lW On the  definition and nature  of affray, wee Coke, 3 Inst., 158: 1 Hawkins, c. 63, 
6. 1, 4 ; 4 Black. Com., 145; 1 Russell, Cr. 291 ; 2 Wharton, C. L. 0. 1551 ; 2 Bishop, 
C. L. 0 .  1; Simpson v. State, 6 Yerg., 355; Sta te  v. Hefiin, 8 Humph., 84; Duncan v. 
Com., 6 Dana, 295; Com. v. Simmons, 6 J. J. M., 615; Hawkins v.  State, 13 Ga., 322; 
O'Neill v.  State, 16 Ala., 65; Child v. State, 15 Ark., 205; Samuel, 399; Hough, 202. 

* Carlin c. State, 4 Yerg., 143. 
V Hawkins, c. 63, s. 11; 4 Black Com., 145; 1 Bishop, C. P. f 166; Timothy a. 

Sampson, 1 C., M. & R., 762; Price v.  Seeley, 10 C1. & Fin., 28; Phillips v. Trull,  11 
Johns.. 387. 

a See Simmons 8 1096-1100; Harcourt,  178; Pipon L Col., 190; Bowyer, Com. on  
Eng. Const., 499;Rurdett v .  Abbott, 4 Taunt., 499;G. 0. 52, Dept. of the  South, 1871. 

'-4s to  the  duty of a n  officer to  use due diligence to  prevent riot and disorder in his 
command, see remarks of Gen. Schofield in G. 0. 104,Dept. of the Mo., 1863. I n  G. 
0. 63,Dept. of the  Tenn., 1863,Gen. Hurlbut, i n  remarking t h a t  by Art. 24 officers a re  
not only empowered but "required" to  quell atbays, adds t h a t  the accused officer, in  
the  case under review, was enabled t o  take the  life of his commander, through the 
neglect of those who should have acted to  interpose and  pd t  a stop to the  contention. 
I n  G. 0. 92,Dept. of the  South, 1072,Gen. Terry properly holds t h a t  " a n  officer under 
arrest i s  not deprived of the  authority conferred by this  Article to  quell frays o r  dis
orders." 

See Samuel, 400;O'Brien, 107. A riot or  tumultuous assemblage of persons who en- 
gage in acts of violence, will, i f  taken par t  i n  by officers or soldiers, be a n  aggravated 
" dib-order" within the  meaning of the  Artlcle. 
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with the power to part, quell and arrest, without regard to the superiority in 
rank of the persons whom they may thus regulate and restrain.' An in fe r i~r ,  
however, would not properly assume to exercise the authority to arrest a 
superior in the presence of a senior officer, unless indeed the latter was either 
himself concerned in the offence or conspicuously recreant in his duty on the 
occasion, or was incapacitated to act-as by drunkenness. 

I t  is further clear from the terms of the Article that  the power conferred 
is one not attached to command but quite independent of it, since i t  may be 
exercised without regard to the regiment, company, &c., to which the persons 
offending may belong. 

MODE OF EXERCISE OF THE POWER. To part affrayers and quell a 
fray or disorder, the officer may employ such means a s  may be requisiJe, resort
ing even to the use of a deadly weapon if other means fail or are  inadequate. 
The action of an officer in repressing a disturbance which, if not a t  once 
subdued, may result in a mutiny or riot, should not be too strictly criticized; 
a t  the same time he is in no case authorized to use more force than may be 
reasonable under the circumstances, or to resort to blows or other violence 
where the object may be attained by summoning a guard and causing the 
arrest or confinement of a t  least the leaders of the outbreak." Where such ar
rest, &c., has been ordered by an inferior officer or a non-commissioned officer, 
i t  will be, further, his duty, according to the terms of the Article, to report 
forthwith his action to the commanding officer of the person or persons ar

rested. 

910 PROOF-DEFENCE. In  proving either of the two specific offences, 
i t  should properly be made to appear that  the accused heard and un

derstood the order, and knew that  the person giving it  was a commissioned, 
(or a non-commissioned,) officer of the army. A defence, interposed by the 
accused, that he had not such understanding or knowledge may receive suppofi 
from the fact, if such be the case, that the officer was not in uniform, and 
belonged to another regiment, kc., of the command. As indicated by Hough,B 
i t  is no sufficient defence that the accused finally did comply with the order 
given, provided he first refused to obey it  or resisted the officer. 

PUNISHMENT. The fact, however, of the ultimate compliance with the 
order will, if voluntary, properly be admissible in evidence a s  going to the 
measure of the punishment, this being left discretionary with the court. So 
will any other fact tending to extenuate the culpability of the accused,-as that, 
in defying or resisting the order, he was only acting in combination with or 
a t  the instigation of his superiors in rank. 

#Samuel, 400; Hongb, 203; Simmons 5 357; Grifflths, 25; O'Brien, 107. And see 
Chapter IX, pp. 160-161. The leading English case under this Article i s  tha t  of 
Lieut. Col. Hog, who was placed in arrest by a Captain of his regiment for disorderly 
conduct on duty resulting from drunkenness. James, 839; Simmons $ 357; Hough, 
(P.)  123. 

It may be noted tha t  the power implies a duty. Thus Tytler, (p. 196,) observes tha t  
a n  officer who stands by and witnesses a n  affray or disorder without exerting the 
authority conveyed by the Article, "must  be considered as aiding and abetting the 
principal offenders." 

7 The force to be employed in quelling a n  affray o r  maintaining the peace i s  tha t  
only which is necessary to secure and subdue the offenders. I t  * must be 
such force as  is preventive in i ts  chnrncter, and must not exceed the strict necessity of 
the case requiring such acts  of prevention. G .  0 4 of 1843. [J. C. Spencer, Sec. of 
War.] 

Page 201 
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XII .  T H E  TWENTY-FIFTH, T W E N T Y - S I X T H ,  TWENTY-SEVENTH,  AND 
TWENTY-EIGHTH U T I C L E S .  

[Challenges t o  Duels, &c.l 

a ' A ~ ~ .25. NO oficer or soldier shall use any reproa.chfuZ or proaokin.g spe??ch.ea 
or gestzwes to  another. Any ofice?- who so offends sha.11 be put i.n arrest. Amy 
soldier who so offends shall be confined, and required to as; pardon of the 
pa,rty offended, in the presence o f  his cormanding oficer. 

"ART.26. No oficer or soldier sha.11 send a challenge to an.othcr o:mcer or sol- 
d i w  to fight a duel, or accept a challenqe so sen,t. A%,?{ofioer tohn so offends 
shall be disnzissed from the service. Anu soldier who so offm1d.s shall s t ~ f e r  
such punishment a.s a cotart-martial mny direct. 

" ART.'^^. Any oflcer or non-comnziss.ioned oficer, com,rnandin[~ a g?~ar(i,10h0, 
knoroingl?~ and willinglq, suffers any person to go forth' to fight rr, duel, shalt 

be punished as a challen.ger; and all seconds or pro,~nuters o f  duels, and 
911 carriers o f  chnllenges to fight duels, sha1.l be deenzed principa,ls, and 

punished accordingly. It shall be the duty o f  any oficer c o n m n d i n g  
an army, regiment, troop, battery, company, post, or detachment, who knows 
or has reason to believe that a challenge ha,s been given. or accepted by anu 
olficer or enlisted ma.n wnder his command, i~nfnediatelg t o  arrest the offender 
and bring him to trial. 

" A R T .28. Any oficcr or soldier who trpbraids afiother oficer or soldier for 
f-efming a challennc shall himmlf  he pzcwi.?h.ed as a challenger; and all oficers 
and soldiers are herehg discharged from any disgrace or opinion o f  disadvan- 
tage which nJght @;rise from their Aa,ving refused to accept challenges, as they 
1hl1 only have acted i n  obedience to the law, and have done their duty as good 
soldiers, who subject themselves to  discipline." 

ORIGIN. T h e  proper original o f  this Article, as also o f  Arts. 24, 26, 27 
and 25, is the comprehensive and important Art. 34 o f  the Code o f  James 11, 
o f  which some o f  the provisions were clearly derived from Art. 84 o f  Gustavus 
Adolphus, through intermediate Articles o f  1639 and 1642. 

ITS PURPOSE AND EFFECT. T h e  11th Article o f  the code o f  1775, in 
prohibiting the sending o f  challenges and fighting o f  duels, i s  prefaced with 
the brief injunction that-'<no ol)lcer or soldier shall use any reproachful or 
provoking speeches or gestures to another." T h e  succeeding code o f  1776 
formed this injunction into a separate Article substantially as i t  has since re
mained.' I ts  main object, as indicated by i ts  origin, evidently is to  check 
such manifestations o f  a hostile temper as, by inducing retaliation, might lead 
to  duels or other disorders. T h e  Article does not contemplate a judicial in
vestigation, but is a rule o f  discipline confined to  measures o f  prevention and 

restraint." I n  practice, however, the provision enjoining the asking o f  
912 pardon by soldiers i s  rarely, i f  ever, resorted to ;"  the course pursued 

with regard either to  officers or soldiers, who may be culpable as indi- 

@ T h e  Conlmittee on Military Affairs of the  House of Representatives, having con
sidered a resolution directing them to  inquire into the  expediency of providing by law 
for the more etfectusl preventing of duelling in  the army, reported, April 11, 1820, t h a t  
i t  considered " the  existing law," (reciting the substance of these Articles,) " a s  amply 
sufficient, i f  executed, to repress duelling in  the  army." 

"See, a s  to the  legal significance of th is  Article, Samuel, 851-2, 372-6; Hough, 
115-7 ; O'Brien, 100.
"Samuel, (g .  378,) refers to  It  as " a n  inoperative letter." 

http:"ART.26
http:"ART.28
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cated i n  the first clause, being to place them in arrest and prefer charges with 
a view to trial-as in any other case of offence. , 

If indeed the proceeding specified in the Article is pursued, a.nd the offender, 
having been afforded ,a  locus p~nitentia: by being placed in arrest, presently 
tenders an apology or makes other suitable amends, and is thereupon released, 
\vithout further action, by the commanding officer, he cannot in general prop- 
erly be brought to trial a t  a subsequent period. Samuel '' cites the case of Capt. 
Rurc!ett, in which the nccuscd Tvas acquitted hecnuse it  " appenred in the course 
of the evidence" that his offence had been-previously thus atoned for'under the 
corresponding British article. 

PURPOSE OF ARTS. 26-28. This Article and the two following aim at pre
venting duelling in the army, by recdering liable to immediate arrest, trial and 
severe punishment, all military persons without distinction, who send or 
accept challenges, act as  seconds, knowingly carry challenges or acceptances, or 
otherwise promote duels, a s  well a s  commanders of guards who neglect to 
stop parties going out to fight duels, and even persons who upbraid others with 

refusing to accept challenges.lJ 

913 THE CONMON LAW ON THE SUBJECT OF DUELS AND CHAL
LENGES. The practice of duelling, "grounded," a s  Lord Bacon ex

presses it," " upon a false conceit of honor," or, a s  described by Tytler. '' " ppon 
niistaken sentiments of honor, and supported by false shame," is, with the 

"Page 376. 
"It i s  noticeable t h a t  the  specific offence of fighting a dziel i s  not  in  terms mentioneij 

in  our code, and could in general therefore only be charged a s  a disorder o r  breach 6f 
discipline under the  62d Article. 

Bu t  th is  offence, and those specilically made punishable in Arts. 26-28, are  now of 
rare  occurrence, though onca  not unfrequent i n  the  army. The author of the "Mili
tary  Law of England," published in  1810, in  referring t o  the  practice of duelling i n  
the British army, writes :-" There a re  cases in  which, notwithstanding the  explicit 
declarat.ions of the wri t t ten law, the custom of the  service would seen to  demand a ref
erence to arms." So lately also a s  in  1828, McNagllten, while condemning duelling on 
principle, adds, (p. 237,) t ha t  he " must pronounce it a n  indispensable' custom, things 
being constituted a s  they are  a t  present." And he refers to  " th ree  of the  first officers" 
then in  the  army-" the  DuPe of York, t he  Marquis of Hastings and the  Msrquis of 
Londonderry "-as having "been concerned a s  principals or  seconds in duels and 

.allowed to go unscathed." I n  the next year the  Duke of Wellington added himself to  
this  list  'by his duel with the Ear l  of Winchelsea. I n  James' Precedents there are  re
ported fifty cases of officers of the army tried for engaging in  duels, sending challenges, 
or  otherwise promoting such proceedings. And see cases in  Millingen's History of 
Duelling, vol. 11. The installces in our  military service have been much less numerous. 
The principal duels fought during the  Revolutionary War were those between General 
Gates and Colonel \.T7ilkins and between General Cadwalader and  Thos. Conroy-iil 
1778. Other cases are recorded by Thacher, (Military Journal,) pp. 145, 156, 162, 
204, 298;  Heath, (Bfernoirs,) p. 331. I n  the '' History of the Post  of Madison Bar
racks. New York," seve r4  duels a re  mentioned a s  having been fought between officers. 
mostly of the  2d Infantry, in 1816-1832. Of cases bro"ght t o  t r ia l  by court-martial; 
in  our  army, nearly all will be found published in  the  following Orders-G. 0. of May 
22, 1814 ; Do. of Sept. 29, 1817 ; Do. 39, 41, of 1835 ; Do. 2 of 1858 : Do. 330 of 1863 ; 
Do. 11, Army of the  Potomac, 6861;  Do. 46, Dept. of the  Gulf, 1863: Do. 223, Dept. 
of the  Mo., 1864: Do. 48, Id., 1870;  Do. 130, Id., 1872; Do. 33, Dept. and Army of 
the  Tenn., 1864;  Do. 13, Northern Dept., 1865. I n  a more recent case, i n  G. C. M. 0. 
22 of 1879, of a n  alleged challenging, the  accused was acquitted. See, f ~ r t h e r .  case 
of three Lieutenants of the Confederate army, convicted of sending, carrying and ac
cepting a challenge, in  G. 0. 139, A. & I. G. G., Richmond, 1863. 

14 2 Howell. S. T., 1037. 
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other party.a4 The communication, takin 
intention to invite to a duel the person t 
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See Samuel, 403 ; also King o. Rice, 3 E 
McArthur, 176, 181 ; Kennedy, 267 ; James, 
military and naval officers subjected to  t r ia l  
duels a s  principals or seconds. 

Wharton, C. L. 5 1767. 
Id., 3 1770. 
See Id. 5 1771 ; Com. v.  Hooper, '~hach. ,  

Zs See Wharton, C. I,. 5 1772. 
" Coke, 3 Inst., 158 ; 1 Hawkins, c. 63, s. 

314;  Samuel, 384;  Hough, 183. In  S ta t e  v.  I 
serves tha t  a challenge mag be given in a n  o, 
unusual indeed.'' 

" T h e  offence consists in  the  invitation t, 
And see 2 Bishop, C. L. § 314. 

sawhar ton ,  C. L. 8 1771, 1777, 2 Bishop, 
G. 0. 2 of 1858. 

a3 Com. o. Har t ,  6 J. J .  Marsh., 119 ; I v e ~  
*See Com. v .  Tibbs, 1 Dana, 524, Aulger v .  

such expressions as-" I am responsible for  my 
'UIt i s  not necessary t h a t  the  writing sho 

quested with a view to  fight, or  describe the  a 
Hart ,  ants. Nor need i t  refer to  the origin o 
matter of the supposed gr!evance of t h e  ch: 
cate the  place where the  duel is proposed tc 

The most common form of ch,allenge comml 
differenre o r  complnint, demands satisfactio 
refers him to  a "friend," (often the  bearer 
authorized to  arrange the  usual preliminaries. 
State. I , .  Cunningham, 2 Speers, 249 ; Corn. v. 
418;  State  v. Gibbons, 1 South, 41 ; State  z 
Wheeler, C. C., 245;  G. 0. 330 of 1863. I n  1 
invitation i s  expressed in  the  form of a darin 
the  Tenn., 1864, t h ~  demand for satisfactior 
is accompanied with a threat  to "brand" the  
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incidental offences of sending a challenge, acting a s  second, &c., denounced a s  
criminal, alike by the common law and by statute." By the coinmon law, the 
taking of life in a duel is murder in the killer," whatever may have been the 

occasion or provocation of the fight and notwithstanding the absence of 
914 actual homicidal intent." So is i t  also murder in the seconds of both 

parties? and others who are present abetting the act ;m all such persons 
being treated a s  principals equally with the one who fires the fatal shot.n 

At conlmon law also the mere challenging of a person to fight a duel, though 
none be fought, is held to be a high misdemeanor as  an act tending to a serious 
breach of'the peace.= So carriers of challenges, -(knowiagly such,) and other 
promoters of duels a s  well a s  provokers of the same, a re  held indictable for 
misdemeanor a t  coinmon law." 

CIVIL STATUTE LAW. In  this country, the offences of killing in a duel, 
of fighting duels, of sending, conveying and accepting challenges, and of 
secondiog, pronloting, or p r~mpt ing  chnllenqes, a re  denounced by special 
statute in a considerable proportion of the States, and " specific and graduated 
punishments " assigned to the guilty parties." 

10 See 2 Wharton, C. L. 5 1767. 1768, a s  to  the  origin of duelling and the  growth of 
the law on the  subject. 

17" Wherever two persons in  cool blood meet 2nd fight on a precedent quarrel and 
one of them is killed, the  other is guilty of murder." 1 Hawkins, c. 31, s. 21. " De
liberate duelling, if death ensueth, is,  in  the eye of the  law, murder." Foster. 297. 
And see 1 Hale, 452;  4 Black. Com., 199 ; Taverner's Case, 3 Rulst , 171. ; Regina v. 
Youw. 8 C. & P., 644;  Wharton, C. L. 482, 1768; 2 Bishop, C. L. g 311;  State  v.  
underwood, 57 Mo., 40, 

18 It i s  no defense t h a t  t he  par ty  killed was the  challenger, or  the  aggressor; or  t h a t  
the  party indicted "mean t  not to  kill but only to  disarm his adversary." 1 Hawkins, 
c. 31, s. 21 ; 1 I-Iale, 443;  1 Russell, 527 ; Taverner's Case, ante; King v.  Rice, 3 East, 
681;  Com. v.  Hooper, Thach., 404. 

'B"  The seconds also a re  equally guilty." Regina v. Young, ante. And see 1 Haw
kins, c. 31, s. 31 ; 1 Russell, 529 ; Wharton, C. L. $ 1768 ; 2 Bishop, C. L. § 311 ; 
Regina v. Cuddy, 1 C. 8: K., 210;  Do. v. Barronet,  Dears., 51. I n  the last case i t  was 
held to  be no defence t h a t  the  duel was a " f a i r "  one.. The  criminal liability of the  
second of the  deceased i s  no less than  t h a t  of the  second of the  othei  party. Regina v. 
Young;. Do. v.  Cuddy.

"" h i t h  respect t o  others"  ( than  the  seconds,) " shown t o  be present, the  question 
is, did they give their aid and assistance by their countenance and encouragement of 
the  principals in  the  contest?. Mere presence will not be sufficient, but if they sustain 
the principals either by advice or assistance, o r  go to  the  ground for the  purpose of 
encouragidg and forwarding the  unlawful conflict, although they do not say or do 
anthing, yet if they a re  present, assisting and encouraging by their presence a t  t he  
moment when the  fa ta l  shot i s  fired, they are  in  law guilty of the crime of murder." 
Regina v .  Young. " T h i s  extends even to  the  surgeon." 2 Bishop, C. L. 311. 

21 Wharton, C. L. 5 3768 ; 2 Bishop, C. L. 5 311 ; Hough, 198 ; Smith v .  State, 1 Yerg., 
232. And see Regina v .  Cuddy, ante; also case of Ensign McGuire and three other 
oglcers convicted of murder for taking p a r t  i n  a fa ta l  duel. James, 545 ; Hough, (P . )  
260. 

See case, ( in  James, p. 47,) of Major Armstrong, indicted for challenging Maj. Gen. 
Sir Eyre Coote. 

* Hawkins, c. 63, s. 3 ;  4 Black. Gym., 150;  1 Russell, 297; Wharton, C. L. 1768, 
1773; 2 Bishop. C. I.. 5 312.
" Wharton, C. .$ L. 1769. The laws of Ohio contain a n  'especinlly clear and com

( 1  R.  S., 412.) Tbe s t a tu te  prehensive s ta tute  on the  subject of this class of offences. 
for  the  District of Colombia, (R. S., Dist. of Col., Secs. 1164. 1165,) b~ whicb the  
crime of killing i n - a  duel i s  made puuishable only by imprisonment in  a prnitentiary 
for a term not exceeding ten years, is but a n  illustration of the inadequate criminal 
code of t h a t  locality. 

I n  Massachusetts, a surgeon present a t  the fighting of a duel, i s  expressly made 
punishable by fine and imprisonment, and disqunlification for office nnrler the State 
for five years. (Gen. Stats., c. 160 5 13.) So, in  New York, (3. R. S., 962,) surgeons 
present a t  duels are  punishable by imprisonment in  the  State  Prison. 



LND PRECEDENTS. 

~ge, acting as  second, &c., denounced a s  
by statute.'' By the common law, the 

le killer," whatever may have been the 
:ht and notnlithstasding the absence of 
it  also murder in the seconds of both 

sent abetting the act ;% all such persons 
3 the one who fires the fatal shot.n 
iging of a person to fight a duel, though 

!I 
demeanor as  an act tending to a serious 
thallenges, (knowingly such,) and other t 

rs  of the same, are  held indictable for j/ 

meet and fight on a precedent quarrel and 
of murder." 1 Hawkins, c. 31, s. 21. " De- 
the eye of the law, murder." Foster. 297. 
; Taverner's Case, 3 Bulst., 171 ;  Regina v. 
32 ,  1768; 2 Bishop, C. L. % 311 ; State v. 

country, the offences of killing in a duel, 
ing and accepting challenges, and of 
chnllenyes, a re  denounced by special 
the States, and " specific and graduated 
rties." 

vas the challenger, or the aggressor; or  tha t  
only to disarm his adversary." 1 Hawkins, 

Taverner's Case, ante;  King v. Rice, 3 East, 

l 

' Regina v. Young, ante. Bnd see 1 Haw- 
.on, C. L. $ 1768;  2 Bishop, C. L. O 311 ; I 
iarronet, Dears., 51. In the last case i t  was 
a " fa i r "  one.. The criminal liability of the 
of the second of the o t h e ~  party. Regina v.  

I 

to  the origin of duelling and the g o w t h  Of 1 

;econds,) " shown to be present, the question 
by their countenance and encouragement of 

nce will not be sufficient, but if they snstain 
Ice, or  go to  the ground for the purpose of 
1 conflict, although they do not say or do 
g and encouraging by their presence a t  the 

are  in law guilty of the crime of murder." 
the surgeon." 2 Bishop, C. L. 5 311. 
, 5 311 ; Hough, 198 ; Smith v.  State, 1 Yerg., 
so case of Ensign McGuire and three other 
.t in a fatal duel. James, 545 ; Hough, (P.) 

Armstrong, indicted for challenging Maj. Gen. 

150 ;  1 Russell, 297; Wharton, C. L. B 1768, I 
~f Ohio contain an 'especially clear and com- 
lass of offences. (1 R. S., 412.) The s tatute  
;t. of Col., Secs. 1164. 1165,) b~ which the 
)able only by imprisonment i n  a penitentiary 
u t  a n  illustration of the inadequate criminal 

.t the fighting of a duel, is expressly made 
,d disqualification for ofice under the Stnte 
) So, in New York, ( 5  R. S., 962,) surgeons 
lment in the State Prison. 

i 

i 

1 
 

1 

MILITARY LAW AND PRECEDENTS. 593 

916 Military offenders will thus in general be amenable both to military 
charges and to criminal indictment." 

OFFENCES MADE PUNISHABLE BY ART.26. Tnis Article makes pun- 
ishable the two specific, offences of Sending a challenge and Accepting a 
challenge. 

SENDING A CHALLENGE--What constitutes a challenge. Wharton ' 
defines a duel to be--"a concerted fight between two persons, with deadly 
weapons, the object of which is claimed to be the satisfaction of wounded 
honor." Its elements thns are, that it  must be premeditated and deliberate, as 
distinguished from a sudden rencontre in warm blood; must contemplate the 
employment of weapons from the use of which homicide may be expected a s  a 
natural and probable consequence; " and must be resorted to, ostensibly a t  
least, with a view to obtaining amends for some affront which has or is con
ceived to have injuriously affected the character or offended the sensibility of 
the person concerned a s  a man of honor.2D A challenge is  a written or verbal * 

demand, request, or invitation to another to unite in  such a combat." 
916 No particular form of words is  necessary to constitute a challenge in 

law? The intention of the language employed is the material point. Mere 
bullying or defiant language does not amount to a challenge ;" nor do words con- 
veying only a willingness to fight or a readiness to accept a challenge from the 
other party." The communication, taking the whole together, must import a n  
intention to invite to a duel the person to whom i t  is addressed; if i t  does so, 
it  is a challenge, whatever be the expressions used. The invitation indeed need 
not be tendered in direct and express terms; i t  is sufficient if i t  be conveyed 
i~direct ly  and by impli~ation.~' Written ohallenges are  indeed often phrased in 
-

* See Samuel, 403; also King v. Rice, 3 East, 581, and other cases, (mentioned in 2 
McArthur, 176, 1 8 1 ;  Kennedy, 267; James, 47, 545;  and Simmons 5 835, note,) of 
military and naval officers subjected to  trial before criminal courts, for taking part  in  
duels as principals or seconds. 

26 Wharton, C L. 5 1767. 
*Id., 3 1770.
"See Id. $ 1771 ; Com. v .  Hooper, '~hach., 405. 
2mSee Wharton, C. &. 5 1772. 
an Coke, 3 Inst., 158 ; 1 Hawkins, c. 63, s. 3 : 4 Black Corn., 150 ; 2 Bishop, C. L. 5 

314;  Samuel, 384 ; Hough, 183. In  State  v.  Strickland, 2 N. Rr McC., 181, the court ob- 
serves that  a challenge may be given in an open, public manner, but tha t  this is "very 
unusual indeed. ' 

= ' 'The  offence consists in the invitation to fight." State  v. Taylor, 1 So. Ca., 108. 
And see 2 Bishop, C. L. 5 314. 

szWharton, C. L. 1 1771, 1777, 2 Bishop, C. L. $ 314, Samuel, 384; O'Brien, 104, 
G.	 0. 2 of 1858. 

33Com. o. Hart ,  6 J. J. Marsh., 1 1 9 ;  Ivey v .  State, 12 Ala., 277. 
See Com. v.  Tlbbs, 1Dana, 524, Anlger v .  Peuple, 34 Ills., 486. Of this character are 

such expressions as-" I am responsible for my words :" " You know where to  find me." Bc. 
= I t  is not necessary tha t  the writing should expressly s tate  tha t  a meeting is re

quested with a view to fight, or  describe the weapons proposed to he employed. Com. v. 
Hart, ante. Nor need i t  refer to che origin of the difficulty between the parties, or the 
matter of the supposed qrievante of the challenger. Hough, 183. Nor need i t  indi
cate the place where the duel is proposed to be fought. 2 Bishop, C. P. $ 306. 

The most common form of challenge commences with a reference to some glound of 
difference o r  complaint, demands satisfaction therefor of the party nddressed, and 
refers him to a "frierd," (often the bearer of the challenge,) who is declareA to  be 
authorized to arrange the usual preliminaries. See the forms in the following cases :
State 11. Cunningham, 2 Speers, 249;  Com. v.  Rowan, 3 Dana, 395;  Com. v.  Pope, Id.. 
418;  State v. Glbbons, 1 South, 41 ;  Stnte zi. Dupont, 2 McC., 334;  Corn, v.  Levy, 2 
Wheeler, C. C., 245;  G. 0. 330 of 1863. In  G. 0 11, Army of the Potonlac, 1861, the 
invitation is expressed in the form of a darzny to flght. I n  G .  0. 33, Dept. & Army of 
the Tenn., 1864, the demand for satisfaction, which is, In ternis, " to fight a duel," 
is accompanied with a threat to "brand " the party ~f he does not accept. 

616156 0 - 44 - 38 
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language designed to be ambiguous, and to disguise the meaning of the writer 
so that he may be enabled to evade the criminal liability attaching to his act.ae 
I n  such eases the construction given to the supposed challenge by the party 

to whom i t  is  addressed, and the response made or action taken by him 
917 upon receiving it, a re  especially significant as  interpreting the true mean- 

ing of the comm~nication.~' Bnt the stilted and affected verbiage in which 
challenges are  usually expressed is quite familiar to the courts and the public, 
and their true object is generally entirely transparent.% Where, however, am- 
biguously or obscurely worded, or containing technical terms, they may be 
explained by a reference to the so-called duelling code," or by the circum- 
stances of the controversy and the acts,. conversation, correspondence, &c., of 
the parties, a s  exhibited in eviden~e. '~ 

The sending. The early British Article from which ours was derived charac- 
terized the offence a s  the giving or sending of a challenge. The American 
Article, however, has, fro111 the beginning, employed only the word send, and 
the present form declares that "no oficel- or soldier sl~all send a challenge," kc., 
and further makes punishable the accepting of a challenge " s o  sent." I t  is 
considered therefore safer to hold that the gicing of a challenge, directly and 
in person, by the challenger himself, (which must be a n  act of rare  occurrence,) 
Is not an offence included within this Article but one which would properly be 
charged under Art. 62. 

The  Article forbids the sending of a challenge " to another oficer or soldier," 
and i t  is clear that  the offence is equally complete whether the challenge be 
addressed to a superior or an inferior in rank;  it  i s  also clear that the send- 

ing of a challenge to a civilian would not be within the Article." 
918 The sending may be shown by evidence of a sending by a messenger, 

whether a second or other person. or by any other reliable and direct mode 
of transmission, a s  the mail. Actual delivery or receipt of the challenge need 
not be established, the offence being complete without it.'' But the sending, 
where a receipt is  not proved, must be shown to have been such as  would pre- 
sumably have resulted in a delivery. If the mail was resorted to, the prosecu- 
tion should be prepared to prove that the communication was put into the post 
office or otheraproper place Of deposit for letters, correctly addressed, and the 
postage pre-paid if necessary; for the law will then presume that i t  was duly 
forwarded to its de~tination."~ I t  is  not necessary to show that the challenge 

a8Samuel, 384, 386. "As challenges are  in violation of law, ingenuity i s  not un
commonly exercised to avoid a plain expression of their purpose. But these are  artiflces 
to defeat the law which courts of law will never favor." G.0.2 of 1858. (Col. Sum- 
ner's case.) 

81 See Corn. a. H a r t ;  Corn. z;. Pope, ante;  Hough, 183, and note. "When the mean
ing is so clear a s  to be intelligible to the party who receives the challenge, i t  nnswers 
i ts  purpose, and is intelligible to the tribunal which tries it." G. 0.2 of 1858. 

" I n  Corn. u. Levy, 2 Wheeler, C. C., 245, where the challenger informed the party 
addressed that  he " considered himself insulted and expected the satisfaction of a 
gentleman," the Court observe: "Now what does this mean? Everybody knows what 
it means-' I challenge you to fight a duel with me with deadly wenpobs.'" 

'State u. Gibbons, 1 South, 51. 
'02 Bishop, C. P. B 309; Com. v. H a r t ;  Com. v. Pope;  Hough, 183; O'Brien, 104. 

The admissions and material statements of seconds are also competent both for and 
against their principals; for the pnrpose of rendering more intelligible the intentions 

' of the latter. 'Whnrton. C. L. § 1778; 2 Bishop, C. P. 5 308; State v.  Dupont, 2 &IcC., 
334; State u. Taylor, 1 So. Ca.. 108. See Chapter XVIII-" Res Geste." 

41 O'Brien, 104. 
4Z Rex. u. Williams 2 Camp., 506: Wharton, C. L. R 1774; 2 Bishop, C. P. 5 307. 
"Bank u. Hart, 3 Day, 491. And see Henderson v .  Coal Co., 140 U. S., 25; Schutz 

s. Jordan, 141 U. S., 213. I t  i s  even said in some cases tha t  i t  will then be presumed 
to have been received by the person to whom i t  was mailed. McCoy u .  State, 46 Hun., 
268 ; Steiner u. Ellis, 7 So., 803. 
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was either accepted or declined by the person to whom it wns sent." The 
non-acceptance of the challenge in no n~anner  exonerates the sender; to the 
completeness of his offence i t  is quite immaterial whether or not an offence be 
committed by the other party. I t  is equally immaterial to the question of 
the liability of the accused whether or not a duel actually ensues upon the 
challenge.'' 

Proof of the sending of a written challence is  in general completed by the 
production of the writing, with evidence that i t  is  in the handwriting of the 
accused, or was penned by another a t  his dictation or request.'' Where the 
writing cannot be produced-as where it  is in the possession of the opposite 
party, (who will not exhibit it,) or is lost-proof of its substance will be 
sufficient." 

ACCEPTING A CHALLENGE. This offence may be established by proof 
of an acceptance either oral or written, and either coinmunicated personally 

or dispatched by a messenger or by some other reasonably certain 
919 agency-as the mail. Where the acceptance is by written missive, the 

actual delivery of the same need not be shown. Whether a duel re
sulted is immaterial. Where a written acceptance is put in evidence, the same 
proo'f of handwriting, &c., is to be made a s  in the instance of a challenge. 

No form of words is necessary to constitute an acceptance ; the only requisite 
to legal acceptance being that the language import an intent to accede to the 
invitation conveyed by the ~hallenge.~' As in  ' the case of ' a  challenge, par01 
evidence may be introduced to explain obscure expressions in a n  alleged writ- 
ten acceptance, and to determine whether i t  be an acceptanbe in law. 

DEFENCE--PUNISHMENT. The sending or accepting of a challenge be- 
ing prima f a d e  established, the only defence open to the accused, where the 
facts are  not denied, would appear to be that a criminal intent was wanting- 
as, for example, that a serious act was not proposed, bpt that the proceeding 
was by way of banter or joke.'' No provocation, however great, can constitute 
a d e f e n ~ e . ~Circumstances, however, of provocation, may be admitted in evi- 
dence, as  apposite, in a case of an enlisted man,  to the question of the proper 
measure of punishment, and, in a case of an officer, (where the sentence is 
mandatory,) a s  material to the action of the reviewing officer in  approving, 
disapproving, mitigating, &c., the penalty of dismissal. 

THE CLASS OF OFFENDERS MADE PUNISHABLE. This Article, con- 
forming to the common-law doctrine already noticed, makes punishable a s  princi, 
pals, i. e. in the same manner as  the challenger whose offence is the subject of 
the last Article, not only active agents in the matter of challenges and duels, 
but some who are merely passive also-placing them all upon the same plane 

Samuel, 383 ; Hough, 183, nbte 7 ; O'Brien, 104. 
46 Coke, 3 Inst., 158. 

Com. v. Levy, Wheeler, C. C., 245 ; Hough, 184. 
47 See Corn. v. Hooper, Thach. ; 400, 407. 
'8 See the form of the acceptance in Com. v. Rowan, 3 Dana, 395. 
'Osee Com. v.  Hart, 6 J. J. M.,119;  Ivey v. State, 12 Ala., 277;  Wharton, C. L. 5 

1771. 
* Hough, 184;  Taverner's Case, 3 Bulst., 171. " The aggravating circumstances under 

which the challenge was made are no excuse for the offence." G. 0. 33, Dept. & Army 
of the Tenn., 1864. 
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of ~ulpability.~'  The several classes indicated, and the nature of thelr 
920 offences, will be considered in the following order :-1. Seconds ; 2. Car

riers of challenges; 3. Prom6ters of duels; 4. Commanders of guards 
suffering persons to go out to fight duels. 

SECONDS. That which peculiarly characterizes the second is his  acting 
in a representative capacity for his principal: if a party does not sustain this 
character, he may be a "promoter" but cannot properly be charged a s  a 
second. Moreover, to make him a second, such capacity must be, not voluntary 
and gratuitous merely, but assumed a t  the instance or request of the principal 
or with his acquiescence. I t  need not, however, be directly proved that the 
principal requested or procured the accused to assist him as  second: the 
fact that he mas named in the challenge a s  a "friend ; " that he declared him- 
self to be a second, or performed acts in  that capacity which were accepted a s  
such by the principal; or that he was viewed and treated with as  such, in the 
arrangements, by the parties and seconds generally,-such facts and circum 
stances would ordinarily afford a sufficient presumption of his authority and 
representative capacity in the case. This acting of the second must, to  consti- 
tute the offence, be either at a duel, or with a view to the fighting of one. I t  
is not considered absolutely essential that there should be an actual duel, or, 
if there be one, that the accused should be present a t  it. If, in  his character 
of second, he actively participate in making preparations for the duel, as by 
cenveying the challenge or resI)onse, conducting the correspondence, arranging 
the preliminaries in connection with the second of the other party, providing 
the weapons, kc., he will bring himself within the description of "seconds or 
promoters of duels," as  employed in the Article?' 
Proof. Here, as  under the charge of sending a challenge, the admissions and 

material statements of the principals, a s  well a s  of the other second or seconds, 
h a ~ i n g  reference to the suhject of the duel, will be admissible in evidence 

against (or for)  the accused, as  illustrating the nature and intent of his 
921 acts.M The " duelling code " may also be put in.'proof, to indicate what 

acts and service pertain to the functions of a second. 
Defence. The accused may show in defence that  he consented to as

sume the role of second, for the purpose not of promoting but of preventing a 
duel by composing the strife or otherwise, and that he acted solely with this 
object. Or he may show that, having once consented to be second, he presently 
withdrew without having taken any part in preparing for a hostile meeting. 

CARRIERS. By the designation-" carriers of challenges to fight duels," '' 
the Article no doubt mainly contemplates persons other than seconds who convey 
invitations to fight duels from one party to another, though seconds who 
perform this office are, of course, chargeable as  carriers. 

To constitute the offence of the carrier, the carrying must be performed 
knowingly, i. e., the accused must b o w  that  the message is a challenge to 

"Samuel, 3877 390. And see O'Brien, 105. 
62 See Case of Lieut. Ivers, tried for requiring a non-commissioned ofecer to attend him 

as  a second. James, 227. 
6aCompare Corn. v. Boott, Thach., 394. 
MWhnrton, C. L., S 1778; 2 Bishop, C. P. 5 308; Corn. v. Boott, Thach., 392-3. 
9 It  is noticeable that carrier8 of acceptances are not specifically made punishable by 

this Article. One, however, carrying, knowlingly, an acceptance of a challenge would 
be chargeable under this Article as a promoter of a duel, or under Art. 62. In the 
criminal code of the District of Columbia, the carrying of an acceptance i s  made 
punishable in the same manner as the carrying of a challenge. (E.S., Mst. Col., 
Sec. 1164.) 
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fight a duel.F6 If the challenge is verbal, he can indeed scarcely but know its 
nature; i t  is therefore mostly in thg case of written challenges that specific 
proof of knowledge is required to be produced. In  proving knowledge, i t  is 
not necessary to show that the accused was informed of the character or con- 
tents of the paper by the sender: he may learn of it  from other persors; from 
having himself been present a t  the quarrel of the parties, or been acqueinted 
with the circunlstances of their difference or of their personal relations; from 
common report; or even from the manner and tone of the sender provided these 
were so significant that they could not reasonably be misunderstood." I t  is 
only essential that the carrier should have the knowledge before the carriage 

be completed. 
922 The offence is consummated by the deliaery of the challenge. We have 

seen that the offence of the challenger is co~npleted upon his putting the 
challenge in the way of being delivered, whether it  be actually delivered or 
not. But the carrier, to become amenable to the Article, must actually de- 
liver the challenge, for until he does so there is  a locus panitelztim, and, if he 
repents himself of his asbumed mission before it is fully performed, there is 
no carriage and he is not chargeable. I t  may be added that it  is not abso- 
lutely necessary that there should be a delivery to the-party in person: if, in 
his absence, the challenge be delivered, for him, to some person through 
whom i t  is reasonable to suppose that i t  will duly presently come into his 
hands, the carriage will be complete in law." 

PROMOTEBB OF DUELS. This i s  a general aesignation, including any per- 
son who, by stimulating the resentments of another, or by appeals to his pride, 
shame, sense of " honor " so called, or otherwise, (and whether by direct and 
pointed means or by covert insinuation,) purposely incites him to tender or to 
accept a challenge: or, in any way, other than by acting as  a second, o r  the 
carrier of a challenge, designedly furthers or contributes to the fighting of 
the duel. Promoters are  thus distinguished from seconds and such carriers; 
for though these are  in  effect promoters of duels, (acd might, without material 

error, be charged as  such.e0) they have a t  the same time a distinct and 
923 specific role, while that of the promoter proper is more general and not 

confined to any particular act or province. Carriers of acceptances are 
clearly promoters and so chargeable. 

m"Otherwise," observes Samuel, " h e  might be as  little culpable as  a n  ordlnary letter 
carrier, who cannot be presumed to understand the contents of the correspondence tha t  
passes, almost mechanically, through his hands." And see Hough, 199, 200; O'Brlen, 
107;U. S. v. Shackelford, 3 Cranch C., 178. 

See Hough, 184. 
ooThe term promoters " apphes to parties who, whether concerned or not in the matter 

of dispute, take any share in urging or provoking those implicated in i t  to send to one 
or the other a defiance to the field." Samuel, 394. This writer adds :-" The meddling 
and mischievous spirit whlcll is ready to  mingle itself in the misunderstandings and 
quarrels of others, is a s  often prejudicial to  the best interests of society as  the bad 
passions of individuals immediately and principallly engaged." And see, further, pp. 
394-5, a curious recital by the author of the forms in whlch such spirit may "inter
pose itself." See also the case of Lieut. Dillon and others, (Samuel, 396 ; Hough, 190 ; 
James, 545,) of whom i t  is said in the General Order of pubhcation that-"Their 
interfereme was equally uncalled for and unnecessary, and tended, not, a s  might have 
been expected, t o  settle the trivial diEerence which existed between their brother 
officers, but to magnify i ts  importance and to instigate them to the measure which has 
led to  so fatal a result" And see other cases of instigating and promoting, in James, 
397. 437. 

&Note the forms or charge in U. C. M. 0. 1:;0, Dept. of the Mo., 1872. 

200.See Hough, 6' 
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As i t  is not necessary, to complete the offence of the second or the carrim, 
 
that a duel should actually transpire; so, it  is not deemed absolutely essential 
 
to the offence of the prornoter that there should ensue a hostile meeting, or even 
 
that a challenge should pass between the parties. While there will ordinarily 
 
have been either a duel, or a formal challenging, where a case of promoting 
 
presents itself calling for specific charge under this A r t i ~ l e , ~  a all that 
is
 
requisite is  that the acts of the alleged promoter should have been done with 
 
the intention to induce or aid in inducing a duel, and should have had a 
 
direct tendency to induce one. The intentBa-where it exists-will in general 
 
be sufficiently presumable from the acts themselves without further evidence. 
 

CASES I N  WHICH ONE OF THE PRINCIPALS IS A CIVILIAN. Such. 
cases, i t  may be added, (by way of general remark applicable to the offences . 
of the three classes of persons above considered,) a re  clearly equally within 
the spirit and letter of the Article a s  are cases in which both principals are  
military persons.' 

COMNANDERS OF GUARDS. The Article further makes punishable " a s  
  
a challenger, any oncer or non-corn?nissioned oficer, comn~anding a guard, who, 
 
knowingly and willingl,y, suffers any person to go forth to fight a duel." The 
 
general term "any person" would appear to include civilians as  well a s  
  

military persons,"' and, anlong the latter, persons of any grade; so that a 
 
924 non-commissioned -officer or officer of inferior rank woulC be chargeable 
 

under the Article for suffering a superior officer of whatever rank " t o  
  
go forth," &c. The commander of the guard must not merely forbid the person 
 
to go forth from the post, station, &c., but.stop him, and by force if necessary: " 
 
if he neglects to do so, he commits the offence here desiguated. To com-

plete the criminal act or omission the accused must know that the inteut of 
 
the person, in going forth, is to fight a duel. Tlie source of the knowledge is 
 

. 	immaterial: " i t  is not necessary that the party should be seen to pass the 
g u a r d n M  If therefore the accused is shown to have received from reliable 
persons specific and-timely information of an intended goidg forth, which was 
in fact effected, and mhich he made no proper attempt to stop or prevent, he 
will justly be considered to have had the requisite knowledge, and be held 
amenable to trial ullder the A~ticle, provided the locality of the going forth was 
withiri the lines of his guard or conimand. 

THE DUTY IMPOSED BY THE LAST CLAUSE OF THE ARTICLE. 
Tlie injunction with which the Article concludes is, in substance, oilly declatory 
 
of the duty incumbent upon commanders in general to arrest and bring to 
 
trial military offenders. From the use, however, of the word "immediately" 
 
i t  is  evident that the design of the provision was to impress this obligation 
 
with especial emphasis, and to make i t  imperative upon -commanders to check 
 
a t  the outset any scheme or combination looking to a duel by the prompt ap- 
 

e' In the only precedent which the author has found of promoting, charged specifically 
 
as such and independently of seconding,--that published in G. 0 .  223, Dept. of the 
 
Mo., 1864,-therc was an actual duel, the cases of both principals being promulgated in 
 
the same Order. 
 

6aThaC this intent is the gist of the offence, see State v. Gibbons, 1 South., 49. 
 
And compare the allalogous cases of the common-law misdemeanor of endeavoring to 
 
provoke mother to send a challenge, referred to in 1 Russell, 297. The promoting of a 
 
challenging of ovze's self by the party addressed, (as  done in one of these cases-Rex v. 
 
Phillips, 6 East. 464,) would appear to be ns much within the general designation of the 
 
Article as  a promoting of the challenging of another. 
 

See O'Brien, 106. 
 
"Samuel, 388;  IIoogl~, 197 ; Id., (P.) ,  264; O'Brien, 106. 
 
"Hough, 197 ; Id.. (P.) ,  264. " 
 

@ Hough, (P.) 265. 
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prehension and prosecution of the principal offenders. A commander, there- 
 
fore, will properly perform his duty under the Article by placing under arrest 
 
without delay the party or parties concerned, and, where he is not himself em-

powered to convene a suitable court for their trial, by preferring charges against 
 
them for a violation of the 26th Article, and forwarding the same' to the proper 
 
superior: for the laite; i t  will re~i l l~io 
to order a court a s  soon as gracticnble. 

OBJECT AND EFFECT. The object of this Article, (which repeats 
925 almost word for word a provision of the Code of James 11,) is to "pro- 

tect and save the honor of oflicers and soldiers, who shall have the 
courage to refuse the acceptance of challer~ges, from every species of reproach. 
which might attend the refusal; " and, as  a most effective means of attaining 
this object, i t  punishes with dismissal any one who "upbraids "4,e. re
proaches, censures, inveighs against, stigmatizes-another for not entertaining 
ad invitation to fight a duel. The most familiar form indeed of upbraiding a t  
the period of the adoption of the Article was " posting" as  a coward, by means 
of a written or printed public notice,--an ofirnce still made punishable in 
the statntes especially of the older States. Th~:s, in the lams of M a ~ a c h u s e t t s , ~  
i t  is  prcvided that-"Whoever posts another, or in writing or print uses any 
rep,*oacl~fulor conteinptuous langcage co or concerning another, for not fighting 
a duel, or for not sending or accepting a challenge, shall be punished by im- 
prisonment," &c. 

I t  is quite clear, however, that the upbraiding intended by the Article need 
not be in writing, but may be oral as/ well.1° 

The offence committed is Inoreover equally within the Article whether the 
upbraider is the original challenger himself or some other person. An instance 
of upbraiding by the former is that charged in the case of Col. Sumnel-: where 
the officer who had tendered the challenge is alleged to have addressed the 
other party in the following terms :-" Sir : I received with great surprise your 
note of last evening, and have only to say to you that a man who could insult a 
brother officer from an official covert, and afterwards refuse to apologize, or to 

give him that satisfaction which he had a right to demand, is utterly 
926 unworthy of auy farther notice from me." This case also illustrates 

the point that, u n d d  the general provision of the Article, the upbraiding 
may be conveyed in a private communication as  well a s  expressed in some pub- 
l i c  manner. 

PBOOF. If the upbraiding was contained in a written communication, the 
same should be set out in full or in substance in the ~ h a r g e , ~  and proved by 
showing either that i t  is in the handwriting of the accused, or was written for 

Samuel, 402. 
"See the precedent of indictment for the offence of posting in 3 Cbitty, C.. L., 853. 

A pointed instance, in our military history, of posting, was that, in 1808, of John 
Randolph by Brig Gen. Wilkinson, who, when Randolph, after having unjuslly assailed 
him in Congress, refused to accept his challenge, posted him as a "prevaricating, base, 
cnlumnious scoundrel and coward." The leading case tried by court-martial is that of 
Ast 8urg. Todsen, who was convicted of posting a captain, who had refused him " satis
faction," as " Q liar and a coward." G. 0. 20 of 1826. 

0 General Stats. of Mass., c. 160 5 14. And see a similar statue of New Pork-3 Rev. 
Sts., 972;  also Act of Congress of Feb. 20, 1839, relating to the District of Columbia- 
R. S., Dist. of Col. § 1166. 

See case in G .  C. M. Q. 48, Dept. of the &lo., 1870;  also Lieut. Wood's case, Jarnes, 
752. 
a G. 0.2 of 1858. And see Lieut. Wood's case, am& 
 

See precedent in 3 Chitty, C. L,863. 
 1' 
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78 See Arts. 50 and 51 of that Code. 
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him and a t  his instance. Where it  is thus connected with the a'ccused as  his 
'personal act, ft will not be necessary to prove the actual receipt of the com- 
niunication by the party upbraided; i t  wiU be sufficieilt to show, as  in the 
case of sending a written challenge, that the accused duly put it  in the way of 
being properly forwarded to and received by such party. 

XIII.  THE TWENTY-NINTH AND THIRTIETH ARTICLES. 

[Redress of Wrongs in Regiments, &c.l 

HA^^. 29. Any oficer who thinks himself wrowged by the com.manding oiqicer 
of his regiment, and upon due application to such com?nander, is refused re
dress, ntau conzplain to the general commanding in  the State or  Territory 
wlrere such regiment is stationed. The general shall exanzine into said corn 
plaint and take proper measures for redressilzg the wrong complained o f ;  and 
he ahall, as soon as possible, transntit to the Department of W a r  a true state- 
rnent o f  such con~plaint, with the proceedings had thereon. 

"ART.30. Any soldier who thinks himself zoronged by anu olqicer may com- 
plain to the commanding olqicer o f  his regiment, who shall summon a regi
mental court-martial for the doing o f  justice to the complainant. Either party 
nzau appeal from such regimental court-mrtial to a general court-martial; 
bp t  if,upon such second hearing, the appeal appears to be groundless and vex
atious, the party appealing shall be punished at the discretion of said general 

CONSTRUCTION. This is  an antiquated pro~ision, '~  now of but slight sig- 
njficance, and may be very briefly treated. 

927 "Wronged." This undefined but general term is interpreted as  in- 
cluding any and all injuries or grievances that may be done or caused 

by a superior to an inferior officer in his military capacity or relation, and 
that are, a t  the'same time, properly susceptible o f  being remedied without a 
reeort to a trial by court-martial. Clode " enpresses the opinion, in regard to 
the corresponding British Article, that  its object is to provide for the " settle
ment of professional disputes; " and Hough," that it  relates to "matters of a 
professional or private nature." A more specific construction would be that  
the wrongs contemplated are  nlainly denials of rights or just privileges, or 
other arbitrary proceedings in contravention of military usage. 
"By t h e  commanding officer of his regiment.'? This description has been 

persistently retained from the original code, while in the corresponding British 
Article the more comprehensive term, "his  commanding officer," was after 
a time substituted. De Hart7'  was of opinion that our own Article should be 
held to apply to cases of wrongs received from any superior officer; that being 
a remedial statute i t  might properly be thus freely construed. But while such 
a statute is to be liberally interpreted as  to i ts  general provisions, its specific 
terms cannot be extended beyond their distinctive import; and the present 
Article, being expressly confined to cases of wrongs on the part of regimental 
con~inanders, must be held to have no wlder or other applicntiop. I t  wollld 
not therefore authorize a complaint on account of a wrong done by a post 

r= See Art. 57 of the Code of Jamea 11.

"M. I.., 70. 
 

Pnge 229. 
 
l a  Pnges 78, 253. 
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con~n~anderwho was not also regin~entrtl commander. The Article however 
merely indicates A routine of action, which may be, and in practice is, sub- 
stantially pursued in cases of complaints in general, with the difference only 
that it is commonly simplified by a more direct form of communication. 

PROCEDURE UNDER THE ARTICLE. This is in brief a s  follows. The 
aggrieved officer having first specifically applied in writing for redress to the 
regimental commander, and been refused, or granted but partial relief, com

plains by way of appeal, in writing, to the general commanding, (com- 
9% monly the department commander,) setting forth the facts of the case, 

and.stating the substance of the original application and its result. 
This conlplairit is properly transmitted through the regimental commander, who 
inakes such endorsement thereon, or communication therewith, as he may deem 
desirable, and the general is thus possessed of both sides of the controversy. 
If the regimental conlmander declines or unreasonably delays to forward the 
appeal, thepnicer is  authorized to transmit it  directly. Either the complainant 
or the regimental comn~ander may accompany his statenlent by affidavits or 
statements of other persons, or by documentary or other written evidence. 
The general will examine the statements, Cc., and consider the arguments, and, 
if he concludes that a wrong has been done, will proceed to redress the same, 
so far  a s  it  may be authorized and practicable for him to do so, issuing for the 
purpose the proper order or orders; and will therehpon render to the War De- 
partment the report indicated in the Article. If not empowered himself to 
afford redress, he will properly, in  his report, favorably commend the claim to 
the Secretary of War. On the other hand, if he considers that no wro.ng was 
done by the regimental commander, he will formally disallow the complaint, 
leaving the officer, if not satisfied, to appeal to higher authority.'' 

A regimental officer, i t  is  to be remarked, is  not required to pursue the 
routine outlined in ,this Article. Like any other officer, who has been refused 
redress for a supposed grievance by his con~n~anding officer, he may address an 
appeal through the proper channels directly to the Secretary of War, by whom 
i t  will conlmonly be referred to the chief of one of the staff corps, or to the 
division or degartnlent commander, Cc., for report, and in due course disposed 
of. This is  the more usual form of proceeding, the Article, as  such, being 
rarely availed of. 

THIRTIETHARTICLE. 

AN ZITADEQUATE PROVISION. This Article, which, (dating originally 
from the code of James 11,'") has not been materially modified since 

929- 1806, is also a provision of comparatively slight value in the code. It 
entitles indeed a soldier, " who thinks himself wronged by any officer," 

to a hearing before a court of his regiment, and, if he is not satisfied with 
the result, to a n  appeal to a higher court; but the remedy is practically limited 
to cases arising in regiments; the courts, so f a r  as  relates to the matter of 
redress, are merely investigating bodies without defined powers; and the 
drticle fails to indicate what classes of wrongs they may consider, or what 
authority may be exercised by commanders in carrying out their conclusions. 
Moreover, the efiect of the threat contained in ,the last clause of the Article 

v7 On the.genera1 subject ot the legal eflect of this Article and the procedure under it, 
the student is referred to Snmuel, 499-503; Simmons 1 369-371; Hough, 229, 236;  
Stocqueler's " British Officer," 236 ; Clode, M. L., 79 ; Maltby, 147 ; O'Brien, 121-2, 307; 
De Hart, 78, 253-6; BenPt, 170-2 ; G.0. 1 oi i856. 

See Arts. 50 and 51 of that Code. 
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must rather be to digcourage soldiers from seeking relief under it. I t  has 
thus been found inadequate in practice, and is comparatively rarely availed of. 
Rather than resort to the cumbrous and precarious proceedings which it  
provides, enlisted men prefer in general to address their claims, through the 
proper channels, to t*e Department Commander or Secretary of 'War, for 
authoritative and final adjustment. 

CONSTRUCTION-LL Who th inks  himself wronged." In  the absence of 
any definition of this term in the Article, the authorities have construed it  
as  referring mainly to such wrongs as  result from mistake of fact, misappre- 
hension of law, or want of judgment on the part of the officer in regard to 
some matter connected with the "internal economy," a s  SamuelT9 expresses it, 
of the command. Errors in the accounts of the soldier, as  in denying to him 
a right to pay o r  to  an allowance, pecuniary or otherwise, to which be is en
titled, or in entering stoppages against him to which he should not be sub- 
jected, are  held to be peculiarly of the class of " wrongs" for which redress 
is intended to be here afforded." So, such grievances a s  the imposition of un- 
reasonable a r r e ~ t , ~  the assigning of improper duties, the enjoining of excessive 
work or service, the withholding of customary privileges, may, i t  is believed, 
sometimes be sought to be remedied by this proceeding, where the fault of the 
officer consists in  a misapprehension of facts or lack of discretion rather than 

in an intention to injure or oppress. 
930 But where the act of the officer, a s  complained of, amounts clearly to 

a specific military ofjettee, i t  callnot in general properly become the basis 
of a coqplaint under this Article. The regimental court here authorized can 
neither t r y  nor punish.; and in. assuming to pass judicially upon a military 
~ffence,it would be transcending altogether i ts  provin~e. '~ 

The Article is also held to include only grievances which are  personal to the 
soldier, and therefore not such acts as merely affect discipline in general;" 
and further, and especially, to contemplate such wrongs only as  are  susceptible 
of being speczficalll~ redressed by the regimental commander, in the due course 
of military administration." Thus a wrong consisting in the denial of a sub- 
stantial right which may be restored as  such, or in the in~position of a liability 
which may be specifically done away with, would be within the purview of the 
Article: otherwise, where it consists in an injury which is not practicable to 
undo, and for which no satisfaction can be afforded other than the moral 
satisfaction experienced from the infliction of a punishment upon the offender. 

B y  a n y  officer." While this general term may be held to include officers 
of whatever rank, and whelher or not of the same company or regiment as  the 

Page ,504. 
80 IIough, 230 ; G. 0. 13 of 1543 ; Macomb 90 ; O'Urien, 127 ; DeHart, 258. 
81 G. 0. 18 of 1843 ; O'Brien, 127, 129. 

See Adye, 105 ; Tytler, 336 ; Samuel, 505-6 ; Simmons 8 342 ; Macomb, 90 ; O'Brien, 
123, 128, 129, 287;  Maltby, 133;  De Hart, 257, 265;  G. 0. 13 of 1843; 1 Opins. At. 
Gen., 167. Simmons writes: " It would not be competent to a regimental court, thus 
summoned, to enter upon an inqulry as  to a charge of tyranny and oppression, or ill 
treatment, brought forward against the captain or officer commanding a company." 
In  the leading case, in our law, ol  Private Delap, ( G .  0. 13  of 1843,) the Secretary of 
War expressly held tha t  a striking of a soldier by an oficer was not of the class 
of wrongs which could properly t,e made the subject of a complaint under the present 
article. The action in Blynn's cnse, (G. 0. 5, Hdqrs. 13th Infy., 1874,) where such a 
striking was investigated by a regimental court under this Article, (though supported 
by an early case in G. 0. 5 of 1827,) must thus be regarded a s  erroneous. 

as See Sa~ncel ,  504-5 ; O'Brien, 123. 
64 " I t  is evidently a personal wrong of such a nature as  is capable of redreas that  the 

Article has in view." Samuel, 505. And see O'Bden, 123. 
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cornplajnant, i t  is to be gathered and text thefrom the h i s t ~ r y , ~  of 
931 Article that it  was therein contemplated. that it. would be mninly- the acts 

of cawpany officers and especially cornpanfj cotnmanders for which re
dress w-ould be sought. I t  would seem indeed that the officer, equally as  the 
complainant, should be within the command of the regimental commander, since 
atherwise the latter could not give eflect to a specific recommendation made by 
the regimental court. It need scarcely be remarked that the " officer" must 
be in the arw~y , - i .  e., must not have resigned, been dismissed, &c.,-at the time 
the complaint is presented and heard; otherwise it  cannot be entertained. 

"May complain to  t h e  commanding officer of h i s  regiment." These 
words, and those which immediately follow, indicate that the present Article, 
like the last, is restricted in its application to cases arising in regiments. A 
regimental commander alone ean entertain a complaint and summon a court 
urder the Article: a post commander, where he is not also regimental com
mander, cannot legally exercise the authority. 
"Who shal l  summon a regimental court-martial." This provision is con

strued by the authorities a s  making it  c6mpulsory upon the commander to 
convene the court, and entitling the complainant, a s  of right, to have it,ordered: 
i t  is  held that the commander has no discfetion in the matter, but that he is  
in  all cases obliged to assemble the court within a reasonable time after re- 
ceiving the ~omplaint.~'  The general injunction, however, of the Article is to 
be viewed a s  subject to the condition that the matter of the complaint be 
within i ts  purview : if the wrong complained of is not one which the regimental 
court is competent to entertain, the commander will properly decline to con
vene it. 

The "regimental court" here indicated is, i t  should be remarked, not 
properly a c o u ~ ta t  all, I t  does not try a n  accused upon a charge of a military 

offence, nor does i t  acquit, convict, or sentence. I t  merely, a s  has already 
932 been noticed, investigates and expresses an opinion, and thus, though 

distinct from either, resembles a court of inquiry or board much more 
nearly than a court-martial." 

"For  t h e  doing of justice to  t h e  complainant." Inasmuch as  the so-
called " court" provided by the Article has not the powers of a court, and a s  
no regimental court is  in  any event empowered to try a commissioned officer, 
i t  is  clear that  the "doing of justice" here contemplated cannot consist, the 
complaint being sustained, in the awarding of a penalty in any form whatever. 
To require the officer, for example, to pay a fine or make an apology, would be 
a s  @reign to the legal province of the court as  i t  would be for it  to impose upon 
him the punishmdnt of confinement. Moreover, being itself without executive 
authority, i t  cannot compel or order the officer to redress the grievance suf- 
fered, restore the right denied, or otherwise rehabilitate or compensate the com- 

86 I n  the Article of 1806, the designation was-" by his captain or  other oflcer;" i. e., a s  
the earlier authorities seem generally to have construed i t ,  other officer of the com
pany, or  a t  least the regiment. See Q. 0. 13 of 1843; De Hart, 258-264. But see 
O'Brien. 127-8. 

8 B i ' T h i ~provision is imperative and compulsory. It is not a matter of favor or  dis
cretion but of right, and is strictly em debito justicice." 1 Opins. At. Gen., 167. " The 
commanding odicer of the regiment has no discretion to exercise, but is absolutely obliged 
to assemble a regimental court-martial forthwith, or in such reasonable time as the case 
may admit." Samuel, 505. And see Simmons 8 341 ; O'Brien, 123; De Hart, 264. 

NMacomb, (p. 90,)in comparing this court to a court of inquiry, adds-" or i t  may 
be viewed as an arbitration or board callhd on to  adjust and settle any differences arising 
in the settlement of accounts between the captain and his men." And see I Opins. At. 
Gen., 167; Maltby, 134; De Hart, 258. In  the British Articles a regimental court of 
inquiry was substituted for the regimental court-martial, in  1860. Simmons 0.341: as 
to the present law, see Army Act 5 43. 
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plainant." I n  the absence, therefore, of any indication in the Article as  to the 
form of the doing of justice by the court, it is clear that it  can, regularly, con- 
sist only in the expression of :m opinion to the effect that the complaint is 
sustained and that the wrong complained of should be redressed in a certain 
mode specified, or--on the other hand-that the complaint is not sustained and 
no substantial w r w g  has been s~f fe red .~ '  This conclusion being duly approved 
by the regimental commander, and neither party appealing, the proper orders 
for effectuating such conclusion are  issued by the covnmander and " justice " is 

thus done in the cascw 
933 "Either  par ty  m a y  appeal,'' &c. I t  is  agreed by the authorities that 

an absolute right of appeal is here conveyed: that either party not 
acquiescing in the determination of the court is entitled to have ordered a 
further hearing by a general court-martial." No time being specified within 
which the right shall be asserted, the general rule of reasonableness is to be 
applied, and an appeal not claimed within a reasonable time ma.y in general 
be regarded as  waived.= 

' L  u p o n  such second hearing." The term "hearing " is well employed, since 
the pro.ceeding before the general court is no more a trial in the legal sense 
of the word than that  which has taken place before the regimental court, but 
is simply a re-presentation of the case before a body of superior degree and 
numbers. The details of the hearing and the action of the court thereon will 
be referred to under the head of the " Procedure." 
"If * * * t h e  appeal appears to  be groundless and  vexatious, the  

p a r t y  appealing shal l  be punished a t  t h e  discretion of said general court- 
martial." A " groundless" appeal nlay be said to be one without any sub- 
stantial foundation: if an appeal have any material reason or merit, how- 
ever slight, i t  cannot be said to be groundless. A "vexatious" appeal would 
be one characterized by a malevolent or litigious spirit, or taken with the 
intent of annoying the opposite party or delaying the redress due him, or one 

so entirely without probable cause or reasonable ground that to persist 
934 in the proceeding can result in nothing but embarrassment and trouble 

to the adversary hnd to the military authoritiesD1 

""The couit a re  armed with no authority t o  award the restitution of any rights of 
which the  individual has  been deprived." Hough, 241. And see Maltby, 133. 

See Samuel, 505 ; Tytler, 336 ; Slmmons 5 342 ; Mawmb, 67, 90 ; O'Brien, 123 ; De 
Har t ,  265. 

""The  colonel or  commanding offlcer, who appoints the  r e g l m n t a l  court, will have to  
see, if he  approves the  same, t h a t  the  decision be carried into execution." Samuel, 506. 
"I t  will then be the  duty of t h e  commanding offlcer of the  regiment to  see the restitution 
of the  rights of the  par ty  complaining, or  justice done him." Hodgh, 240. ~ n dsee 
O'Brien, 128;  De Har t ,  265. 

""E i the r  par ty  has  an absolute right of appeal." De Hart ,  265. And see O'Brien, 
286:  Maltby, 135;  Macomb, 8 0 ;  Tgtler, 335. Note also, In this connection, the  re
marks oP Gen. Augu:, in  G. C. M. 0. 60, Dept. of the  Mo., 1884. a s  follows :-"The 
right of appeal from a n  immediate commander to  a superior one i s  the right of every 
officer or soldier !n the  .Army, and ought to  be maintained untrammelled by fear of 
any resentment on the  pa r t  of the  offlcer whose acts or  decisions a re  thus  either ex
pressly or impliedly questioned. To throw any impediment in the  way of such appeal 

,
or  to  vlsit i t s  exercise with confinement or threat  of punishment, in  the  opinion of the  
Commanding General, does violence alike to  discipline, justice and good order in  the  
Army." 

*'!Though no period is laid down within which' a n  appeal should be made, i t  i s  
clear tha t  i t  cught to  be brought a s  so011 af ter  the  publication of the  regimental court- 
martial as possible; for some of the  witnesqes may die, or be absent, and thus, in  
same cases, render the  t r ia l  impracticable." Hough (P.) 770. 

= T h e  mere fact  t h a t  a n  appeal has not been successful will not properly render the  
par ty  amenable to  punishment, since he may have proceeded honestly and in good 
faith, or  have tailed only because c f  the  absence of material testimony, See Samuel, 
607-9 ; Hough, 241 ; O'Brien, 124 ; De Hart ,  266. 
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Even in awarding the punishment authorized by the Article, the court does 
not exercise the power of sentence as  upon a trial. The authority employed 
rather resembles that resorted to by judicial tribunals for the punishment of 
contempts, and the appropriate penalty will therefore in general b e t o  be 
reprimanded or to make an apology, or, in a graver case, to be confined or to 
forfeit pay, or both, for a limited period. 

. PROCEDURE. The procedure under the Article may be briefiy described 
as  follows : The soldier addresses his compliiint in wrjting, preferably throngh his 
ccJinpxny commander, to the regimental commander, setting forth the particulars 
nf his grievance or grievances. It is the sentiment of the authorities that where 
several soldiers have the same grievance, they- should not be permitted to 
combine in a joint complaint," since to allow this would be to encourage a 
mutinous or insubordinate feeling, but that separateLand individual complaints 
only should be entertained.'' Upon the receipt of the commi~nication, the com- 
mander convenes the regimental court, stating in the order the purpose for 
which it  is assembled. No arrest is made of the officer whose act is com
plained of.w Both parties appear---or may appear if they see fit; their pres- 
ence is not absolutely necessary-before the court, (with counsel if desired,) 
and both are permitted to exercise the righi of challenge through the judge 
advocate." The complai~lant produces his witnesses or other testimony, and 
the officer, if he sees fit, follows with a defence or explanation and proofs. 

Either party mey be sworn and testify if he desires. Each has the same ' 

935 right of cross-examination a s  a t  a trial. Each may present a closing 
statement or argument. The court then clears, deliberates, and frames . 

i ts conclusion to the effect that the complaint either is or is not substanti
ated, with a further designation-if i t  be held sustained--of the particular form 
of relief which, in the opinion of the court, should be extended. The pro- 
ceedings are  then reported to the regimental commander, who, if he approve 
the s a m e a s  he can scarcely fail to  do if they are legal and reasonable-- 
will issue the prgper order for ca-rrying into effect the determination of the 
court." 

If an appeal be taken, tbe appellant applies through the regular channels to  
the department or other proper commander for x general court-martial, which 
is  thereupon ordered (and composed of new officers?) and before which the 
proceedings are  similar to those before the regimental court, except that, if the 
officer be the appellant, he now takes the initiative, is first heard, kc. The 
investigation is  now pursued de noro, and upon independent testimony. The 
evidence introduced may be the same a s  or different from that introduced a t  
the first hearing, but it  is now offered as  original and precisely as  if it had 
not been before presented. By the consent of parties, indeed, the-record of 
testimony recei-led by the regimei~tal court may be admitted before the gen- 
eral court; but the latter 

-
court censiders the evidence and maites up its 

M "  A s  by signing a round robin, or any other paper, s ta t ing a general complaint.'' 
Hough, 240. 

=See Samuel, 504 ; Simmons 8 372;  Hough, 240;  O'Rrien, 123 ; De Hart ,  267. 
98 Such action a t  tb is  stage would he " i r regular  and premature." 1 Opins. At. Cen., 

168. 
 
EIough, (P.) 766 ; Hughes, 106 ; De Hart ,  269 ; Coppee, 92-3. 
 

98In J Q n n ' s  case, heretofore noted, the commander, in npproving the  proceedings, 
ordered t h a t  unless the captain, ( the  complaint against whom had been sustained,) 
should appeal to a general court hy a ccrtain date designated, the  specific? redress in- 
dicated by the  court sho111d be afforded. 

MThe members of the second court are  slmilarly subject to  challenge. Tha t  i t  i s  
valid giound fo r  challenging s member of the  generhl court t h a t  he  was a member' 
of the regimental court, had been noticed in Chapter XIV. 
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Page 544. 
a Page 286. And qe? O'Brien, 93. 
a See Hough, 286. 
' " The absencc without lcavc coutfmplater! 
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opinion entirely independently o f  the action o f  the regimental- court and nn
affected by it. The  opinion i s  t o  the ef fect  that the appeal i s  or i s  not sus
tained,-that the conclusion o f  the regimental court is either affirmed or over- 
ruled,-with such additional expression o f  views as to  the merits o f  the case 
as may be deemed desirable. I f  the appeal be found "groundless and vexa
tions," an appropriate punishment i s  adjudged. The  proceedings are then 
finally- acted upon by the commander, and his action is duly pronlulgated in  

Orders. An officer or soldier Tvho neglects t o  abide by or comply with 
936 the orders o f  a regimental or superior commander duly issued for the 

purpose o f  effectuating the decision o f  a regimental or general court as- 
sembled under the present Article, is liable t o  charges and trial as an 
offender against military discipline. 

For reasons above indicated, i t  is believed that both these Articles may be 
dropped from the Code without prejudice to  the service. As already remarked, 
a resort to  either as a remedial statute is most unfrequent in practice. 

XIV. T H E  THIRTY-FIRST,  THIRTY-SECOND, THIRTY-THIRD,  T H I R T Y -  
  
FOURTH, THIRTY-FIFTH,  THIRTY-SIXTH,  THIRTY-  
  

SEVENTH AND FORTIETH ARTICLES. 
  

[Unauthorized Absences and other illinor Offences.] 

"BRT.  31. Any oiqicer or soldier who lies out o f  his quarters, garrison, or 
camp, withozct leave from his superior ofleer, shall be punished as a court-
martial may direct. 

" A R T .32. Any soldier who absents himself from his troop, Battery, conbpany, 
or detachment, without leave from his commanding o m e r ,  shall be punished as 
a court-martial may direct. 

" A R T .33. Any oiqicer or soldier who fails, except when prevented by sickness 
or other necessity, to repair, at the fixed time, to the place o f  pn.ra.de, exercise, 
or ot7ier rendezvous appointed by his commanding oiqicer, or goes from the same, 
without leave from his commanding oiqicer, before he is dismissed or relieved. 
shall be punished as a court-martial may direct. 

"ART.  34. Any soldier who is found one mile from camp, without leave i n  
writing from his commanding oiqicer, shall be punished as a court-mal-tial may 
direct. 

" A R T .35. Any soldier who fails to retire to  his quarters or tent at the beat- 
ing of retreat, shall be punished according to the nature of his offence. 

" A R T .36. No soldier belonging to any regiment, troop, battery, or company, 
shall hire another to do his dutu for him, or be excused from duty, except in  
cases o f  sickness, disability, or leave o f  absence. Every such soldier found 
guilty o f  hiring his duty, and the person so hired to  do another's duty, shall be 
punished as a court-martzal may direct. 

"ABT.37. Every non-commissioned oiqicer who connives at such hiring 
937 of duty shall be reduced. Every oficer who knows and allows such 

practices shall be punished as a court-martzal maw dzrect." 
"ART.40. Any ofleer or soldier who quits guard, platoon, or division, without 

leave from his superior oflcer, except in  a case o f  urgelzt necessity, shall be 
gunisi~ed as a court-ntclrtial may di~cct." 

THIRTY-FIRSTARTICLE. 

GENERAL EFFECT AND CONSTRUCTION. The  offence particularized 
in this prudent but antiquated' Article, (which i s  derived from Art. 27 o f  the 
Code o f  James 11,) consists in the unauthorized sleeping or retiring for the 

http:"ART.32
http:"ART.33
http:"ART.35
http:"ART.36
http:"ABT.37
http:"ART.40
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night, (or some considernhle portion of the same,) .a t  a dwelling-house, inn, or 
other lodging or place, situated outside-the distance is immaterial-of the 
proper limits of the camp, post, kc., a t  which the offender is stationed or 
quartered. The bad example a s  well as  the hazard attending such an offence, 
when committed by oficeri serving with troops in time of war, must be ob- 
~ i o u s . ' ~At awu time, it  is  a species of absenteeism on their part, which, if 
often indulged in, musr tend to destro7 the rapport which should exist between 
officer and men, and to loosen the bonds of military clisci1)line. The unsteadying 
effect of such a practice, jr permitted to soldiers, neeil not be enlarged upon. 
Barnuel' refers to it  as  being an offence--" to the injury of the civil neighbor- 
hood and the corruption of the morals and discipline of the camp;" and 
'Hough' observes-" On service, it  is particularly required that all should sleep 
in their own ,beds, that they may be easily called out in case of need." 

The " snperior officer," without whose leave the act cannot: be excused, will, 
as  a general rule, properly be the commander of the regiment, detachment, 

post,, PEcP The "leare," to constitute a defence in the case of an officer, 
938 need only be a verbal one: in the case of a soldier, i t  should, in view of 

the terms of Art. 34, be io writing, where the place a t  which he is to  
'be allowed to pass the night is distant a mile or more from the camp or  
quarters. 

THIRTY-SECONDARTICLE. 

NATURE OF THE OFFENCE. This Article makes punishable the offence 
of absence witl~out leave in genernl, in contradistinction to certain special 
forms of such absence which are  made the subjects of other Articles, and 
especially Arts. 31. 33, 34 and 40.' Where the absence involves a violatioll of 
either of these Articles, a charge under such Article may well be joined with 
the charge under Art. 32. The absence here contemplated may be ,one un- 
authorized ab initw, or one which consists in not duly returning a t  the ex
piration of a pass or furlough. The Article, it will be obse~:ved, refers only 
to soldiers. Ab3ence without leave by an oipicer is not made punishahle i n .  
the code a s  a specific offence, and is therefore in general to be charged under 
Art. 62. 

PBBOF. That the absence was "without leave" shauld be proved affirrna- 
tively; i t  cannot in general properly be presumed from the mere fact of ab
sence.9That the absence was unauthorized should be shown by 'some witness 
or witnesses-as the commanding officer, a cornpany officer, a first sergeant, 
kc.-personally cognizsnt of the fact. The statement of a witness that- . the 

lWSee the case published in G. 0. 23, Dept. of the Ohio, 1864, of an officer convicted 
of an aggravated violation of Chis Article,-in tha t  he " did lie out of quarters, a t  a 
dlstance of four miles more or less from his command, without the knowledge or consent 
of his commanding officer, a t  a t h e  when tho presence cf every officer was required a t  
his pmt, the enemy being supposed to be in close pl'oximity, and did not return until a n  
advaneed hour on the follolving morning, his regiment h a ~ i n g  marched during his 
absence." 

1 Page 544. 
=Page  286. And ~ e eO'Brien, 93. 
8 See Hough, 286. 
4 "  The absence without leave, contemplated by .4rt. 32 is an absence from camp, post, 

or station. Absence from roll-call is a mere. neglect of duty, not a technical absence 
without leave under this Article." G. 0. 18, 24, Fifth Mil. Dist., 1868. 

d ~ nG. 0. 292 of 1863, the Secretary of War, i n  disapproving certain proceedings, 
says:-" The accused was tried for absence without leave, but there i s  no evidence 
whatever of an unn~thorized absence, it not appearing but tha t  he might have ab
sented himself with full authority." 
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18 See cases in G. C. A1. 0. 1, 32, 66, 83, o 

specifications,) of 1891 ; Do. 44, 62, 71, 99, (nir 
26, 93, of 1893. 
l7 Page 548. And see O'Brien, 94. 

Page 548. 
Is g 183. And see Samuel, 543. 
* I t  comes from Art. 20 of .Tames iI.  

Pages 542-3. And see O'Brlen, 93. 
" See Hough, 285. 

Page 287. 
Y Page 545-6. And see O'Brien, 94. 
" Page 546-7. 
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accused was "reported" absent without leave would be hearsay and insnf- 
ficient. Similarly would an entry on a morning report book or muster-roll, 
that the soldier was absent without authority a t  a certain time, be quite in- 
sufficient as  legal evidence of the fact, since it  would amount to a charge only 
of the offence? 

939 DEFENCE. It will be a good defence that the party, while absent on 
pass or furlough, was prevented from returning a t  the proper time by 

sickness or other disability," but to establish this excuse medical testiniony 
will generaliy be required. That the accused was involuntarily detained by 
the force of the elements, the action of the civil authority, the operations of 
the enemy, or by bei-ng taken prisoner by the latter, may also constitute a 
valid defence;' but where he has once deliberately absented himself without 
authority, the fact that he was detained away longer than he had intended by 
some agency beyond his control, will be no. sufficient answer to the accusation. 

PUNISHMENT. The brief unauthorized absences of soldiers are, in time 
of peace, niost comlnonly referred for trial to inferior courts by which they 
a re  usually visited with a small forfeiture of pay or other light sentence. The 
otience, however, may be aggravateC and thus call for a serious punishment; 
as. for examl~le, where the absence was long protracted; or where the soldier, 
in absenting himself, has abandoned an important duty; or where the offence 
was committed in time of war, when, in the words of Attorney General Legare, 
L' the absence falls, in contemplation of law, little short of desertion." 

CONSEQUENCES BY OPERATION OF LAW. Upon absence without 
leave, as  upon desertion, there are  entailed, by operation of law, certain con- 
sequences, declared in par. 132 of the Arn~y Regulations? as  follows:-"An 
enlisted man who absents himself from his post or company, without authority. 
shall forfeit all pay and allo~vances accruing during such absence, and, upon 
conviction by court-martial, make good the time lost." " 

EFFECT AND CONSTRUCTION. This Article, In its first clause, en- 
940 joins the punctual attendance of officer and soldier a t  parade, drill, 

guard, inspection, roll-calls, muster, or other exercise, duty, or ceremony 
of the camp or station, a s  also a t  any other glace a t  which he may be 
ordered to report himself a s  one of a body. The words-" or other rendez
vous," &c., says Hough,'? "mean any place appointed," by the proper com
mander, "for  the assembly of oficers, non-commissioned officers, or soldiers 
for any duty;  " as, for example, the place fixed for recitations by officers? the 
place appointed for gymnasium practice: the riding-hall a t  the Military 

'In a case in G. C. M. 0 .  10, Dept. of the Platte, 1874, a conviction of absence 
~dthout  leave was disapproved by Gen. 0rd.-" because the only evidence of guilt is ~ h c  
statement of a witness that the accused was 'reported' absent for a certain time, but 
there is no evidence to show who 'reported' him, or that the report was true." 

r Samuel, 338 ; O'Brien, 92-3. 
8 See authorities cited in last note. 
OOpins. At. Gen, 695. And see Lieut. Asqulth's case, 1x1 G. 0. 43 of 1832. 

As amended by G. 0 .  69 of 1891. , 
11 It is added, however,-"An absence without leave of less than one day shall not 

be noted upon the muster and pay rolls." 
*Page 288. 

C. M. 0 .  42 of 1888. 
 
M G .  C. M. 0.109 of 1891. 
 
1". 
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Academy.16 The instances of trials under this Article, though not a s  numer- 
ous as  those under Art. 32, are not unfrequent in practice." 

The offence of "failing to appear a t  the fixed time," &c., may consist either 
in non-attending or attending tardily. The excuse of sickness should, of 
course, as  remarked by Samuel," he made out by the testiniony of a medical 
officer. I n  the case of the offence, specified in  the second clause of the Ar- 
ticle, of " going from " the place of exercise or assembly, " nothing," Samuel 
observes, "will serve as  a defence .but the absolute leave of the commanding 
officer." " 

THIRTY-FOURTHABTICLE. 

PURPOSE AND EFFECT. This Article, says Simmons,lo " i s  of very 
ancient standing," and appears to have been framed chiefly to prevent maraud- 
ing, by checking inclination to straggle a t  great distances from camp during 
the time soldiers may be unemployed, and when they may be lawfully absent." 
Samuel observes" that " a  mile is  mentioned a s  a convenient place, probably, 

for all purposes of exercise and refreshment. But," he adds, "though 
941 this is the prescr~bed limit beyond which soldiers cannot pass without 

particular permission, it  does not follow that they may not be guilty 
of a military offence, being found a t  a less distance from the camp than the 
point described in the Article; since it  is clear that  no one has a right at 
any time to leave his place, or the ordinarily fixed bounds, without leave from 
his officer." I t  is  only, however, where the distance is a t  least a mile from 
the limits of the camp or line of sentinels that the permission must be in  
writing: where the distance is less than a mile the authority may be verbal 
merely.22 In  other words ,the distance of a mile may be regarded a s  fixing 
the limits within which, a s  a general rule, a mere verbal authority to be absent 
shall be legally operative in the case of a soldier. 

PURPOSE AND EFFECT. The " retirement " here indicated, says Hough,= 
is  that "of soldiers to their usual place of rest for the night; to insure which 
the names of the men of each company are called over a t  retreat-beating." 
"The Article," observes Sani~~el,'' " is  calculated to secure the regular and 
orderly return of men to the posts wherein they are  or ought to be found for 
the night, thus keeping the forees together to act on any emergent occasion. 
* * * The return of troops to their quarters at a reasonable time," he 
adds, "has  another advantage: it  gives an habit of retirement to rest a t  an 
early hour, inducing to the refreshment and health of the soldiery." The same 
writer cites, further? from Sutclibe's "Combination " the following old order 

' 
which, in its spirit, is  applicable to the army a t  all times:-" All manner of 

1 6 6 .  C. M. 0. 66 of 1890. 
16 See cases in G. C. M. 0 .  1, 32, 66, 83, of 1890; Do. 17, 35, 52. 104, 109, (slx 

specifications,) of 1891 ; Do. 44, 62, 71, 99, (nine specifications,) 103, of 1892; Do. 7, 9, 
26. 93, of 1893. 

17 Page 548. And see O'Brien, 94. 
18 Page 548. 
19 5 183. And see Samuel, 543. 

It  comes from Art. 20 of .Tames CI. 
%Pages 542-3. And see O'Brien, 93. 
*See Hough, 285. 
"Page 287. 
a4 Page 545-6. And see O'Brien, 94. 

Page 546-7. 
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- - 
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I 
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XV. THE THIRTY-El 

[Drunkenness o 

" BBT. 38. Any oficer who is found drunk 
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such punishment as a court-martial may d i ~  
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ORIGIN. This provision, of which 'the 
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sentinels, to Art. 51 of the Code of Gustavur 

CONSTRUCTION. The principal quest 
Article have been raised upon the meaning I 
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-"G. 0. 71, Second Mil. Dist., 1867. 
" G .  0. 48, Dept. of Ark., 1864. 
=See Hough, 292. 
"See G. 0 .  48, Dept. of Ark., 1864. 

Samuel, 561 ; O'Brien, 136. 
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nersons within the cam^ or -garrison, after the watch is set, shall repair t o  ,r 

their quarters and there use silence that every Inan may rest. All stragglers 
and tumoltuous persons, thrtt a re  taken abroad after that time, shall be 
committed to prison, and there abide until their cause be examined by the 
officers of justice, and order taken for their punishment or dismissing." 

I n  our service the "retreat"  is usually beaten by drum or sounded by 
bugle, a t  sunset. 

THIRTY-SIXTHABTICLE. 

942 NATURE OF T H E  O F F E N C E c H i r i n g  t o  do duty. Of the provi- 
sion on this subject in the original British Article, Samuel writes," that  

it was "framed for the purpose of obviating a n  abuse which had for some 
time previously prevailed, and in a very notorious degree, among soldiers 
quartered in the metropolis or its vicinity, who, being able to find there constant 
and more profitable employment than in the military service of the country, 
in work or labor on the Thames, or in the numerous yards and wharfs upon 
its banks, engaged their comrades to undertake, for a certain proportion of 
pay, the particular routine of military duty which they would otherwise be 
obliged to perform." 

The consideration paid or given, or agreed to be paid or given-whether 
pecuniary or o t h e r w i s e f o r  the doing of the duty by the party hired, is of 
course immaterial." 

The offence indicated is  a rare  one in our service. I n  an Order of the 
Department of the Missourim is published a case of a soldier convicted of a 
violation of this Article in hiring another enlisted man to walk his post a s  a 
sentinel, while the accused took occasion to desert-an instance which forcibly 
illustrates the use of the prohibition of the Article. 

Being excused from duty. This offence consists in procuring one's self to 
be excused from a military duty for any cause other than those specified in 
the Article, or. upon a false pretence of the existence of one of these causes. 
The " sickness " or " disability " which shall constitute an excuse from duty 
will of Course, a s  a general rule, properly be established by the testimony or  
certificate of a medical officer of the commanfl or of the army. 

PURPOSE AND EFFECT. According to Samuel,' this Article, which is 
supplementary to that  last considered, was evoked by the existence of a 

943 practice, on the part of ofllcers a t  a n  early period, of consenting to the 
hiring of duty, upon the condition of receiving a pecuniary consideration, 

to be derived from deductions from the soldier's "pay or profits." 
If, as  says Hough," such a practice were sanctioned, two men would in  fact 

be required to perform the duty assigned to one. 
This and the previous Article, besides being judicious rules of discipline, 

illustrate one of the aims of the military law, as a law not only of justice but 
of honor, vix. to preclude the subsisting of anything like a mercenary transac- 
tion or relation between officers and enlisted men. 

Ze Page 549. 
 
n See Hough, 290. 
 
" G. 0.90 of 1667. 
 
*Page 549. 
 
-Page 281. 
 



K AND PRECEDENTS. 

3n, after the watch is set, shall repair to  
? that every man may rest. All stragglers 

taken abroad after that time, shall be 
ide until their cause be examined by the 
for their punisnment or dismissing." 
; usually beaten by drum or sounded by 

N C E G H i r i n g  t o  do duty. Of the provi- 
iginal British Article, Samuel writes? that  
f obviating an abuse which had for some 
a very notorious degree, among soldiers 

:inity, who, being able to 6nd there constant 
an in the military service of the country, 
r in the numerous yards and wharfs upon 
to undertake, for a certain proportion of 

tary duty which they would otherwise be 

, or agreed to be paid or given-whether 
king of the duty by the party hired, is of 

one in our service. In  a n  Order of the 
tblished a case of ft soldier convicted of a 
inother enlisted man to walk his post a s  a 
asion to desert-an instance which forcibly 
n of the Article. 
s offence consists in procuring one's self to 
or any cause other than those specified in 
ce of the existence of one of these causes. 
hich shall constitute an excuse from duty 
roperly be established by the testimony or 
le  command or of the army. 

cording to Samuel," this Article, which is 
~nsidered, was evoked by the existence of a 
,rs a t  an early period, of consenting to the 
ition of receiving a pecuniary consideration, 
I the soldier's "pay or profits." 
ce were sanctioned, two men would i n  fact 
signed to one. 
,esides being judicious rules of discipline, 
litary law, as a law not only of justice but 
sting of anything like a mercenary transac- 
1 enlisted men. 

MILITARY LAW AND PRECEDENTS. 

EFFECT AND CONSTRUCTION. The main object of this Article, in  the 
view of Samuel," is to keep united the military bodies indicated, and thus 
secure their efficiency. I t  is now, however, an antiquated provision, and with- 
out'significance except in so fa r  as  i t  relates to the offence of "quitting his 
guard " by an officer or soldier. This offence has been occasionally made the 
subject of a charge, and a few rulings upon the Article, with especial reference 
to this part bf it, are  to be found in the General Orders. Thus in one Order * 
the quitting of his guard without authority by an oncer  of the guard is corn. 
mented upon a s  a grave instance of offence under this Article. In  a case in  
another Order,sa it  is  ru le8 tha t  the description-" any officer," &c., applies t o  
an oncer  of the day, " the guard mounted under his direction in the morning" 
being " deemed ' his guard ' in  the sense of the Article." In  a further case" 
a conviction under the Article is disapproved because the specification did "not 
allege the absence of urgent necessity." 

I t  may be noted that this term-" urgent necessity," is evidently of the same 
import a s  the words-"sickness or other necessity," employed in another of 

the Articles of this class, the S3d.= 
944 I t  may also be added that the word " guard " is not to be construed a s  

limited to the regular daily camp or post guard, but a s  including any 
formal guard-as an escort guard," guard for prisoners, &c. 

XV. T H E  THIRTY-EIGHTH ARTICLE. 

[Drunkenness on Duty.] 

"ART. 38. Any oficer who i s  found drunk on his guard, party, or other duty, 
shall be dismissed from the service. Any soldier who so offends shall suffer 
such punishment as a court-martial may direct. No court-martial shall sentence 
any soldier to be branded, marlced,.or tattooed." 

ORIGIN. This provision, of which 'the original in  our code is Art. 20 of 
1775, may be traced, so fa r  a s  pertains to  drunkesness on the part of guards o r  
sentinels, to Art. 51 of the Code of Gustavus Adolphus. 

CONSTRUCTION. The principal questions which have arisen under this 
Article have been raised upon the meaning of the terms-" found on," drunk;' 
and "duty." To determine in what consists the specific offence, i t  will be neces- 
sary to  interpret these several expressions. 

d d F ~ u n don." From the use of these words i t  is to be implied that the 
drunkenness of the offender must exhibit itself after he has entered upon, and 
while he is on, the duty?' The Article does not require that  the accused shall 
have become drunk, but that he shall have been found, i. e. discovered or per- 
ceived, to be drunk, when on the duty, and it  does not therefore necessarily 
follow that his drunkenness shall have commenced after the duty has been 
entered upon. TO permit an officer or soldier, when inebriated, to go upon any 
duty of importance, while in general involving an injustice to the individual, is 

"Page 550. And see O'Brien, 95.
"G. C. M. 0. 142,Dept. of the Mo., 1871. 
" G .  0. 71, Second Mil. Dist., 1867. 
"G. 0. 48, Dept. of Ark., 1864. 
=Bee Hough, 292. 
"See G. 0. 48, Dept. of hk., 1864. 
m Samuel, 551;O'Brien, 136. 
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G. 0. 7 of 1856. 
" G .  0. 5 of 1857. 
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also a reprehensible act and a military offence in  the superior who know
945 ingly suffers it." But the fact that he was already intoxicated cannot 

render the party himself any the less legally liable under the Article, if, 
after having entered upon the duty, his intoxication continues and his condition 
is detected.= 

But, on the other hand, a soldier, (or officer,) is not " found" drunk in the 
sense of the Article, if he is  simply discovered to be drunk when ordered, O r  

otherwise requjred, to go upon the duty, opon which, because of his condition, 
he does nnt enter a t  all. His offence is  then chargeable not under this but under 
the 62d Article." 
''Druhk." The state of drunkenness contemplated by the Article may be 

said to be one which incapacitates the officer or soldier, mentally or physically, 
for the proper performance of the duty upon which he has entered.u There 
a re  of course various grades of intoxication, and, under those which a re  less 
pronounced, the party may be gble  to perform the duty imperfectly-to get 
through i t  after a fashion-but not properly. In  any such case he is in general 
to be held to be "drunk" in the sense of the Article equally a s  if he were 
totally incapacitated; a due, proper, and full execution being that which is  
required of him, and his offence being complete where, by becoming intoxicated, 

he has rendered himself either more or less incompetent for the same." 
946 And, a s  a generai rule, in proportion a s  the duty is difficult or im

portant," and especialJy in time of war,u a less degree of intoxication may 

" The officer who details or puts him on duty, knowing his drunken condition, i s  liable 
to  censure and punishment." (Gen. Schofield.) G. C. M. 0. 123, Div. Atlantic, 1887. ' 
And see remarks of Gen. Pope in Q. C. M. 0. 111,Dept. of Cal., 1885; also G. 0. 21, Id., 
1869 ; Do. 14, Id., 1871 ; Do. 51,Dept. of the East, 1869 ; G. C. M. 0. 5, Id., 1871 ; DO. 
20,Dept. of Texas, 186e ; G. C. M. 0. 12,Id., 1880 ; Do. 23,Dept. of Dakota, 1881 ; Do. 1, 
Dept. of Arizona, 1891;Do. 17,H.A., 1892. 

"G. 0. 11,Dept. of La., 1869;G. C. M. 0. 113,Dept. of the Mo., 1873;Do. 12,Dept. 
of Texas, 1880; Do. 3,Dept. of the Platte, 1886 ; Do. 123,Div. Atlantic, 1887. 

40 G. C.M. 0. 123,Div. Atlantic, 1887;Do. 17,H.A., 1892. 
41 See Samuel, 551 ; Hough, 295 ; O'Brien, 136 ; also Orders cited in next note. 

I n  G. C. M. 0. 33 of 1875, a finding upon a specification to a charge, under this 
Article, of "guilty excepting the words 'did become drunk,' and substituting therefor 
' did become under the influence of intoxicating liquor,' " was disapproved by the Secre
tary of War, (as  drawing too fine a distinction for the  practical administration of 
justice,-see DIGEST,38,) and the general rule is laid down that-"Any such intoxica
tion as  is sufficient to sensibly impair the rational and free exercise of the mental or 
physical abilities, is drunkenness within the meaning of the law." In  G. 0. 53, 98, 
Army of the Potomac, 1862, it is said on this subject: "Unfitness may be more or less 
complete; but to be intoxicated at  at1 unfits a man either to give an order or to execute 
it." * * "Nothing can be more erroneous than to  suppose tha t  a s  long as  an 
officer is not drunk to insensibility-a condition, moreover, in which he is far  less apt  
to do mischief than when he is simply drunk enough to be indiscreet-he is not drunk 
a t  all. The fullest possession of his faculties, by every omcer, is necessary to fit hlm 
to discharge his duties properly. These duties are  not so simple as  to be within the 
competency of a half-sober person." (Gen. McClellan.) And see remarks of Gtr?. Augur 
in G. 0. 33,Dept. of the Platte, 1871. I n  G. C. M. 0. 13,Dept. o i  the Mo., 1852,Gen. 
Pope refers to  the unsatisfactory action of a court in not finding an ofecer guilty undei 
this Article, a s  apparently owing to  the fact  that-" while the accused was always 
more or lsss under the influence of alcohol, he never quite reached the gutter." In  
G. C. M. 0. 21,Dept. of the Mo., 1870,Gen. Schofield notlces that-"it is not necessary 
to prove an officer so drunk a s  to  be unable to  wallc, or to  exercise in  some degree his 
mental faculties, to  convict him of being drunk on duty." In  G. 0. 48, Dept. of la. 
and  No. Ca., 1864, i t  is held not to be necessary " in order to, be drunk " tha t  " a man 
must be in such a condition tha t  he cannot ride." Thct  drunkenness, intoxication, and 
inebriation a re  synonymous terms, see G. 0. 53,98,Army of the Potomac, 1862; 1 Opins. 
At. Gen., 296. 

*As where the duty Is tha t  of commander of a separate post. G. C. M. 0 21, 
Dept. of the Mo. 1870. 

See G. 0. 57, Dept. of Va. & No. Ca.,1863;Do. 2,48, Id.. 1864,Do. 5, Id., 1865. 
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commamders and post surgeons," t h o  are  in general liable to be called upon 
for duty a t  any time during a t  least the business hours of the day. So a post 
or depdt quartermaster would ordinarily be similarly amenable during any of 
the hours in which he may properly be called upon for the performance of 
duties pertaining to his o f f ice . 'hn  oficer of the day is thus liable if found 
drunk a t  any moment of his tour 01duty whether in the day time or a t  night!7 

Again, in time of war, and especially in the field before the enemy, the status 
of being on duty, in the sense of this Article, may be uninterr~pted for very 
considerable periods. As remarked by the reviewing authority, in approving a 
conviction o'f an officer under the Article early in the late war,ss-" an officer, 
when his regiment is in front of the enemy, is a t  all times on, duty." In a more 
recent Order of the War Department: in  the case of a n  officer found drunk 
while on duty in command of a company "on an expedition against hostile 
Indians," it  was held by the Secretary of War that-" the nature of the service 
and the safety of the command certainly constitute this a duty in the sense of 

the Article." " 
949 Term of duty. The status of being on duty contillues of course till 

the duty is  executed or the party is  discharged or relieved therefrom. 
A question, however, a s  to when the status gctually commences has sometimes 
been raised in cases of soldiers ordered to go on guard, or to turn out for 
parade, drill, kc., and who are " found drunk " while being inspected or formed 
in the ranks before entering upon the specific duty designated. I n  these cases 
it  has, in some instances, been held that a s  the soldier, when so found, has 
not yet gone upon the g u a d ,  &c., he has not commenced to be " on duty " in 
the sense of the Article." But the opposite--as held in other instances a2-is 
deemed the better view; for although the soldier, in such cases, has not entered 
upon the duty for which he is  finally destined, he is upon the duty preliminary 
to  that, and which is a s  much a duty a s  that is, of reporting and being inspected. 

W h a t  is mil i tary duty. The term "duty," a s  used in this Article, means 
of course military duty. But-it is important to note-every duty which an 

"See cases in  G. 0. 5 of 1857 ; G. C. M. 0. 10 of 1879 ; Do. 53 of 1883 ; Do. 21, Dept. 
of t h e  Mo., 1870;Do. 48, ( R .  8 . )  1887. And compare G. C. Bf .  0. 9 of 1875. 

65 DIGEST, 37. And note remarks of Secretary of War i n  G. 0 .  64 of 1851. 
6~ See the case published i n  G. C. M. 0. 49 of 1883. 
~ 7 " I t  i s  not necessary," to  bring his case within the  Article, " thnt  the  ofecer of the  

day should be drunlc a t  inspection of the  guard, or  a t  the performance of any particular 
ac t  a s  officer of the  day. He i s  liable, if found drunk between going on and going off 
guard." G. 0. 54, Dept. of the  South, 1875. (Gen. McDowell.) And see Do. 7, War 
Dept., 1856; Do. 5, Id., 1857. So a member of a ' camp or post guard i s  on dutg not 
merely while on post a s  sentinel, but during the  entire day or  period for which he has  
been detailed for guard. See above cited G. 0. of Dept. of t h e  Sou th ;  also case in  G. C. 
M.0. 2 of 1888,referred to  ante. 

=G.  0. 57,Dept. of Va. & No. C., 1883. And see Do. 1, 48, Id., 1864; G.C. M.0.5, 
Id., 1865. 

6pG. C. M. 0. 9 of 1875. 
An officer may be on duty for certain purposes, but  not  in  the  sense contemplated by 

this  Article. Thus a n  officer ordered to  relinquish his command and t o  remain a t  his 
post and "awa i t  fur ther  orders from Washington," was held t o  be "under  orders in tbe 
line of duty," and " o n  the  duty of awaiting orders," so f a r  a s  to  be entitled to  the com- 
mutation nllowance for  fuel and  quarters under the  then Army Regulations. 9 Oping. 
At. Gen., 376. But a n  officer found drunk a t  his post during such a s t a tus  would not be 
amenable to  trial under this  specific Article, however much he might be under the 62d 
or  61st. 

See G. 0. 27, 32, Dept. of the  South, 1873 ; G. C. Ivl 0. 2, Div. of Pacific 8. Dept. 
of Cnl., 1881. 

B'G. 0. 11, Dept. of La., 1869; G. C. M. 0. 12, Dept. of Texas, 1880. And see Do. 
113, Dept. of the  Mo., 1873; also O'Dowd, 72. 
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offlcer or soldier is legally required, by mperior military authority, t o  execute, 
and for the proper execution of Which Ire is answerable to such authority, is 
necessarily a military duty, and this, although i t  be a duty which a civilian 
coul'd with equal fitness be employed to perform. Thus a n  officer or soldier 
engaged in engineering operations, not connected with military works, under 
the orders of the Chief of Engineers of the army, or one duly serving upon a 

posse cornitatus in aid of a civil official,- or acting as  an Indian agent 
950 under Sec. 2062, Rev. Sts.," would, if disqualifying himself by intoxica- 

tion for the proper performance of the service devolved upon him, be 
amenable to charges under the present Article." 

PROOF. The simplest and most satisfactory evidence of t$e fact of dqmk- 
enness will be the statements of witnesses a s  to the appearance, condition, man- 
ner, language or acts of the accused, or other attendant circumstances from 
which a state of intoxication may be presumed. But  a s  drunkenness is  to a 
great extent a matter of common observation, i t  is held not to be an infringe- 
ment of the rule of e v i d e n c e t h a t  a witness, (not an expert,) shall not be 
asked or allowed to give his opinion, for witnesses, when interrogated a s  to 
the condition of the accused, to state, a s  a fact, that he "was d r ~ n k . " ~  But 
witnesses so stating should, for the information of the court and the reviewing 
officer, properly be required to state also in detail the observed facts upon 
which their conclusion is based:' Further, military witnesses, when of the 
proper rank and experience to enable them to testify a s  quasi experts, may 
be asked their opinion a s  to whether the accused was or not capable, under 
the circumstances of the case, of properly executing the duty indicated in the 
speciflcation. 

DEFENCE. When a drunkenness while on duty is  shown, but the fact I s  
that the accused- had become drunk before he was detailed on the duty, so 
that his actual offense was not properly one under this Article but rather under 
the 62d, he may show such fact by way of defence.- He may also show in 
defence that the spirits or drug had been taken by him a s  a medicine only, and 

that because of the strength of the dose, a weak head, depreciated health, 
951 the heat of the weather, fatigue, or other cause, i t  had over-affected him. 

But  he should prove further that the same had been prescribed by a 
medical officer or physician, since an officer or soldier is not authorized to risk 
incapacitating himself for-duty by taking medicine a t  discretion. 

PINDING. Where the evidence shows that  the accused was drunk but not 
on duty, the court may and properly should find him guilty of the specification. 
except a s  to the averment in regard to the duty, and not guilty of the cha~rre 

See O'Dowd, 72. 
"Otherwise perhaps where the oficer was so serving under the Act of J d b  13, 1893, 

which detaches him from military command and places him "under the orders and 
direction of the Secretary of the Interior." 

" In  the leading case of Runkle v. U. S., 19 Ct. CI., 412, it was held tha t  services on 
a detail in the Freedmen's Bureau in 1870, was a military duty, and the court well 
say-" Whatever service a military officer is lawfully ordered by his superior officer to  
perform is, in the eye of the law, a military service, though when performed by a 
private citizen, under the employment of others, it would be a purely civil service. ~t 
i s  the military character of the olficer, acting under lawful military orders, which makes 
the duty a military one, whatever may be the particular description of work involved in 
the  performance of tha t  duty." 

8ee Chapter XVIII-" Statement of opinion or  belief." 
" G .  C. M. 0. 69, Div. Atlantic, 1888. 
"O. C. M.0.17 of 1892. 
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"Q. C. M. 0. 38, Dept. of Texas, 1875. And 
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but guilty of " conduct to the prejudice of good Order and military discipline." 
This is one of the cases in which such form of finding is  especially useful and 
appropriate.' 

XVI. THIRTY-NINTH ARTICLE. 

[Offences of Sentinels.] 

"ART. 39. Any sentinel ccho is focrnd sleeping upon his post, or who leaves it 
before he is regularly relieced, sh.all suffer death, or such other punishmeqt a s  
a court-martial may direct." 

OBJECT OF THE ARTICLE. The purpose of this provision, (which may be 
traced to Art. 32 of the Code of James 11, a s  derived from Art. 50 of Gustavus 
Adolphus,) is  to secure on the part of sentinels that alert watchfulness and 
steadfastness which are  the very essence of their service. These aualities, 
important a s  they are to the protection from depredation or loss by fire of the 
public property collected a t  a inilitary station, are, in time of war, absolutely 
essential to ensure a caillp or post against the danger of surprise and capture 
by a hostile force. Grave as  must be on all occasions the offences specified in 
the Article, i t  is in  the field before the euemy that they become of the most 
aggravated character, and i t  is especially to prevent their occurrence a t  such 
critical seasons that they a re  made ~unishab le  with death." 

952 SLEEPING O N  POST-Proof. As to the proof of this offence, i t  
shodid first be shown by the officer or non~commissioned officer whose 

duty it mas to detail and to post the selltinel, that he was duly detailed and 
duly posted as  charged. That he was found asleep should most properly be 
proved by the testimony of the officer of the day, or officer or non-commissioned 
officer of the guard, (or by some member or members of the guard or patrol 
then present,) by whom he was discovered in that condition. That he was 
actually asleep may be shown by some such fact or facts as  the following, 
oia.-that accused, (if the offence occurred, as  it  usually does, in the night,) 
failed to challenge the officer or party approaching his post; that he was found 
lying down, or in a position favorable to sleep, instead of standing or walking 
his beat ; that he was snoring or breathing as  if in sleep ; that he did not answer 
when spoke11 to, once or repeatedly; that he did not apparently become con
scious till touched, shaken, kc.;  that when roused he was stupid; that he had 
dropped or lald aside his musket, or that he allowed i t  to be taken from him 
without resistance, LC. 

LEAVING HIS POST BEFORE BEING REGULARLY RELIEVED- 
Proof. After showing the due detail and posting of the accused, this offence 
is usually established by evidence that, when the post was officially visited dur - ,  
ing a tour of duty of the accused, he was not found upon it, and that he had not 
been for any cause relieved by an officer or non-colnmissioned officer of the 

-The corresponding form in our na5o.l practice is-" Guilty in a less degree than 
clbarged; guilty of drun1cennrss." 

" There i s  nothing upon which the safety of an army or command so much depends 
as the faithfulness and vigilance of scntinels." G. 0.67, Dept. of Washington, 1866. 
(Gen. Canby.) " The duty of a sentinel is of such a nature that its neglect by sleeping 
upon or deserting his post, may endanger the safety of a command or even of a whole 
army, and all  nations affix to the offence the penalty of death." G.0.8, Army of thc 
Potomac, 1861. (Gcn McClellan.) And see G. 0. 15 and 24 of the same command and 
year; also Samuel, 556-559. The last named authority refers to another purpose of 
sentinels, that they "are  required to watch that others may s l e e ~ .  whereby the camp 
may be seasonably refreshed." 
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guard or  other competent authority. Or it may be shown that he was, under 
similar circumstances, discovered to he at a place-his quarters for example- 
quite other than his post, or was seen o r  his post and a t  a material distance 
from it. 

Ld Regularly relieved.'' The Army Regulations," (expressing a custom of 
the service,?') direct that  'a sentinel's tour of duty, between reliefs, shall, a s  a 

general rule, be two hours; and they further: prescribe by what ofecers a 
953 sentinel may be relieved a t  the end of a tour." I n  cases of illness or 

other urgency, occurring pending a tour, a sentinel may be relieved tem- 
porarily or altogether, upon application translnitted in the usurll manner to  the 
officer of the guard. A sentinel, however, cannot relieve himself," nor can he 
"regularly" be relieved by another sentinel except in  the prwence and under 
the supervision and direction of an offlcer or non-commissioned officer of the 
guard. Referring, in  a case of the offence under consideration, to the mere re- 
lieving of sentinels by each other, Gen. Ord well says-"This method of con- 
ducting guard duty is in direct violation of the Regulations, and sentinels allow- 
ing themselves to be thus relieved a re  liable to trial for a violation of the 39th 
Article." " 

DEFENCE AND EXTENUATION. I t  has  been held no defence to a 
charge of " sleeping on post " that the accused was on guard the day previous ;" 
or that an imperfect discipline had prevailed in  the command.and similar 
offences had been allowed to pass without notice; " or that the accuwd was not 
duly posted a s  a sentinel; '' or  that he was ill, since, if really so, he should not 
have gone on duty a t  all but duly reported for medical treatment." So, to  a 
charge of "leaving post before being regulary relieved," it has been held no 
defence that i t  was a custom in the con~mand for sentinels to relieve themselves, 
and that the accused had but followed this costom.* 

Circumstances, however, which could not constitute a legal defence, may be 
admissible a s  evidence going to es tmuate  the offence committed and 

954 reduce the measure of the punishment, or to Induce a mitigation of the 
punishment, after sentence, by the  reviewing authority. Thus i t  may be 

shown that  the accused, when p ~ s t e d  as  a sentinel, was ailing or  disabled;' 
or that  he  had already been overtasked by excessive guard duty or  other con- 
tinuous service;" or t h a t  he had temporarily left his post under an extraor- 
dinary stress of weather ;" or that, In irregularly relieving himself or allowing 

"Par. 506. 
'2 See Hoogh, 303; Id., (P.) 180. 
"Par. 508. 
74 See G. C. M. 0 .  80, Dept. of the Mo., 1875; Do. 45, Dept. of the Platte, 1891. 
"G. C. M. 0. 38, Dept. of Texas, 1875. And see O'Brlen, 138; G, 0 .  166, Dept. of the 

South, 1861; 6. C. M.0.80, Dept. of the Mo., 1875. 
G. 0 .  74, Army of the Potomac, 1862. 
 
See Order cited in note 7 8  
  

TB For " he had lawfully assumed all the responsibilities of a sentinel, and should have 
been punished for his fault" accorditwly. (Gen. Hancock.) And see G. 3. 166, Dept. of 
the South, 1864. 

70 G. C. M. 0. 32, Dept. of the Mo., 1887. (Remarks of Gen. Merrltt.) 
*For such a custom Is "'clearly contrary to law." G. C. M. 0.80, a p t .  of the Ms.. 

1875. 
m See G. C. M.0 .  136 of ISM; Q.0. 72, Dept. of Cnl., 1872; Do. 14, Id., 1871; Do. 21, 

Id., 1869; Do. 20, Dept. of N.Mex., 1862; Do. 20. Dept. of Texaa, 1866. 
"See G.0. 10, 62, Dept. of Va. & No. Ca., 1863; Do. 2, Northern Dept., 1865; Do. 67, 

Dept. of Washington, 1866; G. C. M. 0 .  44, Dept. of Texas, 1875. 
a Par. ,586of the Army Reguietions specially authorizes the rellevlng of sentinels when- 

ever " the state of the weather or other cause& shall make longer or shorter intervals" 
than the regnlnr tour8 " necessary." 
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OaPage 576. 
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06 See Samuel, 675. 
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himself to be relieved, be had but observed a usage sanctioned by his ofllcirll 
superiors; or that, being a recruit, he had not been properly in9tructed in his 
duties as  a sentinel." 

PUNISHMENT. The infliction of the death penalty for the offences speci- 
fied in Art. 39 is a s  old as  the history of armies." In  our practice, the extreme 
punishment is  most rarely, if ever, resorted to except in time of war.8' During 
the late war of the rebellion i t  was adjudged not unfrequently for the offence 
of sleeping on post.8' 

955 XVII. THE FORTY-FIRST AND FORTY-FOURTH ARTICLES. 

[Causing False Alarms : Disclosing the Watchword.] 

"ABT. 41. Any oficer who, by any means whatsoever, occasions false alarms 
in camp, garrison, or quarters, shall suffer death, or such other punishment 
as a court-martial may direct." 

"ABT. 44. Any person belonging to the armies of the United States who makes 
known the watchword to any person not mtitled to receive it, according to 
the rules and discipline of war, o r  presumes to give a parole or watchword 
different from that which he received, shall suffer death, or such other punish 
ment as  a court-martial mav direct." 

ARTS. 41 T O  46. Of this series of Articles-which refer to a class of 
capital offences pertaining mostly to time of war-those will be considered 
together which may be most conveniently associated. 

FORTY-FIRSTARTICLE. 

ITS OBJECT. Samuel,' in commenting upon the corresponding early British 
Article," writes :-" The mischiefs i t  seelrs to prevent are, first, the disturbance 
of the quiet of the camp or quarters, whereby the troops might be deprived 
of that seasonable refreshment from sleep, which nature and the fatigues of 
war  render requisite; and secondly the harassing and vexing of the soldiers 
by unfounded alarms, by experience of the falsity of which in former instances 
they might chance to be deceived when" a true " signal of alarm might be 
given, or be less able or disposed to exert themselves * * * when their 
prompt and immedjate services should be demanded." 

See G. 0. 74,Army of t he  Potomac, 1862. In c@es where the  offence of the  accused 
has  been in p a r t  induced through the  neglect o r  oppfessive t reatment  of a superior, the  
l a t t e r  hns been not  unfrequently pronounced mure culpable and  deserving of punishment 
t han  t h e  former. See G .  0. 15,Army of t he  Potomac, 1861 ; Do. 10, 62, Dept. of Va. & 
No. Ca., 1863;Do. 21,Dept. of Cal., 1869;G. C. M. 0. 59,Dept. of Texas, 1872;Do. 80, 
Dept. of the  Mo., 1875;DIGEST,39. 

"" I t  is said tha t  Epaminondns, in making the  circuit  of his camp, slew a sentinel 
whom he  found sleeping, using th i s  memorable saying-' t h a t  h e  did him n o  harm, leaving 
him only a s  he found him.' " Samuel, 557. 

"See G. 0. 20,Dept. of N.Mex., 1862. 
T o  refer only to  cnses published in the  Orders of t he  War  Department-see G. 0. 125, 

127, 185, 189, 197, 225, 234, 260, 26-1 and  377, of 1863;G. C. M. 0. 31, 38, 75, 81, 113, 
151, 235 and 402, of 1864. I n  every instance the  sentence was  either commuted o r  
remitted by President Lincoln. 

In G. 0. 17,Dept. of t h e  Mo., 1861, i s  approved a peculiar sentence for  t h i s  offence. 
via.-to forfeit  certain pay, to s t and  on a barrel for a cestain period in  t h e  centre  of t h e  
camp, and to  " have a sign hung on his  bacic inscribed ' Sleepy Head.' " 

Page 575. 
@See i t s  originals in Arts. 14 and  15 of Sec. 111 of Charles I ,  Art. 28 of James TI. 

and Art. 48 of Gustavus Adolphus. And compare Art. 11 of Richard I1 and  note  t o  
same, i n  Appendix. 

http:"ABT.44
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T H E  NATURE OF T H E  OFFENCE. For a n  illustration of the term 
"false alarms" recurrence may be had to the form af the Article in the code 

of 1806, where the language, repeated from the British original, is
956 "Any officer, who, by discharging of firearms, drawing of swords, beating 

of drums, or by any other means whatsoever, shall occasion false alarms," 
& c . ~  A later British Article" added, (after "beating drums,")-" making 
slgnals, using words, or by any means whatever." Among ''other means: 
says'Hough,B' "may be enumerated the sounding of trumpets, bugles, or other 
wind instruments." Samuel "observes that "by 'other means ' may be intended 
such noise, or cry, or signal, or report, a s  might be raised or made for the 
purpose of causing, or be ca!culated to cause, an unfounded alarm." 

That the alarm was a false one will be established by evidence to the effect 
that there existed a t  the time no material c a w e  or occasion which coulcl reason- 
ably induce a general alarm.* Thus, before the enemy, in the absence of any 
warning from the picket line or outposts, i t  would in  general constitute a n  
offence under this Article for an officer, within the camp or post, to  order the  
long roll to be beaten or otherwise raise the  alarm, except on account of some 
serious internal cause, a s  a dangerous fire. 

Where indeed there may exist reasonable ground for a n  alarm, it  will not 
be a n  offence but the reverse to arouse and notify the command by the most 
effectual means?' 

The intent.  The offence a s  defined in the later British ArticleM was that of 
" intentionallu " occasioning false alarms. No such qualification is  contained 
in our Article, and if only the alarm be false, that is to say without reasonable 
foundation, the offence will be complete whatever may have been the intention. 
That the officer honestly believed that sufficient cause existed for a n  alarm 
raised by him when the opposite was the fact, while not affecting the question 
of his legal liability to a conviction, may properly be shown in evidence as 

going to extenuate his offence and reduce the measure of the punishment. 
957 Applidation i n  practice. " From the nature of the Article," observes 

O'Brien; " i t  will most generally find its application in a season of war, 
though its letter does not in any way exclude times of tranquillity." Occasions 
of conviction under it  have been rare in our army even in war. In  an Order of 
186388is published a case of a lieutenant convicted of a violation of this Article 
in discharging his revolver "several times unnecessarily," while an officer of 
the advance guard, "thereby causing the garrison to stand under arms." I n  a 
more recent Order of the War D e p a ~ t m e n t , ~  is the case of a n  officer convicted 
of causing a cannon to be discharged in the garrison, thereby creating an un- 
necessary alarm. 

FOBTY-FOUBTHABTICLE. 

ORIGIN. The original of this provision may be found in Art. 31 of the 
Code of James 11, and Art. 26 of our first Articles of 1775. 

MOne of the charges against Col. T. Chambers, 1st Infy., (1826,) was causing the 
camp to be alarmed a t  night by the unnecessary discharge of fire-arms and sounding of 
the long roll.-Am. S. P., Mil. Af., vol. 3, p. 307. 

"Art. 55, (and also Art. 71,) of 1873. Clode, M. L., 269, 272. 
Ba Page 320 ; also, Id., (P.) 177. 
gSPage 576. 

See Hough, 321. 
See Samuel, 575. 

WArt. 55 of 1873. 
'"Page 139. 
B U G .  0 .  76, Dept. of the Gulf. 

G .  C. M. 0 .  18 of 1876. This act, however, (committed under the influence of liquor 
and in time of peace,) is charged under Art. 62. 
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parole or watchword where such has bee 

out for the same night or occasion 
960 replace one which has been lost o 

vided for by par. 1075 of the Army 
I t  would constitute an extenuating cirq 

the accused, because of being a foreignt 
understood the vord when given, out and 
observes, of the watchword or parole, 
which i s  familiar to all and easily to be 1 
regulation of 1863, ( g  558,) " the parole 
countersign that of a battle; " but this in 
lations of subsequent dates. 

XYIII. THE FORTY-SECOND AN 

[Misbehaviour Before the EI  

"ART. 42. Any oflcer or soldier who li 

m n s  atoay, or shamefully abandons any 
naanded to defend, or spea7c.s words induci 
h1,s arms or ammunition, or quits his  OR 
suffer death,, or such other punishment a s  

See Duane's Mil. Dict.--" Countersign." 
See the  allegations in  the  specifications i n  

dield O., Dept. &Army of the  Tenn., Jan.  11, 
Page 573. 

'94s t o  the practice of changing the counte 
come known to  the  enemy o r  " improper perso 

See Samuel, 672 ; Hough, 316. 
la Page 316 ; Id.,. (P.) 175. 
la '' I t  ( the  countefsign) ought always to  be 

troops." Duane, Mil. Dict.-" Countersign." 
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WATCHWORD AND PAROLE DISTIWGU-ISHED. The British commen- 
t a t o r ~ ' ~  or garrisondistingliish the u;atchword as  the "key of the camp a t  
night" and the parole a s  " the passport for the day." Onr Army Regulations, 
(par. 493,) deiine these terms as  follows:-" Countersigns, paroles and watch- 
words will be used in the performance of guard duty, especially in the presence 
or vicinity of an enemy. The countersign is a word given daily to enable 
guards and sentinels to distinguish persons a t  night. I t  is  given to such per- 
sons as  are  entitled to pass and repass during the night, and to the officer, non- 
commissioned oflicers, and sentinels of the guard. To officers commanding 
guards a second word, called the parole, will be given a s  a check upon the 
countersign, by which such ofiicers a s  are  entitled to make visits of inspection 
a t  night may be distinguished." 

968 THE TWO OFFENCES CONSIDERED-1. Making known t h e  
watchword to persons not  entitled t o  receive it. The Article, (which 

is applicable not merely to time of war, but also to time of peace,' upon those 
rare occasions when a countersign is  employed,) includes, in the first of the 
offences designated, all impartings, secretly or openly, of the watchword to 
improper persons, whatever be the motivewhether ,  for example, the giving 
of aid to the enemy, or the facilitating of the admission into the camp or post 
of unauthorized persons not enemies, or the exit of deserters, prisoners, or other 
parties absenting themselves without authority? I t  would include also cases 
of the offence committed without specific motive, but through negligence merely 
or want of appreciation of the purpose or s~gnificance of the watchword.' 

What persons a re  "not entitled to receive " the watchword is best ascertained 
by considering who are or may be entitled to it. The Article itself in
deed indicates in general terms to whom i t  may be communicated, i. e. to those 
"entitled to receive it  according to the rules and discipline of war." Such 
persons are-First: the officer of the day, and the officers, non-commissioned offi- 
cers, and soldiers of the camp or post guard, provost guard, picket-guard and 
outpost^;^ Second: such officers or soldiers not on guard, members of the 

families of officers or soldiers, officers' servants, civil employees, or camp-fol- 
lowers, a s  may be authorized by the commanding officer to pass the lines 

959 for any purpose;' a s  well a s  any other persons military or civil, not 

lm Samuel, 571, 573 ; Hough, 316. 
1 A s  to the procedure of giving and receiving the countersign or parole. sce pars. 513, 

514, A. R. Beside the  regular watchword or  parole, a special one i s  " sometimes given 
preparatory to  a n  action," (O'Brien, 140,)or  to the  members or officers of a force detailed 
to  execute a particular movement, especially a t  night. 

a See O'Brien, 140. 
a See case in  G. 0. 242 of 1863. 
4 I n  a case of an officer convicted of improperly making known the' parole, Gen. Rose- 

crans ohaervea a s  follows :-" His excuse, t ha t  he did not know the object nnd purposes 
of the  parole, and had not noticed what the  Regulations contained on tha t  subject, only 
aggravates his offence by adding to  i t  inexcusable ignorance. After receiving the parole 
and not knowicg i ts  use, he should have sought information before putting it to any 
use." G. 0. 24, Army of Occupation, W. Va., 1861. 

I n  nea?ly all  the reported cascs the. accused was a n  o5ce r  or  soldier of th is  class. 
See C .  O.,  Army of Occupation, W. Va., 1861;Do. 18, Army of the Potomac, 1862;Do. 
48, Dept. of t h e  South, 1862; Do. 28, Id., 1864; Do. 47, Dept. af Washington, 1883; 
Do. 58,Dept. of the Mo., 1864;S. Field O., Dept. & Army of the Tenn., Jan.  11, 1864. 

O See Samuel, 573-4, where, besides the  proper officers and soldiers, he  mentions, a s  
pereons to whom the watcllword may be imparted. "such others a s  have the  common 
or special privilege" of the  garrison, &kc.,-" a s  llcensed inhabitants, sutlers, camp-
followers and the like. Rut," be adds, " t h e  countersign is not made known, ae  of 
course, to  thc la t ter  description of persons, but on the sound discretion of the o5ce r  In 
command." And see O'Brien, 140. 
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Va., 1861. 
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861 ; Do. 18, Army of the Potomac, 18132; Do. 
I., 1864; Do. 47, Dept. of Washington, 1863; 
, Dept. & Army of the Tenn., Jan. 11, 1864. 
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connected with the command, who, a s  visitors o r  for purposes of business,' 
may be permitted by the same authority to enter the post or depart from i t  
without detriment to i ts  security or prejudice to the interests of the service. 
In brief ths persons intended by the Article are  those whom the law and custom 
of the service recognize as  proper persons to be furnished with the countersign, 
and whom the rules of military discipline do not a t  the time preclude from 
k i n g  entrusted with it-a class liable to be restricted, a t  a period of war or 
other emergency, to a very limited number. 

In charging an offence under the Article, i t  need not be allegc:d, nor need It  
be shown by the evidence, who the particular persons were: provided they 
were persons " not entitled " to receive the watchword. it  is immaterial whether 
or not they mere personally known either to the prosecution or the accused.' 

It is no defence that the accused did not know that the party to whom he 
comnlunicated the watchword was a person to whom it was not authorized to 
be imparted. The Article makes the act punishable without regard to the 
lrnowledge of the accused on this subject. The fact, however, that  he honestly 
believed that he was giving the word to a proper person would be admissible 
in evidence in mitigation of punishment. 

2. Giving a parole or watchword different f rom t h a t  received. I t  is ob
served of this offence by Samuel,' that, "though i t  could afford no information 
to an enemy, it  might induce the most mischievol~s and ruinous confusion in the 
intended operations" of a n  army. 

The tern1 " tha t  which he received" will include of course a second or new 
parole or watchword where such has been substituted for one previously given 

out for the same night or occasion. The issue of a new countersign, to 
960 replace one which has been lost or communicated to the enemy, is pro- 

vided for by par. 1075 of the Army Regulations of 1881.'0 
I t  would constitute an extenuating circumstance, though not a defefice, that 

the accused, because of being a foreigner or for other good reason, had not 
understood the word when given, out and so repeated it incorrectly." HoughU 
observes, of the watchword or parole, thaB it  " should be some short word 
which is  familiar to all and easily to be pronounced." l8According to an army 
regulation of 1863, ( 8  558,) " the  parole is usually the name of a general, the 
countersign that of a battle; " but this instruction is not repeated in the Regu- 
lations of subsequent dates. 

XVIII. THE FORTY-SECOND AND FORTY-THIRD ARTICLES. . 

[Misbehaviour Before the Enemy and Like Offences.] 

"ART. 42. Any oncer or soldier who misbehaves himself before the enemy, 
runs away, or shamefully abandons any fort, post, or guard, which he i s  corn
manded to defend, or speaks words inducing others to do the like, or casts away 
his arms or ammunition, or quits his post or colors to plunder or pillage, shall 
suffer death, or such other punishmnt as a courtmartial may direct. 

See Duane's Mil. Dict.-" Countersign." 
8 See the allegations in the specifications in cases published in G.0. 242 of 1863 ; $. 

dield O., Dept. & A m y  of the Tenn., Jan. 11, 1864. 
Page 573. 

'94s to the practice of changing the countersign when it is suspected that it has b e  
come known to the enemy or "improper persons "-see Samuel, 572 ; Hough, 317. 

See Samuel, 672 ; Hough, 316. 
Page 316; Id.. (P.)175. 

la '' It  (the countersign) ought always to be given in the language most known to the 
troops." Duane, Mil. Dict.-" Countersign." 
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Where  t h e  offence m a y  be  committed. 

fort or other military post as  well a s  in tf 
soldier fails or neglects properly to defend 
when threatened, attacked, or besieged by I 

The ac t  of misbehaviour mus t  be v o l u ~  
not doipg, or allowing of which consists 
voluntary on the part of the offender. The 
in a condition of intoxication, when called 1 

enemy, will not constitute the offence,aa unl 
induced for the express purpose of evading 

"Before t h e  enemy." This term is def 
presence of the enemy." It is pot necessa 

be in sight. If he is confronting 
964 though separated from it by a consid 

which the party is engaged, or which 
required by his military obligation to pe 

*G. 0. 58, Dept. of the Tenn., 1863. 
*See G. 0. 18, 189, of 1863; Hough, 341. 
96 See G. 0. 18 of 1863. 
2u See G. 0. 204 of 1863; G. C. M 0. 90 of 1f 
* See G. 0. 146, 198, 204, of 1863 ; Do. 27 of 

G. 0. 130, Army of the Potomac, 1862; Do. 2 
of the Tenn., 1863; Do. 57, Dept. of the Gulf, 18 
Middle Mil. Div., 1864; Do. 7, Dept. of W. Va., 
1864. 
* G. C. M. 0. 114 of 1864; G, 0. 22, Moun 

Tenn., 1863; Do. 10, Middle Mil. Div., 1864. 
*See Samuel, 600; G. C. M. 0. 90 of 1864 

also G. 0. 37, Middle Dept., 1864 ; where the a 
victed, is-that he "did chew tobacco, and use 
a cowardly manner, that  he might have a n  exc 
with the enemy." 

*See Q. C. M. 0. 90 of 1864; Do. 63 of 186 
" DIGEST, 40. Admiral Byng, while convicted 

was a t  the same time expressly acquitted of co 
See Samuel, 606 ; also Q. 0. 144, Army of t 

*Samuel, 697-8. 

"ABT. 43. If any commander of any garrison, fortress, w post 4s co~.peZled,by 
the oncars and soldiers under his command, to give up to the memy or to ban-
don it, the o m e r s  o r  soldiers so offending shall suffer death, w such other pun- 
ishment as  a court-martial may 6irect." 

ORIGINALS. The originals of this and the next Article may be traced in 
Arts. 9 and 13 of Sec. I11 of Charles I,  Arts. 22, 23 and 24 of James 11, and i n  

various provisions of the Code of Gustavus Adolphus, especially in  the 
961 1-ts.  numbered 55, 56, 62, 64, 73, 79, 89, 92, 93. and 94. The offence of 

& laging is denounced in the still earlier Art. 7 of Richard 11. 

AS COMPARED W I T H  PROVISIONS OF EARLIER AMERICAN 
CODES. The present drticle is Art. 52 of the Code of 1806 expressed in im- 
proved English. The existing form is  more general than that of 1775;' which 
provided for the punishment of the offences described only when committed " in  
time of an engagement; " and, as  respects the offence of "leaving post, kc., to 
plunder and pillage," is also more general than the form of 1776," which made 
this act punishable only " after victory." Other details in which the present 
Article differs from its predecessors will be noticed hereafter. 

MISBEHAVIOUR BEFORE T H E  ENEMY. This offence may constst in :
1. Such acts by a commanding oocer, as-needlessly surrendering his com- 

mand," or abandoning i t  before the enemy ;l' abandoning, or absenting himself 
from, his post when expecting an at tack;"  failing to advance against, attack, 

or resist, the enemy, when ordered or properly called upon to do so;  
962 retreating, or withdrawing his command, before the enemy, without suf- 

ficient cause; DO conducting a retreat in a disorderly manner and without 
the proper precautions ; " failing to rally his force when in disorder but capable 
of being rallied ; procuring himself unnecessarily to be relieved from the com- 

See Arts. 26 and 30; also Nos. 10 and 12 of the "Additional " Articles of November 
of tha t  year. 

"Arts. 12, 13 and 14, of Sec. XIII. 
18 See case i n  G. 0. 87,Dept. of the Ohio, 1864. The  leading case in our military 

history of a n  o5cer  tried under this Article for a suwender is tha t  of Brig. Gen. Wm. 
Hull, who was convicted of " cowardice" in surrendering Fort Detroit and the " north
western army '' under his command to the British, in 1813, and sentenced to  death. 
The court, however, " in  consideration of his revolutionary services and his advanced 
age, earnestly" recommended him t o  clemency, and his sentence was approved, but 
remitted by President Madison. 

=''See G. C. M. 0. 114 of 1864;G.0. 22,Mountain Dept., 1862;Do. 21,Dept. of the 
Tenn., 1863;Do. 37,Middle Dept., 1864; Do. 57, Dept. of the  Gulf, 1864; Do. 7,Dept. 
of W.Va., 1864. An earlier leading case is tha t  of Capt. Dyson, U. S. Artillery, tried 
and  sentenced to be dismissed for running away and abandoning his post of Fort  Wash- 
ington, a t  the time of the capture of Washington, D. C., by the BritiBh. G. 0.Tenth 
Mil. Dist., Nov. 17, 1814; American State Papers, Military AfPairs, vol. I, p. 588. 

18G, 0. 144,Army of the Miss., 1862;Do. 174,Dept. of the Mo., 1864. 
*See Q. 0.18 of 1863; G. C. M. 0. 33 of 1880; G. 0. 7, Dept. of W.Va., 1864; 

S. Field O., Dept. of the Tenn., Jan. 11, 1864; Do. 71,Dept. of Washington, 1865. 
*See G. 0. 189, 282, of 1863; G. C. M. 0,33 of 1880; G. 0. 144, Army of the  

Miss., 1862;Do. 73,Dept. of Va. & No. Ca., 1864. In  G. 0. 229 of 1863,a n  officer was 
convicted of allowing his command to retreat in disorder before a body of U. S. troops, 
supposed to  be the enemy. 

Eough, 341. And see G. 0. 144,Army of the Miss.. 1862. The " misbehavior before 
the enemy," of which Maj. Gen. Chas. Lee was convicted, (1778,)was hfs making a n  
unnecessary and in some respects disorderly retreat, a t  the battle of Monmouth. 

"See Q. 0. 57,Dept. of the Gulf, 1864;Do. 73, Dept. of Va. L No. Ca., 1864;Do. 7, 
Dept. of W. Va., 1864. 
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mand when about to be engaged ;" failing to succor, support, or relieve, another 
command, when ordered, or when circumstances make i t  a duty; " neglecting or 
refusing, when directed by a competent superior, or required by the nature of 
the duty devolved, to wecute a movement or perform a service adverse, or with 
relation to, the enemy when in his front or neighborhood." 

2. Such acts by any oncer or soldier, as-refusing or failing to advance with 
the command when ordered forward to meet the enemy; " going to the rear o r  
leaving the command when engaged with the enemy, of expecting to be engaged, 
or when under fire; hiding or seeking shelter when properly required to be 
exposed to fire; 28 feigning sickness, or wounds, or making himself drunk, in  

order to evade taking part in a present or impending engagement or other 
963 active service against the enemy; Ze refusing to do duty or to perform 

some particular service when before the enemy.P0 
Misbehaviour not  necessarily cowardice. Rfisbehaviour before the enemy 

is often charged a s  "Cowardice;" but cowardice is simply one form of the 
offence, which, though not unfrequently the result of pusillanimity or fear, 
may also be induced by a treasonable, disloyal, or insubordinate spirit, or 
may be the result of negligence or inefficiency.- An officer or soldier who 
culpably fails to do his whole duty before the enemy will be equally chargeable 
with the offence a s  if he had deliberately proved recreant. 

Where t h e  offence m a y  be committed. The offence may be committed in  a 
fort or other military post as  well a s  in the open field,-as where an officer or 
soldier fails or neglects properly to defend or guard the post or its approaches, 
when threatened, attacked, or besieged by the enemy." 

The ac t  of misbehaviour mus t  be voluntary. The act or acts, in the doing 
not doipg, or allowing of which consists the offence, must be conscious and 
voluntary on the part of the offender. The mere circumstance that he is found 
in a condition of intoxication, when called upon to march or operate against the 
enemy, will not constitute the offence," unless such condition should have been 
induced for the express purpose of evading such service. 
"Before t h e  enemy." This term is defined by Samuel as-" in the face or 

presence of the enemy." It is pot necessary, however, that  the enemy should 
be in sight. If he is  confronting the army or in  its neighborhood, 

964 though separated from i t  by a considerable distance, and the service upon 
which the party is engaged, or which he is  especially ordered or properly 

required by his military obligation to perform, be one directed against the 

"G. 0. 58, Dept. of the Tenn., 1863. 
 
"See G. 0. 18, 189, of 1863; Hough, 341. 
 
'6 See G. 0. 18 of 1863. 
 
*See G. 0. 204 of 1863;G. C. M. 0. 90 of 1864;Do. 421 of 1865. 
 
n See G. 0. 146, 198, 204, of 1863 ; Do. 27 of 1864;G.C. M. 0. 53, 134, 191, of 1865; 
 

G. 0. 130,Army of the Potomac, 1862;Do. 22, Mountain Dept., 1862; Do 21, Dept. 
of the Tenn., 1863;Do. 57,Dept. of the Gulf, 1864;Do. 3'7,Middle Dept., 1864;Do. 10, 
Middle Mil. Div., 1864; Do. 7, Dept. of W.Va:, 1864;Do. 73, Dept. of Va. & No. Ca., 
1864. 

* G .  C. M. 0. 114 of 1864; G. 0. 22, Mountain Dept., 1862; Do. 21, Dept. of the 
Tenn., 1863;Do. 10, Middle Mil. Div., 1864. 

"See Samuel, 600; G. C. M. 0. 90 of 1864; G. 0. 21, Dept. of the Tenn., 1863; 
also G. 0. 37,Middle Dept., 1864;where the allegation of which the accused was con
victed, is-that he "did chew tobacco, aod used other means to make himself sick, in  
a cowardly manner, tha t  he might have an excuse for avoiding the coming engagement 
with the enemy." 

*See G. C. M. 0. 90 of 1864; Do. 53 of 1865. 
a1 DIGEST,40. Admiral Byng, while convicted of recreancy to duty before the enemy, 

was a t  the same time expressly acquitted of cowardice. 

WSee Samuel, 606; also G. 0.144,Army of the Miss., 1862.

*Samuel, 697-8. 




MILITARY LAW AX 
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" committed to his charge," or the fuller 
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SPEARING WORDS INDUCING OT: 
considering together our original Articles ( 

the earlier British form and the comment 
the conclusion is reached that these word 
as  referring not merely to the act of abanc 
which immediately precedes such words in 
the general offence of misbehaving beforc 

and to the specific offence of runnii 
967 l ike" refers to any one or more of 1 

Article. 
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the movements of the enemy, that, w! 
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'O In the late instance of Belfort, (1370-1,) the 
.it Sebastopol it was prorracted eleven months. 

'l See the case published 111 G. 0. 144, Army of 
4Z Simmons 5 199. 
'3 Pages 607-609. And see O'Brien, 145. 
4 Pages 369-362. 
46 See Samuel, 608-9 ; also case of Lt. Col. Mu1 

Nrw Orleans, in 1815." Simmons $ 152 
40 G, 0. 73. Dept. of Va. & .No. Ca., 1864. 
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enemy, or resorted to in view of his movements, the misbehaviour committed 
will be "before the enemy " in the sense of the Article. 

The " enemy " may be hostile Indians, and the offence be committed in the 
caurse of warfare with Indians equally a s  in a foreign o r  a civil war." 

Defence. Beside negativing the facts charged, the accused may show in de- 
fence that in what he did he  was acting under the orders or authority of a 
competent superior, or was properly exercising the discretion which his rank, 
command, or duty, or the peculiar circumstances of the case, entitled him to 
use. H e  may also show that  he was suffering under a genuine and extreme 
illnesa or other disabilty a t  the time of the alleged misbehaviour. Brave or 
efficient conduct in action or before the enemy, s u b ~ q u e n t l y  to the offence, . 	(where the accnsed, after the commencement of the prosecution-by arrest or 
service of charges-has been permitted to do duty,) while i t  may be put in 
evidence in mitigation of the punishment, and should in  general mitigate it  
very considerably, will not, strictly, constitute a defence." Nor will i t  con
stitute a defence, or scarcely an extenuation, that the accused did finally per- 
form the service required of him or otherwise duly conduct himself before the 
enemy, if, after having originally misbehaved, he was compelled to such service 
or conduct by peremptory orders or by the use or display of force." 

RUNNING AWAY. This is merely a form of misbehaviour before 
965 the enemy, alid the words " runs away" might well be omitted from the 

Article a s  surplusage. Barker, an old writer cited by Samuel,j7 says of 
thls offence:--"But here it, is to be noticed that  of fleei~zgthere be two 
sorts; the one proceeding of a sudden and unlooked for terror, which is least 
blamenble; the other is  voluntary, and, a s  i t  were, a determinate intention to 
give place unto the enemie-a fault exceeding foule and not e x c ~ s a b l e . ~  

SHHEFULLY ABANDONING A FORT, POST, t e .  Of this speciflc 
form of misbehal4our before the enemy, i t  is to be said that whether or not the 
abandoning is  to be regarded a s  " shameful " will depend upon the circumstances 
of the situation. Generally speaking, a commander is  justified in surrendering 
or abandoning his post to the enemy only a t  the last extremity,-as where his 
ammunition or provisions a re  expended, or so many of his comwand have 'been 
put hcrs du combat that  he can no longer sustain an effectual defence, and, no 
prospect of relief or succor remaining, it  sippears quite certain that he must in 
any event presently succumb. Every available means of holding the post and 

:repulsing the enemy -should have been tried and have failed before a surrender 
or abandonment can be warranted, and, if the same be resorted to on any less 
pretext, the commander will be 'chargeable with the offence indicated by the 
Article?' In time of war nothing indeed so fatally compromises the public in- 
terests, and nothing is so inevitably made the subject of investigation and trial," 

%DIGEST,40. In a case in G. 0. 5 of 1857, the accused, a soldier, was sentenced to 
be hung, on conviction of this offence, commttted in an e n g a g e ~ m t  with Indians. In 
later cases of this oBence, in G .  C. M. 0. 36 of 1879; Do. 33 of 1880, committed by 
o5cers commanding troops during hostilities against Indians, the accuaed were sentenced 
to be dismissed. 

See De Hart, 144 ; Ives, 100 ; DIGEST,653. 
*In  G. C. M.0. 53 of 1865, a specification, (of which a soldier was convicted,) charges 

that having left his company while engaged in battle, he "had, to be threatened to be 
shot in order to make him rejoin it." And see G. 0. 5 of 1857.
"Page 601. 

See Samuel, 601-607 ; Simmons % 196 ; also the case of " the abandonment of Mary
land Heights and the surrender of Harper's Ferry," of whlch the result is published in 
G. 0. 183 of 1862. 

"See the Resolution of Nov. 28, 1777, (2 Jour. Cong., 354,) whlch provides that i t  
shall be " a n  established rule in Congress" to institute an lnvestigatlon in the case of 
every fort or poet abandoned, or taken by the enemy. 
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a s  the premature or unnecessary yielding up to the enemy of a fortified post; 
and when the periods of siege which have in many cases been withstood are  
recalled, it  will be appreciated how possible i t  may be found to protract a de- 

fence under circumstances of extreme privation and difficulty." 
966 The " s1~nnaeful"quality of an abandonment niay be illustrated by the 

commander's unnecessarily leaving, to fall into the hands of the enemy 
instead of a t  least destroying them, valuable public stores under his charge a t  
the post." 

The term " post," i t  has been said," " has reference to some point or position, 
whether fortified o r  not, which a detach~nent may be ordered to occupy, or 
which it  may be its duty to defend." The term " gz~nrd'* is general, but would 
appear to conte~nplate an advance guard, or other outer or special guard, rather 
than the ordinary interior guard of a cainp or station. The abandonment of a 
picket post or line, without using every reasonable endeavor to hold i t  a ~ d  to 
retard a s  long as  practicabe the advance of the enemy, thus enabling the main 
body to prepare against his approach, would be a marlred instance of the offence 
of abandoning a "post  or guard " specified in the article. 

WHICH H E  IS COMMANDED TO DEPEND." This term is regarded as 
substantially synonymous with that employed in the original Article of 1775
" committed to his charge," or the fuller phrase of the corresponding British 
Article-" committed to his charge or which i t  was his duty to defend." It is  
conceived that, to constitute the offence, no express or specific intruction to 
defend the post need bave been given, but that it  is  sufficient if an obligation to 
make a defence was-as it  could hardly fail to be-devolv~d  upon the com- 
mander a s  a necessary or reasonable implication from the order which assigned 
him to the command, or as  a duty properly attaching to his position. 

SPEAKING WORDS INDUCING OTHERS TO DO THE LIKE. Upon 
considering together our original Articles of 1775 and 1776, in connection with 
the earlier British form and the comments thereon of S a m ~ e l ' ~  and H ~ u g h , ~  
the conclusion is reached that these words a re  most properly to be construed 
a s  referring not merely to the act of abandoning a post, kc., the designation of 
which iminediately precedes such words in the Article, but also and equally to 
the general offence of misbehaving before the enemy first therein mentioned 

and to the specific offence of running away; in  other words that " the 
967 like" refers to any one or more of the acts previously mentioned in the 

Article. 
By "words," as here used, may be regarded as  included any verbal argu- 

ment, persuasion or threat, language of discouragement or alarm, or false or 
incorrect statement in regard to the condition or operations of the troops or 
the movements of the enemy, that, whether or not intended to have 
such effe~t, '~ may avail to bring about an unnecessary surrender, retreat, or 
other dereliction before the enemy. As where a subordinate officer falsely 
reported to his superior, commanding a picket line, that  the right of the line 
was giving way, and thus induced or contributed to induce the latter to fall 
back with his entire comma~d. '~  

40 In the late instance of Belfort, (1870-1,) the defence was continued for three months. 
S t  Sebastopol it was protracted eleven months. 

0 See the case published in G. 0. 144, Army of the i\fiss., 1862. 
42 Simmons § 199. 
43 Pages 607-609. And see O'Brien, 145. 

Pages 369-362. 
46 See Samuel, 608-9; also case of Lt. Col. Mullins, " i n  reference to his conduct before 

New Orleans, in 1815." Simmons $ 152. 
49 G: 0 .  73. Dept. of Va. b KO. Ca., 1864. 
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I t  is held by Samuel" that the offence i s  equally committed whether the 
words- indicated " b e  used toward the commandtng ollicer," or toward " the 
ottieers or troops under his command." 

The same writer,* in holding that the words muat be '' unwarranted or  un- 
authorized," notices the point that  words spoken-in favor, for instance, of a 
surrender-in a mum& of war, convened by the commander, will not render 
an officer amenable to  a charge under the Article. 

CASTING AWAY ABMS OR AMMUNITION. This offence, which, from 
an early period of history, has  been viewed a s  a most serious one, especially 
in time of war,a is, under the present Article, completed by the act itself of 
"casting away," whatever its inducement-whether it be to aid flight or r e  
lieve weariness, or a mere "wanton renun~ia t ion ."~  The term " his arms O r  

nmmunition," like the item "his  horee, arms, clothing, or accouterments," em
ployed in Art. 17, includes not only such arms, Rc.. if any, a s  may be personal 

property, but also such a s  have been furnished by the government to the 
968 soldier for his equipment and use in the service ;" the latter being those 

mainly or almost eSclusively contemplated, since it is only in rare  cases, 
a s  sometimes among militia or volunteer troops, that  the soldier will own his 
arm, &c. W h e r e a s  is thus the general rule-the arm or ammunition discarded 
belongs not to the offender himself but to the United States, the offence is  
aggravated; and, in time of war, i t  is also aggravated by the further fact that 
the arm, Rc., is likely to fall into the hands of the enemy. 

That  the arm or quantity of ammunition which the party is accused of having 
cast away, was thrown aside a t  the order of a commander, in requiring his 
command to lighten themselves of i m p 6 d i W a ,  in order to facilitate a more 
rapid retreat, when pursued by the enemy, or for other military purpose, will 
of course constitute a defence to the charge." 

QUITTING POST OR C O l i O ~  TO PLDNDEB 08 PILLAGE. This of- 
* 	 fence, which, if permitted to be indulged in by troops, would convert legitimate 

warfare into mere marauding, and a disciplined military force into a band of 
stragglers and freebooters, is  one of thosd which a re  regarded a s  the most 
immediately fatal to the discipline and nwmle of soldiers, and a s  calling in 
all cases for severe p u n i ~ h m e n t . ~  It has  been stigmatized as  a grave military 
crime in all the codes of Articles from a very early period." The General 
Orders, published during the late war, abound with declarations of com
manders, denouncing and prohibiting pillaging and lawless foraging,= and 

47 Page 611. And see Hough, 362. 
 
*Page 609. And see O'Brien, 146. 
 
4, See Samuel, 588-591. 
 
60 Samuel, 592 ; O'Brlen, 146. 
 
a Hough, 336;  Samuel, 692. 
 
u See Samuel, 682. 
 
8s Samuel, 5 8 5 6  ; Heath's Memoirs, 307. 
 
u See the early British Arttclea referred to a t  the commencement of the consideration 
 

of this Article. 
&' 'The whole country is overspread with straggling Beldiera, who, under the most 

frivolous pretences, commit every species of robbery and pluilder." Glen. Washington. 
In Q. 0.. Hdqrs. Totoway, Nov. 6, 1780. And see GI. 0. 19, Army of t h e  Potomac, 
1861 ; Do. 40, Id., 1862;  Do. 18, Dept. of N. 1.YP', 1861; Do. 3, 21, Army of Occupa- 
tion, W. Va., 1861; Do. 19, 30, Dept. of the  Cumberland, 1862; Do. 5, Dept. of the Sus- 
quehanna, 1863; Do. 15, Dept. of the Qulf, 1862; Do. 23, 27, Id., 1863; Do. 26, 47, 
Dept. of the Ohio, 1864;  Field Circ. 2, Dept. & A r m  of the  Tenn., 1864; Do. 10, 
Army of the Tenn., 1865. I n  Q. 0. 26, Banks' Division, 1862, the Comdg. Qen. calls 
upon o5icere " to  remember the declaration of the great master of the a r t  of war, that  
pillage is the most certain method of disorganizing and deatmyleg an army." 
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969 holding officers responsible for the conduct af their commands in this 
particular." Repeatedly is  the distinction pointed out between the 

authorized taking of, or making requisition for, supplies or levying of contri- 
butions for the public use, in accor&ance with law or the custom of war, and 
the unauthorized and illicit appropriation of private property by officers, sol
diers, or camp-followers.M 

In Europe, it may be observed, pillaging has almost disappeared from the 
practice of the armies of t h e  civilized nations ; the dispensing in a great degree 
with camp-followers having had much to do with its disuse. I t s  absence wna 
conspicuous in the " Seven Weeks War"  of 1866, and in the Franco-Prussien 
War of 1870. I n  regard to the latter, a writer of authority" records-"The 
German armies were absolutely without marauders." The system of formal 
requisitions and receipts, observed by those armies in France, will be adverted 
to in  Part  I1 of this work. 

The term "post" is evidently used here in the most general sense, but a s  
referring to a point for the time flxed. " CoZws," on the other hand, is viewed 
a s  referring mainly to a regiment or other body on the march or operating in 
the field against the enemy. 

To constitute the offense there must exist the animus indicated in the 
Article-" to," i. e. in order to, "plunder an& pillage: " this animus was ex
pressed still more clearly in the early form" by the words-" to go in search of 
plunder." I t  must be shown that  the officer o r  soldier left the command with 

a view to the foriible seizing and appropriating of public or private prop- 
970 erty;  and whether private property sought t9- be taken belonged to 

persons hostile or friendly can in no manner affect the legal character 
of the o f f e n ~ e . ~  The intent being complete, i t  is not essential that the property 
should actually be taken: that i t  is  taken, however, will of course be the 
strongest evidence that the 0-ffender left his station for the purpose of taking it. 

The offence is no less committed though the quitting of the post, &c., is by a 
quasi authority ; as where soldiers go forth for the purpose of marauding under 
the orders of or in company with an officer or non-commiesfoned officer. In  
such a case, the act of the superior being prohibited and lawless, the legal 
offence of the soldier is  as  complete as  if he had proceeded alone and of his 
own motion: his punishment, however, will properly be less severe than that 
adjudged h'is superior. 

P U N I S H I E N T .  The offences denounced by this Article, occurring a s  they 
mostly do in time of war, and generally in the presence of the enemy, and in- 
volving the gravest violation of orders.or of the military obligation, have always 
been made punishable with the extreme penalty of death." Formerly, for the 
-

"G. 0. 3, 21, 'Army of Occupation, W. Va., 1861 ; Do. 30, Dept. of the Cumbbrland, 
1862; Do. 15, Dept. of the  Qulf, 1802; Do. 28, Id., 1863. "An o 5 ~ kwho permits" 
such acts " is  equally a s  guilty a s  the actual pillager." G. 0. 107 of 1862. (Gen. Hal- 
leck.) In this connection see l Jour. Cong., 268; also Halleck, Int. Law, 442, 461. 

*On this subject, sea remarks of Qen. Halleck, in G. 0. 107 of 1862; alao Do. 109, 
Id. ; Do. 23, 42, Dept. of the Qulf, 1868; Field Circ. 2, Dept. & Army of the Tenn., 
1864. In  Q. 0. 3, Army of Orrupntlon, W. Va., l M 2 ;  Do. 19, Dept. of the Cumber
land, 1862,-teamsters and camg-followern a n  indicated a s  especlalb liable to the 
charge of t'aking plunder. And me 0. 0. 2, Dept. of Va., 1861. 

As to the levyimg of corrtrfbwtlons, see par. 1076, Army Regulations of 1881; Q. 0. 
18, Dept. of the RBppahabnock, 1802; Dfass~,470; and part, Par t  11-"Milita~y 007
ernment." 

Edwards, " The Qermanr in France," p. 168. 
'Art. 30 of 1775. 
SO, " t h e  penalty is  the same whethbt the d e n &  be committed in our own or In 

an enemy's territory." Q. 0. 187 ef 1862. (Qef~.Hlllteek.) . 
Q G. 0. 23, Dept. of the Gulf. 1863-remarks of Gen. Banks. 
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973 S I X .  TI-IE FORTY-FIFTH AND I 

[Relieving, and Conimunicatinj 

"ART. 45. Whoaoeljer reliezes the enemu b 
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punishn~ent as a coftrt-martial may direct. 

" ABT. 46. Whosoe~er  holds correspondent 
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ORIGIN OF THESE ABTICLES. Ther 
and 4. Sec. 11, of Charles I, Art. 8 of the 
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first appear a s  Arts. 27 and 28 of 1775. 
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O'Brien '' a s  " closely allied to treason." Ou 
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11 See Hough, 359. 
Page 148. But compare, in  this connecti 

Adolphus. 
" I n  1862, twelve officers were, without trial,  

120, War Dept.,) for publishing a card s ta t ing 
commander (p r~v ious ly  similarly dismissed,) t o  r 

74 See Gen. Holl's Trial, p. 118 ; I n  re Stacy, 1 
P a r t  I, p. 70, and P a r t  11, p. 33;  also G. 0. I ,  D 
the Ohio, 1863; Do. 27, Dept. of the  Northwest, 
charged hefore military commissions, and, in  tht 
held under martfal law-as in Wolf Tone's car 
Jamaica. See PART 11. 

% P a g e  577. And see Id., p. 588. " Pnge 146. 
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crime of misbehavionr before the enemy, this punishment was executed a t  the 
will pf the commander and without trial ; and when this crime was committed 
conjointly by any considerable number, their decimation, or the summary taking 
of the life of every tenth man, was authorized by the Roman law.B3 Indeed, the 
stern necessity of w'ar will a t  any time .jnstify a commander in shooting down 
the leaders of a body of troops who abandon their colors during an engagement, 
if otherwise their revolt cannot effectually be suppressed ; and a similar extreme 
measure will be warranted in cases of individual soldiers separately guilty of 
gross and conspicuous cowardice or misbehaviour in battle, of attempted deser- 

tion to the enemy, or of violent or aggravated acts of plunder or pillage, 
971 where peremptory orders to desist a r e  unavailing, and the commander has 

no effectual means of restraint within his power. 
Such summary proceedines are of course of rnre occurrenre. Courts-martial, 

however, when ofrenders of this class have been brought before them, have not 
hesitated to inflict the death ~ e n a l t y , ~  and during the late war of the rebel!ion 
capital sentences were repeatedly adjudged for marked cases of violation of this 
Article." In  cases of officers, dismissal has been almost invariably iniposed, 
and in some instances there has been added clisqualification to hold office.B8 In 
one case a lieutenant was sentenced to be redaced to the rank^.^ In sweral 
cases the dismissal of  the officer or discharge of the soldier has been made 
ignominious by requiring that the same shall be accompanied by a stripping off 
of insignia of rank, drumming out, shaving of the h g d ,  placarding with the 
word "coward," or branding with the letter " C."m 

The matter of the direction in the sentence a s  to the publication in the news- 
papers of the particulars of the case, upon a conviction for cowardice, 

972 and the discontinuance thereupon of socixl relations between other officers 
and one who has been dismissed for such nf fencehas  heretofore been 

noticed as  enjoined in the 1 0 t h  Article. 

NATURE OF THE OFFENCE. This Article, which has  undergone no ma- 
terial change since 1775T refers, according to Samuel,lo to the using " of direct 

See Samuel, 594. 
MLivius, lib. 2 : Tacitus, an. 3 ;  Samuel, 595, 600. This piinishment was also pre

scribed in  Arts. 60, 67 and 73 of the Code of Gnstavus Adolphus, and Art. 8 of James 11.
"G. 0. 5 of 1857. I n  G. O.,  Hdqrs., Steenrapie, Sept. ,122, 1786, Gen. Washington gives 

notice of the execution on tha t  afternoon of a soldier convicted, by generai court-martial. 
of " plundering an inhabitant of money and plate." 

See cases published in  G. 0. 134. 317, of 1863;  Do. 64, and G. C. M. 0. 90, 272, 270, 
of 1864; Do. 91 of 1865 ; G. 0. 32, Mountain Dept., 1862: Do. 40, Dept. and Army of the  
Tenn., 1864 ; Do. 174. Dept. of the  Mo., 1864. 

" G .  0. 18 of 1863; Do. 21, Dept. of the  Tenn., 1863. 
97 '' TO serve three years or during the  war." (3.. 0. 27 of 1864. 
" G .  C. &I. 0. 107, 124, 126, 191, 332, of 1865; G. .0.73, Dept. of Va. & NO. Ca., 1864. 

Hough, (p. 346,) cites a case of an officer s~n tenced ,  iipon conviction of misbehavior be- 
fore the  enemy,-to be dismissed, and to have his " coat and commission torn before his 
face, his sash cut into pieces, and his sword -broken over his head in  the  most publlc 
manner." Samuel, (p. 599,) mentions a case of " a n  adjutant  general." Sentenced,. for  
c o w a r d i c e "  to be cashiered, and hia sword to be broken over his head, and t h a t  he should 
do the  duty of a swabber in keeping clean the  hospital. ship of the  fleet." 

I n  our  "addi t ional"  Article, No. 12 of.1775, i t  was prescribed, for  the  offence of leav- 
ing post, &c., t o  go in  search of plunder, t h a t  officers should he " cashiered and drummed 
out of the army with infamy," and t h a t  enlisted men should be whipped with from 
twenty t o  thirty-nine lashes, and, further, t h a t  aZI offenders shoold "forfeit  a l l  share  of 
the  plunder " taken. 

The  word it, af ter  " give," found in  the  original Article, has  apDarently been inad- 
vertrntly omitted in  the  present form, and must therefor: be understood. 

"Page 608, 
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force or compulsion," in contradistinction to the use of the "influence or per
suasion" intended by the previous Article in the act therein specified of speok
ing words iflducing the abandonment of a post, &c. The compulsion need not 
consist in the use of actual violence or force. An absolute refusal to  obey 
orders or do duty, or to participate in any further measures of' defence, might 
be a s  effectual a form of compulsion as  if physical constraint were resorted 
to. Of the offence Samuel further writes: 7u-" This a~nounts  to :t plain and 
palpable act of ntutin.?j,being nothing less in effect than the supercession, or the 
assumption and exercise by force, of the powers of the governor or commanding 
officer, by his refractory troops." The nlovillg CRUSe or u,tP.vnus of the act, 
whether insubordination, cowardice, treachery, kc., is quite immaterial? I t  is 
observed by O'BrienT2 that-" no amount of suffering, privation, or sickness, to 
which the garrison may be exposed by the firm intrepidity of the commander, 
will avail as an excuse for the crime." 

No instance of a trial for the specific offence made punishable by this Articlt 
is known to hare occurred in our army." 

973 XIX. TEIE FORTY-FIFTH AND FORTY-SIXTH ARTIOLES. 

[Relieving, and Conimunicating with the Enemy, kc.] 

"ART.45. Whoaoezie~reliezies the enemu u ~ i t h  money, ~ ic tua ls ,  or anz?nc?dtiom, 
or 7cnozc;~nglllharbors or protects an enenty, shall suffer death, or ~ u c h  other 
p~nishntent as a court-martial may direct. 

"ART. 46. Whosoezier holds correspondence with, or gioes intelligence to, the 
enemy, either directly or indirectly, shall suffer death, or such other plmisknzent 
as a court-martial nzay direct." 

ORIGIN OF THESE AXTICLES. These Articles may 5e traced to Arts. 3 
and 4. Sec. 11, of Charles I ,  Art. 8 of the Code of James 11, and to Arts. 67, 
70, 71, 76 and 77 of Gustavus Adolphns. In  the American military law, they 
first appear a s  Arts. 27 and 28 of 1775. 

THIS CLASS OE OFFENCES COMPARED WITH TREASON. Treason as 
such is not an offence properly cognizable by a court-martial.?' The offences, 
however, which a re  the subject of these two Articles are  treasonable in  their 
nature and are  characteriz~d by Samuel *' as " overt acts of treason ; " by 
0'Brien7' a s  " closely allied to treason." Our Constitution, (Art. 111, Sec. 3 $ 1,) 
declares that-" Treason against the United States shall consist only in levying 
war against them, or in adhering to their enemies, giving them aid and com- 
fort." Whenever, therefore, an overt act of the elass specified in these Articles 
gives substantial aid and comfort to the enemy, and thus evidences, so far  forth, 

11 See Hough, 359. 
72 Page 148. B u t  compare, i n  this connection, Art. 73 of the  Codc of Gustavus 

Adolphus. 
.I3 In  1862, twelve officers were, without trial,  summarily dismissed by order, (G. 0. 

120, War Dept.,) for publishing a card s ta t ing t h a t  they had advised their regimental 
commander (previously similarly dismissed,) t o  surrender his post t o  the  enemy. 

74 See Gen. Hull's Trial, p. 118; I n  r e  Stacy, 10 Johns., 333;Proces du Marechal Ney, 
P a r t  I ,  p. 70,and Pa r t  11, p. 33; also G. 0.I, Dept. of the Mo., 1862;Do. 150,Dept. of 
the  Ohio, 1863;Do. 27, Dept. of the Northwest, 1864. "Treason" has sometimesbeen 
charged before military commissions,' and, in the  English practice, Before courts-martial 
held under martial law-as in Wolf Tone's case and the  case of Geo. W. Gotdon i n  
Jamaica. See PART 11. 

% P a g e  577. And see Id., p. 588. 
Page 148. 

http:"ART.45
http:"ART.46
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citizens or subjects of the other," both in "civil and international wa1.s." 
Relief, therefore, afforded to individuals is relief to  enemies,,and, so fa r  forth 
also, relief to the enemy considered a s  a nation or government. 

I t  need hardly be remarked that the term " the enemy," or " a n  enemy," does 
not include enemies regularly held a s  prisoners of war; such, while so held, 
being entitled, by the usages of civilized warfare, to be furnished with sub
sistence, quarters, &c.8' I t  would include, however, a prisoner of war  who has 
escaped and while he is  a t  large,= a s  also one who, having been made prisoner 

of war, has been paroled, and is  a t  large upon h i s  par01e.~ 
976 The term under consideration embraces also-as has been specifically 

held by the Attorney General8'-an Indian tribe br band in open hostility 
to the United States. 

" M o n e y ,  victuals, or ammunition." I n  thls enumeration the Article is 
bald and imperfect. Some such addition a s  or other thing, or or otherwise is  
required to complete and render fully effective the enactment.* "Money " in
cludes of course either metallic or paper currency, a s  also money issued by or 
current with the enemy a s  well a s  money of the country of the accused. As 
held by the Judge Advocate General:' the furnishing of money to the enemy 
is no less a relieving of him where a consideration is received in return than 
where the amount supplied is  a free gift. And convictions have been had, 
under the Article, for relieving the enemy with money, by purchasing (with 
money paid) cotton from agents of the Confederate government,= a s  also by 
similarly purchasing Confederate bonds.- " Victuals " is defined by Hough to 
be " any article that will support life;" and he concludes that all wines, 
spirituous liquors, "and  even water a re  included in the term."w In  the re
ported cases occurring during the late war, the most usual form of furnishing 
a n  enemy with victuals was for the accused to entertain him a t  meals a t  
his residence." As to "ammunition," no sufficient grounds are  perceived 

=The  Venice, 2 Wallace, 418. And see The Prize Cases, 2 Black, 666; also case of 
Mrs. Alexander's Cotton, 2 Wallace, 274 ; Gooch v .  U. S., 15 Ct. CI., 287-8. The term 
" t h e  enemy " includes not only civilians, soldiers, kc., but also persons who, by the laws 
of war, are outlaws-as "guerillas" and other freebooters. See G. 0. 30, Dept. of the 
Mo., 1863.
"Compare Hough, 328. 
'U See the case of harboring, &c., an enemy, published in G. 0. 88,Mil. Div. W. Miss., 

1864,where the person harbored was a n  escaped prisoner of war. 
"In the leading case of B. G. Harris, a member of Congress from Maryland, the re

lieving by the accused, with money, of two soldiers of the army of the enemy, a t  large 
under their parole as  prisoners of war, and unlawfully within our lines, was considered 
by the court to be, a s  charged, an offence under Art. 46, and the conviction and sentence 
of the  accused accordingly were duly approved. G. C. M. 0. 260 of 1865;nlso Proceed
ings published in Ex. Doc., No. 14,H. of R., 39th Cong., 1st Sess. And compare 11 Opins. 
At. Gen., 204. 

ss 13 Opins. At. Gen., 470. 
" In  the  early Resolution of Congress, in pad mate*, of Oct. 8, 1777,the parti&lars 

a r e  stated as-" supplies of provision, money, clothing, arms, forage, fuel, or any klnd 
of stores." 2 Jour. Cong., 281. , 

€3 DIGEIST, 41. 
G. 0. 14, MI1. Div. W. Miss., 1866-where t h e  accused i s  convicted of having paid 

t o  the enemy's agents about $600,000 for cotton. 
@See G. 0. 78,Mil. Div. W.Miss., 1864. 
m Page 327; Id., (P.)158. I n  a case pablished in B. 0. 27, Mil. Div. W.Mlsfi., 1865, 

the enemy was relieved with " flour, coffee, oil, wlnes and  whiskey." 
a See G. 0. 76, 175, of 1863; Do. 51 of 1864. Alro G. C. M. 0. 260 of 1866,where 

t h e  accused procured two rebel soldiers t o  be fed a t  the house of a neighbor. In  the  
cases of two women convicted of this offence by military commI8sion. publlshed In a. 0. 
148, Dept. of the Yo., 1863, the enemy. (" bunhwhockers,") were relieved by sending 
and carrying victuals to them in the woods. 
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977 	 for ascribing to this word a rneanirlg larger or other than that which it  , 

bears in common military par lan~e . '~  

THE OFFENCE. OF KNOWINGLY HARBORING OR PROTECTING AN 
ENEMY. This offence may be defined as  consisting mainly in receiving and 
lodging, sheltering and concealing, or shielding from pursuit, arrest, or "any 
injury which in the clkance of war may befall hinl,"8a a person known- as, or 
conficle~ltly belie'i'etl to be, and who is in fact, an enemy. If the p a ~ t y  harbor- 
5ng, &c., is in no lnapner apprized thnt the other is an enemy, the specific 
offence is not con~~nil ted:  .but where the circnmstances are such as  to induce 
the inference that he is or may be an enemy, it  will be for the accused to rebut 
the presumption that he had the knowledge contemplated by the Article. In  
the cases as  published in General Orders, this offeuce has comn~only been 
committed by lodging or procuring lodging for officers or soldiers of the enemy's 
force," or by concealil~g then], and denying their presence or refusing to furnish 
anv information of their whereabont~.'~ -

PROOF. I t  must of course apye:lr that a status belli prex ailed a t  the date 
of the offence, but of the existence of such status the court mill ordinarily take 
judicial notice without proof. Where it is doubtful whetl~er the war bad begun 
a t  the time of the offence, or had not ended before such time clr the time of the 
ordering of the court, i t  may be necessary tc put in evidence the action of Con- 
gress or the Executive in declaring war, announcing the recurrence of peace, 

kc. A state of war being adnntted or established, the fact that the party 
978 relieved, &c., was an enemy will be exhibited by evidence that Ile was a 

meniber of the military force of the enemy, or a citizen or resident of 
the enemy's country. 

DEFENCE. The only justification of an act made punishable by this Article 
would ordinarily be the order or sanction of a competent military s ~ p e l i o r , ~  or 
an authority conferred by an Act of Congress or the President." 

PUNISHMENT. This, beins in the discretion of the court, will commonly 
be not severe where the relief or harboring is but slight or for a very brief 
period, or where it  is rendered to a destitute person ; and will ordinarily be less 
severe where assistance is rendered to an individual for his personal benefit than 
where it  is rendered to the government or the army of the enemy. But in every 
case the animz~s of the offender will properly be the most material circum- 
stance to be considered in awarding the punishment. Where his act has pro- 
ceeded from, or illustrates, a strong sympathy on his part with the cause of the 
enemy, or a marked animosity towards his own goverilment, he will merit a 
much heavier penalty than where he was actuated mainly by an impulse of 
-

UZThe view expressed by IIough, (p. 328,) that " ammunition " was synonymous with 
munition, and included arms and othcr matdriel of war, does not seem to have been 
favored by other authorities. 

03 Hough, 328. 
See crtses, cited in notc ante ,  of relieving an enemy by entertaining him a t  meals,-- 

in  which cases he was generally also lodged. 
"See two cases in  G. 9. 5 2 ,  I)e!?t. of thf. Qhio, lS63. In a case in G. 0. 88, Mil. Div. 

W. bliss., 1864, a sram:ln ~ v a sc'onvict~d of ha?.. . ,i.g and protecting a prisoner of war, 
 
"by hiding him in the  hold of. the sh ip  to enable him to escape." 
 

Samuel, 576-9 : G. 0 . - 7 8 .  Asil. Div. W.Miss., lS(i4. 
 
m See the Act of July ,13, 1861, .authorizing the President to permit crommercial Inter- 

course with persons in the insurrectionary States, under which i t  was held by the Supreme 
Conrt, (5  Wallace, 630;  6 Id., 521,) that the President was alone empowered to license 
such intercourse, and thnt a military or naval commander was uot authorized to do so. 



W AND PRECEDENTS. 

meaning larger or other than that which it  
a r l a n ~ e . ' ~  

.LY HARBORING OR PROTECTING AN 
fined as  consisting mainly in receiving and 
or shielding from pursuit, arrest, or "any 

, mag befall hini,"" a person known as, or 
is in fact, an enemy. If the party harbor- 

1 thnt the other is an enemy, the specific 
re the circumstances are such as  to induce 
in enemy, it  will be for the accused to rebut 
:nowledge contemplated by the Article. In 
I Orders, this offelice has con~n~only been 
edging for officers or soldiers.of the enemy's 
lenyirig their presence or refusing to furnish 
3 t ~ . ~ =  

,:ir that a status belli prevailed a t  the date 
)f such status the court will ordinarily take 
.e it is doubtful whether the war had begun 
t ended before such time or the time of the 
essary tc put in evidence the action of Con- 
, war, announcing the recurrence of peace, 
litted or established, the fact that the party 
vill be exhibited by evidence that he was a 
? of the enemy, or a citizen or resident of 

)n of an act made punishable by this Article 
lction of a competent military s ~ p e r i o r , ~  or 
Congress or the President." 

the discretion of the court, will commonly 
harboring is but slight or for a very brief 
destitute person ; and will ordinarily be less 
o an individual for his personal benefit than 
?nt or the army of the enemy. But in every 
rill properly be the most material circum- 
: the punishment. Where his act has pro- 
sympathy on his part with the cause of the 
ards his own government, he will merit a 
he was actuated mainly by an impulse of 

328,) that  " ammunition " was synonymous with - matdriel of mar, does not seem to have been 

eving an enemy by entertaining him a t  meals,- 
dged. 
t h ~  Qhio, 1463. In  a case in G. 0. 88, Mil. Div. 

of Ihai.. ,ug and protecting a prisoner of war, 
to enable him to escape." 
W. Miss, i8G4. 
rizing the President to permit mmmercial inter- 
y States, under which i t  was held by the Supreme 
~t the President was alone empowered to  license 
naval commander was not authorized to  do so. 

MILITARY LAW AND PRECEDENTS. 633 

hospitality. Capital sentences were rarely imposed for violations of this 
Article during the late w a r ;  imprisonment and fine being the forms of punish- 
ment usually resorted to." 

THE OFFENCES MADE PUNISHABLE. This Article makes capitally 
punishable by sentence of court-martial the two distinct acts of holding 

979 correspondence with, and giving intelligence to, the enemy; and all mate- 
rial communications made to the enemy will be found to be included 

within the one or the other description. The terms "whosoever" and " the  
enemy" have already been construed under the preceding Article. 

HOLDING CORRESPONDENCE WITH THE ENEMY. The word " cor
respondence" is understood to be here employed in its usual and familiar 
sense, as  intending written communications, especially by letter, and embrac- 
ing of course communications in print and telegrams. The term, however, is  
not to be riewed as  implying that  there has been, or should be, a mutual inter- 
change of letters or communications between the accused and the enemy; 
nor is  i t  necessary that the communication which is the occasion of the charge 
should he an answer to a previous one from the party to whom it is  addressed. 
The offence may consist in the sending of a single letter, and this may be the 
first and the only one that  has passed, or been attempted to be transmitted, 
between the parties. 

Any correspondence with the enemy being a violation of the absolute rule 
of non-intercourse pertaining to a state of war, the Article, naturally, does not 
characterize the correspondence, the holding of which is made punishable, as  
treasonable, hostile, injurious, &c.? but makes i t  an offence to hold a.ny corre- 
spondence whatever. Not only therefore is correspondence by which valu
able information is  imparted or important public business transacted, a s  well 
a s  correspondence calculated to stimulate or encourage the e ~ e m y , ' ~  properly 
chargeable under the Article, but also correspondence of a comparatively harm- 
less character-as the writing of a letter relating to private or domestic affairs.' 
And so of the communicating to the enemy of supposed facts, which however 
are  not true and do not therefore amount to the giving of intelligence? 

I t  is further to be observed that  the crime is  complete in the writing or 
980 preparing of the letter or other communicntions, and the committing 

i t  to a messenger, or otherwise putting i t  in the way to be delivered. I t  
is not essential that i t  be received by the person for whom it is intended, or that 
it  reach its place of destination. If i t  be intercepted while in  transitu, the 
legal character of the offence will not be affected.' 

= A n  instance of a capital sentence is found in G. 0. 76 of 1863,where, however, the 
same was commuted by the President to imprisonment during the war a t  For t  Delaware. 
Instances of sentences of confinement a t  hard labor for twenty years occur in G. 0. 14, 
27,Mil. Div. W.Miss., 1865. I n  the case of Harris, (G .  0. 260, of 1865,) the offender 
being an ofacial person, (member of Congress,) disqualification for offlce was added $0 
imprisonment. 

88 In  the " additional " Article of November, 1775,the offence was ckacribed a s  " holding 
n treacherous correspondence." 

See case in  G .  0. 190,Dept. of the Mo., 1864; also cam,. (tried by a military corn-
mission,) in G. 0. 132,Dept. of the Gulf, 1864. 

1Unless o i  course such correspondence be expressly authorized by the Government. 
See.post, p. 635. 

"ee post, a s  to the offence of giwi%g intelligence, also DIGsST, 42. 
a Aensey's Case, 1 Bur., 65; Stone's Case, 6 Term, ,527; Samuel, 580 ; Respublica v. 

Roberts. 1 Dallas, 42: DIGEST, 42; also caaee in G. a,203, Dept. of the  Mo., 1864; 
Do. 182, Dept. of-the Gulf, 1864. 



MILITARY LAW A 

proper evidence of the exisbnoe of a s 
where the correspondence has  been ca 
written communication in the handwrit 

to prove this in the usual mannn 
982 dence. Where the communicatio 

or a knowledge of and ability to 
brought home to the party." 

DEFENCE. The general principle 
charges under the 45th, is apposite undl 

Under a charge for holding corresr 
ferred solely to private or domestic affz 
that the same was authorized under r e  
during the late war, by which commul 
mitted to be exchanged with the enemy 

A not unusual fdrm of defence to 
enemy, (especially where i t  was verba 
enemy in his presence,) has been that  
But to constitute this defence, the dur 
party in  reasonable fear of present dea 
required of him. Any form of bodily 
endangering life, although i t  might be 
punishment, would not amount to a d 
presence of a force of the enemy sufficl 
him, nor the ordering him peremfitorily 
the imprisoning of him until he shoul 
would constitute the defence of duress, 
ened or otherwise put in actual peril." 

PUNISHMENT. The penalty to be 
aaimus of the offender, whether 

083 with the enemy's cause, or c o w  
upon the matter of the communi 

authentic and original, or mounting I 

manner and form of imparting it-a 
enemy's government or its official or 
individual, &c. The death penalty har 
tice for a violation of this, a s  of the I 
been the more usual punishment." 11 
that  the accused be sent without the li 

18111 Smithson's Case, (Q. 0. 371 of 181 
enemy was signed with a fictitious nrme ant 
See also a case of writing a letter with a f 
Mo., 1864. 
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GIVING INTELLIGENCE TO TEE ENEXY. This offence wlll consist 
in communicating to the enemy, by personal statement, message, letter, signal 
or otherwise,' information' in regard to the number, condition, position, or 
movements of the troops, amount of supplies, acts or projects of the government 
in connection with the conduct of the war, o r  any other fact or matter that  
may instruct or assist him in the prosecution of hostilities.' 

Of the specific instances of a direct violation of this Article which have been 
made the subject of trial, some of the principal, a s  published in General Orders, 
are-the furnishing to the enemy a plan of the defences of a military post; a 

the pointing out to enemy's cavalry the road by which a herd of government 
cattle had been driven to avoid capture, and stating that the same was without 
a guard; the writing and sending letters to a person in the enemy's service 
in which information was given of the movements of troops and of intended 
military operations; and the giving of similar information to scouts of the 
enemy.' 

I t  is necessary that  the enemy shall have been actually informed. If there- 
fore the intelligence fails to reach him, this offence is not completed, 

981 though the offence of holding correspondence may be." I t  would seem 
also that the facts communicated should be in part a t  least true, since, if 

they are  entirely false, intelligence cannot be said to be given. 

"EITHER DIRECTLY OR INDIRECTLY." These words a re  construed 
a s  applying to both the acts made punishable, not to the last one only. The 
modes of holding correspondence and giving intelligence already instanced have 
been mainly of a direct character. I t  was, however, the indirect modes which, 
during the late war,-as in previous wars,=-principally exercised the vigilance 
of our military authorities. The proceeding of this sort which i t  was found 
especially necessary to denounce and prohibit was the publication in nsws
papers of particulars in  regard to the numbers, organization, position, opera- 
tions, &c., of the army, by .which information might readily be communicated 
to the enemy; and in several instances the offence thus committed was made 
the subject of charges under the present Article," or of trial by military com- 
mission." The publishing by way of advertisement in aewspapers, of " Per
sonals," by means of which an indirect correspondence was maintained with 
individuals within the enemy's lines, was also expressly prohibited.* 

PROOF. I n  addition to what has already been said on this subject, (includ- 
ing the observations under the previous A r t i c b a p p o s i t e  here also-as to the 

4 See case in Q. 0. 26, Dept. of Va. & No. Ca., 1864, in which a soldier guarding a 
prisoner is charged with allowing the latter to escape for the purpose of having him 
colnmunicate to the enemy valuable information. 

Art. 8 of James I1 made punishable the giving of intelligence "either by letters, mes- 
sages, signs, or tokens; or m any manner of way whatsoever." 

6The intelligence may be of a negative character. Thus in Stone's case, 6 Term, 527. 
the sending to the enemy a paper containing reasons for rot h v a d h g  England was held 
to constitute high treason. 

*.G. 0.242 of 1863. 
G. 0. 250 of 1863. 
 

.G. 0. 371 of 1863. 
 
G.0. 157 of 1864. 
" It 18 essential to the eEenee of giving lntelllgenee to the enemy that rnaterlal intor- 

mation should actually be communicated to him." DIQeST, 42. 
"See O. 0.of Nov. 27, 1812; Tulloeh, 4 0 4 1 .  
* G .  0. 67 of 1861; DO. 151 of 1862; DO. 125, Army of the Potomac, 1882; Dq. 29. 

48, Id., 1863 ;Do. 44, Id., 1864 ;Do. 48, Dept. of the Mo., 1862. 
*Q.0.10, Dept. of Waahbgton, 1863 ; Do. 13, Dept of the Tenn., 1863. 

G .  0. 29, A m y  of the Potemac, 1868. 
 
GI. 0.10,Dept. of the East, 1865. 
 

http:*Q.0.10
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proper evidence of the exisknce of a state of war, kc.,) i t  may be added that 
where the correspondence has  been carried on, or intelligence supplied, by a 
written communication in the handwriting of the accused, i t  will be necessary 

to prove this in the usual mannner, a s  indicated in  the Chapter on Evi- 
982 dence. Where the communication is in &her, the possession of a key, 

or a knowledge of and ability to employ the cipher, must ordinarily be 
brought home to the party." 

DEFENCE. The general principle laid down a s  applicable to defences t o  
charges under the 45th, is  apposite under the present Article. 

Under a charge for holding correspondence, where the communication r e  
ferred solely to private or domestic affairs, i t  would be a good defence to show 
that the same was authorized under regulations such a s  those which prevailed 
during the late war, by which communications of such a character were per- 
mitted to be exchanged with the enemy through the lines a t  Fortress Monroe. 

A not unusual form of defence to a charge of giving intelligence to the 
enemy, (especially where i t  was verbally and personany communicated to  the 
enemy in his presence,) has been that  the same was furnished under duress. 
But to constitute this defence, the duress must have been such a s  to put the 
party in  reasonable fear of present death if he refused to give the information 
required of him. Any form of bodily constraint or injury, not immediately 
endangering life, although i t  might be admitted in  evidence in  mitigation of 
punishment, would not amount to a defence in law. Thus, neither the mere 
presence of a force of the enemy sufficient to overpower the party and destroy 
him, nor the ordering him peremptorily to furnish the information desired, nor 
the imprisoning of him until he should disclose facts within his Knowledge, 
would constitute the defence of duress, where his life was not seriously threat- 
e n d  or otherwise put in actual peril." 

PUNISHMENT. The penalty to be awarded will properly depend npon the 
animus of the oflender, whether treasonable, treacherous, or sympathetic 

883 with the enemy's cause, or comparatively innocent of any such feeling; 
upon the matter of the communication-whether beneficial to the memy, 

authentic and original, or mounting merely to hearsay or rumor; ,upon the 
manner and form of imparting it-as whether i t  be communicated to the 
enemy's government or its official or military representative, or to a private 
individual, &c. The death penalty has sometimes been adjudged in our p r a c  
tice for a violation of this, a s  of the previous, Article,' but imprisonment has 
been the more usual punishment." In  some cases the sentence has required 
that  the accused be sent without the lines of the army.* 

16 In Smithson's Case, (Q. 0. 371 of 1863,) the letter conveying intelligence, to .the 
enemy was signed with a Bctitlous name and enclosed in an envelope addressed in cipher. 
See also a case of writing a letter with a fictitious signature in G. 0. 203, Dept. of the 
Yo., 1864. 

11See the analogous case of entering the military service of the enemy Under duress. 
in Respublica v. McCarthy, 2 Dallas, 86; U. 8. v. -01, Id., S46; U. 8. u. Weinel, 
4 Philad., 396. And compare U. S. u. Hodges, Brunner, 465. See also, in *his cpnnec 
tion, the comments of the Secretary of War npon the flndings in Cashell's Case, in 
0. 0. 250 of 1863.

*G. 0. 106, 157, of 1864; Do. 67, Dept. of the Gulf, 18ep. 
*In a esse pnblisiled in GI. 0. 14, Mil. Div. W. Miss., 1866, the sentence Is confine 

ment at hard kbor for twenty gears. 
*Thus, in a caw in O. 0. 68, Dept. of the Mo., 1863, the sentonce was-" To be sent 

South beyond the lines of the'Eedera1 forces." And see a abnilar sentence in G. 0. 13, 
Dept. of the Tenn.. 1868. 
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XX. 	THE FORTY-SEVENTH, FORTY-EIGHTH, FORTY-NINTH, FIFTIETH, 
AND FIFTY-FIRST ARTICLES. 

[Desertion and Kindred Offences.] 

"ABT. 47. Any ofticer or soldier who, hasing received pay, or having been duly 
enlisted in  the service o f  the United States, deserts the same, shall, Cn time o f  
war, suffer death, or such other punishment as a court-martial may direct; 
and i n  time o f  peace, any punishment, excepting death, which a court-martial 
may direct. 

"ABT. 48. Every s ~ l d i e r  who deserts the sewice o f  the United Stntes shall 
be liable to serve for such period as shall, d t h  the time he nzay have served 
previous to his desertion, amount to the full t w m  o f  his enlistment; and such 
soldier shall be tried by a court-martial and punished, although the term o f  his 
enlistment may have elapsed previous to  his being apprehended and tried. 

"ART. 49. Any oiqicer who, hasing tendered his resignation, quits his post or 
proper duties, without leave, and with intent to r e m a h  permanently absent 
therefrom, prior to  due notice o f  the acceptance o f  the same, shalt be d e m d  
and punished as a deserter. 

"ART. 50. NO non-commissioned oiqicer or soldier shall enlist himself 
984 i n  any other regiment, troop, or contpany, without a regular discharge 

from the regiment, troop, or company i n  which he last served, on a 
penalty o f  being reputed a deserter, and s u f f e ~ n g  accdrdingly. And i n  case 
any oflcer shall knowingly receive and entertain such non-commissionei oiqicer 
or soldier, or shall not, af ter  his beimg discovered to be a d e s d e r .  immediately 
confine him and give notice thereof to the corps i n  which he last served, the 
said oficer shall, by a court-martial, be cashiered. 

"ART. 51. Any oficer or soldier who advises or persuades any other oiqicer 
or soldier to desert the serwice o f  the United States, shall, in  time o f  war, 
suffer death, or auch other punishment as a court-martial may direct; and i n  
time of peace, any punishment, excepting death which a court-martial may 
direct." 

FORTY-SEVENTHAETICLE. 

PREVIOUS LEGISLATION. This is  Art. 20 of the code of 1806, not mate
rially modified, and-consolidated with it-the Act of May 29, 1830, c 183, 
prohibiting the imposition of the death penalty for desertion committed in time 
of peace. In  the code of 1775, desertion and absence without leave were made 
punishable by provisions of the same A r t i c l e N o .  8. In  that of 1776, the two 
provi~ionswere embodied in separate Articles, that relating to absence without 
leave, (now contained in Art. 32,) following next after that relating to desertion. 

I n  the British law, desertion-formerly declared a felony by s t a t ~ t e , ~  and 
therefore not made punishable as a military offence In the earlier military 
codes-is now, (as  with us,) a purely military offence cognizable only by 
~ 6 u r t - m a r t i a l . ~  

*Desertion, which was originally a civil ofPence in the English law, (soldiers not being 
enlisted by the State, but by private contractors engagihg +o furnish certain numbers 
of men for the army,) appears t0  have been Erst declared to  be felony by the 18th 
Henry VI, c. 19. See Tytler, 41-45 ; Samuel, 71-74 ; Simmons 9 1088; Manual, 8 ; also 
Trask v. Payne, 43 Barb., 575. I n  the  early (1688) case of King v. Dale,, (or Beale,) 
2 Shower, 611, and 1 2  Howell St. Tr., 262, a soldier convicted of desertion, was 
attainted of felonv and executed accordingly. By tbe original 'Mutiny Act of 1689, 
desertion was first made punishable by court-martial within the kingdom. 

See Army Act, 8.. 12. 
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986 D T S E R T I O N  D E F I N E D . "  A deserter is one who absents himself from 
his regiment. or military station or duty, and from the service, without 

authority, and with the intention of not returning. The offence of desertion 
thus consists of the minor offence of absence ~ i t h o u t  leave coupled with and 
charactzrized by a deliberate purpose not to rejoin the military service but to 
abandon the same altogether, or a t  least to terminate and d.asolve the existing 
military status and obligation, i .  e.  the pending contract of tnlistment. I t  is 
thus the animus non revertendi, which is the gist and essential quality of the 
~ f f e n s e . ~  

The absence .  This n ~ a y  be unauthorized from the beginning, as  is the case 
in the majority of instances ; or it  may consist in not returning a t  the expiration 
of a furlough or other defined leave of absence." A soldier may also desert pend- 
ing a pass or brief leave of absence from his post, &c. ; the fact that  he is au- 

thorized to be thus absent from the particular command not being incom- 
986 patible with his deserting from the army and the service?' Further, the, 

absence may be originally involuntary, i .  e. caused by an agency beyond 
the control of the party-as where he has been taken prisoner by the enemy; 
in  such case, if, on being released or escaping, he does not return but takes the 
opportunity to abandon the service; or if, upon his capture, he eolists, (not under 
duress but of his own choice,) in the enemy's army-he is a de~erter .~ '  Again, 
the absence may be caused originally by an arrest or i~llprisonment of the ac- 
cused, as  an offender against the local law, by the civil authorities. Or i t  may 
consist in an avoidance of military arrest or confinement; a s  where an officer o r  
soldier escapes while held in close arrest or confinement awaiting trial or sen- 
tence, or while under sentence." And an enlisted soldier may absent himself ~ n d  
desert, while already in the status of a deserter from a previous enlistment, the 
fact that he is amenable to justice for a certain desertion not affecting his ca- 
pacity to desert again. 

=Besides those whom the military common law defines as  deserters, certain classes of 
ofleers have been expressly declared to be such-viz. by Sec. 1229,Rev. Sts., (authorizing 
the  dropping as  deserters of offlcers absenting themseivea without leave for three months,) 
and by Art. 49, presently to  be considered. 

During the la te  war, drafted persons failing to report or fraudulently avoiding the draft,  
were, by the Act of March 5 ,  1863,c. 75, s. 13, and subsequent statutes, made amenable 
to military trial and punishment a s  deserters, and many of this class were brought to  
trial accordingly. See cases in G. 0. 85, 86, Northern Dept., 1864 ; and frequent cases f n  
G. O.,Dept. of the Monongahela, 1863 ; G. 0 ,  Middle Dept., Dept. of the Susquehanna, and 
Dept. of Pennsylvania, of 1864; and especially in G. 0. of the last-named Dept. of 1865. 

=As defining, or  illustrating the definition of desertion, see Samuel, 323 ; Hough, 136-7; 
~ d . ,(P.) 131 ; Simmons 1 180, 182, 183 ; Gr,fRths, 22; Harcourt, 25; Manual, 20, 21: 
@Brim, 95 ; G. 0. 91 of 1881 ; G. 0.59, Army of the  ~'otomac, 1861 ; Do. 11,Dept. of the 
Tenr?., 1866;Do. 32,Dept. of the Flatre, 1869;Do 67, Id., 1871;G. C. M. 0. 33,Dept. of 
the Mo., 1870; Hickey v. Huse, 56 Maine, 493; Hanson v.  S. Scituate, 115 Mass., 336, 
342; 15 Opins. At. Gen., 158. 

Desertion a t  maritime leu is similarly defined as  :-"A quitting the ship and her serv- 
ice, not only without leave and against the duty of the pa r t i ,  but with a n  intent not again 
to  return to  the ehip's duty. There is thus a distinction taken between a mere absence 
without lezve and a flnal quitting of the ship animo derelinquendi." Curtis, Rights and 
Duties of Merchant Seamen, 129 And see CofRn v. Jenkins, 3 Story, 138; Cloutman v. 
Tnnison, 1 Sumcer, 373; The Rovena, 1 Ware, 313. 

5 See Circ. No. 7. (H. A,,) 1893. 
See case in G. C. M. 0. 90,Dept. of Cal., 1884. Compare also Manual, 21 5 17.

"Respuhlica 9.McCarthy, 2 Dallas, 88;U.S v.  Vigol, Id., 346. 
"Note in this connection the declaration in G. 0. 53,Dept. of the Gulf, 1863, to  the  

effect tha t  all officers or  soldiers giving their paroles as  priaoners of war, otherwise than 
as  prescribed by the cartel of exchange, will be considered deserters and puniehed accord- 
ingly. 

"As to  the anin~uein  cases of escape, see post, 
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The  intent-From w h a t  presumable. The nature of the intent in de
sertion is best understood in considering the acts and occurrences from which 
i t  may be presumed, its existence being in general a matter of inference from 
the circumstances of the particular case. 1st. As to the length of absence-
the mere fact of an unauthorized absence for a certain period is not,-in our 
law, either conclusive or prima facie evidence of the requisite intent.= A pro
tracted unexplained absence affords indeed a strong presumption that the party 
absented himself with the an in~usof desertion, and the longer the absence, 
(prior to the arrest,) the stronger, in general, the presumption. To infer such 
intent solely from unauthorized absence of but brief duration, especially if 

followed by a voluntary return, will commonly be unwarranted:= an 
987 absence, however, for a few days or even a part of a day, may, under cer

tain circumstances, fully justify such an inference; and, in time of 
t~ar,",an absence of slight duration may be a s  significant a s  a considerably 
longer one in time of peace. 

2d. The other circumstances which may go to indicate that  the absence has 
been actuated by the a n i m s  in question a re  numerous and varied, consisting 
a s  they may do in acts o r  declarations of the accused, not only prior to the 
offence but also pending his absence, and a t  the time of or even after his a p p r e  
hension. Among such circumstances the more familiar are-Secretly making 
preparations a s  for a permanent absence, by collecting or disposing of personal 
effects,* kc.; procuring a civilian's dress or other disguise; 85 declarations by 
the accused to comrades, &c., of a desire to quit the service or command; 
attempts to persuade others to decamp with him; faking a horse, arms, ammu
nition, clothing, rations, or such other property of the go~ernment, (or of 
individuals,) a s  may facilitate a rapid remoral, defend against arrest, protect 
against the weather, provide sustenance, &c.; taking passage on a railway 
train, steamer, or other conveyance for a distant point; " the commission, in 
leaving, of some other military offence necessary to effectuate the desertion, 

a s  a quitting of his post a s  a sentinel; the fact that he has committed a 
988 homicide, larceny, embezzlement, or other crime, for which he would 

have been liable to severe punishment; the fact that, in leaving, he has 
escaped from a confinement or close arrest ;  his writing, during his absence, 

80 "Mere length of absence is. by itself, of little value as  a test, for a soldier who 
has been entrnpped into bad company through drink, or other causes, may be absent 
some time without any thought of becoming a deserter." Manual, 20. 

See G. C. M. 0. 31 of 1876; Do. 79 of 1886; Do. 12, Dept. .of the  East, 1.892. 
Bringing to  trial for  desertion soldiers who have simply been absent without authority 
for a few days has been not unfrequently condemned Ln the G. 0. See G. 0. 10 of 
1829;Do. 59, Army of the Potomac, 1861 ; Do. 67,Dept. of the Mo., 1867. Mere strag
glers on the march are  not to be treated a s  deserters. G. C. M. 0. 28 of 1888. 

I n  par. 132, -4. R., (as  amended by G.0. 69 of 1891,) i t  is directed a s  follows-" No 
man shall be reported a deserter until af ter  the expiration of ten days (should he 
remain tha t  length of time away), unless the company commander bas conclusive evi
dence of the absentee's intention not to return. * Should the soldier not return. 
or be apprehended, a i th in  the time named, his drsertion will date  from the commence
ment of the unauthorlzed absence." 

'=An absence of an hour %-as held sumcient where the accused was pursued and appre
hended in the act  of flight G. C. M. 0. 33, Dept. of the Mo., 1870. That  the absence 
nwd only he for a brief period, compare I n  7.2 ~ r i m l e y ,137 U. S., 147. 
a See the stringent order of Gen. Terry in G. 0. 11,Twenty-Fourth Army Corps, 1864. 
r Hough, 137; Pipon & Col., 152, 

See O'Dowd, 56. 
@aSamuel., 323 ; Simmons .%182;Manual, 20. 
* Hough, 142. 
*Simmons f 816; Hough, 138; Pipon % Col., 152; 0. 0. 32, Dept. of the Platte, 

1869 ; G. C. M.0. 52 of 1877, (Lieut. Fleming's case.) 

mailto:@aSamuel.


AND PRECEDENTS. 

ble. The nature of the intent in  de- 
1g the acts and occurrences from which 
g in general a matter of inference from 
Lse. 1st. As to the length of absence- 
:nee for a certain period is  not, -in our 
vidence of the requisite intent." A pro- 
leed a strong presumption that  the party 
desertion, and the longer the absence, 
:eneral, the presumption. To infer such 
Ice of but brief duration, especially if 

will commonly be unwarranted : a an 
or even a part of a day, may, under cer- 

such an inference; and, in time of 
Lay be a s  significant a s  a considerably 

lay go to indicate that the absence has 
,n are  numerous and varied, consisting 
I of the accused, not only prior to  the 
1 a t  the time of or even after his a p p r e  
ie more familiar are-Secretly making 
e, by collecting or disposing of personal 
s s  or other disguise; " declarations by 
sire to quit the service or command; 
with him; faking a horse, arms, ammu- 
- property of the government, (or of 
remonl ,  defend against arrest, protect 
ce, &c.; taking passage on a railway 

a distant point; " the commission, in 
necessary to effectuate the desertion, 

nel; the fact that he has committed a 
or other crime, for which he would 

sent; the fact that, in leaving, he has 
'rest; his writing, during his absence, 

f little value as a test, for a soldier who 
~ g h  drink, or other causes, may be absent 
deserter." Manual, 20. 

f 1886;  Do. 12, Dept. .of the East, 1892. 
have simply been absent without authority 
'ondemncd in the G. 0 .  See G. 0 .  19 of 
10. 57, Dept. of the Mo., 1867. Mere strag- 
leserters. 6. C. Y. 0 .  28 of 1888. 
i9 of 1891,) it i s  directed as  follows-" No 
!r the expiration of ten days (should he 
le companp commander has conclusive evi- 
n. * Should the soldier not return, 
is desertion will date from the commence- 

where the accused was pursued and appre- 
DePt. of the Mo., 1870. That the absence 
Grimley, 137 U. S., 147. :. 0. 11, Twenty-Fourth Army Corps, 1864. ' 

lol., 152;  Q. 0. 32, Dept. of the Platte, 
s case.) 

i 
I 

I 

MILITARY LAW AND PRECEDENTS. 639 

t o  comrades, LC., declaring nn intention not. to return; h i s  assuming, during 
absence, a false name, or r m r t i n g  to other means to conceal hls identity and 
avoid detection ; his being apprehended a t  a long distance from hls station ; 
his being pursued arld overtaken when in evident flight; his being found, an 
arrest, dressed wholly or partly in civilian's clothes? or otherwise disguised 
his resisting arrest ;  his denying, upon arrest, bis identity, making false or 
contradictory statements, or faillng to explain satisfactorily his absence; his 
surrendering himself as  a deserter, &c. 

CONSTRUCTION OF THE ARTICLE--" Having  received pay  or hav
i n g  been du ly  enlisted." These words a re  evidently intended to include all 
persons who, a s  officers or soldiers, have entered into a formal or informal en
gagement or enlistment, a s  evidenced by 'their written contract or by the' receipt 
of pay or otherwise, to render military service to the United States." I n  what 
consists an enlistment has been considered under the " Second Article!' 

L 6  I n  t ime of war." This term, a s  employed in the Articles of War, has  al
ready'been construed a s  including not only foreign or civil war but a period 
of hostilities against an Indian tribe. 

''A court-martial." Under this general description, desertion, (com
989 mitted in  time of peace, when it is not a capital offence,) may legally 

be taken cognizance of by a regimental or garrison court. In  view, how
ever, of the limited power of sentence vested in inferior tribunals by Art. 83, 
cases of desertion are  invariably referred for trial to general courts'-in time of' 
peace equally a s  in time of war. 

CHARGE. Forms of charges of desertion are  given in the Appendix. I t  
need ony be observed here that the specification, in  addition to the averment 
of the desertion, will properly set forth the da te  of the enlistment of the ac
cused and state whether he surrendered himself or was apprehended. 

PLEA. The subject of pleading guilty, under a charge of'desertion, to the 
lesser offence only of absence without leave; a s  also the subject of the intro
duction of evidence in connection with the plea of guilty of desertion, and of 
the relation between the "statement," (if any,) and the plea where such plea 
is interposed-have been considered in Chapter XVI. The special plea of the 
statute of limitations in cases of desertion has been treated of in the same 
chapter. 

PROOF. I n  order to substantiate a charge of desertion under this Article, 
it is necessary to establish-1, The fact of the due enlistment of the accused, or 
of the receipt of pay By him; 2, The fact that he  absented himself without 
authority; 3, The fact that  he did so  with the intention not to return. The onus 
of proving each of these facts rest6 upon the prosecution. 

Proof of enlistment o r  receipt of pay. I t  will rarely be necessary to pre
sent this part of the proof in a formal manner. The accused indeed-if no 
question of identity is raised-will generally admit of record, or not contest, the 

*But that desertion cannot " invariably be judged by distance ''-see Simmons $ 183, 
repeated in Manual, 21. 

Samael, 323 ; Hough, 137 ;Pipon L Col., 149 ; Manual, 20, 21 ; O'Brien, 96 ; G. 0 .  91, 
Army of the Potomac, 1863. 

41 Q. 0 .  91, Army of the Potomac, 1863 ;Do. 33, D s p t  cd the Northwest, 1864 ; Sim
mons 1 878. 

The view of O'Brlen, (p. 96,) that, of t h e e  words, those alluding to  the receipt of 
pay were intended to apply rather to 0fe~eI-athan to soldiers, i s  not sustain+ by a ref
erence to the history of the Article as derived from the British Mutiny Act. The pres
ent phraseology would be simplified and imptoved by omitting altogether these words, and 
making the Article read-Any oncer or soldier who deserts the military aervloe of the 
Un4ted states shall, do. 
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616156 0 - 44 - 41 
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point tfiat he  is duly i n  the military service within the contemplation, of the 
Article. In  rare  cases,-as where a soldier claims that his enlistment. was 
illegal and void,--lt may become essential to introduce, (in the ariginal or by 
copy,) the enlistment contract or the official roll containing a receipt of pay 
signed by the accused, or, in the absence of such written testimony, some com- 
petent par01 evidence either of an actual receipt of pay or of acts held equiva. 

lent in law to a formal enlistment,- Commonly, however, i t  will be 
990 sufficient to identify the accused a s  one who, having voluntarily served 
. and acted a s  a soldier, (or  an offlcer,) of the regiment. or corps, &c., 
named, is estopped to deny his amenability a s  such." 

Proof of t h e  unauthorized absence. This i s  in  general readily made by the 
commanding officer, first sergeant, or other officer or non-commissioned oficer of 
the command who is cognizant of the fact. If i t  is  alleged that the offence was 
committed when the accused was on leave of absence or furlough, the written 
authority, or i ts  details, should be put in evidence, with proof that the accused 
failed to return a t  the proper time. Proof merely of absence is not proof of 
absence without authority, nor does it  impose upon the accused the onus of 
showing that he had authority: the want of authority must be affirmatively 
established by the prosecution. Thus it  has been held that evidence that  a 
soldier, when absent from his post, was arrested, was not proof that he was 
absent without authority.'' A mere atteh:)t by a soldier to absent himself 
without leave has also been held not to be sufficient evidence of an unauthorized 
absence."' 

Proof of t h e  intent.  Except where established by a speciflc declaration of 
the same by the accused, the fact that  he absented himself ani~nonon revertendi 
is proved a s  a presumption " from some one unequivocal fact, a s  an unexplained 
long-protracted absence without authority, or-more commonly-from a com
bination of circumstances having a similar significance. The more familiar of 
such circumstances have alrendy been instanced as  ill~tstrating the definition of 
desertion, and need not be repeated. I t  may be added that facts should not be 
accepted as  proof of the intent, which, though casting suspicion upon the ac- 
cused, are  yet consistent with his innocence. As, for example, the fact that 

while absent without authority he was arrested as a deserter." I t  is  a 
991 matter of common knolvledge that soldiers, when thus absent, are  not 

unfrequently arrested by policemen or others with a view to the obtaining 
of the reward for the apprehension of deserters ; but from such an arrest alone, 
(even in a case where the reward has been paid:) i t  would nct be safe or just 
to presume that the soldier was absent with the animus of desertion. So, this 
animus is not to be presumed from the mere f a d  alone that the soldier has 

*As to such acts, see undex " Secand Azticle," ante, 
U In  some cases the proceedings have been disapproved on account of the absence of any 

proof whatever of receipt of pay or enlistment. See, for example, G. 0. 2, Dept. of the 
East, 1863 ; Do. 31, 45, 52, 63, Id., 1864 ; Do. 5, Id., 1865. 

'5 See G .  0. 50,Dept. of Cal , 1867. 
See G. 0. 27,Dept of Dakota, 1868. 

a" Presumptive evidence on this polnt Is generally the best tha t  can be produced." 
O'Brlen, 304. 

" G .  C. M. 0.1, Dept. of Texas, 1875; Fitchburg v .  Lunenburg, 102 Mass., 358. Nor 
does the fact that, upon arrest, he was closely confined imply in law anything more than 
tha t  he is charged with the o~fence. See O. 0.50, Dept. of Cal., 1867. I n  a case in 
G. C. M. 0. 5,Dept. of Texas, 1891, a letter from a post adjutant, relating the circum- 
stances of the surrender of the accused as  a deserter, wblch had been ndmitted by the 
court a s  evldence of the desertion, was of course held by the reviewing authority to be 
wholly incompetent. 

" G .  0. 30, Northern Dept., 1864 ; Q. C.M.0.55, Dept. of the BIo., 1872. 

http:C.M.0.55




MILITA~Y LAW A N  

as, for example, the fact that he absented 
liquor ; that  when he departed he left a cor 
would be forfeited upon desertion ; " tha 
haste when arrested ; that his real object, 
a mild criminality and a temporary abse 
neighboring town, ranch, kc. ; a that he r 
tarily Bg and not ba!ause induced by privai 

EXTENUATING CIRCDXSTANCES 
evidence facts and circumstances which, tl 
avail to extenuate his offence with the co 

that-he absented himself in good 
995 without some foundat~on, that he w 

that he had been subjected to cru 
oppressive treatment by his superiors; " 1 

the continued hostility of conlrades ; 'O t h  
d e e r t  by an officer of the command; t 
the prevalence of an epidemic or contat 
rations had been for a considerable perh 

"'G. 0. 10, Dept. of the Piarte, 1871. 
"Samuel, 324; G. 0. 32, Dept. of the Soutf 
=Hough, 141; Q. 0. 10, 52, Dept. or the P 

East, 1871; Do. 29, Dept. of Cal., 1872. A v 
to be distinguished from a surrender a8 a d8s 

See Hongh, 141. 
"See, for example, case in G. 0. 77, Dept. o 

of a soldler, charged with desertion, that ,  ha 
right t o  leave the service when active hostili 
to have been improperly accepted by the court. 
dred-of the Firs t  Michigan Cavalry, who, h 
three years or during the war," and having b 
to quell an Indian outbreak, left the regime1 
held to  be aeserters. 16 Opins. At. Gen., 675. 
the Potomac, 1862, of members of a volunt 
belief that  their three months' term had ex) 
convicted a s  deserters. And compare Wilbour 

"See cases in G. 0. 13, Dept. of the Ten11 
Q. C. M. 0. 58, Dept. of the East, 1872. In  
rough and inhuman treatment he (the accuse( 
is referred to a s  ground for the remission of 
Curtis in note post. 

70 Cases of this description a re  found in 6. 
Dept. of Washington, 1867; Do. 11, Second 1 
the Mo., 1871 ; Do. 68, Td., 1873; Do. 29, De 
M. 0. 80, Dept. of the Mo., 1872, where the 
soldier who had been induced t o  absent him! 
mock trial and sentence by a pretended court 
with the permission of the company command' 

7 t h  a case in G. 0. 22, Dept. of Va., 1g 
being told, in the presence o i  men of the 4 

worthlessness, tha t  they " wished he wouid 
pay his passage" if he would go. He disa 
arrested, tried, and severely sentenced. I t  w! 
a n  " invitation " to the soldier to commir. the 
remitted, by Gen. Dix. 
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993 DEFENCE. Xn defence the accused may offer evidence of his non-
identity with the person charged, or he may show that he has  neither 

r&eived pay in the service nor been legally enlisted therein, and is therefore 
not amenable under this Art i~le . '~  Or he nlay prove that his absence was not 
unauthorized: and i t  will be a good defence that he was absent ir. good faith 
by the permission of a superior, although the latter may have had no authority 
to allow such absence. So i t  will be a good defence that  the accused k i n g  
absent by authority, was prevented from returning, at the expiration of his 
leave or furlough, by serious disabling illness;68 but this defence must! if prac- 
ticable, be sustained by the evidence of a medical oflicer of the army, or, in the 
absence of such a n  officer, a civil physician. I t  will further be a sufficient de
fence to the charge of desertion that  the absence of the a-ccused was caused by 
his being, (involuntarily,) taken prisoner, and held as s. prisoner, bp the 
enemy ;67 or that it  was occasioned by his being forced by his comrades to leave 
the company ;" or that  it  was the result of his having M n  arrested and de- 
tained in confinement by the civil auth6rtiies~' Having been so arrested and 
held after a desertion had been consummated would of course be unavailing 
a s  e defence. 

I t  will also be a gaod defence that t'ne deserter has been restared to duty 
by competent authority under par. 128 of the Army Regula.tions, which clearly 
conte~nplates that, ?Ipon such restoration, a tvial shall be dispensed with. 

I t  would further be a complete defence, that the accuseci gave himself 
994 up under and within the terms of a proclamation of the President, offer- 

ing amnesty or exemption from trial to soldiers absent in desertion if 
duly returning to the service.60 I t  must appear indeed that the accused has 
complied with the conditions, if anL of the pardon or immunitjj offered-as, for 
instance, that  he returned voluntarily, and within the specified 

It may be added that it  is  no defence to  this charge that the sccused, when he 
deserted, was a deserter from a previous enlistment, since this fact did not 
make the second enlistment void but voidable only a t  the option of the govern- 
ment." 

Upon the defence the accused may put in evidence any facts tending to nega- 
tive the presumption that he absented himself with the intent of desertion; ?

91 of 1881 ;Do. 12,Middle Dept., 1865;G. C. M. 0. 33,Dept. of the Mo., 1875;Do. 22, 
Dept. of the  East, 18x2; Do. 1, Dept. of Texas, 1883; D r c s s ~ ,339. So, in G. 0. 30, 
Northern Dept., 1864, an official communication from a quartermaster to a company 
commander, in which the former informed the latter tha t  he had paid the reword for 
the arrest a s  a 'deserter, of a soldier belonging to the company, was properly held to  
he not legal evidence of the desertion. 

See ante; also under Second Article-" Enlistment." That  i t  is no defence that  he 
had not received all the pay due him, see Hutchings v .  Van Bokkelen, 34 Maine, 133. 

6eC~mparethe similar provision of the maritime law, stated by Pothier-as cited by 
Curtis, in Rights and Duties of Merchant Seamen; 185.

67 Pipon & Col., 56.. As to  the defence of duress, to  a charge of desertion to the 
enemy, see Chapter SVII-" Compulsion of the enemy, &c." 

mThis defence was recognized as  sufficient in G. C. M. 0. 97,Dept. of Cal., 1884. 
OD See G. C. M. 0. 55, Dept. of the 1\10., 1872. And see case in G. C. M. 0.64, Div. 

Atlantic, 1869,where the absence of the soldier was induced 1)smisinformation as  to his 
rlght of exemption from arrest for debts incurred before enlistment. 

proclamations and announcements of  this character are  published or referred to in 
the following General Ortiers of the War Department, vis : G. 0. of Nov. 5, 1811 ; Do. of 
June 17, 1814 ; DO. 35 of 1848 ; Do. 58 of 1863 ; Do. 35 of 1865 ; Do. 43 of 1866; Do. 
102 of 1873. A proclamation of this kind was directed, to be issued by Gen. Washington, 
by a Resoluticn of Congress of Oct. 17,1777. 2 'Jour. Cong., 294. 

elG. 0. 61,Dept. of the East, 1865. 
"G. C. M. 0. 83,Dept. of the Mo., 1873;Do. 67,Dept. of Cal., 1884. 
ea '' Every facility should be given him to introduce testimony In his defense.". G. 0. 

91,Army of. the Potomac, 1863. (Gen. Meade.) 
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!8 of the Army Regulations, which dearly 
ion, a triaZ shall be dispensed with. 
't2 defence, that the accused gave himself 
of a proclamation of the President, offer- 
n trial to soldiers absent in desertion if 
lust appear indeed that the accused has 
f the pardon or imnlunitg offered-as, for 
and within the specifid time.m 

3 to this charge that the sccused, when he 
pious enlistment, since this fact did not 
Toidable only a t  the option of the govern- 

jut in evidence any facts tending to nega- 
himself with the intent of desertion; ?- 

. C. M. 0. 33, Dept. of the Ma., 1875; Do. 22, 
Texas, 1883; DIGEST, 339. So, in G. 0. 30, 

~ica t io l~  from a quartermaster to  a. company 
the latter tha t  he had paid the reward for 

)nging to the company, was properly held to  

"Enlistment." Tha t  it is no defence tha t  he 
[utchings v .  Van Bokkelen, 34 Maine. 133. 

, - - .  
maritime law, stated by Pothier-as cited by 
Seamen., 135. ' 

of duress, to  a charge of desertion to the 
' the enemy, &c." 
~t in G. C. M. 0. 97, Dept. of Cal., 1884. 
1872. And see case in G. C. id. 0. 64, Div. 
Ldier was induced by misinformation as to  his 
curred before enlistment. 
his character are  published or referred to in 
epartment, viz: G. 0. of Nov. 5, 1811 ; Do. of 
1863; Do. 35 of 1865 ; Do. 43 of 1866; Do. 
vas directed. to be issued by Gen. Washington, 
7. 2 Jour. Cong., 294. 

Do. 67, Dept. of Cal., 1884. 
I introduce testimony in his defense.". G. 0. 
ade.) 

as, for example, the fact that he absented himself when under the influence of 
liquor; that when he departed he left a considerable amount of pay due him that 
would be forfeited upon desertion :&  that he had riot proceeded fa r  or with 
haste when arrested; that his real object, tinough illicit, was one involving only 
a mild criminality and a temporary absence, as  tile obtaining of liquor a t  a 
neighboring town, ranch, kc. ;'' that he returned, after a brief absence. volun- 
tarily BB and not ba:ause induced by privarions? &c. 

EXTENUATING CIRCUNSTANCES. The accused may also exhibit in 
evidence facts and circumstances which, though not constituting a defence, may 
avail to extenuate his offence with the cocrt or the reviewing o$cer. Such a s  

that-he absented himself in good faith, under a claim, honest and not 
995 without some foundation, that  he was entitiea to  terminate his service;" 

that he had been subjected to cruel or arbitrary punishment, or other 
oppressive treatment by his superiors;" that he had been urged to his act by 
the continued hostility of comrade^;'^ that he had been advised or incited to 
desert by an officef of the command; " that b e  had been induced to leave by 
the prevalence of a n  epidemic or contagious disease at the post; that his 
rations had been for a considerable period deficient in quantity or quality; '' 

"'G. 0.10,Dept. of the Piarte, 1871. 
Samuel, 324; G. 0. 32,Dept. of the south, 1873. 

a H o ~ g h ,141; G. 0. 10, 52, Dept. of the Platte, 1871 ; G. C. M. 0. 174,Dept. of the 
East, 1871; Do. 29, Dept. of Cal., 1872. A voluntary rerurn from absence is of course 
to be distinguished from a surrender as a deserter. 

"See Hough, 141. 
"See, for example, case in  G. 0. 77,Dept. of the Cumberland, 1867,where the defence 

of a soldler, charged with desertion, that ,  having been enlisted for  the mar, he had a 
right t o  leave the service when active hostilities were over, was held by Gen. Thomas 
to  have been improperly accepted by the court. See also case of soldiers-about two hun- 
dred-of the Firs t  Michigan Cavalry, who, having re-enlisted, in  December, 1863, "for  
three years or during the war," and having been ordered in June, 1865, to  New Mexico 
t o  quell an Indian outbreak, 1ef.t the regiment and returned to  their homes, and were 
held to  be beserters. 16 Opins. At. Gen., 675. Also cases in G. 0. 80 and 108,Army of 
the Potomac, 1862, of members of a volunteer regiment who left the service in  the 
belief that  their three months' term had expired and were held properly treated and 
convicted a s  deserters. And compare Wilbour v. Grace. 12 Johns., 72. 

See cases in  G. 0. 13, Dept. of the  Tenn., 1867; Do. 3,Dept. of the  Lakes, 1870; 
Q. C. M. 0. 58, Dept. of the East, 1872. In 6. 0.29, Dept. of the  Lakes, 1870, " t h e  
rough and inhuman treetment he (the accused) received from mmnbel-8 o j  his cwmpany" 
is referred to  a s  ground for the remission of the senrence. And compare citation from 
Curtis in note post. 

10 Cases of this description a r e  found In 6. 0. 31, Dept. of the South, 1866; Do. 53, 
Dept. of Washington, 1867; Do. 14, Second Mil. Dist., 1867; G. C. M. 0.102,Dept. of 
the Mo., 1871; Do. 68, Id., 1873: Do. 29, Dept. of Cal., 1874. ant i  see a case in G. C. 
M. 0. 80, Dept. of the Mo., 1872,where the wqutatal, on a charge of desertion, of a 
soldier who had been induced t o  absent himself by having been made the subject of a 
mock trial and sentence by a pretended court-martial, (held by the men of the company, 
with the permission of the company commander,) was approved by Gen. Pope. 

l l I n  a case in  F. 0. 22, Dept. of Va., 1863, the soldier was induced to desert -by 
being told, in the presence o i  men of the company, by his oiticers, impatient of his 
worthlessness, tha t  they "wished he would desert, and t h a t  they would be willing to  
pay his passage" if he would 'go. He disaageared accordingly, but was subsequently 
arrested, tried, and severely sentenced. I t  was held tha t  the conduct of the oacers  was 
a n  " invitation" to the soldier to commir the crime, and the seoteuce was in great par t  
remitted, by Gen. Dix. 

72 See G. 0. 26, 27, Dept. of the Mo., 1887. C o s t r e G .  0. 35,Fif th Mil. Eis t  1867. 
I s a t  maritime law, " i t  i s  nor: desertion to leave the ship on account of cruel or 

oppressive treatment, or for want of sulSicient provisions in port when they can be 
procured by the master." Curtis, Rights and Duties of Merchact Seamen, 131. What 
would absolutely excuse desertion in the  merchant service may reasonably be held to 
palliate it in  the  similar but stricter law of discipline governing the soldier. 
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criminality, subsequent intentions, &c., of 
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-Amended by G. 0. 52 of 1864. 
"A corresponding forfeiture of wages is i 

law. Curtis, Rights and Duties of Merchant S 
*See U. S. v,  Landers, 92 U. S., 79 ; 13  Opi 
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996 that  he had not been furnished with proper quarters, or sufficient clothing 
or blankets, especfally in winter ;" that  his pay had been for an unreason- 

ably long period in arrears ; that he was young and inexperienced in the service, 
and had been influenced by the bad advice or example of older soldiers or of a 
non-commissioned o6cer deserting with him; that  he had never been made ac- 
quainted with the Articles of War and did not comprehend the gravity of the 
offence; that he surrendered himself a s  a deserter after but a brief absence." 

FINDING. The authority of a court-martial, under the established usage of 
our service, to find not guilty of tine desertion charged, where the requisite 
amirrbus is not proved, but ,wilty of absence without leave, has been remarked 
upon in a previous Chapter? The finding, under a charge of desertion, of 
a t t m p t  to desert, is  expressly authorized in the British law? and. may, it  is 

considered, properly be sanctioned in our service.'@ 

997 PUNISIIBfENT.BD The Article leaves the punishment to the discretion 
of the court. In  our army a t  present the u s m l  sentence for desertion, 

In time of peace, a s  fixed by G. 0.I6 of 1895, (under the Act of Sept. 27, 1890,) 
is-dishonorable drscharge, +orfelture of all pay and ailowanees, ( a  penalty in 
great measure unnecessary by reason of the forfeitures incurred by operation 
of law:) and confinement a t  hard labor in a military prison for from one year 
to five years. The duration of the term of confinement thus limited is declared 
to be affected by the length of the unauthorized absence of the accused, the 
period during which he had served a t  the time of desertion,?' the fact that he 
surrendered or was apprehended, the fact of previous convictions for the same 
offence, and other circums~ances of the desertion specified in the Order. Within 
the legal maximum in each case, the amount of the confinement should also 
be measured by the Dresence or absence of such further facts as  that the 
accused, in deserting, abandoned an important duty-as that  of sentinel or 
guard over prisoners, or committed some such criminal offence a s  larceny or 
embezzlement of public property or a violation of Art. 17; that he induced 
others to desert with him, or was persuaded by others-his superiors or 
seniors-to desert; that he was a recruit, or a n  experienced soldier or non
commissioned officer; or by apy other circumstance illustrating the original 

" In  a case in G. 0. 19, Dept. of Cal., 1866, a sentence of a deserter is mitigated by 
a n .  MeDowell, for the reason that ,  upon his enlistment and during the moat following 
of November and December, he had had neither clothing nor blankets issued t o  him. 
though abundant supplies of the same were on hand. 

% I n  a case in  G. C. M. 0. 73. Dept. of the East, 1872, Gen. McDowell mitigates the 
sentence, for desertion, of a recruit, " i n  consideration of the fsct  tha t  he had been in 
service but a few days, and had not heard the Articles of War." 

A case may be noted here, which, in 1869, was brought t o  the attention of the See- 
retary of War, by the diplomatic representative of Switzerland a t  Washington, of a 
Swiss-George Tobler-who ha6 enlisted in  our army and deserted, in  whose behalf i t  
wae urged tha t  his offence had been induced by nostalgia, or maladie du pays. While 
this fact couid not be accepted a s  excusing the offence, (especially as  the right of 
expatriation is asserted by our laws-Sec. 1999, Rev. Sts.,) the discharge of the soldier 
was, a$ a matter of comity, conceded. 

70 Dough, 141 ; Simmons 5 180 ; G. 0. 10, 82, Dept. of the Platte, 1871 ; G. C. M. 0. 
174, h p t .  of the Bast, 1871; Do. 29, Dept. of Cal., 18'72. 

. nCh.  XIX.
"Army Act, s. 56. (3 . )  
70 I t  has been so sanctioned in a naval case. Dynes v .  Hoover, 20 Howard, 65. And 

compare Rauktead v .  U. S., 20 Ct. Cl.. 405. 
'See Chapter XX-" SBNI'INC~AND PuN~SHMINT." 

See yosi-g.  645. 
82 See Circ. No. 11, (H. A.,) 1892. 
88 That  a recruit is i n  general to  be less severely, and a non-commissioned efiicer more 

severely, punished, upon conviction of desertion-see G. C. NI. 0. 174, Dept. of the East, 
18'11; Uo. 47, 140, Id., 1872;  Do. 47, Id., 1873; G. 0. 71, Dept. of the South. 1874. 
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criminality, subsequent intentions, &c., of the party, and tending either to dis- 
pose the court unfavorably or to render it  lenient." 

In  time of war, when tde offence is made capital-:. e. punishable capitally- 
by the Article,-desertion is  visited with especial severity. Desertion to the 

enemy is almost invatiably punished with death;  and this penalty has 

998 also not unfrequently been enforced in cases where the party has erlisted 
solely 6 t h  the view of ohtaining a bounty and then abandoning the 

service." 

LEGAL CONSEQUENCES O F  DESEIRTIQN. Irrespectively and independ- 
ently of the punishments which are or may be awarded by a court-martial upon 
conviction of desertion, there are certain legal consequences resulting from the 
commission of this offence of which some notice is desirable to a completion of 
the present subject. These consequences, which do not require to be expressed 
in the sentence, but which result by operation of law upon a due ascertainn~ent 

of the fact of desertion, are  a s  follows :
999 Forfeiture of pay and  allowances. By pars. 220'' and 2458,= Army Regu- 

lations, it is  declared in substadce that all deserters shall forfeit all pay 
and allowances due them a t  the date of their desertion, a s  well a s  all accruing 
during the period of unauthorized absence:' This is a forfeiture quite other 
than that  imposable a s  a punishment by court-martial, resulting a s  i t  does 
simply by operation of law from the violation of the contract of enlistment or 
obligation of service?' I t  is not essential t~ its taking effect that  there should 

% I n  a case in G. 0. 24,Div. of the Pacific, 1868, the court imposed a lenient punish- 
ment '' on account of the condition of the accused, whose foot and lower leg are ren
dered useless by frost bite, which occurred during the period of his unauthorized 
absence." 

I n  a Resolution of Congress of June 20, 1777, (2 Jour. Cong., 173,) i t  i s  declared 
that-" Congress considers simple desertion as  a crime the most atrocious and detestable, 
but, when coupled with an intention to desert to the e n e m ,  the offence becomes doubly 
heincrus and wicked, the person com-mitting i t  being g u i l e  of both perjury and treason." 
In  Circ., Twenty-fourth Army Corps, March 21, 1865, the Dept. Commander announces
" I will give one hundred dollars reward and three months' leave or furlough, to any 
officer or soldier who shoots, or brings in, a deserter going to the enemy." 

To a similaf effect see G. 0. 136,Eighteenth Army Corps, 1864. And see, generally, 

Lieber's Instructions, G. 0. 100 of 1863 R 48. 
S'In the case of James Devlin, alias P a t  Diamond, alias Frank Tully, s u b s t i t u t e  

one of the most conspicuous of the class of professional deserters, known in the late 
w2r as "bounty-jumpers:-~ublished in G. 0. 9,Dept. of the East, 1865, Gen. Dix, in  
approving the death sentence, and ordering i t  to be presently executed, adds as  follows: 
" T h e  Major-General Commanding i s  thus prompt in the execution of the sentence pro- 
nounced upon the acdused, on acconnt of the aggravated rircumstnnces of the case. 
Within the period of eight months he enlisted twice in the Army, and once in the  Navy, 
having twice during the same period deserted the flag of his country. His case is one of 
those in which bad men, tempted by enormous bounties, enlist into the service for the  
sake of making money, with the deliberate purpose of deserting, and in which the proflt 
i s  proportioned to  the number of successful repetitions of the crime. By common con
sent, these infamous men a re  designated by the expressive appellation of bounty-jumpers. 
They might more properly be termed traitors and public plunderers, and the Major-
General Commanding, in approving the sentence of death pronounced by the  Court, 
deems i t  his duty to the  Army and the Country to announce, that ,  in all like csses, he 
will cause the ppnishment awarded, to  a crime subversive of every principle of moral 
and politieal obligation, to be executed with the utmost inflexibility and promptnew." 
And see remarks, to a similar effect, of the same commander, in G.0. 28, Dept. of the 
East, 1864; also case of Downing o.Zias Ball, cited under "Fif t ie th Article," post. 

87 As amended by G. 0. 68 of 1883. This paragraph includes all absentees without 

authority, whether or not deserters. 
-Amended by G. 0. 52 of 1864. 
S A  corresponding forfeiture of wages is incurred by deserting seamen nt maritime 

law. Curtis, Rights and Duties of Merchant Seamen, 130, 303. 305, 306. 
m S e  U. S. v, Landers, 92 U. S., 79; 13 Opins. At. Gen., 199. 
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the statute in question. 
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as might remain of the then existing war 
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1002 any oficer ~ ; I L o  is  absent from dut5 
is added-"and no of/icer so dro 

mend." 
Ineligibility for  re-enlistment. Sec. 

that  deserters shall not be eligible for en 
in treating of the Third Article. 

Qualified ineligibility to  admission t 
Rev. Sts., i t  is provided that no one " 
received into this Instltutlon, " withouz 
good conduct, and reformation o f  charac 
sione~'~." 

Vacat ing of war ran t  a s  non-commis 
Army Regulations that-" The desertion 
his appointment from the date of desertia 

@a See Huber v. Reily, 53 Pa. St., 112 ; Gotcb 
Barb. 152 and 5 Lans., 214 ;) State v. Symonda 
Severance v. Healy, 50 N. H., 448. And comp 
a convlcrion will not of course affect the righi 
those laws, by providing that a voter in the S 
or otherwise, have in fact adopted the penaltj . Matthewson, State 7,. Symonds. 

See ~n tinis connection State v. Dupont, 2 
100 14 Opins., 124. 
1 Compare McCafferty v. Guyer, 59 Pa. St., 
2 AS to this provision, see " Ninety-Ninth 1 
8 Par. 254, A. It., as  amended by G. 0 .  07, o 
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have been any conviction of the ~ f f e n d e r ; ~  as  abut conviction is the most 
satisfactory form of ascertaining the fact of desertion, the forfeiture, (except 
in cases where the deserter is restored to duty without trial under par. 128 of 
the Regulations,) is rarely enforced in the absence of a convicti.oa."' I t  in- 
cludes, with the pay proper, all. the pecuniary emoluments due the deserting 
soldier or officer," except only such a s  may accrue after  the interval specified 
in the Regulations, that is  to say after the return of the party &om. desextion 
and while he is awaiting trial and the action on his case of the reviewing 
authority. I t  is in  gelleral only the amounts due for this last-indics.ted period 
that are  actually affected by the penarty of forfeiture commonly contained in 
tbe ~en . tence .~  

Besides the pay forfeited under the Regulations above mentioned, a deserter . 
forfeits also, (by rezson of his desertion alone, irrespective of sentence,) the 
' L r e t ~ . i ~ . e dpay," '(if any be due him,) provided by' Secs. 1281 and 1282. Rev. Sts., 

and also the pay retaimed under the Act of June 16. 1890: such pay being 
I(XW, payable only i n  case the soldier "serves honestly and. faithfully to the 

date of discharge."= 
Forfeiture of savings. The Act of May 15, 18'12, incorporated in Sec. 1305 

of tbe Revised Statutes, in providing for the deposit? by soldiers. of their savings 
with the Pay department of the army, to be returned with interest upon dis- 
charge, declares that the amount deposited "shall .not be liahle to  for fd ture  bv 
sentewe of cov.rtmartia1: but shall be forfeited bg desertion." I n  the opinion 
of the author, this forfeiture takes effect, by operation of law, upon ascektain- 
ment of the fact of desertion, sinlilarly as  does the forfdture last considered; a 
conviction being the preferable, though not a n  essential, form of such ascer- 
tainment. 

T h e  obligation t o  make good t h e  t ime lost t o  t h e  United States. 'I'his 
liability forms the subject, in part, of the succeeding Srticle, (Art. 48,) and will 
be reserved for consideration thereunder. 

The  loss of citizenship abd  disqualification for  ofbice. Sec. 21 of the Act 
of March 3, 1865, c. 79,08 i11 providinq that persons then occupying the status of 
deserters from the military or naval service, who should not return to the service 
within sixty days from a specified date, should " i n  addition to  the other ln?oful 
penalties o f  the crime o f  desertion, be'dcemed and talcen to have voluntarily 
relinquished and forfeited their rights of citbenship and their r igl~ts  to becow~e 
citizens, and * * * be forever incapable of holding any ofice o f  trust or 
profit under the United Stntes,"-proceeded to add the general provision tha-t 
"a l l  person,s ~ u h o  shall hereafter desert the military or n,avn.l ro, .vic~ *: * * 
shall be li,able to the penalties o f  this section." This general enactment was sub- 
sequently incorporated in the Revjsed Statutes a s  Sec. 1998,0'and continues to 
be law. 

O1 See authorities cited in last note; also U. S. v. Kingsley, 138 U. S., 90. 
"I t  cannot of course be enforccd if the accused is 'acquitted; nor. upon a conviction, 

if t.be !inding is disapproved by the competent authority. DIGFIST, 342-3. And see 13  
Opins. At. Gen., 459:  Circ. 12 of 1883 ; Do. 2 of 1885. 

00 Bounty has been held to be included in the term "allowances." U. S. v. Landers, 
ante; 13 Opins. At. Gen., 188. Rut the forfeiture would not affect amounts already 
paid to the party, and in his possession or held in trust for his beneat by the mililarj 
authorities. 13  Opins. At. Gen., 210, 257. 
M See U. S. v .  Landers, ante; U. S. v .  Kingsley, 138 U. S.. 90. 
96 G. 0.70. 127, of 1890 ; Do. 56 of 1891 ; TJ. S. v. Kingeley, ante. 
"Compare the provision of the Act of April 14, 1802. s. 4. hy which persons " convicted 

of having joined the army of Great Britain during the late waP" are rendered ineligible 
to citizenship. 

m Xt had meanwhile been recognized as  a continuing general provision by an enactment 
of July 19. 1867, excepting certain persons from its operation. (Sec. 1997, Rev. Sts.) 
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This statute has been construed by the courts of several of the States, and it 
has invariably been held that the forfeiture declared was a penal con- 

1001 sequence of desertion, and could be incurred only upon a conviction of the 
offence by the court which alone has jurisdiction of the same, vix. a court-

martial. It has therefore been ruieci that, to establish against u party the fact 
of an incapacity resulting from the loss, by reason of desertion, of the rights of 
citizenship,-as for exanlple the incapacity to exercise the right of suf'irage,--it 
is essential that the legal record of his conviction, (i.e. of a conviction duly 
approved,) be produced and groved.o8 

The penaltes prescribed by the statute need not of course be specifically in- 
cluded in the sentence of the court-martial? and a re  not so included in prac- 
tice. 

I t  has been held by the Attorney General'OV that the President is empowered to 
"pardon a deserter so as  to re-enfranchise him;" that is to say that  a pardon 
will operare to remove the disabilities attaching a s  continuing penalties under 
the statute in question. 

I t  may be added in regard to this statute that, though general in  i ts  terms, 
i t  was manifestly intended a s  a means of enforcing the draft and of preventing 
desertio~ia t  a period of emergency end public danger. I t  was thus in fact a war 
measure, and the general clause was apparently added only to cover such period 
a s  might remain of the then existing war. Not being limited, however, to such 
period, it  has been treated a s  of continuous operation. I n  a normal condition 
of peace, a stature of this exceptional character, by which desertion is  visited 
with a " political " punishment,' is incongruous and unnecessary, and its reten- 
tion in our military law is no longer desirable. 

Ineligibility to  reappointment. By Sec. 1229 of the Revised Statutes, " the 
President i s  oz~thorized to drop from the rolls o f  the army, for desertim, 

1002 any oficer who i s  absent from &uty three ,months without leave;" and it  
is added-"and no oficer so dropped shaU be eligible for yeappoint

ment." ' 
Ineligibility for  re-enlistment. Sec. 1116, Rev. Sts., in  which i t  is  declared 
 

that  deserters shall not be eligible for enlistment, has already been consiCered 
 
in treating of the Third Article. 
 

Qualified ineligibility t o  admission to t h e  Soldiers' Home. By See. 4822, 
Rev. Sts., i t  is provided that no one " w h o  has been a deserter" shall be 
received into this Institution, "zuithout such evidence of subseqzrent service, 
good conduct, a,nd relormation o f  charucter, as is satisfactory to the Con~mis- 
sioners." 

Vacat ing of war ran t  a s  non-commissioned offlcer. I t  is  declared in the 
Army Regulations that-" The desertion of a non-commissioned officer vacates 
his appointment from the date  of desertion.' 

*See Huber v. Reily, 53 Fa. St., 112 ; Gotcheus v .  Matthewson, 61 N. Y., 420, (also 58 
Barb. 152 and 5 Lans., 214 ;) State v .  Symonds, 57 Maine, 148 ; Holt v. Holt, 59 Id., 464 : 
Severance v. Healy, 50 N. H., 448. And compare Kurtz v. Moffitt, 115 U. S., 487. Such 
a conviction will. not of course affect the right to vote under the laws of a Btate, unless 
those laws, by providing that a voter in the State shall be a citizen of the United States, 
ar otherwise, have in fact adopted the penalty in question. Huber v. Reily, Gotcheus v 
,Matthewson, State 7,. Symonds. 

See in t i i s  connection State v.  Dupont, 2 McCord, 334. 
loo 14 Opins., 124. 
1Compare McCafferty v. Guyer, 59 Pa. St.. 127. 
1 as to this proviaion, see "Ninety-Ninth Article," poat. 
spar. 254, A. B., as amended by G. 0 .  67, of 1893. 
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Incapacity to receive a bounty-land warrant.' In  Sec. 2438, Rev. Sts., it 
is provided that-"No person who has been in the military service of the  
United States shall, i n  any case, receive a bounty-land warrant, i f  i t  appears 
by the muster-rolls of his regiment or corps that he deserted or was dishonor- 
ably discharged from service." 

REWARD FOR ARREST OF DESERTERS. By the Act of Congress of 
October 1, 1890, c. 1259, s. 2, it is provided a s  f o l l o w s "  That it shall be lawful 
for any civil oncer hawing authority undet the laws o f  the United States or of 
any State, Territory, or District, to arrest offenders, to summarily arrest a de- 
serter from the military service of the United States and deliver hhn into the 

custody o f  the military authority o f  the General Government." Up to 
1003 a recent date the " reward " for arrest, &.,of deserters a t  large, was fixed 

by the Army Regulatiocs a t  sixty dollar^.^ But the recent Army Bp- 
propriatioa Act of August 6, 1894, c. 228, in making appropriation " for the ap- 
prehension, securing, and delivering of deserters and the expenses incident to  
their pursuit," provides that-"no greater sum than ten dollars for eacl~ de- 
sertel; shall be paid to any oficer or citizen for such service and expenses!' 
Thereupon, in G. 0. 65 of 1894: the existing regulation on the subject-par. 
122, A. R.-was amended a s  follows :

" 122. A reward of ten dollars will be paid to any civil officer having au
thority under the laws of the United States, or of any State, Terri~ory, or Dis- 
trict, to arrest offenders, for the apprehension, securing, and delivering to the 
proper military authority a t  a military station (or a t  some convenient point 
a s  near thereto a s  can be agreed upon) of any deserter from the military 
service, except such a s  would have the right to claim exemption from trial and 
punishment under the provisions of the act of Congress approved April 11, 
1890, amending Article 103 of the Rules and Articles of War. This reward 
will be paid by the Quartermaster's Department in full satisfaction of all  
expenses for arresting, keeping, and delivering, and its payment will be reported 
to the commander of the con~pnny or detachment to which the deserter may 
belong;' 

In  view of the laws fixing and limiting the pay and emoluments of members 
of the army, it  is clear, and i[ has heretofore been held,? that a reward for the 
arrest of a deserter is not legally payable to a n  enlisted man;  and similarly ir: 
cannot of course be paid to a commissioned officer. Under the existing law i t  
is  thus legally payable only to a "civil officer" of the descriptian set forth in  

the Act of 1890.8 Such officer must be one having a general power under 
1004 the laws of the United Statcs, or of the State, &c., to make arrests of 

offenders. An official empowered to arrest only a special class of 
offenders-as, for example, an inspector of customs authorized to arrest only 

It inay he noted .here that ,  prior to  the Act of June 27, 1890, desertion did not 
render a soldier ineligible to receive a pension, provided only tha t  he had been dis
charged from the service, even if his d!scharge was a dishonorable one. Thus it was 
held in the Pension Office that-" The nature or  the character of the discharge irself does 
not impair nor otherwise affect the claim for pension, on account of disabilities due to 
the service." Pension necisiohs, vol. 3, (1890,) p. 138. The prior rule and practice 
were changed by the Act of 1890. 

6This amount hns varied from time to time. Prior to  1890, i t  had been, for upwards , 
of fifty years fixed a t  thirty dollars. Rewards of $5 and $10, with expenses, ac., were 
on several occasions authorized by Congress during the Revohltionary War. See 1 Jour. 
Cong., 165;  2 Do., 211, 293;  4 Do., 651. I n  the last instance the offer Is for apprehend- 
ing the deserter and securing him " i n  any of tihe gaol8 of the neighboring Ntates." 

OBy the same G. 0.is amcnded par. 126, A. R.,and the same amount-ten dollars-is 
fixed as  the sum to be paid I' for the capture of an escaped military convict." 

" Circ..No. 10, (EI. A.,) 1886. 
'Circ. No. 13, (H. A,,) 1892. And see DIGEST, 348. 
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offenders against the custorns laws-could not lawfully arrest a deserter from 
the army or be paid the reward. Nor will the reward properly be paid where 
there has been colluszon between the official and the soldier.' 

Being empowered to arrest summarily, the civil officer will of course not 
require a warrant lo--will require one no more than would a military person in 
making such an arrest. This right, however, of summary arrest will not an
thorize the arresting party to violate the vested rights of third persofis. Thus 
i t  mill not authorize forcing an entrance into n private house against the 
consent of the occupant, for the purpose of apprehending a deserter concealed 
therein." In such a case the arrest lnay sonletimes be effected by takillg out a 
warrant against the occupant for the offence of harboriilg a deserter, made 
punishable by Sec. 5455, Rev. Sts. 

The Pact that the deserter surrendered qimself to the officer c lai~ui~lg Ll~e 
reward will not preclude its payment, if the surrencier was made in good faith.'' 
The receiving and holding of the soldier and the due delivery of him to the 
military authorities will be considered a s  bringing the case within the statute 
and regulation.I3 

Where, before settling a claim by a civil officer for the reward, the soldier 
has bee11 brought to trial for desertion by court-martial, and has been acquitted 
or convict~d of absence without leave only, or where a conviction by the 

court has been disapproved by the reviewing authority, the reward is 
1005 not legally payable. Nor, in any such event, can the amount of a reward, 

paid before the trial, legally be stopped agalnst the pay of the soldier." 

PREVIOUS LEGISLATION. This provision first appears a s  a n  Article of 
war in  the code of 1874. Previously it  had existed a s  a section of the suc
cessive Acts cf May 30, 1796, c. 39, March 16, 18*, c. 9, Jarluery 11, 1812, 
c. 14, and January 29, 1813, c. 36. The only material change that  need be 
remarlied in its language is that  the words-" in addition to the penalties men- 
tioned in the rules and articles of war," formerly inserted after the word 
" shal! '' in the seccnd line, have been omitted in the present form. 

THE SUBJECTS O F  THE ARTICLE. The Article comprises two clistinct 
subjects :-1. The liability of the deserter to complete, or '' make good," the 
term of his contract; 2. The amenability of the deserter to trial after tha 
period for which he enlisted has expired. 

1. THE LIABILITY OF THE DESERTER TO COMPLETE HIS CO?S 

TRACT.-When it takes .effect. I t  hqs been held by the Judge Advocate 
Ge~leral that the liability, to make good the time lost to the United States by 
the desertion, attaches to the deserter as  scch, a s  a result of his :-iolation of his 

-
* Circ. No. 1, (h'.A.,)  1892. And see DIczsT, 348. 
lo See Hutching? v. Van Bolrkelcii, 34 Maine, 126; Hickey a. Huse, 56 Id., 493. Com

pare the provision of the British Army Act, 154. 
That  a deserter arrested a t  a place not conveniel~tlg near a military station may be 

temporarily confined in the local jail, is illustrated in Hutchings v. Van Bokkelen, unte. 
That the officer or person arresting a deserter is not authorized to seize private prop- 
erty belonging to him, see Clark G. Cumn~ins, 47 Ills., 372. 

"Clay 27. U. S., Devereur (Ct. of Cl.,) 25. The ruling, contra, a n n o u ~ c e d  in Circ. 6 

of July 10, lS85, is hel ie~ed to have hem inadvertently approved and published. 
13 Circ. NO. 1, (H. A,, )  1892. 
'nCirc. No. 1, (I-I. A.,)1886; DIGEST, 347. 
14par. 125, A. R . ;  16 Opins. At. Gen., 474. And see Clrc. Dept. of Val., March 31, 

1890; Circ. Dept. of the Mo., June 9, 1871; G. 0.48, 53, Dept. of the Mo., 1866; Do. 
23, Depr. of La., 1868 ; Circ. Nu. 6, (H .  A.,) 1883. 
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that deserter* shail make good time lost, &c., " 1 

Cotnpare Holmes' Case, 18 Opins. At. Gen., 42' 
"See case in G .  C. M. 0. 62, Dept. of the 
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contmct, whatever be the  disposition of his case; that  it  is complete though 
the deserter be not brought to trial and convicted. This view may appear to 
be sustained by the above-mentioned omission in the present form of the 
Article, a s  also perhaps by the general terms of pars. 127 and 128 of the Army 
Regulations." The Attorney General, however, assimilating this provision to 
that  of the statute depriving deserters of the right of citizenship, which has 
been uniformly interpreted a s  taking effect only upon a conviction by court-

martial," holds of the injunction in question, of Art 48, that i t  " is to be 
I006 construed along with the other penal provisions relating to the offense 

of desertion, all of which contemplate a trial and conviction before the 
infliction of the penalty. * * * I t  comes into play only after a conviction."" 
A similar understanding of the law is conveyed by gar. 132 of the Army 
Regulations, which directs that enlisted men absenting themselves without 
authority " shall, UPWL conviction by court-martial, make good the time lost. " l8 

If  a conviction be required in a case of absence without leave, a fortiol-i, i t  
would seem, should i t  be made a condition in a case of desertion-a nluch more 
serious offense, involving a special intent, and calling for more extended and 
exact proof. 

If,  accepting the conclusion of the Attorney General, a conviction be held 
to be essential, such conviction, to authorize the enforcement of the liability, 
must of course be duly approved. I f  diso.pproved, all liability on account of 
the alleged desertion is put an end to, in the same manner a s  if there had been 
an acquittal by the court.- 

Further-adopting the same view of the law-it is clear, though once con- 
sidered otherwise," that the liability in  question, attaching a s  i t  would by 
operation of IanF upon conviction, would be quite independent of any punish- 
ment that mrght be adjudged by the court, and need not therefore be included 
In the sentence.= In  practice it  is now most rarely thus expressed. On the 
other hand, u-hatever be the terms of the sentence, i t  cannot affect the at
taching of the liability. Any reference to It in  the sentence is thns surplusage. 

Fesiod of time to be made good. This period is  that of the time interven- 
ing hetweeii t:~eday on which the unauthorized absence conlmenced and that 

of the arrestj  return, or surrender of the soldier. Time passed by him 
1007 in arrest or confinement or in .hospital, while awaiting his trial or the 

disposition of his case by the reviewing authority, cannot be computed 
as  a part of such period; nor can time passed in confinement (without dis- 
cllarge) under his sentence be credited to him thereon, such time being not 
service but punishment. So, the entirety of the period cannot be affected by 
the fact that pending his confinement under the sentence, the term of his en- 
listment, (dating from its inception,) may have expired. 

The l iability dissolved b y  discharge. Where, however, the deserter is sen- 
tenced to be dishonorably discharged, and has been duly discharged accord- 

-

lS But see reference to par 182, post. 
iB Ante,  under " Forty-Seventh Article," pp. 616-617 and note. . 
"15 Opins. At. Gen., 162. 
l B I t  may well be questicned whether t!Cs -ego?otion, in estending the penalty to  a 

class othcr than thrll specified in ihe stt1tuie-@e6erters, does not assume to legislate 
and is not therefore wlthout legal sanction. 

That the penaly cannot be enforced against soldiers who have lost time of service 
by reason of having, been coufihed, (when not absent without leave,) by the civil 
authorities-see Clrc. 5 of 1883. 

lo13 Opins. At. Gen., 459. 
*See G. 0 .  26, 45, of 1843. 
= G .  C. M. 0.329 of 1864;  Q.0. 94, Dept. of the Mo., 1867; Do. 23, Dept. of the 

Lakes. 1873; G. C. M. 0 .  74, Dept. of the East, 1873. 
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may have expired. 

rge. Where. however, the deserter is sen- 
d, and has been duly discharged accord- 

p p  626-647 and note. 

! ~ I P  :eg!i?ation, in extending the penalty to a 
r ~ u i M e s e r t c r s ,  does not assume to legislate 
1. 

:ainst soldiers who have lost time of service 
Len not absent without leave,) by the civil 

Dept. of the Mo., 1867; Do. 23, Dept. of the 
East, 1873. 
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Ingly, he is finally separated from the military service under his enlistment 
rind cannot legally be remanded to the salne to make good the time of his 
absence. And herem is  the reason why this liability is so rarely enforced in 
practice, vix. because deserters, upon- conviction, a re  now almost invariably 
sentences to ne afshoriorably discharged prior to  confinement. 

So, where a deserter, in  the absence of a trial and sentence, o r  pending the 
execution of a sentence which did not impose discharge, is  discharged a s  a n  
executive act under Art. 4, he cannot be subjected to  the liability in question, 
tne Government having, by thus discharging him, waived the enforcement of 
the same." 

Status  of soldier when making  good his time. I t  is declared by par. 127, 
Army Regulations, that a deserter, when returned to the proper command to 
make good tne rime aue ~y him to the United States, "will be considered 
as again in service." While thus serving he will occupy in his niilitary rela- 
tions the same slarus a s  that of any soldier in good standing, except in so fa r  
as his rights ro pay or aiiowances may have been divested by a forfeiture of 
Day. Cc.. " t o  become due," contained in his sentence. Otherwise he  is  to be - " .  . 
paid, subsisred, &c.,, as  well a s  treated in general, like any other soldier. He 
i s  not in nrresc. and is not to be discriminated against because of having been 
a deserter. His discharge a t  the end of his service will be an honorable one 
in law, though it  may properiy state the circumstances under which i t  is 

given. 
11338 Deserters, kc., alone subject to  th i s  liability. The liability to make 

good the time lost by absence, being prescribed only in cases of desertion, 
(and absence without leave,) cannot legally be enforced in an instance of any 
other offence, although the same may have resulted in withdrawing the soldier 
for a time from the service. Though such loss to the United States may have 
been the consequence solely of his own misconduct, the offence must be visited 
with some periaity other than that involved in this obligation." 

2. TEE AB!!ENABILITY O F  THE DESERTER TO TRIAL AFTER TEE 
PEXIOD FOE WHICH HE ENLISTED HAS EXPIRED. The Article, in its 
second clause, in effect provides that a deserter, though not arrested till after 
his term of enlistment has expired, shall be amenable to trial and punishment 
in the same manner and to the same extent as  if apprehended before its ex- 
piration. This amenability has already been adverted to in the Chapter on 
JurisCiic~ion.~ Such amenability, which may of course be terminated by a 
discharge given by competent authority, is subject to the limitation a s  to the 
initiation of prosecutions enjoined by the 103d Article. 

ORIGIN O F  THE PROTJISION. This statute first appears a s  an Article 
of war in the present revised code of 1874,having previously formed the second 
section of the Act of Aug. 5, 1861,c. 54. It is understood to have originated in 
tile fact that sundry oificers of the army, intending to join the Southern Con- 
federacy, had, prior to the date of the Act, tendered their resignations, and, 
without waiting for their acceptance, departed for their respective States. 

21l'he law on this subject is recognized in par. 127, Army Regulations, which declares 
that deserter* shaii make good time lost, &c., " unless discharged by competent authority." 
Compare I-lolmes' Case, Id Opins. At. Gen., 427. 

*See case in G.  C. M. 0. 62, Dept. of the Platte, 1886, where a sentence adjudging 
the making good of 57 days lost by sickness in hospital, induced by the mfsconduct of 
the accused, mas disapproved as "unauthorized by law or regulations.'' 

Chapter VIII, pp. 89-90. 
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DUTY AND LIABILITY OF OFFICE 
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this Article, the ecienter, or that he acl 
alleged and proved. 
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a See Circ. No. 3, (H. A.,) 1890. 
slTbe death sentence was on several occasi( 

conviction of desertion under this article. See 
Dept. of Washington, 1864. 

Especially where the purpose is to secure b 
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30See cases in G. 0. 49, Dept. of Washingtt 
*Page 164. 
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THE ARTICLE DECP;ARATORY OF THE EXISTING LAW. The Article 
is simply a definition of desertion a s  illustrated by a particular ciass of cases 

An officer of the army by merely resigning nis commission modifies in no 
1009 manner his amenability to the military l a w  an,d jurisdiction. This 

remains unchanged until he has been officially notified of the acceptance 
of the resignation a s  tendered." If prior to such notification he assumes t o  
abandon the service, he is adeserter under the military common law, no special 
statute deciaring him scch being required. Thus Art. 49 merely designates 
a c-tain class of officers as  deserters, who, without it, would still be amenable 
to justice as  such under the general provision of Art. 47. 

The Article may further be viewed a s  declaratory, by implication, of a 
principle of the law governing resignaiions, viz. that when a n  oificer has  in fact 
been duly notified of the acceptance of a resignation tendered to ta.ke effect 
immediately or on a certain day, he is entitled a t  once or on that date to quit 
his post and duties, and separate himself, as  a civilian, altogether from the 
military service ; and, moreover, that  thereafter no reconsideration or attempted 
withdrawal of the acceptance by the authorities can remit him to his former 
status, render him amenable to military law, or be o~herwise than wholly 
futile." 

FIFTIETH ARTICLE. 

THE SUBJECTS O F  THE AXTICEE. This ' ~ r t i c l e ,  which dates from the 
code of 1976,relates to two different mattel.s:--l. T k e  act of re-enlisting with- 
out a regular discharge; 2. The duty 2nd liability of oflicers in regard to per- 
sons so re-enlisting. 

BE-ENLISTING WITHOUT A REGULAR DISCHARGE. Art. 4, a s  has: 
been seen, prescribes in what manner and form a soldier shall be discharged, 
and. the present Article in effect declares that  a soldier who assumes to dis- 
charge hirnsetf from his proper regiment, kc., i. e. to leave it  "without a rem- 
lar discharge," and enlist in another, does so a t  the peril of being treated a s  a 
deserter." It is EO be construed, however, not a s  creating an offence distinct 

from the desertion made punisnable by Art. 47, but as  indicating a specific 
1010 form of such offence, or rather as  declaring that the act of re-enlisting 

under the circums~ances described shail constitute proof of dcsertion on 
the part of the soldier.= The object of the provision evMently was ro preclude 
the notion that a soldier could be relieved from liability as  a deserter because, 
on abandoning his regiment, he proceeded to re-enter the service in another, or, 
in other words, that he  could be escused from repudiating his pending contract 
by substituting another in its placeam 

THE CRAXGE. The charge under this Article should be " Desertion in vio- 
lation of the 50th Article" 07 "Desertion," simply. The act should not be 
charged as  Fraudulent Enlistment; this being now--by the Act of July 27, 
1892--constituted and made pnnishable a s  an offence unclernArz. 62. 

PROOF-DEFENCE. The previous voluntary enlistment or service, and the 
absence of any discharge therefrom, together with the deliberate enlistment i n  

26 See Barger u. U. S., 6 Ct. Cl., 3 5 ;  also Mimmack's case cited in next nore.
"Ivliru~llackv.  U. S., reported in 10 Ct. C!., 584, 97 U. S., 426, 12 Opins. At. Gen., 555, 

and 14 Id., 262. 
"it  has been notice* by the Judge Advocate General, (DIGEST, 46,) that this Article 

does not a p ~ l yto s case of 3 n x ~ a lsw~r f ia?~or mn?-ime enlisting in the army without Q 

discharge from his former service. 
* G.  C. M.0.129, Dept of the Mo., 1879;Do. 77, Id. 1874, Do. 4, I&, 1883. 
 
= Samuel, 550 ; G .  C. M. 0.89, MY.Atlantic, 1887. 
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the  '' other '' regiment or company, being shown by the evidence of the proper 
commanding officer, adjutant, recruiting officer, &c., the act of desertion defined 
i n  the Article is proved, and there can be no valid defence. I t  is  not a defence 
to claim that the second enlistment, being fraudulent, was void,  and that  there- 
fore no desertion could be C~~tnmitted. The second enlistment under the cir- 
cumstances is not void, but voidable merely a t  the option of the United States, 
which may elect to hold the accused to i t  and bring him to trial a s  a menbar 
of the second regiment for a desertion from the first." 

Punishment. The provision, in  regard 'LO punishment, of Art. 47 applies 
of course to the form of desertion specified in this Article, which is therefore 
punishable with death in time of war: and with any lesser legal penalty or 
penalties in time of peace. While any re-enlistment in violation of the Article 
i s  a species of fraud upon the United States, the offence will be aggravated and 

the punishment properly made more severe where the party in  re-enlist- 
1011 ing, uses an assumed name, makes false statements, exhibits a false or 

forged discharge, kc., with deliberate intent to deceive the military 
authorities." 

DUTY AND L I A B I L I T Y  OB OFFICERS UNDER T H E  ABTICLE.  The 

object of the second provision of the Article was, according to Samuel," " to  
counteract the interest," which officers might sometirnes have, to fill up with 
improper persons the quotas of their organizations, with a view to obtaining 
the increased rank or  other advantage attaching to the command of a certain 
number of men. A further purpose of the provision, in  our Iaw, would seem 
to be to deter officers from becoming, through connivance or indifference, prac- 
tically accessories to desertion,* and thus also to render more certain the 
detection and punishment of the deserters themselves. 

The term "receive and entertain " would include not only the harboring or 
relieving of the class of deserters specified, or the asqisting thein to evade 
justice," but the admitting of them to the command, or recognizing and treat- 
ing them, a s  soldiers in  good standing.ae In a charge against an officer under 
this Article, the scienter, or that he act$ "knowingly," must be expressly 
alleged and proved. 

The purpose, observes Hough," of requiring the deser~er  to  be imme- 
1012 .diately confined is to prevent the escape which he would be likely to 

attempt upon perceiving himself to be the object of suspicion, Such 

30 See Clrc. No. 3, (8.A.,)1890. 
slThe death sentence was on several occ:~sions durlng the late war adjudged upon a 

conviction of desertion under this article. See cases in G. 0. 30, 35, of 1864;G. 0. 83, 
Dept. of LTashington, 1864. 

Especially where the purpose is to  secure bounty money or other emolument. I n  the 

case of Downing alias Ball, published in G. 0. 83,Dept. of Washington, 1864,the accusec?, 
a boanty-jumper,', was convicted of seventeen separate re-enlistments, a s  a subst ibte ,  
entered into during a period of less than  a year, and in six different States, and upon 
which he was found to have received in all nearlj eight thousand dollars in bounties. 
The sentence of death was approved and executed in this case. And see case of Devlin, 
p. 645, note. 

sapage 332. And see O'Brien, 98. Hough, (p. 163,) appears to  he of opinion tha t  
recruiting oscers  a re  mainly intended by the Articlc. I t s  terms however are general 
and equally applicable to rill offlcers. 
1 See O'Brien, 98. 
36111 a case in G. 0. 79, Army of the Potomac, -1862,a captain was convicted of a 

violation of this Article in that he "did wilfully harbor and conceal" a deserter from 
another regiment, anci did "neglect and refuse to  surrender him on the demand o f "  
his company commander. 

80 	See cases in G. 0. 49, Dept. of Washington, 1864; Do. 1, Dept. of W.Va. 1864. 
Page 164. 
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have been instrumental with other perso 
he may equally be convicted as  if he hac 
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PUNISHMENT. This being discretio 
clined to visit the latter form of offence 
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though advised, was not brought about. 
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good example and a faithful enforcemenl 
pected, is  of course a much graver derelic 
by one of the same military grade or st8 
influenced." In  any case, the persuader, 
of a severer punishment than the party- 

XXI. T H E  FIFTY-SECOND ANT 

[Attendance and Behaviour a t  RI 

" ART. 52. I t  is  earnestty -recommended 
to attend divine service. Any olpicer who 
any place of divine worship shall be brc 
there to be publicly and severely reprimc 
soldier who 80 offends shall, for his first 
for each further offence he shall forfeit a r 
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"BUT. 53. Any olpicer who uses any 2; 
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the penalties provided in the preceding 
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ORIGIN. The originals of this and t 

of 1775-may be'traced to British article 
provisions being found in the " Lawes anc 

'"Compare case of Grant u. Gould, a s  commc 
cases in  G. C. M. 0. 152, Dept. of the Mo., 186 
of the same company, who are charged each 
the two former being convicted. 

Such was the form of the offence in ti case 
&Gran t  v .  Gould, 2 H .  Bl., 69. 
" In  the case, above cited, in G. 0. 23, Dept. 

muted by the reviewing authority to imprisox 
of having persuaded a private to desert with 1 
the offence was aggravated by the fact  t h a t  t h  
oner under his charge. 
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confinement would also properly be resorted to with the view of promptly 
bringing him to trial. The term "immediately," a s  applied especially to the 
giving of " notice," is  to be construed a s  meaning with all reasonable dispatch.". 

The severe and mandatory puniskmen.t of cashiesing, prescribed by this part 
of the Article, is  evidently a n  expression of the uniform policy of the law to 
visit with extreme penalties the entire class of acts which either involve, 
induce, o r  encourage desertion." 

THE OFFENCES CONTEXPLATED. This Article. which dates from the  
code of 1775," is viewed a s  making punishable two distinct acts-that of coun- 
selling the commission of tbe crime of desertion, and that of inducing, by persua- 
sion. such crime to be committed. I t  is quite evident that  it  was intended 
that  these acts should constitute separate offences." 
ADVISING TO DESERT. The offence is complete with the giving of t h e  

advice, by one officer or soldier to another, with serious i~tent . '~  Whether 
the act is  or is not induced by the advice given, is quite immaterial. 

1013 PEBSUADING TO DESERT. But to persuade a person to desert is 
to cause him to do so by the influence empl~yed. '~  The offence of per- 

suading is not therefore complete unless the party prompted actually proceeds 
to consummate {he crime. Persuading to desert is  thus in the nature of the  
offence of a n  accessory before the fact to a felony. The persuasion n ~ a y  be by 
solicitation or argument, promise of reward, or other form of inducement 
brought to bear for the p u r p ~ s e . ~  

In perhaps a majority of the cases, (which however are  not numerous,) this  
offence has been committed by one who himself contemplated desertion, and 
who did in fact desert, accompanied by the party p e r ~ u a d e d . ~  

A peculiarly aggravated form of the offence would be presented by a case 
where an officer enticed men to desert from their regiment in order that h e  
might enlist them in his own command.& 

To constitute the offence i t  is not essential -that the accused should have been 
alone in the persuasion. If he is clearly shown to have promoted the result, to 

'See Samuel, 332 ; O'Brien, 99. 
"Compare Sec. 5455, Rev. Sts., which makes punishable by flne or imprisonment, t o  

be imposea by a U. S. court, any person who shall entice, procure,' or assist a soldier 
to  desert, or knowingly harpor, protect, conceal, or refuse to give up, a deserter. 

"Neither this code nor tha t  of 1776 made these offences capitally punishable. 
There is this difereuce between having advised and having persuaded to desert, 

tha t  the one is a n  advice to another to do an act, which he may or may not consent 
to commit: the other a persuasion by which the ac t  is done." Hough, 172. Contra, 
Samuel, (p. 339,)who, as  usual, i s  repeated by O'Rrien, (p. 99,) views the word "per- 
suades" as  substantially synonymous with "advlses," and so regards the Article a s  
contemplating but a single ofence. The construction, however, of the Article by Hough 
is more natural and reasonable, and is sustained by the etylnology of the word persuade. 
It is further supported by the ruling in the  parallel case of Respublica v.  Roberts, 
1 Dallas, 39, where the court held tha t  the term "persuade to  enlist" in a statute. 
meant advise with success-induce to actually enlist; citing Regina 1,. Rhodes, Ld. 
Raym., 889. And see DIGBIST.46-8, and the G. 0. cited post, under " Persuading t o  
Desert." 

U I t  has been held by the Judge Advocate General, ( ( D I ~ E S T ,  45,) tha t  a mere " decla
ration made by one soldiw to  another o f  a willingness to desert with him in case he 
should decide to desert, was not pioperly en advisdno to desert in the sense of this 
Article." 

See note ante. 
U See Samuel, 843; Hough, 172; O'Rrien, 99. 

Such cases occur in G. 0. 23,Dept. of the Mo., 1883;G. C. M.0. 11, 152, Id., 1868. 
See this c h a r g e b t h e  omcer was acquitted-in a. 0. 1, Dept. of W. Va., 1864. 
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have been instrumental with other persons or agencies in bringing i t  about, 
he may equally be convicted as  if he had been the sole cause." So it  is  not 
necessary that  the persuasion should have been personal: if employed, for 
instance, by a n  ofticer, through a non-commissioned officer or soldier, i t  will be 
within the A r t i ~ l e . ~  

The desertion persuaded to be committed may be either of the ordinary 
1014 form or that  particularized in Art. 50. The latter was the form charged 

in the well-knowrl ~ n ~ l i s h '  Sergeant Grant.' case of 

PUNISHMENT. This being discretionary, a court will ordinarily be in- 
clined to visit the latter form of offence more severely than the former; the 
fact that the desertion was actually induced going to indicate a more persistent 
and criminal purpose than would naturally be inferred where its commission, 
though advised, was not brought about. The offence charged should also be 
the more severely .punished in proportion to the rank and position of the 
offender. For one to advise or persuade desertion whose higher rank or oftice 
gives a peculiar force and significance to his words and acts, and from whom a 
good example and a faithful enforcement of discipline a r e  properly to be ex- 
pected, is of course a' much graver dereliction than a similar offence committed 
by one of the same military grade or status with the person attempted to be 
influenced." In  any case, the persuader, if of superior rank, will be deserving 
of a severer punishment than the party. persuaded. 

XXI. T H E  FIFTY-SECOND AND FIFTY-THIRD ARTICLES. 

[Attendance and Behaviour a t  Religious Services-Profanity.] 

"ART. 52. I t  is earnestty~ecommended to all  oflcers and soldiers diligently 
to attend divine service. Any oficer who behaves indecently or irreverently a t  
any place of divine worship shall be brought before a general court-martial, 
there to be publicly and smerely reprimanded by the president thereof. Any 
soldier who so offends shall, for his first offence, forfeit one-sixth of a, dollar; 
for each fnrtker offence he shall forfeit a like sum, a n d  shall be confined twenty- 

four hours. The money so forfeited shall be deducted from his next pay, 
1015 and shall be applied, by the captain or senior oficw of his troop, battery, 

or conapanv, to the uae of the sick soldiers of the same. 
''AET. 53. Anu olgicer who uses any profune oath or execration shall, for 

each offence, forfeit and pay one dollar. Any soldier who so offends shall incur 
the penalties provided in the preceding article; and all  moneys forfeited for 
such offences shall be applied a s  therein provided." 

ORIGIN. The originals of this and the succeeding Article--Arts. 2 and 3 
of 1775-may be'traced to British articles of a very early date;  corresponding 
provisions being found in the "Lawes and Ordinances of Warre" for the Royal 

ncompare  case of Grant v .  Gould, a s  commented upon in Samuel, 341-3. And see the 
cases in  G. C. If. 0. 152,Dept. of the Mo., 1868,of a corporal, a n  artificer, and a private 
of the same company, who a re  charged each with persuading the two others to desert: 
the two former being convicted. 

48 Such was the form of the offence in s. case in G. 0. 40,Dept. of Washington, 1865. 
a Grant v .  Gould, 2 H .  Bl., 69. 
m In the case, above cited, In G. 0. 23, Dept. of the Mo., 1862, the death penalty (com- 

muted by the reviewing authority to imprisonment) was adjudged a corporal convicted 
of having persuaded a private to desert with him. In  a case In G. C. M. 0. 16 of 1892. 
the offence was aggravated by the fact t h a t  the advice was given by a sentinel to a pris
oner under his charge. 
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army, of lag," in tile Articles for the Scottish army, of 1644," and in Art. I of 
the Code of 3ames II.w 

T H E  RECOMMENDATION. The Article, in its first clause, differs from 
the corresponding British a r t i ~ l e , ~  which it was directly derivedfrom and 
which requires attendance a t  divine worship, in recommmding only such at- 
tendance; '' a difference doubtless growing out of the provision in our Constitu- 
tion,= by which Congress is  forbidden to ma& any " lgw respecting an estab- 
lishment of religion or prohibiting the free exercise thereof." " A statute 
~ualiingi t  obligatory upon officers or soldiers to attend religious services on Sun- 
day (or other day) would be of doubtful constitutionality, as  opposed to the 

spirit if not to the letter af the organic law. The Ai-ticle, therefore, while 
1016 favoring such attendance, has well left i t  optional with officers and sol- 

diers whether they will or not be present a t  any such services. 

T H E  PENAL PROVISION. The awkward and exceptiorlal procedure p r e  
scribed by this Article would be sufficient to prwlude, a t  this date, a resort to  
i t  for the dispasition of offenders." Fad the punishment indeed of a n  offence 
such a s  indicated, a prosecution under Art. 62 or 61,\+-ould in general be found 
entirely adequate and effectual. The Article is  thus practically a s  unnecessary 
a s  i t  is clumsy and antiquated, and having now no ~nater ial  value or significance, 
might well be dropped from the code." 

ITS FORMER SIGNIFICANCE. The enforcement of this Article, (which is  
derived from provisions of the Codes of-Charles I and James 11,') was, a t  an 
early period of our law, much insisted upon. Thus, in a Resolution of December, 
1776,Q recommending to the States the appointing of a day of "fasting and 
humiliation," i t  is added :-" The Congress do also, in the most earnest n~anner ,  
recommend to all the members of the United States, and particularly the officers 
civil and nlilitary under them, the exercise of repentance and reformation ; and 
further require d then1 the strict observation of the Articles of war, and par- 
ticularly that  part of the said Srticles which forbids profane swearing," kc. 
Again, in February, 1777,-" I t  being," (to quote from the Journals,") repre
sented to Congress that profaneness in general, and particularly cursing and 
swearing, shamefully~prevail in the army of the United States," it  is " Resolved 

61 1Clode, M. $., 429. 
b2 Pipon & Col.. 18. 
63 See Appendix. And compare Arts. 5 t o  1 G  of Gustavus Adolphus.8 
6"rt. 1 ,  Sec. 1, of 1765. See Appendix. 
"Similarly " i t  i s  commended," in G. 0 .  7, Army of the  Potomac, 1881, " t o  com

manding ofiicers t h a t  t he  men shall  a t tend divine service af ter  t he  customary Sunday 
morning inspection." 

war t .  1of the  Amendments. 
sv A pointed conte~nporary exposition o r  i l lustration o,f this provision of the Constitution 

i s  found i n  t h e  declaration inserted in t h e  Treaty  with Trigoli of 1796-7, (8 Stats.  a t  
Large, 155,) and  stil l  i n  operation, (see PubIic Treaties,  736,) that-" t h e  Government of 
t he  United Sta tes  of America is not  i n  any sense founded on the  Christian religion," and  
" h a s  in itself no character of enmity agains t  the  l a n ~ s ,  religion or tranquility of Mus
sulmen." 

CP As to  the  inconvenience of th is  procedure, see Hough, 3G ; Id., (P.) 28 ; McNaghten, 
54 ; O'Rricn, 58. 

60 McNaghten, (rrrit iug in  1828,) refers, (p. 84,) t,o the  corresponding provision of the  
British Articles a s  " a  mere dead letter." 

oo Eric App~nd ix .  And compare Arts. 2, 3 and 4, of Gustavus Ado1phu.s. 
8' 1 Jour. C G I ; ~ . .577. 
"2 Jour. Conx., 51. 
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that  Geuernl Washington be informed of this, and that he be requested to take 
the most proper measures, in  concert with his general officers, for reforming this . 

abuse." And, in a subsequent Resolution of October, 1778,83officers of the 
1017 army are " strictly enjoined " to see, among other things, " that  the good 

and wholesome rules provided for the discountenancing of propharlel~ess 
* * * are duly and punctually observed." 

PRESENT UNIXPORTANCE. The extent, however, of the use of profane 
language in the army has long ceased to be  regarded a s  a matter of public con- 
cern. The vehement and copious profanity of a n  earlier period is  indeed now 
rarely indulged in. In  practice, such language, where so employed a s  to amount 
to a disrespect or a disorder, is made the subject of a charge under the 62d or 
other appropriate Article, but oth_eswise does not in general receive official notice. 
The  53d Article is never enforded and is practically obsolete : i t s  provisions need 
not therefore be further considered. 

' XXII. T H E  FIFTY-FOURTH, FIFTY-FIFTH, FIFTH-SIXTH AND FIFTY
SEVENTH ARTICLES. 

[Protection to Citiaens and their Property, kc.] 

"ART.54. Every oficer commanding i n  qzlarters, garrison, or on the march, 
shall keep good order, and, to the u t m e t  o f  his power, redress all abuses or 
disorders which may be committed by any oficer or soldier under his command; 
and i f ,  upon complaint made to him o f  oncers or soldiers bea.ting or otherwise 
ill-treating any person, dist.urbing fairs or n~arlcets, or committing any kind 
of riot, to the disquieting of the citizens o f  the United Slates, he refuses or 

' om/itu to see justice done to the offender, and reparation made to the party 
injured, so far as part of the offender's pay shall go toward such reparation, 
h.a .shall be dismissed from the service, or otherwise punished, as a court-martial 
ntay dirsct. 

"ART.55. All oficers a.nd soldiers are to behave themselves orderly i n  quarters 
orcd on the march; and whoeoer commits any waste or  spoil, either i n  walks or 
trees, parks, warrens, fish-ponds, houses, ya~dens, grain-fields, inclosures, or 
meadouls, or rnaliclousl~ destroys any property whatsoeter belonging to inhab
itants o f  the United States, (unless by order o f  a general officer commanding a 
separate army i n  the field,) shall, beside such penalties as he may be liable to 
by  law, be punished as a court-martial may direct. 

"ART.56. Any oflcer or soldier who does xiolence to any person bring- 
1018 ing procisions or other necessaries to She camp, garrison, or quarters of 

the forces of tlcc United States i n  foreign parts, shall suffer death, or 
such other punishment as a court-?iznrtial ?nay direct. 

"ART.57. Whosoelrer, bebnging to the armies of the United States i n  foreign 
parts, OT at anv place within the United States ot  their Territories dudng rebellion 
against the supreme authority o f  the United States, forces a safeguard, shall 
suf fer  death." 

FIFTY-FOURTHARTICLE. 

ITS OBJECT. This statute, which, taken from a previous British 
article, dates in our law from 1775, was evidently designed to protect civiliansM 

3 Jour. Cong., 85. 
8-'Tllat the Article contemplatrs only injuries done to  this class, see Samuel, 465; 

O'Brlen, 117;  D ~ c e s l ;  25. Our Article is in effect the corresponding provision of the 
British code,-which ~ppl i ed  only to  cases of injilry done to  landlords or other persons 
with whom soldiers were billeted,---extended to  citizens in general. 

http:"ART.54
http:"ART.55
http:"ART.56
http:"ART.57
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from disorderly and riotousa acts on 1he part of the military, and, while p r e  
vidlng for the punishment of the latter, to secure to f i e  former a n  indemnifica- 
tlon for  such injuries a s  they may have suffered. 

CONSTBUC'FIQN. The Article, however, is, a s  a remedial provision, in
complete and unsatisfactory, especially in (hat (1) it leaves i n  doubt what 
classes of injuries a re  had in view--whether injuries to the person only, or 
injuries to property a s  well a s  person; and (2) fails to indicate in what manner 
and by what instrumentality the reparation for such injuries is to be effectuated. 

As t o  t h e  injur ies  contemplated, the language of the Article would rather 
imply that i t  was bodily assault only that  was intended. But as  the species 
of disorderly conduct specified a re  such a s  naturally to result in  damage to 
property, such damage, a t  least when incidental to violence against the person 
or the outgrowth of a breach of the peace, might we11 be regarded a s  within 
the spirit of the Article. There was support therefore for the practice which 
grew up during the recent war, and was sanctioned later by the War Depart- 

ment in the General Order presently to be cited, of summarily mulcting 
1019 soldiers by stoppage of their pay, under the present Article, for damage 

done civilians in their property, (in violation of Art. 55 or otherwise ;) 
nor was this damage always the accompaniment of a personal assault or of a 
riotous outbreak. A liberal construction thus came to be given in practice t o  
the Srticle in the particular in question, and, though in some instances this 
practice was extended to cases quite beyond the proper scope of the s t a t ~ t e , ~  
a prompt justice, within the equity of its provisions and suited to the exi- 
gencies of the times, was in most cases administered. 

As to t h e  modus operandi of t h e  reparation, the Article does not indicate 
wllether the appropriation of pay is to be rnade directly by the order of the ' 

commander himself or through the instrumentality of a court-martial. Early 
in the late war, however, the constructior~ was put upon it  bgi the Judge 
Sdvocate General that  it  authorized the making of the reparation through the 
summary action and order of the military commander, independently of any 
proceedings before a court-martial. and this view of the law was in general 
concurred in by department con~nlanders .~ 

THE GENERAL ORDER O F  1868-PROCEDURE. The interpretation 
thus given was in substance adoptetl, and the prevailing practice formulated, in 
G. 0. 35, of the War Department, of 1568, as  follows :-" Under the 32d, (now 
54th,) of the Rulcs and Art~cles of War, it is made the duty  of commanding 
officers to see reparation made to the party or parties injured, from the pay of 
soldiers who are guilty of abuses or disorders comn~ittecl against citizens. Upon 
proper representation by any citizen of wanton injury to his person or prop- 

erty, accompanied by satisfactory proof, the commanding officer of the 
1020 troops will cause the damage to be assessed by a board of officers, the 

amount stopped against the pay of tho offenders, and reparation made 

mThe expression "any kind of riot," employed in the Article, may be regarded as  of 
more general import than the technical legal term rzot. 

= A s  where i t  was applied to the reimbursement of n party for money or property 
etolen from him by a soldier, of which cases are found in  G. 0. 59, Dept. Of Washington, 
1866; Do. 6, Dept. of the Cumberland, 1867. That the article cailnot legally be 1-2
sorted to for the relief of persons whose property has been the subject of larceny or 
entbeaslernent, or to indemnify the United States for pr~bMc property appropriated or 
damaged-see DIGEST, 47. ' 

07 DIGEST, 46, 47. 
See G. 0. 123, Dept. of the Gulf, 1864: Do. 74, Dept. of Ark., 1865; Do. 48, 65, 

Dept. of La., 1866; Do. 59, Dept. of Washington, 1866; Do. 6, Dept. of the Cumberland, 
1867. Contra, O'Brien, 117, following Samuel. 464. 
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to the injured party. This proceeding will be independent of any trial or 
sentence by court-martial for the criminal offence." 

Under the Article, a s  illustrated and supplemented by this Order, the proce 
dnre is initiated by a " complaint made " by the injured party " to the commander 
of the regiment, post, kc. The commander may be directed by a superior-as 
by rt department commander in pawing upon the proceedinp of w court-martial 
previously orderecl for  the trial of the offender, or o t h e r w i s e t o  entertain the 
complaint, see to the matter of reparation, kc. ; or he may himself take action 
In the first inytance, accordins to circumstances. The complaint, which will 
properly be expressed in writing, should set forth the details of the iniury, nnd 
be sustained by evidence showing i t  to be meritorious and well-founaed; and 
this evidence may also properly be required to be exhibited in the form of 
affidavits or written statements. The commander, if he deems i t  expedient, 
may examine the witnesses in person, or cause them to be exarnind and their 
testimony to be taken down by an officer of his staff or command. But Ihe 
commander cannot properly himself initiate the investigation; i. e. cannot 
dispense with complaint or testilnony from the, aggrieved party and procd 
sun sponte. 

"Proper representation" having been made and "satisfactory proof" fur
nished, the commander will convene a " board " for the assessing of the damage. 
This, in a case of injury to propertv, will be such amount as  may justly and 
reasonably be required to make good the loss. In  a case of ir1jur.y to tbe person, 
it  will ordinarily be a sum sufficient to reimburse the party for actaal expenses 
incurred for medical or surgical attendance, nursing aod the like.?' The party 

cannot be nwarded punitory damages: if he claims them, he must be 
1021 referred to the civil courts. To assist it in  i ts  assessment, the board may 

avail itself of the testimony of experts or other persolls cognizant of 
values, prices, &c. 

The conclusion of the board bein.: approved by the commander, he will by the 
proper order, direct the amount to be stopped against the pay of the offender on 
the muster and pay rolls of the command, or otherwise charged against his pay 
account, till it be collected in  full, and the amount or amounts, a s  collected, to 
be paid over, by the paymaster, conlpany commander, or other proper officer, 
to the injured party or some duly authorized person in his behalf. 

'Pfie Article specifies that the reparation shall be made '' so fa r  a s  part of the 
offender's pay shall go toward" it. Thus if t h e  amount assessed is greater than 
the pay then due or which will become due a t  the next pay day, a portion only 
of such amount should properly be stopped against and deducted from such pay, 
leaving the remaining portion to be similarly stopped against a future payment 
or payments. 

Where i t  appears that  several persons were concerned in the disorder, the 
commander will divide the amount assessed among the different parties in equal 
sums or in such proportions as  he may deem just. In  some exceptional cases of 
destruction or damage to private property participated in by members of regi- 
ments or other bodies of troops on the march, where it  has not been practicable 
to distinguish certain individuals a s  the parties liable, a stoppage has been 

-ordered, under this Article, against the entire command. 

m It  is not essential that the injured party personally make the complaint, as i t  may be 
made by a parent in b h d f  of a minor child, ( G .  0.48. 55,Dept. of L a ,  1866,) by a police 
oBcer, (G. 0.161, Dept. of Washington. 1865,) or an attorney. 

See instances in G. 0. 123, Dept. of the Gulf, 1864; Do. 59, Dept. of Washington, 
1866; Do 48, 55, Dept. of La., 186C; Do. 6, Dept. of the Cumberland, 1867. 

nThe  only precedents of such an assessment which have been meet with are those in 
G. 0.48and 55, Dept. of La., 1866. 
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fined by Bouvier a s  " spoil or destruction, 
lr other corporeal hereditaments, by the 
heir, or of him in reversion or remain- 

ludes every act of lasting damage to the 
-- 

lority of cases. See G. 0. 123, Dept. of the 
; Do. 58, Dept. of Washington, 1866; Do. 6, 

, 1863; Do. 161, Dept. of Washington, 1865. 
original Article (the 12th) of 1775-that the 
ner as if he himself had committed the crimes 

inances of the reigns of Elizabeth and Charles 
on the 21st Art. of the Rules for the govern- 

.ppendix. 
' by the order of " the general commanding, 
of 1 8 0 6 "  to annoy rebels or other enemies 
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freehold or inheritance." But, a s  employed in this Article, the words "nlaste or 
spoil" may be held to embrace any deliberate or wanton destruction or damage 
done not only to  the real estate itself but to an i~ns l s  or things kept or held 
within or upon it,'' and to include acts of military persons, whether occupying 
the prenliws for ihe purposes of a camp or bivouac, marching through or near 
the same, or opera~ing O r  being qn:lftered in their neighborhood. 

LLMaliciously destroys a n y  property whatsoever." The act here de
nounced is of a sin~iltlr nature to the offence known to .the common law, and 
which is now a statutory misilemeanor in most of the States, of "rnaiicious 
mischief" or "malicious trespass." Under the present Article, however, in 
view of the general terills in which the ofience is described, i t  is not considered 
necessary, a s  it was a t  common law: to show that the accused was actuated 
by malice against the owner of the property, bnt is deemed sufficient to establish 
the existence of alzy form of malice; as, for example, malice toward the race, 
class, or fanlily to which the owner beiongs, or toward the thing itself where 
it is a n  anin~al , '~  or toward a person who has the property in temporary pos- 
session as  tenant or bailee," or evil disposition in general. 

The nialice mag be established by declaratious of the accused, made 
1024 before or after " the offense, or by acts or deulonstrations evincing per- 

sonal ill-will and resentment. Or it  may be inferred from the deadly 
or dangerous character of the weapon or instrument employed, from the mere 
wantonness of the act, or from any of the circunlstances that afford a p r e  
sumption of malice upon the proof of crimes of which malice is an ingredient." 
The existence of malice may be negatived by evidence that the act was simply 
one of carelessness, or a mere incident of a neglect or disorder, unaccompanied 
by- ~ e r s o n a l- or evil animus; or that  i t  was committed under a bona fide though 
mistaken sense of duty, or in compliance with the orders of a military superior, 
though such superior may not have been the army commander specified in 
the Article. 

The destruction will be complete if the property be substantially ruined for 
the purpose for which i t  was designed, a s  where clo~hing is so injured that  it 
cannot be worn,= or where telegraph wires a re  severed and thus rendered , 

u s e l e s ~ . ~  
Malice being the gist of this second offence made punishable by the Article, 

the court, where the evidence shows an unjustifiable destruction of property 
but without malicious intent, will properly find the accused not guilty of the 
specific offence charged, but guilty of "conduct to the prejudice of good order 
and military discipline." 
"Belonging to inhabi tants  of t h e  United States." This rerm, expressed in 

the Article of 1776 a s  "belonging to the good people of the United Stares," while 
general enauzh to embrace military persons a s  well a s  civ-ilians, was evidently 
intended to refer mainly or entirely to the latter. I t  inciudes of course the 
property of a corporationSG equally wit11 that of an individual. So, although, 

-

' 7  See a case in G. 0. 10, Middle Mil. Dept., 18G5, where the waste charged consisted 
mainly in injnries done to deer and sheep in a private park. 

18 State v .  Robinson, 3 Dev. & E., 130;  State v. Newby. 64 No. Ca., 23, and cases cited; 
Northcot v. State, 43 Ala., 530. The common law rule has been modified by the statutes 
of some of the States. 

Ts See State v.  Avery, 44 H.H., 392. 
80 Stone v. State, 3 Heisk., 457. 
81 State 9. Graham, 46 Mo., 490. 

Hobson u. State, 44 Ala., 980;  Hill u. State, 43 Id., 335. 
a See case in G. 0. 10, D?pt. cf Iae Soutb, 18?0. 
81 Sce case in G .  0. 29. 9ept. of'ihe CrlE. !874. 

See case in G. 0. 29, Dept. of the South, 1874. 
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Pages 560-1. And see O'Brien, 115. 
01 Page 307. 
OZ Snruucl, 566. 
9s As  robberu-the form of the violence in th 

ante. 
M Halleck, Int. Law, 665. 
" Samuel, 567-571 ; Hough, 311-314 ; Binm 
m Like a passport. That safe conduc!ts zr 

edition,) 461 ; 1 Kent Corn., 162 ; Halleck, 63: 
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a s  has been seen, the original Article was restricted in its application to acts 
directed against enemies or persons in  rebeilion, the present sracute, as  a more 
general ruie of discipline, applies to trespasses upon the property a s  well of 
resident aliens as  of citizens, and of disalTecred or disloyal a s  well of loyal 

individuais.* 
1025 "U n l e s s  by o r d e r  o f  a g e n e r a l  oPficer c o m m a n a i n g  a s e p a r a t e  army 

in f'e field.'' This exceprion is  a recognition or a general principle of 
milicary iaw already referred to under Art. 42, in  treating of the offence of. 
committing "plunder or pillage," vix. that the property of private individuals 
can legaliy be taven or desrroyed by the niilitary only in time of war arld by 
the authority of the ofticer in chief command of the troops operating against the 
enemy. The generai commanding, referred to in the present Arjlcie, wnere the 
due prosecuciou of hostilities, or the exigencies of the situation may require it, 
is empowered to seize and consume private property, especially when required 
as  supplies l'or his command or a s  material for quarters or ael'euces, or to prc- 
vent its falling into the hands of the enemy:' I n  exercising such au~hori ty  he 
represents tine sovereignty of the government; but no suboruiuate ofice? can 
uuderr.;ke to exercise this function, or, however proper or desirable be the object 
in view, assume to make in the first ins~auce the order which the statute em- 
powers the army commander alone to originate." 
'' Besides s u c h  p e n a l t i e s  as he  may be l i a b l e  to  by lam." The Article has 

here in view the gunishments affixed by the statutes of the State, kc., to the com- 
mission of " malicious mischief " and like offences. I t  thus recognizes the prin- 
ciple that an officer or soldier, in committing a military disorder, becomes liable 
not only to trial by court-martial but also to the civil judicature for such crim- 
inal offence, (or cause of action,) as  may be involved in his wrongful act. 

This Article is not regarded a s  one important to be retained upon a revisioll 
of the code. 

FIFTY-SIXTHARTICLE. 

THE OBIGINaL FORM. This provision has come down froill Art. 91 of 
Gustavus Adolphus, through Art. 11 of Sec. IY of Charles I and Art. 33 of 
James 11. In  ocr own original article on the subject-No. 24 of the code of 
1775-it was prescribed that  an officer or soldier who should " do violer~e,  o r  

offer awl1 insult or abuse, to any person," dc., * * * sl~ould suffer sucli 
1026 puwishment as  should " be ordered bg a regimento.l court-martial;"- 

such courc having, under that code, jurisdiction of the offences of officers 
as  well as  of soldiers. In the succeeding code-of 1576-the Article assumed 
substantially its present form. 

PRINCIPLE OF TEE ARTICLE. This, and Art. 57, (making punisilable 
the forcing of safeguards,) a re  the only ones in the code which provide specifi- 
cally for the punishment of offences committed " in  foreign parts." An offence, 
to be cognizable under this, (or that , )  Article must have been coinmitted in 
time of war, or while our army was passing through the territory or' a friendly 
power, or occur~ying some portion of a foreign country under a meaty, kc. 
The principle upon which a military court, in the ,absence 01 staxacory uu
thority, is invesceG with jurisdiction, under the circulustaiices, is tLac of 
exta?'ritwr.ri(li.r':~,or 2 grinciple l~lalogcjus thereto, by \rhic!? a n  ar::?y, v;hen with

= I n  a case in O. C. Id. 0. 15. Fourth Mil .  Ijist., 18W7,an oti¶cer is severely sentencrcl for 
destroying Che ryge, printing material, PC.,of au aiieged d i s loy~ l  or hostile newspaper. 
And see DIGEST,413. 
* See PART11-THE LAWOF WAR. 
 
88 Compare Terrill ,u. Rankin, 2 Bush, 453 ;Lewis v .  M'c~uire, 3 Id., 202. 
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3 ; Lewia v .  M'c~uire, 3 Id., 202. 
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out the domain of its own government, is held to carry with i t  i ts own code 
of dicipline,-a principle already considered in Chapter VIII. In  this in
stance, and that of Art. 57, t h e  jurisdiction is  conferred by express enactment." 

OBJECT OF TYXE ARTICLE. Th.e main object of the Article, according to 
Samuel and Hough,g' is  to conciliate the inhabitants and induce them to 
bring provisions into the camp, kc., of the army by assuring to them protection 
in so doing. As violence against them would effectually deter them, this is 
prohibited under the extreme penalty of death, and the prohibition is held 
properly to cover the period of their comirg to: remaining at, and returning 
from. the camp or station." 

THE a VIOLENCE CONTENPLPLTEX'. i n  view o:! the mal~datory pen- 
alty of death imposed by the Article, the te.-m violence is strictly construed to 

mean an immediate viblence tc the persoq and to embrace ally crime or 
1027 offence involving a battery.= For a!% within the spirit but not the 

letter of the Article,-as for conduct not .involving bodily injury, (the 
" insult " or " abuse," for esan:ple, included in the original Article,) or fcjr a tak- 
ing, destruction, kc., of the provisions, unaccompanied by personal ausal;lt,- 
the offellder would still be liable to trial, and to a' punishmegt proportioned to 
the gravity of his offence, under Art. 63: or 62. 

ITS SCOPE. This provision is to be traced to Art. 12  of James the Second. 
As it  first appeared in the code of 1776, i t  was thus expressed:-" Whosoever. 
belonging to the forces of the United States emplol~ed in foreign parts, shall 
force a safeguard, shall swffer death." Early in the late war, however, by an 
Act of Feb. 13, 1862, the field of i t s  application was extended to the United 
States during a period of rebellion, and i t  assumed i ts  present form a s  an 
Article of war in the revised code of 18'14. 

Premising that by the term, "rebellion against the supreme authority of the 
United States," is mainly had in view that  insurrectionary status, (illustrated 
under the next Article,) the existence of which the President is, by the Act of 
July 13. 1861, (Rev. Sts., Sec. 5301,) empowered a t  any proper time to declare, 
we proceed to define the term " safeguard," and to consider in what the offence 
of forcing one may consist. 

TRE SAFEGUARD-ITS NATUJitE, FORM AND EFFECT. The term 
" safeguard " has sometimes been treated a s  synonymous with " safe-conduct," * 
and the two have been confoullded by solne writers on military law.= Both 
indeed are  personal concessions and not tran~ferable.~'  A safeconduct, how- 
ever, which is a privilege accorded generally to an enemy or an alien-
especially where a diplomatic, consular, or other public official--of passing 

man offence of this kind described but committed within the Indian country in a Ter
ritory, would not be cognizable under this Artlcle. See G. C. M. 0. 77 and 88, Dept 
of the RIo., 1870 

aa Pages 560-1. And see O'Brien, 115. 
01 Page 305. 
s2 Samuel, 566. 
sa As robbera-the form of the violence in the cases in the G. C. M. 0. cited In note 1, 

ante. 
w Halleck, Int. Law, 665. 
9s Samuel, 567-571 ; Hough, 311-314 ; Binmons $ 204. 

Like a passport. That safe conduc!ts %re not transferable, see Vattel, (Chitty's 
edition,) 461 ; 1 Kent Corn.. 162 ; Halleck, 633. 
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institutions or places.' In  according this pr 
a guard, ( a  soldier or soldiers,) to be post, 
or other proper place, or he furnishes the pr 
or order in writing, subscribed by him in 1 
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the military to respect it. Or the commt 
certificate : indeed, in practice, a person tm 
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1030 I n  common military parlance the teri 

indifferently to the writing or order 
speaking, either is  but the evidence of the 
his International Law,' in describing a safe! 
property accorded as  a grace to a belligere~ 
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of acts of war. * * * When a safeguarc 
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Where the grant of protection is  in writ1 
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places, &c., intended to be included: i t  sho 
its auration, so that it play be known for 
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By whom to  be granted, The Army I 

grantetl ..'by the commanding general or 
limits of their command." As " the effect ( 
of the nation that the person or property 
troops," ' the same could not in general prl 
commander, but should proceed from the c 
or district, or the offcer comluanding a I 

in the eneniy's country. I t  is  to be observe 

'See the description of a safeguard in Hallc 
pare also 1 Kent, Com., 163, note ; Vattel, 369 ; 
1083, 1084. As to  the  grant ing by Gen. Sco.tt 1 

pitals, mills, kc., i n  Mexico, see his Autobiograpl 
= T h e  guard is geueraIly posted by the  pro7 

Dept., 1862. 
SThe writing may be furnished to  t he  guarc 

ante;) or t o  u perm11 employed a s  custodian 
Halleck, (p. 665,) writes of safeguards :-" 8011 
whose persons o r  property a r e  t o  be protected ; . 
erty itself, a s  upon a church, museum, library, 
G. 0. 60, Army of t he  Potonlac, 1862, i t  i s  or1 
headquarters will be countersigned .by t h e  P r  
violating these safeguards will be ins tant ly  a r l  
t h e  form of a written safeguard, see par. 108 
form recited in t h e  specification of a case publis 
1863. I n  s o ~ n e  instances safeguards have been 
Gen. Wool's Orders, No. 424 of 1847, it i s  decl 
t o  t he  following persons, their families and  prop1 
and all  officers and soldiers a r e  required to res 
tion accordingly whwe necessary. And see O'I- 

4 Page 477. Vattel, (p. 369,) referrlng to  
houses intended to  be spared," adds-" These 
against parties by producing t h e  general's orderr 

5 Par .  1083, A. R. of 1881. ante. 
O'Brien, 140. 
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through the territory of :I nation during war:' i s  quite different from a 
1028 safeguard a s  that  term i:; now understood in our military law. As used 

in the present Article, and described in the Army Regulations? the 
word signifies a special privilege of protectioli for persons, household, or prop-
erty-all or either-against military marauders or other disorderly parties, 
granted by a military commander to private individuals, (deemed to have a 

claim upon the protection of the gorernn ie~l t ,~  whose premisesor o r  
1029 property i t  is thouglit desirable to protect in the interests of military 

discipline or o t h e r ~ i s e , " ~ )to corporations, or to hospitals or other public 

QTVattel, c. XVII ; 1 Kent, Corn,., 162;  Woolsey, 337;  Halleck, 663.; Lieher, (G. 0. 100 
of 1863,) 5 86, 87. 

I n  a Resolution of May, 1776, ( 1  Jour .  Cong., 339,) Congress guarantees t o  a n  indi
vidual a sa.fe-conduct f o r  a journiey from one place to another  and  €,or a residence the re  
dur ing pleasure. The  grant ing of safe-conducts was  probably indeed more common a t  
t h a t  time than  i t  has  been a t  a n y  la ter  period in  our history. [See 3 Jour. Cong., 693, 
and  t h e  Act of April 30, 1790, a. 28, by which the  violation of safe-conducts and  pass-
ports i s  made punis.hable by fine a n d  imprisonment a s  a crime agains t  t h e  United 
States.] 

08The following a r e  t h e  para5:raphs of t h e  Army Regulations of 1881, relating t o  t h i s  
subject :

" SABEGUARDS. , 

1083. Safeguards a r e  protections granted to  persons or property in  foreign pa r t s  by 
the  c o m m ~ n d i n ggeneral,  o r  by other commanders within t h e  limits of their command. 

1084. Safeguarlls a r e  nsuall!~ given to  protect hospitals, public establishments. estab-
IishmPnts of religion, charity, or instruction, museums, depositories of t he  a r t s ,  mills, 
post-ufices, and  !sther ins t i tu t ions  of public benefit; also to  individuals whom i t  may be 
the  interest of t I ~ ea rmy  to  reslpect. 

1085. A safegioard may consist of one o r  more men of fidelity and  firmness, generally 
non-effective noin-commissioned officers, furnished with a paper setting ou t  clearly t h e  
protection and  exemptions i t  i s  intended t o  secure, signed by the  commander giving i t ,  
and his staff officer; or i t  may consist of such paper, delivered to t he  par ty  whose person, 
family, house, and  property i t  i s  designed to  protect. These safeguards must  be num
bered and regicitered. 

1086. The m,en left  a s  safeguards by one corps may he replaced by another.  They a r e  
withdrawn when the  country i s  evacuated;  but if not, they have orders t o  awa i t  t h e  
arr ival  of the, enemy's troops, and  apply to the  commander for  a sa fe  conduct t o  t h e  
outposts. 

1087. F o r m  of a safeguard:  
By autho'rity of --, 

A safeguard i s  hereby granted t o  [A. B- ; s ta t ing precisely the  place, na tu re  
a n d  description o f  tile persom, propcrtu, o r  bi-1ildings.1 All ofecers and soldiers belonging 
to  t h e  army of t he  United Sta tes  a r e  therefore commanded to  respect th is  safeguard, 
and  to  afford, if necessary, protection to  [the: person, famlly, or propertg of -, a 8  
the  erne ma$/ be.] 

Given at Headquarters,  t h e  -day of ---. 
-- Maj. Gen. Commanding. 

Adjutant  General." 
m Tulloclt, (p. 39, 40:) refers to safeguards a s  privileges originally given under the  

law of nations, t o  enemies, and, i n  1811, extenged by Wellington to  t he  inhabitants i n  
Spain. 

Persons holding property under t he  Gove,rnment upon the  theat re  of war ,  wonld of 
course, j.f their property xvere endangered, he entitled to  safeguards, where the ?nl)lic 
exigency would allow their being furnished. Thus ,  i n  G. (9. 27, Dept. of the  Tenn., 
1863, i t  i s  ordered a s  follows :-"A11 mi1it:ary com~nanderswithin th is  departmelit will, 
on application, give safeguards to  Governnlent l e ~ s e e sof plantations on the  Mississippi 
Kiver, for tbei r  stock, provisions, househctld property, and  every th ing connected with 
t h e  plantations so leased." 

'"Granting a saEeguarcl t o  an  improper  person may constitute a military offence. 
Thus, in a case  in G. C. M. 0. 267 of 1864, a general omcer was cozlvicted of " conduct 
to t he  prejudice," &c., in,.fur-nishinga saffegdard for the  protection of t hc  property of a 
"notorious rebel," wi thout  "obliging him to  take the  oath of allegiance." 
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institutions or places.' In  according this privilege, the commander either causes 
a guard, ( a  soldier or soldiers,) to be posted2 a t  the dwelling of the applicant 
or other proper place, or he furnishes the proper person with a fornlal certificate 
or order in writing, subscribed by him in his official capacity to the effect that 
a safeguard has been granted, stating its subject and scope, and calling upon 
the military to respect it. Or the commander may furnish both guard and 
certificate: indeed, in practice, a person to whom is  accorded a written pro

tection is generally also supplied with a guard to assure and enforce it.' 
1030 In  common military parlance the term " safeguard " is  applied somewhat 

indifferently to the writing or order and to the sentry or guard; strictly 
speaking, either is  but the evidence of the existence of the privilege. Hall, in 
his International Law,' in describing ? safeguard as  " a  protection to persons 01. 

property accorded as  a grace to a belligerent," adds-" I t  may either consist in 
an order in writing or in a guard of soldiers charged to prevent the performance 
of acts of war. * * * When a safeguard is given in the for111 of soldiers, the 
latter can not be captured or attacked by the enemy. 

Where the grant of protection is in written form, the writing should exactly 
and fully specify and describe the person or persons, property, buildings, 
places, &c., intended to be included: it  should also properly state the limit of 
its duration, so that it play be known for what period it  is good, when i t  may 
require renewal, t c .  Where a guard only is  employed, the sentinel, or the officer 
or non-con~missioned officer conlmanding the detail, should be clearly instructed 
a s  to the same particulars. 
By whom to be granted. The Army Regulations6 describe safeguards a s  

grantetl "by the commanding general or by other commsilders within the 
limits of their command." As " the  effect of a safeguard is to pledge the honor 
of the nation that the person or property shall be respected by the national 
troops,"' the same could not in general properly be accorded by a subo_rdinati 
con~mander, but should proceed from the commander of the army, department 
or district, or the officer commanding a separate force acting independently 
in the eneniy's country. I t  is to be observed of a safeguard that, though given 

1 See the description of a safeguard in Halleck, 665 ; Hall, ( Int .  Law,) 477. Com
pare also 1 Kent, Com., 163,note ; Vattel, 369 ; O'Brien, 140 ; Army Kegs. of 1881, pars. 
1088, 1084. As to  the granting by Gen. Scott of safeguards for churches, colleges, hos- 
pitals, mills, &c., in  ~ l e r i c o ,  see his Autobiography, p. 54%. 

Z T h e  guard i s  generally posted by the  provost marshal. See G. 0. 22, Mountain 
Dept., 1862. 

8The  writing may be furnished to  the  guard, (see par. 1085, Army Regs. of 1881, 
ante;) or  t o  n person employed a s  custodian of the  property. (See O'Brien. 140.) 
Halleck, (p. 665,)yr i t e s  of safeguards :-" Sometimes they a r e  de1i;ered to  the  parties 
whose persons or  property are  to be protected ; at others they a re  posted upon the prop- 
erty itself, a s  upon a church, museum, library, public ofice, or private dwelling." I n  
G. 0. 60, Army of the  Potonlac, 1862, i t  is ordered: "A11 safeguards granted a t  these 
headquarters will be countersigned by t h e  Provost ~ a i s h a l  General. Persons found 
violating these safeguards will be instantly arrested by the  provost marshals." As t o  
the  form of a written safeguard, see par. 1087, Army Regs. of 1881, ante; also the  
form recited in  the  specification of a case published in  G. 0. 111, Sixteenth Army Corps, 
1863. I n  some instances safeguards have been announced in  General Orders. Thus, in  
Gen. Wool's Orders, No. 424 of 1847, it i s  declared tha t  safeguards have been granted 
to the  following persons, their families and property, (naming them and their haciendas,) 
and al l  officers and soldiers a r e  required to  respect such safeguards, and atford protec- 
tion accordingly where necessary. And see O'Brien, 140. 

4 Page 477. Vattel, (p. 369,) referrlng to safeguards a s  "granted to  lands and 
houses intended to be spared," adds-"These consist of soldiers who protect them 
against parties by producing the  general's orders." And see Mclrlaghten, 90. 

5 Par .  1083,A. R. of 1881. ante. 
 
6 O'Brien, 140. 
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by the commander of a separate army, &c., i t  is, in general, equally to be 
1031 respected, during the term of its operation, by the successors of such 

commander, a s  well a s  by all other commanders, armies, or forces who 
may occupy or pass through the locality.' 

Revocation. A safeguard, however. is  always subject to be revoked for good 
cause, either a t  the discretion of the authority from whom i t  proceeded or his 
successor in command, or by the order of a superior commander or the Presi- 
dent.' A controlling cause \vould he the treason, treachery, or disloyalty of the 
recipient, which, when discovered, would exhibit him a s  no longer worthy of 
the special protection afforded.' 

FORCING A SAFEGUARD. The offence of the forcing of a safeguard will 
consist in a wilful disregard and violation of the protectio:~, to the injury of 
the person, property, kc., to whom, or for which, it has been accorded. In a 
majority of the cases published in General Orders, the offence consisted in 
plundering, or in larceny or robbery, conlmitted upon premises which had been 
duly placed under the protection of a safeguard;'' the act being sometimes 
accompanied by violent or threatening conduct toward the inmates.= The 
thrusting aside, disarming, resisting, or otherwise assaulting, of a sentinel or 
guard posted for the purpose of enforcing a safeguard, in connection with a 

failure to coingly with his order against entering or interfering with the 
1033 house, property, &c., placed under t,he protection, would be another 

marked form of a violation of the Article." 
It is of course essential to the specific odence that the accused should have 

known of the existence and purpose of the safeguard which he is  accused of 
forcing.ls In  the absence of positive or presunlptive evidence of such lmowl- 
edge on his part, his act will properly be charged under the 42d or 62d rather 
than the 57th Article?' 

XXIII.  T H E  FIFTY-EIGHTH ARTICLE. 

[Jurisdiction of Crimes in War, &c.] 

"ART.58. Pn time o f  war, insu~rection, o l  reb.ellion, larceny, robbery, bury- 
lary, arson, n~ayhem, rnanslalcgl~ter, irrurcier, assault and battery with an intent 
to Icill, tcoundzny, b y  ~l~oot i i tg  stabbing, zozti~ an intent to commit murder, 01.  

7 See Vartel. 416, :ls to the rule, in this rcspect, in regard to saLe-conducts. As to  
safeguarus, the same author scares rhat  the guards posced ro enforce them must be 
respected also by the e?~emy. He says, (p. 369,)-" The persons of these soldiers must 
Be considered by the enemy a s  sacred: he cannot camhit any hostilities against them, 
since they have taken their station there as  beliet*rors, and for the safety of his sub- 
jects." See par. 1086, Army Regs. of 1881, aate. ' , 

A safeguard given for a n  illegal or trairoroiis purpose is a fraud rind not entitled to 
respect. Similarly, Arnold's passgort furnished to 1lndr6, being given him by a traltor 
with whom he w a ~  in coniplicity, was null and 'void a safeconduct. See sec. 1343, 
Rev. Sts., a s  to Spies-post. 

8 As to the rule in this respect in regard to safe-cbnducts, see Vattel, 418 ; 1 Kent, 
con^., 163; Halleck. 664. 

9 ' '  Every privilege when i t  becomes detrimental t o  the State may Be revoked." 
Vattel, 418. 

loSee cases in G. 0. 36 ; ~ f  1864;  Do. 22, Mountain Dept., 1862;  Do. 111, Sixteenth 
Army Corps, 1863;  Do. 31, Ilept. of the Ohio, 1864;  Do. 105, Dept. of No. Ca., 1865. 

llG. 0. 105,U ~ p r .  of No. Cn., 1865. 
"See McNaghten, (p. SO,) who also notes, (p. 91,) thar the forcing must be actual ;  

tha t  an attempt to force will not constitute n violation of the Article. 
13 Samuel, 571 ; O'Brien, ,141. 
14 I n  a few instances in our service of convictions under this Article, the s e n t e n c y  

t o  be shot-has been mitigated by the reviewing nurhority. See G. 0. 36 of 1864 '~  
Do. 105, Dept. of No. Ca., 1865. 

http:"ART.58
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rape, or assault am$ battery with a n  intent to commit rape, shull be punishable 
b y  the sentence of a gemerab wrt-merti5cL1, @en committed by persons in, the 
military service of the United States, and the punishment in any such case shall 
not be less than the punishm,ent provided, for the like offm,ce, by the Eanos of the 
State, Territory, or District in qohich s w h  offence m a y  Imvs been committed." 

ORIGIN AND OBJECT. This provision, which, with but a single material 
change of laaguage? is a republication of s. 30 of the Act of Congress of March 
3, 1863, c. 75, appeared first a s  an Article of War in the Revision of 1874. Prior 
to its enactment, courts-martial were not invested. either in peace or war, with 

a jurisdiction of the violent crimes cognizable by the civil courts, except 
1033 where the same directly prejudiced "good order and military dis

cipilne." le I n  1863. however-during the late civil war-the provision, 
incorporated in this Article, initiated in our mlitary law the marked in~iovation 
of investing general courts-martial with jurisdiction. in time of war, kc., of the 
graver civil crimes when committed by military persons, without regard to 
whether such crimes directly prejudice military disci~l ine or affect the militarg 
service. Its main object evidently was to provide for the punishment of these 
crimes in localities where, in consecjuence of military occupation, or the preva- 
lence of martial law, the action of the civil courts is suspended, or their authorlty 
can not be exercised with the promptitude and efficiency required by the exi- 
gencies of the period and the necessities of military qo~ernrnent.'~ 

THE JURISDICTION CREATED-Its l imi t  as to t ime or occasion. The 
operation of the Article is  limited to "time of war. insurrection, or rebellion." 
The term war has been heretofore defined a s  including foreign or international 
war, internal or civil war, and the state of hostilities known a s  Indian war." 
Under Art. 57, rebellion has been referred to a s  the status of armed revolt against 
the authority of the Government, the existence of which the President is em- 
powered in a proper emergency to declare, by Sec. 5301, Rev. Sts. Insurrection 
is but a less extended form of rebellion, a s  rebellion is, ordinarily, less extended 
than civil war. " Insurrection against government," it  is  remarked by Grier J. 
i n  the Prize Cases" "may or may not culminate in an organized rebellion, but a 
civil war always begins by insurrection against the lawful authority of the 

government." In our late war, however, in view of the dimensions of the 
1134 existing insurrection, the words " rebellion " and " civil war " came to 

have for the time substantially the same meaning, and the terms " insur
rection " and " rebellion " were indifferently employed with a similar import in 
executive proclamations and orders a s  well a s  in stetutes. 

Duration of war, &c.-Commencement of t h e  period. In  order to deter- 
mine the limit of the jurisdiction as  to time, i t  will be necessary to consider 
when a period of war, &c., commences and when it  ends. 

%This  change is the omission of the words-" or military comn~ission." af ter  the 
words-"a general court-martial," a n  omission proper for the reason tha t  a military 
commission is not the appropriate tribunai for the trial of r n i h t a ~ ypersons. 

16They were distinguished in this respect from the British courts-martial. See, for 
example, the Trial, in the British army, in 1762,of Captain Lippencott for the murder 
of Captain Eluddy, an American priwner of war. As to  the jurisdiction of civil crimes 
a s  vested in British Courts-martial by existing law, see Army Act, sec. 41. 

fl See remarks of Gen. Pope in G. 0. 29, Dept. of the Northwest, 1864. In Coleman o. 
Tennessee, 97 U. S., 513, it is observed tha t  " t h e  swift and summary justice of a mili
tary court" was invoked by this Article, " n o t  merely to insure order and discipline 
among the troops, but to  protect cittzens from the violence of soldiers." I t  is certainly 
immaterial upon or against whom the crime was committed, whether another soldier, a 
citizen, or a prisoner of war. 

Ante, pp. 86, 101. 
2 Black, 666. 



MILITARY LAW AND 
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A foreign or internat ional  war mill generally conlmence to exist upon a 
declaration of the same in some .form by Congress under the clause of the Con
stitution which empowers that branch of the government " to declare war." 
Thus the war of 1812 was declared by the Act of June 18th of that.gear, con- 
sisting of a single section, enacting-" Th,at war be m d  l l ~ e  same is  hereby 
declared to exist between the United Kingdom of Great Britain and Ireland 
mnd the dependendes thereof, and the United s tates  of Am,erica and their terri- 
tories: and. that  the President of the United States is-hereby aqcthorixed to use 
the whole land and naval force of the United States to carry the same into 
efect, and to iss?de to pri?)ate nrmed uessels of the United States c~mmissiona 
or letters of mn~arque and gene;-a1 reprisal," &c. In  the only other instance in our 
constitutional history of a foreign war-that with Mexico, the declaration was 
less formally contained in the preamble to an Act of May 13, 1846, in these 
words:-" Whereas, by the act of the Republic of Mexico, a state of war exista 
between that go%ern.nzent and the United States," kc.,--the statute then proceed- 
ing to empower the President to employ the army, navy, militia, and a specified 
force of volunteers, for the prosecution of the war, and making appropriations 
for the purpose. 

But a declaration of war by Congress is not absolutely necessary to the legal 
existence of a status of foreign war.* Such a war cannot indeed be declared o r  

initiated by the President, but, if declared or comnlenced against us by 
1035 another power, which, thereupon, before our Congress can or does act, 

proceeds to invade our territory, or to attack the defences of our coast o r  
frontier, such invasion or attack must, under the orders of the Executive a s  
Commander-in-chief, be met and resisted by force against force, and in this 
armed meeting and resistance there is war." Under snch circumstances a legal 
status of foreign war would actually exist, and the jurisdiction createc? by the  
present Article would become operative, in the absence of, or rather prior to, 
any formal declaration or other action on the part of Congress. 

A civil war reselnbles this last form of foreign war in that is  exists of its own 
force and independently of any authentication of Congress; the Constitution 
making no provision for the declaration either of the beginning or end of such a 
status. Thus 'in the Prize Cases: the court say of civil war that it  " i s  never 
solemnly declared; i t  becomes such by its a c c i d e n t s t h e  number, power, and 
organization of the persons who originate and carry it  on." '3 And the like is 
true of an ins?~rrection or rebellion, not properly amounting to a civjl war ;-it 
commences and exists, in the sense of the Article, when it  has assumed such 
proportions that i t  becomes necessary to employ the armed force of the United 
States to combat and suppress it. 

The proper date, however, of the commencement of such a status will ordi- 
narily ,be determined by the proclamatiqn or order issued by the President, ( in  
conformity with the existing statute law, if any,) declaring the existence and 
character of the insurrection, requiring the insurgents to disperse, calling out 
the militia, announcing the proposed employlnent of the army ant1 navy, &c." 

MDeclarations of war or similar formal notices are held by modern writers on Inter
national Law not to be necessary to the initiation of a status belli. S e e  Phillimore, 
vol. 3, ch. V ; Hnll, 321. And compare the interesting publication on " EIostiiities without 
Declaration of War." by Lt. Cool. Maurice, Royal Artillery, London, 1883. 

Z1On this point see remarks a ~ d  rulings of Grier, J. ,  in  Tbe Prize Cases, 2 Black, 668 ;. 
also Rawle on the Const., 109. 198; Cooley, Prins. Const. Law, SG, 100. Specific authority 
to employ Ihe militia to repel an invasion i s  vested in the President by Sec. 1642, Rev.. 
Sts.
" 2 Black, 666. 
z3 Compare Alire v.  U. S., 1 Ct. CI., 233, cited post, a s  to the initiation of I7~dianwars.
" See The Protector, 12 Wallace, 700. 
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In  the instance of the "Whiskey rebellion " in western Pennsylvania. the ex- 
istence of the insurrectionary status was declared by the President in two 
proclamations issued under the Act of May 2, 1792, the second of which, of Sept. 

25, 1794, was published immediately before marching the militia and 
1036 volunteers against the insurgents.= Later. in the case of the obstruction 

in the same State to the enforcement of the tax upon dwellings, kc., the 
status of insurrection was first announced by proclamation of the President of 
March 12, -1799.'' In the further case of the recent-Southern rebellion, the 
Supreme Court of the United States, in the case of The P r o t e c t ~ r , ~  fixed upon 
the President's proclamation of intended blockade of April lSth, 1861, a s  prop- 
erly establishing the date of the comme~lcement of the war status, so far as con- 
cerned the States, mentioned therein, of South Carolina, Georgia, Al&banm, 
Florida, Mississippi, Louisiana, and Texas; and the suppiementary proclama- 
tion of the same character, of April 27th, 'i861, embracing Virginia and North 
Carolina, as  furnishing such date with reference to events occurring in those two . 
States. These proclamations were issued during a recess of Congress, the 
former announcing in terms the inauguration oi the " insurrection." ' 

The existing Law, under and by the authority of which, in the event of insur- 
rection, kc., the President would take action, by proclamation, &c., is cantained 
in Title LXlX of the Revised Statutes. 

Termination of the period. The Constitution, in vesting in the President, 
*'by and with tne advice and consent of the Senate," the authority to make 
treaties, practically constitutes him, concurrently with that  body, the peace 
making power so fa r  a s  relates to wars with foreign nations. In  the instance 
therefore of such conflicts, the war status will proper!y be heid to end with the 
date  of the treaty, or other agreement for the cessation of hostilities, thus 
formally entered into with the foreign power-a date which .will ordinarily be 

publicly aonounced by executive proclamation. 
1037 In  the case of a &oil war, rebellion, &c., in  the absence of any constitu- 

tional or legislative provision on the subject, a proclamation by the Presi- 
dent to the effect that hostilities have come to an end or the rebellion or insur- 
rection has been suppressed, may ordinarily be accepted a s  fixing an authorita- 
tive date for the discontinuance of the status belli. This mode of legally termi- 
nating such status was resorted to in the instance of the late rebellion, and has 
been recognized by tine courts as  sufficient.= In  the case, above cited, of The 
Protector? the Supreme Court held that the war ceased, in all  the States except 
Texas, on April 26, 186G, the date of the President's proclamation announcing 
t h e  final suppression of the rebellion in those States, and in Texas on August 
20th following, the date of the proclamation declaring its extinction in that 
State  and generally." 

Wharton, State Trials, 118, 141. 
 
"Id., 458. 
 
* 12 Wallace, 700. And see Prize Cases, 2 Black, 635. 
 
"A previous proclamaiion of Sprl l  15th. had announced the fact of an organized opposi- 
 

tion 'to tbe laws and obstruction to their execution, and czlled out the militia to suppress 
the same, kc. It was the next succeeding proclamation of the 19th, however, which first 
declared the existence of the insurrection a s  such. As to the subsequent saaction, by 
legialation of Congress, of this proclamation,-a sanction, however, evidently regarded by 
the cotirt in the P r p ~ e  Cases as  qujte unnecessary in law,-see 2 Black, 670, 871. 

""The  suppression of the rebellion descrihes a politicel condition, and not a judicial 
fact. That colldirion can onlg be defineu and determined by the political departments of 
the government; and their decision is not only binding but conclusive upon the juaiciary." 
Crosarneyer v. U. 8..4 Ct. Cl., 15. b d  see Hetlebower v.  U. S.,21 Id., 228.
"12 Wallace, 702. 
 

See U. S. v. dnaerson, 9 Wa!lace, 56; Grossmeyer t.. U. S., 4 Ct. Cl., 28. 
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In  several cases in which courts-martial assumed to exercise jurisdiction, 
under Art. 58, after this date, their sentences were formally disapproved as 
adjudged in time of peace." 

Whether Congress, by i ts  legislation, (resorted to subsequently to the date of 
these proclamations,) of March, 1867, known as  the Reconstruction Laws, did 
not in fact pronounce that the status of rebellion was still subsisting, so far.  
a t  least as  to authorize i t  to provide for the government of the insurrectionary 
States, is a question which will be adverted to in PABTI1 of this work.* 

It may well be remarked here that  no temporary truce or armistice, 
1038 pending hostilities, will have the effect to discontinue or suspend the war 

status, so a s  to deprive military courts during such interval of the juris- 
diction created by the Article." 

As to Indian warfare-which is initiated, not by formal declaration o r  
proclamation, but by the breaking out of active hostilitiess6-this, with us, i s  
prosecuted under such varying situations that the question whether a certain 
offence of the class specified in the Article was committed during a period of 
such war can be determined only by the circumstances of the particular case. 
If committed pending active operations against an Indian tribe, during the 
interval after the troops have entered upon the campaign and before they have 
been ordered to return to their previous posts a s  being no longer required for 
the prosecution of hostilities, it may be said to have been committed in a "time 
of war," and thus to be cognizable by a court-martial under the Ar t i~ le .~ '  

The period a s  affected b y  t h e  place. I t  is to be noted that where the hos- 
tilities are  confined to a particular State or States, or to any particular portion - of the territory of the Republic, a court-martial will, strictly, be authorized t o  
exercise the jurisdiction conferred by the Article only in cases of crimes com- 
mitted within the limited theatre of such hostilities, for i t  is ' I  time of war," 
&c., only in  such locality. This condition is  especially applicable to crimes com- 
mitted in  Indian wars, whose field is  necessarily restricted to some inferior, 
though not always well-defined, region of the public domain.'' 

Jurisdiction of courts-martial i n  t ime of peace not  affected by t h e  
Article. The Article, in  investing general courts with a special jurisdiction 
of certain crimes in times of ?oar, by a necessary implication excludes them 

from exercis~ng jurisdiction over the same in time of peace, except in 
1039 so f a r  a s  they may be authorized to exercise i t  under other Articles. 

The only specific provision conveying such authority is that of Art. 60. 
by which larcetby is made cognizable, a t  all times, by courts-martial, where 
committed in respect to public property. Except in this instance the crimes named 
in Art. 58 cannot, in time of peace, legally be brought to trial by court-martial 
unless they may come within the description of the general Article 62,-in that, 
being not capital, they a re  committed under such circumstances a s  to be ''preju

"Note cases in G. 0. 59, Dept. of Washington, 1866 ; Do. 14, Dept. of the South, 1866 ; 
Do. 15, Dept. of the Gulf, 1866 ; Do. 85, Dept. of the Cumberland, 1867;  Do. 14, Dept. of 
Dakota, 1868. 

A court-martial can of course have no capacity of itself to determine whether a s tate  
of war has begun or ended, but must accept the fact a s  declared or recognized by the 
proper superior authority. See DIGBST,49. 

*See PARTIS, Title VII. 
"Tha t  a truce or armistice is not peace, but merely a suspension of active military 

operations of a hostile character-see Vattel, book I11 8 234 ;Lieber, (G. 0. 100 of 1863,) 
# 142. 

"Alire v.  U. S., 1 Ct. Cl., 233. 
" In  a recent case, in  Q. C. M. 0. 12 of 1882, three Indian scouts in the U. S. service 

were sentenced to be hung on conslction of murder in violation of Art. 58, (and mutiny,) 
committed in Arizona, during a period of active hostilities against Apaches. 

*See Chapter VIII ,  p. 101-Jurisdiction under Art. 63 : Application to Indian wars. 
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diciat to good order and military discipline; " m  or may constitute "condtcct 
tcnbeconzing an oflcer and a gentleman " within the meaning of Art. 61." Under 
Art. 62, courts-martial have duly and not unfrequently taken cognizance of civil 
crimes when committed by soldiers, (and within the above description;) and 
that this jurisdiction is not affected by the provisions of Art. 58 is thus noticed 
by the U. S. Supreme Court i~ the recent caw of Ez parfc Ilnson :" --"As i t  " 
(Art. 55) " is to operate in time of war, i t  neitber adds to nor takes from the 
powers which courts-martial have under the 62d Article in time of peace." 

The mil i tary jurisdiction conferred by t h e  Article no t  exclusive of t h a t  
o£ the  civil courts. That the jurisdiction created by the Article is not exclu- 
sive of, but concurrent with, that possessed by tlae criminal courts of the  
United States or the States, has been repeatedly c@clared. Thus, in the leading 
case on this point, Coleman v ,  Tennessee," the Supreme Court holds a s  fol
lows:-" The section does not make the jurisdiction of the military tribunals 
exclusive of that of the State courts. I t  does not cieclare that  soldiers com- 
mitting the offences named shall not be amenable to punishluent by the State 
courts. I t  simply declnres that the offences shall be punishnble, not that they 
shall be punished by the military courts; and this is m ~ r e l y  saying that they 
may be thus punished. Prcviolis Lo its enactment the offences designated were 
punishable by the State courts, and persons in  the niilitary service who com- 

mitted them were delivered over to those courts for t r ia l ;  and it  contains 
1040 no words indicating an intention on the part of Congress to take from 

them the jurisdiction in this respect which they had always exercised. 
With the known hostility of the American people to any interference by the 
military with the regular adn~inistration of justice in the civil courts, no such 
intention should be ascribed to Congress in the absence of clear and direct 
language to that effect." 

THE CBIMES SPECIFIED IN THE ARTICLE. These crimes wi!l be fie- 
fined in the following order :-Murder, Manslaughter, Mayhem, Rape, Robbery, 
Arson, Burg:ary, Larceny, Assault and Battery with intent to kill, kc. F o r  
anything further than defioitions and tke details of defirlitions, the student must 
be referred to the treatises of the approved authorities on criminal law and 
the mlings in adjudged cases. 

To be deflned b y  t h e  common law. I t  is to be observed that  as  these 
crimes are  not specifically defined in the Article, or elsewhere in the written 
mil~tary lam, they are  to be interpreted by the doctrines of the common Eaw, 
each being viewed as  the common-law offeoce of the same name? 

See post-Sixty-Second Article. 
See post-81xty-First Article. 

40 105 TJ. S.,699. 
"97 U. S., 613-14--a case of a homicide committed by a soldier in Tennessee in 1865. 
"And. to a similar effect, see People v.  Gardiner, 6 Park., 1 4 3 ;  State v .  Rankin, 4 

Cold, 146;  Vhiting, War Pnwers, 376; G. 0. 29, Dept. of the Northwest, 1864; Do. 32, 
Jhpt. of La., 1866. But in Coleman v. Tennessee, ante, the Court was careful to note 
that the above statement of the lam did 3ot apply to courts-martial held in an insurgent 
State, i. e., in the enemy's country during the late war. " When," i t  is said, " the armies 
of the United States were in the enemy's country, the military tribunals mentioned had, 
under the laws of war and the authority conferred by the section named." (the enactment 
now contained in Art. 58,) "exclusive jurisdiction to try and punish oKences of every 
grade committed by persons in the military service." 197 U. S., 515.) And see, to the 
same effect, Tennessee v .  Hibdom, 23 Bed., 785.. 

UThat common-lsw rilles are to be follovzed in defining deslgnationa of crimes, and 
construing technical words, in cridnal  statutes, (in the absence of specific definition in 
the statute itself,) see U. S. v .  King,34 Fed., 302, 306; U. S. v .  Magill, I Waplhlngton. 
463; U. 8. 8. Outerbridge, 5 Sawyer, 620; 1 Hale, P.C., (Am. ad.,) 464, notes  

mailto:c@clared
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Law, p. 71, a s  follows-" Where i t  i s  proved t h a t  
criminal intention i s  presumed, and the  proof of 
oner. On a charge of murder the  law presumes m 
on the  prisoner the burden of disproving the  mali, 

616156 0 - 44 - 43 

672 MILITARY LAW AND PRECEDENTS. 

Degrees of crime not  known to t h e  l a w  military. I n  this connection i t  
may also be noted that no such distinctions a s  degrees of offences, such as  a re  

established by the statutes of some of the States, a re  recognized by the 
1041 military law,H and that  such distinctions have no bearing whatever upon 

the subject of the definition of the crimes specified in the Article, but 
a re  material only with reference to the question of their punishment, hereafter 
to be considered. 

MURDER-Definition. Murder, a t  common law, is the unlawful killing, 
by a person of sound memory and discretion, of any reasonable creature in 
being and under the peace of the State, with malice aforethought either express 
o r  implied.* The homicide must be unlawful, that is to say "felonious" or 
other than " justifiable " or -" excusable ; " i t  must be committed by one who 
i s  neither non compos nor a n  infant under the age of criminal capacity; the 
person assailed must be a living being, (not an unborn child;) such person 
must be entitled to the protection of the laws, not a public enemy a nor a 
pirate; and lastly the act must be characterized by " malice aforethought " or 
" malice prepense," i. e. evil and deliberate purpose. 

A brief description of murder which would cover all cases likely to arise 
under the p r e s e ~ t  Article would be-the unlawful IciEling, with malice afore- 
thought, by a legally responsible person, of any other person not a public 
enemy; or, a s  all killing with malice aforethought must be unlawful, a s  a per- 
son not legally responsible cannot be chargeable with malice aforethought, and 
a s  no killing of a public enemy can be regarded a s  committed with such 
malice,-murder, a t  common law and unaffected by statute, may be simply and 
briefly described a s  homicide with m l i c e  aforethought." '' 

The definition of murder is completed by adding that,  to constitute this crime, 
the death must occur ?&thin a year and a day after the date of the act. This 
is  the rule for both species of homicide, murder and manslaughter, a t  common 

law. Where the death is not shown to have followed within a year and 
1042 a day, the law presumes that the wound or injury was not the occa

sion of the death-that it  proceeded from some other cause." 
I t  may here be noted that where the act which is the cause of the death is 

committed in one State or district, while the actual death occurs in another, i t  
is the former place which is in law, as  held in Guiteau's case: the place of the 
murder or homicide. 

Malice aforethought. The term malice, a s  ordinarily employed in criminal 
law, is a strictly legal term, meaning not personal spite or hostil.ity but simply 
the wrongful intent essential to the commission of crime. When used, however, 
in connection with the word "aforethought" or "prepense," in defining the 
particular crime of murder, i t  signifies the same evil intent, a s  the result of a 
determined purpose, premeditation, deliberation, or brooding, and therefore a s  
indicating, in the view of the law, a malignant or depraved nature, or, as  the 
early writer, Foster, has expressed it, "a  heart regardless of social duty and 

&See ante, p. 149. SO, no such discriminations a re  recognized in the  laws of the  
U&ted States relating to civil crimes. U. S. v. Outerbridge, ante. 

46 Coke, 3 Inst., 47 ; 4 Black. Com., 195 ; 1 East,  P. C., 214 ; 1 Russell, 482 ; 1 Gabbett, 
464: 3 Greenl. Ev. 8130; 1 Wharton, C. L. 5 303; 2 Bishop, C. L. 8 732, and notes ;  
Corn. u. Webster, 5 Cush., 304;G. 0. 23, Dept. of Cal., 1865. 

"Tha t  taking the  life of a n  enemy, after he  has  surrendered, or  while held a s  a 
prisoner of war, i s  murder-see 	 S t a t e  v. Gut. 1 3  Min., 341. 

"Compare Holland v State, 12 Fla., 117. 
a 3 Greenl. Ev. 120, 131-note, 143 ; 1 Wharton, C.L. % 312 ; 2 Bishop, C. L. ij 640. 

U. S. v.  Guiteau, 1 Mackey, 498; State  v.  Kelly, 76 Maine, 331. 
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fatally bent upon mischief.'" The deliberate purpose need not have been long 
entertained; i t  is sufficient if i t  exist a t  the moment of the act. Malice afore- 
thought is either " express " or " implied ;" express, where the intent,-as mani
fested by previous enmity, threats, the absence of any or of sufficient provoca- 
tion, kc.,-is to take the life of the particular person killed, or, since a specific 

purpose to  kill is not essential to  constitute murder, to  inflict upon him 
1043. some excessive bodily injury which may naturally result in death; im

plied, where the intent is  to commit a felonious or unlawful act but not 
to kill or injure the particular person-as where a party, intending to kill by 
shooting, &c., one person, actually hits and kills another ;'' or, when detected in  
a burglary, fires his pistol in  the dark to aid his escape and Bills an inmate 
of the house; or, being engaged in a riot, fires indiscriminately and lrills some 
one; or, in resisting an officer of justice engaged in the execution of his duty, 
unintentionally kills him, kc." Thus a soldier who resists a military superior, 
when legally engaged in making an arrest or executing any other duty, and in 
resisting kills him, though not purposely, is guilty of murder in law." 

In  every case of apparently deliberate and unjustifiable killing, the law 
presumes the existence of the malice necessary to constitute murder, and de- 
volves upon the accused the onus of rebutting the presumption. In  other words, 
where in the fact and circumstances of the killing as  committed no defence 
appears, the accused must show that the act was either no crime a t  all or a 

' crime less than murder; otherwise it will be held to be murder in law.66 

WCrown Law, p. 257, 262. I n  Com. v. Webster, 5 Cush. 304, Shaw, C. J., says of 
"malice" in the term "malice aforethought," tha t  i t  is "used in a technical sense, 
including not only anger, hatred, and revenge, but every other unlawful act and unjusti- 
fiable motive. It is not confined to ill will toward one or more individual persons, but is 
intended to  denote an action flowing from any wicked and corrupt motive." And see the 
case of murder, indicating a malignant animzcs, commented upon by Gen. McDowell in  
G. 0. 23, Dept. of Cal., 1865. In U. S. v .  King, 34 Fed. 306, the definitions cited of 
malice are--"An intent to  do injury to  another ;" or " a design formed of doing mischief 
to  another." And see U. S. v. Meagher, 37 Fed. 878-879. 

51 "The  law considers that  the party meant to effect what was the natural consequence 
of his a c t ;  tha t  if the natural consequence of his ac t  was death, he meant to kill." U. S. 
v. McGlue, 1 Curtis, 3.. That  killing in a duel is murder, see ante, p. 501-" Twenty-
Sixth Article." 

6ZAs in the case of a soldier who, in resisting arrest by a n  officer, discharged his 
musket a t  him with intent to kill him, but killed instead another soldier. Angel1 v. State. 
36 Texas, 542. And see the recent case of Pinder s. State, 27 Fla. 370. 

~8 See U. S. v .  King, 34 Fed. 312;U. S. v. Meagher, 37 Fed. 880. 
"See U. S. v. Travers, 2 Wheeler, C. C. 400,where the killing was by a private marine 

of an orderly sergeant who was properly attempting to arrest and restrain him while 
engaged in a brawl. 

66 Foster, 255 ; 1 Gabbett, 455. 502; Manual, 110. " When, on the trial of an indict
ment for murder, the killing is proved to have been committed by the defendant, and 
nothing further is shown, the presumption of law is tha t  i t  was malicious, and an ac t  of 
murder, and proof of matter of excuse or extenuation lies on the defendant." Corn. v. 
Pork, 50 Mass. (9 Met.) 93. "Malice is implied in every case of intentional homicide; 
tha t  i s  to say, when once i t  is established tha t  a person was intentionally killed, the law 
implies that  malice existed in the person who caused the death. If there are any cir- 
cumstances of excuse or palliation which will rebut the presumption of malice, i t  is 
incumbent on him to show them." U. P. v. Outerbridge, 5 Sawyer, 622. And see U. S. 
v.  Travers, 2 Wheeler, C. C .  490; Holland o. State, 12 Fla. 117; People v .  Gibson, 17 
Cal. 283; People v.  Walter, 1 Idaho, 393. 

The rule, a s  applicable to military cases, i s  similarly stated in the Manual of Military 
Law, p. 71, as follows-" Where i t  is proved tha t  an unlawful act  has been committed, a 
criminal intention is presumed, and the proof of justification or excuse lies on the pus- 
oner. On a charge of murder the law presumes malice from the act  of killing, and throws 
on the prisoner the burden of disproving the malice by justifying or extenuating the act.'' 

616156 0.- 44 - 43 
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1044 Justiflable and excueable homicide. The definition of Murder is  
well illustrated by the two defences apposite to this charge, viz: 1,that  

the killing was not murder but manslaughter; i. e. a killing without " malice ;" 
2, that  it  was not felonious but justiflable or excusable in law.w The distinction 
between murder and manslaughter will be further noted presently. Homicide is 
said to be " justifiable" when committed by a public officer in the due executioli 
of the laws or administration of public justice, or when committed by any person 
in the due prevention of a violent crime. Thus, homicide is  justifiable where 
committed by an officer of the army, or a t  his instance, in the suppression of an 
actual mutiny or other violent disorder, or in the capture of an escaping prisoner 
or deserter, where no other adequate means a re  available for  the purpose. 
Homicide i s  in law "mcusable" where i t  is the result of accident or mishap, 
or where i t  is  committed in  self-defence. 

Self-defence. " A man may oppose force to force in defence of himself, his 
family or property."" Only such amount of force, however, may be usad a s  i s  
reasonably proportionate to  the danger. Killing in defence of the person will 
be justified where the circumstances a re  such a s  to warrant the conviction that 
danger to life or serious bodily harm is threatened and immediately impending." 
In  defence of property, killing, as  a means of preventing a trespass unacconl- 
panied by violence, will not be justified. Where the trespass is serious, a s  in 
a case of housebreaking with evident felonious intent, the occupant, especially 
if the breaking be in  the night, will be justified in taking life in protection of 

his domicil. As, under n charge of murder, evidence may begiven of the 
1045 disposition of the accused, so, upon a plea of self-defence, it  may be shown 

that the person killed was of a vindictive or  violent nature.68 

MANSLAUGHTER. This crime is deflned a s  a n  unlawful killing without 
malice aforethought express or I t  is this absence of malice afore- 
thought which distinguishes manslaughter from murder ; i ts commission being 
ascribed to the "infirmity of human nature," and not to a depraved or wicked 
heart." The only malice in manslaughter thus is the wrongful intent which 
is an ingredient in crime in general. Homicide is commonly manslaughter, 

66 Homicide is described by the authorities as  of three species :-" felonious " homicide, 
(which is either murder or manslaughter.) " justifiable " homicide, and " excusable " 
homicide,-the two latter not being crimes a t  all. The defence tha t  homicide is justi- 
fiable or excusable is pertinent to  a n  indictment or charge either for murder or man
slaugh'ter.
" U. S. v.  Wiltberger, 2 Washindon, 516. 
6 8 "  The law of self-defence justifies an act  done in honest and reasonable belief of 

immediate danger." R. R. Co. v.  Jopes, 142 U. S., 23. 
68 Or of a " bad temper or a quarrelsome disposition." Williams v.  State, 74 Ala., 18; 

Territory v. Harper, 1 Aria., 599. 
On a trial, in 1894,of a n  ofecer for a shooting of another ofecer, in  violation of Art. 62, 

which resulted in the killing of the latter, the court-martial permitted the accused, who 
claimed tha t  he had acted in self-defence, to  put  in evidence a General Court-Martial 
Order, of 1872, (twenty-two years before,) setting forth charges against the accussed, 
not necessarily indicating a violent nature or a choleric or pugnacious disposition, with 
the conviction and sentence adjudged thereon. This evidence was held by the Judge 
Advocate General to have been wholly inadmissible, (DIGBST, 402,) and the acquittal 
of th@ accused was disapproved by the President. G. 0. 28 of 1894. 

Compare t h t  definition in Sec. 5341,Xev. Sts., of manslaughter, in U. S. law,-an 
': unlawful and wilful killing of another but without malice." 

The true nature of manslaughter is, tha t  is i t  homicide mitigated out of tenderness 
to the frailty of human nature." Shaw. C. J., in Corn. v .  Webster, 5 Cush., 305. And see 
4 Black. Corn., 191 ; 3 Greenl. Ev. B 119. 125; 1 Wharton, C. L. $ 804; 2 Bishop, C. L. 
f 625, 672; 0,.0.23,Dept. of Cal., 1865. 
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where, being unacc!mpanied by an intent to kill, i t  yet lacks some element 
which would have made it " justiflable " or excusable " in law. 

The authorities specify two kinds of manslaughter-z~otuntary and ifivoluntary. 
" Voluntary " manslaughter (the more usual of the two) is that  which is com- 
mitted in  a moment of excitement or while under the influence of passion, and 
commonly either in  the course of a sudden fightzng or upon some immediate 
strong pro~ocation. 

To determine whether an act of homicide is murder or voluntary man
slaughter, the main test is the quality of the provocation by which the act was 
induced. Mere words, however gross or insulting, will not justify taking life, 

and where a homicide is committed urider no other provocation than irri- 
1046 tating language, the killing will be murder in  law.= The same is true of 

gestures, unless they be of a character manifestly threatening to life-- 
a s  where a pistol or other deadly weapon is  evidently attempted to be drawn 
and used: in such case the crime committed may be reduced to manslaughter. 
In  any case where the provocation, though material, is  not excessive, a s  where 
s bare trespass is committed on property other than a dwelling, or where the 
person is  assailed but not seriously, or where a more considerable battery is 
committed but by a party not accountable-as a drunken man,-the law will 
in general hold the killing to be not manslaughter but murder. 

"Involuntary" manslaughter consists in the accidenbl and unintentional 
causing of death, either by the doing or attempted doing of an act which, though 
unlawful, is not felonious or highly criminal or likely to be dangerous to human 
life, or by the doing of a lawful act in  a n  incautious or negligent manner." 
Thus where a military superior, in the act of enforcing law or discipline, takes 
unintentionally the life of an inferior, when less extreme means of prevention 

or restraint are  available, his act is without justidcation and he is guilty 
1047 of involuntary manslaughter." Similarly where a superior, by the imposi- 

tion of an excessive punishment or measvre of discipline, causes, presently 

m " No mere words applied by one man to  another will justify the use of a deadly 
weapon; nor can they be the lawful occasion of tha t  'heat '  which would reduce the act 
of killing from murder to manslaughter." U. S. v. Cnrr, 1 Woods, 480. -4nd so of 
defamatory newspaper articles. State v.  Elliott, Ohio Com. Pl., 26 Wkly. Law Bul., 116. 

I n  U. S. v .  Meagber, 37 Fed., 880,the court, (Maxey, J.,) observes tha t  " the  distinc- 
tion between voluntary and involuntary manslaughter i s  now obsolete a t  common law." 
But the common law does not thus change, and the distinction i s  believed to be a well-
considered and wise one. 

" In  G. C. M. 0. 47 of 1877,in a case of a n  officer convicted of manslaughter in causing 
the death of a soldier by unnecessarily assaulting him with his sword, the Secretary of 
War observes as  follows :-" It will be especially remembered by officers tha t  the use of the 
sword or bullet to enforce their authority can only be justifled by a necessity for the 
instant suppression of mutiny or violence. The law, in conferring this exceptional power 
of life or death upon an officer of the Army, expects in him the equable temper and judg- 
ment requisite for i ts  proper exercise, and holds him accountable accordingly. It is 
highly disgraceful for an ofecer so to  lose his head a s  to he unable to  discriminate between 
a drunken brawl and a mutiny." And see case in G. C. M. 0. 93 of 1867, in  which an 
omcer is' convicted of causing the death of a deserting soldier by having him needlessly 
shot down ; also Do. 153 of 1866; QIGPST,486 ; Ensign Maxwell's case, Prendergast, 162. 
And note Rex v .  Thomas, 1 Russell, Cr., 732, a case of a n  unnecessary shooting and kill- 
ing of a civilian by a sentry. 

Otherwise, where the shooting, &c., and killing were the only adequate means. DIGEST, 
485;G. C. M.0. 177 of 1805;G.0. 89, Second Mil. Dist., 1868; S: 0. 158,Hdqrs. Gen. 
Rec. Ser., N. Pork, Nov. 5,1868. And compare 14 Opins. At. Gen., 71. It i s  remarked by 
the  Court in U. S. v.  Carr, 1 Woods, 484,tha t  " the law will not require a n  ofllcer charged 
with the order and discipline of a camp or fort to  weigh with scrupulous nicety the amount 
of force necessary to suppresrr disorder. The exercise of a reasonable discretion is a l l  tha t  
is required." 
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or eventually, the death of an inferior, such superior is chargeable with 
involuntary m a n ~ l n u g h t e r . ~  And the legal crime will. be the same where the 
superior causes the death of another by reason of negtigencb, in not properly 
regulating the use of fire-arms in his command-as in  target firing or artillery 
~ r a c t i c e . ~  

MAYHEM. Mayhem, maiming, or maim, a t  common law, i s  the vioiently 
inflicting, upon any part of a man's body, of such an injury as to render him 
less able to fight or defend himself against his adversary ; the gravamen of the 
offence being that the acL permanently disables the person " t o  fight in defence 
of the king and country, and as  a soldier protect himself on the field of baltle." 
Thus, while to cut off or disable a Hand, an arm, or a leg, or to strike out or blind 
an eye, was a n~ayhem a t  common law, to deprive a person of a n  ear or of his 
nose was held not to be, since such an injury would disfigure only and not 

incapacitate for war-service." Acts indeed of the latter character have, by 
1048 statzcte, been made punishable similarly to common-law maims," but such 

acts would not, by a military court, properly be cognizable a s  " mayhem " 
under the present Article," which, a s  to this term, is to be interpreted by the 
common law." 

To  constitute mayhem, i t  was not deemed essential that the injury shc~uld be 
inflicted upon another ; a self-mutilation being regarded as  within the definition. 
Thus a soldier who deprived himself of the use of a member necessary to qualify 
him for the military service, was considered to be chargeable with a mayhem.7a 

The malice, or criminal purpose, essential to legal inayhenl, ziz. the intent 
.to effect the disabling of a member, may be presumed from the circumstances 
of the act by which the maiming is  effected. I t  is not necessary to show that 

a 1 Wharton, C. L., $ 431 ;U.S. v.  Cornell, 2 Mason, 91. I n  U. S. v.  Freeman, 4 Mason, 
505, a master of a vessel who caused the death of a sick seaman by forcing him to go 
aloft was convicted of manslaughter. If the act i s  characterized by a brutal or cruel 
animus the offence will be murder. Id .  

See Regina v. Hutchinson, 9 Cox, 555 ; also case in G. C. M. 0. 14,of 1871.
"1 Hawkins, c. 44, s. 1,. 4 Black. Com., 205 ; 1 Russell, 719 ; 1 Gabbett, 98; I Wharton, 

C. L. $ 581; 2 Bishop, C. L. 5 1001; Corn. v.  Newell, 7 Mass., 248; State v. Briley. 8 
Port., 474. Neither the weapon o r  instrument by which, nor the mznner in which, the 
disabling or injury i s  effected, is rpaterial. U. S. v.  Scroggins, Hempstead, 478; Rex v. 
Carroll, Leach, 55. I t  is no less mayhem, though the severed member is restored to  i t s  
place and grows again. Slatterly v. State, 41  Texas, 619. 

1 Hawkins, c. 44, s. 2 ; 4 Black. Com., 205 ; 1 Russell, 720 ; 1 Wharton, C. 'L. $ '581; 
Scott o. Com., 6 S. & R.,226. 

BU Thus by the act of April 30, 1790, c. 9, s. 13, (now Sec. 5348,Rev. Sts.,) the mali- 
ciously cutting off an ear, cutting out or disabling the tongue, putting out a n  eye, slit- 
ting the nose, cutting off the nose or  lip, and the cutting off o r  disabling of any limb or  
member, with intent to  maim or  disfigure, are  made together equally and alike punish- 
able with imprisonment and fine. Our statute is derived mainly fro111 the 22 & 23 
Charles 11, c. 1, known as the "Coventry .Act," from Sir John Coven t r~ ,  a member of 
parliament, who had been assaulted by a slitting of the nose. See U. S. v. Scroggins, 
Hempstead, 478. 

' q n  a recent case in G. C. M: 0. 103,Dept. of the Mo., 1881, in which the biting off, 
by a soldier, of a large piece of the ear of another soldier was charged as  "Mayhem in 
violation of the 62 Art. of war,"-while such chaige was properly held a substantially 
sufficient plearlil!g of a disorder under the Article named, and the proceedings were 
approved, it was well remarlted tha t  the act  did " n o t  constitute mayhem within the 
common law meaning of tha t  term." And see the similar cases in  G. 0. 86, Dept. of 
'Pexas, 1870 ; Do. 36,Dept. of the Platte, 1871. 

n As to this rule of interpretation a s  applying i o  the  present ArtlcIe generally, see 
a ? l t e - P d [ o R D E ~ .  

'ZRex v.  Wright, 1 East, 396 ; 1 Russell, 720. " One may not innocently maim himself, 
and, if a t  hls request another maims him, both are  guilty." 1 Bishop, C. L. B 259. 
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such chaige was properly held a substantially 
the Article named, and the proceedings were 
? ac t  did " n o t  constitute mayhem within the 
ld  see the similar cases in  G. 0. 86, Dept. of 
B J i  
.".A. 

applying to the present ArticIe generally, see 

, 720. "One may not innocently maim himself, 
both a re  guilty." 1 Bishop, C. L. 8 269. 
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this intent was the result of deliberation, since it  may be formed instantane- 
ously, or upon or in  the course of a sudden encounter or combat.la As in 

1049 the case of homicide, the chalrge may be disproved by evidence showing 
that the injury caused was conlmittep in self-defence." 

BAPE-Definition. Rape is defined as  the unlawful carnal knowledge of 
a woman forcibly and against her will or consent." 

The persons. I t  is  a general principle that rape must be committed by a 
male person of a t  least fourteen years of age ; i t  being a conclusive presumption 
of the cotntnon law that a person of a less age is physically incapable of i ts  
perpetration. I t  is therefore the almost uniform ruling of the courts that where 
the accused is under fourteen, evidence to show that he is an exception to the 
rule and in fact capable will be inadmissible." 

The person upon w7hom the crime is committed may be of any age; a female 
is  never too young to be the subject of it.?' So, its subject may be any wonlan 
except the legal wife of the accused, even although she be his mistress, or a 
common harlot.'' 

The carnal knowledge. This is established by proof of penetration only. 
The least penetration will be sufficient. I t  is not necessary to prove emission 

nor even that the hymen was ruptured or injured." " The essence of the 
1050 crime," as  the court observe in an early case, " is not the begetting of a 

child, but the violence done to the person and feelings of the woman, which 
is completed by penetration." ' 

The force. The force implied in  the term " rape"  may be of any sort, if 
suficient to overcome resistance. The intent to ravish by force, notwithstanding 

78 1 East, P.  C., 393. 
It i s  to be noted tha t  In mayhem under the U. S. statute--See. 5348, Rev. St%-no 

premeditated design is necessary to complete the offence. Thus a soldier, committing a 
mayhem by accident, would be amenable to trial by a federal (or Territorial) court. 
See U. S. v. Gunther, 5 Dakota, 534, where the conviction was a5rmed of a sergeant, who, 
a t  Fort  Yates, in effecting the arrest  of a private, in the line of duty, accidentally put  
out  his eye. 

~4 1 Wharton, C. L. 5 582 ; 1 Bishop, C. L. 5 257. 
76 CO. Lit., 123 b ;  1 Hawkins, c. 41, s. 1 ; 4 Black. Corn., 210; 1 East, P. C., 434; 1 

Russell, 675; 1 Gabbett, 831; 3 Greenl. Ev. 5 209; 1 Whartoa, C. L. 5 550; 2 Bishop, 
C. L. B 1113. 

76 1 Hale, 630 ; 4 Black. Com., 212; 1 Russell, 676; 3 Greenl. Ev. 5 215; 1 Wharton, 
C. L. 8 551; 2 Bishop, C. L. 5 1117 ; Reg. u. Phillips, 8 C. & P., 736; Reg. v. Allen, 9 
C. & P., 31 ; People o. Randolph, 2 Park., 213 ; State  v. Handy, 4 Harr., 566; State v.  
Sam, Winst., 300. 

77 2 Bishop, C. L. 5 1118 ; Stephen v. State, 11 Ga., 227. 
7s 1 Hale, 628; 1 Eawkins, c. 41, s. 2 ; 4 Black. Com, 213; 1 R~ussell,677; 1 Gabbett, 

832; 3 Greenl. Ev. 1 211; 1 Wharton, C. L. 8 564; 2 Bishop, C. L. 5 1119; People v. 
Abbott, 19 Wend., 192 ; Pleasant v. State, 13 .4rk., 362 ; Higgins v. People, 1 Hun, 307 : 
G. 0.26, Fifth Mil. Dist., 1867. I n  btating the law, tha t  rape may be committed even 
upon a concubine, East, (1 P .  C., 445,) adds-" far a woman may forsake her unlawful 
course pf life, and the law will not presume her incapable of amendment." 

79 1 East, P. C., 438 ;1 Russell, 678-9 ;3 Greenl. Ev. $3 210 ;1 Wharton, C. L.5 554, 555 ; 
2 Bishop, C. L. g 1132; Reg. v. Allen, 9 C. & P.  31; Reg. v. Jordan, Id., 118; Reg. v. 
Hughes, Id., 752; State v .  Le Blanc, 3 Brev., 339;Waller v. State, 40 .41a., 325. Upon 
this point, however, the English rulings conflicted in some measure until the law was 
settled by the statute of 9 Geo. 4, c. 31, nhich enacted that-" the carnal knowledge 
shall be deemed conlplete upon proof of pe~e t ra t ion  only." Statutes to a similar effect 
exist in many of our States. 

soPennsylvania v. Sullivan, Add., 143. "The essence of the crime consists in  the 
violence done to the person of the suITerer, and to her sense of honor and virtue." 3 
Greenl. Ev. 5 210. Or,in the language cf Foster, (p. 274,) "her  quick sense of honor and 
pride of virtue." 
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that the claim.of title was a n  honest one?' 

The taking. To constitute the taking 
into the actual possession of the allc 

1053 possession but for a very brief perioc 
well as  in fact ;  '' as where the pr 

threats, or other intimidation is caused tc 
come into his hands.- So is  the taking ht 
pretended to be, or is given the form of, a 
force or intimidation being however a t  the 

The property. This may be personal I 
I t  must indeed possess some value, but h o ~  
well a s  a pound, forcibly extorted, makes 
be held by the party by right of absolute 
in  i t  only such special property a s  may ari,  
a s  agent, bailee, or trustee, that is to say a 
in robbery the essential point as  to the c 
- 

m Coke, 3 Inst., 6 8 ;  1 Hale, 532; 1 Hawkin 
C. L., 801.; 1 Russell, 867 ; 3 Greenl. Ev. f : 
Jones. 3 Washington, 216; Com. v. Clifford, 8 ( 

s 2 4  Com., 243. The taking must be by for1 
makes the violation of the person more atrocia 
ing to the maxim of the civil law, "gul vi r a p  
previous violence or putting in fear is t h e  CI 

other larcenies." Id. Robbery is also " distinl 
or demonstrative act  in the presence of the  pn 
characterized by secrecy, privacy, or fraud." Y 

C. L. f 992, (thlrd edition.) I n  the sel 
s' Robbery is larceny committed by violence fro 

1 C. L. $ 1158. 
1 Russell, 871 ; 3 Greenl. Ev. 6 227 ; 1 Wha 

"See Rex v.  Hall, 3 C. & P., 409; 1 Russell, 
the taking of property under alleged belligeren 
of a proper military superior in time of war, i s  
182; Hammond v. State, 3 Cold., 129. 

'' Any appreciable, though momentary, reu 
of the owner or holder, will be sufficient." B 
Chitty, C. L. 802; 1 Russell, 870. 

* 1 R u E s ~ ~ ~ ,  871 ; 3 Greenl. Ev. 6 226. 
w 1  Wharton, C. L. 1 849; U. 8. v. Jones, 3 

C. & P., 444; Rex v. Idwards, 6 Id., 521; 2 EI 
'00 1 Hale, 533 ; 1 Russell, 871 ; 2 East, P. C 

of 1864, (where however the oilence is, prone0 
*Coke, 3 I n s t ,  69 ; 2 Bast, P. C., 707 ; 1 Ga 

Bingley, 5 C. & P.. 602. 
1 Russell, 869. 
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resistance, is  the gist of the offence." It i s  not essential that the force em
ployed consist in physical violence; it  may be exerted in part or entirely by 
means of other form of duress, or by threats of killing or of grievous bodily 
harm or other injury, or by any moral compulsion.B2 A less degree of force or 
intimidation will ordinarily be required to be shown where the female is  of 
tender age, in feeble health, or imbecile, than where she is mature, strong end 
intelligent." 

Non-consent. Absence of free will, or non-consent,% on the part of the fe
male, may consist and appear in her making resistance till overpowered by 
physical force; in her submitting because, in view of the strength and violence 

of her assailant or the number of those taking part in the crime, resist
1051 ance must be useless if not perilous; " in her yielding through reasonable 

fear of death or extreme injury impending or threatened ; in the fact that  
she is rendered senseless and incapable of resistance by intoxicating drink or a 
stupefying drug;  in the fact that she is imbecile or otherwise non comgos? 
or that she is a child under the age of ten-in which case the law presumes 
that  she is incapable of consenting to this ac t ;  in the fact that  her will has  
been cowtrainecl, or her pflssive acquiescence obtained, by fraud, surprise, 
false pretence, or other controlling means or influence." 

As to the detafls of the proof required to establish the offence under the dif
ferent circumstances of its perpetration, the subject of the testing of the credi
bility of the prosecutrix, the defences which may be set up to the charge, &C., 
the student must be referred to the treatises on criminal law and the author
ities therein cited.' 

ROBBERY-Definition. Robbery, a t  common law, is a felonious taking of 
his property from the person, or presence of another, by means of violence, 
-

81 "The jury must be satisfied tha t  the prisoner when he laid hold of the prosecutrix, 
not only desired to gratlfy his passions U ~ D Eher psrson, but tha t  he intended to do so 
a t  all events, and notwithstanding any reslstance on her part." Rex v. Lloyd, 7 C. & P., 
31% And see 1Russell, G92 ; Com. v. Merrill, 14 Gray, 417. 

'' If the woman eubmitted from t e r r ~ r :or the dread of greater violence, the intimida
tion becomes equivalent to force." Pleasant v. State. 13 Ark., 374. If the jury are  
'. satisfied tha t  her will was overcome by fear of the accused," a conviction will be proper. 
Strang v. People, 2 Mich., 1. And see 1Hawkins, c. 41, s. 6, 1East, P. C., 444;  1Russell, 
677 ; 3 Greenl. Ev. $ 211. 

See 1Wharton, C. L. $ 558, 560; 2 Bishop, C. L. 1 1123, 1124. 
=It is rather more precise to describe the act  a s  committed against or without the 

consent than agafnst the will of the female, since cases of rape may occur where the 
woman, while certni~ily not consenting, i s  incapable of exercising will a t  the time. 
See definition In 2 Bishop, C. L. $ 1115. 

""If  non-resistance on the part of the prosecutrix proceeds merely from her being 
overpowered by actual force; or from her not being able, from want of strength, to  
resi#t any longer; or  if,  from the number of persons attacking her, she considered 
resistance dangerous nnd absolutely useless, the crime is complete." 1 Russell, 677. 
"A consent induced by fear of personal violence is no consent." 2 Bishop, C. L. $ 1125. 

"3  Greenl. Ev. 1 211; 1 Wharton, C. L., 562; 2 Bishop, C. L. $ 1121, 1125, 1126; 
Reg. v. Camplln, 1 C. & K.,746; Com. v. Burke, 105 Mass., 376; Com. v. Beale, .2 Whart. 
& Still&, Med. Jur. 5 245. I t  does not affect the case tha t  the insensibility or  powerless
ness be self-induced. In  some of the States carnal knowledge of an intoxicated female 
is made a separate statutory offence. 

" 2  Bishop, C. L. 61123; Rex v. Fletcher, 8 Cox, 131; State v. Tarr ,  28 Iowa, 397. 
881Hale, 628; 3 Greenl. Ev. $ 211; Stephen v. State, 11 Ga., 225; G. 0. 14, Dept. of 

the South, 1866. 
'*See 1 Russell, 677; 3 Greenl. Ev. f 211 ; 1 Wharton, C. L. 5 559; 2 Bishop. C. L. 

D 1122 ; Reg. v. Case, 4 Cox, 220 ; f b x  v. Stanton, 1 C. & K., 415 ; Walter v.  People, 60 
Barb., 144. 

See, for example, 1 Russell, Book 111, Ch. F i f th ;  1 Wharton, C. E.,Book 11, Ch. 11; 
2 Bishop, C. L., Book X, Ch. XXXVI. 



W AND PRECEDE-NTS. 

e." It is not essential that the force em- 
; i t  may be exerted in part or entirely by 
by threats of killing or of grievous bodily 
1ra1 compul~ion?~ A less degree of force or 
uired to be shown where the female is of 
?tile, than where she is mature, strong and 

rill, or non-consent,@' on the part of the fe- 
ner making resistance till overpowered by 
cause, in view of the strength and violence 
3r of those taking part i n  the crime, resist- 
rrilous ; " in her yielding through reasonable 
.y impending or threatened ; in the fact that  
ble of resistance by intoxicating drink or a 
she is imbecile or otherwise non compos,81 

;e of ten-in which case the law presumes 
to this ac t ;  in the fact that  her will has  
acquiescence obtained, by fraud, surprise, 
leans or influence?' 
iired to  establish the offence under the dif- 
tion, the subject of the testing of the credi- 
es which may be set up to the charge, &c., 
! treatises on criminal law and the author- 

'9, a t  common law, is a felonious taking of 
resence of another, by means of violence, 

e prisoner when he laid hold of the prosecutrix, 
upoo her parson, but tha t  he intended to do so 
esistance on her part." Rex v.  Lloyd, 7 C. & P.. 
rrill, 14 Gray, 417. 
,r: or the dread of greater violence, the intimida- 
asant v. State, 13 Ark., 374. If the jury a re  
fear of the accused," a conviction will be proper. 

Iawkins, c. 41, 8. 6, 1 East, P. C., 444; 1 Russell, 

3 i sh~p ,  C. L. g 1123, 1124. 
e the act a s  committed against or without the 
male, since cases of rape may occur where the 
, i s  incapable of exercising will a t  the time. 

the prosecutrix proceeds merely from her being 
her not being able, from want of strength, to  
mber of persons attacking her, she considered 
?less, the crime i s  complete." 1 Russell, 677. 
violence is no consent." 2 Bishop, C. L. 5 1125. 
. L.. 562; 2 Blshop, C, L. 5 1121, 1125, 1126; 
Burke, 105 Mass., 376; Com. v .  Beale, 2 Whart. 

feet the case tha t  the insensibility or  powerless- 
:ates carnal knowledge of an intoxicated female 

her, 8 Cox, 131; State v.  Tarr, 28 Iowa, 397. 
tephen v .  State, 11 Ga., 225; G. 0. 14, Dept. of 

211 ; 1 Wharton, C. L. 5 559; 2 Bishop, C. L. 
. Stanton, 1 C. & K., 415 ; Walter a .  People, 50 

[, Ch. F i f th ;  1 Wharton, C. E.. Book 11, Ch. 11; 

MILITAEY LAW AND PRECEDENTS. 679 

1052 or putting In fear.u I t s  nature is well illustrated by comparing it  with 
larceny. Thus it  is called by Blackstone ---" an open and violent larceny 

from the person ;" and Bishop " writes :-'I Robbery is  a species of aggravated 
larceny, committed from the person, (or from his immediate presence and 
custody, deemed in law a taking from the person,) the principal aggravating 
matter being usually, not always, an assault." And the same author further 
characterizes robbery as  " a mere compound larceny." O1 

The felonious intent.  The term "felonious," in the definition of robbery, 
refers t o  the sort of criminal intent with which, in this crime as  in larceny, 
the taking must be accompanied, viz. the purpose to steal or animus furandi; 
In other words the intention illegally to possess one's self of the property of 
another without his consent.= Thus if a party take forcibly from another an 
article of property under a b m a  fide belief that it  is  his, ( the taker's,) own, 
the act is not robbery but a trespass only ; but in such case i t  must clearly appear 
that the claim of title was a n  honest one." 

The taking. To constitute the taking in robbery, the property must pass 
into the actual possession of the alleged taker, although it  remain in his 

1053 possession but for a very brief period." There may be a taking in law a s  
well as  in fact ;  O8 as where the property is  not seized, but, by force, 

threats, or other intimidation is caused to be delivered to the accused, or to 
come into his hands.' So is the taking held to be robbery in law, where i t  is 
pretended to be, or is given the form of, a regular transaction by the offender, 
force or intimidation being however a t  the same time empl~yed. '~ 

The property. This may be personal property of any description or value. 
I t  must indeed possess some value, but how much is immaterial.' "A penny a s  
well a s  a pound, forcibly extorted, makes a robbery."' The property need not 
be held by the party by right of absolute ownership: i t  is sufficient if he has 
in  i t  only such special property a s  may arise from i ts  being in his legal custody 
a s  agent, bailee, or trustee, that  is to say a right of possession, use, &c. Indeed 
in robbery the essential point as  to the ownership of the property is, not so 

Coke, 3 Inst., 68 ; 1 Hale, 532 ; 1 Hawkins, c. 34; 4 Black. Com., 242 ; 3 Chitty, 
C. L., 80%; 1 Russell, 867; 3 Greenl. Ev. 5 223; 1 Wharton, C. L. 5 846; U. S. v.  
Jones. 3 Washington, 216;Com. v. Clifford, 8 Cush., 216. 
Q24Com., 243. The taking must be by force or a previous putting in fear, which 

makes the violation of the person more atrocious than privately stealing. For, accord- 
ing to the maxim of the civil law, "gut vl rapuit, f u r  Improblor esae vddetur." " This 
previous violence or putting in fear is t h e  criterion tha t  distinguishes robbery from 
other larcenies." Id. Robbery i s  also "distinguished from larceny In being a violent 
or demonstrative act  in  the presence of the  party assailed. while l ~ r c e n v  is in general 
characterized by secrecy, privacy, or fraud." Mahoney v. People, 48 How. Pr., 186. 
"1 C. L. 5 992, (third edition.) In  the seventh edition, g 1156, the definition Is

"Robbery is larceny committed by violence from the person of one put in  fear." 
"1 C. L. 5 1158. 
1 Russell, 871 ; 3 Greenl. Ev. 5 227 ; 1 Wharton, C. L. g 848. 

"See Rex V .  Hall, 3 C. & P.,409; 1 Russell, 871 ; 1 Wharton, C. L. O 848, 853. That  
the  taking of property under alleged belligerent rights, tha t  is to say by the authority 
of a proper military superior in  time of war, is not robbery-see Com. v .  Holland, 1 Duv., 
182;Hammond v.  State, 3 Cold.. 129. 

* '' Any appreciable, though momentary, removal of the Article from the  possession 
of the owner or holder, will be suficient!' Rex v .  Lapier, 1 Leach, 320. And see 3 
Chitty, C. L. 802; 1 Russell, 870.

* 1 Russell, 871 ; 3 Greenl. Ev. 8 226. 
 
w l  Wharton, C. L. 8 849;U. S. v.  Jones, 3 Washington, 216; Rex v .  Winkworth, 4 
 

C. 	& P., 444;Rex v. Edwards, 6 Id., 621: 2 East, P. C., 711-731, and cases cited. 
la, 1 Hale, 533 ; 1 Ruseell, 871 ; 2 East, P. C., 712; Caae of Private Britton, Q. 0. 17 

of 1864, (where however the oiPence is, proneously, charged as  "grand larceny.") 
'Coke, 3 I n s t ,  69;2 Past, P. C., 707; 1 Gabbett, 682; 3 Gceenl. Ev. B 224;Rex v. 

Bingley, 	5 C. & P.. 602. 
'1 Russell, 869. 
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of darkiless, the time of its commission,-v 
is wholly immaterial." Further, not bein 
not essential that  there be a n y  human bei 
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a criminal or felonious intent. Legal mali 
does not mean personal spite or hostility. 
that  the offender shall be actuated by a p1 
particular individual." The " malice " m 
where the intent is to burn the particular ha 

burning does not correspond with 1 

1056 as where the design is to burn the 1 
burned instead," or where the bur 

felony or criminal act which alone was o 
the burning results not from such an act bu 
the malice necessary to arson will not be I 

The burning. There must be a n  actu 
carried out, will not be sufficient. But  tht 
edifice o r  any considerable part of the saml 
portion, how small is immaterial. And el 
consumed. To constitute a burning, ther 
wasting, or destruction of the fibre of the 
stone, brick, or other material; and, in the 
ing or smoking is not sufficient,= a charrin 

The house. The term "house" in the 
includes not merely the dwelling or man 
abode, but, in the words of Hale,= " all out-l 
not contiguous to i t  o r  under the same roof. 
scope than the term " dwelling-house " in b~ 
tion, i. e. lived in? though, if a t  the time 
family chance to be temporarily absent, t 

151 Bishop, C. L. 5 577. 
18 Coke, 4 Inst., 66; 3 Chitty, C. L., 1126; 2 
"Arson is not necessarily a crime ngninst hu 

Although the endangering of human life Is a f 
is not one of i ts  necessary characteristics. The 
of any human being having been put in the 
Hfc is undoubtedly one of the circulnstances wh 
constitute it." People v.  Henderson, 1 Park, L 

*"The  term malice, in this case as  in many 
the party who i s  eventually the sufferer, but r 
however general, producing dftmage to individua 

10 Coke, 3 Inst., 57 ; 2 East, P. C., 1019 ; 2 R1 
On the familiar principle of law tha t  every 

and probable consequences of his acts. See 3 G 
21 1 Hawkins, c. 39, s 5 ; 4 Black. Com., 222 ; 
* Woolsey v. State, 30 Texas, Ap., 346. 

On this part  of the subject see Colte, 3 In  
C. L., 1120, 1121 ; 2 East, P. C., 1020; 2 RUSE 
C. L. 5 826. 

1 P. C., 567. And see the terms of Sec. 588 
26 Reg. v .  England, 1 C. & K., 533 ; Surman v. 

10 Cush., 478. 
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much that i t  should belong to the person robbed a s  that i t  should not belong 
to the taker.' 

The person or presence. I t  is  characteristic of robbery that i t  is  an offence 
ns well against the person as  against property, the violent harm or wrong done 
to the individual being indeed the element which gives i t  i ts  gravity. The term 
person includes the body and the clothing. I t  is not necessary that  the indivf- 
dual should have been aware that  he has parted with his property, since he 
may a t  the time have been rendered insensible by a blow or otherwise,' or, 
occupied with the assault, may not have perceived the abstraction of the 

article.' 
1054 I t  is also not essential that the article, when taken, should be in  the 

actual bodily possession of the party: the possession may be constr~~ctive 
as nrell as  actual, and if the taking be from his immediate custody or charge, or- 
as  i t  is commonly expressed-from his presence, the act, in law, will be equiva- 
lent t o  a taking from the person? 

The  force, or pu t t ing  i n  fear. The employment of force and the induce- 
rnent of fear map both concur in a case of this crime, but proof of either will be 
sufficient to establish the specific offence.' This element is  sometimes described 
as  "force actual, or constructive;" actual force, as  i t  is expressed by Tilghman 
C. J.. in a case in Pennsylvania: "being applied to the body ;" constructive, 
"operating, by threatening words or gestures, on the-'mind." The force may 
consist in any  battery or duress sufficient to disable or overcome resistance,' but 
it  must be physical: fraud, for instance, will not supply the place of actual vio- 
lence." The putting in fear may be by a display of superior force or ni~mbers, by 
menace of death or other considerable bodily harm, by intiinidating demon- 
stration without words, by threats of destruction or injury to valuable property, 
hc. The fear, to supply the place of actual violence, need not amount to great 
fright or terror, but the circumstances must be such a s  to excite a reasonable 
apprehension of the danger menaced and to constkain the will.= 

ARSON-Definition. Arson, a t  common law, is the malicious burning 
1055 of the house of another." " I t  is," says Blackstone," " an offence against 

the right of habitation" which is acquired by the law of nature a s  well 

Com. v.  Clifford, 8 Cush., 218 ; People v. Vice, 21 Cal., 345. 
See Foster, 128. 

'Corn. v.  Snelling, 4 Bin., 379. 
1 Hale, 533 ; 4.Black. C~rn. ,  243 ; 2 East, P. C., 707 ; 3 Chitty, C. L.,802 ; 1 Russell, 

873; 1 Gabbett, 583 ; 3 Greenl. Ev. 5 223, 228; 2 Bishop, C. L. 5 1177, 1178. 
'The force must be employed before or with the taking. " A  subaeguent violence or 

putting in fear will not make a precedent taking, effected clandestinely or without either , 

violence or putting in fear, ( a s  a larceny,) amount to  robbery." 1 Russell, 874. 
Com. v.  Snelling, 4 Bin., 383. 
O3 Chitty, C. L.,804-5; 2 East, P. C., 708; 1 Russell, 871, 875-6; 1 Gabbett, 583; 

3 Greenl. Ev. 5 220. 
loSee 2 Bishop, C. L. 5 1166. 
" 3  Chitty, C. L., 803; 4 Black. Corn., 243-4; 2 East, P. C., 713; 1 Russell, 874, 879; 

1Gabbett, 582, 5 8 7 ;  3 Greenl. Ev. $ 229, 231-233. 
'2 1 Wharton, C. L. 5 825 ; 2 Bishop, C. L. 5 8. And see Coke, 3 Inst., 66 ; 1 Hale, 566; 

1 Hawkins, c. 39 ; 3 Chitty, C. L.,1121 ; 2 East, P. C., 1015 ; 2 Russell, 548 ; 1 G a b  
bett, 74. 

In  Sec. 5385, Rev. Sts., arson is described as the wilful and malicious burning of 
" any'dwelling house or mansion house, or any store, barn, stable or other building, parcel 
of any dwelling or mansion house." 

I t  is to be noted that, a t  common law, the burning of " a  barn etored with hay or 
grain," though not withln the curtilage or neighborhood of a dwelling, is sometimes 
described as arson. Thus Chitty, (3 C. L., 1121,)defines arson as  a burning of " t h e  
house or barn of another." And see 1 Hale, 567;1 Wharton, C. L. # 825, 834. 

la4 Com., 220. 
140r,  a s  it is not unfrequently deocribed,-" a n  offence against the possession." See 

poat. 
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person robbed a s  that it  should not belong 

!haracteristic of robbery that i t  is an offence 
1st property, the violent harm or wrong done 
?lement which gives i t  i ts gravity. The term 
lothing. I t  i s  not necessary that  the indivf- 

he has parted with his property, since he 
red insensible by n blow or otherwise,' or, 
not have perceived the abstraction of the 

i t  the article, when taken, should be in  the 
le party : the possession may be constrzcctive 
le from his immediate custody or charge, or- 
his preselzce, the act, in law, will be equiva- 

The employment of force and the induce- 
:ase of this crime, but proof of either will be 
Pence.' This element is sometimes described 
actual force, a s  i t  is expressed by Tilghman 
" being applied to the body ;" constructive, 
or gestures, on t'ne-'mind." The force may 
icient to disable or overcome resistance,' but 
knee, will not supply the place of actual vio- 
by a display of superior force or niimbers, by 
'able bodily harm, by intimidating demon- 
f destruction or injury to valuable property, 
f actual violence, need not amount to great 
Ices must be such as  to excite a reasonable 
and to constrain the will.- 

In, a t  common law, is the malicious burning 
t is," says Blackstone," " a n  offence against 
ah is acquired by the law of nature a s  well 

! v. Vice, 21 Cal., 345. 

Cast, P. C., 707; 3 Chitty, C. L., 802; 1 Hussell, 
1, 228; 2 Bishop, C. L. 5 1177, 1178. 
Dr with the taking. " A  subsequent violence or 
t taking, effected clandestinely or without either , 

~ y , )  amount to robbery." 1 Russell, 874. 

1.. 708 ; 1 Russell, 871, 875-6; 1 Gabbett, 583: 

243-4; 2 East, P. C., 713; 1 Russell, 874, 879; 
1, 231-233. 
L. 6 8. And see Coke, 3 Inst., 66; 1 Hale, 566: 
; 2 East, P. C., 1015 ; 2 Russell, 548 ; 1 Gab- 

cribed as  the wilful and malicious burning of 
any store, barn, stable or other building, parcel 

a, the burning of " a  barn  stored with hay or 
or neighborhood of a dwelling, i s  sometimes 

L., 1121,) defines arson a s  a burning of " t h e  
ale, 567; 1 Wharton, C. L. 5 825, 834. 

bed,-" an offence against the possession.'' See 
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a s  by the laws of society ;'' or-as it is expressed by Bishop b-" though the 
thing burned is realty, the offence is rather against the security of the habita- 
tion than the property in  it." Though ordinarily perpetrated under the cover 
of darklless, the time of its commission,-whether in the day or in the night,- 
i s  wholly immaterial?' Further, not being a crime against human life, it is 
not essential that there be a n y  human being in the building a t  the time it  is 
fired.I7 

The intent. The burning must be malicious, that  is to say committed with 
a criminal or felonious intent. Legal malice, a s  has been heretofore explained, 
does not mean personal spite or hostility. I n  arson, therefore, i t  is not essential 
that  the offender shall be actuated by a purpose to cause loss or injury to any 
particular individual.'' The " malice " may be express or implied ; express, 
where the illtent is to burn the particular house which is fired ; implied, where the 

burning does not correspond with the precise design of the offender- 
1056 as where the design is to burn the house of A, and that of B is actually 

burned instead? or where the burning has resulted from some other 
felony or criminal act which alone was originally contemplated." But where 
the burning results not from such a n  act but from a mere trespass or negligence, 
the malice necessary to arson will not be implied.= 

The burning. There must be a n  actual burning; a n  intent to  burn, not 
carried out, will not be sufficient. But  the burning need not involve the entire 
edifice or any considerable part of the same; it is enough if it extend to a small 
portion, how small is immaterial. And even such portion need not be wholly 
consumed. To constitute a burning, there need be only some decomposition, 
wasting, or destruction of the fibre of the wood, o r  some disintegration of the 
stone, brick, or other material ; and, in the case of wood, though a mere scorch- 
ing or smoking is not sufficient," a charring is  all that is required." 

The house. The term "house" in the definition of arson a t  common law 
includes not merely the dwelling or mansion in which the occupant has his 
abode, but, in the words of Hale,% " all out-houses that  a re  parcel thereof, though 
not contiguous to i t  or under the same roof." The term has a somewhat broader 
scope than the term " dwelling-house" in burglary. The house must be a habita- 
tion, i. e. lived in," though, if a t  the time of the offence the occupant and his 
family chance to be temporarily absent, the quality of the offence will not be 

Bishop, C. L. f 577. 
18 Coke, 4 Inst., 66 : 3 Chitty, C. L., 1126 ; 2 East, P.C. 1021; 3 Greenl. Ev. f 57. 
17 Arson is not necessarily a crime ngainst human life or the personal safety of others. 

Although the endangering of human life is 3 frequent consequence of its commission, i t  
is not one of i t s  necessary characteristics. The offence may be complete without the  life 
of any human being having been put in the slightest peril. The probable danger to 
life is undoubtedly one of the circumstances which aggravate the offence, but it does not  
constitute it." People v.  Henderson, 1 Park,  563. 

m "  The term malice, in thls case as  in  many others, does not imply a design to injure 
the party who i s  eventunlly the sufferer, but merely a n  evil and mischievous intention, 
however general, producing damage to individuals." 3 Chitty, C. L., 1122. 

19 Coke, 3 Inst., 57 : 2 East, P. C., 1019 ; 2 Russell, 549 ; 3 Greenl. Ev. f 56. 
Z-I On the familiar principle of law tha t  every man is to be taken to intend the natural 

and probable consequences of his acts. See 3 Greenl. Ev. 5 56. 
21 1 Hawkins, c. 39, s. 5 ; 4 Black. Com., 222; 1 Qabbett, 74; 1 Wharton, C.L. fj 829. 
aWoolsey u. State, 30 Texas, Ap., 346. 

On this part  of the subject see Coke, 3 Inst., 66; 1 Hawkins, c. 39, s. 4; 3 Chitty, 
C. L., 1120, 1121 ; 2 East, P.C., 1020 ; 2 Russell, 548 ; 3 Greenl. Ev. $ 35 ; 1 Wharton, 
C. 	 L. f 826. 
 

1 P.C., 567. And see the terms of See. 5885,Rev. Sts., cited ante. 
 
"Reg. v .  England, 1C. '& K., 533 ; Surman v. Darley, 14 M. & W.,186;Corn.v Barney, 

10 Cush., 478. 

1" 
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the door on the inside," prying open a fr 
pushing back an inside bolt, cutting out 
wall, shutter, kc., cutting through or brea 
opening a shut door by raising the latch 
the handle, or in  raising or letting down a 

But gaining aceess to an interior 
1059 open is not a breaking. Thus ent' 

window however slightly raised, 01 

held not burglary." The breaking, howel 
of a n  outer barrier. Where a person, hay 
outer door or window left carelessly open 
to break and enter an inner door, he is e 
forced the main door or any outer fasten 
not essential that a n  outer door be broke1 
mit burgalry by breaking and entering t l  
of the house, or any member of the f a  
felonious intent." 

Constructive breaking. A breaking, 
effected by means of fraud, false reprl 
threats. As-by decoying the occupant f 
or unfastened; by practising a deceit up 
door by professing to hold a search-wa 
service; by asking to be admitted while 
ing to have business with the occupant ; k 
person or property ; by raising a tumult c 
ing lodgings in the house with a view to 
The constructive breaking, kc., thus effec 
ing by direct manual force; for, a s  says 
legis, the law giveth no benefit thereof to 

" the law will not endure to have 
1060 Further, a breaking may be I 

spiracy with a servant or other ir 
Cc., is opened to the assailant, or keys r 

The  entering. This is the accompal 
without which the burglary is not effect 

Otherwise where the locked door is  open1 
outside; such a case being analogous to  thl 
Alston, 1 Swin, 433. 

nPrying off a portion of the weather-bo 
dwelling, was held a breaking, in Fisher v.  Str 

@See Rex v. Perkes, 1 C. & P., 300;  Do. .-. 

Mood., 327. 
1 Wharton. C. L. 1 759, 767;  2 Bishop, ( 

2 East, P. C., 485 ; 1 Russell, 786 ; 3 G 
Bishop, C. L. $ 91. 80, entering by a trans' 
25 Neb., 780. But getting i n  by an open 
words of East, (2  P. C., 485,) " i t  i s  as  ml 
admit of." 
u 1 Russell, 790 ; 3 GreenI. Ev. 76 ; 1 Wh 
*Rex v.  Gray, 1 Stra., 481;  U. S. v .  Bo! 

In last note. 
See Coke, 3 Inst., 64 ; 1 Hale, 552 ; 1 Ha 

P. C., 485 ; 3 Chitty, C. L., 1106 ; 1 Russell, 7 
u 3 Inst., 64. 
a l P . C . , e . 3 8 , ~ . 6 .  

1 Russell, 794 ; 3 Qreenl. Ev. 5 77 ; 1 
parties are held equally guilty of burglary. 
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changed in law.28 The most approved test for determining, in a case of 
1057 doubt, whether a domestic out-building is within such reasonable prox- 

imity a s  to identify i t  with the actual residence, in a case of arson, appears 
to be " to  inquire whether the burning of it would endanger the main 
structure." 

The  ownership or property. Arson being a n  offence against the possession 
and made punishable for the protection of the habitation not of the title, the 
person indicated in the definition need not be the absolute owner of the house 
but may have in it  the special property of a tenant only." And the nature or 
duration of his tenancy is  immaterial, nor will the law inquire into it, pro
vided the house is shown to be his private dwelling a t  the date of the offence. 
I t  is thus the legal possession rather than the actual ownership which is to 
determine whose house the building burned should be alleged and proved to be. 

As arson consists in the burning of the house of another, i t  is clear-and it  
is  so held-that for one to bum his own. dwelling is  not arson a t  common law." 

BURGLARY-Definition. Burglary, a t  common law, is  an unlawful 
breaking and entering, in the night-time, into the dwelling-house of another, 
with the intent to commit n felony therein." Like arson, i t  is an offence, not so 
much against property as  against the peace and security of the habitation, of 
which Blackstone ''writes that  " the law of England has so peculiar and tender 
a regard to the immunity of a man's house that i t  styles it  his castle, and will 
never suffer i t  to be violated with impunity." The especial significance and 
aggravation of the crime consists in the fact that  the dwelling is  invaded in 

the hours of darkness and repase, when sleep has disarmed the inmates 
1058 and exposed them to be assailed or despoiled while defenceless and in 

terror.az 
The  breaking. This map be actual or constructive; that is  to say by a 

direct physical act of force, or indirectly by means of fraud, artifice, intimida- 
dation, or conspiracy with an inmate of the d ~ e l l i n g . ~ '  

Actual  breaking. The force here contemplated is  merely legal force, not 
violence. A very slight degree of force is often only required, and the kind of 
force exerted is quite immaterial. Burglary being a violation of the security 
of the habitation, the breaking must be of some portion or fixture of the build- 
ing relied upon for the protection of the dwelling." The term breaking is 
used in a technical sense; an opening, removing, displacing, &c., of any fasten- 
ing or custoluary barrier to entrance, being equivalent to an actual breaking 
or severing." Thus the breaking, in burglary, may consist in picking a lock, 
opening a locked door by a false key, turning with a n  instrument a key left in  

"State v.  McGowan. 20 Conn., 246 ; 1 Wharton, C. L. 5 835.
"See 1 Wharton, C 1, 5 832 ; Gage v .  Shelton, 3 Rich:, 250. 

3 Chitty, C. L , 1121, 1124;  2 Russell, 551;  3 Greenl. Ev. $ 0 4 ;  1 Wharton, C. L. 
5 836. 
* 1 Hale, 568;  2 East, P. C., 1022;  3 Greenl. Ev. $ 5 3 ;  2 Bishop, C. L. $ 12. Such 

a burnlng, where resorted to for the purpose of fraudulently securing the insurance, is 
a statutory arson in some of the States. See 1 Wharton, C. L. $ 843. 

"Coke, 3 Inst., 6.3 ; 1 Hale, 549 ; 1 Hawkins, c. 38, s. 1 ; 4 Black. Com., 224.; 2 East, 
P. C , 484 ; 3 Chitty, C. I,., 1101 ; 1 Russell. 785 ; 1 Gabbett, 169 ; 3 Greenl. Ev. $ 74 ; 1 
Wharton, C. L., § 758 ; 2 Bishop, C. L. § 90 ;State v. Wilson, Coxe, 440. 

" 4  	Com., 223. 
Coke, $ Ins t ,  63 ; 4 Black. Corn., 224 ; 3 Greenl. Ev. 5 75 ; R. v. Margetts, 2 Leach, 

031. 
See 2 East, P. C., 485;  1 Russell, 786, 792. 1 Gabbett, 169;  3 Greenl. Ev. $ 76, 1 

Wharton, C. L. B 765, 766. 
2 Bishop, C. L. 1 96 ;State v. Boon, 13 Ire., 246. 
 

'4 Black. Corn., 226;  Corn. v. Stephenson, 8 Pick., 355;  State v. Boon, ante. 
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?ed not be the absolute owner of the house 
erty of a tenant only.' And the nature or 
* i d ,  nor will the law inquire into it, pro- 
private dwelling a t  the date of the offence. 
ler than the actual ownership which is to 
~urned  should be alleged and proved to be. 
,f the house of another, i t  is clear-and it  
wn dwelling is  not arson a t  common law." 
glary, a t  common law, is  an unlawful 
t-time, into the dwelling-house of another, 
i e r e i ~ ~ . ~ "  Like arson, i t  is  an offence, not so 
le  peace and security of the habitation, of 
law of England has so peculiar and tender 
; house that it  styles it  his castle, and will 
in~punity." The especial significance and 

I the fact that the dwelling is  invaded in 
lose, when sleep has disarmed the inmates 
iled or despoiled while defenceless and in 

tual or constructive; that is  to say by R 

ectly by means of fraud, artifice, lntimida- 
of the d ~ e l l i n g . ~ '  
'e contemplated is merely legal force, not 
rce is often only required, and the kind of 
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I Ire., 246. 
on, 8 Pick., 355; State v. Boon, ante. 
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the door on the inside," prying open a fastened door or window," boring and 
pushing back an inside bolt, cutting out a panel or making a hole in a door, 
wall, shutter, &c., cutting through or breaking in a pane of glass," or in simpix 
opening a shut door by raising the latch or drawing back the bolt by turiiinq 
the handle, or in raising or letting down a closed window-sash.Pg 

But gaining aceess to an interior by means of a barrier left carelessly 
1059 open is not a breaking. Thus entering by an open outer door, or by a 

window however slightly raised, or by an open skylight or ventilator, is 
held not burglary." The breaking, however, to constitute bulglary, need not be 
of an outer barrier. Where a person, having entered without opposition, by an 
outer door or window left carelessly open, proceeds, (with the requisite intent,) 
to break and enter an inner door, he is  equally guilty of burglary as  if he had 
forced the main door or any outer fastening of the d ~ e l l i n g . ~  And since i t  is  
not essential that an outer door be broken, a servant or other inmate may com- 
mit burgalry by breaking and entering the room-door of the master or mistress 
of the house, or any member of the family, or of a guest or lodger, with a 
felonious intent." 

Constructive breaking. A breaking, (as  also an entry,) q w g  further be 
effected by means of fmud, false representations, stratagem! or the use of 
threats. As-by decoying the occupant from his house, which is  thus left open 
or unfastened; by practising a deceit upon him; by procuring him to open the 
door by professing to hold a search-warrant or other legal process requiring 
service; by asking to be admitted while imitating a familiar voice; by pretend- 
ing to have business with the occupant ; by intimidating him with threats against 
person or property ; by raising a tumult or causing a n  alarm without; or by tak- 
ing lodgings in the house with a view to the perpetration of a felony within it:' 
The constructive breaking, kc., thus effected is  held equivalent in  law to a break- 
ing by direct manual force ; for, a s  says C ~ k e , ~  that which is done in fraudem" 
legis, the law giveth no benefit thereof to the party ;" and, as  Hawkins 46 observes 

" the law will not endure to have its justice defrauded by such evasions." 
1060 Further, a breaking may be co~istructively effected through a con

spiracy with a servant or other inmate of the dwelling, by whom a door, 
&c., is opened to the assailant, or keys are  furnished him." 

The  entering. This is the accompaniment or complement of the breaking, 
without which the burglary is not effected; a breaking alone does not complete 

Otherwise where the locked door is  opened by means of a key left in the door on the 
outside; such a case being analogous to that of a door or window left open. Rex I,. 

Alston, 1 Swin, 433. 
nPrying off a portion of the weather-boarding from an out-building, parcel of the 

dwelling, was held a breaking, in Fisher v. State, 43 Ala.. 17. 
as See Rex v. Perkes, 1 C. & P., 300; Do. v.  Bird, 9 C. & P.,'44; Do. v. Robinson, 1 

Mood., 327. 
* 1 Wharton, C. L. § 759, 767; 2 Bishop, C. L. 91. 
102 East, P.C., 485 ; 1 Russell, 786 ; 3 Greenl. Ev. f 76 ; 1 Wharton, C. L. 8 769 ; 2 

Bishop, C. L. 5 91. So,entering by a transom left open over a door. McGrath v.  State, 
25 Neb., 780. But getting in by an open chimney is  held a breaking, because, in the 
words of East, ( 2  P. C., 485,) " i t  is  as much enclosed as  the nature of the thing will 
admit of." 

1 Russell, 790 ; 3 Greenl. Ev. 5 76 ; 1 Wharton, C. L. 5 762. 
a Rex v. Gray,.. 1 Stra., 481 ; U. S. v. Bowen, 4 Cranch C., 604; and authorities cited 

in last note. 
M See Coke, 3 Inst., 64 ; 1 Hale, 552 ; 1 Hamkins, c. 38, s. 5 ; 4 Black. Com., 226 ; 2 East, 

F. C., 485 ; 3 Chitty, C. L., 1106 ; 1 Russell, 792-3 ;3 Greenl. Ev. 1 77. 
U 3 Inst., 64. 
" l P . C . , c . 3 8 , ~ . 6 .  
46 1 Russell, 794; 3 Greenl. Ev. f 77; 1 Wharton, C. L. $ 766. In such- cases both 

parties are held equally guilty of burglary. 
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and slept in, not merely used a s  a place of 
if the occupant be temporarily absent. Th 
mitted in  the summer upon a house not 

habited a s  a winter residence. The 
1062 embracing a portion not used for pu 

a store or shop under the same roof- 
pant of the portion lived in and not by a ( 

be distinct dwellings under the same roof, 
as  to any one of which a burglary may b 
which does not include a hotel, where the 
the different apartments are not viewed r 
the dwelling of the landlord. As to outbui 
of the dwelling, where, being within a re 
they a re  employed for domestic purposes 
tory or ancillary to it, as  branches of the ( 

The  ownership or occupancy. The plr 
a man cannot commit burglary of his own ( 
not essential that the tenement be lived in 
occupied a s  a dwelling by a tenant." 

The intent.  The intent in burglary is 
particular felony, not merely felony in gen 
the aef intended is the commission of la 
existed and impelled the breaking and ent 

tute the offence: whether i t  be ex1 
1063 There need not even be an attem 

breaking and entering, with the 
crime." 

LARCENY-Definition. Larceny ma! 
property from the possession of the owne 
appropriate the same. As will be illustraf 
a distinctive criminal animus." 

The taking. This must be (1) an a d  
by physical force : " a n  attempt to take, 01 

will not s ~ f f i c e . ~  There must be force be( 
amount or kind is immaterial, mere lega 
force need not be wholly manual or per! 

'On this part of the definition of burglary, I 

1 Hawkins, c. 38, 8. 12, 1 5 ;  Foster, 7 6 ;  4 Blac 
1112-13 ; 2 East, P. C., 491-507 ; 1 Russell, 79' 
C. L. $ 781-791 ; also G. 0. 29, Dept. of the 
1870. It  may be noted that neither a tent in 
626,) nor a mere warehouse a t  a military post, 

sr 2 East, P. C., 506 ; 1 Russell, 820;  1 Whar 
a See Rex v.  Collet. R. & R., 498 ; State v.  G 

38 Ga., 166. 
~8 1 Russell, 822, 824 ; 3 Greenl. Ev. 5 82 ; 2 I 
ea 2 East, P. C., 484, 509 ; 1 Russell, 785, 8: 

point that burglary, (with intent to steal,) diff 
thing be taken." 1 Wharton, C. L. O 812. 

In People v .  Shaber, 32 Cal., 36, it was hl 
mit larceny made the breaking and entering a 
nothing of which a larceny could be committed 

See 1 Hawkins, c. 33, 6. 2 ;  4 Blaek C0m 
C. L., 917 ; 1 Wharton, C. L. $ 862 : 1 Bishop, ( 
a Coke, 3 Ins t ,  107 ; 2 Bishop, C. L. 5 804. 
a See Reg. v. Brooks, 8 C. & P., 296. 
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the crime. To constitute an entry, i t  is  not essential that the party should 
personally enter in the ordinary sense of the word; the least entering of any 
part of the body, a s  a hand, foot, or even finger, is sufficient to satisfy the 
law." Thus, where a party thrusts his hand or a part of his hand through a 
hole which he has made in a shutter or window and seizes or attempts to 
seize property ; or where, with felonious intent, he puts his arm or hand through 
a pane of glass which he has broken, for the purpose of unfastening or opening 
an inner barrier-a legal entering is  held to be effected." And so i t  is  said 
that there is an entering where the foot of the burglar crosses the threshold 
of the house." Further, to constitute an entering, i t  is not even essential that 
any portion of the body should enter the dwelling, provided some instrument, 
inserted for the purpose of accomplishing the felony, do actually penetrate 
within it." Again, an entry may be affected and a burglary completed by 
means of an innocent third person; a s  where a young child is  compelled to 
pass through a small window or aperture broken from without and instructed 
to seize and bring out certain articles of pr~perty..~' 

What has been said of the breaking of a n  inner door, &c., a s  well as  of 
constructixe breaking, applies also to the entering. 

1061 The time. I t  is of the essence of burglary a t  common law that it  shall 
be committed in the night-time, or, a s  i t  is termed in the old pleadings, 

noctanter. Both the breaking and the entering must be in  the night, or there is  
no burglary; the two, however, may be on succeeding or different nights? The 
ancient legal definition of night was the interval between sunset and sunrise; 
but from a very early date a different signification has been given to the term 
night-time, a s  employed in the description of burglary, namely that period of 
the twenty-four hours during which there is not enough light from the sun- 
either daylight or twilight-to enable one to perceive and distinguish with 
reasonable accuracy the features of the countenance of another." Or, a s  
Blackstone expresses it,-" if there be daylight or crepusculum enough, begun 
or left', to discern a man's face withal, i t  is no burglary." But the prevalence of 
moonlight, however full and bright, is held to affect in no manner the question 
whether or not the breaking and entering were committed in the night; the law 
of burglary recognizing no middle space between night and day." 

The place. The scene of burglary at'common law must be a dwelling-house. 
This term includes both the place of the actual residence of the occupant of the 
premises and all such other appurtenant buildings a s  are  properly parcel of 
the main edifice. The dwelling itself must be a permanent structure intended or 
adapted for habitation and actually inhabited a t  the t i m e a  building lived 

"Coke, 3 Inst., 6 4 ;  1 Hale, 551, 554 ; 1 Hawkins, c. 38, s. 3, 7 ;  Foster, 108;  4 Black. 
Com., 226, 227 ; 2 East, P. C., 490;  3 Chitty, C. L., 1106, 1108; 1 Russell, 786, 794;  3 
Greenl. Ev. 5 76, 78;  1 Wharton, C. L. 5 774. 775. 

"Gibbon's Case, Foster, 108;  Rex v.  Perkes, 1 C. & P.,300 ; Do. v.  Bailey, R. & R., 
341 ; Do. v.  Davis, Id., 499 ; Fisher v .  State, 43 Ala., 17 ; Franco v.  State, 42 Texas, 276. 

4 9 1  Hawkins, c. 38, s. 7 ; 4 Black. Com., 226. 
1 Russell 795 ; 3 Greenl. Ev. 5 78 ; 1 Wharton, C. L.1 774 ; 2 Bishop, C. L. 5 92. 

611 Hale, 555;  1 Russell, 797;  3 Greenl. Ev. O 78. So " i f  a man so employs his 
wife." 7 Dane, Ab., 136. 

" 1  Hale, 551 ; 3 Chitty, C. L.,1106; 1 Russell, 821 ; 3 Greenl. Ev. s 7 5 ;  1 Wharton, 
C. L. 6 806. 

"Coke, 3 Inst., 63 ;  1 Hawkins, c. 38, s. 2 ;  2 East, P.C., 508;  1 Gabktt, 169;  3 
Qreenl. Ev. $ 7 5 ;  1 Wharton, C. L. 5 807. In view, however, of the uncertainty of the 
common-law rule, the period has been expressly defined by statute in Great Britain, (by 
the 7 Wm. 4 & 1 Vic., c. 86, s. 4, as  from 9 o'clock p. m. to 6 a. m.,) and In some of our 
States. 

4 Corn., 224. 
1 Hale, 551 ; 2 East, P.C., 509 ; 1 Russell, 820 ; 3 Greenl. Ev. $ 75 ; 2 Bishop, C. L. 

g 101. 
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and slept in, not merely used a s  a place of business. I t  is immaterial, however, 
if the occupant be temporarily absent. Thus burglary, like arson, may be com- 
mitted in the summer upon a house not then occupied but customarily in- 

habited a s  a winter residence. The dwelling includes the entire edifice, 
1062 embracing a portion not used for purposes of residence-as, for example, 

a store or shop under the same roof-provided i t  be occupied by the occu- 
pant of the portion lived in and not by a different person. There may, indeed, 
be distinct dwellings under the same roof, (as  in a case of a tenement house,) 
as  to any one of which a burglary may be committed,-an instance, however, 
which does not include a hotel, where the guests being more or less transient, 
the different apartments are  not viewed a s  distinct dwellings but a s  parts of 
the dwelling of the landlord. AS to outbuildings, these are  held to be "parcel " 
of the dwelling, where, being within a reasonable distance of the habitation, 
they are  employed for domestic purposes in connection with it-are contribu
tory or ancillary to it, as  branches of the domestic es tab l i~hment .~~  

The ownership or occupancy. The place must be the dwelling of another; 
a man cannot commit burglary of his own dwelling." But here, a s  in arson, i t  is 
not essential that the tenement be lived in by the owner: i t  is  sufficient if i t  be 
occupied a s  a dwelling by a tenant." 

The intent.  The intent in burglary is to commit a felony, that is to say n 
particular felony, not merely felony in general?' I n  the great majority of cases 
the a t t  intended is the commission of larceny. That  the intent has actually 
existed and impelled the breaking and ehtering is all that is required to consti- 

tute the offence: whether i t  be executed or not is wholly immaterial.w 
1063 There need not even be an attempt to commit the felony; the mere 

breaking and entering, with the intent to commit it, completing the 
rime.^ 

LARCENY-Definition. Larceny may be defined as--A taking of personal 
property from the possession of the owner, without his consent, with intent to 
appropriate the same. As will be illustrated in proceeding, i t  is a trespass k i t h  
a distinctive criminal animus." 

The taking. This must be (1)a n  actual substantial taking of some thing 
by physical force: " an attempt to take, or a n  intention to take not carried out, 
will not suffice." There must be force because the taking is a trespass, but the 
amount or bind is  immaterial, mere legal force being alone requisite. So the 
force need not be wholly manual or personal; the instrument by which i t  is  

66 On this part of the definition of burglary, see Coke, 3 lnst., 63, 64 ; 1 Hale, 554-558; 
1 Hawkins, c. 38, s. 12, 15 ; Foster, 76 ; 4 Black. Com., 225, 226 ;3 Chitty, C. L., 1102-4, 
1112-13 ; 2 East, P. C., 491-507 ; 1 Russell, 797-819 ; 3 Greenl. Ev. 5 79-81 ; 1 Wharton, 
C. L. 5 781-791 ; also G. 0. 29, Dept. of the South, 1865; Do. 5, Dept. of the Platte, 
1870. It may be noted that neither a tent in a military camp, (compare 4 Black. Corn., 
626,) nor a mere warehouse at a military post, can be the subject of burglary. 
" 2 East, P. C., 506; 1 Russell, 820; 1 Wharton, C. L. 5 805. 
*See Rex v.  Collet, R. & R., 498; State v. Ginns, 1 N. & McC., 586; Houston v. State, 

38 Ga., 166. 
"1 Russell, 822, 824 ; 3 Greenl. Ev. 5 82 ; 2 Bishop, C. L. 5 113. 

2 East, P. C., 484, 509 ; 1 Russell, 785, 822 ; 2 Bishop, C. L. 1 110. " It  is in this 
point that burglary, (with intent to steal,) differs from robbery which requires that some- 
thing be taken." 1 Wharton, C. L. B 812. 

Q In People v .  Shaber, 32 Cal., 36, it was held that the existence of an intent to com
mit larceny made the breaking and entering a burglary, although the building contained 
nothing of which a larceny could be committed-was in fact empty. 

See 1 Hawkins, c. 33, 8. 2 ;  4 Black Com., 229 ; 2 East, P. C.,552, 554; 3 Chittj, 
C. L., 917; 1 Wharton, C. L. D 862; 1 Bishop, C. L. $ 666; 2 Id. $ 758. 

"Coke, 	 3 Inst ,  107 ; 2 Bishop, C. L. $ 804. 
 
See Reg. Q. Brooks, 8 C. & P.,296. 
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23 Ind., 160. 
See 1 Hawkins, c. 62, s. 2 ; 1 Russell, 71 

B 617 ; U. S: v.  Hand, 2 Washington, 437. 
Rex v.  Payne, 4 C. & P., 558 ; Morlarty 7 
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exerted being also immaterial.& (2)  I t  must include an actual removal of the 
thing from its place ; in other words there must be not only a caption but also an 
asportation or "carrying away." This carrying away, however, is no niore 
than is reasonably implied in the term taking, since i t  may consist in the slightest 
removal of the article from the place which it occupied while i n  the owner's 
possession. It is never necessary, to  complete the removal in law, that the 

thief should succeed in getting away with the property.B6 (3) The taking 
1064 must be from the actual or constructive possession of the owner." For one 

to appropriate property of another which is in his own possession, because 
of having been committed to him as  a bailee, in trust, is not larceny but em- 
be~z lement .~(4) The taking must be i n ~ i t o  domino, or without the owner's 
consent; i. e. without his consent to the taking of the article a s  property:" he 
rnay consent to the transfer of the possession, a s  to a servant or agent for s a f e  
keeping,"" without affecting the nature of a conversion by the latter, the posses- 
sion being still constructively and the property wholly his own.?' 

The property. The subject of larceny must be personal property, and 
property of some recognized value. The articles taken, says Bishop," "must 
be of some value: unless they are, they are  not property, and no wrong is com. 
mitted in taking them." The doctrine of the common law that animals ferae 
naturE, (including dogs and cats,) were of no value and therefore nullius born 
and not subjects of larceny, has  been very considerably modified by modern 
statute. The common-law distinction of " grand " and "petit " larceny, based 
upon the value of the property stolen as  being greater or not greater than 
twelve pence, is  only material to be noticed in connection with the subject of 
the Punishment. 

The ownership. Further, to constitute larceny, the article taken must be 
another's. I n  the first place it  must have some owner; must not be property 
without a legal owner, a s  wreck, waifs, or estrays, or other properky wholly 

abandoned.la But the ownership need not be that of the absolute or 
1065 general owner, since larceny may be committed by a taking from a bailee 

or trustee, in whom the law, pending the bailment or other trust, vests 
a qualified property which is sufficient to constitute him a "special" owner a s  
against the thief. As the thing taken must be another's, the owner certainly 
cannot steal his own property; and so it is  ruled that  joint owners or tenants 
in common of personalty cannot steal the same from each other. 

"Reg. v. Firth, 11 Cox, 234;  Com. v .  Shaw, 4 Allen, 308, (cases of abstracting gas by 
secretly attaching a pipe to the main supply pipe of a gas company ;) Reg. u. White, 6 
Cox, 213;  1 Wharton, C. L. 924. So, the taking may be effected by means of an in- 
nocent agent, as a ynung child employed for the purpose. 1 Hale, 514;  2 East, C. P., 
555. 

-Coke, 3 Inst., 108;  1 Hawkins, C. 33, s. 1 8 ;  1 Hale, 508;  4 Black. Com., 231; 2 
East, P. C., 555 ; 3 Chitty, C. L., 925, 943 ; 2 Russell, 5 ; 3 Greenl. Ev. 5 154 ; 1 
Wharton, C. L. 8 923;  2 Bishop, C. L. 5 794, 795. The removal being completed, the 
immediate return of the Property to the owner will not render the act any the less a 
larceny. 3 Greenl. Ev. 5 156, 2 Bishop, C. L. 5 796. "The fact that a thief restores 
an article after he has been detected does not wipe out the fact that he stole It." G. 
C. 	M. 0. 33, Dept. of Texas, 1885. (Gen. Stanley.) 

1 Hawkins, c. 33, s. 5 ; 2 East, P.C.,554 ; 2 Russell, 5 ; 3 Greenl. Ev. 5 155, 161. 
See under " Sixtieth Article." 

692 East, P.C., 665;  2 Russell, 1 9 ;  2 Bishop, C.L.5 811. 
"Or to a person for a mer'e temporary use not amounting to a bailment. 1 Hale, 

500;  2 East, P .  C.,555, 564;  2 Russell, 22. 
" See 2 East, P. C., 668 ; 2 Bishop, C. L. 5 813. 
a 2 C. L. 8 767. 

to the nature of such property at common law, see 2 Russell, 11, 96 ;2 Wharton, 
C. L. 8 863; 2 Bishop, C, L. 8 875, 876. 
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THE INTENT. To constitute larceny, the taking must be accompanied with 
a n  intent to appropriate the property, (in distinction from the mere possession,) 
to the personal use of the taker, or a t  least to deprive the owner of it. This 
intent is the gist of the crime; in its absence there may be trespass, but no 
larceny. The intent must concur with the taking, and is  complete if then 
entertained though afterwards abandoned. I t s  existence may be presumed 
from such circumstances a s  the fact of the actual conversion of the property, 
the manner-secret or otherwise su~picious--of the taking or disposition of the 
articles, the possession, not satisfactorily explained, of the thing or things 
stolen, the resort to means to avoid arrest or trial, as  desertion by a soldier, 
&c. On the other hand, counter-presumptions may be deduced from such evi- 
dence a s  that the article was taken under a claim of title, that i t  was designed 
to be borrowed only, or that i t  was found after having been lost by the owner, 
and converted in ignorance of the real ownership?' But a retaining of found 
property, which evidently belongs to another, without a reasonable effort to 
restore it, would be evidence of an intent to convert^' 
THE OTHER OFFENCES SPECIFIED I N  THE ARTICLE. These are  

--"Assault and battery with an intent to kill;  Wounding, by shooting or stab- 
bing, with a n  intent to commit murder; " and "Assault and battery 

1066 with an intent to commit rape." The second of these offences is merely 
a n  aggravated form of the battery first mentioned. 

Assault and  bat tery defined. A battery, or assault and battery,-for the 
two terms a re  substantially equivalent, every battery including an assault,
is any unlawful violence inflicted upon a person without his or her consent. 
A threatening of violence, or attempt or offer to exert force against another 
will not suffice, since this would be no more than a n  assault-the assault which 
is only preliminary to a battery. The force employed must be no6 merely aimed 
a t  but must reach the person or his dress; still, though some impact is essential, 
a mere touching of the body of the party assailed will satisfy the llegal defini- 
tion.17 I t  is obvious, however, that a battery, when the expression of a homi- 
cidal intent or intent to ravish, will in general be of a vehement character. 

Wounding b y  shooting or stabbing. The English cases fully explain that 
a wound. in the sense of the statutes making punishable batteries of this sort, 
must consist a t  least in a breaking or division of the continuity of the skin; that, 
to constitute a wound, not merely the cuticle but the internal and entire skin of 
the body must be pierced or broken, and that a scratch is therefore not a 
wound: that blood should flow is  not however held essential to complete a 

The term "zuounding by shooting" removes from consideration all the cases 
of shooting a t  without hitting, which, being merely cases of assault, a r e  not 
in  ~ o i n t  here where the physical act must consist in a battery. Shooting is, 

74As illustrating the subject of the intent in larceny, see Coke, 3 Ins t ,  107, 108; 1 
Hawkins, c. 33, s .  3 ;  1 Hale, 54, 506-509 ; 4 Black. Com., 31, 232; 2 Chitty, C. L., 926, 
927; 2 East, P .  C., 510, 655-665, 694, 698; 2 Russell, 7, 9, 11, 12, 17, 18, 123;  Wills, 
Circum. Ev., 47-50, 56, 57 ; 3 Greenl. Ev. 5 157, 159, 169 ;1 Wharton, C. L. 5 883-913 ; 
2 Bishop, C. L. 5 840-851. 

See the law well stated by Gen. Ruger, in G.C. M. 0. 16, Dept. of California, 1892. 
1aThis attempt is in substance made punishable as a specific offence by the British 

statute of 1Vic., c. 85, and by slrnilar statubes in several of o1I.r States. See Wall v .  State, 
23 Ind., 150. 

See 1 Hawkins, c. 62, s. 2 ;  1 Russell, 751 ; 3 Greenl. Ev. 1 60;  1 Wharton, C. L. 
B 617 ;U. S; v. Hand, 2 Washington, 437. 

"Rex v. Payne, 4 C. & P., 555;  Moriarty v. Brooks, 6 Id., 686;  Rex v. Sheard, 7 Id., 
846: Rea. v. Smith,8 Id., 175; Reg. v. McLoughlin, Id., 635; Rex v. Wood, 1 Mood, 
278; B& rr. Withers, Id., 294 ;Rex v. Becket, 1 M.& Rob., 526. 
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properly, the discharging of a loaded gun, pistol or other fire-arm. It is not 
absolutely necessary that the arm should be loaded with a ball, bullet, o r  

shot, since the discharge of a gun loaded with powder and wadding only, 
1067 if fired very close to a person, may inflict a dangerous wound." That the 

arm was only thus loaded, however, would ordinarily go to indicate the 
absence of a murderous intent: 

"S tabbingn  may be defined to be the inflicting of an incised wound by 
thrusting with a pointed instrument, in  contradistinction to a cutting made by 
a sharp-edged instrument, or an injury of any sort done with a blunt weapon.- 

I n t e n t  t o  kill .  This general intent, first specified in the Article, includes 
both an intent to commit murder, (the intent designated a s  that  of the offence 
of "Wounding," kc.,) and an intent to  commit manslaughter. 

I n t e n t  t o  commit murder. This is, properly, a specific intent to murder a 
particular person, not a n  intent to commit murder in general.m I t  is  essential 
to the proof of i t  that  i t  should appear from the testimony that if a killing had 
resulted from the battery, the same would have been murder in law.'= I t  may 
be evidenced by such circumstances a s  a declaration of such intent by the 
accused, his vioIent conduct a t  the time of the offence, the use of a deadly 
weapon, the grave character of the injury inflicted, the existence of previous 
enmity between the parties, or other motive adequate to account for the act, &c. 

I n t e n t  t o  commit manslaughter.  This, which is an intent comparatively 
rarely entertained, may be induced under circumstances of great provocatioll 
operating suddenly, or by the passion and excitement incidental to a mutual 
fight between the assailant and the party attacked. I t  can be imputed only 
where the killing, if death had ensued, would have been manslaughter in law. 
Thus i t  cannot be deduced where i t  i s  apparent from the evidence that  the 

killing would have been justifiable or excusable homicide. 
1068 I n t e n t  t o  commit rape. This must appear from the evidence to have 

been such a s  that  the accompanying battery, if effectuated, would have 
amounted to the legal crime of rape." I t  must be inferable from all the circum- 
stances that  the design of the assailant, in the battery, was to gratify his pas- 
sions a t  all events and notwithstanding the opposition offered-to overpower 
resistance by all the force necessary to the successful accomplishment of his 
purpose.% If this design appears to have been once fully entertained in con- 
nection with the battery, the fact that  the party afterwards voluntarily desisted, 
or changed his mind, will not affect the result of the proof.% The intent will 
be demonstrated by the character and degree of the violence employed, the lan- 
guage, threats, demonstrations, and entire conduct .of the accused, the place, 
time, and other circumstances of the attempt, t c .  

CHBRGIE. For the forms of charging the several crimes made punishable 
by this Article, the student is referred to the Appendix. 

Is Bee Rex. v .  Kitchen, R. & R., 95. 
"See King v .  Weaton, 1 Leach, 247 ; Rex v.  Oxford, 5 C. & P.,925, 1 Russell, 723. 

See Morgan v.  State, 13 Sm. & M.,242; 1 Bishop, C. L. g 729-731. But in People 
v. Torres, 38 Cal., 141, i t  is held that if A, intending to murder B, shoots C by mistake 
and wounds him, he is guilty of assault with intent to murder C. 

*Rex v .  Mitton, 1 East, 411 ;Rex v. Payne, 4 C. Br P., 558 ; State v.  Neal, 37 Maine, 
468;  State v. Williams, 3 Foster, 321 ; State v. Reed, 40 Vt., 603; WcCoy v.  State, 3 
Eng., 451; Hopkinson v. People, 18 Ills., 265; Dains v .  State, 2 Hump, 439; State v. 
Anderson, 2 Over., 8 ; Kunkle v.  State, 32 Ind., 220; Jackson v.  State, 51 Ga., 402. 

Charles v.  State, 6 Eng., 390 ; 1 Wharton, C. L. g 181 ; 1 Bishop, C. L. $ 731. 
 
1 Ruseell, 692 ; 1 Bishop, C. L. g 733. 
 

a 1 Bishop, C. L. 1 733. 
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1 to the Appendix. 

r v .  Oxford, 5 C. & P., 925, 1 Russell, 723. 
2 ;  1 Bishop, C. L. % 729-731. But in People 
L, intending to murder B, shoots C by mistake 
th intent to murder C. 
m e ,  4 C. Br P., 558 ; State v. Neal, 37 Maine, 
tate u. Reed, 40 Vt., 603; McCoy v.  State, 3 
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Ind., 220;  Jackson v.  State, 51 Ga., 402. 
on, C. L. D 181 ; 1 Bishop, C. L. 5 731. 
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FINDING. Certain special forms of finding may be noticed a s  allowable 
upon military trials had under this Article. Thus, (as  remarlred in Chapter 
XIX,) under a charge of murder the court may find guilty of manslaughter 
only ; under a charge for robbery, the  finding may be guilty of larceny ; under 
a charge for burglary in which i t  is alleged that a larceny-the crime in- 
tended-was actually committed, the accused may be found guilty of larceny ;= 
under charges for murder, manslaughter, mayhem and robbery, the court may 
convict the accused of assault and battery with intent to commit the crime, or 
assault and battely only-to the prejudice of good order and military discipline; 
under a charge for arson, the party may be convicted of a n  attempt to commit 
arson-to the prejudice, &c.; under charges for assault and battery with intent 
to commit murder, manslaughter, or rape, the accused may be found guilty of 

assault and battery only." 
1069 A court-martial cannot properly find a n  accused guilty of a lesser 

degree of the crime charged,-as guilty of murder in the second degree 
under a charge of "murder," since," (as  heretofore stated,) the military code 
does not recognize degrees of the specific crimes enumerated in  this Article. 

PUNISHMENT. The Article concludes with the following injunction:- 
"and the punishment i n  any such case s7talZ not be less than the punishnzent 
provided, for the like offence, by the laws of the State, Territory, or District, 
in which suc7~ offence mav have been committed." 

CONSTRUCTION-"Shall not  be less t h a n  t h e  punishment," k c .  These 
words, in directing that the punishment imposed by the sentence shall not be 
less, i. e. less severe, than that authorized by the local law? evidently also con- 
template that such punishment shall, (in part a t  least,) be of the same species 
as  that thus authorized. Such is certainly the reasonable construction. But  
the Article, in  thus fixing a minimum for the punishment to be adjudged by 
the court-martial, leaves it  discretionary with the court to add to such punish- 
ment if i t  thinks proper, and if such addition be practicable. Thus, where death 
is  the statutory penalty, the sentence of the court-martial must be capital 
also. But where the penalty is imprisonment for a certain term, or fine for a 
certaiv amount, (or both,) the court-martial, while it must impose an im
prisonment of a t  least a s  long a term, or a fine of a t  least a s  large an amount, 
(or both,) may, if deemed just, increase such penalty or penalties a t  will; i ts  

discretion in  the matter being without limit except in so fa r  a s  it  may 
1070 properly be controlled by a principle analogous to that  of the constitu- 

tional prohibition of " cruel and unusual " p~nishments . '~So, the court 
may adjudge, in addition to the penalty prescribed by the local law, (whether 
or not itself enlarged,) a further punishment of a military character appro- 

8s See 1 Bishop, C. L. 1 796, and cases cited. 
81 In these findings, the rule of military law that a court, under a chatge of a specific 

offence, may always find a disorder included therein, (and within the COntemplation of 
Art. 62,) will justify the court where perhaps the strict rules governing common-law 
verdicts would fail to do So. 

=This irregular finding was made in a few cases during the late war. See G. 0 .  
234, 246, of 1863. 

mwhere the punishment is in fact less severe, it i s  not only unauthorized but in
operative. DIGEST, 49. Sentences imposing punishments inferior to those provided by 
the law of the State, &., have not unfrequently been disapproved, in cases where the 
court could not well be reconvened for the correction of the sentence. See such cases 
in (3. 0 .  19, Northern Dept., 1864, (larcet~y ;) Do. 57, Dept. of Ark., 1864, (do ;) Do. 
19, Ikpt, of Tenn., 1866, (do ;) Do. 158, Dept. of No. Ca., 1865, (burglary ;) Do. 43, 
Dept. of La.,1865, (rape.) 

W See Cbapter XX. 
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priate to the case, such a s  dismissal, discharge, reduction, forfeiture, sus
pension, &ern 

Where indeed the civil statute, in awarding a particular punishment, fixes a 
maximum and a minimum for the same, a s  where i t  assigns to the offender 
confinement in a penitentiary for a term not less than a stated number of 
months or greater than a stated number of years, the Article will be satislied 
by a sentencing of the accused to the minimum term thus established, while of 
course even the ~t~aximum BOt where-as may legally be exceeded. is some
times done-the statute merely establishes a maximum, as where it enacts 
that  the offender shall be punished by imprisonment for a term not to exceed 
a certain number of years, or by a fine not to exceed in amount a certain sum 
named, then, as  any degree of the punishment within such limit is legal, the 
court-martial is without any restriction whatever, under the Article, a s  to the 
term or amount which it  shall impose by its sentence. 

" F o r  t h e  l ike offence.'' Like means same or similar, and in general the 
"like" offence in the local statute will readily be distinguished. Where the 
statute establishes two or more degrees of an offence, with different punish
ments for the several degrees, it will be sufficient for the court-martial to  
impose the punishment belonging to the degree to which the offence fohnd by 
it is " like" or corresponds. Where the common-law offence, a s  charged and 
found, can not readily be assimilated to either of the degrees of the offence a s  
defined in the statute, i t  will be safest for the court to impose a punishment 
not less than that provided for the first or highest degree.
"State, Territory, or District." Of these terms, " District " evidently re

fers to the District of Columbia. 

MEASURE OF T H E  PUNISHMENT I N  GENERAL. I n  adjusting the 
measure of the punishment under the Article, the court-martial, while 

1071 strictly observing the specific injunction last noticed, and considering-
generally-the estimate of the criminality of the offence a s  indicated by 

the penalty or scale of penalties assigned to it  by the laws of the State, &c., may 
well also consult, a s  a guide to assist its judgment, the United States statute, 
where any exists making punishable the particularbffence. Thus, of the crimes 
enumerated in the Article, murder, arson, and rape are  made punishable with 
death, and manslaughter, mayhem, robbery and larceny, by fine and imprison
ment, when committed a t  sea or in places within the,exclusive jurisdiction of 
the United States courts.* 

[Surrender to the Civil Authorities of Military Persons charged  with Civil 
Offences.] 

"ART. 59. When any offlceror eoldier is accused of a capital crime, Or O f  

orence against the person or property of any citizen of any of the United States' 
which is punishable by the laws of the land, the Commanding oficer, and the 
ofleers of  the regiment, troop, battery, company, or detachment, to which the 
person so accused belongs, are required, except in time of war, upon application 
duly made bg or in behalf of  the party injured, to use their utmost endeavors: 

OlEm parte Mason, 105 0.S., 696. 
See SecB. 5339, 5343, 5345, 5348, 5356, 5385, 6456, Rev. Sts. The crime descrfhed la 

indeed not always the common-law oeence, and these statutes are not in general to be 
referred to for deflnitione. 

http:"ART.59
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to deliver him over to the civil magistrate, and to aid the o m e r s  of justice in 
apprehending and sscnring hiin, in order to bring him to trial. I f ,  upon suck 
application, m y  oficer refuses or witlfully neglects, except in time of  war, to 
deliver over such accused person to the civil mgis trates ,  or to  aid the oficers 
of justice in apprehending him, he shall be dismissed from the service." 

PRINCIPLE AND PURPOSE OF THE ARTICLE. This provision, which, 
derived originally from a corresponding British Article, has undergone but a 
single material change, presently to be noticed, since its first appearance in our 
code of 1776, proceeds upon certain general principles well defined in our law. 
Of these, the fundamental principle of the distinctness and independence of the 

two sovereignties of the United States and of the separate States, a s  
1072 declared by the Supreme Court in  Ableman v .  Booth,- has been applied 

to the relations between the authorities of the States and the U. S. 
military authorities in the more recent adjudication of the same court in Tarble's 
Case,Mand specially also in the leading case in  Iowa of Ex parte McRoberts.8' 
But, notwithstanding this independence of the military power within its peculiar 
field, the further principle is uniformly asserted of the subordination, in time of 
peace and on common ground, of the military authority to the civil, and of the 
consequent amenability of military persons, in  their civil capacity, to the civil 
jurisdiction, for breaches of the criminal law of the land.w 

I t  is  in  recognition of these principles, and to facilitate the exercise 
1073--of such jurisdiction, that  this Article has been enacted. Though i l l  

form an injunction upon commanding officers, &c., i ts general purpose, 
a s  expressed by the court in the case of McRoberts," is  " to aid the civil authori
ties in  the administration of justice, and to place i t  out of the power of a 
criminal to escape the just civil penalties of his acts by entering the military 
service, or claiming its protection while in  it." At the same time, by prescribing 
a condition to  be complied with on the p a r t  of civil officials and persons, and 
investing military commanders with a reasonable discretion in accepting their 
applications, i t  protects the military from false arrest and arbitrary prosecution. 

On21 Howard, 516. I n  this case Chief Justice Taney observes: "The  powers of the  
General Government and of the  State, although both exist and are  exercised wjthin the 
same territorial limits, a re  yet separate and distinct sovereignties acting separately and 
independently of each other, within their respective spheres. And the sphere of action 
appropriated to the United States is a s  f a r  beyond the reach of the judicial process 
issued by a State  judge or a State  court a s  if the  line of division was traced by land
marks and monuments visible to  the eye." 

1 3  Wallace, 397. 
"1 6  Iowa, 600. 
m Dow u. Johnson, 100 U. S., 1 6 9 ;  Es parte McRoberts, 1 6  Iowa, 601; Rawle on the 

Const., 161;  Halleck, Int. Law, 393;  6 Opins. At. Gen., 415, 417, 451; Tytler, 153;  1 
McArthur, 38 ; DIGHIST,50. 

The. Journals of Congress during the  Revolution contain sundry assertions of this 
principle. Thus in one case, (2  Jour., 572,) i t  was Resolved-" Tha t  all military of3icers 
and soldiers in the service of the United States, are, and of right ought to  be, amen
able to  the laws of the State in which they reside in common with other citizens." In  
another case, (3 Jour., 77,) i t  is recited that-" Whereas complaint has been made to 
Congress t h a t  brigadier count Pulaski has resisted the civil authority of this State," 
(Pennsylvania,) "Resolved tha t  the board of war do require his personal attendance a t  
the  war omce; it beinq the fixed determination of Cong-ress to  discourage 
and  suppress every opposition to  civil authority by any of3icer in  their service." And 
further, (Id., p. 79,) the board a r e  "directed to  inform brigadier Pulaski tha t  i t  i s  the 
duty of every military o5cer  in the service of these States to yield obedience to  any 
process issuing from any court, judge, or magistrate, within ar.y of the United Statee." 
I n  a third instance, earlier in date, (2 Jour., 68,) it was Resolved by Congress tha t  a 
regimental adjutant, charged with the  murder of a citizen, "be  delivered to  the civil 
authority of Pennsylvania t h a t  he may receive his trial actording to  law." 

n16  Iowa, 603. And see Samuel, 489. 
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OCCASION OF ITS OPERATION-CONSTRUCTION OF TERMS. The 
occasion upon which the duty specified in the Article is devolved upon the 
officers indicated, is that of the application, to the commanding officer of a 
post, regiment, &c., for the surrender to the civil authorities of an officer or 
soldier present with the command, who is accused of a criminal offence. The 
circumstances under which the Article is intended to be operative will appeqr 
from a reference to the terms of the provision. 

" A n y  officer or soldier." This desigiiation clearly refers to officers and 
soldiers under present military command and contr01.~' Military persons not 
within such control, a s  persons on furlough or leave of absence, or deserters, 
could scarcely have been contemplated. The Article not applying to such 
parties, i t  would follow that the civil authorities would be entitled to arrest 
and bring to justice a person of such class in the same manner a s  any civilian, 
i. e. without application to the military authorities. This was indeed the 
precise point ruled in Ex parte McRoberts already cited-a case of a soldier 
absent on furlough-in which i t  is said that  such a soldier " i s  not in the 
custody or control of his commanding officer, and may therefore be arrested 
a s  any other person, and no conflict can arise." The fact that his leave of 
absence may be recalled "cannot, i t  is remarked by the court, affect his status 

while i t  continues in force: so long a s  i t  is not recalled, he  remains with- 
1074 out the military jurisdiction." I n  the further case of Private Rosen- 

back,'" who, having been arrested, while on furlough, by the civil authori- 
ties of Wisconsin, on a charge of murder, in 1864,petitioned the Department 
Commander to be taken out of the hands of said authorities and tried by court- 
martial, i t  was determined by Gen. Pope a s  follows:-" The petitioner, a t  the 
time the crime is charged to have been committed, was on furlough and absent 
from his regiment in the State in which he enlisted, and was a t  the time acting 
in no sense in his military capacity. H e  mas substantially in the same posi- 
tion before the law with any person not in the military service, and equally 
responsible to the civil authorities for any offence against the laws of the 
State of Wisconsin. His case is not one which would justify the interposition 
of the military authorities, and his petition is  therefore refused." 

So, the'term " any oficer or solder " cannot properly be regarded a s  including 
a military person who commits a breach of the peace or other civil offence 
outside of a military post, a s  in a n  adjoining town, and has not returned within 
the post when apprehended. The Article is clearly not intended to restrict the 
power of arrest on the spot, of such a person, by the civil authorities of the 
State or municipality, and he may legally be so arrested then and there, without 
awaiting his return to the post, and without a reference to the commanding 
officer. 

'LAccused." This word is  construed by Samuel* a s  meaning regularly 
charged on oath before a civil magistrate, as  best evidenced by the warrant 
of the latter or some other process issued by him. This construction i s  sup- 
ported by the fact that the Article provides in terms for the delivery of the 
accused person " t o  the civil magistrate" and for his apprehension by " the  
officers of justice," a s  if i t  were contemplated that  a judge or justice should 
issue a writ or summons requiring. the party to be brought before him, and a 

''8 See G. 0. 87, Dept. of the Mo., 1863. 
mThat is to say, for the purposes of this Article. As to the jurisdiction of a court-

martial over an offence committed by an ofecer or soldier on leave or furlough, see 
Chapter VIII. 

lmG. 0. 29, Dept. of the Northwest, 1864. 
=Page 491. 
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sheriff or constable should be present to serve it. Such indeed would be the 
regular course of proceeding, and'one advisable in general to be pursued before 
a surrender is applled for uuder this Article. Nothing more, certainly, can be 

required; a n  indictment, for instance, can never be necessary. The pro- 
1075 ceeding indicated, however, is  not essential; the term " accused" is not 

necessarily to be construed in a technical sense; and a specific charge 
of an offence contemplated by the Article, formally made, and by a proper per- 
son, in  the " application," may be accepted as  sufficient in the absence of legal 
p r o c e s ~ . ~  

A capital crime." These words a re  considered to be qualified, equally 
with those which follow, (" any offence," &c.,) by the words " punishable by the 
laws of the land." The capital crime here intended i s  thus properly a crime 
made punishable with deathS by the laws of the State, &c., in which i t  was 
committed. 

" A n y  offence against  t h e  person or propzrty of a n y  citizen of a n y  of 
t h e  United States." Here are  evidently mainly intended crimes, other than 
capital, involving violence against the person, as  manslaughter, mayhem, rape, 
robbery, and assault and battery, together with such a s  affect a person in his 
property, as  arson, burglary, larceny, forgery, embezzlement and malicious mis- 
chief. Offences against society or the public, and offences against government, 
(except where immediately affecting individual persons or their property,) 
could scarcely have been contemplated. 

The term "citizen" a s  used in this clause may be deemed to apply to a 
military person, in his civil capacity, equally a s  to a civilian. Thus a resident 
retired officer or soldier would be included. Such a person, however, would 
rarely have recourse to proceedings under this Article where the offence com- 
mitted against him was one cognizable and adequately punishable a t  military 
law.' 

The description " any of the United States " may also be taken in a general 
sense, and be deemed to apply, in  spirit a t  least, to Territories a s  well a s  

1076 States. The Article i s  not, of course, intended to apply to cases of offences 
against the laws of the United States itself. 

"Punishable b y  t h e  l a w s  of t h e  land." The term "laws of the land" has 
been defined to mean " general public laws, binding on all members of the com- 
munity under similar circumstances," in  contradistinction to "partial or private 
laws affecting the rights of individuals."' The term as here employed is thus 
believed to include, not only such acts of the law-making power a s  State statutes, 
but also authorized municipal ordinances and by-laws? Thus i t  would be the 

a In Jeffers' case, (2  Opins., 15,) Atty. Gen. Wirt does not intimate that the issuing 
of a warrant is necessary. 

a As to the definition of the term " capital " as  employed in the Articles of war, see 
Chapter XVIII-" Testimony by Deposition." 

4 1 4 In ordinary cases, the party injured, if he be himself of the army, either as  officer 
or soldier, will consider that the rights and the interests of the service are injured 
in the injury done to himself, and will prefer to have the guilty party dealt with by 
military law, and will not seek to have the civil magistrate interpose." 6 Opins. At. 
Gen., 426. 

8 Kalloch v. Superior Court, 56 Cal., 229 ; Vanzant v.Waddell, 2 Yerger, 260. 
OIt has been recently, (June, 1895,) so held by Atty. Gen. Olney, in concurrence with 

an opinion of the Acting Judge Advocate General. In St. Johnsbury v .  Thompson, 59 Vt., 
300, cited by the Atty. Gen., i t  is said-" The by-laws of a municipal corporation, au
thorized by its charter, have the same effect within its limits as  a special law of the 
legislature." 

Contra-the ruling of the court in Ex parte Bright, 1 Utah, 145, i s  believed to be un
sound on this a s  upon some other points of the case. 
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18 See 2 Opins. At. Gen., 15. 
~4 6 Opins., 421. 
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duty of the officers referred to in the ArticIe,to surrender, &c., an offender, com- 
morant a t  the post, &c., whose offence was a violation of a city ordinance, equally 
a s  where he had committed a n  offence made punishable by a statute of the State. 
In the majority of cases, however, offences against such ordinances would be 
committed by soldiers off duty in  the town, and their arrest would be made (and 
properly) on the spot or presently, (i. e. before their return to the post,) so that  
the occasion for a n  application to the post commander would not arise.' 

The fact that the crime against the State may also-constitute or involve a 
military offence punishable by the military law cannot affect the ri, wht of the 
citizen, (or of the public,) to initiate proceedings under the Article.' 

The right, i t  may be added, continues until the prosecution for the offence 
becomes barred by the civil statute of limitations and the offence is thus no 
longer "punishable." That the offence was committed by the accused before he 
entered the military service cannot impair the exercise of the right, provided 

the civil limitation has not taken effect.' 
10'77 Of course, where the crime or offence of the officer or soldier was com- 

mitted within a military reservation or other locality, over which, by the 
cession of its jurisdiction by the State or otherwise, exclusive jztrisdiction is 
vested in the United States, the State, (except in so fa r  a s  it may have reserved 
authority to execute Process,) is without jurisdiction, and the Article does not 
apply, (or only to the extent of the authority reserved.) In  the event of a total 
absence of jurisdiction on the part of the State, the military authorities-if i t  
be deemed expedient that the accused be tried by a civil tribunal-will properly 
refer to and concur with the U. S. District Attorney and Marshal with a view 
to a trial before the proper U. S. court. 

FORM OF PROCEEDING--The Application. The Article requires that, 
to  obtain the surrender of the accused by the military authorities, there shall 
be a n  '& application duly made by or in  behalf of the party injured." A sufficient 
form of application will be a written communication or statement addressed to 
the commanding officer and signed by the party or his authorized representative 
(or, in the case of his death by homicide, by the public prosecutor or other 
suitable official, or some citizen), setting forth that a specific offence named, of 
the character indicated in the Article? has been committed, o r  is charged and 
believed to have been committed, by a certain designated officer or soldier of the 
command, and that his delivery to the civil authorities is required with a view 
to his trial, or in terms to that effect. Such application may be presented by the 
person signing, who will properly be accompanied by an official provided with a 
warrant authorizing him to arrest the prisoner, or may be presented by such 
official unaccompanied. Or the application may consist simply in the formal 
warrant, duly issued on the oath or in behalf of the injured party, and pre- 
sented for service by a proper officer. Where the application is  not personal, 
the commander should satisfy himself that it  is made by the authority 

7 See ante, p. 692. 
V Opins. At. Gen., 415, 416. 
nG. 0. 29,Dept. of the N. West, 1864. 
lo'' It  i t  not enough to tell him " (the commander) "that some offence has been com- 

mitted; he must know what the speciflc offence is in order that he may see whether it 
i s  an offence 'punishable by the known laws of the land.' The application, according to 
the Article, must be duly made to him; and in my opinion, no application 1s duly mnde, 
which d o ~ s  not state the specific offence so as  to enable the commander to see distinctly 
that the case contemplated by the Article has arisen." Atty. Gen. Wirt, 2 Opins., 14-16. 
And see Samuel, 492;  DIGEST, 51. 
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1078 or  with the acquiescence of the injured party, (if living,) and not a s  
the gratuitous motion of a mere stranger.= 

Whether or not, indeed, the application be "duly made" is  a matter wholly 
within the discretion of the military commander to determine. I f  he thinks 
proper,-as where the original writing or warrant is not sufficiently explicit, 
or he is not assured that i t  is  presented in good faith,12--he may require the 
application to be made more specific," or to be sworn to, or to be supported by 
the affidavits or statements of other and credible persons. On the other hand, 
under circunlstances justifying it, a s  in a time of emergency, or where the facts 
are  notorious or fully within his own knowledge, he may dispense with a formal 
application or even accept a n  oral one. 

ILLEGALITY OF ARREST OR SURRENDER WITHOUT DUE APPLI-  
CATION MADE. The application, says, At. Gen. Cushitig," " is the necessary 
antecedent condition of the right of the civil aut,horities to act." So, irk the 
case of McRoberts," it  is  held by the court that, in view of the ennctmer~t of 
Art. 59, " i t  becomes the duty of the civil officer to stop a t  the boundary line 
between the two jurisdictions, and there demand of the military officers the 

delivery .of the accused. * * * The soldier. while he continues in the 
1079 actual military service, cannot be arrested on civil process except in  the 

manner provided by the Article." I t  follows that when an arrest, of an 
officer or soldier, at a military post, Cc., is made without a previous demand, or 
after a demand not duly made in accordance with the Article and therefore not 
acceded to, the law is violated, the act is a trespass, and i t  is the right a s  well 
as, in  general, the duty of the commander, (who owes i t  to his command to 
protect them from illegal seizure," and to the United States to maintain its just 
authority,) to retake the prisoner from the custody of the civil officials and re- 
mand him to his former status. In  so doing the commander is  entitled and 
properly required to employ such military force as  may be suitable and suffi- 
cient to effect such purpose in a n  orderly manner; but, before resorting to this 
means, he will properly call upon the civil authorities to return the prisoner, 
allowing them a reasonable time for the purpose. And if he has any reason to 
question the policy of summary action, he will first seek instructions from the 
Secretary of War. 

" I t  is observed by Bttorney General Cushing tha t  a civil magistrate has no authority 
a s  such to demand the accused ; the law giving him no " right of voluntary and omcious 
interference in these matters;" he cannot, therefore, i t  is added, make the requisition, 
"unless moved so to do by the party injured." (See State .u. Pollock, -4. & N. Jour., 
Sept. 15, 1877, where a sheriff attempted to make the a r res t "  a t  his own instigation 
and motion.") I n  a case of homicide. however, where there can be no personal applica- 
tion, " the entire society," continued Mr. Cushing in the same opinion, " is the party 
injured;" and " t h e  public prosecutor or grand jury," as  taking the place of the party 
and representing the public, may properly make the demand: or i t  may be mad? by any 
private person, since, in  such a case, " i t  is the right of any and of every citizen to 
move the courts of the country to apply the laws of the land to the criminal. 6 Opins. 
At. Gen., 421-2. And see Hough. 224. 

12 See 6 Opins., 423, 428. 
18 See 2 Opins. At. Gen., 15. 

421. 
1616 Iowa, 603, 604. But the fact tha t  the arrest is actually made without the proper 

application cannot affect the jurisdiction of the State  court in  the case. I?&re  O'Connor, 
37 wisc., 379. 

16 " The commanding officer owes a duty to the men under his comma~?d-he owes them 
the duty of protection, so long as  they continue in the faithful discharge of their duty. 
This duty is first in point of time, and highest in point of obllgaton. This Article gives 
him no  authority to  withdraw tha t  protection and deliver over his men lo others, except 
in  the case which i t  describes." 2 Opins. At. Gen.. 14. 

Opins.,6 1' 
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fi 6 Oplns. At. Gen., 414. 
22 It i s  indicated in Ex parte Mason, 105 U. S 

not presently apply for the accused under thc 
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2s See remarks of Atty. Gcn. Cushing in Stei 
Case, Id., 513-14. 
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It may be added that  while the civil authorities cannot legally arrest, nor the 
military authorities properly surrender, an accused officer or soldier except a s  
provided in the Article, so, such accused person cannot in general properly be 
allowed voluntarily to surrender himself. However willing and ready he may 
be to yield to the course of civil justice, i t  is not for him to decide whether i t  is 
proper for him to do so, but for the c~mmanderalone. H e  should therefore 
await due proceedings under the Article and the orders of his commander 
thereon. If indeed the accused party does, of his own motion, actually appear 
before the magistrate and submit himself to the civil authority, his act gives to 
the latter the legal custody of his .person, and his commitment, in  default of 
bail, will be a legal and regular proceeding." 

DUTY AND LIABILITY OF OFFICERS UNDER THE ARTICLE. The 
duty imposed by the  Article upon commanding officers and the 

1080 officers under them? is required of them in all  cases except such a s  may 
arise in  time of war. This exception, first introduced into the Article 

in 1874, was perhaps suggested by the fact that by the provision of the Act of 
March 3,1863, now incorporated in the code a s  Art. 58, a special jurisdiction, 
concurrent with that  of the courts of the States, &c., had been conferred upon 
military courts. in time of war, &c., for the trial of the principal crimes made 
punishable by the general criminal law. 

The requirement that oBcers shall use their "utmost endeavors," kc., is of 
course to be understood in a reasonable sense and with reference to the cir
cumstances of the particular case." Thus if the accused person is not within 
military control because absent a s  a deserter or on furlough, or is  not actually 
present a t  the post or in  the command a t  the time of the application, nothing 
more can in general be required of the  commander, &c., and to furnish to the 
civil authority such information in regard to his present whereabouts and the 
prospect of his return a s  may be possessed. 

If the accused, having been once duly delivered to the civil official, escapes 
and returns to his military station, he  is not in general to be brought to trial 
by court-martial a s  for a military offence, but should properly be remand& to 
the civil autllorities, or held subject to a renewed application by them for his 
s ~ r r e n d e r . ~ ~  

As the commander, Bc., is required by the Article " t o  aid the officers of 
justice " not only in " apprehending " the accused, but also in " securing him," 
he should properly furnish such officers, when they. are  not supplied with an 
adequate police force, with a guard of soldiers sufficient for the purpose of 
safely conducting the prisoner to his destination. 

1081 PRIOR ASSUMPTION OF MILITARY JURISDICTION AS AF
FECTING THE INTERPOSITION OF THE CIVIL AUTHORITIES. 

Where a civil and a military court have concurrent jurisdiction of an offence 
committed by a military person, the court which is the first to take cognizance of 

17 See 6 Opins. At. Gen.. 422. 
lsThat the duty is mainly devolved upon the c~mmanders,the province of inferior 

officers principally being to carry out their orPe,.s-see E'amuel, 490-493; Houph, 221
224;  Clode, 98, O'Brien, 119-120; 2 Ogins. At. Gen., 14. I t  is ren~arkdby Mr. Wirt, 
in the opinion last cited, that the Article is  "entirely inaDplicab?e to'the President," 
and that no demand can be made upon him under it. And see 1 Opins., 244. 

lDSee Samuel, 493;  O'Brien, 119-120. Ilough, (p. 224,) in construing the term 
"utmost endeavors," says :-" Therefore concealing or harboring the accused, or giving 
him th'e means of escape, or aiding or in any nlanner assisting therein, or conniving a t  or 
even advising such escape, would be crin~inalacts, and * * would amount to-the 
not using the best endeavors." 

G. 0. 7, Dept. of the South, 18:rl. 
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the same is  entitled to proceed ; and although the precedence of the civil juris
diction is favored ill the law, yet if this jurisdiction does not assert itself until 
the other has been duly assumed in the case, its exercise may properly be post
poned until the other has been exhausted. Upon the cominission of such an 
offence, of a serious character, the military authorities will in general properly 
wait a reasonable time for the civil authorities to take action;'' but if, before 
the latter have initiated proceedings under the Article, the party is duly brought 
to trial by court-martial for the military offence involved in his act, the com
mander may, and ordinarily will, properly decline to accede to an npplication 
for his surrender to the civil jurisdiction until a t  least the nlilitary trial has 
been completed and the judgment of the court has been finally acted upon." 

XXV. 	THE SIXTIETH ARTICLE. 

[Frauds, Embezzlement, &LC.] 

"ART.60. 4,ny person in the military service of the United states who makes 
or causes to be made any clainz against the United States, or any oflcer thereof, 
knowing such claim to be false or fraudulent; or 

Who presents or causes to be presented to any person i n  the civil or military 
service tl~creof,for approval or payment, any clainb against the United States 
or any oflcer thereof, knozoing such claiin to be false or fraudulent; or 

Who enters into any agreement or conspiracy to defraud the United States 
by obtaining, or aiding others to obtain, the allozoance or pavrnent o f  ang false 

or fraudulent claims; or  
1082 Who, for the purpose of obtaining, or aiding others to obtain, the ap

proval, allowance, or payment of  any claim against the United States or 
against any oflcer thereof, ?nukes or .uses, or proczires or a d ~ i s e sthe making or 
use of,  any writing, or other paper; knowing the same to contain m y  false or 
fraudulent statew~ent;or 

Who, for the purpose o f  obtaining, or aiding others to obtain, t l ~ eapproval, 
allowance, or payment o f  awy clanm against the United States or any oficer 
tilereof, makes, or procuves or advises the ntalcing o f ,  any oath to any fact or to 
any writing or other paper, knowing such oath to be false; or 

Who, for the purpose o f  obtaining, or aiding others to obtain, the  approval, 
allowance, or po?jnsent of any claim agtcitcst the United States or anu oficer 
thereof, forges or counterfeits, or procures or advises the forging or counter
fezting of, any signature upon any writing or other paper, or uses, or procures 
or adxises the use o f ,  amv such signature, kno~oingthe same to be forged or 
counterfeited; or 

Who, hawing charge, possession, custody or control o f  any money or other prop
erty of t7be United States, furnished or intended for the military service thereof, 
k?zou:inglydeli.uers, or causes to be delicered, to a,ny person hatring azcthority to  
receive the same any amownt thereof less than that for which he receives a cer
tificate or  receipt; or 

Who. being authorized to make or  deliver any paper certifying tk.e receipt o f  
any property of the United States, furnished or intended for the military service 
thereof,makes, or delivers to any person, such writing, without having full knowl
edge of the truth of the statements therein contained, and with intent to defraud 
the United States; or 

6 Opins. At. Gen., 414. 

22 I t  is  indicated in Ex parte Mason. 105 U. S., 699, that where the civil authorities do 


...not ~ r e s e n t l sa ~ p l yfor- the accused under the Article, it is  the Buty of the
. - - - military

authorities to proceed to exercise their jurisdiction. 


23 See remarks of Atty. Gcn. Cushing in Steiner's Case, 6 Opins., 423, and in Howe's 

Case, Id., 513-14. 
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the assignee; or where the officer, for the a( 
tuted, or nlade arrangements to substitute 
that these accounts have accordingly been 

. indicating that the personal presentation w 
tute a defence to  a charge against the offic 
presented, the second set o f  accounts. But 
the Army Regulations, par. 1440, forbid tl: 
fore due in  any case? all such defences sh 
tion b y  military courts, and unless it clea 
he presented, or caused to be presented, t h  

mThe offence being spedflc, the general £0 
"Fraud, in violation of the 60th Art. of war," i 

%See  instnnces in G .  C. M. 0 219 of 1865; 
Do. 11, 22, of 1870; Do. 42, 57, of 1874;  Do. 
Do. 40 of 1878; Do. 32, 45, 62, 63, of 1883; 1 
Do. 88 of 1886 ; Do. 52 of 1887; Do. 54 of 1888 
56, of 1803. And see also DIGEST, 55. Th 
that this offence is not propelly laid uudcr A 
the signing of a certificate for the pay not of 1 

The offence, however, is sometlrnes, and proper 
M. 0. 28 of 1872; Do. 59 of 1875,) charged a 
quently, as  conduct prejudicial to discipline u 
1888.) Where a pay account is transferred 
chargeable under the last named Article for n 11 
tions. (See G. C. M. 0. 28 of 1872.) 

Is So i t  has been held that a civil person was 
presenting a fnlse claim In behslf of nnother pal 
U. S. v .  Hull, 4 McCreary, 272, 14 Fed ,  324. 

lo See G. C. M. 0. 28 of 1872. 
80 In G. 0. 35 of 1829. i t  is snid of this reg1 

1827,) that Its effect was " to remove all pretel 
of mistake and accident." 

W h o  steals, embezzles, knowingly. and wil l f i~l ly  misappropriates, applies to his 
own use or benefit, or wrongfully or Icl~owingly seZZs or disposes of any ordnance, 
arms, equipments, ammunition, clothing, subsistence stores, money, or other 
property o f  the United States, furnished or intended for the military service 
thereof: or 

Who kno~;ingl?l purchases, or receives i n  pledge for any obligation or indebted- 
ness, from any soldier, oflcer, or other person who is a part of or employed 
in said forces or service, any ordnance, arms, equipments, ammunition, clothing. 
subsistence stores, or otker property of the United States, suclb soldier, ofleer, 

or other person not having latoful right to sell or pledge the same,- 
1083 Shall, on conviction thereof, be punished by fine or imprisonment, or by 

such other punishment as a court-martial may adjudge. And iJ any person, 
being guilty o f  any o f  the offences aforesaid, while in the military service o f  the 
United States, receives his discharge, or i s  dismissed from the sewice, he shall 
continue to be liable to be arrested and held for trial and sentence by a court- 
martial, i n  the same manner and to the same extent as i f  he had not received 
such discharge nor been dismissed." 

THE ORIGINAL ACT. This  statute, which, as an Article of  war, appears 
for the first time in  the revised code o f  1874,consists o f  secs. 1 and 2 of  the 
Act o f  March 2, 1863,c. 67,entitled " A n  Act to prevent and punish frauds upon 
tlie Government o f  the United States." In  transferring the statute to the 
Revised Statutes, the several provisions have been condensed and simplified, but 
no material change has been made. 

The legislation o f  1863 was intended to bring to punishnient a numerous class 
o f  specific frauds which the experience o f  the war had already shown to be 
likely to be committed during such a period in connection mainly with claims 
upon the Treasury, official accounts. and the disposition and custody o f  the 
public moneys and other property of-the United States. Enacted mainly witli 
a view to the circumstances o f  the existing state o f  war, the provisions o f  the 
Act were nevertheless not limited in  terms to  any defined period, and thus have 
survived to  the present time. 

The  Act, which was o f  a comprehensive character, provided not only for 
the trial o f  military and naval Persons charged witli the offences specified in  
the first section, but also for the prosecution, both b y  qui tam action and 
criminal proceedings, o f  citjilians similarly accused. The. adjudications under 
the Act, in cases O f  civilians, in the U .  S. courts, are especially pertinent and 
valuable, and will be cited. The  provisions o f  the Act, as set forth in the 
present Article, are also embraced in the Fourteenth o f  the Articles for the 
Navy, and, as constituting a part o f  the general penal law applicrtble to civil 
offenders, are to be found contained in Secs. 3490-3494, 5438 and 5439 of  the 
Revised Statutes. 

The  separate paragraphs o f  tlie Article will be briefly considered ; the ninth 
only, as the most comprehensive and important, being dwelt upoli niore at 
length. 

THE FIRST SIX PARAGRAPHS. These relnte to fraudulent 
1084 claims against the United States," including the making, presenting? &c., 

o f  any such claims; the entering into corrupt agreelnents and combina- 

2.111 the description of these claims ns claims "ngninst the United States or anu 
ofllcer thereof," the concluding words are without significance mld surplusage. A clainl 
against on official, (ns such.) or department, of the government is necessarily a claim 
agninst the United States. The stattlte does not contemplate pevsottal clalms upon officers. 

'6That making and Presenting ore distinct offences under this stntute, so that the 
making of a false clnirn mny be completed in a distant State while the presenting of 
the same may be committed a t  Wnshlnglon, D. C.,-see Ex purte Shaffenburg, 4 Dillon, 271. 
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tions to defraud the government by the prosecution of such claims; and the 
making, using, kc., of false writings, the forging, Cc., of signatures, and the 
taking, Cc., of false oaths, for the purpose of obtaining the payment or ap 
proval of such claim^.^" Ct will be observed that it  is not-necessary to con
stitute an offence under any of these paragraphs that the fraudulent claim 
should have actually been induced to be paid or even allowed on the part of 
the United States. 

PARAGRAPHS 1, 2 AND 4.-Fraudulent claims for  officers' pay. It is  
under these paragraphs that charges for attempts by officers to secure double 
or repeated payments-the offence familiarly known a s  the duplicating of pay 
rolls-have been frequently laid." 

Thus, where an officer who has sold his claim for pay for a certain 
1085 month, and assigned the pay rolls or accounts, which are  the evidence of 

the riglit to receive the same, to a banker, creditor, or other party, sub- 
sequently himself presents, (or causes to be presented for him, by a n  attorney, 
a military subordinate or other person,) to the paymaster, a personal claim 
for the same pay upon a new set of accounts, hc is clearly chargeable with the 
offence set forth in the 1st and 2d paragraphs, since the claim fl us made and 
presented must, as  well as  the second set of accounts, necessarily be false and 

Where indeed the original transfer is not absolute or uncondi
tional, but by way of collateral security only, and is upon the condition that 
the assignee shall not present the claim without the express authority of the 
officer, but the same is improperly treated by the assignee a s  his absolute 
property, and, without the knowledge of the officer. is  presented by and paid to  
the assignee ; or where the officer, for the accounts first transferred, has substi- 
tuted, or lnade arrangements to substitute, other security, and has supposed 
that these accounts have accordingly been cancelled;" these, or other facts, 

. indicating that the personal presentation was made in good faith, may consti- 
tute a defence to a charge against the officer for presenting, or causing to be 
presented, the second set of accounts. But, especially in view of the fact that  
the Army Regulations, par. 1440, forbid the assignment of a pay account be- 
fore due in any case? all such defences should be entertained with great cau- 
tion by military courts, and unless i t  clearly appear that  the accused, when 
he presented, or caused to be presented, the claim, had taken such precaution 

=The  oRence being specific, the general form of charge sometimes adopted of
" Fraud, in violation of the 60th Art. of war," is loose nntl faulty. 

27 See instnnces in G. C. M. 0. 219 of 1865; Do. 56 of 1867;  Do. 61, 72, of 1869; 
Do. 11, 22, of 1870 ; Do. 42, 57, of 1874;  Do. 25, 50, 104, of 1875 ; Do. 37 of 1876;  
Do. 40 of 1878;  Do. 38, 45, 62, 63, of 1883;  Do. 8, 9, of 1884;  Do. 20, 23, of 1885 ; 
Do. 88 of 1886 ; Do. 52 of 1887 ; Do. 54 of 1888 ; Do. 20 of 1890 ; Do.. 28 of 1892 ; Do. 8, 
56, of 189.3. And see also DIGEST, 
The opinion has nlready beell55. expressed 
tha t  this offence is not properly laid under Art. 13, which i s  viewed as  referring to  
the signing of a certificate for the pay not of the  signer, but of some other officer, &c. 
The offence, however, is sometimes, and properly as  i t  involves a dishonor, (see G. C. 
M. 0.28 of 1872;  Do. 59 of 1875,) charged a s  a violation of Art. 6 1 ;  also, less fre- 
quently, a s  conduct prejudicial to discipline under Art. 62. (See G. C. hf. 0.54 of 
1888.) Where a pay account is transferred before the pay is due, the officer is 
chargeable under the last named Article for a violation of par. 1440 of the Army Regula- 
tions. (See G. C. M. 0.28 of 1872.) 

28 SO i t  has been held tha t  a civil person was equally indictable under the statute for 
n r ~ w n t i n ea false claim in behalf of another party as  for presenting i t  in his own behalf. r----- 
U. 	S. u. Hull, 4 McCreary, 2 7 z  1 4  Fed., 324. 
 

2eSee G. C. M. 0. 28 of 1872. 
 
In G.  0. 35 of 1829. i t  is said of this r~gulat ion.  (referred to as  an order of June, 

1827,) tha t  i t s  effect was " t o  remove all pretences of excuse and defence on the ground 
of mistake and accideut." 
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a See U. S. v.  Ingraham, 49 Fed. 155. 
4eU. S. v. Strobach, 48 Fed. 902. I n  U. 9. 1 
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See U. S. u. Russell, 19 Fed. 694. 
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m DIGEST, 55. 
a See G. C. M. 0. 28 of 1872. 
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that he knew, or was fully and reasonably assured, that no other presentation 
had been or would be made, the defence should not be accepted as  sufficient." 

I t  may be noted that  it  is no defence under this Article, lor under the 61st,) 
that either the first or a subsequent assignment of his pay by the officer 

1086 was made before the pay became due and payable. That such assign- 
ment is  forbidden by the Regulations, (par. 1440,) and would not be 

enforced by a cil-il court:' does not affect the criminal character of the act a t  
military law. 

Again, an officer who, baving once drawn or sold his pay for a certain month 
or months, signs and transfers further pay rolls for the same, is chargeable 
with the offence specified in the 4th paragraph, since the rolls contain a 
" statement " Imown to him to be false and fraudulent, via. the statement, in 
the printed certificate, that the amount charged in the account is "correct and 
just " and is  " rightly due " him." 

Other included claims. Under these three Paragraphs (1, 2 and 4) also 
a re  properly laid Charges based upon the knowingly making, kc., of a variety 
of other fraudulent claims against the United States. Thus the General Orders 
contain cases of charges under this Article for the presenting by officers of false 
claims for disburseinents to government employees? for disbursements in t h e  
secret service,= for horses lost in  battle," for recruiting e ~ p e n s e s , ~  for trans- 

portation of public stores," for pay of soldiers on falsified muster rolls 30 

1887 for fuel for a detachment? Cc. ; also claims by soldiers for pay upon falsi- 
fied discharges, final statement^,^ or clothing accounts; 42 claiius for the 

reward for the arrest of deserterswho have not in fact been apprehentled,"J &c." 
-

"'see remarks of Secretary of War in G. C. M. 0. 45 of 1883; also in Do. 88 of 1886; 
Do. 56 of 1893. 

* See Swenk v. Wyckoff, 46 N. J. Eq., 560; also U. S. v .  Phillips, 23 Wash. Law Rep., 
198. 
 

See a la te  instance of this offence in G. C. M. 0. 52 of 1877;also, in Do. 25 of 1875, 
a case of a false statement on a pay account tha t  the officer had served ten years. [The
making of the false certificate is often charged under Art. 61. See G. C. hl. 0. 20 of 
1890.1 And see instances of false statements of certificates, in connection with claims 
other than for pny, in  G. 0. 18 of 1864;G. C. M. 0. 152, 614, of 1865;Do. 47 of 1870. 
[The last three are  cases of false certificates furnlshed cont~actors  in support of fraudulent 
claims made by them to be paid under contracts not duly executed.] 

~4 See G. C. M. 0. 303, 605, of 1865;Do. 2 of 1868. 
86 G. 0.74 of 1864. 
*G. C. M. 0. 406 of 1865. 
31G.  0. 67 of 1864; G. C. M. 0. 131, 241, of 1862; Do. 293 of 1865; Do. 208 of 

1866. And see in this connection, cases of Langenbien, contractor (G. C. M. 0. 181 of 
1864), tried by court-martial for presenting fraudulent claims for subsistence and lodg- 
ing furnished to recruits ;-and Johnson, Government agent (G. C. M. 0.191 of 1864), 
tried by military commission for presenting similar claims for the expenses of the care of 
sick and wounded soldiers and prisoners a t  New York. 

See G. C. M. 0. 35 of 1872. 
G. C. M. 0. 53 of 1870. And see case in Do. 395 of 1865.

* G. C. M. 0. 20 of 1868. 
41 G. C.M. 0. 639, 644, of 1865 ; DO. 39, 101, of 1866 ; G. 0.46, Dept. of the East, 

1869;G. C. M. 0. 55,Id., 1871;Do. 45, 46, Id., 1893;G. 0. 16,Middle Dept., 1865. 
G. C. M. 0. 59 of 1890 ; DO. 71.of 1893. 
 

43G. C. M. 0. 45, 46, Dept. of the East, 1872. 
 
44.i a fraudulent claim for the services of further case is tha t  of the presenting of a 

telegrapher a t  a slgnal station. G. C. M. 0. 61 of 1880. So. of a printer. G. C. M. 0. 
1 of 1883. A form of fraudulent claim, where the fraud eonsists in an altered and false 
statement, is that  made by reporting on a clothinr: nccount a sum as due which is 
greater than the actual amount. G. C. M. 0. 26 of 1883. And see a similar case In 
Do. 48 of 1879. 

This part 'of the statute is not restricted to the presenting of claims by a pnrty i n  
his ow11 behalf, but extends to claims presented in behalf of another person. U. S. r .  
Ilull, 4 McCrnry. 274. 
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The statement or paper containing the false or fraudulent claim need not in 
any case be set out in full;  it should, however, be described wlth such particu- 
larity a s  sufficiently to inform the accused of the specific offence with which he 
is  charged." The claim should clearly appear to have been a claim against the 
United States, and the presentation to have been to a person in the U. S. service, 
whether or not an officer of the army!' 

Guilty knowledge t h e  gravamen of t h e  offence. I t  is not the object or 
purpose of the party in transaction, hut his knowledge that  the claim is false 
or fraudulent" which is made by the Article the gist of the offence. If he 
knew, or the circumstances of the case were such as  properly to charge him 
with the knowl&ge,'s that the clairn was a fictitious or dishonest one when made 

or presented, Cc., he is amenable to trial under this part of the Article; 
1088 otherwise not.'' Where an officer presented his pay account and received 

his pay thereon without having been notified of a sentence of court-martial 
by which he was dismissed and his pay forfeited, he was held by the Judge Ad- 
vocate General not to be chargeable with the offence of knowingly making a 
false or fraudulent claim under this A r t i ~ l e . ~  So the mere filling out and sign- 
ing of a pay account before the pay has become due does not constitute such 
a n  offence. An offlcer, for example, when required to  absent himself from his 
post, may progerly sign and leave with his family a form or forms of account for 
certain pay, before the same becomes payable, ns a provision for their support 
during his absence: here, the design being that  the account shall be presented 
only when i t  falls due, a knowingly making of a false claim cannot be ascribed." 

PABAGRAPH 3. The offence here described is the entering into an ccgree
ment or  co?rsyiracy with a view to defraud the United States, by inducing the 
payment by it of a false or fraudulent claim. I t  will consist in such acts a s  
the signing or approving of untrue certificates, vouchers, accounts, Cc.; the 
procuring of such writings, by means of misrepresentation or deceit, to be 
approved by ,superior officers; the procuring false receipts, vouchers o r  state- 
ments to be signed by third parties, &c.,-pursuant to a collusion wlth one or  
more persons, and with fraudulent intent a s  above. A familiar illustration 
would be a conspiracy, between an officer (or soldier) on the cne hapd and a 
government contractor or other civilian on the other, to defraud the United 

a See U. S. v. Ingrahnm, 49 Fed. 155. 
M U .  S. v. Strobach, 48 Fed. 902. I n  U. S. u. Wallace, 40 Fed. 147, i t  is held t h a t  

the  official or person to whom the claim i s  presented must be one " authorbed t o  ap- 
prove, audit, or pay the same." 

47 There i s  little distinction between a claim tha t  is false nnd one that  is fraudulent, 
and no significance is attached to the use of the disjunctive " or " in this connection. 

'8 See U. S. v.  Russell, 19 Fed. 594. 
40 I n  the recent (1893) case of U. 9. u. Shnpleigh, 64 Fed. 126, i t  was held tha t  the 

jury would not be " warranted in inferring such knowledge" ( tha t  the claim was fnlse 
or fraudulent) "merely from the fact tha t  he acted negligently and without ordinary 
buainess prudence; they luust at least be satlstied tha t  he wns aware of circumstances 
such as  would induct, a n  0 rd in~r i ly  intelligent and prudent man to  believe his vouchers 
to be false." I n  U. 8. v .  Route, 33 Fed. 246, i t  is held tha t  if the party honestly be
lieves the claim to be valid, though he may be quite mistaken, the case is not withln the 
ntatute. But with this is to be taken the qualification tha t  a person who "presents a 
claim which he believes to be true and just"  is yet chargeable under the statute where 
he " seeks to  substantiate " the claim " by amdavits, certificates, or depositions of persons 
who to  his knowledge depose or  certify to material facts of which they know nothing." 
u. 5. u. Jones, 82 Bed. 482. 
 

m DIGEST. 55. 
 
P See G. C. M. 0.28 of 1872. 
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States, to their mutual benefit, by means of falsified vouchers indicating 
1089 the delivery by the latter of supplies not in fact furnished," false ac- 

counts for recruiting expenses? or other spurious or fraudulent claims."' 

PARAGRAPH 5. The making of the false oath here indicated, though not 
of course perjury a t  common law, (which is the giving of such an oath in a 
judicial proceeding or course of justice:') may properly be regarded as  as
similated to that crime in some of its req~isites.~'  Thus the oath, as  in perjury, 
should be to some material point,-that is to say, here, to some writing or 
statement in whole or in part pertinent to the proof or prosecution of the 
claim presented,-and should be taken before an official or person legally 
authorized to administer an oath. And the same may be said a s  to an oath 
procured to be made by another, the procuring of the making of a false oath 
being assimilated to subornation of perjury." As to the further offence of the 
advising of the making of a false oath, i t  may be added that " advises" is  
evidently to be construed like the same word in Art. 51, being related to the 
term " procures " much as  i t  is there related to the term "persuades." 

PARAGRAPH 6. Here the expressions " forges or counterfeits," " forging 
or counterfeiting," &c., are  evidently intended to include any fraudulent mak- 
ing of the signature of another person, whether the same be or not imitated; 

the word " counterfeiting" pointing rather to a simulation of the hand- 
1090 writing, while the general term " forging" embraces ally form of false 

writing of the name." 
While this paragraph, in common with the two which precede it, employs 

the general description-" any writing or other paper," yet, as  the purpose of 
the forgery, &c., must be to obtain the allowance or payment of a claim 
against the United States, the prosecution, as  in a case of forgery a t  common 
law, should be prepared .to prove that  the falsified signature is upon a paper 
which is  material, or which appears on  i ts  face to be material, to the proof of 
the claim, so as  to be capable of effecting or contributing to effect some fraud 
in connection with it.- The writings or papers mainly had in view in the 
paragraph a re  the usual drafts on the Treasury,'l vouchers, certificates, re
turns, accounts, rolls, final statements, descriptive lists, &c., the completion of 
which by the signature of the person interested, or of the officer whose formal ' 
authentication is required, is essential to the substantiation of a claim for pay, 
&c." 

See cases in G. C. M. 0.11 of 1872; G. 0. 8, Dept of Cal., 1872; also cases in 
G. C. M. 0.4, 6, of 1873,where, however, the  offence is not charged under the present 
 
Article. 
 

68 See cases in  (3. 0. 18 of 1864 ; G. C.M.0.131 of 1864. 
 
See cases in G. C. M. 0.152, 614, of 1865; Do. 47 of 1870; Do. 40 of 1890; also 

case of a- combination of soldiers to alter and increase the amounts due some of them 
for clothing not drawn, and to make claim for the increased amounts-in G. C. M. 0. 
59 of 1890. 

65 2 Bishop, C. L. 5 1015. 
I t  may also be assimilated, in like particulars, to the statutory perjury made punish- 

able by Sec. 5392,Rev. Sts. 
mThat  subornation of perjury is but another form of perjury, see 2 Bishop, C. L. 8 

1056, 1197. And see Sec. 5393, Rev. Sts., by which subornation of perjury is made 
punishable precisely as  is perjury. 

*See Fifty-Mrst Article, ante, p. 654. 
"Compare definitions of forgery in 1Wharton, C. L. 5 653 ; 2 Bishop, C. L. 5 523. 
C-I See 2 Bishop, C. L. § 524, 633. 

See case in G. C. M. 0. 54 of 1887. 
See cases in G .  0. 181 of 1863; G.C. M. 0.1 of 1883;Draesr, 65-6; also the case 

of the for-g by a soldier of a n  officer's name to a check on the U. S., in G. C. M. 0. 
46 of 1884. 
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To establish a charge under this paragraph, it  should of course appear that 
the accused made, kc., the signature alleged to be forged or counterfeited, 
wholly without the authority of the person whose name i t  is, since if any 
authority to sign i t  existed, the specific offence would not be committed." 

As has already been observed to be the fact with regard to this class of 
offences in general, no fraud upon the United States need actually be con
summated in order to complete the offence specified in this paragraph. Here, 
a s  in forgery a t  comnlon law, the mere maliing of the false signature with the 
illegal purpose constitutes the crime; the contemplated wrong need not have 
been effected, nor need the forged writing have been uttered or used.* 

In  the present instance indeed the using of the forged signature is  made a 
separate specific offence: in the majority of the cases the two offences

1091 the forging, kc., and the lrnowingly uttering-have generally both been 
committed by the accused:B5 the latter offence, however, is complete 

whether the falsification of the signature was the act of the accused or some 
other person. 

As to the further offences specified, of procuringm and advising the forging, 
Rrc., of the signature, or its use when forged, kc., the remarks will be applicable 
which have already been made in regard to the similar forms of the offences 
designated in the previous paragraphs. 

PARAGRAPH 7. The act here made criminal is, in substance, the paying 
out of public money, (or  delivering of other public property,) to the person 
authorized to receive it, in a 'less amount however than is actually due him, 
and taking a receipt from him for the whole amount to which he is  actually 
entitled. The criminality of the act consists, in general, in the illegal with- 
holding from such party of the difference between the sum or quantity paid 
or delivered and the face of the receipt, and the converting of such difference 
to his own use, by a disbursing or other officer, who, by the transaction, is  
also enabled to obtain credit with the United States for a larger amount than 
has actually been expended by him." While the proceeding may be collusive, 
the act is ordinarily effected by deceiving the employee, kc., as  to the sum or 
quantity really due him, and causing him to sign a blank or falsified receipt 

therefor.- The criminal nature of the offence is  illustrated by a refer- 
1092 ence to Sec. 5483 of the Revised Statutes, by which an officer, charged 

with the payiilg out of any moneys appropriated by Congress, who pays 
to a government employee a sum less than that  provided by law, while requiring 
him " t o  receipt or give a voucher for a n  amount greater than that actually 

sJ See 2 Bishop, C. L. 8 579. 

* 2 Bishop, C. L. 1 602. 

"See the cases in G .  0. 336 of 1863; Do. 67 of 1864; G. C. M. 0. 196, 395, of 1864; 


n o .  395 of 1866 : Do. 39 of 1866 ; Do. 56 of 1867; Do. 53 of 1870: Do. 27 of 1872. 
a' I n  
.--

G. C. RI. 0. 605 of 1865, is published a case of a n  officer convicted of a n  
offence of this class, in procuring a corporal to forge upon a pay-roll the names of 
twelve persons as government employees, with a view of substantiating a fraudulent 
claim for amount oC money as  pay due them. I n  Do. 53 of 1870 i s  a further case 
of an officer's procuriug an enlfsted man of his command to falsify the conpany rolls 
by entering the name of a deserter thereon, preparatory to presenting the roll for 
payment and drawing the deserter's pay. 

'7 Sec DIGEST, 56. 
OsNote cases in G. C. M. 0. 196 of 1864; Do. 35 of 1872. I n  a case in  Do. 52 of 

1873, the offence mas committed by an A. A. Q .  M., in turning over public property to 
his successor. And compare case in Do. 31  of 1869; charged, however, under Art. 61. 
I n  a case in Do. 37 of 1877, a form of the offence mas committed by causing a con
tractor to sign a receipt for a greater amount than was due him, formally paying him 
the full amount, and thereupon receiving from him the balance which was then ap
propriated. And compare similar case in G. C .  M. 0.37 of 1877. 
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paid to and received by him," is declared to be guilty of enzbexxlement, and 
directed to be fined in double the amount so withheld from the employee, and 
imprisoned a t  hard labor for two years?' 

PARAGRAPH 8. This paragraph makes punishable the giving by a n  offi- 
cer, &c., of a receipt, known by him to be false or not known by him to be true, 
for property as  duly delivered for public use in the military service--" with 
intent to defraud the United States." The act indicated is comnionly a col
lusive transaction between the officer and the contractor, or other person, by 
whom the property is  delivered; the former agreeing, for a consideration, to 
receive less than the amount to which the United States is entitled, (and thus 
relieve the latter from furnishing the entire quantity,) while a t  the same time 
giving him a receipt certifying on its face the delivery of the whole." 

PARAGRAPH 9. The forms of offence here designated are-the Stealing, 
Embezzlement, Misappropriation, Misapplication, and improwr Sale or Disposi- 
tion of money of the United States or other public property, " furnished or in- 
tended for the military service." 

STEALING. The offence of larceny has already been sufficiently fully con- 
sidered under the Fifty-Eighth Article, by which gencral courts-martial a re  
invested with a jurisdiction of this and sundry other crimes, in  time of tour. 

The present Article vests courts-martial with jurisdiction, a t  all times- 
1093 in peace as  well as  in war--of larceny of public property, "furnished," 

&c., a s  above. For  the stealing indeed of Gublic money or military stores, 
a charge will also in general lie under Art. 62, inasmuch as such offence will 
ordinarily be one directly affecting military d i ~ c i p l i n e . ~  Where the stealing is 
not of public property, i t  must, (in time of peace,) be charged a s  an offence, 
under the latter Article. 

EMBEZZLEMENT-Definition. This is not a common-law but a statutory 
offence.la I n  general terms i t  may be defined as  a fraudulent or unlawful ap- 
propriation of money or other property, by a person in a fiduciary capacity,-as 
a servant, agent, trustee, bailee, &.,--to whom, in such capacity, i t  has been 
entrusted by the owner." Embezzlement, though really a species of larceny," 
differs from larceny a t  common law, and mainly in the fact that the latter in- 
volves, (as  heretofore shown?) a trespass by a taking from the possession of 
the owner, whereas, in embezzlement, in general, the property being in the 
rightful possessio~l of the offender, no trespass is  committed by the apropria- 
tinn '8 

" See case in  G. 0. 63 of 1852. .4nd note Sec. 5496, Rev. Sts., by which a disbursing
officer who "accepts, receives, or transmits to the Treasury Department, to be allowed 
in his favor, any receipt or  voucher from a creditor of,the United States," without hav- 
ing in fact paid to him the full amount of i t s  face, is declared to be guilty of the 
criminal conversion of such amount. 

"See case reported by Hough, 256, 266;  also case in G. C. M. 0. 11 of 1872;  and 
D r o ~ s r ,  56. 

n See under the Sixty-Second Article, post, p. 720-721, and note;  also DIGEST,59.
" 2 Bishop, C. L. 5 319 ; Ex parte Hedley, 31 Cal. 111. 
7s 1 Wharton, C. L. 5 1009 ; 2 Bishop, C L. 5 375 ; Samuel, 515 ; Ex parlc IIedley, 31 

Cal., 108. "The  property mast be shown to have been entrusted to him, so that  it was 
in his possession and not in the possession of the owner." Corn. u. O'Malley, 97 Mass., 
586. 

?'See Corn. v .  Simpson, 9 Met., 143. 
76 Under the  Fifty-Eighth Article, ante, p. 685. 
"OTJpon the history of Embezzlement, see 1 Wharton, C. I.., c. ST': 2 Bishop, C. I,.; 

c. XVI ; Com. o. Stearns, 2 Met., 345 ; Com. z.. Simpson, 9 Id., 142 ; Com. v. Hayes, 14 . 
Gray 6 4 ;  People v. Hmnessey, 1 5  Wend., 161.. 
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Proof of t h e  offence under t h e  Article. To establish embezzlement in gen- 
eral it  is necessary to show-1. That the accused was a servant or agent of the 
owner of the money or property, or maintained some fiduciary relation toward 
him; 2. That he received into his possession, in his fiduciary capacity, certain 
money or other property of such owner; 3. That he fraudulently converted such 

money or property to his own us'e.?* 
1094 An officer or soldier of the army is always in a fiduciary relation to the 

United States a s  a n  agent or employee of the government, but it  will not 
in general be necessary to prove his commission, appointment, or enlistment 
unless i t  be specially controyehed. Where i t  is charged that the offence was 
committed by him in a particular function or capacity, as  that of paymaster, 
quartermaster, commissary of subsistence, military storekeeper, or other dis- 
bursing officer, or a s  quartermaster sergeant, commissary sergeant, hospital 
steward, &c.,?B the fact that such was his office or capacity and that  he was 
duly acting therein a t  the time of the offence, will, if not admitted, readily be 
established by general notoriety, by the party's admissions of his status, or by 
the orders investing him with the particular character and duty. 

The receipt and posssssion of the property will commonly be shown by the 
accounts, returns, kc., of the accused, by the testimony of the officer or other 
person by whom the money or other property was transferred, delivered, or 
paid, by the testimony of the public depositary, or by the open possession and 
use or -disposition by the R C C U S ~ ~of the property a s  property of the United 
States. 

The fact of'the fraudulent conversion in embezzlement may be evidenced by 
the absconding IDof the accused with public funds, or his desertion with articles 
of public property in his possession; by a deliberate falsification, a s  where the 
party denies that he has ever received the money or property which has been 
in fact committed to him; by the rendering of a false return or account in  
which the receipt of the money alleged to have been embezzled, is omitted to be 
acknowldged, or in yhich a fictitious balance is made to appear, or which is 

otherwise falsified or purposely misstated ;'"y a failure altogether to 
1095 render an account required by statute, regulation or order; by'the un

authorized selling, giving, or otherwise disposing of public property to 
civilians or military persons;" by the paying out of public funds to persons 
not entitled to  receive the same; by a neglect to pay sums justly due to em: 
ployees, contractors, or other public creditors, out of money furnished for the 
p~rpose,8Z or to make any other required disbursement; by a neglect to honor 
proper requisitions for military stores, or a dealing of them out in short or 
insufficient quantities notwithstanding that  ample supplies have been provided 

n Ex parte Hedley, 31 Cal., 112. 
78 Or as post treasurer of a military post, ( G .  C. M. 0. 52 of 1877 ;1 treasurer of a 

military prison, (Id. 6; )  sergeant in charge of a recruiting rendezvous, (G. C. M. 0 .  37 
of 1877.) And see case in G. C. M. 0 .  31 of 1883, of a soldier who embezzled a 
" depot fund." 

'*The element of stenlth i s  esid by the nuthorities to be peculiarly cliaracteristic of 
this crime. Rex u. Norman, C. & M., 501;  Corn. v .  Tuckerman, 10 Gray, 201, 207;  1 
Wharton, C. L. 5 1030; Samuel, 515;  O'Bricn, 131. 

80 As by charging amounts as  paid which have not been paid. a. C. M. 0 .  49 of 
1867, O'Brie~,  131. One of the most significant falsifications of account consists in car- 
rying balances over from one account to another as "money on hand," when in fact 
the same is not on hand but has been in some way illegally appropriated or expended. 

8 1  The selling of ammunition, arms, clothing, &c.. made punishabIe in Arts. 16 and 17, 
i s  a form of embezzelment; and so is the retention and conversion of captured property 
in violation of the injunction of Art. 9. 

82 See Samuel. 529 ; O'Brien, 131. 
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proper accounting officer of the Treasury, 
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WG. 0. 1, War Dept., 1861. 
" See cases in  G. C. M. 0. 175 of 1866 ; DO. ' 

21, of 1871; Do. 27, 34, of 1872; Do. 18, 58, 81 
a n  unauthorized withdrawing or depositing of p 
in substance, a s  " Violation of Sec. 5488, Rev. 
military discipline.'' See G. C. M. 0. 52 of 18' 

85In G. C. M. 0. 34 of 1872, it is said by 
5488, Rev. Sts., tha t  i t  is " a  statute enacted 
Treasury, and which, without regard to  the il 
drawals from a public depositary, or  dispositi 
express law." And Nee DIGEST, 57; 14 Opins. 

08 DIGEST, 57. And see 0. C. M. 0. 34 of 1s 
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by the government;" by a failure to  turn over to a successor, on being re
lieved, the full amount of public property for which the officer is legally ac- 
countable;" or by any other form of non-performance or mal-performance of 
the trust devolved upon the partyem Further, a conversion may be pr$sum- 
able from an inability on tbe part of a n  officer to respond to the demand of a n  
inspector general, or other proper authbrity, to make actual exhibit of or ac- 
count for the moneys, stores, Cc., for which he is shown by his returns or 
accounts to be responsible.8' I t  may also be presumable from an exhibit made 
of such moneys, effected by borrowing money from other officers or persons, to 
represent, for the moment, an amount of public funds which should be in 
possession but has in fact been illegally used and is in deficit. 

Defence. Presumptive evidence, such a s  has been indicated, may be met by 
the proof of facts going to rebut the inference that  the property has been 
fraudulently converted. Thus i t  may be shown that the funds or stores were 

captured by the enemy, lost without fault on the part of the officer, o r  
1096 stolen or presumably stolen by a clerk, soldier or other person ;" or  that a 

deficiency of supplies was caused by unavoidable wastage or an over-issue 
not involving culpability." So, in a case of a n  alleged conversion of property 
other than money, the greater offence may be rebutted by evidence of a lesser; a s  
for example, by evidence that the property was not embezzled but misapplied or  
improperly diverted only-as by using i t  for private purposes or loaning it." 
But the using of public money for private purposes, or the loaning of it, would, 
(independently of the statutory provisions yet to be noticed,) ,constitute a n  
act of embezzlement, and i t  would be no justification that the accused fully 
intended to restore the a r n o ~ n t , ~  or even that he did actually restore it before 
charges were preferred." 

A defence in  the nature of offset o r  counter-claim could, i t  peed hardly be 
added, scarcely be tenable in a military case. Thus a n  officer could not excuse 
the appropriation of public money in his hands on the ground that he was but 
reimbursing himself for pay or allowances wrongfully withheld from him. 

SPECIAL STATUTORY EMBEZZLEMENTS. The statutes of the United 
States, uiz. Secs. 5488, 5491 and 5492,Rev. Sts., have expressly declared that. 
certain acts, when committed by disbursing officers, shall constitute embezzle- 
ments of public money and be punishable a s  such with fine and imprisonment. 
The acts specified a r e t h e  depositing, or withdrawing from deposit, of public 

BWamuel, 527-8. 
 
% G .  C. &I. 0. 19, 27, of 1872. 
 
8EG.0. 18 of 1861. The mixing of one's private funds with the public funds, by 
 

depositing them without authority with the same public depositary, may, under some 
circumstances, be evidence of a fraudulent intent to convert the latter. Remarks of 
Secretary of War in G. C. M. 0. 34 of 1872. 

C. M. 0. 49 of 1867; also Do. 5 of 1869; Do. 81 of 1874. 
gee DIGEST,58; also Secs. 1059, 1062, investing the  Court of Claims with jurisdic- 

tion to  determine the claims of disbursing ofecers for relief from pecuniary responsi- 
bility on account of the loss by them, while in the line of duty, of public funds, &c., by 
"capture or  otherwise," and with authority to grant such relief where the oficer was 
without fault or negligence. 

Hough, 257, 267. 
See " Misapplication," post. 
I n  Com. v. Tuckerman, 10 Gray, 201, 205, the  Court say of a n  embezzlement tha t  its 

criminality was not affected by the fact that ,  a t  the time of takidg the funds, the 
party "intended to restore what he had so appropriated before the a'propriation should 
become known to  the owners, and believed tha t  he should be able t%do so, and had in 
his possession property to Recure the full amount taken." 

C.M. 0.34 of 1872. 
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moneys except a s  legally authorized; the failing to deposit the same in 

1097 the Treasury or with a public depositary when required to do so by the 
proper superior; the loaning of the same with or without interest; the 

failing to render accounts for the same as  provided by law ;and the transferring 
or applying the same for any purpose not prescribed by law." A further em- 
bezzlement, designated in Sec. 5496 a s  consisting in the acceptance, or transmit- 
tal to the Treasury for. allowance, of vouchers or receipts for money which 
has not in fact been paid, has already been naticed under Paragraph 7. 

These acts, though in terms made the subject of trial and punishment by the 
U. S. civil tribunals, are, when committed by military disbursing officers, 
properly taken cognizance of by courts-martial under Art. 60, as  being forms 
of the statutory offence of embezzlement expressly constituted and defined in 
the laws of the United States. This was in effect ruled by Gen. Holt a s  Secre- 
tary of War, in  1861, in the case of Capt. Jordan, Asst. Quartermaster,* 
charged with the offence specified in Sec. 5496; and, in a series of instances 
since arising, officers of the army have been tried and sentenced by court-
martial for specific embezzlements of the class under con~iderat ion.~ 

Rules of evidence on proof of these embezzlements--1. No specific in ten t  
required t o  be shown. These statutory edbezzlements a re  consummated by 
the mere commission of the act in which the embezzlement in  any instance is 
defined to consist, without regard to the purpose or motive of the offender. 
I t  is the object of the statute law to ensure, by every precaution suggested by 
experience, the safe-keeping and proper disposition of the public moneys: i t  
therefore makes the mere departure from the rules which i t  has  established 

with this view a crime per se independently of the circumstances o r  the 
1098 animus of the accused; " these being left to affect only the measure of 

the punishment.' I t  is accordingly no defence that the act was unaccom- 
panied with a design to defraud the United States, or to convert the money to 
the party's personal use; or that i t  was done innocently and in good faith but 
under a mistake of judgment; or, where moneys have been illegally withdrawn 
or used, that  the amount was restored to the proper depositary or otherwise 
made good before formal demand was made for the same,m or before charges 
were preferred in the case. 

2. Demand and  refusal, prima facie evidence of guilt. The law,--in Sec. 
5495, Rev. St%,-further expressly lays down a rule of  evidence to the effect 
that the refusal of any person, charged with the custody and disposition of 
public moneys, to pay any draft, order, or warrant drawn upon him, by the 
proper accounting officer of the Treasury, for the public money in his hands, 
or to transfer or disburse any such money promptly, upon the requirement of 
a n  authorized officer, " shall be deemed, upon the trial of  any indictment against 
such person for embezzlement, as presumptive evidence " of the commission of 

"To these is added-the converting of such moneys in any manner to personal use. 
But this general offence is no more than the ordinary embezzlement already considered. -

mG. 0 .  1 ,  War Dept., 1861. 
M See cases in G. C. M. 0 .  175 of 1866 ; Do. 43, 86, of 1868; Do. 5 of 1869 ; Do. 2, 18, 

21, of 1871 ;Do. 27, 34, of 1872 ;Do. 18, 58, 81, of 1874 ;Do. 51 of 1875. In some cases 
an unauthorized withdrawing or depositing of public moneys has'been charged, in form or 
in substance, as "Violation of Sec. 5488, Rev. Sts., to the prejudice of good order and 
military discipline." See G. C.M. 0 .  52 of 1877; DO. 5 of 1881; DO. 30 of 1883. 

OsTn G .  Cl .  M. 0 .  34 of 1872. i t  is said by the Secretary of War, specially of Sec.-- -. -. 

5488, Rev. Sts., that it i s  " a statute enacted for the- more complete protection .of the 
Treasury, and which, without regard to the intent of the offender, denounces all. with
drawals from a public depositary, or dispositions pf public moneys, not authorized by 
express law." And Bee DIGEST, 57;  14 Opins. At Gen.. 473. 

DIGnST, 67. h d  see G. C. M, 0. 34 of 1872. . 
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G. 0. 

a Embezzlement of military stores in time o f  
a Resolution of Aug. 22, 1780, (3 Jour. Cong., 
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the offence." Applying this rule to a military case-proof of a formal demand 
 
upon an officer or soldier in charge of public funds, made by an authorized 
 
superior, to pay over or account for the same, followed by his refusal, or-

what is equivalent in law-neglect within a reasonable time, so to do, would 
 
be evidence pel- se of embezzlement. Such evidence being produced, the prose- 
 
cution would not be required to show what had become of the funds, but the 
  
burden would be thrown upon the accused to establish that his disposition of 
 
the same had been in accordance with la*. 
 

MISAPPROPRIATION. The knoying and wilful, (i.e. intentional,) mis- 
 
appropriation of public property, specified in Paragraph 9, may be de- 
 

1099 lined to be the assuming to one's self, or assigning to another, of the 
  
ownership of such property, where the same is not entrusted to the party 

in a fiduciary capacity and the act is therefore not an embezzlement. Thus 
the offence is committed where a n  officer appropriates materials known by 
him to belong to the United States, or the labor of government employees, in 
erecting a building or constructing a carriage which is to be his own p r ~ p e r t y . ~ ~  
The appropriation, however, need not be for the party's own benefit, but may 
be resorted to for a friend or for the accommodation of a person interested 
with the officer in some business, &c. 

MISAPPLICATION. This offence is, strictly, distinguishable from the last 
 
In that i t  is  properly a n  appropriation not of the ow~ership of the property 
 
but of its use, and that, by the terms of the paragraph, i t  must be an a p  
  
propriation for the personal "benefit" of the offender; as- where an officer or 
 
soldier makes use without authority of animals, vehicles, tools, &c., of the 
  
government-whether or not specially entrusted to his c h a r g e f o r  the pur- 
 
poses of himself or his family." 
 

WRONGFUL SALE OR DISPOSITION. Under this designation are in
cluded sales, &c., such a s  are  made punishable by Arts. 16 and 17, a s  also 

any other unauthorized sale,lw or any unauthorized pledge, barter, ex
1100 change, loan, or gift, of public property.' The general and comprehensive 

term " wrongful disposition " includes also any appropriation or applica- 
tion of such property not embraced within the previous descriptions of offences 
in  this Paragraph. Thus i t  would include unauthorized applications of the 
possession or use of the property r o t  for the private purposes of the offender; 

m A  further rule of evidence, in regard to the form of showing a balance of account 
 
against a person charged with embezzlement of public money, is enacted in Sec. 5495, 
 
Rev. Sts. 
 

*See G. C. M. 0.29 of 1881;Do. 83 of 1886. I n  the lattez case it i s  charged t h a t  
a commissary sergeant did "knowingly and wilfully misappropriate and apply to  his 
own use certain subsistence stores." 

" G .  C. M. 0. 379 of 1865. Inmates of a National Home for Volunteers not being in 
the military service, clothing issued to them is not "furnished for the military service," 
and a n  indictment will not lie against a n  inmate under this statute for misapplying such 
clothing. U. S. v.  Murphy, 9 Fed., 26. 

I t  may be remarked tha t  a clear distinction of meaning between the terms "misap
propriate " and " rn<sap~ly," and between these and "embezzle," as  also "wrongfully 
dispose of;' is not stricfly observed in practice. I n  pleadings, drawn with no more than 
ordinary care, the same act is not unfrequently found described by several or even all of 
these terms in the same charge. Such irregularities, however, will not in general affect 
the validltg of o sentence where an offence of this class has been substantially proved 
and found. 

lWAs, tor example, a sale of condemned public property made by a quartermaster, In 
the absence of orders from the Department commander authorizing the same. G. C. 
&f\ 0.2 of 1878. 

Such transactions a r e  declared by Sec. 3748, Rev. Sts., to pass no title, but to 
render the article sold, &c., subject to seizure on the part  of the United States wherever 
found. ' 
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as, for example, the loaning by an officer or soldier to a civilian, (for his benefit 
exclusively,) of stores, tools, materials, &c., of the United States, with the 
understanding that  the same were to be returned.' All such dispositions of 
public property are  of course radically illegal for the reason that no executive 
officer, but Congress only, is  empowered under the Constitution, (Art. IV, Sec. 3 
5 2 , )  to dispose of property of the United States.' 

This term, wrongful disposition, however, like the designations of misap
propriation and misapplzcation which precede, is, in practice, not always em- 
ployed in a strict sense, and i t  would not be exceeding the privilege of military 
pleadings to charge as  a "wrongful disposition," under this Article, any illegal 
appropriation, diversion, or employment, knowingly made, of money or other 
property of the United States, not clearly constituting a larceny or embezzle- 
ment.' 

Defence ,  t c .  While an accidental, or sIight and temporary, application to 
personal use, or an unimportant though irregular disposition, of government 
property will not in  general be made the subject of a military charge, such 
application, &c., where material and continued, especially where so conspicuous 
as  to constitute an example prejudicial to the morale or discipline of the com- 
mand, may be a serious offence. And the fact that  the same is practiced gen- 

erally in a command, or is  sanctioned by the commanding officer, cannot 
1101 be accepted a s  a defence to the charge, though, a s  a circumstance to be 

considered in adjusting the measure of punishment, i t  may properly be 
admitted in  evidence. 

PARAG-RAPH 10. This paragraph makes punishable the purchasing, or 
receiving in pledge, of arms, clothing, stores, or other public property, from an 
officer or soldier who is without authority to sell or pledge the same. I t  is 
thus in a measure the complenient of the latter portion of the preceding para- 
graph, in  which is designated the offence of selling or  disposing of similar 
property. The act indicated is as  a ni i l i ta~y offence most rare;  a s  a civil 
offence, made punishable by Sec. 5438, Rev. Stats., it has been much more 
common. 

PUNISHMENT. The Article provides that  offenders, upon conviction, "shall 
be punished by fine or irnprisonntent, or by such other pu?zishmertt as  a wurt 
martial ma?/ adjudge." Such a court may therefore adjudge, in i t s  discretion, 
(subject to the existing law fixing the rnaoin~um of punishment,) either Ene 
or imprisonment or both, and either with or without other penalties such a s  
dismissal, discharge, reduction or forfeiture: or any one or more of these penal- 
ties without either fine o r  imprisonment. Where imprisonment or fine is im
posed, the court may properly consult, a s  indicating a reasonable measure of 
pnnishment, the provisions of Sec. 5438, Rev. Sts., prescribing penalties for 
civil offenders upon conviction of the same offences a s  those described in the 

See cases in  G. C. M. 0. 26 of 1869 ; Do. 18 of 1874. 
8 U. S. v. Nicoll, 1 Paine, C. C., 646. And see the cases of Loans, in large amounts, 

of lead and powder, made to  civilians, by the Ordnance Department of the Army, in 
1815-1817, specially reported upon and denounced as  illegal by a Committee of the House 
of Representatives. Am. S. P., Mil. Af., vol. 11, pp. 287, 425, 525. And compare Lear u. 
U. 	 S., 50 Fed., 65. 

4 See note, ante, as  to the absence, in  general practice, of a n  accurate discrimination 
in charging, &c., the offences of the clasB indicated in this Paragraph. Instances of 
embezzlement charged a s  " wrongful disposition " are  occasionally to be met with in  the 
G. 0. 

Wmbezzlement of military stores in  time of war may be a most serious offence. By 
a Resolution of Aw. 22, 1780, (3 Jour. Cong., 511.) this offence was made punishable 
with death. 
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See Opin. At. Gen., in Gen. Swaim's c a s e  
"Tytler, 212 ; O'Brien, 160. 
14 " An offlcer of the army * is bound 

At. Gen., 417.-'it is  said by De Hart, (p. 372 
expect, nor ought it to be expected of them, 
duct than what is sustained by the higher orc 
expected to preserve one which is in no degree 

16 Compare the definition of " gentleman " 
perial" Do. ; the " Standard " Do. 

1% See G. 0 .  30 of 1R52; Do. 29. Dept. of 1 

where a neglect of duty, charged under thiu A 
immoral and dishonornble or disreputable chnra 
the same. 

17 Chapter XIX-The Finding, p. 880. 
I =See 18 Opins. At. Gen., 117, dted port. 
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Article, or-in cases of the speciflc statutory embezalements-the provisions, a s  
to punishment, of the Sections defining the same. Where any considerable 
fine is adjudged, the court will do well to add an imprisonment until the h e  
be paid; this, with or without the limitation that the imprisonment shall not 
exceed a certain fixed number of years.' Where a dismissal is adjudged, the 
sentence, in a case of an offence involving fraud, should contain the direction 
in regard to the publication of the crime, punishment, &c., which is  prescribed 
by Art. 100.' 

EXTENT OF LIABILITY TO PROSECUTION UNDER THE 
1102 ARTICLE. The concluding provision of the Article, by which the juris

diction of courts-martial over offenders is continued until after their sepa
rarion, by dischurge or dismissal, from the military service, has  already--in the 
Chapter on Jurisdiction-been remarked upon a s  being of a t  least doubtful 
constitutionality, in that  it  subjects civilians to military arrest, trial and 
punishment. Enacted, (as  we have seen,) in  1863, with a special view to the 
status of the then existing war, i ts  application to the army in time of peace 
was probably not contemplated. Since 1865 the jurisdiction thus extended 
has been exercised in but few cases? 

That such exceptional authority and jurisdiction, if accepted as  legal, are  
still subject to the general limitation of the 103d Article, has also been pointed 
out in a previous Chapter.' 

XXVI. T H E  SIXTY-FIRST ARTICLE. 

[Conduct Unbecoming a n  Officer and a Gentleman.] 

"ABT.61. Ang o m e r  who i s  convicted of conduct unbecoming a n  oficer and a 
gentleman shall be dismissed from the service!' 

THE ORIGINBL ARTICLE. The corresponding provision, a s  it appeared 
In the Articles of 1775, was a s  follows :-" Whatsoezer commissioned oflcer shall 
be con&ted before a general court-martial of behaving i n  a scandalous, ilz

fa~tbousmmner, such as is  ~~nbecomingthe character of a n  oficey and a gen
tlemcvn, shall be discharged from the service." This language, which was taken 
from the then existing British Articles, was repeated in the code of 1776, and 
re-enacted in substantially identical terms in the revision of 1786. In the 
succeeding code of 1806, the Article flrst assumed i ts  present form, the words 

" scandalous " and " infamous " being omitted.'' 
1103 EFFECT OF THE PRESENT FORM. I t  is the effect of thia omiu

sion to extend materially the scope of the Article," and thus indeed to es-

a See ante, Chapter XX, p. 390. 
q Ante, Chapter XX,p. 407. 
Wee cases published in G. 0 .  16, Dept. of the Carolinas, 1866; Do. 13, Dept. of the 

louth, 1867 ; Do. 143, Navy Dept., 1869 ; G .  C. M. 0 .  16, (H. A.,) 1871 ; DO. 46, 46, 
Dept. of the East, 1893. The earlier cases were also few, the principal being those in 
G. C. M. 0 .  241 af 1864; Do. 48 of 1866; Q. 0 .  78, Dept. of the East, 1864; Do. 105, 
Dept. of the Mo, 1864. 

a Chapter XVI, p. 268. 
''That the conduct need no longer be acmdaloue or Qfamoue, see Q. 0 .  41 of 1862; 

DIQBST, 61. The term " scandalous conduct" is preserved in the article of the navd 
code, (Art. 8, first par.,) most nearly corresponding to our 6lst. The present cor
reaponding provision of the British law, (Army Act I 16,) is:-" Every offlcer who 
behaves in a scandalous manner, unbecoming the character of 'an offlcer and a gentle
man, shall on conviction by court-martial be cashiered."
" O'BVien, 160 ; 0. 0. 80 of 1862 ; DO. 29, Dept. of Cal., 1866; 0. C. M. 0. 69, Dept. of 

tbs Blast, 1870. 

http:"ABT.61
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statutory embe~~lements-the provisions, a s  
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nductv i s  preserved in the article of the raval 

corresponding to our 61st. The present cor- , 
w, (Army Act I 16,) is :-" Every ofacer who 
oming the character of an ofacer and a gentle- 
1 be cashiered." 
29, Dept. of Cal., 1866; 0. C. M. 0. 69, Dept. of 

t- 
MILITARY LAW AND PRECEDENTS. 711 

tablish a higher standard of character and conduct for officers of the army. 
As the Article now stands, it  is no longer essential, to expose an officer to dis
missal, that  his conduct a s  charged should be infamous either in  the legal or 
the colloquial sense;u nor is it  absolutely necessary, (though this will often 
be its effect,) that i t  scandalize the military service o r  the community. I t  is 
only required that i t  should be "unbecoming "-a comprehensive term includ
ing not only all  that is conveyed by the words " scandalous" and "infamous " 
but more." At the same time the origlnal phraseology is properly borne in 
mind a s  indicating that, to become the subject of a charge, the unbecoming 
conduct should be not slight but of a material and pronounced character. 

CONSTRUCTION. I n  order to determine what is "conduct unbecoming an 
officer and a gentleman," it will be desirable first to  define the two terms 
" unbecoming " and " gentleman." 

Unbecoming," a s  here employed, is understood to mean not merely inap
propriate or unsuitable, a s  being opposed to good taste o r  propriety or not con
sonant with usage, but morally unbefltting and unworthy. 

Gentleman." So, this term is belleyed to be used, not simply to designate 
a person of education, refinement and good breeding and manners, but to indi
cate such a gentleman a s  a n  officer of the army is expected to b e y  vie. a man 

of honor; that is to say, a man of high sense of justice, of a n  elevated 
1104 standard of morals and manners, and of a corresponding general 

deportment.= 

THE MISCONDUCT CONTElKPLATED. These terms being settled, i t  is 
next to be observed that the conduct had in view by the Article may not con
sist in conduct unbecoming an o@er only, or in  conduct unbecoming a gentle
numa only, but must in  every case be unbecoming the accused in both these 
characters a t  once. Acts indeed which a r e  discreditable to the officer can 
scarcely fail  to involve .the reputation of the individual a s  a gentleman; but 
there may be acts which, in  the estimate of a court-martial, may be unbecoming 
to a n  accused party in  the one capacity without being necessarily unbecoming 
to him in the other." We have seen '' that  to except, from a conviction upon a 
charge of " Conduct unbecoming a n  ofEcer and a gentleman," the words-" and 
a gentleman," and flnd the accused guilty of conduct unbecoming an officer 
only, would be quite unauthorized, the latter not being an offence specifically 
known to the military law. To constitute therefore the conduct here denounced, 
the act which forms the basis of the charge must have a double significance 
and effect. Though i t  need not amount to  n crime, it must offend so seriously 
against law, justice, morality or decorum a s  to expose to  disgrace, socially or 
a s  a man, the offender," and a t  the same time must be of such a nature or 

=See Opin. At. Gen., in Gen. Swaim'a c a s e G .  C. M. 0 .  19 of 1885; 18 Opins., 113. 
Tytler, 212 ; O'Brien, 160. 

1 4 "  An offlcer of the army * is  bound by the law to be a gentleman." 6 Opins. 
At. Gen., 417.-'ft is  said by De Hart. (p. 372,) that-" the military community cannot 
expect, nor ought it to be expected of them, to preserve a higher tone of moral con
duct than what is  sustained by the higher orders of society." But they may fairly be 
expected to preserve one which is  in no degree lower. See G. 0 .  41 of 1852, p. 5. 

16 Compare the definition of " gentleman " in the " Century " Dictionary, the. " Im
perial " Do. ; the " Standard " Do. 

l a  See G. 0 .  30 of 1852; Do. 29, Dept. of Cal., 1865; also Do. 8, War Dept., 1856, 
where a neglect of duty, charged under this Article, is  referred to as not being "of the 
immoral and dishonornble or disreputable character necessary to sustain a charge under ** 
the same. 

11 Chapter XIX-The Flnding, p. 380. 
=See 18 Opins. At. Gen., 117, dted port. 
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the army, as  discovered by the nature of the 
his worthiness, morally, to  remain in it afi 
is perhaps the most reliable test of his a1 
under this ~r t ic le ."  

GENERAL DEFINITION. " Conduct 1 

man"  may thus be defined to be:-Action ( 

which, in dishonoring or otherwise disgraci 
ously compromises his character and stauc 
behaviour in  an unofficial or private capacil 
ing the individual personally a s  a gentlemar 
a s  an officer and exhibits him a s  morally u 
honorable profession of arms. 

INSTANCES OF OFFENCES CHARGI 
definition above given is best illustrr 

1107 offences which, in practice, a s  indic: 

i have been charged and prosecuted 
follows :- 

Making false official reports, statement 
officers." 

Making false statements or representat 
affect their official action or liabilitg.zg W 

a n  officer in turning over to him public prc 
Making false or calumnious reports or : 

ing, (or other,) officer." 
Writing or publishing false or libellous 
Knowingly preferring false charges or 

hand means to undermine the reputation oj 

army, and, with this dew,  t o  provide for expl 
be guilty of such disgraceful or  scandalous off 
in these specifications;' (gross drunken condl 
public.) And see G. 0. 167, Dept. of Va. and 8 
also opinion of At. Gen. in Swaim's Case, G. C. 

zs Compare 18 Opins. At. Gen., 118. 
I t  is in  construing thia Article tha t  Hou 

cisions of courts-martial, when confirmed, shw 
do what is the opinion of military men, who sit 
charged under this Article,) in  a great measure 

28 G. 0. 22 of 1845; DO. 36, 42, of 1851; Dl 
1863 ; G. C. M. 0. 279 of 1864 ; Do. 166, 179, 
71, 74, of 1868 ; Do. 1, 5, 19, 20, 61, 62, 67, ' 
Do. 2, 20, of 1871; Do. 12, 13, 19, 35, of 1872 
of 1874 ; Do. 67, 84, 92, 104, of 1875 ; Do. 108 
38 of 1880; Do. 5, 11, of 1881; Do. 39 of 1882 
of 1886 : Do. 54 of 1888 ; Do. 40 of 1890 ; G. 0 

18G. C. M. 0. 251 of 1864 ; DO. 61, 73, of 186 
aoG. C. M. 0. 24 of 1868; Do. 5, 62, of 1869 
n G. C. M. 0. 27 of 1888. 
= G. C. M. 0. 80 of 1875 ; Do. 44 of 1878 ; 

Dist. W. Tenn., 1862; Do. 28, Dept of the Mo. 
88 G. 0. 9 of 1853 ; Do. lA 6, of 1856 ; G. C. 

of 1881; Do. 31 of 1889; Do. 8 of 1890: Do 
~ f e c e r  with perjury and procuring him to  be 

G. 0. 26 of 1835. And see Hough, 526 ; 
0. 18 of 1861, in  which a n  omcer was convict 
record the derelictions of his brother oacers ,  
under this Article, the finding was disappro 
could have no right to inquire into private re( 
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comlnitted under such circumstances as  to bring dishonor or disrepute upon the 
military profession which he represents.* 

1105 I t  is to be observed that  while the act charged will more usually have 
been committed in a military capacity, or have grown out of some 

military status or relation, i t  is by no means essential that this should have been 
its history.* It may equally well have originated in some private transaction 
of the party, (as  a member of civil society or a s  a man of business,) which, 
while impeaching his personal honor, has involved such notoriety or publicity, 
or led to such just complaint to superior military authority? a s  to have seri
ously compromised his character and position as an officer of the army and 
brought scandal or reproach upon the service." Of this description is that 
disregard of his pecuniary obligations by a n  officer which-as will presently be 
noted-may, under certain circumstances, properly become the subject of a 
charge under the present Article. But a charge founded upon a purely private 
transaction of a n  officer of the army is  not favored in military law, and unless 
clearly of the above compromising character should not be entertained.23 And 
if the act, though ungentlemanlike, be of a trifling character, involving no 
material prejudice to  individual rights, or offence against public morals o r  
decorum, it will not in  general properly be viewed a s  so affecting the reputation 
of the officer or the credit of the service a s  to be made the occasion of a prose
cution under the Article.% 

The quality, indeed, of the conduct intended to be stigmatized by this provi
sion of the code is, in  general terms, indicated by the fact that  a conviction 

of the same must necessarily entail the penalty of dismissal, The Article 
1106 in the fewest words declares that  a member of the army who misconducts 

himself a s  described is unworthy to abide in  the military service of the 
United state^.'^ The fitness therefore of the accused to hold a commission in 

leIt i s  not absolutely essential tha t  the act  or  conduct of the offender should be 
intrinsically dishonorable. I n  G. 0. 25, Dept. of the Mo., 1867, Gen. Hancock ob
serves :-" I t  is not to be considered tha t  the conduct of a n  ofecer should necessarily 
affect his honor to  make him subject to a charge laid under this Article. An officer may 
be guilty, in the heat of passion, of conduct properly so laid, without affecting his 
honor. * * Although dishonorable conduct i s  conduct unbecoming a n  officer and 
a gentleman, the converse of the proposition i s  not always true. And see G. 0. 3 of 
1856, cited in note ante, where the conduct is described as  "dishonorable or disrepu
table." Cases, however, in which conduct properly charged under this Article does not 
involve some dishonor, are  of rare occurrence. 

m D e  Hart, 373 ; O'Brien, 159-60 ; Runkle v. U. S., 19 Ct. Cl., 414, citing DIGEST. 
= A s  to complaints made to  the  War Department, see post. 
"Cited by the  U. S. Supreme Court, (Gray J.,) in Smith v .  Whitney, 116 U. S., 185.
" See Manual, 304. 
%The ac t  charged need not be of the " grossest" or  " basest" character, or' '&of 

such a nature as  to render the guilty party a moral and social outlaw." At the same 
time "mere indecorum" cannot properly form the basis of a charge under this Article. 
18 Opins. At. Gen., 117, 118. And see G. 0. 97, 111, Army of the Potomac, 1862; 
O'Brien, 159. 

Za''The retention of a member of the army, after a conviction of this derogatory 
nature, would not only be disreputable to  the character of the military society, but of 
no indirect tendency, from the force of example, to  contaminate the body of the society 
itself." Samuel, 645. Simmons. ( 8  158,) r&rS to the Article as  "essential to the 
high respectability and honorable character of the army, by providing for the removal 
from'it of ofacers who may be guilty " of the conduct denounced. And see O'Brien, 
169. I n  G. 0.111, Army of the Potomac, 1862, it is said by Gen. McClellan :-'I These 
words, (' conduct unbecoming,' &c.,) Imply something more than indecorum, and military 
men do not consider the  charge sustained unless the evidence shows the accused to  be 
one with whom his brother ofacers cannot associate without loss of self respect." In  
G. C. M. 0. 88, War Dept., 1874, i t  is observed, that-" the chief end and aim of thls 
Article i8 to  maintain a correct rule of gentlemanlike conduct among offlcers of the 
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Dishonorable neglect to discharge I: 
1111 Cruel punishment, or cruel, or undt 

"G. C. M. 0. 87 of 1866; Do. 22, 46 of 1871 
1874;  G. 0. 56, Dept. of Washington, 1863;  Do. 
No. Ca., 1864,-(cases of non-payment of sums 
enlisted men ;) G. C. M. 0. 68 of 1874--(case 0 
officer ;) G. C. M. 0. 17 of 1871; Do. 68 of 187 
(non-payments of depts due to post-traders ;) a1 
1 5  of 1870 ; Do. 22 of 1872 ; Do. 82 of 1874 ; Do 
70, of 1881 ; Do. 31 of 1887 ; Do. 3, 85, of 1891 ; 
53 of 1894 ; G. 0. 150, Navy Dept., 1870 ; G. C. 

And see English precedents of convictions 
1110 honorable disregard of indebtedness to n 

pp. 205, 223, 303, 510, 528, 614, 622, 69f 
I n  these cases, in general, the debt mas contra 

failure to pay characterized by deceit, evasion, 
&c., and the neglect to discharge the obligation, 
unconscionable period. Some such culpable a 
characterize the transaction to make i t  a prope 
failure to settle a private debt, (which may be 
fault,) cnnnot of course properly become the sub 
law. (See G. C. M. 0. 69, Dept. of the East, 11 
party to charges will be the effect of his conduct 
it be such as  to compromise not only the officer 
of the military profession,-if, in the words of G 
of the East, 1870, i t  "brings the service into 
country in the integrity and fidelity to their obl 
the Army,"-an offence within the pre'sent Art] 
ha7e been committed. And see further on this Sl 

1872;  DIGEST, 63. I n  G. C. M. 0. 70 of 1881, 
sideration was disapproved on the ground thl 

I conduct. 
I n  the recent case of Fletcher v .  U. S., 148 U 

a s  offences under Art. 61 consisted mainly in  the 
of debts promised to be paid a t  certain times o1 
in 26 Ct. Cl., 545-7,) the Supreme Court say-" 
of debts does not justify conviction of Conduct 
we think tha t  the specifications went further th  
the circumstances under which the debts were ( 

render the claimant amenable to  the charge. 
objected to  for insufficiency, and cannot properly 
sustaining the charge." And see remarks of Nc 
Claims, 26 Ct. Cl., 563. 

I n  February, 1872, the following was publis 
order of the Secretary of War : " The War E 
quests of creditors to compel payment of their 3 
may be a few instances where delay in maki 
large number of cases an evldent disposition a 
i s  not the province of the Secretary of War to  
power to  stop the debtor's pay, and thus compel 
plaints, coming so frequently from creditors, ci' 
be deplored, tha t  the high standard of honor 
caused the uniform to be respected and trusted 
While, therefore, those concerned should relieve 
such appeals, and the army from the  odium whl 
ing them, the Secretary now distinctly declares 
martinl, under the 61st Article of War, any of 
quiet such claims against h im;  and there a re  
commissions have been lost for ihis  offence." 
a Q. C. M. 0. 74 of 1868 ; Do. 1 3  of 1873 ; Da 

1880; Do. 61 of 1881, G. 0. 34, Army of t h  
I n  13 of 1873, where the only excuse for the  
was tha t  he was a n  incorrigible drunkard, t l  
apology Is wholly unavailing for the arbitrary 
unfortunate man. Indeed, his condition of he1 
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1108 Usirlg insulting and defamatory language, without justification, to  
another officer, or of him in the presence of other military persons, or 

behaving towards him in a n  otherwise grossly insulting manner.a' 
Opening and reading letters or comml~nicutions addressed to another officer.' 
Muking a violent assault without due cause upon another officer." 
Giving false testimony a s  a witness before a court-martial or board." At

tempting to suborn testimony to be given before a court-martial." 
Breach of trust, official, semi-official, or personal.' 

1109 Duplication of pay account^.^ 

G. 0. 41, 97, of 1835;  DO. 30 of 1852;  DO. 15, of 1860; Do. 146, 168, 183, 243. 
249, 310, 330, 380, of 1863, Do. 13, 33, 49, 69, 81, of 1864;  G. C. M. 0. 100, 149, of 
1864; Do. 425 of 1865;  Do. 1 of 1870, Do. 20 of 1871 ; Do. 4 of 1872;  Do. 9, 27, of 
1873;  Do. 11 of 1874;  Do. 127 of 1876;  Do. 41 of 1879;  Do. 3 f o f  1889;  G. 0. 73, 
Army of the Potomac, 1862 ;Do. 16, Mountain Dept., 1862 ;Do. 64, Dept. of Arizona, 1887. 

"G. 0. 15, Dept. & Army of the Tenn., 1864, G. C. M. 0. 177 of 1866. I n  Col. 
D'Utassy's case, (G. 0. 159 of 1863,) this offencc was charged under Art. 62. 

G. 0. 30 of 1852 ;Do. 249 of 1863 ;Do. 13, 47, 69, of 1864; G. C. M. 0. 197 of 1864 ; 
Do. 177 of 1866;  Do. 28, 68, of 1869;  Do. 42 of 1870;  Do. 29 of 1871 ; Do. 58 of 1873;  
Do. 88 of 1887 ; Do. 79, Dept. of the Platte, 1888. 

'G. 0. 37, Dept. of Kansas, 1864; G. C. M. 0. 1 3  of 3872, Do. 6 of 1873, James, 601. 
And see case in Do. 173 of. 1676, of a conviction for the  using of a false affidavit 
by a n  accused in connection with his address to  the  court. 

Sg G. 0. 69 of 1864. Conniving a t  the giving of false testimony G. C. M. 0. 27 of 1888. 
40 I n  a n  offlcial capaclt!~: G. B. M. 0. 81. 82 of 1868 ; Do. 45 of 1869 ;Do. 26 of 1871 ; 

Do. 36 of 1877-(cases of appropriating company savings ;) G. 0. 22 of 1845; G. C. M. 
0. 73 of 1869-(cases of appropriating the compnny fund;)  G. C. M. 0. 1 5  of 187& 
(case of appropriating savings of flour ration of enlisted men and post hospital, by a post 
treasurer ;) G. C. M. 0. 26 of 1871 ; Do. 52 of 1877-(cases of appropriating the post fund 
by a post treasurer;) G. C. M. 0. 52 of 1877-(case of appropriating a prison 
fund ; )  G. C. M. 0. 28 of 1870;  Do. 26 of 1871;  Do. 51  of 1875
(cases of approprinting extra-duty g a y  ;) G. C. M. 0. 26 of 1871 ; Do. 12 of 1872--(ap- 
propriation of money due contractors and' citizens ;) (:. C. M. 0. 18  of 1874-(appro
priation by an A. Q. M. of a check on a U. S. depositary ;) G. C. M. 0. 31 of 1869 ; DO. 25 
of 1871-(apprcpriation by an A. C. S. and a military atorekeeper of the proceeds of sales 
of public property ;) G. 0. 35, Dept. of No. Ca., 1865-(appropriation of captured cotton 
by the oflcer commanding the guard ;) G. C. M. 0. 376, 380, of 1864;  Do. 38 of 
1865-(nppropriation of bounty money by recruiting officers;) G. 0. 113, Dept. of the 
Gulf, 1865-(appropriation of soldiers' Pay by their captain, who hnd received it fo2 
them from the paymaster;) G. 0. 234 of 1863-(appropriation of money of deceased 
soldiers required to be sent to their heirs;) G. 0. 59 of 1864--(appropriation of prop
erty in  the charge of the  office* a s  provost marshal;) G. C. M. 0. 1 8  of 1879-(appro- 
printion of medicines and hospital stores by the surgeon in charge.) 

I n  a semi-offleiat or  personal eapadty: G. 0. 204 of 1863;  G. C. M. 0. 28 of 1870; 
a. 0. 39, Dept. of Va., 1863;  Do. 33 Dept. of NO. Ca., 1865-(appropriation of 
money received Prom soldiers for gafe-keeping, transmission, &c. ;) G. C. M. 0. 50 of 
1874--(appropriation of money belonging to an oacer's private mess;) G. C. M. 0. 
21 of 1869; Do. 50 of 1874-(approrpistion of money committed to  the oficer by 
civilians;) G. C. M. 0. 50 of 1883-(using for himself and family the provisions and 
property of his troop.) I n  a leading case of this c l a ~ s ,  in G. C. M. 0. 24, Dept. of 
the  East, 1878, of a n  omcer charged, under Art. 61, with failing to  account for a 
fund which had been raised for the erection of a soldier's monument, and entrusted to his 
charge, the finding was Guilty only of conduct to the prejudice of good order, &c. 
a This ofEence has already been referred to as  not unfrequently charged under Art. 60, 

when involving the presenting, &c., of a fraudulent claim for pay against the United 
States. I t  is peculiarly Properly charged under Art. 61 where individuals a re  swindled 
by the fraud of the officers. For  cases of convictions see the folfowing Orders :-d. C. M. 0. 
66, 64, of 1867;  Do. 61, 64, 72, of 1869;  Do. 11, 22, 23, 38, 43, of 1870; Do. 28, 31, 
of 1872; Do. 42, 57, of 1874 ; Do. 25, 60, 69, 104, of 1875 ; Do. 17, 37, 100, of 1876 ; 
Do. 46, 52, of 1877; Do. 40 of 1878;  Do. 32, 48, 62, of 1883;  Do. 8, 9, of 1884;  Do. 20, 
23, of 1885; DO. 52 of 1887; Do. 54 of 1888; Do. 20 of 1890 ; Do. 28 of 1892 ; Do. 8 of 
1893; Do. 37, Navy Dept., 1883. I n  25 of 1875, the accused i s  also convicted of selling 
his pay-rolls to  bona-flde purchasers af ter  his pay had been, to his knowledge, stopped 
by the Pay Depnrtment. I n  46 of 1877, the accused is also convicted of having twice 
sold and received value for hls mileage vouchers. 
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the company fund ; )  G. C. Y. 0. 1 5  of 1870- 

ltion of enlisted men and post hospital. by a post 
i2 of 1877-(cases of appropriating the post fund 
52 of 1877-(case of appropriating a prison 
D ;  Do. 26 of 1871;  Do. 51 of 1875- 
) G. C. M. 0. 26 of 1871; Do. 1 2  of 1872-(ap- 
nd' citizens;) (:. C. M. 0. 1 8  of 1874-(appro- 
J. S. depositary ;) G. C. M. 0. 31 of 1869;  Do. 25 
nd a military atorekeeper of the proceeds of sales 
qo. Ca., 1665-(appropriation of captured cotton 
I G. C. M. 0. 376, 380, of 1864;  Do. 38 of 
by recruiting officers ;) G. 0. 113, Dept. of the 
pay by their captain, who hnd received i t  fo: 
of 1863-(appropriation of lnoney of deceased 

rs  ;) G. 0. 59 of 1864--(appropriation of prop- 
,ost marshal;) G. C. M. 0. 1 3  of 1879-(appro- 
by the surgeon in charge.) 

1: G. 0. 204 of 1863;  G. C. M. 0. 28 of 1870;  
~3 Dept. of No. Ca., 1865-(appropriation of 
eeping, transmission, kc. ;) G. C. M. 0. 50 of 
ig  to a n  omcer's private mess;) G. C. M. 0. 
piation of money committed to  the officer by 
sing for himself and family the provisions and 
ase of this class, in  G. C. M. 0. 24, Dept. of 
under Art. 61, with failing to  account for a 
on of a soldier's monument, and entrusted to  his 
onduct to  the prejudice of good order, &c. 
d to a s  not unfrequently charged under Art. 60, 
a fraudulent claim for pay against the United 
d under Art. 61 where individuals a re  swindled 
onvictions see the folfowing Orders :-d. C. M. 0. 
3 ;  Do. 11, 22, 23, 38, 43, of 1870;  Do. 28, 31, 
iO, 59, 104, of 1875;  Do. 17, 37, 100, of 1876;  

32, 48, 62, of 1883 ; Do. 8, 9, of 1884 ; Do. 20, 
1888 ; DO. 20 of 1890 ; DO. 28 of 1892 ; Do. 8 of 
of 1875, the accused is also convicted of selling 
er his pay had been, to his knowledge, stopped 
, the accused is also convicted of having twice 
rouchera 
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Dishonorable neglect to discharge pecuniary obligation^.^ 
1111 Cruel punishment, or cruel, or unduly violent, treatment of soldier^.^ 

"G. C. M. 0. 87 of 1866 ; DO. 22, 46 of 1872; Do. 1 0  of 1873 ; Do. 25, 50, 68, of 
1874;  G. 0. 56, Dept. of Washington, 1863;  Do. 110, Id., 1864;  Do. 1, Dept. of Va. & 
No. Ca., 1664,-(cases of non-payment of sums borrowed from, or  otherwise due to, 
enlisted men;)  G. C. M. 0. 68 of 1874-(case of non-payment of a loan from another 
officer;) G. C. M. 0. 17 of 1871;  DO. 68 of 1874;  D6. 25 of 1875;  Do. 100 of 1 8 7 G  . 
(non-payments of depts due to post-traders;) also G. C. M. 0. 3, 55, 64, of 1869; Do. 
1 5  of 1870;  Do. 22 of 1872;  Do. 82 of 1874;  Do. 100 of 1876;  Do. 46 of 1877;  Do. 44, 
70, of 1881 ; Do. 31 of 1887 ; Do. 3, 85, of 1891 ; Do. 28 of 1892 ; Do. 106 of 1893 ; G. 0. 
53 of 1894; G. 0. 150, Navy Dept., 1870;  G. C. M. 0. 36, I d ,  1881;  Do. 24, Id., 1886. 

And see English precedents of convictions under a corresponding Article for dis
1110 honorable disregard of indebtedness to military persons or civilians, in James, 

pp. 205, 223, 303, 510, 528, 614, 622, 696;  also Hough, (P.) 234-5. 
In  these cases, in general, the debt was contracted under false representations, or the 

failure to pay characterized by deceit, evasion, false promises, denial of indebtedness, 
&c., and the neglect to discharge the obligation, a t  least in part,  was continued for a n  
unconscionable period. Some such culpable and dishonorable eircumstances s h ~ u l d  
characterize the transaction to make it a proper basis for a military charge. A mere 
failure to settle a private debt, (which may be more the result of misfortune than of 
fault,) cannot of course properly become the subject of trial and punishment at military 
law. (See G. C. M. 0. 69, Dept. of the East, 1881.) A test of the amenability of the 
party to charges will be the effect of his conduct upon the reputatlon of the service. If 
i t  be such as  to compromise not only the officer personally but also the honor or  credit 
of the military profession,-if, in  the words of Gen. McDowell, in G. C. M. 0. 113, Dept. 
of the East, 1670, i t  "brings the service into disrepute by lowering the faith.of the 
country in the integrity and ildelity to their obligations, of the commissioned officers of 
the Army,"-an offence within the pre'sent Article will in general properly be held to 
ha-ie been committed. And see further on this subject, G. C. M. 0. 49, Dept. of the East, 
1872;  DIGEST, 63. I n  G. C. M. 0. 70 of 1881, a conviction of the offence under con
sideration was disapproved on the ground tha t  there was no fraud in the offlcer's 
conduct. 

In  the recent case of Fletcher v .  U. S., 148 U. S. 84, where most of the acts charged 
as oftences under Art. 61 consisted mainly in  the continued non-payment, for long periods, 
of debts promised to be paid a t  certain times or speedily, (see the specifications in  full 
in  26 Ct. Cl., 545-7,) the Supreme Court sag-" While i t  is argued tha t  the non-payment 
of debts does not justify conviction of Conduct unbecoming a n  officer and a gentleman, 
we think tha t  the specifications went further than that, and contained the element tha t  
the circumstances under which the debts were contracted and not  paid were such a s  to  
render the claimant amenable to the charge. The specifications were not 
objected to for insufficiency,and cannot properly be held to be, on their face, incapable of 
sustaining the charge." And see remarks of Nott, J., in the same case in the Court of 
Claims, 26 Ct. Cl., 563. 

I n  February, 1872, the following was published a s  a Circular to the Army, by the 
order of the  Secretary of War :  "The War Department is frequently annoyed by re
quests of creditors to compel payment of their just dues by officers of the army. There 
may be a few instances where delay in making payment is unavoidable. But in  a 
large number of oases an evident disposition appears to evade payment alogether. It 
is not the province Of the Secretary of War to  adjudge such claims, nor is i t  within his 
power to  stop the debtor's pay, and thus compel him to satisfy the  claim. But  such com
plaints, coming so frequently from creditors, civil and military, betray a fact greatly to 
be deplored, tha t  the high standard of honor in  such matters, which in former years 
caused the uniform to  be respected and trusted without question, has  become impaired. 
While, therefore, those concerned should relieve the  Department from the mortification of 
such appeals, and the army from the  odium which must attach to  the necessity for mak
ing them, the Secretary now distinctly declares his intention to  bring to  trial by court-
martial, under the 61st Article of War, any officer, who, after due notice, shall fail to  
quiet such claims against him; and there a re  not wanting on record instances where 
commissions have been lost for ibis ogence." 

Q. C. M. 0. 74 of 1868 ; Do. 1 3  of 1873 ; DO. 23 of 1874 ; Do. 114 of 1875 ;Do. 36 of 
1880; Do. 61 of 1881, G. 0. 34, Army of the Potomac, 1862. And see Hough, 536. 
I n  13  of 1873, where the only excuse for the ill-treatment by the officer of the soldier 
was tha t  be was a n  incorrigible drunkard, the reviewing authority remarks:-"Tms 
apology is wholly unavai lbg for the arbitrary and cruel punishment inflicted upon this  
unfortunate man. Indeed, his condition of helpless drunkenness a t  the time of the vio
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1113 Drunkenness of a gross character o 
1114 tary inferiors, or characterized by son 

disgraceful exhibition of himself by th 

tha t  it was for the use of the regiment-I-Iougk 
to a promissory note payable to a citizen-James 
vouchers for reward for arrest of deserters 01 

not be paid for some time, and thereupon buyln 
face and collecting and appropriating the full an 
torting money from citizens-G. 0. 16, Mpunta 
a public horse by falsely representillg it t o  be I 
1865; Do. 100 of 1867 : Attempting to sell to anol 
6 of 1865; Do. 46 af 1870: Attempting to pass 
by an assumed name--C;. 0. 5, Army of the Pot01 
ofticer of the provost guard, on being arrested-( 
Falsely availing himself of a leave of absence 11 

of 1863: Altering, so as  to extend, a leave of ab 
land, 1869 ; Denying that  he was a n  officer of the 
on a n  expired leaye--G. 0. 249 of 1863: By fa1 
of certain personal effects of another officer, a1 
the payment of' a bill for board-G. C. M. 0. 
other o5cers-G. 0. 11 of 1849; Do. 6 of 181 
of a violation or' this Article in conspirihg to  i1 
winning from him upwards of el500 :) Cheating 
G. 0. 26, Dept. of the South, 1862: " Displayi~ 
Becoming, as  quartermaster, cmroptly interest6 
large sums as  part  of the proceeds-G. C. M. 0. 5' 
of a false voucher for an amount greater than wa 
balance-G. C. M. 0. 31 of 1869 : Taking mone3 
their appointment-& C. M. 0. 303 of 1865: 
acting id complicity with, substitute brokers-( 
substitutes for drafted men for a compensation- 
10, Dept. of t@'e Susquehanna, 1864: Taking 
picket line---G. 0. 48, Dept. of the Gulf, 1863: ! 
within the line--G. 0. 9,.Dept. of fra., 1863 : Ri 
appointment of a person as  lieutenant in  the 
colonel-G. 0. 33, Dept. of No. Ca., 1865: Offe 
ferior officers in consideration of their not pres 
Making a corrupt proposition to a quartermaste 
to keep and usc a public horse a s  his privatl 
Secretly proposing to  a civiliall to j o h  in a tra! 
to  be furnished by the U. S. to the States-G. 
sideration of services rendered .in procuring thr 
Academy-G. 0. 156, Navy Dept., 1870: Corru] 
procuring a contract for transportation Of troop, 
company-G. C. M. 0. 9 of 1879. And see ot 
27, 28, of 1892; Do. 7, Dept. of the Columbia, 
People v. Porter, 3 N. Y. S., 35, (50 Hun., 161). 

47 See cases of convictions in the following Orc 
Do. 1 of 1847; Do. 35, 52, 156, 187, 199, 261, 
G. C. M. 0. 100, 109, 114, of 1864; Do. 240, 472, 
35, 43, 58, 59, of 1867; Do. 22. 45, 49, 62, of 
1869; Do. 6, 10, 15, 28, 53, of 1870; Do. 13 ol 
of 1873; Do. 41, 82, 38, of 1874; Do. 9, 33, 34, 
61, 75, of 1877; Do. 12, 39, 53, of 1878; Do. 5! 
59, 63, of 1881; Do. 49 of 1883; Do. 1 6  of 181 
the Potomac, 1861 ; Do. 17, 81, Id., 1862 ; Do. 4, 
1863; Do. 97, Id., 1864; Do. 175, Dept. of the 
Ca., 1863; Do. 54, Id., 1864. And see Hongh, 63 
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pointed out in G. 0. 97 & 111, Army of the  P 
nearly all were of a gross character: most of 
of public resort, a s  on the strect, in hotels, " sr 
of military persons at the officer's post or 
nggravation. 
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Demeaning of hlmself by an officer with soldiers or military inferiors." 
1112 ~ b u s eof authority over soldiers by frauds or exactions practised upon 

them, or by requiring or influencing them to do illegal acts.'5 
Acts of fraud or gross falsity, cheats, or other corrupt conduct not incIuded 

under former heads." 

lent assault upon him by accused must be regarded rather as an aggravation of the 
latter's offence." I n  a case in G. 0. 20 of 1826,a n  o5eer  is convicted under this Article 
for  striking with his fists and a cowhide a female camp-follower ; in  G. C. M. 0. 48. 
Dept. of the Mo., 1884, for assaulting and beating a mess-servant. 

U A s  by drinking and carousing, or other drunken conduct, with them;-see cases in 
G. 0. 199, 209, of 1863 ; Do. 72 of 1864 ; G. C. M. 0. 472 of 1865 ; Do. 37, 53, 60, of 
1869; Do. 114 of 1875; Do. 34, 39, of 1877; G. 0. 4, Army of the Potomac, 1863; 
James, 369: BY gambling with them;---see G. 0. of Dec. 10, 1812, (pitching dollars for 
money ;) Do. 1 of 1847 ; Do. 234 of 1863 ; G. C. M. 0. 93 of 1875 ; G. 0. 39, Army of 
the Potomac, 1861 ; Do. 26, Id., 1862;Do. 34, Id., 1862, (while oEcer of the  guard, with 
soldiers of the guard;)  Do. 47,Dept. of Washington, 1.863; Do. 112, Dept. of the Mo., 
1863;Do. 15,Dept. & Army of the Tenn., 1864, (while o5-cer of the day ;) Do. 25, Dept. 
of the South, 1862;Do. 16,Mountain Dept., 1862;Do. 22, Dept. of the Gulf, 1863;Do. 
149,Id., 1864 ; DO. 29,Dept. of NO. Ca., 1865 ; Do. 14,Dept. of Ky., 1865 : By indecently 
or unbecomingly. familiar association or  dealing with them, or indecent conduct in  their 
presence;-see G. 0. 10 of 1825;G. C. M. 0. 665 of 1865;Do. 43, 61, of 1867;Do. 84 
of 1875 ;DO. 173 of 1876 ; G. 0. 49,Dept. of Washington, 1863. 

I n  some early cases reported by James, (see pp. 206, 234,) ofilcers were convicted of 
unbecoming conduct in  associating on familiar terms with uersons of inierinr snrinl 

---.--.- -...-. 
rank,-as, (in a case of a lieutenant and an ensign,) with " a  journeyman baker and 
a tinmin's apprentice." 

I n  this connection may be noted a class of cases, belonging mostly to the past, of o5cers  
charged with a violation of this Article in  pusillanimously submitting to public insult 
or chastisement by inferiors or others, without taking any measures to vindicate tdem- 
selves. See instances in  James, 345, 654, 759, 762, 769 ; also In re Poe, 5 B. & Ad., 
681. 	Similar cases ih  our service are  found chiefly in  G. 0. between 1809 and 1812; 
of which the cases in G. 0. of Jany. 2, 1810, Jany. 10, 1811, and March 18, 1811, were 
convictions. I n  a later case of this nature, published in G. 0. 25, Dept, of Cal., 1871, 
the accused was acquitted. And see a recent marked case in G. C. M. 0. 8, (8.A.,) 
1890. 

"As of defrauding soldiers of portions of their bounty money by false representa- 
tibns and pretences-G. C. M. 0. 232, 519, of 1865: By paying a debt to a soldier by 
palming olP property upon him of much less value, by means of false representations a s  to  
i ts  wrth-G. 0. 234 of 186.3: By exacting from soldiers excessive usurious interest, 
(25 per cent.,) on loans made to them-G. 0. of Dec. 24, 1811: By exacting from soldiers 
double the amount, a t  the next pay day, f m  sums of money previously loaned-G. 0. 
4, Dept. of the 	Gulf, 	1866; DIG~~T, a sergeant to  report him64: By ordering 	 ( the 

+ 	 accused) present when absent-G. 0. 94 of 1863: By directing a soldier to make a 
false atatement to another oftlcer in regard to action of the accused--4. C. M. 0. 5 of 
1872: By employing soldiers to perform work for his private benefit-G. 0. 72 of 1836: 
By causing soldiers to furnish their labor to a civilian in payment of a debt due the 
latter by the eccused-G. 0. 71 of 1822: By inducing soldiers illegally to s i a e  private 
property for his 'personal use, in time of war-G. 0. 249 of 1863: By conspiring with 
soldiers to elPect sales of public property to civilians, for personal gain and to the  
fraud of the United States-G. C. M. 0. 58 of 1868: By causing a non-commissioned 
o5cer  to make a false guard report, in  order to  relieve him ( the o5cer) from an impu- 
tation of neglect of duty-G. C. M. 0. 38 of 1880. 

'As drawing forage for two private horses when not entitled to  draw for any-
G. 0. 22, Dept. of the Northwest, 1865: Drawing rations for his wife and daughters 
a s  laundresses-G. 0. 183 of 1863: Falsely entering on muster-rolls the names of men 
a s  enlisted by him, . a d  causing them to  be personated by other persons a t  the muster- 
in-G. 0. 184 of 1863: As A. C. s., fraudulently overcharging o5cers and soldiers for 

\ 	 commis$ary stores with intent to  misappropriate the accruing profits-G. C. M. 0. 2 
of 1871 : As Same, using false scales in issuing stores-G. 0. 2, Dept. of the Pacific, 
1884: As Same, giving to a company commander, fo r  the amount of the company 
savings, a check on a bank where he had no funds-a. C. M. 0. 61 of 1869: Obtaining 
money from civilians, and hoard ~t R hotel, by giving such checks-G. C. M. 0. 104 
of 1875; DO. 43 of 1870; G. 0. 16, Div. of Paciflc, 1866: Obtaining sums of money 
from citizens by transferring to  them forged paymasters' checks on the Ast. Treasurer- 
G. 0. 18,Dept. of the East, 1865 : Obtaining money from a banker by falsely representing 
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1113 Drunkenness of a gross character committed in the presence of mill- 
1114 tary inferiors, or characterized by some peculiarly shameful conduct or 

disgraceful exhibition of himself hy the accused." 

tha t  i t  was for the use of the regiment-Hough, 540: Falsely denying his signature 
to a promissory note payable to a citizen-James, 360 : Refusing to approve a citizen's 
vouchers for  reward for arrest of deserters on the false ground' tha t  they could 
not be paid for some time, and thereupon buying them up for  much less than their 
tace and collecting and appropriating the full aniounts-G. C. M. 0. 71 of 1867: Ex
torting money from citizens-G. 0. 16, Mpuntain Dept., 1862: Selling to an officer 
a public horse by falsely representing it to  be private property-G. C. M. 0. 493 of 
1865 ; Do. 100 of 1867 ' Attempting to sell to another officer a public horse-G. C. M. 0. 
G of 1865; Do. 46 af 1870: Attempting to pass the guards with a forged pass and 
by an assumed name--Ci. 0. 5, Army of the Potomac, 1863: Giving a false name to  a n  
otlicer of the provost guard, on being arrested-G. 0. 3, Army of the Potomnc, 1862: 
Falsely availing himself of a leave of absenre intenaed for another officer-G. 0. 234 
of 1863:Alterinx, so as  to extend, a leave of absence-G. 0. 49, Dept. of the Cumber- 
land, 1869. Denying that  he was an officer of the army, when absent from his regiment 
on a n  expired leaxe-G. 0. 249 of 1863: By false representations retaining possession 
of certain personal effects of another officer, and pledging the same a s  securlty for  
the payment of' a bill for board-G. C. M. 0. 20 of 1868: Cheating a t  cards with 
other officers-G. 0. 11 of 1849; Do. 6 of 1856: (And see case in James, p. 744, 
of a violation of this Article in conspiring to involve a young lord in deep play, and 
winning from him upwards of $1500 :) Cheating a soldier of three dollars a t  cards-
G. 0. 25, Dept. of the South, 1862: "Displaying a want of veracity "-James, 397: 
Becoming, as  quartermaster, cmrnptly interested in public contracts, and receiving 
large sums as  part  of the proceeds-G. C. M. 0. 57 of 1870: Paying a contractor the face 
of a false voucher for an amount greater thnn was due, and receiving back from him the 
balance-G. C. M. 0. 31 of 1869: Taking money from substitute agents for  approving 
their appointment-G. C. M. 0. 303 of 1865: Taking brlbes from, and aiding and 
acting in complicity with, substitute brokers-G. C. Y. 0. 565 of 1865: Furnishing 
substitutes for drafted men for a compensation-G. 0. 17, Dept. of the East, 1864;Do. 
10, Dept. of the Susquehanna, 1864: Taking bribes to  allow civilians to pass the 
picket line---G. 0. 48,Dept. of the Gulf, 1863: The same, to allox them to pass goods 
within the line-G. 0. 9, Dept of Va., 1863: Receiving money in consideration for the 
appointment of a pprson as  lieutenant in  the reglment in which the accused was 
colonel-G. 0. 33, Dept. of No. Ca., 1865: Offering money and promotion to t a o  in
ferior officers in consideration of their not pressing charges against the accused-Id: 
Making a corrnpt proposition to a quartermaster to  induce him to  permit the accused 
to  keep and usc a public horse as  his private property-G. C. M. 0. 54 of 1873: 
Secretly proposing to a civilian to j o b  in a transaction for making a profit upon arms 
to  be furnished by the U. S. to the  States-G. a.5 of 1856: Paying money in con
sideration of services rendered in procuring the appointment of his son to the Naval 
Academy-G. 0. 156, Navy Dept., 1870: Corruptly soliciting and receiving money for 
procuring a contract for transportation of troops to be awarded to  a certain steamshlp 
company-G. C. M. 0. 9 of 1879. And see other more recent cases in G. C. M. 0. 
27, 28, of 1892; Do. 7, Dept. of the Columbia, 1890; Do. 42, Dept. of the East, 1891; 
People u. Porter, 3 N. Y. S.,35, (50 Hun., 161). 

47 See cases of convictions i c  the following Orders :-G. 0. 72 of 1836 ; Do. 6 of 1840 ; 
DO. 1 of 1847; Do. 35, 52, 156, 187, 199, 261, 380, of 1863; DO. 36, 64, 72, of 1864; 
G. C. M.0. 100, 109, 114, of 1864;Do. 240, 472, 599, of 1865 ; Do. 15 of 1866;Do. 3, 5, 
35, 43, 58, 59, of 1867; Do. 22 45, 49, 62, of 1868; Do. 4, 23, 27, 37, 48, 53, 60, of 
1869 ; Do. 6, 10, 15, 28, 53, of 1870 ; DO. 13 of 1871 ; Do. 4, 30, of 1872; Do. 21, 43, 
of 1873;Do. 41, 82, 28, of 1874; DO. 9, 33, 34, 58, 84, of 1875; DO. 39, 46, 55, 57, 58, 
61, 75, of 1877;Do. 32, 39, 53, of 1878;Do. 59 of 1879; Do. 42, 50, of 1880;Do. 32, 
59, 63, of 1881 ; Do. 49 of 1883; Do. 16 of 1888; Do. 106 of 1893; G. 0. 4, Army of 
the Potomac, 1861 ; DO. 17, 81, Id., 1862;Do. 4, Id., 1863;Do. 52,Dept. of Waspington, 
1863; Do. 97, Id., 1864; Do. 175, Dept. of the Ohio, 1863; Do. 57, Dept. of Va. & No. 
C a ,  1863;Do. 54, Id., 1864. And see Hongh, 634;James, 106, 119, 250; DIGEST.62, 63. 

That  a mere act  of drunkenness, unaccompanied by any unseemly behavior, vio
lence or disorder, mould not, in general, properly be charged un ie r  this  Article, is 
pointed out in G. 0. 97 & 111, Army of the  Potomac, 1862. Of the cases above cited 
nearly all were of a gross character; most of the offences being committed in places 
of public resort, a s  on the street, in  hotels, " saloons," theatres, &c., or in the presence 
of military persons a t  the officer's post or station, and under elrcumstances of 
nggravation. 

http:DIGEST.62
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.I Hough, 504-5, 533-4 ; James, 85, 203, 727. 
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Drunkenness, or indulgence in intoxicating liquor, after a formal pledge 
given to a commanding officer to abstain from such indulgence." 

Engaging in unseemly altercations or broils with military persons or civilians, 
breaches of the peace, or other disorderly or violent conduct of a disreputable 

character in public." 
1115 Defiance of, or gross disrespect toward, the civil authorities." 

Doing wanton injury to the property of civilians.= 
Open ill treatment of his wife.'= Obtaining or attempting to obtain a divorce 

through fraud, 
Offending against good morals, in violation of the local law or of public 

decency and propriety.* 
Commission of felony or crime.= 

a The " pledge " is properly in writing and is generally expressed to be " on honor." 
It commonly recites tha t  it is given in consideration of having charges for previous 
nets of drunkennees withdrawn or  suspended, or of being released f ~ o m  an arrest, im- 
posed with a view to  trial upon such charges. See instances of these pledges and of 
convictions of this offence in the following Orders :-4.C. M. 0. 3 of 1867;Do. 9, 49, 
of 1868 ; Do. 23 of 1869 ; Do. 13, 28, of 1871 ; Do. 53 of 1873 ; Do. 73 of 1874 ; Do. 6, 
21, 55, 58, 67, 103, of 1875;Do. 5, 24, 164, of 1876; Do. 30, 47, of 1878;Do. 36, 44, 
74, of 1877.; Do. 42, 62, of 1880; Do. 3 of 1881; Do. 49 of 1883; Do. 79 of 1891 ; Do. 
124,Dept. of Cal., 1885;Do. 31, Navy Dept., 1882;Do. 18, Id., 1885; G. 0. 161, Dept. 
of Washington, 1865. And see case of ronviction, in G. C. M. 0. 63 of 1876, where the 
pledge violated was "on  honor a s  a n  offlcer and n gentleman" not to enter a gambling 
saloon or gamble, nnd wad given on obtaining from the commander a suspension of 
action upon a pendiug charge preferred for a violation of a previous similnr pledge. 

"See cases in G. 0. 20 ~f 1859;G. C. M. 0. 599 of 1865;Do. 179 of 1866; Do. 5 
of 1867;Do. 22 of 1868 ; Do. 4, 23, of 1869 ; Do. 6 of 1870;Do. 30 of 1872 ; Do. 58, 84, 
of 1875;Do. 64 of 1877; Do. 88 of 1887; G. 0. 14, Dept. of the Mo., 1862;Do. 57, 
Dept. of Va. & No. Ca., 1863;Do. 54, Id., 1864;Do. 11, Dept. of Miss., 1866; Hough, 
509, 542; James, 305, 574, 689. 

"See case of grossly disrespectful and insulting conduct toward a judge of the U. S. 
Dist. Court, in G. 0. 22 of 1845. Also case of aggravated interference with, and re
sistance of, police offlcers engaged in the proper discharge of their duty, in G. C. M. 0. 
103 of 1866;also case of public nssault upon a Governor of a State. G. C. M. 0. 31 of 
1889. 

6' See case in G. 0. 111,Dept. of Washington, 1864. 
See cases of assaulting and abusing of hts wife by an offlcer a t  a military post, in  

G. 	C. M. 0. 17 of 1871;Do. 63 of 1881;G.0. 1,Dept. of Miss., 1866;DIGEST,64. 
sa DICIEST,65;G. C. M. 0. 79,Dept. of the Platte, 1886. 
"As by abandonment of legal wife and committing ofnbigamy-G. C. M. 0. 14 of 1879; 

DIGHIST,67. Introducing in camp, or a t  post, kc., and passing off a s  his wife, a woman 
who was not such-G. C. M. 0. 265 of 1864 ; James, 696 : Violent or insulting language 
or behavior to, or indecent assault upon, a respectable woman-G. C. M. 0. 249 of 1863; 
Do. 35 of 1867; DO. 21 of 1869 ; no. 13 of 1871;Do. 12 of 1874; Do. 33 of 1875; Do. 88 
of 1887; Do. 24,Dept. of Dakota, 1886; G. 0.52, Dept. of Washington, 1863 ; Do. 52, 
Middle Dept., 1863. And see G .  C. M. 0. 15 of 1871 : Public association or gross conduct 
with notorious prostitutes-G. 0. 187, 380, of 1863;G. C. M. 0. 74, 92, of 1867;Do. 33, 
46,of 1870;Do. 88 of 3874;DO. 46 of 1877;Do. 61 of 1880;Do. 6,Dept. of the Mo., 
1885; !I.0. 17, Army of the Potomac, 1862;Do. 14,Dept. of the Ohio, 1863;Do. 19, 
Dept. of the Gulf, 1863: Frequenting houses of ill fame in uniform-G. 0. 74 of 1864; 
Q. C. M. 0. 88 of 1874;Do. 13 of 1879 ; G. 0. 11,Dept. of Miss., 1866: Visiting gam- 
bling houses and gambling, in uniform-G. C. M. 0. 34 of 1880: Unauthorized intrusion 
a t  night upon the privacy of an offleer's family-G. C. M. 0. 20 of 1880. 

*Tha t  an offlcer was properly chargeable under this Article for a felonious homicide, 
or  other crime punish~ble by the laws of the Innd, was held by the Attorney General in 
Steiner's case, in 6 Opins., 415, and in a case in G. C. M. 0. 28 of 1873,a murder of a 
civilian by a n  oflcer was charged as  a military offence under Art. 61, and the convic- 
tion of the accused and his sentence of dismissal were npproved by the President, Simi
larly offlcers have been charged and tried under this Article for stealing from other 
offlrers, (G. 0. 4 of 1864;G. C. Ed. 0. 149 of 1864; Do. 23, 164, of 1865 ;) stealing from 
citisens, (0 .  0. 240 of 1863 ;) receiving from soldiers, and keeping property known to  bc 
stolen, (Q. 0. 204 of 1863;Do. 36 of 1864;)robbery, (Q. 0.6,Dept. of Hy., 1865.) 
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1116 SCOPE OF T H E  ARTICLE AS DISTINGUISHED FRODI ART. 62. 
It is to be remarked that while Art. 62 is intended to cover only offences 

not cognizable under the other Articles, Art. 61 embraces offences made punish- 
able by any other Article, provided such offences be characterized in their com- 
mission by circumstances so dishonorable or disgraceful as  to bring them within 
the definition of " conduct unbecoming an officer and a gentleman." Thus while 
the conduct involved in some of the more strictly military offences, such as  
desertion or mutiny, could scarcely properly become chargeable under this 
Article, there are many other offences punishable in the code, such a s  the 
making of false musters, certificates or returns, together with embezzlement 
and other offences set forth in Art. 60, which, under certain circumstances, 
would very properly be presented under both Articles-Art. 61 and the specific 
ArtJcle in which the act is described or named. But unless such act clearly 
and directly compromises the individual as  a gentleman a s  well a s  in his mili- 
tary capacity, the charge of " Conduct unbecoming," &c., should be omitted. 

PROCEDURE-Charge. The affence not being described in the Article ex- 
cept merely by its technical name, the general rule that the constituents of the 
~ffence should be fully averred in the specification, applies with peculiar force 
to this charge." An act which perhaps would not fall within the description of 
this Article, if concealed or private, may become properly chargeable thereunder 
if committed in the presence of enlisted men or other military inferiors, or in 
a public place, or even in uniform. Where so characterized the fact should be 
specifically stated. So, the purpose or motive of the accused in the conduct 
complained of should be set forth wherever i t  is his animus which has rendered 
his alleged acts unbecoming, &c. 

A charge under this Article, involving a s  it  does an imputation of disgraceful 
or dishonorable conduct, and entailing, upon conviction, the penalty of dis

missal, should not wantonly be preferred."' An officer carelessly making 
1117 this accusation against another renders himself liable to have his action 

severely animadverted upon by the court or reviewing authority, or, in a 
proper case, to be himself brought to trial for initiating a causeless and in- 
jurious prosecution." 

Finding. That the accused, under the charge of "conduit unbecoming an 
officer and a gentleman," may, where the evidence falls short of establishing 
the specific offence but shows the commission of a disorder or neglect, be found 
by the court "Not Guilty" but " Guilty of Conduct to the prejudice of good 
order and military discipline "-has been fully set forth in  the Chapter on the 
Finding." 

An acquittal upder this charge, (affecting as  i t  does the honor of the accused,) 
is one which it  may be especially proper to make " honorable" in terms.' Here 
also, where the charge has been clearly malicious or wantonly preferred, i t  will 
be especially fitting for the court to characterize it accordingly in. connection 
with the acquittaLm 

Sentence. The Article makes mandatory the sentence of dismissal upon 
conviction. This injuction is construed to mean not only that dismissal must 
in  every case be adjudged, but that  no other punishment may be adjudged in 
connection with it. The Article being thus exclusive, a sentence under it, which 

M Samuel, 646; Tytler, 212,O'Brien, 160,G.0. 111,Army of the Potomac, 1862. 
61 See remarks of Gen. Meade in G. C. M. 0. 45,Army of the  Potomac, 1864. 

Hough, 505, 533. 
Chapter XIX,p. 383. 
Hough, 504. As was done in Gen. Swnln's second case, in G. C. M. 0.20 of 1885, 

aHough, 504-5, 533-4 ; James, 35, 203, 727. 
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assumes to impose any other penalty in  addition to dismissal, is, as  to such 
additional penalty, invalid and inoperadve, and will properly be, so far,  dis- 
approved. 

The penalty being thus imperative, the court, where an offence duly charged 
under the  Article is fully established, cannot properly evade i t s  responsibility 
as  to the sentence by finding the accused guilty only of "Conduct to the 
prejudice of good order and military disci3line," and affixing a lighter pun- 

ishment. I t  must find according to the testimony and attach the statu- 
1118 tory sentence, those members who consider this too severe joining, if 

desired, in a recommendatiola for c o r n m u t a t i ~ n . ~ ~  

XXVII. T H E  SIXTY-SECOND ARTICLE. 

"ART.62. All mimes not capital, and all disorders amd neglects, which oflcers 
and soldiers may be guilty of, to the prejudice of good order and military dis- 
cipline, though not mentioned in the foregoing articles of war, are  to be taken 
cognizance of by a general, o~ a regimental, garrison, or field-oflcers' court-
martial, according to the natu7'e and degree of the offence, amd punished a t  the 
discretion of such court." 

GENERAL PURPOSE AND USE. This provision, taken originally from 
the British military law,@ was in substance incorporated in our first code of 
1775, and has similarly appeared in each subsequent issue of our Articles of 
war." As will be illustrated in  construing its separate terms, its evident pur- 
pose was to provide for the trial and punishment of any and all military 
offences not expressly made cognizable by courts-martial in  the other and more 
specific Articles, and thus to prevent the possibility of a failure of justice in 
the army.0B In  practice, the greater number of the charges that  are  preferred 
against soldiers, and a large proportion of those preferred against officers, a re  

based upon this, the "general " article of the code. Wherever the 
1119 offence committed is one not certainly, or fully, designated or described 

in some other particular Article, or where, though so designated, no 
punishment is assigned for its commission, or where it  is doubtful under which 
of two or more Articles the offender should be  prosecuted, recourse is  had to 
this comprehensive and serviceable provision as  the authority and foundation 
for tne charges and proceedings." 

e2 See G. C. M. 0. 396 of 1865. 
""The law in this case affixes the punishment, and i t  i s  the province of the revising 

power, and not tha t  of the court, to mitigate it according to circumstances." G. 0. 41 
of 1852. 

@ I n  the Articles of the Earl  of Essex, (1642,) the  form is-"All other faults, dis- 
orders and offences, not mentianed in these Articles, shall be punished according to the 
general customs and laws of war." I n  Art. 64 of the Code of James I 1  the provision 
is worded as  follows :-"All other faults, misdemeanors and disorders, not mentioned in 
these Articles, shall be punished according to the Zaws and c u s t m a  of war and dis
cretion of the Court-Mwtial; Provided tha t  no punishment amounting to the loss of 
life or limb he inflicted upon any offender ilt time of peace, although the same be 
allotted for the said ofewe by these Articles and the Zaws and customs of war." 

"The only material change has  been the mention, in  the Article of 1874, of the 8eld 
omcer's court. 

a A  corcesponding provision is contained in the Naval code in Art. 22. 
" I t  will be obvious tha t  there is scarcely any impropriety of conduct, or irregular- 

ity, which a n  ofecer or soldier may commit, tha t  may not be brought under" this 
Article. Kennedy, 34. "It is the most useful of the whole." Napler, 59. Because of 
its providing a trial and punishment for every possible military offence, not specifled 
in any other Article, thus precluding the evasion of justice by any offender, i t  was 
called by the British soldier " the Devil's Article." Clode, (Ma L.,) 12, 18, 40. 
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CONSTRUCTION-" All crimes." The term "crimes," in its ordinary 
sense, imports, in the language of Bishop," "those wrongs which the govern- 
ment notices as  injurious to the public, and punishes in what is  called a 
criminal proceeding in its own name." As employed in the present Article, 
where it  is evidently to be distinguished as  indicating a separate class of acts 
from the "disorders and neglects" next named, this word is understood to 
refer to the crimes-felonies other than capital and misdemeanors-created or 
made punishable by the common law or the statute law of the United States." 
These civil crimes,-when and provided, as  will presently be more particularly 
noticed, they are  committed undef circun~stances rendering the111 prejudicial 
not only to good order but also to military discipline,-the Article constitutes 
military offences, and authorizes lheir trial and punishment by military courts. 

And, in time of peace, it  is only or ~nainly lo under this Article that such 
1120 crimes a re  so cognizable; the jurisdiction conferred by Art. 58 being 

limited in its exercise to time of war, insurrection, &c. 
d L  Not Capital.'' The Article, by these words, expressly excludes from the 

jurisdiction of courts-martial, and, by necessary implication, reserves for the 
cognizance of the civil courts, (in time of peace,) all capital crimes of officers 
or soldie,rs under whatever circu~nstances committed-whether upon or against 
military persons or civilians. By capital crimes is to be understood crimes 
punished or made punishable with death" by the common law, or by a statute 
of the United States applicable to the case,-as, for example, murder? arson, 
or rape. 

The exclusion being absolute, the capital crime, however nearly i t  may have 
affectecl the discipline of the service, cannot be any more legally adjudicated 
indirectl?) than directly. A court-martial cannot take cognizance of a case of 
homicide charged a s  "manslaughter" or otherwise when the averments of the 
specification set forth a case of murder. So where, the specification being 
incomplete or ambiguous, the evidence on the trial shows the act thus charged, 
or charged as  "conduct to the prejudice," kc., to have been in fact a murder, 
-

a 1  C r h .  Law 5 32. 
%*The term " crimes " i s  thus  used in  a sense similar to  t h a t  i n  which i t  i s  employed 

in Art. 59, (see under t h a t  Article, ante;) a s  also i n  the  Constitution. (See I n  r e  
Fetter,  3 '~abr . .  311.) OIBrien writes, (p. 162.)-" T h e  crimes must be such a s  de
clared by the known criminal law of the  l and :  the  court a re  not authorized to  legislate 
or  to  declare t h a t  t o  be criminal which the  ordinary civil law has  not thus  declared." 
I n  Mann v.  Owen, 9 B. & Cres., 579, the term " crimes," a s  nsed in  the  corresponding 
British Article, i s  held ro mean civil crimes and misdemeanors. 

70 Larceny and embezzlement of public property a re  punishable under Art. 60; and 
under Art. 61 a n  officer may in  some cases be charged with a civil crime a s  " conduct 
unbecoming a n  officer and a gentlemnn." Otherwise i t  is only under Art. 62 t h a t  such 
crimes may, when affecting military discipline, be taken cognizance of. See recent 
cases of " arson," " robbery," '' burglary " and " manslaughter, t o  the  prejudice," kc., 
in  G .  C. M. 0. 43 of 1886;DO. 47 of 1887; DO. 63 of 1888;Do. 37 of 1880. Cases of 
" larceny" or  "theft," similarly pleaded, are  frequent in  the  G. C. M. 0. I n  Eo parte  
Mason, 105 U. S., 696, the  jurisdiction of a court-martial, under this  Srticle, of the  
crime of shooting with intent  to  kill, was a5 rmed  by the  Supreme Court. And see Bar- 
re t t  v .  Hopkins, 7 Fed., 312, I n  r e  Esmond, 5 Mackey, 64. 

n See Chapter XVIII-" Testimony by Deposition." 
72 In  G. C. M. 0. 3 of 1871, in  a case of a conviction of a n  offence amounting to  mur

der charged under this  Article, i t  1s announced by the  Secretary of War- that-" the 
proceedings a re  set  aside a s  null and void, for the  reason t h a t  murder, being a capital 
crime, i s  not  legally cognizable by a court-martial." 4 n d  t o  a similar effect, see G. 0. 
18,Dept, of the Mo., 1861;Do. 104,Army of the Potomac, 1863;Do. 17,Dept. of Va., 
1863;Do. 89,Dept. of the  Gulf, 1868:Do. 14,Dept. of Dakota, 1868;G .  C. M. 0 .  28, 
Dept. of Texas, 1875; 1 Clode, ?\I. F.,510; Harcourt,  61; 7 Opins. At. Gen., 334; 
DIGEST, 67. And compare G. 0. 68,A+& I. G.0.. Riohmond, 1863. 

616156 0 - 44 - 46 
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the court should refuse to proceed, or, if i t  assume to do so and to find or  
1121 sentence, its proceedings should be disapproved a s  coram non judice and 

void in law.'" 
66 All disorders and  neglects." I n  this comprehensive term are included all 

s~ ichinsubordination ; disrespectful or insulting language or behaviour towards 
superiors or inferiors in rank ;violence ; immorality ; dishonesty ; fraud or fal
sification ; drunken, turbulent, wanton, mutinous. or irregular conduct ; viola
tion of standing orders, regulations, or instruction:; ; neglect or evasion of official 
or routine duty, or failure to fully or properly perform i t ;  "--in fine all such 
" sins of commission or omission," '' on the part either of officers or soldiers as, 
on the one hand, do not fall within the category of the "crimes" previously 
designated, and, on the other hand, arc! not expressly made punishable in any 
of the other (" foregoing ") specific Articles of the code, while yet being clearly 
prejudicial to good order and military disciprine. 

Neglect wi th  reference t o  orders. It has already been noticed, in consider
ing Art. 21, that a neglect to comply with a standing order, direction, or regu

lation, a s  well a s  a failure from mere negligence-as distinguished from 
1122 a deliberate refusal or omission-to obey a positive or special order, is 

in general properly charged not under the 21st but under the present 
Article. 

Drunkenness a s  a disorder. Among "disorders," i t  may be noted here that  
simple drulzkenness is in general a military offence in violation of this Article, 
whether committed by ar, officer or soldier. Samuel 'O declares :-" I t  is not to 
be understoed that drurlkenness of itself is  not a crime in the contemplation of 
the law martial. On the contrary i t  has always been a more heinous offence 
in the military than in the civil code." Hough remarks that-" it  ought never 
to be absent from the recollection pf the soldier that  drunkenness constitutes of 
itself a breach of military discipline." So, in reviewing a case of an officer? 
Gen. Crook well observes: "Drunkenness by persons in the military service is 
an offence against good order and military discipline whenever and wherever 

laIn  G. C. M. 0. 28,Dept. of Texas, 1875, in a case of a soldier convicted of a homi
cide of mother  soldier, charged under this article a s  " manslaughter," but alleged in 
the speciflcation to have been committed with malice, the reviewing authority, Gen. 
Ord, disnpproved the proceedings relating to this charge and specification " a s  null and 
void ab initio; the actual offence, a s  set  forth in the specidcation and established by the  
proof, being premediated murder, and therefore not cognizable by a general court-
martial under the 99th (now 62d) Article. This princlp1e"-it Is added-" has been 
enunciated by the Judge Advocate General in  similar cases and has been concurred in 
by the Secretary of War." A ruling to  a similar effect was made by the Secretary in  
May, 1873, in a case, (promulgated in G. C. M. 0. 21, Dept. of Cal., 1873,)where the 
charge was "Homicidal violence, to the prejudice of good order and military disci
pline." And see DIGEST, 67. 

In  a few cases indeed where the accused, though charged with murder, has been 
acqufted, or convicted of manslaughter only, the proceedings, apparentIy from considera
tivns of justice, have been approved by the reviewing oficer. See instances in G. C. 
M. 0. 45,Dept. of Texas, 1871;Do. 2, Id., 1872. But a n  accused, thus convicted, would 
be entitled, if raising the question, to have the entire proceedings declared void and 
inoperative. 

14" Neglects" include " the improperly executing a n  order glven, the not taking 
proper precaution, or doing the best according to  the ability and judgment of the party." 
Hough, 633. 

IsHough (P.) 270. 
Page 552. "Mere private drunkenness, with no ac t  beyond, i s  not indictable a t  the 

common law. * Still the common law has always regarded drunkenness a s  
being iu a certaln sense criminal. Our jurisprudence deems i t  malum in ee." 
1 Bishop, C. L. B 399,403. Compare Chapter XVII, as to Drunkenness as a Defence, 
p. 292. 

Page 95. And see Harcourt, 64. 
t 


"In G. C. M. 0. 47. Dept. of the Platte, 1876. 
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i t  occurs." And i t  has been repeatedly held in the General Orders that drunken
ness, not on duty, is conduct to be charged under the present Article." There 
can indeed rarely be an occasion when a soldier, or an officer, in camp or a t  
a military post, may become intoxicated, and thus incapacitated for properly 
answering a call for duty, without rendering himself liable to be treated as 
an offender within the terms of Art. 62. Whether the act, when committed 
under other circumstances, as  where the party is a t  a station which is not a 
military post, or is travelling, or is on a pass,' &c., may properly be charged 
as  a military offence, will depend upon the relation and effect, if any, which 
such act may have, under the circumstances, to the military service and 
upon military discipline. 

"TO t h e  prejudice of good order and mil i tary discipline." This 
1123 descriptive phrase is so familiar to military persons that  i t  hardly need 

be explained t h a t  '' prejudice " is used here in  the sense of detriment, de
preciation or an injuriously affecting. 

The term "good order,"-inasmuch as  most of the cases contemplated by the 
Article are  cases of ntilitary neglects and disorders,-may be regarded as  re
ferring mainly to the o r d e r i .  e. condition of tranquillity, security and good 
government--of the military ~ e r v i c e . ~Inasmuch, however, a s  civil wrongs, 
such a s  injuries to citizens or breaches of the public peace, may, when com
mitted by military persons and actually prejudicing military discipline, be 
cognizable by courts-martial a s  crimes or disorders, the term " good order "'may 
be deemed, in cases of such wrongs, to include, with the order of the military 
service, a reference to that also of the civil cbmmunity. 

By the term " to the prejudice," kc., is to be understood directly prejudicial, 
not indirectly or remotely merely. An irregular or improper act on the part of 
an officer or soldier can scarcely be conceived which may not be regarded as in 
some indirect or remote sense or manner prejudicing military discipline; but it 
is hardly to be supposed that the Article contemplated such distant effects, and 
the same is thefefore deemed properly to be confined to cases in which the 
prejudice is  reasonably direct and palpable, I t  is  also to be noted that the 
act or duty neglected must be one which a military person may legally and 
propc.rly be called upon to do or perform. A neglect to comply with a direction 
to do something not military but civil in its nature, (an order to perform 
which would not be B " lawful order," in the sense of Art. 21,) would not be a 
neglect to the prejudice of good order and military discipline." 

General application of t h e  t e rm " t o  t h e  prejudice," &c.-" Crimes " t o  
t h e  prejudice, &c. I t  is now the accepted construction that the words, " t o  
the prejudice of good order and military discipline," are  of general application, 

and qualify not only the term " disorders and neglects " but the designa
1124 tion "crimes" a s  well." A crime, therefore, to  be cognizable by a court-

martial under this Article, must have been committed under such circum
stances a s  to have directly offended against the government and discipline of 

See cases in G. 0. 14,Dept. of the Mo., 1864;Do. 131,Second Mil. Dist., 1867;Do. 
5, Dept. of the  South, 1868;G. C. M.0. 75,78 of 1877. 

SoThe term is commonly applied in this sense, and as  being practically analogous to  
discipzine, in the General Orders. See G. C. M. 0. 3 of 1871 ; Do. 27,Dept. of the Platto, 
1875;G. 0. 59,Dept. of Washington, 1866;Do. 96,Dept. of the  Cumberland, 1868; also 
16 Opins. At. Gen., 578, (referring to the corresponding naval Article.) 

8%See G:C. M. 0. 19 of 1887. 
See Samuel, 687; Rough, 629 ; Kennedy, 34; Harcourt, 58 ; ~ ' ~ c l e n ,162; 16 Opins. 

At. Gen., 578. In  the corresponding Article of the last code of British Articles imme
diately preceding the present Army Act, the above interpretation was made especially 
clear by the following punctuat!on: "All crimes not capital,-and all acts, conduct, dis
orders and neglects,-which omcers and soldiers kc., may be guilty of to  the prejudice 
of good order and discipline," &c. 



- 

MlLITARY LAW AND 

1125 A strict rule on this subject, howel 
tice; and, especially a s  the civil cou 

of cri~kles when committed by soldiers, mili 
the sustaining of the jurisdiction of courts- 

ruitted against civilians, particularly 
1126 wherever the offence can be viewed a 

inferior degree, the discipline of the 
in general, in the judgment of the author, p 
Department, kc., commander, in each insta 
" Though not mentioned in the foregoin 

tion of these words has  uniformly been t 
restricting the application of the Article to 
the Articles preceding; the policy of the pr 
Samuel,* " t o  provide a general remedy f 

for." Or, a s  CoppCem observes,-" Tl 
1127 mentary to all the others, and to prc 

every possible kind of offence not pr 
This very general description of the offen 

as  being simply those which are  " not mentic 
acteristic of the military a s  distinguished fn 
are  separately defined. I t s  indefiniteness, 1 
the student of military law who has famili 
contained in the General Orders." 

It is  to be observed of the term "not  m 
that i t  embraces not only offences wholly di 
designations and enumerations, but also, ( 

general nature a s  those included in certai 
some single characteristic which distingui 

S T h u s  the jurisdiction has not unfrequently 
committed upon a civilian or an Indian upon I 

immediate vicinity of a remote military post, or  
readily be exercised. See instances in G. 0. 6 0 
Do. 23, Dept. of Texas, 1873;  Do. 19, Dept. o 
the Platte, 1870; Do. 4, Id., 1871; Do. 85, D€ 
the Gulf, 1875;  Do. 46, 47, Dept. of the East, 1 I  

The fact  tha t  the offence was committed p 
regarded a s  a fact geing materially to render tl 

In  a case of this class, promulgated in G. C. 
in which the  proceedings and sentence were a p  
Miles,) a question was subsequently raised a s  t~ 
diction of the offence--robbery by soldiers of ( 

Ore., and Vancauver Barracks, W. T. An elabo~ 
action in the  case was thereupon published by C 
be legal and regular by the  Acting Judge AdvM 
question had been referred), In a n  opinlon of 
proved by the Secretary of War on Nov. 20th fo 
were thus finally sustained. A similar case is pl 
robbery by a soldier of a civilian, committed on 
the military station of Jefferson Barracks, Mo. 
proved by Lieut. Gen. Sheridan. 

so Page 688. And see Id., 689. 
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the military state. Thus such crimes a s  theft from or robbery of an officer, 
soldier, post trader, or camp-follower; forgery of the name of an officer,8" and 
manslaughter: assault with intent to kill, mayhem, or battery: committed 
upon a military person ; inasmuch a s  they directly affect military relations and 
prejudice military discipline, may properly b e a s  they frequently have been On-

the subject of charges under the present Article.': On the orher hand, where 
such crimes are  colnlnitted upon or against ciuilinrts, and not a t  or near a 
military camp or post, or in breach or violation of a military duty or order, 
they are  not in general to be regarded as  within the description of the Article, 
but are  to be treated a s  civil rather than military offenses.' 

=Where not oi  the species made punishablc in Art. 60. I n  practice, the forgeries 
have been chiefly committed by soldiers in col~nectionwith orders on the post trader. 

"See 16 Opins. At. Gen., 579. 581. 
"And so of criminal attempts and cowpiraciea: As an attempt by a soldier to poison 

his wife, (G. C. M. 0. 23, Dept. of Texas, 1873;) a conspiracy of thirteen soldiers to  
commit robbery, kc., (G. 0. 18, Dept. of the Miss., 1865 ;) a conspiracy of two soldiers to 
take the life of a third, (G. C. M. 0. 28, Dept. of the Mo., 1880.) So also of the  offence 
of aiding and al~ettingin crime. (G. C. M. 0. 52, Dept. of the Platte, 1871.) 
m See ante, p. 721, note 70. 
" " I t  is obvious tha t  Congress intended by the 62d Article to give to  courts-martial 

jurlsdiction of crimes, * when committed by persons in the military service ; and 
the jurisdiction so given is to  he exercised when and because such crime i s  committed 
to the prejudice of good order and military discipline." In r e  Esmond, 5 Mackey, 72. 

=DIGEST, 68, 69. In  the early G. 0. 22 of 1833, a charge which set  forth simply a 
stealing without describing i t  a s  in any manner effecting a military person or  the public 
service, was held not to allege a military offence, and the conviction thereon was dis
approved. I n  G. 0. 59, Dept. of Washington, 1866, Gen. Camby well observed, in regard 
to theft of private property, that  it-" is not a military crime per se but only as  i t  
affects, and to the extent tha t  i t  does affect, the good order and discipline of the com
mand in which i t  was committed." And to the same effect, see G. 0. 8, Dept of the 
Columbia, 1872. In  a case in G. C. M. 0. 58, Dept. of the Platte, 1872, where the ac
cused was charged with and convieted of "Theft,  to the prejudice of good order and 
military discipline, in stealing property of a civilian;" Gen. Ord., in disapproving the 
proceedings, adds:  "The  specification does not allege a military offence." The crime 
is "one against the civil law, and not against apy law or regulation governing the 
military." I n  G. C. M. 0. 27, Dept. of the Platte, 1875, in a cnse where the offenfe 
consisted in an embezzlement of money of a civilian, Gen. Crook, in disapproving the 
findings, kc., says:  "The  proceedings fall to exhibit any offence to any person or thing 
connected with the military service. Therefore the jurisdiction of the court-martial 
over the case fails. The evidence does not show tha t  the person, (the civilian named 
in the specification,) was related to or connected with the military service in any capa
city whatever. The ' crimes, discrders, and neglects,' referred to " in this Article " are  
such only a s  affect the good order and discipline ot the military service." [Citing 
DIGEST.] In  G. 0. 85, Dept. of the Cumberland, 1867, Gen. Thomas disapproves the 
proceedings in two cases in which the accused were charged with assault and battery 
with intent to kill, robbery and rape, committed upon civilians, on the ground tha t  the 
offences were of a purely civil charaeter," and such as  called for the action of a "civil 
tribunal." I n  Bird's case, ( G .  C. M. 0. 3, War Dept., 1871,) already referred to as  one 
of murder, i t  is announced by the Secretary of War, a s  one of the grounds upon wbich 
the proceedings are set aside, tha t  the accused, a t  the time of his offence, "held no 
such practical relations to the military service a s  to connect his acts with i ts  good order 
or discipline." And see G. C. M. 0. 63, Dept. of the Mo., 1869 ; Do. 5, Dept. of Texas, 
1871; Do. 85, Dept. of Dakota, 1874;  Do. 45, 46, 49, Dept. of the Platte, 1887. 

Otherwise, where the crime, though committed against a civilian, is itself a violation 
of orders and breach of milltary duty. Thus, in Ex p w t e  Mason, 105 U. S., 608, the 
Supreme Court, in holding tha t  the offence charged was " not only a crime against society 
but an atrociou~breach of military discipline," adds-" While the prisoner who was 
shot  a t  was not himself connected with the military service, the soldier who fired the  
shot was on military duty a t  the time, and the shooting was in direct violation of the 
orders under wbich he was acting." 

For  a distinction taken between an offence committed by a person 111 his capacity a s  
an officer, (here :In officer of militia.) and one committed by him in his capacity as  a 
eiviliao-see People v .  Townsend, 10 Abb. (N. C.) N. Y., 160. 



4W AND PRECEDENTS. 

imes a s  theft from or robbery of an. officer, 
ver; forgery of the name of an officer? and 
nt to kill, mayhem, or battery? committed 
a s  they directly affect military relations and 
)roperly b e a s  they frequently have been 
>resent Article." On .the other hand, where 
or against civilians, and not a t  or near a 
:h or violation of a military duty or order, 
-ded a s  within the description of the Article, 
r than military offenses." 

unishablc in Art. 60. In  practice, the forgeries 
I in  connection with orders on the post trader. 

o m p i r a c i e s :  As an attempt by a soldier to  poison 
exas, 1873,;) a conspirncy of thirteen soldiers t o  
I the Miss., 1865 ;) a conspiracy of two soldiers to 
3, Dept. of the Mo., 1880.) So also of the offence 
. M. 0. 52, Dept. of the Platte, 1871.) 

~ded  by the 62d Article to give to courts-martial 
,ommitted by persons in the military service ; and 
:ised when and because such crime i s  committed 
tary discipline.'' I n  re Esmond, 5 Mackey, 72. 
1. 22 of 1833, a charge which set forth simply a 
r manner effecting a military person or  the public 
ary offence, and the conviction thereon was dis- 
ngton, 1866, Gen. Camby well observed, in regard 
" is not a military crime per  se but only as  i t  
affect, the good order and discipline of the com- 
nd to the same effect, see G. 0. 8, Dept of the 
. 0. 58, Dept. of the Platte, 1872, where the ac- 

of "Theft,  lo  the prejudice of good order and 
v of a civilian;" Gen. Ord., in disapproving the 
does not allege a military offence." The crime 
~t against aqy law or regulation governing the 
)f the Platte, 1875, in a case where the offenee 
r of a civilian, Gen. Crook, in disapproving the 
111 to exhibit any offence to any person or thing 
Therefore the jurisdiction of the court-martial 
not show tha t  the person, (the civilian named 

connected with the military service in any capa- 
and neglects,' referred to"  in this Article " a r e  
nd discipline ot the military service." [Citing 
lumberland, 1867, Gen. Thomas disapproves the 
accused were charged with assault and battery 

~mmitted upon civilians, on tho ground tha t  the 
-," and such as  called for the action of a " dv11 
3, War Dept., 1871,) already referred to  ns one 

t a m  of War, a s  one of the grounds upon which 
accused, a t  the time of his offence, " held no 

service as  to connect his acts with i ts  good order 
Dept. of the Mo., 1869 : Do. 5, Dept. of Texas, 

Po. 45, 46, 49, Dept. of the Platte, 1887. 
ommitted against a civilian, is itself a violation 

Thus, in Ex par te  Mason, 105 U. S., 608, the 
ce charged was "no t  only a crime against society 
scipline," adds-" While the prisoner who was 

the military service, the soldier who fired the 
and the shooting was in direct violation of the 

Rence committed by a person in his capacity a s  
.nd one committed by him in his capacity a s  a 
. (N. C.) N . Y . ,  160. -- - 

MILITARY LAW AND PRECEDENTS. 725 

1125 A strict rule on this subject, however, has  not been observed in prac- 
tice; and, especially a s  the civil cou"rts do not readily take cognizance 

of cri~nes when committed by soldiers, military commanders generally lean to 
the sustaining of the jurisdiction of courts-martial i n  cases of crimes so com- 

mitted against civilians, particularly when committed on Lhe frontier, 
1126 wherever the offence can be viewed a s  affecting, i n  ang materzal though 

inferior degree, the discipline of the command =--a question which may 
in general, in  the judgment of the author, properly be left to be decided by the 
Department, kc., commander, in each instance. 
a Though not mentioned i n  t h e  foregoing articles of war." The construc- 

tion of these words has uniformly been that they are  words of limitation, 
restricting the application of the Article to offences not named or included in 
the Articles preceding; the policy of the provision being, as  it  is  expressed by 
SamueLw " to  provide a general remedy for wrongs not elsewhere provided 

for." Or, a s  Copp6em observes,-" This Article is intended to be sapple- 
1127 mentary to all the others, and to provide a general charge under which 

every possible kind of offence not provided for may be ranged." 
This very general description of the offences within the scope of the Article, 

as  being simply those which are  " not mentioned " in  the other Articles, is  char- 
acteristic of the military as  distinguished from the civil code, where all offences 
are  separately defined. I t s  indefiniteness, however, presents little difficulty to 
the student of military law who has familiarized himeslf with the precedents 
contained in the General Orders." 

I t  is to be observed of the term "not  mentioned in the foregoing articles," 
that i t  embraces not only offences wholly distinct from and outside of previous 
designations and enumerations, but also, (1) acts which, while of the same 
general nature a s  those included in certain specific Articles, are  wanting in 
some single characteristic which distinguishes the latter,-as, for example, 

@Thus  the jurisdiction has not unfrequently been sustained where the offence was 
committed upon a civilian or a n  Indian upon a military reservation, or a t  or in  the 
immediate vicinity of a remote military post, or elsewhere where civil justice could not 
readily be exercised. See instances in G. 0. 6 of 1858 ; Do. 20 Dept. of the Mo., 1869 ; 
Do. 23, Dept. of Texas, 1873; Do. 19, Dept. of Cal., 1874; G. C. M. 0. 53, Dept. of 
the Platte, 1870; Do. 4, Id., 1871; Do. 85, Dept. of Dakota, 1874; Do. 35, Dept. of 
the  Gulf, 1875;Do. 46, 47,Dept. of the East, 1882. 

The fact tha t  the offence was committed publicly in  uniform has generally been 
regarded a s  a fact geing materially to render the act  cognizable under this Article. 

In  a case of this elass, promulgated in G. C. M. 0. 17,Dept. of the Columbia, 1885, 
in which the  proceedings and sentence were approved by the Dept. Compander, (Gen. 
Miles,) a question was subsequently raised as  to whether the court had properly juris- 
diction of the oKence-robbery by soldiers of civilians en the road betwc-n Portland, 
Ore., and Vancouver Barracks, W. T. An elaborate printed argument in  support of his 
action in the  case was thereupon published by Gen. Miles, and such action was held t o  
be legal and regular by the  Acting Judge Advocate General, Col. Lieber, ( to  whom the 
question had been referred), in  an opinion of Aug. 10, 1885. This opinion was ap
proved by the Secretary of War on Nov. 20th following. and the jurisdiction and action 
were thus finally sustained. A similar case is published in G. C. M. 0. 47 of 1887, of a 
robbery by a soldier of a civilian, committed on a public road a t  night, half a mile from 
the military station of Jefferson Barracks, Mo. The conviction and sentence were ap
proved by Lieut. Gen. Sheridan. 

Page 688. And see Id., 689. 
91 Page 88. To a similar effect, see Hough, 630; Rarcourt, 58 ; O'Brien, 165. 
As apposite to the term "fotegoing," i t  may be remarked tha t  the present Article 

(unlike Art. 99 of 1806,) is not in the proper place in the code. I t  should have been 
inserted after aU the Articles setting forth specific offences, and therefore after Arts. 
65, 68, and 69.
"See the remarks of the Supreme Court in Dynes u. Hoover, 20 Howard, 82, in refer- 

ence to the corresponding Article of the naval code. 

-
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1129 Abuse of authority in assaulting or 1 
Arbitrary treatment of camp-followt 

Allowing a soldiet to go on duty when k 
influence of liquor.' 

Employment of soldiers for non-military or 
Neglect of public animals in his charge.' 
Exceeding extended limits of arrest! 
Assunling a rank superior to  his own-as r 
Inefficiency in service against Indians? 
Rendering himself unfit for duty by excessj 
Gambling, by a n  oEiicer not a disbursing I 

enlisted men.= 
1130 Altercation with another offlcer in  t 

Fighting a duel. Inciting another o 
Preferring or making of groundless charge 
Publicly demeaning himself by receiving ch 

out properly resenting it  or taking measures 
Making or causing mblications in newspa 

upon the acts or conduct, official or person8 
udministration of the army?' 

a G. 0. 81 of 1822 ; Do. 8 of 1826 ; Do. 28 of 1.5 
1845; G. C. M. 0. 80, 114, of 1875; Do. 112, Dep 
the Mo., 1871 ; Do. 35, Dept. of Texas, 1873 ; Do. 
9. Div. of the Atlantic, 1869 ; Do. 5, Id., 1870 ; Do 
Dept. of Va. & No. Ca., 1864; Do. 22, Dept. of t l  
1824 ; Do. 34 of 1642 ; Do. 4 of 1843 ; Do. 2 of 1s 
Hough, 634. And note case in G. C. M. 0. 7 of 18 

a G. 0. 2 of 1861-a case of a conviction of a n  
and ill-trentment of a sutler. 

4 G. C. M. 0. 29, Dept. of Texns, 1881. 
KG. C. M. 0. 65 of 1874. And see the case of 

freedmen under military protection, in G. C. M. 0. 
OG. C. M. 0. 34 of 1879. 
'G. C. M. 0. 37, Dept. of Texas, 1874 ; Do. 106, 
8 G. O., Hdqrs. Valley Forge, May 11, 1778. 
OG. C. M. 0. 30 of 1877; Do. 36, 62, of 1879; DI 
lo G. C. M. 0. 58 of 1879 ; Do. 64 of 1880 ; Do. 
u G. 0. 46 of 1848 ; Do. 88, Army of the Potom 

convicted of gaming and sentenced to  be rep 
nouncing the punishment inadequate, added-"A 
of gaming, so prejudicial to  good order and disci] 
repeated General Orders demanded a 
Hdqrs., Valley Forge, May 21, 1778. Gambling by 
a s  a violntion of par. 743, A. R. See post. 

= G. 0. 160, Dept. of Washington, 1865. 
18 DIGEST, 34, 70. 

- U G. C. M. 0. 19 of 1886. See note 16 poat. 
16 See G. C. M. 0. 8 of 1890; G. 0. 88, Army ( 

1aG. 0. 150 of 1863; G. C. M. 0. 26 of 1871 
Circ. No. 5, (H. A.,) 1886; Q. 0. 20, Dept. of W. 
Lieut. Kennon's Trial, p. 8 ; rllso People v. Towr 
which a militia o l c e r  who had "published in a 
charges and speciflcatlons ngainst another officer, 
o l c e r  for investigntion," was held amenable to thc 
good order and miIitary discipline. 

I n  connection with these cases may be notic 
injurious official statements, preferring false cham 
of Art. 61, but found as-offences under Art. 62. 
of 1882; Do. 19 of 1885; Do. 116, Dept. of the  

11 Circ. 5, Dent. of Arizona, 1690. 
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the disrespectful behaviour to a superior who is not a commander, the dis. 
obedience of the orders of a non-cdmmissioned officer, the #mtinous conduct, the 
drunkenness off duty, and the embezvlement or misappropriation of private 
property, heretofore referred to a s  not included within Arts. 20, 21, 22, 38 and 
60 respectively; a s  also acts similar to those described in Arts. 3, 5, 8, 14, 15, 
16,27, 50 and 60, but which lack the gravamen expressed in the term, "know
ingly," ''wilfully," or the like; (2)  acts which, though in terms or in effect 
prohibited in other Articles, a re  not expressly made punishable therebfj-such a s  
the acts or neglects indicated in  Arts. 4, 9, 10, 11, 12, 25, 29, 30, 67,70, 84, 85, 87, 
127, and, in  part, in Arts. 54 and 55; and (3)  acts made specifically punishable in 
other Articles but only when committed by persons of a grade other than that  
of the accused,-as, for example, absence without leave hy officers, and breach 
of arrest by soldiers, which are  not included in Arts. 32 and 65, because those 
Articles relate to offences by enlisted men and officers respectively, only." 

ILLUSTRATIONS OF NEGLECTS AND DISORDERS CHARGED UN
D E B  T H E  ARTICLE. As indicating the species of otrences, other 

1128 than "crimes," which, in practice, have been brought to trial under 
Art. 62, i t  will be instructive to note some of the more pointed of the 

many and varied instances of " neglects " and " disorders," to the prejudice of 
good order and military discipline, published in the General Orders, or referred 
to  by military authorities, a s  follows:

I n  cases of officers. Absence without l e a ~ e . ~  
Neglect to observe, or carelessness in  observing, standing post orders. 
Neglect of official duty in devolving important work upon an inadequate 

subordinate." 
Insubordinate conduct not properly chargeable under Art. 20 or 21. 
Neglect to attend drills, or other exercises or duties, not chargeable under 

Art. 33. 
Failure by a commanding officer to be present and properly exercise com

mand.M 
Failure to maintain discipline in his command by the suppression of dis

orders." 
Failure to  restore and maintain the public peace on xi occasion of a riot 

which he was called upon to supp~'ess." 
Failure to properly supervise and inspect public work in his charge.
Failure to bring offending inferiors to puni~hment. '~ 
Allowing illegal or irregular practices within his command.' 

lG.  0. 42, Dept. of Washington, 1866;G. C. M. 0. 1, Dept. of the Mo., 1885. 
'This class of acts, a s  properly chargeable under the corresponding British Article, is 

noticed in Mann v. Owen, 9 B. & Cres., 600.
"see ~~~+THIRTY-SBCONDARTICLI. 
mG. C. M. 0. 10 of 1878. 
"G. C. bf. 0. 39 of 1877. And see Do. 38, 58, Id. ; DIGEST,70; also case in Do. 50, 

59,Navy Dept., 1882, (under the corresponding naval Article,) of a n  o l c e r  who left hie 
command without authority, when an epidemic, (yellow fever.) was impending. 

G. 0. 3,Dept. & Army of the ~ e n n . :1877 ; Do. 5,Dept. of the Mo., 1864;G. C. .M. 0. 
82, (H.A.,) 1891; Hough, (P.) 187. 

"Case of Lt. Col. Brereton and Capt. Warrington, charged with neglect of duty a t  
the "Bristol Riots " in 1831. (Col. Brereton committed suicide pending the t r i a l ;  
Capt. Warrington was sentenced to he cashiered.) Hough, (P.)  578-584 ; Clode, 2 M. F.. 
478. And compare case in G. C. M. 0. 82 of 1891. 

a. C. M. 0. 21 of 1889. 
G. C. M. 0. 8 of 1890;a. 0. 88,Army of the Potomac, 1862. 
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I superior who is not a commander, the dis. 
'dmmissioned officer, the lhutinous conduct, the 
embezvlement or misappropriation of private 
as mt included within Arts. 20, 21, 22, 38 and 
ilar to those described in Arts. 3, 5, 8, 14, 15, 
: the gravamen expressed in the term, " know- 
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~ r t s .  4, 9, 10, 11, 12, 25, 29, 30, 67, 70, 84, 85, 57, 
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imitted by persons of a grade other than that  
absence without leave hy officers, and breach 

aot included in Arts. 32 and 65, because those 
sted men and officers respectively, only:' 

rECTS AND DISORDERS CHARGED UN- 
As indicating the species of ofl-'ences, other 
practice, have been brought to trial under 

;ive to note some of the more pointed of the 
eglects " and " disorders," to the prejudice of 
:, published in the General Orders, or referred 
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less in  observing, standing post orders. 
qolving important work upon an inadequate 

)erly chargeable under Art. 20 or 21. 
ler exercises or duties, not chargeable under 

e r  to be present and properly exercise com- 

in his command by the suppression of dis- 

n the public peace on an occasion of a riot 
)ress.OB 
nd inspect public work in his charge.- 
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-actices within his command.' 

366; G. C. M. 0. 1, Dept. of the Mo., 1885. 
argeable under the corresponding British Article, is 
, 600. 
m. 

Do-38, 58, Id. ; DIGEST, 70 ; also case i n  Do. 50, 
esponding naval Article,) of a n  omcer who left his 
I epidemic, (yellow fever,) was impending. 
1.: 1877 ; Do. 5, Dept. of the Mo., 1864 ; G. C. .M. 0. 

apt. Warrington, charged with neglect of duty a t  
Brereton committed suicide pending the trial ; 

cashiered.) Hough, (P.) 578-584 ; Clode, 2 M. F., 
1. 82 of 1891. 

Lrmy of the Potomac, 1862. 
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1129 Abuse of authority in assaulting or punishing inferiors? 
Arbitrary treatment of camp-followers.' 

Allowing a soldid to go on duty when known to be materially under the 
tnfluence of liquor.' 

Employment of soldiers for non-military or other illegal uses.' 
Neglect of public animals in his charge.' 
Exceeding extended limits of arrest.' 
Assunling a rank superior to his own-as a Lieutenant the rank of Captain.' 
Inefficiency in service against Indians.' 
Rendering hirnself unfit for duty by excessive use of spirituous liquors.1° 
Gambling, by a n  officer not a disbursing officer, with other officers or with 

enlisted men." 
1130 Altercation with another offlcer in  the presence of an inferior.

Fighting a duel. Inciting another officer to challenge him to a duel.
Preferring or making of groundless charges?' 
Publicly demeaning himself by receiving chastisement from an inferior, wlth

out properly resenting it  or taking measures to bring the other to punishment." 
Making or causing publications in newspapers, pamphlets, kc., of strictures 

upon the acts or conduct, official or personal, of other officers,'B or  upon the 
administration of the army." 

a G. 0. 81 of 1822 ; Do. 8 of 1826 ; Do. 28 of 1829 ; Do. 2, 17, 68, of 1843 ; Do. 39 of 
1845; G. C. M. 9. 80, 114, of 1875; Do. 112, Dept. of the East, 1870; Do. 50, Dept, of 
the Mo., 1871 ;Do. 35, Dept. of Texas, 1873 ;Do. 39, Id., 1874 ; Do. 33, Id., 1876 ; G. 0. 
9, Div. of the Atlnntic, 1869 ; Do. 5, Id., 1870 ; Do. 20, Dlv. of the Paciflc, 1869 ; Do. 53, 
Dept. of Va. & No. Ca., 1864; Do. 22, Dept. of the  Platte, 1867. And see G. 0. 23 of 
1824 ; Do. 34 of 1842 ; Do. 4 of 1843 ; Do. 2 of 1844 ; Do. 32, Div. of the Paciflc, 1867 ; 
Hough, 634. And note case in G. C. M. 0. 7 of 1880, of uarnssing junior cadets. 

3 G. 0. 2 of 1861-a case of a conviction of a n  ofecer for the arbitrary imprisonment 
and ill-treatment of a sutler. 

4 G. C. M. 0. 29, Dept. of Texns, 1881. 
'G. C. M 0. 65 of 1874. And see the case of employment, for private purposes, of 

freedmen under military protection, in G. C. M. 0. 213 of 1866. 
OG. C. M. 0. 34 of 1879. 
r G. C. M. 0. 37, Dept. of Texas, 1874; Do. 106, (H. A,,) 1893. 
a G. O., Hdqrs. Valley Forge, May 11, 1778. 
9 G. C. M.0. 30 of 1877 ; Do. 36, 62, of 1879 ; Do. 33 of 1880. 
10 G. C. M. 0. 58 of 1879 ; Do. 64 of 1880 ; Do. 49 of 1883 ; Do. 67 of 1886.
"G. 0. 46 of 1848; Do. 88, Army of the Potomac, 1862. In  the cases of two ofecers 

convicted of gaming and sentenced to be reprimanded, Gen. Washington, in  pro
nouncing the punishment inadequate, added-"A practice so infamous in itself a s  tha t  
o i  gaming, so prejudicial to good order and discipline, and so contrary to  positive and 
repented General Orders * demanded a much more severe penalty." G. O., 
Hdqrs., Valley Forge, Mny 21, 1778. Gambling by a disbursing ofecer is properly charged 
a s  a violation of par. 743, A. R. See post. 

G. 0. 169, Dept. of Washington, 1865. 
Is DIGEST, 34, 70. 
u G. C. M. 0. 19 of 1886. See note 16 poet. 
1s See G. C. M. 0. 8 of 1890; G. 0. 88, Army of the Potomac, 1862. 
1aG. 0. 150 of 1863; G. C. M. 0. 26 of 1878; Do. 35 of 1879; Do. 37 of 1885; 

Circ. No. 5, (H. A.,) 1886; G. 0. 20, Dept. of W. Va., 1863; D~orms~,69, 711. And see 
Lieut. Keimon's Trial, p. 8 ;  nleo People v. Townsend, I0 Abb. (N, C.) N. Y., 169, in 
which a militia omcer who had "published in a newspaper, in a sensational manner, 
charges and speciflcntlons ngainst another offlcer, before lodging them with the proper 
omcer for investigation," was held amenable to the charge of Conduct to the prejudice of 
good order and military discipline. 

I n  connection with these cases may be noticed those of making nlleged false or  
injurious official statements, preferring false charges, and the like, charged a s  violatlons 
of A&. 61, but found as-offences under Art. 62. See G. C. M. 0. 71 of 1879; Do. 51 
of 1882; Do. 19 of 1885; Do. 116, Dept. of the East, 1884. 

17 Clrc. 5, Dept. of Arizona, 1890. 
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Violation of special Paragraphs of the A 
in failing to report address when on leave c 
ing a comn~u~~icat ion direct to the Secret: 
proper military chnn~~els;"  Pars. 993 and $ 

the guard-house a medical officer for a trivi 
disrespect to a sentinel by interfering wit1 
authority and attempting to disarm him;" 
master, receipts from enlployees for money n 
in gambling a s  a disbursing officer ; ' V a r .  7 
interested with civilians in a sale to the 
stores;'' also, in receiving presents for the 
Par. 746, in contracting for and purchasing 

from persons in the military service ; ' I 
1133 count before the pay was due;  " also ' 

tions, (Art. LXXI, A. R.,) in making i~ 
In cases of enlisted men. Special neglec 

as-Omission to challenge, in  time of war ;' 
to escape ;6a Bringing whiskey into guard-ha 
nels, by non-commissioned officer of the guarl 

Escape while in confinement under arrest, 
Attempt to desert." Making preparations 1 

40 G. 0. 43 of 1832. 
" G .  C. M. 0. 84 of 1882; Do. 18 of 1886. 

1880; Do. 116, Dept. of t he  East ,  1884. 
42G.  0. 251 of 1863; Do. 59, Dept. of t he  South, 
43 G. 0. 9, Fif th  Mil. Dist., 1870. And see ca! 

1861 ; also Hough, 635. 
U G. C. M. 0. 52 of 1867. Offences of t h i s  na 

able , in  Art. 60. 
" G .  C. M. 0. 553 of 1865; Do. 66 of 1875. 1 

1833. 
'8G. C. M. 0. 6 of 1867. 

G. 0. 22, Northern Dept., 1865. 
4 8 G .  C. M .  0. 89 of 1866. 
@ G .  C.  M. 0. 64 of 1867; DO. 31 of 1887. And 

G .  C. M. 0. 42, Dept. of Texas, 1884. 
G 0. 18, Dept. of the  East ,  1864. 

A common form of charge against C a d e t s  is-V 
Regulations for t h e  Military Academy. This  i s  
term, " t o  t he  prejudice of good order and milital 
expressed. 

6 1 G .  0. 1, Dept. of N. Mex., 1864; Do. 13, Depl 
n'G. C. M. 0. 50 of 1877; Do. 53 of 1879; Do 

38, 53, 55, of 1891 ; Do. 4 of 1892, (charged a s  
Do. 62 of 1893; Do. 33, Dept. of t he  Mo., 1883; 
64, Dept. of Cal., 1'884. 
* G. 0. 90, Fif th  Mil. Dist., 1869, G. C. M. 0. 
* G. 0. 11, Dept. of Alaska. 1868. 
"G. C. M. 0. 123, Dept. of t he  Mo., 1872. 
" G .  C. M. 0. 84, Dept. of the  No., 1873, Do. 

Platte,  1875. .4nd see the cases, i n  t he  follov 
escape by prisoners a t  t he  Leavenworth Military 
65, 67, 71, 77, 95, 101, of 1891; Do. 53, 61, of 18 
of 1893. 

s7G. C. M. 0. 20, Dept. of t he  Platte,  1875. 
fences, o r  attempt!< t o  commit civil crimes cog1 
charged under th ls  Article. 

' G .  C. hi .  0. 62 of 1892. 

-- 
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Taking part in meetings convened for the purpose of expressing disapproba- 
tion of the orders or acts of superior^.'^ 

Entering into illegal combinntions with other officers or soldier^.^ 
Joining with others in requesting the resignation of a commanding o f f i ~ e r . ~  
Tendering his resignation in languake disloyal to the government?' Express

ing sentiments disloyal to the government and in s y ~ p a t h y  with the 
enemy." 

1131 Causing troops to be transported on a steamer known to be unsafe.= 
Culpable neglect of the sick, or malpractice, by a surgeon.% 

Inexcusable neglect by a chaplain to perform funeral services?' 
Drunken conduct in public, in the presence of military inferiors,= 
Disrespectful and insulting language to a superior officer, in  the presence of 

officers and soldiers, while all were held confined a s  prisoners of war by the 
enemy.% 

Failure to make proper investigation a s  member of a board of survey." 
Ordering a garrison court to try a capital offence, and putting the members 

in  arrest because the court held that i t  had no jurisdiction of the same." 
As a member of a court-martiadimproperly disclosing the proceedings had in 

secret session ;" refusing to vote a punishment after conviction ; appearing 
drunk before the court, or behaving disrespectfully to the court: " As a wit
ness-failing to comply with a summons;" testifying falsely under oa th ;"  
using disrespectful language, or behaving disrespectfully or contumaciously to 
the court:= As an accused, (or counsel for an accused,) transcending the 

privilege of the defence or "statement " by indulgirlg in unwarrantable 
1132 strictures upon a superior officer, or gross personalities; attempting to 

suborn * or to intimidate " witnesses. 
Contenlpt of court, where not punished summarily under Art. 86.30 

18 Hnrcourt,  95. 
G.  C. M. 0. 602 of 1865, (Case of Bvt. Brig. Gen. Briscoe;) Do. 116, Dept. of t he  

Eas t ,  1884. 
ZU DIGEST, 70. 
n G. 0. 35,Dept. of t he  Tenn., 1863. 
22 G .  0.242, 377, of 1863 ; Do. 38, Middle Dept., 1863 ; Do. 35, Dept. of t he  Tenn., 

1863 ; Do. 76, Dept. of Washington, 1865 ; Hough, 634. 
2s DICIST, 70. 
24 G. 0. 64 of 1827 ; DO. 3 of 1856; G. C. M. 0. 18 of 1877 ; Hough, (P.) 275. AS t o  

the  disposition of cases of negligent medical officers during the  la te  war ,  see IV Re
bellion Record, 85 ; V Id., 28. 

2s G .  0.96,Army of t h e  Potomnc, 1862. 
20 G .  C. M. 0. 16 of 1888. 
* G .  C. M. 0. 425 of 1865. 

See G .  C. M. 0. 36 of 1877 ; DO. 73, 74, Dept. of the  Mo., 1869. 
* G. 0. 10 of 1857. 
 
" G .  C. M. 0 113,Dept. of t h e  M o ,  1868. 
 
* See Hough, (P. )  277-9. 
 
32 See G .  0. 1 of 1858;G. C. M. 0. 9, Fourth  Mil. ilist., 1867. 
 
88 G. 0. 190, 'ifth Mil. Dist., 1869. 
 
Jl G. 0. 77,Dept. of Va. & No. Ca., 1864. 
 
= G .  0. 14 of 1855; Do. 126, Sixteenth Army Corps, 1863. And see Do. 48, Dept. of 
 

t h e  Enst,  1863; also case in  G .  C. M. 0. 23 of 1873, of a c a d e t  convicted of refusing t o  
answer a proper question a s  a witness. 

MG. 0. 25 of 1859;G. C. M.0. 5, Dept. of t he  Plntte,  1874. 
a G .  0 25, Mountain Dept, 1802: G .  C M. 0. 27 of 1888. More properly charged 

under Art. 61.
"G. C. M. 0. 13,Dept- of Texas, 1876. 
"See Samuel, 634; Simmons 1434. I n  a case in  G. O., Hdqrs., Newbury, Aug. 20, 

1782, an  officer i s  convicted under t h i s  Article for charglng a regimental court with 
partiality i n  a case tried by it. 
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11s Article for charging a regimental court with 
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Violation of special Paragraphs of the Army Regulations, as  of-Par. 57, 
in failing to report address when on leave of absence;" Par. 850, in address- 
ing a comruuuication direct to the Secretary of War instead of through 
proper military chanl~els;'" Pars. 993 and 994, in arresting and confiniug in 
the guard-house a medical officer for a trivial offence;" Par. 504, in showing 
disrespect to a sentinel by interfering with him, or settiug a t  naught his 
authority and attempting to disarm him;' Par. 731, in taking, a s  quarter 
master, receipts from enlployees for money not actually paid them ;+'Par. 743, 
in gambling a s  a disbursing officer ;" Par. 744, in being, a s  a quartermaster, 
interested with civilians in a sale to the United States of quartermaster 
stores ;'" also, in  receiving presents for the transactior of public bus ine~s ; '~  
Par. 746, iu contracting for and purchasing, as  quartermaster, public stores 

from persons in the military service ;"Par. 1440, in transferring a pay ac- 
1133 count before the pay was due;  '' also Violation of the recruiting regula- 

tions, (Art. LXXI, A. R.,) in making improper enlistments." 
I n  cases of enlisted men. Special neglects or violations of duty on guard, 

as-Omission to challenge, in time of war;" Allowing or suffering prisoners 
to escape;" Bringing whiskey into gunrd-house;* Improperly relieving senti- 
nels, by non-commissioned officer of the guard ;" Mutilating the guard book." 

Escape while in confinement under arrest, or under sentence?' 
Attempt to desert." Making preparations to desert." 

40 G- 0-. 43- of 1832. 
"G. C. M. 0. 84 of 1892; Do. 18 of 1886. And see similar cases i n  Do. 28 of 

1880;  Do. 116, Dept. of t he  East ,  1884. 
"G. 0. 281 of 1863; Do. 59, Dept. of t he  South, 1862. 
4aG. 0. 9, Fif th  Mil. Dist., 1870. And see case in  G. 0. 3, Army of t he  Potomac, 

1861 ; also Hough, 635. 
U G .  C. M. 0. 52 of 1867. Offences of t h i s  nature  a r e  now expressly matle punish 

able i n  Art.  60. 
"G. C. M. 0. 553 of 1865; Do. 66 of 1875. And see G. 0. 5 of 1829; Do. 104 of 

1833. 
"G. C. M. 0. 6 of 1867. 
47 G. 0. 22, Northern Dept., 1865. 
4BG. C. M. 0. 89 of 1866. 
'G. C. M. 0. 64 of 1867; Do. 31 of 1887. And see G. 0. 110, Fif th  Mil. Dist., 1869: 

G. 	C. M. 0. 42. Dept. of Texas, 1884. 
"G 0. 18, Dept. of t he  East ,  1864. 
A common form of charge against Cadets is-Violation of a certain Paragraph of t he  

Regulations for t he  Military Academy. This i s  really a charge under Art.  6 2 ;  t he  
term, " t o  t he  prejudice of good order and military discipline," heink understood if not  
expressed. 

ELG. 0. 1, Dept. of N. Mex., 1864; Do. 13, Dept. of t h e  Pacific, 1863. 
62 G. C. M. 0. 56 of 1877; DO. 53 of 1879 ; DO. 42 of 1882 ; DO. 4 of 1883; DO. 29, 

38, 53, 55, of 1891; Do. 4 of 1892, (charged a s  a v iola t~on of See. 1360, Rev. Sts.  ;) 
Do. 62 of 1893; Do. 33, Dept. of t he  Mo., 1883; Do. 7, 16, 29, 31, Id., 1884; Do. 63. 
64, Dept. of Cal., 1'884.
" G. 0. 90, Fif th  Mil. Dist., 1869, G. C. M. 0. 7, Dept. of t he  Platte,  1875. 
a G. 0. 11, Dept. of Alaska, 1868. 
MG. C. M. 0. 123, Dept. of t h e  Mo., 1872. 
MG. C. M. 0. 84, Dept. of t he  Blo., 1873, Do. 40, Id., 1889; Do 29, Dept. of t h e  

Platte,  1875. And see the  cases, i n  t he  following Orders, of escape o r  attempted 
escape by prisoners a t  the  Leavenworth Military Prison-G. C. M. 0. 66 of 1890; Do. 
65, 67, 71, 77, 95, 101, of 1891 ; Do. 53, 61, of 1892; Do. 24, 26, 30, 64, 79, 82, 85, 94, 
of 1893. 

"G. C. M. 0. 20, Dept. of t he  Pla t te ,  1875. All attempts to  commit military of
fences, or attempt:; t o  commit civil crimes cognizable a t  military law, a r e  properly 
charged under th is  Article. 

G. C. 11. 0. 62 of 1892. 
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Disorderly conduct in a town, &c., inducin 
Assaulting persons and damaging property 

p0st.8~ 
Misconduct a t  target practice?' 
Not giving proper attention to his lessons t 

Neglect of duty by private of hospital corps 
Failing by a hospital steward to put up prer 
Refusing to submit to treatment in hospit: 

duty.= Refusing to submit to a necessary a n  
surgeon in charge of hospital." 

1136 Careless or wanton discharge of fir 
animal." 

Assuming by a soldier to be a corporal, in 
a s  such in the enlisting of recruits, &c." 

Falsely personating and acting as  an office 
Writing, and publishing in a newspaper, 

misrepresenting the military service.* 
Writing an improper complaining letter to t 

first presenting his grievance to his company 
Combining and holding meetings in a r 

superior authority." 
Inciting, by a sergeant, the men of a co 

cendiary circulars.* 
Abusing or maltreating his wife, in the pr 

tary post.- Similarly assaulting any woman 
In uniform and in the presence of other s 

church of the " Salvation Army," and assault 
Failing to properly deliver the mail, 01 

detailed a s  mail carrier. 
Engaging, by a non-commissioned officer, ir 

liquor ~ a l o o n . ~  
Illegally introducing liquor into the India] 

G. C. M. 0. 74 of 1892. 
G. C. M. 0. 10 of 1893. 

81G. C. M. 0. 58, Div. Atlantic, 1887. 
"G. C. M. 0. 8, Dept. of Cal., 1893. 
"(3. C. M. 0. 43, Dept. of the East, 1893. 

G. C. M. 0. 50, Dept. of Texas, 1873. And sef 
86 G. C. M. 0. 92 of 1891. 
G. 0. 17, Dept. of the Platte, 1893; 

m Q. C. M. 0. 147, Dept. of the Mo., 1868; Do. 
24, Dept. of Texas, 1876; Hough, 638. 

DIGIBT, 70. 
"G. C. M. 0. 479 of 1865. 
* Q. C. M. 0. 62. Dept. of Columbia, 1881. 
BIG. C. M. 0. 40, Dept. of Cal., 1874. 
=See G. C. M. 0. 62, Dept. of Texas, 1873. 
W G .  C. M. 0. 41, Dept. of the Platte. 1893. 
w G. C. M. 0. 10, Dept. of the Platte, 1881; D 

and daughter.) 
BEG. C. M. 0. 31, Dept. of the East, 1893; Do. 

(H. A.,) 1866; Do. 131, Id., 1893. 
* G. C. M. 0. 16, Dept. of the Platte, 1893. 

G. 0. 17, Dept. of Dakota, 1874. 
* G. C. W 0. 42 of 1878; G. 0. 26, Dept. of N. 
-0. C. M. 0. 88, Dept. of Cal.. 1884. 
WQ. G. M. 0. 8, Dept. of the Yo., 1889. 

Failing to appear on duty with a proper uniform, or appearing with dirty 
or torn clothing, &c.;" Being offensively unclean in person." 

Failing to appear, or appearing drunk, before a court-martial, a s  an 
1134 accused or a s  a witness ;" Giving false testimony b e f ~ r e  a court-martial,- 

or suborning or conniving a t  false testimony by another ;- Attempting to 
suborn a witness;" Attempting to intimidate one who was to be a material wit- 
ness by a threatening letter ;" Refusing to testify a t  all a s  a witness.

Gambling by non-commissioned officers with enlisted men in the guard-house,= 
or in  barracks,- or allowing them to gamble.- Gambling by one soldier with 
another." The conducting, by an enlisted man, of a gambling house or table 
a t  or near a military post for soldiers to play at." 

Straggling on the march." 
Malingering, or self-maiming!' Maiming of another soldier." 

1135 Cruel or injurious treatment of his horse by a mounted soldier, or of 
any public animal by any soldier!' 

Malicious destruction of. property of civilians!' 
Neglect by a non-commissioned offlcer to cause to be punished or tried soldiers 

under his command who have destroyed or appropriated property of civilian^.^ 
By lawless conduct causing himself to be arrested, tried and convicted by the 

civil authorities, thus depriving the United States for a considerable period of 
the services due under his enlistment?' 

'G. 0. 84,Flrst Mil.. Dist., 1869. 
"G. C. M. 0. 43,Dept. of the Platte, 1873. 

G. 0. 49,Dept. of the Lakes, 1868;Do. 58,Dept. of the Cumberland, 1868;Do. 140, 
Mfth Mil. Dist., 1869;G. C. M. 0. 7,Dept. of the  Platte, 1874. 

G. C. M. 0.16, 66, of 1879; G. 0. 22, Second Mil. Dist., 1867; Do. 33, Third Id., 
1867; Do. 155, Fifth Id., 1869; Do. 6, Dept. of the East, 1869; Do. 41, Dept. of the 
South, 1870;Do. 7, Dept. of the Gulf, 1874;Do. 48,Dept. of the Platte, 1867;Do. 3, 
Id., 1869;Do. 1, Id., 1871;G. C. M. 0. 73, Id., 1873;Do. 146,Dept. of the Mo., 1868; 
Do. 53, Dept. of Texas, 1872;Do. 6, Id., 1874;Do. 8, 17, Id., 1876;Do. 48,Dept. of 
Cal., 1874. A leading case of alleged "False swearing, to  the prejudice of good order 
and military discipline," i s  tha t  of Cadet Whittaker, in G. C. M. 0.18 of 1882. And 
see later eases (charged a s  "perjury,") in G. C. M. 0. 16, 39, of 1892; Do. 62,Dip. 
Atlantic, 1890.
" G. C. M. 0. 27 of 1886;Do. 16 of 1892. 
"G. 0. 48,Dept. of the Platte, 1867; G. C. M. 0. 48,Dept. of Cal., 1874. 
a G .  C. M. 0. 13,Dept. of Texas, 1876. 

See ante-Chapter XVII. p. 309. 
mG. C. M. 0. 8, Dept. of Texas, 1874. 
"G. C. M. 0. 39;Dept. of the Mo., 1890. 
-G. C. M.0. 30,Dept. of the Platte, 1886. 
"0. C. M. 0. 111,Div. Atlantic, 1890. 
7%See G. 0. 7,Div. Pacific, 1888;G. C. M.0. 131,Dept. of the Platte, 1889;Do. 111, 

Div. Atlantic, 	1890.
" G. C. M. 0. 357 of 1864; Do. 28 of 1888; G. 0.27, Dept. of Dakota, 1868. 
7 8 0 .  C. M. 0. 29, Dept. of the Mo., 1869; Do. 86, Id., 1882; Do. 171, Dept. of t h e  

East, 1871;Do. 10,Dept. of the Gulf, 1872;Do. 18, Dept. of Texas, 1873; Do. 20, 23, 
62,Id., 1874; Do. 1, 3, Id., 1875 ; Do. 105,Dept. of the East, 1884 ; Do. 5,Dept. of Cnl., 
1893; Hough, 637. 

74 G. 0. 38,Dept. of Dak., 1874;0. C. M. 0. 86,Dept. of Texas, 1770;Do. 36,Dept. of 
the Platte, 1871; Do. 23, Id., 1893; Do. 103, Dept. of the Mo., 1881. These were all 
cases of biting off a portion of the ear, and therefore not mayhem a t  common law. HW 
'' Fifty-Eighth Article-Mayhem," ante, p. 676. 

"G. C. M. 0. 513 of 1865; Do. 67 of 1879 ; Do. 48 of 1882; Do. 95 of 1886; Do. 61 of 
1888;Do. 75 of 1893;Do. 67, Dept. of the Mo., 1873;Do. Do. 100, Id., 1882;Do. 5, 
Dept. of Texas, 1873;Do. 7, Id., 1874;Do. 29,Dept. of Cal., 1873;Do. 12, Id.. 1875; 
Do. 100, Id., 1884;Field G. 0.1, Id., 1867;G. 0. 15,Dept. of Dakota, 1868. And see 
ease of cruelty to a dog, in G. C. M. 0. 36 of 1892. 

TUG. C. M. 0. 33,Dept. of Arizona, 1887. 
 
"G. C. M. 0.16,Dept. of the Mo., 1801. 
 
m a .  C. M.0. 12, Dept. of the Blast, 1894. 
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Disorderly conduct in a town, Cc., inducing prrest by the civil authorities.'' 
Assaulting persons and damaging property on a railway train near a military 

post." 
Misconduct a t  target practice?' 
Not giving proper attention to his lessons a t  the post school." 
Neglect of duty by private of hospital corps in caring for patients?' 
Failing by a hospital steward to put up prescriptions correctly." 
Refusing to submit to treatment in hospital necessary to render him fit for 

duty.M Refusing to submit to a necessary and proper operation directed by the 
surgeon in charge of hospital." 

1136 Careless or wanton discharge of fire-arm, so as  to endanger man or 
animal." 

Assuming by a soldier to be a corpora1,in the recruiting service, and acting 
a s  such in the enlisting of recruits, &c." 

Falsely personating and acting a s  an officer.' 
Writing, and publishing in a newspaper, statements grossly defaming and 

misrepresenting the military s e r v i ~ e . ~  
Writing an improper complaining letter to the colonel of the regiment without 

first presenting h i s  grievance to his company commander." 
Combining and holding meetings in a spirit of insubordination against 

superior authority." 
Inciting, by a sergeant, the men of a company to insubordination, by in- 

cendiary circulars." 
Abusing or maltreating his wife, in the presence of other soldiers a t  a mili

tary post." Similarly assaulting any woman.= 
In uniform and in the presence of other soldiers, disturbing the services a t  

church of the " Salvation Army," and assaulting those who ejected h i k w  
Failing to properly deliver the mail, " or opening the mail," by a soldier 

detailed a s  mail carrier. 
Engaging, by a non-commfssioned officer, in a public sparring. exhibition a t  a 

liquor saloon.- 
Illegally introducing liquor into the Indian c o ~ n t r y . ' ~  

"G. C. M. 0. 74 of 1892. 
"G. C. M. 0. 10 of 1893. 

G. C. M. 0. 58,Div. Atlantic, 1887. 
"G. C. M. 0. 8, Dept. of Cal., 1893. 
88G. C. M. 0. 43,Dept. of the Enst, 1893. 
"G. C. M. 0. 50,Dept. of Texas, 1873. And see G. 0. 54,Dept. of Washington, 1803. 
a G. C. M. 0. 92 of 1891. 
=G. 0. 17,Dept. of the Platte. 1893; 
"G. C. M. 0. 147, Dept. of the Mo., 1868;Do. 26, Id., 1872; Do. 76, Id., 1873; DO. 

24,Dept. of Texas, 1876;Hough, 638. 
sa DIcmsr, 70. 
mG. C. M. 0. 479 of 1865. 
*a. C. M. 0. 52. Dept. of Columbia, 1881. 
"G. C. M. 0. 40,Dept. of Cal.. 1874. 
"See G. C. M. 0. 62,Dept. of Texas, 1873. 
O8G. C. M. 0. 41,Dept. of the Platte, 1893.
"G, C. M. 0. 10, Dept. of the Platte, 1881; Do. 70, Dept. of Arizona, 1887. (Wife 

and daughter.) 
G. (5. M. 0. 31, Dept. of the East, 1893;Do. 7, Dept. of the Platte, 1876;Do. 106, 

(H.A.,) 1866 ; Do. 131,Id., 1893. 
W G .  C. M. 0. 16,Dept. of the Platte, 1893. 
W G .  0. 17,Dept. of Dakota, 1874. 
*G. C. W 0.42 of 1878 ; a. 0.26,Dept. of N. Mexico, 1864. 
 
ma. C. M. 0. 88,Dept. of Cal.. 1884. 
 

Q. a. M. 0. 8, Dept. of the Mo., 1889. 



MILITARY LAW AND 

And, now, f r a u d u l e ~ ~ t  enlistw~ent, as  prov 
PROCEDURE-Charge. This particula 

general subject of the Charge a s  considerec 
that, while the usual and approved form 
Appendix,)-" Conduct to the prejudice of 
this form is not an essential; and that, ho 
charge and specification taken together ma 
act which, while not representing an offenc 

a t  the same time clearly directly imy 
1139 and military discipline, the whole w 

a crime, neglect or disorder under A 
Finding. It has already been sufficien 

F i ~ d i n g ,  that, while the established usage 
the finding of guilty of " conduct to the I: 
discipline" under a charge of a violation 
specific offence, the reverse, vix. the fincling 
charge framed upon Art. 62, would obv 
invalid. 

Punishment. The discretionary powei 
court by this Article is peculiarly approp 
and shades of offences constantly brough 
punishments, however, for certain of the ( 

enlisted men,) have been fixed by the Pres 
G. 0. 16 of 1895, under the authority of th 

In  imposing a term of imprisonment 
"crime," the court, as  an aid to the exerc 
into consideration the measure of the pe 
like offence under the statutes of the Unit 
nized, however, by the Supreme Court in 1 
in a proper case considerably exceed thi$ 
the legal marnin~unt, if any,) while adcli 
alties-such a s  discharge, dismissal and 1 
acter. 

I t  may be remarked in conclusion tl 
charge of a violation of a specific Artic 
has found the accused guilty of " conduc 

military discipline " only, i t  will, in 
1140 properly affix a less severe puni! 

specific Article. This, however, is, 1 

FRAUDULENT ENLISTMENT. By 
ch. 272, sec. 3, i t  was provided-" That 
of any pay or allowance thereunder, is  
and ntade punishable by court-martial ul 

Nature of the offence. Prior to this 
not, in the opinion of the author, triable 
the fraudulellt representations, kc., in 11 
been preliminary and made a s  an indu 
fore i t  was consummated, and while 

22 Bee FRAUDULIENT ENLISTMENT, post. 
28 DIGEST, 72 ; G. 0. 23, Dept. of the Lnkes, 
%The discretion "must be a rensonallle 

Samuel, 689. "The punishment is indetermil 
be much aggravated or diminished by attendr 

5 103 U. S., 700. And compare Icing v.  Suc 
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1137 Through carelessness setting fire to the forest in a National Park? 
Joining and parading with an association of Fenians, reported to be 

in armed hostility to a nation a t  pence with the United states.' 
All such acts, (not classed as  " crinles," nor made punishable in  previous 

Articles,) as, in a case of an officer, would be within the description of Art. 61 ; 
as, for example,-Falsifying morning report book, company clothing book, 
muster-rolls, &c., by a company clerk, hospital steward, kc. ; 3  Falsification of 
discharge papers and forgery of signatures of officers to same;' Forging the 
name of an officer to a pac;s or furlough: order on the post trader a or check on 
the post exchange, ration return,' kc.; Uttering a forged c l~ec l r ;~  Obtaining a 
pass on a false pretence;' Embezzlement of private property," or of post ex
change funds," or other misappropriation or fraud1' not included in Art. 60; 
Unauthorized selling of company rations;13 Corruptly obtaining money from 
civilians for pretended colnmissions for post exchange;14 Making false state- 

ments to a q  officer in regard to matters of duty and the like ;'"referring 
1138 false charges against an officer or soldier ;laDishonorable non-payment of 

a debt;" Borrowing property of another soldier and not returning 
same;" Obtaining money on false pretences from other soldiers;" Violating a 
pledge given to a conmanding officer, (in consideration of a release from 
arrest or the withdrawal of charges,) not to drink intoxicating liquor during 
the remainder of a term of enlistment o r  other period.'" 

Any attempt, not consummated, to commit a military offence or crime cop 
nizable by court-martial.ll 

Any insubordinate, drunken, or disorderly conduct, resistance to arrest, 
violence toward a non-commissioned ofiicer or soldier, breach of standing orders, 
non performance or evasion of duty, Cc., comniitterl in camp, garrison, kc., anti 
not specifically made punishable in some other Article of War. 

G. .C. M. 0. 21, Dcpt. of Cal., 1892. 
=G.0. 54, Dept. of the East, 1867. 
= G .  C. M. 0 50, Dept. of the Platte, 1874; Do. 31, Id., 1875; Do. 11, Dept. of 

Texas, 1876. 
4 G. C. M. 0. 52 of 1892. 
6 G. C. M. 0. 224 of 1866. 

G. C. M. 0. 36, Dept. oP the Mo., 1870; Do. 7, Dept. of the Platte, 1873; Do. 15, 
Id., 1894; Do. 45, Dept. of Texas, 1876. 

G. C. M. 0. 36 of 1866. 
S G. C.M. 0. 85 of 1892. 
0 G.C.M. 0. 54 of 1890. 
'OG. C. M. 0. 9, Dept. of the Platte, 1874; Do. 28, Dept. of Arizona, 1880. 
11 G. C. M. 0.7, Dept. of Cal., 1894. 
'2 G. C.M. 0. 57, Dept. of the Platte, 1891. 
1' G. C. M. 0. 16 of 1889, 
1'G. C. M. 0. 48 of 1893. 
lEG. C. M. 0. 79, Dept. of Texas, 1873; Do. 16, 42, Id., 1874; Do. 14, Dept. of the 

Platte, 1872 ; Do. 35, Itl., 1875 ; Do. 25, Dept. of the Gulf, 1875. 
" G .  0.16, Mountain Dept,  1862. 

G. 0. 36. Dept. of the Plntre, 1868; Do. 37, Id., 1871. The act, however, should be 
such as to nEect military discipline. The mere nonpayment of a debt to a citizen i s  
not sufficient. G. C. M. 0. 36 of 1883. As to when indebtedness by a soldier i s  
chargeable as  an offenc~-See G. C .  M. 0. 14, Dept. of Arizona, 188% 

lb G. C. M.0.50, Dept. of the Plotte, 1872. 
 
1s G. C.M. 0. 74 of 1889;  Do. 60, Dept. of the Mo., 1860. 
 
aG. 0. 63, Dept. of Dakota, 1872;  Do. 30, Dept. of the Gulf, 1875; G. C. M. 0. 
 

32, Id., 1876; Do. 65, DePt. of the Mo., 1860,  Do. 8, Dept. of the Platte, 1876; DO. 30, 
Id., 1875 ; Do. 48, Id., 1873 ; Do. 6, 7, Id., 1872 ; G.0.36, Id., 1871. 

?'An attempt to commit suicide is charged as an offence under this Article in G .  C. 
M. 0.16, Dept. of the Columbin, 1892. And see Do. 23, Id. 



A' AND PRECEDENTS. 

~g fire to the forest in a National Park.' 
an association of Fenians, reported to be 

ace with the United States.' 
crin~es," nor made punishable in previous 
would be within the description of Art. 61 ; 
ing report book, company clothing book, 
rlr, hospital steward, kc. ;3 Felsification of 
:natures of officers to same;' Forging the 
ugh: order on the post trader a or check on 
.c.; Uttering a forged c l l e ~ l ~ : ~  Obtaining a 
?merit of private property," or of post ex- 
iation or fraud1' not included in Art. 60; 
ations ;13 Corruptly obtaining money from 

for post exchange;" Making false state- 
) niatters of duty and the lilre ;" Preferring 
or soldier ; la Dishonorable nonpayment of 

7 of another soldier and not returning 
'etences from other  soldier^;'^ Violating a 
?er, (in consideration of a release from 
,) not to drink intoxicating liquor during 
~t or other period.2o 
1 commit a military offence or crime cog 

disorderly conduct, resistance to arrest, 
~fficer or soldier, breach of standing orders, 
kc., conln~itted in camp, garrison, Cc., ant1 
)me other Article of War. 

! 18T4; Do. 31, Id., 1875; Do. 11, Dept. of 

' 0  ; Do. 7, Dept. of the Platte, 1873 ; Do. 15, 

7 4  ; Do. 28, Dept. of Arizona, 1880. 

; Do. 16, 42, Id., 1874: Do. 14, Dept. of the 
pt. of the Gulf, 1875. 

o. 37, Id., 1871. The act, however, should be 
mere non payment of a debt to a citizen i s  
As to when indebtedness by a soldier i s  

14, Dept. of Arizona, 1888. 
2. 
i the Mo., 1860. 
. 30, Dept. of the Gulf, 1875;  G. C. M. 0, 
6 0 ,  Do. 8, Dept. of the Platte, 1876 ; Do. 30, 
672 ; G. 0. 36, Id., 1871. 
ed as an offence under this Article in G. C. 
I see Do. 23, Id. 
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And, now, frnudulev~t enlistn~e?~t, as provided in the Act of July 27, 1892." 
P R O C E D U R k C h a r g e .  This particular is sufficiently comprised under the 

general subject of the Charge a s  considered in Chapter X. I t  may be repeated 
that, while the usual and approved form of the charge is, ( as  given in the 
Appendix,)-" Conduct to the prejudice of good order and military discipline," 
this form is  not an essential; and that, however the charge may be worded, if 
charge and specification taken together make out a substantial averment of an 
act which, while not representing an offence punishable under a speciflc Article, 

a t  the same time clearly directly impairs or injuriously affects good orrler 
1139 and military discipline, the whole will constitute a sufficient pleading of 

a crime, neglect or disorder under Art. 62.'' 
Finding. I t  has  already been sufficiently indicated in the Chapter on the 

Finding, that, while the established usage of the service has fully sanctioned 
the finding of guilty of " conduct to the prejudice of good order and military 
discipline" under a charge of a violation Of any Article making punishable a 
specific offence, the reverse, vix. the finding of a specific offence under a genernl 
charge framed upon Art. 62, would obviously be wholly unauthorized and 
invalid. 

Punishment. The discretionary power of punishment conferred upon the 
court by this Article is peculiarly appropriate in view of the manifold forms 
and shades of offences constantly brought to trial under it.2' The maximum 
punishments, however, for cerhain of the offences here chargeable, (in cases of 
enlisted men,) have been fixed by the President in G. 0. 21 of 1891, amended by 
G. 0 . 1 6  of 1895, under the authority of the Act of Sept. 27,1890. 

In imposing a term of imprisonment or fine, upon the conviction of a 
'' crime," the court, as  an aid to the exercise of a due discretion, may well take 
into consideration the measure of the penalty of this nature imposable for a 
like offence under the Statutes of the United States or the local law. As recog- 
nized, however, by the Supreme Court in E'z parte Mason? a court-martial may 
in a proper case considerably exceed this measure, (keeping of course within 
the legal ~ n a x i n ~ ? ~ n ~ ,if any,) while adcling, if deemed expedient, other pen
alties-such as  discharge, dismissal and forfeiture of pay--of a military char- 
acter. 

I t  may be remarked in conclusion that  where a court-martial, under a 
charge of a violation of a specific Article prescribing a mandatory penalty, 
has found the accused guilty of "conduct to the prejudice of good order and 

military discipline" only, i t  will, in general, in  its sentence, naturally and 
1140 properly affix a less severe punishment than that designated in the 

specific Article. This, however, is, of course, not legally oblightory. 

FRAUDULENT ENLISTMENT. By the recent enactment of July 27, 1892 
ch. 272, sec. 3, i t  was provided-" That fraudulent enl is tm~nt ,  and the receipt 
of anv pav or allowance thereunder, i s  herebfl declared a militarv offence, 
@nd made punwhaBle bv court-martial under the 62d Article o f  War." 

Nature of t h e  offence. Prior to this legislation, fraudulent enlistment was 
not, in the opinion of the author, triable by court-martial, for the reason that 
the fraudulent representations, kc., in which the offence consisted must have 
been preliminary and made a s  an inducement to the enlistment, and so be
fore i t  was consummated, and while therefore the individual was still :I 

23 gee FRAUDULENT post.ENLISTMENT, 
23 DIGEST,72 ; G. 0.23, Dept. of the Lakes, 1869. 
%The discretion "must be a reasonable one, consistent with usage and custom." 

Samuel, 689. "The punishment is indeterminate, because, in most cases, the guilt may 
be much aggravated or diminished by attendant circumstances." O'Brien. 165. 

= I 0 3  U.S.,700. And compare King v .  Suddis. 1 East, 306. 
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@ G .  C. M. 0. 60 of 1893. 
Q, C. M. 0. 104 of 1892; ,Do. 73, 110, 128, 
G. C. M. 0. 30, 39, 71, 73, 78, 128, of 189: 

a G. C. M. 0. 109 of 1893. 
See cases In G. C. M. 0. 11, 73, 77, 105, o 

46 A~z~~--FIPTIETR ARTICLE. P. 652. 
Some countenance to the contrary view h 

been given by the language of G. 0. 30 of 
fraudulent enlistment. 
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civilian and not constitutionally amenable to such trial." A statute assum- 
ing to make mere fraudulent enlistment so triable would not remove the ob- 
jection, since a statute cannot do away with a constitutional incapacity or 
confer jurisdiction where the constitution denies it. But the receipt of "pay"  
or an "allowance" under an enlistment knowingly fraudulent is  an offence, 
because the pay, kc., is  not received till the enlistment has been completed and 
the party is actually in the military service. I t  is  thus the receipt of pay or 
of an allowance, (as  a n  allowance of clothing or rations, for i t  is not con
sidered that " allolvance " means necessarily pecuniary allowance,) which is 
the gist of the legal offence and which in fact constitutes it. A person Tvho 
has procured himself to be enlisted by means of false represelltations a s  to  
his status is  not, before havjng received pay or an allowance, or until he re- 
ceives one or the other, amenable to military trial. And the Act would be 
more correctly worded thus-The receipt of any pay or allowance under a 
Iraudulcnt enlistment is hereby declared, I c .  

Definition of Fraudulent  Enlistment. I t  has been decided under the Act 
by the Secretary of War that  the court-martial before which this offence is 
brought to trial shall be a general court-martial,n and i t  is  enjoined that the 

enactment "be  fully explained to every applicant presenting himself for 
1141 enlistment."* And the offence is officially defined a s  follows-"A fraudu

lent enlistment is  a n  enlistment procured by means of a wilful misrepre- 
sentation in regard to a qualification or disqualification for enlistment, or by an 
intentional. concealment of a disqualification, which has had the effect of causing 
the enlistment of a man not qualified to be a soldier, and who, but for such 
false representation or concealment, would have been rejected." 

Instances of t h e  offence. A considerable number of cases of alleged fraudu- 
lent enlistment have already been brought to trial, and generally to convic- 
tion, under the statute of 1892. The various acts set forth in the specifica- 
tions as  constituting the offence have been a s  follows:-Concealment by the 
party of the fact of his having been discharged by sentence;" Concealment 
of the fact that he had been discharged with "bad"  character or "without a 
character,"" Concealment of the fact that he had been discharged "without 
honor ; "" Concealment of the fact of discharge for disability ;" Concealment of 
the fact of discharge a s  a rejected recruit; " Concealment of the fact of dis- 
charge for previous fraudulent enlistment;" Concealment of the fact of dis- 
charge by purchase within less than one year prior tc the enlistment ;= Con
cealment of a n  existing physical disability;" Concealment by the party of 
the fact that he was a deserter ;" Concealment of the fact that he had been 
confined under sentence in the Military P ~ i s o n;" Concealment of the fact 

*See DIGEST,71-2; G. C. M.0. 9,Dept. of Texas, 1874. 
 
Circ. No. 13, (H. A.,) 1892. 
 

* Circ. No. 11, (H. A.,) 1892. And see Do. No. 2, Id., 1893. 
* Circ. No. 13, (H. A.,) 1892. 
 
so G. C. M. 0. 108 of 1892 ; Do. 10, 14, 25, 26, 31, 32, 37, 47, 55, 57, 62, 66, 76, 87, 
 

88, 90, 91, 95, of 1893;Do.39, 49, of 1894. 
"G. C. M. 0. 5, 60, 113, of 1893;Do. 9, 32, 44, of 1894.
"G. C. M. 0. 81 of 1893. 
"G. C. M. 0. 109 of 1892;Do. 42, 55, 115, of 1893;Do. 35 of 1894. 
'G.C. M.0.81 of 1893;Do. 14 of 1894. 
' G .  C. M.0. 61, 71, 87, of 1893;Do. 34, 44, 49, of 1894. 
"G. C. M. 0. 83 of 1893. And see G. 0. 81 of 1890. 
mG.C. M. 0. 109 of 1892;Do. 80, 92, 96, of 1893. 
= G .  C. M. 0. 50, 100, of 1893; Do. 51 of 1894; DO. 23, Id., (Case of concealment 

of a desertion from the navy.) 
G. C. M. 0.102 of 1W2. Do. 77, 117, of 1S03;Do. 3, 28, of 1894. 

http:1893;Do.39
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that  he had been convicted of felony by a civil court and sentenced to the 
1142 penitentiary ;" Falsely representing that he was fully twenty-one years of 

age;" Falsely representing that  he was a single man;" Inducing his 
acceptance, though a minor, by presenting a false written consent purporting to be 
signed by his father.'= The concealment of fact or false representation is  not 
unfrequently accompanied by the giving of a false name. 

Charge. The charge for this offence may be expressed as-" Conduct to the 
prejudice of good order and military discipline," or "Violation of the 62d 
Article," or, preferably, "Fraudulent Enlistment, in violation of the 62d 
Article," (or " to the prejudice of good order and military discipline.") 

Fraudulent enlistment has sometimes been charged a s  consisting in an en- 
listing " without a regular discharge" from a previous enlistment," the offence 
expressly made punishable by Art. 50. But this offence, a s  has heretofore 
been pointed out," is a form of desertion, and is erroneously charged as 
" fraudulent enlistment," or otherwise than a s  "desertion." " 
PROOF. The alleged false representations, concealments, Bc., of the party, 

on his applying for  enlistment, may %e proved by h e  recruiting officer or non- 
commissioned officer to whom the statements were made, or other inducements 
were addressed, or by a soldier o r  other person present a t  the time. The 
falsity or fraud will be established by the official record of the discharge of 
the accused, or the record of his trial and sentence, or by the records of the 
Military Prison, by medical testimony, by the testimony of persons cognizant 
of his age or of the fact that he is a married man, &c. The receipt of pay, 
or of an allowance pecuniary or other, being the gravamen of the offence, must 
be clearly shown by the testimony of the recruiting officer, paymaster, Bc. 
Proof .of identity mill generally also be required, and this, if denied, must 
also be established beyond a reasonable doubt by the evidence of persans who 

know or recognize the accused. 

1143 PUNISHMENT. The maximum punishment for the offence of fraud- 
ulent enlistmeut has, by the direction of the President, under the author- 

ity of the Act of September 27, 1890, been fixed in G. 0. 30 of April 3,1895,a s  
follows-" When a soldier has procured himself to be enlisted by false repre- 
sentation, or by concealment of a fact, in regard to a prior enlistment or dis- 
charge, or in regard to his conviction of a civil or military crime, the limit of 
punishment shall be dishonorable discharge, with forfeiture of all pay and 
allowances, and confinement a t  hard labor for one year. In  other cases of 
fraudulent enlistment the limit shall be dishonorable discharge, with forfeiture 
of all pay and allosvances, and confinement a t  hard labor f o ~  six months." 

With the exception of Art. 99, ARTICLE^ 63 TO 121 inclusive have all been 
fully considered under appropriate heads in previous Chapters. 

XXVIII. THE NINETY-NINTH ARTICLE AND SECTIONS 	1228, 1229, 1230, 
1245,AND 1252 REV. STS. 

[Dismissal and Restoration of Officers.] 

"ART.99. NO oflcer shall be discharged or dismissed from the service, ezcegt 
by order of the President, or by sentence of a general cou1-t-mrtial; and in time 

lo G .  C. M. 0.60 of 1893. 
 
UG. C. M.0.104 of 1892;Do. 73, 110, 128, of 1893. 
 
a G. C. M.0.30, 39, 71, 73, 78, 128, of 1893: Do. 40 of 1894.

*G.C. M.0.109 of 1893. 
 
a See eases in G .  C. M. 0.11, 73, 77, 105, of 1892. 
 
46 Ante-FlffT1~TH ARTICLE,P. 652. 
 

Some countenance to the contrary view has erroneously and probably inadvertently 
been given by the language of G. 0. 30 of 1893, flxing the maximum punishment for 
fraudulent enlistment. 

http:"ART.99
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48 7 Opins. At. Gen., 251. 
49 See Samuel, 627-8 ; Hough, (P.) 425, 428. 
50 " The royal prerogative of sumyary disml 

the circumst~nce of an otficer having been 1 
having received only a lenient sentence for th 
And see Id., 209, 236. Among the most ma1 
those of Admiral Hwbert and Rear Admiral 
& Bing., 151,) and General Fowke, (4 
two cases the officers were dismissed after ha 
in the latter case the action was taken aft6 
And see instances reported in James, pp. 72, 

In our army, cases of sttmmary dismissa 
327, 385, of 1863; G. C. M. 0. 33, 38, 109 
after sentences imposing minor punishments, 
144, 156, 159, 280, 203, of 1864; Do. 70, 299, 

6% 4 Opins. At. Gen., 1. 
62 13  Opins. At. Gen., 3. 
69 See 44 Opins. At. Gen., 1, 611 ; 12 Id., 

239;  Clode, 1 M. F., 168. 
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o f  peace no oficer shall be dismissed, except i n  pursuance o f  the sentence of a 
court-martial, or i n  mitigation thereof. 

" SEC.1228. No oiqicer o f  the army who has been or may be dismissed from 
the service by the sentence o f  a general court-ma&ial, formally approved by the 
proper reviewing authority, shaU ever be restored to the military service, 
except by a reappointmenit confirmed by the Senate. 

" SEC.1229. The President is  authorized to drop front the rolls o f  the Army 
for desertion any oficer toho is absent front duty three months wethout leave; 
and no oficer so dropped shall be eligible for reappointment. And no oficer 
i n  the military or naval service shall i n  time o f  peace be dismissed frow~ service, 
except upon and i n  pursuance o f  the semtence o f  a court-martial to that effect, 

or i n  conunutation thereof. 
1144 "SEC.1230. When any oflcer, dismissed by order of the President, 

makes i n  writing, an application for trial, setting forth, under oath, that 
Re has been wrongfully dismissed, the President sAa21, as soon as the necessities 
o f  tlie service may permit, convene a coz~r-t-nlartial, to try such oiqicer on the 
cl~arges on which he" shall have been dismissed. And i f  a court-martial is  not 
so convened within six nunzths from the presentation o f  such application. for 
trial, or i f  such court, being convened, does not award dis?nissal or death as the 
gunisAment o f  such oiqicer, the order o f  dismissal b?/ the President shall be void. 

" SEC.1245. When any oficer has become incapable o f  performing the duties 
o f  his oflce, he sl~all be either retired from active service, or wliolly retired 
from the service, by the President, as hereinafter provided. 
" SEC.1252. When the board finds that an  oiqicer is incapadated for active 

service, and that his incapacity is not tlie result o f  any incident o f  service, and 
its decision is approved by the President, the oiqicer shall be retired from. active 
service, or wholly retire f r o n ~  t71c service, as the President may determine. The 
n.an!es o f  oiqicers wholly retired from the service shall be omitted from th.e Army 
Register." 

HISTORY. This  Article is made up of  two separate, enactments. Its first 
clause consists o f  a provision talcen from Article 11 of  1806, and which had 
previously appeared In the Articles o f  1776 and 1756; the only material change 
made in the phraseology by the later statute being that,  in  view of  the adoption 
meanwhile o f  the Constitution, the term " b y  order of  the President" was 
substituted for the previous form, " by order of  Congress." 

-	 The second clause of  the Article is the provision, (so far as it relates to the 
Army,) o f  the Act o f  July 13, 1866, c. 176, s. 5, which was expressed as fol- 
lows :-" No oficer i n  the military or naval service shalL, in  time o f  peace," be 

dismissed from sevvice except upon and in  pursuance o f  the sentence of 
1145 a court-martial to that effect,  or i n  commutation thereof." This provision 

is  repeated also in Sec. 1229, Rev. Sts., above cited, and is there more 
correct than as expressed in the Article, the word "commutation," not "miti
gation," being the proper legal term to  employ in such connection. 

THE TWO MODES O F  DISMISSAL DISTINGUISHED. The two modes 
o f  discharge or dis~nissal o f  officers specified in the Article are quite distinct in 

47 It  was held by the Supreme Court in McElrath v.  U. S.,  102 U. S., 426, that as the 
recent war was not fully terminated nor peace established prior to Aug. 20, 1866. this 
stktute did not affect the legality of a anmmary dism*issal ordered by the President be
tween the date of the Act and Aug. 20 following. 
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their nature. A dismissal imposed by sentence o f  court-martial, (or  in  com- 
mutation thereof,) is a punishment-a penalty incurred by law upon a convic- 
tion o f  a criminal offence. A dismissal or discharge ordered by the President 
in the first instance, on the contrary, is  not a punishment but a removal from 
once. " A  penalty," says Attorney General Cushing,'' " is  the result o f  a legal 
process. Dismissal from office belongs to a different class o f  administrative or 
political considerations, resting in the mere executive discretion o f  the 
President." 

Any dismissal, indeed, where resorted to  because o f  offences or misconduct 
o f  the officer, has the moral effect o f  punishment, in  that it  not only deprives 
the party o f  that which is valuable to him but affixes a reproach upon his repu- 
tation. The  latter, however, i s  by no means an essential incident o f  an erecu- 
tive dismissal^ since-as was frequently done toward the end o f  the late war- 
an officer may be dismissed because his services are no longer required, by  
reason o f  a cessation o f  hostilities or other cause inducing a reduction o f  the 
military force. The separation from the service in the latter class of  cases is 
indeed ordinarily designated "discharge" or "muster  out," while the term 
dismissal is  rather reserved for those instances which involve disgrace. But 
whatever be the name applied to i t ,  or the grounds of  or circumstances attending 
i t ,  the exercise o f  the executive will is, i n  all the cases, the same act i n  law, 
the authority exerted being simply that of  a clivestiture o f  office. 

That the sufnmary dismissal is wholly distinct from and independent o f  the 
other species, t:iz. dismissal as a punishment by sentence, is illustrated by the 
fact that the President, like the British sovereign, has repeatedly exercised the 

authority to dismiss by order, not only after a court-martial, having 
1146 passed upon the acts o f  the party and tried him for his offences, has 

imposed upon him a minor punishment, but after ~ u c h  a court has 
ncquztted him alt~gether.'~ And so, after a court o f  inquiry,5* or an examining 
board" has rendered a favorable report upon his case. And that such exercise 
o f  power is entirely legal has been repeatedly affirmed by the authorities.= 

DISMISSAL BY  SENTENCE. This  subject has already been fully consid- 
ered in Chapter SX,treating o f  SENTEKCE PUNISHMENT.A N D  

DISMISSAL BY ORDER--As heretofore resorted to. The summary dis- 
missal or discharge o f  officers of  the army and navy has been from the, earliest 

48 7 Opins. At. Gen., 251. 
' 0  See Samuel, 627-8 ; Hough, (P.)  425, 428. 

" The royal prerogative of summary dismissal is in nowise controlled or affected by 
the circumstance of an officer having been previously acquitted by a court-martial or 
having received only a lenient sentence for the conduct in question." Prendergast, 238. 
And see Id., 209, 236. Among the most marked instances in the British service were 
those of Admiral Herbert and Rear Admiral Mnnden, ( 1  McArthur, 109, 111;  2 Brod. 
& Bing., 151,) and General Fowke, (4  Campbell's Admirals, 84.) In the first 
two cases the ofecers were dismissed after having been acquitted by military tribunals; 
in the latter case the action was taken after a sentence of suspension for one year. 
And see instances reported in James, pp. 72, 231, 290, 834, 345, 492, 495. 

In our army, cases of summary dismissal after acpi t ta l s  are published in G. 0. 
327, 385, of 1863;  G. C. M. 0. 33, 38, 109, 184, 278, of 1864;  Do. 129 of 1865;
after sentences imposing minor punishments, in G. 0. 330, 377, of 1863; G. C. M. 0 .  42, 
144, 156, 159, 280, 29.3, of 1864; Do. 70, 299, of 1865. 

n1 4 Opins. At. Gen., 1. 
62 13 Opins. At. Gen., 3. 
s3See 44 Opins. At. Gen., 1, 611 ; 12 Id., 421 ; 1 McArthur, 109 ; Prendergast, 236

239 ; Clode, 1 ,M. I?., 168. 

616156 0 - 44 - 47 
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See G. 0. 5, 45, 47, 63, 66, 87, 93, 102, 10 
96, 106, 115, 117, 120, 125, 131, 136, 137, lL 
211, 215, 217, of 1862; Do. 4, 11, 12, 15, 19, 
93, 94, 115, 119, 120, 136, 180, 183, 187, 18 
270, 299, 327, 330, 356, 377, of 1863; Do. 1 
33, 38, 42, 43, 53, 109, 123, 144, 156, 159, 18 
71, 89, 123, 129, 261, 299, 349, 566, of 1865. 
originally ordered by a military commander, 
the President ; the original action having of 
recommendation merely. 
a As these orders are  very numerous, and I 

worth while to  cite them. Among the dlsch 
erable proportion are  of volunteer officers ad1 
o5cers  failing to  pppear when summoned h 
commissions, supernumerary officers, kc. I1 
form of a summary muster-out. 

Here may be noted the mentlon, in  the R 
missal, June, 1862, of a surgeon of the army 
Id., p. 66, August, 1862, of twelve omcers 
mander to surrender his post. 

masee G. 0. 32, 68, 75, 93, 94, 115, 180, 1 
864, 270, 299, of 1868; G. C. M. 0. 10, 11, 2t 
of 1865. 
* DIQ~ST, 370, 545. And see, similarly, ar 

missal, Chapter XX-" Dismissal." 
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period, a prerogative of the British sovereign. "Commissions in the army," 
says Prendergast, "being held a t  the sole will and pleasure of the Crown, a 
royal mandate or order is a t  any time sufficient for the summary discharge of 
an officer from the service. without the formality of a court-martial o r  a court 

of inquiry, or the assignment of any reason whatsoever."" In  this 
1147 country, the power, having been employed by Congress antecedently to  

the adoption of the Constitution," was subsequently exercised by i ts  
successor in the executive department of the government, the President, from 
the period of the debate of 1789 on the subject, in the House of Representatives, 
down to the passage of the Act of 1866, already cited a s  the original of the 
second clause of Art. 99." 

Prior to the late war, indeed, summary dismissals or discharges of ofecers of 
the army by the order of the President, though from time to time resorted to, 
were not frequent." But during the civil war--especially between July 1861 
and October 1865-these dismissals and discharges were numerous; about one 
hundred and fifty, of omcers of all grades," and for varied causes," being 

"Page 235. The same author adds, (p. 239,)-"A military omcer cannot by law 
hold his commission or any military employment, free from his liability to  summary 
dismissal by the Crown." I n  Lieut. Poe's case i t  was held by the Court of King's 
Bench, " t h a t  the King had the exclusive uncontrolled prerogative of dismissing any 
o5eer  or soldier whom he pleased, with or without a court-martial." Bimmons f 750. 
note. S e "  a n  o5cer  in the army or navy ot the United States do%s not hold his 
office by contract, but a t  the will of the  sovereign power." Cremshaw v. U. S., 134 
U. S., 99. 

"See instances of the exercise of the  power by Congress, in 1 Jour. Cong., 357; 
2 Id., 204, (a dismissal of twelve lieutenants of the navy;) 3 Id., 421. I n  the last 
case, tha t  of Maj. Gen. Charles Lee, the R'eaolution follows the form of words em
ployed in the British service, the oacer  being informed tha t  " Congress has no further 
occasion for his services in the Army of the United States." See, further, 2 Jour. 
Cong., 45, where Congress directs General Washington t c  dismiss such of " t h e  French 
gentlemen in the a rmy"  a s  he may flnd on investigation to be "unworthy of com
missions or unable to render service in the milltary line." 

* See cases in G. 0. 35 of 1821 ; Do. 23 of 1831 ; Do. 97 of 1833 ; Do. 37 of 1836 ; 
Do. 18 of 1838; Do. 51 of 1840; Do. 34 of 1841; Do. 14 of 1845; Do. 4, 18, of 1853; 
Do. 6 of 1856. And see Gen. Gratiot's case, (of Dec. 4, 1838,) in 5 Opins. At. Qen., 
234; also remarks of Nott, J., in Street u. U. S., 24 Ct. Cl., 247-8. 

s7Atty. Gen. Clifford, writing in 1847, observes, (4 Opins., 612,) of the power under 
consideration, tha t  it " h a s  the sanction of immemorial usage in England and of more 
than half a century in the United States." 

The power of course pertains to  the President alone; a military commander cannot 
exercise it. An order of summary dismissal fsaued i n  the name or by the direction of 
the Secretary of War Is presumed to  be the  order of the President. See 12 Opins. At. 
Gen., 	421 ; McElrath u. U. S., 12 Ct. Cl., 202; DIG^^?, 370, 690. 

"Two being cases of general 0 5 c e r e T w i g g s  and Spears. See G. 0. 5 of 1861 ;
G. C. M. 0. 267 of 1864. I n  the case of !higgs the ground of dismissal i s  recited to 
be-" for his treachery t o  the flag of his country in  having surrendered, on the 18th of 
February, 1861, on the demand of the authorities of Texas, the military posts and other 
property of the United States in  his Department and under his charge." 

"Of these grounds, so f a r  a s  recited-(in some cases the causes are  not specifled)- 
the following, (taken both from General and Special Orders,) a re  among the  principal :
Disloyalty, tender of resignation in the face of the enemy, tender of resignanon under 
grave charges or on improper grounds, desertion, absence without leave, disobedience of 
orders, neglect of duty, cowardice, disgraceful surrender and other misbehavior before 
the enemy, drunkenness, sending a challenge, embezzlement, twice drawing pay, fraudu- 
lent transactions, lying, dishonorable or unbecoming conduct, unauthorized publication 
of a n  official report, procuring or  suffering one's self to  be taken prisoner, pretending 
to  be wounded, feigning sickness, wlf-caused disabllltg, irregular and improper conduct 
as  member of a court-martial, incompetency, inemciency, being " troublesome," being " a n  
alarmist," being in Washington without proper authority, violation of the sovereignty 
of a friendly State by arresting a deserter In Canada and  bringing hlm away within the 
United Statea 
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1148 published in the General Orders,@ and upwards of fifteen hundred in the 
Special Orders, of the War Department.= I n  the great majority of cases, 

n o  trial or investigation by a military court had preceded the action taken. I n  
a considerable number, however, there had been a previous trial, and either a 
dismissal had been imposed by the sentence, which, because of the disapproval 

of the convening authority, or of some legal defect i n  the proceedings, had 
1149 been rendered inoperative;"a or-as already noticed-an acquittal or a 

minor penalty had been adjudged, when, in the opinion,of the Executive, 
a n  absolute separation from the service should have been the result. 

OPERATION OF AN ORDER OF DISMISSALWhen it takes effect. 
An order of dismissal can legally take effect only upon notice. I n  other words, 
till the party is personally and officially notified that  he has been dismissed, he 
is not dismissed in fact or in law. Where the summary dismissal is an
nounced in a-General Order, which, when received a t  his post or station, is pub
licly promulgated to the command, the presumption will in general be that  the 
officer became informed of the dismissal on the day of such promulgation--a 
presumption subject to be rebutted by proof that he was a t  the time absent by 
authority and thus could not have been notified." In  general, however, an 
officer summarily dismissed is  regularly notified of his dismissal by having an 
official copy of the order of dismissal delivered or transmitted to him personally ; 
the dismissal taking effect on the day of the delivery or  receipt. where  indeed 
such a delivery or receipt is rendered impracticable by some exigency of war 
or the service, a collsiderable period may elapse before the officer can be notifled 
and the dismissal become operative. Thus if, a t  the date of the dismissal, or 
before information of the same has reached him, he has been taken prisoner, 
and is in the hands of the enemy, the dismissal cannot, a s  a general rule, take 
effect until, having reported, upon exchange, to his proper commander, or having 
otherwise been brought within the scope of the authority of the government, 
he becomes officially advised of the action taken : till then he is not divested of 
his office or its emoluments. 

Extent  of its effect. An executive order of dismissal, being simply a divesti- 
ture of office, cannot per se work a disability, or deprive the officer of any right 

a See G. 0.5, 45, 47, 63, 66, 87, 93, 102, 103, 110, of 1861; Do. 15, 33, 35, 42, 54, 66, 
96, 106, 115, 117, 120, 125, 131, 136, 137, 144, 156, 161, 183, 195, 196, 197, 199, 209, 
211, 215, 217, of 1862 ; Do. 4, 11, 12, 15, 19, 23, 27, 31, 32, 39, 44, 59, 60, 68, 75, 89, 
93, 94, 115, 119, 120, 136, 180, 183, 187, 189, 201, 209, 210, 229, 234, 261, 263, 264, 
270, 299, 327, 330, 356, 377, of 1863; Do. 117, 304, of 1864; G. C. M. 0. 10, 11, 28, 
33, 38, 42, 43, 53, 109, 123, 144, 156, 159, 184, 267, 278, 280, 293, of 1864; Do. 61, 70, 
71, 89, 123, 129, 261, 299, 349, 566, of 1865. I n  a few of the cases the dismissal was 
originally ordered by a military commander, but subsequently ratlfled and adopted by 
the President; the original action having of course no legal effect, but amounting to  a 
recommendation merely. 

61 As these orders are  very numerous, and not readily accessible t o  students, it is not 
worth while to cite them. Among the discharges summarily ordered therein a consid
erable proportion are of volunteer officers adversely reported upon by examining boards, 
omcers failing to appear when summoned before such boards or before investigating 
commbsions, supernumerary oficers, kc. In  some instances the dismissal .took the 
form of a summary muster-Out. 

Here may be noted the mentlon, in  the Rebellion Record, vol. V, p. 28, of the dis
missal, June, 1862, of a surgeon of the army, for neglect of the  sick and wonnded, and, 
Id., D. 66, August, 1862, of twelve officers for having advised their regimental com
mander to  surrender his post. 

masee G. 0. 32, 68, 75, 93, 94, 115, 180, 183. 187, 189, 201, 209, 210, 229, 234, 261, 
264, 270, 299, of 1868; G. C. M. 0. 10, 11, 28, 38, 43, 63,267, of 1864; Do. 71, 89, 261, 
of 1865. 

"1 DIGEST, 370, 545. And see, similarly, aa to the taking eieect of a crentm.06 of d i k  
missal, Chapter XX-" Dismissal." 
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m l  Stats. at Large, 28, 49, 65. 
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" 1 Gales' Annals, 476. 
70 Idem, 376. 
71 Idem, 464. 
" Idem,. 495. 
1 8 5  Sergt. & Rawle, 461, (1820). 

740 MILITARY LAW AND PRECEDENTS. 

other than his right to the office a s  such. Thus such a dismissal, (except where 
Congmss otherwise specifically enacts,=) involves no legal disability to rc ~ t e r  
the military service either by conlmission or by enlistment, or to be employed in 

any branch of the public service. Nor can i t  affect vested rights to 
1150 pay, &c. Thus it has been held by the Juclge Advocate General,& (apply- 

ing to the case an opinion of Atty. Gen. Ma~on, '~)  that an order by which 
a n  officer was dismissed with forreiture of pay due, was, a s  to such forfeiture, 
illegal and unauthorized ; the officer having a vested right in all the emoluments 
accruing to the office, so long a s  h e  holds i t  and up to the day on which he 
ceases to hold it, which cannot be divested except by the sentence of a court-
martial imposing such a forfeiture a s  a punishment. And as  an attempt to do 
indirectly what may not be done directly, can have no legal sanction, it  was 
furthe,r held by the same authority that a dating back of an order of dismissal 
to a day prior to that  on which i t  was really issued, or a declaration in an order 
that the same was to take effect a s  of a prior day, could not operate to affect the 
right of the officer to pay for the period between such day and that on which 
the order was in fact made or he was duly notified of it. 

PROHIBITION OF EXECUTIVE DISMISSALS I N  TIME O F  PEACE.
I T S  CONSTITUTIONALITY. The provision of the Act of July 18,1866, em
braced in Sec. 1229, Rev. Sts., and in the second clause of Art. 99, is the 
first instance, since the organization of the government under the Constitution, 
in which Congress has e-xpressly prohibited the exercise by the President of 
the power of removal from office. Upon a provision divesting the Executive of 
a fi'nction so long and largely exercised, the question naturally arises whether 
the same is constitutional. I n  considering this question, the nature and 
quality of the power itself, a s  asserted and maintained, will be clearly illus- 
trated. 

The debate of 1789. The subject is relieved of difficulty by the almost uni- 
form concurrence of the authorities. All point to the debate in the House 
of Representatives of the first Congress, of May and June 1789, a s  having 
practically settled the question both of the existence and the extent of the 
power.68 This was R debate upon certain proposed Acts, " t o  establish the 
State, War and Treasury Departments," in each of which was introduced a 

provision to the effect that whenever the Head of the Department should 
1151 be " re???oved from ofice by the Pl'esidt-nt," the "Chief Clerk " in  the 

two former cases, and the "Assistant" in the latter case, should have 
the charge and custody of the records, &c. 

The adoption of this provision was strenuously contested; a main objection 
being that, inasmuch a s  the heads of the departments were, according to the 
Constitution, to be appointed by the President, by and with the advice and 
consent of the Senate, the concurrence of that body-the Constitution being 
silent on the point-should properly also be deemed essential to their removal; 
and that therefore the power of removal could not legally be vested in the 
President alone. But after a protracted debate in which Mr. Madison was 
conspicuous i n  support of the Acts, a s  framed and passed, i t  was finally de- 
termined " in favor of declaring the power of removal to be in the President," 
and the several measures, having received the approval of President Wash- 

As it has in Sec. 1229, Rev. St@., hereafter considered. 
M DIGEST,
369. 
 

4 Opins., 447. 
 
ea See 4 Elliot's Debates, 350-404, 1 Gales' Annals, 372-383, 455-591; Benton's De- 

bates, 86-90, 102-108 ; 2 Marshall's Washington, 162. 
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ington, were duly enacted, viz. on July 27, August 7, and September. 2, 1789, 
respe~tively.~' 

The argument of the affirmative of the debate was that, while the Constitu- 
tion contained no express grant of the function of removal from office, or 
specific provision in regard to the matter, i t  vested in the President the whole 
executive power of the Government, and that the authority to remove was in- 
trinsically and necessarily a part of the executive power, without which i t  
could not be fully or efficiently exercised. " I  conceive," said Mr. Madison, 
" tha t  if any power whatsoever is in i ts  nature executive, it is the power of 
appointing, overseeing, and controlling," ( a s  by removal from office if deemed 
expedient,) "those who execute the laws."88 Fisher Ames, in combating the 
notion that it  would be dangerous to determine that  the power was vested in 
the President, observed :-" I t  will be found that the nature of the business " 
(of removal) " requires it  to be conducted by the head of the Executive; and I 
believe it  will be found even then that more injury will arise from not remov- 

ing improper officers than from displacing good ones."88 Mr. Boudinot 
1152 expressed himself as  " certain from the nature of things, that it was not 

the intention of the Constitution to prevent the President frora removing 
an officer who was found to be wholly unfit or incapable of doing his duty."" 
Mr. Madison also asserted the view that-" inasmnch a s  the power of removal 
is  of an executive nature, and not affected by any Constitutional exception, i t  is  
beyond the reach of the legislative body." " 

Subsequent rulings. I n  the course of his remarks Mr. Madison further de- 
~lared--~The decision that  is a t  this time made will beco~ne the permanent 
exposition of the Constitution." l2 I n  point of fact the result of this debate has 
ever since been treated by writers on the subject as  a contemporaneous inter- 
pretation of the Constitution, not merely a s  to civil officers but equally as  to mili- 
tary and naval officers, the appointment of both classes being authorized by the 
same constitutional provision. This exposition has been since repeatedly 
illustrated by the authorities. Thus in the early case in Pennsylvania of Com- 
monwealth v. Bussier? Tilghman C. J. refers to the question under considera- 
tion in the following terms :-This question " engaged the attention of the Con- 
gress of the United States soon after the formation of the Federal Constitution, by 
which the President nominates and appoints by and with the advice and consent 
of the Senate. There was some plausibility in the argument that the tenure of 
officers should be a t  the pleasure of the President and Senate, because the 
President could not appoint without the consent of the Senate and the Con- 
stitution is  silent as  to the power of removal. Yet it was determined with 
general approbation that the pleasure of the President was the tenure of 
office. A main reason for this opinion was that the President, being vested 
with the supreme executive power, was bound to carry the laws into 'operation, 
which can only be done through the intervention of officers. If these officers 
are  not removable a t  his pleasure, he i s  relieved from that responsibility to  
which i t  is  for the public good to hold him. An officer is not appointed for his 

871 Stats. at  Large, 28, 49, 65. 
1 Gales' Annals, 463. In U. S. v. Guthrie, 17 Howard, 307, McLean, J. observes :

" In this discussion in Congress, Mr. Madison * * * considered the removal from 
office was an executive power, and that Congress could not restrict i ts  exercise." 
" 1 Gales' Annals, 476. 
70 Idem, 376. 
1' Idem, 464. 

1 5  Sergt. & Rawle, 461, (1820). 
Idem,, 495. '1 
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own sake but for that  of the public. I f  he  misbehaves, the sooner h e  is 
1153 removed the better, because the country suffers every moment that he  

continues in office." 
In  1839, in the case of Ex parte Hennen," the Supreme Court of the United 

States, in  remarking that-"the Constitution is silent with respect to the 
power of removal from office, where the tenure is  not fixed," adds-generally
that, " in  the absence of all constitutional provision or statutory regulation, it 
would seem to be a sound and necessary rule, to consider the power of r m v a l  
a s  incident to the power of appointment." ~ h e - c o u r t  then goes on to observe 
that  "it was very early adopted a s  the practical construction of the Constitu- 
tion," and has since "become the settled and well understood construction " of 
that  instrument, " that the power of removal was vested in the President'alone." 

In  1842,in  an opinion16 relating to a naval officer who had been " stricken 
from the rolls" by the President, i t  was declared by Atty. Gen. Legare that- 
"it is now too late to dispute the settled construction of 1789. It," (the au- 
thority to remove,) "is, according to that construction, from the very nature 
of executive power, absolute in  the President, subject only to his responsibility 
to the country, (his constituent,) for a breach of such a vast and solemn trust." 
And he continues,-"it is obvious that if necessity is  a sufficient ground for  
such a concession in regard to offlcers in  the civil service, the argument applies 
a mzclto fortiori to  tlle military and naval departments." Referring to the 
action taken in the case before him, he concludes--"I have no d d t ,  there- 
fore, that  the President had the constitutional power to do what he did." 

I n  1847, in  the case of Surgepn Du Barry of the army? Atty. Gen. Clifford, 
in commenting upon the debate of 1789, says:- "The power was finally 
affirmed to be in the President alone by a majority of both houses of Con- 
gress, after great deliberation and perhaps one of the ablest discussions in the 
history of the country. That  decision was acquiesced in a t  the time, and has 
8ince received the sanction of every department pf the government." He then 
goes on to show that  there is no essential difference between the cases of mili- 

tary and those of civil officers, "much the largest class of whom," he  
1154 observes, " a r e  appointed under that clause of the Constitution from 

which the power of the President is derived to appoint the officers of the 
army and navy."' * * * No such distinction," he continues, "was  taken in 
the debate on either side. On the contrary, i t  was maintained that  the power of 
removal extended to every officer in  the government except the judiciary. The 
plain inference to be drawn from the whole discussion leads irresistibly to  the 
conclusion that the construction adopted was intended to reach every officer ap- 
pointed by the President, except the judges of the federal c ~ u r t s . " ' ~  H e  further 
instances the fact that-" the form of a military commission, in general use, ex- 
pressly describes the tenure of office and very clearly recognizes the doctrine of 

"13 Peters, 258, 259. And see Blake u. U. S., 103 U. S., 231; 
m 4  Opins., 1. 

4 Opins., 609-613. 
"And see 8 Opina., 231. 
"It  is noticed in this opinion, (p. 613,) that the only wrlter who holds that the power 

of executive dismissal is  limited to casee of civil o5cers Is De Hart. [See his " Military
Law," p. 228-243.1 "It is sufficient," says Mr. Clifford, "to  remark that the weight of 
authority on this point is  altogether against the views of this author. The construction 
Of 1789 is too forcibly flxed in principle and has been too long established in practice to he 
shaken by any elementary writer however respectable, and the attempt to limit and qualify 
Its application to the Omcers in the clvil service has been wholly unsuccessful." So, Mr. 
Cuahing, (8 Opins., 230,) refers to De Hart as not entitIed to consideration upon the 
prenent subject. 
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1789: ' This commission to conthue C force during the pleasure of the President 
of the United States for the time being.'" 

In  a later opinion '' Atty. Gen. Cushing expresses himself a s  follows :-" I am 
not aware of any ground of distinction in this respect, (the liability to be d e  
prived of their offices a t  the will of the President,) so f a r  a s  regards the strict 
question of law, between officers of the army and any other officers of the gov- 
ernment. As a general rule, with the exception of judicial officers only, they all 
hold their commissions by the same tenure in this respect. Reasons of a special 
nature may be deemed to exist why the rule should not be applied to military in  
the same way it is to civil ofllcers, but the legal applicability to both classes of 
officers is, i t  is conceived, the settled comtructwn of the Constitution. I t  is no 
answer to this doctrine to say that  officers of the army a re  subject to be deprived 
of their commissions by the decision of a court-martial. So are  civil officers by 

impeachment. The difference between the two cases is  in the form and 
1155 mode of trial, not in  the principle, which leaves unimpaired, in both cases 

alike, the whole constitutional power of the President." And, with refer- 
ence to the case submitted to him, he adds :-" I am therefore of opinion that  the 
President had the constitutional power to remoye Mr. Lansing," ( a  military 
storekeeper,) " from office." 

The same Atty. Gen., in a subsequent o ~ i n i o n , ~  incidentally observes, speak- 
ing of the President-" The power of removal, and the absolute right to exercise 
i t  according to his conscience, like the power of appointment, he holds by the 
Constitution." 

I n  a third opinion," Mr. Cushing reviews a t  length the subject under consid- 
eration, a s  illustrated by the authorities; shows that, in  regard to civil officers, 
the construction of the Constitution is "fixed, a s  all admit, past change;"* 
and, holding that no difference exists in the application of the power to military 
or  naval officers, concludes-generally-that " the power to  remove is  inherent 
In the executive power to nominate, a s  conferred on the President by the Con- 
stitution." 

Mare recently-since the late war-Atty. Gen. Browning, in an opinion " in the 
cam of an army officer who had been summarily dismissed by the President, 
notwithstanding an acquittal by court-martial, observes :-Is The authority of 
the President to dismiss an officer from the military or naval service has been 
fully and elaborately considered by several Attorneys General. They have, in 
every instance where the question arose, asserted that the authority was de- 

rived from the Constitution, and that i ts  exercise was sanctioned by the 
1156 settled construction of that instrument and the uniform practice of the 

executive branch of the government." H e  then reviews some of the 
rulings of his predecessors, and, referring to the act of July 17, 1862, by which 
the President is  "authorized and requested to dismiss and discharge " officers 

Opins., 6-6. 
7 Opins., 251. 
8 Opins., 230-232. 
Mr. Cushing here adds :-" I say past change, for the result of the earnest discus

sion of the queation in the Twenty-third Congress, when the subject was revived for the 
very purpose, would appear to be decisive on that point." It was In this Congress that 
Mr. Clay offered, to a pending bill for restricting the executive patronage, an amend
ment declaring that, in cases of offlcers appointed by the President by and with the advice 
and consent of the Senate, the power of removal should be exercised only in concurrence 
with the Senate. This proposition was supported in an elaborate speech, but tpe amend- 
ment was subsequently withdrawn and was not renewed. See Gales and Seaton's Cong. 
Deb., vol. XI, part I, pp. 455, 513-524; 2 Mallory's Life and Speeches of Clay, 244; 2 
Colton's Speeches of Clay, 11-12. 

12 Opins., 424-426. 
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08 See Street 11. U. S., 24 Ct. Cl., 247-8. 
WBlake v.  U. S., 103 U. S., 231. 
0s And see McElrath v.  U. S., 102 U. S. 4: 

Prins .  Const. Law, 437. 
"See Keyes v.  U. S., 109 U. S., 336; U. S 

122 U. S., 558; Crenshaw v. U.'S., 134 U. S. 
* _ 
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of the army and navy, for cause,*-comments thereon a s  follows:-" This pro- 
vision did not, in my opinion, clothe the President with a new power, but gave 
an express legislative sanction to the exercise of a power incident to the high 
official trust confided to him." " 

The leading commentators on the Constitution have expressed themselves 
to the same general effect in regard to the debate of 1789 and its result. Thus 
Sergeant writes m-'' I t  was determined by Congress that the power of removal 
belonged to the President by virtue of the clause in the Constitution vesting in 
him the executive power, and other parts of that instrument, and this construc- 
tion has since prevailed." 

A similar view is expressed by Story in  regard to the legislation of 1789, 
and Kent refers to it in the following terms: =-" This amounted to a legisla- 
tive construction of the Constitution, and i t  has  ever since been acquiesced in 
and acted upon, as of decisive authority in the case. I t  applies equally to every 
other officer of government appointed by the President and Senate, whose term 
of duration is not specially declared. It is supported by the weighty reason 

that the subordinate officers in the executive department ought to hold a t  
1157 the pleasure of the head of the department, because he is invested gen- 

erally with the executive authority, arid every participation in that au
thority by the Senate was an exception to a general principle, and ought to be 
taken strictly. The President is the great responsible officer for the faithful 
execution of the law, and the power of removal was incident to that  duty, and 
might often be requisite to fulfill it. This question * * * may now be 
considered as  firmly and definitely settIed, and there is good sense and practical 
utility in the construction." 

Conclusion. I t  will appear from this review that  the construction of the 
Constitution in favor of the executive power of removal, however doubtdully 
arrived a t  in the beginning," had, prior to the legislation of 1866, (incorpo- 
rated in Art. 99,) become firmly established by the acceptation and judgment 
of the legal authorities and the continued and unquestioned practice of the 
executive department. I t  would certainly be the reasonable conclusion that an 
executive power thus confirmed could not be divested or restricted by Con
gress without a transcending of its constitutional authority, and that the view 
of Mr. Cushing, in his argument as Attorney General in U. S. v. Guthrie ''-that 
" nothing but a n  amendment of the Constitution could take from the President 
this power "-was founded in good reason."' The political history of the enact- 

-
84 The  enacrment specifies-" for  any cause which, i n  h is  " ( the  President's) " judg

ment,  either renders such officer unsuitable for, o r  whose dismission would promote, t he  
public service." According to  t h e  cause stated, therefore, t h e  dismissal would have t h e  
e rec t  either: of a mere discharge, o r  of a discreditable separation. 

86Tha t  th is  provision of 1862 was "simply declaratory of t h e  long estnblished law:' 
see 15 Opins. At. Gen., 421 ; also Blake v.  U. S., 103 U. S., 234. 

As to  other " declaratory provisions which neither enlarge nor diminish t h e  constitu- 
t ional power of t he  President "-see 8 Opins., 233. 

With t h e  opinions of Attys. Gen., cited in the  text,  see 2 Opins., 67, and  12 Id., 4, 
where the  general power to  dismiss is recognized by Mr. Wi r t  and  Mr. Stanbery. The 
power was repeatedly atfirmed by Judge Advocate General Holt, in h is  opinions during 
the  war. 

Const. Law, 373. 
Com on Const $ 1537, note. 

1 Corn., 310. And see Rawle on the  Cons t ,  287, 2 Marshall's Washington, 162. 
" I t  was carried In the  House of Representatives by thirty-four votes against twenty, 

bu t  in t he  Senate only by the '  casting vote of t he  Vice-President. The Federalist  
opposed it-see No. 77. And see also the  views of Story in  2 Com. g 1539. 

17 Howard, 288 
OIBut t h a t  Congress may by law limit and restrict t he  power of rerLoval of t h e  

" infer ior  officers" appointed by heads of departments-see Perkins v. U. S., 20 Ct. CI.. 
438. 
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ment of 1866,-the fact that  i t  was intended a s  a check upon President Johnson 
by a Congress toward which he occupied an antagonist position,-is still 

1158 remembered:' I n  the light of this history, while the existing law is of 
course binding till repealed or authokitatively determined to be uncon- 

stitutional, i t  is  rather to be respected a s  a n  expression of the sentiment of 
Congress that dismissals, without trial, of army and navy officers, are  in gen- 
eral inexpedient in time of peace, than as  an exercise of the legislative power 
" to make rules for the government and regulation of the land forces." And, 
in this connection, it  may be noted that now, as  a t  the d a t e  of the opinion of 
Atty. Gen. Clifford above cited, i t  is still declared in the commissions of mili- 
tary officers, a s  issued from the War Department, that  the same are " to con- 
tinue i n  force during the pleasure of the President of the United States." 

EFFECT OF THE RULING. I N  BLAKE'S CASE. Until recently i t  had 
been generally supposed that the legislation of 1866, (admitting i ts  constitu- 
tionality,) operated absolutely tb prohibit the removal from office, in time of 
peace, of an officer of the army, (not subject to retirement RS presently to be 
noted,) by any form of proceeding except the sentence of a court-nrartiaLW In  
1880,however, in the case of a chaplain of the army? i t  was held by the Su- 
preme Court that the statute of 1868, in declaring in substance that  the Presi- 
dent should not summarily dismiss officers, meant simply that " h e  alone" 
should not exercise this power; there being, a s  i t  was considered, in this legis- 
lation "no  intention to deny or restrict the power of the President, by and zuitR 
the advice and conselzt of the Senate, to displace them" (i. e. officers of the 
army and navy) "by the appointment of others in their places." I t  was there- 
fore specifically held that-" The President has  the power to supersede or re- 
Ipove an officer of the army or the navy, by the appointment, by and with the 
advice and consent of the Senate, of his s u c c e s s ~ r . " ~ ~  Under this ruling, the 

President, if determining to remove an officer of the army without trial, 
1159 (or  after a trial which has not resulted in his dismissal,) has but to 

nominate to the office a n  eligible person " cice A. B. revuoved :" if the 
Senate concur in the nomination, the removal of the incumbent is  completed. 

The case of Blake has been affirmed and followed in several later adjudi- 
cations.' 

SEC. 1229, REV. STS.-DISMISSAL BY DROPPING FOB DESERTION. 
The provision in the last clause of this section, authorizing the President to 
drop from the rolls of the army, a s  deserters, officers who have been absent 
without leave for three months, is an incorporation into the Revised Statutes 

O2 See Blake's Case, post. In t h h  connection should be noticed t h e  "Tenure of Office 
Act"  of March 2, 1867, ( the provisions of which, a s  amended by the Act of April 5, 
1869, are  incorporated in Secs. 1767 et seq. of the Iiev. Sts.,) by which the concur
rence of the Senate is made necessary to the absolute removal of civil  officers. This 
measure also was adopted during the same period of political excitement-when the 
President and Congress were a t  variance--as was the Act referred to in the text, and, 
a s  to the question of i ts  constitutionality, is subject to a similar criticism. See the 
reference to  i t  by Atty. Gen. Evarts, in Rollins' case, 12 Opins., 445-6, 449. 

[Eu t  th&" Tenure of Office Act"  has now been repealed by the Act of March 3, 1887, 
c. 	353-24 Stats. a t  Large, 500.1 

OB See Street v. U. S., 24 Ct. Cl., 247-8. 
Blake v. U. S., 103 U. S., 231. 

06And see McElrath v. U. S., 102 U. S. 416;Keyes v .  U. S., 109 U. S., 336 Cooley, 
Prins. Ccnst. Law, 437. 

O6See Keyes v.  U. S., 109 U. S., 336; U. S. v. Corson, 114 U. S., 619; Runkle v. U. S., 
122 U. S., 558; Crenshaw v. U.S., 134 U. S., 99; Mullan v. U. S., 140 U. S., 240. 
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of the main portion of s. 17, Act of July 15, 1870, c. 294; " a further portion, 
relating to the forfeiture of pay by the officer dropped, being embraced in the 
subsequent Sec. 1266. 

The dropping from the  rolls here authorized, while a form of summary dis
missal, is distinguished from the executive dismissal already considered a s  
consisting in law in a removal from office. This latter is a constitutional func
tion; the authority to drop is x special powera8 conferred by Congress for the 
purpose of relieving the army of a useless member who has himself practically 
abandoned ~t,'garia the treasury from the obligation of paying for services no 
longer rendered : further, in  making the officer dropped ineligible for reappoint
ment, Congress attaches to his status a disqualification not involved in the case 
of a n  officer dismissed under the general constitutiollal authority to divest office. 

This distinction has been illustrated by the ruling of the Judge Advo
1160 cate ~ e n e r a l : ~followed by a concurrent ruling, (in the same case,) of 

the Attorney General,' to the effect that  a n  officer who has been dropped 
from the rolls under Sec. 1229 is not entitled to apply for a trial under Sec. 
1230, (presently to be noticed ;) the latter section applying only to cases of offi
cers summarily dismissed under the general power of removal of the Executive. 

Under this statute there had been dropped, up to January 1, 1895, twenty-
three officers. 

SECS. 1245 m D  1252, REV. STS.-DISMISSAL BY "WHOLLY RE
TIRING.1' These Sections, (taken from s. 17 of the Act of August 3, 1861, c. 
42,) a r e  introduced under this Title a s  exhibiting a special authority vested in  
the President to summarily dismiss officers, found to be incapacitated for active-
duty by causes not incidental to the military service, by what is called "wholly" 
retiring-an awkward term, since all retired officers a r e  wholly retired, but 
meaning here dropping altogether from the army;  the names of the parties 
being, a s  is provided in the latter section, thenceforth " omitted from the Army 
Register." ' 

*This is the  only general s ta tute  on the subject. A previous Resolution of Congress, 
of May 5,1870,had authorized the President to drop from the rolls two particular officers 
named. I n  a Rea. of July 27, 1868, Congress had itself dropped six lieutenants for un
authorized absence from duty. 

""The Act of 1870 was intended to  give to the President a fresh grant  of power, to be 
exercised * independent of the Acts or 1865 and 1866." Newton v.  U. S., 18 
Ct. Cl., 444. 

= T h a t  the officer dropped leaves the  service i n  a dishonorable status, see Circ., No. 4, 
(H. 	A.,) 1891. 


lc+ DIGEST,374. 

'Lieut. Newton's Case, 17 Opins., 13. I t  was held by the Attorney General In this 

opinion that-a trial by court-martial was not essential to the ascertainment of the fact 
o t  the absence specified in the statute, but tha t  the President might determine such 
fact from the official records of the War Department; t h a t  the order, (issued upon 
such determination,) dropping the officer under the  statute, was final and conclusive--a 
decision from which there was no appeal; and tha t  the President, having issued it, was, 
a s  to  tha t  case, functua ojfloio and not empowered thereafter to " review, annul, affirm, 
or reverse, his own adjudication," a n 4  tha t  i t  could not be revised or reversed by a suc
cessor of his in o5ce ; t h a t  the fact tha t  the order was made under a misapprehension of 
facts could not change i ts  legal efeect ; t h a t  the order did not the sign E a n w l  of 
the President, but tha t  i t  was simply sufficient tha t  i t  was issued by the Secretary of 
War "by  the direction of the President;" tha t  neither the  Act of March 3, 1865, nor 
tha t  of July 13,1866, (Sets. 1230 and 1229,Rev. Sts.,) applied to  cases under the enact
ment authorizing the  dropping of officers. [And see Newton v. U. s., 18 Ct. Cl., 444.1 

O5cers wholy retired become a t  once civi l i~ns,and, a s  such, cannot be readmitted to  
the army except by a new appointment. DIGEST, 666;Miller v.  U. s., 19 ct. CI., 339; 
McBlair v. U. S., Id., 528 ;Fletcher v. U. S., 26 Id., 642; 19 Opins. At. Gen., 202. 
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The authority here conferred might with reason be regarded a s  having been 
divested in  1866 by the operation of the Act of July 13 of that  year, heretofore 
considered, by which the President was prohibited from dismissing officers in  

time of peace. In  practice, however, the Act of 1866 was not treatecl a8 
1161 having such effect, cases of officers removed by being "wholly retired" 

being published in nearly all the Army Registers between 1866 and 1874, 
when the provision of 1861 was re-enacted in the Revised Statutes. Forming 
now a portion of the same general Act a s  does the provision, (of Sec. 1229 and 
Art. 99,) containing such prohibition, and not being repugnant thereto, i t  is 
(like the enactment relating to the dropping of officers for desertion,) to be 
regarded a s  of equal force with that  provision, to the general rule indeed estab- 
lished by which it may, (also like the said enactment,) be viewed a s  constituting 
a special exception. 

SEC. 1230, REV. STS-TRIAL FOR OFFICERS SUMMARILY DIS
mISSED. This provision, which is  s. 12 of the Act of March 3, 1865,C. 79,has 
already been fully considered in Chapter VI? I t  provides for persons removed 
by executive act from military office' a formal hearing, and a remedy in case 
injustice is found to have been done them. Under existing law, however,-in 
view of the prohibition of such dismissals, in  time of peace,-this enactment is  
operative only in time of war. 

SEC. 1228, REV. STS.-RESTORATION OF DISMISSED OFFICERS. 
This section, which, as  illustrating the effect of the dismissal of an officer of the 
army, i s  in a measure a complement of Art. 99,is the Act of Congress of July 20, 
1868,c. 185,not substantially modilied. 

CASES OF DISMISSAL BY SENTENCE. This Act was described in i ts  
title a s  "declaratory" of the existing law in regard to officers dismissed by 
court-martial. That i t  was declaratory in fact of the law as it had existed from 
the beginning of the government under the Constitution, is indicated by the 
uniform rulings of the Attorneys-General prior to i ts  date.' These rulings a re  to 
the effect that  the only legal mode of restoring to office in  the army one who has 

been duly dismissed therefrom by the sentence of a military court, is by 
1162 the exercise of the appointing power of the Executive. This, for the 

reason that the dismissal separates the officer fully and finally from the 
military service and makes him a private citizen, and that no such citizen can be 
endowed with a military office except in the way pointed out in the Constitution, 
&z. upon a nomination to the Senate confirmed by that  body.' 

Opinions of Attorneys General, k c .  Of the rulings referred to, on this sub- 
ject, some of the principal will be cited-as follows : 

-

SAnte, p. 60. The leading case under this  provision i s  Lieut. Newton's. 17 Opins., 13; 
18 Ct. CI., 435. 

4 That  i t  does not apply to cases of offlcers dropped for desertion under Sec. 1229,Rev. 
Sts., see DIQ~ST,374, (1879,) and subsequent opinion of Atty. Gen. in  17 Opins.; 13, 
(1881.) 
 

EAnd see, later, U. S. v.  Corson, 114 U. S., 621. 
6 That  the concurrence of the Senate i s  requisite may be stated as  a general principle 

almost without qualification, since the exceptions thereto are  so few. The Constitution, 
however, provides tha t  Congress may, by Statute, "vest  the appointment of inferior ofl- 
cers"-a term understood to include army ofecers in  general: see 10 Opins. At. Gen., 
4 5 6 " in the President alone, in  the courts of law, or  in  the heads of departments ;'' and 
in rare cases Congress has been held to have vested i n  the Prestdent alone the power to  
appoint officers of the army. See 10 Opins., 450; also opinion of Judge Aavocate General. 
(in DIG~ST,150,)sustained by the Court of Claims in Collins v. U. S., 14 Ct. C1. 568, the 
rnling in which was afflr&ed in the Same Case in  15 Id., 22. 
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Thus, in an opinion given in 1843, in the cases of two naval officers, Lieut. 
Whit-ney and Passed Midshipman Moorhead," who had been dismissed by sen. 
tence, Atty. Gen. Nelson, in  referring, first, to the judgment pronounced in the 
former case, a s  harsh, proceeds as  follows:-" But I know of no revisory power 
by which that sentence can now be rescinded, annulled, or modified. I t  has 
been passed upon by the competent authority from whose decision the law has 
provided no appeal. I t  must, therefore, forever stand as  the judgment of the 
court. The effect of the judgment, i t  is true, may be removed; not, however, in 
virtue of any authority to reverse the court's sentence, but in the exercise of 
the power of appointment with which the Constitution has clothed the Presi- 
dent. No case has been brought to my notice in which an officer once dismissed 
has ever been restored to the service otherwise than by nomination by the Chief 
Magistrate and confirmation by the Senate, where the grade of the appointment 

was within the control af their joint action;' and if such a case has 
1163 occurred, I should not hesitate to declare i t  to be in direct repugnance 

to the Constitution and the laws, and to every principle applicable to 
their just and safe construction." 

As to the case of the other officer named, this-the Attorney General re
marks-" stands precisely, as  fa r  as  the law is concerned, upon the same footing. 
The facts disclosed by the record show i t  to be one in which the sentence pro- 
nounced and executed was peculiarly harsh and severe. The proceedings of 
the court held in his case I do not deem i t  necessary particularly to discuss. 
I have no difficulty, however, in stating that they were exceedingly irregular. 
Testimony, manifestly illegal, was admitted, whilst that which was legal was 
ruled to be inadmissible. But still I do not perceive how those irregularities 
can be regarded as  annulling the judgment pronounced.8 They might have been 
appealed to  a s  reasons why the revisory power, when called to  act upon the 
proceedings, should not have approved the finding and sentence of the court;  
but that approval having been signified, they cannot avail wholly to avoid 
everything that has been done. The judgment of the tribunal created by the 
law has been pronounced and carried into effect, and the officer upon whom i t  
operated was thenceforth unquestionably out of the service. This judgment 
I hold now to be irreversible. If Mr. Moorhead is restored to the service, i t  
must be through the power of appointment, which the Pwsident will exercise 
according to his own sense of the exigency of the case." 

In  a later opinion,' the same authority observes :-I6 I know of no power by 
which an officer once out of the service can be brought back to i t  other than 
that of appointment by the President." And in a further case*" he describes 
the position of such an officer a s  being-" from the time of his clislnissal to that 
of his new appointment," that  of " a  citizen having no connection with the 
public service." 

In a subsequent instance-that of the case of Lieut. Devlin of the marine 
1164 corps "-Atty Gen. Cushing refers a s  follo~vs to the conclusiveness of a 

sentence of dismissal of an officer, when duly approved by the President 
as the prover reviewing authority :-"The decision of the President of the. 

United States, in cases of this sort, is  that of the ultimate judge provided by the 
Constitution and laws. Like that of auy other court in the last resort of law, 

''4 Opins., 274. I t  need hardly be remarked that the same rule must necessarily apply 
to all commissioned officers whether of the navy, army, or marine corps. 

*That mere irregularities in the record, not affecting the legal validity of the pro- 
ceedings, cannot authorize the setting aside of the Rentencesee further, 4 Opins. ~ t .  
Gen., 170 ; 7 Id., 104 ;10 Id., 65, 67 ; 14 Id., 449. 

* 4 Opins., 306. 
Id., 318. 
 

it6 Id.. 270. 
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i t  is final a s  to the subject matter. There is one, and but one, legal question 
which would be competent in  this case after the final decision of the President 
upon i t ;  namely that of nullity of the proceedings, a s  being, for instance, coram 
non iudice, or, for other cause, absolutely void ab in6tio." 

That the result is the same where a department or army commander is the 
proper reviewing officer, authorized by law to confirm and execute the sentence 
of dismissal, (as  he may be, in time of war, under Art. 106,) is indicated in a 
further opinion of the same Atty. Gw., in Capt. Howe's case." "As the general 
in command," he observes, " affirmed the sentence, and it  has been carried into 
execution, there is now no longer any power competent to review and reverse 
that sentence." And he adds,= that the President has no " rightful authority to 
review and reverse the sentence of a court pronounced in a case within its 
jurisdiction, duly approved by the revising power, and actually carried into 
full and complete execution." 

In a subsequent opinion-in the case of Capt. Downing of the navy ''-the same 
Atty. Gen. describes the effect of a sentence of dismissal, duly confirmed and 
executed, in  the following terms :-" The dismissal thus became a consummated 
fact, anti incapable of being recalled by the President, so that, i f "  this officer 
"were to be restored to the navy, i t  could only be done by a new appointment. 
In this condition of things, and in the present stage of the case, no question can 
be raised on the proceedings of the court, save the purely technical one of nullity 
of sentence for want of jurisdiction." 

More recentl~r, '~ Atty. Gen. Williams, referring to an army officer who had 
been cashiered by sentence, says of him that he "is out of the army a s  

1165 much as  if he had never been in it." And in a later case1' he more fully 
delineates the status of a duly dismissed officer of the army, a s  follows :

''His previous connection with the service having ceased, he thereupon became 
a civilian, and in a legal point of view he can be regarded as  standing on no 
different ground relatively to a n  appointment to such rank or position than 
that occupied by any civilian who may never have been in the army. If i t  
would be contrary to the law of the military service to appoint the one thereto, 
so it would be to appoint the other." 

As a further referenceAtty.  Gen. Evartsl7 clearly states the law in regard 
to a n  officer of the army dismissed by sentence, in remarking that, after such 
sentence " is duly confirmed and executed ,the dismissed officer cannot be rein- 
stated by means of a pardon or in any other manner than by a new appoint- 
ment and confirmation by the Senate. This is because the execution of the 
judgment in effect abrogates the offic?er's commission and entirely dissolves his 
connection with the service, placing him in exactly the same situation relatively 
thereto which he occupied previous to his original appointment." ls 

6 Opins., 514. And see 10 Id., 66. 
Id 6 Opins., 507. 
1' 7 Id., 99. 
15 14 Opins., 449. 
18 Id., 502. 
17 12 Opina., 548. The same doctrine has recently been repeated by Atty. Gen. Brewster, 

in Gen. Porter's case, (Opin. of March 15, 1882,) where indeed, in stating that the 
particular officer, having become, by dismissal, a civilian, can be restored to the army 
only by a reappointment, he adds that such leappointment must be authorized by special 
Act of Congress, because the Army Regulations require that "appointments to the rank 
of General shall be made by selection from the m y . "  [In a further opinion in this 
case, of June 23, 1884, it was held by the same authority that an Act of Congress r e  
quiring or authorizing the appointment to a military ofece of a particular person desig- 
nated by name was unconstitutional, mainly as assuming to limit and control the appoint- 
ing power of the President.] 

lsTo a similar effect see the recent case of Vanderslice v. U. S., 19 Ct. Cl., 480 ;Runkle 
v. U. S., Id., 397. 

1: 
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Conclusiveness of approved sentence of dismissal. The extracts thus given 
illustrate most flllly the principle of the conclusivenes of a legal sentence of 
dismissal adjudged by a military court, when the same has been once duly 
passed upon and approved by the h a 1  authority provided by the code and 

thereupon executed.- I n  such a n  instance the law, having in view the 
1166 imperative necessity for certain and speedy punishment in the military 

service, has provided no appeal from the decision and order of the final 
reviewing officer, (whether President, or-in time of war-military commander,) 
who, as  it is  expressed by Mr. Cushing, is thus the "ultimate judge" in the 
case." The sentence of dismissal being once approved and executed-and we 
have heretofore seen that  it becomes executed upon notice to the officer of 
the act of approval or confirmation, officially given-the absolute separation 
of the party from the military service is a fait accompli. The President's, (or  
military commander's,) authority over the sentence or proceedings of the court, 
as  the final reviewing officer and judge designated by the code, is exhausted, 
and he is without the power to recall or modify his action. Moreover, a s  a 
pardon cannot affect a n  executed punishment, the President, a s  the pardoning 
power under the Constitution, cannot any more do away with the effect of the 
sentence than he  could in the other capacity devolved upon him by the 106th 
Article. This has already been pointed out in the extract from the opinion of 
Mr. Evarts, and is illustrated by the Supreme Court in Ex parte Garland,= 
where i t  is said-"A pardon does not restore an office forfeited." Thus the 
party sentenced is placed in precisely the position of any other civilian who 
has never been in the army a t  all. Except in  the mode provided b y  Art. 11, 
Sec. 2, 5 2 of the Constitution, he cannot be reinstated in or r e s t o r y  to the 
Army." 

I l legal  restorations, &c., by orders. Such being the law on this subject. 
the appropriateness of the title of the Act of 1868,in describing it  a s  a statute 
declaratory of the existing law, is clearly perceived. That this legislation was, 

further, most timely-was in fact needed-is shown by the practice 
1167 which had grown up in the latter part of the war of making an execu- 

tive order do the duty of a constitutional appointment, and thus of 
ignoring the principles of law governing the filling of offices in the army, a s  
well a s  those determining the effect of the judgments of courts-martial. 

The extent to which this practice had been carried can only be appreciated 
by consulting the published General Orders," of the War Department, especially 
during the years 1865 to  1867 inclusive. Here will be found order after order 
in which the legal and executed sentenceseof military tribunals were assumed 
to be set aside, and the officers, duly dismissed thereby, to be thereupon 
restored to, or redetached honorably from, the army. I n  some of these cases 
the officer, (who upon the execution of his sentence has become a civilian,) is 

"In some of the opinions cited, the fact that the dismissal was executed under a 
former President is referred to as  illustrating the absence of authority in the existing 
Executive to reopen the case. See 4 Opins., 170; 5 Id., 384 ; 6 Id., 507, 614 ; 10 Id., 65. 
This fact, however, cannot affect the question of the legal power. See 11 Opins., 22. 
A Sentence of dismissal is as fully executed, and as completely beyond the reach of the 
reviewing authority or the pardoning power, on the day after that on which it takes 
effect, a s  a t  any subsequent time, however long, thereafter. 

zo And see 12 Opins., 21. 
= 4  Wallace, 381. And see Vanderslice v .  U.S., 19 Ct. CI., 480. 
"See, further, in this connection, Report, 868 of the Judiciary Committee of the Senate, 

of March 3, 1879, 45 Cong., 3d Ses.; 17 Opins. At. Gen., 297; 18 Id., 18; 19 Id., 202, 
609; U. S.v. Corson, 114 U. S., 619. 

= A  large number Is  also to be found in  the Special Orders, 
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" reinstated in," or " restored " or " returned to " his former omce and rank ;" 
in  others he is " honorably discharged " from, or ''mustered out " of, the mili- 
tary service; " in others his resignation i s  accepted, (or permitted to be ten- 
dered,) a s  of the date generally of the preceding dismissal.* I n  the majority of 
these Orders the sentence is declared to be " revoked; " in others i t  is " set 
aside " or " annulled." In  one it  is '' vacated," in another " voided," in others 
"modifled "-to honorable discharge. In  several the sentence, once duly ap- 
proved by a competent commander, (and executed,) is again reviewed and 
" disapproved; " in  sowe the pardoning power is applied, and the executed 
sentence " remitted " or the individual "pardoned." 

I t  need hardly be observed that the action in all these cases proceeded upon 
a misconception of law and of the executive function, and was wholly without 
legal authority. Those Orders which, in assuming to " revoke " or "set aside" 
a regular and valid sentence, declared the party to  be "honorably dis

charged " or "mustered out," o r  announced that his resignation was ac- 
1168 cepted, were equally illegal with those which professed to reinstate him 

a s  a n  omcer, since to discharge or muster out a s  a n  officer one who is  a 
civilian, or to  permit him to resign a s  such, i t  is necessary first to put him back 
into the army. 

Restorations, &c., by legislation. I t  is thus perceived that the statute of 
1868,in recalling the military department of the government within its proper 
province, and in reaffirming the rule of law governing cases of the class under 
consideration, was a judicious and opportune measure. Upon i ts  enactment. 
the practice above indicated was presently discontinued, and the more recent 
cases of a disregard of the organic law in the particular under consideration a re  
not cases of executive orders but of statutory enactments by Congress. Thus, 
by an Act of March 3, 1873, c. 250,the Secretary of War was I' authorized and 
directed to restore" a party named,-who, a s  a captain in  the veteran reserve 
corps, had been dismissed by sentence in March, 1865, (since which time that 
corps had ceased to exist,)-" to his position a s  such captain, and grant him 
a n  honorable muster-out a s  of the date on which he was dismissed." Again., 
by an Act of June 9, 1874,c. 273, the Secretary of War was "authorized and 
directed to give to"  a party, who, a s  a captain of a regular regiment, had been 
dismissed by sentence in  June, 1870," a n  honorable discharge from the Service 
of the United States, to date " au of the date of his dismissal. Still further, by 
an Act of June 23, 1874,c. 499, i t  was provided-" That the Secretary of War 
be and is  hereby directed to amend the record of," ( a  lieutenant named who 
had been dismissed by court-martial in July, 1870,) " so that  he shall appear on 
the rolls and records of the army for rank a s  if he had been continuously in 
service." 

These provisions were all a t  variance with the provisions of the Constitu- 
tion relating to appointme~lts .~ Congress has no power, of itself, to restore 

See G. 0. 81, 116, of 1863;G.C. M. 0 .  378, 540, 550, 630, 675, of 1865;Do. 9, 160, 
171, 201, 206, of 1866 ; Do. 75, 81, 90, 97, 105, of 1867;Do. 46 of 1868 ; Do. 19 of 1870. 

=See G.C. M.0 .  559 of 1865;Do. 3, 21, 64, 65, 80, 81, 93, 99, 122, l33, 161, 172, 180, 
208, 207, 221, of 1866 ; Do. 17, 20, 86, 88, 89, of 1867; Do. 2, 78, of 1868 ; Do. 44 of 
1869. 

=Q. 0 .  27 of 1866; 0. C. M. 0 .  271, 629, of 1865; Do. 16, 225, of 1866; Do. 26 of 
1867. 

rr See, on the subject of this class of legislation, the case of Wood u. U. S., 15 Ct. Cl., 
161, in which the principle that appointments to omce cannot be made by Congressional 
enactment i s  illustrated in the case of an army officer. That an army o5cer on the 
retited list, who accepted and entered upon a consular oftice, and thds, under Sec. 1223, 
Rev. Sts., vacated his military omce, cannot be restored to it by the mere operation of a 
subsequent Act of Congress, ie properly held by the Attorney General in 19 Opins., 609 



MILITARY LAW AN 

was beyond the power of the Executive. 
cases, is to repair any wrqng done by a I 

opinion in the same case? another Attorr 
process of reasoning or fiction of law w 
the fact that, during all this time," (the 
missal was in operation,) " h e  was a PI 

under the authority of the United States 
places the two forms of dismissal upon tl: 

of the Executive to rehabilitate o 
1171 recent case? of an officer of the 

quently sought to be restored by a 
former, Mr. Browning, citing a s  authorit 
already quoted, in  the case of the two 
holds that  the relations of a n  offlcer to  
executive order of dismissal, " a revocatic 
work his  restoration; " in  other words, t 
is a simple nullity and wholly futile, rev 

The only counter authority known to e: 
of Claims i n  the early case of Smith v. 
that where an executive order was issue 
of dismissal in the same case, the prior a 
and altogether ; " that  " a l l .  i ts consequc 
officer was to be viewed as  having bet 
entire interval between the date of the 
revocation, and entitled to full pay f o i  I 

taken doctrine, however, though repeate 
passed upon in that c o ~ r t , ~  was finally r 
case? and the correct doctrine a s  there 
ings." 

Cases of officers otherwise separated 
illustrated is the same, and the Fame rule 
authorized mode or form other than by si 
is separated from the military service. A 

by the Executive, not as  an origin 
1172 public statute expressly requiring 

" dropped " under Sec. 1220," or " 
ai 4 Opins., 604. 
* 8 Optns., 235. 
* 12 Id., 427. And see DIGEST, 371, 607-60 

Department, in which valid summary dismissa 
thorized and legally inoperative. See cases in ( 
"2 Ct. Cl., 206. The fact, to which imporl 

original order was unjust and tha t  the  revo 
done,-was really wholly imma'terial. 

%Winters  v .  U. S., 3 Ct. Cl., 136; Barnes 
U. S., 5 Ct. Cl., 93. 

mMcElrath v. U. S., 12  Ct. Cl., 202; aferme 
"Palen v .  U. S., 19 Ct. Cl., 389; Montgom~ 

338: Mimmack v.  U. S., 97 U. S., 426; U. S. v 
'See 5 Opins. At. Gen., 101 ; also 8 Id., 22: 
"A parallel case i s  tha t  of a cadet of t h  

recorqmendation of the Academic Board under 
not, by revoking the order of discharge, re 
recommend it. 17 Opins. At. Gen., 67. 

dosee the principle applied to a case of r 
U. S., 10 Ct. CI., 528; also in Miller v.  U. S., 

616156 0 - 44 - 48 

752 MILITARY L.~W AND PRECEDENTS. 

1169 to the Army a legally dismissed officer, or-since, to do so, it must first 
restore him to it-to grant him a n  honorable discharge from it. Nor 

has it  any authority to  empower the President or Secretary of War  to do 
either,-except, indeed, in so f a r  a s  i t  may authorize a restoration by a new 
appointment under Art. I1 of the Constitution. As to  the Act last above cited, 
of 1874, i t  is to be remarked that  the same was held by the Attorney General 
to have been wholly inoperative, a t  least for the purpose for which i t  was 
apparently designed." " The Act in  question," he observes, " seems to proceed 
upon the idea that  the obliteration of the Army records, a s  therein provided 
for, will ipso facto restore" the party " t o  the office from which he was dis- 
missed. This idea is  in  conflict with the Constitution of the United States." 
The party, " in pursuance of the sentence of a duly organized court-martial was 
discharged from the Army in 1870, and since that  time his relations to i t  have 
been like those of any other private citizen. Any mistake by this tribunal, not 
involving i ts  jurisdiction, does not affect the validity of its proceedings. Con
gress cannot annihilate a fact by causing the record-evidence of i ts  existence to  
be destroyed ; nor can Congress constitutionally appoint a private citizen a lieu- 
tenant, colonel, or general in the Army. The appointing power is vested by the 
Constitution ' in the President, by and with the advice and consent of the Sen- 
ate,' except where i t  is vested by law in the courts or the heads of Depart- 
ments." '' 

RESTORATION OF OFFICERS DISMISSED BY ORDER, t c .  In  connec- 
tion with the specific subject of the Section under consideration

1170 the Yestoration of officers dismissed by sentence-it may well be noticed 
that the same constitutional principle and the same rule of law apply 

equally and alike to cases of officers dismissed or separated f r ~ m  the military 
service by summary order or in any other legal and authorized manner. 

Rulings on t h e  subject. Thus a n  officer dismissed by summary order of the 
President, ( a t  a time when that  form of removal from office had not been gro- 
hibited by statute,) was a s  fully and completely made a civilian a s  where 
dismissed by sentence, and could not therefore be restored by a new order 
revoking the original order, but by a reappointment alone. This also has  been 
uniformly held by the Attorneys'General, who have also noticed that the justice 
or injustice of the dismissal was an immaterial drcumstance. Thus in the 
case of Surgeon Du Barry of the navy? dismissed by executive order without 
trial, i t  was observed by Attorney General Legare, a s  follows:-" He was 
clearly out of the service by a lawful and valid, however harsh, (and even it  
may be unfair,) exercise of the appointing power. If he has been restored, i t  
has  not  been by avoiding the act dismissing him, for that could not be done. I t  

14 Opins.. 448. The effect which is given to the Act in the opinion is certainly a 
remarkable instance of a liberal constrllction. 

* A  more recent instance of exceptional nnd objectionable legislation of this class was 
the Act of March 15, 1878, by which the President was authorized to " annul and set 
aside the  flndings and sentence" of a general court-martial by which a n  officer had 
been legally dismissed from the military service, and to  " place him on the retired list of 
the army." A later and even more extraordinary instance was tha t  of the Joint Resolu- 
tion of March 3, 1879, by which the Secretary of War was "required to order a military 
court-nlartial or  court of inquiry to  inqpire into the matter of the dismissal" of a cer
tain officer named; "said court to  be fully empowered to confirm or annul the action of 
the War Department by which said" officer was " summarily dismissed the service" in 
1863; the " findings " of the court " to  have the effect of restoring " said officer " to his 
rank, with the promotion to which he would be entitled if it be found tha t  he was 
wrongfully dismissed, or  to  confirm his dismissal if i t  be otherwise found " ! 
"4 Opins., 124. And see the general observations applicable to  either form of dis

missal, already cited from 14 Id., 502. 
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was beyond the power of the Executive. All that  the President can do, in such 
cases, is to repair any wrong done by a new appointment." And, in a further 
opinion in the same case? another Attorney General, Mr. Clifford, says :-" No 
process of reasoning or fiction of law will enable his  counsel to escape from 
the fact that, during all this time," (the period during which the order of dis- 
missal was in operation,) " h e  was a private citizen, holding no .commission 
under the authority of the United States." I n  a later opinion," Mr. Gushing 
places the two forms of dismissal upon the same footing a s  respects the power 

of the Executive to rehabilitate or relieve the officer; and in a more 
1171 recent case? of an officer of the army dismissed by order and subse- 

quently sought to be restored by a second order assuming to revoke the 
former, Mr. Browning, citing as  authority Attorney General Nelson's opinion, 
already quoted, in  the case of the two naval officers dismissed by sentence, 
holds that the relations of a n  officer to  the service being "dissolved " by an 
executive order of dismissal, " a revocation of the order dismissing him cannot 
work his restoration; " in other words, that  the order of so-called revocation 
is  a simple nullity and wholly futile, revoking nothing, 

The only counter authority linown to exist on this point is that of the Court 
of Claims in the early case of Smith v. United States,% in which it  was held 
that  where a n  executive order was issued revoking a previous summary order 
of dismissal in the same case, the prior order "was revoked from its inception 
and altogether; " that "al l  its consequences were annulled; " and that the 
officer was to be viewed as  having been in office continuously during the 
entire interval between the date of the order of dismissal and that of the 
revocation, and entitled to full pay f o ~  such period. This  eccentric and mis- 
taken doctrine, however, though repeated in some other of the earlier cases 
passed upon in that court," was finally abandoned by the same in McElrath's 
case:' and the correct doctrine a s  there held has bee0 reaffirmed in later rul- 
ings.

Cases of o£Ecers otherwise separated from t h e  army. The principle thus 
illustrated is the same, and the same rule is to be applied, where, in  any legally 
authorized mode or form other than by summary order of dismissal, the officer 
is  separated from the military service. As, for instance, where he is discharged 

by the Executive, not as  an original act, but under and by reason of a 
1172 public statute expressly requiring such discharge.' So, where he is 

" dropped " under Sec. 1229," or " wholly retired " 'O under Sec. 1252, of ' 

" 4 Opins., 604.
" 8 Opins., 235. 
*12 Id., 427. And see DIGEST, 371, 607-608. I t  follows tha t  any orders of the War 

Department, in which valid summary dismissals have been revoked, were, so far, unaw 
thorized and legally inoperative. See cases in O.C. M. 0. 637 of 1865 ; Do. 76 of 1866. 
%2 Ct. Cl., 206. The fact, to  which importance was attached in this case,-that the 

original order was unjust and tha t  We revoking order was made to right the wrong 
done,-was really wholly imma'terial. 

Ss Winters v.  U. S., 3 Ct. CI., 136; Barnes v. U. S., 4 Ct. CI., 216; Montgomery v. 
U. 	S., 5 Ct. Cl., 93. 

88 McElrath v. U. S., 12 Ct. CI., 202 ; affirmed in 102 0. S., 426.- Palen v.  U. S., 19 Ct. Cl., 389 ; Montgomery v. U. S., Id. 370 ; Miller v.  U. S., Id.. 
338: Mimmack v.  U.S.. 97 U. S.. 426;U. S. v.  Corson, 114 U. S. 619. 

88 See 5 Opins. At. Gen., 101 ; also 8 Id., 223. 
"A parallel case i s  tha t  of a cadet of the' Ullitary Academy, discharged upon the 

recommendation of the  Academic Board under Sec. 1325, Rev. Sts. The President can
not, by revoking the order of discharge, restore the cadet, though the Board may 
recommend it. 17 Opins. At. Gen., 67. 

See the principle applied to a case of a "wholly retired " officer in McBIair o. 
U. S.,19 Ct. Cl., 528 : also in  Miller v.  U. S., Id., 338. 
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the Revised Statutes, already considered ; or  whe* he  has  vacated his military 
office, under Sec. 1228, R. S., by the acceptance ,of a diplomati9 o r  consular 
0t7ice.~ And so, where the offlcer has  tendered his resignation and the same 
.has been duly accepted: here also it has been held by Attorney General Evarts," 
that, upon such acceptance, the oficer is "out of the service a s  completely a s  
if he had,never been in it," and " that he can only be restored to i t  by a new 
appointment made conformably to the Constitution; " further, that  a n  order 
assuming to revoke an acceptance of a resignation, after the same had once 
taken effect, is of no legal validity. And so with a permission given to an 
ofecer to withdraw a resignation once duly accepted; CB--no such act can have 
any  effect to restore the officer. 

RESULT. The result of this general examination of the subject is, that in 
all  cases where a n  officer of the army is legally separated from the military 
service, and remanded, a s  he must thereupon a t  once be, to  the status of a 
civilian,-whether this be effected by sentence of general court-martial, summary 
order, dropping, retiring, acceptance of resignation, vacating of office by opera- 
tion of law, or otherwise,-the mode pointed out in  Section 1228 of the Revised 
Statutes, and in Art. 11, Sec. 2, O 2, of the Constitution, is the only legal mode by 

which he can be restored to the army;  that  any other mode, whether r e  
1173 sorted to by the executive or  legislative department of the government, is 

in derogation of the Constitution and wholly futile ;" that i t  in no manner 
affects the application of the general principle that  the dismissal may have been 
quite unwarranted by the facts or grossly unjust;  and that  the only exception 
to such application is where the original dismissal was absolutely illegal and 
therefore inoperative--as where, the dismissal having been by sentence, the 
proceedings of the court, from defect of constitution, want of jurisdiction, or 
otherwise, were rendered null and void. Such case, however, is really no excep 
tion, since here there has been no dismissal in  law. 

XXIX. T H E  ONE HUNDRED AND TWENTY-SECOND, ONE HUNDRED 
AND TWENTY-THIRD, AND ONE HUNDRED AND 

TWENTY-FOURTH ARTICLES. 

[Relative Right of Command, Relative Rank, kc., of Different Classes of 
OtEcera 1 

"ART.122. If ,  upon marches, gzcnrdx, or in quarters, different corpe of the Armv 
happen to join or do dzcty together, the oflber highest in  rank of the line of the 
Arm,@, Marine Corps, or militia, by comrmOsion, there on duty or C quarters, shall 
command the whole, and give orders for what is needful to the service, unlese 
otherwise specially directed by the President, according to the nature of the case. 

"ART.123. I n  all matters relating to the rank, du%s, and rights of oflcers, the 
same rules and regulations shall ,applu to oncere of the Regular 4 m t y  and to 
-

19 Opins. At. Qen., 609. 
UCapt. Mimmack's case, 12 Oplns., 666 ; Do. 14, Id., 262 ; 19 Id., 360. See also thir 

case reported in 10 Ct. Cl., 684, where a similar result is reached upon quaint reasou
ing, and in 97 U. S., 426, where the previous rulings are nflrmed. These rulings have 
been still later reaffirmed in the cases of Bennett w. U. S., 19 Ct. Cl., 379; Turnley v. 
U. S., 24 Ct. Cl., 317. And see 14 Oplns., 499. In a subsequent opinion, (18 Opins., 
311,) i t  was held that a resignation offered, and rejected at  the time, cannot subse
quently be accepted so as to separate the o lcer  from the amp.  To effect this, there 
must be a new tender and acceptance. 

19 Opins. At. Qen. 360. 
*r See-generally-the opinions of the Attorney Qeneral in Oen. P o r t d s  case, in 17 

Opins., 297 ; 18 Opins., 18. 
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Bennett v. U. S., 19 Ct. CI., 379; Turnley v. 
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volunteers commissioned in,or ntustered Qto eaid service, under the Zaws of 
the United States, for a limited period. 

"ART.124. Oficers of the militia of the eeveral States, when called C t o  tlce 
service of the United States, smll on all de tachmts ,  courts-martial, and other 
duty wherein they may be empEoyed C confunctibn with the regular or volunteer 
forces o f  the United States, take rank next after all omera of the l i b  grade 

in said regular or volunteer forces, notwithstanding the colnmisaions o t  
1174 such militia oflcsrs m y  be older than the convmisswns of the said 

.oflacera of the regular LW volunteer force4 o f  the United Statea." 

ORIGIN. The original of this provision, a s  taken from a corresponding 
British Article, is found in Art. 25, Sec. XIII ,  of the code of 1776. It flrst 
appears, however, in its present form, in  the 62d Article of 1806. 

CONSTRUCTION--"If upon marches, guards, or i n  quarters." Thh 
somewhat antiquated form of expression, which might well be dropped alto- 
gether from the Article, or be replaced by some simpler and more comprehensive 
term, is no doubt intended to cover all occasions of duty where different corps 
of the military force would be likely to meet for joint service, whether upon a 
campaign against a n  enemy, or when quartered together a t  a garrison or mili- 
tary post in time of peace. The term " guards " is deemed to refer particularly 
to grand, brigade, or picket guards, in  the field in  time of war. 
"Different corps of t h e  Army." As in Art. 82, heretofore considered, the 

term " corps " is  regarded a s  used here in a general sense, a s  extending to any 
separate and distinct arm or branch of the service comprised in the existing 
military establishment. The description " different corps of the army " is  
therefore construed a s  embracing, on the one hand, the infantry, cavalry, and 
artillery, and, on the other hand, the various departments, &c., or individual 
officers, included under the general term staff--a term which will be more 
particularly defined hereafter. 

Further, the word " corps," as here employed, is  interpreted a s  meaning not 
only a n  organized body or complete portion of the  force, but  any officered de- 
tachment however small, or even single officer, representing such an organiea- 
tion or portion.& It has already been noticedU that  the term " different corps " 
in Art. 82 is  held to a l l ~ w  of the same application. 

"Happen  t o  join o r  do d u t y  together." This phrase is evidently 
1175 intended to comprehend not only occasions where different corps a re  em- 

ployed together upon some speciflc duty under express orders, but where, 
by the chances of an engagement, a march, or other incident of the service, 
such corps come to meet and combine in any military operation o i  movement, 
o r  in the occupation of the same camp, garrison, or post. A mere fortuitous 
and temporary meeting, where the two or more separate bodies or detachments 
do not in  fact combine, and where no occasion arises for the assumption of a 
single command over the whole, is of course not contemplated. 

The ofacer highest  i n  r a n k  by commission sha l l  command t h e  whole," 
kc .  This means the otacer who is highest o r  senior i n  rank by the commission 
under which he is a t  the time serving." H e  may possess a commission in a 
higher rank than that in which he is actually sf?rv?ng, but it will not be available 
for  conferring command under the circumstances contemplated by the Article. 

a See Clrc. 3, Dept. of Va. k No. Ca., 1866. 
 
Chapter XXII-" Construction of bt 82." 
 

4' See O'Brien, 51, 56. 
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of all the other corps when not a man of 
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thus substantially equivalent to regimen1 
officers of the volunteer regiments a s  par 
Such officers, however, are line officers, il 
acting or serving a s  such: a line officer d 
time to be a part of the line. 

The other officers of the establishment,- 
yet to be specified,-are those designated 
prising-(1) the officers of the " General 
a s  Commander-in-chief,* consisting of thf 
staff " corps " or " departments," on duty 
ton or a t  the headquarters of military Di 
tions; ( 2 )  the officers of the personal, staf 
of the aids-de-camp, (and military secreta 
statute. 

LINE AND GENERAL OFFICERS Dl 
above indicated are  the general oflcers o 

trd See Acts of March 3, 1791, s. 5; March I 
March 3, 1797, s. 2; May 28, 1798, s. 6 ;  Jul 
March 16, 1802, s. 3, 4; February 28, 1803, 1 

Jour. Cong., 273 ; 4 Id., 165. 
It may be noted here tha t  the word "l ine" 

utes in  another and more specific sense, to  inc 
tion of the forces. Thus-" the line of majo 
line of infnntry i n  the army of thh United Sta  
and  engineers," (Act of July 16, 1798, s. 9 ;)- 
dragoons, riflemen and infantry, respectively," 

WSee ante, Chapter VIII, p. 87. 
88 Stocqueler, (Mil. Eqcyc.,) deflnes " Staff," 

era1 Staff,") as-" the body of ofecers intrust  
aid of a Commander-in-chief." And see D~oms 
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Thus a captain may also be a colonel by brevet, but unless he has  been specially 
assigned to duty according to this brevet rank,' and is serving a t  the time under 
that assignment, he cannot claim any right of command pertaining to such 
rank. 

The provision of the Article is also operative where the original commander 
of the mixed command absents himself or is disabled by wounds or illness. I n  
such case the Article devolves the command upon the next senior line officer 
present, a s  his ~uccessor.'~ 

"Of t h e  line of t h e  Army." The term " line of the Army " is susceptible of 
being interpreted a s  intending Regulars or U. S. forces a s  distinguished from 
State or other local troops; an officer of the line of the army thus being one 
who holds his colnmission under the authority of the United States as  distin
guished from one who holds it by the appointment of a Governor or other local 
authority. This interpretation receives support from the fact that during the 
Revolutionary war the term line was frequently employed in the laws and pro

ceedings of Congress to  indicate the military contingent of a particular 
1176 S t a t e a s  the " Pennsylvania line," the " New Jersey line," the " Virginia 

line," while in  referring to the regular army, or the army a s  a whole, 
the term " line of the army" or " continental line " was sometimes used." 

The authoritative construction, however, of the word "line " in this Article 
has been that it i s  employed simply a s  distinguished from staff, and for the 
purpose of excluding staff officers from the right of command, and devolving i t  
upon the officers of the regular and volunteer regiments, &c., in  the situations 
described. This construction was arrived a t  in Surgeon Finley's case, published 
in General Orders, No. 51 of 1851, in which the proper interpretation of this 
Article was directly involved, and the question under consideration very fuvy 
discussed ; the view thereon of the President being announced by the Secretary 
of War as  follows:-" His opinion is that these words * * * are  used to 
designate those officers of the Army who do mt belong to the Staff, i n  contradis
tinction to those who do, and that the Article intended, in the case contemplated 
by it, to confer the command exclusively on the former." Among the6z 

Under Sec. 1211,Rev. Sts., a s  now restricted by Act of March 3, 1883,providing t h a t  
officers ahall be so assigned " only when actually engaged in hostilities." 
" See G. 0. 14,Dept. of the Ohio, 1865. 
*The " Virglnia line " i s  also referred to  in  the later Acts of Aug. 10, 1790, and June 

9,1794. 
See I11 Jour. Cong., 132, 572, 705,where this line and the line or lines of a State o r  

States, are  directly contrasted. 
61This opinion i s  cited and adopted a s  a " satisfactory exposition " of the term line, i n  

Scott's Military Dictionary, p. 858. Prior t o  the date  of the Order, O'Brien, (p. 50,) 
had similarly interpreted the Article. " Staff omcers," he says, "a re  not merely excluded 
from command, but a re  subject to  the orders of the senior omcers of the line without re
gard to  the relative rank of either. A colonel of the  staff would be subject to  the orders 
of a captain of the line, if the latter were the senior offlcer on duty." 

The deflnition of " the  line" by English writers partakes of both the meanings at
trlbuted to the term in the text. Thus James, (Mil. Dict.,) writes-" This term is f r e  
quently used to distinguish the regular army of Great Britain from other establishments 
of a less military nature. A11 numbered or marching regiments a re  called the line.
* The French say ' troupe8 de Zigrte,' which term corresponds with our expression, 
Army of the Line or Regulars." He adds, however, tha t  " t h e  t rue  import of Zine in 
military matters means tha t  solid part  of an army which is called th8 main tiody a r d  
has a regular formation from right to  left." Stocqueler, (Mil. Encyc.,) deflnes the line 
to be-" the numbered succession of the ordinary regiments of the regular army, exclud
ing special or  local corps." Campbell, (Dict. of Mil. Science,) describes the line as
" a n  expression used to distinguish the regular regiments of the British Army from other 
corps." And see Burns' Mil. and Naval Technological Diet.-"Ligne." Duane, (an 
American writer,) who follows James, says in his Mil. Diet.-" The marines, militia, and 
volunteers do not come under the  term." The present prevailing and familiar construc
tiou, however, of the term lime is a s  given in the text. 
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1177 grouilds for this conclusion a re  stated the following:-that " the  com
mand of troops might frequently interfere with their" (staff officers') 

"appropriate duties; " that " the  officers of some of the staff corps a re  not 
qualified by their habits and education for the command of troops; " and that  
"officers of the staff corps seldom.have troops of their own corps serving under 
their command, and if the words 'officers of the line ' are understood to apply to  
them, the effect would often be to give them command over the officers and men 
of all the other corps when not a man of their own was present-an anomaly 
always to be avoided where i t  is  possible to do so." 

I n  support of this ruling it  is declared in the Order that the term line is 
employed almost uniformly elsewhere in the public laws as  " correlative and 
contradistinctive " to s t a f f .  A case referred to, (as  occurring in the same stat- 
ute,) is that of Art. 74 of 1806, in which the phrase-" in the line or staff of the 
Army," is used a s  a comprehensive description of the military establishment 
in general. Other cases a re  cited from a series of Acts between 1813 and 1847. 
I t  is however to prior Acts*:. e. to legislation had by Congress between the 
adoption of the Constitution in  1789 and the enactment of the code of 1806- 
that reference should especially be had in this connection, and such legislation 
is in fact found to present repeated instances in which the term "line of the 
Army " is employed to designate the line a s  distinguished from the staff." 

THE LINE AND STAFF OFFICERS OF THE PRESENT ESTABLISH- 
MENT, DISTINGUISHED. The line officers proper of the army a s  

1178 now organized comprise all the officers-colonels, lieutenant colonels, 
majors, captains and lieutenants--Of the existing Eve regiments of artil- 

lery, ten regiments of cavalry, and twenty-Eve regiments of infantry ; line being 
thus substantially equivalent to regimental. In  the late war i t  included the 
officers of the volunteer regiments a s  part of the Army of the United state^.^ 
Such officers, however, a re  line officers, in the sense of the Article, only when 
acting or serving as  such: a line officer detailed upon staff duty ceases for the 
time to be a part of the line. 

The other officers of the establishment,-with the exception of a single class 
yet to be specified,-are those designated a s  staff officers; this description com- 
prising-(1) the officers of the " General Staff," 4. e. the staff of the President 
a s  Commander-in-chief,* consisting of the heads and members of the different 
staff "corps" or "departments," on duty in  the War Department a t  Washing- 
ton or a t  the headquarters of military Divisions or Departments, or other sta- 
tions ; (2)  the officers of the persona6 staffs of commanding generals, consisting 
of the aids-de-camp, (and military secretary to the Lieut. General,) allowed by 
statute. 

LINE AND GENERAL OFFICERS DISTINGUISHED. The excepted class 
above indicated are  the general olflcers of the army, (other than those a t  the 

* See Acts of March 3, 1791, s. 5 ;  March 5, 1792, s. 7;May 30, 1796, s. 3, 12, 13; 
March 3, 1797, s. 2; May 28, 1798, s. 6; July 11, 1798, s. 2; July 16, 1798, s. 3, 4; 
March 16, 1802, s. 3, 4; February 28, 1803, $. 2. And see also earlier instances in  3 
Jour. Cong., 273 ; 4 Id., 165. 

It may be noted here tha t  the word "l ine" was sometimes employed in the early stat- 
utes in  another and more specific sense, to  indicate a separate and distinct arm or  p r -  
tion of the forces. Thus-" the line of major generals," (3 Jour. Cong., 202 ;)-"the 
line of infantry in  the army of thb United States," (Id., 560 ;)-" the line of artillerists 
and  engineers," (Act of July 16, 1798, s. 9;)-" the lines of artillerists, light artillery, 
dragoons, riflemen and infantry, respectively," (Act of June 26, 1812, s. 5). 
M See ante, Chapter VIII, p. 87. 
85 Stocqueler, (Mil. Eqcyc.,) defines " Staff," ( i . e.  what  i s  known with us  a s  the " Gen

eral Staff,") a e "  the  body of ofecers intrusted with the general dutiea of the army In 
aid of a Commander-in-chief." &d see D~amsT,480. 
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of March 2, 1867, c. 159; which aection, or 
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a s  to  rank and precedence, in favor of regul 
by State authority, which had been initia 
of Nov. 4, 1775,- and Art. 2 of Sec. XVII of 
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of the United States reestablished. At the 
valuable a s  fa r  a% they went, and especiall, 
shown to be a f a r  less considerable and avail: 

88 In 15 Opins., 332-3, the Attorney Oeneral, 
1867 as having "undergone very material modil 
observes that "part of it appears in See. 1292, 
Article." 

WAnte. Chapter VIII, p. 87. 
"This is  in full as fol1ows~:-"Resolved, Thc 

lishment shall, when actlng in conjunction with 
establishment, take command of the latter and a 
troops on the provincial establishment shall, whc 
of the militia, take command and precedence Of 
prior dates of commissions." 

61 Gen. E. B. Ayres, who commanded a large 
war, testified on the Warren Court of Inquiry, w1 
at the date of the battle of Flve Forks, fought at 
follows :-" Q. Had you any of the regulars of 3 
had been buried. I had regular-what were k~ 
into the battle of Gettysburg. I left one-half 0 
Wilderness. There were no regalam left." 
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head of the staff corps,) now (January 1, 1865,) consisting of three Major 
Generals, and s i s  Brigadier Generals.' These officers, commanding as  they do 
both ~ t a f f  and line, and charged a s  they a re  with duties and responsibilities 
incident to a supervision of both staff and line service, are  themselves clearly 
no more line than staff officers," and a re  therefore not included in the descrip 

tion "of the line of the Army " employed in the Article. Command, how- 
1179 ever, being of the very essence of their rank and office, a construction 

of the Article which would exclude them from command, under the 
drcumstances therein specified, would involve a n  absurdity. No such construc- 
tion, however, is required, for the reason that this is evidently a class of 
ofscers not contemplated by the Article a t  all, but q u i b  outside of and beyond 
i t s  application. I t  thus follows that  their right of command, upon occasions 
of the co'dperating of bodies of troops, is  in no manner affected by the Article, 
but is to be determined, in  the absence of any special assignment, (i. e. "unless 
otherwise specially directed by the President,") by the established military 
rule of superior rank and seniority. I n  other words, a s  remarlred by the Secre- 
tary of War, in the Order above cited,"' the Article was designed to meet only 
cases where, upon the uniting of different corps, there is present "no comnzon 
8uperior9' of the line officers commanding the several detachments. I f  indeed, 
he  adds, "there be a Major General or Brigadier General present,. the case 
contemplated by the Article does not exist: no question can arise a s  to the 
right of command, because the general officer, not belonging to any particular 
corps, takes the command by virtue of the general rule which assigns the com- 
mand to the officer highest in  rank." 

ASSIMILATED CASES--MARINE CORPS OR MILITIA. By m e  terms 
of the Article, line officers of the Marine Corps, when "detached for service 
with the Army," a s  indicated in Art. 78, and line officers of Militia, when mobil- 
ized and serving with i t  under a call by the President, a re  assimilated to officers 
of the army proper, so fa r  a s  respects the right of command. 

But here i t  is to be observed that the provision a s  to militia officers is to  
be  taken a s  subject to the provision of Art. 124,-that when such officers are  
"employed in conjunction with the regular or volunteer forces of the United 
States," they shall " take rank nest  after all  officers of the like grade in  said 
forces," notwithstanding that their commissions may be older than those of the 
officem referred to. Thus a captain of regulars or volunteers would be en
titled to the command in preference to a captain of militia with whom he was 
joined in service, though the commission of the latter bore an earlier date: 

a captain of militia, however, would of course take precedence of and 
1180 command a lieutenant of regulars or volunteers under the same circum- 

stances. The two A r t i c l e s t h e  122d and the 124th-are, a s  they stand, 
somewhat contradictory; but, being parts, of the same statute, i t  is necessary 
to  give that force to  the provisions of each which they would have if they con- 
stituted but one section in which the second appeared in the form of a proviso 
to the first. 

ONE H U I V D E ~  ARTICLE.a m  TWENTY-THIED 

ORIGIN. This statute, which first appears a s  an Article of war  in the ex- 
isting revised code of 1874, is a concise form of a provision of see. 2 of the Act 

wBy a recent Joint Resolution of Feb. 5, 1896, the glade of Lieutenant General was 
temporarily revived in the army. 

"In a few of the early statutee--(see Acts of March 5. 1702. s. 7 ;  March 3, 1795. 
8. 10)-flxing the pay of the army, the oflcers are classed under the two heads of " Qen
era1 StrU " and " Regimental ;" the general ofacers being named under the former. This 
elassillcation, hovever, subsisted for but 8 brief period, 
a. 0. 0. 61 of 1881. 
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of March 2, 1867, c. 159; which section, omitting' the last clause, (which pro- 
vides that the Act shall not apply to the militi&) enacted a s  follows:-"That 
in aU matters r e l a t w  to pay, allowances, rank, duties, privileges, and rights 
of o m e r s  and eoldkrs of the wmy of the United States, the s a w  rules and 
regulations shall app2~without d i s t h t b n  for such tiw a8 thsy may be or  
have been i?t the 8ervice. aWke to those who belong p m a n m t ?  to that service 
and to those who, as  mlurcteers, m y  be or have been oommissioned or m a -  
tered into the miJitary eerufce zunder the laws of tlLe United States for a 1%
ited period." 

That portion of this section which refers to the "pay and allowances of 
officers and soldiers " is  incoruorated in See. 1292, Rev. Sts.' 

EFFECT AND SPIRIT. This Article, recognizing the principle that om
cers and soldiers of volunteers in the U. S. service a re  a constituent part of 
the Army which Congress is authorized bg the Constitution to raise and sup- 
port? and that, except a s  to  their term of service, no legal distinction exists 
between them and the office?s and soldiers commonly designated a s  "regulars," 
places speciflcally the officers of both contingents upon precisely the same foot- 
ing a s  to precedence, command, and all  other rights and duties attached or  
pertaining to rank or office. The term " rules and regulations " is viewed as 

employed in the statute in  a general sense, and a s  intended to 'embrace all  
1181 laws, army regulations and orders by which the rights and privileges 

of the members of the military establishment a r e  defined and fixed. 
A t r ibute  t o  t h e  Volunteers. The statute of 1867, a s  now represented by this 

Article and by Sec. 1292, Rev. Sts., is really a tribute to  the services of the 
volunteer forces during the late war. Prior to  this legislation, a discrimination, 
a s  to rank and precedence, in favor of regular officers over ofacers commissioned 
by State authority, which had been-initiated by the Resolution of Congress 
of Nov. 4,1775,- and Art. 2 of Sec. XVII of the code of 1776 had been continued 
in Art 98 of the code of 1806, which remained in force pending the war. But  
during this exigency, from the flrst lev6e m masse to the end of the rebellion in  
1&X,the volunteer element of the national army had become so vastly augmented 
a s  not only greatly to exceed all others, but flnally, so fa r  a s  the enlisted men 
were concerned, to comprise practically the efficient fighting force.- The public 
services of this class s f  troops had been in  proportion to their numbers. With
out them the rebellion could never have been suppressed or  the sovereignty 
of the United States re-established. At the same time the d l i t i a  proper, though 
valuable as  f a r  a 5  they went, and especially a t  the outset of the war, had been 
shown to be a f a r  less considerable and available element of our military strength. 

-~ 

88 In 15 Opins., 332-3, the Attorney General, in referring to the original provision of 
1867 as having "undergone very material modification in the revision of the Statutes," 
observes that "part of it appears in See. 1292, B. S.," and " part of it also in the 123d 
Article." 

WAnte, Chapter VIII; p. 87. 
-This is  in full as follows~:-"Resolved, That the o5cers on the continental estab

lishment shall, when acting in conjunction with ofecers of equal rank on the provincial 
establishment, take command of the latter and also of the militia ; and the ofecers of the 
troops on the provincial establishment shall, when acting in conjunction with the ofecers 
of the militia, take command and precedence of the latter of equal rank, notwithstanding 
prior dates of commissions." 

@aGen. E.B. Ayres, who commanded a large portion of. the regolar force in the late 
war, testifled on the Warren Court of Inquiry, with reference to the state of his command 
at the date of the battle of Mve Forks, fought at  the end of the war, on April 1. 1865, as  
follows :-" Q. Had you any of the regulars of your diviaion here? A. No ; the regulars 
had been buried. I had regular-what were known as the regular divi~ion, before I went 
into the battle of Gettysburg. I left one-half of them there, and buried the reat in the 
Wildernese. There were no repolsrs left." 
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Hence the justice, a t  the termination of hostilities, of placing upon the statute 
book a n  enactment testifying to the worth and importance of the volunteer 

forces by putting a n  end to the previous discriminations against them, and 
1182 assimilating them in every respect, while remaining in the Army, to the 

most favored class of the military,- and, further, by providing that a t  
any future period of war o r  public danger, when their employment should be 
authorized by Congress, they should enter and remain in the Army on the same 
footing and with the same rights as  the permanent establishment. 

APPLICATION OF THE ARTICLE. I t  is manifest from its terms, and 
has indeed been specifleally so held by the Judge Advocate General" and the 
Attorney General," that  the Article is operative only a t  a period when regular 
and volunteer offlcers are  serving together in the army as  " distinctive classes 
of commissioned officers." The Article has therefore no present application; 
and now that  a l l  claims of officers of the army to pay, rank, kc., by virtue of 
their volunteer service, a r e  practically settled, the principal significance of the 
statute is that  wEch attaches to i ts  history. 

OBIGIN AND EFFECT. The origin of this provision is to be found in the 
Resolution of Congress of November 4,1775, cited under the 123d Article, and in 
Art. 2, Sec. XVII of 1776, reenacted in Art. 98 of 1806. I t s  effect is to subordi- 
nate militia officers, a s  to precedence, relative rank, and relative right of com- 
mand, to officers both of regu_lars and volunteers, on all  occasions of their serving 
jointly with the latter. As contained in the present Article, this provision is but 
a reiteration of the law which, existing from the initiation of the Government, 
has  classed the militia a s  the inferior element of the available military strength 
of the nation.- 

DETERMINATION OF RELATIVE RANK UNDER THE FOREGOING 
ARTICLES. Questions of relative rank arising under the three 

1183 preceding Articles can-it may be remarked-be determined by military 
superiors, courts-martial, courts of inquiry, &c., only by a reference t o  

the Army Register, or-where the rank is not stated or  does not fully appear 
therein-to the date of the commission or  appointment under which the officer 
is a t  the time serving. Claims for higher relative rank, or for priority in rank, 
not assigned to them by the Register, have not unfrequently been raised by 
officers, (especially of the staff corps,) and in some instances with good reason 
and justice. Such claims have in certain cases been adjusted by the Secretary 
of War, (af ter  a reference sometimes to Boards of Officers for rewort and 
opinion;) but, commonly, involving, a s  their settlement must in  general do, 
questions a s  to vested rights of others than the claimants, the latter have been 
referred to Congress for the relief sought. That  such claims cannot be adjuiii- 
cated by military courts or commanders, is quite clear. For  this reason, and 
because the same are usually determined not by fixed principles but by the facts 
and circumstances of each particular instance, this class of questions will not 
here be discussed. 

wAnd see Art. 124,where regular and volunteer officers are assimilated in their rela- 
tions to militia officers. 

DIGEST,
636. 
15 Opins.. 333. 
As already indicated, the Act of March 2, 1867, e. 159, a. 2,in assimilating volunteers 

to regulars, as to their rights and privileges, takes care by an espress proviso to exclude 
the miUtkz from any such relation. 
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XXX. 	 T H E  	ONE HUNDRED AND TWENTY-FIFTH, ONE HUNDRED 
AND TWENTY-SIXTH, AND ONE HUNDRED AND TWENTY-SEVENTH 
ARTICLES. 

[Disposition of Effects of Deceased Officers and Soldiers.] 

"ART.125. I n  case of th.e death of any oncer, the major of his regiment, or 
the oncer  doing the major's duty, or the second oncer  in  command a t  a n y  
post or garrison, a s  the case may be, shall immediately secure all his effects 
then in camp or quarters, m d  shall make, and transmit to the ofice af the 
Department of Wa.r, an inurntory thereof. 

"ART. 126. In  case of the death of any soldier, the com~nanding oncer  of his 
troop, batterv, or company shall immediately secure all his effects then in camp 
or quarte~x, and shall, i n  the presence of two other oncers, ntc~lce a n  inventory 
thereof, which he shall transmit to the once of the Departme~zt of War. 
"ART. 127. Oncers charged with the care of the effects of deceased oncers or 

soldiers shall account for and deliver the same, or the. proceeds thereof, 
1184 to the legal representatiues of such deceased oncers or soldiers. And no 

oficer so charged shall be permitted to quit the regiment or post until he 
has deposited in the hands of the commanding oficer a11 the effects of such 
deceased on.cers or soldiers not so accounted for and delivered." 

These Articles will be considered together. 

ORIGINAL AND OTHER PROVISIONS. The substance of these Articles 
is traced by Samuel '' to the ordinances of the Tudors and Stuarts:' He notes 
the fact that a t  an early period courts-martial were invested with a peculiar 
probate jurisdiction in  the matter of the administration of the estates of mili- 
tary person~,~-a  jurisdiction of which a vestige is perceived in the require- 
ment of our own original Articles on the subject, that the inventory of a ' de  
ceased officer's effects should be made "before the next regimental court-
martial." 

In the existing British law, the specific provisions from which ours were 
taken have some time disappeared from the military code, having been super- 
seded by a separate Act of Parliament, wix .  the 26th and 27th Vict., c. 57, of 
July 21, 1863, known as  the " Regimental Debts Act," in aid of which separate 
Regulations were issued by the Crown on April 22, 1881.' 

In  our law, the matter of the disposition of the effects of deceased military 
persons formed the subject of Arts. 08 and 69 of 1775, Arts. 1and 2 Of Sec. XV 
of 1776, and Arts. 94 and 95 of 1806. 

The Articles under consideration are  supplemented by regulations contained 
in Arts. XI11 and XXII of the Army Regulations. 

APPLICATION OF THE ARTICLES. These Articles, doubtless enacted 
with a view mainly to instances of officers or soldiers dying either in active 
service in war, or a t  remote posts or strictly military stations, were apparently 
intended to apply to cases of officers of regiments and soldiers of organized 

companies. They are, however, directory, only, and, by liberal construc- 
1185 tion, .are operative in  cases of any other oficers serving, a t  their decease, 

in the fiela or with a "post or garrison " command. So where soldiers 
who die when similarly serving are  not members of a company, i t  will be within 
the spirit of Art. 126 for the commanding officer, whether or not a company 
commander, to proceed a s  therein specified. 

Pages 656, 657. And see Clode, 1 M. F., 213. 
81 See Art. 59 of the Code of James 11, in Appendix. Similar provisions were also con- 

talned in the Articles of the Earl of Essex, of 1642, and those of Charles 11, of 1666. 
as O'~rien,(p.  157,) repeats Samuel. 
m The Act and Regulations are to be found in the Manual, pp. 633-652. 
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Par. 84. 
"See par. 152. 

As to the effect of testacy, see post. 
* See par. 164, A. B. 
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I t  need not affect the substantial application of the Articles that the omcer 
or soldier deceases when temporarily absent from his regiment, company, &c. 
Such cases appear to be contemplated by pars. 82 and 151 of the Army Regu- 
lations. 

The cases to which the Articles a r e  least adapted to apply are  such a s  those 
of officers or soldiers of staff corps, or aids of generals, serving a t  Washington, 
a t  Division or Department headquarters, or a t  stations which are  not military 
posts, and officers or soldiers on the retired list. In  such and similar instances, 
the estate, real and personal, of the deceased, while, if necessary, i t  may prop- 
erly be placed in temporary charge of an officer of the command, will, regu- 
larly, presently be disposed of according to the laws of the State, Territory, or 
District, in which the party deceased or resided, or in which the property may 
be situate or held. 

T H E  DUTIES ENJOINED. These consist in the securing of the effects, 
the making and transmitting of an inventory, the taking care of the property, 
and the accounting for and delivery of the same to the proper legal representa- 
tive. A further duty is devolved upon the officer in  charge of the effects, to 
turn them over, in the event of his absenting himself from the command, to the 
commanding officer. 

Securing t h e  effects. The term "secure" properly means to collect an$ 
take into safe possession. The officer designated for the duty will thus take 
charge forthwith of such articles of property as  were in  the personal possession 
of the officer or soldier a t  his decease, a s  also of such as, being in the possession 
of others, a re  voluntarily surrendered, or may be reached by means of an order 
requiring their delivery or if necessary by the use of military force. H e  may 

. also, as  is  remarked by O'Brien? receive money voluntarily paid in satis- 
1186 faction or partial satisfaction of debts due the deceased. But the officer 

is merely performing a military duty;  he is i n  no sense a n  administrator. 
H e  has therefore no authority to institute an action a t  law for the recovery of 
a debt due the estate or property withheld therefrom :"should he assume such 
a responsibility, he might render himself personally liable for the amount in- 
volved, in whole or in part, a s  an " executor de sm tort"  "-a result which the 
Articles clearly could not have contemplated. 

The effects indeed which a re  required to be secured a re  such a s  a re  "then in 
camp or  quarters." As to the meaning of' these words, a s  employed in the 

, corresponding British Articles, Hough la cites an opinion, given in 1819,by the 
law officers of the Crown, to the effect that  the term refers only to movables 
or money actually found in quarters, "and not to effects, debts, or money in the 
hands of third persons." The officer will thus fully perform his strict duty 
under the Articles if he  simply " secure" the immediate tangible personal 
effects of the deceased." 

Making  a n d  t ransmit t ing t h e  inventory. The inventory is of course a de- 
tailed list of the specific effects of the deceased-lothing, furniture, valuable 
papers, jewelry, arms, animals and all  other articles of personal property left 
by him in camp or quarters a t  his death. It should be subscribed by the officer 
making it, in his official capacity; and, in  compliance with the direction of Art. 
126. the inventory of the effects of an enlisted man should be made and executed 

TO Page 167. 
 
n See Samuel, 669 ; O'Brien, 167. 
 
7s An executor de son tort, (or of hi8 own wrong,) is one who, by intermeddling without 
 

legal authority with the estate, subjects hlmself to the liability of a regular legal repre 
sen tative. 

'? Page 656. 
74 As to the proceedings on thc death of an omcer cbwged with pubW property or 

money, see par. 86, Army Regulations. 
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" in the presence of two other oflicers," who also will properly affix their names 
to the paper a s  witnesses. 

Directions a s  to the making up and' forwarding of inventories arq contained 
in pars. 83 and 151 of the Army Regulations. 

~ a k l n gcare of t h e  property. "Care " means properly the safe custody and 
preservation of the articles a s  secured. The officer, not being an adminis- 

1187 trator, is not authorized to pay, out of the effects, any debts of the de- 
ceased, or even the expenses, (if such are  incurred,) of his funeral: " if 

he does so, he subjects himself to a personal liability for the pecuniary amount 
thus diverted." The question of the authority to sell property in any case will 
be referred to under the next head. The period during which the care of the 
specific effects is in general to be exercised is  limited by the Regulations'l to 
" two months " in the case of a n  officer; in the case of an enlisted man it is  
evidently contemplated that  i t  will be brief." 

Accounting. Art. 127 enjoins that  "otlicers charged with the care of the 
effects of deceased officers or soldiers shall account for and deliver the same, 
or the proceeds thereof, to the legal representatives of such deceased." The 
legal representative of a deceased officer o r  soldier is the executor, if any, 
nominated by him in his willin or-where there is no will, or no such nomina- 
tion-the administrator appointed by the proper judge of probate, surrogate, o r  
other authorized official. The representative must of course have been duly 
qualified, and the officer will not ordinarily be justified in surrendering the 
property to a person assuming to be the legal representative of the deceased, 
except upon his exhibiting formal letters testamentary granted to him by com- 
petent authority. 

The words " o r  the proceeds thereof," which do not appear in the earlier 
forms of the Article, are deemed to have reference primarily to the proceeds 
of the sales, directed or authorized by pars. 84 and'152 of the Regulations t o  

be resorted to after a certain interval, provided that legal representatives 
1188 do not meanwhile appear. Otherwise, i .  e. pending such interval, a sale 

should not be made except in an extreme instance. Where indeed, on 
account of some military movement or other emergency, the property, or any 
part of it, cannot be removed or longer cared for, o r  where it is perishable in 
its nature and cannot be kept without serious damage, the Article may be re- 
garded a s  authorizing its sale and'conversion into money in the interest of those 
entitled. The officer in  charge, however, should not in general resort to a sale, 
other than as indicated in  the Regulations, without the approval of the proper 
commander. 

In  duly turning over the specific effects or their proceeds to  the administrator 
or executor, the military agent is  discharged of his responsibility. H e  will 
properly of course take formal receipts in full for the articles or moneys 
delivered." 

"As to the transportation of remains, burial, and payment of expenses of burial, see 
G. 0.29 of 1891, amending pars. 86, 155, A. R. 

7a"It would be at  the private respol~sibility of the officer, if he further intermeddled 
with the estate of the deceased than he is of necessity authorized by the Articles, in the 
particulars ordained." Samuel, 659. In Memo., Dept. of the Columbia, March 23, 1873, 
Gen. Canby obsemes that the otRcer In charge, being " a  gum4 administrator, may prop 
erly make such expenditures as may be necessary to prevent waste or loss until the effects 
are taken charge of by the family, or a legal administrator i s  appointed." But, a8 we 
have seen, the omcer 1s in fact not an administrator nor assimilated to one, and he could 
not in general therefore make such kpendltures except a t  his own risk. 

Par. 84. 
t3ee par. 152. 
As to the effect of testacy, see mat. 
See par. 164, A. 8. 
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THE EFFECT OF TESTACV. I t  may be observed in conclusion that the 
mere fact that the deceased officer or soldier has  left a will, is  not, (as  has 
already been indicated,) to be regarded a s  dispensing with the proceedings 

prescribed bx the Articles. Even if the will be only a nuncupative one," 
1189 a legal representative must in  general be appointed and qualified before 

the estate can be disposed of or distributed. If indeed the deceased has 
bequeathed his property, (being of material value,) to a comrade or  friends 
in the same command, and such command is so situated that  the legatee or 
some other person present may, with but slight delay, obtain from proper 
authority the right to administer, i t  may perhaps be superfluous to resort 
to the precautions pointed out in the Articles. But even in such a case i t  will be 
rare that the local law mill allow so speedy an issue of letters testamentary a s  
to do away with the necessity of securing the effects in the manner indicated 
by the military code. 

XXSI. THE ONE HUNDRED AND TWENTY-EIGHTH ARTICLE. 

[Reading and Observance of the Articles of War.] 

"ART. 128. The foregoing articles shall be read and published, once in  every 
six months, to every garrison, regiment, troop, or colnpany in the service of the 
United States, and shall be d u b  observed and obeyed by all  oficers and soldiers 
in said service." 

. PREVIOUS FORMS. Art. 101 of 1806 was substantially identical with the 
present form of this provision. A previous Article-No. 1 of Sec. S V I I I  of 
1776-was to a similar effect, except that the reading was required to be done 
"once in every two months." A like requirement was contained in the corre- 
sponding British Article of 1765. I t  was required in the Code of Gustavus 
Adolphus .that the articles "be  read every month publicly before every regi- 
ment, to the end that no nian shall pretend ignorance." 

A "nuncupative" will, (from the Latin mncupare, to name or pronounce orally, 
or without writing,) i s  a n  oral declaration of a bequest of his personal property, made 
in extremis, in the presence of witnesses or 3. witness, by a n  o5cer  or soldier in  actual 
military service, or by a mariner a t  sea. [ In  some States i t  is specially authorized to be 
made by other persons on occnsions of mortal illness.] Nuncupative wills, which a re  
said to  have been first permitted by Julius Cresar to  his Roman soldiers, were, a t  a n  
early period, adopted from the civil by the common law, and have been generally recog- 
nized and sanctioned by modern statute. The term-" in actual military service," com
monly employed in the statutes on the subject, has been construed to mean on some 
duty associated with positive danger, a s  a t  a battle, or during a hostile movement or 
expedition in time of war. The fact appearing tha t  the declaration was made upon a n  
occasion of this character, and also tha t  the party, being conscious and in sound mind, 
made i t  a s  his will, or with the  animus testamdi, and i n  expectation of death,-the 
formalities usually required for the authentication of written wills are  dispensed with 
in  the  proof of the nuncupative will. The same is therefore established simply by the 
testimony of the person or persons present who heard the words of direction and can 
faithfully repeat them or their substance. There nked have been but a single witness, 
and he need not have been specially requested to  act  a s  such by the testator. But, 
a s  it is ohserved by Blackstone, the act  of nuncupation "mus t  not be proved a t  too 
long a distance from the testator's death, lest his words should escape the memory 
of the witnesses." For  particulars of the  history and law of nuncupative wills, see 
Redfield on the Law of Wills, c. 6,s. 2 ; 1 Jarman on Wills, 130-1 ; 2 Blaclr. Com., 600-1 ; 
Swinhurne on Wills, par t  1, 5 14. Prendergast, 227-231; Clode. 1 M. F., 212; Hub
bard v. Hubbard, 4 Seld., 196; Ex parte Thompson, 4 Bradf., 154; Prince v .  Haze l t~n ,  
20 Johns., 501 ; Dockum v. Robinson, 6 Fost., 372;Gould v.  Safford's Estate, 39 Vt., 498. 
It may be added tha t  the  policy of the law which sustains nuncupative wills will also 
often sustain written wills, executed by o5cers or soldiers and seamen under the circum- 
stances above indicated, but without the formalities prescribed by statute-as, for 
example, wills not attested by the requisite number of witnesses. [See the ahove 
authorities.] 
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1190 EFFECT. This Article, which is  a complement of the provision of Art. 
2, requiring that the Articles " shall be read to every enlisted man a t  the 

time of, or within six days after, his enlistment,"" enjoins a further reading 
a t  fixed intervals a s  a regular ceremonial of the service. I t  is clear that where 
the reading is not thus reiterated, the ordinary soldier can hardly be expected 
to remain familiar with all the requirements of the code." In  some instances 
during the late war, where the reading had been neglected in a command, it 
was ordered that the Articles, or a t  least the principal ones, be read oftener 
than here prescribed, viz. once a week? or-in .one caseB6-twice a week. Sen
tences of soldiers triecl by court-martial have not unfrequently been mitigated 
for the reason that the accused had not been sufficiently made acquainted with 
the Articles ; and the failure properly to read them on the part of commanders 
has been denounced as  a military offence?' Certainly if the reading is not per- 
formed according to the first part of the Article, the observance of and obedience 
to the code required by the concluding clause can scarcely, especially in a com- 
mand of which the components have been materially changed within the period 
indicated, be fully ensured. 

I t  ,may be added that where there are  enlisted men in a command who are 
but imperfectly acquainted with the English language, a complete compliance 
with the injunction of this Article will require that the Articles be not only 
read to them but, where necessary, specifically explained. 

1191 XXXII. CONCLUDING PROVISION-SEC. 1343,REV. STS. 

.[Trial and Punishment of Spies.] 

" SEC.1343. A11 persons who, i n  time of war, o r  of rebellion against the supreme 
authoritu of the United States, shall be found lurlcing or acting a s  spies, i n  or 
about any of the fortifications, posts, quarters, or encampments 01 anv of the 
armies of the United States, or elsewhere, shall be triable by a generol court- 
murtial, or by a military commission, and shall, on conwictimz thereof, suffer 
death." 

EARLIER FORMS. Our military codes prior to that of 1806 contained no 
provision for the punishment of spies, nor was any contained in the British code 
from which our earliest Articles were derived. The first legislation in this 
country on the subject was the Resolution of the Continental Consess, of Aug. 
21, 1776, a s  follows:-"Resolved, That all persons, not members of, nor owing 
allegiance to, any of the United States of America, * * * who shall be found 
lurking a s  spies in or about the fortifications or encampments,of the armies of 
the United States, or of any of them, shall suffer death, according to the law and 
usage of nations, by sentence of a court-martial, or such other punishment as 
such court-martial shall direct." " This was the law in force during the Revolu- 

"And note the injunction of Art. 1, tha t  "every officer shall, before he enters upon 
the duties of his office, subscribe these Rules and Articles." 

88 G. 0. 20,Dept. of the Mo., 1861. 
" G .  0. 12,Srmy of the Potomac, 1861. Do. 41,Dept. of the Ohio, 1866. 
86G. 0. 26, Dept. of the South, 1864. I n  this Order i t  was added-" one reading to  

be on Sunday, and, where practicable, by the chaplain." 
0. 31,Dept. of the East, 1868;G.C. M. 0. 73, Id., 1872;Do. 25,Dept. of Texas, 

1874; Do. 2, Dept. of Arizona, 1888. And see G. 0. 23, Army of Occupation, W. Va., 
1861;Do. 49,Dept. of the Susquehanna, 1864.
"G.0.14,Dept. of the Ohio, 1865. See case of Lt. Col. Broughton, (Simmons 5 621,) 

charged with falsely certifying on the monthly returns bf his regiment, " tha t  he had 
read the articles of war to  the men under his command." 
"1 Jour. Cong. 450. It was further " Ordered, That  the above Resolution be printed at 

the end of the Rules and Articles of War." 
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a See case in  G. 0. 59, Dept. of the Susyuehn~ 
4See- case in  G. 0. 26, Dept. of Va. & No. Ct 
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6 Thacher, Mil. Jour., 195, refers to  " three 
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tionary war, and a t  the time of the trials of Major Andr6, Lieut. Palmer, and 
others hereinafter mentioned. 

The next specific enactment," that of 1806,formed the concluding provision of 
the code of Articles of war of April 10 of that year, being in fact see. 2 of the 
same Act of Congress. I t  provided :-" That in time of war all persons not &ti- 
zens of o r  owing allegiance to the United States of America, who shall be found 
lurking as  spies i n  o r  about the fortifications o r  encampments of the armies of 
the United States, or of any of them, shall suffer death accordi?zg to the law and 

usage of nations, by sentence of a general court-martial." 
1192 This statute, except in so fa r  a s  to c o n h e  the trial of spies to general 

courts and to make the death penalty obligatory in all cases of convic- 
tion; did not materially modify the original form. Citizens-as noticed in the 
case of Smith v. Shaw in 1814w-remained still unamenable for the crime of 
the spy. 

The law continued without change till the period of the late rebellion. when 
the Article of 1806,being inadequate to the conditions of the exigency, was 
amended by the Act of Feb. 13, 1862, c. 25,s. 4, so a s  to  read a s  follows :-" Thad 
in time of war o r  rebellion against the supre?ne authority of the United States, 
u11 persons who shall be found lurking a s  spies, or acting as  such, in  or about 
the fortificatims, encampments, posts, quarters, or headquarters of the armies 
of the United State, or any of them, within any part of the United Btates, which 
has been or  may be declared to be i n  a state of insurrection by proclamation of 
the President of the United States, shall suffer death by sentence of a general 
court-martial." 

By this provision, the jurisdiction for the trial of thk specific offence was ex- 
tended for the f i s t  time to citizens of the United States; the general term " all 
persons " being now evidently left unqualified for the purpose mainly of embrac- 
ing the class which would naturally furnish the greatest number of offenders, 
G ~ Z ,officers, and soldiers of the confederate army and civilians in sympathy 
therewith. 

The jurisdiction indeed was confined to offenses committed in parts of the 
United States declared to be in  insurrection. This restriction, hou7ever, was 
soon done away with, and the jurisdiction made general<. e. applicable to  
offences committed anywhere in the United States, or in another country 
during a foreigm war-by the Act of March 3, 1863, c. 75, s. 38. This enact- 
ment, (which made the crime cognizable also by military commission,) was 

expressed in the form and terms retained in the existing law-Sec. 1343, 
1193 Rev.' Sts., above cited. While the provision of 1863 did not expressly 

refer to  that  of 1862,a s  amended or repealed, it clearly entirely super- 
seded it. 

DEFINITION OF SPY-NATURE AND PROOF OF THE OFFENC& 
A spy.is a person who, without authority and secretly, or under a false pre- 
text, contrives to enter within the lines of an army for the purpose of obtain- 

Meanwhile a Resolution of Beb. 27, 1778, had declared tha t  any " inhabitant of these 
States," who, by giving intelligence, kc., should aid the enemy in the killing or capturing 
of loyal citizens, should "suffer death by the judgment of a court-martial, a s  a traitor, 
assassin, or spy." 2 Jour. Cong., 459. The designation-" spy," however is inaccurately 
employed in this connection. 

12 Johns., 265. And see EHjah Clarke's Case, (1813,)Maltby, 35; Louaillier's Case, 
Guyarr4, Hist. of La., vol. IV, p. 605;E m  parte Milligan, 4 Wallace, 44; G. 0. 39,Dept. 
of the Mo., 1863. 

See case, in  G. 0. 39, Dept. of the Mo., 1863, of a n  alleged spy, whose offense was 
committed in Missoi~ri prior to the date of the statute next t o  be mentioned, and in which 
it was properly held t h a t  the court-martial ordered for the trlal had no jurisdiction of the  
offender. 
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ing material information and communicating i t  to the enemy ;or one who, being 
by authority within the lines, attempts secretly to accomplish such purpose." 
The information is  commonly such a s  relates to the numbers or resources of 
the enemy, the state of his defences, the positions of his forces, military or  
n a ~ a l , ' ~  The dandestine their proposed movements o r  operations, and the like. 
character of his proceedings and the deception thus practised constitute the 
gist or rather aggravation of the offence of the spy.M The' statute refers to 
him a s  "lurking;" and Halleck describes him a s  "insinuating himself among 
the enemy." The concealment is in general contrived by his disguising him
self by a change of dress: by assuming the enemy's uniform," by coloring the 

. hair," removing the beard or  wearing a false one, assuming a false name," &c. ; 
ns also by false representations, by personating another individual,* or by any 
other false pretence or form of fraud. During the recent war the majority 

of t h e  persons tried and convicted as  spies were officers or soldiers 
1194 of the enemy's army, who, in penetrating our lines, had abandoned their 

proper uniform for the dress of a civilian;lW and i t  was held that such 
a n  officer o r  soldier, discovered thus disguised, was in general to be treated, 
not a s  a prisoner of war, but as  being prima facie a spy.' This presumption, 
however, might-it was ruled '--be rebutted by evidence that the party had 
come within the lines for a comparatively innocent purpose-as to visit his 
family; Qr, having been detained within the lines by being separated from his 
regiment, &c., on a retreat, had changed his dress merely to facilitate a return 
to  the other side.' I n  such a case indeed the clearest proof would properly be 
required before accepting the defence. 

But to be charged with the offence of the spy, i t  is not essential that the 
accused be a member of the army or resident of the country of the enemy: 
he may be a citizen or even a soldier of the nation or people against whom 
he  offends, and, a t  the time of his offence, legally within their lines.' So he 
mag either be a n  emissary of the enemy 'or one acting of his own accord. 

Paproject of Brussels Conference, Art. 19;Bluntschli g 629;Halleck, Int., Law., 460; 
Lieber, Instructions, G. 0. 100 of 1863, 5 88,Manual of Mil. Law, 270;G. 0. 13, Dept. 
of the Mo., 1861;Do. 39, Id., 1863;Do. 23,Dept. of Kans., 1864. 

Note the case of Samuel Stacy, arrested in July, 1813,by Commodore Isaac Chauncey 
of the Navy.- .  for spying upon our fleet a t  Sackett's Harbor, and giving information t o  
the enemy. In re ~ t a c y ,10 Johns ,  328. ' 

WAuthorities cited in last note;  also DIG~ST, 708;G. 0. 174 of 1862; Do. 74,Dept. 
of the Ohio, 1863. 

06 In  a case in  G .  0. 92, Dept. of the Ohio, 1864, a female spy, when arrested, was 
disguised as  a man. 

Cases of " Col. Williams " and " Lieut. Dunlop " of the Confederate army. VII  
Bebellion Record, 6, 287. 

6-7Case of S. B. Davis alias Willoughby Cummings. See DIGIST, 709. 
08 See cases in G. C. M. 0. 215 of 1864; G. 0. 24, Dept. of the East, 1865, (case' of 

Kennedy ;') Do. 92, Dept. of the Ohio, 1864; also Andr6s case, Printed Trial, Philad., 
1780 ; 2 Chandler Crim. Trials, 157. 

08 Case of Williams and Dunlop, ante, who personated a Colonel and Major of our 
army sent to inspect outposts. 

1WSee cases in  G. 0. 267, 269, of 1863;Do. 5, 41, of 1864;G. C. M.0. 93, 152, 248, 
of 1864, G. 0. 57, Middle Dept., 1863; Do. 3, Dept. of the Ohio, 1864; Do. 14, Dept, 
of the  East, 1865, (case of Beall ;) DIGEST,709. So, Major Andre was disguised in a 
,wit of clothes belonging to  Joshua Hett Smith. 2 Chandler, C. T.,1856 

1 See Lieber's Instructions D 83; DIGEST,708; G. 0. 30, Dept. of the Mo., 1863;Do. 
21, Middle Dept., 1863; Do. 23, Dept. of Va. & No. Ca., 1963; Do. 74, Dept. of the 
Ohlo, 1863;Do. 10,Dept. of the Tenn., 1863;Do. 23, Dept. of Kans., 1864. 

aDIQ?dST, 706. And see G. C. M. 0. 110 of 1864. 
 
a See case in  G. 0. 59,Dept. of the Susquehanna, 1864. 
 
4 See case in G. 0. 26,Dept. of Va. & No. Ca., 1864, of a soldier of the tederal army 
 

convicted a s  a spy. 
SThacher, Mil. Jour.. 195, refers to " three emissaries from the enemy," tried and 

hanged as  spies in New Jersey in 1780. 
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Beside the coming within the hostile lines without authority, being in disguise? 
making false representations, &c., a most significant circumstance going to & 
upon the suspected person the animzts of the spy is the concealment of important 

papers or written infoi-matiori,' or the destruction or attempted destruction 
1195 by him, upon being detected, of letters, dispatches, or other writiilgs in 

his possession, containing inforlnatioii for the enemy.' So, of the present- 
ing of forged or false orders purporting to be issued by the commander of the 
army to which the spy pretends to belong.' Another suspicious circumstance is 
a n  attempt to bribe the arresting party to allow him to proceed." 

But to prove him to be a spy, i t  is not necessary that the accused should be 
shown to have comn~unicated, or even to have obtained, the desired information, 
or any information whatever." The fact that he was " lurking " or " acting " 
wit71 intent to obtain niaterial inforination, to be communicated by himself or 
another t,o the enemy, is all that  is required to complete the offence.12 

Further, i t  is not necessary that  the spy should be within the lines without 
authority.'' One who, be in^ legally xdmitted under a flag of truce, abuses his 
privilege by secretly collecting facts for the use of the enemy, renders himself 
liable to the punishment of the spy." Such was the situation in the case of 
Andre, who, moreover, held a passport from Arnold. But this could not protect 
him from being treated as  a spy, since, having been given by one who was in 
criminal complicity with him, i t  was null and void as  a safe-conduct.16 

1196 MERE OBSERVATION OF THE ENEMY NOT THIS OFFENCE. 
I t  need scarcely be added that the mere observing of the enemy, with a 

view to gain intelligence of his movements, does not constitute the offence In 
question, for this may be done, and in active service is  constantly done, a s  a 
legitimate act of war. As remarked in the Manual-"An officer in  uniform, 
however nearly he approaches to the enemy, or however closely he observes his 
motions, is not a spy, and though taken, while thus observing, 'within the zone 
of operations of the enemy's army,' must be treated a s  a prisoner of war." la 

G. 0. 10,Dept. of the Tenv., 1863,General Grant orders that  guerillas or southern 
solrliers, " caught within our lines in Federal uniform, or in  citizen's dress, will be treated 
a s  spies." 

Thus Andre carried official returns of the forces and state of the defences a t  West 
Point, concealed in his boots. In MRS. 1863,a " Miss Hozier " of Suffolk, Va., was ar
rested while attempting to pass our lines and reach Richmond. Concealed " i n  the handle 
of her parasol ".were diagrams and papers describing the fortifications near Suffolk, and 
giving the strength of their garrisons. VI Rebellion Record, 77. 

8 Case in DIGEST, 709 5 3. A well-remembered instance is tha t  of Daniel Taylor, who. 
upon his apprehension, after the capture of Forts Wontzomery and Cliuton, in October, 
1777, swallowed a silver bullet which contained a dispatch from Sir Henry Clinton to  
Burgoyne. 

0 Williams and Dunlop, (see ante,) presented forged orders purporting to be signed by 
Gen. Rosecrans and Adjt. Gen. Townsend. 

10 This was a feature in  the case of Andre. 
11 Lieber's Instructions 5 88. 
laSee the definitions above cited ; also rase  in G. 0. 92,Dept. of the Ohio, 1864. 
18 Pee G. 0. 346 of 1863'. 
14 Lieber's Instructions 5 114. 
1Wee I-Ialleck, 408. A false passport given for the purpose of concealing the identity 

of the party was a feature in the case of Keqnedy. G. 0. 24,Dept. of the East, 1865. 
lapage 270. So Halleck, (p. 406,)-" The term spy is frequently applied to persons 

sent to reconnoitre an enemy's position, his forces, defences, &c., but not in disguise or 
under false pretences. Such, however, are  not spies'in the sense in which tha t  term i s  
used in military and international law." And see Project of Brussels Conference, Art. 22. 
A species of quasi " mono~nania" for discovering spies in persons who a re  not such has 
sometimes been observed in modern armies. Bluntschli 5 629; Do. French version by 
Lardy- - id. 
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Observing the enemy from a balloon is no more criminal than any other form 
of reconnoissance." 

OFFENDERS WHO ARE NOT SPIES. The nature of the crime of the 
spy may be further illustrated by indicating certain classes who, though guilty 
of a violation of the laws of war, and punishable therefor, are  not chargeable a s  
spies. Thus one who passes the lines without authority a s  a mere letter car- 
rier, is  not a spy ; '' nor is one who merely violates the rule of non-intercourse 
by trading with the enemy, or who simply gives intelligence to the enemy in 
violation of Art. 46. And so one who comes secretly within the lines with a 

view to the destruction of property, killing of persons, robbery, and the 
1197 like, is not as such a spy.'' Further, a person who without authority 

passes through the lines as  a bearer of dispatches from one post or force 
of the enemy to another:' is as sucl~ not to be treated a s  a spy but to be held a s  
a prisoner of war.n 

JURISDICTION. A spy, under capture, is not treated a s  a prisoner of war 
but as an outlaw, and is to be tried and punished as  such. Under the law of 
nations and of war, his offence is an exclusively military one, cognizable only 
by military tribunals." In  our law, a s  we have seen, an express statute has, 
since August, 1776, made this crime triable by court-martial, and since March, 
1863, jurisdiction of the saine has been given also to the military cominission, 

, a species of tribunal to be considered in PARTI1 of this treatise. 

1TProject of Brussels Collference as cited in last note;  also Manual, Inst. Int.  Law, 
P a r t  11, 2 4 ;  and Hall, (Int. Law,) 464. Note the interesting case, cited by Bluntschli 
$632 bis, of the Englishman, Worth, captured after leaving Paris  in a balloon, in Octo- 
ber, 1870, and brought before a German court-martial and acquitted. 
laSee cases in G. 0. 39 of 1864, of persons erroneously charged as  spies, who were 

simply arrested in our lines with letters from persons in Virginia, &c., to persons in  
Baltimore and elsewhere. Persons arrested carrying letters to enem-ies, however, would 
not be liable to  be charged as  spies, if they were letter-carriers merely. 

'91n the leading cases of Beall and Kennedy, though the accused were charged and 
convicted, inter alia, as  spies, their offences were rather those of violators of the laws of 
war a s  " prowlers," (Lieber's Instructions g 84,) or guerillas ; .the crimes of Beall con
sisting mostly in seizing and destroying steamers and their cargoes on Lake Erie, and 
attempting to throw passenger trains off the track in the State  of New York, in Septem- 
ber and December, 1864 ; and the principal crime of Kennedy being his taking part  in the 
attempt to burn the City of New York by setting fire to Barnum's Museum and ten hotels 
on the night of Nov. 25th, 1864. (G. 0. 14, 24, Dept. of the East, 1865; Printed Trials, 
New York, 1865.) 

20 See Lieber's Instruction 5 99. I t  was held in the la te  war tha t  carrying communi- 
cations between the confederate government in Richmond and i ts  agents in  Canada, did 
not entitle the party to be treated as  a legitimate bearer of dispatches. DIGEST,709. 

In  the  Manual, Inst. Int.  Law § 24, it is declared-" Persons belonging to a bel
ligerent armed force are  not to be considered spies on entering, without the cover of a 
disguise, within the area of the actual operations of the enemy." And so of "messengers 
who openly carry official dispatches." Or, a s  i t  is expressed in the Project of the Brus- 
sels Conference, (Art. 22,)-" Military men and also non-military persons, carrying out 
their mission openly, charged with the transmission of dispatches either to their own 
army or to tha t  of the enemy, shall not be considered as  spies if captured." 

See cases of persons charged as  spies, but held not shown to be such and therefore 
entitled to be treated as  prisoners of war-in G. 0. 174 of 1862; Do. 228, 243, 346, of 
1863;  Do. 7, Army of the Potomac, 1864. Daniel Strong, executed as  a spy a t  Peekskill, 
In 1777, was more properly chargeable with the distinct offence of enlisting men within 
our lines in violation of the laws of war. On his apprehension, "enlisting orders were 
found sewed in his clethes." Thacher, Mil. Jour., 74. So the case of Daniel Taylor, 
(ante,) was not properly a case of a spy but of a bearer of dispatches in violation of the 

1 laws of war. 
=Smith v. Shaw, 12 Johns., 257 ; In re Martln, 45 Barb., 142;  Do. 31 How. Pr., 228, 
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I t  has  always been legal, however, and wouId still be so in time of war 
1198 notwithstanding the ,statute, to proceed summ,arily ~ ~ i t h o u t  t e a l  against 

spies; and in some of our earlier cases-that of Andre, for example" 
the investigation was had, not by a court-martial, but by a court of inquiry or  
board ordered for the purpose, upon whose report, if to the effect that the 
accused was found to be a spy, the death penalty was presently executed." 
Modern codes, however, call for a trial of the offender. Thus in the Manual 
of the Institute of International Law, of i880,one of the most complete of the 
projets of the laws of war, i t  is said (1 25)-" To guard against the abuses to 
which accusations of actiog a s  a spy give rise in time of war, i t  must clearly 
be understood that-" No person accused o f  being a spy can be pwnished h t h o u t  
trial." 

Special principles. A military court, in passing upon a case of an alleged 
spy, is to be governed not only by the ordinary rules of evidence but by the 
principles established by the usages of war a s  recognized in the law of nations. 
Of the latter there are  to be noticed.two jurisdictional principles pecvliarly appli- 
cable to cases of spies, to wit :

1. A spy, tc? be triable and punishable a s  such, must be taken in j?a.grante 
delicto, or rather before he succeeds in getting through the lines and returning 
to the territory -or army of his own nation or people. If he thus malres good his 
return without being arrested, the jurisdiction for his offence does not attach 
but lapses, ang if, subseque~ltly to' such return, he is taken prisoner in battle or 
otherwise capbured, he is not liable to trial or punishment for the original 
offence." 

2. Further, a spy, to be punished a s  such, must be brought to trial and 
1199 convicted during the existence, i. e. before the end of, the war." Thus, 

in the case of Robert Martin, above cited, i t  was held that as  the alleged 
offender had not been arrested a s  a spy till after the surrender of the Con- 
federate armies and the termination of h o ~ t i l i t i e s , ~  he was not subject to trial 
by a military tribunal; and he was accordingly discharged on habeas corpus 
from the custody of the military authorities. But, as  will be noticed in a 
subsequent part of this treatise," this second principle is  not peculiar to the case 
of the spy alone, but applies to other cases of persons'offending in time of war 
against the laws of war. 

PUNISHMENT. By the law of nations the crime of the spy is punishable 
with death,m and by our statute this penalty is made mandatory upon conviction. 
Such penalty may be executed either by shooting or hanging. The sentence " t o  

So, in the case of Thomas Shanks, G. 0.Army Headquarters, June 3, 187?. 
% A s  to the form of investigation in AndrB's case, see Chapter XXIV, " Caul.,, s OF IN

QUIRY." 
2 6 P r ~ j e c tof Brussels Conference, Art. 21; Manual, Inst. Int .  Law $ 26; Lieber's In- 

structions § 104; I n  re Martin, ante; DIGEST,710; G. 0. 24, Dept. of the East, 1865, 
(Kennedy's case.) But he mill be liable upon such re-capture, to be subjected to  a closer 
surveillance. Bluntschli 5 633. In  Kennedy's case the point is properly taken tha t  for a n  
alleged confederate spy to have escaped, without arrest, into Canada, (where there were 
agents of his government,) was not such a return a s  to have discharged him from liability 

. to trial alld punishment, for. his offence. 
2e I n  re Martin, 45 Barb., 142; Do. 31,How. Pr., 228 ; Wells, Jur .  of Courts, 577. 

This was the view 09 the court a t  the time. As a matter of fact, the  war, a t  the date  
of Martin's arrest,  (December, 1865,) had not yet ended-according to the subsequent 
rulings of the Supreme Court, heretofore cited. See under FIFTY-EIGHTH AR?xc~s, 
ante, p. 669.
" Par t  11-" Jurisdiction of the Military Commission." 
zn Vattei, Book 111, p. 179 ; Manual, 270 ; Halleck, 406, 407 ; Lieber sec. 88 ; Smith v. 

Shaw, ante; I n  re Martin, ante; G. 0. 13,Dept. of the Mo., 1861iDo. 23,Dept. of f ins . .  
1864. 
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be shot " was in a few instances imposed during -the late war ;" but, iri the 
great majority of cases, the form of death by hanging, a s  the more ignominious 
and severe: was adjudged. In  some instances, women, (who, by reason of the 
natural subtlety of their sex, were especially qualified for the r6le of the spy,) 
were sentenced t6 be hung as  spies, though in their case this punishment was 

rarely if ever enforced." In  a considerable proportion of the other cases 
1200 the capital punishment adjudged was executed, and commonly om the next 

day or within a brief period after the approval of the pr~ceecl ings.~~ 
I t  may be observed, however, that  the extreme penalty is not attached to the 

crime of the spy because of any peculiar depravity attaching to the act. The 
employment of spies is not unfrequently resorted to by military commanders, 
and is sanctioned by the usages of civilized warfare ; '' and the spy himself may 
often be an heroic character. A military or other person cannot be required, 
by an order, to assume the office of spy; he must vol~ozteerfor the purpose;" 
and where so volunteering, not on account of special rewards offered or ex
pected, but from a courageous spirit and a patriotic motive, he generously ex- 
poses himself to imminent danger for the public good and is worthy of high 
honor.38 Where indeed a member of the army or citizen of the country assumes 
to act as  a spy against his own government in the interest of the enemy, he is 
chargeable with perfidy and treachery, and fully merits the punishnient of 
hanging; 37 but-generally speaking-the death penalty is awarded this crime 
because, on account of the secrecy and fraud by means of which it  is consum- 
mated, it  may expose an army, without warning, to the gravest peril; and, a s  
Vattel 38 observes, '' puisque Z'on n' a gu6res d'autre nzoyen de se garam'ir du nzal 
qu'ils peuvent faire." 

a0G. 0. 174 of 1862; DO. 346 of 1863 ; DO. 39, Dept. of the Mo., 1863: 130. 4, Dept. of 
K y ,  1865. 

31 See Halleck, 407 ; G. 0. 107, Dept. of the Mo., 1863. 
52 See cases in  G. 0. 208, Dept. of the Mo., 1864; Do. 92, Dept. of the Ohio, 1864, in 

which the death sentence was "disapprored." Other cases of females tried a s  spies a re  
contained in G. 0 .  43, 93, 121, Middle Dept., 1864; Do. 102, Dept. of Va. & No. Ca., 1864; 
Do. 14, Dept. of the Mo. 1865. 

AS in the case of Andre and tha t  of Palmer (see post). And compare case in G. 0. 
8, Mid. Mil. Dept., 1866, also case in Do. 92, Dept. of the East, 1864, where it i s  an- 
nounced by Gen. Dix tha t  a certain class of alleged spies will, upon conviction, " be 
executed without the delay of a single day." In  a case in G. 0. 58, Dept. of Va. t No. Ca., 
1864, i t  was ordered tha t  the sentence of hanging be executed a s  near as practicable to  
the place of the arrest,  " for the purpose of the example." 

* Vattel, Book 111, p. 179 ; Halleck, 406. 
 
Halleck, 406, 409 ; Manual, 270. 
 

=Note the circumstances of the case of Capt. Nathan Hale. Halleck, 407. 
 
In  the case in G. 0. 26, Dept. of Va. & No. Ca., 1864, of a U. S. soldier convicted as  a 

spy, the accused was sentenced to be hung, and the sentence was approved and executed. 
Lieut. Palmer, whose sentence was so summarily executed by Gen. Putnam in 1777, was 
an American who had taken a commission i n  the service of the bnemy. 

58 Book 111, p. 179. 
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1201 AMENDMENTS TO THE CODE. 

WHILE no general revision of our Code of Articles is  necessary, or, i t  is 
believed, desirable, yet, a s  indicated in the course of this Chapter, the same 
would, in the opinion of the author, be materially simplified and improved by 
a few amendments, such a s  the follo~ring: 

1. By rel3ealing or dropping as  obsolete, superfluous, or otherwise undesirable 
to be retained-Arts. 1, 25, 29, 30, 52, 63, 54, 55, 76, 87 and 100, and perhaps 
also Arts. 64 and 94. 

2. By consolidating Arts. 5 and 14, and by omitting from Arts. 6 and 14 so 
much as  prescribes the penalty of disability to hold office, kc. 

3. By so modifying Art. 45 as to make i t  read-"TVhosoever relieves the 
enemy with arms, ammunition, supplies, money, or other thing," kc. 
4 By oluitting from Art. 60 the last clause, nlalring officers aud soldiers 

amenable to military trial after they have become civilians. 
5. By re-placing Art. 62, (which specifically includes offences "not  mentioned 

in the foregoing Articles,") in its former position, vie. af ter  the present Art. 
69, i. e. after all the other Articles which provide for tlw punishment of desig- 
nated offence's, and renumbering accordingly. 

6. By adding to Aft. 74 the words-" who shall prosecute in the name of the 
United States," and dropping Art. 90 altogether. 

7. By amending Art. 86, so a s  to enlarge the power of courts-martial to  
punish for contempt, especially in cases of witnesses refusing to testify. 

8. By so modifying Art. 113, that  i t  shall be in harmony with Arts. 104 and 
109 and with the practice a s  indicated in Par. 1041, A. R. 

9. By inserting in Sec. 1361, Rev. Sts., after the words "sentence of court. 
martial, the words-and not yet duly disclrarged from the militnry service. 

1202 10. By doing away with the requirement of the Army Regulations that 
evidence of previous con~ictions shall be laid before the Court, and re- 

quiring that such evidence shall be submitted to the Reviewing Commander. 
[See p. 388.1 

11. By amending the existing law so a s  to allow of the simplifying of the 
present code of mazimum punishments, and the restricting of such code to cases 
of desertion and a few other of the graver crimes only. [See p. 395.1 
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Part 11.-THE LAW OF WAR. 

1203 DEFINITION AND DIVISION O F  THE SUBJECT. In  PART I has 
been considered MILITAI:~ LAW PROPER,or that law, almost wholly enacted 

or written, by which the Army is governed a t  all times, in peace a s  well a s  i n  
war. As to a few particulars only such a s  a re  referred to under Arts. 45, 46, 52, 
and the statute relating to the offence of the spy, for example-has the subject 
of the Law of War, now to be examined, been heretoforetouched upon. 

By the term LAW OF WAR is intended that branch of International Law which 
prescribes the rights and obligations of belligerents, or-more broadly-those 
principles and usages which, in time of war, define the status and relations 
not only of enemies-whether or not in arms-but also of persons under niili- 
tary government or martial law and persons sinlply resident or being upon 
the theatre of war, and which authorizes their trial and punishment when 
offenders. Unlike Military Law Proper, the Law of War in t7~i.scou~ztry is  not 
a formal written code, but consists mainly of general rules derived from Inter- 
national Law, supplemented by acts and orders of the military power and a 
few legislative provisions. I n  general it  is  quite indepenclent of the ordinary 
law. "On the actual theatre of military operations," as  is  remarlred by a 
learned judge: " the  ordinary laws of the land are  superseded by the laws of 
war. The jurisdiction of the civil magistrate is there suspended, and military 

authority and force a re  substituted." Finding indeed its original au
1204 thority in the war powers of Congress and the Executive, and thus con- 

stitutional in its source, the Law of War may, in its exercise, substan- 
tially supersede for the time even the Constitution itself '--as will be herein- 
after indicated. 

The Laws of War, a s  a distinct canon of the Law of Nations, have of late 
years, beside their discussion in special treatises, been, collectively or in part, 
formulated in a series of authoritative publications to which frequent refer
ence will be made. Of these the principal a re  Lieber's "Instructions for the 
Government of the Armies of the United States in the field," (1863; ') the 
G e n e ~ a  Convention (of 1864) "for  the amelioration of the condition of the 
Wounded in arms in the field ;" the Project of the Brussels Conference of 1874 ; 
and the " Rlanual of the Laws of War on Land," prepared by the Institute of 
International Law. (1880.) Of these the first was a most comprehensive 

1 Field, J., in Beckwith v. Bean, 98 U. S., 293. 
2Tlius in  Varner v. Arnold, 83 No. Ca., 210, i t  i s  said by the  court, referring to the  

Constitution pending the la te  civil war-" I t s  voice was hushed and  i t s  power suspended, 
amid the  din of arms." And see New Orleans v. The Steamship Co., 20 Wallace, 393, 
cited undw head of "Military Government-Magnitude of the power," pos t .  And com
pare 1 Bishop. C. L. % 57;  Whiting's War  Powers, 49; Binney, " T h e  Privilege of the  
Wri t  of Habeas Corpus." 

Published in  G.0. 100 of the War Department, of April 24, 1863. Lorimer, Institutes 
of the  Law of Nations, vol. 2,p. 303,refers to  these Instructions as having " served a s  n 
basis for most of the  subsequent con~pilations." 

773 



MILITARY LAW 1 

In cases of property taken from our 
for the use of the troops, and used by t 
has been clearly shown, the courts of th 
tional provision that private property s 
due compensation, have given judgnle 
United States for the proper value of 
indeed there is an implied contract to  
plies. Where, however, property of citi 
a n  emergency arising in the course of 
a n  enemy, the owner, a s  it  has repeated 
government, (or upon the official who ( 

losses being classed as  among the inevi 
for the happening of which no 

1207 sponsible.' I t  has thus been rule 
contents, other buildings, bridge: 

Congress has  specially indemnified the ( 

But where private property has been 
justifying emergency, so that there can 
States,-in such case the commander, by 
is held to be a trespasser and liable in d 
on this subject in our law is that  of H 
was given against Lieut. Col. D. D. Mil 
of Colonel Doniphas's command, on accc 
in  1847, during the war with Mexico, ( 

longing to the plaintiff, a trader, a t  a 
for facilitating the operations of the a r  
were not in danger of falling into the h 
hundred miles distant and not advancii 

228;  Post v. Stout, 4 Cold., 205; Taylor v. 
No. Ca., 141 ; IZoonce v. Davis, 72 Id., 218;  1 

v. Lewis, 48 Id., 32 ;  Williamson v .  Russell, 
mostly for the use of the army ;) Drehman 
and occupying of a brewery as  a means of 
Brazelton, 1 Heisk., 44;  Parham v. The J 
timber, Cc., for purposes of a camp or fort 
Ford v. Surget, 46 Miss., 130-(cases of des 
lnto the hands of the enemy.) And see H 
Rankin, 2 Bush, 453 ; Sellards v. Zornes, 5 
Thomasson v. Glisson, 4 Heisk., 615; Clarl 
Green, 50 Miss., 453. 

U S. v. Pacific R. R. Co., 120 U. S., 227, 
Beasley v. U. S., 21 Ct. Cl., 225 ; Vattel, boa 

9 1 Blatchford, 549. The judgment of $9C 
the U. S. Circuit Court, was affirmed in thq 
Howard, 115 ;) the principle of the  ruling be 
"There a re  without doubt occasions in whi 
possession of, or destroyed to prevent i t  from 
and also where a military officer, charged v 
property into the public service or take ii 
cases, the government is bound to make full 
is not a trespasser. But  we are clearly of 
must be immediate and impending; or the  r 
a s  will not admit of delay, and where the  
late in providing the means which the occ 
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system, but the two last had the great advantage of coming after the experiences 
of the Austro-Prussian and Franco-Prussian wars.' 

The present subject will be considered with reference principally to the exer- 
cise of military authority and jurisdiction under the laws of war, as  illus
trated by the practice of modern wars, and especially by that  of our late civil 
war, in which, owing to the magnitude of the contest and the considerations of 
policy and humanity involved, belligerent rights were conceded to the enemy 

much as  in the CRSe of a foreign war.' 
1205 The subject will be divided as follows: 

I. The Law of War a s  affecting the rights of our own people. 
11. The Law of \F7ar as  affecting intercourse between enemies in general. 

111. The Law of War a s  specially applicable to enemies in  arms. 
IV. The status of 	 Military Government, and the laws of 	 war thereto 

pertaining. 
V. The status of Martial Law, and the laws of war applicable thereto. 

VI. Trial and punishment of offences under the law of war-the 	 Military 
Commissibn. 

VII. Military authority and jurisdiction under the Reconstruction Acts 
of 1867. 

I. T H E  LAW OF WAR AS AFFECTING T H E  RIGHTS O F  OUR OWN 
PEOPLE. 

THE TAKING OR DEST.RUCTION OF PERSONAL PROPERTY. 
Whether and to what extent our armies, in advancing, retreating, or operating 
within our own territory, in time of war, may lawfully take or destroy private 
property of our own citizens is a question of necessity. Where there exists an 
urgent necessity or an immediate danger, the chief commander, (for such action 
cannot lawfully be initiated by an inferior:) may be warranted in appropriating, 
for the use of his army, supplies, material, buildtngs, animals, vehicles, kc., 
required for its subsistence, clothing, medical treatment, shelter, transportation, 
&c., or for its defence against the enemy, or in seizing or destroying such or other 
property to prevent i ts  falling into the hands of the enemy or being availed of 
by him for attack or defence. The circumstances, however, must be urgent; 
the exigency immediate, not contingent or remote. Otherwise the taking, &c., 

is not a legitimate act of war, is not justified by the laws of war, and the 
1206 commander giving the order and those acting under him are  trespassers, 

and i t  is they, and not the United States, who are liable in damages to the 
injured party. 

The law has thus been settled in repeated adjudications, especially in suits 
growing out of the la te  war, in the majority of which, however, the taking, &c., 
was held warranted by the circulnstances of the exigency? 

'With these may be mentioned the Declaration of St. Petersburg of 1868, as  to  the 
use especially of explosive projectiles in w a r ;  also Les Lois de l a  Guerre-Appel aux 
Belligbrants e t  la  Presse, Gand, 28 Mai, 1877. These codes or projets have been set 
forth in sundry of the modcrn treatises on International Law. They a r e  most fully 
published by Lorimer, vol. 2, Appendix, 303-428. 

6 See The Ouachita Cotton, 6 Wallace, 521, and other cases cited under "Licenses to  
Trade," "Prisoners of War," &c., post. " I t  belongs exclusively to  the political depart- 
ments of the lawful government to determine, in cases of civil war, what rights shall be 
accorded to the belligerents, or what acts of the rebellious government shall be recog- 
nized and to what extent." Latham v. Clarke, 25 Ark., 594. 

See Terrill v. Rankin, 2 Bush., 453; Hosue v. Penn., 3 Id., 663; Branner v. Felkner, 
1Heisk., 228 ; Worthy v. Kinamon, 44 Ga., 297 ;Huff v. Odom, 49 Id., 395. 

'See U. S. v. Pacific R. R., 120 U. S., 227, 239 ; U. S. v. Russell. 13 Wallace, 623: 
Holmes v. Sheridan, 1Dillon, 351, (a  case of the taking of beef cattle from a contractor ;) 
Farmer v. Lewis, 1 Bush, 6 6 ;  Dills v. Hatcher, 6 Id., 606 ; Branner v. Felkner, 1 Heisk., 
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In  cases of property taken from our own people, by the military authorities, 
for the use of the troops, and used by them, where the necessity for the taking 
has been clearly shown, the courts of the United States, in view of the constitu- 
tional provision that private property shall not be taken for public use without 
due compensation, have given judgnient in favor of the owner against the 
United States for the proper value of the things appropriated. I n  such cases 
indeed there is  an implied contract to pay the reasonable worth of the sup- 
plies. Where, however, property of citizens has been destroyed or damaged, in  
a n  emergency arising in the course of legitimate military operations against 
an enemy, the owner, a s  it  has repeatedly been adjudged, has  no clainl upon the 
government, (or upon the oficial who exercised authority in the case;)-such 
losses being classed as  among the inevitable accidents and misfortunes of war  

for the happening of which no government or person can be held re
1207 ~ponsible .~I t  has thus been ruled with reference to dwellings and their 

contents, other buildings, bridges, crops, Cc. In  some instances indeed 
Congress has  specially indemnified the citizen. 

But where private property has been taken or destroyed in the absence of a 
justifying emergency, so that  there can be no right of action against the United 
States,-in such case the commander, by whose order the seizure, kc., was made, 
is held to be a trespasser and liable in damages to the owner. The leading case 
on this subject in  our law is that of Harmony v.  Ifitchell: in which judgment 
was given against Lieut. Col. D. D. Mitchell, conln~anding a Missouri regiment 
of Colonel Doniphan's command, on account of the approl~riation, a t  Chihuahua 
in 1847, during the war with hlexico, of horses, mules, wagons and goods be- 
longing' to the plaintiff, a trader, a t  a time when the same, though important 
for facilitating the operations of the army, were not necessary for its use, and 
were not in danger of falling into the hands of the enemy, then more than two 
hundred miles distant and not advancing. 

228;  Yost. v. Stout, 4 Cold., 205;  Taylor V. R. R. Co., 6 Id., G4G; .Bryan v.  Walker, 64 
No. Ca., 141 ; ICoonce v. Davis, 72 Id., 218 ; Wellman c. Wiclter~nan, 44 Mo., 484 ; Bowles 
v. Lewis, 48 Id., 3 2 ;  Williamson V. Russell, 49 Id., 185-(cases of the taking of property 
mostly for the use of the army ;) Drehman v. Stifel, 41 Mo., 184, ( a  case of the taking 
and occupying of a brewery as  a means of defence of the city of St. Louis ;) Smith v.  
Brarelton, 1 Heisk., 4 4 ;  Parham v. The .Justices, 9 Ga., 341-(cases of using land, 
timber, kc., for purposes of a camp or fortification ;) Stafford v. Mercer, 42 Ga., 556;  
Ford v. Surget, 46 Miss., 130-(cases of destroying private cotton to prevent i t s  falling 
into the hands of the  enemy.) And see Hawkins v.  Nelson, 40 Ala., 553;  Terrill v. 
Rankin, 2 Bush, 453;  Sellards v. Zomes, 5 Id., 3 0 ;  Taylor v.  Jenkins, 24 Ark., 342; 
Thomasson v.  Glisson, 4 Heisk., 615; Clark v.  Mitchell, 64 Mo., 564; McLaugblin v. 
Green, 50 Miss., 453. 

a U. S. v.  Pacific R. R. Co., 120 U. S., 227, and cases cited; Mitchell v.  Harmony, post; 
Beasley v.  U. S., 21  Ct. Cl., 225 ; .Vattel, book 111, c. 15, $ 232 ; Bluntschli 5 662. 

1 Blatchford, 549. The judgment of $90.806.44 damages, awarded upon the t r ia l  in  
the U. S. Circuit Court, was affirmed in the Supreme Court, (Mitchell v. Harmony, 13  
Howard, 115 ;) the principle of the  ruling being expressed by Taney, C. J., as  follows :
"There are  without doubt occasions in which private property may lawfully be taken 
possession of, or destroyed to prevent i t  from falling into the bands of the public enemy; 
and also, where a military officer, charged with a particular dnty, may impress private 
property into the public service or take i t  for public use. Unquestionably, in  such 
cases, the government is bound to  make full compensation to  the owner; but the officer 
is not a trespasser. But we a re  clearly of opinion tha t  in all these cases the danger 
must be immediate and impending; or the  necessity urgent for the public service, such 
a s  s i l l  not admit of delay, and where the action of the civil authority would be too 
late  in providing the means which the occasion calls for. It is impossible to  define 
the particular circumstances of danger or necessity in which this power may be lawfully 
exercised. Every case must depend on i ts  own circum'stances. I t  is the emergency 
tha t  gives the right, and the emergency must be shown t o  exist before the taking can be 
justified." 
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authorities cited in  las t  note ; also Woolsry 3 
Ju l i a  and  Cargo, 1 Gallison, 603;  The Sea I 
Wallace, 521 ; Hanger v. Abbott, Id., 535 ; 34 
195 ; U. S. v. Grossmayer, 9 Id., 72 ; Montgo~  
21 Id., 73 ; Mitchell v. U. S., Id., 350 ; Desn 
1 Dillon, 372 and 15 Wallace, 184. 

16Hoare v. Allen, 2 Dallas, 102 ; Foxcraf t  
cited in t he  two preceding notes. Bu t  " war 
benefit of debtors, but only suspends t h e  righ 
329. As to  t h e  unlawfulness of the  ac t  of 
l a t e  war, see Bri t ton v. Butler,  9 Blatchford 
.501 ; Woods 1;. Wilder, 43 N. Y., 164;  Lacy 1: 
t o  t h e  general rule s ta ted in t he  text  may be 
bills for subsistence furnished them by en? 
Morehead, G Taunton,  237;  Halleck, 359;  r 

16 Brown v. Hiat t ,  15 Wallace 184. 
17 Dow v .  Johnson, 100 U. S.', 158 ; Stel 

Williams, 131 U. S., 416;  U. S. o. Pacific R. I 
1s The Reform, 3 Wallace, 632 ; JIcClellnnt 

617 ; Mlllar v .  U. S. 8 Ct. Cl., 487 ; Cone v. U 
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The law, as  laid down in this case, is illustrated by the later instance, 
occurring in 1857, of the impressing into the service of the United States by 
Colonel A. S. Johnson, in command of the Utah expedition, of the teams and 
property of certain freighters,-in whi,ch judgments were rendered in favor of 
these parties against the United States for the value of the property taken. 

The military orders made and executed in this instance evidently 
1208 " were," observes Attorney General Bates? " the wise and proper precau- 

tions of an officer to protect his own force and prevent his enemy from 
being strengthened; " and he holds that these orders and acts of Col. Johnson 
were "justified by military necessity," thus conttasting the case with that of 
Harmony v. Mitchell, a s  adjudged.= 

A material difference between the cases of Mitchell and Johnson was that 
the claims of the freighters in  the latter were, by legislation of Congress, 
referred to the Court of Claims for adjudication-which left little more to 
that Court than to assess the value of the property taken. I t  nlay be added, 
a s  to Mitchell's case, that  i t  was clearly a hard one, and, by special Act of 
March 11, 1852, he was relieved of the judgment against him, which was 
assumed and paid by the United States. 

ARREST AND RESTRAINT OF PERSONS. The Laws of War authorize 
the arrest, trial and punishment of such of our own people a s  may become 
chargeable with relieving or conlmunicating with the enemy, carrying on illicit 
trade or intercourse, or other violation of those Laws. The liability and -3s- 
position of such offenders has already been in part considered under the 45th 
and 46th Articles of War, and will be further discussed in treating of the 
jurisdiction and powers of the MILITARY COIIMISSION. The restraints which 
may be exercised over the citizen will also enter into the consideration of the 
subject of MARTIAL LAW. ' 

11. THE LAW O F  WAR AS AFFECTING INTERCOURSE BETWEEN 
ENEMIES IN GENERAL. 

RULE OF NON-INTERCOURSE. The principle here to be noticed is sim- 
ply that  of the absolute non-intercourse of enemies in war. As frequently reiter- 
ated in the rulings of the Supreme Court, not merely the opposed military forces 
but all the inhabitants of the belligerent nations or districts become, upon the 

declaration or initiation " of a foreign war, or of a civil war, (such as  was 
1209 the late war of the rebellion,) the enemies both of the adverse government 

and of each other,'' and all intercourse between them is terminated and 

la10 Opins. At. Gen., 23. 
"See Irwin v .  U. S., 23 Ct. Cl., 149;  U. S. v.  I rwin,  127 U. S., 125;  10 Opins. At. 

Gen., 21. 
12As to  what  constitutes such declaration or initiation, see ante; " Fifty-Eighth Article," 

P a r t  I ,  p. 668. 
laVattel, 321 ; Manning, 166;  Dana's Wheaton § 345;  1 K m t ,  Com., 5 5 ;  Bnlleck, 357; 

Jecker v. Montgomery, 18 Howard, 112;  White v .  Burnley, 20 Id.,  219 ; Prize Cases, 2 
Black, 666 ; Mrs. Alexander's Cotton, 2 Wallace, 274 ; The Venice, Id., 418 ; Coppel1 v.  
Hall, 7 Jd., 542 ;Texns v. White, Id., 700 ;Lamar v. Browne, 92 U. S., 194 ; Ford v.  Surget,  
97 Id., 594;  Dow v .  Johnson, 100 Id., 164. " I n  the  s t a t e  of war  nation i s  known to  
nation ollly by their armed exter ior ;  each threatening the  other with conquest or annihila- 
tion. The individuals who compose t h e  belligerent Sta tes  exlst, a s  t o  each other,  in a s t a t e  
of u t ter  occlusion. If they meet, i t  is only in  combat. W a r  s t r ips  man of h is  sociul 
nature." The Rapid. 8 Cranch, 160. (Johnson, J.) 

This  view, however, i s  strongly combatetl by Bluntschli ( 5  531). " Die Privaten," he 
writes, " als  solche sind bei diesem Stre i te  nicht unmittelbnr betheiligt, sie sind nicht 
Kreigs- nntl nicht Process-parteien, und eben desshalb nicht Feinde im 'eigentlichen und 
vollen Siun des Worts." 
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interdicted." Hence the general rule that, pending the war, all domestic, social, 
and business relation: are  forcibly severed ; all interchange, however personal 
and intrinsically harmless, is forbidden ; no new contracts br engagements can be 
entered into ; existing partnerships and joint undertalrings are  dissolved, and 
existing contracts and pecuniary obligations are suspended, 'had " the courts 
of each belligerent are closed to the citizens of the otller." 

1210 ENFORCEMENT AND VIOLATION OF THE RULE. The drawing 
of strict army lines, the patrolling, with troops or armed vessels, of the 

territory, rivers, &c., intervening between the belligerents, and the establishment 
uf military posts upon main routes of travel and of blockades of important ports, 
while measures defensive and offensive a s  against the hostile forces, are  also 
efficient nleans for the enforcement of this rule of non-intercourse. Infractions 
of this rule, by selling to, buying from or contracting with enemies, furnishing 
then1 with supplies, corresponding, mail carrying, passing the lines without 
authority, &'kc., are  ?;iolations o f  the lazcs of zcal-, more or less grave in proportion 
as  they render material aid or infor~nation to the enemy a r  attempt to do so, 
and, as  will hereafter be illustrated, are  among the most frequenti of the 
oifences triable and punishable by q~tilital-y conzmission. 

EXCEPTIONS TO THE GENERAL RULE-LICENSES TO TRADE. By 
the custom of war, however, certain exceptions have come, from necessity or 
considerations of bolicy or humanity, to be admitted to the general rule of 
non-intercourse. Among the more familiar of these exceptions are  the use of 
flags of truce, the entering into armistices, cartels, or other conventions, and the 
exchange of prisoners of war. These will be noticed under the next Title, as  
relating to the carrying on of war and the treatment of captives. 
h more distinctive exception is the licensing of trading between belligerents. 

Early in our late civil war, ~vhich, because of its great proportions, \\.as assimi- 
lated to a foreign war, and in which, as has been remarked, belligerent rights 
were conceded by the United States to the Confeclerate forces? an Act of Con- 
gress of July 13, 1861, e. 3, s. 5, in supplementing the law of war by specifically 
interdicting conlmercial intercourse with the insurrectionary States, yet author- 
ized the President in his discretion to license such intercourse in particular in- 
stances when deemed conducive to the public interests. Such licenses being 

exceptional, i t  was held by the Supreme Court tha i  they were to  be strictly 
1211 construed ;Is also that  no authority other than the President could grant a 

"" Interdiction of trade and intercourse, direct o r  indirect, is absolute and conlplete by 
the mere force and eEect of war itself." Prize Cases, 2 Black, 688. And see the other 
authorities cited in last note ; also Woolsry 117 ; Schooner v. Patriot, 1 Brock, 421 ; The 
Julia and Cargo, 1 Gallison, 603 ; The Sea Lion, 5 Wallace, 630;  The Ouachita Cotton, 6 
Wallace, 521 : IIanger v. Abbott, Id., 535 ; Mchee u. U. S., 8 Id., 163 ; U. S. v. Lane, Id., 
195;  U. S. v. Grossmayer, 9 Id., 7 2 ;  Montgomery v. U. S., 15 Id., 395;  Hamilton v. Dillin, 
21 Id., 73 ; Mitchell v. U. S., Id., 350;  Deslnare v. U.  S., 93, U. S., 612 ; Brown v. Hiatt,  
1 Dillon, 372 and 15 Wallace, 184. 

16 Hoare v. Allen, 2 Dallas, 102 ; Foxcraft v. Nagle, Id.. 132;  Manning, 176;  and cases 
cited in the two preceding notes. But " war does not cohfiscate debts or property for the 
benefit of debtors, but only suspends the right of action." Caldwell v. Harding, 1 Lowell, 
329. AS to the unlawfulness of the act of drawing bills by or upon enenlies during the 
late war, see Britton v. Butler, 9 Blatchford, 457;  Williams v. Mobile Sav. Bk., 2 Woods, 
501;  Woods o. Wilder, 43 N. Y., 164;  Lacy v. Sugarman, 12 Heisk., 354. That  exceptions 
to the general rule stated in rhe text may he admitted in cases of prisoners of war drawing 
bills for subsistence furnished them by enemies, (or for their ransom,) see Antoine v .  
Morehead, 6 Taunton, 237;  Halleck, 359; DIGEST,edit. of 1868, p. 292. 

16 Erown v. Hiatt,  15 Wallace 184. 
17 Dow v. Johnson, 100 U. S.', 158 ; Stevens v. Griffith, 111 U. S., 51 ; Freeland v. 

Williams, 131 U. S., 416;  U. S. o. Pacific R. R., 120 U. S., 233. 
1s The Reform, 3 Wallace, 632 ; JIcClelland v. U .  S., 21 Id., 98 ; Cutner V. U. S., 17 Id., 

617 ;Millar v. U. S. 8 Ct. Cl., 487 ; Cone v. U. S., Id., 421. 
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license, so that  licenses to trade with enemies assumed to be given by mili
tary colnmanders were " nhllities."18 By later legislation of July 2, 1864, 
the Secretary of the Treasury was empowered, with the approval of the Presi
dent, to purchase, "for  the United States," the products of insurrectionary 
States, which, it  was provided, should be sold and the proceeds paid into the 
Treasury. 

111. THE LAW O F  WAR AS SPECIALLY APPLICABLE TO ENEMIES 
IN ARMS. 

RIGHTS AND OBLIGATIONS OF WARFARE I N  GENERAL. The 
conduct of war between civilized belligerents is required-by modern usage to 
be governed by certain general principles-such a s  the -following: 

I. That war is waged against the State a s  a belligerent only, and not against 
the individual citizens or snbjects.1° Except where unavoidahle, in the course 
of legitimate operations, private individuals and non-combatants are  not to 
be involved in injury to  life, person, o r  property. 

11. That the operations of war are  to be carried on only by the legitimate 
military forces of the State. 

111. That only legitimate weapons and means of warfare are  to be employed. 
IV. That all  truces and conventions are  to be observed strictly and in good 

faith. 
V. That prisoners of war a re  to be treated with humanity and exchanged 

without unreasonable delay. 
VI. That each belligerent shall duly punish all  persons within his lines who 

may be guilty of violations of the laws of war. 

I. WAB PROPER.-1. Immuni ty  of private individuals and non
1212 combataxts. The State is  represented in active war by i ts  contend

ing army, 2nd the laws of war justify the killing or disabling of members 
of the cjiie army by those of the other in battle or hostile operations. In  
such operations would be included, with us, Indian hostilities. Thus, in May, 
1891, under t!ict ruling of the U. S. District Court for South Dakota, the Indian 
chief "Plenty Horses': was acquitted by a jury of the alleged murder of an 
cl?icer of our army, on the ground that the killing was legitimate a s  being inci
:.jental to a state of war then pending. But it  is  forbidden by the usage of 
civilized nations, and is a crime against the modern law of war, to take the 
lives of, or commit violence against, non-combatants and private ilidividuals not 
in arms, including women2' and children and the sick, a s  also persons taken 

19The Ouachita Cotton, 6 Wallace, 521; Coppell v.  Hall, 7 Id., 542; McKee v. U. S., 
8 Id., 163. 

'' Operations of war must be directed exclusively against the forces and the means 
of making war of the hostile State, and not against i t s  sobjects, so long a s  the latter 
do nwt themselves take any active part  in the war." (Brussels Conference, Original 
Project, Gen. Prins. § 11.) On19 "die  Kriegfuhrenden Staten sind Feinde im eigenlichen 
Sinn." Bluntschli 5 531. And see Same, ante, p. 776, note. "Ich fuhre Krieg mit 
den franzosichen Soldaten und nicht mit drn franztisichell Burgern."-Proclamation of 
the German Emperor on entering France in 1879. And see Woolsey, (6th ed.,) 220-1. 

21A grave instance of this crime, consisting in rhe outraging of women, was tha t  
chnrged to have been committecl by the British forces, a t  the capture of Hampton, Va., 
in July, 1813. See Report of Corn. of the Ho. of Reps., of July 31, 1813, Am. State 
Papers, Mil. Affairs, vol. I, pp. 375-381. 

22 I n  Art. 5. (Sec. V,) of the Articles of Charles I, (taken from Art. 97 of Gustavus 
Adolphus,) i t  is prescribed that-" No man shall presume to * * tyrranize over 
any churchmen, schollers, or poore people, women, maides, or  children, upon paine of 
death, or other such punishment a s  in a strict Couneell of Warre shall be awarded." 
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prisoners or surrendering in good faitb." Another class who are to be exempt 
from violence, or seizure a s  prisoners, are the surgeons, assistants and 'em- 
plbyees charged with the' care and transport of the wounded on the field and 
the attendance upon then1 in field ambulance or hospital. Persons of this class 

" enjoy the rights of neutrality, provided they take no active part in the 
1213 operations of war." Of this description are  the persons who are em- 

ployed under the rules of the Geneva Convention and wear its distinctive 
badge." Inhabitants of the country, who in good faith bring aid to the wounded 
in the field or assist in their care, a re  included in this protecti~n.~' Camp-
followers, though they may be made prisoners, are  to be treated a s  non
combatants, so long as  they abstain entirely from offensive acts. Sick or 
wounded officers or soldiers t:~lcen in the field or in hospital, are prisoners of 
war, and entitled to receive the same treatment as  members of the capturing 
army similarly d i ~ a b l e d . ~  

The observance of the rule protecting from violence the unarmed population 
is  especialIy to be enforced by conln~anders in  occupying or passing through 
tonrns or villages of the enemy's country. 

All officers or soldiers offending against the rule of immunity of non-combatants 
or private persons in war forfeit their right to be treated as  belligerents, and, 
together with civilians similarly offending,% become liable to the severest penal- 
ties as  violators of the laws of war. 

2. Disposition of property. By the strict law of war, all effects of the en- 
emy, whether taken in battle or seized in his territory or elsewhere during the 
war, and whether belonging to his government or to individual subjects, beconle 
the absolute property of the capturing belligerent, who may use or dispose of 
the same a t  his discretion. 

Public property. This light of title and appropriation, a s  will be seen in 
considering the question of the government of occupied country of the enemy, 
does not in general apply to his lands or real property, but it  covers all the other 

effects of the State-funds, money-securities, munitions, supplies, means 
1214 of transport," kc. All such may be seized and utilized, without reserve, 

for the prosecution and purposes of the pending hostilities and status. 
Such property may also be, a t  will, destroyed; and this right extends to the fac- 

tories, mills, foundries, warehouses, depots, offices, or other buildings in which 

ZsDana's Wheaton f 343; Halleck, 426, 429; Lieber, Inst. f 22, 37, 44. " I t  i s  for- 
bidden to mutilate or kill a n  enemy who has surrendered a t  discretion, or is disabled." 
Manual, Laws of War, P a r t  11, 5 9. .4nd see, to  a similar effect, Project, Brussels Con- 
ference, Art. 13; Bluntschli f 585. A marked instance of a conviction of the alleged 
unlawful taking of the life of a disabled enemy after he had practically surrendered 
was that, published in G. C. M. 0. 505 of 1865, of the killing of Brig. Gen. R. L. 
McCook, in  Alabema, in 1882. Bnt the capital sentence in this  case was subsequently 
in  effect remitted by an o r d ~ r  directing tha t  the oeender be held as  a ptisoner of war. 
See G. C. M. 0. 204 of 1866. Compare State  v. Gut, 13 hlin., 341. The "For t  Pillow 
Massacre," or the putting to death, on the capture of For t  Pillow, in  Tennessee, in  
April, 1864, by Forrest's command, of several hundred of the  garrison, white and black, 
after they had surrendered, was a crime-the exttemest of tha t  period-against the laws 
of civilized warfare. 

24 Original Project, Brussels Conference, Ch. VII  § 38. Hall, p. 338, refers to them 
a s  " neutralised." 

" Croix rouge sur fond blanc." Geneva Convention, Art. VII. 
28 ' '  Les habitants du pays qui porteront secours aux bless& seront respect& et  d e  

meureront libres." Geneva Convention, Art. V. 
Modern codes forbid declarations " tha t  quarter will not be given," in war. Manual, 

Laws of War, § 9 ; Project, Brussels Conference, Art. 13. I t  is also "forbidden," in the 
Manual 5 19, " t o  strip and mutilate the dead lying on the field of battle." ." Case of Gurley, in G. C. M. 0. 505 of 1865. 

28 White v. Red Chief, 1Woods, 40. 
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" U. S. v. Klein, ante; Lamar  v. Browne, n. 
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munitions of the enemy may be manufactured, stored, &c. ;-all or any such 
may be destroyed to deprive the enemy of their benefit, or cripple him in the 
prosecution of hostilities, or where their demolition may be required for pur- 
poses of defence." But  from any such disposition are  to be exempted all public 
institutions of a civil character, such a s  capitols, state-houses, buildings of the 
departments of the government, court-houses, churches, colleges, schools, libraries, 
hospitals and asylums, a s  well a s  museums and collections of a r t  and science 
and historical monuments. All such edifices, and in general their contents, 
should be spared from destruction or desecration by an army on the march, 
or upon the capture or attack of a town.= The destruction by burning of the 
Capitol and President's House, a t  Washington, by the British forces in 1814, 
was a proceeding such as  the modern law of war would condemn a s  wanton and 

without jus t i f i~a t ion .~  
1215 Private  property-Its seizure. As to this species of property, the 

strict war right of seizure has been very materially qualified by modern 
usage. Private property, (whether of individuals or private corporations,) is 
now in general regarded a s  properly exempt from seizure except where suitable 
for military use or of a hostile character." Thus supplies or material available 
as military stores, munitions, or means of transport, which are  required for his 
army, or would be serviceable to the enemy, may always be- appropriated by a 
belligerent, when in private as  well a s  when in public possession. In  our late 
civil war the capture of private property of enemies (valuable or useful for 
public purposes) was authorized " without regard to the status of the owner," 
and i t  was declared to be the duty of the military, a s  of the naval forces a t  
sea, to take and hold such property on behalf of the go~ernment.~'  In  deference, 

During the  la te  civil war  a considerable number of salt-works were destroyed in  t he  
enemy's country by t h e  federal forces. See Rebellion Record, vol. VI, pp. 10, 11, 12, 24, 
41 ; vol. VII, pp. 11, 33, 311 ; vol. VIII,  pp. 49, 419. 

31 Vattel, 368 ; 1 K m t ,  93 ; Halleck, 456 ; Dana's Whenton 5 346. Compare Executive 
Order of July  22, 1862. Note also Arts. 97 and  98 of t h e  Code of Gustavus Adolphus, 
(and Art.  5, Sec. V, of Charles I, derived therefrom,) making punishable t he  firing o r  
despoiling of churches, hospitals, schools, colleges and mills. And see Christian Co. Ct. 
v. Rankin. 2 Duvall, 502, a case in  which two confederate so7diers were held liable for 
damages for assisting, though under t h e  orders of a superior, i n  t h e  destruction by burn- 
ing of t he  court-house of Christian County, Ky. 

"A11 destruction of or intentional damage" t o  such institutions i s  "forbidden unless 
i t  be imperatively demanded by the  necessities of war." Manual, Laws of War, P a r t  
11, 53. "All necessary steps should be taken to  spare a s  f a r  a s  possible buildings devoted 
to  religion, a r t s ,  sciences and charity, hospitals a n d  places where sick and  wounded a r e  
collected, on condition t h a t  they a re  not  used at the  same time for military purposes." 
Project,  Brussels Conference, Art.  17. T h e  plundering, by t h e  British a t  New York, i n  
1776, of the  City Hall Library, and  of t he  Yale College Library in  1779 by Tryon's com
mand, were acts  of vandalism which would scarcely be possible a t  th is  day. 

SZ I-Ialleck, 456 ; Woolsey 5 131 ; Dana's Wheaton 5 381. And see opinion of the  Court 
of Inquiry in  the  case of Brig. Gen. W. H. Winder, commander of the  American forces, 
of February, 1815. The act  was  emphatically denounced a t  t he  time in  t h e  British House 
of Commoils by Sir  James Mackintosh. Hansard, Parl.  Deb.. vol. XXX, 526. 

33 See Dana's Wheatou 5 346 ; 1 Kent, Corn., 91 Woolsey $ 129 ; Halleck, 466 ; U.S.  v .  
Klein, 13 Wallace, 137;  Dow v. Johnson, 100 U. S., 167 ; Gates v. Goodloe, 101 Id., 612. 

34 Lamar v. Browne, 92 U. S., 194. " W h a t  shall  be the  subject of capture, a s  against 
t he  enemy, is always within the  control of every belligerent." Id., 187. 

35 Lamar v. Browne, a?~le,187, 194, 106. I11 a n  "Executive Order." dated " War 
Department,  Washington, July  22, 1862," i t  was  ordered, among other things, a s  fol
lows :-I1 T h a t  military commanders within the  Sta tes  of Virginia, South Carolina, 
Georgia, Florida, Alabama, Mississippi, Louisiana, Texas and Arkansas, i n  a n  orderly 
manner, seize and usc any  property, real or personal, which may be necessary o r  con
venient for  their several commands for supplies, or for other militnry purposes; and  
t h a t  while property may be destroyed for proper military objects, none shall  be drstroyed 
in  waritonness or malice." Arid see G. 0. 154, .4rmy of t he  Potomac, 1862, containing 
directions for carrying 8 u t  th is  Order. 
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however, to " the humane maxims of the modern law of nations, whicli exempts 
private property of non-combatant enemies from capture as  booty of war,"= 
Congress, (which is empowered by the Constitution to " make rules concerning 
captures on land and water,") by special legislation, during the war, provided 
for the conversion of all captured private property, (except such a s  had been 

"used," or "was intended to be used, for waging or carrying on war 
3216 against the United States, such as  arms, ordnance: ships, steamboats, or 

other water craft, and the furniture, forage, military supplies, or innni- 
tions of war,")--which was not required for public use, into money, and the 
deposit of the proceeds in the Treasury, subject to the clailrls of the original 
owners and their recovery of the same, on proof of loyalty to be made within 
a certain prescribed period.% The subject of the capture of cotton, which 
was the article chiefly disposed of under this legislation, will be more appro
priately considered in treating, under the next Title, of enemy property in 
territory permanently occupied. 

But all the captures recognized as  legitimate in our law and practice have 
been captures for, and by the authority of, the United States. No taking for 
private use or gain has been allowed,= but such taking has been regarded a s  a 
grave military offence in violation of the 42cl or other 'Article of war. The spoil 
or booty sometimes permitted to European armies, of property seized on the 
battle-field or a t  -the storming of a fortified place? would not be recognized as  
legill in our I:\w,'O but property thus captured would be considered as within 
the spirit if not the letter of the 9th Article, which provides that stores taken 
from the enemy shall accrue to the United state^.^ 

I t  is to be aclcled that private property subject to seizure should be taken 
under the orders of a conlpetent commander or specially authorized public 
agent. Inferior officers or soldiers seizing of their own will such property act 
without authority and are  trespassers, liable as  such in damages to the 

owners? 
1217 The subject of the exacting of money or other private property of 

enemies, by way of coizti~ibzctioiz to the support of the government or 
army, or of indemnity to individuals, will be more appropriately considered 
under the next Title. 

Pr ivate  Property.-Its destruction. The wanton destrzictwn of private 
property is  even less favored than i ts  indiscriminate seizure. Thus the Project 
of the Brussels Conference, declares that the laws of war, in disnllo~\~iiig " to 
belligerents a n  u n l i n i i t ~ l  power as  to the choice of means of injuring the 
enemy," forbid all destruction of private property " which is  not imperatively 
required by the necessity of war." 43 Such destruction may indeed be justified 
where resorted to in furtherance of the legitimate operations of war. Thns, 

-- 

3nU.S. v. Rlein, ante; Lamar  v. Browne, ante, 194. 
"Act  of March 12, 1563, known a s  t h e  " Captured and Abandoned Property .4ct." And 

see the  l a t t e r  provision of t he  Act of March 3, 1871, c. 116, s. 2, for the  rci~nbursemcnt of  
loyal citizens for "stores,  supplies, kc., taken o r  furnished during the  rebellion for  t he  
use of t he  a rmy  of t he  United States,  i n  Sta tes  proclaimed in insurrection." 
" U. S. v .  Klein, ante; Lamar  v .  Browne, ante; Decatur v. U. S., Devereux, 110;  Bran

ne r  v. Felkner, 1 Heisk., 228;  Moran v. Smell, 5 West Va., 2 6 ;  ~n l l ec l r ;462-4. 
3D See Vattel,  (Chitty's .edition,) 366 ; Dana's Wheaton $ 346 ; 1 Kent, Corn., 92 ; 

Halleck, 457, 462. 
But  th i s  i s  not  now favored. Thus  i t  i s  declared by t h e  Brussels Conference, (Project,  

Art.  18,)-"A town taken by storm should not be given up to  t he  victorious troops t o  
plunder." So; i n  t he  Manual of the  Ins t i tu te  (1 32,)-" I t  i s  forbidden to  pillage even 
i n  t he  case of towns taken by assault." 

'O See Witherspoon v. Farmers'  Bank, 2 Duvall, 407. 
" NINTHARTICLE;' P a r t  1, ch. XSV. 

"Lewis a. McGuire, 3 Bush, 202 ; Branner  o. Felkner, 1 Heisk., 228. 
'8 Art. 13. And see Manual of the  Laws of War  1 32. 
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such property may be destroyed where otherwise it would fall into the hands of 
the enemy by whom i t  would be utilizable for the maintenance of his army or 
other military purpose; * or where it is serving a s  a shelter or defence to 
the enemy ; or where its use is required in the construction of military works; 
or tvliere it  interrupts the fire of the guns of a fort or battery. But the extent 
of the destruction must be limited by the requirements of the exigency. Thus 
while the burning of isolated private dwellings or buildings may, in rare and 
exceptional cases, be excused by an emergency of war, the firing of a town or 
tillage, unless accidentally caused by its being involved in an en.:ngement or 
other legitimate hostile operation,'J is an inexcusable act in violation of the 
laws of war, not justifiable even by way of retaliation. Such mere the bnrnings 
a t  Charlestown, hlass., a t  New London, Fairfield. Norwalk, Danbnry and Ston- 
ington. Conn., and a t  Kingston, New Tork, by the British, in the Revolutionary 

war. The burning or partial burning of the toxvn of Chambersburg, Pa., 
1218 on Jnly 30, 1864, during the late civil war, was also an instance of such 

an act.'' 
The rule illhibiting the destruction of private property applies indeed with 

peculiar force where open towns and villages in the enemy's country become 
the scenc of an engagement or of active operations. I t  is laid down by modern 
codes that such places are  not to be attacked a t  all unless defended ; and that if 
the same are bombarded, fair warning should first be given by the attacking 
~onimander. '~ If some-buildings must be burned, blown up, or pulled down, 
special care should be taken that  those which may be occupied as  hospitals o r  
in which the \vonnded :we cared for, should not be involved. The Geneva Con- 
vention, (Art. V,) provides-" Tout bless6 recueilli et soignd kans u?te nzaison y 
sewiiAa du sauvegarde." 

11. THE FORCES BY WHICH WAR IS TO BE WAGED. It is the gen- 
eral rule that the operations of war on land can legally be carried on only 
through the recognized armies or soldiery of the State as  duly enlisted or 
employed in its service. Such, with us, are  the forces which are  designated in 
our Constitution a s  army or land forces and militia; the former including 
regulars, volunteers and drafted men, as  also marines when associated with 
the land forces;" the latter being State troops called into the service of 

@ I t  i s  on this ground tha t  the raid8 of the civil war were justified; as, for example, 
that  of Gen. Sheridan's army, in the Shenandoah Valley, in 1864. See Draper's History 
of the War, vol. 3, p 411 ; Manning, Commentaries on the Law of Nations, p. 130. 

'"s in the cases of the burning of public property by the orders of Gen. Hardee, on 
the evacuation of Charleston, and by the orclcrs of Gen. Eivell, on the  evacuation of 
Richmond, in the late war, to  prevent such property falling into the hands of the national 
forces; when the incidental destruction of the large amount of private property which 
mas involved, was claimed to have been inevitable. 

See full account in  lloore's Rebellion Record, vol. 11, pp. 537-544. As to  the burn- 
ing of Columbia, So. Ca., on February 17, 1865; i t  i s  the conclusion of the author, upon 
the testimony, tha t  this, though perhaps initiated in the burning of the cotton, by the 
orders of Gen. Hampton, cannot fairly be fixed upon any responsible commander of either 
the Federal or the Confederate army, but was probably the work of irresponsible persons, 
by whom-for purposes of plunder or mischief-it was caused to  spread and become 
general. On this question the student may be referred to  the printed "Testimony," in 
the State  Department, of the "British and American Mixed Commission." vol. 14,Claims 
103, 292, &c.; Howard's Report on British-American Claims, pp. 49, 433-512; Gen. 
Sherman's Report on the Campaign of the Carolinas, of April 4, 1865; Letter from Gen. 
Hampton to Ron. Reverdy Johnson, U. S. Senate, of April 21, 1866, published in the 
" Southern Historical Papers," vol. 7, pp. 156-368; Paper by Col. Jas. Wood Davidson, 
in same vol., p. 186; also Papers in  vol. 9,p. 202,vol. 10, p. 109,and vol. 12, p. 233,of 
the I' Southern Historical Society." 

'"Project of Brussels Conference. Arts. 16, 1 6 ;  Manual of Laws of War 9 32, 33. 
"See Sec. 1621,Rev. Sts. ; the  Seventy-Eighth Article of War ; Ch. VIII, ante. 
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1219 the United stat^.^ We have in our armies no civilc.branch such a s  
is  found in the more elaborate military establishments of foreign coun- 

tries ;" all our officers being alike colnmissioned and our soldiers alike enlisted in 
the military service a s  such. 

IRREGULARS--" Guerillas." Irregular armed bodies or persons not form- 
ing part of the organized forces of a belligerent, or operating under the orders 
of its established commanders, a re  not in general recog~lized a s  legitimate 
troops or entitled, when taken, to be treated a s  prisoners of war, but may upon 
capture be summarily punished even with death. Such parties have made their 
appearance on the skirts of armies in all wars. The cowboys and skinners of 
our Revolution, the guerilleros of the Mexican war," the Russian bashi-bazouks, 
the Italian condottiere, and the French francs-tireurs id the Franco-German 
war? have been classified in this category. 

The government of a belligerent, however, has sometimes sanctioned the 
employnient of such troops and claimed for them the rights of prisoners, a s  
being contingents of their armies. Thus the Confederate "partisan rangers," 
though their actual service was apparently sometimes scarcely within the pale 

of legitimate warfare,6s were asserted by their government to be a 
1220 "par t  of the regular provisiollal army of the Confederate States." 

Where indeed the opposing belligerent is  unwilling to accept a certain 
force of i ts  eriemy a s  entitled to the rights of regular troops', i t  is  open to i t  
to announce that  i t  will not so recognize them. 

But a species of armed enemies whose employment in a military capacity 
was not and could not be justified were the so-called " guerillas " of our late 
civil war.66 These were persons acting independently, and generally in bands, 

49 Ch. VIII, a.nte-" The Militia, LC." 
" The armed force of a State comprehends-1. The -4rmy properly so-called, including 

militia; 2. National Guards, Landsturm, and al l  corps which satisfy the following re
quirements-(a) That  of being under the direction of a responsible leader; (b) Tha t  of 
wearing a uniform or a distinctive mark, which lat ter  must be fixed, and capable of being 
recognized a t  a distance; (c)  Tha t  of bearing arms openly." Manual, Laws of War 
8 1,  2. And see to a similar effect, Project, Brussels Confc-rrnce, Art. 9. These provisions 
also recognize, a s  forming " p a r t  of the armed forces of the State," the population of a 
territory not yet occupied by the enemy, who, on his approach, spontaneously take up 
arms to  resist the invading army, "even though, owing to  want  of time, they have not 
organized themselves militarily." 

='See G. 0. 372, Hdqrs. of Army, 1847. After the battle of Cerro Gordo, guerilla war- 
fare became in fact a systematic mode of prosecuting hostilities sanctioned by the Mexican 
government. Compare Halleck, 438. 

6ZAccording to the German view, which apparently did not then recognize the levee 
en masse. See Hall, 402, 447, 450;  Creasy, 476-478, 489;  Edwards, "With the Germans 
in France," ,204-208, 278 ; also Bluntschli f 570, 570 bis. 

63 In  an order of June 17, 1862, Maj. Gen. Hindman, Comdg. Trans-Miss. Dist., 
calls upon "citizens not subject to conscription" to organize into ",independent com
panies of mounted men or infantry, a s  they prefer, arming or equipping themselves." 
Pay and allowances a re  promised, and they a re  " t o  be governed by the same regula
tions a s  other troops." Their purpose is stated to be--" to cut  off Federal pickets, 
scouts, foraging parties and trains, and to. kill pilots and others on gunboats and trans- 
ports." V Reb. Rec., 540. I n  the same year, Col. J. D. Imboden, in publicly announc- 
ing tha t  he is raising a regiment of " partisan rangers," declares-" My purpose i s  to  
wage the most active warfare against our brutal invaders and  their domestic allies; 
to hang about their camp and shoot down every sentinel, picket, courier, and wagon 
driver we can find." Reb. Rec: Comp. Vol., 757, 

WLetter of Geo. W. Randolph, Secretary of State, Confederate States, to Hon. John 
B. Clarke, C. S. Senate, July 16, 1862. And see Act of Confederate Congress of 
Feb. 17, 1864. 

=Called "guerilla-marauders" in the  act  of July 2, 1864, c. 215, and the 105th 
Article of war. They were also styled, in different localities, "bushwhackers," " jay
hawkers," " regulators," kc. Prof. Lieber, (Inst. $ 82, 84,) refers to them a s  "high
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within districts of the enemy's country or on its borders, who engaged in the 
killing, disabling ancl robbing of peaceahle citizens or soldiers, in plunder and 
pillage, and eilen in the sacking of towns, from motives mostly of personal 

'profit or revenge." Not being within the protection of the laws of war, they 
were treated a s  criminals and outlaws, not entitled upon capture to be held a s  
prisoners of war, but liable to be shot, imprisoned, or banished, either sum

marily where their guilt was clear or upon trial and conviction by mili- 
1221 tary commission. Nuinerous instances of trials, for " Violation of the 

laws of war," of offenders of this description, a re  published in the Gen- 
eral Orders of the years 1862 to 1866.=' 

A modern belligerent would certainly be justified in refusing to recognize 
as  legitimate forces a n y  contingent in its enemy's army of uncivilized com
batants who would not be likely to respect the laws of war-such as were the 
Indians employed in our early history." 

-4 complete code would further, in the author's opinion, discountenance the 
employment by one belligerent of any considerable body of mercenaries, sub
jects of a foreign government with which the other belligerent was a t  peace. 

111. WEAPONS AND MEANS OF WARFARE-Project i les ,  &c., not  
approved. The yeapons in legitimate use in n7nr change with the progress of 
inventive science, The list of legitimate weapons has been increased in modern 

times, as  by the mitrailleusz or machine gun, the repeating rifle, the tor- 
1222 pedo and sundry new explosives. An illegitimate weapon of war would 

be one which, in disabling or causing death, inflicted a needless, unusual 
and unreasonable amount of torture or injury and the deliberat? use of such a 
weapon would properly be treated a s  a violation of the laws of war. In the 
Declaration of St. Petersburg of 1868, i t  was agreed by the powers concerned 
" to renounce, in case of war among themselves, the einployment, by their mili- 
tary or naval forces, of any projectile of less weight than 400 grainmes, which 

way ro,bbers o r  pirates " and  "armed prowlers." I n  his  " Guerilla Parties," Miscellx
neous Writings, vol. 2, p. 277, he more fully defines th is  class, distinguishing them from 
partisans, &c. 

6BAs in  the  cases of Olathe, Us., (V Reb. Rec., 7 3 ; )  Shawnee, Ks., (VI Do., 4 ; )  
Shawneetown, IZs., (VII  Do., 3 ;) Lawrence, Ks.. (Do., 43 ;) Charleston, Mo., (VI I I  Do., 
1 ; )  Mayfield, Ky., (Do., 51.)  And see V Do., 46, 50, 67, 7 8 ;  VI Do., 7 5 ;  X I  Do., 469. 

8T Some of t he  more marked of t he  numerous cases of Guerillas, sentenced to  death 
for  homicides or other violence in  t h e  la te  war ,  a r e  found in  G.  0. 135, 267, 382- 
of 1863;  Do. 23, 41, (six cases,) 52, 62, 71 ; G. C. M. 0. 87, 93, 98, 110, (eight cases,) 
153, 198, (Jessie A. Broadway,) 202, 208, 209, 210, 211, 215, 216, 218, 219, (Jourdan 
Moseley,) 246, 260, 276, 302-of 1864;  Do. 51 of 1866;  G. 0. 93, Dept. of t he  Ohio, 
1864, (seven cases ; )  Do. 32. Northern Dept., 1865;  Do. 51, Dept. of t h e  Mo., 1864, 
( John  D. Mulkey ;) Do. 12, Dept. of Tenn., 1865, (Champ Furguson ;) Do. 7, Id., 1866 ; 
Do. 22, Dept. of the  Tenn., 1865; G. C. Sf. 0. 3, Dept. of Ky., 1865, (Jerome Clark 
alias Sue Mundy ;) Do. 4, Id., Do. 24, Id.,  (Tobe Long alias Columbus M. Biassee;! 
Do. 26, 27, Id . ;  Do. 108, Id., (Henry C. Magruder ; )  Do. 11, Id., 1866, (Samuel 0. 
Berry.) 

Among the  principal cases of persons of th is  class capitally sentenced for t h e  seizure, 
burning, or destruction, of steamboats,  buildings, railroad t ra ins  and bridges, telegraph 
lines, Cc., were those of Robt. Louden, (G. 0. 41 of 1864,) Wm. Murphy, (G. C. M. 0. 
107 of 1866,) John  Y. Beall, (G. 0. 14, Dept. of t he  E a s t ;  1865,) Robt. C. Kenncdy, 
(Do. 24, Id.,) T. E. Hogg, (Do. 52, Dept. of t he  Pacific, f 8 6 5 ; )  also cases i n  G. 0. 12, 
15, 19, Dept. of t he  Mississippi, 1862. 

In  this connection may also be noted, t h e  following Orders in which guerilla warfare  
is especially denounced by Department Commanders: G. 0 .  13, Degt. 'of t he  Mo., 1861; 
Do. 30, Id., 1863 ; Do. 13, Dept. of Kans., 1862;  Do. 23, Id., 1864;  Do. 19, Dept. of 
the Cumberland, 1862; Do. 56, Dept. of W. Va., 1865;  Circ., Id., Dec. 9, 1864; G. 0. 
7, Dept. of t h e  South, 1866;  Do. 17, Id., 1867; G. C. M. 0. 90, War  Dept., 1866;  
Do. 28, Dept. of Ky., 1865.
"Compare-as t o  t h e  employment i n  1870, by Napoleon 111, of t he  Turcos-Bluntschli 

5 559 ; Edwards, p. 295. 
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explosive, or is charged with fulminating or inflammable substances." By 
the Manual of the Institute of International Law, i t  is "forbidden to use arms, 
projectiles, or substances, calculated to inflict superfluous suffering or to aggra- 
vate wouncls, particularly projectiles " such a s  a re  discarded by the Declaration 
of St. Peter~burg.~ '  In  the Brussels Conference i t  was proposed to condemn 
specifically the use of "projectiles filled with powdered g l a ~ s . " ~General 
Grant, in his Menloirs," censures the use by the enemy, a t  Vicksburg in  1863, of 
" explosive nzusket balls " as producing " increased suffering without any corre- 
sponding advantage to those using them." The "copper balls" employed by 
the Mexicans opposed to Gen. Taylor's army, which a re  described a s  "very 
poisonous in their effect, especially in that  hot climate,"" were subject to the 
same conclemnation. Woolsey BS writes-"A copper bullet poisoning its wound, 
n detachable lance head, a barbed bayonet, would all  be illegal." 

Use of poison. Any resort to poison a s  a means of taking life or inflicting 
injury upon an enemy must be without sanction. Thus the InstituteBL inhibits 
the use of " poison in any form," and the Brussels Conference" " the use of 
poison or poisoned weapons." The infecting of wells or springs of drinking 

water, or of provisions lilrely to fall  into the enemy's way, and which 
1223 were in fact partaken of by his troops as  intended, would constitute a 

marked violation of the laws of war. A poisoning by the enemy of arti- 
cles of food abandoned by them in evacuating a military post in Arkansas in 
1862, as  a result of which lives were destroyed, is commented upon by Maj. Gen. 
Hallecli in a General Order, a s  a grave instance of unlawful ~ a r f a r e . ~  

Other treacherous or insidious means. So a resort to the employment of 
assassin^,^' or other violent or harmful and secret method which cannot be 

guarded against by ordinary vigilance, is  interdicted by civilized usage." Thus 
i t  would be unlawful to display deceptively the-national colors of the enemy, 
or a flag of truce, or the brassard of the Geneva Convention, or other emblem 
by which the real character and operations of troops or hostile persons would be 
concealed, to the enemy's detriment." So i t  has been held not to be lawful 
to deceive designedly an enemy by being disguised in the uniform of his army ;" 
and soldiers captured, when for a deceitful purpose so disguised, within the 
lines of the opposing forces, are  not entitled to be treated a s  prisoners of war, 
but may be shot without trial,n or if tried be sentenced to death in the 

60 P a r t  11, 9. 
W Sec. I ,  ch. 111, 5 13. S n d  see Bluntschli 1 558. 

Vo1. I ,  p. 338. 
Jenkins, History of the  Mexican War, p. 240. 

83 In t .  Law, p. 213. 
" P a r t  I1  f 8. And see Bluntschli  3 557. 
nL4rt.  13. 
00 " Forty-two 0fficel.s and  men of one of our  regiments were poisoned by eating these 

provisions. One brave officer and several men have died, and  others  have suffered ter
ribly from this  barbaroos act--an act  condemned by every civilized nation, ancient and  
modern." G. 0. 49, Dept. of the  Mo., 1862. 

FT Woolsey, 239;  Halleck, 400;  Dana's note t o  Wheaton 1 343;  Project,  Brussels Con- 
ference, Art.  13 ; Manual,  Laws of War  f 8.
"Vaitel, 361 ; Woolsey 5 127 ; Dana's Wheaton 5 343 ; Halleck, 399; Lieber, Inst.  

W 70. 
"Lieber, Ins t .  B 65 ; Manual, Laws of W a r  B 8 ;  Project,  Brussels Conference, ch. 

111. f 13. And see G. 0. 16, Dept. of t he  Cumberland, 1863. 
Project,  Brussels Conference, Art.  13 ; Manual, Laws of War  1 8. Contra, see Philli- 

more, Commentaries on International Law, vol. 3, p. 155. ,Bluntschli (5  563) would 
sanction th is  ruse if employed before a battle. 

Lieber, Ins t .  1 63, 101 ; Project,  Brussrls Conferencr, .\rt. 1 3 ;  G .  0. 16, Dept. of 
the  Cumberland, 1863; Do. 10, 1)ept. of the  Tenn., 1863. I n  the  la t ter  Order, General 

616156 0 - 44 - 50 
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1224 same manner a s  spies.'= The offence of the spy, heretofore considered," 
is itself a mnrked instance of a prohibited act of this class. 

Secretly enter ing t h e  lines. A simiiar though less aggravated offence 
against the laws of war is that  of officers, soldiers, or agents, of one belligerent 
who come secretly witinin the lines of the other, or within the territory held 
by his forces, for any unauthorized purpose other than that of the spy, as, for 
example, for the purpose of recruiting for their army, obtaining horses or 
supplies for the same, holding unlawful communication, &.,--a class of offences 
of which instances were not unfrequent in the border States during our late 
civil war." 

Ruses de guerre. The rule under consideration does not of course inhibit 
expedients not involving treachery. Thus i t  is permitted to surprise and 
prevail over an enemy by feints of attack, pretended retreats or other move- 
ments, false denlonstrations, fictitious dispatches allowed to be intercepted, and 
the like. " Stratagems," i t  is declared by the Brussels Conference: " and the 
ehployment of means necessary to procure intelligence respecting the enemy 
or the country, a re  considered a s  lawful means." One of such means would be 
the open inspection of a n  enemy's camps, kc., from a 

IV.  TRUCES AND CONVENTIONS. " Military Conventions," prescribes 
the Institute," "made between belligerents during war, such a s  armistices and 
capitulations, must be scrupulously observed and respected." Or, a s  it  is  ex- 
pressed in the Appel of 1877-" Les parlemeiztaires sont i?zvioZable." A gross 
instance of a breach of the laws of war would be the taking advantage of a 
temporary truce between the armies to seize or kill individuals of the enemy 
or  make an attack upon his forces. Of this class was the offence of the Modoc 

Indians, who during a truce and conference between their tribe and our 
1225 army in the course of hostilities in Northern California, in April, 1873, 

took the lives of Brig. Gen. Canby and Rev. E. Thomas, a " peace commis- 
sioner." In  regard to this crime, i t  was observed by the then Attorney Gen- 
eral,-"All the laws and customs of civilized warfare may not be applicable to 
an armed conflict with the Indian tribes upon our Western frontiers, but the 
circunlstances attending the assassinatian of Canby and Thomas are  such a s  to  
make their murder as  much a violation of the laws of savage a s  of civilized 
warfare, and the Indians concerned in i t  fully understood the baseness and 
treachery of their act." 

Capitulation. This is a n  agreement for the surrender of an army, or of a 
fortified place, of which the terms a re  settled by the belligerent commanders. 
In  the Project of the Brussels Conference7' i t  is prescribed that "these condi- 
tions should not be contrary to military honor." That  is  to say, conditions in- 
volving unnecessary disgrace or ignominy should not be insisted upon. Private 

Grant, referring to confederate soldiers thus disguised in our uniforms, announces that 
they "wil l  not be treated as  orga~liaed bodies of the enemy, but will be closely confined 
and held for the action of the War Department." 

72 See cases in G. C. M. 0 .  110, 250, of 1864. 
"Ch. XXV.
" See cases of recruiting by enemies within our lines in violation of the laws of war, 

in G:0. 114, 397, of 1863; G.C. M. 0 .  155, 249, of 1864; Do. 4 of 1866; G.0. 18, 34, 43, 
44, 45, Middle Dept., 1864;  Do. 25, Dept. of the Mo., 1864; Do. 153, 200, Dept. of tke 
Ohio, 1863. 

76Art. 14. 
Compare the case of Worth, referred to in Part I, p. 769, note. 
Manual, Laws of War, 5 5. 

"14  Opins. At. Gen., 249. These Indians were all sentenced to be hung: the sen
tences were executed in the cases of Captain Jack, the chief, and three others, and in the 
two other rases commuted to Imprisonment for life. G. C. M. 0. 32 and 34, of 1873, 

mArt. 46, 



i N D  PRECEDENTS. 

'ence of the spy, heretofore considered," 
.ohibited act of this class. 
iimiinr though less aggravated offence 
!rs, soldiers, or agents, of one belligerent 
the other, or within the territory held 

.pose other than that of the spy, as, for 
g for their army, obtaining horses or 
communication, &.,--a class of offences 

it  in the border States during our late 

consideration does not of course inhibit 
Thus i t  is permitted to surprise  and 
tack, pretended retreats or other move- 
lispatches allowed to be intercepted, and 
by the Brussels Conference? " and the 

ocure intelligence respecting the enemy 
1 means." One of such'means would be 
, kc., from a ba l l~o~z .~"  

IS. " Military Conventions," prescribes 
?nts during war, such as  armistices and 
served and respected." Or, a s  i t  is ex- 
zrlerne?ztaires sont invdolable." A gross 
ar would be the taking advantage of a 
) seize or kill individuals of the enemy 
this class was the offence of the Modoc 
conference between their tribe and our 
in Northern California, in April, 1873, 

7 and Rex-. E. Thomas, a " peace commis- 
'as observed by the then Attorney Gen- 
.ilized warfare may not be applicable to 
es upon ,our Western frontiers, but the 
an of Canby and' Thomas a re  such a s  to 
n of the laws of savage a s  of civilized 
1 i t  fully understood the baseness and 

; for the surrender of an army, or of a 
settled by the belligerent commanders. 

ice" i t  is prescribed that " these condi- 
r honor." That is  to say, conditions in- 
~y should not be insisted upon. Private 

s disguised in our uniforms, announces that 
es of the enemy, but will be closely confined 
ot." 

in our lines in violation of the laws of war, 
249, of 1864 ; Do. 4 of 1866 ; G. 0. 18, 34, 43, 
f the Mo., 1864; Do. 153, 200, Dept. of the 

in Part I, p. 769, note. 

1s were all sentenced to be hung: the sen- 
Tack, the chief, and three others, and in the 

or life. G. C. M. 0. 32 and 34, of 1873. 

1 
i 
I 
1 

I 
i 

I 
I 

i 

-- 

i 

MILITARY JAW AND PRECEDENTS. 787 

eiPects should not be required to be surrendered, and officers are  generally 
allowed to retain their swords. I n  the capitulation between Gens. Grant and 
Lee,of April, 1865, in providing for the surrender of military property, it is 
added-" This will not embrace the side &rms of the officers, nor their private 
horses nor baggage." " 

A capitulation is of course subject to be disapproved and annulled by the 
Government of either commander. Thus the Sherman-Johnston capitulation of 
April, 1865," was repudiated by the Government a t  Washington because of its 
assuming to deal with political issues. 

Armistice. This i s  an agreement, "general or local "4.e. applicable 
1226 to the whole army, or-only to a particular body of troops or  district-for 

the suspension of -military operations in  war. I t s  duration is usually 
fixed; and official notice of i ts  period and other terms is properly given without 
delay to all those whom i t  may concern. During i ts  pendency, neither party-in 
the absence of a special condition authorizing it-may engage in any military 
work, operation, or movement, a t  least upon the immediate theater of w a r ;  or, 
under i ts  cover, execute a retreat." If violated by one of the parties, the other 
is-entitled to terminate it, and its violation by private individuals subjects them 
to punishment under the laws of war and to a liability to indemnify an 
figgrieved party for losses s~srtained.~' 

The offence of violation of a n  armistice may consist in a n  act in contra- 
vention of the terms of the agreement, or in a n  act wholly inconsistent with 
the status of suspension. I n  the Mexican war, (1847,) a violation of the 
laws of war was, a s  claimed by Gen. Scott, committed by Santa Anna, in his 
strengthening the defences of the city 0: Mexico, during an armistice and 
in disregard of one of i ts  expressed conditions.'' 

F lags  of truce, and  their  abuse. Convention or communication between ene- 
mies is usually initiated by flag of truce. The law of nations extends an 
il~violability to a n  authorized person presenting himself with the white flag, 
and this inviolability covers the other persons by w'lom he may properly be 
accompanied-as a flag-carrier, trumpeter or drummer, and guide or inter
preter." While the persons admitted with a flag of truce should, so fa r  a s  
prgcticable, be restricted to such only as  a re  necessary for the purposes of the 
flag, i t  was not unusual in our civil war for considerable numbers of other 
persons-as prisoners of war, refugees, and individuals specially privileged to 
pass the lines-to be forwarded and received under this protection. 

The inviolability of the flag extends also to persons who may bear or accom- 
pany i t  without authority from a proper military superior, provided the 

1227 irregularity of the presentation is  waived by their being admitted within 
the lines-as in  the case of deserters or persons escaping from the 

enemy." 

80 See reference by Bluntschli ( § 699), to the capitulations in the Franco-German War. 
1870-71. Specially favorable terms were granted to the garrison -of Belfort, on account 
of their brave and protracted defence. 

8'See G. 0. 52, Dept. of the South, 1865, publishing Special Field Orders, Mil. Div. of 
the Miss. ; Draper, Hist. Am. Civil War, vol. 3, p. 608. 

82 Bluntschli 5 691. 
Project, Brussels Conference, Art. 52. 
Scott's Autobiography, p. 504. And see Grant's Memoirs, vol. I ,  p. 148. 

"See Project, Brussels Conference, Art. 43, Manual, Laws of War, § 27, 28. 
8e"At Corinth, Miss.," (May, 1862,) "four hundred Germans from a Louisiana regi- 

ment, who had been sent out from the rebel camp on outpost duty, came into the 
National lines in a body with white flags on their guns, and gave themselves up a s  
deserters." Rebellion Record, vol. V, p. 1. Similarly, in January, 1863, three hundred 
"cons~ript  rebel soldiers" came into the federal lines a t  Murfreesboro, Tenn., and 
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eipects should not be required to be surrendered, and officers are  generally 
allowed to retain their swords. I n  the capitulation between Gens. Grant and 
Lee, of April, 1865, in providing for the surrender of military property, it is 
added-" This will not embrace the side arms of the officers, nor their private 
horses nor baggage." 

A capitulation is of course subject to be disapproved and annulled by the 
Government of either commander. Thus the Sherman-Johnston capitulation of 
April, 1865: was repudiated by the Government a t  Washington because of its 
assuming to deal with political issues. 

Armistice. This is an agreement, '' general or local "-4. e. applicable 
1226 to the whole army, or-only to a particular body of troops or  district-for 

the suspension of -military operations in  war. I t s  duration is usually 
e e d ;  and official notice of i ts  period and other terms is properly given without 
delay to all those whom i t  may concern. During its pendency, neithei. party-in 
the absence of a special condition authorizing it-may engage in any military 
work, operation, or movement, a t  least upon the immediate theater of w a r ;  or, 
under its cover, execute a retreat." I f  violated by one of the parties, the other 
is-entitled to terminate it ,  and its violation by private individuals subjects them 
to punishment under the laws of war and to a liability to indemnify an 
aggrieved party for losses ~ustained.8~ 

The offeece of violation of a n  armistice may consist in  a n  act  in contra- 
vention of the terms of the agreement, or in a n  act wholly inconsistent with 
the status of suspension. I n  the Mexican war, (1847,) a violation of the 
laws of war was, a s  claimed by Gen. Scott, committed by Santa Anna, in  his 
strengthening the defences of the city o,f Mexico, during an armistice and 
in disregard of one of i ts  expressed conditions." 

Flags of truce, and  the i r  abuse. Convention or communication between ene- 
mies is usually initiated by flag of truce. The law of nations extends an 
inviolability to an authorized person presenting himself with the white flag, 
and this inviolability covers the other persons by w'lom he may properly he 
accompanied-as a flag-carrier, trumpeter or drummer, and guide or inter
preter?' While the persons admitted with a flag of truce should, so f a r  a s  
prgcticable, be restricted to such only a s  are  necessary for the purposes of the 
flag, i t  was not unusual in our civil war for considerable numbers of other 
persons-as prisoners of war, refugees, and individuals specially privileged to 
pass the lines-to be forwarded and received under this protection. 

The inviolability of the flag extends also to persons who may bear or accom- 
pany i t  without authority from a proper military superior, provided the 

1227 irregularity of the presentation is waived by their being admitted within 
the lines-as in  the case of deserters or persons escaping from the 

enemy." 

80 See reference by Bluntschli ( §  699), to the capitulations in the Franco-German War. 
1870-71. Specially favorable terms were granted to the garrison -of Belfort, on account 
of their brave and protracted defence. 

e l see  G. 0. 52, Dept. of the South, 1865, publishing Special Field Orders, Mil. Div. of 
the Miss. ; Draper. Hist. Am. Civil War, vol. 3, p. 608. 

82 Bluntschli $ 691. 
88 Project, Brussels Conference, Art. 52. 

Scott's Autobiography, p. 604. And see Grant's Memoirs, vol. I ,  p. 148. 
86 See Project, Brussels Conference, Art. 43, Manual, Laws of War, $ 27, 28. 
BB"At Corinth, Miss.," (May, 1862,) "four hundred Germans from a Louisiana re@- 

ment, who had been sent out from the rebel camp on outpost duty, came into the 
National lines in a body with white flags on their guns, and gave themselves up as 
deserters." Rebellion Record, vol. V, p. 1. Similarly, in January, 1863, three hundred 
"cons~ript  rebel soldiers" came into the federal lines a t  Murfreesboro, Tenn., and 
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Admission by flag of trnce is not a r i g k t ;  the bearer of a flag, though duly 
delegated, is not entitled to be permitted to  enter the llnes; nor is the. com- 
mander to whom the flag is  sent "obliged to receive its bearer under all circum- 
stances." H e  may indeed? if he deems it expedient, give previous notice to the 
enemy that he will not receive any flags, or none within a certain designated 
period." SO he may wkrn off a particular flag when exhibited; but, without 
such warning, to fire upon the flag, or offer violence to the bearer, is a violation 
of the laws of war than which none has been more summarily visited upon the 
offender, or has induced more serious consequences. Thus, in Navarino Bay, in  
October, 1827, the firing by a Turkish ship upon an English boat bearing a flag 
of truce, and killing of an officer, brought on-war not having yet been de- 
clarecl-the battle of Navarino, which resulted in the extinction by the allies 
of the Turkish fleet, and the independence of Greece. 

The flag being admitted, the commander may resort to such precautions a s  
may be necessary to prevent the party from taking undue advantage of their 
privilege." A representative of the opposing army thus received is  indeed bound 

to act with strict good faith, and if by any illicit proceeding he abuses the 
1228 confidence of the enemy, his inviolability is  forfeited. A bearer of a flag of 

truce who employs the same for a n  illegitimate purpose, a s  for the purpose 
of observing the enemy's position, numbers, &c. ; or who, having been halted with 
his flag outside the lines, obtains access within them by means of false repr* 
sentations ;or, when admitted within the lines, avails himself of the opportunity 
to nlake secret communications, or to take notes, is liable to be detained and 
held for trial and punishment under the laws of war.* Trials for this class of 
offences have been indeed of rare occurrence in our wars." 

V. PRISONERS O F  WAR. Modern sentiment and usage have induced in 
the practice of war few changes so marked as  that which affects the status of 
prisoners of war. The time has long passed when " no quarter " was the rule 
on the battlefield, or when a prisoner could be put to death by virtue simply of 
his capture. I t  is now recognized that-" Captivity is  neither a punishment 
nor an act of vengeance," but " n~erelg a temporary detention which is devoid 
of all penal character." " Or, a s  Lieber states it?-"-4 prisoner of war is. no 
convict ; h i s  imprisonlnent is  a simple war measure." As it  is concisely expressed 

"voluntarily surrendered themselves, declaring their attachment to the Ullion and 
requesting the privilege of taking the oath of allegiance." Id., vol. VI, p. 41. I n  
August, 1864, General Grant reports from City Point, Va., tha t  the enemy are "now 

. losing from desertions (and other causes) a t  least one regiment per day." In  the  
Annual Report of the Secretary of War for 1865, (page 1252,) i t  is stated that ,  between 
January and May, 1865, there were received, a t  Chattanooga, 2,506 deserters from the 
confederate army, and a t  Nashville 2,751. These deserters usually gained admission by 
some form of flag of truce as  above indicated. 

Manual, Laws of War 5 29. 
a8 Project, Brussels Conference, Art. 44. 
aoProject, Brussels Conference, Art. 4 4 ;  Manual, Laws of War § 30. 
¶"As to the use and abuse of flags of truce, sec Halleck, 674;  Lieber, Inst. $ 111-114; 

G .  0. 16, Dept. of the Cumberland, 1862;  Do. 42, Dept. of the Gulf, 1863;  also a recent 
G. O. ,  No. 43 of 1893, prepared in the'Judge Advocate General's Office, publishing in
structions to be observed in the Dispatch and Reception of Flags of Truce. 

01 See a case in  G. 0. 5, Dept. of W. Va., 1864, in which an officer of the confederate 
army was charged with violating a flag of truce by exhibiting such a flag on the south 
side of the Potomac a t  Harper's Ferry, in February, 1862, and thus inducing the flag 
of truce boat to be sent across the river in charge of a U. S. military employee, whom he 
thereupon caused to be fired upon and killed. The accused was convicted and sentenced 
to be hung. The proceedings, however, were disapproved by the reviewing authority on 
the ground tha t  the personal guilt of the accused was not sufficiently established, and he 
was ordered to " be reported to the Commissary Gcneral of Prisoners a s  a prisoner of war." 

"Manual, 	 Laws of War, Par t  II--" Of Prisoilers of War." 
 
Miscelianeous Writings, vol. 2, p. 293. 
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in the Appel of 1877-" L e  71ut d e  lezcr capi t iui td  n e  do i t  pas Btre d e  les  punir, 
nzazs d e  les  g a ~ d e r . "  

In regard to the custody and disposition of such prisoners the following 
principles and rules may be said to be established. 

1229 1. Persons entitled to  r igh ts  of prisoners of war.* The class of per
sons entitled upon capture to the privileges of prisoners of war comprises 

Inembers of the enemy's armies, embracing both combatants and non-combatants, 
and the wounded and sick taken on the field and in hospital. I t  should comprise 
also civil perscns engaged in military duty or in immediate connection with an 
army, such as  clerks, telegraphists, aeronauts, teamsters, laborers, messengers, 
guides, scouts, and men employed on transports and military railways-the 
class indeed of civilians in the employment and service of the government such 
as  are specified in our 63d Article of War a s  " Persons serving with the armies 
in the field." Camp-followers, including members of soldiers' families, sutlers, 
contractors, newspaper correspondents, and others allowed with the 'army but 
not in the public employment, should, when taken, be treated similarly a s  
prisoners of war, but should be held only so long as  may be necessary. In 
the words of the Inst i t~te ,~-"Persons who follow an army, without forming 
part of it, can only be detained for so long a time a s  may be required by 
military necessity." Of the non-combatants of an army, those composing the 
staff of the hospitals and .ambulances-viz. medical officers, hospital stewards 
and attendants, employed in the care and transport of the wounded and sick, 
with chaplains or priests, are  considered, under the Geneva Convention, a s  en
titled to the benefit of neutrality, while in the exercise of their functi0ns.8~ For 
so long, therefore, they are  not to be disposed of a s  a re  the mass of prisoners 
of war, but are  to be left for the time to the performance of these duties. In 
our late civil war neither medical officers nor chaplains were held a s  prisoners 

of war, but on capture were forthwith "unconditionally" discharged." 
1230 2. Their treatment." A prisoner of war, a s  it  is expressed by 

s4Tbe according by the United States to the forces of the insurrectionary States, 
during the la te  civil war, the right, (with other belligerent rights,) of being held and 
treated as  prisoners of war, upon capture, has  already been referred to. See on this 
subject-Williams v .  Bruffy, 06 U. S., 77; Ford v. Surget, 97 I d ,  594;  Dow v. Johnson, 
100 U. S., 164; Brown v. Riat t ,  1 Dillop, 372; Phillips v.  Hatch, Id., 571 ; U. S. v. 
Wright, 5 Philad., 599. 

ss Manual 1 22. See Lorimer, vol. 2, 65, as  to  " Correspondents of the Press." 
Arts. 11, 111; Manual, Laws of War 1 13,14. 
G.0. 60,90,of 1862;Do. 190 of 1864. 
On this subject note the significant Art. XXIV of the Treaty between the United States 

and Prussia, of 1785,containing regulations in regard to  the treatment of prisoners of war, 
which, Bluntschli. Introduction, p. 38, observes, have since become " allgemeines Reeht." 
This Article provides that-'' to prevent the destruction of prisoners of war by sending 
"them into distant and inclement countries, or by crowding them into close and noxious 
"places, the two contracting parties solemnly pledge themselves to each other, and to the 
"world, t h a t  they will not adopt any such practice; tha t  neither will send the  prisoners 
'"whom they may take from the other into the East-Indies, or any other parts  of Asia or 
"Africa, but tha t  they shall be placed in some parts  of their dominions in Europe or 
"America, in  wholesome situations; tha t  they shall not be confined in dungeons, prison
'< ships, nor prisons, nor be put into irons, nor bound, nor otherwise restrained in the use 
"of their limbs; tha t  the officers shall be enlarged on their paroles within convenient 
"districts, and have comfortable quarters, and the common men be disposed in canton
"ments open and extensive enough for a i r  and exercise, and lodged in barracks as  roomy 
" and good as  are provided by the  party in whose power they are  for their own troops; 
" tha t  the offlcers shall also be daily furnished by the party in whose power they are  with 
" a s  many rations, and of the same articles and quality, a s  are  allowed by them, either in 
"kind or  by commutation, to  officers of equal rank in their own a rmy;  and all others shall 
" be daily furnished by them with such ration a s  they allow to a common soldier in their 
"own service ; the value whereof shall be paid by the other party on a mutual adjustment 
" of accounts for the subsistence of prisoners a t  the close of the war ; tha t  each 
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1s See p o s t "  Enforcement of the Laws of ' 
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Lieber,Bg"is the prisoner of the government, not of the captor." Or-as 
the Institute gives it  "-"Prisoners of war are  a t  the disposal of the enemy 
government, not of the individuals or corps which have captured them." They 
a re  therefore to be treated with humanity and with the consideration befitting 

their public relation.' Even when retaliatory measures may be resorted 
1231 to in regard to them, no disproportionate severity should be practised. As 

prescribed in our Army Regulations '-" Each aha11 be treated with the 
regard due to his rank." The Government is charged with their maintenance, 
which includes food, clothing if necessary, and proper lodging and medical at- 
tendance.' The belligerents may well unite in a n  agreement covering the par- 
ticulars of the maintenance of their prisoners. I n  the absence of such a n  agree- 
ment, they a re  in general to be placed, according to the Brussels Projet,' on the 
same footing a s  regards food and clothing a s  the troops of the Government who 
made them prisoners. The Manual of the Institute prescribes more specifically 
that, '' in' default of agreement between the belligerents on this point, prisoners 
are  given such clothing and rations as  the troops of the capturing State receive 
in time of peace." ' Lieber says, generally,-" Prisoners of war shall be fed 
upon plain and wholesome food whenever practicable." I n  our late civil war it 
was ordered, by the Secretary of War, that  prisoners of war " receive for subsist- 
ence one ration each without regard to rank: and "-it is added-" the wounded 
a re  to be treated with the same care as  the wounded of the Army. Other allow- 
ances to them will depend on conventions with the enemy. * * * The Com- 
missary General of Prisoners," (an officer created and appointed for the purposes 
of the maintenance, care, custody, paroling, &c., of prisoners of war:) "will 

establish regulations for issuing clothing to prisoners." 
1232 If the captor is without the means of subsisting his prisoners, he  

should release them on parole. I n  the early part  of our late war, prison- 
ers were sometimes paroled under such circumstances. Thus in  June, 1862, 
sixteen hundred U. S. soldiers, taken by the enemy a t  the battle of Pittsburg 

"party shall be allowed to  keep a commissary of prisoners, of their own appointment, 
" with every separate cantonment of prisoners in possession of the other,-which commissary 
" shall see the prisoners as  often as  he pleases, shal1 be allowed to  receive and distribute 
" whatever comforts may be sent to them by their friends, and $hall be free to  make his 
" reports in open letters to those who employ him ; but if any officer shall break his parole, 
" o r  any other prisoner shall escape from the limits of his confinement after they shall 
"have been designated to him, such individual offlcer or other prisoner shall forfeit so 

much of the benefit of this article a s  provides for his enlargement on parole or conton- 
'' ment." 

G+ Instructions 1 74. , 
l m  Manual g 61. And see Project, Brussels Conference, Art. 23. 
'As to  the treatment in general of prisoners of war, see Vattel, 353 ;Manning, ch. VIII  : 

Woolsey $ 128 ; Halleck, 430, 437 ; Lieber, Inst. 8 56, 72-80 ; G. 0. 190 of 1864 ; Do. 23, 
Dept. of Kans., 1864: Circ., Office, Corn. Qen. of Prisoners, April 20, 1864; Pars. 1297, 
1298, 1302, 1305, 1309, A,. R. of 1881. 

1 Par. 1297, A. R. of 1881. 
8 Note in this connection the yearly appropriation by Congress--the last i s  t h a t  of Febm- 

ary 12, 1895-for " maintenance and support of the Apache Indian prisoners of war." 
'Art. 27. 

P a r t  I1 8 69. 
6 Inst.  % 76. 
7 The daily army ration a t  this time cohsisted of the following-" One ponnd and a quar

ter of beef, or three-quarters of a pound of pork, eighteen ounces of bread or flour, and a t  
the  ra te  oi' ten pounds of coffee, flfteen pounds of sugar, two quarts  of salt, four quarts of 
vinegar, four ounces of pepper, four pounds of soap, and one pound and a half of candles, 
to every hnndred rations." Sec. 1146, Rev. Sts. 

8 This office was no sinecure ; the number of prisoners captured and held during the war 
by the federal forces being 2 2 7 , 5 7 G a  number since only exceeded by tha t  of the prisoners 
taken by the Germans in the Franco-German war, which amounted. according to Bluntachll, 
( f601),to 11,160 ofacers and  333,886 soldiers. 
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Landing, were received a t  Nashville, Tenn., having been paroled by the Con- 
federate authorities " in consequence of their being unable to feed them."' A 
belligerent should be permitted to maintain, or assist in maintaining his sol- 
diers held a s  prisoners by the enemy, when the latter cannot adequately subsist 
them. I n  1865, by the order of the Secretary of War, " large quantities of pro- 
visions and clothing " were sent, through our Agent of Exchange a t  Fort Monroe, 
to Richmond, to be distributed to the federal soldiers there held a s  prisoners of 
war.'' 

The camp or station a t  which prisoners are  held till exchanged or paroled 
should be a healthful site, and reasonable opportunities for exercise and recrea- 
tion should be afforded therewith.'' I t  is declared by the lnstitutelZ that  
prisoners of war " can be confined in a building only when such confinement is 
indispensable for their safe detention." I n  our civil war, i t  was ordered that- 
" sick and wounded prisoners of war will be collected a t  hospitals designated 
under the instructions of  the Surgeon General for their exclusive use, so f a r  
as  practicable." " 

We have seen that  the status of war justifies no violence against a prisoner of 
war a s  such, and sibjects him to no penal consequence of the mere fact that he 
is a n  enemy. For a commander to disembarrass his army of the presence and 

charge of prisoners of war by taking their iives would be a barbarity which 
1233 would be denounced by 211 civilized nations." Where a captive entitled to 

be treated as  a prisoner of war is  put to death, or where unlawful, unrea- 
sonably harsh, or cruel, treatment of prisoners is prhctised or permitted by one 
belligerent, the other may, a s  fa r  a s  legally perniissible, retaliate; '' and any in- 
dividual officer resorting to or taking part in such act or treatment is guilty of 
a grave violation of the laws of mar, for which, upon capture, he may be made 
criminally answerable?' Two leading examples of such jurisdiction in our late 

V Reb. Rec., 23. 
loAnnual Report of Secretary of War for 1865,p. 1075.
" See Lieber, Inst. 1 75 ; Project, Brussels Conference, Art. 24 ; also Bluntschli 8 601, 

condemning certain treatment of prisoners in our civil war. It may be remarked tha t  
the most authoritative condemnation of the treatment to which the prisoner* of war a t  
Andersonville were subjected in 1864, was tha t  pronounced by the  confederate sur
geons-hs. J. C. Bates, G. G. Roy, A. Thornburg, F. G. Castlen, B. J. Head, G. S. Hop
kins, and G. L.B. Rice. (Trial of Capt. Henry Wirz.) 

*hlanual, P a r t  I1 1 66. 
*Par .  1302, A. R., 1881. 
" In  1 Jour. COW., 404, the Continental Congress denounces the killing of our soldiers, 

when surrendered as  prisoners of mar, by Indians in the service of the British, near 
Rfontreal, in May, 1776, as  a "gross and inhuman violation of the laws of nature and 
nations." A similar crime in the instance of the massacre of American prisoners of war, 
taken a t  the River Raisin, KY., in January, 1813,by the  British forces under Col. Proctor, 
is especially denounced in the Report of the Committee of the Ho. of Reps., dated July 31, 
1813, published in American State  Papers, Military Affairs, vol I,  p. 339. And see 
Brackenridge, Hist. War of 1812, gp. 91-93. On the other hand, Marion's men, of the 
American army in thc Revolutionary war, a re  charged, ( in  common with their opponents,) 
with taking the lives of prisoners of war captured by them, " even contrary to  agreements 
of surrender." Simm's Life of Marlon, 165, (cited by Prof. Lieber in  his " Guerilla 
Parties.") 

It would hardly be supposed tha t  such barbarities could be repeated in our day, and 
they certainly could not be in any civilized warfare. But see the reports of the atro- 
cious treatment of prisoners of war and of non-combatants by the Turks, a s  also, in some 
locaiities, by the  Russian " irregulars," ( a s  Cossacks and bashi-bazouks,) during the  
war of 1877-8-as published by Mackenzie, " Nineteenth Century," p. 409 ;Ollier. " History 
of the  Russo-Turkish War," vol I, p. 34, 35, 419; Norman, (Times Correspondent,) "Ar- 
menia and the Campaign of 1877," p. 190, 407; "The  War Correspondence of the Daily 
News," vol. 2, p. 85-87, 165-166, 191-195, 521--530. 

''See p o s t "  Enforcement of the Laws of War." 
16 Lieber, Inst. S 59. 
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war were the cases of Captain Henry Wirz l' of the confederate army, and his 
employee James W. Duncan? who, on being themselves taken prisoner a t  

1234 the end of the  war, were brought to trial by military con~n~ission, respec
tively a t  Washington in the fall of 1865 and a t  Savannah in March, 1866, 

for cruel treatment and unlawful killing of prisoners of war under their charge 
a t  Andersonville, Georgia, and, on conviction, were senteinced, the one to be hung, 
and the other to imprisonment a t  hard labor for fifteen years. 

Prisoners of war a re  not to be deprived, upon capture or while held as  pris- 
oners, of the private property in their possession, excr9pt such a s  is intended 
for or adapted to military use--as arms, ammunition, or horses." Other per- 
sonal effects are  considered, and remain, their own property.* To deprive 
them, for example, of their proper clothing, or of surh necessary articles as  
their watches, would be illicit and punishable. But  large sums of money, 
"found and captured in their train," cannot, observes Lieber? be claimed 
by them " a s  private property." 

3. Employment. Prisoners of war cannot be required to furnish any in- 
formation in regard to their own government, country,-or army. Nor can 
they be compelled to take any part whatever in the military operations of 
their captor, or to perform labor or service of a nlilitary c l ~ a r a c t e r . ~ ~They 
may however be employed to a reasonable extent, or for  a proper compensation, 
upon other public work: according to Lieber,= " they may be required to work 
for the benefit of the captor's government, according to their rank and condi- 

tion." A more modern declaration on this subject by the Institute" is 
1235 a s  follows-" They may be employed upon public works which have no 

direct relation to the operations carried on in the theatre of war, pro- 
vided that labour be not exhausting in kind or degree, and provided that the 
employn~ent given to them is  neither degrading with reference to their military 
rank if they belong to the army, nor to their official o r  social position if they 
do not so belong." Such prisoners may also be permitted to perform work for  
private employers, the accruing wages to be held or expended for their benefit." 

4. Discipline. Prisoners of war must conform to the laws, regulations and 
orders in force in the enemy's army, or country, and applicable to  them, must 
requite consideration with good faith, not concealing their true names, rank, 

I7 G. C. M. 0. 607 of 1865 ; Ex. Doc., No. 23, Ho. of Reps,  40th Cong, 2d Sess. 
l8 G. C. M. 0. 153 of 1866. In  a thlrd case, tha t  of Major John EI Gee of the same 

army, tried a t  Raleigh, No. Ca., in 1866, by military commission, for violation of the laws 
of war in failing to  take proper care of t h e  federal prisoners of war in his charge a t  
Salisbury, No. Ca., in 1864, and in causing the death of scveral of the  same, the accused 
was acquitted. 

Upon the subject of the treatment of federal soldiers when made prisoners during the 
late war, see, further, the officlal House R e ~ o r t .  No. 5, 40th Cong., 3d Sess., (1869.) 

10 " Prisoners of war will be disalmed and  sent to the rear." (Par .  1296, A. R., 1881.)
''Prisoners' horses will be taken for the Army." (Par. 1297, la . )  

Project, Brussels Conference, Art. 2 3 ;  Manual, Laws of War 5 64. 
¶Inst .  8 72. 
Y Project, B~usse l s  Conference, Art. 26 ; Manual, Laws of War, f? 70. In the annual 

Report of the Secretary of War for 1865, p. 1079, It i s  stated tha t  some eight hundred 
colored troops of the federal army, taken prisoner by the enemy, were put a t  work a s  
laborers upon the fortifications of Mobile, in 1864-an unwarranted dispositlon justify- 
lng retaliation. 

Inst. 1 76. 
24 Manual. P a r t  IL 8 71. And see Project, Brussels Conference, Art. :?5. -11, (p. 

344,) writes tha t  the  expenses of their nlaintenance " may be recouped by their employ- 
ment on work suited to their grade and rlocial positlton, provided tha t  s u c t ~  work has no 
direct relation to  the war." 
"Project, Art. 25 ; Manual 8 72. 
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kc.,= and for insubordinate or contumacious conduct must expect disciplinary 
measures. A prisoner, however, should not be required to undergo confinement 
unless "indispensable for his safe detention; " n  or unless he be made the 
subject of a legitimate retaliation, as  hereafter to be noticed. Escape by a 
prisoner of war is not an offence for which a s  such he is liable to punishment; " 
but a s  his safe-keeping is a first duty on. the part of the captor, an attempt to 
escape may be prevented even by firing upon the prisoner after he has been 
summoned to halt, and in an extreme case the taking of life may be justified. 
But if recaptured, he is  not to be punished a s  for an offence, but " solely in  a 
disciplinary manner," or he may be subjected " t o  a stricter surveillance." If 
he succeed in effecting his escape, and is  subsequently retaken as  a prisoner 
of war, he cannot be punished for the escape, unless indeed he was a t  the time 
under a parole not to escape, " in  which case he may be deprived of his rights 

as  prisoner of war." ?D 

1236 For any material violation indeed of the laws of war committed before 
his capture, a prisoner of war is amenable to trial and punishment after 

capture.ao 
5. Exchange and Parole. The exchange of prisoners of war is usually 

effected by means of a formal written agreement entered into by the opposing 
belligerents termed a Cartel of exchange. This is a convention of a solemn 
characte:, imposing an obligation " for the fulfilln~ent of which the national faith 
is pledged." " In it  are  set forth the conditions upon which exchanges will be 
niade and the times and places of the delivery of prisoners, Cartels usually 
provide--lst, that  prisoners of the same grade shall be exchanged officer for 
officer and man for man ; &d, that officers of the higher ranks may be exchanged 
for a certain number of individuals of a lower rank, according to a stated scale 
of equivalents." Thus in the cartel of exchange entered into between the 
United States and the Confecleratc States in July, 1862: i t  was stipulated that  
a General Commanding or an Admiral should be exchanged for an officer of 
equal rank, " or for sixty privates or common seamen; " and so on through the 
lesser grades, a Captain, for example, being declared exchangeable for an 
equivalent of six privates, a Lieutenant for four, and a non-commissioned officer 
for two. I t  was further stipulated that " i f  citizens held by either party, on 
charges, are  exchanged, it  phall only be for citizens," adding-" captured sutlers, 

% I t  was ordered, during the late war, in  regard to prisoners of mar, that-" any one 
who intentionally misstates his rank forfeits the benefit of his parole and is liable to  
punishment." G .  0. 49 of 1863. 

n MPnual, Laws of War 5 60 ; Project, Brussels Conference, Art. 24. The Confeder- 
a te  general and raider, John Morgan, was, upo'l capture, November l s t ,  1863, confined, 
wlth officers of his command, in the penitentiary a t  Columbus, Ohio. I-le escaped with 
six of his officers, Nov. 27th. VIII Reb. Rec., 1 ,  16. 

U "  I t  is the duty of a prisoner to  escape if able to do so." G. 0.- 207 of 1863. And 
see Bluntschli 5 602. 

20 Manual, Laws of War, 5 6 8 ;  Project, Brussels Conference, Art. 2 8 ;  Bluntschli 1 609, 
611, Lieber's Inst., 77, 78. 

""A pri%oner of war remains answerable for his crimes against the captor's army or  
people, committed before he was captured, and for which he has not been punished by 
his own authmlties." Lieber, Inst. 8 59. And see Do., Miscel. Writings, vol. 2, p. 
294, 297. 

31 U. S. v.  Wright, 5 Philad., 599. 
'2 See par. 1316, A. R. of 1881. 
3Vt is remarked by Manning, Commentaries on the Law of Nations, p. 163-4, tha t  all 

cartels "coincide in the principle of exchanging according to grade, with the single excep- 
tion that, in 1793, the French Convention decreed tha t  they would only exchange prisoners 
on the condition of exchanging man for man without any distinction as to grade." 

~4Published in G. 0. 142 of Sept. 25, 1862. 



MILITARY LAW . 

the approval of the government, which 
by agreement on the subject, may refu 
accorded." Thus the paroles allowed t 
and German officers of his command, v 
countries In Europe, were a t  one time fi 
be re~alled.'~ 

Paroles tendered or taken without a 
titled to be respected, and the permitti] 
punishable offence. I n  the G. 0. of 18( 
regard to paroles established by the corn 

"The pledging of any unauthori2 
1239 punishable under the common la, 

year," it  is further declared, b 
allowed by "others than commanders 
of General Orders and the stipulation: 
They a re .  not regarded by the enemy, I 

of the United States. Any officer or 
returned to duty without exchange a1 
obedience of orders." 

Where a parole has been duly pledgt 
lously observed by the prisoner," and hi; 
require nor accept from him any servi 
laid down by Lieber that a breach of 
less punishable) " with death when the 
again." Later codes express the law i 
prisoners liberated on parole and aftt 
same war against the paroling belliger 
prisoners of war, unless "-it is addl 
prisoners exchanged unconditionally unc 
quently to their liberation." '' The off1 

comparatively rare one during ou 
1240 war with Mexico that offenders 

by General Scott, and the signing 
panied by the taking of a religious oath 

A parole i s  given by an officer " only w 
own government. If the engagement which I 
he is bound to return and surrender himself ; 

Secret Journals of' Congress, vol. 1, p. 2 
NO. 49. 

a NO. 207. 
'"In U. S. v. Wright, 5 Philad., 599, it w 

prisoner of war though a minor; that the fa 
discharged from military custody before h 
Brightly, 276. 
* Inst. D 124. 
'Manual, Laws of War 5 78. And see Pro 
" See cases in G. C. M. 0. 110 of 1864 ; G. 

p~isoners sentenced to death, and shot accor 
ing service to the enemy ;) Do. 6, Mlddle M 
V Reb. Rec., 57. In S. 0. 231, Dept. of the 
is "revoked"  on account of his having cond 

Among the prisoners talten a t  Chattanoog: 
paroled on the capture of Vicksburg. Upon i 
Department, whether he should proceed aga 
to the usages of war, this course was not 
"manifestly unjust to execute soldiers who 
break their parole." VIII Reb. Rec., 16. 

QEx.  Doc. No. 56, 1st Ses. H. R., 30th Co 
were tried and sentenced to death for this on 

794 MILITARY LAW AND PRECEDENTS. 

teamsters, and all civilians in the actual service of either party, to be exchanged 
for persons in similar positions." 

The modern 1 3 ~  Of mar contemplates that  the exchange and discharge 
1237 of prisoners of war shall ensue reasonably promptly upon capture.% A 

cartel may provide for a n  immediate or absolute discharge, or a dis
charge on parole. The parole in its simplest form is  a pledge to the effect that 
the prisoner will not bear arms against the government or armies of his captor 
during the pending war unless sooner duly exchanged. H e  may in general, in 
the absence of specific stipulation to the contrary, legally perform "internal 
service such as  recruiting or drilling recruits," garrisoning posts not on the 
theatre of war, and-as i t  is  declared in a General Order issued during the 
last war with Great Britain-" guarding stores and provisions of war in the 
interior," and "paying the troops and making purchases on account of the 
United States."" I t  is preferable that the cartel should indicate specifically 
what service may or not be performed by the prisoner under parole. Thus in 
the official cartel of 1862, above cited, it was prescribed a s  follows-"Art 4. All 
prisoners of war to be discharged on parole in ten days after their capture. 
* * * Those paroled shall not be permitted to take up arms again, nor to 
serve a's military police or constabulary force in any fort, garrison, or field 
work held by either of the respective parties, nor as  guards of prisons, depbts 
or stores, nor to discharge any duty usually performed by soldiers, until ex
changed under the provisions of this cartel." And i t  is recapitulated-"The 
parole forbids the performance of field, garrison: police or guard, or constabu- 
lary duty." Under this cartel i t  was held by the Attorney General that the 
United States government would not be authorized to employ paroled prisoners 
in  repelling a n  invasion or suppressing an outbreak of hostile Indians." 

In the capitulation agreed upon between Gens. Grant and Lee, of April 9, 
1865, it was stipulated that  each officer should give a parole under oath, for 
himself, (and also for the men under his command, when a commanding officer,) 
that he (and they) would not thereafter serve in the armies of the Confederate 

States or in any military capacity whatever against the United States of 
1238 America, or render aid to the enemies of the latter, until exchanged ; and 

that prisoners, on being paroled, should be a t  liberty to return to their 
homes. It was held by the Attorney General that  this meant homes in the 
insurrectionary States, and that paroled prisoners could not legally return to  
homes in any loyal States, or publicly appear in their uniform therein, pending 
the war." 

No military person other than a commissioned officer can regularly give a 
parole: where the paroles of enlisted men are to be given they should be 
rendered by their commanding officer, for them." Paroles should be specific: 
indiscriminate or wholesale paroling, as  of troops on the battle field, or of a 
detachment in mass, is unauthorized?* Paroles must also be voluntary; they 
cannot be compelled: on the other hand, a prisoner cannot claim, a s  a right, to 
be admitted to paro1e.O And the engagement of a parole is always subject to 

See post-Art. 4 of the Cartel of 1862. 
 
88 Lieber, Inst, 5 130. See Hall, International Law, 346. 
 
"G. O., Feb. 14, 1814. And see Do. 13, Dept. of the Mo., 1861. 
 

10 Opins., 357. A paroled prisoner cannot exercise a belligerent right, and therefore 
- cannot assume to make a capture of property, though the same be per ae legally a mbject 

of capture. Beck v .  Ingram, 1 Fush, 355. 
"11 Opins., 204. The cessation of war and return of peace duly announced releases a 

paroled prisoner from his parole and from the military jurisdiction-see 12 Id., 120, 382; 
Lieber, " Status of Rebel Prisoners of War," Miscellaneous Writings, vol. 2, p. 293. 

40 G. 0 .  49 of 1863. 
Lieber, Inst. 5 128 ; G.0 .  49 of 1863. 

42Project, Brussels Conference, Art. 32 ;Manual, Laws of War g 77. 0. 0. 40 of 1868. 
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the approval of the government, which, if i t  has not already committed itself 
by agreement on the subject, may refuse to ratify and withdraw the privilege 
accorded." Thus the paroles allowed to b; given by Burgoyne and the British 
and German officers of his command, which permitted them to return to their 
countries in Europe, were a t  one time disapproved by Congl'ess and required to 
be recalled." 

Paroles tendered or taken without authority a re  of no validity and not en- 
titled to be respected, and the permitting of or subscribing to such paroles is a 
punishable offence. In  the G. 0.of 1863T already cited, containing " Rules in 
regard to paroles established by the common law and usages of war," it  is  said- 

"The pledging of any unauthorized military parole is  a military offence 
1239 punishable under the common law of war." In  a later Order of the same 

year," it  is  further declared, by the Secretary of War, that paroles 
allowed by " others than commanders of opposing armies " are " in violation 
of General Orders and the stipulations of the cartel, and are  null ang void. 
They are .not  regarded by the enemy, and will not be respected in the armies 
of the United States. Any officer or soldier who gives such parole will be 
returned to duty without exchange and moreover will be punished for dis- 
obedience of orders." 

Where a parole has been duly pledged, its terms must of course be scrupu- 
lously observed by the prisoner," and his government, on its part, must " neither 
require nor accept from him any service inconSistent with the pledge." I t  is 
laid down by Lieber that a breach of parole " i s  punished " (meaning doubt- 
less punishable) " with death when the person breaking the parole is captured 
again." Later codes express the law in a milder form. They prescribe that  
prisoners liberated on parole and afterwards retaken carrying arms in the 
same war against the paroling belligerent "may be deprived of the rights of 
prisoners of war, unless "-it is added-"they have been included among 
prisoners exchanged unconditionally under a cartel of exchange negotiated s i~b-  
quently to their liberation." '' The offence of breach of parole, which was a 

comparatively rare one during our civil war: was so frequent during the 
1240 war with Mexico that offenders were publicly threatened w.ith hanging 

by General Scott, and the signing of the parole was required to be accom- 
panied by the taking of a re1igi:us oath." 

48.4  parole is given by an officer "only with the stipulated or implied consent of his 
own government. If the engagement which he makes is not approved by his government, 
he is bound to return and surrepder himself a s  a prisoner of war." G. 0. 49 of 1863. 

U Secret Journals of  Congress, vol. 1, p. 216. 
45 No. 49. 

No. 207. 
47111 U. S. v. Wright, 5 Philad., 599, i t  was held tha t  his parole was binding upon a 

prisoner of war though a minor; tha t  the fact of his minority did not entitle him to  be 
discharged from military custody before his exchange. And see Lockington's Case, 
Brightly, 276. 
a Inst. 5 124. 

Manual, Laws of War 8 78. And see Project, Brussels Conference, Art. 33. 
M See cases in  G. C. M. 0. 110 of 1864; G. 0. 36, Dept. of the Gulf, 1862, (case of six 

p.risoners sentenced to  death, and shot accordingly, far violating their parole by render- 
ing service to  the enemy ;) Do. 6, Middle Mil. Dept., 1865 : Do. 71, Dept. of La., 1865 ; 
V Reb. Rec., 57. I n  S. 0. 231, Dept. of the  Gulf, 1862, the  parole of a prisoner of war 
i s  " revoked " on account of his having conducted a hostile newspaper. 

Among. the ~ r i s o n e r s  taken a t  Chattanooga were found a large number who had been 
paroled on the-capture of Vicksburg. upon-inquiry, addressed by Gen. Grant to  the War 
Department, whether he should proceed against them by ordering them shot according 
to the usages of war, this course was not approved on the ground tha t  i t  would be 
"manifestly unjust to execute soldiers who had been reiuired by their government to  
break their parole." VIII Reb. Rec., 16. 

61 Ex. Doc. No. 56, 1s t  Ses. H. R., 30th Cong.; Halleck, 438. Several Mexican o5cers  
were tried and sentenced to  death for this offence. See 1 4  Opins. At. Gen., 261. 
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In te rn ing  by a neutral.  In  connection with the subject of Prisoners of 
War may well be noticed the usage a s  to the "interning " of troops who have 
avoided being made prisoners by an enemy, by taking refuge within the terri- 
tory of a neutral power. " I t  is  universally admitted," declares the Institute 
of International Law,* " tha t  a neutral State cannot lend assistance to bel- 
ligerents, and espe@ially cannot allow them to make use of its territory without 
compromising its neutrality. Humanity, on the other hand, demands that a 
neutral State shall not be obliged to repel persons who beg refuge from death 
or captivity." Hence, when bodies of troops or individuals of the armies of a 
belligerent are  driven or escape within the boundaries of a neutral neighbor- 
as  in the case of Bourbaki's army entering Switzerland, and the contingents 
that crossed into Belgium after the battles on the Meuse, in  the late Franco- 
Prussian war-such neutral does not and cannot make them prisoners, but 
interns them, i. e. takes charge of and holds them, with' their arms and other 
materiel of war a t  some appointed station within i ts  limits. At this station, 
which is  usually one as  distant as  practicable from the theatre of the war, the 
neutral, in the absence of any special convention regulating the matter, main- 
tains the interned troops, and, if necessary, clothes them, and renders them 
such medical or other aid as  humanity may require-for all which it  is  repaid 
by their government a t  the conclusion of the hostilities. Officers of an interned 
force may, in the discretion of the interning State, be paroled on the condition 
of their not leaving the neutral domain without special authorization. From 
the restraint of internment are  excepted sick and wounded persons of a bel
ligerent army, desired to be moved across neutral territory. Of these the 
transport is permitted provided they are  accompanied only by persons of the 
hospital staff, and that  no materiel of war, (except such as  is  required for their 

actual use,) is  conveyed with them." 
1241 We have had as  yet no instances of the interning by a neutral of our 

troops in any of our wars, or of the interning by our own government of 
troops of warring neighbors. 

VI. ENFORCEMENT OF THE LAWS OF WAR. In  the event of vio- 
lations of any of the laws of war  above set forth, the offenders, a s  a matter both 
of justice and policy, should be brought to punishment if they can be reached. 
As i t  is expressed in the Manual of the Ins t i t~ te ,~-"  when infractions of the 
foregoing rules take place, the guilty persons should be punished, after trial, by 
the belligerent within whose power they are." Offenders of this class have, 
with us, been brought to trial by MILITARY COMMISSION, and punished with death 
or imprisonment. 

Where the offender cannot be reached, or where, being a member of the army 
or subject of the government of the enemy, the latter refuses or neglects to  
bring him to trial, the only remedy of the belligerent against which, or against 
a citizen or citizens of which, the infraction of law has been injuriously com- 
mitted, i s  by retaliation or reprisal. . 

Retaliation. Thus the unwarranted treatment of prisoners of war by a n  
enemy may be retaliated by similar treatment of the prisoners taken from him 
or by the specially holding of them for such treatment.g As where, in our Revo- 
lutionary War, in 1776, when the British proposed to treat Maj. Gen. Charles 
Lee, on his being taken prisoner, a s  a deserter from their army, Congress caused 
a Lieut. Col. of that army, and five Hessian field officers, prisoners of war in our 

"Manual, Part 11, (IV.) 
*Project, Brussels Conference, Arts. 53-56; Manual, Laws of War, 5 79-83. 

Part III-Penal Sanction. 
'6 "A11 prisoners of war are liable to the infliction of retnliatory measures.'' Lieber. 

Inst. B 59. 



1ND PRECEDENTS. 

?ction with the subject of Prisoners of 
to the "interning " of troops who have 

kemy, by taking refuge within the terri- 
?rsally admitted," declares the Institute 
a1 State cannot lend assistance to bel- 
oem to make use of its territory without 
:y, on the other hand, demands that a 
?pel persons who beg refuge from death 
troops or individuals of the armies of a 
the boundaries of a neutral neighbor- 

:eriug Switzerland, and the contingents 
.ttles on the Meuse, in the late Franco- 
and cannot make them prisoners, but 
holds them, with their arms and other 
tion within i ts  limits. At this station, 
ticable from the theatre of the war, the 
convention regulating the matter, main- 
?ssary, clothes them, and renders them 
may require-for all which i t  is repaid 
f the hostilities. Officers of an interned 
ruing State, be paroled on the condition 
n without special authorization. From 
ed sick and wounded persons of a bel- 
icross neutral territory. Of these the 
re  accompanied only by persons of the 
,ar, (except such a s  is required for their 
?m.= 
*es of the interning by a neutral of our 
the interning by our own government of 

,AWS OF WAR. I n  the event of vio- 
set forth, the offenders, a s  a matter both 
t to punishment if they can be reached. 
e In~t i tute ,~-"  when infractions of the 
rsons should be punished, after trial, by 
ey are." Offenders of this class have, 
:Y COMMISSION, and punished with death 

, or where, being a member of the army 
nemy, the latter refuses or neglects to  
he belligerent against which, or against 
lction of law has been injuriously com- 

1 treatment of prisoners of war by a n  
ltment of the prisoners taken from him 
~ c h  treatment." As where, in our Revo- 
sh proposed to treat Maj.' Gen. Charles 
serter from their army, Congress caused 
ian field officers, prisoners of war in our 

5 ; Manual, Laws of War, 5 79-83. 

infliction of retaliatory measures." Lieber. 

MILITARY LAW AND PRECEDENTS. 797 

hands, to be placed in close confinement, to await the action taken in the case 
of Gen. Lee. So, in 1782, Captain Asgill of the British army was selected by lot, 
as  a subject for retaliation for the unlawful killing of Captain Huddy of our 
army when a prisoner of war in the hands of the enemy. In  1813, forty-six 
English prisoners of war in our hands were placed in close confinement to abide 
the result in the case of the same number of Americans similarly confined by the 
British, a portion of whom had been sent to England for trial as  alleged British 

subjects and deserters from the British army. i n  our recent Civil War, 
1242 instances of similar retaliation or threatened retaliation were not unfre- 

quent." In  July, 1853, for example, a striking order was made by Presi- 
dent Lincoln a s  follows-" I t  is therefore," (after reciting the facts inducing 
this action,) "ordered that  for every soldier of the United States killed in viola- 
tion of the laws of war, a rebel soldier shall be executed; and for every one 
enslaved by the enemy or sold into slavery," (referring to colored troops of our 
army,) " a rebel soldier shall be placed a t  hard labor on the public works, and 
continued a t  such labor until the other shall be released and receive the treat- 
ment due to a prisoner of war.G1 

A form of indirect retaliation has sometimes been practiced by the seizing of 
subjects of the enellly a s  hostages, and holding them in confinement till in- 
demnity is furnished for wrong done, or till offenders are surrendered for trial, 
kc." Thus, in November, 1863, in view of the frequency of raids by the enemy's 
c a v a l r ~  upon districts occupied in part by Unionists, and where there were no 
federal troops, there was issued by Maj. Gen. Grant, then commanding the 
Division of the Mississippi, an order in which occurs the following-" For every 
act  of violence to the person of an unarmed Union citizen a secessionist will be 
arrested and held a s  a 7~ostage for the delivery of the offender." '' By an 
order of Gen. Sullivan, cornmanding a t  Harper's Ferry, of January, 1864, i t  
was directed that, upon the conscripting into the confederate army of any 
inhabitant of Berkeley, Jefferson, Clarke, or Loudoun County, Virginia, " the 
r!earest and most prominent secessionist should be arrested and imprisoned, 

and held until the return of such conscript." BO 

1243 Retaliation may also be resorted to for other illegitimate acts, such as  
the seizure and imprisonment of peaceable citizens, or the appropriation 

or destruction of their pro pert^.^' I t  is a right, however, which will not justify 

See instances in I11 Reb. Rec., 7 4 ;  V Id., 5 2 ;  VI Id., 2 4 ;  VII  Id., 24, 2 5 :  VII I  Id., 
22. I n  June, 1864, five general officers and forty-five field officers of t he  U. S. army, 
prisoners of war  i n  the  hands of t h e  enemy, were brought t o  Charleston, So. Ca., then 
under bombardment by t h e  U. S. forces, and  quartered in  t he  pa r t  of t h e  city most ex
posed to t he  fire of their artillery. Maj. Gen. Foster,  comdg. t he  besieging army, pro- 
tested against t he  measure a s  one "unknown to  honorable warfare." See the  corre
spondence in X I  Reb. Rec.. 591-2. 

S7G.0. 252, W a r  Dept., 1863. 
68 See Hallecl-, 673. 
GOG.0. 4, Mil. Div. Miss., 1863. And see an  instance of similar action by Gen Mit'chell, 

comdg. a t  Nashville, February, 1863, (VI  Reh. Rec., 47 ;) also by Gov. Bramlette of 
Kentucky, January,  1864, (VI I I  Id., 328.) 

MSn early instance, (May, 1861,) i s  noted in  t he  Rebellion Record, (701. I, p. 79,) of 
the  stopping of a t r a in  on the  Orange and Alexandria Railroad, and  holding the  pas
sengers a s  "hostages for t he  fa i r  t rea tment  of loyal citizens" who might fall  in to  the  
enemy's hands. 

See cases i n  V Reb. Rec., 23. 26, 56, 62 ; V I I  Id., 50, 481 ; VII I  Id., 39. 
A peculiar instance which may here be cited i s  t h a t  which appears  from S. 0. 54, of 

Gen. Rousseau, comdg. in Alabama, of Aug. 8, 1862. On account of t he  killing of loyal 
citizens by lawless persons firing in to  railway trains, i t  is here ordered-" t h a t  t h e  
preachers and  leading men of t he  churches, (not  exceeding twelve i n  number,) i n  and  
about Huntsville, who have been act ing secessionists, be arrested and kept in custody, 
and tha t  one of them be detailed each day and  placed on b a r d  the  t ra in  on the  road 
running by way of Athens and  taken to  Elk River and  back, a n d  t h a t  a like detail  be 
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hands, to be placed in close confinement, to await the action taken in the case 
of Gen. Lee. So, in 1782, Captain Asgill of the British army was selected by lot, 
as  a subject for retaliation for the unlawful killing of Captain Huddy of our 
army when a prisoner of war in the hands of the enemy. In  1813, forty-six 
English prisoners of war in our hands were placed in close confinement to abide 
the result in the case of the same number of Americans similarly confined by the 
British, a portion of whom had been sent to England for trial a s  alleged British 

subjects and deserters froin the British army. I n  our recent Civil War, 
1242 instances of similar retaliation or threatened retaliation were not unfre- 

quent.'' In  July, 1863, for example, a striking order was made by Presi- 
dent Lincoln as  follows-" I t  is therefore," (after reciting the facts inducing 
this action,) " ordered that for every soldier of the United States killed in viola- 
tion of the laws of war, a rebel soldier shall be executed; and for every one 
enslaved by the enemy or sold into slavery," (referring to colored Iroops of our 
army,) " a rebel soldier shall be placed a t  hard labor on the public works, and 
continued a t  such labor until the other shall be released and receive the treat- 
ment due to a prisoner of war?' 

A form of indirect retaliation has sometimes been practiced by the seizing of 
subjects of the enemy a s  hostages, and holding them in confinement till in- 
demnity is furnished for wrong done, or till offendqs are surrendered for trial, 
&c.'' Thus, in November, 1863, in view of the frequency of raids by the enemy's 
cavalry upon districts occupied in part by Unionists, and where there mere no 
federal troops, there was issued by Maj. Gen. Grant, then commanding the 
Division of the Mississippi, an order in which occurs the following-" For every 
act of violence to the person of an unarmed Union citizen a secessionist will be 
arrested and held a s  a hostage for the delivery of the offender." 69 By an 
order of Gen. Sullivan, commanding a t  Harper's Ferry, of January, 1864, i t  
was directed that, upon the conscripting into the confederate army of any 
inhabitant of Berkeley, Jefferson, Clarke, or Loudoun County, Virginia, " the 
nearest and most prominent secessionist should be arrested and imprisoned, 

and held until the return of such conscript." " 
1243 Retaliation may also be resorted to for other illegitimate acts, such a s  

the seizure arid imprisonment of peaceable citizens, or the appropriation 
or destruction-of thejr property?' I t  is  a right, however, which will not justify 

68 See instances in I11 Reb. Rec., 74 ; V Id., 52 ; VI Id., 24 ; VII Id., 24, 25 ; VIII Id., 
22. In  June, 1864, five general officers and forty-five field officers of the U. S. army, 
prisoners of war in the hands of the enemy, were brought to  Charleston, So. Ca., then 
under bombardment by the U. S. forces, and quartered in the part  of t h e  city most ex
posed to the fire of their artillery. Maj. Gen. Foster, comdg. the besieging army, pro- 
tested against the measure as  one "unknown to honorable warfare." See the corre
spondellce In XI  Reb. Rec.. 591-2. 

67 G. 0. 252, War Dept., 1863. 
68 See Halleck, 673. 
68 G. 0. 4, Mil. Div. Miss., 1863. And see an instance of similar action by Gen Mitchell, 

comdg. a t  Nashville, February, 1863, (VI Reb. Rec., 47 ;) also by Gov. Bramlette of 
Kentucky, January, 1864, (VIII  Id., 328.) 

"An early instance, (May, 1861,) is noted in the Rebellion Record, (vol. I,  p. 79,) of 
the stopping of a train on the Orange and Alexandria Railroad, and holding the pas
sengers as  " hostages for the fair treatment of loyal citizens" who might fall into the 
enemy's hands. 

el See cases in V Reb. Rec., 23, 26, 56, 62 ; VII  Id., 50, 481 ; VIII  Id., 39. 
A peculiar instance which may here be cited is tha t  which appears from S. 0. 54, of 

Gen. Rousseau, comdg. in Alabama, of Aug. 8, 1862. On account of the killing of loyal 
citizens by lawless persons firing into railway trains, i t  is here ordered-" tha t  the 
preachers and leading men of the churches, (not exceeding twelve in number,) in  and 
about Huntsville, who have been acting secessionists, be arrested and kept in custody, 
and tha t  one of them be detailed each day and placed on board the train on the road 
running by way of Athens and taken to Elk River and back, and tha t  a like detail be 
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a resort to means or  measures repudiated by civilized warfare." Thus 
1244 cruelty, inhumanity, or gross and unjustifiable injury, practised or  done 

by one belligerent, will not warrant a similar proceeding, by way of 
retaliation, on the part of the other. 

Reprisal. This further method, above specified, consists in  the taking pos- 
session of property of the enemy or of his subjects, to be held a s  indemnity for 
injury inflicted in violation of the laws of war, or a s  security till z pecuniary 
indemnity be duly rendered:' The modern codes and writers upon international 
law agree that reprisals, especially where involving the seizure of private prop- 
erty, a r e  not to be resorted to except in extreme and exceptional cases and can 
only be justified by necessity." In  the Manual of the Institute '' i t  is observed- 
" In  the grave cases in which reprisals become an imperative necessity, their 
nature and scope must never exceed Bhe measure of the infraction of the laws 
of war committed by the enemy. They can only be made with the authorization 
of the Commander-in-chief. They must in  all cases be consistent with the rules 
of humanity and morality." 

We have had little occasion to resort to reprisals a s  such in our wars. Some 
indeed of the contributions or assessments enforced during the late war, a s  
instanced under the next were rather of the nature of reprisal than of 
contribution proper. 

IV. 	THE STATUS OF MILITARY GOVERNMENT AND T H E  LAWS OF 
WAR THERETO PERTAINING. 

We have considered the laws and usages of war which govern the warfare 
of armies when engaged in active operations against a n  enemy in the field. We 
now come to those which pertain to the powers and duties of a belligerent a s  a 
governor, when, with the exercise of military authority, may be coupled a func- 
tion of civil administration. 

made and taken to Stevenson and back." An even stricter order of the German military 
authorities, in  1870, required tha t  railway trains  on the Chemin de fer de 1'Est should 
be accompanied by " well-known and respected " inhabitants of the towns en route, 
who should be "placed upon the engine," and held as  " hostages" to  ensure the t rains  
from attack or interruption, by francs-tireurs, Cc. This order has been severely criticized, 
(see, for example, Bluntschll 5 600,) but was certainly not without some justification. 

See Halleck, 444-5; G. 0. 20, Dept. of Va., 1861; Do. 49, Dept. of the Mo., 1862. 
It may here be noted that, in  the opinion of the author, the soundest, under the law 

of war, of the grounds advanced for the trial and sentence of the so-called "Emperor"  
Maximilian of Mexico, was his decree of Oct. 3, 1865, to  the effect tha t  all Juarists, C. e. 
supporters of'the existing republican government, taken with arms in their hands should 
be treated as  bandits. (See D'Hericault, " Maximilien et  Le Menique," pp. 310, 335-6.) 
His own treatment, therefore, by the government of Juarez, when, after the departure 
of the French army, it came into power, was but a form of retaliation. It may be 
added that ,  upon the captyre of Maximilian with his generals Miramon and Mejia, the  
U. S. Government made some attempt to  induce their being treated as  prisoners of war. 
I t s  dispatch on the subject, (Mr. Seward, Sec. of State, to  L. D. Campbell, Minister, 
April 6, 1867,) was, however, never actually presented. 

I n  connection with the subject of retaliation, the student may be 'referred to G. 0. 54, 
69, 60, 111, A. & I. G. O., Richmond, 1862, in which the Government of the Confederate 
States authorized and directed retaliatory proceedings on account of action taken by cer- 
tain federal commanders in the late war ; also Joint Resolution of the Confederate States 
Congress, " o n  the subject of retaliation," of May 1, 1863, incited mainly by the Procla- 
mations of the President of the Unlted States, in reference to  the emancipation of the 
slaves, of Sept. 22, 1862, and Jan. 1,1863. 

Other forms of reprisal, a t  international law, are  enumerated by Bluntschli 5 500. 
a Project, Brussels Conference, General Principles, V ; Id., Sec. I V ;  Woolsey 5 118 ; 

Hall, 352. 
a P a r t  I11 5 86. And see Project, Brussels Conference, Sec. I V  8 69-71. 

MILITABY GOVEPRNMHINT--" Exaction of Contributions," post. 
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in which the Government of the  Confederate 
oceedings on account of action taken by cer- 
;o Joint Resolution of the Confederate States 
i May 1, 1863, incited mainly by the Procla- 
tes, in  reference to the emancipation of the 

law, are  enumerated by Bluntschli 5 500. 
'rinciples, V ;  Id., Sec. IV ; Woolsey 5 118 ; 

Conference, Sec. IV $ 69-71. 
ontributions," post. 

MILITARY LAW AND PRECEDENTS. 799 

1245 MILITARY GOVERNMENT DEFINED-DISTINGUISHED FROM 
MARTIAL LAW. By n~il i tary  governnre~zt is meant that  dominion 

exercised in war by a belligerent power over territory of the enemy invaded 
and occupied by him and over the inhabitants thereof. By most writers, prior 
to t6e appearance of the dissenting opinion of Chase, C. J., in Ex parte Plilligan:' 
this species of government was designated in general terms as  "martial law," 
and thus was confused with or not properly distinguished from the nzartial law 
p?-oper" exerted nt llnine under c i rc~~n~s tances  of emergency, and yet to be con- 
sidered. In  the case referred to, the Chief Justice describes Military Govern- 
ment as  a form of " nlilitary jurisdiction to be exercised by the military com
mander under the direction of the Presicient, in time of foreign war without the 
boundaries of the United States, or in time of rebellion and civil war within 
states and districts occupied by rebels treated a s  belligerents." Martial Law, 
0.n the other hand, he defines a s  an authority called into action, when the public 
danger requires it ,  in n locality or district, not of an enemy's country, but of the 
United States, and " maintaiuing adhesion to the general government." 

Afilitary government-as the term is  here e?nployed--is thus a governn~ent ex
ercised over the belligerent or other inhabitants of an enemy's country in war 
foreign or civil; nzartial law over our own immediate fellow citizens, who, 
though perhaps disaffected or in sympathy with the public enemy, a re  not them- 
sehes  belligerents or, legally, enemies. The occasion of military government 

' i s  w a r ;  OD the occasion of martial law is simply public exigency which, though 
n ~ o r ecommonly growing out of pending war, may yet present itself in time of 
peace. The field of military government is enemy's country; the field of martial 
law our own country or such portion of i t  a s  is involved in the exigency. 

Military governnlent is further distinguished from martial law in that, 
1246 unlike the latter a s  conlrnonly instituted, i t  calls for no formal proclama- 

tion or declaration of i t s  inauguration, but exists simply a s  a consequence 
of the hostile occupation:' A proclanlation or public notice to the inhabitants, 
informing them of the extent of the occupation and of the powers proposed 
to be exercised, is a customary measure? but one not essential to the initiation 

. of the status or jurisdiction. 

AUTROXITY FOE MILITARY GOVERNYENT-ITS GENERAL EF- 
FECT. The authority for military government is the fact of occupation. Not 
a mere temporary cccupation of enemy's country on the march, but a settled 
and established one. Bfere invasion, the mere presence of the hostile army in 
the country, is not sufficient. There must be a full possession, a firm holding, 
a government de facto." 
-

87 4 Wallace, 141. Subsequently indeed to the date of this opinion, the name " martial 
l aw"  was sometimes, I thinlr inaccurately, applied to the status of military government 
in the insurrectionary States. See U. S. v .  Dielielman, 02 U. S., 520. 

Upon this point, see also M~RTIAL LAW,post. 
6sThat military government may legally be continued i n  be110 nondtrm cessante equally 

a s  zn flogvante bello, see Texas v. White, 7 Wallace, 400 ; Dow v. Johnson, 100 U. S., 168. 
And sce also the subject of the militclry government under the  Reconstruction Laws, post. 

10 Jeffries v. State, 39 Ala., 655 ; G. 0. 2, Dept. of the  Miss., 1862. 
 
11 Manual, Laws of War, 5 42. 
 
'2 "The government of the conqueror being de facto, and not de jure, it must always 
 

rest upon the fact of possession. * * * Xot only must the possession be actually 
acouired. but i t  must be mai?ztazned." Halleck, 780. And see Id., 798; The Venice, 
2 Wallace, 257. "A territory i s  considered to be occupied when, as  the result of i t s  
invasion by an enemy's force, the State to  which-i t  belongs has ceased to  exercise 
i t s  ordinary authority within it, and the invading State i s  alohe in a position to  main- 
tain order." Manual, Laws of War, f 41. 

But i t  is not necessary tha t  the country should be actually conqzcwed. Thus, wtihin 
a week after tneir entrance into France, in August, 1870, the  Germans had inaugurated 
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an international w'ar,81 that Military C 
\nriously exercised, aud its nature more 
period of our history. 

ITS TERM. The status of military ; 
tion of the actual occupation till the inv 
hiniself abandons his conquest, or till, ui 
restored to its original allegiance or be 
of the prevailing belligerent. In  the last ( 
not necessarily put an end to the n~ilita 
tinued till adequate provision has been 
the civil govern~nental system of its nel 
the ruling of our Supreme Court in  reg: 
Kew Mexico, acquired by our ar111s ill 184 

BY WHOM EXERCISED. Chief Just 
rnent as  "exercised by the military cor 
President, with the express or implied sar 
under its constitutional powers, declaret 
war, and made proper provision for its 
of hostilities i s  devolved upon the Presic 
ckpacity, unless Congress shall specially 
right and duty to exercise military gover~ 

try of the eneuly as  may pass int 
1249 right of conquest. In such gover 

sovereignty of the nation, but as  he 
clelegntes, expressly or implieclly, to the c 
requisite authority for the purpose. Thu 
legally do whatever the President might : 
in their proceedings and orders are presun 
or sanction? 

MAGNITUDE OF THE POWER-ITS 
tary governnlent thus vested in the Presii 
large and extraordinary one, being subjec 
tions as  the law of war, in defining thk 
imposes upon the scope of its exercise. 
Court, the governing authority ' I  may do a] 
and we:~lren the enemy. There is no lilni 
in such cases save those which a re  foul 
* * * I n  .SILCJL cases the IQ.LL'S o f  war to 
7a1os of the United Stnltes as applied in ti 

Prize Cases, 2 Black, 1336; Ncw Orleans v 
man v. Tvnn., 07 U. S., 517;  Dow v. Johnson, 
372 ; Pliillips v.  Hatch, Id., 571. 
" Leitensllorfer v .  Webb, 20 IIoward, 176. 
8' In Ex pnrte Millignn, 4 Wallace, 141. 
bi Cross v .  Harrison, 1G Howard, 164 ; Ham 

Bk. v .  Union Bk., 22 Id., 276 ; Gatcs v .  Goodloe. 
8 ;  Porte  v.  U. S., Devcreux, 10s ; Grifiu v .  TVi 
6 Cold., 301. " The general officers of t he  arl  
implied direction of the  President i n  all  their rnq 

86New Orleans v.  Steamship Co., 20 Wallace, 
sccm, asserts a rule of international la.w, recogn 
Daniel v .  Hutcheson, 8G Texas, GI. T h a t  t h e  [ 
the  laws of war, sce, also, Szrgennt on the  Co 
Expos. of Const., 160, 184 ;,Little v .  Earreme, 
Pleas, 15 Ollio St., 377. 
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Military government, thus founded, is an exercise of sovereignty, and a s  such 
dominates the country which is its theatre in all the branches of. arlministra- 
t i ~ n . ' ~Whether administered by officers of the army of the belligerent, or by 
civilians left in office or appointed by him for the purpose, it  i s  the government 
of and for all the inhabitants, native or foreign, wholly superseding the-local 
law and civil authority except in so fa r  a s  the same may be permitted by him 
to subsist. Civil functionaries who are retained will be protected in the exer- 
cises of their d u t i e ~ . ? ~  The local laws and ordinances may be left in force, and 

in general should be, subject however to their being in whole or in part 
1247 suspended and others substituted in their stead-in the discretion of the 

governing a ~ t h o r i t y . ~ '  How such discretion shall be exercised will in 
general depend mainly upon the previous political relations of the belligerent 
powers, upon the present temper of the inhabitants and their officials, and upon 
the ability of the latter to preserve order and maintain justice. I$may indeed 
happen that  because of the incapacity of the local authorities to afford pro- 
tection to the peaceable portion of the community, a strict military government 
may become a necessity." I t  is indeed a chief duty of the commander of the 
army of occupation to maintain order and the public safety, a s  fa r  as  practicable 
without oppression of the population,?l and as  if the district were a part of the 
domain of his own nation. On the other hand, the people of the country, having 
passed under the authority of the occupying belligerent, a re  bound to. render 
obedience to any new laws or edicts which he may impose. And in this com- 
pliance they will be protected by their own courts upon a subsequent resump- 
tion of authority by their g o ~ e r n r n e n t . ~ ~  

Instances in our history of military government are presented in our Revo
lutionary war duringthe occupancy by the British. of Boston, Nem York 

12-18 and Philadelphia; a t  Castine, Maine, when taken and held by the British 
in 1814-15; and in the provinces of Mexico in the course of the con- 

quest of the same by our forces in 1846-7." I t  was however (luring the late 
civil war, which, by reason of its exceptional proportions, was assimilated to 

a civil administration for t h e  government of -4lsace and  Lorraine, i h i c h  could not he 
said to bc a s  yet conquered. (Edwards, " T h e  Germans in  France," p. 45.) Strasburg, 
for example, was  not  surrendered til l  September 27th. 

7a"A victorious S ta t e  takes the  place of t he  sovereign of the  vanquished." Manning, 
Commentaries on the  Law of Nations, p. 135. 

74 Project,  Brussels Conference, Art.  4 ; Manual,  Laws of War ,  $ 45. 
75 U. S. v .  Rice, 4 Wheaton, 246;  Fleming v .  Page, 9 Howard, 614;  Cross v .  Harrison, 

16 Id., 164;  Leitensdorfer v .  Webb, 20 Id., 177 ; Ex parte Milligan, 4 Wallace, 141 ; 
Texas v.  White, 7 Id., 400;  Coleman v.  Tenn., 97 U. S., 517;  Kimbal v.  Taylor, 2 Woods, 
38 ; Rutlcdge v .  Fogg, 3 Cold., 554 ; Hefferman v .  Porter,  6 Id., 391 ; Murrell v .  Jones, 
40 RZiss., 566;  Jcffries v .  State ,  39 Ala., 655;  Sta t e  v. Hall,  6 Baxter,  3 ;  Halleck, 776, 
781, 798, 815 ; Projcet,  Brussels Conference, Art.  3 ; Manual, Laws of war  5 44. I n  
Ketchum v .  Buclrley 99, U. S., 190, t he  Supreme Court, (citing Williams v .  Rruffy, 96 
U. S., 176,) say-referring t o  t he  local administration in t he  insurrectionary States
" I t  is now settled law in  th is  court t ha t ,  dur ing the  la te  civil war ,  t h e  same general form 
of government, t h e  same general law for t he  administration of justice and  the  protec- 
t ion of private rights,  which had existed in  t he  Sta tes  prior t o  t he  rebellion, remained 
dur ing i t s  continuance and  afterwards. As f a r  a s  t he  ac t s  of Sta tes  did not  impair 
o r  tend to  impair t he  supremacy of t h e  national authority, or t he  just rights of t h e  
citizens, under the  Constitution, they a r e  in general t o  be treated a s  valid and  binding." 

70 As in  t he  instance of our occupation of Mexico i n  1847. See G. 0. 237, Hdqrs. of t he  

Army, 1847. 
77 A conquered people a r e  n o t .  t o  be " wantonly oppressed." Johnson v.  McIntosh, 

8 Wheaton, 589. 
7s U. S. v.  Rice, 4 Wheaton, 254. 
70 U. S. v .  Rice, 4 Wheaton, 24% Thorington v. Smith, 8 Wallace, 9 ;  U. S. V .  Hag-

ward. 2 Gallison. 501. 
Fleming a. Page, 9 IIoward, 614;  Cross v.  'Iarrison, 16 Id., 164 ; Lcitensdorfer v. 

Webb, 20 Id., 177. 
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nn international war? that Military Government was more generally and 
\ariously exercised, and its nature more fully illustrated than a t  any previous 
period of our history. 

ITS TERM. The status of military government continues from the incep- 
tion of the actual occupation till the invader is  expelled by force of arms, or 
hinisclf abandons his conquest, or till, under a treaty of peace, the country is  
restored to its original allegiance or becomes incorporated with the domain 
of the prevailing belligerent. I11 the last case, the termination of hostilities does 
not necessarily put an end to the n~ilitary government but this may be con
tinued till adequate provision has been made for bringing the country under 
the civil governmental system of its new sovereign. Such was in substance 
the ruling of our Supreme Court in regard to the provisional government of 
Xew Mexico, acquired by our arnis ill 1846." 

BY WHOM EXERCISED. Chief Justice Chase 83 describes military govern- 
ment as  " exercised by the niilitary commander under the direction of the 
President, with the express or implied sanction of Congress." Congress having, 
luuder its constitutional powers, declared or otherwise initiated the state of 
war, and made proper provision for its carrying on, the efficient prosecution 
of hostilities is devolved upon the President a s  Coinmander-in-chief. I11 this 
cjpacity, unless Congress shall specially otherwise provide, i t  will become his 
right and duty to exercise military government over such portion of the coun- 

try of the enemy a s  may pass into the possession of his army by the 
1249 right of conquest. In such government the President represents the 

sovereignty of the nation, but a s  he cannot administer all the details, he 
cleleg:~tes, expressly or implieclly, to the commanders of armies under hi111 the 
requisite authority for the purpose. Thus authorized, these coinnlanders may 
legally do whatever the President might himself do if personally present, and 
in their proceedings and orders are presumed to act by the President's direction 
or sanction? 

MAGNITUDE OF THE POWER-ITS LIMITATION. The power of mili- 
tary governnlent thus vested in the President or his military subordinates is a 
large and evtraorcliilary one, being subject only to such conclitions and restric- 
tions as  the raw of war, in defining thk particulars to which it  may extend, 
imposes upor. the scope of its exercise. As it is expressed by the Suprellie 
Court, the governing authority " may do anything necessary to strengthen itself 
and wenlien the enemy. There is no limit to the powers that may be exerted 
in such cades save those which are  found i11 the laws and usages of war.
* * * I n  such  cases t h e  lauw of w a r  tnA:e the place of t h e  Consti tut ion and  
lazos o f  t h e  United Stnltes a s  applied in tirne of peace." ffi The nature and ex- 

61 Prize Cases, 2 Black, 636 ; New Orleans v. Stcamship Co., 20 Wallace, 393 ; Cole
man v. Tmn., 97 U. S., 517 ; Dow v. Johnson, 100 Id., 164 ;  Brown v. Hiatt,  1 Dillon, 
872 ; Phillips v. Hatch, Id., 571. 

Leitensdorfer v. Webb, 20 Howard, 176. 
8 q ~ ~Ea parte Milligan, 4 Wallace, 141. 
81 Cross v .  Harrison, 16 Howard, 164 ; Hamilton v. Dillin, 21 Wallace, 73 ; hfcchs. 

Bk. v. Uuion Bk., 22 Id., 276 ; Gates v. Goodloe. 101 U. S., 617 ; C1:ir:c v. Dick. 1 Dillon, 
8 ; Porte v. U. S., Devereux, 108 ; Griffin v. Wilcox, 21 Ind., 386 ; Hefferman v. Porter, 

-6 Cold., 391. " T h e  general o6cers of the army in the field are  under the actual or  
implied direction of the President in all their movements." Allen v. U.S., 2'7 Ct. Cl., 90. 

%New Orleans v .  Steamship Co., 20 Wallace, 394. "This  language, strong as  i t  may 
seem, asserts a rule of international law, recognized as  applicable during a state of war." 
Daniel v. Hutcheson, 86 Texas, 61. That  the  power is measnred and restricted only by 
the laws of war, see, also, Srrreant  on the Const., 330;  1 Kent, Com., R O B ;  Flanders, 
Expos. of Const., 160, 1 8 4 ; ~ L i t t l e  v. Barreme, 2 Cranch, 170;  State  v. Fairfield, Corn, 
Pleas, 15 Ohio St., 377. 
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his armies. In  New Orleans, in 1862, t 
appointed civilians, or detailed military ( 

APPOINTMENT OF JUDGES AJSfD 
instance referred to in Leitensdorfer v. \ 
sional government established in New Me: 
army, and held legal and operative by thc 
tem" consisting of a superior or appell 

jurisdiction was also specifically dl 
1252 In the late civil war there was es 

dent, by a n  order of October 20, 1 8  
sional Court of Louisiana," with both c 
authority of this court to hear and dete 
tained by the U. S. Supreme Court in TI 
the recovery of a mortgage debt of $80,0 
of the mortgaged premises, were by tht 
Burke v. Miltenberger." As to its jurist 
tained in an extended opinion of its judgt 
U. S. v. Reiter and Louis, charged with m 

The Supreme Court, further, in Mechc 
affirmed the legality of a judgment renderc 
Court of New Orleans,"' (established by t h ~  
an action for the recovery of a loan of $13 

Other Provost Courts, with a jurisdictioi 
tices' or police courts, were established fro1 
during the war ; as-for example-The " P 
G ~ l f , " ' ~  a " Provost Court for the Depart 
for the State of Texas," a " Provost Cou 

Provost Courts for the Posts of Vicl 
1253 "Circuit" Proaost Courts in Sub- 

81S. 0. 167, 210, 243, 491, Dept. of the Guli 
of a mayor, &c., by these orders-New Orleans t 

As to the exercise of the power of appointme] 
to under the military government established b 
post. 

BZAs It is said in  State v .  Hall, 6 Baxter, 3- 
adopt the tribunals of justice already existin 
their stead." 

O3 These courts " displaced and superseded evl 
or deposed political power which was incompal 
ante. As to  the courts established by the Br 
in 1776-7, see Jones, History of New Pork, vol. 

OiThe order further appointed a person nai 
ered him to  appoint a prosecuting attorney, 
appointments " to  continue during the pleasun 
the military occupation of the city of New 
authority in tha t  city and in the State of Lot 
Court is to be found in Moore's Rebellion Recor~ 
= 9  Wallace, 129. And see New Orleans v. Si 
19 Wallace, 519. And see Burke v.  Tregre, 
13 Am. Law Reg., 534. And see HefPerman 
22 Wallace, 276. See this case also in 25 I,, 

"By G. O., Dept. of the Gulf, of May 1, 1862. 
lW G. 0. 45, Dept. of the Gulf, 1863. 
'G. 0. 41, Dept. of Va., 1863. 
'G. 0. 6, Dept. of the Gulf, 1864. 
8G. 0. 12, Dept. of Ark., 2863. 
' G .  0. 31, Dept. of Miss., 1865. 
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tent of these powers will be illustrated in  considering the details of their 
exercise. 

PEATURES OF THE EXERCISE OF MILITARY GOVERNMENT-AP- 
POINTMENT OF EXECUTIVE DFFICIALS. While the conquering bellig- 
erent may, if he see fit, abstain from changing the machinery of the civil gov- 

ernment of the enemy's country, he may, on the other hand, find it neces
1250 sary or  expedient, in view of the condition of the country, to appoint for 

the same competent civilians or military persons as  commissioners, gov- 
ernors, mayors, sheriffs, secretaries of state, collectors of customs, &c., who, 
upon his nomination and under his orders, will legally supersede the existing 
officials and so fa r  administer the government. As observed by the Supreme 
Court in the case last citedbe-"The conquering power has a right to displace 
the pre-existing authority, and to assume, to such extent a s  i t  may deem proper, 
the exercise by itself of all  the powers and ficnctions of government. It may 
appoint all the necessary officers, and clothe them with designated powers, 
larger or smaller, according to its pleasure. I t  may prescribq the revenues to  
be paid, and apply them to i ts  own use or otherwise." 

I n  the leading case of Cross v. H a r r i ~ o n , ~the Supreme Court affirmed the 
legality, " under the law of arms and the right of conquest," of the civil gov- 
ernment established, pursuant to the orders of President Polk, by Gen. 
Kearney, in 1847, in  Upper California, then in the possession of our forces a s  
a conquered Mexican province. This government consisted mainly of military 
officers appointed to act a s  civil officials, to wit:  Col. R. B. Mason, 1st Dragoons, 
a s  Governor, 1st Lieut. H. W. Halleck, Engineer Corps, a s  Secretary of State, 
Capt. J. L. Folsom, A. Q. M., a s  Collector of Customs, &c. Col. Mason was 
succeeded by Bvt. Brig. Gen. B. Riley, who continued military governor till 
December 20, 1849, the date of the ratification and adoption of the first consti- 
tution of California. 

I n  the later case of Leitensdorfer z?.Webb? the provisional civil government 
established by Gen. Iiearney, in taking possession of New Mexico in 1846, was 
held, by the same Court, to have deposed the pre-existing municipal govern- 
ment, and to have been legally administered during the period of the possession 
of the country a s  a conquered province. 

During the recent war the appointment by the President, of Andrew 
1251 Johnson, Edward Stanley and Geo. B. Shepley, as  "military governors" 

of Tennessee, North Carolina and Louisiana, in March, May and June, 
1862, respectively ;" and, in 1865, of Messrs. Holden, Sharkey, Johnson, Hamil- 
ton, Parsons, Perry and Marvin a s  "provisional governors" of North C a r e  
lina, Mississippi, Georgia, Texas, Alabama, South Carolina and Florida respec- 
ti~ely,~-presented further examples of a n  exercise, by the prevailing be1 
ligerent, under the laws of war, of the power to govern hostile states held by 

%New Orleans v.  Steamship Co., ante. And see State v .  Hall, 6 Baxter, 3. 
87 16 Howard, 164. And see Fleming v .  Page, 9 Id., 614, a s  to the authority of the  

collector appointed by the military commander a t  Tampico. 
m 20 Howard, 176. 

See Rutledge v .  Fogg, 3 Cold., 554, amrming the constitutionality of the appointment 
of the military governor of Tennessee. 

The authority of the President to  establish these provisional governments during the  
war is affirmed in Texas 17. White, 7 Wallace, 400. And nee Handlin o. Wfckliffe, 12 Id., 
173 ; Scott v. Billgerry, 40 Miss., 119 ; McClelland v .  Shelby Co., 32 Texas, 17; Shorter 0. 
Cobb, 39 Ga., 291 ; Shaw v. Carlile, 9 Heisk., 603. 

The mere fact of the "appointment by the President of a nrilitary governor for the 
State did not of itself change " the local laws or procedure, as, for example, the "general 
laws then in force for the settlement of the estates of deceased persons." Ketchum v. 
Buckley, 99 U. S., 190. 
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.iley, who continued military governor till 
ratification and adoption of the first consti. 

27. Webb? the provisional civil government 
ing possession of New Mexico in 1846, was 
Beposed the pre-existing municipal govern- 
nistered during the period of the possession 
nce. 
appointment by the President, of Andrew 

I Geo. B. Shepley, as  "military governors" 
. and Louisiana, in March, May and June, 
i Messrs. Holden, Sharkey, Johnson, Hamil- 
3 " p~ovisional governors " of North Car* 
abama, South Carolina and Florida respec- 
es of an exercise, by the prevailing be1 
the power to govern hostile states held by 

. And see State v .  Hall, 6 Baxter, 3. 
v. Page, 9 Id., 614, a s  to the authority of the  

lander a t  Tampico. 

~Wrming the constitutionality of the appointment 

~tablish these provisional governments during the  
llace, 400. And see Handlin o. Wicklife, 12 Id., 
[cclelland v .  Shelby Co., 32 Texas, 17 ; Shorter o. 
eisk., 603. 
by the President of a military governor for the 
laws or procedure, as, for  example, the "general 

f the estates of deceased persons." Ketchum v. 

i 
i 
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his armies. In  New Orleans, in 1862, the department commander repeatedly 
appointed civilians, or detailed military officers, to fill municipal oflices.8' 

APPOINTMENT OF JUDGES AND CREATION OF COURTS." In the 
instance referred to in Leitensdorfer v. Webb, above cited, a part of the provi- 
sional government established in New RIevico by the commander of the invading 
army, and held legal and operative by the Supreme Court, was " a  judicial sys- 
tem" consisting of a superior or appellate court, and circuit courts, whose 

jurisdiction was also specifically defined?' 
1252 In  the late civil war there was established a t  New Orleans by the Presi- 

dent, by a n  order of October 20, 1862, a civil court entitled the " Provi
sional Court of Louisiana," with both civil and criminal jurisdiction." The 
authority of this court to hear and determine a cause in adlniralty was sus- 
tained by the U. S. Supreme Court in The Grapeshot; O6 and its judgment for 
the recovery of a mortgage debt of $80,000, and execution issued for the sale 
of the mortgaged premises, were by the same court recognized as  valid in 
Burke v. Miltenberger." As to its jurisdiction of crimes, this appears main-, 
tained in an extended opinion of its judge, Hon. C. A. Peabody, in the cases of 
U. S. v. Reiter and Lnuis, charged with murder and arson." 

The Supreme Court, further, in Rlechs. & Traders' Bank v. Union Bank,' 
affirmed the legality of a judgment rendered by another war-court-the " Provost 
Court of New Orleans," (established by the Department Commander in 1862,98 in 
an action for the recovery of a loan of $130,000. 

Other Provost Courts, with a jurisdiction assimilated in general to that of jus- 
tices' or police courts, were established from t i a e  to time by military commanders 
during the war ; as-for example-The " Provost Court of the Department of the 
Gulf," lrna " Provost Court for the Department of Virginia," ' a " Provost Court 
for the State of Texas," a " Provost Court of the Department of Ar.kansas,"' 

Provost Courts for the Posts of Vicksburg and Natchez,' " Superior" and 
1253 "Circuit" Provost Courts in Sub-Districts of the Department of the 

8' S. 0. 167, 210, 243, 491, Dept, of the Gulf, 1862. And sae-as to the appointment 
of a mayor, &c., by these orders-New Orleans v .  The Steamship Co., 20 Wallace, 387. 

As to the exercise of the power of appointment of civil officials, a s  most freely resorted 
to  under the military government established by the  Reconstruction Laws, see Title VII, 
post. / 

sz As i t  i s  said in  State v .  Hall, 6 Baxter, 3-" He " ( the " conquering power " )  " may 
adopt the tribunals of justice already existing, or abolish them and create others in  
their stead." 

03 These courts "displaced and superseded every previous institution of the vanquished 
or deposed political power which was incompatible with them." Leitensdorfer v. Webb, 
ante. As to the courts established by the British upon their occupation of New York 
in 1776-7, see Jones, History of New York, vol. 2, p. 120. 

HThe order further appointed a person named as  judge of the  court, and empow
ered him to  appoint a prosecuting attorney, marshal and clerk for the same; these 
appointments '' to continue during the pleasure of the President, not extending beyond 
the military occupation of the city of New Orleans, or the restoration of tlir civil 
authority in tha t  city and in the State of Louisiana." An interesting account of this  
Court is to be found in Moore's Rebellion Record, vol. X, pp. 341-346.
" 9 Wallace, 129. And see New Orleans v. Steamship Co., ante. 
E=I 19 Wallace, 519. And see Burke v .  Tregre, 22 La. An., 629.
" 13 Am. Law Reg., 534. And see Heft'erman v. Porter, G Cold, 391. 
O8 22 Wallace, 276. See this case also in 25 La An , 387. 
e8Uy G. O., Dept. of the Gulf, of M ~ J  1, l8G2. 
lW of the Gulf, 1863.G. 0. 45, Dept 
 
1 G. 0. 41, Dept. of Va., 1863. 
 
1 G. 0. 6, Dept. of the Gulf, 1864. 
 
8 G. 0. 12, Dept. of Ark., 186.5. 
 
4 G. 0. 31, Dept. of Miss., 1865. 
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the commander of the army of occupatior 
be autliol*ized to exercise such right of sc - 

R E S T R I C T I O N S  U P O N  C O U R T S .  i 

ered. the President or army coinmunder. 
ciallg-where he leaves the existing cou 
same such restrictions as  to jurisdiction 
for the protection of loyal citizens, a s  mc 

of the government. Specific "inst 
1255 commantlers by the Presiclent in a 

ment near the close of the n-ar.14 
made fro111 tiine to time in the military dc 
i r~g  of siinilar protection against suits, prc 
against oppressive sales on execution, fol 
been ~~roliibitecl or suspended a s  against o 
example, suits, on the part of the origi11 
fiscated prop~rty," and for rent agains 

estates." Subsequently to the Gen 
1256 ing the period of the executioll oj 

course of action was quite generall: 
a s  will hereafter be specified. 

R E Q U I S I T I O N S .  An occupying army 
sort in a greater or less degree to the 
tenance. In that case the articles neede 
ail army on the march or in the field, bul 
the same should be made by the officer cc 

" Snell v. Faussat t ,  1 Washington, 271 ; 11 C 
I4G. 0. 3 of Jany. 12, 1866. This  order i s  i~ 

"To  protect loyal persons against i n lp~ope r  c 

Sta t e s  

Military Division and  Department Commar 
co~llposed of, any of the  la te  rebellious States,  a 
once issue and enforce orders protecting from p 
pal Courts of such States,  a l l  officers a n d  sol( 
and a l l  persons thereto attached, o r  i n  anywi 
aulhority, charged with offences for  ac ts  done 
orders from proper military au tho r i ty ;  and  to  
citizens o r  persons charged with offeuces done 
rectly, during the  existence of the rebellion, a r  
chargcd with the  occupancy of abandoned la1 
custody of any kind of property whatever, wh 
the  same, pursuant  t o  t he  order of the  Presid 
pa r tme i~ t s  of the  Government, and to  protect t 
mag have been or may be pronounced or adjud 
and also protecting colored persons from pror 
with offences for  which white persons a r e  not  1 

ner and  degree." And see the  detailed General 
issued pursuant  t o  t he  same ; also ruling approvi. 

'&-See G .  0. 15, 113, Dept. of the  Gulf, 1863;  
124, Dept. of Va., 1865; Do. 38, Dept. of Fla., 
Dept. of So. Ca., 1865 ; Do. 7, Id., 1866 ; Do. 2 
orders were issued prohibiting arres t  o r  impri 
Depl:. of Ala., 1865; and compare Do. 10, Seron 
post. Magistrates, a t t o r n a s ,  or parties initinti  
were made liable t o  a r r e s t  and punishment. See 

lsG. 0. 9, Dept. of Washington, 3866. 
.,17 G. 0. 31, Dept. .of the  Gulf, 1864. 
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South,6 " Post Provost Courts" in the Department of South Carolina,' x 
Provost.Court a t  Alexandria, Va., whose jurisdiction was confined to cases in 
which colored persons were interested.? 

The proceedings in civil cases o f a  further war-court, est'ablished by the De
partinent Commander in Memphis in  1863, designated a " Civil Comn~ission,"has 
1)~eiithe subject of judicial esali~ination,and its jurisdiction has been sustained 
by the courts of Tennessee: 

To cite a further instance-a "Court of Conciliation," consisting of three 
"Arbitrators," was established by Rtaj. Gen. Halleck a t  Richiuond in 3565,' the 
function of which mainly was to adjudicate actions of debt "where the contracts 
were made upon the basis of cor~federatecurrency," which, i t  i s  atlded, " now has 
no legal existence." 

As to this class of courts, i t  is to be said in general-that i t  is  not only within 
the power of the commander, but, " for the security of persons and property and 
for the adininistration of justice,"10 i t  often becomes his duty, to establish the 

same ; that they are  a s  legally authorized a s  any other courts of the land ; 
,1254 and that their orders, decrees and records are entitled to the same full 

faith and credit a s  those of any other lawfully constituted tribunals." 
As illustrating the authority and jurisdiction of the courts established by 

military power during the occupation of the enemy's country in the late war, 
the remarks of Chief Justice Chase in his Address to the Bar, a t  Raleigh. No. Ca.. 
in June. 1.567, may well be cited, a s  fol1011~s:-" The national military authori
ties took the place of all ordinary civil jurisdiction or controlled its exercise. 
All courts, whether state or national, were subordinated to military sur)remacy, 
and acted, when they acted a t  all, under such limitations and in such caws a s  
the commanding general, under the directions of the President, thought fit to 
prescribe. Their process might be disregarded and their judgments and de
crees set aside by military orders. * * * The military tribunals, a t  
time, and uncler the existing circumstances, were conzpetent to the exercise of 
all jzirisdiction, crinzinal and civil,which belongs under ordinarl~circu~nstaizces 
to civil co~trts." 

The civil court, a s  a branch of the civil government under the law of war 
and conquest, should-it need hardly be repedted-properly be established by 

KG. 0. 102, Dept. of t he  South, 1865; S. 0. 9, State  bf So. Ca., 1866. 
8 G .  0. 37, Dept. of So. Ca., 1866. 
?G.  0. 103, Dept. of Washington, 1865. As to  Provost Courts under t he  Reconstruction 

Laws, s re  under Title VII,  pos t .  
8 IIefferman v. Porter,  6 Cold., 391; State  v.  Stillman, 7 Id.,  341. 

. e B y  0. 0. 5, Div. of t he  James, Rfay 3, 1865. It is declared in  th is  Order that-" The 
fees charged will be simply sufficient t o  pay i t s  expenses. Any surplus will be given to  
t he  poor. * * * No fees will be charged to  t he  poor. * * I n  i t s  decisions the  
court will be governed by the  principles of equity and  justice. A11 alike, white and colol~ctl, 
will be allowed the  benefit of i t s  jurisdiction. A11 proceedings will be simple and brief, 
ant1 directed solely to ascertaining and  securing exact justice." By G. 0. 10, Id., the  juris
diction of tbe  court was  a t e n d e d  to the  counties of Henrico and Chesterfieltl ; and by G .  0. 
114, Id., (Gen. Terry,) t o  the  ent i re  Dept. of Va., " a s  t o  sui ts  by loyal owners to recover 
possession of real or personal property, sold o r  disposed of by author i ty  of t he  confisca
tion laws of the  confederate government." 

An instance of 3. similar special court, called a " commission," consisting of three hlexi
cans  a s  "Arbitrators," t o  determine a n  old litigated controvemy a s  to t he  rights of two 
citizens to  certain land, was  established, in t he  Rlexican war, by Gen. Wool, in G. 0. 516 of 
hi8 Command, of 1847. 

10 The Grapeshot, 9 Wallace, 129. 
u ]."or fur ther  recognition of t he  authority of these war-courts,  see Hmldlin v.  Wickliffe, 

12 Wallace, 173;  Lanfear v .  Mestier, 18 1,a. An., 407 ; Taylor 2;. Graham, Id.,  GBG; Scott v .  
Billgerry, 40 Miss., 119 ; Murrell v. Jones, Id., 5GB ; also Cooley. Prins. Coust. Law, 44, 87 ; 
Whitinc. War  I'owers. 277.... , 

1% Chase's Decisions, 133. 
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the commander of the army of occupation. An ii~feriorofficer cannot in general 
be authorized to exercise such right of s~vereignty. '~ 

RESTRICTIONS UPON COURTS. AS incidental to the power last consid
ered, the President or arnly conlmclncler, in establishing new courts, or-espe
ciallg-where he, leaves the existing courts in operation, may i~nposeupon the 
same such restrictions as to jurisdiction or procedure a s  he may deem requisite 
for the protection of loyal citizens, a s  well as  of military persons or eniployees 

of the govenlment. Specific "instructions to this effect were given to 
1256 coin~nantlersby the I'resirlent in an order issued froill the \Var Depart

ment near the close of the n-ar." Previously, however, orders had been 
made from tiine to time in the military depttrtments, with a view to the extend
ing of sinlilar protection against suits, prosecutions, or criniinal process, a s  also 
against oppressive sales on execution, foreclosures, hc.15 Proceeclings had also 
been ~~rohibiteclor suspended a s  ageillst other special classes of persons; as, for 
example, suits, on the part of the original owners, against purchasers of con
fiscated propbrty,le and for rent against lessees of captured or abandoned 

estates.'" Subsequently to the General Order above cited, to wit, pend
1256 ing the period of the execution of the Iieconstruction Laws, a silnilar 

course of action was quite generally pursued by the district commanders, 
a s  will hereafter be specified. 

REQUISITIONS. An occupying army will orclinarily find i t  essential to re
sort in a greater or less degree to the country for the means of its main
tenance. In that case the articles needed should not be simply seized as  by 
an arrily on the march or in the field, but if practicable formal requisition for 
the same should be made by the officer comnianding upon the civil authorities, 

1: Snell v. Faussat t ,  1 Washington, 271 ; 11 Opins. At. Gen., 86, 149. 

14 G. 0. 3 of Jany. 12, 1866. This  order i s  in full  a s  follo~us:


"To  protect  loyal  l jersons aga ins t  inlpl.oper civil s u i t s  a a d  penalt ies  i n  l a t e  rebel l ious 
S t a t e s .  

Military Division a n d  Department Commanders, whose commands embrace, or a r e  
co~uposedof, any  of the  lare rebellious States,  and  who have not already done so, will at 
once issue and enforce orders protecting f rom p rosecu t i~nor  sui ts  i n  the  S ta t e  o r  Munici
pal Courts of such States,  all  officers a n d  soldiers of t h e  armies of t he  United States,  
and  all persons thereto attached, o r  i n  anywise thete to  belonging, subject t o  military 
authority, charged with offences fo r  ac t s  done in their military capacity, or pursuant  t o  
orders from proper military authority ; and  to  protect from suit  o r  prosecution a l l  loyal 
citizens or persons charged with offellces clone agains t  t he  rebel forces, directly o r  indi
rectly, during the  existence of t he  rebellion, and  a l l  persons, their agents  o r  employees, 
charged with the  occupancy of abandoned lands  o r  plantations, or t he  possession o r  
custody of any kind of property whatever, who occupied, used, possessed, o r  controlled 
the  same, pursuant to the  order of the  President,  o r  any  of t he  Civil or Alilitary De
partnlents of the  Government, and  to protect them from any penalties or damages t h a t  
niag have been o r  may be pronounced o r  adjudged in said Courts i n  any of such cases; 
and  also protecting colored persons from prosecutions in  any  of said States charged 
with offellces for which white persons a r e  not prosecuted or punished in  the  same man
ner  and degree." And see the  detailed General Order, No. 2, Dept. of Washington, 1866, 
issued pursuant  to t he  same ; also ruling approving same in  S ta t e  a. Cheek, 25 Ark., 206. 

Is See G. 0. 15, 113, Dept. of t he  Gulf, 1863; Do. 34, Dept. of the  Mo., 1864; Do. 113, 
124; Dept. of Va., 1865; Do. 38, Dept. of Fla., 1865; Do. 76, Dept. of La., 1865; DO. 3, 
Dept. of So. Ca., 1865; Do. 7, Id., 1866; Do. 21, Dept. of Texas, 1866. I n  a few cases 
orders were issued prohibiting arres t  or imprisonment for debt i n  general. G. 0. 3,
Dept. of Ala., 1865; and compare Do. 10, Second Mil. Dist., 1867, cited under Title VII,  
pos t .  Magistrates, a t t o r n h s ,  o r  parties initiating or carrying on prohibited procerdi~lgs 
were made liable t o  a r r e s t  and punishment. See G. 0. 113, 124, Dept. of Va.; 1865. 

l6 G. 0. 9, Dept. of Washington, 3866. 
.'ll G. 0. 31, Dept. of the  Gulf, 1864. 
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$668,332, the latter being the amoun 
1258 in March of the same year, a t  I\ 

enforced an assessment upon the 
and Coahuili, by way of indemnification 
wagon trains." 

In  the case of Fleming v. Pnge,15 the S 
establishing by the military commander o 
occupation in 1847, and the levying t h r o ~  
commerce of the country a s  " a mode of c 
to support our army," and therefore a le 
war." So, later, in Cross v. Harrison," tl 
authority of the President to impose, a t  
military commander, " duties on imports 
for the support of the governnlent and of 1 

In some instances special assessrnents 
objects not of a military character, or foi 
General Butler, a s  department commande 
individuals and corporations, (alleged to 
for the benefit of the "destitute poor " of 
that a subsequent commander, in 1864, w 
dollars per bale on cotton brought into tht 

tary and charitable purposes." By an ord 
(G. 0.24 of 18G2), the class of persons in  sl 
"for the benefit of the southwestern fugii 
necessary to enforce payment, was direct 
Governor of Tennessee, of Dec. 13, 1862, a 
were assessed for the support of the destit 

consciipted into the confederate arn 
1259 era1 Grant, dated " I n  the Field, 

stringent directions were given for t 
snd "Union refugees," (who had suffered 
homes,) by means of " assessmetlts " to be r 
borhood." Similarly, by an order df the c 
dent enemies, having property, were requ 
refugees driven within our lines by " insur 
sequent order from the same source assess 
of persons to indentnify loyal individuals f 
seizure or destruction of their property b: 
In  some instances also the contribution w 
pensation or relief of the farnilies of loya 

"G. 0 .  287, 395, Hdqrs. of Army, 1847. Scc 
that there actually came into his hands " a h r  
pended for the benefit of the soldiers, and $118, 
poses of the founding of nn Army Asylum-the 
latter, as being in the nature of nn Investment 
Government, was not a legitimate use of the f u ~  

Jenkins, EIist. of Mexican War, 243. 
269 Howard; 614. 
" 16 Howard, 189. 
* G.  0. 55, 105, S. 0. 247, Dept. of the Gull 

beneflt of the poor of this command, see G. 0. 19 
166, 244, 246, Dept. of the Gulf, 1862.1 
" DIGEST 470-1. And see Hamilton v.  Dillin, 
" G. 0. 4, Div. of the Miss., 1863. 

Q. 0 .  101, Sixteenth Army Corps, 1863. 
G. 0 .  128, Id. 
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or upon the individuals possessing them. Such requisitions should be resorted 
to only f6r the supply of necessaries, and should not be excessive in amount. 
As i t  is expressed in the Manual of the I n s t i t u t e "  Supplies in kind (requisi- 
tions) demanded from districts or individuals must correspond to the generally 
recognized necessities of war, and must .be proportioned to the resources of the 
country."" Due receipts-it is prescribed-should be given for all articles 
requisitioned where payment is not made a t  the time, in order that  a future 
claim for payment may be properly evidenced." Requisitions have never been 
so generally resorted to a s  by the Germans in the Franco-Prussian war:  they 
were coinmonly addressed to the mayor of the commune, and covered a great 
variety of articles, whether required in large or small qunntitics: receipts were 
invariably given?' 

EXACTION OF CONTRIBUTIONS. As a further feature of Military Gov- 
ernment, the commander of the occupying army, according to the weight of 
authority, is authorized by the laws and usages of war to exact pecuniary 

"contributions " from the conq~ered.~' In  the language of the Brussels 
1257 Conference, contributions may be .inlposed " only upon the order o r  on 

the responsibility of the General in chief, or of the superior civil autllor- 
ity established in the occupied territory." They may indeed be required by 
comnlanders of armies on the march, or in temporary pogsession of the country, 
but it  is in general by virtue of an establjshed occupation, or of a conquest 
for the time accomplished, that a formal contribution is called for or expected. 
Such contributions a s  have been exacted in nearly all the European wars, 
and conspicuously in  the conquests of the English in India, are  generally ex
pressed to be for the purpose of defraying the expenses of the war. A con
tribution may also be levied for the paying of the cost of the military govern- 
ment itself during the period of occupation. Or i t  may be justified as  a penalty 
imposed upon the conquered nation for having initiated hostilities in violation 
of treaty or otherwise without legitimate excuse; or as  a commutation for the 
plunder to which the population would otherwise be subject, or a compensation 
for the protection of life and property and the preservation of order under 
circumstances of difficulty; or as  a mulct for the commission by the troops or 
people of the invaded country of acts specially injurious to the occupying army 
or to the persons under its p r o t e c t i ~ n . ~  

Contributions are  generally exacted not from indivitluals but from the enemy 
government, or from communities in the mass-as from separate districts, towns, 
&c., and through the local authorities. Thus upon the conquest of Mexico in 
1847,Gen. Scott levied assessments, " for  the support of the American military 
occupation," upon the nineteen States of that  Republic, in sums from $5,000 to 

18 Pnrt 11, 56. And see Woolsey, (6th ed.,) 220. 
In a General Order of the Dept. of the Ohio, issued by G w .  Hnlleck, in 18ti2, it was 

directed that such requisitions should "be made as light as  possible, and should be so 
distributfd as  to p'roduce no distress among the people." 

18 See Project, Brussels Conference, Art. 42 ; Manual, Laws of War (i 60 ; Lieber, Inst. 
5 38 and other authorities cited in lnst note. 

20 See Edwards, The Germnns in Fmnce, p. 49-50. "The only oftirers who possessed 
the right of issuing requisitions were generals and commanders of detached corps." 
Id., p. 51. 

2lFlrming v .  Pnge, 9 Hownrd, 614. Cross u. Harrison, 16 Id., 189;  Hamilton 0. 

Dillin, 21 Wallace, 7 3 ;  Clark v. Dick, 1 Dillon, 8 ;  Lewis v. McGnire, 3 Bush, 202; Hnl
leek, 458, 460. That an inferior offlcer cannot, of his own authority, exercise this right. 
see Lewis v. McGuire. Bluntschli ( 5  654) is the principal authority contra. 

22The numerous contributions levied by Germnn commanders in Fmnce, in 1870-1. 
were in the majority of cases flnes imposed for acts of this description. 
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r and usages of war to exact pecuniary 
~ e r e d . ~ '  I n  the language of the Brussels 
be .imposed " only upon the order o r  on 

11 in chief, or of the superior civil author- 
tory." They may indeed be required by 
or in  temporary possession of the country, 
establjshed occupation, or of a conquest 

ma1 contribution is called for or expected. 
:acted in nearly all the European wars, 
)f the English in India, are  generally ex- 
'raying the expenses of the war. A con- 
paying of the cost of the military govern- 
lation. Or it  may be justified a s  a penalty 
or having initiated hostilities in violation 
nate excuse; or as  a commutation for the 
d otherwise be subject, or a compensation 
rty and the preservation of order under 
nulct for the comlnission by the troops or 
specially injurious to the occupying army 
n 

L not from indiritluals but from the enemy 
oe mass-as from separate districts, towns, 
,s. Thus upon the conquest of Mexico in 
' for the support of the American military 
; of that Republic, in sums from $5,000 to 

d.,) 220. 
Ohio, issued by Gen. Halleck, in 1862, i t  was 

)e made a s  light a s  possible, and should be so 
~g the people." 
. 4 2 ;  Manual, Laws of War $ 6 0 ;  Lieber, Inst. 
re. 
e, p. 49-50. "The only officers who possessed 
[enerals and commanders of detached corps." 

Cross v.  Harrison, 16 Id., 189;  Hamilton V. 

Hllon, 8 ; Lewis v. McGuire, 3 Bush, 202 ; Hnl- 
mnot, of his own authority, extTcise this 'ight 
) is the principal authority contra. 
~y German commanders in France, in 1870-1. 
1 for acts of this description. 
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$668,332, the latter being the anionnt levied upon the Capital." Previously, 
1258 in M ~ r c h  of the same year, a t  Monterey, Gen. Taylor had mnde and 

enforced a n  assessment upon the inhabitants of Tarnaulipas, New Leon 
and Coahuili, by \tray of indemnification for the pillage and destruction of his 
wagon trains.% 

In  the case of Fleming v. Page,2Vhe Supreme Court recognized a s  legal the 
establishing by the military commander of a custom house a t  Tampico, upon its 
occupation in 1847, and the levying through the same of duties on the foreign 
commerce of the country a s  " a mode of exacting contributions from the enemy 
to support our army," and therefore a legitimate war measure or "weapon of 
war." So, later, in Cross v. Harrison? the same Court recognized as valid the 
authority of the President to  impose, a t  San Francisco in 1847, through the 
military commander, "duties on imports and tonnage a s  military contributions 
for the support of the government and of the army." 

In some instances special assessments have been resorted to for particular 
objects not of a military character, or for the benefit of classes or individuals. 
General Butler, a s  department commander, in  1862, levied about $700,000upon 
individuals and corporations, (alleged to have aided and abetted the enemy,) 
for the benefit of the "destitute poor" of New Orleans; * and i t  has been held 
that a subsequent commander, in 1864, was authorized in levying a tax of five 
dollars per bale on cotton brought into that city, to be applied to hospital, sani- 
tary and charitable purpose^.^ By an order of Gen. Halleck, made a t  St. Louis, 
(G. 0 .24  of 18G2), the class of persons in sympathy with the enemy were assessed 
" for the benefit of the southwestern fugitives," and the seizing of property, if 
necessary to enforce payment, mas directed. By a n  order of the Provisional 
Governor of Tennessee, of Dec. 13, 1862, a similar class of persons i n  Nashville 
were assessed for the support of the destitute families of persons who had been 

conscripted into the confederate armies. I n  a later order issued by Gen- 
1259 eral Grant, dated " I n  the Field, Chattanooga, Tenn., Nov. 5, 1863,"" 

stringent directions were given for the indemnifying of " Union families " 
snd " Union refugees," (who had suffered from raids or been driven from their 
homes,) by means of " assessments " to be made upon " secessionists of the neigh- 
borhood." Similarly, by an order df the commander a t  Memphis in 1863.'' resi
dent enemies, having property, were required to contribute to the support of 
refugees driven within our lines by '' insurrectionary violence." And by a suh- 
sequent order from the same source assessments were levied upon a similar class 
of persons to indemnify loyal individuals for damages suffered by reason of the 
seizure or destruction of their property by parties engaged in illegal warfare. 
I n  some instances also the contribution was exacted with a view tp the com
pensation or relief of the families of loyal citizens or of soldiers whose lives 

a G. 0. 287, 395, Hdqrs. of Army, 1847. Scott states in his Sutobiography, (p. 682,) 
that there actually came into his hands "about $220,000," of which $102,000 was ex
pended for the benefit of the soldiers, and $118,000 was sent to Washington for the pur- 
poses of the founding of an -4rnmy Asylum-tho present " Soldiers' Home." Strictly, this 
latter, as  being in the nnture of an Investment of the contribution for the profit of the 
Government, was not a legitimate use of the funds. See post, p. 833. 

Jenkins, Elist. of Mexican War, 243. 
"9 Howard, 614. 

16 Howard, 189. 
"C;. 0. 55, 105, S. 0. 247, Dept. of the Gull', 1862. [ A s  to other measures for the 

benefit of the poor of this command, see G. 0 .  19, 20, 21, 25, 30, 35, 55, 104, and S. 0 .  82, 
166, 244, 246, Dept. of the Gulf, 1862.1 

*DIGEST 470--1. And see Hamilton v .  Dillin, 21 Wallace, 73. . 
29G.0. 4, Div. of the Miss., 1863. 
"G. 0 .  101, Sixteenth Army Corps, 1863. 
a G. 0. 128, Id. 
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37 U. S. v.  Huckabec. 16 Wallace, 414. 
SB See unte,  page $80. 
"Project,  Rrassels Conference, Arts. 5, 6: 3 
Note, in this connection, the  legislation of J u  

the  President to takr  l>oss~ssion of all  t he  I t r  
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cated with it. At  the  cncl of the  war  they m 
control of their properly. and were in general r 
for  tlle goveknment transportation furnished L: 

808 MILITARY LAW AND PRECEDENTS. 

had been taken by guerillas or the like." For all contributions formal receipts 
should be given.a3 

I n  the more modern European wars, the payment of the p r inc i~a l  contribu- 
tion or indemnity exacted is. generally made one of the conditions of peace 
and a s  such provided for in the treaty. Thus by the treaty between Austria and 
Prussia, a t  the end of the " Seven Weelrs' War," of 1866, there was agreed to be 
paid by the former to the latter a contribution of forty million thalers. About 
half of the expenses of the war incurred by Prussia are said to have been 
covered by the contributions exacted from the defeated States, which, wit11 
that Conceded by Austria, included ten million thalws from Saxony, t,hirty 
inillion gulden from Bavaria, eight million florins from Wiirtemberg, six mil- 
lion gulden from Eaden, the same amount from the City of Franl~fort ,  and 

three million florins froin HesseDarmstadt. The more recent treaty 
1260 between. the Gernlan empire and France, a t  the close of the &r in 1871, 

stipulated for a payment, within three ~ e a i - s ,  by France, of a n  indemnity 
of five milliards of francs, which was secured by the occupatio~l by the German 
forces, till the payment of the final instalment, of six departments in tlle north 
and east of France and the fortress of Belfort. 

By the treaty of San Stefano, a t  the end of the Russo-Tur1;ish war, March, 
1878, the Sublilne Porte became bound to reimburse the Emperor of Russia for 
the expenses of the war, by the payment of ,an indemnity 'of 1,410,000,000 roubles, 
for the greater part, hokrever, of which sum, the Emperor, " in consideration of 
the financial embarrassrnent of Turkey," consented to " substitute " certain 
" territorial cessions " enumerated, but subsequently reduce? by the treaty of 
Berlin. 

China, which, a t  the close of the war with the English and French in 1860, 
was subjected to a contribution of two millions sterling and a further payment 
of one hundred tKousand pounds to the families of the murdered captives, has 
recently, April, 1895, in her treaty with Japan, been required to render to the 
latter a war indemnity of 200,000.000 taels, made payable in six gears, and 
secured by the occupation of certain territory. 

The lesser contributions required in modern times by commanders of Eure
pean armies have usually been in the nature of taxes or fines levied commonly 
after the manner and form of the assessments prescribed by the local law.= 

SEIZURE AND APPROPRIATION OF PROPERTY-Public Eea l  Prop- 
erty. I t  is  the general rule that in war no mere occupation, however firm. 
operates to transfer the title of land, as  territory, to the occupying power; that  
this passes only when the right of conquest is coi~.firmed dy treaty.s5 The bel. 
ligerent in possession thus ordinarily acquires and enjoys, prior to the peace, 
only the usufruct of iinmovable property. An exception lnay exist in the case 
of the capture of a special tract which had been acquired and used by the 
enemy for hostile purpose^.'^ A further exception has been recognized a s  

growing out of the event of our late civil war. Thus, in the case of 
1261 the premises, in Alabainn, of certain iron worlrs, purchased by the Con- 

S2G. 0. 159,Dept. of t he  Mo., 18G4; Do. 147, Dept. of the  Gulf, 1864; Do. 6, Dept. 
of t h e  Cumberland, 18G4. I n  G. 0.3, Dist. of the  Mo., 1862, Gen. Schofic.ld assesses 
upon " rebc~l s y ~ n l ~ a t h i . ~ r r s  ill Missouri llle s u ~ u  of $3,000 for every soldicr or" Union 
citizen killed, and of $1,000 to $6,000for  every one wounded, by "'lawless guerilla bands 
raised or s i~s ta incd by"  such sympathizers, and direcls t ha t  the  " fu l l  value of properly 
destroyed or stolen " by similar agencies be collectrd from the  shnle class. 

33 Project, Rrussels Conference, Art.  41 ; bIanual, Laws of War  § GO. 
Project,  Erussels Conference, Arts. 5,  41 ; hlanual. Lams of War  S 58. 

35 1 ICent, Co~n.,  110; Ilallech, 447; 414; Projcct,  Ijrussels Conference, Art. 7 :  
Manual,  Laws of War  $ 52. 

3U U. S. v.  i\ Trac t  of Laud, 1 Woods, 456. 
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federate States for military uses in 1863, and captured by the federa: forces 
in March, 1865, it  was observed by the Supreme C~urt.~~-"Conquered ter- 
ritory is usually held a s  a mere niilitary occupation until the fate of the 
nation from which it  is conqueretl is deternlined; but if tlle nation is entirely 
subdued, or in case it  be destroyetl 311d ceases to exist, the right of occupation 
becon~es permanent, and the title vests a1)solutely in the conqueror." And it  
was ailjuclged that the l?reiiiises ailcl ~ ro i~e i ' ty  in qucstion became, at the end of 
the war, vested in the United States and could legally be disposed of thereby, 
for the reason that the govcrnnient of the Confederate States had then wholly 
ceased to exist-become extinct. 

Special exemptions. As in tlie event of an inv:~sion,~~so, and a f o r t i o r i ,  
upon the established occupation of the country of an enemy, tlie preii~ises and 
buildings of public establishments devoted to religious, charitable, educational, 
literary or sanit:~ry purlJoses, 2nd the like. are by the colninon law of war, 
exempt not only from seizure, but unless necessity requires it, from use, in the 
exercise of the military government. If such buildings are  reqnired for the 
siclr or wounded, such use should continue only cluring the eiiiergency. Any 
unnecessary injury clone such institutions, or to historical monnn~ents or col
lections, or works of science or ar t ,  is interdicted and should be se\-erelg pun- 
ished. 

Personality of t h e  enemy. As to personal property of the enemy's govern- 
ment, tlie occupyiiig belligerent niay appropriate any valuables or material 
which have been in the use of the eiienly, or are  usable, for war ~urposes,  such 
as  moneys, arlns and other munitions, supplies, nienns of t rany~or t ,  or other 
movable property. The modern codes specify that railway plant and stock, 
telegraph lines, steam or otllsr vessels, (whether belonging indeed to the 
enemy gorernnlent or to corporations or indi~iduals , )  may not, unless the 

necessities of war reqnire it, be destroyed, but should he restored a t  the 
1262 conclusion of h o s t i l i t i e ~ . ~ ~  Tlieir disposition, howel-er, if of sufficient im- 

portance, would properly be provided for in tGe treaty of peace and 
settlement. 

PRIVATE PROPERTY. Except as  already indicated, and subject to such 
taxes or contributions as  the donlinant authorit)- 111ilg i~iil~osc, a11 innocent 
private property of the irldividual inhabitants of an enemy's country occul~ied 
and held under military government, including moneys, securities, rents and 
proceeds, debts, and personal and household eflects, remain, untler tlie modern 
law of war, exempt, a s  a general rule, from seizure or adverse use, and the 
possession thereof by the private owners is to be respected. A still stricter 
rule should be applied here tlian where the district is  inv:~ded merely, not 
occupied. In  a ciz;iZ war, however, the property of persons lrnowil to be clis- 
affected will not always be treated as  innocent. Thus in sollie instances during 

37 11. S. v. Huckabce. 1 6  Wallace. 414. 
See a n t e ,  page 780. 

"Project,  Brussels Conference, Alts.  5, 6 :  Mnnnnl, 1,rrws of War  % GO, 51. 55. 
Note, in this connection, t he  legislation of .lnly 31, 18G1, by which Congress empowered 

the  President t o  take possrssio~l of all  t he  Railroad ilnd T ~ I ~ f i r a p l ilines in the  United 
Sta tes  for military purposes. and the  oraer of t h e  Srcretary of War  oi  hIay 23, 1862, 
announcing the taking possession of t hc  same by the  Presidenl, and directing "Chat 
the respective Railroad Companies. thcir officers and servants,  shall  hold themselves 
in  rcndint~ss for  thf ,  transportation nf troops and munitions of war .  a s  may be ordered 
by the  military autllorities, to the exclusion of a l l  other business." The Companies 
hcre mainly had in virw were those whose lines t r a v ~ r s e d  enemy's country or communi- 
cated with it. At  the  end of the  mar they were f i ~ l l g  reinrestrd in t he  possession ~ n d  
coutrol of their property. and were in gcnrral settled with and  paid by the  United Sta tes  
fo r  t he  goveYnment transportation furnished by t h o u  
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plunder or the levy of irregular cdntribu 
cannot properly be impressed, or taxes ( 

public purposes. Private effects or fund 
upon or to increase the wealth or capital 

I t  is also. to be noted that the right, 
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1265 use of moneys belonging to enemie 
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government, or to the government of the ( 
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in the Fmnco-Prussian war the French 
the German military authorities to wor 
especially the Eastern Railway, and to 
the same time requisitioned. By a Gene 
mander a t  illen~phis in 1863, district, di 
required to impress all able-bodied per 
batteries to their i n a ~ i m u r n . ~  A simila 
the same year by the commander of t h  
nessee. As to any of such persons a s  m: 
not sanctioned by the laws of war. 

The treatment of the citizens of the 
should further, as  it  is declared by mod 

" See Report of the Chief of Miscellaneous 
1894. 

Lewis v. McGuire, 3 Bush, 202. 
4gTaylor v. Nashville, LC., R. R., 6 Cold., G4f 
*Gates v. Goodloe, 101 U. S., 615 ; The Veni( 
&'Planter's Bk. v. Union Bk., 16 Wnllace, 4 

Gen. Scott a t  Jalapa, May 11, 1847, in which 
private property and persons and the propert 
biography, p. 549. 

62 Planter's Bk. V. Unioll Bk., ante. 
I'roject, Brussels Conference, Art. 36 ; Man 

iv G. 0. 157, Sixteenth Army Corps, 1663. 
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our late civil war the rents of buildings belonging to disloyal owners, absent 
within the enemy's lines, were collected and appropriated to public purposes, 
by the orders of the occupying commander. An example of such an order was 
that given by General Grant to General Sherman, in August, 1862, in regard 
to the collection of such rents a t  Memphis, Tenn., the lawfulness of which was 
subsequently affirmed by the U. S. Supreme Court.'' The amount of all such 
rents paid into the U. S. Treasury was, as  officially reported, nearly four hun- 
dred thousand dollars." 

The above general rule, however, of the law of nations, is subject to a n  
1263 exception where private property is actually required to supply the needs 

of the troops of the occupying army. The belligerent right of appropria- 
tion under such circumstances, observes the Supreme Court in Dow v. Johnson," 
i s  "not extinguished by the occupation of the country, although the necessity 
for its exercise is thereby lessened." A fortiori such property may be taken 
where employed by the owner in unlawful trade and intercourse," or where used, 
or intended or held subject to  be used, for the support or assistance of the enemy. 
Such, for example, were the rents above referred to, which were seized a s  a 
precautionary measure to prevent their accruing to the enemy's benefit. But 
especially such was the cotton, so frequently seized by the national forces in the 
territory of the insurrectionary States during the civil war. The proceeds of 
this cotton was indeed the principal resource of the enemy for the prosecution 
of the war and the maintenance of the confederacy, and, though belonging to 
private individuals, i t  was repeatedly held by the Supreme Court to have been 
"hostile property and a legitimate sub.ject of capture "-'I a s  much so a s  the 
military supplies and mullitions of mar it  was.used to obtain." In  deference, 

however, to " the  humane maxim of the modern law of nations which 
1264 exempts private property of non-combatant enemies from capture a s  booty 

of war,"U Congress by special legislation, during the war,= provided for 
the conversion of such cotton and all other captured private property into money 
and its deposit in the Treasury, subject to the claims of the original owners and 
their recovery of the same on proof of loyalty. The proceeds of the captured 
cotton thus sold and paid into the Treasury amounted to about fifteen millions 

I n  Gates v. Goodloe, 101 U. S., 612. As to these, see reference, post. 
"The exact amount, a s  i t  appears from the Annual Report of the Secretary of the 

Treasury for 1866, was-$392,004.41. I n  his Report of Nov. 28, 1894, the Chief of Mis- 
cellaneous Division, Treasury Department, states the aggregate of al l  rents received 
a t  $613,284.96.
"100 U. S., 107. 

Halleck, 496 ; Mitchell v. Harmony, 13  Howard, 133. 
Whitfield v .  U. S., 92 U. S., 170. " T h a t  cotton, though private property, mas a 

legitimate subject of capture, is no longer an open question in this court." U. S. 91. 

Anderson, 2 Wallace, 404;  U. S. v .  Padelford, 9 Id., 540 ; Haycraft v .  U. S., 22 Id., 81. 
" I t  was the foundation on which the hopes of the rebellion were built. I t  was substan- 
tially the only means which the insurgents had of securing influence abroad. In  the 
hands of private owners, i t  was subject to forced contributions in aid of the common cause. 
I ts  exportation through the blockade was s public necessity. Importing and exporting 
companies were formed for tha t  purpose. I t  is not too much to say that  the life of the 
Confederacy depended a s  much upon i t s  cotton a s  i t  did upon i t s  men. If they had had 
no cotton, they would not have had, after the first year or two, the menus to support the 
war. To a very large extent i t  furnished the munitions of wnr and kept the forces in 
the field. I t  was therefore hostile property and legitimately the subject of capture in 
the territory of the enemy." White, C. J., in Lamar v.  Browne, 92 U. S., 194. And see 
Mrs. Alexander's Cotton, 2 Wallace, 404 ; Radich v. Hutchins, 95 U. S., 213 ; Young ~ i .  

U. S., 97 Id., 58 ; Briggs v. TJ. S., 143 U. S., 346. In Coolidge v.  Guthrie, Flippin, 97. i t  
was held tha t  an action would not lie against a military ofecer for the taklng of cotton 
fure belli. 

&U. S. v. Klein, 13 Wallace, 137. 
"By the so-called "Capturecl and Abnndoned Property Act" of March 12, 1863. 

http:was-$392,004.41
http:$613,284.96
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lther captured private property into money 
:t to  the claims of the original owners and 
of loyalty. The proceeds of the captured 
easury amounted to about fifteen u~illions 

As to these, see reference, post. 
m the Annual Report of the Secretary of the 
his Report of Nov. 28, 1894, the Chief of Mis- 
t ,  states the aggregate of all  rents received 

, Howard, 133. 
That cotton, though private property, was a 

sr an open question in this court." U. S. u. 
ford, 9 Id., 540 ; Haycraft u. U. S., 22 Id., 81. 
es of the rebellion were built. It was substan- 
ots had of securing influence abroad. In the 
orced contributions in aid of the common cause. 
I s public necessity. Importing and exporting 

It is  not too much to say that the life of the 
,iton as  i t  did upon i t s  men. If they had bad 
the first year or two, the means to support the 

I the munitions of war and kept the forces in 
rty and legitimately the subject of capture in 
, in Lamar u. Browne, 92 U. S., 194. And see 
Radich u. Hutchins, 95 U. S., 21.3; Y o u n ~  q i .  

S., 346. In Coolidge u. Guthrie, Blippin, 97. It 
iinst a military officer for the taking of cotton 

rloned Property Act" of March 12, 1863. 
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of dollars; that of other miscellaneous property to  nearly three millions. Of 
the proceeds of the cotton there was returned to owners or claimants an amount 
of upwards of ten millions of dollars under the legislation referred to.'7 

In closing this subject it  shonlcl be remarked that  a non-combatant, who yields 
obedience in good faith to the occupying power, is  entitled to  protection against 
plunder 01-the levy of irregular cdntributions." And of course private ~jroperty 
cannot properly be impressed, or taxes or contributions be assessed, except for 
public purposes. Private effects or funds cannot be taken merely '' to speculate 
upon or to increase the wealth or capital of the State." " 

I t  is also. to be noted that the right, under Rfilitary Government, to  appro- 
priate the private property of enemies for any purpose is to be regarded as  
materially modified where, uvan a pernlanent or continued occupation, an in- 
creased measure of protection to person and property has been gunranteed.* 
So, where a commander, in occupying a country or town of the enemy, has 
formally pledged the government to the holding inviolate of the rights of prop- 
erty of individuals, the seizure of private property by the nlilitary authorities 
will not be recognized a s  legx~l.~' Thus an order given by Gen. Banks, com- 

manding a t  New Orleans in 1863, for the taking possession for nlilitary 
1265 use of moneys belonging to enemies on deposit in hanks of that city. was 

held by the 'supreme Court to have been unauthorized for the reason 
that Gen. Butler, by his proclamation, on first occupying the city, of May 1, 
1862, had given a n  express pledge of the character i ~ d i c a t e d . ~  

COMPULSORY EMPLOYNENT AND TREATMENT O F  INHABIT
ANTS. As a general rule, the inhabitants of territory occupied by an enemy 
cannot be compelled against their consent to take part in  inilitary operations 
of offence or defence against their own government or army. Nor can they be 
required (except by way of penalty for a n  offence, or to secure their goocl con- 
duct), to take a n  oath of allegiance or of obedience to the existing military 
government, or to the government of the enemy nation." Emergencies, however, 
may arise, when the population may prop,erly be inipressed to perform labor, 
or render quasi military service, for the purposes of the occupying belligerent; 
but such service cannot properly be extended to bearing arms as  soldiers. Thus 
in the Frsnco-Prussian war the French peasants were frequently required by 
the German military'authorities to work on the roads and on the railways, 
especially the Eastern Railway, and to serve a s  drivers, their carts being a t  
the same time requisitioried. By a General Order issued by the military com
mander a t  itfernphis in 1863, district, division and brigade comnlanders were 
required to impress all able-bodied persons so as  to fill up regiments and 
batteries to their ~ n a x i m u m . ~  A similar order, (G. 0. No. 4,) was made id 
the same year by the commander of the Department and Army of the Ten- 
nessee. As to any of such persons as  may have been enemies, this action was 
not sanctioned by the laws, of war. 

The treatment of .the citizens of the district under military government 
should further, as  it  is declared by modern codes, be especially characterized 

"See Report of the Chief of Miscellaneous Division, Treasury Department, Nov. 28, 
1894. 

Lewis v. McGuire, 3 Bush, 202. 
4s Taylor I> .  Nashville, kc., R. R., 6 Cold., 646. 

Gates u. Gooclloe, 101 U. S., 615 ; The Venice, 2 Wallace, 258. 
61 Planter's Bk. v .  Union Bk., 16 Wnllace, 483. Compare the proclamation issued by 

Gen. Scott at  Jalapa, May 11, 1847,. in which i t  i s  declared that the army "will respect 
private progerty and persons and the property of the Mexican church." Scott's Auto- 
biography, p. 549. 

62 Planter's Bk. v. Unioli Bk., ante .  
63 Project, Brussels Conference, Art. 3 6 ;  Manual, Laws of War 6 47, 48. 
M G .  0.157, Sixteenth Army Corps, 1SG3. 
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1865, passim. See also G. 0 .  9, Dist. of FIE 
a "systenl of labor"  throughout Florida to 
other Sort of lahor regulation-G. 0. 65, Dep 
of workmen designed to  defeat the  manufact 

?'See G. 0. 41, 42, Dcpt. of the  Gulf, 1862 ; 
Dept. of the  Miss., 1862 ;  Do. 53, 59, Middle 
Ca., 1863 ;  Do. 66. Sixteenth Army Corps, 1 
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of the  commanding officer a t  Nashville, of A] 
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By a n  order of April, 1862, Anclrcw Johnso 
clares vacant t he  offices of the mayor of Ns 
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Dcsertcrs from thc  encmy were also rccjui~ 
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11. Ali attorneys, counsellors, advocates a 
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by a respect shown for their domestic affairs, their family relations and the 
exercise of their religion. Thus, in the Manual of the I n s t i t ~ t e , ~ ~it is said
"Fenlale honor, religious beliefs and forms of worship must be respected. 

Interference with family life is to be avoided." I t  mas an alleged tlis
1266 regard of the religious scruples of the natives by the British in India 

which was the immediate cause of the.disastrous Sepoy rebellion of 1857. 
Son~e~pecial features of the exercise of Military Government in our wars 

may here be noticed. 

POLICE REGULATIONS. G p .  Scott, in occupying Mexico, made provision 
in one of his principal ordersG8for estsblishing a filexican civil police to act i n  
conjunction with the army. The organization of a local police force in some 
districts of the South was also provided for in orders cluri~lgthe late war." 

Of the regulations of police ordained by coinmanders in that war the nlosi: 
frequent were the quarantine regnlations, established generally a t  seaports 
occupied by our forces," pursuant to a direction of the Pre~ident .~ 'Regulations 
were also imposed by way of restriction upon local traders, especially those 
trading by boats on the great rivers connecting States, as  the O l ~ i o ~ ~and 
Mississippi; " a s  also upon persons cnrrzing on business injurious to the mili
tary service--such as  dealers in liquorBZand in military c lo t l~ ing .~Other 
regulations made provision in regard to the passes \vhich should be requiretl 
for passing the lines,&o? for traveling through disturbed parts of the couiltry ;" 
also in regard to passengrrs erubarBi11g upon and landing fro111 vessels, \vlio 
were required to be furnished with passports, to have their haggage esaluinetl 

and to be deprived of the arms in their posse~s ion .~Others regulated 
1267 the use of railroads and of telegraph lines." By an order of the Provost 

Marshal a t  St. Louis ir! August, 1SG1, the wearing of concealed weapons 
was inhibited to any persons escept the military aud the regular police. EY 
orders issued by the Department Columander in August, lS(i2, the popul:ltioll 
of New Orleans, (with sonle esceptions,) were required to be disarmed.oP 13.v 
an order of the Depart~nentCoin1n;lnder a t  the saine place, of July, 1863, as
semblages of persons not expressly authorized are forbidden. bar-rooms and 
places of business are  required to be closed a t  3 o'clocli, p. m., ancl it  is 
directed that n~ persons not belonging to the military or police force sllall be 
allowed to be on the streets after that hour. By an orcler ,of Dece~nber,1863, 
the City Gas Company of Norfoll;, Va., having sealed up its \rorlis, the same 
were talien possession of by Ilie occupying military authorities and t l ~ elighting 
of the city a t  night caused to be r e s u n ~ e d . ~ ~  

6s g 49. And see Project,  Brussels Conference, Art.  38. 
68 G. 0. 287, Hdqrs. of Army, 1847. 
s7 See G. 0. 129, Sixteenth Arllly Corps, 18CG3; Do. 43, Dept. of No. Ca., 1865. 

See G. 0. 15,  Dept. of No. Ca., 1866 ;  Do. 4, 24, Dcl>C of So. Ca., 1866 ;  Mcd. Dctr. 
O.,  Id., April 1 ,  1866 ;  G. 0. 11, Dept. of the  Carolinas, 1 8 0 0 ;  110. 12, 15. Dcpt. of .%la., 
1866 ; Do. 20, Dcpt. of Flu., 186C; Do. 21, Dept. of Ida., 1StiG ; Do. 10, 12, 13, Dept. of 
Texas, 1866. 

60 a. 0. 15 of 1866. 
G.  0. 26, Degt. of t he  Ohio, 1861. 

81 Sw thc  G. O.,  Dept. of t he  Gulf, for  1864 esl~ecially. 
"G. 0. 31. Dept. of So. Ca., 1865. 
aJ C,.  0. 162, Sixteenth Army Corps, 1863. 
Gk G .  0. 56, Army of the  Potomac, ISGI; Do. 27, Id., 1862 ;  Do. 10, Dept, of the Sontll, 

1863. 
06 G. 0. 22, Dept. of N. Mex.; 1864. 
on G .  0 .  35, Dept. of t he  I'acific, 1864 ; Do. 5, 18, Id., 1865. 
* G. 0. 8, 36, 67, Dept. of No. Ca., 1803. 

" I t  is s ta ted by I'arton, (" Gen. nu t l c r  in New Orloans," p. 463,) tlint about 6,000 


nrnls 	were surrendered under these orders. 
OQ VIIl Reb. Rec., 28. 
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REGULATION OF LABOR. The matter of the regu1:lting of labor was 
nlostly restricted to cases of freedmen or colored persons brought by the 
chances of war within military protection and care. The President, in free- 
ing, by his I'roclarnation of January 1, 1863, all persons held a s  s l n ~ ~ e sin
the insurrectionary States and districts, recommended to them "that ,  in all 
cases when allo~ved, they labor faithfully for reasonable wages," and further 
authorized that they be "received into the armed service of the United States." 
Under this proclamation and repeated legislation of Congress, a large number 
of such persons were elnployed in connection with our arnlies, ant1 some one 
llunclred and forty regiments of colored troops were organized. I t  was, how- 
ever, m;iinly nnder the Act of March 3, 1865, " to establish a Bureau for the 
relief of Freedmen and Refugees," by which abandoned and coniiscated lands 
in the insurrectionary States were set apart and assigned " for the use of loyal 
refugees and freedmen," (and under the appropriations for the support of this 
Bureau, continued till 1869,) that the matter of tlle regulation of labor became 

an incident of ini1itni.y governinent. At localities on the coasts of South 
196s Carolina, Georgia and Florida, especially, was such regulation directed 

by niilitary commanders, and frequent General Orders were issued by 
them relating to the government, subsistence and employnient of the classes of 
persons indicated in t l ~ e  statute." 

REQUIREMENTS AS TO OATHS OF ALLEGIANCE. Upon the occnpa- 
tion of hostile country during the late war, the talring and st~hscribing of an 
oath of allegian'ce to the United States were not unfrequently required of inhab- 
itants regarded a s  disaffected and likely to be hostile, as also of citizens before 
they were permitted to act or resume their functions a s  civil officers, attor- 
neys, jurors, kc., or to trade. vote, One of the most pointed of the orders 
of this description was G. 0. 4, Division of the James, 1865, issued by Gen. 
Halleck during the military gorerninent of Rich~nond in April of that year.72 

-

?Osee, fo r  example. Gen. Sherman's Order, Hilton Head, Feb. 6, 1862; G. 0. 6, 
Dept. of t he  Cumberland, 1863; Do. 112, Middle Dept., 1864; Do. 23, Dept. of the 
Gulf, 1864 ; Do. 23, Id., 1865 ; Do. 34, Dept. of t he  Miss., 1865 ; G. O., Dept. of No. Ca., 
1865, passim. See also G. 0. 9, Dist. of Fla., 1865, in which Gen. Newton establishes 
a " system of labor"  throughout Florida to  prevent vagrancy. As a n  instance of an 
other Sort of labor regulation-G. 0 .  65, Dept. of the  Mo., 1864. prohibits combinations 
of workmen designed to defeat the  manufacture  of things needful for military use. 

See G. 0. 41, 42, Dcpt. of t he  Gulf, 1862; Do. 29, 41, Dept. of the  Mo., 1862; Do. 3, 
Dept. of the  Miss., 1863 ; Do. 53, 59, Middle Dept.. 1863 ; Do. 40, Dept. of Va. B No. 
Ca., 1863;  Do. 65. Sixteenth Army Corps, 1863; Do. 4, Div. of t he  James,  1865;  Do. 
38, Dept. of Ala., 1865. I n  the  G. 0. cited of t he  16th  Corps, all citizens are  required 
to  register, enroll, and take the  oath, under penalty of bcing sent  south. By an  order 
of t he  commanding officer a t  Nashville, of April, 1863, all  whites over eighteen a re  re
quired to  subscribe the  " oath of allegiance or non-combatants' parole, or t o  go south." 
By a n  order of April, 1862, Andrcw Johnson, Provisional Governor of Tennessee, de
clares vacant t he  offices of the mayor of Nashville and other officials who refnsrd to 
take the  oath of allegiance, and appoints persons to  fill them til l  t he  next elcction. In  
t l ~ r  G. 0. cited of t he  Dept. of Va. it No. Ca., t he  official ac ts  of civil officers not  taking 
the  oath  a r e  declared void. I n  G .  0. 40, Id., t ransfers  of property by persons who 
have not  returned to their allegiance a re  forbidden and  declared to  be  without legal 
validity. The administering of t he  oath  was generally devolved upon t h e  Provost Marshal, 
whose duty  i t  wss  also madc to arres t  persons who violated their o a t h  

Deserters from the  enemy were also required t o  take the  oath  before they could he 
released from arres t  or employed. See G. 0. 4, Dept. of the  Ohio, 1664. 

7ZThis  Order is in full  a s  follows: 
"I. Clerks of courts of records in Richmond and  Petersburg will be permitted to re

sume their functions on taking t h e  oath  of allegiance. 
11. A11 attorneys, counsellors, advocates and proctors, and others licensed to  prae

tice a particular profession, t rade or business; t he  presidents, directors and officers of 
all  corporations, and all  persons availing thcmsclves of t he  benefit of General Order 
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prayer," and on another occasion the cl 
observe a particular day which had be 
fast." - 

Under the legislation of Congress of J 
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the freed people " became a feature of tl 

South during the latter part of tk 

1271 CONTROL OF PUBLICATIO 
of military government, may sup 

other publications by which hostility is  
measures in  the prosecution of the wa 
conveyed to the enemy. In New Orlean 
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mander ordered the office of another I 
the writer of a n  article therein, which 

dent Lincoln and reflected offens 
1272 administration, to be placed in a 

of the Ohio of 1863 the circulatia 

78 On being released and returned to  New 
Gen. Banks to  take a n  oath of alleginnce as  
refusal to do so, they were sent back to  New ' 
p. 484. 

"G. 0. 27, Dept. of the Gulf, 1862. 
See extracts from this Proclamation undt 

81To wit, the Crescent, Bee, Delta, Picayul: 
by G. 0. 17, 235, 513, and S. 0. 37, 39, 4' 
case of Henri Dubos, arrested and irnpriso~ 
seditious articles in  a further newspaper o 
L)ubos v .  United States, Report of Counsel o 
Claims Commission, p. 109, and Appendix ' 
Commissioner Aldis. 
" Parton, " Gen. Butler in New Orleans," r 

G. 0. 4, Sixteenth Army Corps, 1863. 
" G. 0. 87, Dept. of Va., 1865. In  the su 

and year, i t  was declared that ,  a s  the edito 
the publication, and given assurance tha t  t l  
(and in, view of the recommendation of G 
had been resci~ded.  

%G. 0. 119, Dept. of Va., 1865. In  Do. 
proper acknowledgment of wrong and assur 
mitted to  resume. 

I n  G. 0. 27, Dept. of Pacific, 1865, Gen. 
sons who should "exult over the assassin1 
paper so offending, or expressing any symp 
will be a t  ollca seized and suppressed." 
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1269 REGULATION OF ELECTIONS. Beside requiring voters to take a n  
oath of allegiance," the Commander administering military governn?ent 

may, in proper cases, order elections to be held," and where disorder, fraud, or 
intimidation is  apprehended a t  any election, may so regulate the conduct of the 
same a s  to secure a fair ballot and prevent breaches of the peace.16 The subject, 
however, of the ordering and regulating of elections by military authority is one 
which, in our history, has been most fully illustrated by the special military 
government instituted under the Reconstruction Laws-to be adverted to here- 
after. 

1270 DIRECTION OF EDUCATION OR RELIGIOUS WORSH~P. This 
is an authority which, though rarely exercised, is still, in a proper case, 

within the powers of Military Government. An instance of an assuming of con- 
trol of the subject of education i s  presented by a n  Order of 1864, in which the 
Department Commander appoints an army chaplain to be superintendent of 
public education, both for white and black children, and makes attendance a t  
school compulsory, kc.'' A marked instance of direction as  to religious ministra- 
tion is  found in the General Order of the Department of Alabama, in which the 
Episcopal Bishop Wilmer, who had instructed the clergy of his diocese to omit 
from the church service the usual prayer for the President, was, with the clergy 
who had complied, suspended and forbidden to preach or p'erform divine service, 
and their churches were closed, till they should resume the prayer and take the 
amnesty oath prescribed in the President's proclamation of December 8, 1863." 
In New Orleans, in 1862, several Episcopal clergymen were arrested and sent to 
New York, for confinement in Fort Lafayette, for refusing to read the same 

No. 2, in  regard to trade, will be required to take the oath of allegiance to the United 
States. Any person in the above mentioned cities, who, without taking the oath, shall, 
after the first of May next, attempt to practice any licensed profession, or engage in any 
licensed trade or business, or shall exercise the functions of a president, director, or 05
cer of any corporation, will be arrested. The foregoing provisions will be enforced In 
other parts of the State a s  early as  practicable. 

111. A11 persons making claims for  restoration of private property, before a Provost 
Marshal, or any other military officer, court, or commission, will be required to take 
the oath of allegiance to  the United States, and until the claimant takes the prescribed 
oath, his claim will neither be granted nor considered. 

IV. All o5cers  of customs in this Military Division are  requested to  give no clearances 
or permits to  ship or land goods or  other articles of trade, to  any person or for the 
benefit of any person who has not taken the oath of allegiance to the United States. 

V. No marriage license will be issued until the parties desiring to  be married take 
the oath of allegiance to  the United States, and no clergyman, magistrate, or other per- 
son authorized by State laws to  perform the marriage ceremony, will officiate in such 
capacity until he himself and the parties contracting matrimony have taken the p r e  
scribed oath of allegiance. 

vI. Any person acting in violation of these orders will be arrested, and n full account 
of the case reported to  these Head Quarters." 

13 See under last Subject. 
74 Note, for example, the  proclamation of Gen. Banks, Comdg. Dept. of the Gulf, of Jany. 

11, 1864. 
TsG. 0. 53, 59, Middle Dept., 1863;Do. 24, Dept. of the Gulf, 1864: Do. 141, Dept. 

of No. Ca., 1865;Do. 51,Dept. of Icy., 1865;Do. 21,Dept. of Bla., 1865. 
TeG. 0. 150, Dept. of Va. & No. Ca., 1864. Similar.action, according to Parton, 

(" Gen. Butler in  New Orleans," p. 435,) was taken by the same commander in N. 
Orleans in  1862,when, it is said,-" the school system was reorganized on the model 
of tha t  of Boston. A bureau of education and a superintendent of public schools were 
appointed." 

n G .  0. 38,Dept. of Ala., 1863. Later, in the remarkable G. 0. 40,Div. of the Tenn., 
1865, (published in G. 0. 2, Dept. of Ala., 1866,)Gen. Thomas removed the restriction 
on the ground tha t  the action of Wilmer had been practically repudiated by the people 
of Alabama, as  manifested by their increasing loyalty to  the Union. 
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24, Dept. of the Gulf, 1864; Do. 141, Dept. 
i ;  Do. 21, Dept. of Fla.. 1865. 
1864, Similar. action, according to  Parton, 
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lchool system was reorganized on the model 
and a superintendent of public schools were 
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prayer," and on another occasion the churches o f t h e  city were ordered not to 
observe a particular day which had been designated by President Davis a s  a 
fast.?' 

Under the legislation of Congress of July 16, 1866, and the Appropriation Acts 
providing for the support of the " Bureau of Freedmen," &c., the " educatim of 
the freed people " became a feature of the Military Government exercised in the 

South during the latter part of the war and the Reconstruction period. 

1271 CONTROL O F  PUBLICATIONS. The Commander, in the exercise 
of military government, may suppress or suspend newspapers, books, o r  

other publications by which hostility is excited against his Government or its 
measures in  the prosecution of the war, o r  information or encouragement is  
conveyed to the enemy. In  New Orleans, in 1862, the Department Commander, 
after interdicting a certain class of publications in his proclamation of May l,m 
temporarily suspended several newspapers ; one, the " True Delta," being 
placed in charge of two officers of the army detailed for the purpose, who pro- 
ceeded to edit i t  " in the interest of the United States." '' By an order published 
in Memphis in 1863, Gen. Hurlbut suppressed a Chicago newspaper within his 
command for publishing a series of calumnious articles against the President 
and thus exciting disloyalty to the Govertlment?' so, in  a n  Order of the Depart- 
ment of Virginia of 1865, Gen. Terry ordered the Provost Marshal of his com- 
mand to seize the presses, types, &c., belonging to the proprietors of one of the 
Richmond newspapers, and prevent i ts  future publication, because it had 
styled a part of the President's amnesty proclamation a s  "heathenish," and a 
certain Act of Congress a s  "mean, brutal and cowardly, revoltingly absurd and 
atrociously unjust."" I n  a later G. 0. of the same Department the same com- 
mander ordered the office of another Richmond newspaper to be closed, and 
the writer of an article therein, which had disparaged the memory of Presi- 

dent Lincoln and reflected offensively upon President Johnson and his 
1272 administration, to be placed in arrest?' In  Orders of the ~ e ~ a r t % e n t  

of the Ohio of 1863 the circulation is interacted of a New York aud a 

" On being released and returned t o  New Orleans, these clergymen were required by 
Gen. Banks to  take a n  oath of allegiance as  a condition to  their landing; and, on their 
refusal to  do so, they were sent back to New York. Parton, " Gen. Butler in  N. Orleans," 
p. 	 484.
"G. 0. 2 i ,  Dept. of the ~ u l f :  1862. 
80 See extracts from this Proclamation under next Title. 
81To wit, the Crescent, Bee, Delta, Picayune, Daily Advocate, and Estafette dn Sud,- 

by G. 0. 17, 235, 513, and S. 0. 37, 39, 42, 235, Dept. of the Gulf, 1862. And see 
case of Henri Dubos, arrested and imprisoned by Gen. Butler for  publishing alleged 
seditious articles in a further newsDaDer of New Orleans called "The Comoilateur." 
Dubos v .  United States, Report of Counsel of U. S. on Proceedings of R'rench-imerican 
Claims Commission, p. 109, and Appendix " H," containing dissenting opinion of Mr. 
Commissioner Aldis. 

82 Parton, " Gen. Butler iq New Orleans," p. 283, 434, 435. 
8s G. 0. 4, Sixteenth Army Corps, 1863. 
"G. 0. 87, Dept. of Vn., 1865. In  the subsequent G. 0. 92 of the same Department 

and year, i t  was declared that, a s  the  editors and proprietors had expressed regret at 
the publication, and given assurance tha t  there would be no further cause of offence. 
(and in, view 04 the recommendation of Governor Pierpont, kc.,) the former order 
had been r e s d ~ d e d .  

"G. 0. 119, Dept. of Va., 1865. I n  Do. 123, Id., it was announced that ,  upon a 
proper acknowledgment of wrong and assurance of reform, the paper bad been per
mitted to  resume. 

I n  G. 0. 27, Dept. of Pacific, 1865, Gen. McDowell, in  ordering the arrest of per
sons who should "exult over the assassination of President Lincoln," adds--"Any 
paper so offending, or expressing any sympathy i n  any way whatever with the act, 
will be a t  onco seized and  suppressed." 
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the oath of allegiance, kc.,-persons have l?ec?n snmlnarily put outside the 
lines of the army or banished fro111 the country." 

1274 In  the great niajority of cases, however, the inhnl~itants of States, or 
distl'icts under niilitary governme~lt during the late war, w l ~ o  offendeil 

against the laws of war, or were guilty of cri111e.s or disorders, vvere brought to 
trial before nbilitarl~ co?tf~r~.~iissions-as hereafter to be Illore particularly 
indicated. 

V. 	 THE STATUS OF BIAItTIAL LAW AND TI-IE LAWS OF WAR 
SI'I'LICABLE THERETO. 

MARTIAL LAW DEFINED. Martial law, as  the tern1 i s  used in this 
treatise, is tnilitnry rule esercisecl by the United States, (or a State,) over its 
own citizens, (riot being enen~ies,) in an emergency justifying it. In  the ei~rly 
Chapters the distinctior~ has been referred to between tliis law and AIilitary 
Law proper, the code of the soldier, with which it  \\.;IS formerly c o n f u ~ e d . ~ V n  
the present PART it has alrencly been distinguisllecl froill Afilitary GOT-er~mlent, 
the dominion exercised in war, (foreign or civil,) over the territory and in- 
habitants of an enemy's country upon its conquest and occupi~tion. The term 
" martial lo.*~,o,"has indeed not unfrequently been en~ployetl indifferently to 
describe any form .of military control whether of our o\vn people or of enemies. 
But this use, n7hile colloquially ndnlissible, is regarded by the author xs un
satisfactory ant1 confusing as  a leg;11 designation. 

OCCASION AND FIELD O F  MARTIAL LAW. I t  has been declared by 
the Supreme Court in Ex pnrte hlilligan "' that " martial law " is  " confined to 

the locality of actual \%-:lr," and also that i t  " can rlcver exist when the 
1275 courts are open anti in the proper and unobstructed exercise of their 

jurisdiction." But this ruling \\.:IS made by a bare ~najority-five-of 
the court, a t  a time of great politicnl escitement, and the opinion of the four 
other members, as  delivered by the Chief Justice, was to the effect t1i;it martial 
law is not necess:lrily lin~ited to time of war, but may be ezercisetl a t  other 
periods of " guhlic tlnnger," O8 atid that the fact that the civil courts are open 
is not controlling against such exercise, since they "might be ope11 and un
disturbed in the esecution of their functions ant1 yet n.llolly incom~etent to 
avert thrca'tened danger or to punisll with i~deqnate pron11)titude alld cer
tainty the guilty." I t  is the opinion of the author that the vie\v of the minority 
--	 --. 

O5 G. 0 .  49, 65, S i x t ~ e n t h  Army Corps, 1863, (and see Do. 101, I d ; )  Do. 73, 145, Dept. 
of t he  IzIo., 1864; Do. 8, Dept. of No. Ca., 1865 ; also cases i n  VI I I  Rcb. Rec., 27, 37, 48. 
I n  G. 0. 38, Dcpt. of the  Ohio, 1863, it i s  ordered grncrally t h a t  persons in  " t l le  habit 
of declaring sympathies for  the enemy " will be a t  once arl.ested wit11 a view to  t r ia l ,  
" o r  sent bryond our lines into t h e  lines of their friends." 

On The  apparent  confounding of thrse  designations h i  Ilale and B lacks to~~c ,a s  indi 
cated in  Chapter V. led to a confusing of t he  sanlp hg sul)srq~lent writers. This  con
fusion i s  sti l l  occasionally encountered, though the  la ter  : ~ n t h o r i t i ~ sin general clearly 
define and separat r  thc  two terms. See Forsyth, Const. Law., 207--214; 2 Mc.L1.thur, 3 3 ;  
S-muel, IS5 ; IIough, (I'.) 514 ; Griffiths, 20 ; Pipon h Col.. 10 ; Prenclcr,rrast. 8 ; Clode, 
M. I,., 4, 178 ; M:~l t l~y ,  	  3 Greenl. Ev. F, 468;  1 Kent ,2 -4 ;  O'Erien, 26-27; De Hart ,  17 ; 
Con]., 3'iG ; EIalleck. 37:;; Boyd's Wheaton, 346 d-846 e ;  Luther  v .  Iiorden, 7 Howard, 
59 ; Tyler v .  Pomrroy, 8 Allen, 480 ; State  v. Rankin, 4 Cold., 145 ; Griffin v .  Wilcox, 21 
Ind., 377:  I n  r e  ICemp, l(i Wis., RGS ; 1 Bishop, C. L., 44-46, 50-52. 5 3 ;  Birkhimer, 1 ; 
8 Opins. At. Gen., 365-370. 

The names by which our military courts a r e  designated-" court nsortielJ'-has 
probablp had not a l i t t le t o  do with pcrpctuating the  confusion referred to. 

4 Wallace, 127. 
On Scr IIallam, Const. Hist. Eng.,  vol. 1,P. 240, 'cited post; also 9 Am. Law Reg., 498. 
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of the court is  the sounder and more reasonable one,- and that the dictum of 
the majority was influenced by a confusing of martial lam proper with that  
?nzl~tar?jgorern?iie~ttwhich exists onTy a t  a time and on the theatre of war, 
and which was clearly distinguished from martial law by the Chief Justice, in 
the dissenting opinion-the flrst complete judicial definition of the subject.'" 

IVhile therefore the emergency under which martial law is lawfully exercised 
n1;ky be toor;  while i t  is  in fact during war, and because of the exigencies inci
dent to 11x1, that such law has most frequently bee11 resorted to ;  i t  is not-in 
the judgment of the writer-war alone that may call i t  into existence. It may 
nlso, it  is believed, legally be inaugurated a t  a time of "rebellion or invasion," 
when, as  provicled in the Constitution,' " the public safety may require " the 

suspension of the writ of habeas corpus; or a t  a time of the " insurrec
1276 tion" or "invasion" of which Congress is empowered by the same 

instrunlent to provide for the suppressing or repelling; or a t  a juncture 
of in~pendinghostilitiess or internal riot or disorder, when the laws of the 
United States cannot otherwise be duly enforced. At such times, whether i t  be 
essential under the Constitution that  Congress shall specially authorize it, or 
sufficient that the President, a s  the offlcial charged to faithfully execute the 
laws and comnland the armies,' formally proclaim it,-it may, i t  is considered, 
he initiated, in any part of the United States in which the emergency may occur, 
with the same legality a s  a t  a time and on the field of actual war.' 

ASSIMILATED TO THE STATE OF SIEGE. As thus exercisable, martial 
law, in this country, resembles, and has been compared to,' the state of siege 
of the continental nations of Europe-a condition of domestic military rule 
ilnposed in besieged towns, a s  also in cities or districts during foreign or civil 

90 Wells, in his work on the Jurisdiction of Courts, p. 575, in expressing his concur
rence wit11 the views of the minority of the judges in Ex parte Milligan, observes of the 
.conclusion of the court a s  adopted by the majority-" This case can never become a 
lasting precedent." And see 1 Bishop, C. L. 5 52, note, where, referring to  the ruling 
in question, the  author says-"A mere dictum from the bench carries no weight beyond 
tha t  of i ts  own inherent reasons." See also Id. 5 64, note. 

100 See his opinion, a s  cited ante, p. 799, under the head of " Military Government 
Defined." A similar distinction is also taken by .4tty. Gen. Cushing, (8 Opins., 368, 
360,) between martial law as  exercised in an enemy's country, ( the "military govern
ment"  of Chief Justice Chase,) and martial law as  a " domestic fac t "  exercised a t  
home. And compare Halleck, 372-3. 

1Art. I,  sec. 9 5 3 
2.lrt. I,  sec. 8 5 15. Or on the occasion of the insurrection or rebellion which the Presi

dent, by Secs. 5297 and 5298,Rev. Sts., is empowered to employ the land or naval forces 
to suppress. 

aThe  martial law may be declared in places threatened with invasion or  subject 
to  incursions by the enemy, see G. 0. 2,Dept. of the Miss., 1862; Do. 54,Dept. of Kansas, 
1864. 

4 Art. 11, secs. 2, 3. 
KT0 quote again from Chief Justlce Chase's definition,-it, (martial law,) is " t o  

be exercised in time of invasion or insurrection within. the limits of the United States, 
or, during rehellion, within the  limits of States maintaining adhesion t o  the National 
Government, when the pqblic danger requires i t s  exercise, and  i s  called into 
action by Congress, or temporarily, when the action of Congress cannot be invited and 
in the case of justifying or excusing peril, by the  President, in times of insurrection 0:' 
invasion, or of civll or foreign war, wlthin districts or  localities where ordinary law 
no longer adequately secures public safety and private rights." 4 Wallace, 141. 

As to the power of the  President, by virtue of his being Commander-in-chief, to 
exercise martial law, see further, Whiting, War Powers, 163, e t  seq.; Kees v. Tod, Id., 
216; McCormick v. Humphrey, 27 Ind., 144. The view of Bishop, (1 C. L. 5 60,) tha t  . 
the President posseses this power as  Executive, martial law being one of the  " laws"  
which he is required faithfully to  e x e c u t e i s  deemed more curious than sound. 

0 8  Opins. At. Gen., 371,374; Halleck. 374. 
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war, or a t  periods of grave public disorder, especialIy those succeeding upon a 
state of war." 

1277 AS EXERCISED UNDER BRITISH RULE. Martial law, a s  such, 
has not been proclaimed or eserc'ised in England since the Revolution of 

1688. The Riot Act, under which the military, acting in aid of the civil 
authority, may attack mobs not duly dispersing, seems to have proved a suffi
cient provision for the suppression of such disorders as  have occurred. That 
martial law may be resorted to in the event of actual rebellion seems to be 
conceded: though it  would appear that it  would have to be expressly authorized 
by Act of Parliament, or a t  least sanctioned by a subsequent Act of Indeinnity. 
I t  has been repeatedly resorted to in Ireland, as  also in the colonies-notably 
in  Lower Canada, Jamaica, Ceylon, Demerara and a t  the Cape of Good 
Hope? During its exercise in  Jamaica in  1867, under the proclanlation 
of Governor Eyre, 354 persons were put to death under sentence of court-
martial and 85 persons without t r ia l ;  600 persons, some of whon were women, 
were flogged and imprisoned; and 1,000 dwelllngs were destroyed by burn
ing-all by way of punishment of alleged rebels and within a period of one 
month. The English authorities have differed a s  to the proper nature of 
martial law and the extent of the military control which i t  justifies. Thus, 
some have considered that i t  simply permits the application to the citizen of 
the code of the soldier; others that i t  places in  the hands of the military 
commander a discretionary power to be exerted according as, and so fa r  as, 
the necessities of the exigency may require. 

The latter view is the one which accords the more nearly with our 
1278 own law and practice?' But a s  we have scarcely had occasion to employ 

martial law with regard to a subject and inferior race, i ts  exercise in 
this country has had little in  common with its mode of application in the 
British colonies. 

ITS FORMAL INITIATION. Unlike Military Government, which exists as 
a consequence of occupation and possession of enemy's country, martial law, 
involving a s  i t  does a material change in the political condition of peaceful 
citizens and a considerable restriction perhaps of their rights or privileges, is 
properly and customarily (though this is  not essential where the necessity 
is  imminent) inaugurated by a formal proclamation of the President a s  Com

7 As in Paris  and other parts  of France and in Algiers, a f t e r  the Franco-Prussian 
war and the suppression of the Commune, in  1871. 

8 "  There may, in  times of pressing danger, when the  conservation of all demands 
the gacrifice of the legal rights of the few-there may be circumstances tha t  not 0111~jus
tify but compel the temporary abandonment of constitutional forms. I t  has been usual for 
all povernmcnts, during an actual rebellion, to proclaim mart iaf iaw,  or the suspension of 
civil jurisdiction." Hallam, Const. Hist. E n g ,  vol. 1, p. 240. " I t  cannot be too strongly 
urged tha t  such a thing a s  martial law is unknown to English jurisprudence. The 
law of England presupposes a stkte of peace, and disturbers of tha t  peace can be 
found guilty of treason, felony, or  misdemeanor, according to circumstances. On the  
other hand, no judicial decisions can alter the fact tha t  the application of military 
government under the law of necessity, commonly called martial law, must always 
exist, although i t  is difficult to  exactly define it." Pra t t ,  214. 

Finlason, pass%m; Clode, 2 M .  F., 16.8-174, 481-511. 
'OThe two views indicated a r e  best represented-the flrst by the  charge of Cockburn. 

C. J., to the grand jury a t  the Central Criminal Court, in  the case of Queen v. Nelson 
and Brand. (published, London, 1867;)  the second by the opinions of Finlason as  
expressed in his various works. See his "Treatise on Martial Law," " Commentaries 
on Martial Law," " History of the Jamaica Case," " Report of the Case of Queen v. 
Eyre," " Review of the Authorities as  to the repression of Riot and Rebellion." 
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I INSTANCES ILLUSTRATING THE 
The nature and operation in practice of 
reference to the principal instances of its 

Passing over such early cases as  those 
Boston by General Gage in June, 3 

1281 that year by Governor Dunlnore," 
substantially exercised by Gen. TT 

of the Burr  conspiracy, in Koren~ber, 1 E  

I noticed in referring presently to the suk 
habeas corpus,-we come to the action by 

As declared by Gen. Jackson at Nex 
by a proclamation of December 16 of th: 
Andrew .Jaclcson, commanding the sere 
d t ~ l a r e s  the city and environs of New C 
orders that in future the follo\ving rnles 
vidual entering the city will report to 
failure, to be arrested and llelcl for exanli 
to leave the city mithout a pernlission in 
of his staff. No vessels, boats, or other 
Orleans or Bayou St. John without a gas 
one of his staff, or the conirnander of tl 

I 
on this station. The street 1:1nlps shall b , 
night, after which time persons of ever!, 
not a t  their respective homes, .irithont pe 
not having the countersign, shall be : 
examination." 

PO " Martial lam is elastic in i t s  nature, nnd 
It mny operate t o  t he  total suspension or ovel 
may be light, scarcely felt  or not fe l t  :it all b: 
go on in  tlicir ordinsry course, and the busir 
tomed channels." 1 Bishop, C. I,. 8 52. 

Z1 Despan v. Olney, 1 Curtis, 306 ; L u t h ~ r  ? 

on Mar. Law, tjl  ; l<ougll, 585 I Lielrrr. Inst.  6 ' 
" Queen v.  Nelson S- Brand, and Qneen , I> .  Rg 

burn J., Finlasou, passim; Prn t t ,  216:  IIough. 
.'i Blntchford. 319;  I n  the  mat ter  of Martin, 
Miss., 453 ; I)IGLST, 489-90. " Nntions a r e  p~ 
far.  t o  retain too long, so perilons :I remedy." 

R ~ n t ~ ~ n f t , ' H i s t .  TJ. S., vol. 7, p. 392. 
7~ Id., vol. 3, p. 223. 
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niander-in-chief,u or dcclnrafion of the commanding general. A suspension of 
the writ of Irabecis corpus is inileed, p e ~  sc,  substantially a form of such declara- 
tion. The public notification ordinarily designates the place or district within 
which military authority is to be operative; setting forth also in some cases the 
reason or occasion for the action tnlren, how fa r  and in what manner it  shall 
affect the courts or civil administration, or the business or habits of the com- 
munity, and what directions shall be observed during the continuance of the 
new status, the duration of which is also sometimes spccified. The form of 
such declz.rations will be illustrated by the instances presently to be cited. 
In  announcing and initiating martial law a ~nilitary commander is to be 
presum~d duly to represent his superior, the President.'' 

As held by the Suprenle Court in the case of Rhode Island a t  the time of 
the Dorr rebellion of 1842, the government of a State may, when the 

1279 public safety demands it, proclaim martial law witliin its own limits, 
without infringing upon the U. S. Constitution by exercising war powers 

delegated to Congress.13 In  a recent instance, in July, 1892. the Governor of 
Idaho instituted martial law within Shoshone county of that State, on the 
occasion of the disturbances among the miners known a s  the " Cceur d'Alene 
riots." 

ITS LINITATIONS. The eml~loyment of martial law has been likened 10 
the exercise of the r i ~ h t  of self-defence by an individu:~l.'~ I t s  occasion and 
justification thus is necessity." But though in general without other limit than 
the discretion of the conliliander u p n  whom its execution is tlevolved, i t  is  
not an absolute power, but one to be exercised with such stringency only as  
circumstances may require. The often-quoted renlarlr that n~art ia l  law is  
simply " tlfe .illill of the general \vho commanrls the arniy "la is  a description 
lnucli less apposite in pmctice to martial law proper, or domestic martial law, 
than to that 111.ilittr~"ygoz:e?.,?znzeizt of enettties IT l~eretofore considered, and with 
reference to which in fact the observation n-as originally employed by Welling- 
ton. Martial law is indeed resorted to :IS much for the protection of the lives 
and property of peaceable individuals as  for the repression of hostile or violent 
elements." I t  may beconie requisite that i t  supersede for the time the existing 
civil institutions, but, in general, except in so fa r  a s  relates to persons violating 
lnilitarg orders or regulations, or otherwise interfering with tlle exercise of 

nlilitary authorits-, martial law does not in effect suspend the local law 
1380 or .juriscli~tion'~ or materially restrict the liberty of the citizen: it  may 

11 lVilen initiated in  a Sta te ,  it may be proclaimed by t h e  Governor or declarcd by a n  
Act of t he  Legislature, according a s  may be deemed legal o r  expedient under t he  Con
stitution and laws. I n  t he  casc of the  Dorr ~'ebellion in  Rhode Island, t he  Geheral 
Assembly, by a n  Act of ?tune 25, 1842, placed the  Sta te  under mart ia l  law, and  the  
Governor thereupon issued a proclamation announcing the  fact. Luther  v. Borden, 7 
Howard, 8. 

Clark v. Dick, 1 Dillon, 8 ; Halleck, 380; DIGEST, ,489. 
1"uther v. Bordcn, 7 Ilorvard, 1. I t  was  held in  1857 by Attorney General Cushing, 

(8  Opins., 365,) t h a t  a Governor of a Terr i toqy ,  ( in  t ha t  rasQ the  Governor of Washing- 
ton, t hen  a Territory,) did not  possess t h i s  power. I n  1885, however, t h e  Governor of 
the  same Territory declared mart ia l  law therein, on the  occasion of a11 outbreak agains t  
t he  Clrinese rpsidents. 

IIallam, Consl. Aist., 240. And see Luther  v.. Borden, 7 Howard, 4 6 ;  9 Am. Law 
Reg., 498. 

Kent, Com., 341, n o t e ;  Hough, 535;  In  r e  Egnn, 5 Blatch., 319. 
Id Clode, M. L., 182, 154 ; Finlason. Coms. on Mar. Law, 141 ; 8 Opins. At. Gcn., 367. 

17 See U. S. v. Diekelman, 92 U. S., 526. 
l8G. Field 0. 2, Dept. of the  Ohio, 1862. G. 0. 2, Div. of t he  Mo., 1865, p. 1 0 ;  Do. 

15, Div. of t he  Gulf, 186G. 
G. 0. 34, Dcl~ t .  of t he  Mo., I861 ; Do. 39, Id., 1862; Do. 54, Dept. of Ark., 1864. 

And see Com. v .  Palmer, 2 Bush, 550. 
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be deemed legal or  expedient under the  Con- 
Dorr rebellion in  Rhode Island, the  Geaeral 
]laced the  State  under mart ia l  law, and the  
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; DIGEST, -489. 
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,uther v.. Borden, 7 Howard, 46; 9 Am. Law 

In re Egan, 5 Blatch., 319. 
s. on Mar. Law, 141; 8 Opins. At. Gen.. 367. 

I. G .  0. 2, Div. of the  Mo., 1865, p. 10; Do. 
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call upon him to perform special service or labor for the public defence, 
bnt otl~erwise usually leaves him to his ordinary avoc:ltio~~s.'~ 

I t  is a principle of the exercise of martial law thnt even when required to be 
executed with exceptional stringency and for a protractcxl period, it  shxli not 
be pern~itted to serve as  a pretext for lice~zse or disor.de,. on the part of tile 
military; and acts of undue violence and oppression com~nittecl in its name 
will by the laws of war be visited with extrel~le punisl~rnent.~' 

I t  is a further principle thnt, while nlartial law i s  not to be innugnl-xtec1 pre- 
cipitately or inconsiderately, so it  is to be continrced only so long ;IS the 1)nhlic 
exigency on account of which it wns cleclared shall p r e v ~ i l . ~ '  I t  is not i n d e d  
essential to the discontinui~l~ce of such state that the origi11;~l tlrcl;~r:~tior~ of tile 
mnle be formally revoiced: \vhcn the emergency has ceasrcl, or \vitl~in :I rclason
able interval thereafter, the status may be deemed to hare lapsecl, and cr~nnot 
lawfully be fu r t l~er  contilluetl or enforcetl. 

INSTANCES ILLUSTRATING THE OPERATION O F  MARTIAL LAW. 
The nature and operation in practice of martial lanr will be illustratecl by a 
reference to the principal instances of its employnient in our 11ist:ory. 

Passing over such early cases as those of the proclamat-ion of 111nrti:~l la\\, in 
Boston by General, Gage in June, l'i'i5,'3 and in Virginia in November of 

1281 that year by, Governor Duninore." as  well as  the occasio~l of its,bring 
substantially esercised by Gen. Willrinson, in Louisiana, a t  the prriod 

of the Burr conspiracy, in Norenlber, i806,-an insttmce more material to be 
noticed in referring presently to the subject of the suspension of the ~ v r i t  of 
habeas covpus,--we come to the action by Gen. Jackson a t  New Orleans in 1814. 

As declared by Gen. Jackson at New Orleans. This action was iliitiate(2 
by a proclamatior~ of December 16 of that year, as  follo~rs:-" Major General 
Andrew -Jacl<son, con~manding the seventh United States militnry district, 
d t ~ l a r e s  the city and environs of New Orleans under strict rn;~rtial lam, and 
orders that in future the follo\ving rules be rigidly enforced, viz: Every illrli- 
vidual entering the city will report to the adjutant genera:'% ofiice, and, on 
failure, to be arrested and held for examination. S o  person sli;~l!he jrerlliitted 
to leave the city without a permission in writing, signed I)$ the (:e~ieral or one 
of his staff. No vessels, boats, or other craft will be permitted to l<>ave New 
Orleans or Bayou St. John without a passport in writing fronr t?le General or 
one of his staff, or the conlrnander of tile naval forces of the United States 
on this station. The street 1:ullps shall be estinguishetl a t  the hour of niile a t  
night, after which time persons of every description found in the streets, o r  
not a t  their respective homes, without perrnissioii in ~ ~ r i t i n ~  a s  aforesaid. and 
not having the countersign, shall be apprelierided as  sl)ies and hcld for 
examination." 

' O "  Martial law i s  elastic in i ts  nature, and easily adapted t o  varyii1.q circumstances. 
It may operate to  the total suspension or overthrow of thc civil anthor i ty;  or i t s  to:ich 
may be light,  scarcely felt or  not felt a t  all by the  mass of the  peoplp, nrhilr t he  conrts 
go on in  thcir ordinary course, and the  business of the community flonrs in i ts  accus
tomed channels." 1 Rishop, C. L. B 52. 

21 Despan v .  Olney, 1.Curtis, 306 ; Luther v.  Xol'drn, 7 IIoward, 1 ; Finlason, Corns. 
on Mar. Law, 67 ; ITough, 535 Licber. Inst.  fr 4 :  DIGEST,488. 

'1Queen v .  Nelson & Brand, and Queen ,dl. Eyre, Charges of Cockburn. C. J. and Elack- 
burn J., Pinlason, passim; Prnt t .  216 : IIough, 583; 1 Rishop, C .  I,. 1 55 ; I n  ve Egml, 
5 Rlotchford, 319; I n  the mat tcr  of Martin, 45 Barb., 345; McLunghlin .u. Grcrn ; 50 
Miss., 453; DIGEST,489-00. " Nations nre prone to  int rod~lce tno soon, to  estc~nd too 
far.  to retain too long, so perilous :I remcxly." IIallam Const. Hist. Eng., 240. 

24 Bancroft, 'Hist.  U. S., vol. 7, p. 392. 
* I d . ,  vol. 5. p. 223. 
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hospitals, and other places which may 1 
of the United States in Mexico, and in a] 
guards and detachments, of the said for 
existing war in and against the said rel 
same." But, a s  has already been remark 
poses of notice,) was a superfluous and u 
to the military authority or jurisdiction, 
i t  related were already subject to t h a m i  
quest and occupation of enemy's country. 

As declared i n  t h e  la te  war-Procla 
period during and immediately succeedin; 
most marked illustrations of martial la 
clared. Thus, early in the war, the com 
dent of Sept. 24, 1862, made " subject to m, 
in the insurrectionary States but also " 
United States, and all persons discoura 
militia drafts, or guilty of any disloyal 

rebels against the authority of the 
1284 Further, by proclamation of the 

was established in the separate Str 
federate States;) the reasons for such a 
a s  follows :-" Whereas many citizens of 
the forces of the insurgents, and such i~ 
entered the said State of Kentucky in 1: 
comfort furnished by disaffected and di 
residing therein, have not only disturbed 
the civil authorities and made flagrant ci 
in various parts of that State; And whe 
President of the United States by the offic 
that combinations have been formed in 
purpose of inciting rebel forces to rene 
within the said State, and thereby to emb 
operating in the said States of Virginia 
their safety: "-And i t  is subjoined, in cc 
law herein proclaimed, and the things in 
be deemed or taken to interfere with the 
the proceedings of the constitutional le 
administration of justice in  the courts of 
of the United States in suits or proceedi 
operations or the constituted authorities 
States." 

* See " Military Government Deflned," ante, 
This proclamation also suspended the prit 

post. And compare the order of the Secretary 
published In G. 0. 104, W. D., of Aug. 13, 11 
is suspended a s  to  persons when about t o  dep 
themselves from their county or State, to  avoi 

As to the substantial institution of a modifl 
bia during the civil war, compare DIGEST, 4: 
Martial Law, 383-4. 

"The privilege of the wri t  of habeas Corpus 
See post. As to  the declaration of martial 11 
proclamation of Oct. 12. 1865. I n  this conne 
and Circ. No. 3, Id., a s  to the classes of persc 
and i ts  operation in suspending the functions of 

In  connection further with these two Droclar 

I law was in terms declared by the ~ r e s i e n t , )  
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The British forces under Maj. Gen. Pakenham were then threatening the 
city, and, a s  it  is narrated2'--"All ablebodied men, of whatever race, color, 
rank or condition, were compelled to serve either a s  soldiers or sailors. The 
old men and the infirm were formed into a veteran guard for the police of the 
town and the occupation of i ts  forts." 

The martial law status thus instituted was maintained till March 13, (the 
date on which news was received of the ratification of the treaty of peace,) 
although the British finally retreated to  their fleet on January 19th. Mean
time, (as  is described in the history of the period,) the military authority of 
the General was exercised in so arbitrary a manner a s  to bring about n 

serious collision with the U. S. Judiciary. A citizen and member of the 
1282 Legislature-Louis Louaillier-having published in a newspaper a rernon

strance against an oppressive order for the temporary banishment from 
the city of the French population, was arrested and confined by General 
Jackson; and when Judge Hall, of the U. S. District Court, granted a writ 
of habeas corpus, directing the General to bring the prisoner before the court 
to be dealt with according to law, Jackson caused the Judge himself to he 
arrested, ("for  aiding and abetting and exciting mutiny in mu camp,") and 
confined a t  the bafracks for nearly a week, when he was conducted beyond 
the limits of the city. Returning after the announcement of peace, the Judge 
cited the General before the court, adjudged him to have been guilty of n gross 

contempt of court, and imposed upon him a fine of one thousand dollars.2B 
1283 As declared by Gen. Scott i n  Mexico. The next instance to be noted 

is that  of the declaration of martial law in hlexico by Major General 
Scott, in his General Orders of 1847,%in which also, (as  will be hereafter more 
particularly indicated,) military commissions were first instituted for the trial 
of offenders. The form of the declaration here is :-'I Martial law is  hereby 
declared a s  a supplemental code in and about all cities, towns, camps, posts, 

Parton, Life of Andrew Jackson, vol. 2, p. 61. 
2eDebates in 28th Congress in  1842-1843, vols. 12 and 13 of Cong. Globe ; Hists. of 

Louisiana by Martin and Guyarre; Life of Jackson by Eaton ; Do. by Kendall; Do. 
by Parton. 

The comments of the Supreme Court of Louisiana in the case of Johnson u. Duncan, 
3 Martin. 530, with reference to the martial law declared by Gen. Jackson, may here 
be referred to  a s  indicating the temper of the judiciary a t  this time. In  holding 
tha t  the proclamation could not legally have the effect of susnending their functions, 
the court observe:-" The idea tha t  American citizens may h r  left a t  the mercy of 
a n  individual who may in certain cases, the necessity of which is to be judged of by 
himself, assume a supreme, overbearing, unbounded power, is not only repugnant to  
the principles of any free governmeot, but subversive of the very foundations of our 
own. * The proclamation of martial law cannot have had any other effect 
than tha t  of placing under military authority all the  citizens subject to militia 
service. I t  is in tha t  sense alone tha t  the vague expression of martial lai ought 
to  be understood among us. To give i t  any larger extent would be trampling upon the 
constitution and laws of our country." And Lamb's Case, Car. Law. Rep., 330, is 
cited, in which Judge Bay illustrates the horror with which martial law is commonly 
regarded by the judiciary, by declarillg-"If by martial law is to be understood tha t  
dreadful law, the law of arms, I have no hesitation in saylng tha t  such 
a monster could not exist in  this land of liberty and freedom." On the other hand, 
see the views of Gen. Jackson, us expressed in his extended G. 0. of March, 1815, in  
the case of Louaillier, tried by court-martial. 

Gen. Jackson's fine was refunded to him, with interest, by Act of Congress of Feb. 
16, 1844,nearly thirty years after i t s  imposition, and only in the year before his death. 

As to the action of Gen. Jackson in disregarding a wri t  of habeas covpua issued, 
in Florida, in 1821, by the U. S Dist. Judge Fromentin, in Yhe casc of Col. Collava, 
then recently Spamsh Governor of IJensacola, who had been arrested and confined by 
Gen. Jackson's order-see Halleck, 379; Parton, Life of Jackson, ch. SLV, p. G14. This 
instance is not. in a legal point of view, important. 

G. 0. 20 & 287, Hdqrs. of the Army, 1947. 
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ever kind, will be  held inviolate, subject 
All the inhabitants are  enjoined to pu 
All disorders, disturbances of the peace. 
interfering with the forces or laws of tl 
military court for trial and punishment. 
to the municipal authority, if i t  desires 1 
party will be referred to the ordinary 
newspapers, pamphlets, or hand-bills, g i ~  
soldiers of the United States within th 
upon the United States, intended in a1 
against the United States, will be pern 
editorial coniments, or correspondence II 
of the armies of the United States, must 
officer who will be detailed for that purr 

All the requirements of martial 
1287 the judg~nent of the United States 

while it  is desired by these authorit 
and after the usages of the past, i t  mue 
rigorously and firmly administered as  th  

sundry features of this military gover? 
1866,) have been referred to under the p 

(4)  By a proclalnation of Maj. Gen. R. 
dle Department, dated Baltimore, June : 
Baltimore and the western counties of M, 
tary necessity " by reason of " the immet 
the Department and State." " The procls 
" The General commanding gives assura 
governn~ent within the linlits defined sh 
of the -occasion. All the courts, tribunal: 
courity and city authority, are  to contii 
as in times of peace; only in no way in t~  
dominant power assunied and asserted by 
citizens are  required to remain quietly a 
ordinary avocations, except a s  they may 
sonal service, or other necessary requisj 
hereafter. All seditious language or mis 
couragement of rebellion are  especially p 
the subject of observation and treatment 
must expect to be dealt with a s  the pub1 
save the country is paramount to all othe, 

"Compare the  following extract  from the  ] 

t he  same general, ah commanding Dept. of An 
"Pr iva t e  property will not be interfered wit 
allowed t o  be interfered with by others, excel 
aid and comfort to those in rebellion against tl 
all  of which property, munitions of war, and 
rebellion, will be seized and  held subject t o  cor 

"It was held-June, 1665-by the  Judge  -4 
ulation had never beell ill terlns revoiced, i t  h 
t he  emergency having sometime ceased to  exis 
(C. 0: 115, Middle Dept., 1564,) i t  i s  alleged 
curred on November 3, 1864, " i n  Baltimore, a z 

" T o  this declaration a r e  appended " ORDER: 
" O ~ t ~ ~ n s . - U n t i l  fur ther  orders, no a rms  o r  

or other person within the  city and county ( 
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1285 Action of mil i tary commanders. Of declarations of martial law by 
~nilitary'conimanders during the late war, (some of which, for reasons 

already set forth, mere quite unnecessary in law, the region to which they 
applied being under or subject to rniliturg go.z;ern?nent,) thc following may be 
noticed as  the principal : 

(1 )  By a n  order of Maj. Gen. Fremont, commanding Western Department, 
dated August 14, 1861, martial law was '$declared and established in the city 
and county of St. Louis." The order appointed Major J. McKinstry Provost 
Marshal, and directed that " all orders and regulations issued by him should 
be respected and obeyed." That  officer thereupon published a proclamation 
in which it  was recited that the power conferred upon h i n ~  would tut exercised 
only in cases where the civil law was " found to be inadequate to the nlain- 
tenallce of the public peace and the public safety." In  a subsequent order he 
prohibited the wearing of concealed weapons, and later the sale or giving-
away of any description of firearms without a special permit. 

Gen. Fremont was succeeded in colrllnand by Maj. Gen. Halleck in November, 
1S61, a ~ i d  by G. 0. 34, Dept. oi the Rlo., of Dec. 26, 1861, martial law was 
foril~ally declared by the latter in the city of St. Louis, and " in  and about 
all railroads in this State," (Rlissouri,) '* in virtue," as  i t  was specified, " of 
authority conferred by the President of the United States." I t  was added:- 
" I t  is not intended by this declaration to interfere with the jurisdiction of 
any civil court which is loyal to the Government of the United States, and which 
will aid the military authorities in enforcillg order and punishing crin~es." A 
subsequent Gen. Order, NO. 39 of 1862, reiterates that the previous declarstion 
is not designed to affect the courts, urhich are to proceed a s  beforein the exer- 
cise' of their functions, or the operation of the ordinances or laws of the City 
or State. Later, however, the department commander was obliged to enforce 
more strictly the martial law status and to suspend in a n~easure the civil 
a ~ t l i o r i t y . ~ ~  

(2)  On April 25, 1562, by G. 0. 8 of the Department of the South, 
1286 (including South Carolina, Georgia and Florida,) Maj. Gen. David Hunter, 

Department Commander, declared inartial law within the Lepart~nent. 
In a subsequent Order, No. 11of May 9, he repeated this declaration, adding- 
" Slavery and nlartial law in a free country a re  altogether. incompatible ; the 
persons In these three States heretofore held a s  slaves are therefore declarecl 
forever free.= 

(3)  Upon the occupatioil by the Union forces of New Orleans in 1862, Bfaj. 
Gen. Butler, comnlanding Department of the Gnlf, by proclamation of &fay 1st. 
placed the city and its environs under martial law. I n  this proclan~ation i t  

. was declared, among other things, that  :-"All the rights of property, of what- 

post, suspending the  issue of t h e  wri t  of habeas coq-pus; also proclamation of March 17, 
1863, making amenable t o  arres t  and  t r ia l  by court-martial " persons dwelling in  con
terlGinous foreign territory " who furnish  a rms  o r  munitions of war  t o  hostile Indir~ns ,  
" t h u s  enabling them to  war  upon the  settlements;" Bc. ; also-as relating to  a fur ther  
incident of t he  same period-" Executive Order," of April 4. 1865. 

31G. 0. G3, 96, D ~ p t .  of t he  Rio.. 18G3. (Gen. Schofleld.) And sce further-as t o  
this samtx status-Do. 87. Id. ; Do. G, Western T)cpl.,  1861 ; Do. 2, Dept. of t he  RIiss., 
1SG2. ' P h i  mar t ia l  13.>:. seems to h:l\-r l,cxc~?conti~!vcd in Missouri t i l l  ,March 10,  1565. 
See C;. 0. '2, Div. of t h e  Mo., 1865, p. 10-11. 

3.J This  Order, so f a r  a s  regards slavery, was  in t he  President 's proclamatioll of May 
19, 18G2, declared to be un.~uthorized and  void ; t he  President,  a s  i t  was  expressed, 
reseroiatj the p ( 1 1 ~ i ~ r  hilnself t o  e m a n c i p n t ~  the  slaves, when deemc'd necessaryto  t o  
exercise it. I t  was in f ac t  excrcisetl i n  t h e  proclamation of January 1s t  following. 



AND PRECEDENTS. 

.ers. Of declarations of martial law by 
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ever Irind, will b e  held inviolate,.subject only to the laws of the United States." 
All the inhabitants are  enjoined to pursue their usual avocations. * * * 
All disorders, disturbances of the peace, and crimes of a n  aggr:tvated nature, 
interfering with the forces or laws of the United States, will be referred to a 
lllilitary court for trial and punishment. Other misdemeanors will be subject 
to the municipal authority, if i t  desires to act. Civil causes between party and 
party will be referred to the ordinary tribunals. * * * No publication of 
newspapers, pamphlets, or hand-bills, giving accounts of the n1ovenlents of the 
soldiers of the United States within this department, reflecting in any way 
upon the United States, intended in any way to influence the public mind 
against the United States, will be permitted, and all articles on war news, 
editorial comments, or correspondence making comments upon the moveinents 
of the armies of the United States, n ~ u s t  be submitted to the examination of an 
officer who will be detailed for that purpose from these headquarters. * * * 

All the rquirements of martial law will be imposed so long as, in 
1287 the judgment of the United States authorities, i t  may be necessary; and 

while it  is desired by these authorities to exercise this government mildly, 
and after the usages of the past, i t  must not be supposed that it  will not be 
rigorously and firinly administered a s  the occasion calls for it." 

Sundry features of this military government, (which continued to March 18, 
1866,) have been referred to under the preceding Title. 

(4 )  By a proclaination of Maj. Gen. H. C. Shenck, a s  Conimander of the &lid- 
dle Department, dated Baltimore, June 30, 1863, martial law was declared in 
Ualtin~ore and the western counties of Maryland, a s  being required " as a mili- 
tary necessity" by reason of " the immediate presence of a rebel army within 
the Department and State." " The proclamation further specifies as  follows :
"The  General colnmanding gives assurance that this suspension of the civil 
govern~nent within the limits defined shall not extend beyond the necessities 
of the occasion. All the courts, tribunals and political functionaries of State, 
count i  and city authority, a re  to continue in the discharge of their duties 
as  in times of peace; only in no way interfering with the exercise of the pre- 
dominant power assunied and asserted by the military authority. All peaceful 
citizens are  required to remain quietly a t  their homes and in pursuit of their 
ordinary avocations, except as  they may be possibly subject to call for per- 
sonal service, or other necessary requisitions, for military purposes or uses 
hereafter. All seditious language or mischievous practices tending to the en- 
couragement of rebellion are especially prohibited, and will be promptly made 
the subject of observation and treatment. Traitorous and dangerous persons 
must espect to be dealt with as  the public safety may seem to require. 'To  
save the country is paramount to all other considerations.' 

83Compare the following extract from the proclamation of May 14, 1861, issued by 
the same general, a; commanding Dept. of Annapolis, upon his occupying Baltimore :
"Private  property mill not be interfered with by the men under my command, nor 
allowed to  be interfered with by others, except in so fa r  a s  i t  may be used to afford 
aid and comfort to those in rebellion against the government whether here or  elsewhere, 
all of which property, munitions of war, and tha t  are  fitted to aid and support the 
rebellion, will be seized and held subject to confiscation." 

" I t  was held-June, 1865-by the Judge A4dvocate General that ,  though this procla- 
mation had never been in terms revoked, it had, a t  tha t  date, ceased to  be operative, 
the emergency having sometime ceased to exist. I n  the case of Mrs. Sarah Hutchins, 
( G .  0.' 115, Middle Dept., 1864,) it is alleged i n  the specification tha t  the offence oc. 
curred on November 3, 1864, " in Baltimore, a place under martial law." 
M TO this declaration a re  appended " ORDERSUNDER MARTIAL L.\w," as  follows :
" ORDERS.-Until further orders, no arms or ammunition shall be sold by any dealer 

or other person within tbe city and county of Baltimore without a permit from the 
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"Martial Law is declared to extend ov, 
sufficient number of citizens return to tl 
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removed." By a n  order of the Departmen 
substantially initiates martial law in his i 
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Chattanooga in March, 1867, which imp 
for unusual precautions for their prote 
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proclamation of the President, of October 
to be noticed later,) suspending the pril 
and thus virtually initiating martial la% 
South Carolina. Si~llilar action was tak 
authorities in North Carolina and Tennes 

The action of the Governors of Washin 
law, respectively in 1885 and 1892, 

1291 These instances illustrate the na 
exercised in the United States, an1 

not only pending a war and a s  a war-me. 
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. .> " G. 0. 17. 
'Q "VII  Reb. Rec., 19. Instances of declarat . authorities are  noted in IV Id., 141, 181, 216 ; 1 

G. 0. 60, <Dept. of La., 1866. This Order 
of the rioteus and unlawful proceedings of tl 

City of New Orleans. Brevet Major General A. 
of the City. He will make his Headquarters 
minutely obeyed in every particular. All cl. 
General Kautz, and will be instructed by him 
be hereafter required to perform." 

G. 0. 15. Div. of the Gulf, Aug. 4, 1866. 
QG. 0. 12, Rdqrs.. Post of Chattanooga, Ten 
" American Union " newspaper of Chattnna 
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1288 (5) By G. 0. 17, Dept. of Kansas, 1862, the Department Commander 
declared martial law throughout the State of Kansas, with a view to the 

suppression therein of jayhawking." In  G. 0. 54 of the same Department, 'I 

of 186% a further proclamation was made of martial law within the State, 
in  anticipation of the invasion of the same by the army under Gen. Price. 
The Order specifies that, as  the status thus established is  intended to continue 
only while danger of invasion is apprehended, the functions of the civil 
authorities will not be disturbed nor the proceedings or processes of the 
courts interrupted. 

(6)  I n  a n  Order of the Department of the Ohio, of 1862, martial law was 
declared within Jefferson county, Kentucky, (in which is the City of Louis- 
ville,) for the reason a s  stated that the civil authorities were unable to afford 
the proper protection to persons or property." In  a further Order of the 

same Department, of 1863, the commanding general, in view of the 
1289 threatened advance of the forces under Gen. Morgan, declared martial 

law in Cincinnati, Ohio, and the cities, on the opposite bank of the Ohio 
River, of Covington and Newport, Kentucky. The Order required that all 
business be suspended, and that the citizens organize for the common defence." 

(7 )  By an order of July 31, 1863,= the Commander of the same department, 
with a view of securing to loyal citizens the free exercise of the right of 
suffrage a t  a general election, declared the State of Iientucky under martial 
law. I t  is expressly specified that-"The civil authority, civil courts, and 
business, will not be suspended by this order. I t  is for the purpose only of 
protecting, if necessary, the rights of loyal citizens, and the freedom of election." 

(8)  Some minor instances of the institution of martial law by military 
commanders during the war were the  following: By a n  order of February 
22, 1862, it  was announced by Gen. Grant, commanding a t  Fort Donelson,- 

General Commanding the Military Department, or from such offlcer as  shall be duly 
authorized t o  grant the same. Any violation of this order shall subject the party 
offending to arrest and punishment. 

Until further orders, no person will be permitted to  leave the city of Baltimore with- 
out a pass, properly signed by the Provost Marshal, and any one attempting to violate 
this order shall be promptly arrested and brought before the Provost Marshal for exami- 
nation. 

Until further orders, no ong will be permitted to  pass the barricades, or into or out 
of the city, between the hours.of 1 0  P. M. and 4 o'clock -4. M.., without giving the 
proper countersign to the  guard in charge. 

Until further orders, no club-house or other place of like resort shall remain open, 
without a permission given by the General Commanding. Any attempt to violate this 
order will subject the club-house und property' to seizure and occupation by the military, 
and the frequenters, who engage in or encourage such violation, to arrest. 

Until further orders, all bars, coffee-houses, drinking saloons and other places of like 
resort shall be closed between the hours of 8 P. M. and 8 A. M. Any liquor dealer or 
keeper of a drinking saloon or other person selling intoxicating drinks who violates 
this order shall be put under arrest,  his premises seized and his liquors confiscated for 
the benefit of the  hospitals. 

Until further orders, the General Commanding directs tha t  the stores, shops, manu
factories and other places of business other than apothecary shops and printing oftlces 
of daily journals, be closed a t  5 P. M., for the purpose of giving patriotic citizens a n  
opportuflity td drill and make themselves expert in the use of arms." 
" G. Field O., No. 2. See ante a s  to  the proclamation, subseguent in date, of the 

President, declaring martial law throughout the  State. 
81 G. 0. 114. It is added :-" The Commanding General, convinced tha t  no one whose 

services are  necessary for the defence of these cities would care to leave now, glaces 
no restriction upon travel." 

I n  the year previous-September, 1862-Gen. Wallace had placed the same three 
cities under martial law, on account of the threatened appronch of an army under 
Gen. E. K. Smith. V Reb. Rec., 69. And see Id., p. 77.
'G. 0. 120. 
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"Martial Law Is declared to extend over Western Tennessee. Whenever a 
sufficient number of citizens return to their allegiance, to maintain law and 
order over the territory, the military restriction here indicated will be 
removed." By a n  order of the Department of the Pacific, of 1862," Gen Wright 
substantially initiates martial law in his command. " Military commqnders "
i t  is directed-" will promptly arrest and hold in  custody all persons against 
whonf the charge of aiding and abetting the rebellion can be sustained, and 
under no circumstances will such persons be released without subscribing the 
oath of allegiance to the United States." On June 29, 1863, 'on--the occasion 
of the enemy's movement into Pennsylvania, the town of Columbia, Pa., was 
"placed under martial law, and Captain Snnluel J .  Randall, of the Philadelphia 
City Troop, was appointed Provost Marshal." The citizens of the town were 

required to " work on the intrenchments." LO 

1290 (9)  A more recent instance, since the substantial conclusion of the war, 
was the declaration of martial law a t  New Orleans by.theDepartment Com- 

mander, of July 30, 1866, resorted to on the occasion of a riot?' In  another 
Order, of the next r n ~ n t h , ~  i t  is announced that the martial law thus declared 
will be continued and enforced "so f a r  a s  may be required for the preservation 
of the public peace and the protection of life and property." 

(10) A still later' occasion was that  of a flood in the Tennessee River a t  
Chattanooga in March, 1867, which imperilled life and property and called 
for unusual precautions for their protection. At the request of the civil 
authorities, Captain J. Kline, 25th Infantry, commanding the post, placed the 
city under martial law and directed the seizure and use, by the military, of 
boats for the purposes of the moving of household goods, &c." In  a com
munication from the mayor, of March 15th, in which the post commander is 
lormally thanked for his services, i t  is said:-" Martial law, under ordinary 
circun~stances, is  distasteful to a people inclined to the pursuits of civil l ife; 
but your action in this case must meet the commendation of all right-thinking 
people." 

(11) The laGless disturbances caused by the so-called " Ku-Klux " induced a 
proclamation of the President, of October 17, 1871, (issued under an authority 
to be noticed later,) suspending the privilege of the writ of habeas corpus, 
and thus virtually initiating martial law, in certain designated counties of 
South Carolina. Sin~ilar  action was taken a t  the same period by the State 
authorities in North Carolina and Tennessee. 

The action of the Governors of Washington and Idaho, in declaring martial 
law, respectively in 1885 and 1892, has been already adverted to. 

1291 These instances illustrate the nature of martial law as  declared and 
exercised in the United States, and show that  it has  been resorted to 

not only pending a war and a s  a war-measure, but also by way of precaution 
a t  periods of public emergency and danger, when the civil authorities were 
apparently powerless to afford adequate protection to life and property. 

"G. 0. 17. 
40 VII Reb. Rec ,  19. Instances of declarations of martial law by the Confederate 

authorities are  noted in IV Id., 141, 181, 216; V Id., 3,8, 12, 76, 332. 
G. 0. 60,.Dept. of La., 1866. This Order i s  in full 1as  follows :-" in consequence 

of the rioteus and unlawful proceedings of to-day, Martial Law is proclaimed in the 
City of New Orleans. Brevet Major General A. V. Kautz is appointed Military Governor 
of the City. He will make his Headquarters in the City Hall, and his orders will be 
minutely obeyed in every particular. All civil functionaries will report nt ouce t o  
Gei~eral Kautz, and will be instructed by him with regard to  such duties a s  they may 
be hereafter required to perform." 

UG. 0. 15, Div. of the Gulf, Aug. 4, 1866. 
 
" G .  0.12, Rdqrs.. Post of Chattanooga, Tenn., March 11, 1867. 
 
U" Americnn Union " newspaper of Chattanooga, of tha t  date. 
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from their places of residence or from 
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ing subject to maitial law all insurge] 
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Meantime, however, in the lei 
1293 Chief ,Justice Taney had held, on 
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other recognized authorities." 

Further, Congress, by an express pro7 
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1294 United States, to take distinct nc 
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Subsequently, under the authority of 1 

larnation of July 5, 1864, in declaring 11: 
suspended also the privilege of the wri 
cases specified in that proclamation, as  1 

The Act of 1863 expired with the tern 
no subsequent suspension has been orcls 

63 T a l l e ~ . ' ~  Decisious, 246. 
64 McCall v.  McDonell, Dcatly, 233 ; Ea pa,-i 

Seward, 40 Barb., 563 ;  People v. Gaul, 44 I d  
Griffin v .  Wilcox, 27 Id., 363:  Jolinson v. Jone! 
In r e  ~Oliver ,  17  Id.,  681 ; 1 Disliop. C. L. g 
Flanders,  Expos. Const., 1 3 4 ;  9 Am. L. R., 498 

' S e e  I?!, ve Murphy, Woolworth, 141. 
Similar I(agislation was resortcd t o  by tlic 

Act of Fob. 15, 1864, in which tli(. powrr of 
" v c s t ~ d  solrly in Congress." 'rllis A r t  is give 

Go See under "Instalices il lustrating the  opc 
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THE EXERCISE OF MARTIAL LAW, AS CONNECTED WITH THE 
SUSPENSION OF THE WRIT OF HABEAS CORPUS. The most consider- 
able and important part of the exercise of martial law is the making of 
arrests of civilians charged with offences against the laws of war. But  to  
arrest and hold a t  wil1,or  with a view to trial by a military tribunal, is 
practically to suspena the citizen's privilege of the writ of habeas corpus. On 
the other hand, the suspending of the writ by military authority is essen'tially 
an exercise of the power of martial law. Thus the two powers are  closely 
connected, the one substantially including or involving the other," and, i t  
becomes material to inquire whether, under the provision of the Constitution 
relating to the suspension of the privilege of the writ? the President, or a mili
tary conimander representing him, is authorized to order or effect such sus
pension. 

I n  the early instance of the " Whiskey Insurrection " in Pennsylvania, in 
l79+5, no suspension of the writ was resorted to:  sundry of the insurgents 
mere indeed arrested by military authority, but they were duly brought to trial 
before a civil court." 

During the Burr conspiracy of 1806, Brig. Gen. Wilkinson, commanding in 
Louisiana, without formally suspending the writ, suspended it  in  fact so fa r  
as to disregard writs issued by the local cou'rts, and even to imprison for a 
brief period a county But in the case of two of the supposed con
spirators whom TVilkinson caused to be arrested under a charge of treason, 

the Supren~e Court of the United States, in passing upon the question 
1292 of their criminality, expressed incidentally the opinion that  the suspen- 

sion was a power to be exercised by '' the legislature." '' This dictum 
was longaccepted a s  settling that the Constitution was to be construed as em- 
powering not the President, but Congress alone, to suspend the privilege of 
the writ.w 

Early in the recent war, however, the question whether the President was not 
authorized to exercise the power independently of Congress was raised and 
considerably discussed. Upon this question having been referred by the 
President to the Attorney General, the latter, in July, 1861, gave it  as  his 
opinion that, while Congress alone could repeal the laws authorizing the issue 
of the writ, or Suspend J 1  right to or privilege of the same in general, the 
President was empowered to suspend the privilege in cases of particular in- 
dividuals found necessary to be arrested by him during the emergency on ac
count of complicity with the public enemy." By proclamation of May 10,1861, the 
President had already authorized the commander of the Union forces in Florida 
" to  suspend there the writ of habenn covpus," if he found it  necessary. Later, 
in a n  orderb2 issued from the War Department on August 13, 1862, he sus

-. 

'6fi'x p a r t e  Field, 5 Blatchford, 8 2 ;  9 Am. L. R. 507. 
* < ' T h e  privilege of t h e  wri t  of habeas corpus shall  not be suspended, unless when ' 

in cases of rebellion o r  invasion the  public safe ty  may require it." Art.  I, Sec. 9 g 2. 
4? I n  Shays' Rebellion in  Massachusetts, in 17SG, the  operation of t he  Habeas Corpus 

Act was  suspended by the  Legislature for a limited period. 3 Hildredth, Hist. of 
U. 	S., 474. 

49 Martin. Hist. of Louis iana;  Guyarrti, Do. ; Randall,  Life of Jefferson, vol. 3 ;  
Wilkinson's Memoirs. 

4 D E xpal'te Rollman & S ~ ~ a r t w o u t ,4 Cranch, 100, p e r  Marshall. C. J. 
' 0  Johnson v. Duncan, 3 Mart. ,  532 ; Story, Corn. B 1342. 

1 0  Opins., 74. And see also, a s  concurring in the  vlew tha t  t he  President may be 
empowered to suspend the  writ-Ex Parte Field 5 Blatchtord, 63. I n  r e  Dngan, 6 D. C.. 
131 ; Halleck, 3 7 9 ;  Whitinx, War Powers, 202 ;  Binney, " T h e  Privilege of the Writ 
of Habeas Col.l)tls u n d r r  the Constitution." 

K2 G .  0. 104 of 1862. 
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ted by him during the emergency on ac- 
ny." By proclamation of May 10,1861, the 
commander of the Union forces in Florida 
col-pus," if he found it  necessary. Later, 
Department on August 13, 1862, he sus- 

o. L. R. 507. 
1 corpus shall  not be  suspended, unless when ' 

safety may require it." Art.  I ,  Sec. 9 $ 2. 
in l'iSG, the  operation of the  Habeas Corpus 

'or a limited period. 3 Hildredth, Hist. of 

6 ,  Do. ; Randall, Life of Jeferson,  vol. 3 ;  

och, 100, per Marshall. C. J. 
,y, Com. B 1342. 
lrring in the  view th:~t  t he  President may be 
Field 5 Blatchf.ol.d, 63,  I,n ye Dugall, 6 D. C., 
;, 202 ;  Dinney, " T h e  Privilege of t he  Wri t  

I 
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pended the writ as  to persons liable to draft who should absent the~;~selves 
from their places of residence or from tlle country in order to avoid i t ;  and 
subsequently, by his proclaluation of Sept. 24, 1862, (heretofore cited a s  malt- 
ing subject to martial law all insurgent enemies, their aiclers and abettors 
t l~rougl~outthe United States,) he further ordered :-" That the writ of 
habeas corpus is suspended in respect to a11 persons arrestcd, or who are now, 
or hereafter during tlie rebellion shall be, imprisoned in any fort, camp, arse- 
nal, military prison, or other place of confinement by any military authority, 
or by the sentence of any court-martial or nlilitary conlmission." 

Meantime, however, in the leading case of Ex parte l l e r r y n ~ a n , ~  
1293 Chief .Justice Taney had held, on circuit a t  Baltimore, that the power 

to suspend the writ did not subsist in the Executive, but' was a legisla- 
tive function pertaining to Congress alone. The dictzcin of Chief Justice itfar- 
shall was thus reasserted as  a positive ruling, and this ruling has been con
curred in by a series of decisions in the United ~ t n t e s  and State courts and by 
other recognized a~thori t ies . '~  

li'urtlier, Congress, by an express provision of the Bct of March 3, 1863, c. 
81, specifically vested in the President the authority, "n~henever in his jndg  
ment the public safety lnigllt require it, to suspend the privilege of the writ 
in any case arising in any part of the United States,"-thus inipliedly assert- 
ing that tlie power so to authorize rested in itself alone.'5 Pursuant to this 
Act the President issued his procl$mation of September 15, 1863, already re
ferred to, in which he snspendecl the writ throughout the United States and 
during the existing rebellion, in all cases where, "by the authority of the 
President of the United States, military, naval, and civil officers of the United 
States, or any of then], hold persons under their coninland, or in their custody, 
either as  prisoners of war, spies, or niders or abettors of the enemy, or officers, 
soldiers, or seanlen enrolled, clraftecl: or n~usterecl or enlisted in, or belonging to, 
the land or riavnl forces o'i the United States, or a s  deserters therefrom, or 
otherwise amenable to military law, or the Rules and Articles of War, or the 
rules or regulations prescribed for the nlilitary or naval service by authority 
of the President of the United States; or for resisting a draft, or for any other 
offence agninst the n~jlitarg or naval service." I t  is added: "And I do hereby 
require all magistrates, attorneys, and other civiI officers within the United 

States, and all officers and others in the military and naval services of the 
1294 United States, to take distinct notice of this suspension, and to give 

it  full effect, and all citizens of the United States to conduct and govern 
tllen~selves accordingly." 

Subsequently, under the authority of the same Act, the President, by proc- 
lamation of July 5, 1864, in declaring martial law in. the State of Kentucky, 
suspended also the privilege of the writ of ha,beas corpus in the classes of 
cases specified &nthat proclamation, as  hereinbefore set 

The Act of 1863 expired with the te~mination of the rebellion in 1S6G, and 
no subsequent suspension has been ordered by the President except in the 

" Taney's Decisions, 246. 
5' McCall v .  McUowell, Drady, 233 ;  Ex pal'te Bnledict,  4 West. I,., M.,  449 ;- Jones u. 

Se~r-ard, 40 Barb., 5 6 3 ;  People v ,  Gaul, 44 Id.. 104 ; Pliren i!. BIonkheimer, 21 Iud.,  1 :  ' 
Griffin v .  Wilcox, 37 Id.,  3S3 ; Jo l~nsonv. Jones, 44 Ills., 1 4 3 ;  I?!.,re Kemp, 1 6  Wis., 359 ;  
I n  ye Oliver, 17 Id.,  681 ;  1 Gishop, C. L.  1 83, 6 4 ;  Cooler, Prins. Const. Law, 289;  
~ l a n d i i r s ,  Espos. Const., 134;  9 Am. L. R., 498. 

E5 See 191,9.e Murphy, Woolworth, 141. 
Similar 1c.gislation was resorted to by t h e  Congress of t he  Confederate Sta tes  by 

Act of Feb. 1.5, 1564, in which the pawar of suspension was expressly declarcd to  be 
.'vested solely in Congress." This  Ar t  is given in llle Appendix. 
a See under "Instances il lustrating the  operaiion of mart ia l  law," ante. 
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62 See 11 Opins. At. Gen., 305. 
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a Capt. Douglass Jones, Notes on Military 
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Finlason, Coms. on Mar. Law, 9, 16, 44, 127, 
I t  has been characterized a s  a " committee" 

830 MILITARY LAW AND PRECEDENTS. 

single case of the unlawful combinations of the so-called " Ku-lrlux " in South 
Carolina in 1871, in  which, by proclamations of October 17 and November 10 
of that year, issued in accordan:e with the special authority given by Congress. 
in the Act of April 20, 1871, c. 22, s. 4," (and limited as  to its exercise to the 
end of the next regular session of Congress,) he suspended the writ in ten 
counties of that  State.m 

Thus, a s  a general principle of law, i t  may be deemed to be settled by the 
rulings of the courts and weight of legal authority, a s  well a s  by the action 
of Congress and practice of the Executive, that the President is not empowered 
of his own authority to suspend the privilege of the writ of habeas corpus, 
and that a declaration of martial law made by him or a military commander, 
in a district not within the theatre of war, will not justify such suspension 
in the absence of the sanction of Congress. The result must be that martixl 
law proper will in the future rarely be initiated in the United States where 
Congress has omitted to provide the means for rendering its exercise effectual. 
But, in the event of a practical exercise of the same in an adequate emergency, 
and of the consequent arrest and holding by military authority, in good faith 

and what is believed to be the full and proper performance of duty, of 
1295 undoubted public enemies or other criminals, in temporary disregard 

of judicial process sued out for their release, i t  can scarcely be ques- 
tioned that Congress, if i t  does not expressly ratify the act, will a t  least 
protect or indemnify the officers and so1di;ers concerned, by legislation corre
sponding to that enacted for a similar purpose a t  the close of active hostilities 
in the late civil war,60 while-as then-authorizing the removal to a court 
of the United States of actions for damages commenced against such persons 
in  State courts.e0 

JURISDICTION OF OFFENCES COMMITTED BY PERSONS UNDER 
MARTIAL LAW. I t  .need hardly be remarlred that  martial l ay ,  lawfully de- 
clared, creates an exception to the general rule of exclusive subjection to 
the civil jurisdiction, and renders offences against the laws of war, a s  well 
a s  those of a civil character, triable, a t  the discretion of the commander, ( a s  
governed by a consideration for the public interests and the due administra- 
tion of justice,) by military tribunals." The powers and procedure of such 
tribunals will be considered in treating of the hlilitary. Comniission. The 
criminal jurisdiction, however, of the civil courts is much less subject to be 
abridged under Martial Law proper than under ~ i l i t a r ~  Government. 

"See the orders, kc., of the President as  to the employm~nt of the military forces 
in  making arrests under this Act. 

Since this case, the President has on several occasions issued proclamations warn
ing turbulent and disorderly persons to disperse and retire to  their abodes, according 
to the terms of Sec. 5300, Rev. Sts., but has not been forced to  suspend the writ. 
See instances of such proclamations referred to in PART111-" I. Employment of the 
military in aid of the execution of the laws," note. 

60 See the remarks of Chief Justice Chase a t  the close of his opinfon in Ex parte 
Milligan, 4 Wallace, 141. On this  subject, Halleck, (p. 380,) expresses himself a s  
follows :-" Even if i t  were plain tha t  the words of the Constitution were intended to 
give this power exclz~sively to Congress, we think tha t  in a case of public danger, a t  once 
so imminent and grave as  to admit of no other remedy, the maxim salus populi supventa 
lex should form the rule of action, and tha t  a suspension of this writ, by the executive 
and military authorities of the United States, would be justifled by the pressure of a 
visible public necessity: if an ac t  of indemnity were required, i t  would be the duty of 
Congress to pass it." Compare also Prat t ,  216. 

WThe series of indemnity Acts here referred to  wrre those of March 3, 1863, c. 81;  
May 11, 1866, c. 8 0 ;  and March 2, 1867, c. 155. As to their effect, see Beard u. Burts, 
95 U. S., 434;  Beckwith v. Bean, 98 Id., 283; Mitchell v. Clarke, 110 Id., 638-640. 

See Coolc, , Prins. Const. Law, 138. 
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VI. TRIAL AND PUNISHMENT OF OFFENCES UNDER T H E  LAW O F  
WAR-THE RlILITARY COMMISSION. 

AUTHORITY AND OCCASION FOR THE MILITARY COMMISSION. 
The Constitution confers upon Congress the power " t o  define and 

1296 punish offences against the law of nations," and in the instances of the 
legislation of Congress during the late war by which i t  was enacted 

that spies and guerillas should be punishable by sentence of military commis- 
sion, such commission may be regarded a s  deriving its authority from this 
constitutional power. But, in general, i t  is those provisionS of the Constitution 
which empower Congress to " declare war " and " raise armies," and which, 
in authorizing the initiation of war, authorize the employment of all neces- 
sary and proper agencies for its due prosecution, from which this tribunal de- 
rives its original sanction. I t s  authority is thus the same as  the authority 
for the making-and waging of war and for the exercise of military govern- 
ment and martial law. The commission is simply an instrumentality for the 
more efficient esecution of the war powers \ested in  Congress and the power 
vested in the President a s  Commander-in-chief in war. In  some instances, 
a s  will presently be noted, Congress has specifically recognized the military 
commission a s  the proper war-court, and in terms provided for the trial thereby 
of certain offences. In general, however, it has left i t  to the President, and 
the military commanders representing him, to employ the commission, a s  
occasion may require, for the investigation and punishment of violations of 
the laws of war and other offences not cognizable by court-martial." 

The occasion for the military commission arises principally from the fact 
that the jurisdiction of the court-martial proper, in our law, is restricted by 
statute almost exclusively to members of the military force and to certain 
specific offences defined in a written code. I t  does not extend to many 
criniinal acts, especially of civilians, peculiar to time of war ;  and for the 
trial of these a different tribunal i s  required. A commander indeed, where 
authorized to constitute a purely war-court, may designate i t  by any con
venient name; he may style it  a "court-martial," and, though not a court-
martial proper, it will still be a legal body under the laws of mar. But  to 
employ the same name for the two kinds of court could scarcely but result 
in confusion and in questions a s  to jurisdiction and power of punishment. 

Hence, in our military law, the distinctive name of military commission 
3297 has been adopted for the exclusively war-court, which also, a s  will here: 

after be illustrated, is essent ial l~ a distinct tribunal from the court- 
martial of the Articles of war. 

Abroad, the court-martial is employed for the cognizance of offences not only 
of the officers and soldiers of the army, but also of non-military personi sub- 
jected to military authority in time of war or r e b e l l i ~ n . ~A late English 
writer, in  approving the distinction established in. this country between the 
court-martial and the military commission, observes:-"In England both 
descriptions of courts are  called courts-martial, and the general public a r e  
consequently not able to discriminate between the two." " 
a See 11 Opins. At. Gen., 305. 
= A  recent instance is that of the trlal. by a court-martial, at  Barcelona, September, 

1893, of the " anarchist " Pallas. 
Capt. Douglass Jones, Notes on Military Law, p. 3. It is nevertheless the fact 

that the English court-martial under military government or martial law i s  distinguished 
in martial particulars from the regular court-martial, nn-1 mainly in that i t  i s  not 
governed by the same rules as to its composition, or as to its power of sentence, and 
that i t  is more summary in its proceeding. See Hough, 883;  Id. (P.) 516, 531, 536;  
Finlason, Coms. on Mar. Law, 9, 16, 44, 127, 142, 243-5; In re Egan, 5 Rlatchford, 321. 
It has been ch&racterized as a "Committee" rather than a court. Binlason. ante. 
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these courts mere Guerilla warfare or Viol 
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Military commissions i n  t h e  la te  war. 
cil of mar of the Mexican war were togetli 
mission as  so extensively enlployed during 
our existing statute law; the two jurisdic 
council respectively being united in  the 
era1 designation of " military commission " 
Conling down to the period indicated, w 
conlmissions convened a s  early a s  in 1861 
Jan. 1, 1862, Maj. Gen. Halleck, comma1 
defined a t  length to his command their na 
stood; similar action was taken by other c 
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a s  legal courts, and their jurisdiction in  sor 
Sec. 30 of the Act of March 3, 1863, c. 75, 

provided that murder, manslaughter 
1300 specified crimes, when committed by 

rebellion, should be punishable by s 
co?t~??~ission..~' So, sec. 38 of the same Ac 
ing statute relating to spies, provided th: 
triable by military comm(ssio?z a s  well a s  
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Act of July 2, 1864, c. 215, coiumal~ders of c 
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Next, by Act of July 4, 1864, c. 253, s. 6, 
other civil officials and enlployees of the qu 
were inade amenable to trial by military 
fraud, neglect of duty and acceptir~g bribc 
1864, c. 145, s. 5 & 6, in establishing t h  
vided for the revision and recording the1 
co?~~miss.io?rs equally as  of those of other mi 
in  suhst;unce repeated in  the sections of tk 
and June 23, 1874, (Sec. 1109, Rev. Sts.,) 
service. In the meantime the Act of March 
for disabled volunteers, appropriatecl .as  ol 
adjudged against volunteer officers and sc 
martial or ~n i l i tu r?~  conz?~~issio+a provisiorl 
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-- 
Or See cases of such Couucils in G. 0. 181, 18' 

Do. 22, 35, 41, Id., 1848. G. 0. 373 of 1847 I 

08The term "council of war," a s  a desipnatic 
in our l a v  or practice. 

OOG. 0. 14, 20, 118, Wcstrrn Dept., 1861;  Dc 
68, Army of the Potomac, 1861. 

See., for example G. 0. 23. Dept. of the  GI 
Do. 87, Dept. of N. Mex., 1862;  Do. 150, Dep 
Va. & No. Ca., 1863;  Do. 27, Dept. of the  N. We: 

71 T h e  words " or  military commirsion " ,  werr ,  
t h e  Article a s  inserted in  t h c  Revised Statutes.  
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I n  our early wars, indeed, before the distinction between the two species 
of court was inaugurated, cases which would now be referred to a inilitary 
conlmission were brought- to trial before speclal courts-mnmtial. Such was 
the case of Joshua Hett Smith, tried by court-martial in 1780, under a Resolu
tion of Congress, for assisting and conlbiriing with Gen. Arnold in his treason- 
able proceedings. Such too was th' case of Louis Louaillier, brought to trial 
for being a spy, and for other offences, before a~Genera1 Court-Martial con
vened by Gen. Jackson in New Orleans, in March, 1815. Such also were the 
cases of Arbuthnot and Ambrister, tried by court-martial, in Floritla, in April, 
1818, for inciting and assisting the Creek Indians to make war against the 
United States, and convicted and executed as  noticed in a previous 

HISTORY OF THE MILITARY COMMISSION I N  OUR LAW-Gen. 
Scott's '' Military 'Commission." I t  was not till 1847, upon the occupatic~l by 

our forces of the territory of Mexico in the war with that nation, that 
1298 the military commission was, as  such, initiated. In G. 0 .  20 of February 

19 of that year, issued from the Headquarters of the Army a t  Tampico, 
(as  sliglltly added to by G. 0. 190 and 287 of the same series,) i t  was announced 
that-"Assassination, murder, poisoning, rape, or the attempt to commit either, 
n~alicious stabbing or maiming, malicious assault and battery, robbery, theft, 
the wanton desecration of churches, cemeteries, or other religious edifices arid 
fixtures, the interruptivn of religious ceremonies, and the destruction, escept 
by order of a superior officer, of public or private property, whether com
mitted by Mexicans or other civilians in Mexico against indivicldals of the 
U. S. military forces, or by such individuals against othel. such indivicluals or 
against Rlexicans or civilians; a s  well as  the purchase by Alesicans or civilians 
in nlexico, from solcliers, of horses, arms, ammunition, eclui~)inents or cloth
ing,"-should be brought to trial before " military comntisszo?ls." 

Thus initiated, such con~inissions were repeatedly convened by Gen. Scott, a s  
also by Gens. \X7001 ant1 Taylor. mostly in 184'i.0a The offences tried thereby 
were not a l m g s  confined to those specified in the Orders as above citeti; such 
charges as  " nlanslaughter," " Burglary," " Piclring pockets," " Carrying a 
concealed weapon," " Threatening the lives of soldiers," " Riotous conduct," 
"Attempting to pass counterfeit money," "Obtaining money under false pre- 
tences," " Fraud," "Attempt to defraud the United States," " Introducing 
s~ i r i tuous  liquor into U. S. b:~rraclis "-being also found in the G. 0. pro
nlulgating tlie proceedings of trials. 

Gen. Scott's "Council of war." T ~ Pacts thus made punishable by military 
comniissions w&e mainly criminal offences of tlle class cogniz;lble by the 
civil courts in time of peace. * A  further description of offences, vb. those 
against the la?os of war, yet remained to he provided for. For the trial and 

punisluilcnt of these offences there was inaugurated by- Gen. Scott a 
1299 separate trihunal desiqnnterl :Is the co~cncil of ?/TI.,not however mate

rially clifferiiig froill the milit:!ry conin~ission except in tlle class of 
cases referred to it. The principal charges referred to and passed upon by 

06 As to  the  action of Gen. Jackson in t he  case of Ambrister, see ante, Ch.XXI. 
OGSucll conlillissions \ver(* or(lvre(l 11sUen. Scott ill i;.0 .  51. 53, 121, 124, 147, 171, 

191, 215, 239, 267, 270, 273, 292, 334, 335, -380, 392, of 1817;  Do. 9 of 1848;-by 
Gen. Taylor in Do. 66, 106, 112, 121, of 1847 ;-by G P ~ .VTool in Do. 140, 179. 216, 463, 
476, 514, of 1817. And note, in 5 Opins. At. Gen., 55, t he  rnse of Cnpt. Foster,  who, 
for  t h e  alleged murder of another officer, was  put upon t r ia l  before a military com
missinn convened in Mexico I)y Gen. Scott,  but esczped pcncling the  hearing. As t o  tlie 
occnsion for  and  legality of thcsc commissions, s re  IIalleck. 783. 
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these courts mere Guerilla warfare or Violation of the Laws of War by Gueril- 
leros, and Euticing or Attempting to en t~ce  soldiers to ciesert the U. S. service.'" 
The trials, however, were few; this branch of jurisdiction not then becoming . 
fully developed. 

Military commissiorls i n  the  la te  war. The military commission and coun- 
cil of war of the Mexican war were together the originals of the Military Com. 
mission as so extensively employed during the recent war, and as  recognized in 
our existing statute law; the two jurisdictions of the earlier commission and 
council respectively being united in  the later war-court, for which the gen- 
eral designation of " military commission " was retained as  the preferable one.' 
Con~i~ lgdown to the period indicated, we find several instances of military 
commissions convened as  early as  in 1861.m In a General Order, (No. 1,) of 
Jan. 1, 1862, Maj. Gen. Halleck, commanding Department of Missouri, first 
defined a t  length to his command their nature and jurisdiction as  then under- 
stood ; similar action was taken by other department commanders ;" and these 
courts, thus introduced, soon came to be generally adopted as  authorized and 
established tribunals for time of war and rebellion. 

Statutory recognition and provision. Presently also they were recognized 
a s  legal courts, and their jurisdiction in  some cases added to, by express statute. 
Sec. 30 of the Act of March 3, 1863, c. 75, the original cf the present Art. 58, 

provided that murder, manslaughter, robbery, larceny, and certain other 
1300 specified crimes, when committed by military persons in time of war or 

rebellion, should be punishable by sentence of court-martial or nzilitary 
co?rrnbiasion.." So, sec. 38 of the same Act, in  amending the previously exist- 
ing statute relating to spies, provided that this class of offenders should be 
triable by military commissiolz a s  well a s  court-martial, and this form is still 
retained in tlie military code--Sec. 1343, Rev. Sts. In  the following year, by 
Act of July 2, 1864, c. 215, co~llmanders of departments and armies were author- 
ized to execute sentelices ilnl~osed by military com?nissions upon guerillas. 
Next, by Act of July 4, 1864, c. 263, s. 6, (not now in .force,) inspectors and 
other civil officials and employees of the quartermaster department of the army 
were made amenable to trial by military conzmission (or court-martial) for 
fraud, neglect of duty and accepting bribes. Meanwhile the Act of June 20, 
1864, c. 145, s. 5 $ 6, in establishing the Bureau of Military Justice, pro-- 
vided for the revision and recording thereby of the proceedings of militalyl 
con~rnissiol~sequally a s  of those of other military courts, a.nd this grovisioll was 
in suhst:~nce repeated in the sections of the subsequent Acts of July 28, 1866, 
and June 23, 1874, (Sec. 1199, Rev. Sts.,) relating to the same branch of the 
service. In  the meantime the Act of March 3, 1866, c. 91, establishing an asylum 
for disabled volunteers, appropriated .as  one of its means of support all fines 
adjudged against volunteer officers and soldiers by sentence either of court-
martial or militar?~ conznlis,sion-a provision re-enacted in  the subsequent statute 
on the same subject of March 21, 1866, c. 21, and retained in Sec. 4831, Rev. 

"See cases of such Councils in G. 0. 181, 184, 187, 195. 291, Hdqrs. of Army, 1847; 
Do. 22. 35. 41, Id., 1848. G. 0.372 of 1847 relates to their composition, powers, Rrc.- - . . ,  . 

esThe term "council of war," as  a designation for a court, has not since reappeared 
in our law or practice. 

en G. 0. 14, 20, 118, m7estel.n Dept., 1861 ; Do. 24, 25, Dept. of N. E. Va., 1861 ; Do. 
68,Army of the Potomac, 1Stil. 

See, for esample G. 0. 23. D e ~ t .  of the Gulf, 1862; Do. 7,Dept. of Iians., 1862; 
no. S7. D e ~ t .  of N. Mex., 3862; Do. 150, Dcpt. of the Ohio, 1863; Do. 57, Dept. of- - & 

Va. 6 No. Ca., 1863;Do. 27, Dept. of the N. West, 1864. 
The words " or military comnlission " ,  were, apparently inadvertently, omitted from 

the Article as  inserted in thc Revised Statutes. 
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Sts. A further and the latest specific authorization of the employment of the 
military commission a s  a court is found in the "Reconstruction Act" of March 
2,1867,c. 153,s. 3 & 4, to  be treated of under the next Title. A pointed con-
temporaneous recognition of SUCHtribunal is that  of the provision of March 2, 
1867,c. 155, legalizing proceedings under martial law, trials by military com-
mission, &c., had during the war. A later instance occurs in s. 1 of the Act 
of March 3,1873,c. 249, (now Sac. 1344,Rev. Sts.,) establishing a general mili-
tary prison, ( that  now a t  Fort  Leavenworth, Kansas,) for the confinement, &c., 

of offenders convicted befare " any court-martial or military commission 
1301 in the United States." Further statutory recognitions of the commission 

a s  a tribunal known to aur law are  contained in the series of Army 
Appropriation Acts, from that  of June 15, 1864,to the most recent of March 3, 
1885, in all  of which, (with exceptions between 1872 and 1876,) are  items of 
appropriation for the " expenses of courts-martial, military commissions, and 
courts of inquiry," or for the 'Lcompensation of witnesses" or "clerks and 
witnesses" a t  or before the same. 

Executive and judicial, kc., recognition. The military commission has 
also been recognized a s  a n  authorized provisTona1 tribunal in  proclamatione 
and orders of the President and in rulings and opinions of the courts and 
law officers of the government. I t  was referred to in the proclamation of 
September 24, 1862, as an authorized court for the trial of the offences of 
persons under martial law, and its proceedings and sentences have been 
approved and executed in and by numerous General Orders issued through the 
War Department, of which some of the principal will hereafter be cited." 
The Supreme Court of the United States has acknowledged the validity of i ts  
judgments in leading cases,18and other courts of the United States and of the 
States have equally accepted i t  a s  a legid body." In  an important adjudication 
the Supreme Court of Tennessee refers to it as  "a tribunal now (1870)a s  well 
known and recognized in the laws of the.United States a s  a court-martial."" 
Further the Attorneys (and Solicitors) General have repeatedly had occasion 
to acknowledge its authority and support its jurisdiction; leas, for example, 
i n  such cases a s  those of the conspirators concerned in the assassination of 

President Lincoln," of Weaver, convicted of murder by military com
1302 mission in the Reconstruction period," of the Iviodoc Indians concerned 

in the killing of Gen. Canbp and Rev. E. Thomas," and other less 
marked instance^.^ 

Frequency i n  t h e  l a t e  war. Thus sanctioned, these tribunals, pending the 
civil war, and down to the termination of the operation of the Reconstruction 
Laws, must have tried and given judgment in upwards of two thousand cases, 
promulgated in G. 0.of the War Department and of the various military 
departments and armies. Of these cases the principal historically, a s  well a s  
the more material in a legal point of view, have been, or will be, referred to in 
the course of the present PARTof this work. 

It is recognined in the recent G. 0 .  75 of 1883, which provides for the forwarding 
of records of military commissions, equally as of courts-martial, to the Judge Advocate 
General. And see, now, par. 985, A. R. of 1889. 

MEm pclrtt! Vallandigham, 1 Wallace, 243; Coleman v. Tennessee, 97 U. S., 509. 
74 In re Egan, 5 Blatchford, 319; In re Martin, 45 Barb., 146; Em garte Bright, 1 

Utah, 145. 
76 State v .  Stillman, 7 Cold., 352. 
78 See Cooley, Prins. Const. Law, 137.
"11 Opins. At. Gen., 297.
"13 Id., 59. 
W 14 Id., 249. 
-See 6 Id., 66;12 Id., 881 
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CONSTITUTION OF THE MILITARY COMXISSION. I n  the absence of 
any statute prescribing by whom military comnrissions shall be constituted, 
they have been constituted in practice by the same commanders a s  are  empow- 
ered by Arts. 72 and 73 to order general courts-martial, to wit, commanders 
of departments, armies, divisions, and separate brigades." The President, a s  
Commander-in-chief, may of course assemble military commissions a s  he 
may assemble courts-martial. Commanders of " districts " have sometimes, 
and legally under the general law of war and military government, convened 
these tribunals, though their commands have been less than a brigade; but 
such instances have been rare. The ,provisions of the Articles of war indicating 
by whom the court is to be constituted where the commander who would 
regularly order it  is in fact the prosecutor or accuser, apply in terms only 
to general courts-martial, and are  not required to be observed in the convening 
of the more summary tribunals under consideration. Where, however, a n  
unreasonable delay will not thereby be caused, o r  the interests of the service 
or of the public otherwise prejudiced, such provisions may well, a s  a measure 
of justice or expediency, be observed." 

1303 COMPOSITION. Following the analogy of courts-martial, military 
commissions in this country have invariably been composed of commis- 

sioned officers of the army. Strictly legally they might indeed be composed 
otherwise should the commander wiZZ it--as, for example, in part of civilians 
or of enlisted men. The court-martial convened under martial law by Gov. 
Eyre, in  Jamaica in 1865, for the trial of Geo. W. Gordon, was a mixed court 
of one military and two naval officers, and i t  was in regard t o  this court that  
D'Israeli observed in Parliament that-"in the state of martial law there 
can be no irregularity in the composition of the court, a s  the best court that  
can be got must be assembled."" 

The rank of the members of a military commission is legally immaterial. I n  
a case indeed, (which must be rare,) of a trial of a n  officer of the army by 
such a tribunal, the provision of Art. 79 a s  to the relative rank of the members 
will, if practicable, properly be regarded. 

I n  the absence of any law fixing the number of members of a military cow-
mission, the same may legally be composed of any number in  the discretion of 
the convening authority. A commission of a single member would be a s  
strictly legal as  would be one of thirteen members. I n  his General Orders 
already cited," Gen. Scott directed that  militalry commissions should be gov- 
erned a s  to their composition, &c., by the provisions of the Articles of war 
prescribing the number of members, &c., for courts-martial: a s  to councils of 
war, i t  was specified that  they should consist of "not  less than three nor 

As to the general rule, that military commissions are constituted and composed, 
and their prgceedings are conducted, similarly to general courts-martial-see G. 0 .  20 
of 1847, (Gen. Scott;) Do. 1, 7, 33, Dept. of the Mo., 1862; Do. 150, Dept. of the Ohio, 
1863 ; Do. 27, Dept. of the N. West, 1864 ; 1 Bishop, C. L. 5 45, 52 ; D I G ~ T ,501. As 
to the procedure of military courts under martial law, the English writer Pratt observes, 
(p. 216,)-" 	 The forms of military law should, as far 	as practicable, be adhered to." 
a See G. C. M. 0. 11, Dept. of Texas, 1866. 

Jones, Notes on Martial Law,11; Finlason, History of the Jamaica Case, 111. In 
Queen v. Nelson & Brand, Cockburn, C. J., commented upon the composition of this 
court as unauthorized-as of course it was by the law governing courts-martial proper. 
It  appears from the report the Commissioners on the Jamaica Case, (Finlason, Hist., p. 
110,) that this court had been preceded, during the same exigency, by one "consisting 
partly of members of the legislature." In the Demerara Case, In 1823, a militia omcer, 
(really the head of the colonial judiciary, commissioned pro hao vice Q the W U t h , )  
was associated with odcers of the army on the court-martial which tried missionary 
Smith, a civilian. 2 Hansard, XI, 972. 

G. 0. 20. 190, 287, of 1817. 



MILITARY LAW AN 

These rules which have their origin in 
tional status, can authorize the exercise 
only within the limits-as to place, time, 
and operation, have not always been s t  
singular instance of their disregard durii 
case of T. E. Hogg and his six associai 
taking passage upon a U. S. merchant ver 
in November, 1864, with the secret purpose 
arms the ship and cargo in the interest of i 
apprehension, transported to, and tried b: 
cisco, a place quite without the theatre of 

As to time. An offence, to be -brc 
1306 tary commission, must have been COI 

or of the exercise of military govc 
ordinary criminal law one cannot legall 
offence a t  the time of the sentence,% so a 
absence of specific statutory authority,) l( 
pose a punishment for, an offence cornmitt 
other exigency authorizing the exercise of 
commander, in the exercise of military gc 
cupied by his army cannot, with whatever 
before military commissions ordered by hi 
mitted prior to the occupation. So, while 
after active hostilities, have ceased, i t  cann 
peace or other form of absolute discontin 
of the war status. Thus, in the case, alrc 
the Georgia volunteers, charged with the 
Mexico, pending the Mexican war, i t  was hc 
the telnporaray military government " hav 

Mexican authorities, neither the offc 
1307 any longer, in contemplation of law 

status has been that of martial Zazo 
the formal revocation of the declaration o 
formal revocation, with the complete pas 
trials, or proceedings for trials, founded 

'SG. 0. 52, Dept. of the Pacific, 1865. They 
sentences were commuted to imprisonment in a 

s4 Com. v. Duane, 1 Binney, 601 ; Anon., 1 Was 
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OVee Finlason, Corns. on Mar. Law., 5 3 ;  C11 
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See In re Martin, 46 Barb., 146;  a!so Finlas 
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more than thirteen officers." I n  Gen. Halleck's Order of Jan. 1,1862, hereto-
for noticed, '' i t  was declared :-" They " (military commissions) " will 

1304 be composecl of not less than three members, one of whom will act a s  
judge advocate or recorder where no officer is designated for that duty. 

A larger number will be detailed where the public service will permit." In 
practice during the late war, while commissions were most commonly consti- 
tuted with five members, there was a not unusual number, ancl was regarded 
as  the proper inininzztnt.8Vhe court in  Vallandigham's case was convened 
with nine members, of whom seven acted on the trial. In  practice also a 
sepnrate oficev has been almost invariably.detailed as  judge ad~ocate .~ '  

JURISDICTION-As to place. (1)A military commission, (except where 
otherwise authorized by statute,) can legally zssunle jurisdiction only of 
offences committed within the field of the command of the convenil~g com- 
mander. Thus a commission ordered by a commander exercising w~ilitaiy 
gooelr%me?~t,by virtue of his occupation, by his army, of territory of the enemy, 
cannot take cognizance of an offence committed without such territory." 
( 2 )  The place must be the theatre of war or a place where military government 
or martial law may legally be exercised; otherwise a n~ilitary commission, 

(unless specially empowered by statute,) will have no jurisdiction of 
1305 offences committed there." The ruling in the leading case of Ex pat-te 

Rti1:iganT that  a military commission, which had assumed jurisdiction 
of offences committed in 1862 in Indiana,-a locality not involved in war nor 
subject to  any form of military dominion,--had exceeded i ts  powers, has been 
referred to under the previous Titles, where also the fields of military gov- 
ernment and martial law have been defined. (31 I t  has further been held by 
English authorities that, to give jurisdiction to the war-court, the trial must 
be had within the theatre of war, military government, or martial l aw;  that, 
if held elsewhere, and where the civil courts are  open and available, the 
proceedings and sentence mill be cot-an5 non judice.8' Thus i t  is considered by 
Finlason that  the trial, by a military court, of Wolf Tone in 1798,was illegal 
because he was tried in  Dublin, outside of the region of war and martial law." 

"G. 0. 1, Dept. of the Mo., 1862. 
88 DIGEST, 501. 
87The ruling, however, in G. C. M. 0. 267 of 1865, tha t  the proceedings of a mili

tary commission for which no Juage advocate had bern detailed were on tha t  account 
"illegal," was erroneous, since whether such a tribunal shall or not be supplied with a 
judge advocate, is, in the absence of law on the subject, a matter in  the discretion of 
the commander. 

See Finlason, Repression of Riot and Rebellion, 106;  Franklyn, Outlines of Mar. 
Law, 8 5 ;  Prat t ,  216;  G .  0. 125, Second Mil. Dist., 1867; d. 0 .  20, 1847, (Gen. Scott.) 

I n  the Jamaica Case, i t  was held by Chicf Justice Cockhurn, in Queen 1'. Nelson PE 
Brand, tha t  Governor Eyre acted illegally in arresting Gordon at Kingston, outside tlie 
"proclaimed district," ( the district placed by tlie Governor's proclamation under 
martial law,) where he would have been entitled to a jury trial in a civil court, and 
removing him within tha t  district for trial and punishment before a martial court. 
Finlason, Hist. of the Jamaica Case ; Jones, 11, 12 ; Franklyn, 85 ; Prat t ,  216. In  
,Queen v. Eyre, Blacltburn, J.. held tha t  the removal was justiflable. Finlason, I-list. 
Jamaica Case ; Do., Report of Case of Queen v. Eyre;  Solicitor's Journal, vol. 12, p. 674. 

88 See Clode, M. L., 189. 
80  4 Wallace, 2. And see Milligan v .  IIovey, 3 Ilissell, 13  ; Skeen v. Monkheimer, 21  

Ind., 1 ;  Murphy's Case, Woolworth, 141 ; Devlin's Case, 12 Ct. Cl., 266;  Id., 12 Opins. 
~ t .  theGen., 128;  G. 0. 7, Dept. of Kans., 1862; Do. 37, Id., 1864; Do. 115, Uept. of 
hfo., 1864. Compare. in this connection, the argument of Hon. J. A. Bingham, on the 
Trial of the Assassins of President Lincoln. 

See Clode, M. L., 189. 
o?Finlason. Coms. on Mar. Law, p. 4-5, 120. And see this trial, reported in 27 

Howell's St. T., 615. 
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These rules which have their origin in  the fact that  war, being an excep
tional status, can authorize the exercise of military power and jurisdiction 
only within the limits-as to place, time, and subjects-of its actual existence 
and operation, have not always been strictly regarded in our practice. A 
singular instance of their disregard during the late war is presented by the 
case of T. E. Hogg and his six associates, who, for the alleged offence of 
taking passage upon a U. S. merchant vessel a t  Panama, ( a  foreign country,) 
in November, 1.864,with the secret purpose of subsequently seizing by force and 
arms the ship and cargo in the interest of the Southern confederacy, were, upon 
apprehension, transported to, and tried by military commission at,  San Fran-
cisco, a place quite without the theatre of the war.'' 

As t o  time. An offence, to be -brought within the cognizance of a mili-
1306 tary commission, must have been committed within the period of the war 

or of the exercise of military government or martial law. As in the 
ordinary criminal law one cannot legally be puished for what is  not an 
offence a t  the time of the sentence," so a rllilitary co~nmissioncannot, (in the 
absence of specific statutory authority,) legally assume jurisdiction of, or im-
pose a punishment for, an offence committed either before or after the war or 
other exigency authorizing the exercise of military power.'' Thus, a military 
commander, in the exercise of military government over enemy's territory oc-
cupied by his army,cannot, with whatever good intention, legally bring to trial 
before military commissions ordered by him offenders whose crimes were com-
mitted prior to the occupation. So, while the jurisdiction may be continued 
after active hostilities, have ceased, i t  cannot be maintained after the date of a 
peace or other form of absolute discontinunnce, by the competent authority, 
of the war status. Thus, in the case, already referred to, of Capt. Foster, of 
the Georgia volunteers, charged with the murder of Lieut. Goff, Pa. Vols., in 
Mexico, pending the Mexican war, i t  was held by -4ttorney General Toucey that, 
the temporaray military government "having ceased by the restoration of the 

Mexican authorities, neither the offence nor any prosecution for i t  ,can 
1307 any longer, in contemplation of law, have e x i s t e n ~ e . " ~So, where the 

status has been that of martial Zazo proper, the jurisdiction expires with 
the formal revocation of the declaration of the same, or, in the absence of a 
formal revocation, with the complete passing off of the exigency?' Where 
trials, or proceedings for trials, founded on martial law, are  pending, the 

OSG. 0.52, Dept. of the Pacific, 1865. They mere all sentenced to death, but their  
sentences were commuted to imprisonment in a penitentiary. 

Com. v.  Duane, 1 Binney, 601; Anon., 1 Washington, 54 ; U. S. v .  Tynen, 11 Wallace, 
8 8 ;  U. S. .u. Finlay, 1Abbott, U. S. R., 364. 

D - e e  Finlason, Coms. on Mar. Law., 53 ;  Clode. M. L.,189;  Thring, Crim. Law of 
Navy, 42-3 ; Wells on Jurisdiction, 577 ; 1 2  Opins. At. Gen., 200;  0.0. 26 of 1866;  Do.' 
12, Dept. of the South, 1858: Do. 9, First Mil. Dist., 1870: DIGEST,507. " Martial law 
is not retrospective. An offender cannot be tried for a crime committed before martial 
law was proclaimed." Prat t ,  216. Aud see Jonrs, 12. The jurisdiction of such a 
tribunal is "determined and limited by the period (and territbrial extent) of the mili-
tary occnpation." G.0. 125, Second Mil. Dist., 1867. 

5 Opins., 55. The case of the Modoc Indizns, tried, in  July, 1873, by military com
mission after hostilities had been finally concluded, may seem to have been an exception 
to  the general rule laid down under this head. The jurisdiction assumed by the govern-
ment in this instance is defended as  follows by &4tty. Gen. Williams :-"Doubtless the 
war with the Modocs is practically ended, unless some of them should escape and renew 
hostilities. Bnt i t  is the right of the United States, a s  there is no agreement for peace, to  
determine for  themselves whether or not anything more ought to  be done for the pro-
tection of the country or the punishment of crimes growing out of the war." 14 Opins., 
253. 

0' See In  r e  Martin, 46 Barb., 146;  also Finlason, Coms. on Mar Law, 4, 5, 130, a s  to 
Crogan's case. 
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status should be preserved for the purposes of such trials, and till the findings, 
and sentences if any, a re  fmally acted upon. 

A s  t o  persons. From what has heretofore been said in regard to the appli- 
cation of the laws of war to enemies in arms, and their operation under a 
state of military government or martial law, i t  will have been seen that 
the classes of persons who in our law may become subject to the jurisdiction of 
military commissions are  the following: (1)  Individuals of the enemy's army 
who have been guilty of illegitimate warfare or other offences in violation of 
the laws of w a r ;  (2)  Inhabitants of enemy's country occupied and held by 
the right of conquest ; (3)  Inhabitants of places or districts under martial law ; 
(4) Officers and soldiers of our own army, or persons serving with it in the 
field, who, in time of war, become chargeable with crimes or offences not cog- 
nizable, or triable, by the criminal courts or under the Articles of war. 

Of the first class are  persons in  the military service of the enemy who have 
been guilty of any of the descriptions of offences specified under a previous 
Titleo8 a s  violations of the laws of war;-as those, for example, who have 
assumed the rBle of the spy, or have taken part in guerilla raids, or the killing, 
robbery, kc., of defenceless persons or prisonefs of war, or have come within 
our lines to recruit soldiers or for other unauthorized purpose, or have violated 
a Aag of truce or  committed other act of treachery or perfidy, or, a s  paroled 
prisoners of war, have violated their parole. 

The second and third classes embrace much the greater number of in- 
1308 dividuals who, in  our late war and the war with Mexico, mere brought 

to t r ia l  before the tribunal under consideration. Among the numerous 
cases of persons so tried were included upwards of one hundred cases of 
women. The number of these offenders is illustrated by the great variety of 
offences and phases of offence of which they were convicted, a s  specified in  the 
General Orders of the period and noticed under the next head. 

The greater part of the offenders embraced in the fourth. class have been 
military persons tried under see. 30, Act of M y c h  3, 1863, or who became 
amenable to military commission because of criminal offences committed in 
places where, by reason of war and military occuhation, or of martial law, 
the ordinary criminal courts were closed. The others of this class were parties 
who became so amenable by reason of violations of the laws of war  or of- 
fences of a military character, not included among the acts made punishable 
by the code of Articles of war. Besides officers and soldiers, there a re  comprised 
in this category camp-followers and other civilians employed by the govern- 
ment in connection with the army in war. Thus, in  the G. 0. of the period of 
the late war, there are  found, (as  tried by military commission,) sutlers, offi- 
cers' servants, teamsters, persons employed on government steamers and 
transports, or otherwise in  the quartermaster, provost marshal and other staff 
corps, a s  also individuals serving in such capacities a s  veterinary s u r g e ~ n s , ~  
government dete~tive,'~. medical cadet,' lieutenant in the revenue service: 
special agent of the Treasury,' newspaper correspondent,' &c. 

"Title 111, mte. That I n d 6 m s  may be included in this class, see case of Modocs 
heretofore referred t o ;  also cases in G. 0. 120 of 1863, G. C. M. 0. 608 of 1865, and 
a; 0.86 of 1866-4 Sioux Indians concerned in murders and other crimes committed 
in Minnesota in 1862. That a military commission can take cognizance of vi6lations 
of the laws of war by Indiana, only when their tribe is  involved in war with the United 
States, see DIQHIST, 505. 
 

DUG.0. 16, Dept. of the Mo., 1862. 
 
1mG. 0. 61, Dept. of the Mo., 1864; Do. 6, Dept. of Va., 1866. 
 
1 G. 0.13, Dept. of Va. & No. Ca., 1864. 
 
9 0 .  C. M. 0. 308 of 1864: 0.0. 77,Dept. of Va. & No. Ca., 1864. 
 
8 G. 0.56, Dept. of Ala., 1866 ; DO. 8, Id., 1866. 
 
4 0 .  0. 29, Army of the Potomac, 1863. 



V AND PRECEDENTS. 

urposes of such trials, and till the findings, 
d upon. 
eretofore been said in  regard to the appli- 
ies in arms, and their operation under a 
iartial law, it  will have been seen that 
v may become subject to the jurisdiction of 
ing : (1) Individuals of the enemy's army 

? warfare or other offences in violation of 
of enemy's country occupied and held by 
ts of places or districts under martial law ; 
n army, or persons serving with i t  in the 
hargeable with crimes or offences not cog- 
ourts or under the Articles of war. 
ne military service of the enemy who have 
Ins of offences specified under a previous 
f war;-as those, for example, who have 
taken part  in guerilla raids, or the killing, 
or prisoners of war, or have come within 
her  unauthorized purpose, or have violated 
act of treachery or perfidy, or, a s  paroled 
parole. 

's embrace much the greater number of in- 
r and the war with Mexico, were brought 
~nder consideration. Among the numerous 
:luded upwards of one hundred cases of 
ders is illustrated by the great variety of 
ich they were convicted, a s  specified in the 
ticed under the next head. 
3 embraced in the fourth class have been 
10, Act of M y c h  3, 1863, or who became 
lecause of criminal offences committed in 
d military occuiation, or of martial law, 
osed. The others of this class were parties 
I of violations of the laws of war  or of- 
included among the acts made punishable 
ies officers and soldiers, there a re  comprised 
I other civilians employed by the govern- 
I war. Thus, in  the G. 0. of the period of 
.ried by military commission,) sutlers, offi- 

employed on government steamers and 
termaster, provost marshal and other staff 
n such capacities as veterinary surgeons? 
~det: lieutenant in the revenue service,' 
paper correspondent,' &c. 

be included in this class, see case of Modocs 
0. 120 of 1863, G. C. M. 0. 508 of 1865, and  

lcerned in murders and other crimes committed 
r commission can take cognizance of vidlations 
n their tribe is lnvolved in war with the United 

,. 6, Dept. of Va., 1866. 
4. 
!pt. of Va. & No. Ca., 1864. 
Id., 1866. 

MILITARY LAW AND PRECEDENTS. 839 

As t o  offences. In  the war with Mexico, a s  has heretofore been noticed, 
the tribunal ki~own a s  the "military commission" was employed for the trial 
and punishment of the ordinary crimes such a s  in a state of peace would have 
been taken cognizance of by the criminal courts, while violations of the laws of 
war were referred to another tribunal designated a s  "council of war." In 

the simpler system matured in our recent war both jurisdictions were, a s  
1309 has been seen, united in one court for which was preferably retained 

the name of military commission. The offences cognizable by military 
commissibns may thus be classed a s  follows: (1) Crimes and statutory of- 
fences cognizable by State or U. S. courts, and which would properly be tried 
by such courts if open and acting; (2) Violations of the laws and usages of war 
cognizable by military tribunals only; (3 )  Breaches of military orders o r  
regulations for which offenders are  not legally triable by court-martial under 
the Articles of war. 

Of the offences of the first class, those most frequently brought to trial be- 
fore military commissions during the late war, a s  shown by the General Orders, 
were murder, manslaughter, robbery, larceny, burglary, rape, arson, assault and 
battery, and attempts to commit the same; criminal conspiracies,6 riot, perjury, 

bribery, accepting bribes, forgery, fraud: embezzlement, misappropriation 
1310 or other illegal disposition of public property, receiving stolen goods, 

obtaining money or property under false &etences, making or uttering 
counterfeit money, uttering false Treasury notes, breaches of the peace and 
disorderly conduct, keeping a disorderly house, selling obscene books, &c., ma- 
licious mischief or trespass, carrying concealed weapons, abnse of official au- 
thority by civil officials, resisting or evading the draft, discouraging enlist
ments, purchasing arms, clothing, &c., from soldiers, in violation of Sec. 5438, 
Rev. Sts., aiding desertion, &c., in violation of Sec. 5455, Rev. Sts. '' Treason "
i t  may be added-was not unfrequently charged, but mostly as  a name for 
some violation of the class next to be mentioned. 

Of the second class, of offences in violation of the laws and usages of war, 
those principally, in the experience of our wars, made the subject of charges 
and trial, have been-breaches of the law of non-intercourse with the enemy, 

8 Among the conspiracies of this class, or  of the flrst and second classes combined, may 
be noted the following :-that of Bowles, Milligan and Horsey, convicted of conspiring 
together, and with other members of the so-called " Order of American Knights " or 
" Sons of Liberty," against the U. S. Government, and in the interest of the Rebellion, 
(G. C. M. 0. 214 of 1865 ;)-that of Herold, Payne and others convicted of conspiring 
with John Wilkes Booth, Jefferson Davis and sundry other persons in the assassination 
of President Lincoln and the attempted assasaination of the  Secretary of State, Mr. 
Seward, (G. C. M. 0. 356 of 1865:)-that of Capt. Henry Wirz of the confederate 
army, convicted of consp'ring with Jefferson Davis, James A. Seddon, Howell Cobb, 
John H. Winder, Richard B. Winder and others, against the lives and health of Union 
soldiers held a s  prisoners of war a t  Andersonville, Ga., (G. C. M. 0. 607 of 1865 ;)-that 
of William Murphy, convicted of conspiring n i t h  Davis, Seddon, Judah P. Benjamin and 
others, to burn and destroy boats on the western rivers, (G. C. M. 0. 107 of 1866;)- 
that  of the persons concerned in the resisting and defenting of the draft,  especially in  
Carbon, Columbia, Schuylkill, Clearfield and Lurerne Counties, Pennsglvania, in 1864-5, 
(G. 0. 23, 64, 67, 68, 69, Dept. of the Susquehanna, 1864;  Do. 82, 85, Dept. of Pa., 
1864;  Do. 4, 6, 36, Id., 1865;)-that of G. St. Leger Grenfel aqd his associates, 
(Charles Walsh, Buckner S. Morris, R. T. Semmes and others,) convicted of an attempt 
to  release the confederate prisoners of war a t  Camp Douglass near Chicago, and to  lay 
waste and destroy tha t  city, (G. 0. 30, Northern Dept., 1865;)-that of T. E. Hogg and 
others convicted of being concerned in the attempt to  seize the steamer Salvador a t  
Panama, in 1864, (G. 0. 27, Dept. of the Paciflc, 1865). 

6Among the various forms of fraud charged is tha t  of defacing or altering the "U. 
S." brand on public animals, with fraudulent intent. See cases in G. C. Y.0. 488 of 
1865;  G. 0. 111,Dept. of the Mo., 1863; Do. '12, Dept. of Ark., 1864. 
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Finlason, Com. on Mar. Law, 130;  G .  0. 229 
" Binlason. Com. on Mar. Law, 9, 141 ; 1 Bishc 

the  Mo., 1862; Do. 150, Dept. of the  Ohio, 1863 
DIGEST, 501. 

UHougli,  383; Finlason, Com. on Mar. Law, 12' 
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such a s  running or attempting to run a blockade; ' unauthorized contracting, 
trading or dealing with, enemies, or furnishing them with money, arms, pro- 
visions, medicines, &c. ;' conveying to or from them dispatches, letters, or other 
communications, passing the lines for any purpose without a permit, or com- 
ing back after being sent through the lines and ordered not to return; aiding 
the enemy by harboring his spies, emissaries, kc., assisting his people or 
friends to cross the lines into his country, acting as  guide to his troops: aid
ing the escape of his soldiers held as  prisoners of war," secretly recruiting for 
his army? negotiating and circulating his currency or securities--as "cnfeiler
ate notes or bonds in the late war," hostile or clislogal acts, or publications or 

declarations calculated to excite opposition to the federa7 government 
1311 or sympathy with the enemy,'3 kc.;  engaging in illegal warfare as  a 

guerilla, or by the deliberate burning, or other destrnction of boats, 
trains, bridges, buildings, &c.; acting as a spy, taking life or obtaining any 
advantage by means of treachery ; abuse or violation of a flag of truce; viola- 
tion of a parolex4 or of an oath of allegiance or an ine~iy . '~breach of bond 
given for loyal bellaviour, good conduct, kc.;  '' resistance to the constitutecl 
military authority, bribing or attempting to bribe officers or soldiers or the 
constituted civil officials; kidnapping or returning persons to slavery in clisre- 
gard of the President's proclamation of freedonl to the slaves, of January 1, 
1863." 

Of the third class are acts prohibited by express order, or in breach of mili- 
tary discipline, such as  selling to soldiers citizens' clothing, furnisliing them 
with liquor, introducing liquor or other forbidden articles into the camps, kc., 

See case of running the  blockade and  conveying munitions to  t h e  enemy, i n  G. C. 
M. 0. 254, 338, 344, of 1864. 

I n  this class is included t h e  offence, several times brought to trial ,  of selling contra- 
band goods, with a view to  their being carried secretly through the  lines to the  encmy, 
by other persons. See convictions in G. C. M. 0. 398 of 1864; Do. 55, 57, 58, 74, of 
1865. 

0.4 very grave offence where t h e  offender voluntarily offers his services a s  such guide. 
Bluntschli  1 634. 

'OG. 0. 55, Div. W. Miss., 1864; Do. 47, Dept. of t he  Mo., 1864; Do. 75, Dept. of t h e  
Ark., 1864 ; Do. 30, Northern Dept., 1865. 

l l G .  0. 114 of 1863;  G. C. M. 0. 165, 249, of 1864. 
12G. 0. 135, 169, Dept. of t h e  Mo., 1864; Do. 33,, Middle Dept., 1865. And compare 

Horn v. Lockhart, 17 Wallace, 580. 
l8 G. C. M. 0. 270, 273, 294, of 1864;  DO. 214 of 1865, (case of Eowles, Milligaii, and  

I-Iorsey ;) G. 0 .  7, Dept. of t he  Mo., 1862 ; Do. 148, Id., 1863; Do. 86, 154, Id., 1864; 
Do. 68, Dept. of t he  Ohio, 1863, (case of Vallandighani ;) Do. 121, Middle Dept., 1864; 
Do. 24, 67, Dept. of Sosquehanna, 1864 ; Do. 6, Dept. of N. Mex., 1864 ; Do. 1, Dept. of 
No. Ca., 1866. And see cases i n  t he  following Orders, of treating wi th  disrespect t h e  
U. S. flag by pulling down, tearing, defacing, Sic. : S. 0. 70, Dept. of the  Gulf, 1802; 
G,  0. 28, Id., 1865 ; Do. 50, Middle Dept., 1863 ; Do. 50, Dept. of t he  Alo., 1863 ; Do. 
8, Dept. of t he  Miss., 1866; Do. 26, Fourth  Mil. Dist., 1867. And see remarks  of Maj. 
Gen. Thomas in G. 0 .  21, Dept. of t he  Tenn., 1867. I11 th i s  l ist  also iiiay be classed t h e  
cases in which t h e  offender i s  charged as-" Being a bad and dangerous man," or 
i n  terms to t h a t  effect. See G. 0. 229 of 1863 ; G. C. M. 0. 304 of 1864 ; G.  0. 19, 
Dept. of the  Miss., 1862 ; Do. 34, Dept. of t h e  Mo., 1863 : Do. 41, Middle Mil. Dept., 
1865; Do. 11, Dept. of Fla.,  1866. 

"Violations of parole by paroled prisoners of war  a r e  noted under TITLEI 111, ante.  
As to cases of violation of a parole given not t o  render a id  or services t o  t he  enemy, 
see G. 0 .  20, Dept. of t h e  hlo., 1862; Do. 34, 82, Id., 1863;  Do. 43, Middle Dept., 1864; 
Do. 28, Id., 1865. 

l6 See G. 0. 229 of 1863; where a conviction of a violation of a n  oath  of allegiance 
was  disapproved on the  ground t h a t  t he  violation coiisisted not in acts  but i n  words 
only. 

laG.  0. 34, Dept. of t he  Mo., 1863; Do. 63, Sixteenth Army Corps, 1863. 
"G. 0. 7 of 1864; G.  C. M. 0 .  140, 250, of 1864; G. 0. 106, Sixteenth Army Corps, 

1863; Do. 155, Dept. of No. Ca., 1865. 
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dealing in articles l~kely to reach and relieve the enemy, violating police, sani- 
tary, or quarantine regulations, kc.'' 

1312 Offences not cognizable. The subject of the jurisdiction of military 
com~nissions is further illustrated by a reference to the classes of cases 

of which these tribnnals cannot legally take cognizance. 
Thus they have no jurisdiction of the purely military offences specified in 

the Articles of war and made punishable by sentence of court-martial; and in 
repeated cases where they have assumed such jurisdiction their proceedings 
have been declared invalid in  General Orders.

So, being properly criminal courts, they have no jurisdiction of private con- 
troversies between individuals relating to pecuniary obligations, the title to 
property, kc.'" Such matters pertain to the province of the local courts, or to 
tribuuals eleected in their stead, and expressly invested with a civil jurisdiction, 
by the military comn~ander .~  

I t  may be added that the jurisdiction of the military con~~l~issionshould, 
be restricted to cases of offence consisting in overt acts, i. e. in unlawful corn 
lnissions or actual attempts to commit, and not in intentions merely." Thus 
what would justify in war a precautionary arrest might not always justify 
a trial as  for a specific offence. 

PROCEDURE. In  the absence of any statute or regulation governing the 
proceedings of military commissions, the same a re  commonly conducted accord- 

ing to the rules and forms governing courts-martial." These war-courts 
1313 are indeed more summary in their action than are the courts held under 

the Articles of war,% and, a s  their powers are  not defined by law, their 
proceedings-as heretofore indicated-will not be rendered illegal by the omis- 
sion of details required upon trials by courts-martial, such, for example, as  the 
administering of a specific oath to the members? or the affording the accused 
an opportunity of challenge." So, the record of a military comlllission will be 
legally sufficient though much more succinct than the form adopted by courts- 
martial, as-for exanlple--where i t  omits to set forth the testimony, or states 
i t  only in substance. But, a s  a general rule, and a s  the only quite safe and 
satisfactory course for the rendering of justice to both parties, a military 
commission will-like a court-martial-permit and pass upon objections inter- 
posed to members, as  indicated in the 88th Article of war, will fo rm~l ly  arraign 

1s See a case in  G. 0. 85, Dept. of t h e  Mo., 1865, of a person tried by th is  court for 
voting without t he  qualifications required by existing Orders. 

G. 0 .  20, 190, 287, of 1847, (Gen. Scott ;) G. 0. 16, Dept. of t h e  Mo., 1861 ; Do. 1, 
18, Id., 1862; Do. 31, 56, Id.,  1863: Do. 150, Dept. of t h e  Ohio, 1863; Do. 27, Dept. of 
t he  Northwest, 1864; Do. 66, 72, Dept. of Va. & NO. Ca., 1865. This  rule was  not  
always strictly observed, especially i n  cases of offences falling within the  description of 
the  present 45th and  46th ( then 56th and 57th) Articles. 

Z=I Sta t e  v. Stillman, 7 Cold., 341; G. 0. 1, Dept. of t he  Mo., 1862;  Do. 197, Id., 1864; 
DIGEST, 507-8. 

Of course a court designated a s  a " military commission " might legally he so 
invested by the  commander, t h e  mere name being immater ia l ;  bu t  where no such specific 
authority i s  expressly given, a military commission so called is, by the  invariable usage 
of t he  service, a criminal cour t  only. 

29 Finlason, Com. on Mar. Law, 130 ; G. 0. 229 of 1863. 
Finlason. Com. on Mar. Law, 9, 141 ; 1 Bishop, C. L. 5 45, 5 2 ;  G. 0. 1, 7, Dept. of 

t he  Mo., 1862; Do. 150, Dept. of t he  Ohio, 1863; Do. 27, Dept. of t he  N. West, 1864; 
DIGEST, 501. 

~4 Hough, 383 ; Finlason, Com. on Mar. Law, 127. 
% I n  some cases indeed proceedings and  sentence have been declared inoperative 

because of this omission. See G. 0. 91, 95, 101, 162, of 1863. They were i n  fact  subject 
t o  disapproval but  not  inoperative. 

*See case in  G. 0. 257 of 1863, where the  omission, a s  indicated by t h e  record, of 
t h i s  and  sundry other  formalities was deemed sufficient t o  invalidate t h e  sentence in 
a capital case. It would more properly have been disappvoved. 
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officer of the Treasury Dept. is se!itenced to  be 
United States. 

In  the case of the anarchist Pallas, tried by a 
ber, 1893, the sentence was-" to be shot zoith his 

In  G. 0. 39, Northern Dept., 1864, Is a casc 
hard labor. In a case of homicide in G. C. M. 0. 
be taken in chains to  the military prison a t  Cam 
be kept a t  hard labor with ball nnd chain during th 

" I n  a few cases the commission imposes a co 
zble tho accused to enlist. See G. 0. 88, Dept. o 

"A "female prison" a t  Salem, Mass., was sor 
Dept., 1864. I n  cases tried in New Orleans, ha1 
"House of detention for females," was in  some 
Miss., 1864 ; Do. 68, Dept. of the Gulf, 1865 ;)-I 
Dept. of Va. & No. Ca., 1864: G. C. M. 0. 17, D 
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mG. C. M. 0. 206, 240, of 1864. In  a case of 
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the (other) prisoners " a t  her place of confinemel 
Va. & No. Ca., 1864. 

"G. 0. 55, Dept. of Ala., 1865. 
UDo. 8, Id., 1866. I n  both cases the commissl 

Imprisoned for one year, and thereafter till the 0ne 
dQ. 0. 27 of 1864; G. C. M. 0. 59 of 1866; G. ( 

a G. 0. 7 of 1864; G. C. M. 0. 360, Id. 
G. 0. 27 of 1864. 
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the prisoner, allow the attendance of counsel, entertain special pleas if any are 
offered," receive all the material evidence desired to be introduced," hear 
argument, 6nd and sentence after adequate deliberation,= render to the con- 
vening authority a full authenticated record of ita proceedings, and, while in 
general even less technical than a court-martial, will ordinarily and properly be 
governed, upon all important questions, by the established rules and principles 
of law and evidence.* Where essential, indeed, to a full investigation or to  
the doing of justice, these rules and principles will be liberally construed and 

applied. 
1314 The Charge. I n  some cases the Charge has consisted merely of a 

designation of the offence unaccompanied by any specification : this, 
however, is a rare form.= I n  general a detailed specification is  added p r e  
cisely a s  in the court-martial practice. The offence, where a civil crime, is 
commonly designated in the charge by its legal name, a s  Murder, Manslaughter, 
Robbery, La~ceny,  &c. ;as where a violation of the laws of war, by simple terms 
of description-as Being a guerilla, Unauthorized Trading or Intercourse with 
the enemy, Recruiting for the enemy within the U. 8.lines, Violating a parole 
by a prisoner of war, &c., or simply Violation of the Laws of War, the speci- 
flcation indicating the species of the violation. Where the offence is both a 
crime against society and a violation of the laws of war, the charge, in i t s  
form, has not unfrequently represented both elements, a s  " Murder, i n  viola- 
tion of the laws of war," " Conspiracy, in violation," &c. 

The apeciflcation should properly set forth, not only the details of the act 
charged, but the circumstances conferring jurisdiction-as that  a state of war 
existed, military government was exercised, or martial law prevailed, a t  the 
time and place of the offence : the status of the offender should also appear-as 
that  he was an officer or soldier of the enemy's army or otherwise a public 
enemy, or a prisoner of war, or an inhabitant of a place or district under 
military government or martial law or persoq there serving. I t  is  not however 

essential to aver facts of which the court will take judicial notice. 
1315 The Sentence. Except in the case of spies,= the existing law makes 

no provision whatever in  regard to  the quality or quantity of the punish- 
ment to be adjudged by the military commission. The power of such a court 
to  award sentence is thus practically without restriction. I t  is not limited to 
- 

a Provided they are  legally apposite. Thus a plea of the s tatute  of limitations would 
not be, under the terms of Art. 103. 

s u n d e r  the general terms of Art. 91, depoettions may be received by military com
missions in the cases there indicated. 

= A  military commission may also, in a proper case,, punish as  for contempt. See 
l n ~ t a n c e s  in  G. 0. 58,Dept. of Va. & No. Ca., 1864;G. C. M. 0. 37, Fourth Mil. Dist., 
1868. This, not by virtue of any statutory authority, but under i t s  general province 
a s  a court administering the law of war. 

See Finlason, Com. on Mar. Law, 142; 3 Greenl. Ev. g 469;G. 0. 35, Dept. of the 
Mo., 1862. 

&See case in Q. 0. 28, Dept. of the Gulf, 1866. 
A peculiar form of charge and procedure, in  a case i n  Q. 0. 49,Sixteenth Army Corps, 

1863, may be. noticed here. The prosecution is in the nature of a proceeding (a rem, 
t h e  accased being the "Steamboat W. W. Crawford, her ofecers and cargo," and the  
specifications setting forth a trading from Mezlphis to  places within the enemy's lines, 
without iothority and contrary t o  rr?ql.:,:y ci 'ers. To this charge a person named 
pleads, in  bebalf of the s te~rnbont  Cc., " ,' L L I I I ~ ~ , "  and the commission, after a hear
ing, 0nd.q tha t  the boat, her ofecers and cargo, a re  not guilty, and directs tha t  the  said 
partles "be discharged, and released from all liabilities under their bonds." 

' I  Treason " has sometimes been employed a s  a general form of charge, the speciflca- 
tion Indicating some treasonable act  not necessarily constituting technical treason. See 
Q. 0. 1, 88, Dept. of the Yo., 1862;Do. 160, Dept. of the Ohio, 1863; Do. 27, Dept. 
of 	N. Weat, 1864. 

ss See. 1343,Bev. Sb .  
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the penalties known to the practice of courts-martial, nor indeed a re  the strictly 
military penalties, such a s  dismissal, dishonorable discharge, suspension, LC., 
in general appropriate to it." The punishments more usually employed have 
been death, imprisonment and .fine. Death has commonly been by hanging." 
Imprisonment, (ordinarily with hard labor,) has  been imposed for a term of 
months or years? (sometimes, and properly, assimilated to the t&m prescribed 
for similar offences by the local law,) for life, or during the war. In  cases of 
men, the place designated for the imprisonment has usually been a penitentiary 
or a fort ; in cases of women, during the late war, the place selected was, in  

the majority of instances, the ''Female Prison," a t  Fitchburg, Mass. ; 
1316 the labor required of women under sentence of imprisonment was not un- 

frequently-" working for the benefit of Union soldiers or prisoner^."^ 
Of the fines adjudged by military commissions during the la te  war, the largest 

were amounts of $90,000 'O and $250,000 imposed respectively upon two agents 
of the Treasury Department, on conviction of a charge of conspiring to defraud 
the United States out of the value of captured cotton. In  a few cases the fines 
have been directed in the sentence to be paid to  individuals, by way of indemni- 
fication for money or property stolen or injuries s ~ f f e r e d . ~  I n  some other cases 
the accused has been required by the sentence to restore the specific money, or 
property, stolen;" in others the amount of a fine, adjudged in favor of the in
jured party, is directed by the sentence to remain a s  a lien upon the real estate 
of the offender till paid; in others, again, i t  is required to be levied on the 
real and personal property generally, or on certain particular property of the 

See G. 0. 20, Hdqrs. of Army, 1847;Do. 65,Dept. of Va. & No. Ca., 1865;Do. 29, 
Dept. of the South, 1870. Sentences of discharge o_r dismissal from 05Ce have, how- 
ever, been adjudged in some cases; a s  in  G. 0. 308 o'f 1864, ( a  oase of a lieutenant in  
the revenue service;) Do. 19,Dept. of N. Mex., 1862, ( a  citieen holding a n  05ce in the 
militia ;) Do. 13,Dept. of Va. & No. Ca., 1864, ('a case of a medical cadet.) A sentence 
of dishonorable dischaige, imposed by a military commission in a case of a soldier 
convicted during the war of a crime under Art. 58, has been held authorized, by the 
J u a e  Advocate General. DIQEBT,508. In a case in  G. 0.8, Dept. of Ala., 1866,a n  
o5cer of the Treasury Dept. i s  selitenced to  be disqualified to hold 05ce under the 
United States. 

I n  the case of the anarchist Pallas, tried by a court-martial a t  Barcelona in Septem
ber, 1893,the sentence was-" to be shot zoith 7~iaback turned toward the firing party." 

ae In  G. 0. 39, Northern Dept., 1864, i s  a case of imprisonment for thirty years a t  
hard labor. I n  a case of homicide in G. C. M. 0. 276 of 1865, the sentence reads-" To  
be taken in chain8 to  the militnry prison a t  Camp Chase, near Columbus, Ohio, and t o  
be kept a t  hard labor with ball and chain during the war." 

a7 I n  a few cases the commission imposes a confinement and then suspend it to en
zble thc accused to  enlist. See G. 0. 88, Dept. of the Mo., 1863; Do. 98, Id., 1864. 

'A "female prison" a t  Salem, Mass., was sometimes designated. G. 0. 43,Middle 
Dept., 1864. I n  cases tried in New Orleans, hard labor in  the "City workhouse," or 
"House of detention for females." was in some cases resorted to, (G. 0. 55, Div. W. 
Miss., 1864; Do. 68,Dept. of the Gulf, 1865 ;)-in Norfolk, the Norfolk Jail,  (Do. 102, 
Dept. of Oa. & No. Ca., 1864: G. C. M. 0. 17,Dept. of Va. & No. Ca., 1865.) I n  the  
case in the  (Srder last cited, (where the conviction was for "manslaughter,") the review- 
ing authority, (Gen. Butler,) in designating this jail, adds-" If there is no female 
department there, she will begin one." 

m G .  C. M. 0. 206, 240, of 1864. I n  a case of a woman convicted of mail carrying 
through. the lines and other oflences, "proper labor, such as  working or sewing for 
the (other) prisoners" a t  her place of confinement, was ordered. G. 0. 102, Dept. of 
Va. & No. Ca., 1864. 

*G. 0. 55,Dept. of Ala., 1865. 
uDo.  8, Id., 1866. I n  both cases the commission further sentenced the party to  be 

Imprisoned for one year, and thereafter till the flne was paid. 
*G. 0. 27 of 1864;G. C. M. 0. 59 of 1866;6.0.80,Dept. of the  Mo., 1883. 

G. 0. 7 of 1864;G. C. M. 0. 360, Id. 
 
" G .  0. 27 of 1864. 
 



I 
I MILITARY LAW AND 

military department? or from or without the 
a s  to a " free State," " or " north of Phila 
River," O2 01. 10 a place "not south of New , 

be a British subject was sentenced to be 1 
Parties \%.ere also sentenced to remain duri 
certain county:' ' I n  so111e cases they were 
which they were condemned to be sent, un 
prisoned: if they left i t  or returned. In  0th 
be paroled to remain within t h e  limits fixed 

to keep such parole." 
1319 A further and frequent sentence 

proved security in a certain penal sul 
loyal conduct of the offender. This penaltj 
tion to release from military custody, either 
judged by the same sentence, or in connect 
ment.lo 

With the requirement of the bond is  often 
accused teke an oath of allegiance to the 
sentence generally being that  he be confinec 
oath and give the bond:' 

Again, where bond and oath are  both enjoii 
to be given for the faithful performance of 

A sentence to take an oath of allegiance 
that the accused be not released, or be conj 
approved as  an inadvisable sentence,. beca 
forced to take it, or, if he be forced, the oath 

* G. C. M. 0. 54, Dept. of Va., 1865; G. 0. 14, 
Dept. of t he  Rfo., 1864. 

(;. 0. 11, Dept. of t he  Miss., 1862 ; Do. 1,48, 
Do. 72, Dept. of W. Va., 1864, t he  accused i s  acq 
he be required t o  leave thc  State.  

60 G. 0. 56, Dept. of the  Mo., 1864. 
G. 0. 62, Middle Dept., 1864. 

BZG. 0. 87. Dept. of t he  Ohio, 1864. 
" G. 0. 43, Middle Dept., 1864. 
wG.  0. 73, Sixteenth Army Corps, 1863. 
=G. 0. 49, 143, 148, 149, Dept. of the  Rlo., 1863 
O0 G. 0. 63, Sixtc.enth Army Corps, 1863. 
"0. 0. 61, Middle Dept., 1863;  Do. 56, Dept. ( 

the  Tenn., 1863 ; Do. 87, Dept. of the  Ohio, 1864. 
=G. 0. 37, 49, 143, 148, 140, D ~ p t .  of t he  Mo., 

G. 0. 49, Dept. of t he  Mo., 1863; Do. 62, Mirl 
Dept. of t he  Mo., 1864, the  scntence i s  t o  take a r  
good behavior, and on failing to  do so to  be remc 

lo Sce cases in G. 0. 9, Dept. of t he  Miss., 18f 
148, 149, Dept. of the  Mo., 1863; Do. 9, 11, 81, 8: 
194, Id., 1864;  Do. 49, Sixteenth Army Corps, 18 
Do. 50, Middle Dept., 1863; Do. 39, Dept. of I 
Comlnission has  sometimes directed o r  recommc 
released, b e  required to  give such bond. 

l1 See G. 0. 86, Dept. of t he  Ohio, 1863 ; Do. 38, 
Dept. of t he  Mo., 1863; Do. 6, Id., 1865. In  a 
ment i s  t h a t  he  take t h e  oath  and give the  bond, 

72See G. 0. 23, 38, 40, Dept. of t h e  Mo., 1863 
for the fa i thful  performance both of t he  oath  and 
cused, t o  remain a t  his residence during the  cont 
a r e  sometimes required without any bond. Do. 23, 

l". 0. 43, Middle Dept., 1864. 

--
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offender; " or i t  is directed that certain of his property be seized and held a s  
security for the payment of the fine and till the same is paid: or that the 

offender forfeit property to the amount of the fine?7 
1317 In  a few instances the accused, besides being fined, is adjudged to pay 

the " cost " of the prosecution ; in  one case, with the fine, there is added 
a further sunr to cover both the costs of the trial and the "damages" sustained 
by the government." 

In  this connection may also be noticed sentences imposing forfeitures of 
rights-as the forfeiture of a license to sell liquor," or the forfeiture or prohibi- 
tion of the exercise of the right to sell fire-arms and ammunition,61-penalties 
generally inflicted in combination with terms of imprisonment. 

A further distinct penalty not unfrequently adjudged by military commissions 
was confiscaticnz of property. Thus, upon conviction of illegally selling liquor 
to soldiers, there was sometimes imposed, (with other punishment-as confine
ment,) a confiscation to the United States of all the liquor in possession of the 
accused." A similar penalty was often awarded upon a conviction of -attempt- 
ing to  smuggle through the lines, or of unlawfully trading in, medicines or 
other contraband articles.63 In this class of cases the team, wagon, or boat by 
which the supplies were transported, was comn~only also confiscated." In  
some instances the sentence was general, confiscating a l l  the property, or all 
the real or all the personal property, of the offender." A further peculiar sen- 
tence of this class was that adjudged the proprietor of a newspaper by which 

information and encouragement had been conveyed to the enemy, vix.- 
1318 " tha t  the press, types, furniture and material of the printing office, be r 

confiscated and sold for the use of the United States."" 
Another species of punishment often imposed was banishment or expulsion 

beyond the military lines and within the lines of the e~ieruy," or outside of the 

0. 50, Dept. of t he  Mo., 1863; Do. 23, 49, Id., 1864. And compare the  action of 

t he  reviewing author i ty  in G. 0. 152 of 1865. So, in a case in  G. 0. 197, Dept. of t he  

Mo., 1864, t he  amount of t he  penalty of a forfeited bond, (given for t he  performance of 

a n  oath  of allegiance,) i s  directed to  be satisfied from the  real and personal estate of t he  

accused and his sureties. 


4BG.0. 31, Dept. of N. Mex., 1863. 
 
47 G. 0. 19, Dept. of N. Mex., 1862. 
 

G. 0. 9, 19, Dept. of the  Miss., 1862. 
 
'W. 0. 31, Dept. of N. Mex., 1863. 
 
'O G. C. M. 0. 666 of 1865. And see Do. 109, Dept. of t he  Mo., 1864, where this pro- 

hibition is added by the  reviewing authority, i n  a case of a second conviction of the 
offence of selling liquor without a license. 

s1 G. 0. 135, Dept. of t he  Mo., 1864. 
62G. 0. 9, Dist. Kans., 1862;  Do. 148, Dept. of the  Mo., 1863; Do. 107, Middle Dept., 

1865; Do. 54, Dcpt. of Va., 1865. 
63G. C. M. 0. 377 of 1864; G. 0. 103, Dept. of t he  Gulf, 1862; Do. 11, 12, 68, Id., 

1865; Do. 49, 56, 66, 73, 92, 100, 151, 152, 154, Sixteenth Army Corps, 1863. And see 
also case i n  G. 0. 72, Dept. of Ark., 1864, where, on conviction of appropriating public 
animals, t h e  horses and mules taken from the  accused were confiscated to  the  United 
States. 

MG.  C. M. 0. 334 of 1864; G. 0. 49, Sixteenth Army Corps, 1863. 
66G. C. M. 0. 151 of 1865;  G. 0. 14, 20, Western Dept., 1861 ; Do. 42, Dept. of the  

Mo., 1862 ; Do. 9, Dept. of t he  Miss., 1862 ; Do. 19, Dept. of N. Mex., 1862 ; .Do. 29, 
Ilept. of Va., 1863; Do. 179, Sixteenth Army Corps, 1863; Do. 58, Dept. of Va. bt NO. 
Ca., 1864. 

' G .  0. 11, Dept. of the  Miss., 1862. 
'IG.0. 25, Army of Ihe  Potomac, 1863; Do. 29, Id., (a case of a correspondent of 

t he  New York Herald ;) Do. 61, Middle Dept., 1663 ; Do. 63, Sixteenth Army Corps, 
1863;  Do. 37, 50, 56, 68, 74, Dept. of t he  Mo., 1863; Do. 132, Id., 1864; Do. 5, Dept. of 
t h e  East,  1865. 
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iture and material of the printing office, be 
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)ften imposed was banishment or expulsion 
in the lines of the ehemy,"l or outside of the 

lo. 23, 49, Id., 1864. And compare the action of 
f 1865. So, in a case in G. 0. 197, Dept. of the 
~f a forfeited bond, (given for the performance of 
satisfied from the real and personal estate of the 

Do. 109, Dept. of the Mo.. 1864, where this pro- 
thority, In a case of a second conviction of the 
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3, Dept. of the Mo., 1863 ; Do. 107, Middle Dept., 

03, Dept. of the Gulf, 1862 ; Do. 11, 12, 68, Id., 
152, 154, Sixteenth Army Corps, 1863. And see 

R64, where, on conviction of appropriatlng public 
from the accused were confiscated to the United 

Sixteenth Army Corps, 1863. 
L, 20, Western Dept., 1861 ; Do. 42, Dept. of the 

1862; Do. 19, Dept. of N. Mex., 1862; ,Do. 29, 
I Army Corps, 1863; Do. 58, Dept. of Va. & No. 

1863; Do. 29, Id., ( a  case of a correspondent of 
Ile Dept., 1663; Do. 63, Sixteenth Army Corps, 
the Mo., 1863; Do. 132, Id., 1864; Do. 5, Dept. of 
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military department," or from or without the State," or to a particular locality- 
a s  to a " free State," or " north of Philadelphia," '* or " north of the Ohio 
River," " or to a place "not south of New Jersey." '' An offender claiming to 
be a British subject aras sentenced to be banished from the United state^.^ 
Parties were also sentenced to remain during the war within the limits of a 
certain county?' ' I n  some cases they were required to remain in the place to 
which they were condemned to be sent, under pmalty of being shot,8B or im
prisoned," if they left i t  or returned. In  others the sentence required that they 
be paroled to remain within the limits fixed; a and in others also to give bond 

to Beep such p a r ~ l e . ' ~  
1319 A further and frequent sentence was to furnish u bond with ap

proved security in a certain penal sum for the future good behaviour or 
loyal conduct of the offender. This penalty was usually required a s  a condi
tion to release from military custody, either after a term of ilnprisonment ad- 
judged by the same sentence, or in connection with fine, or a s  a sole punish- 
ment." 

With the requirement of the bond is  often combined one to the effect that the 
accused take an oath of allegiance to the United States; khe form of the 
sentence generally being that  he be confined, or not releasd,  till he take the 
oath and give the bond.?' 

Again, where bond and oath are  both enjoined, the bond is  sometimes required 
to be given for the faithful performance of the oath." 

A sentence to take an oath of allegiance merely, i. e. without the condition 
that the accused be not released, or be confined, till he take it, has been dis- 
approved a s  an inadvisable sentence,. because, if he refuses, he cannot be 
forced to take it, or, if he be forced, the oath will not be obligatory.ls 

* G. C. M. 0. 54, Dept. of Va., 1865; G. 0. 14, 17, Dept. of the Tenn., 1863; Do. 73, 
Dept. of the Rlo., 1864.
"3( 0. 11, Dept. of the Miss., 1862 ; Do. 1/48, Dept. of the Mo., 1863. In  a case in  

Do. 72, Dept. of W. Va., 1864, the accused is acquitted but the court recommended t h a t  
he be required to leave the State. 

G. 0.56, Dept. of the Mo., 1864. 
 
6' G. 0. 62, Middle Dept., 1864. 
 
'2 G. 0. 87, Dept. of the Ohio, 1864. 
 
63 G. 0. 43, Middle Dept., 1864. 
 
% G .  0. 73, Sixteenth Army Corps, 1863. 
 
-G. 0. 49, 143, 148, 149, Dept. clf thc Mo., 1863 ; Do. 61, Northern Dept., 1864. 
 
68 G. 0. 63, Sistcenth Army Corps, 1863. 
 

G. 0. 61, hfidtlle Dept., 1863; Do. 56, Dept. of the Mo., 1863; -Do. 14, 17, ~ 6 ~ t .of 
the Tenn., 1863; Do. 87, Dept. of the Ohio, 1864. 

G. 0. 37, 49, 143, 148, 149, Dept  of the Mo., 1863; Do. 43, Middle Dept., 1864. 
G. 0. 49, Dept. of the No., 1863; Do. 62, Middle Dept., 1864. I n  a case in Do. 86, 

Dept. of the Mo., 1864, the sentence is to take an oath of allegiance and give bond for 
good behavior, and on failing to do so to be removed from the State. 

70 See cases in G. 0. 9, Dept. of the Miss., 1862; Do. 38, 50, 74, 80, 117, 119, 143, 
148, 149, Dept. of the Mo., 1863 ; Do. 9, 11, 81, 83, 86, 98, 103, 113, 118, 131, 135, 144, 
194, Id., 1864 ; Do. 49, Sixteenth Army Corps, 1863 ; Do. 38, Dept. of the Tenn., 1863 ; 
Do. 50, Middle Dept., 1863; DO. 39, Dept. of Icans., 1864. Even in acquitting, the 
Cominission has sometimes directed or recommended tha t  the accused, before being 
released, be required to give such bond. 

See G. 0. 86, Dept. of the Ohio, 1863; Do. 38, Dept. of the Tenn., 1863; Do. 34, 68, 
Dept. of the Mo., 1863 ; DO. 6, Id., 1865. In  a case in  DO. 86, Id., 1864, the require- 
ment is tha t  he take the oath and give the bond, or be removed from the State. 

FZ See G. 0. 23, 38, 40, Dept. of the Mo., 1863. I n  Do. 37, Id., n bond is required 
for the faithful performance both of the oath and of a parole, also required of the ac
cused, to  remain a t  his residence during the continuance of the war. Oath and parole 
are  sometimes required without any bond. 	 Do. 23, Id. 

rW.0. 43, Middle Dept., 1864. -
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Ante, Title IV-MILITARY GOVIRNMINT. 
13 Opins., 59. 
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Perkins v. Rogers, 35 Ind., 124. 
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ACTION BY THE REVIEWING AUTHORITY. The action authorized to 
be taken by seviewing officers upon the proceedings and sentences of military 
commissions is distinguished from that which may legally be taken upon the 
records of courts-martial, in the wider and more varied exercise of authority 
permitted in  the former case. Thus, in disapproving, remitting, &C., findings 

or sentences of military commissions, the commmder has frequently di- 
1320 rected the release of the accused upon his entering into a bond with 

sufficient sureties for his good behaviour or loyal conduct in the future 
and in some cases also taking an oath of allegiance; or the accused has been 
required to take the oath and give bond for i ts  faithful performance?' Bonds, 
oaths, or bond and oath, have even been ordered where the accused has been 
acquitted.

In  p a s ~ i n g ~ u p o n  convictions, or even acquittals, i t  has also sometimes been 
ordered by the commander, in remitting the sentences or disapproving, (or 
even approving,) the proceedings, that  the accused, on being released, be sent 
"beyond the lines, muth," or to  some particular locality a t  the north, under 
penalty-it is occasionally added---of imprisonment, &c., if he returns, or 
leaves the appointed place, during the war. I n  some instances, his release is 
made conditional upon his residing or remaining a t  the place indicated. Xn 
other cases the deportation is  ordered in the event of his failing to take a n  
oath or give a bond--either or both-required by the ~entence.~'  Again a re- 
mission is granted on condition of the payment by the accused of a certain 
sum; rn or, (where he may properly be enlisted and desires to enlist,) upon 

hie enlisting a s  a soldier in  our army." 
1321 ACTION BY JUDICIAL AUTHORITY. I n  conclusion i t  may be 

remarked that, a s  in  the case of 'the judgment of a court-martial," and a s  
held by the Supreme Court in  Ex garte Vallandigham? the ~roceedings or 
sentences of military commissions a re  not subject a s  such to be appealed from 
to, or to be directly revised by, any civil tribunal. 

VII. MILITARY AUTHORITY AND JURISDICTION UNDER T H E  RECON- 
S!CRUCTION ACTS OF 1867. 

To complete the general subject under consideration, i t  will be proper to give 
some account of the military governmmt administered during the Reconstruc- 
tion period of 1867-1870. 

TAG. C. M. 0. 156, 203, 251, 254, 256, 270, of 1865; G. 0. 19, Dept. of the Miss., 
1862; Do. 56, Sixteenth Army Corps, 1863; Do. 7, 15, 38, 50, 56, 60, 74, Dept. of the 
Mo., 1863 ;Do. 27, 88, 89, 97, 98, 104,113,115, 117,118,127,131,160,172,186,194, 202, 
268, Id., 1864. The amnesty oath, a s  contained in the President's proclamation of Dec. 
8, 1863, is  sometimes indicated instead of an oath of allegiance. G. C. M. 0. 151 of 
1865; G. 0. 154, Dept. of the Mo., 1864. 

See G. 0. 57, Dept. of Ark., 1864, also G. 0. of Dept. of the Mo., of 1864, cited in 
last note. 

"8 In the case of Vallandigham, (G. 0. 68, Dept. of the Ohio, 1863,) the sentence of 
confinement in  a forwess during the war was commuted by hL being put beyond our 
military lines, under penalty of being arrested and conflned according to his sentence in 
case of his return within the lines. I n  a case in G. 0. 4, Dept. of the Mo., 1865, the 
accused is ordered to be released on taking the oath of allegiance, and on condition that  
he " reside in the free States north of the Ohio river, and east of the Illinois Central 
Railroad, not to return to Missouri during the war under pain of being imprisoned a t  
hard labor." And see Do. 7, Id., 1863 ;Do. 11, 14, Id., 1865 ;Do. 14, Dept. of the Tenn., 
1863 ; Do. 72, Dept. of W. Va,, 1864 ; Do. 102, Dept. of Va, & No. Ca.,'1864 :Do. 149, 
Dept. of the Gulf, 1864; Do. 34, Dept. of Washington, 1865. 

-As in the case of Mra Sarah Hutchins, ( a .  0. 115, Mlddle Dept., 1864.) 
IsQ. 0. 98, 144, Dept. of the Mo., 1864. And see the eentence ip Do. 88, Id., 1863. 
"The wbject of the judicial revision of the proceedings of courtsmartial has been 

fully considered in Vol. I. Chapter V. 
1 Wallace, 248. 
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THE LEGAL SITUATION. The active hostilities incident upon the war 
of the rebellion having substantially ceased, the President, in  the spring And 
summer of 1865,appointed, (as  has heretofore been n ~ t i c e d , ~ )provisional gov
ernors for the insurrectionary States, and in 1866 proclaimed the war to be a t  
an end. Congress was a t  that time in political antagonism to the President, 
and the question whether the proclamations of 1866 were constitutionally 
authorized-whether Congress rather than the President was not the power 
to declare the status belli to be terminated-was considerably disputed. The 
position that the action of the President was not competent to and did not put 
an end to such status was ably sustained in a n  opinion of Attorney General 
Hoar," (hereafter to  be referred to  a s  relating t o  the legality of a certain trial 
by military commission under the Reconstruction Acts,) in which i t  was well 
argued that  Congress, being invested by the Constitution with the power to  
declare war and suppress insurrection, was alone empowered to determine 

when the rebellion should be considered a s  k a l l y  suppressed, and the 
1322 pre-existing normal condition restored!' This argument applied with 

special force to a n  insurrection of such magnitude a s  to have amounted 
to a civil war, and in which the insurgents had come to be treated a s  belligerents. 

But  a further claim, and one subsequently supported by the Supreme Court 
was, that, under the injunction of the Constitution, (Art. IV, Sec. 4,) that
" The United States shall guarantee to every State k this Union, a republican 
f o m  of government," Congress was both authorized and required to prwide, 
by appropriate legislation, for the restoration of the States to their normal 
political relations, and by such action to terminate, i n  law and in fact, t h e  
status of insurrection. 

The ruling referred to of the Supreme Court was that  made in 1868, in the 
leading case of Texas v. White." It was there held that  " the  power to carry 
into effect the clause of guaranty i s  primarily a legislative power and resides 
in Congress; " that while the President was authorized, d u r i ~ gthe contimuancs 
of the war, to institute temporary governments in the insurgent States, such 
governments could be but provisional only; and that i t  devolved upon Con
gress, after having provided for the suppression of active rebellion, to take 

rn Ante, Title IV-MILITARY GOVEIRNMEINT. 
13 Ooins.. 59. 

= A n d i t  wis  urged that  the Act of March 2, 1867, (presently to be cited,) was a 
legislative declaration by Congress that  the war status was not terminated. Compare 
Perkins v. Rogers, 35 Ind., 124.
"7 Wallace, 701. And see Rawle on the Const., 299 ; Cooley, Prins., 197; Do., note 

to 2 Story, 106. 
In  a later case-Raymond v .  Thomas, 91 U. S., 712, relating to the exerciee of power 

under the reconstruction laws by a District Commander, the Supreme Court say-" The 
national Constitution gives to Congress the power, among others, to declare war and 
wppress insurrection. The latter power is  not limited to  victories and the dispersion 
of the insurgent forces. I t  carries with it inherently rightful authority to guard 
against an immediate renewal of the conflict, and to remedy the evils growing out of 
i ts  rise and progress." (Citing Stewart v.  Kahn, 11 Wallace, 508.) "The close of the 
war was followed by the period of reconstruction and the laws enacted by Congress with 
a view to that  result." 

In the case of Shorter v.  Cobb, 39 Ga., 290-297, i t  is well said by Brown, C. J., a s  
follows-" When the Government succeeded in our subjugation and became a conquering 
power, i t  acquired the legal right to dictate the terms upon which the conquered States 
should be restored to position in the Union. And the conquered States had no appeal 
from the declsion and no alternative but submission to  t?xterms dictated.'' At the end 
of the war-" i t  became the duty of Congress, in whom not only the war power but the 
power to admit new States is  vested by the Constitution, to interpose and re-establish 
and guarantee to the State a republican form of Government. * The recon
struction of B e  Government is  a great political problem to  be solved by the law-making 
power of the United States. 
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1323 measures for the substitution of  republican governments in  harmony 
with the Union in the place o f  the revolutionary ones which -had been 

imposed uDon the States. 

THE LEGISLATION RESORTED TO. Proceedings upon such or like 
views of  i ts constitutional powers,8' Congress, on March 2, 1867, enacted the 
first of  the Reconstruction Laws, entitled " A n  Act to  provide for the more 
efficient government o f  the rebel States," and expressed as follows :

"Whereas no legal State governments or adequate pl'otccfic,iz for l i fe  or 
property now exists i n  the rebel States o f  Virginia, North Carolina, South Caro- 
lina, Georgia, Mississippi, Alabama, Lo~tisiana, Florida, Teaas, and Arkansas; 
and whereas i t  is necessary that peace and good order should be enforcen! in 
said States until loyal and republican State governments can be legally estab- 
lished: T?ierefore 

" B e  i t  enacted by the Senate and House of  Representatives o f  the United 
States of  America in  Congress assembled, That said rebel States shall be divided 
into military districts and made subject to the military authority o f  the U,titcd 
Stat.es as hereinafter prescribed; and for that purpose Virginia shall constitscta 
the first district; North Carolina and Sowth Carolina the second district; 
Gcorgin, Alabama and Florida the third district; Mississippi and Arkansas the 
fourth district; and Louisiana and Texas the fi f th district. 

" SEC.2. And be it further enacted, That i t  shall be the duty o f  the President 
to a.ssign to the com.n~and o f  each o f  said districts an oncer o f  the arnlu liot be- 
low the rank o f  brigadier general, and to detail ca sufficient ~nilita,ru force 
to enable such oncer to perform his duties and enforce his atctlroiity ?within 
the district to which he is assigned. 

" SEC.3. And be it further enacted, That i t  shall be tke  dutu o f  each oficer 
nssigned as aforesaid to protect all persons in  their rights o f  pcrson and prop- 
erty, to suppress insurrection, disorder, and violence, and to punish, or cause 
to be p?cn.isl~ed, all disturbers o f  the p,tcblic peace and crimina,ls, and to this 
end he may allow local civil tribunals to  take jurisdiction o f  and to try 
offenders, or, when in Itis judgment i t  may be necessary for thc trial o f  offenders, 

he shall l~ave  power to  organize military comm~ission.s or tribunals for 
1324 that purpose, and all interference, under color o f  Slate authorit?], zoith 

the exercise o f  military authority under this act, shall be null afzd void. 
" SEC.4. And be it further enacted, That all persons put under n~ilitary 

arrest by virtue o f  this act shall be tried without unnecessary delny, and no 
cruel or ,u~zzrsual punishment shall be inflicted; and no sentence o f  any military 
co~nrnission or tribunal hereby azrthorized, affecting the l i fe  or libert~j o f  any 
person., shall be executed until i t  i s  approved by the oncer in conznzand o f  the 
district, and the laws and regulations for the goveminent o f  the arnly sl~all not 
btJ atfected by this act, except in so far as they conflict zoith i ts  pro?jisions: 
Provided, That no sentence o f  death, under the prodsims o f  thss act, sl~all be 
carried into effect toitltout the approval o f  the President. 

" SEC.5. And be i t  further enacted, That when the people o f  any one o f  said 
rebel States shall have formed a constitution o f  government in  conformity 
wi th  the Constitution o f  the United States i n  all respects, framed by a convven- 
tion o f  delegates elected by the male citizens of  said State twenty-one ycars 
old and npzoard, o f  whatever race, color, or previous condition, who have been 
resident in said State fcr one year previous to the day o f  such election, except 
such as may be disfranchised for participation to the rebellion, or for felony at 
common law; and when such constitution shall provide that the elective fran- 
chise shall be enjoyed by all such persons as have the q?c&lifications herein 

=See Debates in 39th and 40th Congresses, Cong. Globe, 1866-1867. 
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!e public peace and criini??.a,ls, and to  this 
unals to take jurisdict.ion of a,~zd to try  
! may be necessary for thc trial o f  offenders, 
zize military commiss io~~ .~  or tribunals for 
.ence, under color o f  Slate authorit% with 
~ r i t y  under this act, shall be null afzd void. 
ted, That all persons put under military 
e tried without unnecessary dclay, and no 
e inflicted; and no sentence o f  any military 
lorized, affecting the l i fe  or liberty o f  any 
approved by the officer in conznzand o f  the 

LS for the government o f  the army shall not 
:o far as they conflict wi th  i t s  pro?;isions: 
b, under the provisions o f  this act, shall be 
~ v a l  o f  the President. 
d ,  That when the people o f  any one o f  said 
constitution of government in  conformity 
States in all respects, framed by a conven- 

zle citizens of said State twenty-one ycars 
color, or previous condition, who have been 
previous to  the day of such election, except 
articipation to the rebellion, or for felony at 
itution shall provide that the elective fran- 

persons as have the quhlificatwns herein 

.esses, Cong. Globe, 1866-1867. 
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stated for electors o f  delegates; a.nd when such constitution shall be ratified 
by a nzajority o f  the persons voting on the question o f  ratification zoho are 
qualified as electors for delegates; and when such constitzction shall have been 
submitted to Congress for exanzination a.nd approval, and Congress shrrll have 
approved the same; and when said Sta.te, by a vote o f  i ts  legislature elected 
under said Constitution, shall have adopted the amendment to the Constitution 
of the United States proposed by the Tl~irty+tinth Congress, and known as 
article fourteen;" and when said article shall have become a part o f  the Con- 

stitution of the United States, said State shall be declared entitled to  
1325 representation i n  Congress, and senators and representatives shall be 

adnzitted therefrom on their taliing the oath prescribed b y  lato; and 
than and thereafter the preceding sections o f  this act shall be inoperative in. 
said ,State: Provided, That no person excltided from the privilege o f  holding 
office by said proposed amcndinent to the Constitzction o f  the United States 
shall be eligible to  election as a member o f  the convention to frame a constitu- 
tion for any o f  said rebel States, nor shall any such person vote for nzenzbel-s 
of suck convention. 

" SEC. 6. And be i t  further enacted, That until the people of said rebel States 
shall be by lazo adnzitted to i-epresentation in  She Congress o f  the United States, 
any civil governmcnt which may emist therein sh.all be deemed procisional onlv, 
mnd in all respects subject to the parnn~oicnt at~t1~01-ity o f  tpe United States-at 
any time to abolish, modify,  control, or supersede the same; and in all elections 
to any office under s t ~ c l ~1)rovi~.ionalgocernments all persons shall be entitled to  
cote, and none others, who are entitled to cote u8ndcr the fi f th section o f  this 
act; and no- person shall be eligible to any office under any such pi.ol;isional 
govern.n?ents who zoould be disqualified from. holding office under the provisions 
of the third article o f  said constitutional amendment." 

A second Act follo\ved, on March 23, 1867, which related merely to the regis- 
tration of  voters, election of  delegates t o  the constitutional conventions, pro- 
cedure o f  the conventions, submission of  the constitutions to the popular vote, 
action by Congress upon the result, &.,-and need not be cited in this con
nection. 

Upon the passage o f  the first Sct,  assignments were forthwith made, by the 
President,'? o f  general officers as colnmanders o f  the five military districts, and 
these officers at once entered upon the exercise o f  their commands. 

Some of  these commanders having proceeded to exercise powers deemed b y  
the President to be o f  questionable. legality, the Attorney General, (Stanberry,) 
was called upon for an opinion as to  the, extent o f  their authority. In  his 
opinion, o f  June 12, 1867," he held in  substance that,  hostilities having 

ceased, an Act conferring military authority over civilians was to  be 
1326 strictly construed; that the authority o f  the district commanders under 

the Act was restricted to  measures for the suppression o f  violence and 
disorder and the protection o f  l i fe  and property, in  other words was a police 
power merely, and did not extend to  the exercise o f  civil government; that the 
commanders were not empowered to  remove or appoint civil officers, abrogate 
cr modify civil laws or ordinances, or. interfere with the course o f  civil justice 

88The Fif teenth  Amendment, proposed to  the legislatures of the several States by 
Congress in February, 1869, was also required to be ratified by the insurgent States 
not admitted prior to that date, to wit by Virginia, Georgia, Mississippi and Texas, a s  
a condition to their admission to representation. 

87 By G. 0 .  10 of March 11, 1867.
" 12 Opins., 182. I t  need hardly be remarked that the Sttorney General was of the 

same political party as  the President, and represented similar views on t he  general 
subject of Reconstruction. 

616156 0 - 44 - 54 
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governments should, during their continu 
to the authority of such commanders anc 

THE ACTS AS PASSED UP0 
1328 struction Laws," thus enacted," cc 

July, 1870--of the admission to re] 
the insurrectionary States, being in gen 
the judiciary. In Texas v. White,w abo 
Court, of these laws generally that they w 
of a constitutional power; and in Mis 
Stanton,= the same court refused to er 
War respectively from carrying such  la^ 
power and duty conferred and imposec 
political in their nature. 

In the greater part of the cases adjudic 
in question, a most liberal view-a viev 
liberal-was taken of the authority thl 
Louisiana, the court say of these statute 
mnnders of districts with a paramount e 
diction of these States, and a controlling 
functions and powers of State officials.'! 
Court, in recognizing the ' I  binding for' 

serve : " The orders from time to t 
1329 had the force and validity of lam 

taining the authority of the distric 
citizen, declare that his "imprisonment hat 
been confined upon a proper warrant from f 

" O f  this body o f  legislation it i s  remari 
Johnson v. State, 33 Texas, 570, as follows :- 
mate powers with moderation and magnanimit 
of  republican governments in  these States, an1 
tion o f  law, and o f  the liberty which is  secul 
under the Constitution o f  the United States." 

" T h e y  were all passed over the veto o f  the 
430 ; Do. 15, Id., 4, 5, 16. And see Coolej 
validity and effect o f  this legislation, enactec 
recent case o f  Daniel v. Hutcheson, 86 Texas, 

The  later supplementary enactments, o f  w t  
1868, relating t o  elections, were o f  inferior im] 

OS 7 Wallace, 730-731. " The power o f  the 
a rule upon the State must be recognized as 
Texas had theretofore been an independent s o  
States other than that  usually sustained by on 
a. Hutcheson, amte. 

m 4 Wallace, 425. 
6 Wallace, 60. 

"S ta te  v. Heath, 20 La. An., 518. Ib the 
presently to  be noticed, it is forcibly remar 
' I  the military commander was the source of  
could annul the constitution or code in whole 
military flat, as he did. * This  militc 
hamlet in  the State. * There was i n  
pure, undisguised, absolute military goqernme 

* Gates v. Johnson Co., 36 Texas 145-6. S 
was held tbat ,  under the Act o f  July 19, 1867 
in all respects " to  the district .commanders, 
legally empowered to  order that  no distinction 
mission o f  witnesses. 

Belding v. State, 26 Ark., 816. 
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except in criminal cases ; and that in such cases they could properly supersede 
the civil jurisdiction by the institution of military tribunals only in extreme 
emergencies. To the jurisdiction of these tribunals limitations were indicated 
which will be adverted to hereafter. 

In view mainly of this opinion,'' Congress, on July 19th following, pro
1327 ceeded to enact a third supplementary" s t a t ~ t e , ~" by which full power 

and discretion to remove and appoint civil officers in the insurrectionary 
States within their commands were expressly vested in the' district commanders, 
(and in the General of the Army,) and'it was declared that the existing State 

"Chie f  Justice Chase, i n  his AddresS t o  the Bar at  Raleigh, in  June, 1867, had 
meanwhile remarked, i n  reference t o  the Reconstruction legislation o f  March, that ,  
under i t ,  military authority existed " o n l y  t o  prevent illegal violence t o  persons and 
property, and faellitate the restoration o f  States." 

WThe only portions o f  the Act which are material in  this  connection, ( the  rest 
relating t o  qualifications o f  voters, boards o f  registration, &c.,) are Secs. 1, 2, 3, 4, 
10, and 11, as follows :

" B e  it enacted by the Sennte and House o f  Representatives o f  the United States o f  
America in  Congress assembled, That  i t  is hrreb~ideclared to  have been the true intent 
and w a n i n g  of the act of the second day o f  Ma~.ch,one thousand eight huadred and 
sioty-seven, entitled ' A n  act to provide for tlle more etflcient government of the rebel 
States,' and 'of the act supplementary thereto, passed on the twenty-third day or 
March, in the year one thousand eight hundred and sisty-seven, that  the governments 
then elcisting i n  the rebel Btates of  Virginia, North Carolina, South Carolina, Georgia, 
Miasissippi, Alabama, Louisiana, Florida, Tercax, and Arlcansas, were not legal State 
governments; and that  thereafter sald governments, i f  continued, were to be continued 
subject i n  all respects to  the military commanders of  the respective districts, and to  
the paramount authority o f  Congrees.

" Sac. 2. And be i t  further enacted, T h a t  the commander o f  any district named 4n 
said act shall have pozoer, subject to the disapproval of  the General of  the army of 
the United Btates, and to have e fec t  till disapproved, whenever i n  the opinion of 
~ o hcommander the proprr administration o f  sa<d act shall require i t ,  to suspend 
or remove from omce, or from the performance o f  otflcial duties and the exercise or 
o ~ c t a lpowers, any offfcer or person holding or esercieing, or professing to hold or 
eoerdse, any civil or military otflce or dfcty i n  such district under m y  power, election, 
appointment, or authority derived from, or granted by, or chimed under, any so-
called Btate or the government thereof, or any municipal or other division thereof; 
and upon szich suspension or removal such commander, subject to  the Msapprovd 
or the General as aforesaid, shall have power to  provide from t i w  to  t h e  for the 
performance of the aaid duttes of  such oflrcer or person so suspended or removed, by 
the detail of some competent oflrcer or soldier of  the army, or by the appointment of 
8 0 W  other person, to perform the some, and to 1111 vacanoies occasioned by death, 
resignation, or other~oine. 

" Sac. 3. And be i t  further enacted, That  the General o f  the army o f  the Untted 
State8 phall be illvested with all the-powers of  suspension, removal, appointment, and 
detail grallted 6% the pleceding section to district commanders. 

" Smc. 4. And be it further enacted, That  the acts o f  the oflrcers of the army already 
done i n  removing, i n  said districts, persons eoercising the functions o f  civil oflcers, and 
appotnting others i n  their stead, are hereby confirmed: Provided, That  any person 
heretofore or hereafter appointed by any district commuuder tb  ceerciee (he functions 
of any civil omw, may be removed either by the military oflce-r i n  command of the 
district, or by the General o f  the army. And i t  shall be the dutft o f  such commander 
to remove from omce as aforesaid all persons who cure disloyal to the government of 
the United Btate.9, or who use their otflcial CIuence in m y  mamner to hinder, delay, 
prevent, or obstruct the due m d  proper adnvidetration o f  this act a& the acts t o  
which it is  supplementary. 

* 
" SEC. 10. And be it further enacted, That  no district commander or member of the 

board o f  registration, or any o f  the otflcers or appointees ac thg  under themL8hall be 
bound i n  his action by any opinion o f  any & d l  otflcer of the Unlted States. 

" Smc. 11. And be i t  further enacted, That  all the provisiorm o f  th4a wt and o f  the 
acts to  whtch thb f8 aupplmentan! e W 1  be conatrued liberally, to  the end that all 
the intents thereof may be fully and perfectly carded out." 
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thus to constitutional relations with the 
marlied in a recent case, "for  the peopl 
military rule should cease, or to what er 
civil affairs should be continued by milit 

the decision of the dominant power 
1331 The United States had the power tc 

formerly existing should be restor 
ment should cease, and the several depa 
come operative under the Constitution." ' 

MILITARY COMMISSIONS UNDER 
Their legal authori ty  and province. 
military conlmissions, a s  authorized d u r i ~  
those contailled in secs. 3 and 4 of the 1 
empowering the district commanders, wh 
commissions for the trial of criminals ar 
order; and requiring that trials be had 
or unusual punishments be not inflicted, 
cuted without the approval of the Presid 

From these provisions the province of 
is seen to have been mainly to serve as 
cases where, in the opinion of the comn 
with the sole discretion in the matter:- 
was essential to the due administration o 
were passed upon by military commissio 
tried by U. S. cozcrts had there been an: 
the laws of war, such as are  brought to 

war, were referred to these tribun: 
1332 cases indeed crimes and disorders, 

were allowed to be disposed of by 
military con~mission under the Reconstruc 
two hundred in number.' 

Their jurisdiction. This, while impul 
of Atty. Gen. Stanbery above cited," ws 

' Daniel v. Hutcheson, 86 Texas, 62, 64. 
See DIGEST, 506-7. In  this view it was ( 

of 1868,) tha t  the military courts convened t 
dence prescribed by the laws of the State  in w. 

In  the case of Weaver, the district comm: 
discretion by a State judge, by whom he war 
a military court on the ground tha t  justice c 
the courts of the State. 13 Opins. At. Oen., 61 

But offences against the laws of the U. S. 
in districts in which the U. S. courts were c 
507; G. 0. 164, Second Mil. Dist., 1867; Do. 
of Chase, C. J., to  the bar of Raleigh, June 6. 

BThus  it was announced in the Firs t  Distr 
purpose of the Commanding General-" not 
State laws a s  administered by the civil tribu 
afforded a r e  inadequate to  secure to individua 
Third Mil. Dist., 1868, i t  is said-" The Com 
stood tha t  the trial and punishment of crimir 
so long a s  the said authorities are energetic 
person and property without distinction of rr 
Id., 1867. 

' A t  some of these trials, however, a consid 
the same charge and proceedings. Thus 23 w' 
175, Fifth Mil. Dist., 1869. 

lo 12 Opins., 198, 199. 
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case in Texas,= i t  is remarked of the district commanders that " they exercised 
legislative power, a,nd this power was a s  full, ample and complete a s  if exercised 
by a senate and house of representatives." 

In other cases a more strict construction was given to the powers of the 
District Commanders. Thus where one of these Commanders, in 1868, issued 
an order not merely suspending but wholly annulling a decree of a court of 
chancery of South Carolina, " regularly made by a competent judicial officer in a 
plain case clearly within his jurisdiction, and where there was no pretence 
of any unfairness, of any purpose to wrong or oppress, or of any indiscretion 
whatsoever,"-his action was held by the S u ~ r e m e  - - - Court '"to have been void. a s  

~ 

not warranted under the large governmental powers " given by the Ilecon- ' I  

struction Xcts. " I t  was," adds the Court, " an arbitrary stretch of authority, 
needful tg no good end that  can be imagined. * * * I t  is an unbending 
rule of law that the exercise of military power, where the rights of the citizen 
are concerned, shall never be pushed beyond what the exigency requires." In  
another case, in a U. S. District Court: i t  was held that such a Commander was 
not empowered to place a person in possession of a plantation held under a 
claim of title by another, in other words that  he could not "assume to ad- 

minister remedial justice between citizens." In  a further case, in North 
1330 Carolina,' i t  was observed by the Court-" The power conferred " (by the 

Reconstruction Acts) " aimed mainly a t  the preservation of the public 
peace, the repression of hostility to the re-established federal authority, and the 
protection of persons and property in their ordinary and legitimate pursuits. 
I t  was not intended that  the quiet and regular execution of the laws in force, 
not hostile to the policy of the general government, should be obstructed by 
military interference, and still less that laws should be promulgated and en
forced in the administration of internal civil government:" And it  was held 
that an order of Gen. Canby, (commanding the 2d Military District,) " that judg- 
ments for the payment of money rendered in North Carolina between 1861 and 1863 
should not be enforced by execution against the person or property of the 
defendant," was unauthorized and inoperative-except as  it  could be effectu- 
ated by military force. So, in a case in Mississippi: i t  was held that the 
District Commander exceeded his authority in setting aside the decision of a 
board of arbitrators by which a colored man was believed to have been unjustly 
deprived of his property. 

TERM OF THE AUTHORITY CONFERRED. The term of continuance 
and authority of the military government established by the Reconstruction 
Acts was subject to be fixed by the United States only. As above observed, 
this government in fact subsisted in each State until the same was admitted by 
Congress to representation, in accordance with the legislation of 1867, and 

-

gBMcClelland v .  Shelby CO., 32 Texas, 20. And see Johnson v.  State, 33 Id., 580; 
Grant v.  Chambers, 34 Id., 573. 

100 Raymond v .  Thomas, 99 U. S., 715. 
1 Whalen v .  Sheridan, 17 Blatchford, 9. But this ruling, (which is very briefly re

ported,) was made with reference to the provisions of the Act of March 2, 1867, only; 
those of the Act of July 19 not heing taken into considel.ation. 

2 Varner v. Arnold, 83 No. Ca., 208. 
a Welborn 21. Mayrant, 48 Miss., 662. In the report no reasons are  given for this 

ruling, but the counter opinion of the minority of The court is set forth a t  length. 
See post. In a further case, State v .  McLane, 31 Texas, 260, i t  was held tha t  " a  
lieutenant of n subdivision of the fifth military district had no right to order a 
judge to  dismiss rr prosecution for felony pending in court." This conclusion may have 
been deternlined hy the fact tha t  the order was given not by the district commander 
but by a subordinate: i t  is not however placed in terms on this ground. The case 
arose prior to the enactment of July 19, 1867. 
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thus to co~~stitutional " a s  re-relations with the United States. I t  wac: not," 
mar1;ed in a recent case, " for  the people" of any State " to determine when 
military rule should cease, or to what extent the administration of essentially 
civil affairs should be continued by military power. These mere questions for 

the decision of the dominant power holding.military possession. * * * 
1331 The United States had the power to determine when the political relations 

formerly existing should he restored, and when the provisional govern
ment should cease, and the several departments of the State government be
come operative under the Constitution." ' 

MILITARY COMMISSIONS UNDER T H E  RECONSTRUCTION ACTS-
Their legal authori ty  and  province. The statutory provisions relating to 
military conimissions, a s  authorized during the period of Reconstruction, were 
those contained in secs. 3 and 4 of the Act of March 2, 1887, above set forth, 
empowering the district commanders, when necessary to justice, to order such 
commissions for the trial of criminals and offenders against public peace and 
order; and requiring that trials be had without unnecessary delay, that cruel 
or unusual punishments be not inflicted, and that  cleat11 sentences be not exe
cuted without the approval of the President. 

From these provisions the province of military commissions a t  this juncture 
is  seen to have been mainly to serve a s  substitutes for  t l ~ elocal courts: in  
cases where, in the opinion of the commander,-for the statute invested him 
with the sole discretion in the matter,8--a resort to the military jurisdiction 
was essential to the due administration of justice. In a few instances offences 
were passed upon by military commissions which would regularly have been 
tried by U. S. coitrts had there beep any in operatioil;' but no violations of 
the laws of war, such a s  are  brought to trial before com~nissionsin time of 

war, were referred to these tribunals a t  this period. In  the ~najorityof 
1332 cases indeed crimes and disorders, where without political significance, 

were allowed to be disposed of by the State judiciary.' The trials by 
military conlmission under the Reconstruction Laws were in all not much over 
two hundred in number? 

Thdr jurisdiction. This, while impugned in general terms by the opinion 
of Atty. Gen. Stanbery above cited,'' was sustained by the later opinion of 

Daniel w. Hutcheson, 86 Texas, 62, 64. 
6 See DIGEST, 506-7. In  this view it was ordered in the Second District, ( G :  0. 18 

of 1868,) tha t  the military courts convened therein be "governed by the rules of evi
dence prescribed by the laws of the State in which the case is tried." 

% I nthe case of Weaver, the district commander was moved to the exercise of such 
discretion by a State judge, by whom he was requested to have the accused tried by 
a military court on the ground tha t  justice could not "probably" be administered by 
the  courts of the State. 13  Opins. At. Gen., GO-1. 

7 But offences against the laws of the U. S. were not triable by military commission 
in districts in  which the U. S. courts were exercising their usual functions. DIGEST, 
507;  G. 0. 164, Second Mil. Dist., 1867 ; Do. 12, Fourth Id., 1867. And see address 
of Chase, C. J., to  the bar of Raleigh, June 6, 1867. 

8Thus  it was announced in tine Firs t  District, (G. 0. 24 of 1868,) tha t  it was the 
purpose of the Commanding General-"not to  interfere with the operation of the 
State laws a s  adminiatered by the civil tribunals, except where the remedies thereby 
aeorded a r e  inadequate to  secure to individuals substantial justice." So, in G. 0. 10, 
Third Mil. Dist., 1868, i t  is said-"The Commanding General desires i t  to be under
stood tha t  the trial and punishment of criminals is to be left to the civil authorities, 
so long a s  the said authorities are energetic, active, and do jusice to  the rights of 
person and property without distinction of race or color." And see Do. 1, 40, Fifth 
Id., 1867. 

'A t  some of these trials, however, a considerable number of accused were joined in 
the same charge and proceedings. Thus 23 were joined in the case published in G. 0. 
175, Fifth Mil. Dist., 1869. 

lo12 Opins., 198, 199. -
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1334 false imprisonment, malicious mi 
orderly conduct? embezdement," 

acts made punishable by U. S. statute, a 
soldiers," forgery of checks on the Trer 
third, breaches of military orders regul 
forbidding the carrying of concealed 
persons, &c.* 

Sentence. The punishments imposed 
were i? general of the same nature a s  tf 
(or United States,) in similar cases, viz 
term of years o r  months, and fine. The 
tentiary, a county jail, or a t  a military pos 
or Fort  Macon. In  one case 83--of assaul 
imported by the sentence was directed b 
party. I n  another case a justice of the 

from once for taking part in the w 
1335 of soldiers, convicted of criminal o 

tary character, such a s  dishonorr 
were in general disapproved." 

OTHER TRIBUNALS. The first 01 

district commanders in proper cases 
tribunals, and the commissions above ( 

courts instituted under the laws; others 
tion of petty offences and the regulat 
commands. 

Thus, the District Commanders, especis 
resorted also to courts designated a s  
commanders, or consisting of the post cc 
istrates." 

I n  the First, Second and Fifth Distr 
directly or through the post commanders, 
a s  Military Commissioners, who were cl 
justices of the peace and police judges, E 

G .  0. 68, Second Mil. Dist., 1868. 
G. 0. 161, Second Mil. Dist., 1867, (obstru 

Id., 1867, (interference with registration ;) Do. 
G. 0. 234, Fifth Id., 1869, (breaking in td  a jai 

"Q. 0. 3, 15, First  Mil. Dist., 1870, (by a s 
G. 0. 96, Third Mil. Dist., 1868, (by a dc 

agent of the Freedmen's Bureau;) G .  C. M. 0. 
" G .  0. 94, Third Mil. Dist., 1867; G .  C. M. 

Id., 1869. 
sa G .  C .  M. 0. 14, Fourth Mil. Dist., 1868. 
mG. 0. 90, First  Mil. Dist., 1868. 
" G .  0. 102, 122, Second Mil. Dist., 1867; Dc 

G. 0. 74, Second Mil. Dist., 1867, (violatic 
refuaing to give a first-class ticket on a coasi 
Thlrd I d ,  1867, (do. in subjecting a colored 

. from tha t  prescribed for whites.) 
W G .  0. 41, Second Mil. Dist., 1867. 
' * G .  0. 75, Second Mil. Dist., 1867. But 

punlshnent of dbnbsa l ,  imposed, (with flne a 
Freedmen's Bureau, was disapproved as  of quc 

' G .  C. M. 0. 6, Fourth Mi!. Dist., 1868; G .  ( 
'(3. 0. 26, h c o n d  Mll. Dist., 1867 ; Do. 4, Fi  
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Atty. Gen. Hoar in the case of Weayer sentenced to death for murder," a s  
well as, in effect, by the rulings of the courts above cited which upheld the 
authority exercised by the district commanders a s  a form of legitimate mili- 
tary gouernment. In  the first indeed of the opinions indicated, the extent of 
such jurisdiction was properly held to be limited to offences committed af ter  
the passage of the original Act; and in a case in the Second District, of a 
citizen brought to trial and sentenced by a military commission convened 
under such Act, for a crime committed'in 1864, the proceedings were disap
proved a s  illegal, and the prisoner was committed to  the civil authorities." 
On the other hand, a s  it  was also properly held, such a commission could not 
be resorted to for the trial of offences after the State in  which the same were 

committed had been admitted to representation in Congress." The time 
1333 and scope of the-jurisdiction were thus conterminous with the period 

of the operation of the Reconstruction Acts. 
As to persons, the jurisdiction of the commission, while mainly exercised over 

civilians," was sometilnes extended to cases of soldiers where their offences 
were such a s  would have been triable by the State (or U. S.) courts if in 
operation. 

As to offences, those taken cognizance of by military commissions a t  this 
period were:--first and principally, crimes and disorders rntid.de punishable by 
the local or common law, such a s  murder? manslaughter, robbery, larceny, 
riot? "lynching," la criminal conspiracy," assault with intent to kill,% ansault 
and battery," burglary," obtaining money under false representations,' 

"13 Opins., 59. In  this case, the opinion-that the commission was a legally 
authorized tribunal and i t s  sentence a valid judgment-was adopted by the President, 
and the  sentence was approved. See G. C. M. 0. 41 of 1869. 

12 Opins., 200. 
ISG. 0. 125, Second Mil. Dist., 1867. 
"DIGEST, 507. And see case, in G.  0. 12, Dept. of the  South, 1868, of the alleged 

murderers of Geo. W. Ashburn. In  the Firs t  Mil. Dist., upon the passage of the 
Act admitting Virginia to  representation, i t  was ordered, (by G. 0. 9 of January 27, 
1870,) as  follows: "All citizens who may'be held by military authority for trial, either 
in custody or upon bail, for acts in violation of the above cited laws," ( i .  e., Recon
struction Acts,) "will be released from custody or discharged of their bail bonds and 
the military prosecution dismissed. Alb citizens, held by military authority for trial for 
crimes or offences cognizable under the laws of the provisional government of the State  
of Virginia, will be turned over to the custody of the proper civil authorities of the 
county or corporation in which the crime or offence was committed." 

l-rials of women were very few compared to the number of those tried during active 
hostilities. See cases in G.  0. 130, Second Mil. Dist., 1868;G. C. M. 0. 8, Fourth Id., 
1868. 

See cases in G .  C. M. 0. 41 of 1869, (James Weaver ;) G. O., 118, Second Mil. Dist., 
1867, (Wm. J. Tolar and others ;) Do. 58, 140, Id., 1868 ; Do. 96,Third Id., 1868;G .  
C. M. 0. 20, 31, Fourth Id., 1867;Do. 1, 23, Id., 1868;Do. 46, 59, Id., 1869;G .  0. 25, 
38, Fifth Id., 1868; Do. 107, 163, 175, 211. Id., 1869 ; Do. 14, 27, (Chas. Green and 
others,) 33, 41, 53, 62, Id., 1870. ' 

17G. 0. 134, Second Mil. Diet., 1868;Do. 72,Third Id., 1868; G .  C. M. 0. 24, Fourth 
Id., 1867: 

18G. 0. 72,Third Mil. Dist., 1868, (Wm. Pettigrew and twelve others.) 
G.  C. At. 0. 34, Fourth Mil. Dist., 1868;G. 0. 175, Fifth Id., 1869, (an alleged con- 

spiracy of 23 persons to  oppose the execution of the Reconstruction laws, resist the 
military authority, &c.) 
10G.C. M. 0. 6, 13, 17, Fourth Mil. Dist., 1867; Do. 14, 37, Id., 1868 ; G. 0. 17. 

Fifth Id., 1868 ; Do. 181, Id., 1869 ; Do. 26, Id., 1870. 
G .  0. 41, 69, 75, Second Mil. Dist., 1867;G. C. M. 0. 27,Fourth Id., 1867;G.  0. 205, 

Fifth Id., 	1869;Do. 3, Id., 1870. 
laG .  C .  M. 0. 6,Fourth Mil. Dist., 1867. 

G .  0. 8,First Mil. Dist., 1868;Do. 7, Id., 1870;Do. 41,Second Id., 1867;G .  C. M. 0 .  
14, Fourth Id'., 1868. 
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1334 false Imprisonment, malicious mischief," breach of the peace and dis- 
orderly conduct? embezztlement," and malfeasance in office;" swond, 

acts made punishable by U. S.statute, a s  purchasing arms, clothing, &c., from 
soldiers," forgery of checks on the Treasury,= stealing public property,s0 &c.,; 
third, breaches of military orders regulating the selling of liquor to soldier$, 
forbidding the carrying of concealed weapons,= securing rights to colored 
persons, &c." 
Sentence. The punishments imposed by the sentences of these commissions 

were i? general of the same nature a s  those assigned by the laws of the State, 
(or United States,) in similar cases, vix. death, imprisonment for life or for a 
term of years o r  months, and fine. The imprisonment was executed in a peni- 
tentiary, a county jail, or at a military post such as  the Dry Tortugus, Ship Island, 
o r  Fort  Macon. In  one case "--of assault and battery on a colored girl-a fine 
imposed by the sentence was directed by the same to be paid to the injured 
party. In  another case a justice of the peace was sentenced to be removed 

from once for taking part in the whipping of a colored person." In  cases 
1335 of soldiers, convicted of criminal offences, punishments of a strictly mili- 

tary character, such a s  dishonorable discharge and forfeiture of pay, 
were in general d i ~ a p p r o v e d . ~  

OTHER TRIBUNALS. The first of the reconstruction laws authorized 
district commanders in proper cases " t o  organize military commissions or 
tribunals, and the commissions above described were not in fact the only 
courts Instituted under the laws; others also being employed fo? the dlsposi- 
tion of petty offences and the regulation of the internal economy of the 
commands. 

Thus, the District Commanders, especially in the Second and Fifth Districts, 
resorted also to courts designated a s  "Post Courts," ordered by the post 
commanders, or consisting of the post commanders themselves a s  police mag- 
istrates." 

In the First, Second and Fifth Districts, the district commanders, either 
directly or through the post commanders, appointed officers of their commands 
a s  MiWtary Commissioners, who were clothed, severally, with the powers of 
justices of the peace and police judges, and directed to act where the similar 

G. 0. 68, Second Mil. Dist., 1868. 
=G. 0. 161, Second Mil. Dist., 1867, (obstructing a railroad ;) G. C. M. 0. 10, Fourth 

Id., 1867, (interference with registration ;) Do. 26, Id., 1867, (" insulting the U. S. flag; ") 
G. 	0. 234, Fifth Id., 1869, (breaking in td  a jail and releasing a prisoner.) 

"G. 0. 3, 15, First  Mil. Dist., 1870, (by a sheriff, of money collected for taxes, kc.) 
G. 0. 96, Third Mil. Dist., 1868, (by a deputy sheriff ;) Do. 50, Id., 1868; (by a n  

agent of the Freedmen's Bureau ;) G. C. M. 0. 5, Fourth Id., 1868, (ditto.) 
"G. 0. 94, Third Mil. Dist., 1867; G. C. M. 0. 6, Fourth Id., 1867; G. 0. 212, Fifth 

Id.. 1869.
" G. C. M. 0. 14, Fourth Mil. Dist., 1868. 
mG. 0. 90, Wrst Mil. Dist., 1868. 
'LG. 0. 102, 122, Second Mil. Dist., 1867: Do. 27, Id., 1868; Do. 95, Third Id., 1867. 
"G. 0. 74, Second Mil. Dist., 1867, (violation of an order of the dist. commander, in  

refusing to  give a first-class ticket on a coast steamer to a colored woman;) Do. 94, 
Third Id., 1867, (do. in subjecting a colored man to  a punishment-lashes-diflerent 
from tha t  prescribed for whites.) 
a G. 0. 41, Second Mil. Dlst., 1867. 
"G. 0. 75, Second Mil. Dist., 1867. But in  a case in  Do. 50, Third Id., 1888, a 

punishment of d~miesa l ,imposed, (with fine and imprisonmegt,) upon a n  agent of tho 
Freedmen's Bureau, was disapproved 	a s  	 of questlonable authority. 

WG. C. M. 0. 5, Fourth Mi!. Dist., 1868; G. 0. 153, Fifth Id., 1869. 
" G I .  0. 26, hcond Mil. Dist., 1867 ;no. 4, Fif th Id., 1869. 
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scope of which was recognized in the n 
many radical acts of civil governlnent, t 
nature, were initialed by the military ordr 
these may be noted the foliowing:- 

The removal and  appointment of civ 
in sundry cases of important officials; 
Secretary of State," a n d > A ~ d i t o r , ' ~  of T- 
retary of State and Comptroller of Georgi 
of hIississippi ; 55 of Governor, Lieutenan 
Attorney General 67 of Louisiana ; and of 
of Representatives '"f Texas. I t  was fu 

State and many county and city j 
1338 mayors, aldermen, sheriffs, county 

constables, school conimissioners, a 
Supervision of the  police and  maint  

lice a!ld constabulary of cities, towns an 
mediate direction of the post commander 
the Second District were also required 
the Provost hfarshal General of the Dis 
missioners) were authorized to summon ( 

aid them in the execution of their order 
the required assistance was made a mis4 
prisonment to be adjudged by a military c 
zations were fo rb i~ lden ,~  masked and di 
arrested, 'bad the carrying of deadly n 
occasions such a s  that of a riot a t  Mobilc 

51 G. 0. 36, Firs t  Mil. Dist., 1868. 
C"S. 0. 68, First Mil. Dist., 1869. A military 
" S. 0. 67, First Mil. Dist., 1869. Major T. 

G. 0. 8,  12, 17, Third Mil. Dist., 1868. 
" declining to respect the illstructions of the I 
rdge his authority or coiiperate with him." G 
Capt. C. F. Rockwell Treasurer, and Capt. C. T 

t5G. 0. 23, Fourth itlil. Dist., 1868. Gen. 
pointed in the stcad of the civil incunibellts re 

"S. 0. 62, 192, Fifth Mil. Dist., 1867; D 
civilians. 

C:. 0. 5 ,  Fifth Mil. Dist., 1867. 
S. 0. 105, Fiftli hlil. Dist., 1867. 
G .  0 .  21, 23, Fifth Mil. Dist., 1870. 

BOSee the followillg Special Orders remov 
officers :-S. 0. 124, Firs t  Mil. Dist., 1867 ; 
Liurnham Judge of the Supreme Court of 1 
Second Mil. Dist., 1867 ; Do. 20, 69, Id., 1865 
Mil. Dist., 1867; Do. 1.3, 14, 41, 42, 59, 75, 
216, Fourth RIil. IXst., 1867 ; Do. 38, 39. 229 
207, Fif th  Mil. Dist,., 1867; Do. 14, 16, 18, 
156, Id., 1868. See Daniel v. Hctcheson, 86 'I 
a county court appointed by a niilitary comma 
" See the Special Orders of the several Milit: 
The term of office of thwe appoi~ltees urn, 

poverliment under the Reconstruction .acts. f 
G. 0. 65, Firs t  Mil. Dist., 1869 ; Do. 12, Sc 

" G .  0. 34, Second Mil. Dist., 1867. 
84 G. 0. 32, Second Mil. Dist., 1867. 
a G. 0. 58, Third Mil. Dist., 1868; Do. 28, 

G .  0. 15, Fifth Mil. Dist.. 18G8. 
O7 G. 0. 10, Second Mil. Distst., 1867 ; Do. 58, 
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civil functionaries failed or were unable to administer due justice.'" Other 
special powers and duties were also devolved upon these officials; such, for 
example, as  taking charge of indigent persons," taking measures to prevent 
conibinations against the reconstruction laws? bringing to trial and punish- 
ment persons charged with denying rights to colored p e ~ p l e , ~  ( the courts or- 
dered in such cases being sometimes designated as  "F'reeclmen's Courts,") 

persons refusing to work on the roads, bridges,41 kc., persons accused of 
1336 intimidating voters? offenders against the regulations for the registration 

of voter^,'^ kc.; with other duties pertaining to elections and the ap
pointnlent and qualifying of civil officers;" a s  also authority to suspend sales 
under mortgage and stay executions,'5 to adjudge qui tan& penalties," to tax costs 
and legal fees as  in civil cases, and to admit to bail." 

Special courts, (of three members,) desiynated a s  dfilitury Tribunals, were 
also constituted a t  posts in the Second District with authority to pass upon 
offences growing out of the illegal sale, manufacture, &c., of spirituous liquors, 
and the offence of carrying concealed weapons." In  some of the Districts the 
old Pi,ovost Court was continued with a limited jurisdiction similar to that of 
the Post Courts above mentioned." In  the Fourth District a Board o f  Arbitra- 
tion was established for the equitable adjustment of the claims of laborers upon 
the crops of 186'7.60 

EXERCISE O F  CIVIL AUTHORITY UNDER T H E  RECONSTRUCTION 
ACTS. The Act of March 2, 1867, a s  has been seen, authorized the district 
commanders " to  protect all persons in their rights of person and property," 
and, in declaring that the existing governments of the insurgent States were 
not legal, added that "a l l  interference under color of State authority with 
the exercise of military authority under this Act shall be null and void." The 
Supplemental Act of July 19, 186'7, specifically empowered the district com
manders to suspend or remove any civil oficials arid appoint other persons 
in their stead, (making i t  a special duty to remove those obstructing the 

esecution of these Acts,) and confirmed removals and appointments made 
1337 before its date. I t  also, a s  has been remarked, declared that  the pro- 

visional State governments were, while they subsisted, " to be continued 
subject in all respects to the military commanders of the ~espective districts 
and to the paramount autliority of Congress." I t  further provided that "al l  
the provisions " of the several Heconstructio~l Acts " shall be construed liberally 
to the end that  all the intents thereof may be fully and perfectly carried out." 

37 G. 0. 31, First Mil. Dist., 1867;  DO. 65, Id., 1869 ; Do. 61, Second Id.,  1868; DO. 
4, Fif th  Id., 1869. See instructions for their govern.~nent in Do. 43, Firs t  Id., 1869. 
"G. 0. 51, Firs t  Mil. Dist., 1867. 
9@G.0. 61, Second Mil. Dist.. 1868. 
* G. 0. 74, 75, Second Mil. Dist., 1867. 
 
4 1  G. 0. 95, Second Mil. Dist., 1867. 
 
4%. 0. 68, First Mil. Dist., 1867 ; Do. 61, Id.. 1869 ; Do. 65,  Second Id. .  1867. 
 
43 G. 0. 65, Second Mil. Dist., 1867. 
 
'4 Circ. 13, Firs t  Mil. Dist., 1867 ; Do., Bug. 12, Id., 1869 ; G .  0. 33, Id., 1868 ; Do. 

70, Id., 1869. 
45 G. 0. 20, 149, Firs t  Mil. Dist., 1868. 
4=G. 0 .  17, Fif th  Mil. Dist., 1S6!). 

Cirr. 7, Birst Mil. Dist., 1867;  G. 0. 105, Second Id . ,  1867:  Do. 4, 7, 17, Fifth Id., 
1869 ; In  the C:. 0. referred to of the Seco~id Dist., the alhount of the bail bond is 
mnde n lien on the personal property of the principal nnd his sureties. 

4n Circ., May 15 nnd July. 17, Second Mil. Dist., 1867 ; G. 0. 25, 32, Id., 1867 ; Do. 29, 
Id., 18G8. 

49A special juristliction for the settlement of disputes between employers and em
ployees ns to their rixhts under lllilitary orders is devolved upou this court in G. 0. 
18, Second Mil. Dist., 1868. 

M Circ. 23, 24, Fourth Mil. Dist.. 1867. 
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Aug. 12, Id., 1869;  G. 0. 33, Id., 1868; DO. 

(05 ,  Second Id . ,  1867: Do. 4, 7, 17, Fif th  Id., 
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Under the bronc1 authority thus expressly and by irnplicotion conveyed, (the 
scope of which was recognized in the rulings of the courts heretofore cited,) 
many radical acts of ciail governqnent, both executive and legislative in their 
nature, were initiated by the military orders of the district commanders. Among 
these may be noted the following:- 

The removal and appointment of civil officers. This power was exercised 
in sundry cases of iiilportant officials; as, for exan~ple, those of Governor,G1 
Secretary of State," and Auditor," of T-irg~nia ; of Governor, Treasurer, Sec- 
retary of State and Col~~ptroller of Governor and Attorney General of Georgia ; 54 

of h l i s s i s s ~ p p i ; ~ ~  	  StateA6 and of Governor, Lieutenant Governor, Secretary of 
Attorney General " of Louisiana ; and of Governor " and Speaker of the House 
of Representat i~es '~ of Texas. I t  was further exercised in the cases of several 

State and many County and city judges," and in manifold instauces of 
1338 mayors, alclerrnen, sheriffs, county clerks, justices of the pawe, coroners, 

constables, school commissioners, and other minor municipal officer^.^ 
Supervision of t h e  police and  maintenance of l a w  and  order. The po- 

lice n!ld constabulary of cities, towns and counties were placed under the im- 
mediate direction of the post commanders or military ~ommissioners,"~ and in 
the Second District were also required to report to and obey the orders of 
the Provost Marshal General of the Di~ t r ic t . '~  Post comilianders (and com
niissioners) were authorized to summon civil officials and citizens generally to 
aid them in the execution of their orders, and a neglect or refusal to render 
tlie required assistance mas made a misdemeanor punishable by fine and im- 
prisonment to be atljudged by a military c o ~ r t . ~  Assemblages of armed organi- 
zations were forbidden,= masked and disguised persons were directed to be 
anes ted , 'hnd  the carrying of deadly weapons was prohibited." On special 
occasions such a s  that of a riot a t  Mobile in 1867,and of the assassination, a t  

G. 0 .  36, Fi r s t  Mil. Dist., 1868. 
C2 S. 0 .  68, Fi r s t  Mil. Dist-,  1869. A military .officer, Capt.  G. Mallery, was  appointed. 

E. 0 .  67, Fi r s t  Mil. Dist., 1869. Major T. H. Stanton was appointed. 
64 G. 0 .  S, 12, 17, Third Mil. Dist., 1868. The civil incumbents were removed for  

" declining to  respect the  instructions of t he  Dist. Com~nander, and  failing to  acknowl
rdge his  authority o r  coijperate with him." Gen. T. H. Ruger was  appointed Governor, 
Capt. C. F. Rockwell Treasurer,  and  Capt. C. Wheaton Secretary and Comptroller. 

G. 0. 23, Fourth  Mil. Dist., 1868. Gen. A. Ames and  Capt. J. Myers were ap 
pointed in t he  stead of the  civil incumbents removed. 

"S. 0. 62, 192, Fi f th  Mil. Dist., 1867; DO. 143, Id., 1868. The appointees were 
civilians. 

G. 0 .  5, Fif th  Mil. Dist., 1867.
" S. 0 .  105, Fi f th  Mil. Dist., 1867. 
En G. 0 .  21, 23, Fif th  Mil. Dist., 1870. 
"See the  following Special Orders removing, suspending and appointing judicial 

officers :-S. 0.124, Fi r s t  Mil. Dist.. 1867 : Do. 102, 117, (appointing Major H. B. 
Liurnham Judge oE the  Supreme Court of Virginia,) Id., 1869; Do. 168, '183, 241, 
Second Mil. Dist., IS67 : Do. 20, 69, Id., 1869 ; Do. 9, 125, 126, 164, 190, 238, Third  
Mil. Dist., 1867 ; Do. 1.3, 14, 41, 42, 59, 75, 83, 110, 112, Id., 1868 ; Do. 125, 126, 
216, Fourth  Mil. n is t . ,  1867; Do. 38, 39, 229, ld., 1868; Do. 111, 184, 191,. 201, 204, 
207, Fif th  Mil. Dist., 1867;  Do. 14, 16, 18, 44, 48, 62, 89, 95, 193, 120., 131, 148. 
156, Id.,  18GS. See Daniel u. Htitcheson, 86 Tesns, 51, where i s  recognized a s  de jure 
a county court appointed by a military commander. 

See t h e  Special Orders of the several Military Districts,  passim. 
The term of office of thcse appointees was  limited by the  period of the  military 

government 	under t he  Reconstruction .acts.  	 Stone v .  Wetmore, 44 Ga., 495. 
02 G. 0. 65, F i r s t  Mil. Dist., 18GO; Do. 12, Second Id., 1867; Do. 4, 5, Fi f th  Id., 1869. 
6s G. 0 .  34, Second Mil. Dist., 1867. 
" G. 0. 32, Second Mil. Dist.. 1867. 
a G. 0.58, Third Mil. Dist., 1868; DO. 28, Fourth  Id., 18G7. 
"G. 0. 1,5, Fif th  Mil. Dist.. 1868.
" G. 0. 10, Second Mil. Distst., 1867; Do. 58, Third Id., 1868;  Do. 38, Fourth  Id., 1867. 
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Imposition, kc., of taxes and grant i  
the District Commanders exercised the p 
they remitted or ,suspended the collectil 
oppressive,g' or reduced taxes a s  too hea 
ment, or granted exenlptions from the sai 
sale of liquor, Cc., and the application o 
also subjects regulated by military order 

Prohibitions and  directions as 
1341 The civil courts were, in repeatec 

suits or prosecutions against milit 
under military orders," (as  also against c 
because of their adherence to the Union 
ing, on habeas corpus, persons who were h 
that they could not be fairly tried by the 
or other property, upon execution or for 
of trust, a s  also suits on judgments, 
sacrifice and oppression would result.* 
diction and procedure were prescribed 
issued as  to the qualifying of their clerk 
jurors,IM Cc1 

Exercise of legislative power-Hakin 
law. The legislative power pertaining to 
fested by such acts of the district commi 
" to punish obstruction of railroads," whic 

death penalty for one of the forms 
1342 or " rescinding " a provision of a Sf 

stituting another ; ' extending an 
apply to a further fiscal year; coilstruin 
pending, statutes relating to tenancies, SI 

"As, in G. 0. 139, Second Mil. Dist., 1867, 
government of South Carolina; and, in Do. 4 
a provision for the more efficient administratio] 
" G. 0. 92, Second Mil. Dist., 1867; Do. 232, 
g2 G .  0. 81, 102, Second Mil. Dist., 1868 ; Circ 
1869. See also many cases of staying, kc., t h ~  

of the different Districts. 
03 G. 0. 59, First Mil. Dist., 1869 ; Do. 32, 1 

1867; G .  0. 39. Fourth Id., 1867. 
" G .  0. 134, Second Mil. Dist., 1867; Do. 45, ' 
g6 G. 0 .  134, Second Mil. Dist., 1867 ; Do. 25, 
" G .  0. 10, Third Mil. Dist., 1868. 
" G. 0. 10, 164, Second Mil. Dist., 1867; r 

1868; Do. 12, 25, Fourth Id., 1867. The spec 
constant and numerous directions as to stayil 
annulling and confirming of proceedings, judgme 

O8 G. 0 .  46, 97, First Mil. Dist., 1869 ; Do. 11 
1870. 

ggG. 0. 46, First Mil. Dist., 1869. 
lMG. 0. 89, 100, Second Mil. Dist., 1867; Do. 
'A  further Order, of the First Dist., (G. 0. 

of Virginia to hold a special session on a day 
1868, th$ civil courts of North and South Cal 
cases of selling liquor in violation not only 01 
Order$. 

' A s  to the extent of this power, see citation 1 
20, ante. 

'G.  0. 120, Second Mil. Dist., 1867. 
' G. 0 .  164, Second Mil. Dist., 1867 ; Do. 28, E 
W. 0. 6, E'irst Mil. Dist., 1870. 

- -- 
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Columbus, Georgia, in 1868, of a member of the Constitutional Convention, orders 
were issued for the more effectual suppression of disorder and violence, news

papers and public speakers were enjoined not to indulge in inflammatory 
1339 language, the writing of threatening letters was denounced, &e.- f n  

such and other cases the civil authorities were required to co-operate 
with the military in the keeping of the peace and the arrest of offenders. On 
the other hand the military were ordered to assist the civil authorities where 
necessary-as in the suppression of vagrancy? and Ln the collection of taxes 
when resisted by violence." Such precautions were further taken a s  to provide 
that a sheriff's posse should not be limited to persons of his own political 
partg," and that, where freed persons were to be arrested the posse should in 
general be colnposed of persons of the same race or ~ o l o r . ' ~  

Provision for t h e  poor and t h e  colored people, and regulation of labor. 
The proceeds of licenses, forfeitures and fines were devoted to the poor; or the 
local authorities were required to provide for them through the proper taxes, 
Cc., the cooperation of the military being directed: l4  special provision was 
also made for the support and comfort of the indigent and insane a t  asy- 
l r~ms and penite~ltiaries.'~ No discriminatio~l was allowed to be made against 
colored paupers? nor against colored persons a s  to admission into public 
institutions,"' subsistence in prisons? rights in public conveyances,?0 the selec- 
tion of the payment of poll tax or penalties? or generally as  to the 
administration of justice of the enjoyment of the benefits intended to be 

secured by the Act of Congress, for the protection of persons in their civil 
1340 rights, of April 9, 1866." The freedmen were duly instructed as  to 

the procedure of registration and voting? and protected from intimida- 
tion and interference on the part of their enlployers and other^.^ The same 
validity and effect were required to be given to par01 contracts between white 
and colored a s  to contracts between whites: and provision was made that 
colored laborers should not be defrauded out of the just wages of their labor." 
In the Second District post commanders were authorized to enforce the per- 
formanqe of labor by the citizens on the roads and bridges:' or to require h e m  
when expedient to serve a s  roadmasters and overseers.'' I n  the Third District 
work on the highways was authorized to be exacted a s  a punishment for 
minor offences.'' 

88 G. 0. 25, Th1rd Mil. Dist., 1867; DO. 51, Id., 1868. 
 
60 See also G. 0 .  42, Third Mil. Dist., 1868; Circ., Fourth Id., July 29, 1867. 
 
10 G. 0.23, Fourth Mil. Dlst., 1867. 
 
71 G .  0.77, Third Mil. Dist., 1867. 
 
'2 G! 0. 7, Fiftli Mil. Dist., 18G9. 
 
'3 G. 0.23, Fourth' Mil. Dist., 1867. 
 
1.G. 0. 51, First Mil. Dist., 1867; Do. 164, Secorld Id., 1867; Circ., Id., June 17, 1867; 

G. 0.5 3 ,  Id., 1868. 
'6 See G.0. 136, First Mil. Dist., 1869. 
l a  G. 0.31, Third Mil. Dist., 1868 ; Do. 25, Fourth Id., 1867. 
11 G. 0.31, Third Mil. Dist., 1868. 
'8G. 0. 44. Third Mil. Dist., 18C8. 
18 G. 0.32, Second Mil. Dist., 1867 
80 G. 0.53, 55, Third Mil. Dist., 1867 ; Do. 32, Fourth Id., 1869. 
81 G. 0.15, 25, Fourth Mil Dist., 1867. 
8ZG. 0. 4. Third Mil. Dist., 1867. 
8sG. 0. 5, 61, Fourth Mil. Diat., 1867; Do. 61. Second Id., 1868.. 
a G .  0.61, Second Mil. Dist., 1868; Do. $7, 68, Third Id., 1868; Do. 16, 55, Fourth 

Id., 1867. 
85G. 0. 134, Second Mil. Dist., 1867. 
8%G .  0.19, Fourth Mil. Dist., 1867. 

G. 0 .  95, Second Mil. Dist., 1867. 
 
' G .  0. 117, Second Mil. Dist., 1867. 
 
@ G. 0 .  69. Third Mil. Dist., 1868. 
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Imposition, kc., of taxes and  gran t ing  of licenses. In  several instances 
the District Commanders exercised the power of levying taxes,w -and in others 
they remitted or .suspended the collection of taxes deemed unauthorized or 
oppressive," or reduced taxes a s  too heavy, extended the time for their pay- 
ment, or granted exenlptions from the same." The granting of licenses for the 
sale of liquor, kc., and the application of the moneys received therefor, were 
also subjects regulated by military order."' 

Prol?ibitions and  directions a s  t o  judicial and  legal proceedings. 
1341 The civil courts were, in repeated cases, prohibited from entertaining 

suits or prosecutions against military persons on account of acts done 
under military orders," (as  also against citizens who could not have a fair trial 
because of their adherence to the Union during the war ;"  and from clischarg- 
ing, on habeas corpus, persons who were held in military custody for the reason 
that  they could not be fairly tried by the civil tribunal^.^ Sales of land, crops, 
or other property, upon execution or foreclosure of mortgage, or under. deeds 
of trust, a s  also suits on judgments, were suspended where unreasonable 
sacrifice and oppression would r e s ~ l t . ~  In  some instances,rules as  to juris- 
diction and procedure were prescribed to the courts," and directions were 
issued as  to the qualifying of their clerks,* the qualifications and drawing of 
j u r o r ~ , ' ~&c.' 

Exercise of legislative power-Xaking, unmaking and  modifying s ta tu te  
law. The legislative power pertaining to the military government ' was mani- 
fested by such acts of the district commanders as---enacting a formal statute 
'' to punish obstructiou of railroads," which, among other things, prescribed the 

death penalty for one of the forms of offence enumerated ;' " annulling" 
1342 or " rescinding " a provision of a State law imposing a poll tax, and sub- 

stituting another; '  extending an approprlation Act so a s  to make i t  
apply to a further fiscal year; ' construing so as  to extend, modifying, or sus- 
pending, statutes relating to tenancies, stay of executions, recovery of .debts, 

As, i n  G. 0. 139, Second Mil. Dist., 1867, a t ax  for t h e  support  of t h e  provisional 
government of South Carol ina;  and, in Do. 41, Fi f th  Id., 69,a special county t a x  as 
a provision for  t he  m0i.e efficient administration of justice. 

G. 0. 92,Second Mil. Dist., 1867 ; Do. 232, 235, Fif th  Id., 1869. 
BZG.0. 81, 102, Second Mil. Dist., 1868: Circ.. Id.. Oct. 9. 1867: G. 0.28.Fourth  I d .  , - - ,  
1869. See also many cases of staying, &c., t h e  collection of taxes, i n  t he  Bpecial Orders 

of t he  different Districts. 
G. 0. 59, Fi r s t  Mil. Dist., 1869 ; Do. 32, 164, Second Id., 1867; Circ. Id., J u n e  17, 

1867;G. 0. 89.FoYrth Id.. 1867. 
mG.  0. 134,Second Mil. Dist., 1867 ; Do. 45,Third  Id., 1867 : Do. 7, Id., 1868. 
#SG. 0. 134,Second Mil. Dist., 1867;Do. 25, Fourth  Id., 1867. 
"G. 0. 10. Third  Mil. Dlst.. 1868. 

G. 0. 10, 164, Second ~ 1 1 .  Dist., 1867; Do. 14, 63, Id., 1868 ; Do. 95,Third  Id.. 
1868; Do. 12, 25, Fourth  Id.. 1867. The Bpeoial Orders of the  Districts contain also 
constnnt and numerous directions a s  t o  staying, suspending, dismissing, diSapproving, 
annulling and  confirming of proceedings, judgments, kc., i n  t he  civil courts. 

Q8 G. 0. 46, 97, Fi r s t  Mil. Dist., 1869 ; DO. 11, 81, Second Id., 1868 ; 00.22, Fif th  Id., 
1870. 

=G.  0. 46,Fi r s t  Mil. Dist., 1869. 
lW G. 0. 89, 100, Second Mil. Dist., 1867;Do. 11, Id., 1868;Do, 53,Third Id., 1867. 
l A  fur ther  Order, of t he  F i r s t  Dist., (G. 0. 71 of 1867,)directed the  Supreme Court 

of STirglnia t o  hold a special aession on a day named. I n  G. 0. 53, Second Mil. Dlst., 
1868, t he  civil courts of North and  South Carolinn were invested with jurisdiction of 
cases of selling liquor in violation not  only of local pollce regulations but  of military 
orders. 
'As t o  t he  extent of th is  power, see citation from McClelland v. Shelby Co., 32 Texas, 

20, ante. 
G. 0. 120, Second Mil. Dist., 1867. 
 

'G. 0. 164,Second Mil. Dist., 1867;Do. 28, Four th  Id., 1869. 
 
W. 0. 6, f i r s t  Mil. Dist., 1870. 
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16G. 0. 58, 122, 136, First Mil. Dist., 1869. 
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l8G.  0. 42, First Mil. Dist., 1867;  Do. 39, Id. 
Id., 1867 ; Do. 64, Id., 1868; Do. 5, Fourth Id. 
104, Id., 1869. 

G. 0. 8, Fourth Mil. Dist., 1867. 
18G. 0. 25, Second Mil. Dist., 1867. [Revoke, 

Do. 164, Id.] See also Do. 12, Fourth Id., 186' 
l9 G. 0. 32, Second Mil. Dist., 1867. [Revokec 

Q. 0. 84, Second Mil. Dist., 1868. 
G. 0. 9, Fourth idil. Dist., 1867 ; Do. 3, Id., 

"G.  0. 75, Fifth hill. Dist.. 1869. 
"To instance some of these regulations-ba 
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Dist., 1869; Do. 164, Second Id., 1867; Do. 40, 
1868;  G. 0. 74, Third I d ,  1867 ; Do. 57, 58. Ic 
55, Id., 1869 ; S. 0. 40, Fifth Id., 1869. In 01 
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or witness, on the day of electloo, or be subject 
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taxation, education, apprentices, granting of licenses, pilotage, shipping of 
hides,, amnesty for offences,' kc. 1n an Order of the First District," all civil 
officers, corporations, kc., in  Virginia, required by law to make report to the 
legislature a t  its annual 'session, a re  required to make the same to the district 
commander. 

In  an Order of the Second District,"-the most remarkable instance in our 
history of the exercise of legislative authority by a military commander,-" im
prisonment for debt is prohibited" except in cases of f raud;  certain money 
judgments are forbidden to be "enforced by execution against the'property or 
the person of the defendant;"' the sale of property on execution or fore
closure is suspended for one year; " all proceedings for the recovery of money 
under contracts, whether under seal or by parol, the consideration for which 
was the purchase of negroes, are  suspended;" wages for labor performed in 
the production of a crop is made a l ien on the crop; a " homestead exemption " 
is created; Dail is done away with in actions e x  contractu: "the punishment 

of crimes and offences by whipping, maiming, branding, stocks, pillory, or 
1343 other corporal punishmerit," lo is discontinued ; the punishment of death 

in cases of burglary and larceny, a s  authorized by State laws, is abolished, 
and graded penalties of fine and imprisonment are  prescribed for such of- 
fences; the power of reprieve, pardon and remission is given to the Governors 
of North and South Carolina; and Imprisonment for overdue taxes is inhibited. 
The Order concludes as  follows:-",4ny law or ordinance, heretofore in force 
in North or South Carolina, inconsistent with the provisions of this General 
Order, is hereby suspended and decIared i n ~ p e r a t i v e . " ~  In an Order of the 
next month: made by the same commander, " the  remedy by distress for rent 
is  abolished." 

As another instance of legislative action may be noted the fact that, in ap- 
proving and ordering into effect, as  they repeatedly did, the ordinances of the 
constitution:ll conventions, the district commanders in some cases excepted 
certain provisions, and in ot l~ers  substituted or added provfsions of their 0 ~ 1 1 . ~ ~  

0 G. 0. 149, First Mil. Dist., 1868; Do. 59, 80, Id., 1869 ; Do. 134, 164, Second Id., 
1867 ; Do. 11, Id., 1868 ; Do. 17, 68, 139, Fifth Id., 1869. 

7 G. 0. 7 of 1869. 
a G. 0. 10 of 1867. 
'These are  judgments on causes of action arising between Dec. 19, 1860, and Mny 15, 

1865. I t  is added:-" Proceedings in such causes of action, now pending, shall be 
stayed; and no suit or process shall be hereafter instituted or commenced, for any such 
causes of action." 

10 See the prior act of Congress, of March 2, 1867, c. 170, s. 5, in which i t  is made 
the duty of officers of the army, &c., " t o  prohibit and prevent hipping or maiming 
of the person, as a pnnishment for any crime, misdemeanor, or offence," in  " a n y  
State lately in rebellion," and not yet readmitted to representation in Congress. 

I t  was held in State v. Kent, 65 %. Ca., 311, tha t  this Order could have no further 
effect than l o  s u s p e ~ ~ d  as  to corporal punishment; the law revivingthe existing law as  
soon as, with the discontinuance of the military government, the Order ceased to have 
effect. 

" I t  was mainly with reference to this Order that  Atty. Gen. Stanbery, in his opinion 
heretofore cited, said-" He," the (Dist. Commander,) " assumes, directly or indirectly, 
all the authority of the State, legislative, executive and judicial, and in effect de- 
clares-'I am the State.' " The order was in fact an anticipation of the enactment of 
the following July, which col~ipleted the powers of the military government, and, in 
doing so, added the injunction tha t  " no district commander shall be bound. in his 
action by any opinion of any civil omcer of the United States." 

G. 0. 1 0  was materiully modified as  to some of i ts  provisions by G. 0. 164 of the 
same year, issued by a subsequent commander of the district. 

'2 G .  0. 32 of 1867. 
13 G. 0 .  57, Second Mil. Dist., 1868 ; Do. 18, 24, 29, Third Id., 1868 ; Do. 10, Fourth 

Id.. 1868. 
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Appropriations from t h e  State  treasuries. In  lieu of legislatures, the dis- 
lrict commanders not unfrequently exercised the power of appropriating moneys 
for the support of the civil governments of the States within their commands," 
as  also for the repairs and maintenance of asylums, penitentiaries, and other 

public institutions.= 
1344 Quarantine and sani tary regulations. Careful and detailed qunr

a.ntine regulations were issued by the different commanders,la and, in the 
Il'ourth District, sanitary regulations for the season of epidemics of 3867.'' 

Miscellaneous matters. To the acts and orders of the district commanders 
above enumerated may be added the following:-The prohibition of " the dis- 
tillation or manufacture of whiskey or other spirits from grain; "laThe in- 
validating of contracts for the manufacture, sale, &c., of intoxicating liquor ; lo 

The suspensioll of elections of officers of railroad companies in which any of the 
States canstituting the district possessed an interest; * the making special 
provision for the arrest and trial of persons guilty of horse-stealing ; The 
making provision for the enrollment of the inhabitants of the State, (Texas,) 
a s  a force for defence against hostile Indians.= 

DUTIES AS TO ELECTIONS, REGISTRATION, &c. The remainidg or
ders of the district commanders were chiefly those issued in the performance of 
the duties devolved upon then1 by the Acts of March 23 and July 19, 1867, 
March 1 3 ,  1868, and April 10, 1869, with reference to the elections and pro- 
ceedings thereby prescribed. These orders constituted and appointed boarcls 
of registration and superintendents or commissioners of election, and instructed 
them as to their duties; providecl for due registrations of the qualified voters 
and revisions of the registry lists; directed elections of clelegates to the con- 
stitutional conventions, and notified those elected to assemble and act ;  sub- 
mitted the constitutions when framed to the popular vote, and a t  the same 

time ordered the elections for State officers and members of Congress; 
1345 regulated by precise and detailed directions the conduct of such elections, 

so as  to secure a full expression and ensure a fair ballot; 23 announced 

'*See, for example, G. 0. 118, 122, Fi r s t  Mil. Dist., 1869 ; Do. 6, Id.,  1870;  Do. 139, 
Second Id., 1867,; Do. 18, Fi f th  I(I., 1869 ; Do. 6, Id., 1870. 

I8 G .  0. 58, 122, 136, Fi r s t  Mil. Dist., 1869. Other appropriations for such institu
tions, a s  also for  t he  expenses of S t a t e  Conventions, a r e  contained in  the Special 
Orders. 

G .  0. 42, Fi r s t  Mil. Dist., 1867 ; Do. 39, Id., 1868 ; Do. 75, Id., IS69 ; Do. 3, Second 
Id., 1867; Do. 64, Id., 1868; Do. 5, Fourth  Id., 1867; Do. 23, 34, Fif th  Id., 1868;  DO. 
104, Id., 1869. 
I'G .  0. 5,Fourth  Mil. Dist., 1867. 
18G. 0.25, Second Mil. Dist., 1867. [Revoked by a subsequent district commander in 

Do. 164, Id.] See also Do. 12, Fourth  Id., 1867. 
Is G .  0. 32, Second Mil. Dist., 1867. [Revoked in  Do. 164, Id.] 
206.0. 84, Second Mil. Dist., 1868. 

G. 0. 9, Fourth  Mil. Dist., 1867 ; DO. 3, Id., 1868.
" G .  0. 75, Fif th  Mil. Dist., 1869. 
"To  instance some of these regulations-bar-rooms and the  like 'mere required to 

be closed on the  day of election and  for some time before and  a f t e r ;  the  use o r  exhibi- 
tion of fire-arms o r  dangerous weapons a t  o r  near t he  voting places was  prohibited; 
facilities were afforded for  challenging votes; t he  intimidation, directly o r  indirectly. 
of voters was guarded aga ins t ;  military interference, unless necessary t o  repel t he  
armed enemies of t he  United States or t o  keep the  peace a t  t he  polls," ( i n  accordance 
with the provision of the  Bct of Congress of Feb. 25, 1865,) was strictly forbihden; and  
other precautions were taken against possible f r aud  o r  violence. See G .  0. 61, Firs t  Mil. 
Dist., 1869 ; Do. 164, Second Id., 1867 ; Do. 40, 45, 61, Id., 1868 ; Circ., Id., March 24, 
1868;  G .  0. 74, Third Id., 1867 ; Do. 57, 58, Id., 1808; Do. 19, Fourth  Id., 1868; Do. 
55, Id., 1869 : S. 0. 40, Fi f th  Id.,  1869. I u  one order, i t  was directed t h a t  no voter 
should be compelled t o  work on the  public roads, or t o  a t tend court a s  a suitor, juror, 
o r  witness, on the  day of election, or be subject to arres t  on civil process, Bc. Do. 61. 
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a 7 Wallace, 730. 
'The constitutional provision does not app 

tories. DIGEST, 161-2. 
8 Opins. At. Gen., 8. 
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the results of the votings; " determined the eligibility, in  case of question, of 
persons elected; directed the administering, to civil officers elect, of the oath 
of office prescribed by Congress ; turned over to the new governments the appro- 
priate records, public property an? powers, and otherwise facilitated their 
organization. These orders, many of which involved in their preparation a 
most careful consideration and great labor, well illustrate the value of the 
services of the District Commanders in  cooperating to bring about the political 
rehabilitation of the insurgent States. 

Such were some of the more salient features of the procedure of Recon
struction. So fa r  a s  concerns the military government exercised during these 
three critical years,-its efforts to secure an impartial and faithful administra- 
tion of justice, repress violence and disorder, maintain an efficient police, con- 

serve the public health, relieve the burdens of the unfortunate, protect the 
1346 humble classes against unequal laws and oppressive usages, and, while 

earnestly promoting the restoration of the States, to worthily assert the 
"paramount authority " of the United States, must, i t  is  believed, fairly out- 
weigh, in the estimate of history, the unfrequent manifestations of arbitrary 
power on the part of individual omials.  

First Id., 1969. It was further ordered that,where a fair vote was prevented by vidence, 
a new election should be held. Do. 61, Second Id., 1868.' And it was enjoined that 
where injuries were inflicted upon persons registering in good faith, the damages should 
be assessed upon the town or county. Do. 65, Second Id., 1867. 

%One of these orders, for example--G. 0 .  19, Mfth Mil. Dist., 1870,-contained tabular 
statements of the votings in Texas, cotering forty-seven pagea 
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Part 1.1.-CIVIL FUNCTIONS AND RELATIONS OF THE MILITARY. 

1347 In  PART I have been considered the law and discipline governing the 
military in the military s tate;  in PART I1 has been reviewed the special 

authority exercised by them, in time of war or like emergency, towards enemies 
and persons under military government or control. In  this third and last divi- 
sion of this treatise will be examined the subject of their civil relations and 
duties a s  offlcers and soldiers, and the liabilities, as  well a s  rights, attaching 
to them a s  citizens. 

PART I11 will be presented under the following Titles:- 
I. Employment of the military in a civil or quasi civil capacity. 

11. Liability of the military to civil suit or prosecution. 
111. Other civil relations of the military. 

I. EMPLOYMENT OF T H E  MILITAltY IN A CIVIL OR QUASI CIVIL 
CAPACITY. 

8ec. 4 of Art. IV of the Constitution declares that :-" The Unitpd States shall 
guarantee to every State in  this Union a republican form of governnzent, and 
shall protect each of them, (against invasion, and,) on the applzcation of the 
legislature, or of the executive when the legislature cannot be convened, 

against dontestic ciolence." As observed by the U. S. Supreme Court in 
1348 Luther v. Borden; " i t  rested with Congress to determine the means 

proper to be adopted to fulfill this guarantee." So, presently after the 
adoption of the Constitution, by the .4ct of Feb. 28, 1795, the President was 
empowered to call forth the militia, and later, by that  of March 3, 1807, to 
employ the land and naval forces, for the purposes signified.' In  PART I1 i t  
has been seen how the Supreme Court, in Texas v. White,' justified the action 
of Congress in providing, in view of this constitutional guarantee, for the 
" reconstruction " of the insurrectionary Slates by the legislation of 1867. 
Under the section cited, the protection of the United States has, in practice, 
commonly been invoked by governors of States,' in emergencies arising when the 
legisl?tures are not in session or cannot be assembled soon enough to take the 
requisite action.' The protection sought is afforded by the President, by order- 
ing a sufficient military force tc- the disturbed locality with the proper in
structions for the repression of the existing violence. No military commander 
or authority inferior to the President can assume to initiate such orders. The 
troops are  not furnished to the governor as  a posse, nor can they legally be 
placed under his command or that of any other State official, civil or military. 
Though employed in a quasi civil capacity and for a local and temporary 

17 Howard, 42. 
'These statutes are embraced in Scc. 5297, Rev. Sts. And see therewith Sec. 5300. 

7 Wallace, 730. 
'The constitutional provision does not apply to cases of domestic violence in Terri- 

tories. DIGEST,161-2. 
 
8 Opine. At. Gen., 8. 
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object, they are  still U. S. troops, representing the so~ereignty of the United 
States, and can duly ~ c t  only under the coniinard and direction of the Presi- 
dent and their own officers? As their purpose, however, is to aid in the esecu- 
tion of the laws and the restoration of the peace of the State, their action 
should in general, as  far  as practicable, be in concert with the action or views 
of the State aothorities.' While they should of course move and operate with 

prolnptitudc and efiiciency, no more military power than is reasonably 
1349 required should be resorted to, nor the disorderly elenlent be treated 

like an enemy in war ~ ~ n l e s s  the emergency is such as  to tlemand extreme 
measures: often a demonstration in force mill be sufficient without resort to 
arms. 

I t  was held by Attorney General Cushing, in the California Vigilance Com- 
mittee Case: that a mere "obstruction of l aw"  was uot enough to base a 
requisition upon the President for troops, but that a state of " dotltestic wa.r" 
should practically exist to authorize it. This is a strained view, with which 
the practice has r ~ o t  accorded. " Donlestic violence " is not necessarily war or 
even such a condition as  to call for the exercise of martial law. Domestic vio- 
lence considera.bly less pronounced than that of the Dorr rebellion, for esample, 
will, i t  is considered, justify an appeal for military aid, by the authorities of a 
State, uncler the Constitution. 

2. FORTHE SUPPRESSIONOF AND THE EXECUTION THE LAWSINSURRECTION OF 

O F  THE UNITED ST-~TES. 

By Secs. 5297-5299. Title LXIS,  Rev. Sts., the President, \vhenever, in his judg- 
ment, it becomes necessary, is further esp~essly authorized to employ the 
army, (as  also the rnilitia and the navy,) for the suppression of insurrection 
or rebelkion against the Goveriinient and the executioil of the laws of the 
United States; a s  also, specially, for the purpose of maintaining .the civil 
rights of the people of the Stntes, when divested by violent conibinatiocs or 
conspiracies against the laws of the State or of the United States.' Under 
these Sections, the assistance of the military inay be resorted to in an7 instance 
of such insurrection or lawless combination, froin an isolated case of riotous 
obstruction to a rebellion of the magnitude of the recent civil war. In the 
instance of a rebellion of this character the army would assulne a purely niili- 
tary and hostile attitude as  against an enemy, and the law ap~licable to the 
situation would be the law of war or martial law t-rested of in PART 11. In 
cases of lesser disorders the army would be employed more in a qlcaei civil 
capacity, as  a force to keep the public peace, and siiniiarly as  when used to 

suppress " domestic violence " under the provision of the Constitation 
1350 heretofore considered ; its operations heing conducted exclusively under 

the orders and directions of the President and its i~nnlecliate commander^.'^ 
The " laws of the United States," the "faithful esccntion " of which the 

army may properly be employed to enforce'under Sec. 5298, Rev. Sts., ~vonld 

a See G. 0. 15,  of 1894, quoted undcr t he  nes t  hrad ; also par. 400, A. R. of 1805. 
7 See, in th is  connection, an  interesting painphlct by Col. E. Otis, 20th  Infantry ,  en

tit led " The Army in connection with t h e  Idallor Riots of 1877." 
8 8 Opins., 11-15. 
9 See 16  Opins. At. Gen., 1 6 2 ;  17  Id., 242, 333. 
loThe view of t he  author ,  as expressed here and on the  preceding pages, a s  t o  t he  

command and clisposition of t hc  U. S. military in t he  contingencies indicated has  been 
adopted in t h e  following recent order, ((3. 0. 15 of May 26, 1894,) issucd by the  
Major General Commandtng the  Army :

" T h e  following instructions a re  issued for  t h e  government of depa r tmmt  commanders : 
"Whenever t h e  troops may be lawfully employed, under t he  orders of t he  President, 

te suppress ' insurrection in  any  s t a t e ,  agains t  t he  government thereof.' a s  provided 
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probably be mainly such laws as  those which relate to the conduct of the federal 
elections, the gorernnient and protection of the Indians, the regulation of immigra- 
tion, the protection of the public lands from unlawful intrusion or settlement, 
the collection of taxes or excises, the transportation of the mails, the regula- 
tion of commerce, the observance of neutrality and rights of neutrals. And 
with such lams are  to be classed treaties recognizing rights of foreigners in 
this country, kc. On the occasion of the recent strike, 'of July, 1894, i t  was 
mainly for the execution of Sec. 3093, Rev. Sts., prohibiting the obstructing and 
retarding of the clue carriage of the nails on the railways, and incidentally 
of the provisions 01the Act of July 2, 1800, c. G47, " to protect trade and com- 
merce against u~ilawful restraints," kc., that the national forces were employed 

by the President.'' 
1361 The active interposition of the military under Sections 5297-5299, Rev. 

Sts., is required by Sec. 5300 to be preceded hy a proclamation of the 
President cornmanding " the  insurgents to disperse and retire peaceably to 
their respective abodes within a limited time." In practice the term " in
surgents" has been treated as  including all persons unlawfully combining, 
conspiring. &c., as  indicated in Secs. 5298 and 5299. In most cases the publica- 
tion of the procl:~niation in connection with an array or n~obilization of troops 
will do away with the necessity of a resort to f~rce . '~  

in  section 5397 of the  Revised S ta tn t e s ;  o r  t o  'enforce  t h e  execution of t he  laws of 
t he  United States,' when ' b y  .reason of unlawful obstruction, combinations, o r  assem
blages of persons ' i t  ha s  ' become impracticable, in t he  judgment of t he  President,  t o  
e n f o r c ~ ,  by the  ordinary course of judicial proceedings, t he  laws of t he  United States: 
a s  provided in  section 5298 of the  Revised Sta tutes ,  t he  troops a r e  employed a s  a p a r t  
of the  military power of t he  United States,  and  ac t  under t h e  orders of t h e  President 
a s  Commander-in-Chief and his military subordinates. They cannot be directed to  a c t  
under the  orders of any civil officer. The commanding officers of t he  troops so employed 
a r e  directly responsible to their military superiors. Any unlawful o r  unauthorized 
a c t  on their pa r t  \~roulrl not be escusable on t h e  ground of any ordbr o r  request received 
by them from a lnarshal or any other civil oficer." 

See G. O., 1%.Q. A., of July  24, 1894. ,See  th i s  suhjcct a s  presented i n  par. 487, 
A. R. of 1895. 

I2The morc recent instances of t he  proccecling required by Sec. 5300 a re  those of t he  
proclam'ations of May 22, 1873, ( a s  t o  dirorders i n  Louis iana;)  of May 15, 1874, ( a s  
t o  Arkansas ;) of Sept. 15, 1.874, (Louisiana ;) of Dec. 21, 1874, (Rlississippi ;) of Oct. 
17, 1876, (South Carolina ;) of Oct. 7, 1878, (New Mexico ;) of May 3, 1882, (Arizona ;) 
of July  31, 1884, ( a s  to the  irruption of persons in to  the  Olclahoma iands  in  t h e  Indian 
Territory ;) of Nov. 7, 1885. ( a s  to violence and  dirorders i n  Washington Territory, 
directed against the  Cbincse populat ion;)  of Beb. 9, 1886, ( a s  t o  unlawful obstructions ., and combinations a t  Seattle and  elsewhere in t he  same Territory ;) and  of July 15, 
1892, (on tllc occasion of the  Coenr d' Alene riots in Idaho.) 

l3Here may be notrrl the  recent order-G. 0. 23 of July  9, 1894-issued from t h e  
Iieadquarters of the  Army, on t h e  occasion of the  employment, under Sec. 3298, of t h e  
fetlrml military in thc sllppression of t he  unlawful obstructions and combinations c o n e -  
quent upon the  s t r ikr  above mentioned, a s  follows :

" T h e  follo\vinginstructions a r e  published for t he  government of t he  Army:  
A mob, forcibly resisting or obstructing the  execution of t he  laws of t he  United- States,  

o r  attempting to destroy properry belonging to  or under the  protection of t he  United 
States,  is a public enemy. 

Troops called in to  action against such a mob a re  governed by the  general regulations 
of the  Army and military tactics i n  respect t o  t he  manner i n  which thcy shall  ac t  t o  
accomplish tbe  desired cud. I t  is purely a tactical question in wha t  manner they shal l  
use the  weapons with which they a re  armed-whether by the  fire of musketry a n d  
artil lery o r  by use of t he  bayonet and  saber, o r  by both, and  a t  whnt  stage of the  opera- 
tions each o r  either mode of a t tack shall  be employed. 

This  tactical question must necessarily be decided by the  immediate commander of 
the  troopa, according t o  his  best judgment of t he  situation and  t h e  authorized drill 

- - .. 
regulztions. 

I n  the  first stage of an  insurrection, lnwle.& mobs a re  frequently commingled wi th  
great crowds of comparatively innocent people, drawn there by curiosity and  excitement. 
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1862 PRACTICE UNDER ACT OF 1788. It was provided i n  s. 27 of the 
Judiciary Act of Sept. 24, 1789: that  the marshal appointed for a judicial 

d i w i c t  "shall have power to command all necessary assistance in  the e x e w  
twn-of his duty." This provision was a t  a n  early period construed a s  vesting, 
by implication, in U. S. marshals and their deputies an authority to call upon 
the military forces of the United States a s  a posse to assist them in the execu- 
M6n of the process of the U. S. courts,l' and this authority was resorted to in  
numerous cases where without i t  the laws would have failed to be effectually or 
dromptly enforced. Instructions were repeatedly issued from the Attorney 
General's Office and the War Department, and by military commanders, a s  to 
the.right of marshals to require the assistance of the military in cases of neces- 
sity, a s  to the duty of the military to obey their requisitions, and as  to the 
bahhaviour of the latter when serving on a posse. I t  was enjoined that  officers 
and soldiers so serving should act  in subordination to and as directed by the 
rMrs11al in  making arrests, &c., but should use only such force a s  was neces- 
sary and apposite to the object, and should confine themselves strictly to the 
duties attaching to the special service, initiating no proceeding and assuming 
no authority beyond the same. But  while thus caijperating with and acting 
under the civil official, the inferiors of the detachment were to  observe the 
principle of military subordination and obey the orders of their immediate 

military superiors, a s  on occasions of purely military duty." 
1353 Limitation of power to  summon. The power to summon the military 

on a posse cotnitatus, under the Act of 1789, was limited to the marshal 
or his deputy. No other U. S. civil functionary,-as an officer of the customs 
or internal revenue officer, for exaniple,-has been empowered to exercise a 
like authority. 

and ignorant of the great danger to which they are exposed. Under such circumstances 
the cammanding officer shoulcl withhold the fire of his troops, if possible, until timely 
warning has been given to the innocent to separate themselves from the guilty. 

'Under no circumstances are  the troops to fire into a crowd without the order of the 
commanding officer, except tha t  single sharpshooters, selected by the commanding officer. 
may shoot down individual rioters who have fired upon or thrown missiles a t  the 
mope.  

As R general rule the bayonet alone should be used against mixed crowds in the first 
stages of. a revolt. But, a s  soon us sufficient warning has been given to enable the inno- 
cent to separate themselves from the guilty, the action of the troops should be governed 
solely by the tactical considerations involved in the duty they are  ordered to perform. 
They are not called upon to consider how great may be the losses inflicted upon the 
public enemy, except to make their b l ~ w s  so effective as  to  promptly suppress all resistance 
to  lawful authority, and to stop the destruction of life the moment lawless resistance 
has ceased. I 'un~shment  belongs not to the troops, but to the courts of justice." 

"Now embraced in Sec. 787,Rev. Sts. 
l616 Opins. At. Gen., 1G2; 17 Id., 242, 333 ; DIGBIST, 162, 593. 

Bee the law and instructions a s  laid down and communicated in the following papers, 
epinions and orders: Instructions from Atty. Gen. Evarts  to the  Marshal of the No. 
Dist. of Fla., of Aug. 20, 1868 ; 6 Opins. At. Gen., 471; 13 Id., 451 ; 16 Id., 162 ; G. 0.96 
of 1876; Communication from Headquarters of the Army to Maj. Gen. Meade, Comdg. Dept. 
of the  South, Bug. 25, 1868; G. 0. 65,Dept. of the Cumberland, 1868;Circ. I d ,  Oct. 5, 
1868 ; Circ., Id., March 11, 1870; Do., Dept. of Va., March 4, 1876 ; G.0 29,Dept. of 
the Mo., 1870 ; Do. 3 Id., 1874 ; Do. 2, Dept. of Texas, 1870 ; Do. 54, 75, Dept. of the 
South, 1874; Do 29, Dcpt of the  Gulf, 1874; DIGEST, 593-4 The only substantial 
point of difference between the instructions of the Attorney General and those of the 
military authorities appears to be tha t  the former Indicate tha t  the marshal is authorized 
absolutely to  require the assistance of the miliary when and in such force as  may in 
his opinion be necessary, (see Instructions Atty. Gen. Evar t s ; )  while the latter in  
effect declare tha t  i t  is for the ofecer commanding the troops summoned to decide whether 
the service required is lawful or necessary (Communication to Maj. Gen. Meade, ante; 
G. 0. 29,Dept. of the Yo., 1870.) The former is the correct view. 



AND PREC.EDENTS. 

IF 1780. I t  was provided in s. 27 of the 
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the troops, but to  the courts of justice." 

, 333 ; DlGasT, 162, 593. 
down and communicnted in the following papers, 

Atty. Gen. Evarts to  the Marshal of the NO. 
At. Gen., 471 ; 13 Id., 451 ; 16 Id., 162 ; G. 0. 96 
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The power is  hlso one that cannot legally be exercised by sheriffs or other 
State officials, who, though they might be authorized to summon members of 
the army a s  Citizens, could not legally call upon them in their armed and 
military capacity a s  officers and soldiers of the United States land forces." 
The army as  such can ~Onstitutionally take no part in preserving the peace of 
States, or in executing the laws of the States, otherwise than a s  it  may be 
elnployed to protect the States against domestic violence under the provision 
of the Constitution above c o n ~ i d e r e d , ~  or to suppress insurrection under Title 
LXIX, Rev. Sts. 

EFFECT OF THE LEGISLATION OF 1878. But the power derived from 
the Act of 1789 has been abruptly divested by a recent statute, and practically 
exists no longer. This statute is a provision of the Act of June 18, 1878, c. 
263, which in s. 15, declares that-" From and af ter  the passage of this Act i t  

shall not be lawful to employ any part of the k rmg of the United States 
1354 as a posse comitatus, or otherwise, for the purpose of executing the laws, 

except in such cases and under such circumstances as  such employment 
of said force may be expressly authorized by the Constitution or by Act of 
Congres~."'~ 

This legislation, evolved a s  i t  was out of a tempdrary political antagonism 
on the question of the extent of the authority of the President to employ the 
military to preserve order a t  elections in the States," remains, now that the 
occasion for its enactment has passed, a mere impediment to the constitutional 
exercise of the executive power of the nation.= In the remoter West especially 
i t  has proved a serious embarrassment to the efficient execution of the process 
of the U. S. courts. Where, indeed, there exists a combination to resist the 
enforcement of the laws, the President may proceed to avail himself of the 
army, as authorized and prescribed in Secs. 529S5300, heretofore considered. 
But  for making arrests in individual cases, of persons charged with offences 
against the United States, the U. S. marshal, although the military stationed in 
the vicinity may be the only force adequate to effectuate such arrests, is not in  
general empowered to avail himself af their assistance under the existing law.= 

Excepted cases--Express s tatutory authori ty  for employment of mil i tary 
for  civil purposes. The Act of 1878 excepts, a s  has been seen, from its opera- 
tion, those cases in which the employment of a military force " a s  a posse 
comitatus, or otherwise, for the purpose of executing the laws," may be "ex- 
pressly authorized " by the Constitution or by statute. While in the Constitu- 
tion such express authority is  nowhere vested in terms, the same is  con
veyed in sundry sections of the Revised Statutes, as follo~vs:-Set 1984, author

izing a resort to the land forces for aid in arresting persons offending 
1355 against the. laws for the protection of civil rights; See. 1959, further 

authorizing the President to employ the land forces in the execution of 
the provisions of Title XXIV, relating to civil rights; Sec. 1991, requiring 

"The armed force for them to  summon, if any, is the militia. See instances i n  
Raush v.  Ward, 44 Pa. St., 289;Curtis v. Allegheny Co., 1 Philad., 237. 

l8 See instructions of Atty. Gen. Everts, above noted ; also DIGHIST, 162, 164, 593-4. 
lgCompare, a s  in pari materia, the Acts of June 23, 1879, c. 38, s. 6 ;  and May 4, 

1880, c. 81,s. 2. 
I t  is singular tha t  the Act Of 1878 dld not in  terms repeal the provision of the .4ct 

of Feb. 25, 1865, incorporated in Sec. 2002,Rev. Sts., which in e f f~c t  expressly authorizes 
the employment of the U. S. military " t o  keep the peace a t  the polls" a t  elections in 
the Statea. On the contrary. i t  left such provision in full force. See text, post. 

='Mr. Garfield said of this Act, in  the debate on i ts  passage, (45th Con<., 2d Sess., 
Record, p. 3845,)-" I t  puts the command of the Army into the hnnds of Congress." 

See 16 Opins. At. Gen., 162 ; 17 Id., 71, 242, 333 ; 19 Id., 203, 570. 
aa See 19 Opins. At. Cen., 570. 
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original and  exclusive jurisdiction of the  mllli 
Pacific, 1870. .4nd see Circular, Dept. of the  
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As l o  the  application of the law to hostilities T 
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Ct. Cl., 238 ; Marks v.  U. S., 28 Ct. Cl., 147. 
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GEIST, 450. 
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military persons to aid in enforcing the law abolishing peonage ?n New 
Mexico; Sec. 2002 authorizing the use of the military to keep the peace a t  
elections; Secs. 2118 and 2147, authorizing him to employ the military to re- 
move persons from Indian lands or the Indian country who are there con
trary to law; Secs. 2150, 2151 and 2152, authorizing him to employ the army 
to prevent the introduction of unauthorized persons or things into the Indian 
country, to destroy distilleries set up therein, to make certain seizures,% to 
apprehend persons being illegally in such country a s  well a s  criminal Indians, 
to put an end to hostilities between I n d i a ~  tribes, &c. ; Sec. 2460, authorizing 
the President to employ the military to .aid in preserving the timber belonging 
to the United States in Florida; '' Sec. 4792, requiring military officers com- 
manding on the coast to aid in the execution of the quarantine laws; Sec. 5275, 
authorizing the President to employ the army for the custody of extradited 
persons; Secs. 5287 and 5288, authorizing him to employ them in executing 
the neutrality laws; Secs. 5297, 5298, and 5299, authorizing him to employ 
them in suppressing Insurrection and unlawful combinations, (considered under 
a previous head;)  Sec. 5316, authorizing him to employ them to prevent the re- 
moval of vessels or cargoes seized for conclemnation a s  contraband; Sec. 5577, 
authorizing him to employ them to protect the rights of discoverers of 

. . 
1356 Included aniong the exceptwns under consideration are  also the special 

statutes expressly anthoriving the employment of officers of the army for 
certain civil duties, such as  follows:-Sec. 1225, Rev. Sts., authorizing the 
President to detail such officers as  professors of colleges, &c.; Sec. 2062 and 
the Act of July 13, 1892, c. 164, authorizing or requiring the President to detail 
such officers as  Indian agents; Sec. 2190, authorizing the Secretary of War to 
direct such officers to aid in taking the census; Secs. 4684, 4685 and 4687, 
authorizing the President to employ such officers on topographical work, kc., 
in connection with the Coast Survey; Act of June 11, 1878, providing for the 
detail of an engineer officer as  one of the Commissioners of the District of 
Columbia; Act of June 23, 1879, authorizing the detail of an officer, not above 
the rank of captain, " for special duty with reference to Indian education; " 
Acts of June 25, 1879, and July 5, 1884, authorizing the appointment of three 
engineer officers on the " Mississippi River Commission " and the " Missouri 
River Commission," respectively, and the detail of other such officers for service 

%See 18 Opins. At. Gen., 546. 
" I n  connection with  this  Section, (2460,)see Act of March 3, 1807, c. 46, s. 1, in

cluded with this  class of s ta tutes  in G. 0. 26 of 1894,post. 
20 See par. 487, A. H. of 1895. G. 0. 26, I-I. A., o i  3894, in calling the  attention of 

officers to  these statutes, concludes a s  follows-" Officers of the Crmy will not per
mi t  the  use of the troops under their command to  aid the  civil authorities a s  a posse 
conbitatrcs or  in execution of the  laws, except a s  authorized in  the foregoing enact
ments. If t ime will admit, the  application fo r  the  use of troops for  these purposes 
must be forwarded, with a statement of a l l  the material facts in the  case, for the 
consideration and action of the  President ;  but, in  cases of sudden and unexpected 
invasion, insurrection, or riot,  endaagering the  pul3lic property of the  United Statcs, 
or  i n  cases of attemplcd or threatened robbery or  interruption of tlle United States 
mails, or  other equal emergency so.imminent a s  to prohibit communication by telegraph, 
officers of the  Army may, if they think a necessity exists, take such action before the  
receipt of instructions from the seat of Government a s  the  circumstances of tbe case 
and the  law uudei which they nrc acting may jtlstify. :n crerg such case thcy will 
promptly report their action and the circumstances requiring i t  to  the ~ l d j u t a n t  
General for the information of the  President." [Now incorporated in par. 489, A. R. 
of 1895.1 

See 15 Opins. At. Gen., 405. 
s8 See DIGEST, 164-5, and note. 
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therewith; Act of June 16, 1880, authorizing the detail of two officers of the 
Ordnance corps to serve with the Geological survey; Act of October 1, 1890, 
authorizing the assignment of officers (and transfer of enlisted men) for duty 
with the Weather Bureau of the Agricultural Department; Act of March 1, 
1893, constituting the California Debris Commission, to consist of officers of 
the corps of Engineers of the Army. 

In  all such excepted cases, the military in general, or the particular officers 
(or enlisted men) indicated, may still be employed for the purpose of the execu- 
tion of the designated law, notwithstanding the general prohibition of 1878. 

15.57 4. FORTHE EXECUTION TO INDIANSO F  THE LAWS RELATING AND THE 

INDIANCOUNTEY. 

(1) AS TO INDIANS NOT ON RESERVATIONS. I t  is the policy of the 
government to assemble all the Indian tribes and ban,ds upon lands reserved 
for the purpose, and, with a view to their location and maintenance upon such 
lands, treaties have been from time to time entered into with them, and appro- 
priations are  annually made by Congress. Indians omitting or refusing to enter 
into treaties or to .locate upon reservations, and remaining a t  large, a r e  in  
general to be regarded as  in a state of actual or quasi hostility, and may be 
treated by the military authorities, under the orders of the President, either 
a s  hostile or merely not friendly, a s  circumstances may dictate. I n  the latter 
relation, the attitude of the military toward them is  to be one of watchfulness 
and precaution; in the former they are  public enemies, and the laws of war, 
so fa r  a s  practicably or reasonably applicable, will govern the army in i ts  
operations and proceedings against or with regard to them." 

(2) AS TO RESERVATION INDIANS AND T H E  INDIAN COUNTRY 
I N  G E N E R S T h e  l a w  applicable. I t  is to such Indians and their country 
that  the statutes heretofore indicated specially apply; vh .  Secs. 2118, 2140, 2147, 
2150, 2151, 2152, Rev. Sts., which authorize the employment of the military 
in the civil duty of removing trespassers from the Indian country, in appre- 
hending persons found there in violation of law and conveying them to the civii 
authorities, in preventing the unauthorized introduction of spirituous liquors 
therein, in making seizures of property and arrests of criminals, &c. 

W h a t  is Ind ian  country. .What is to be regarded a s  Indian country 
1358 is now weli established by the decisions of the courts and rulings of 

the law officers, as  consisting of-"(1) Indian Reservations occupied by 
Indian tribes; aud (2 )  Other districts so occupied to which the Indian title 
has not been extinguished." The question whether Indian title has or not 

20 " Outside of the  well defined limits of their Reservations, a l l  Indians a re  under t h e  
original and exclusive jurisdiction of the  military authorities." G. 0. 20, Div. of t h e  
Pacific, 1870. .4nd see Circular, Dept. of the  Columbia, Nov. 16, 1870, pul~lishing com- 
munications from Commissioner of Indian Affairs concurred in  by the  Secretary of War. 
As to  the  application of the law to  hostilities with Indians, see 14 Opins. At. Gen., 249, 
cited on p. 14 ante [ ? I  ; also, ( a s  t o  what  constitutes war with Indians,) Alire v .  U. S., 1 
Ct. Cl., 238; Marks v. U. S., 28 Ct. Cl., 147. 

8 0 6 .  0 .  97 of 1877. Or a s  i t  has  been more recently defined by the  Supreme Court 
i n  Eo parte Crow Dog, 109 U. S., 556,-"All t he  country t o  which the  Indian title has  
not  been extinguished within the  limits of the  United States, whether within a reserva
tion o r  not." And see further, on this  subject, Am. F u r  Co. v. U. S., 2 Peters,  358; 
U. S. v. Forty-three Gals. of Whiskey, 93 U. S., 188; Bates v .  Clark, 86 U. S., 204; 
U. S. v. Seveloff, 2 Sawyer, 311 ; In, re Carr, 3 Id., 318; U. S. v.  Leathers, 6 Id., 17; 
U. S. v. Sturgeon, Id., 29; U. S. b. Xlartln, 8 Id., 473, and 14 Fed., 817; 14 Opins. At. 
Gen., 290, 327 ; 19 Id., 512; G. 0. 98 of 1873; Do. 40 of 1874; Do. 97 of 1877 ; DI
OMST. 450. 
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In  th& two former of these cases 
1360 of such officers under Sec. 2151-( 

arrests authorized, acts in a cicil 
justified by nffidavit or affidavits, (-made 
sons,) in accordance with the provision o 
Constitution, which declares that " no wa 
cause supported by oath or affirmatiorl a 
to be searched and the person or things to 
no event empowered to detain a person r 
commencing to remove him to the custod~ 
he has no means of removing or comme 
that period, he must discharge him ; (3)  
the process of removal, he can conf2ne or 
may be necessary to his safe-keeping and 
him to military discipline. I n  the case of 
corpus, the prisoner WHS held entitled to 
the officer because he had been held mc 
ninety days "-before an attempt was n 
Campbell, an action for false imprisonmen 
damages, for the reason that, in the absen 
oner, he had detained him fifty-six days 
him, had required him to do "fatigue dl 
performed by the soldiers a t  the post. 'J 
for the purposes of custody, could legal1 
"'ought not, being a non-military person- 
the charge of having co~iinlitted a non-mil 
to work during his confinement or to perf 
care of his person." 

In  the case of U. S. v .  Crook,-a procl 
habeas corpus of certain Poncn Indians, 
Sec. 2150,-the provision of this Section, r, 
persons "by the nearest convenient and s 
the judicial district, &c., to be proceeded ag 
interpreted by Dillon J. These Indians hr 

Territory in which they had been pl 
1361 Omaha Indian Reservation. I t  was 

by the military under Sec. 2150, t 
Omaha and turned over to the U. S. Mars 
course was not pursued, but it was at te  
Indian Territory against their consent, t 
from military custody as  illegally restrainc 

"To quote from the opinion of the court :- 
2150, "they must exercise the authority in the n 
The duty of the milltary authorities is here v 
one can be justified in departing therefrom, es  
time of peace no authority civil or military e: 
section of the country to another without the 
them to any public reservation against their wi 
attempt to do this, and arrest and hold Indir 
ment; for the purpose of removing them to and 
Indian Territory, they will be released on habeaa 
" In what Gen. Crook has done in the premises 
was slmply obeying the orders of his superior < 

to Gen. Crook's position in the case, on page 454 

been extinguished a s  to any district will of course mainly depend upon the 
treaty or treaties entered into with the tribe?' Before making arrests of persons 
or seizures of property, as  being.illegally within Indian country, (not included 
in a reservation,) officers of the arrlly will properly inform themselves as  to 
whether the district is  Intliiln country in  fact ;  otherwise they may become sub- 
ject. a s  in'the case of Uatc,s c.Clarli,J' to a civil suit and jnclgnient for damages. 

Removal of tresspassers under Secs. 2118, 2147, R. S. Authority to re- 
move intruders from a public reservation when necessary for the protection of 
property of the United States is a measure of public self-defence which would 
exist in  the absence of statutory provision. Under the above Sections relating 
to the removal of persons who a re  in the Indian country in violation of law, the 
military may be employed summarily to remove therefroin persons who are 
there for the purpose of making settlements on the land, or carrying on traffic 
in violation of the laws regulating intercourse with the Indians, or for any 
other illegal or unauthorized purpose, or who, a s  speculators, outlaws, vaga- 
bonds, &c., are  simply com~norant there contrary to the provisions of an ex- 

isting treaty with the tribe or without the permission of the agent or 
1359 officer in  And the order of the President or Secretary of War 

directing such removal will be " an adequate protection " to the officers 
clnd soldiers who may perform the service.= The above statutes, considered in 
connection with Secs. 2150 and 2151, are  regarded a s  contemplating the mere 
removal of persons a s  intruders, and the apprehending of persons with a 
view to action by the civil authorities, a s  distinct proceedings,-so that the 
military may be employed simply to remove without apprehending. Whether 
persons are  or not in the Indian country in violation of law is a question 
to be determined by the executive authorities charged wit$ the custody and 
protection of the Indians and the execution of Indian treaties. "The  courts 
will not review their decision in these matters."" I t  has been held, generally, 
by the Attorney General that--" the Commissioner of Indian Affairs and his 
subordinate, the Indian Agent, have full discretion to remove from the Indian 
reservation any person not of the tribe of Indians entitled to remain thereon, 
and can not be interfered with by mandamus or injunktion of any court;" and 
'-in so doing the agent may use, by direction of the President, any military force 
necessary for the purpo~e." '~ 

Apprehension of persons under Secs. 2150 and  2151, R. S. The authority 
and duty of officers of the army under these Sections, and the necessity for 
observing strictly their terms, are  pointedly illustrated by the rulings of  the 
U. S. Circuit Court for the Ninth Circuit in the cases of In re Carr 37 and 
Waters v .  Campbell," and of the szme Court for the Eighth Circuit in U. S. V.  

Crook?' 

21 See the communication of the Secretary of the Interior, published in G. 0 .  97 of 
1877, as to a certain district formerly Indian country but restored to the public 
domain by the operation of treat~es with the Sioux and other tribes. 

82 05 U. S., 204. 
38 6 Opins. At. Gen., 665;  16 I d ,  268, 451;  16 Id., 601;  19 Id., 511 ; G. 0. 72 of 

1870 ; Do. 16 of 1850 ; Do. 83 of 1884 ; DIGBIST,163. Where trespassers have intruded 
in a body, especially when their intrusion is concerted or organized, formal notice to 
them to quit is sometimes given before resorting to military force. See, in  this connec
tion, the two recent proclamations of the President, of April 17 aud Aug. 7, 1885. 

14 Opins. At. Gen., 453. 
3s U. S. v. Sturgeon, 6 Sawyer, 30. 

20 Opind., 245, 247. 
87 3 Sawyer, 316. 
* 5 Sawyer, 17. And see Barclay v.  Goodale, 3 Id., 318. 
 
W Ex rel. Standing Bear and twenty-five others, 5 Dillon, 453. 
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In thi two former of these cases, i t  was held, in regard to the action 
1360 of such officers under Sec. 2151-(1) that a s  the officer, in making the 

arrests authorized, acts in a czcil capacity, his proceoding should be 
justified by affidavit ar affidavits, (made by himself or other person or per
sons,) in accordance with the provision of Art. IV of the Amendments of the 
Constitution, which declares that "no warrants shall issue but upon probable 
cause supported by oath or affirmatio~iand particularly describing the place 
to be searched and the person or things to be seized; " (2)  that the officer is in 
no event empowered to detain a person arrested longer than five days before 
commencing to remove him to the custody of the civil authorities, and that, if 
he has no means of removing or commencing to remove his prisoner within 
that period, he must discharge him; (3) that during the five days, or during 
the process of removal, he can confine or restrain the prisoner only so fa r  a s  
may be necessary to his safe-keeping and cannot put him to labor or subject 
him to military discipline. I n  the case of In r e  Carr, a proceeding upon habeas 
corpus, the prisoner was held entitled to be discharged from the custody of 
the officer because he had been held more than five days-in fact "nearly 
ninety days "-before an attempt was made to remove him. In  Waters v. 
Campbell, an action for false imprisonment, the officer was held liable in  $2000 
damages, for the reason that, in the absence of facilities for removing his pris
oner, he had detained him fifty-six days before removal, and, in detaining 
him, had required him to do "fatigue duty" of the same character as  that 
performed by the soldiers a t  the post. I'he court held that while the party, 
for the purposes of custody, could legally be placed in the guard-house, 'he 
'i'ought not, being a non-military person-a citizen merely under arrest upon 
the charge of having colnmitted a non-military c r i m e t o  have been compelled 
to work during his confinement or to perform any auty unless it was to take 
care of his person." 

In the case of U. S. v. Crook,-a proceeding instituted for the &lease on 
habeas corpus of certain Ponca Indians, apprehended by the military under 
Sec. 2150,-the provision of this Section, requiring the removal of apprehended 
persons "by the nearest convenient and safe route to the civiI authodties of 
the judicial district, &c., to be proceeded against in due course Of  law." was ablv 
interpreted by Dillon J. These Indians had left without authol'itg' the Indian 

Territory in which they had been placed, and betaken themselves to the 
1361 Omaha Indian Reservation. I t  was held that, upon their apprehension 

by the military under Sec. 2150, they "should have been brought to 
Omaha and turned over to the U. S. Marshal and Attorney," and that, as  this 
course was not pursued, but i t  was attempted to remove them back to 'the 
Indian Territory against their consent, they were entitled. to be ajsubgipged 
from milltary custody as  illegally restrained of their liberty," 

*To quote from the opinion of the court:-When troops are employed under Bet. 
2150, " they must exercise the authority in the manner provided by the section. * 
The duty of .the milltary authorities is here very clearly and sharply deflnd, and no 
one can be justified in departing therefrom, especlally in time of peace. * f n  
time of peace no authority civil or military exists for transporting Indians from ope 
sectton of the country to another without the consent of the Indians, nor to conhne 
them to any public reservation against their will; and where officers of the gQvernment 
attempt to do this, and arrest and hold Indians who are at  peace with the govern
ment, for the purpose of removing them to and confining them on a reservation in the 
Indian Territory, they will be released on habea.6 corpus." The Court add, (p. 467 171,)
" In what Gen. Crook has done in the premises, no fault can be imputed to hip.  He 
was slmply obeying the orders of his superior officers." And see the further reference 
to Gen. Crook's position in the case, on page 454 [?I .  
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Seizures of Property under Sec. 2150, R. S. When the military are em- 
ployed under this section to make seizures of property for a violation of a 
provision of Title XXVIII, Rev. Sts., or other statute, or of a treaty, the fact of 
the seizure made should be forthwith reported to the U. S. District Attorney, 
and, a s  soon thereafter a s  is reasonably practicable, the property should be 
"placed in the custody of the proper civil officer," (as  U. S. Marshal or officer 
of the customs,) not held by the military to abide official a d j u d i ~ a t i o n . ~  
That  the military could not properly retain the property is illustrated by the 
Attorney General, a s  follows:-"The residence of the military forces is con- , 

stantly liable to change, and that change may be sudden and to distant points, 
outside of the jurisdiction of the court where the rightfulness of the seizure 
is required by law to be determined. The property seized or its proceeds, 
from the nature of the proceeding, must be so secured as  to be constantly sub- 
ject to the direct commands, orders, and decrees of the proper court, and in 

such hands that  a failure to  obey such orders or decrees can be directly 
1362 and immediately punished by the court. Were the custody of the prop- 

erty left in the hands of the military forces, the danger of misunder- 
standing and collision between the civil and military authorities would be in- 
curred. The possibility that  the property might suddenly be carried beyond 
the jurisdiction of the court would be i n v o l ~ e d . " ~  

(3) RELATIONS OF THE MILITARY TO INDIAN AG'ENTS. The mili- 
tary, a s  enlployed in the Indian country, under the special orders or general 
instructions of the President, are  employed in great part as a force auxiliary 
to the Indian Agents, detachments of t ~ e  army being frequently stationed upon 
or near Indian reservations in order to render to such Agents the needful co- 
operation and assistance when required and legally authorized to be rendered. 
They should "act  in harmony" with such Agents and the officers of the In- 
terior Department, and be careful not to interfere in any manner with the 
details of the administration of the Indian B ~ r e a u . ' ~  Where, in compliance 
with their orders or instructions, they make arrests or seizures under the 
statutes above specified, or act-as in general they may-as a reserve police 
for the protection of public property or the keeping of order on a reservation, 
they will often and properly do so a t  the instance of an Agent who has first 
become apprized of the occasion for action; the commancling officer, unless 
specially ordered, not usually taking the initiative where there is an Agent 
present.- It need hardly be added that the military canilot legally be em
ployed in aid of the authority of an Indian Ageut, where such employment 
would be within the prohibition of the Act of 1878 above considered. 

(4) SPECIAL AUTHORITY OF OFFICERS OF THE ARMY WHEN 
ACTING AS INDIAN AGENTS. I t  was provided by a statute of 1534, incor

porated in, Sec. 2062, Rev. Sts., that  ' I  The President may require any 
1363 military officer of the United States to execute the duties of an Indian 

Agent; "" and it  was held by tlie Attorney General that under this 
Section, considered in connection with Sec. 1224, Rev. Sts., the Presideni might, 
in his discretion, "assign a military officer to execute the duties of Indian 

18 Opins. At. Gen ,  544.
'=Id., P. 5 4 6 7 .  
" G .  0. 2, Div. of the hlissouri, 1891. And see, ip general, a s  to " the action of 

trooos o~erat ina  in the Indian country," the valuable Circular, No. 2, Dept. of the 
~ 0 . , * 1 8 8 9 .  (G&. Rierritt.) 

See G. 0 .  20, Dlv. of the Pacific, 1870;  Circ., Dept. of the Mo., May 22, 1876;  
also 15 Opins. At. Gen., 601. 

"That this agency i s  a civil ofice-Sec. 2662 in effect ingrafting an exception upon 
the ~rov i s ion  of Sec. 1222, prohibiting the holding of civil office by officers on Lhe active 
list of the army-see 14 Opins. At. Gen.. 673. 
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Agent, if this could be done without separating l.he officer from his company, 
regiment, or corps, or otherwise interfering with the perforlnance of his 
~nilitarycluties." Rnt i t  was further held that, (under Sec. 2059, Rev. Sts.,) 
the President inight transfer a11 Indian agency " to  the viciuity of a military 
post should it: be contemplated to require a niilitary officer to perform the 
duties of agent." " 

By more recent legislatioll on this subject, the Act of July 13, 1894, c. 164, 
it  is declared-" That fro111 and after the passage of this Act, the President 
shall detail officers of the army to act as  Iutlian Agents a t  all Agencies where 
vacancies from any cause may hereafter occur, who, while acting a s  such Agents, 
shall be under the orders ant1 direction of the Secretary of the Interior,-except 
a t  agencies where, in the opinion of the President, the public service would be 
better pronloted by the appointment of a civilian." Uncler this statute an army 
officer now detailed as  an Indian Agent will be, as such, exclusively under the 
direction of the. Interior Department and Indian Office, and mill be governed 
by the laws pertaining to Indian Agents in seneral," and by the regulations issued 
under Sec. 2058, Rev. Sts." His principal duties will be to maintain the efi
ciency of the police and Beep the peace a t  his Agency, to promote the adillinis
tration of justice through the tribal courts, to prevent any illegal intercourse 
or trntle 1vit11 the Indians, especially the trade in spirituour liquors, to prevent 
depretlations, such a s  the cutting or ren~ovalof tinlber, hay, Kc., on the Reserva

tion, to remove therefrom trespassers and ail unauthorized persons, to 
1364 lnaintain existing treaties '' and agreements with the tribe or tribes under 

his charge, to induce the Indians to engage in useful labor, and generally 
to watch over their interests alld promote their welfare a s  wards of the na
tion.* If a military force is placed under his command, h e  mill be, a s  to such 
force, under the orders of his military superiors, and in its disposition will be 
governed by the lanrs already considered relating to the elnploylllent of the 
army for civil purgoses. H e  will perform his duties with regard to individuals 
of a tribe tis well as  tonlard the tribe as  a whole: and will be careful not 
to overstep the limits of his j~risdiction. '~Where he gives bond for the faith
ful discharge of his office,63he will not in  general be held responsible for the 
negligence of subordinates unless he could have prevented the same by reason
able diligence." As a disbursing officer he and his sureties will be held liable 
for public money paid to an employee not authorized to be employed by him; " 
but in an action on his bond for a failure to account for property alleged to 
have come into his hands, the government, where i t  hzs lost nothing by such 
failure, can recover nominal damages only." 

Jurisdiction of criminals. An officer of the army serving as  Indian Agent 
may sonletin~esbe called upon to take action, under Sec. 2139, 2150, or 2152, Rev. 

3 5  Opins., 405. 
"The  Act of May 17, 1882, requires the Commissioner of Indian Affairs to furnish 

Indian Agents with printed copies of all the Statutes relating to their duties. 
'sPublished in the vblume entitled "Regulations of t h i  Indian Oftice," revised to 

March 12, 1894. 
" Such treatics a re  to be ]+berally interpretd.  The Kansas Indians, Wallace, 737. 

See U. S. v. Hurshman, 53 Fed., 543, cited pos t .  
51 U. S. v .  Earl, 1 7  Fed., 95. 
52 See La Chapelle c. Bubb, 62 Fed., 545. 
n3For fclrm of Agent's bond, see the above Regulations, p. 233. I t s  condition is tha t  

he shall csrefully dischargf, the duties of his office, aud faithfully disburse all public 
moneys and accoullt for all public funds and property coming into his hands or placed 
in his charge. 

M'U.S. o. Pcung, 44 Fetl., 168. 
"U. 8. v. Sinnott, 26 Fed., 84. 
56U.S. v. Pouag, a ~ ~ t e .  
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a 16 Opins At. Gen . 403. 
53 Fed., 543. (No~ember, 1802.) 
U. S. v. I-Iolliday, 3 'Rmllace, 307 j U. 9. 
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Sts., or other provision, with reference to the apprehension or dlsposition of 
persons charged with homicide or other crime or offence, committed upon a n  
Indian reservation. The existing law, Act of March 3, 1885F (on the subject of 
the jurisdiction of crimes, kc., committed by Indians,) provided that in a case 

of the comnlission by an Indian within a Territory of the offence of 
1365 murder, manslaughter, rape, assault with intent to kill, arson, burglary 

or larceny, the Territorial court shall have jurisdiction ; and in a case of 
,the commission of such an offence by an Indian within a n  Indian reservation 
in a State, the jurisdiction shall be in a court of the United States. This 
leaves the jurisdiction of such crimes when committed in a State, but not on 
a reservation, to the State courts. 

A? to other offences not specified in this Act, (as  robbery, mayhem, and as- 
sault and battery,) the jurisdiction mol~ld remain a s  under the pre-existing 
law." If the crime was comnlitted in a Territory, the jurisdiction would be 
in a U. S. court, unless the United States had surrendered the jurisdiction to  
the tribe; if in a State, i t  would be in a State court, unless the crime was com- 
mitted on a reservation exclusive jurisdiction over which had been retained 
by the United States or ceded to the tribe under treaty." In cases of crimes 
committed by whites in the Indian country, the jurisdiction, under Sec. 2145 
and 2146, Rev. Sts., would be in the U. S. courts unless otherwise provided by 
statute or treaty." 

In an instance of any of the above offences, committed by a person under 
his charge or control, i t  will be the duty of the officer acting as  Agent to 
cooperate with the Territorial sheriff or U. S. marshal in securing the arrest 
of the offender. In the event of an assault, or of a killing, committed against 
the Agent himself, (or against an Indian policeman, or an Indian deputy 
marshal, posse cornitatus, or guard,) or in case of his or their being obstructeo 
in the execution of duty by threats or violence on the part of an Indian, the 
U. S. District Court, "exercising criminal jurisdiction where the offence was 
committed," is invested with jurisdiction of the case, by the Act of June 9, 
1888-a statute affording material protection to an Indian Agent. In  a case 

of an offense of this class committed against any one of the persons 
1366 above mentioned other than himself, i t  would also properly devolve upon 

the Agent to assist in securing the apprehension of the offender with a 
v ~ e wto his trial and punishment. 

As to the function of an Indian Agent in contributing t o  the administration 
of juktice through the tribal cowrts, or "Courts of Indian Offences," reference 
will properly be made to the "Regulations of the Indian Office, 1894," which 
a re  full and explicit on this subject. 

Introducing intoxicating liquor into t h e  I n d i a n  country. Sec. 2139, Rev. 
Sts., forbidding and making punish:~ble the introduction of " ardent spirits" 
into the Indian country, and the selling, kc., to Indians, of "any spirituous 
liquors or wine," has been amended by the Act of July 23, 1892, c. 234, which 
adds '' ale " and " beer " to the liquors prohibited, specifies the procedure to  

"Held constitutional i n  U. S. v.  Kggama, 118 U. S., 375. And see Gon-shay-ee, 
Petitioner, 130 U. S., 343. See this Act as published in G. 0. 38 of 1886,with revoca- 
tion of a regulation in conflict therewith. 

See Sec. 2146, Rev. Sts. 
EnseeU. S. v. Rogers, 4 Howard, 567: E5 parte Crow Dog, 109 U. S., 556; U. 8. u. 

Yellow Sun, 1 Dillon, 271 ; Em g m t e  Reynolds, 5 Dillon 394; U. S. v.  Sa-coo-da-cot,1 
Abb., 377 ; State v.  Doxtater, 47 Wis., 278; U. S. v .  Shanks, 15 Minn., 369: Rubideaus 
v.  Vallie, 12 K~ns.,28; 17 Opins. At. Gen., 460; 18 Id., 138. 

"U. S. v .  Rogers, ante; U. 8. v.  Bridleman, 7 Sawyer, 243. As to the Jurisdlction of 
crimes committed in the Indian Territory and the Territory of Oklahoma, see " Regu
lations of the Indian OfBce" !j 578, 579. 
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be pursued In cases of arrests of offesders, and provides that persons ar
rested "shall, unless discharged upon examination, be held to answer and 
stand trial before the court of the United States having jurisdiction of the 
offence." A previous enactment of July 4, 1884, c. 180, had provided that  
nothing in Scc. 2139, or in See. 2140, should be a bar to the prosecution af 
any officer, soldier, employee, .&c., of the army, who should "barter,  donate, or 
furnish in  any manner whatsoever, liquors, wines, beer, or any intoxicating 
beverage whatsoever to any Indian." That is to say, the fact that a person is 
connected with the army does not dispense with his being specifically licensed, 
to authorize his introducing or furnishing liquor a s  above. 

This authority must proceed from the Secretary of War.' No military com
mander or officer is empowered to license a trader or other person to traffic with 
the I n d i a n ~ . ~  In the recent case of United States v. H ~ r s h m a n , ~it was held, 
to be indictable, under Sec. 2139, to sell liquor to an Indian of the Nez Perces 
tribe, although he was a t  the time an enlisted soldier. It was couceded by the 
court that "consistently with the maintenance of military discipline, there 
can be no control by officers of the Department of the Interior of soldiers 
while on duty or during their terms of enlistment. But "-it is added

" when an Indian enlists in the military service, the officers of Indian 
1367 affairs a re  only partially relieved of their charge concerning him, and 

but temporaiily deprived of power to control his person. While 
he is in the army, said officers continue to be charged with the duty 
of caring for his family and property and interests a s  a member of his tribe, 
and upon his discharge from the army their right to control him will be fully 
restored. * * * Neither the Indians themselves, the officers of the army, 
who induce them to enlist, or officers of the Interior Departnlent who consent 
to it, have any power to change the laws; and no act of either, affecting for 
the time being the actual situation of an Indian, can change his status from 
that  of a ward of the natioil." 

Under the existing law on the present subject-Sec. 2139, Rev. Sts,, as  above 
amended-the jurisdiction Of offeuces is esclusively in the U. S. courts. And 
this jurisdiction, it  has been held, is not affected, although the liquor is furnished 
to the Indian outside of any reservation and within the territory of a State." 

(5) EXCEPTIONAL CASES OF OFFICERS I N  CRARGE OF INDIANS. 
Where an officer of the arrny-not a s  an Indian agent but in  his military 
capacity-is placed in charge of captured or surrendered Indians held upon 
a reservation a s  prisoficrs of war, he exercises an exceptional authority not 
strictly within the scope of the general statute law above considered. This 
authority is a modified form of miIitary government under the laws of war, 
and is, strictly, without limitation except in so far  a s  i t  may be restricted 
by those laws or the orders of military superiors. In  his government, however, 
the officer will properly not resort to the summary proceedings peculiar to a 
war status except in  extreme cases, and where a difficulty can be disposed 
of under the existing statute law applicable to reservation Indians, he d l 1  
dispose of it  accordingly rather than by a resort to the discipline of camps. 
The  discipline which he will eXertisle will in general Consist in preserving Mace 

a 16 Op5ns. At. Gen.,403. 
 
53 Fed., 543. (November, 1802.) 
 
0. S. v. Holliday, 3 Wallace, 307 ;U. S. u. Yhaw-mux, 2 Sawyer, 364; U. S. v. 

Burdick, .1 oak., 142. "NOState can by either its constitution or other legislatbn 
withdraw the Indians xithin its limits from the operation of the laws of Congress 
regulating trade with them." U. 8 .  v. Holliclay. 
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n See DIGEST, 164. 
12 Dow v. Johnson, 100 U. S., 169 ; San Francis 

U. S. v. Lee, 106 U. S., 196; )  15 parte McRob 
161 ; Halleck, Int. Law, 303 ; 6 Opins. At. Gen., 
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And Compare the declarations of t h e  Continenta 
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and good orcler, in bringing offenders to trial and punishment by their own 
tribunals or the proper ci\'il court, in preventing Indians from leaving the 

1368 reservation without authority,. in enforcing such health regulations a s  
circumstances may require, and in seeing that the provision made by 

Congress for the care and maintenance of the Indians is efficiently and equitably 
e x e c ~ t e d . ~  

(6) RELATION I N  GENERAL OF THE MILITaRY TOWARD PEACE- 
ABLE INDIANS. I t  remains to remark that the relations of the military 
with the friendly Indians should be distinguished by a particular and scrupulous 
justice, hulnanity and discretion, for the reason that the former specially repre- 
sent to the latter the power of the United States. For an officer or soldier to 
fail in his duty toward such Indians is a peculiarly serious offence, since i t  
materially compromises the government and sensibly impairs its authority over 
this class of its subjects, and moreover tends to  induce them to lapse into 
hostility. In  a case, in the Department of the.Col~mbia,~ of an aggravated in- 
jury inflicted by a soldier upon an Indian, the offence was characterized by the 
Departinent Commander, (Gen. Canby,) a s  a graver one than if committed by a 
civilian, because--as it  was expressed-" the Army has been made, under the 
direction of the President, an important agent in the execution of the laws 
regulating intercourse with the Indian tribes, and such acts by soldiers a re  .not 
only violations of the statute but gross breaches of discipline and of trust." 

The enactment of 1878 above cited restricted the employment of the military 
" f o r  the purpose o f  executing the lmuls," hut not otherwise. I t  did not there- 
fore affect the general authority of the President as Commander-in-chief to use 
the army for the removal of trespassers and intruders from the military reser- 
vations or posts under his command, this not being properly an execution of a 

law, but a form of conservating and protecting the public property in his 
7369 charge and exercising an ordinary and reasonable police power over the 

same. The authority of the President to employ the military forces for this 
purpose exists as  fully as  does the authority, expressly-as we have seen-con- 
f e l ~ e d  by statute for the removal of intruders from the Indian lands or 
country. Jts existence and exercise from an early period have been repeatedly 
recognized and sanctioned in legal opinions and General Orders.= 

Soch authority extends to  the expulsion of squatters or other trespassers 
enteriug upon and occupying the land, whether or not under a claim of title, 
as  well as  of all persons coming within the reservation for illegal traffic or 
other unauthorized and improper purpose, to the prejudice of military discipline 
or the detriment of the public interests. I n  removing the person his property 
may be removed with him. But  no unnecessary force should be employed in 
the process, nor should the use of force be continued after the removal has 
been effectually ac~ompl i shed .~~  And where convenient and practicable, a reason- 

See Memo. of Agreement between the Secretary. of War and the Secretary of the 
Interior a s  to  the Apache Indians on the San Carlos Reservation, dated July 7, 1883. 
a G. 0. 10, Dept. of the Columbia, 1851. 
MA6 to what is a niilitary reaer~ution, nnd as to the power of the President to  reserve 

lands for military purposes, see DIGEST, 510-12, and note authorities there cited. 
1 Opins. At. Gen., 164, 471, 475, 703 ; 2 Id., 574 ; 3 Id., 268, 566 ; 4 Id., 407. 489 ; 

7 Id., 534 : 9 Id.,  1W.476, 521 ; 10 Id., 70, 184 ; G. 0 .  62. 74, of 1869 ; Do. 26 of 1883 ; 
Do. 216, Fifth I1fi1. Dist., 1869. And see Army Regs., par. 138. 

48 "Due caution should be oBserved, however, that, in executing this duty, there be no 
unnecessary or wanton harm done to  persons or property." 9 Opins. At. Gen., 476. 
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able notice to quit, and remove property if any, will properly be given before 
force is resorted to." 

This duty of conservation and police is  one devolving upon the U. S. military. 
The peace officers of an adjoining town or district are not empowered, in the 
absence of the authority of U. S. statute, to enter upon a nnlitary reservation 
and arrest intruders. Such authority is believed to hare been given in but a 
single instance, that of the Act of Congress of June 4, 1888, c. 342, ivhich pro- 
vides that " whenever called upon by the proper military authorities, the City 

of San Francisco shall be permitted to send ally part of its police force to 
1370 arrest trespassers, intruders, and disorderly persons upon " the Resel-va- 

tion of the Presidio of San Francisco. 

ATTITUDE OF THE MILITARY TOWARD THE CIVIL COMMUNITY 
WHEN NOT AUTHORIZED TO BE EMPLOYED AS HERETOFORE IN- 
DICATED. Except as  and \%-hen employed and ordered under the statutes and 
authority above specified, the U. S. military are not empowered to intervene or 
act as  such on any occasion of violation of local law or civil disorder, or in the 
arrest of civil criminals. While officers or soldiers of the army mag individu- 
ally, in their capacity of citizens, use force to prevent a breach of the peace 
or the commission of a crime in their presence,?o they cannot, (except as  above,) 
legally take part, in their military capacity, in the administration of civil 
justice or law. Their attitude, therefore, toward the civil community and the 
civil authorities, a t  a period of riot or lawless disturbance should in general be 
a strictly neutral one: whatever the temptation or occasion, they should r e  
main simply passive until required by the President, through their immediate 
commanders, to act. A zealous officer is sometimes incluced, especially when 
serving on a western frontier, to intervene a t  least for the arrest of a criminal 
whom the civil authorities are apparently powerless to reach, and who, in the 
absence of any interposition on the part of the military, will probably escape 
legal puishment. Such intervention, however, will in general be unauthorized 
by law, and subject the officer and the members concerned of his command to 
actions for false arrest and i m p r i ~ o n m e n t . ~  

11. LIABILITY OF THE MLLITARY TO CIVIL SUIT OR PROSECUTION. 

GENERAL PRINCIPLES OF AMENABILITY-Subordination of mili
t a r y  t o  civil. I t  is not unfrequently enunciated a s  a general principle that 

the military authority is subordinate to the civil? This. however, is not 
1371 to be understood a s  implying that the military state as  such is not fully 

governed by its own code, or that the army, in time and on the theatre 
of war, is liable to be controlled by other than military orders. What is  chiefly 
meant by the proposition is that  officers and soldiers of the army do not become 

EoAs to the authority of the Secretary of War to grant to a civilian a revocable license 
to enter upon and occupy the soil of a military reservation, in contradistinction to  a 
usufructunry interest in the land as property, (which can be granted only by the 
authority of Congress,) the student i s  referred to the Title-Y Public Property," in the 
DIGEST, pp. 623-633, where the general subject will he found be fully illustrated. 
And see 19 .Opins. 4 t .  Gen., 628 ; Clr. No. 12, (A.A,,) 1891. 

70 Burdett v.Abbott, 4 Taunt., 449 ; Simmons 5 1097-1100. And see ante, Ch. XXV
'' Twenty-Fourth Article." 

n See DIGEST, 164. 
72 Dow v. Johnson, 100 'IT. S., 169 ; Snn Francisco Sav. Union v .  Irwin, 28 Fed., 708,(citing 

U. S. v. Lee, 106 U. S., 196 ;) Ex parte RfcRoberts, 16 Iowa, 601 ; Rawle on the Const., 
161 ; Halleck, Int. Law, 303;  6 Opins. At. Gen., 415, 417, 451 ; Tytler, 153;  Willes, C. J., 
in Frye v.  Ogle, 1 McArthur, 344;  Clode, M. I,., 144-5; O'Brien, 26-28; DIGEST, 50. 
And Compare the declarations of the  Continental Congress on this subject, in 2 Jour., 68, 
232, 572;  3 Id.. 77, 211, 243, as  cited under the " Fifty-Ninth Article," ch. XXY 
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" Cooley, Prins. of Const. Law, 123. 
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relieved of their civil obligations by assuming the military character, but, a s  
citizens or civilian inhabitants of the country, remain liable, equally with other 
clvilians, to the jurisdiction of the civil courts fo r  offen- against the local 
laws, a s  well as  for wrongs done or responsi'bilities incurred toward individu- 
als." On the other hand, the soldier is equally entitled, in a proper case, to the 
benefit of the civil law-has, as  i t  is expressed by Samuel? " a property " in the 
same. Thus the military law does not "abrogde, or derogate from" the gen- 
eral law of the land," but is in fact in harmony with it." . 

Exemption from arrest. By Elec. 1237, Rev. Sts.? enlisted men a re  expressly 
exempted from arrest on civil process, except for certain debts contracted be- 
fore enlistment. The statute law does not extend this exemption to officers." 
The general principle, however, of public policy, that  public officers shall not be 
sub-ject to such arrest when engaged in the performance of their official duties, 
extends to and protects officers of the army equally with other officials." 
But neither the statutory exemption nor principle indicated extends to arrest on 

criminal process." 
1372 Double amenability. That a military person may be amenable both 

to the military and the civil jurisdiction for the same act, is a further 
principle which has heretofore been remarked upon with reference especially 
to conduct of a criminal character. We have seen that where the acts 
constituting a military offence involve also a n  offence against the laws of the 
United States or of the State, the officer or soldier may be brought to trial both 
by a court-martial for the offence against the Articles of war and by a 
civil tribunal for the civil crime, the offences not being "same" but Ris
t inct;  the court which first assumes jurisdiction, by the arrest of the offender 
or otherwise, being the one to be permitted first to pass upon the case." I n  
the same manner a military person may be liable to a civil suit on account 
of a trespass, &c., for which he has been tried or may be triable by a court- 
martial a s  a breach of military discipline. Thus a n  officer liable to military 
trial for a n  illegal punishment or other unauthorized treatment of a soldier, 
or for the unauthorized seizure of the property of a citizen, may, either before 
or after such trial, be sued in damages for the injury or loss to the individual. 

official and  discretionary acts. I t  is also s; general principle, applicable 
to officers of the army equally with other public officers, that such officials are  
not to-be made civilly responsible for the consequences of the ordinary and 
regular discharge of their official duties." Were i t  otherwise, " no man," a s  
was observed by the court in a leading English case: "would accept office 
on these terms." I t  is a further principle, similarly applicable, that where 

"a " The soldier is still a citizen, and as  such is always amcnahle to tbe civil au
thority." State  v.  Sparks, 27 Texas, 632. The fact that  a party is an officer in the pub- 
lic service of the United States is not sufficient, a s  a ground of cornit?/ or publtc policy, 
to induce a State  court not to entertain a suit against him. Wilson v. Mackenzie, 7 
Hill, 100. 

I4Page 183. 
75 U. S. v .  Cashiel, 1 Hughes, 556. 
78 1 Bishop, C. L. 5 46. 
IIThe original of this provision was an enactment of March 16, 1802. 
1s McCarthy v. Lowthcr, 3 Kelly, 397; En parte Harlan, 39 Ala., 505 ; Moses v .  Mellett, 

3 Strobh., 210. 
'QU S. 7) Kirby, 7 Wallace, 483 ; Coson 1, Doland. 2 Dnlp, 86 

See authorities cited in last note. 
On this subject, see authorities cited under "Double Amenability," ante, vol. I ,  

ch. VIII. 
82 5 Opins. At. Gen., 759; Wilkes v. Dinsman, 7 IIoward, 89 ; Shackford v. Newing

ton, 46 N. H., 415 ; Barton v .  H'ulton. 40 Pa. St., 157 ; Fcnwick v. Glbbs, 2 Desau., 629; 
Stewart 17. Southard, 17 Ohio, 402. 

"Gidley v .  Ld. Palmerston, 2 Brod. & Bing., 286. 
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such officers are  invested with discretion a s  to  the matter of the performing of 
nn official act, they cannot be held to account. for such performance in the 
same manner as  if their function were ministerial only, but their acts, though 

mistaken, are  in general to be presumed to be authorized and legal.M 

1373 FORMS OF CIVIL AMENABILITY. The above general principles 
having been adverted to, we proceed to consider the subject of the 

amenability of military persons to civil suit or prosecution under the follow- 
ing heads-1. Amenability to the United States; 2. Amenability to other mili- 
tary persons ; 3. Amenability to civilians. 

1. AMENABILITY TO T H E  UNITED S T A T E M r i m i n a l  liability. 
This Is incurred where the party becomes chargeable-(1) either with the com- 
mission of a crime of one of the classes known a s  crimes against the operations 
of the government, crimes against justice, acts of official misconduct, &c.,= made 
punishable in Title LXX of the Revised Statutes or otherwise; (2) or with the 
commission of one of the more familiar crimes, such a s  murder, manslaughter, 
larceny, arson, &c., similarly made punishable when committed in a place over 
which the United States has exclusive jurisdiction,= or in respect to public 

property ;" (3)  or with the commission of treason. 
1374 Civil liability. As a general rule of law, all public officers are  liable 

to the United States for any pecuniary loss to the same which may be 
incurred by them in the course of the discharge of their public duties." This 
principle is  especially applied in practice to cases of disbursing officers who 
have become chargeable with deficits of public money or failure to account for 
public property entrusted to them for a public purpose. Where bonded offi
cers, they may in general be sued either with their bondsmen or separately. 

As has been noticed in treating of the Sixtieth Article of War? the laws 
enacted for the safe-keeping and proper disposition of the public moneys a re  
especially strict and specific, making officers personally liable for amounts lost 
in their charge, and constituting their acts legal embezzlement when perhaps 
the loss may have resulted from no fault of their own but from some incident, 
(such as the failure of a bank in which their funds had been regularly de- 

See Kendall v. Stokes, 3 Howard, 97 ; Wilkes v. Dinsman, 7 Id., 89 ; Allen v. Blunt, 
3 Story, 742; Durand v. Hollins, 4 Blatch., 451 ; Druecker v. Salomon, 21 Wis., 621. 

Compare here the cases in  which it has been held by the  Supreme Court tha t  public 
ofacers cannot be required, through a writ of mandamus or  injunction, to perform acts  
a s  to the doing or  not doing of which they are  invested with a n  official d i s c r e t i o n i .  e. 
acts which are  not purely ministerial. Marbury a. Madison, 1 Cranch, 137; U. S. v. 
Seaman, 17 Howard, 230; U. S. v. Guthrie, Id., 284; Gaines v. Thompson, 7 Wallace, 
347 ; The Secretary v. McGarrahan, 9 Wallace, 298 ; Litchfield a. The Register & Receiver, 
Id., 575; Marque5 v. Frisbie, 101 U. S., 473. And see EP parte Reeside, Brunner, 571; 
U. S., ex rel. Warden v. Chandler, 2 Mackey, 527; U. S. v. Whitney, 5 Id., 370; U. S. v. 
Bayard. Id.. 428. 

Such a s  counterfeiting, perjury, extortion, accepting bribes, kc. 
"As by Secs. 5339, 5341, 5345, 5346, 5348, 5356, 5385, Rev. Sts. See, a s  leading 

cases of this class of crimes, U. S. v .  Carr, 1Woods, 484, a case of the killing by a sol
dier of another soldier at Fort  Pulaski, in 1872; U. S. v .  Travers, 2 Wheeler, Cr. C.. 
490,a case of a killing of one marine by another a t  the Charlestown Navy Yard, in 1814; 
U. S. v .  Cornell, 2 Mason, 91,a case of the killing by a soldier of another soldier a t  Fort 
Wolcott, Newport, in 1810; also U. S. v. Clark, 31 Fed., 710, and U. S.v. King, 34 Fed., 
302, similar cases a t  Fort  Wayne and For t  Hamilton, respectively-all considered, a s  to 
the matter of their Justiflcation and defence, in vol. I, ch. XVII, "Requirements of Mili- 
tary Discipline." And see the similar case of Kelly v. U.+S., 27 Fed., 616; State v. Kelly. 
76 Me., 331. 

87 See Secs. 5439, 5456, 5488, 5490, 5491, 5492, 5495, 5496, Rev. Sts., and Act of March 
3, 1875, making punishable embezzlement, larceny, &c., of public funds or other property. 

Cooley, Prins. of Const. Law, 123. 
 
'0 Ante, Ch. XXV. 
 
Do See Ch. Six of Title LXX. Rev. Sts. 
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often-cited English case of Frye v. Ogle,-a suit by a naval officer against the 
president of a naval court-martial by which he had been tried,-the plaintiff 
recovered f1,000 damages, the court being adjudged to have exceeded and 
abused its authority in a most arbitrary manner.luO In  the later case, however, 
of Mann v. Owen,' in which an officer of the British army sued the president of 
a court-martial, (which had sentenced him to be dismissed,) on the ground that 
it  had no jurisdiction,-having tried him, under the Article corresponding to 
our present Art. 62, for an act which he claimed was not within the purview of 
such Article,'-the civil court held otherwise and gave judgment for the de- 
fendant. In the case of Jekyll v. Moore,' the officer who preferred the charges 
sued the president of the court-martial by which they were tried, the ground 
of action being that the court, in " fully and honorably " acquitting the accused, 
had reflected upon the charges as  " malicious." But this was held by the civil 
court to be not an abuse of power on the part of the court-martial, but an exer- 
cise of an authority sanctioned by military law, and the action was not sus
tained. In the further English case of Home v. Bentinck: it  was held that an 
alleged injurious statement in the opinion of a court of inquiry furnished no 
ground for an action of libel, by the officer claiming to be injured, against the 
president of the court; the opinion, rendered as it  was to the proper military 
superior, being a privileged communication. 

In this country, the principle of the liability to damages of the members of 
a court-martial acting without jurisdiction was recognized in a few early 

1377 cases.' In the later and more important case of Milligan v. Hovey a 

and others where the action was brought by a civilian who had been 
sentenced to death against the members of the military comnlission which tried 
him, (and the officers who caused his arrest, kc.,) judgment was given for the 
plaintiff on the ground that the proceedings of the comnlission had previously 
been held void for want of jurisdiction by the U. S. Supreme Court." In view, 
however, of the fact that the defendants had acted in good faith under the 
orders of the President and that their proceedings had been approved by him, 
(evidence of which was admitted in mitigation of damages,) the actual dam- 
ages awarded by the jury were merely nominal. 

I t  has been noticed by Griffithss that the fact that the court, in taking the 
action ~vhich has giren rise to the suit, consulted and proceeded upon the opin- 
ion of its judge advocate, cannot affect the question of its legal liability. This 
is true; the fact, however, is  one which a court would be entitled to have con- 
sidered as  showing good faith, upon the question of the qua.ntum of damages. 

For  executing a n  illegal sentance of a mil i tary court. That a n  oficer 
who executes the sentence of a military tribunal which was without jurisdic- 
tion, or whose proceedings or judgment were otherwise illegal so that the sen- 
tence is invalidated, is a trespasser, and liable to an action for damages on the 

'WMcArthur, 229, 344; Tulloch, 92; Franklyn, 26. I n  Moore v. Bastard, 4 Taunt., 
70, t he  officer recovered 8300 in a sui t  against the  president of his court-martial for a n  
illegal and arbi t rary assumption of authority. [At  the  date of th is  case and t h a t  of 
Frye v. Ogle, courts-martial or their presidents exercised some of the powers now exer
cised by commanding officers.] 

' 9  Barn. & Cres., 595. 
2 See the  reference to  this  case under the  " Sixty-Second Article " in  Ch. XXV. 
8 BOS. 8.1 Pull., (N. R.) 341. 
4 2 Brod. & Bing., 130. 
6 See Shoemaker v.  Nesbit, 2 Rawle, 201;Duffield v. Smith, 3 S. & R.,590. 
3 Bissell, 13. 

7 I n  Ex povte iVIilligan, 4 Wallace, 2. 
8 Page 42. And see O'Brien, 222, 223. 

616156 0 - 44 - 56 



MILITARE LAW A3 

Malice may sometimes be inferable f 
cases, however, of this class in which t h  
conbement  for an unreasonable period 
ment was given for defendant where i t  a: 
or oppressive; "-as where the defendan 
court;  l7 or where the delay was cause! 
exigency of the service.'' So, the defend 
of two months to discharge a prisoner, 
casioned by the failure of a superior to tr 
In other cases, however, where malice cb 
damages for an unreasonably protracted 
ford v. Hun," where the plaintiff, when 1 

only a reprimand, he recovered f300 d 
case of aggravated treatment under a 
specially evil animus, the plaintiff was ti 

As to the act of preferring fabe and 
malicious prosecution,-this, in Cobbett's 

cause of action.' But charges ag 
1380 superior, not maliciously and caus 

charge of an official duty, are  priz  
prefer~ing officer cannot be held legally ar 
be not finally sustained. I t  is not enoug 
be wilfully untrue." 

So, a complaint against a n  officer, ad 
the purpose bf obtaining proper redress fc 
for a civil action. Thus where a credit 
cation to the Secretary of War, with the 
requiring the officer to pay his just debt 
to the officer, not however for the purpc 
reparation, such complaint was held to be 
cation." 

So of any oflcial report made by an i 
the acts of a third are  injuriously refleci 
in good faith and in the execution of a 
munication and one upon which an actio 
the other hand, in  a caseZB where a st;  

l7Keighly v. Bell, 4 Fost. & Fin., 763. 
Is Lieut. Blake's Case, 2 M. & S., 428. 
lo See Warden v.  Bailey, 4 M. & S., 400. T 

does not establish tha t  the prosecution was wi 
2 C. & P., 148. 
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ZB Harwood v, Green, 3 C. $ P., 141-660 d a  
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part of the person sentenced, has  been asserted by the courts in several cases. 
Suits of this kind, however, have been rare. To  render the officer liable it  is 
not indeed necessary that  he should have acted with any personal animus 
against the accused. But  in the  absence of such animus, and where it appears 
that the defendant, though acting illegally, simply discharged what he believed 
to be an official duty, " vindictive" damages will not be awarded." 

For  wrongs and injur ies  in 'eneral. Actions have not unfrequently 
1378 been instituted, (more frequently, however, in England than in this 

country,) by officers or soldiers against superior officers for wrongs al- 
leged to have been done them by such acts as--unauthorized arrest and im- 
prisonment, malicious prosecution before a military court, preferring of false 
charges, libel in an official report, and illegal punishment or unjustifiable viol- 
ence. 

In  cases of alleged unauthorized arrest and confinement, the civil courts have 
in general refused to afford relief except where the act was absolutely illegal,= 
or where absence of probable cause, (in making the arrest, initiating the pro- 
ceeding, &c.,) and the existence of malice, on the part of the defendant, have 
been established by the evidence." Where the plaintiff has  failed to show 
these elements, the case has been regarded a s  one of purely military right or 
liability, which could properly be disposed of only by a court-martial, and the 
civil action has not been sustained. As remarked by the  court in Dawkins v. 
Ld. Rokeby,= ''cases involving questions of military discipline and military 
duty alone a r e  cognizable only by a military tribunal, and not by a court of 
law." Or, a s  i t  is more briefly expressed in another report of the same case," 
&'military matters between military men a re  for military tribunals to deter- 
mine." Civil courts indeed have always evinced a disinclination to enter upon 

controversies of this nature." 
1379 In  cases of this class arising in time of war stricter proof of absence 

of probable cause or malice will in general be required than in cases oc- 
curring in time of peace." 

DWise v. Withers, 3 Cranch, 331;Dynes v. Hoover, 20 Howard, 65;Fisher v.  McGirr, 
1 Gray, 45; Bell v. Tooley, 11 Ire., 605; White v. McBride, 4 Bibb, 62; Hutton V. 
Blaine, 2 S. & R., 78. 

10 See Milligan v. Hovey, 3 Bissell, 13. 
fi As a n  instance of a n  offlcer without merits recovering damages because of a n  illegal- 

ity in  the mere form of h i s  imprisonment, see Lieut. Allen's Cases. Simmons % 752, 
780. The fact, however, tha t  he was without merits, having been duly convicted of 
crime, was held materlally to  affect his claim'to damages. Id. 

12 Sutton v. Johnstone, 1 Term, 493; Freer v.  Marshall, 4 Fost. & Fin., 485 ;Keighly v. 
Bell, Id., 763 ; Dawkins v.  Ld. Rokeby, Id., 806; Boughton v. Jackson, 18 Q. B., 378; 
Lieut. Blake's Case, 2 M. & S., 428. The most essential point to establish is the absence 
of probably cause, since from this the element of malice may generally be implied. Sutton 
v. 	Johnstone. 

18 8 JAW Rep. 271. 
144 Fost. & Fin., 837. And to  a similar effect, see Keighly v. Bell, Id., 736; Freer v. 

Marshall, Id., 485; In  the matter of Poe, 6 B. & Ad., 681; In re M'ansergh, 1 B. & S., 
400;Dawkins v. Paulet, 5 L. R., 94. 

16" I cannot help observing upon the extreme impropriety of this court, a civil court, 
unacquainted with military matters, coming to a conclusion upon matters which military 
men know best." Willes J. in  Dawkins v.  Rokeby. And see other caaea cited in  last 
note;  also Tyler v.  Pomeroy, 8 Allen, 484. I n  the  recent case of Holbrow v.  Cotton, 9 
Quebec L. R., 105, (an action of slander brought by a militia soldier agalnst his com
manding offlcer for charging him with stealing an article of military property,) the 
court say:  "All matters of complaint of a purely military character a re  to  be confined 
to the military authorities. Military discigline and military duty are  cognizable only 
by a military tribunal, and not by a court of law." 

loWarden v.  Bailey, 4 Taunt., 66 ; Sutton u. Johnstone, 1 Term, 493. And see Tyler v.  
Pomeroy, 8 Allen, 484. 
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Malice may sometimes be inferable frqm a protracted arrest. In  certain 
cases, however, of this class in which the ground of action was a n  arrest and 
confinement for an unreasmble  period (several months) without trial, judg- 
ment was given for defendapt where i t  appeared that  the act was not "wanton 
or oppressive; "-as where the defendant had himself no power to convene a 
court;  l7 or where the delay was caused by the absence of witnesses or a n  
exigency of the service." So, the defendant was held not liable where a delay 
of two months to discharge a prisoner, after he had been acquitted, was oc- 
casioned by the failure of a superior to take final action upon the proceeding^.^ 
In  other cases, however, where malice clearly appeared, the plaintiff recovered 
damages for an unreasonably protracted arrest without trial. Thus in Hanna- 
ford v. Hun? where the plaintiff, when finally tried by court-martial, received 
only a reprimand, he recovered f300 damages. In  Wall .u. Macnamaraf a 
case of aggravated treatment under a protracted confinement, indicating a 
specially evil animus, the plaintiff was awarded f1,OOO. 

As to the act of preferring false and malicious charges, or engaging in a 
malicious prosecution,-this, in Cobbett's case, was held to constitute a valid 

cause of action.= But charges against a n  officer or soldier, made to a 
1380 superior, not maliciously and causelessly but in good faith and the dis- 

charge of an official duty, are  privileged communications, for which the 
preferring officer cannot be held legally amenable though the charges themselves 
be not finally sustained. I t  is not enough that they a re  not t rue;  they must 
be wilfully untrue.2a 

So, a complaint against a n  officer, addressed to a competent superior, for 
the purpose bf obtaining proper redress for a wrong done, constitutes no ground 
for a civil action. Thus where a creditor of an army officer made an appli- 
cation to the Secretary Df War, with the view of enlisting his influence toward 
requiring the officer to pay his just debts, and stated therein facts derogatoly 
to the officer, not however for the purpose of slandering him but of securing 
reparation, such complaint was held to be, not a libel, but a privileged communi- 
cation." 

So of any oflckal report made by a n  inferior to a superior oacer, in which 
the acts of a third are injuriously reflected upon :-such a report, when made 
in good faith and in the execution of a duty, is held to be a privileged com
munication and one upon which an action for damages cannot be based." On 
the other hand, in  a caseZB where a statement in regard to the misconduct 

17Keighly v. Bell, 4 Fost. & Fin., 763. 
' 8  Lieut. Blake's Case, 2 M. & S., 428. 

See Warden v.  Bailey, 4 M. & S., 400. The mere fact that  the party was acquitted 
does not establish tha t  the prosecution was without probable cause. 
"2 C. & P., 148. 
1 Term, 536. And see Swinton v. Molloy, Id. 
Proceedings upon charges by Wm. Cobbett against Capt. Powell and other ofecera 

of the 54th Foot-Opinion of Law OfEcers, London, 1809. 
laDickson u. Earl  of Wilton, 1 Fost. & Fin., 419; Dickson v. Combermere, 3 Id., 

527 ; Keighly v. Bell, 4 Id., 763 ; Mitchell v. Kerr, Rowe, 537. And see G. C. M. 0. 
19 of 1886. 

%Fairman v. Ives, 5 Barn. & Ald., 642;Rex a. Bayley, Bac. Abr., " Libel," A., 2. 
"Dawkins v. Ld. Paulet, 9 B. & S., 768, 5 Q. B., 94. And see Home v. Ld. Bentinck, 

2 Brod. & Bing., 130;Oliver v. Ld. Bentinck, 3 Taunt., 456;Beatson u. Skene, 5 Hurl. $ 
Norm., 837; Gardner v. Anderson, 22 Int. Rev. Rec., 41; 11 Opins. At. Gen., 142; 15 
Id., 378; 415. It i s  scarcely necessary to add that, a s  held in the English cases, all 
evidence given before a court-martial or court of inquiry i s  "absolutely privileged." 
Dawkins v. Ld. Rokeby, 8 Q. B., 55; Same v. Prince Edward of Saxe Weirnar, 1 Q. B. 
D.,499. 

Z6 Harwood v. Green, 8 C. & P., 141-$50 damages awarded 



MILITARY LAW AX 

ings.= In  a case of another naval officer 
nary authority in assaulting and imprisc 
of trespass was held to be maintainable i~ 

But, a s  heretofore indicated, civil courl 
of questions, which, except in a clear ca 
the province of the military authorities a 

Cause of action resulting from neglij 
duty, an officer or soldier, unintentiona' 
considerable injury to another officer or 
has his action for damages against the 1 
a civilian. Thus where a soldier, on slti 
his musket as  to wound another soldier, k 
a suit instituted on account of the injury 

3. AMENABILITY TO SUITS BY C 
excess of authority. I t  is a ger 

1383 not legally liable for unauthorized 
officers (or soldiers) to or against 

gaged in the discharge of their official d 
therefore who is personally amenable whc 
and thus commits a wrongful act to the ir 
of an intent to violate law cannot affect tl 
be material to the question of the qwant 
have been especially disposed to indemni 
The often-cited English cases of Mostyn z 
Cdpt Gambier's and Admiral Palliser's 
military or naval commanders were he1 
personal injury or the seizure of private 

of authority was apparently- the rer 
1384 posed duty." The later cases of Cc 

LUHere may be noted the case of Freer v. 
a private sued his regimental commander for r 
regiment. I t  was adjudged tha t  he could not 
mander had by law the power to discharge at 
ground for the action taken, so tha t  malice o 

%Wilson v .  Mackenzie, 7 Bill, 95. 
a0 Weaver v. Ward, Hobart, 134. 
87 Carpenter v. U. S., 45 Fed., 341; Gibbons 

106 U. S., 196 ; In re dyers, 123 U. S., 501-2 ; 
Maxwell Laud Grant Co., 21 Fed., 19. 

This principle has recently, (1891,) been a 
a suit brought by a patentee against a n  office1 
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had 61000 damages awarded against him for 
the  buildings of certain sutlers who sold l iquo~ 
sentatives, however, of Admiral Boscawen, un 

884 M I L I T ~ YLAW AND PRECEDENTS. 

and illcapacity of a master of a transport ship was made by a n  officer of 
the navy, not by a report addressed to the Government, but by an informal and 
unofficial publication, this mode of communication was held not privileged, but 
ground for an action for libel. In the leading American case of Maurice v. 
Worden, where the Superintendent of the Naval Academy was sued for an 

alleged libel in officially reporting to the Navy Department the gross mis- 
1381 conduct of a subordinate, and judgment was given for the defendant, 

i t  was held by the Supreme Court of Maryland," that such a communica- 
tion was "privileged to the extent that the occasion of making i t  rebuts the 
presumption of malice, and throws upon the plaintiff the o~i,ua of proving that  
it  was not made from duty but from actual malice, and without reasonable and 
probable cause." 

I l legal  punishment or unjustifiable violence. An action will not lie against 
an officer for an exercise, upon a subordinate, of discipline severe in itself, pro- 
vided it  be sanctioned by military usage; otherwise where the severity is  not 
thus sanctioned. Thus a naval commander was held not liable to damages for 
ordering a midshipman to the mast-head, this being a disciplinary punishment 
justified by the usage of the service.'" 

I n  several English cases, however, heavy damages have been awarded for 
illegal or excessive flogging inflicted upon inferiors by the command of superior- 
officers.= In Barwis v. K e p ~ e l , ~ 'where a regimental con~~nander  disapproved 
the sentence adjudged by a court-martial upon a sergeant as  not being in his 
opinion sufficiently severe, and thereupon imposed a more severe one of his 
own, i t  was held that  from such illegal act malice was to be presumed, which 
would have rendered the defendant liable in damages, except tha t  for another 
reason the court was without jurisdiction of the offence. In the most marked 
English case of this class, that of Joseph Wall, comn?andant of the garrison 
and governor of Goree, in Africa, this official, for causing the death of a ser
geant by inflicting upon him sumn~arily without trial, and without reasonable 
cause, eight hundred lashes, was, tuenty years afterwards, brought to trial 

in England, sentenced to death and e ~ e c n t e d . ~ ~  
1382 In the American service, while officers of the army have not unfre- 

quently been brought to trial bu court-martial for inflicting illegal punish- 
ment, or using unnecessary violence toward inferiors? the instances of civil 
suits, as  well as  criminal proceedings, based upon such causes of action have 
been rare. In  the leading case of Dinsman v. Willres," in which an officer of 
the navy was sued by a marine upon whom he had imposed a corporal punish- 
ment, it was held by the Supreme Court that  where in such a case the officer, 
( a s  the defendant in this case was found to have done,) acts within his dis- 
cretionary powers and without malice, he is not amenable to civil proceed- 

54 Md., 257. 
Leonard v. Shields, 1 McArthur, 159. 
See the cases of Col. Bailey. Capt. Tonyn, and the officers of the Devon militia 

cited i n  the report of Warden V. Bailey, 4 Taunt., 70. See also Grant v .  Shard, 4 Taunt., 
64, where a superior, for striking an inferior officer and calling him a " stupid person " 
hecause he had CailrA to communicatc an order as directed, was adjudged to pay £20 
to tbe inferior. 
302 Wilson, 314. 
3128 Howell, S. T., 51. Compare the case cited by Samuel (p. 272), of Major Ifc-

Krnzie, convicted by a criminal court of homicide in causing a mutineer to be "blown 
from a gun." 

31 Sce Vol. I, Chapter XX, p. 678-" Disciplinary Punishments." 
as 7 Howard, 89 ; 12 Id.. 390. 
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!re a regimental conl~nander disapproved 
*tial upon a sergeant as  not being in his 
upon imposed a more severe one of his 
a1 act malice was to be presumed, which 
able in damages, except tha t  for another 
,tion of the offence. In  the most marked 
~ s e p h  Wall, comnlandant of the garrison 
s official, for causing the death of a ser- 
ily without trial, and without reasonable 
.enty years afterwards, brought to trial 
and executed." 
ile officers of the army have not unfre- 
court-martial for inflicting illegal punish- 
toward inferiors? the instances of civil 
;, based upon such causes of action have 
nsman v. Willres," in which an officer of 
whom he had imposed a corporal punish- 
urt that where in such a case the officer, 
ound to have done,) acts within his dis- 
:e, he is not amenable to civil proceed- 

Ponyn, and the officers o f  the Devon militia 
Pannt., 70. See also Grant v .  Shard, 4 Taunt., 
.ior officer and calling him a " stupid person" 

order as  directed, was adjudged to pay £20 

:ase cited by Samuel (p. 272), of Major Mc- 
homicide in  causing a mutineer to  be "blown 

:iplinary Punishmenta." 
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ings.% In  a case of another naval officer alleged to have exceeded his discipli- 
nary authority in assaulting and imprisoning a subordinate at sea, an action 
of trespass was held to be maintainable in  a State Court." 

But, a s  heretofore indicated, civil courts are  reluctant to entertain this clasg 
of questions, which, except in a clear case of legal liability, belong rather to 
the province of the military authorities and tribunal. 

Cause of action resulting from negligence. Where, in the performance of 
duty, an officer or soldier, unintentionally but through negligence, does any 
considerable injury to another officer or soldier, or to his property, the latter 
has his action for damages against the former in the same manner as  would 
a civilian. Thus where a soldier, on slrirmisll drill, so negligently discharged 
his musket a s  to wound another soldier, he was adjudged liable for damages in 
a suit instituted on account of the injury.SB 

3.	AMENABILITY TO SUITS BY CIVILIANS-Liability for abuse or 
excess of authority. I t  is a general principle that the Government is  

1383 not legally liable for unauthorized wrongs or injurious acts done by its 
officers (or soldiers) to or against civilians, though occurring while en- 

gaged in the discharge of their official duties.= I t  is the officer (or soldier) 
therefore who is personally amenable where he exceeds or abuses his authority, 
and thus commits a wrongful act to the injury of a civilian." And the absence 
of an intent to violate law cannot affect the question of liability, though it  may 
be material to the question of the quantum of damages. The English courts 
have been especially disposed to indemnify the citizen in this class of cases. 
The often-cited English cases of Mostyn v. Fabrigas and Coinyn v. Sabine, and 
Capt. Gambier's and Admiral Palliser's cases, were early instances in which 
military or naval commanders were held liable in damages to civilians for 
personal injury or the seizure of private property, although the transcending 

of authority was apparently-the result of zeal in the discharge of a sup
1384 posed duty." The later cases of Cooke v. Maxwel1,"o and Glynn v. Hous

%Here  may be noted the case of Freer v. Marshall, 4 Fost. & Fin., 485, in which 
a private sued his regimental commander for maliciously causing his discharge from the  
regiment. I t  was adjudged tha t  he could not maintain his suit, inasmuch as  the com
mander had by law the power to discharge a t  discretion, and had here also reasonable 
ground for the action taken, so tha t  malice on his part could not he presumed. 

~6 Wilson v .  Mackenzie, 7 Bill, 95. 
as Weaver v. Ward, Hobart, 134. 

Carpenter v .  U. S., 45 Fed., 341'; Gibbons v .  U. S., 8 Wallace, 269;  U. 9. v.  Lee; 
106 U. S., 1 9 6 ;  In  re  Ayers, 123 U. S., 501-2; 19 Opins. At. Gen., 24. And see U. S. v. 
Maxwell Land Grant Co., 21 Fed., 19. 

This principle has recently, (1891,) been affirmed in Head v. Porter, 48 Fed., 481, 
a suit brought by a patentee against a n  officer in  charge a t  the Springfield Armory for 
infringement of his patent in the manufacture of breech-loading fire-arms. The defend- 
ant 's plea tha t  " all his acts in  relation thereto were done under the orders of the 
Secretary of War and his superior officers, he having acted only as  the agent of the 
government and under i ts  authority," and tha t  i t  was the United States and not he 
tha t  should be held liable, was overruled by the court. 

" "For  a maIicious exercise by a military officer of lawful authority, or for  acts  of 
a military officer, (or court,) in excess of authority, though done in good faith, toward 
those in the military service, and a fortiori toward those who a re  not, where the civil 
laws are  in  full force, the person injured" may "obtain redress in the ordinary way 
against the wrongdoer." Tyler u. Pomeroy, 8 Allen, 485. 

"Cowper, 161-181. Mostyn and Sabine were military governors of Monorca and 
Gibraltar. The former was adjudged to pay £3000 to  a native Minorquin whom 
he had imprisoned without due cause and banished from the island; the latter $500 
for executing a n  illegal sentence of Bogging against a civil employee. Capt. Gambier 
had $1000 damages awarded against him for exceeding his authority in pulling down 
the  buildings of certain sutlers who sold liquor to tine navy i n  Nova Scotia. The repre- 
sentatives, however, of Admiral Boscawen, under whose orders he acted, assumed the 
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justified though he commit error.'' But 
illegal, how far, if a t  all, can i t  serve I 
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protect no one concerned in the performar 
causes its execution, and the inferior w h ~  
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grieved," That the illegal order may hav 
of the government-may have been in fa 
Commander-in-chief-cannot render i t  of 
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the superior, if sued, will, a s  the pr inci~ 
countability" and made liable for all  suc 
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of such orders." A superior, ha 
1387 for the personal negligence of a si 

M D ~ p a n  v .  Olney, 1 Curtis, 306; Wilkes 
Butler, 54 Barb., 490; Ruan v .  Perry, 3 Caines 

4s See DIGEST, 28-" The Twenty-First Artic 
See Riggs v.  State, 3 Cold., 85 ; Trammell 2 

Id., 337. These indeed were cases occurring i. 
inferior to obey is more imperative than in pea 
" McCall v. McDowell, Deady, 233 ; Withersp 

v. Greiner, 4 Philad., 396. 
62 Harmony u. Mitchell, 1 Blatchford, 356; 

Sheridan, 1 Dillon, 351 ; Bates v. Clark, 95 1 
Com. v.  Blodgett, 12 Met., 56; U. S. v.  Grein 
21 Ind., 4 ; Griffln v.  Wilcox, 27 Id., 391 ; Sl 
Davis, 72 No. Ca., 218 ; Stanley v .  Schwalby, 8: 
ing without sufficient cause, ( as  for direspc 
another, resulting in the death of the latter 
both In the offlcer and the soldier." U. S. v. C. 

"Little v .  Barreme, 2 Cranch, 179 ; U. S. 
Bevins, 1 Bush, 460; Richardson u. Crandall, 
391 ; Cooley, Prins. Const. Law, 119, 157. An 
"-a" 
Y I I I U .  

MState v. Sparks, 27 Texas, 632. I t  may I 
Thus where a soldier fires and takes life in  obc 
is not reduced to manslaughter, but is murder 

"Trammel1 v. Bassett, 24 Ark., 499 ; State 
m l l a  v. Smith, 6 Gray, 122 ; Taylor v.  Jenl 
"See Regina v. Hutchinson, 9 Cox, 555; 

homlcide caused by negligence on the part  of e 
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tonsu were of a similar character. An early and leading American case of 
the same class is that of Smith v.  Shaw,* in which a militany commander, 
who had caused to be arrested and held for trial by court-martial a civilian 
who was not in  fact subject to the military jurisdiction, was adjudged to be 
amenable to damages for the tort. Here a re  also to  be classed the suits insti- 
tuted against military commanders, provost marshals, or other officers who 
during the late war made arrests with a view to trial by military commission. 
or executed the sentences of such commissions, in cases of persons held not to  
be subject to the jurisdiction of these tribunals." A more recent case of dam- 
ages awarded amgainst an officer of our army who had acted in entire good faith 
though illegally, is that  of Batee v. Clark,u in  which a captain of infantry was 
adjudged a trespasser for seizing liquor in a region supposed by him to be 
Indian country which was not so in fact. I n  a further case,-Waters v. Camp
bell,*-hercstofore remarked upon, damages were recovered by a civilian against 
a captain of the army, who, when acting in good faith in the line of duty, had 
held the plaintiff in arrest for a longer period than was authorized by the exist- 
ing statute law. 

In  general, in  the absence of statutory authority, a commanding officer 
1385 would not be authorized in confining, temporarily and for safe keeping, 

a civilian offender in the guard house a t  a military post. But where 
the offence was clear, and no appreciable injury was done the party, he would 
recover no more than nominal damages, if any." 

Liability fo r  acts  i n  suppressing riots. Inasmuch as  such acts would in 
general give rise rather to criminal than to civil proceedings, this liability will 
be considered under the Title of-"Amenability to Criminal Prosecution in 
State Courts," post. 

Liability of inferior when  act ing under order-Relative amenability of 
superior and inferior. The material question has not unfrequently been raised 
as  to  how f a r  an inferior officer or soldier, sued or prosecuted on account of an 
act done by him in his military capacity, may justify under an order given 
him by a military superior. Of course where the authority of the superior 
is  complete it shields all  who duly act under him." An inferior in duly execut- 
ing a valid authority or order is protected much a s  is a sheriff by his precept, 
anc? if he proceeds upon probable cause and without malice, will in  general be 

defence of the suit and paid the damages adjudged. The cause of action against Admiral 
Palliser was the unauthorized destroying of Ushing boats on the coast of Labrador. 
With these cases see Rutherland v. Murray, 1 Term, 638, in  which a colonial judge of 
Minorca recovered £5000 damages against the military governor for improperly suspend- 
Ing him from offlce. I n  Swinton v. Molloy, where the captain of a ship unadvisedly 
Imprisoned the  purser three days "without injury and  then released him," he was held 
liable by Lord Mansfield for his " incautious though upright conduct." 1 Term, R., 537. 
. * I n  this case the plaintiff, an American, recovered £1000 damages from Colonel 
3laxwel1, Governor of Sierra Leone, who had seized his factory on the Congo, upon 
suspicion of i t s  being used in the slave trade. Stocqueler, Hist. Brit. Army, 190. 

412 Man. & Gr., 337. This was a n  action against the military governor of Gibraltar 
for a false arrest and imprisonment imposed upon a civilian who had been mistaken 
?or another person. Damages £50. 
a 12 Johns.. 267. 
"See Skeen v. Monkheimer, 21 Ind., 1; Gritan 9. Wilcox, 27 Id., 391; Johnson v. 

Tones, 44 Ills., 142; In re Kemp, 16 Wis., 359 ; Milligan v. Hovey, 3 Bissel, 13. And 
:ee Bean v. Beckwith, 18 Wallace, 610,a case of a provost marshal who made a n  arrest 
n Vermont without adequate authority. 
"95 C. S., 204. . 

Sawyer, 22. 
 
MSee Thompson v. The Stacey Clarke, 64 Fed., 634. 
 
a Teagarden v. Graham, 31 Ind., 422. 
 

'5 
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justified though he commit error.'' But where the order of the superior is 
illegal. how far,  if nt all, can i t  serve a s  a defence to the subordinate who, 
ignoraut of its illegality, executes i t  in good faith? At military law, indeed, 
the inferior, bound a s  he is a t  his peril to obey all orders not palpably illegal upon 
their face, may, if brought to trial for an act committed in obedience to a n  
order, apparently legal but illegal in fact, plead in defence his obligation to 
obey, and such defence will in general be accepted a s  a sufficient answer to the 
charge." In  some civil cases a similar view has been taken; the order of the 
superior when apparantly regular and valid being held to protect the inferior 

because he was bound to obey it.w In  some other civil cases the inferior 
1386 is considered to be justified on the ground that he is, under the cir- 

cumstances, acting under duress or a quasi compulsion, much as  a wife 
is  supposed to act by the compulsion of her husband.' But in the great 
majority of the adjudications i t  has been held that an order which is in fact 
illegal-which commands the doing of a n  act which is unlawful or legally un- 
authorized-an, however regular, proper, or just i t  may appear on i ts  face, 
protect no one concerned in the performance ; that  the superior who gives i t  and 
causes its execution, and the inferior who actually executes i t  a s  ordered, will 
both, o r  either, be liable in damages a s  for a trespass to any person ag
grieved,* That the illegal order may have proceded from the highest authority 
of the government-may have been in fact given directly by the President a s  
Commander-in-chieY---cannot render it of any greater efficacy in protecting the 
subordinate who acts upon 

I n  this class of cases, however, the inferior, if he has acted in good faith, will 
ordinarily be charged with but slight or normal damages." On the other hand 
the superior, if sued, will, a s  the principal offender, be held to a stricter ac
countability" and made liable for all such acts of the inferior or inferiors of 
the command, by whom liis orders were executed, a s  were within the scope 

of such orders.= A superior, however, cannot be made responsible 
1387 for the personal negligence of a subordinate in executing a n  order," or 

'Despan v .  Olney, 1 Curtis, 306; Wilkes v .  Dinsman, 7 Howard, 89; Hawley v. 
Butler, 54 Barb., 490; Ruan v.  Perry, 3 Caines, 120. 

48 See DIGEST, 28-" The Twenty-First Article." 
See Riggs v .  State, 3 Cold., 85 ; Trammell v.  Bassett, 24 Ark., 499: Taylor v.  Jenkins, 

Id., 337. These indeed were cases occurring in time of war, when the obligation of the 
inferior to  obey is more imperative than in peace. See Bates v .  Clark, 95 U. S., 204. 

mMcCall v. McDowell, Deady, 233 ;Witherspoon v. Woody, 5 Cold., 149. But see U. S. 
v. Greiner, 4 Philad., 396. 

Harmony v. Mitchell, 1 Blatchford, 356 ; Clay v .  U. S. Devereux, 25 ; Holmes .v. 
Sheridan, 1 Dillon, 351 ; Bates v. Clark, 95 U. S., 204 ; U. S. v.  Carr, 1 Woods, 480; 
Com. v. Blodgett, 12 Met., 56;  U. S. v .  Greiner, 4 Philad., 396; Skeen v.  Monkheimer, 
21 Ind., 4 ; Griffin v.  Wilcox, 27 Id., 391 ; State v.  Sparks, 27 Texas, 632 ; Koonce v. 
Davis, 72 No. Ca., 218 ; Stanley v.  Schwalby, 85 Texas, 348. So, a t  criminal law, a shoot
ing without sufficient cause, (as  for direspectful words merely,) by one soldier of 
another, resulting in the death of the latter, a t  the order of an omcer, is "murder 
both In the omcer and the soldier." U. S. v. Carr, 1 Woods, 480. 

"Little v .  Barreme, 2 Cranch, 179; U. S. v .  Buchanan, 8 Howard, 105; l i f o r t  a. 
Bevins, 1 Bush, 460 ; Richardson v .  Crandall, 47 Barb., 335 ; Griffin v. Wilcox, 27 Ind., 
391; Cooley, Prins. Const. Law, 119, 157. And see Head v.  Porter, 48 Fed., 481, cited 
aate. 

M State  v.  Sparks, 27 Texas, 632. It may be otherwise, however, in a criminal case. 
Thus where a soldier fires and takes life in  obedience to  an unlawful order, the homicide 
is not reduced to manslaughter, but i s  murder. U. S. v. Carr, 1 Woods, 480. 

"Trammel1 v. Bassett, 24 Ark., 499 ; State v. Sparks, 27 Texas, 617. 
mEla v. Smith, 6 Gray, 122; Taylor v. Jenkins, 24 Ark., 337. 
MSee Regina v. Hutchinson, 9 Cox, 555; State  v.  Sutton, 10 R. I., 159--cases of 

homicide caused by negligence an the part  of subordinates in  executing orders. 
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unless the plaintiff consented to a reduc 
thereupon did. 

The relative proportion of damages pro 
Issued an order, (held to be illegal or un: 
cuted it, are sued together, has been indic 

Liability for  injur ies  i n  t ime of ma1 
the exercise of a belligerent right, 

1389 to account in a civil proceeding." 
to a suit for the seizure or destruct 

or in the course df the performance of 
property of individual citizens." So i t  1 
liable to prosecution for shooting and ki 
whacker" or guerilla, in the late war, 
ever, of war will not,-as heretofore iildi 
trespasses upon the persons or propert: 
sanctioned by the laws or usages of war 
irresponsible unauthorized parties:' F'o 
soldier inay be made liable in damages. 
greater discretion is conceded to conlmar 
ing orders.76 Obliged as  they Ere to act 1 
not be fair to hold them to the same stri, 

for acts in disregard of private rig 
1890 Liability on public contracts. 

of the army on a contract duly mat 
official and representative capacity.77 He 
contract, but the United States only, ant 
United States alone; a suit in the Cour 

Com. .u. Dolland, 1 Duvell, 182; Doyle v. 
1 Bush, 387 ; Bell ??. L. & N. R. R. Co., Id., 40 
Surget, 46 Miss., 130; CooliAge v. Guthrie,  8 
Gen., 255. The common law will not " unde 
in t he  face of t he  enemy." Tyler v. Pomer 
of Dow v. Johnson, 100 U. S., 158, t he  doct 
in our la te  civil war, each party was  entitled 
the  case of public war ,  and  that ,  for  an  acl 
civilized warfare, under and by military a u  
attached to t he  officers o r  soldiers who a c  
Williams, 131 U. S., 416. 

Harniony v. Mitchell, 1 Blatchford, 549 ; 1 
1 Dillon, 351 ; Yost v. Stout,  4 Cold.. 205 ; Tho1 
v.  Stifel, 41 hlo., 184 ; Bryan v. Walker, 64 NI 
Broadway G. Rhem, 71 No. Ca., 105. 

72Rz pavte Hurst ,  2 Flippin. 510. 
7aIIough 7,. Hoodless, 35 Ills., 166; Chrlstia 

u. Ranlcin, 2 Bush, 453 ; Lewis u. McGuire, : 
Riggs v. State,  3 Cold., 85 ; Merri t t  v. Mayor, 
Williamson v. Russel; 49 Id., 185. 

74 Worthy v. ICinamon, 44 Ga., 297, Hogue u 
1 Heisk., 228 ; Cocbran v. Tucker, 3 Cold., 186. 

I" Sutton v. Johnstone, 1 Term, 493 ; Wall 
Brightly. 9 ; Hefferman u. Porter,  6 Cold., 391. 

701n war, " military commanders must nct 
a rule they have but l i t t le t ime to take and  CI 

2).  Diekelman, 92 U. S., 527. 
Macbeath u. Haldimand, 1 Term, 172 ; Rice 

4 Daly, 100 ; Worsley, Civil Remedies for Miiit 
T h a t  even U. S. Courts will not  enjoin e 

performing public contracts, see 1 Opins. At  ( 

courts of course cannot do so. 15 Id., 524; 1f 
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for ~ ic t s  done by the latter on his own resp~nsibility."~ If,  indeed, he expressly 
ratifies the same by his own action, he will be liable." 

In justifying himself by the order of a superior, in a civil suit instituted 
against him, the inferior need not show that the order was a written one: a 
verbal order if explicit will be of equal effect." Nor need he exhibit the com- 
mission of his superior or prove his appointment as  such : i t  will be sufficient to 
show that the superior publicly acted and was recognized in the capacity 
a ~ c r i b e d . ~  

Liability for  mode of executing a n  order. A11 order may be legal, but its 
mode of execution the reverse. Thus, in the case of an arrest, only the proper 
degree of force should be employed; otherwise the officer or soldier executing 
i t  becomes civilly amenable." So a n  unduly severe or inappropriate confine- 
ment may, of itself or with other circumstances, constitute ground of action. 
Thus a civil prisoner is not in general to be subjected to the same restraint or 
exactions as  a ~o ld ie r ,~ '  So,nor a political prisoner to the saine as  a criminal." 
holding a prisoner confined for an unreasonable or illegal period will render 

the responsible official liable to suit.= 
1388 Measure of damages. Upon this point, already noticed, i t  need only 

be added that where, in a suit by a civilian against an officer, or soldier, 
damages are  awarded to the daintiff, the quantum of the same \?ill depend mainly 
upon the anirrzz~sof the defendant as  cleveloped by the tes t i i~ lony .~  Where it  ap- 
pears that, though under a mistake as  to the law or facts of the case, he acted in 
the iionest discharge of what he re:lsonably believed to be his duty, tlie dam- 
ages should in general be no more than compensatory, i. e. enough to cover 
the actual loss or injury to the plaintiff. Where it  is shown that the. defendant 
acted maliciously, i. e. with an intent to injure or other malevolent motive, or 
wantonly, the damages may properly be exemplary or punitive." Courts will 
indeed set aside verdicts awarding excessive damages. Thus, in the early 
case of McConnell v. Hampton,= (1815,) where the jury awarded $9,000 as 
damages to a civilian, against a military commander by whom he had been un- 
justifiably arrested, confined and brought to trial by court-martial for alleged 
giving information to the enemy, kc., the court set aside the verdict as  un- 
reasonable and excessive. In  the more recent case of Waters v. Campbell," 
referred to under a previous head, it  was ruled by the court that the clamages 
given; $3,500, were excessive, and that  there must be a new trial on this ground 

"Nicholson v. Mounsey, 15 Eas t ,  383. 
-Smith  v. Shaw, 12 Johns.,  257. 
"Pollard u. Baldwin, 22 Iowa, 328. 
61 Rex v. Gardner, 2 Camp., 513; Lebanon u. Heath ,  47 N. H., 359. Hardage v. Cog-

man, 24 Ark., 256. " This  rule of evidence applies with more force to  military than to 
civil offlcers. Soldiers in many cases a r e  placed under t h e  con~mand of officers of whom 
they know nothing;  they a re  continually being changed from one command to  ano the r ;  
and  should they be required to  produce t h e  commissions of their commanding officers, or 
even t o  prove t h a t  they had ever been commissioned, they rould rarely indeed snstnin a 
plea of justification for  any ac t  done in  obedience t o  orders." Jones  u. Johnson, 24 
Ark., 260.
"McCall v. McDowell, Deady, 233. 
06 Waters  v. Campbell, 5 Sawyer, 17 m t r .  
MMcCall 11. McIMvell, arlte.
"Ha'uiey v. Butler, 48 Rarb  , 10 ; In ;c I .I r 3 Sawyer, 316 ; Waters  u. Campbell, 

ante. 
Wall  v .  McNamara, 1 Term, 537. 

O7 Walker u. Crane, 13 Blatchford, 1 : Milligan u. Hovey, 3 Bissell, 14; McCall u. 
McDowell, Deady, 233; Holmes v. Sheridan, 1 Dillon, 351; Bates v. Clark, 95 U. S., 209. 
"12 Johns.,  234. 
5 Sawyer, 22. 
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proceeding. Nor can an officer be sued upon a contract of the Government 
which it  is simply his part to execute. Thus a paymaster whose business i t  is 
to pay certain troops or employees cannot be sued by a n  individual for his pay 
or wages." An officer is liable to an individual who is  a party to or is inter- 
ested in a public contract, only where he has acted without authority or ex- 
ceeded his authority under or in regard to the same, thus making himself 
personally responsible: here, a s  in other cases of tortious acts of public offi- 
cers, the government cannot be made liable, but resort must be had to proceed- 
ings against the officer." 

I t  may be remarked that  where the Head of a n  Executive Department of the 
Government enters, a s  he may legally into a contract with an officer of the 
army, (or navy,) as, for example, with one who is the patentee of an inven- 
tion of which the Government desires to avail itself, the relation and liability 
to the United States of the officer are  precisely such a s  would be those of a 

civilian contractor in similar circumstances. 
1391 Liability of officer as garnishee. Nor can an offlcer of the army, (or 

other public officer,) be sued a s  .garnishee or trustee, for or on account 
of public money in his official possession. Money in the hands of a disbursing 
officer for disbursement remains public funds till actually paid over to the 
person or persons entitled to receive i t  a s  due them. To allow i t  to be at- 
tached would be to divert the moneys of the United States from the specific 
purposes for which they have been appropriated by Act of Congress, and, 
while a violation of law, would also seriously embarrass, and so fa r  suspend, 
the operations of the Government. A government cannot properly be placed 
in the position of a stakeholder between parties to whom i t  owes money and 
their assignees or creditors. Thus, upon a principle of publiic policy a s  well 
a s  law, proceedings against public officers by way of garnishment, trustee 
process, or foreign attachment, a s  the form is variously designated, are  not 
legitimate and will not be sustained by the ~ o u r t s . ~ '  

Liability under  writ of habeas corpus-Form of return. Military officers 
are  not unfrequently made respondents in civil proceedings by the service upon 
them of writs of habeas corpus, sued out by or in  behalf of enlisted men or 
military prisoners claiming to be discharged from the military service or from 
military custody, on the ground of illegal enlistment or absence of jurisdiction or 
authority over them on the part of the military authorities. State courts, a s  i t  
was finally adjudged and settled, in 1871,by the Supreme Court of the United 
States? have no power whatever to discharge such persons when duly held by 
the authority of the United States. Should any State or municipal tribunal 
issue the writ in such a case, while the officer in charge of the petitioner and 
upon whom service is made is not, strictly, required to make any return or 

See Carter v. Hall, Starkie, 361, in which i t  was held that a purser's steward could 
not recover his pay by a suit against the purser. 

18Richardson v. Crandall, 47 Barb., 335 ; Crowell v. Crispin, 4 Daly, 100 ;2 Opins., At. 
Gen., 661. 

so Johnson v. U. S., 2 Ct. Cl., 391 ; U. S. v. Maxwell Land Grant Co., 2 1  Fed., 19 ; 
12 Opins. At. Gen., 397. 

As to the effect of the statutes regulating the making and execution of contracts for 
the army, the authority of offlcers concerned in the same, &c., see DIQIST, 275-307, 
Tltle-" Contract." 

Burns v. U. S., 4 Ct. Cl., 113 ; Do., 12 Wallace, 246 ; 20 Opins. At. Gen., 329. 
8aBuchanan v. Alexander, 4 Howard, 20. And see Averill v .  Tucker, 2 Cranch, C. C., 

644 ; Derr v. Lubey, 1 McArthur, 187 ; 1 Opins. At. Gen., 604 ; 3 Id., 605, 718 ; 5 ~ d . ,560, 
759 ; 10 Id., 120 ; 13 Id., 566 ; DIGEST,428. 

88Tarble's Case, 13 Wallace, 497-afflrmed In the recent case of Robb v. Connolly, 111 
U. S., 632-634. And see In re Robb, 9 Sawyer, 582-588. The case of Tarble ie cited 
In full in DIQ~ST,433-434, and note. 
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response to the same, he will yet, ns a matter of comity, always properly do so, 
so fa r  a s  to advise the court that he holds the petitioner by the authority 

1392 of the United States, as  an enlisted soldier, military convict, &.,--setting 
forth in brief the status of the individual. H e  will decline, however, in 

respectful terms to produce the body of the petitioner before the court, on the 
ground stated of its want of jurisdiction over the subject-matter." On the re- 
turn day of the writ, he will properly appear and present his return, whereupon 
the court will in general a s  a matter of course dismiss the proceeding. Should 
the State court assume jurisdiction and commit the officer for contempt, he 
will forthwith sue out a writ of habeas corpus for his own release in the U. S. 
Circuit or District Court. If the State authorities attempt to.take the soldier 
from military custody, they should be prevented by the use of such military force 
a s  may be necessary for the purpose. 

Where, on the other hand, a n  officer of the army is served with a writ of 
habeas corpus issuing from a court of the United States, he will make full 
return to the same, setting forth all the facts of the case and the authority 
under which the petitioner is held, and on the return day will appear with 
the body of the petitioner before the court to abide by i ts  order thereupon." 

Defence and indemnification by t h e  government of ofacer sued, &c. As 
has been already remarked, an action will not in general properly lie against 
a public officer in  his representative capacity,= and where he is sued i n  such 
capacity, or a s  a ?ominat defendant in a case in which the United States is 
the party in  interest, it will properly devolve upon the Government to assume 
the defence of the case and bear the expenses of the proceeding?' 

Where a public officer is sued on account of a n  alleged wrong or injury 
committed. in the discharge of official duty, the general rule is that he 

1393 must provide for his own defence? the question of indemnification for 
his expenses, or for damages recovered against him, being left to be 

determined by the law and facts as  developed in the investigation. 
Where military persons have been or a re  about to be sued or prosecuted 

on account of acts done in the performance of their duties, their proper course, 
if believing and desiring that  their defence should be assumed by the United 
States, is  to apply for counsel, (reporting the facts,) a s  prescribed by par. 
1057 of the Army Regulations, to the Secretary of War, who, if deeming the 
application reasonable, will, under the existing law, refer the question, whether 
counsel can legally or properly be employed in the case by the United States, 
to the Department of Justice. Upon the Attorney General as  the head of that  
Department, on its establishment by the Act of June 22, 1870, c. 150T was 
exclusively devolved the authority to provide for  the defense of public officers 
in civil proceedings. Whether he will decide to do so in  any particular case 
will in general mainly be determined by the amount of "interest," pecuniary 
or otherwise, which the United States may have in the case or tlle questions in- 

s* See par. 1061, Army Regulations; 13 Opins. At. Gen., 451. 
See forms of re.turn in Appendix. 

" 6  Opins. At. Gen., 7, referring to a replevin suit commenced against a public officer 
for property a s  in his possession, where the possession was in fact that of the United 
States. 

" 5  Opins. At. Gen., 397. "To avoid any doubt about the method of payment of 
the expenses of these officers, i t  i s  better in all cases that when they are the nominal 
defendants in suits brought against them in the official discharge of their duties, they 
should be subpoenaed on the part of the government, who i s  the party in interest, to 
appear a s  witnesses." Circ. No. 3, (H. A,,) 1887. 

s8 5 Opins. At. Gen., 397 ; 6 Id., 77, 220. 
"See s. 17 of that Act, as incorporated in Secs. 189, 366, Bev. S t a  



MILITARY LAW AN1 

him up by the thumbs and wbjecting hi 
drummed out of camp. Under the pecL 
rendered a verdict of acquittal. The ofl 
these punishments were inflicted, had con 
a doing of any overt act, but in the speaE 
were foolish, unmilitary and inteniperatf 
a person of the class which the militia I 

who had attempted to take the life, by s 
facturing company against which the str 
refractory spirit. But there was a t  the t 
in the command, nor any insubordinatior 
utterance of Iams produce an;. breach of 
because the militia had been called out 
in aid of the sheriff of Allegheny count 
peace and suppressing a formidable riot, 
officers and men of the command were " s 
o f  law by which any army z1.1 actual war 
same rules that would prevail in case o, 
ments inlposed, not being shown to have 
toward the individual, were authorized anc 
that inasmuch as  Streator, the commandc 
fendant, was actuated only by proper nlt 
he should not  be found gu~l ty !  " 

In the opinion of the author this view 
misconduct of Iams was not of marlred gi 
ciable effect. He did not attempt to avoid 
held and brought to trial, and, upon con> 
quate to his offence. The course taken b 
necessity or by the requirements of mill 
military law and precedent, and in the a ]  
or excused. Had the defendants been a] 
State court and consequent reasonable p~ 

a s  legal and just. 
1306 For a killing, kc., i n  suppressi, 

and authorities, in passing upon t' 
presence of riots,-as in the cases of the G 
riots in 1S31,D6-while affirming that the fi 
be justified "only on proof of extreme 11 

c?fficials to a legal responsibility for the 
blages." So military officers who have fai 
upon to disperse such gatherings and protf 

s6Parl ianentary History, vol. sxi ,  p. 688. 
BeRex v. Pinney, 5 Car. EG Payne, 254;  Ker 

Neale, 9 Id., 431. 
07 See Worsley, Juridical Society Papers, vol. 

gast, 165. 
See Rex c. Ii-rnnctt, antc,  and othcr case: 

lnw, a s  laid down by the foregoing authorities 
ing, on a proper occasion, to bring ic to  action 
mob, the  force under his command, would be g 
law, and might be prosecuted accordingly for  i 
bility to  military censure." Prendergast, 177-E 

The status, however, of officers under the E 
of officers of our own army i n  similar circum! 
primary duty of preserving public order rests n 

892 MILITARY LAW AND PRECEDENTS. 

volved therein," considerations of justice to the individual being also takeb 
into account.s1 

For  indemnification for any damages other than nominal that he may be 
required to pay, a s  also for.the expenses of his defence where not assumed by 
the United States, the officer will in general have no recourse except to Con- 

gress." That body has from time to time passed special Acts for the 
1394 relief of officers of the army or navy, who have been subjected to pecu- 

niary losses on account of suits for acts done in the honest discharge 
of duty.': 

AMENABILITY TO CRIMINAL PROSECUTION I N  STATE COUETS. 
Except where the act was committed upon a reservation or other premises 
within the exclusive jurisdiction of the United States, an officer or soldier is 
liable, for a criminal offence against the local law, to prosecution in the courts 
of the State or Territory, in the same manner as  is a civilian. His being in 
the military service of the United States affects in no degree his amenability 
to such prosecution; nor is it  affected by the fact that he was a t  the time of 
the offence engaged in the performance of military duty, if in such performance 
he exceeded his authority or was culpably negligent.% 

The principal occasions and acts upon or .for which a military person may 
render himself liable to indictment in the local criminal courts have already 
been noticed in Chapter XXV, of PART .I, (in reviewing the separate Articles 
of war,) and elsewhere, and need not be recapitulated. Prosecutions of officers 
and soldiers for crimes in State courts are not indeed of frequent occurrence. 

For  a n  exceeding of authority-A recent illustration. What would prop- 
erly be the criminal liability of an officer of the army for an exceeding or abuse 
of authority is illustrated in the recent case of Commonwealth ?j. Hawkins 
and Streator. In this case, which originated during the strike in  Pennsyl- 
vania, in July 1892, and which was tried in the Court of Common Pleas of 

that State, the defendants were officers of militia indicted for assault 
1395 and battery, committed by way of summary punishment, without trial, 

upon the person of one Iams, a private of their command, by hanging 

See Secs. 361, 363, 364, 366, 367, Rev. Sts . ;  DIGEST, 310. And compare 6 Opins. 
At. Gen., 77. The question will also be practically affected by the  s ta te  of the  appro- 
priation available for  the  purpose. 

B1Attorney General Black, in 9 Opins. At. Gen., 52, observes a s  follows:-" When a n  
officer of the  United States i s  sued for  doing what  he  was required to  do by law, or  
by the  special orders of the  Government, he ought to be defended by the Government. 
This i s  required by the  plain principles of justice a s  well a s  by sound policy." I t  has  
therefore "been the uniform practice of the  Federal Government, ever since i t s  founda- 
tion, to  take upon itself t he  defence of i t s  officers who a re  sued or prosecuted for 
executing i t s  laws." And he cites many illstances of such practice. He fur ther  holds, 
(p. 53,) t h a t  where such a n  officer carries on his own defence without appealing t o  
the  government pending the  cause, he  has  a just claim for  the  sum t h a t  he  may be 
" o u t  of pocket," though he is " n o t  to  be allowed any  uiireasonable o r  extravagant 
expenses." And see 12 Id., 368. 

02 See 6 Opins. At. Gen., 7 7 ;  14 Id., 71. 
8aThus, by the  Act of Feb. 11, 1880, the  Secretary of the  Treasury i s  directed t o  pay 

t o  Capt. J. B. Campbell, U. S. A,, the  amouilt of the  judgment and costs In the  case of 
Waters u. Campbell, (U. S. Circuit Ct., 5 Sawyer, 17, hereinbefore referred to,) "said  
judgmentv-it i s  added-" having been obtained against him, and costs incurred by 
him, while acting in the  line of his duty a s  Captain, hc." 

Later, by the  Act of August 5, 1882, c. 390, making appropriations for the  Navy 
Department, &c., the  sum of seven hundred and  fifty dollars was appropriated ' ' for 
legal expenses incurred by Rear Admiral John L. Wordeli, in  defending the  sui t  of 
Bernard Maurice against him for alleged damages caused by the  official acts of said 
Admiral Worden in the  discharge of his duty while Superintendent of the  Naval Academy 
i n  1872." 

See military caaea referred to, ante, p. 967 [?I--" Manslaughter.'' 
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him up by the thumbs and sub.iecting him to have his head shaved and be 
drummed out of camp. Under the peculiar rulings of the judge the jury 
rendered a verdict of acquittal. The offence of Iarns, on account of which 
these punistiments were inflicted, had consisted, not in a resort to violence or 
a doing of any overt act, but in the speaking of words only. The words used 
were foolish, unmilitary and intemperate, and, (in expressing sympathy for 
a person of the class which the militia was intenaed to o ~ p o s e  and restrain, 
who had attempted to take the life, by shooting, of the manager of a manu
facturing company against which the strike was mainly aimed,) indicated a 
refractory spirit. But there was a t  the time no mutiny or attempt a t  mutiny 
in the command, nor any insubordination or disorder xvhatever; nor did the 
utterance of Iams produce any breach of the peace or other distnrbance. Yet 
because the militia had been called out by the Governor to act as  a posse 
in aid of the sheriff of Allegheny county, and to assist in maintaining the 
peace and suppressing a formidable riot, the judge charged the jury that the 
officers and men of the command were " subject to  Ihe same general pvinciples 
o f  law by which any army in  actual war is  governed," were "gover?zed bb the 
same rules that would prevail in case o f  actual war," and that the punish- 
ments imposed, not being shown to have been actuated by malice or ill will 
toward the individual, were authorized and legal. Indeed the jury was charged 
that inasmuch a s  Streator, the commander of the regiment and principal de- 
fendant, was actuated only by proper motives, i t  was "very iinhporta~zt tAot 
he should not be found guilty!" 

In  the opinion of the author this view was exaggerated and unsound. The 
misconduct of Iams was not of marlred gravity, nor did it  produce any appre- 
ciable effect. He did not attempt to avoid arrest, and niight readily have been 
held and brought to trial, and, upon conviction, been awarded a penalty ad& 
quate to his offence. The course taken by his superiors was not justified by 
necessity or by the 'requirements of military discipline. I t  was opposed to 
military law and precedent, and in the army would not have been sanctioned 
or excused. Had the defendants been army officers, their conviction by the 
Stat-e court and consequent reasonable punishment would have been accepted 

a s  legal and just. 
1306 For  a killing, kc., i n  suppressing a riot. The English civil courts 

and authorities, in passing upon the conduct of public officials in the 
presence of riots,-as in the cases of'the Gordon riots of l'iSOn5 and the Bristol 
riots in lS31,06-while affirming that the Bring by the military upon a mob can 
be justified "only on proof of extreme r~ecessity,"~' have however held such 
efficials to a legal responsibility for the due suppression of lawless assem
b l a g e ~ ? ~So military officers who have failed to act with due vigor when called 
upon to disperse such gatherings and protect property from their violence, have 

06 Parliamentary History, vol. xxi, p. 688. 
 
MRex v.  Pinney, 5 Car. & Payne, 2.54; Kex v. Kennett, Id., 282. And see Reg. u. 
 

Neale, 9 Id., 431. 
m See Worsley, Juridical Society Papers, vol. 3, p. 3 ;  also Case of Porteous, Prender- 

gast, 165. 
Q8 See Rex v. Kennett, ante, and other cases above cited. "It i s  one result of the 

law, as laid down by the foregoing authorities, tha t  a military officer refusing or  fail
ing, on a proper occasion, to bring icto action against a riotous or an insurrectionary 
mob, the force under his command, would be guilty of an indictable offence a t  common 
law, and might be prosecuted accordingly for hreach of dfity, independently of his lia- 
bility to  military censure." Prendergast, 177-8. 

The status, however. of officers under the Eritish law differs here from the uosition 
of officers of our own army in similar circumstances, in that ,  under the former, " t h e  

- primary duty of preserving public order rests with the civil power," and the office2 com- 
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-- 
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been severely disciplined by the military authorities.- In  this country the 
sentiment has gained strength that prompt and decided action on the part of 

the military in dealing with a riotous assemblage, is the only rational 
1397 or effectual course,"0 and the courts would doubtless in  most cases 

justify an officer or soldier in the shooting down, in the discharge of 
his duty, of a leader of a mob engaged in a n  aggravated breach of the peace 
and defiance of the laws. One reason why there have been so few prosecu- 
tions i n  our State courts on account of the consequences of firing upon rioters, 
probably is that the statutes of a considerable number of the States, in recogni- 
tion indeed of a common law principle; expressly disclaim the holding liable 
of officials and others concerned in such firings. Thus, in  the statutes of 
Massachuset t~,~ Rhode Island,' New Jersey: Ohio:New Hampshire: Virginia: 
West Virginia: Missouri: Wisconsin 'O and Oregon? it  is  declared that where, 
i.n the suppression of a riot, a rioter or other person, (even a mere spectator,) 
is killed or injured, the magistrates or officers auly engaged, or persons assist- 
Ing, in the suppression, or in the dispersing or apprehending of the rioters, 
shall be "held guiltless," or-as i t  is sometimes expressed-"held guiltless 
and justified jn law," or "held guiltless and absolutely indemnified." I n  the 

statute of Connectieuf2 the language is--shall be "discharged from all 
1398 civil or criminal liability therefor; " i11 that  of Vermont '3-" shall not 

be liable in a civil or criminal proceeding." In  the statutes of Cali
fornia'( and Idaho? " homicide" is  declared to be justifiable when committed 

manding the military is in general placed "under the orders of a magistrate." 
[Thring-" Summary of the law of riot and insurrection," Manual of Military Law, ch. 
xiii.] But with us it is now rare tha t  the military serves as  a posse cornitatus: in 
general it acts by the direction of the President under the immediate orders of i t s  own 
commanders. Thus, in the  suppression of an insurrection or unlawful assemblage, a 
commanding officer of our army would in general be vested with a greater discretion 
while a t  the same time charged with a higher responsibility than would such an officer 
in the British practice. 

08 See the account given by Hough (P.)581-4 of the trials by court-martial of Col. 
Brereton and Captain Warrington fo r  their shortcomings on the occasion of the riot a t  
Bristol, (October, 1831.) Captain Warrington was sentenced to be cashiered. Col. 
Brereton, under the criminating evidence adduced, committed suicide. 

" I t  is better to  anticipate more dangerous results by energetic intervention a t  the  
inception of a threatened breach of the peace, than by delay to permit the tumult to 
acquire such strength as  to demand for i ts  suppression those urgent measures which 
should be reserved for great extremities." 2 Wharton, Criminal Law § 1555. See G. 0. 
23 of 1894, cited on p. 1351,where a riotous mob i s  characterized (though the term is 
legally incorrect,) a s  a public enemy." On the occasion of the Railway Strike of July, 
1894, a blow with the sword administered to a leader of the obstructionists a t  Living- 
ston, Montana, inflicting a slight wound, by the Captain commanding the detachment of 
U. S. troops, contributed most materially to  putting a n  end to the existing formidable 
obstruction and opening the Northern Paciflc Railroad to the transportation of the 
U. 	 S. mails and the free transit of passengers. 

l See Chitty, Cr. Law, vol. 3,p. 486; 1 Wharton, Id. 5 407. 
Public Laws, p. 1163-4. 

3 General Laws, p. 588. 
6 Public Statutes, p. 670. 
6 Revision of Statutes, p. 979. 
0 Revised Statutes, Sec. 6895. 
7Code, p. 378. 

Code, p. 897. 
0 Revised Statutes, Sec. 3770. 
10 Annotated Statutes, p. 2269-70. 
11 General Laws, p. 872. 
'2 General Statutes, Sec. 1504. And i t  is similarly specially provided in regard to the 

militia in Sec. 	3139. 
18 Revised Laws, Sec. 4224. 
14 Penal Code 5 197. 
* Revlsed Statutes, See. 6670. 
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by any person in lawfully suppressing a riot, "or," a s  it  is added in the enact- 
ment of the latter State, " in  lawfully keeping or preserving the peace." I n  
a few of the States the laws even contain an explicit prohibition of the use 
of blank cartridges by the militia in  dealing with rioters. Thus in Indiana," 
i t  is provided that no officer of militia shall, "under any pretence, or in com- 
pliance with any order, fire," (i. e; cause to be fired by his command,) "blank 
cartridges on a mob under penalty of being cashiered by sentence of court-
martial." In  the Revised Statutes of Missouri? the laws treating of the 
militia contain the significant provision-'' Blank cartridges shall never be used 
except on drill." 

In  view of such legislation and of the sentiment which i t  reflects, i t  is  prob- 
able that members of the army, employed by the President under Sec. 5298, 
Rev. Sts.,la for example, and concerned in the killing or wounding of persons 
engaged in a strike, or other unlawful assemblage, in obstruction of the execu- 
tion of the laws of the United States, would be held by the State courts to  
have but performed a public duty, and be charged with no more liability than 
would the State militia under similar circun~stances. The general rule of pro- 
ceeding of troops so employed, whether regulars or militia, and which the 
courts would, i t  is  believed, approve and ratify, should simply b e l s t .  To 
present themselves forthwith a t  the front with such an appearance and mani- 
festation of arms and discipline and authority a s  to overawe and restrain the 
l a w l ~ s s  assemblage before them; 2d. If overt acts of violence and obstruction 
a re  persisted in, to disperse the actors with the bayonet; l8 3d. To fire upon 

them where the bayonet proves ineffectual. 
1399 There is  now in force no statute of Congress under which an officer 

or soldier of the army, prosecuted or sued in a State court, on account 
of a n  act performed in the line of his duty, or in a military capacity, can have 
the proceedings vsmoved to a court of the United States. 

111. OTHER CIVIL RELATIONS OF T H E  MILITARY. 

EFFECT I N  GENERAL OF THE MILITARY STATUS. Not only in time 
of war, but frequently also in-time of peace, the officers and soldiers of the 
army are so isolated by the exigencies and obligations of the military service 
that  they a re  not in a position to exercise the common rights of the citizen 
and do not become subject to his burdens. 

RESTRICTION OF CIVIL RIGHTS BY U. S. STATUTE. They a re  also 
debarred from exercising certain of such rights by express legislation of Con- 
gress. Thus, by Sec. 1222,Rev. Sts., officers of the army on the active list a re  in- 
hibited from holding " any civil once;" their commissions being " vacated '' 

upon their accepting or exercising such offi~e.~' By Sec. 1223, Rev. Sts., 
1400 all officers of the army, whether active or retired, a re  specially precluded 

from holding diplomatic or consular office; the accepting or holding of 

18 Revision of 1894, Sec. 7373. 
' 7  Revised Statutes, Sec. 6981. 
18 Ante, page 864. 
ls"As a general rule the bayonet alone should be used agalnst mixed crowds In the 

flrst stages of a revolt." G. 0. 23 of 1894, cited on p. 1351. 
m As to  t h e  construction and effect of this statute, see cases in DIGEST, tit. " CivU 

OfBce;" also 18 Opins. At. Gen., a s  to  the acceptance by Col. Gilmore, Corps of Engl
neers, of a certain municipal office i n  Philadelphia. In Circ., No. 4, (H. A.,) 1890, i t  
i s  ruled by the Secretary of War a s  follows-" Any office created by State statutes is, 
within the spirit of the law quoted above, a civil ofece, and an ofecer of the Army on 
the active list cannot lawfully accept or hold such an ofece whether in State  military 
organizations o r  otherwise." 

Exceptions from the operation of See. 1222 can of course be authorized only by Con- 
gress. See a n  instance of such an exception, in a case of an engineer ofEcer. author
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1 9  Opins. At. Gen., 600. 
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- - 
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period of his stay a t  any post or station, he cannot, in the majority of cages, 
exercise the volition or entertain the intention necessary to the selection and ac- 
quisition of a legal residence.* By the laws, however, of some of the States a 
mere habitancy for a certain period is all that is necessary to entitle the person 
to exercise the right of suffrage. 

LIABILITY TO TAXATION. An officer or soldier of the army is  of 
course liable to be taxed for such real estate a s  he may possess, in the State, &c., 
in which it may be situate. As to personal propert21, he is in general, whether 
active or retired, liable to be taxed therefor like any citizen, the fact of his 
being in the military service not affecting his obligation in this regardZB-except 
when stationed a t  a military post under a status of jurisdiction yet to be 
noticed. I t  is not essential that he should have a permanent residence to subject 
him to local tapation, personal property taxes being legally imposabb upon mere 
inhabitants, o r  upon property as such held a t  the place, irrespective of the 
status of the owner. 

Whether an officer, &c., stationed a t  a military post is legally liable to 
1402 be taxed for his personalty, will depend upon the question whether the 

State is ellipowered to exercise jurisdiction over the locality. The 
effect, in this connection, of a surrender of i ts  jurisdiction by a State to the 
United States mill 'be considered presently. 

Exception. But in no event can a State or municipality legally tax the pay 
or allowances of a n  officer or soldier of the army, or the arms, uniform, equip- 
ments, horses, kc., incident to his r&nk and office, or required or intended 
to be employed by him in the military service. This, upon the fundamental 
principle that no lesser sovereignty or authority can restrict or interfere with 
the nieans or instruments by or through which the Government of the United 
States Is administered. "The  authorities of a State," a s  the law is declared 
by Atty. Gen. Black," "cannot impose a tax upon the salary of a federal officer, 
or upon the compellsation paid by the United States to any person engaged in 
their service." Or, as  i t  is held by the Supreme Court,-" Tasation by a State 
cannot act upon the instruments, emoluments, kc., which the United States may 
use and employ a s  necessary and proper means to  execute their sovereign 
powers." 

EFFECT OF BEING STATIONED AT A PLACE, WITHIN A STATE, 
OVER WHICH THE UNITED STATES EXERCISES EXCLUSIVE JUR
ISDICTION. Where exclusive jurisdiction over a military reservation or post 
situated within a ~ t ' a t eis vested in the United States, either by i ts  having 
expressly reserved the same upon the admission of the State, or by means of 
the subsequent cession of i ts  own jurisdiction by the State, (or-what is equiva
lent-the consent of the State to the purchase of the land by the United States,) 
the persons stationed or comrnorant upon the premises become isolated, both 
territorially and as  respects their civil relations. In  a political sense, the 
land is no longer a part of the soil of the State, nor a re  the occupants in- 
habitants of the State. They a re  severed from the enjoyment of the rights, 
and from subjection to the liabilities, of the citizens of the State as  en
tirely a s  if they were residents of a foreign country. They have no 

* Graham v. Corn., 51 Pa. St., 258 ; Tayloe v.  Reading, 4 Brewst., 439. And see 
Circ., No. 5, (H. A.,) 1886. 

*See 1 4  Opins. At. Gen., 27, 199. 
9 Opins., 477. 

30Dobhins u. COmrS. of Erie Co., 1 6  Peters,  435. And see Savings Bk. v. Coite. 6 
Wallace, 605 ;  7 Opins. At. Gen., 578 ;  Opin. of At. Gen. Hoar, of April 7, 1870;  Cooley, 
Const. Lims., 600-1 ; D l c e s ~ ,  734-5. 
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3* See 7 Opins. At. Gen.. 634 ; 8 Id.. 418 ; 20 
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a U .  S. v.  Stahl ,  1 Woolworth, 192; Do., Me 
331 ; Clay v .  State,  4 Icans., 49 ; U. S. v.  Penn., 

n Talbott v .  Silver Bow Co., 139 U. q., 446. 
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@Mormon Church 71. United States,  ante. 
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u'l'albott v. Silver Bow Co., ante. 
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1403 more right to vote in the State, to send their children to the public 
schools, to use the public libraries, to be protected by the police or fire 

department, Cc., than have the citizens of another State. Such opportunities 
of this class-the use of the public schools or libraries, for example-as may 
be extended to them are  extended as  privileges, not as  rights. On the other 
hand, they cannot legally be taxed by the State or municipality for their per- 
sow1 property held on the premises, or be required to perform militia duty, 
or to serve on juries, or to furnish labor on the roads, Cc., in  the State. Nor 
a r e  they subject to the civil or criminal process of the local courts except in 
so f a r  a s  the right to execute the same may legally have been reserved to the 
State; as  where-as has been not unusual. and in order that the reservation 
or place way not serve as  an asglum for criminals, debtors, &c., the State has 
reserved the right to execute within the premises process issued by its courts 
on account of criminal offences committed or causes of action initiated without 
the same. In  all other cases such persons are  subject to the jurisdiction and 
processes only of the United States courts and authorities." This is the status 
not only of the officers acd soldiers stationed a t  the post but of the civil ern- 

ployees and persons permitted to reside upon the reservation." 
1404 Where indeed the State legislature has gone farther, and, in professing 

to surrender jurisdiction to the United States, has reserved to itself 
a general concurrtnt jurisdiction over the premises, the grant is not one of 
exclusix7e jurisdiction within the sense or meailing of the Constitution." I n  
such case the qualification so fa r  nullifies the grant that the amenability of 
the military and other persons indicated to the local jurisdiction remains 
practically unchanged, and the effect above described upon their status is  
not produced. 

The distinction, it  may here be noted, has been taken by the Supreme Court, 
in a case decided in 1885,34between the effect of a consent, such as is con- 
templated by the Constitntioc, given by a State to the purchase of land within 
its limits by the United States, and that of a cession of jurisdiction by the 
State over such land. In the forlner case a n  exclusive ju~isdiction is vested in 
the United States absolutely and unconditionallg. I n  t!le latter only such jnris- 
diction is vested as  is  granted, and the State may sttqch to i ts  grant any 
condition " not inconsistent with the effective use of the property " by the 

811tneed hardly be remarRed t h c t  military persous, where not  specially excepted, 
a r e  liable to any general t ax  imposed by Congress. Thus, if their incomes a re  within 
the  s t :~tute ,  they a r e  a s  !iablc to t h e  income t ax  imposed by= the  Act of August 27, 
1804, a s  they were to  t h a t  imposed by the  Act of June 30, 1864. So a post canteen 
Which sells manufactured tobacco, o r  liquors, is Hable, like a club, to t he  in ternal  
revenue tax, if any, imposed upon such sales o r  for  licenses t o  make t h e  same. See 
Circ., War Dept., of Dec. 8, 1858. 

azOn the general subject of t h i s  exclusive jurisdictlon-how i t  is acquired and what 
i s  i t s  effect-see the  fol lor ing author i t ies :  U. S. v .  Cornell, 2 Mason, 60; U. S. v. 
Davis, 5 Id., 356; U. S. c. Travrrs ,  2 Wheeler, C. C., 490; U. S. u. Tierney, 1 Bond: 
571 ; Eliot o. Van Voorst, 3 Wallace, J r . ,  299; Sharon v .  Hill, 24 Fed., 726: U, S. o. 
Clark, 31 Fed., 710; U. S. v. Bateman, 34 Fed., 86; U. 8. v .  King, Id., 302; Corn. a. 
Clary, 8 Mass., 72; Mitchell V. Tibbetts, 17 Pick., -298;Opinioll of Justices, 1 Met., 
580; State  v .  Dimick, 12 N. H., 104 : S t ~ t eI). Kelly. 76 Maine, 331 ; People v .  Godfrey, 
17 Johns., 225; People v. Lane, Edmoncts, 116; Com. n. Young, Bright, 302; Sinks v. 
Reese, 19 Ohio St., 306; In .re O'Connos, 37 Wis., 379';Painter  v .  Ives, 4 Neb., 122; 
2 Story Const. 5 1228, 1227 ; 1 Kent. Corn., 403-4; 1 Hall,  Sour. of Jur. ,  53; d Opins. 
At. Gen., 577 ; 7 Id.,  628 ; 8 Id., 30, 102, 387, 418 ; 14 Id., 33, 199 ; 16 Id., 468; 17 
Id., 1; 20 Id., 242, 298, Gll ; G. 0. 8, !Apt.  of Texas, 1884: also the  .recent case of 
F o r t  Leavenworth R. R. Co. v. Lowe, 114 U. S., 525. 

a88Opins. At.  Gen., 419; 20 Id., 611 ; F o r t  Leavenworth R. R. Co. v. Lowe, 114 U. S., 
625; a n d  other cases cited in las t  note. 

" F o r t  Lenvenworth R. R. Co. v .  Lowe, 114 U.S., 526. 



1 AND PRECEDENTS. 

;ate, to send their children to the public 
aries, to be protected by the police or Ure 
,ens of another State. Such opportunities 
schools or libraries, for example-as may 

La privileges, not as  rights. On the other 
)y the State or municipality for their per- 
?, or be required to perform militia duty, 
labor on the roads, kc., in  the State. Nor 
~ i n a l  process of the local courts except in 
m e  may legally have been reserved to the 
~nusual. and in order that the reservation 
% for criminals, debtors, &c., the State has 
b the premises process issued by its courts 
nitted or causes of action initiated without 
Iersons are  subject to the jurisdiction and 
:ourts and a~thori t ies .~ '  This is the status 
stationed a t  the post but of the civil em- 

L to reside upon the reservation." 
slatnre has gone further, and, in professing 
the United States, has reserved to itself 
ver the premises, the grant is not one of 
,rise or meailing of the Constitution." In  
lulliEes the grant that the amenability of 
dicated to the local jurisdiction remains 
ect above described upon their status is 

ted, has been taken by the Supreme Court, 
n the effect of a consent, such as  is con- 
by a Stste to the purchase .of land within 

1 that of s cessimr of jurisdiction by the 1 
r case a n  exclusive ju~isdiction is vested in 
ronditionally. In the latter only such jnris- ' 

d the State may attach to its grant any 
he effective use of the property " by the 

mllitary persons, where not specially excepted, 
~y Congress. Thus, if their incomes are within 
income tax imposed by* the Act of August 27, 
the Act of June 30, 1864. So a post canteen 

liquors, is. Hable, like a club, to the Internal 
1 sales or for licenses to make the same. See 

~ s i v e  jurisdictlon-how it is acquired and m-hat 
t ies:  U. S. v. Cornell, 2 Mason, 6 0 ;  U. S. v. 
Wheeler, C. C., 490;  U. S. v.  Tierney, 1 Bond, 
r., 299; Sharon v. Hill, 24 Fed., 726;  U. S. a. 

34 Fed., 8 6 ;  U. 8. v .  King, Id., 302 ; Corn. a. 
s,  17 Pick., 298 ; Opinion of Justices, 1 Met., 
bate v .  Kelly, 76 Maine, 331 ; People v.  Godfrey, 
~ d s ,  116;  Corn. n. Young, Bright, 302; Sinks v .  
or, 37 Wis., 879 ; Painter a. Ives, 4 Neb., 122 ; 
'om., 403-4; 1 Hall, Jour. of Jur., 5 3 ;  d Opins. 
02, 367, 418;  14 Id., 33, 1 9 9 ;  16 Id., 468;  17 

m 9 t .  of Texas, 1884;  also the recent case of 
4 U. S., 525. 
Fort Leavenworth R. R. Co. v. Lowe, 114 U. S., 
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United States; and, the grant thus qualified being accepted, the condition be- 
comes legal and operative. Thus, In the case referred to, the State of Kansas, 
in  ceding to the United States "exclusive jurisdiction " over the Fort Leaven- 
worth reservation, retained for itself the right to tax the property, on the rewr- 
vation, of a railroad company. The United States not dissenting from the 
condition, it  was held by the Court that the company was liable to the State 
for the taxes imposed. So a State, in making such a cession, might reserve the 
right to tax private property held a t  the post. I t  is probable, however, that 
the Government would not accept a grant burdened with such a condition, but 
would reject it-as it  has heretofore rejected grants coupled with reserva
tions incompatible with the exercise of exclusive jurisdiction, such a s  the 

reservation of " Concurrent jurisdiction," on the part of the State." 
1405 I t  may be noted that where the United States has not, either by an 

original reservation in admitting the State, or by means of a cession from 
the State, or a consent to purchase given by its legislature, became vested with ex- 
clusive jurisdiction over a military reservation or post, such jurisdiction does not 
attach to i t  by the mere fact that it  is the owner of the land, or that the same has 
been duly set apart as  a reservation, or been occupied, (for however long a 
time,) as  a military fort or post." In  the absence of exclusive jurisdiction 
vested as  above, the land remains part of the territory of the State, and 
writs and processes of the State courts may be executed thereon in the same 
manner and with the same effect as  on any other premises within the State 
limits. To duly vest such jurisdiction, the action of the sovereign, the State, 
remains essential. 

Such a s ta tus  non-existent in a Territory. We have been treating of the 
peculiar status of military persons in a locality within a State, exclusive 
jurisdiction over which has been vested in the United States. I t  remains to 
remark that such a status, political or jurisdictional, cannot exist where the 
p l a c e t h e  military post or reservation-is situate in a Territory. A Terri
tory, unlike a State, is not a ~overe ign ty .~  " I t  is not within the jurisdiction 
of any particular State," but is "within the power and jurisdiction of the 
United States." All " territory within the jurisdictidn of the United States, 
not included in any State, must necessarily be governed by or under the 
authority of Congress." as As i t  is expressed by the Supreme Court4o-" The 
power of Congress over the Territories of the United States is general and 
plenary, arising from and incidental to the right to acquire the territory 
itself, (der ivd  from the treaty-making power and the power to declare and 
carry on war,) and from the power given by the Constitution to make all 

needful rules and regulations respecting the territory or other property 
1406 belonging to the United States." Congress is  thus " supreme " over the 

Territoriesu In the words again of the same tribunal "-" A Territory 
is a political organization, wholly dependent upon Congress, and subject to 
its absolute supervision and control. * * * I t  is a political community 
organized by Congress, all whose powers are  created by Congress, and all 
whose acts are  subject to Congressional supervision." The Act of.Congress 

as See 7 Opfns, At .  Gen., 634 ; 8 Id., 418 ; 20 Id., 242, 298, 611. And note, in this 
connection, Co. of Cherry o. Thncher, 32 Neb., 350. 

aeU. S. v.  Stahl, 1 Woolworth, 192;  Do., IllcCahon, 206;  Is parte Sloan, 4 Sawyer. 
331; Clay v .  State, 4 IZans., 4 9 ;  D. S. v .  Penn., 4 Hughes, 491. 

m Talbott v .  Silver Bow Co., 139 U. s.,446. 
=Mormon Church v. United States. 136 U. S., 43. 
-National Bank v. Co. of Yankton, 101 U. S., 133. 
doMormon Church ?I. United States, ante. 
u Mormon Church v. United States, ante;  Murphy t'. Ramsey, 114, U. S. 15, 44. 
a Talbott v. Silver Bow Co., ante. 
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900 . MILITARY LAW AND PRECEDENTS. 

organizing a Territory is the " organic law " of. 'the Territory, which " takes 
the place of a Constitution a s  the fundamental law of the local government." 
Subject to this organic law, and to the " right of Congress to revise, alter and 
revoke, a t  i ts  discretion," the local legislature is "entrusted with the enact- 
ment of the entire system of municipal law."" Congress indeed may itself 
directly legislate for a Territory, but, as  a general rule, after organizing a 
Territory, i t  leaves the details of the local legislation to the territorial legis- 
lature."' A4fter erecting the courts for a Territory in the organic Act, i t  may 
and usually does leave i t  to the local legislature to define their jurisdi~tion.'~ 

Thus the authority of the judges and magistrates, as  well as  of all the 
other civil officials, of a Territory, emanates either immediately or mediately 
from Congress; and, as  a general rule, in the absence of any provision in the 
organizing Act or other U. S. statute exempting officers and soldiers of the 
army from the jurisdiction and authority of the local courts and officials, they 
will be amenable thereto in  the same manner and to the same extent as  are  the 

civilian inhahitants: where such amenability may not interfere with the 
1407 due performance of their military functions, and except in so fa r  as  this 

liability may be affected by an existing state of war. The fact that they 
may be stationed and abiding a t  a post on a military reservation will not, ( as  
it  would were such post within a State and exclusive legislation over it  had 
been ceded to the United States,) affect the question of their legal amenability." 
In aconstitutional sense there can be no such thing a s  " exclusive jurisdictioll" 
in a Territory. 

And, unless exempted as  above, such officers and soldiers will be subject to be 
taxed by the Territorial authorities for their property, (except such a s  may be 
i~strumentalfor or incidental to the performance of their military duties,) 
equally a s  are  civilians. As it is observed b :the Supreme Court "-" Under 
the general territorial system, a s  expressed the various organic Acts, the 
power of taxation " possessed by a Territory "'is absolute save as  restricted by 
the Constitution or constitutional enactments." But Congress, i t  may be sup- 
posed, would not ratify any legislation of a Territory which subjected the 
personnel of the army to oppressive taxation. 

'a Natiorial Bank c. .Co. of Pankton, ante. 
44 Hornbuckle v .  Toombs, 18 Wallace, 655. 
'8 National Bank v.  Co. of Yankton, ante. 
46 Hornbuckle v. Toomhs, ante. 
47 See G. 0. 30 of 1878, publishing an opinion of Judge Advocate Genekal Dunn, ap

proved by the Secretary of War, to the effect that a Territorial Justice of the Peace 
may exercise jurisdiction in cases of military persons stationed on a military reservation 
in the Territory. An opinion co?stl'a, of Hoyt, J.,  of the District Court of 'Washington 
Territory, published in Circular No. 21. Dept. of the Columbin, 1883, appears to pro
ceed upon a confounding of Territories with States as  to the matter of " exclusive. ju- 
risdiction." 

*ui'The distinction betwecn the federal and State jurisdictions under the Constitu
tion of the United States, has no foundation in the Territorial governments; and con
sequently no such distinction exists, either in respect to the jurisdiction of their 
courts or the subjects submitted to  their cognizance." Neither the system of govern
ment or of lnws of a Territory " i s  subject to the constitutional provisions in respect to  
State and Federal jurisdiction." Benner v. Porter, 9 Howard, 242. 
a Talbott v. Silver Bow Co., 130 U. S., 448. 
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1411 ORDINANCE OF RICHARD I-A. D. 1190. 

["Chiefly meant to prevent disputes between the soldiers and sailors, in their 
voyage to the holy land." Grose, Hist. Eng. Army, vol. 2, p. 63.1 

"Richard, by the grace of God, King of England, Duke of Normandy and 
Aquitaine, and Earl of Anjou, to all his subjects about to proceed by sea to 
Jerusalem, greeting. Know ye, that we, with the common consent of fit and 
proper men, have made the enactments underwritten. Whoever shall slay a 
man on ship-board, he shall be bound to the dead man and thrown into the sea. 
If he shall slay him on land he sliall be bound to the dead man and buried in 
the earth. If any one s h ~ l l  be convicted, by means of lawful witnesses, of hav- 
ing drawn out a knife with which to strike another, or shall strike another so 
a s  to draw blood, he shall lose his hand. If,  also, he shall give a blow with his 
hand, without shedding blood, he shall be 2lunged in the sea three times. If 
any man shall utter disgraceful language or abuse, or shall curse his com
panion, he shall pay him a n  ounce of silver for every time he has so abused 
him. A robber who shall be convicted of theft shall have his head cropped 
after the manner of a champion,' and boiling pitch shall be poured thereon, and 
then the feathers of a cushion shall be shaken out upon him, so that he may be 
known, and a t  the first land a t  which the ship shall touch,. he shall be set on 
shore. Witness myself, a t  Chinon." 

1 Champions hired to tight legal duels, in cases of murder and homicide, had their 
hair clipped close to their heads. (Note bx Samuel.) 
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the whole army ; which God forbid ! and 
or archer on horseback, of 10si1lg his 1 
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XII. ITEM, if in any engagement whal 
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XIII.  ITEM, if any one takes : 
1414 demanding a part, threatenillg 
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signed him, and that he shall remain 1 
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he& OR. 

XXI. ITE~I,  thnt no one shall give 
nor any other, nor leave to any enem 
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except our lord the King, Monsieur cle 
marshall : and that none be so hardy 
the king, upon payne of being drawn 
forfeited to the Icing; nor to infringe 
caster, seneschall, constable, and marc 

11. 

1412 ARTICLES OF WAR OF RICHARD 11-A. D. 1385. 

These are  the Statutes, Ordonnances and Customs, to be observed in the 
Army, ordained and made by good consultation and deliberation of our most 
Excellent Lord the Icing Richard, John Duke of Lancaster, Seneschal1 of 
England, Thomas Earl of Essex and Buckingham, Constable of England, and 
Thonias de Mowbray, Earl of Notingham, Mareschall of England, and other 
LOI-ds, Earls, Barons, Banneretts, and experienced Knights, whom they have 
thought proper to call unto them; then being a t  Durham the 17th Day of the 
Month of July, in the ninth Year of the Reign of our Lord the King Richard II: 

I. FIRSTLY.That all manner of persons, df what nation, state, or condition 
they may be, shall be obedient to our lord the King, to his constable and 
mareschall, under penalty of everything they can forfeit in body and goods. 

11. ITEM, that none be so hardy a s  to touch the body of our Lord, nor the 
vessel in  which i t  is contained, under pain of being drawn, hanged and beheaded. 

111. ITEM, that none be so hardy a s  to rob and pillage the church, nor to 
destroy any man belonging to holy church, religious or otherwise, nor any 
woman, nor to take them prisoners, if not bearing arms;  nor to force any 
woman, upon pain of being hanged. 

IV. ITEM, that no one be so hardy to go before, or otherwise than in the 
battail to which he belongs, under the banner or pennon of his lord or master, 
except the herbergers, whose names shall be given in by their lords or masters 
to our constable and mareschall, upon pain of losing their horses. 

V. ITEM, that no one take quarters, otherwise than by the assignment of the 
constable and n~areschc~lland the herbergers; and that, after the quarters 
are  assigned and delivered, let no one be so hardy a s  to remove himself, or 
quit his quarters, on any account whatsoever, under pain of forfeiture of 
horse and armour, and his body to be in arrest, and a t  the King's will. 

VI. ITEM, that every one be obedient to his captain, and perform watch and 
ward, forrage, and all other things belonging to his duty, under penalty of 
losing his horse and arinour, and his body being in arrest to the mareschall, 
till he shall have made his peace with his lord or master, according to the 

award of the court. 
1413 VII. I T E ~ I ,  that no one be so hardy a s  to rob or pillage another of 

money, victuals, provisions, forage, or any other thing, on pain of losing 
his head; nor shall any one take any victuals, merchandise, or any other thing 
whatsoever, brought for the refreshment of the army, under the same penalty; 
and any one who shall give the names of such robbers and pillagers to 
the constable and mareschall, shall have twenty nobles for his labor. 

VIII. ITEM, no one shall make a riot or contention in the army for debate 
of arms, prisoners, lodgings, or any other thing whatsoever, nor cause any 
party or assembly of persons, under pain (the principals as  well as  the parties) 

, of losing their horses and armour, and having their bodies in arrest a t  the 
Icing's will, and if i t  be a boy or page he shall lose his left ear. Any person 
conceiving himself aggrieved shall make known hls greviance to the constable 
and mareschall, and right shall be done him. 

IX. ITEM, that no one be so hardy as  to niake a contention or debate in the 
army on account of any grudge respecting time past, or for any thing to collie; 
if in such contest or debate any one shall be slain, those who were the occasion 
shall be hanged; and if any one shall proclaim his own name, or that of his 
lord or master, so as  to cause a rising of the people, whereby an affray might 
happen in the army, he who made the proclama4fon shall be drawn and hanged. 

X. ITEM,that no one be so hardy a s  to cry havok,"' under pain of losing 
his head, and that he or they that shall be the beginners of the said cry shall 
likewise be beheaded, and their bodies afterwards be hanged up by the arms. 

XI. ITEM,that no one make the cry called mount6: or any other whatso- 
ever in the army, on account of the great danger that may thereby happen to 

1 "  Havolc" wns the word given as  a slgnal for the troops to disperse and pillage.
[Note by Grqse.,] 

2 "  MozrntP, 1. e. ?,tontez-to horse. Probably this was either a mutinous cry, call- 
ing on the cavalry lo  taek horse and leave the army, or might be the method of coll
ing to arms from a supposed approach of the enemy and was what would now be 
called raising a false alarm. [Note by Grose.1 
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RICHARD 11-A. D. 1385. 

s and Customs, to be observed in the 
~sultation and deliberation of our most 
)hn Duke of Lancaster, Seneschal1 of 
3uckingham, Constable of England, and 
am, Mareschall of England, and other 
experienced ICnights, whoin they have 

L being a t  Durham the 17th Day of the 
Reign of our Lord the King Richard I t  

3ns, 03 what nation, state, or condition 
r lord the King, to his constable and 
g they can forfeit in body and goods. 
:o touch the body of our Lord, nor the 
in of being drawn, hanged and beheaded. 

to rob and pillage the church, nor to 
hurch, religious or otherwise, nor any 
f not bearing arms;  nor to  force any 

to go before, or otherwise than in the 
banner or pennon of his lord or master, 
ill be given in by their lords or masters 
iin of losing their horses. 
~therwise than by the assignment of the 
.bergem; and that, after the quarters 
be so hardy a s  to remove himself, or 

iatsoever, under pain of forfeiture of 
I arrest, and a t  the King's will. 
to his captain, and perform watch and 

?longing to his duty, under penalty of 
3ody being in arrest to the mareschall, 
h his lord or master, according to the 

hardy as  to rob or pillage another of 
:e, or any other thing, on pain of losing 
ictuals, merchandise, or any other thing 
~t of the army, under the same penalty ; 
nes of such robbers and pillagers to 
? twenty nobles for his Isbor. 
t or contention in the army for debate 
)ther thing whatsoever, nor cause any 
n ( the principals a s  well a s  the parties) 
d having their bodies in arrest a t  the 
he shall lose his left ear. Any person 

e known his greviance to the constable 
? him. 
3 to make a contention or debate in the 
ng time past, or for any thing to come; 
.I1 be slain, those who were the occasion 
proclain~ his own name, or that of his 
of the people, whereby an affray might 
roclamation shall be drawn and hanged. 
to cry " havok," under pain of losing 

1 be the beginners of the said cry shall 
afterwards be hanged up by the arms. 

r called mounte," or any other whatso- 
eat danger that may thereby happen to 

:pal for the troops to disperse and pillage. 

MILITARY LAW AND PRECEDENTS. 905 

the whole army;  which God forbid! and that  on pain, if he be a man a t  arms, 
or archer on horseback, of losing his best horse; and if he be an archer on 
foot or boy he sllall have his left ear cut off. 

XII.  ITEM, if in any engagement whatsoever an enemy shall be beat down to 
the earth, and he who shall have thus thrown him down shall go forwards in 
the pursuit, and any other shall come afterwards, and shall talre the faith 
or parole of the said enemy, he shall have half of the said prisoner,-and he who 
overtl~rew hi111 the other half;  but he who received his parole shall have the 
keeping of hiln, giving security to his partner. 

XIII .  ITEM, if any one takes a prisoner, and another shall join him, 
1414 demanding a part, threatening that otherwise he  will kill him (the 

prisoner), be shall have no part, although the share be granted to him; 
and if he kills the said prisoner he shall be in arrest to the mareschall without 
being delivered till he has satisfied the party, and his horses and armour shall 
be forfeited to the constable. 

XIV. ITEM, that no man go out on an expedition by night or by day, unless 
with the kno~vledge and by the permission of the chieftain of the battail in 
which he is. so that they may be able to succour him should occasion require it, . ---. 

on paill of losing horse-and armour. 
XV. ITEM, that for no news or affray whatsoever that may happen in the 

army, any one shall put himself in c1is:lrray in his battail, whether on an ex- 
cursion or in quarters, unless by assignment of his chieftain, under pain of 
losing horse and armour. 

XVI. I T E ~ ~ ,that every one pay to his lord or master the third of all manner 
of gains of arins; herein are  included those who do not receive pay, but only 
have the benefit of quarters. under the banner or pennoil of arms of a captain. 

XVIT. ITEM,that no one be so hardy a s  to raise a banner or pennon of St. 
George, or any other, to draw together the people out of the army, to go to 
any place whatsoever, under pain, that those who thus make theinselves 
captains shall be drawn and hanged, and those who follow them be beheaded, 
and all their goods and heritages forfeited to the Icing. 

XVIII. ITEM, that every man of what estate, condition, or nation he may be, 
so that he be of our party, shall bear a large sign of the arms of St. George 
before. and another behind, upon peril that if he be hurt  or slain in default 
thereof, he who shall hurt or slay him shall suffer no penalty for i t ;  and that 
no enemy shall bear the said sign of St. George, unless he be a prisoner, upon 
pain of death. 

XIX. ITEM, that  if any one shall take a prisoner, as  soon as  he  comes to 
the army, he shall bring him to his captain or master, on pain of losing his 
part to his said captain or master; and that his said captain or master shall 
bring him to our lord the Icing, constable or mareschall, as  soon as  he well can, 
without taking hiin elsewehere, in order that  they may ertainine him concerning 
news and intelligence of the enemy, under pain of losing his third to him who may 
first make i t  known to the collstable or mnreschall; and that every one shall 
guard, or cause to be g'uarded by his soldiers, his said prisoner, that he may 
not ride about a t  large in the army, nor shall suffer him to be a t  large in his 
quarters, without having a guard over him, lest he espy the secrets of the 
army, under pain of losing his said prisoner; ~eserving to his said lord the 
third of the whole, if there is  not a partner in the offence; and the second part 
to him that  shall first talre him: and the third part to the constable. On the 
like pain, and also of his body being in arrest, and a t  the king's will, he shall 
not suffer his said prisoner to go out of the army for his ransome, nor for any 
other cause, without leave of the Icing, constable, and mareschAl1, or the com- 

mander of the battalion in which he is. 
1415 XX. ITEM, that every one shall well and duly perform his watch in 

the army, and with .the number of men a t  arms and archers a s  i s  as- 
signed him, and that he shall remain the full limited term, unless by the order 
or pernlission of hiin before whom the watch is made, on pain of having his 
head cut off. 

XXI. I T E ~ ~ ,that no one shall give passports or safe conduct to a prisoner 
nor any other, nor leave to any enemy to come into the army, on pain of for- 
feiture of all his goods to the King, and his body in arrest and a t  his will; 
except our lord the King, Monsieur cle Lancaster, seneschall, the coustable, and 
marshall : and that none be so hardy as  to violate the safe conduct of our lord 
the Irinp., upon payne of being clrawn and hanged, and his goods and heritage 
forfeited to the King; nor to infringe the safe conducts of our said lord of Lan- 
caster, seneschall, constable, and mareschall, upon pain of being beheaded. 
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Imprimis. No commander nor prival 
kind of Idolatry, Witchcraft, or Incha 
honored, upon gain of death. 

2. If any shall blaspheme the name o 
being proven by two or three witnesses, 

3. If any shall seem to deride or scor 
taken in the fact, hee shall forthwith b 
Ecclesiasticall, to be examined, and beir 
by the Court of Warre to lose his head: 
or unadvisedly, for the first offence hee 
for the second, be shot to death. 

4. If any shall swear in his anger by 
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'Translated and printed in Ward's "Anim 
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XXII. ITEM, if any one take a prisoner, he shall take his faith, and also his 
bacinet, or gauntlet, to be a pledge and in sign that he is so taken, or he shall 
leave him under the guard of some of his soldiers, under pain, that if he 
takes him, and does not do a s  is here directed, and another comes afterwards, 
and takes him from him (if not under a guard) a s  is  said, his bacinet or right 
gauntlet in pledge, he shall have the prisoner, though the first. had taken his 
faith. 

XXIII. ~ T E M ,that no one be so hardy a s  to retain the servant of another, who 
has covenanted for the expedition, whether soldier, man a t  arms, archer, page 
or boy, after he shall have been challenged by his master, under pain that his 
body shall be in arrest till he shall have made satisfaction to the party com- 
plaining, by award of the court, and his horses and armour forfeited to the 
constable. 

XXIV. ITEM, that no one be so hardy to go for forage before the lords or 
others, whosoever they may be, who mark out or assign the places for the 
foragers; if i t  is a man a t  arms, he shall lose his horses and harness to the 
constable, and his body shall be arrested by the marischal, and if i t  is  a valet 
or boy, he shall have his left ear cut off. 

XXV. THATnone be so hardy a s  to quarter himself otherwise than by 
the assignment of the herbergers, who are authorized to distribute quarters, 
under like penalty. 

XXVI. ITEM,that  every lord whatsoever cause to be delivered to the con- 
stable and marischal the names of their herbergers, under penalty, that if any
one goes forward and takes quarters, and his name is not delivered in to the 
constable and mareschall, he shall lose his horses and armour. 

"The Rules and Ordonnances of W a r "  of Henry V are printed in Upton's 
"De  Studio Militari," and in Grose's Antiquities of England and Wales, vol. 1, 
p. 34. The military code of Henry V I I I  is said to be preserved, in MS, in the 
College of Arms, London. 
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1416 CODE OF ARTICLES OF KING GUSTAVUS ADOLPHUS O F  
SWEDEN. (1621.)' 

ARTICLESAND MILITARY LAWES TO BE QBSF~VED THEI N  WARRES. 

Imprzmis. No commander nor private Souldier whatsoever, shall use any
kind of Idolatry, Witchcraft, or Inchanting of Armes, whereby God is dis- 
honored, upon pain of death. 

2. If any shall blaspheme the name of God, either drunk or sober, the thing 
being proven by two or three witnesses, he shall suffer death without mercy. 

3. If any shall seem to deride or scorne God's Word or Sacraments, and bee 
taken in the fact, hee shall forthwith bee convented before the Commissioners 
Ecclesiasticall, to be examined, and being found guilty, he shall be condemned 
by the Court of Warre to lose his head: but if they were spoken through haste 
or unadvisedly, for the first offence hee shall bee in yrons fourteen days, and 
for the second, be shot to death. 

4. If any shall swear in his anger by the name of God, being convictecl, shall 
pay halfe a moneth's pay unto the poor: Or if any bee found drinking, or a t  
any other evil exercise, he shall forfeit half a moneth's pay, and a t  the nest  
assembly of prayer or preaching he shall be brought upon his knees before the 
whole assembly, and there crave pardon of Almighty God. 

5. To the,end that God's Word be by no means neglected, Our will is, that 
wblike prayers bee said every morning and evening throughout the whole 
Camp, a t  one time, in every several Regiment, they being called thereunto by 
the sound of the General's or Marshal's Trumpets, and the Drulns of every
private Company and Regiment. 
6. Whatsoever Minister shall neglect his time of prayer, except a lawfull 

occasion hinders him, he shall for every time being absent, pay half a moneth's 
pay.
7. Whatsoever Souldier shall neglect the time of prayer, and is t h e r e ~ f  

advised by his Captain, he shall lie in prison 24 hours, except a lawful1 occasion 
hindered. 

8. If any Minister be found drunk or drinking a t  such time a s  he should 
preach, or read prayer, for the first offence he shall be gravely admonisht by 
the Commissioners Ecclesiasticall. and for the second fault be banisht the 
Leaguer.

9. Every Holy-day and every Sabbath-day a t  least, shall bee kept solemn 
with preaching in a place convenient, before and after noon; this 

1417 also to bee done twice every week, if the time will permit; if there be any 
holy-daies to come in the following week, the Minister shall after sllch 

Sermons or Prayers publikely bid them :who so shall neglect the time appointed 
(unlesse he have some lawful let o r  occasion) shall be punished as  aforesaid. 
10.All rnerchallts and sellers of commodities whatsoever, so soon a s  they 

hear the Token or call to bee given, shall immediately shut up their doors, 
and so keep them during the said time of Prayer and Sermon; they that 
presume in that season to sell any thing, shall make forfeit of all  things so 
sold, whereof the one half to goe to the Generall, and the other halfe to the 
n e d  Hospitall; over and above which, the offender shall for one whole day be 
put in  prison. 

11.All drinkings and feastings shall in  the time of Prayer bee given over, 
upon pain of punishment, a s  is before mentioned in the seventh Article; 
if any Souldier herein offends, he shall forfeit half his week's pay to the poor; 
and if he be an Officer hee shall forfeit what shall be awarded. 

1Translated and printed in Ward's "Animadversions of Warre." London. 1639. 
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12. For the explaining of this Article formerly exprest: I f  there bee none 
to complaine of these abuses, then shall the Minister himself give notice 
thereof unto the Colonel1 or Captain, and if he shall suffer such abuses to goe 
unpunished, then shall he give the Generall notice thereof, who shall doe 
him right. 

13. All Priests and Ministers that are  to be in our Camp or Leaguer, shall 
be appointed by the Bishop of the same Diocesse or Land from whence the 
Souldiers come whom he is to be among: no Colonel1 nor Captain shall take 
what Minister he shall think good, but shall be content with whom the Bishop 
shall appoint him. 

14. To the intent that all Church businesse, a s  well in the field a s  otherwhere, 
may have an orderly proceeding; We ordain, That there be one Ecclesiastical1 
Consistory or Commission in our Leaguer, the Presidente or chiefe person 
whereof shall bee Our own Minister, when We ourselves are personally pres- 
ent in the field. I n  Our absence shall the chiefe Minister to the Generall be 
the man;  his fellow-Comn-~issioners or ordinary Assessors shall be the chiefe 
Ministers to every Regiment of Horse and Foot; unto whom We give full 
power and authority to be Judges in all Church affaires, according to the Law 
of God and holy Church; what shall be by them decreed, shall be of a s  great 
force and strength, a s  if i t  were determined in any other Consistorie what- 
soever. 

15. No Captain shall have liberty to take any Minister without the consent 
of his Colonell, and of the Consistory. Neither again shall he discharge any, 
but by permission of the Consistory, he having there first shewed that 
Minister not to be worthie of h i s  Charge. 

16. If any Minister be found ill inclined to drunkenness or otherwise; then 
may his Colonel1 or Captain of Horse of Foot complain of him in the Con- 
sistory; and if his fellow-Ministers find him guilty, then may they discharge 
him of his place. In  such complaints, shall the whole Consistory and the 
President severely also reprehend him, that  others of the same calling may 
take example thereby, and be warned of such grosse errors, and give good 
example unto others. 

17. For that  no government can stand firmly, unlesse it be first rightly 
grounded; and that  the Lawes be rightly observed; We, the Icing of, &c., 

1418 doe hereby make Bnown unto all our Souldiers and Subjects, as  well 
Nobles as  others; that in our presence they presume not to doe any un- 

seemly thing: but that every one give us our due honour, a s  we ought to re- 
ceive; who presume to doe the contrary, shall bee punished a t  our pleasure. 

18. Next shall our Officers anh Souldiers be obedient unto our Generall and 
Field-Marshal, with other our Officers next under them, in whatsoever they 
shall command belonging unto our service, upon paine of punishment as  
followeth. 

19. Whosoever behaves not himself obediently unto our great ~ e n e r a l l ,  or 
our Ambassador coming in our absence, as  well a s  if we our selves were there 
in person present, shall be kept in irons or in prison until such time a s  he 
shall be brought to his answer, before a Councell of Warre, where being found 
guilty, whether i t  were wilfully done or not, he shall stand to the order of the 
Court, to lay what punishment upon him they shall thinke convenient, accord- 
ing a s  the person and fact is. 

20. And if any shall offer to discredit these great Officers by word of mouth 
or otherwise, and not be able by proof to make i t  good, hee shall be put to 
death without mercy. 

21. Whosoever offers to lift up any manner of Armes against them, whether 
hee doth them hurt  or not, shall be punished by death. 

22. If any offers to strike them with his hand, whether hee hit or misse, 
he shall lose his right hand. 

23. If i t  falls out that  our great Generall in any feast, drinking, or otherwise, 
doth offer injury to any Knight, Gentleman or other, which stands not with 
their honour to put u p ;  then may they complain to the Commissioners for the 
Couilcell of Warre, where hee shall answer them, and bee censured by them 
according to the quality and importance of the fact. 

21. As i t  is here spoken of our Generall; so also i t  is of all other our great 
Officers, a s  Field-Martiall, Generall of the Ordnance, Generall of the Horse, 
Serjeant-Major Generall, Quarter-Master Generall, and Muster-Master; all  
which, if they cornnlit any such offence through envie or other by-respect, 
they shall answer it before the Court of Warre, as is before mentioned. 
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25. Ad every Officer and Souldier ought to be obedient unto our Generall and 
other great Officers; so shall they in the under Regiments be unto their 
Colonell, Lieftenant-Bolonell, Serjeant-Major, and Quarter-Master, upon paine 
of the same punishment before mentioned. 

26. If any Souldier or Officer serving either on horsdback or foot, shall offer 
any wrong or abuse unto his superior Officer either by word or d c d ,  or shall 
refuse any duty commanded him, tending unto our service, he shall be punisht 
according to the importance of the fact. 

27. If any Colonell, Lieftenant-Colonell, Serjeant-Major, or Quarter-Master, 
shall command any. thing not belonging unto our service, he shall answer to 
the complaint before the Court. 

28. In  like manner if any inferiour Officer either of horse or foote does 
challenge any common Souldier to be guilty of any dishonest action; the 
Souldier finding himself guiltless, may lawfully call the said Officer to make 
proofe of his words before the Court as  his equall. 

29. 	If any Souldier either of horse or foote shall offer to strike his Officer 
that shall command him any duty for our service, he shall first lose his 

1419 	 hand, and be then turned out of the Quarter. And if i t  be done in any 
Fort or place beleagured after the watch is set, he shall lose his life for it. 

30. And if he doth hurt to any of them, whether it  be in the field or not, he 
shall be shqt to death. 

31. If any such thing falls out within the comgasse of the Leaguer or the 
place of Garrison, in any of the Souldiers lodgings where many of them meete 
together, the matter shall be inquired into by the Officers of the Regiment, that 
the beginner of the fray may be punished according to desert. 

32. H e  who in the presence of our Generall shall draw his sword, with pur- 
pose to doe mischief with it, shall lose his hand for it. 

33. He who shall in anger draw his sword while his Colours are  flying, either 
in  Battell or upon the March, shall be shot to death; if i t  be done in any 
strength or fortifyed place, he shall lose his hand, and be turned out of the 
Quarter. 

34. He who shall presume to draw his sword upon the place where any Court 
of Justice is holden, while it  is holden, shall lose his life for it. 

35. H e  that drawes his sword in any strength or Fort to doe mischiefe there- 
with, after the watch is set, shall lose his life for it. 

36. No man shall hinder the Provost Marshall Geuerall, his Lieftenant or 
servants, when they are  to execute anything that is for our service; who does 
the costrary, shall lose his life. 

37. Leave is given unto the Provost Marshall Generall to apprehend all 
whatsoever that  offend against these our Articles of Warre. All other ~f feuders  
he  may likewise apprehend by his owne authority. 

38. If the Provost Rlarshall Geuerall shall apprehend any man by his 
owne authority; he may keep him either in prison or in irons, but by 
no means doe execution UpOD him after the Court of Warre is ended, without 
first giving the Generall notice thereof. 

39. The Provost Marshals of every Regiment, have also the same priviledge 
under their owne Regiment and Company, that the Provost Marshall Generall 
hath in  the Leaguer. 

40. Every Serjeant Major commanding in the whole Leaguer what appertains 
to his Office, shall be obeyed by every man with his best endeavour. 

41. Whatsoever is to be published or generally made knowne shall be pro- 
claimed by sound bf Drumme and Trumpet, that no man may pretend ignorance 
in i t ;  they who after that shall be found disobedient, shall be punished accord- 
ing to the quality of the fact. 

42. No Souldier shall thinlre himselfe too good to worli upon any peeceeof 
Fortification, or other place where they shall be commanded for our service upon 
paine of punishment.

43. Whosoever shall do his Majesties business* slightly or lazily, shall first 
ride the wooden horse, and lie in prison after that, with bread and water, ac- 
cording a s  the fact shall be adjudged more or lesse hainous. 

44. All Officers shall diligently see that thg Souldiers plyr their worke, when 
they are  commanded so te  doe; h~ that  neglects his duty therein shall be 
punished according to the discretion of the Court. 

45. 	All Souldiers ought diligently to honour and obey their Officers, and es
pecially being by them commanded upon service; but if a t  any time theg 

1420 	 can on the contrary discover that  they a r e  commanded upon a service 
which is to  our prejudice any manner of way;  then shall that  souldier 
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not obey him what charge soever he receives from him, but is presently to  
  
give notice of it. 
 

46. No Colonel1 or Captaine shall command his souldiers to doe any unlaw- 
ful thing; which who so does, shall be punished according to the discretion 
of the Judges. Slso if kny Colonell or Captaine or other Officer whatsoever, 
shall by rigvur take any thing away from any common souldier, he  shall answer 
for it  before the Court. 

47. No man shall goe any other way in any Leaguer wheresoever, but the same 
common way laid out for every man, upon paine of punishment. 

48. No man shall presume t6  make any Alarme in the quarter, or to shoot 
off his Musket in the night time, upon paine of death. 

49. He that, when warning is given for the setting of the watch by sound of 
Drumme, Fife, or Trumpet, shall willfully absent himself without some lawful 
excuse; shall be punisht with the wooden horse, and be put to bread and water, 
or other pennance, as  the matter is  of importance. 

50. He that  is laken a sleepe upon the watch, either in any strength, trench, 
or the like, shall be shot to death. 

51. He that comes off his watch where he is  commanded to keepe his Guard, 
or drinkes hinlselfe drunke upon his watch or space of Sentinell, shall be shot 
to death. 

52. H e  that a t  the sound of Drumme or Trumpet repaires not to his Colours, 
shall be clapt in irons. 

53. When any march is  to be made, every man that is sworn shall follow 
his Colours ; who ever presumes without leave to stay behind shall be punished. 

54. And if it  be upon mutiny that  they doe it, be they many or be they few, 
they shall die for it. 

55. Who ever runnes from his Colours, be he Native or Forreiner, and does 
not defend them to the uttermost of his power so long a s  they be in danger, 
shall suffer death for it. 

56. He that  runnes from his Colours in the field shall dye for i t ;  and if any 
of his Comrades kill hinl in the meane time time he shall be free. 

57. Every man is to keep his own ranck and file upon the march, and not 
to put others from their orders; nor shall any inan cast himselfe behind, or set 
hi~nselfe upon any waggon, or horse-back; the offenders to be punished accord- 
ing to the time and place. 

58. Whatever Regiment shall first charge the enemy and retire afterwards 
from them before they come to dint of sword wit11 them, shall answer it  hefore 
our highest Marshals Court. 

59. And if the thing be occasioned by any Officer, he shall be publikely dis- 
graced for it, and then turned out of the Leaguer. 

60. But if both Officers and Souldiers bee found faulty alike, then shall the 
officers be punished a s  aforesaid. If i t  bee in  the Souldiers alone, then shall 
every tenth man be hanged; the rest shall bee condemned to carry all the 
filth out of the Leaguer, until such time a s  they performe some exploit that is 
worthy to procure their pardon, after which time they shall bee cleer of their 
former disgrace. But if, a t  the first, any man can by the testimony of ten men 

prove himselfe not guilty of the cowardize, he shall goe free. 
1421 61. \T7hen any occasion of service is, hee that first runs away, if any 

man kill him, hee shall be free; and if a t  that time he escape, and be 
apprehended Bfterwards, he shall be proclaimed Traitor, and then put out of 
the Quarter; after which, whosoever killeth him, shall never be called to  
account for it. 

62. If any occasion be to enter any Castle, Towne c r  Sconce by assault or 
breach, he dlho retires from the place before hee hath been a t  handy blowes 
with the enemy, and hath used his sword, so farre  a s  it is  possible for him to 
doe service with it, and beforehe bee by main strength beaten from i t  by the 
enemy, shall be punished as  the Court shall censure him. 

63. Whatsoever Ensigne-bearer shall flye out of any place of Battery, Sconce 
or Redout, before 11ee hath endured three assaults, and receive no reliefe, s l~al l  
be punished as  before. 

64. Whatsoever Regiment, Troop or Company refuseth to advance forwards 
to charge the enemy, but out of fear and cowardize stayes behind their fellows, 
shall be punished ds before. 

65. Whatsoever Regiment, Troop or Company is the beginner of any mutiny 
-shall be punished 	a s  is  before 	mentioned; the first authonr to die for it, and 

the next consenter to bee punished according to the discretion of the Court. 
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66. If any Regiment, Troop or Company shall flye out of the Field or Battell. 
theh shall they three several times (six weeks being betwixt every time)
answer for it  before the Court, and if there i t  can be proved that  they have 
done ill, and have broken their Oath, they shall be proclaimed Traitors, nnd all 
their goods shall be confiscated, whether they bee present to answer it  before 
the Court or not: if they bee absent they shall bee allotted so many daies a s  
wee shall appoint them for liberty to come in to  answer it  before the Court, 
where, if they cleer themselves, well and good; if not, they shall have so many 
daies to retire themselves after which, if they be apprehended, then shall they 
be punisht according as  the Court shall doom them. 
67. Whatsoever Regiment, Troop or Company shall.treat with the enemy, or 

enter into any conditions with them whatsotver (without our leave, or our 
Generals, or chief Commander in his absence) whatsoever officer shall doe the 
same, shall be put to death for it, and all his goods shall bee confiscated; of 
the souldiers every tenth man shall be hanged, and the rest punished, a s  afore- 
said. 
68. Whosoever presuming to do the same, and shall be taken therewith, shall 

bee proceeded withal1 like those that  Aye out of the field; their goods also shall 
be confiscate. 
69. If any that then were in company with such, can free themselves from 

being partakers in the crime, and can prove that they did their best to resist i t ;  
then shall they be rewarded by us according as  the matter is of importance. 
70. Whoever, upon any strength, holds discourse with the enemy, more or 

lesse, without our leave, our Generals, or the Governour of the place; shall die 
for it. 
71. If i t  bee proved that they have given the enemy any private intelligence, 

by letter or otherwise, without our leave as  aforesaid ; shall die for it. 
72. They that  give over any strength unto the enemy, unlesse it be for 

1422 extremity of hunger or want of Ammunition; the Governour, with all 
the Officers, shall die for i t ;  all the souldiers shall be lodged without 

the quarters, without any Colours, they shall be made to carry out all the 
filth of the Leaguer; thus to continue until1 some noble exploit of them be per- 
formed, which shall promerit pardon for their former cowardize. 
73. Whatsoever souldiers shall compel1 any Governour to give up any Strength, 

shall lose their life for i t :  those, either officers or Souldiers, tinat consent unto 
it, to be thus punished; the Officers to die all, and the Souldiers every tenth 
man to be hanged: but herein their estate shall be considered, if they already 
have suffered famine and want of necessaries for their life, and bee withall 
out of hope to bee relieved, and a re  so pressed by the enemy, that  of necessity 
they must within a short time give u p  the Peece, endangering their lives thereby, 
without all hope of reliefe: herein shall our Generall, with his Councell of 
Warre, either cleer them, or condemne them according to their merit. 
74. If any number of Souldiers shall, without leave of their Captain, assemble 

together for the making of any convention, or taking of any councell amongst 
themselves; so many inferiour Officers as  be in  company with them shall 
suffer death for it, and the souldiers be so punished a s  they that give up any 
Strength. Also a t  no time shall they have liberty to hold any meeting amongst 
themselves, neither shall any Captain permit it unto them; he that  presumeth 
to suffer them shall answer it  before our highest Court. 
75. If any being brought in question amongst others, shall czll for help of his 

own Nation or of others, with intention rather to bee revenged than to defeud 
himself; he shall suffer death for it, and they that  come in to help him shall 
be punished like Mutiners. 
76. Whosoever giveth advice unto the enemy any manner of way, shall die 

for it. 
77. And so shall they tha t  give any token, signe or Item unto the enemy. 
78. Every man shall be contented with that Quarter that  shall be given 

him either in the Town or Leaguer ; the contrary doer to be accounted a Mutiner. 
79. Whoever flings away his Armes, either in  field or otherwhere, shall be 

scourged through the Quarter, and then be lodged without it, be enforced to 
make the streets clean until they redeem themselves by some worthy exploit 
doing. 
80. H e  that  selleth or pawneth his armes or any kind of ammunition what- 

soever, or any Hatchets, Spades, Shovels, Pickaxes, or other the like neces- 
sary instruments used in the tield, shall be, for the first and second time, beaten ' 
through the Quarters, and for the third time, punish'd a s  for other theft:  he 
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also that bnieth or talreth them upon pawn, be he souldier or be he victualler, 
he shall first lose his money, and then bee punish'ed like him that  sold them. 

81. He that wilfully breaketh any of his Armes or In~plementsaforesaid, shall 
again pay for the mending of them, and after that be punish'd with bread and 
water, or otherwise, according to the discretion of the Court. 

82. Hee that after warning to the contrary, shall either buy or sell, shall 
first lose all the things so sold or bought, and then be punished for his diso
bedience, a s  is aforesaid. 

83. No man that once hath been proclaimed Traitor, either a t  home 
1423 	 or in the field, or that  hath been under the hangman's hands, shall ever 

bee endured again in any Company. 
84. No Duel1 or Combat shall be permitted to  bee fought either in the 

Leaguer or place of Strength: if any offereth to wrong others, it shall bee 
decided by the Officers of the Regiment; he that  challengeth the field of 
another shall answer i t  before the Marshal's Court. I f  aay Captain, Lieutenant, 
Ancient, or other interiour officer, shall either give leave or permission unto any 
under tlieir command, to enter combat, and doth not rather hinder them, shall 
be presently cashiered from their charges, and serve afterwards a s  a Reformado 
or conlnion souldier; but if any harm be done he shall answer i t  a s  deeply 
as  he that did it. 

85. Hee that  forceth any woman to abuse her, and the matter bee proved, hee 
shall die for it. 

86. No Whore shall be suffered in the Leaguer; but if any will have his own 
w ~ f ewith him, he may; if any unmarried woman bee found, hee that keeps 
her ma7 have leave lawfully to marry her, or else be forced to put her away. 

87. No man shall presume to set fire on any Town or Village in our Land: 
if any doe, he shall be punished according to the importancy of the matter, 
so as  the Judges shall sentence him. 

88. No Souldier shall set fire upon any Town or Village in the enemies' Land, 
without he be commanded by his Captain: neither shall any Captain give any 
such cornilland unlesse hee hath first received it from us or our Generall: who 
so doth the contrary, he shall answer i t  in the Generals Councell of Warre 
according to the importance of the matter ; and if i t  be proved to be prejudicial1 
unto us, and advantagious for the enemy he shall suffer death for it. 

89. No Souldier shall pillage anything from our subjects upon any March, 
Strength, Leaguer, or otherwise howsoever, upon pain of death. 

90. He that beats his Host or his household servants, the first and second 
time hec shall be put in yrons, and made to fast with bread and water according 
a s  the wrong is that he hath done, if the harme be great, hee shall be pnnish'd 
thereafter, according to the discretion of the Court. 

91. None shall presume to do wrong to any that brings necessaries to our 
Leaguer, Castle or Strength whatsoever, or to cast their goods down off their 
Horses, and take away their Horses perforce; which who so dot11 shall die 
f6r it. 

92. They that pillage or steal either in our Land or in the enemies, or from 
any of them that come to furnish our Leaguer or Strength, without leave, 
shall bee punish'd a s  for other theft. 

93. If i t  so please God that  we beat the enemy, either in the field or in his 
Leaguer, then shall every man that is appointed follow the chase of the enemy, 
and no man give hinlselfe to fall upon pillage, so long a s  i t  is possible to follow 
the enemy, and until such time as  he be assuredly beaten; which done, then 
may their quarters be fallen upon, every man talring what he findeth in his 
owne quarters; n e i t b ~ rshall any man fall to plunder one in anothers quarters, 
but rest himselfe contented with that which is assigned him. 

94. If any man give himselfe to fall upon the pillage before leave be given 
him so to doe, then may any of his Officers kill him. Moreover, if any 

1424 misfortune ensue upon their greedinesse after the spoyle, then shall all of 
them sufier death for  i t ;  and, notwithstanding there comes no damage 

thereupon, yet shall they lye in  Irons for one moneth, living all  that while 
upon bread and watei, giving all the pillage so gotten unto the next hospital!. 
He that plunders another quarter, shall also have the same punishment. 

95. When any Fort  or place of Strength is taken in, no man shall fall upon 
the spoyle before that  all the places in which the enemy is lodged be also 
taken in, and that the Souldiers and Burgers have layed downe their Armes, 
and that the quarters be dealt out and assigned to every body; who so does 
the contrary, shall be punished as before. 
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96. No man shall presume to pillage any Church or Hospitall, although the 
Strength be taken by assault; except he be first commanded, or that the 
Souldiers and Burgers be fled thereinto and doe harme from thence; who 
dares the contrary, shall be punished as  aforesaid. 

97. No man shall set fire upon any Hospitall, Churche, Schoole, or Mill, or 
spoyle them any way, except he be commancled; neither shall any tyrannize 
over any Churchman, or aged people, men or women, maides or children, un- 
less they first take arms against them, under paine of punishment a t  the dis- 
cretion of the Judges. 

98. No souldier shall abuse any Churches, Colledges, Schooles or Hospitalls; 
or offer any kind of violence to Ecclesiastical1 persons, nor in any way be 
troublesome with pitching or inquartering upon them, or with exacting of con
tribution from them ; no souldier shall give disturbance or offence to any person 
exercising his sacred function or Ministry, upon paine of death. 

99. Let the billet and lodgings in every City be assigned to the Souldiers, 
by the Burge-masters or chiefe Head-burroughes; and let no Con~mander pre- 
sume to meddle with that office; no commander or common souldier shall either 
exact or receive of the Townesmen or Citizens anything, besides what the 
Icing or his Generall in his absence hath appointed to be received. 

100. No Citizen nor Countryman shall be bound to allow unto either Souldier 
or Officer anything but what is contained in the King's Orders, for contri- 
butions and enquarterings; (viz.) nothing besides house-roome, fire-wood, 
candle, vinegar and salt, which is yet to be understood that the inferiour Offi- 
cers, as  Serjeants and Corporalls, and those under them, a s  also all  common 
Souldiers, shall make shift with the common fire and candle of the house where 
they lie, and do their businesse by them. 

101. If so be that Colonels and other Commanders have any servants or at- 
tendants. they shall not be maintained bs  the Citizens or Yeon~andrv. but bv 

v ,

their own ~ a s t e r s .  
102. No Commander shall take any house or lodging in his protection, or a t  

his owne pleasure give a ticket of freedome, when such tickets are  not ex
pressly desired of him, nor shall he receive any bribe or present to mend his 
owne commons withall, under any colour or pretext whatsoever. If any man 
desire a personal1 safeguard, let him be contented with that which is appointed 
in the King's Orders. 

103. To Commanders and Souldiers present, ler the usual1 allowance be of- 
fered by the Citizens, but let no care be taken for such a s  are  away. 

104. New-levied Souldiers are  to have no allowance before they be entertained 
 
a t  tlw Muster. 
 

1425 105. Nothing is to be allowed the Souldiers in any house but in the 

same where he is billited; if (hey take anything otherwhere by force, 


they are  to make it  good. 

106. If either Officer, Souldier, or Sutler be to travell through any Country, 
 

the people are  not to furnish them with Waggons, Posthorse, or victuals but 
 
for their ready money, unless they bring a Warrant either from the King or 
 
the Generall. 
 

107. No Souldier is to forsake his Colours, and to put himself under the en- 

tertainment of any other Colonel1 or Garrison, or to ramble about the Countrey, 

without he hath his Colonel's Pass, or his that  is  in his stead: who so doth, 

i t  shall bee lawful1 for any man to apprehend him, and send him prisoner to 

the next garrison of the King's, where he shall be examined, and punished ac- 

cordingly. 


108. Whosoever have any lawful1 Passes, ought by no means to abuse the 
benefit of them, or practise any cheats under the pretence of them. If any be 
found with any pilfery, or to have taken any man's cattell or goods; it  shall be 
lawful1 for the Countrey-people to lay hands upon them, and to bring them to 
the next garrison ; special1 care being I~ad ,  that if the prisoner hath any letters 
of moment about him, they be speedily and safely delivered. 

109. Our Carriers or Posts, though they have lawful1 Passes to travell withall, 
yet shall they not ride their Post-horses, which they hire, beyond the next 
Stage. And if they shall take away any horse from one or other, to tire 
out with hard riding, and beyond reason; they shall be bound to return the 
horse again, or to make satisfaction for him. The same order shall take place 
too, when any Regiment or Troops of ours shall remove from one Quarter to 
another; namely, when they shall hire Postillions or baggage-Waggons for .  
the carriage of their Valises, Armes or Ammunition. 
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110. The houses of the Princes or Nobility which have no need to borrow 

. our Guard to defend them from our enemy, shall not be pressed with souldiers. 
111. Moreover, under a great penaltie, i t  is  provided, that neither Officers nor 

Souldiers shall make stay of, or arrest the Princes Comnlissaries or Officers, 
or any Gentlemen, Councellors of State, Senators or Blirgers of any Cities, or 
other countrey-people; nor by any fact of violence shall offend them. 

112. Travellers, or other passengers going about their businesse into any Gar- 
risons or places of Muster, shall by no means bee stayed, injured, or have con- 
tribution laid upon them. 

113. Our Commanders shall d e f e ~ d  the countrey-people and Ploughmen that 
follow their husbandry, and shall suffer none to hinder them in it. 

114. No Commander or common souldier whatsoever, either in Town of Gar- 
rison, or place of Muster, shall exact anything upon Passengers, nor shall lay 
any Custome or Toll npon any Merchandize inlpol.ted or exported; nor shall 
any bee a hindrance to the Lord of the place, in receiving his dpe Custon~es or 
Toll-gathering; but to further them. 

115. If any of our Officers having power of Command, shall give the Word 
for any Remove or 	March 	to some other Quarter; those souldiers either of 

Horse or Foot that privily lurk behind their felloxx-s shall have no nower 
~ ~ A- .. -

1426 to exact ~ a r t  of the contributions formerly allotted for their maintenance 
in that place; but shall severally be punished rather for their lingering 

behind the Army. 
116. ~hatsoe ;e r  is not contained in these Articles, and is  repugnant to Mili- 

tary Discipline, or whereby the miserable and innocent country may against all 
right and reason be burdened withall, whatsoever offence finally shall be com- 
mitted against these orders, that shall the several1 Commanders make good, or 
see severally punished unlesse themselves will stand bound to give further 
satisfaction for it. 

117. According to these Articles, let every man governe his businesse and 
actions, and learne by them to take heed in comming into lurch or danger. 

118. If any Souldier happens to get free-booty in any Castle, City, Towne, 
Fort, Strength, or Leaguer; and moreover whatsoever Ordnance, &Iunition for 
Warre, and victuals is found there, shall be left for our use, the rest shall be the 
Souldiers, only the tenth part thereof shall they give to the sicke and maimed 
Souldiers in the Hospitalls. All prisoners shall first be presented to us, amongst 
which if there bee any man of note, whom we desire to have unto our selves, wee 
promise in lieu thereof honestly to recompence the taker of him, accorcling to 
the quality of the person; other prisoners of inferiour ranlre may the takers 
keep unto themselves, whom by our leave or our Generalls they may put to 
their ransome and take it  to themselves, but without leave they may not ran- 
some them upon paine of death. 

119. If any bee found drunken in the enemies Leaguer Castle, or Towne, be- 
fore the enemy hath yielded himself wholly up to our mercy, and laid downe 
his Armes; whosoever shall kill the said drunken Souldier shall be free for i t ;  
always provided that good proofe be brought that hee was drunken; and if 
that Souldier escape for that time with his life, and that it  cao appear that  
some dammage or hindrance hath come unto our service by his drunkei~nesse, 
then wheresoever he be apprehended he shall die for i t ;  but if no hurt ensued 
thereof, yet shall be put in irons for the space of one month, living upon his 
pittance of Bread and Water. 

120. A11 our Souldiers shall Cf~~ely repaire unto the general1 musters upon the 
day and houre appointed; nor shall any Colonel1 or Captaine either of Horse 
or Foot, keepe backe his Souldiers from being mustered a t  the time when 
our Muster-masters shall desire to view them; if any refuse, he shall be taken 
for a 	 Mntiner. 

121. No Colonel1 nor Captaine shall lend any of their Souldiers to another 
upon the Muster-dayes for the making up of their numbers compleat; he that 
thus makes a false Muster, shall answer i t  a t  the Marshalls Court, where being 
found guilty he shall be proclaimed Traitor; after which being put out of the 
Quarter, his Colours shall flie no more. 

122. If any Souldier hires out himselfe for money to runne the Gate- 
 
1427 lope % three several times, he shall be beheaded, and if any Captaine shall 
 

so permit or counsel1 his Souldier to doe the same, he shall be actually 
 
cashiered. 
 

'Running the Gate-lope or Purgatory, is, when he that hat11 done the fault, i s  to run 
between the Regiment standing halfe on one side, and halfe on the other, with whips
or bastinadoes in their hands, to  lash and cudgel the offender, which punishmellt many 
a shameless souldier will be hired to undergo for drinke or money. (Note bp Ward.) 



AND PRECEDENTS. 

Nobility which have no need to borrow 
?nemy, shall not be pressed with souldiers. 
:ie, i t  is  provided, that neither Officers nor 
est the Princes Comnlissaries or Officers, 
ite, Senators or Burgers of any Cities, or 
~ c t  of violence shall offend them. 
going about their busii~esse into ally Gar- 

o means bee stayed, injured, or have con- 

the countrey-people and Ploughmen that 
er none to hirider them in it. 
lldier whatsoever, either in Town of Gar- 
anything upon Passengers, nor shall lay 

'handize imported or exported ; nor shall 
le place, in receiving his dge Customes or 

power of Command, shall give the Word 
other Quarter ; those souldiers either of 
behind their fellow-s shall have no power 

is formerly allotted for their nlaintenance 
!ly be punished rather for their lingering 

these Articles, and is  repugnant to Mili- 
.ble and innocent country may against all 
, whatsoever offence finally shall be com- 
1 the several1 Commanders make good, or 
selves will stand bound to give further 

:t every man governe his businesse and 
eed in comming into lurch or danger. 
t free-booty in any Castle, City, Towne, 
,over whatsoever Ordnance, Munition for 
.11 be left for our use, the rest shall be the 
shall they give to the sicke and maimed 
ers shall first be presented to us, amongst 
om we desire to have unto our selves, wee 
compence the taker of him, according to 
mers of inferiour ranlxe may the takers 
leave or our Generalls they may put to 
es, but without leave they may not ran- 

e enemies Leaguer Castle, or Towne, be- 
ivholly up to our mercy, and laid downe 
id drunken Souldier shall be free for i t ;  
brought that  hee was drunken; and if 
th his life, and that it  car? appear that 
le unto our service by his drunkennesse, 
e shall die for i t ;  but if no hurt ensued 
the space of one month, living upon his 

paire unto the general1 musters upon the 
ny Colonell or Captaine either of Horse 
rom being mustered a t  the time when 
v them; if any refuse, he shall be taken 

lend any of their Souldiers t o  another 
up of their numbers compleat ; he that 

r .it a t  the Marshalls Court, where being 
'aitor; after which being put out of the 

himselfe for money to runue the Gate- 
1 be beheaded, and if any Captaine shall 
?r to  doe the same, he shall be actually 

- 
when he that hath done the fault, is to run 
le slde, and halfe on the other, with whlps 
cudgel the offender which punishment nlany 
J for drinke or moiey. (Note by Ward.) 

MILITARY LAW AND PRECEDENTS. 915 

123. If  any Horsernan borrowes either Horse, A r m u r ,  Pistols, Saddle, Sword, 
or Harnesse to passe Muster withall, so much a s  is borrowed shall be escheated, 
and himselfe after that turned out of the Leaguer, as  likewise he shall that 
lent it  him: the one halfe of the Armes forfeited shall goe to the Captaine, 
and the other halfe unto the Parforce. 

124. If i t  can be proved that any Horseman hath wilfully spoyled his Horse; 
hee shall be mad^ Traitor, lose his Horse and bee turned out the Quarter. 

125. All Souldiers both of Horse and Foot shall be taken on a t  a free Muster, 
but not by any private Captaine; neither shall their pay goe on before they be 
mustered by our Mnste:-masters. 

126. No Souldier either of Horse or Foct shall be cashiered by his Colonell, 
Captaine, or other iuferiour officer; nor shall they who being talien on a t  a 
free Muster, have their men sworne to serve (if i t  please God) until the next 
Muster, except it  be upon a free Muster, a t  which time the Muster-masters, 
and his Colonell may freely give him his Passe. 

127. If any forreine Souldiere shall desire his passe in any Towne of Gar- 
rison after the enemy be retired he may have i t ;  but by no means whilst there 
is any service to be done against the enemy. 

128. If any Souldier or Native subject, desires to bee discharged from the 
warres, he shall give notice thereof unto the Muster-masters; who if they finde 
hini to bee sicke, or maimed, or that he served twenty yeares in our warres, 
or hat11 beene ten several1 times before the enemy, and can bring good witnesse 
thereof, he shall be discharges. 

129. If any Colonel1 or Captaine, either of Horse or Foot does give any 
Passe otherwise than is before mentioned, he shall be punished a s  for other 
Fellonies; aud he who hath obtained the same Passe, shall lose three moneths 
pay, and be put in prison for one moneth, upon bread and water. 

130. No Colonel1 or Captaine either of Horse or Foot shall give leave to his 
Souldiers to goe home out of the Field, without leave of our Generall, or chiefe 
Commander: whosoever does the contrary, shall lose three moneths pay, 
and be put in prison for one moneth, upon Bread and Water. 

131. No Captaine either of Horse or Foote shall presume to goe out of any 
Leaguer or place or Strength to demand his pay, without leave of the Generall 
or Governour; who so doth, sllall be cashired from his place, and put out 
of the quarters. 

132. No Captaine either of Horse or Foot shall hold backe any of his soul- 
diers meanes from him; of which if any complaine, the Captaine shall answer 
i t ----- hnfore the Court, where being found guilty, he shall be punisht a s  for other 
Felony; also if any mischanceensue thereupon, a s  that the Souldiers mutine, 
be sicke, or endure hunger, or give up any Strength; then shall he answer for 
all those inconveniences, that hereupon can or may ensue. 

133. If any Captaine lends money unto his souldiers which he desires should 
be paid againe; that  must be done in the presence of the Muster-masters, that  

our service be no way hindered or neglected. 
1428 134. If upon necessity the case sometimes so falls out in the Leaguer, 

that pay bee not always made a t  the dae time mentioned in the Commis- 
sions, yet shall every man in the meane time be willing to further our service, 
seeing they have victuals sufficient for the present, and that they shall so soone 
as  may bee receive the rest of their means, a s  is mentioned in their Commission. 

135. Very requiste i t  is, that good justice be holden amongst our Souldiers, 
a s  well as  amongst other our Subjects. 

136. For the same reason was a King ordained by God to be the Soveraigne 
Judge in the field as  well a s  a t  home. 

137. Now therefore in  respect of many occasions which may fall out, his 
single judgment alone may bee too weak to discerne every particular circum- 
stance; therefore it  is requisite that in the Leaguer, a s  well a s  otherwhere, 
there be some Court of Justice erected for th.? deciding of all controversies; 
and to be careful1 in like manner, that our Articles of warre be of all persons 
observed and obeyed so farre  forth a s  is possible. 

1.18 We ordained therefore that there be tw'o Courts in  our Leaguer: a high 
COG:and a lower Court. 

139. The lower Court shall be amongst the Regiments both of Horse and 
Foot, whereof every Regiment shall have one among themselves. 

140. In  the Horse-Regiments the Colonell shall be President, and in hia 
absence the Captaine of our owne Life-guards; with them are three Captains to 
be joyned, three Lieutenants, three Cornets, and three Quarter-masters that  so 
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together with the President they may be to the number of thirteene a t  the 
leaste. 

141. In  a Regiment of Foot the Colonell also shall be President, and his Lieu- 
tenant Colonel1 in his absence; with them are two Captains to be joyned, two 
Lieutenants, two Ensignes, foure Serjeants, and two Quarter-masters; that  
together with the President they may be thirteene in number also. 

142. In  our highest Marshall Court, shall our General be President; in his 
absence our Field Marshall; when our Generall is present, his associates shall 
be our Field Marshall first, next him our General of the Ordnance, Serjeant 
Major Generall, Generall of the Horse, Quarter-Master-General; next to them 
shall sit our Muster-Masters and all our Colonells, and in their absence their 
Lieutenant Colonelk, and these shall sit together when there is any matter of 
great importance in coniroversie. 

143. Whensoever this highest Court is to be holden they shall observe this 
order; our great General1 as  President, shall sit alone a t  the head of the Table; 
on his right hand our Field-Marshall, on his left hand the Generall of the 
Ordnance, on the right hand nest our Serjeant-Major-General1 on the left hand 
againe the Generall of the Horse, and then the Quarter-Master-General on one 
hand, and the Muster-Master-Genera11 on the other; after them shall every 
Colonell sit according to his place a s  here followes; first, the Colonell of our 
Life Regiment, or of the Guards of our owne person; then every Colo~lell ac- 
cording to their places of antiquity. I f  there happen to be any great men in the 
Army of our subjects, that be of good understanding, they shall cause them to 
sit next these Oflicers; after these shall sit all of the Colonells of strange

Nations, e\ery one according to his antiquity of service. 
1429 144. -411 these Judges both of higher and lower Courts, shall under the 

blue Skies thus swear before Almighty God, that they will inviolably keep 
this following oath unto us  : I.R. W. doe here promise before God upon his holy 
Gospell, that I both will and shall Judqe uprightly in all things according to 
the Lawes of God, of our Nation, and these Articles of Warre, so farre forth 
as  it  pleaseth Alniighty God to give me understanding; neither will I for favour 
nor for hatred, for good will, feare, ill will, anger, or any gift or bribe what- 
soever, judge wrongfully; but judge him free that ought to be free, and doom 
him guilty, that I fillde guilty; a s  the Lord of Heavrn and Earth shall help 
my soule and body a t  the last day, I shall hold this oath truly. 

145. The Judges of our highest Court shall take this their oath in the first 
Leaguer, where our Campe shall be pitched; our Genernll, and the rest ape 
painted to set with him shall repair to the phce  where me shall appoint, before 
his Tent, or otherwhere; where an officer appointed by us sllall first take his 
oath, and then the others oathes also. 

146. When the President of our lower Courts shall heare this aforesaid oat11 
read before them, then shall they hold up their hands, and sneare to keep .it; 
in like manner, so often a s  any Court is to be nolden in ally Regiment, the 
aforesaid oath shall be read before all them that  sit in judgment with him, 
who shall also hold up their hands and promise to keep the oath aforesaid. 

147. In  our highest Court, there shall be one Sworne Secretary appointed, 
who shall make a diligent record of all the proceedings that shall fall 
out, either in any pitcht Battell, Skirmish, Leaguer, or any other peece of serv- 
ice whatsoever ; he shall take the note, both of the day, place, and houre, with 
all other circunistances that shall happen; he shall also set his hand unto all 
sentences signed by our Generall; he shall have also two Clerkes or Notaries 
under him, wno shall ingrosse all these passages, and lreepe a true Register of 
all enterprises that our Generall with his Counsel1 of Warre shall give order 
to have done; and likewise of what letters be either written or received. 

148. In our highest Court there shall be one Vice-president, who shall com- 
mand the Serjeant a t  Armes, whose office is to warne in all the .Jutlges of the 
Court, that they may there appeare a t  the time and place appointed, and also 
to give the same notice both unto the Plaintife and Defendant. 

149. In all lower Courts, also, there shall be one sworne Clerlre or Secretary 
who shall likewise hold the same order that is mentioned in our highest Court. 

150. Our highest Court shall be carefull also to heare and judge all cr~niinall 
actions, and especially cases of conspiracy or treason practised or plotted 
against us, or our Generall either in word or deed; secondly, if any gives out 
dishonourable speeches against our Majesty; thirdly, or consulteti- with the 
enemy to betray our Leaguer, Castle, Towne, Soultliers, or Fleet any way what- 
soever; foul-tlily, if any there be partakers of such treason or treachery, and 
reveale it not ;  fifthly, or ally that hatfi held correspondency or intelligence 
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wlth the enemy; sisthly, if any hath a spite or malice against us or our 
Country; seventhly, if any speake disgracefully, either of our owne Generalls 
person or endeavours; eightllly, or that  intendeth treachery against our Gen

era11 or his Under-OWcers; or that spealreth disgracefully of them. 
1430 151. A11 questions in like manner happening betwixt Off'icers and their 

Souldiers, if they suspeet our lower Court to be partial1 anyway, then 
may they appeale unto our highest Court, who shall.decide the matter. 

152. If a Gentleman or any Officer be summoned to appeare before the lower 
Court, for any lnattcr of ilnportance that may touch his life, or honour; then 
shall the same be decided by our higher Court. 

153. All civill questions shall be in controversie in our lower Court, if the 
debt or fine extends unto five hundred Dollars or seventy-five pounds or above; 
if the party complains of injustice they may thence appeale unto the higher 
Court, i t  so be they can first prove the injustice. 

154. All other occasions that may 1'311 out, be they civill, or be they criminall; 
shall first come before the lower Court where they shall be heard and what is  
there by good evidence proved, shall be recorded. 

155. Any criminal1 action, that is  adjudged in our lower Court, we command 
that the sentence be presented unto our Generall; we will not have it  presently 
put in execution, until1 he gives command for it  in our absence. But our selves 
being in pemon there present, will first take notice of it, and dispose afterwards 
of it, as  we shall think expedient. 

156. In our higher Court, the Generall Parforce, or his Lieutenant shall be 
the Plaintife, who ahall be bound to follow the complaint diligently, to the end 
he may the better infornle our Councellors who are to doe Justice; if i t  be a 
matter against ourselves, then shall our owne Advocate defend our action 
before our Court. 

157. The same power the Parforce of every Regiment shall have in our lower 
Court, which Parforce shall be bound, also to give notice of every breach of 
these Articles of warre, that the infringer may be punished. 

158. Whatsoever fine is  by the aforesaid Judges determined according to our 
Articles of warre, and escheated thereupon. shall be divided into three parts. 
Our owne parte of the fine we freely bestow upon the several Captains either of 
Horse or Foot, which is forfeited by their Officers and Souldiers; and the for- 
feiture of every Captain, we bestow upon their Colonell; and the forfeiture of 
every Colonel1 we give unto our Generall. The other two parts, belonging 
either to the party to whom it is adjudged, or to the Court, those leave we 
undisposed, the point of Treason onely excepted; and this gift of ours unto our 
OWcers, is to be understood to indure so long a s  the Army be in field, upon any 
strength or worke, and till they come home againe, after which time, they shall 
come under the law of the land like the other inhabitants. 

159. Whensoever our highest Court is to sit, i t  shall be two houres before 
proclaimed through the Leaguer, that there is  such an action criminall to be 
there tried, which is to be decided under the blue skies: but if it be an action 
civill, then may the court be holden within some tent, or otherwhere; then shall 
the souldiers come together, about the place where the Court is to be holden, 
no man presoming to come too neere the table where the Judges are  to  s i t ;  
then shall our Generall come foremost of all, and the other his associats, two 
and two together, in which order, they all comming out of the Generalls te'nt, 
shall set themselves down in the Court, in the order before appointed; the 

Secretaries place shall be a t  the lower end of the table, where he shall 
1431 take diligent notice in writing of all  things declared before the Court; 

then shall the Generall Parforce begin to open his complaint before them, 
and the contrary party shall have liberty to answer for himself, until1 the 
Judges be thoroughly informed of the truth of all things. 

160. If the Court be to be holden in any house or tent, they shall observe the 
same order in following the Generall in their degrees, where they shall also 
sit as  is afore mentioned. 

161. The matter being thoroughly opened and considered upon, according 
60 the importance of it, and our whole Court agreeing in one opinion; they 
shall command their sentence concerning the same action, to be publikely there 
read in the hearing of all men, always reserving his Majesties further will 
and pleasure. 

162. I n  our lower court they shall also hold the same order; saving that the 
particular Court of every Regiment, shall be holden in their owne quarters. 

163. In  this lower Court, they shall alwayes observe this order; namely, 
that the President sits a t  the bords end alone, the Captaines, Lieutenants, and 
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1432 EXTRACT FROM THE " ENGLIL 
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tli~1.t there b e  not Captains enough to 
QRicers n?ay he called in. 
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Ensignes on either side; so many inferior OBcers also upon each side, that 
so they may the better reason upon the matter amongst themselves; Last of 
all, shall the Clerk or  Secretary sit  a t  the lower end of the Table; the one 
party standing upon one hand, and. the other upon the other. 
164. So soon as  the sentence is  given the President shall rise up and all 

that  sit  with him, but doom being given by our Generall, that one of the parties 
must lose his head, hand, o r  the like; then shall they command the Parforce 
to  take him away to Prison, which done, the Parforce shall send unto the 
Minister, to desire him to visit the Party, and to give him the Communion; 
but if the doom be passed in any lower Court, it shall be signifled up unto the 
Generall in  our absence, who shall either pardon the fact or execute the 
sentence. 
165. No superiour Officer, Colonel or Captain, either of Horse or loot ,  shall 

sollicit for any man that  is lawfully convicted by the Court, either for any 
crime, or for not observing of these Articles of Warre; unlesse i t  be for his 
very neere kinsman, for whom nature compells him to intercede; otherwise 
the solliciter shall be held a s  odious a s  the delinquent and cashiered from his 
charge. 
166. Whosoever is minded to serve us  in  these Warres, shall be obliged to 

the keepin of these Articles. If any out of presumption, apon any Strength, 
in  any Leaguer, in the field, or upon any worke, shall doe the contrary, be 
he Native or be he Stranger, Gentleman or other, Processe shall be made out 
against him for every time, so long a s  he serves us  in these warres in the 
quality of a Souldier. 
167. These Articles of warre we have made and ordained fo- the welfare 

of our Native Countrey, and doe command that they be read every moneth 
publickly before every Regiment, to the end that no Inan shall pretend ignorance. 
We further will and command all, whatsoever Officers higher or lower, and al l  
our common souldiers, and all  others that come into our Leaguer amongst the 
souldiers, that  none presume to doe the contrary hereof upon paine of rebellion, 
and the incurring of our highest displeasure; For  the firmer confirmation 
whereof, we have hereunto set our hand and seale. 

~ I ~ N E DIN THE LEAGDEBROYAIL 
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1432 EXTRACT FROM THE "ENGLISH MILITARY DISCIPLINE" O F  
JAlllES 11. (1686.) 

I n  an Army the Councel of War is always to Meet a t  the Generals Quarters 
or Tent, and none are  called to i t  but the Lieutenant-Generals, the Major-Gen- 
erals, the Brigadiers, and the Colonels or Commanders of Bodies when the 
Matters concern their Regiments. 

Private Councrls of War or ~ O U F ~ SMartial in a G ~ r i s o n  are  either Held a t  
the Governours House, a t  the Main Guard, or where the Governour orders. In  
a Camp, At the Colonels Tent, who causes -Notice to be given to the Captains 
to be present. 

When all are met, The Governonr or Colonel, or he who is to Sit as  President, 
takes his place a t  the head of the Table, the Captains Sit about according to 
their Seniority ( that  is  to say) The First Captain on the Right Hand of him 
that Presides, the Second on the Left, and so of the rest. And the Town-Major 
o~ the bid-Major or Quarter-kIaster of the Regiment, who in the absence of 
the Judge-Adcoc:tte discharges his Oflice, is to Sit in his Place a t  the lower 
el;d of the Table. 

The Lieutenants: Sub-Lieutenants and Ensigns have right to enter into the 
Room where the Coxmcel of Wai: (or  Court Idartial) is held. But they are  to 
stand at  the Captains backs with their Hats  off, and have no Vote. 

If the Co11!1cel be Callecl to Deliberate on some Matter of Consequence, The 
President haring Opened i t  to the Court, Asks their Opinions. 

yo!~n.~estOfficer gives his Opillion first, and the rest in order till i t  come 
to the Prphiclent who speaks last. The Opinions ef eTery one being set down 
in Writing; the Result is drawn conformablt? to the Plurality of Votes which is 
Sigl~rc!by the Presitlcnt unely. 

J f  tl;e Co~incol of War, or Court-martial be held to judge a Criminal, the 
Presitlent arid Captxins haying taken their places, and the Prisoner being 
brought before them, And tlie In€ormations read, The President Interrogates 
the Prisoner ahout all the Facts whereof he is accused, and having heard his 
Defence, and the Proof made or alleged against him, He is orde~.ed to with- 
draw. being remitted to the Care of the Marshal or Jaylor. Then every one 
judges accortling to his Conscience, and the Ordinances or Articles of War. 
The Sentence is framed according to the Purality of Votes, and the Criminal 
being brought in again, The Sentence is Pronounced to him ir? the name of the 
Cr:uo;:ci of War, 01. Conrt Martial. 

7 - 7 7 >  ,.
i' : , e l l  n Clrilninal is Cond(~n1neJto any Punishment. the Provost Martial 

1433 c?a::eL: the Sentence to be put in Execution ; And if i t  be a publiclr Pun- 
ishin?i!t f ? ~ eRegiment ought to be drawn together to see it, that thereby 

Fi)if.liern ilizy be deterrpcl from offencling. Before a Souldier be punished +:: zn!: I:~l';ii?~ousCrime, he is to be puhlickly Degraded from his Arms, and 
his mat stript over his ears. 

A. Conncel nf W a r  or Conrt Martial is to consist of Seven a t  least with the 
President, \\,hen S!J many Olficers c:ul be brought together; And if i t  so happen 
&J+ there hr not captains enough to make up that  Number, the inferiour 
Officers may he called in. 
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His General, Lieutenant General, or Con 
the time being, And will behave myself ob 
in- all they shall command me for His II 
Swear, That I will be a true, faithful, anc 
way performing my best Endeavours f o ~  
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be Established by His Majesty; and I do 
i t  is not lawful upon any Pretence whatsc 
and that I do Abhor that Traiterous Posi 
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help m e  God. 
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And whatever Regiment, Troop, or ComI 
Enemies, or enter into any Condition wit 
or Leave of the General, Lieutenant Gene 
absence; and the officers of such Regime] 
guilty shall die for i t ;  and of the Soldie 
tenth Man by Lot shall be Hanged, and 1 
the General Court-Martial ; But whatsoel 
they did their utmost to resist and avoid 
of the Crin~e, they shall not only go free, 
Constancy and Fidelity. 

ART. I 

Whosoever shall go about to Enti 
1436 to join or engage in any Trai ter~ 

the Royal Person of the King or E 
for i t ;  And whoever shall not reveal to hi 
soon a s  ever i t  shall come to his knowled 
the Contrivers of such a Plot or Conspir 
same Penalty. 

ABT. 

If any Officer or Soldier shall behave hi 
eral, Lieutenant General, or other Chief C 
tending to his Hurt  or Dishonor, he shal 
and Quality of the Offence by the Judgmt 

Whosoever shall presume in the Preser 
or other Conlinander in Chief, to draw 
Officer, or any of his fellow Soldiers mis 
n Court-Martial shall think fit to inflict . 

ART. : 
Whoever shall presume to violate any 

His Majesty, the General, Lieutenant G 
(knowing the same) shall suffer Death, 
inflicted on h i n ~  by the General Court-R.1 

No Alan shall presume so far  as  to ra 
tion in the Ar~ny, upon Pain of Death, 
Martial shall think M. And if any I 

1434 ARTICLES OF WAR OF JAMES 11. (1688.) 

RULESAND ARTICLESZ'OR 	 THE 	BETTER GOVERNMENT HIS MAJESTIES LAND- O F  
FORCES PAY.IN 

ART. I. 

All Officers and Soldiers (not having just Impediment) shall diligently fre- 
quent Divine Service and Sermon, in such Places as  shall be appointed for the 
Regiment, Troop, or Company, wherein they serve; and such as  either wilfully 
or negligently Absent then~selves from Divine Service or Sermon, or else, being 
present, do bchave themselves undecently or irreverently during the same ; If 
they be Officers, They shall be severely reprehended a t  a Court-Afi~rtial; But 
if private Soliliers, they shall for every such First Offence forfeit each man 
Twelve Pence, to be deducted out of their next Pay ;  And for the Second 
Offence, shall forfeit Twelve Pence, and be laid in Irons for Twelve Hours; and 
for every like offence afterwards, shall suffer and pay in like manner. 

I f  any Sutler or Seller of Ale, Beer, Wine, or any sort of Drinks, Bread, 
Victuals, or other Commodities or Merchandise whatsoever. attending His 
Majesties Forces, shall during the time of Divine Service, or Sermon, set any 
such thing to sale, he shall forfeit the full value thereof, for the use of the 
Poor. 

ART. 111. 

Whosoever shall use any unlawful Oath or Execration (whether Officer or 
Soldier) shall incur the Penalties exprest in the first Article. 

AET. IV. 

If  any Officer or Soldier shall presume to Blaspheme the Holy and Undi- 
vided Trinity, or the Persons of God the Father, God the Son, or God the Holy 
Ghost; Or shall presume to speak against any known Article of the Christian 
Faith, he shall have his Tongue Bored through with a Red-hot Iron. 

I f  any Officer or Soldier shall Abuse or Profane any Place Dedicated to the 
Worship of God, or shall offer Violence to any Chaplain of the Army, 01- any 
other Minister of God's Word, he shall suffer such Punishment aL shall be in- 

inflicted on him by a Court-Martial. 
1435 And whosoever shall take any of the Utensils or Ornaments belonging 

or Dedicated to God's Worship, in any Church or Chappel, shall suffer 
Death for the Pact. 

ART. VI. 

All Officers of what Quality or Condition soever, shall take the followinq 
Oath, which shall be Administered to them, by such Person or Persons, and in 
such Places as  His Majesty, His General, Lieutenant General, or Comll~ander 
In Chief of the Forces for the time being, shall appoint. 

THE OATH OF FIDELITY TO BE TAKEN BY EVEHY OFFICEB AND SOLDIER I N  THE ARMY. 

1,A. B., Do Swear to be true and faithful to my Sovereign Lord King JAMES, 
and to His Heirs and Lawful Successors; and to be Obedient i n  all things to 
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His General, Lieutenant General, or Com~nander in Chief of His Forces, for 
the time being, And will behave myself obediently towards my Superior Officers 
in all they shall conlmand me for His Majesty's Service. And I do further 
Swear, That I will be a true, faithful, and obedient Servant aad Soldier, every 
way performing my best Endeavours for His Majesty's Service, Obeying all  
Orders, and Submitting to all such Rules and Articles of War, as  are  or shall 
be Established by His Majesty; and I do likewise Swear, That I believe, That 
i t  is not lawful upon any Pretence whatsoever, to take Arms against the Icing; 
and that I do Abhor that Traiterous Position of taking Arms by His Authority 
against His Person, or against those that a re  Commissioned by Him. So 
help me God. 

ART. VII. 

No Officer or Soldier shall use any Traiterous Words against the Sacred Per- 
son of the Icing's Most Excellent Majesty upon Pain s f  Death. 

ART. VIII. 

Whosoever shall hold correspondence with any Rebel or Enemy of His Ma- 
jesty, or shall give them Advice or Intelligence either by Letters, Messages, 
Signs, or Tokens, or in any manner of way whatsoever, shall suffer Death. 
And whatever Regiment, Troop, or Company shall Treat with such Rebels or 
Enemies, or enter into any Condition with them without His Majesties Leave, 
or Leave of the General, Lieutenant General, or of the Chief Conlmander in his 
absence; and the officers of such Regiment, Troop, or Company who are found 
guilty shall die for i t ;  and of the Soldiers who shall consent thereunto, every 
tenth M-an by Lot shall be Hanged, and the rest punished a t  the Discretion of 
the General Court-Martial ; But whatsoever Officers or Soldiers can prove that 
they did their utmost to resist and avoid such a Treaty, and were no Partakers 
of the Crime, they shall not only go free, but shall also be Rewarded for their 
Constancy and Fidelity. 

ART. IX. 

Whosoever shall go about to Entice or Persuade either Officer or Soldier 
1436 to join or engage in any Traiterous or Rebellious Act, either against 

the Royal Person of the King or Kingly Government, shall suffer Death 
for i t  ;And whoever shall not reveal to his Superior Officer such a conspiracy 
soon a s  ever it shall come to his knowledge, shall be judged equally guilty with 
t]le Contrivers of such a Plot or Conspiracy, and consequently shall suffer the 
same Penalty. 

ART. X. 

I f  any Officer or Soldier shall behave himself disrespectfully towards the Gen- 
eral, Lieutenant General, or other Chief Commander of the Army, or speak words 
tending to his Hurt  or Dishonor, he shall be punished according to the Nature 
and Quality of the Offence by the Judgment of the General Court-Martial. 

ART. XI. 

Whosoever shall presume in the Presence of the General, Lieutenant General, 
or other Coin~nander in Chief, to draw his Sword with a purpose to do any 
Officer, or any of his fellow Soldiers mischief, shall suffer such Punishment as  

Court-Martial shall think fit to inflict upon him for the said Offence. 

ART. XII. 

Whoever shall presume to violate any Safe Conduct or Protection given by 
His  Majesty, the General, Lieutenant General, or other Commander in Chief 
(knowing the same) shall suffer Death, or such other punishment as  shall be 
inflicted on him by the General Court-Martial. 

ART. XIII.  

No Man shall presume so far  as  to raise or cause the least Mutiny or Sedi- 
tion in the Ariny, upon Pain of Death, or such other Punishment a s  a Court- 
Martial shall think fit. And if any number of Soldiers shall presume to 
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;hemselves for the demanding their Pay, 
lto, shall suffer Death for it, a s  the Heads 
ind Seditious Meetings; And the Soldiers 
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. XVI. 
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XVII. 
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XVIII. 
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XIX. 
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XXI. 
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Burn any House, Barn, Stack of Corn, Hay or Straw, or any Ship, Boat or 
Carriage, or anything which may serve for the Provision of the Army, without 
Order from the Commander in Chief, he shall suffer Death for it. 

ART. XXII. 

Whoever shall run from his Colours, or doth not defend them to the utmost 
of his Power, shall suffer Death. 

1438 ART. XXIII.  

I f  any Oflicers or Soldiers, Regiment, Troop, or Company, or Commanded 
Party, shall not behave themselves in Fight against an Enemy as  they ought 
to do, they shall suEer such Punishment a s  the General Court-Martial shall 
inflict. 

ART. XXIV. 

When i t  shall please God that his Majesty's Forces shall beat the Bebels, or 
Enenly, every Man shall follow his Offirer in the Chase; but whoever shall 
presume to Pillage or Plunder till the Rebels, or Enemy be entirely beaten, 
he shall suffer Death, or such other Punishment a s  shall be pronounced against 
him by the General Court-Martial; and the Pillage so gotten shall be forfeited 
to the use of the sick and inaimed Soldiers. 

ART. XXV. 

In  What Place soever i t  shall please God that the Rebels or Enemy shall be 
subdued or overcome, all the Ordnance, Ammunition and Victuals that shall 
be there found, shall be secured to his Majesties use, and for the better Relief 
of the Army; and one-tenth part of the Spoil shall be laid apart towards the 
Relief of the sick and maimed Soldiers. 

ART. XXVI. 

All Officers whose Charge i t  is shall see the Quarters kept clean and neat 
upon pain of severe Punishment. 

ART. XXVII. 

No Officer shall lie out all Night from the Camp or Garison without his 
Superior Officer's Leave, upon pain of being punished for it  a s  a Court-Martial 
shall think fit; Nor shall any Soldier or Officer go any By-way to the Camp, 
or other than the Common Way laid out for all, upon pain of being punished 
a s  aforesaid. 

ART. XXVIII. 

No Soldier shall presume to make any alarm in the Quarters by shootlng off 
his Muslret in the Night after the Watch is Set, unless i t  be a t  an Enemy;, 
upon pain of suffering such Punishment as  a Court-Martial shall inflict. 

ART. XXIX. 

No Soldier shall in  anger draw his Sword in any Camp, Post, or Garison, 
upon pala of suffering such Punishment as  a Court-Martial shall inflict upon 
him for the same. 

ART. XXX. 

When warning is given for Setting the Watch, by Beat of Drum, or Sound of 
Trumpet, if any Soldier shall absent himself without reasonable Cause, he 
shall be punished by Riding the Wooden Horse, or otherwise a t  the Discretion 

of the Commander. 
1439 And whoever shall fail a t  the Beating of a Drum, or sound of a 

Trumpet, or upon a n  Alarm given, to repair to his Colours, with his Arms 
decently kept, and well fixed (unless there be an evident necessity to hinder 
him from the same) he shall either be put in Irons for it, or suffer such other 
Punishment a s  a Court-Martial shall think fit. 
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All Passes and Licenses for being abs 
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1441 ART. XX: 
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ART. XXXI. 

Whoever makes known- the Watchword without Order, or gives any other 
Word but what is given by the Officer, shall suffer Death, or such other pun- 
ishment a s  the General Court-Martial shall think fit. 

ART.. XXXII. 

A Centinel who shall be found sleeping in any Post, Garrison, Trench or the 
like, (while he should be upon his Duty) shall suffer Death, or such other 
Punishment a s  the General Court-Martiai shall inflict for the same. 

And if a Centinel or Perdue shall forsake his Place, before he be relieved or 
drawn off; or upon discovery of an Enemy, shall not give Warning to his 
Quarters, according to Direction, he shall suffer Death, or snch other Punish- 
ment as  the General Court-Martial shall think fit. 

And if any Soldier employed as  a Scout, shall not go upon that Service so fa r  
as  he is commanded, or having discovered an Ambush, or Approach of the 
Enemy, shall not return forthwith to give Notice or Warning to his Quarters; 
of if he enter into any House, and there or elsewhere be found sleeping or 
drunk, whilst he should have been upon Service, he shall suffer Death, or such 
other Punishment as  shall be inflicted upon him by the General Court-Martial. 

ART. XXXIII. 

Whoever shall do violence to any who shall bring Victuals to the Chmp or 
Garrison, or shall take his Horse or Goods, shall suffer Death, or such other 
Punishment a s  the General Court-Martial shall inflict. 

I f  any shall presume to beat or abuse his Host, or the Wife, Child, or Serv
ant  of his I-Iost, where he is Quartered, he shall be put in Irons for i t :  And 
if he do it  a second time, he shall be further punished; and the party wronged 
shall in both Cases have amends made him. 

And whoever shall force a Woman to abuse her (whether she belong to the 
Enemy, or not) and the fact be sufficiently proved, shall suffer Death for it. 

ART. XXXIV. 

No Soldier or Officer shall use any reproachful or provoking Speech or Act to  
another upon pain of Imprisonment, and such further punishment a s  a Court-
Martial shall think fit. 

Nor shall any Officer or Soldier presume to send a Challenge to any other 
Officer or Soldier to fight a Duel; neither shall any Soldier or Officer upraid 
another for refusing a Challenge; And we do acquit and discharge all Inen 
that  have Quarrels offered, or Challenges made to then], of all Disgrace, or 
opinion of Disadvantage, since they but do the Duties of Soldiers who ought 

to subject themselves to Discipline; and they that provoke them, shall 
1440 be proceeded against a s  Breakers of Discipline, and Enemies to Our 

Service: And whoever shall offend in either of these Cases, if it be an 
'Officer, he shall be Cashiered ; and if a private Soldier, he shall Ride the Wooden 

Horse, and be further punished as  a Court-Martial shall think fit. And if 
any Corporal or other Officer Commanding a Guard, shall willingly or 1-\now
ingly suffer either Soldiers or Officers to go forth to a Duel, he shall be pun- 
ished for i t  by the Sentence of a Court-Martial. 

And all Officers of what Condition soever, ha?e power to part and quell all 
Quarrels, Frays, or sudden Disorders between Soldiers and Officers, tho' of 
another Company, Troop or Regiment, and to commit the disorderly Persons to 
Prison, until their proper Officers be acquainted therewith. 

Whoever shall resist such an Officer (though of another Company, Troop, 
or Regiment) or draw his Sword upon him, shall be severely punished as  the 
General Court-Martial shall appoint. 

And if two or more going into the Field to Fight a Duel, shall draw therr 
Swords or other Weapons and Fight, though neither of them fall upon the 
Spot, nor die afterwards of any Wound there received, yet if they be Officers, 
they shall be cashiered; and if common Soldiers, they shall be punished with 
Riding the Wooden Horse, o r  suffer such other Punishment a s  a Court-Martial 
shall direct. 

And lastly, in  all Cases of Duels, the Seconds, and Carriers of Challenges, 
shall be taken a s  Principals, and punished accordingly. 
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All Passes and Licenses for being absent, shall be brought to the Muster- 
Master, who is required to enter the same in a Book fairly written, to prevent 
Collusion; And whoever is  absent longer than the time limited in his Pass for 
his absence, shall be respited, and not allowed the Muster, without order from 
his Majesty, the General, or other Conln~ander in Chief of his Majesties Forces. 

ART. XXXVI. 

If any Soldier be sick, wounded, or mainled i ~ +  his Majesties Service, he shall 
be sent out of the Camp to some fit Place for his Recovery, where he shall be 
provided for by the Officer appointed to take care of sick and wounded Soldiers, 
and his Wages or Pay shall go on and be duly paid till i t  do's appear that he  
can be no longer serviceable in the Army. and then he shall be sent by Pass 
to his Countrey, with Money to bear his Charges in  his Travel, or such other 
Provision shall be made for him, as  his Majesty shall direct. 

ART. XXXVII. 

All Comn~issions granted by his Majesty, the General, or Commander in Chief 
of his Rlajesties Forces, to any Officer in Pay, shall be brought to the Commis- 
sary of the Musters, and Secretary a t  War, who are to receive and Enter the 
same in a Booli fairly written; and no Con~mission-Officer shall be allowed 
in Muster, without a Com~nission from his Majesty, or the Corninander in Chief 
for the time being, and the same Entered with the Commissary-General of the 
Musters, or his Deputies, and Secretary a t  War. 

1441 ART. XXXVIII. 

No Commission Officer after Enrollment and being Mustered, shall be Dis- 
missed or Cashiered without order froin his Majesty, the General or Com

.mander in Chief for the time being, or a General Court-Martial: But the Cap- 
tains with the approbation of their Colonels, or of the Governour of the Garison 
where they are, may discharge any Non-Con~mission Officer, or Private Soldier 
when they find cause, taking other Non-Commission Officers or Soldiers in their 
Places; Provided that such Colonel or Governour shall forthwith certifie the 
Commissary General of the Muster, That (by their approbation) such Non- 
Commission O'fficers or Soldiers were discharged, and others taken into their 
Places respectively. And in Quarters and Garisons where they are  only single 
Troops or Companies, the Captains certificates are forthwith to be sent and 
accepted by the Commissary-General, expressing the Day of each Non-Commis- 
sion Officers or Soldiers Discharge or Death, and who has been entertained m 
his Place. 

ART. XXXIX. 

All Captains shall use their utmost Endeavours to have their Troops and 
Companies compleat and full, and no Soldiers Duty, either of Horse or Foot, 
shall be done by any other than the Soldier himself; But in case of Sickness or 
Disability, or other necessary Cause, his Captain may dispence with his absence, 
without obliging him to iind another to Serve in his stead. 

ART. XL. 

I f  any Trooper or Dragoon shall lose or spoil his Horse, or any Foot Soldier 
his Arms, or any part thereof by Negligence or Gaming, he shall remain in the 
quality of a Pioneer or Scavenger, till he be furnished a t  his own Charge, with 
a s  good as  were lost; and if he be not otherwise able, the one half of his Pay 
shall pe deducted and set apart for the providing of it  till he be re-furnished. 

Nor shall any Soldier sell, or negligently or wilfully break his Arms, or any 
part thereof, or any Hatchets, Spades, Shovels. Pickaxes, or other Necessaries 
of Wgr, upon pain of severe punishment, at the discretion of the General Court- 
Martial. And where Arms, or other Necessaries aforesaid shall be pawned, 
they are to be forfeited, and seized on for his Majesties use. 
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ART. XLI. 

All Officers and Soldiers, and also the Muster-Master, not duly observing 
these Orders and Insbuctions, and every of them respectively, shall be Cash- 
iered, or liable to such other Punishments a s  his Majesty, or Commander in  
Chief of the Forces, or a Court-Martial shall appoint. 

ART. XLII. 

None shall presume to spoil, .sell, or convey away any Ammunition delivered 
unto him, upon pain of suffering death, or such other punishment a s  the Gen
eral Court-Martial shall think fit. 

1442 ART. XLIII. 

No Officer, Provider or Keeper of the Victuals or Ammunition for hisMajesties 
Forces shall imbezel or willingly spoil or give a false Account of any part 
thereof to whom he is to make his Account. upon pain of suffering Death, or 
such other Pun~shnlent as  the General Court-Martial shall think fit. 

AET. XLI V. 

No Commissary or Victualler shall bring or furnish unto the Camp any un- 
sound or unsavory Victuals of what kind soever, whereby siclrness may grow 
in the Army, or the Service be hindred; ancl if upon Examination before the 
General Conrt-Martial he shall be found guilty, he shall suffer such Punishment 
as  they shall direct. 

AXT. XLV. 

No Officer or Soldier shall be a Victualler in the Army upon pain of being 
punished a t  discretion. 

ART. SLVI. 

No Victualler or seller of Beer. Ale, or Wine belonging to the Army, shall. 
Entertain any Soldier in his House, Booth, Tent or Hutt after the Warning- 
Piece, Tattoe or Beat of he D ~ u m  a t  night, or before the Beating of the 
Reveilles in the morning; Nor shall any Soldier within that time be any where 
but upon his Duty, or in  his Quarters, upon pain of Pun~shment both to the 
Soldier and Entertainer a t  the Discretion of a Court-Martial. 

ART. SLVII. 

The Commission-Officers of every Regiment may hold a Court-Martial for 
that Regiment upon a11 necessary Occasions. 

'The Provost-Martial of every Reginlent shall have the same priviledge in his 
own Regiment as  the Provost-Martial General hath in  the Army or Camp, and 
such Fees also as  the Court-Martial shall allow. 

ART.XLVIII. 

Such who are Judges in a General Court-Martial or in a Regimential Court- 
Martial, shall hold the same Rank in those Courts as  they do in the Army for 
Orders sake, and they shall take an Oath for the due Administration of Justice 
according to these Articles, or (where these Articles do not assign any special 
Punishment) according to their consciences, the best of their Understandings, . and the Custom of War in the like Cases ; and shall demean themselves orderly 
in the hearing of Causes, and before giving of Sentence every Judge shall 
deliver his Vote or Opinion distinctly, and the Sentence is to be according to the 
plurality of Votes, and if there happen to be an equality of Votes, the President 
is  to have a casting Voice. 

And when Sentence is  to be given, the President shall pronounce i t ;  and 
after that the sentence is pronounced the Provost-Martial snall have Warrant 
to cause Execution to be done according to Sentence. 

1443 ART. XLIX. 

At a General Court-Martial there shall be a Clerk who is to be sworn to 
make true and faithful Records of all the Proceedings of that  Court, and there 
shall be also such other Officers appointed both for that, and also for the Regimen- 
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tal Court-Martial as  shall be necessary; and the General Court-Martial may ap- 
point and limit the Fees of the Provost-Martial-General as  they shall think fit. 

All controversies either between Sotcliers and their Captains or other Officers, 
or between Soldier and Soldirr rclnting I c  their Military Capacities, shall be 
summarily heard and determined a t  the next Court-Martial of the Regiment. 

ART. LI. 

I f  in any Matter which shall be Judged in any of the aforesaid Regimental 
Courts-Martial either or the Parties shall find himself aggrieved, he lnay 
appeal to the General Court-Martial, ~ 1 1 0  are  to take care that if the Party 
appealillg make not good his Suggestion, Recompence be inade to the other for 
the trouble and Charge of such a n  Appeal. 

ART. LII. 

In all Criminal Causes which concern the Crown, His Majesties Advocate- 
General or Judge-Advocate of the Army, shall inform the Court and prosecute 
on his Majesties behalf. 

ART. LIII.  

No Officers or Soldiers shall presume to hinder the Provost-Martial, hls 
Lieutenant or Servant in the Execution of their Office upon pain of Death or 
such other Punishment as  a Court-Martial shall think fit;  And all Captains, 
Officers and Soldiers shall do their utmost to apprehend and bring to punish- 
ment all Offenders, and shall assist the Officers of His l\lnjesties Arnmy or Forces 
therein, especially the said Provost-Martial, His Lieutenant and Servants; and 
if the Provost-Martial or his Oficers require the assistance of any Officer or 
Soldier in  apprehending any Person, declaring to then1 that i t  is  for a Capital 
Crime, aud the Party escape for want of Aid and Assistance, the Party or 
Parties refusing to Aid or Assist shall suffer such Punishlnent a s  a Court-
Martial shall inflict. 

ART. 1,Iv. 

If any Officer or Soldier who shall presume to draw his Sword in any place 
of judicature while the Court is sitting, he shall suffer such punishment a s  
shall be inflicted on him by a Court-Martial. And the Provost-Marti:11 of his 
Majesties Army is hereby empowered and directed b:q his own authotity to 
apprehend such Offenders. 

ART. LV. 

If any Soldier being committed for any Offence sh:tll break Prison, 
1444 the said Provost-Rlartial-General shall bg his own Authority apprehend 

him, and the Offender shall suffer Death. 

I f  any Fray shall hapfien within the Camp or place of Garison in any of the 
Soldiers Lodgings, or where they meet, i t  shall be inquired into by the Officers 
of the Regiment, and the Beginners and pursuers thereof punished according 
to the quality of the Offence. 

ART. LVII. 

If any Inferiour Officer either of Horse or Foot, be wronged by his Officer, 
he may con~plain to his Colonel, or other Superiour Officer of the Regiment, who 
is to redress the same upon due Proof made of the Wrong done him : But if he  
fail therein, the Party grieved is to apply to the General Officer for redress ; And 
if the Accusation be false, the Colnplainant is to be punished a t  the discretion 
of a Court-Martial. 

ART. LYIII. 

I f  any Colonel or Captain shall force or take any thing awag from a pr!vate 
Soldier, such Colonel or Captain shall be punished according to the quality of 
the Offence, by the Judgment of a General Court-Martial. 
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VI. 

1446 THE FIRST BRITISH MUTINY ACT. (1689.) 

An Act for punishing Officers or Soldiers who shall Mutiny or Desert their Majestyes 
Service. 

Whereas the raising or keeping a standing Army within this Kingdome in 
time of peace Unlesse it  be with consent of Parlyament is against Law. And 
whereas it  is judged necessary by their Majestyes ancl this present Parlyament 
That dureing this time of Danger'severall of the Forces which are now on foote 
should be continued and others raised for the Safety of the Kingdome for the 
comlnon defence of the Protestant Religion ancl for the reducing of Ireland. 

And whereas noe man may be forejudged of Life or Limbe, or subjected to 
any ICinde of punishment by Martial1 Law, or in any other manner than by the 
judgment of his Peeres, ancl according to the Icnowne and Established Laws 
of this Realme. Yet, nevertheless, i t  being requisite for retaineing such Forces 
as are  or shall be raised clureing this exigence of Affaires in their Duty an 
exact Discipline he observed. And that Soldiers who shall Mutiny or Stirr up 
Sedition, or shall clesert Their Majestyes Service be brought to a more exemp- 
lary and speedy Punishment than the usual1 forms of Law will allow : 

Bee it therefore Enacted by the King and Qneenes most Excellent Majestyes 
by and with the Advice and Consent of the Lords Spiritual1 and Temporal1 
and Commons in this present Parlyament assembled, and by authorities 
of the same. That from and after the Twelfth clay of April1 in the yeare of 
our Lord One thousand six hundred eighty-nine every person being in Their 
Majestyes Service in the Army, and being mustered and in pay a s  an Officer or 
Soldier who shall a t  any time before the Tenth day of November in the yeare 
of our Lord One thousand six hundred eighty-nine, excite, cause, or joyne in 
Bny mutiny or sedition in the Army, or shall desert Their Majestyes Service in 
the Armg, shall suffer death or such other punishment as  by a Court Martial1 
shall be inflicted. 

8. And it is hereby further enacted and declared, That Their Majestyes, or 
the Generall of their Armg for the time being, may by vertud of this Act have 
full power and authoritie to grant Connnissions to any Lieftenants, Generall or 
other Officers, not under the degree of Collonels, from time to time to call and 
assemble Court-Martialls for punishing such dfences as  aforesaid. 

4. And i t  is hereby further enacted and declared. That noe Court-Martiall 
which shall have power to inflict any punishment by vertue of this Act for the 
offences aforesaid shall consist of fewer than thirteene, whereof none to be 
under the degree of Captaines. 

5. Provided alwayes, That no field Officer be tryed by other than field Offi- 
1447 cers. And that such Court Martial shall have power and authoritie to ad- 

minister an oath to any witness i11 order to the examination or tryall of 
the offences aforesaid. 

6. Provided alwayes, That nothing in this Act contained shall extend or be 
construed to exempt any oficer or soldier whatsoever from the ordinary 
processe of Lam. 

7. Provided alwages, That this Act, or anything therein contained shall not 
extend or be any wayes construed to extend tu or concerne any of the Militia 
Forces of this Kingdome. 

8. Provided alsoe, That this Act shall continue and be in force until1 the 
said Tenth day of November in the said yeare of our Lord One thousand six 
hundred eighty-nine and noe longer. 

9. Provicled always, and bee i t  enacted, That in all tryalls of offenders by 
Courts Martiall to be held by vertue of this Act, where the offence magr be 
punished by Death, every Officer present a t  such tryall, before any proceeding 
be hacl thereupon, shall take an oath upon the Evangelists before the Court 
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1448 BRITISH ARTICLES OF WAR 0 
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RULES AND ARTICLES FOR THE BETTER GOVER: 
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DOMINIONS BEYOND THE SEAS, AND FORE1 
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(and the Judge Advocate or his Deputy shall, and are  hereby respectively 
authorized to admlnhter the same) in these words, that is lo say :

" You shall well and truly try and determine according to your evidence the 
matter now before you between Our Soveraigne Lord and Lady the King and 
Queene's Majestyes and the Prisoner to be tried. " So helpe you God." 

10. And noe Sentence of Death shall be given against any offender in such 
case by any Court Martial1 unlesse nine of thirteene Officers present shall 
concur therein, And if there be a greater number of Officers present, then the 
judgement shall passe by the concurrence of the greater part of them soe sworne, 
and not otherwise; and noe Proceedings, Tryall, or Sentence of Death shall be 
had or given against any Offender, but betweene the hours of eight in the 
morning and one in the afternoone. 

The British Articles of War of 1718, promulgated by the Crown under the 
Act of 4 Geo. I, c. 4, (see m t s ,  Vol. I, p. 7,) are  given " in substance" in Tindal's 
Rapin's History of England, vol. IV, book XXVII, p. 559, and are  extracted in 
the Journal of the Military Service Institution for June, 1886. 
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1448 BRITISH ARTICLES OF WAR OF 1765, IN FORCE AT THE BEGIN- 
NING OF OUR REVOLUTIONARY WAR. 

RULES AND ARTICLES FOR THE BETTER GOVEBWMENT O F  OUR HORSE 4 N D  FOOT GUABDB, 
AND ALL OTHER OUR FORCES I N  OUR KINGDOMS O F  GREAT BRITAIN AND IRELAND, 
DOMINIONS BEYOND THE SEAS, AND FOREIGN PARTS. 

SECTIONI.-Divine Worship. 
GEORGER. 

ART. I. 

All Officers and Soldiers, not having just Impediment, shall diligently frequent 
Divine Service and Sermon, in the Places appointed for the assembling of the 
Regiment, Troop, or Company, to which they belong; such as  wilfully absent 
themselves, or, being present, behave indecently or irreverently, shall, if Com- 
missioned Officers, be brought before a Court-Martial, there to be publickly 
and severely reprimanded by the President; if Non-commissioned Officers, o r  
Soldiers, every Person so offending shall, for his First Offence, forfeit Twelve 
Pence, to he deducted out of his next pay; for the Second Offence he shall not 
only forfeit Twelve Pence, but be laid in Irons for Twelve Hours; and for 
every like Offence, shall suffer and pay in like Manner: Which Money so 
forfeited, shall be applied to the Use of the sick Soldiers of the Troop or Com- 
pany to which the Offender belongs. 

Whatsoever Officer or Soldier shall use any unlawful Oath or Execration, 
shall incur the Penalties expressed in the First Article. 

Whatsoever Officer or Soldier shall presume to speak against any known 
Article of the Christian Faith, shall be delivered over to the Civil Magistrate, t o  
be proceeded against according to Law. 

AET. IV. 

Whatsoever Officer or Soldier shall profane any Place dedicated to Divine 
Worship, or shall offer Violence to a Chaplain of the Army, or to any other 
Minister of God's Word; he shall be liable to such Penalty or corporal Punish- 
ment a s  shall be inflicted on him by a.Court-martial. 

No Chaplain who i s  commissioned to a Regiment, Company, Troop, or Gar
rison, shall absent himself from the safd Regiment, Company, Troop, or Gar
rison (excepting in case of Sickness or Leave of Absence) upon Pain of being 
brought to a Court-Martial, and punished a s  their Judgment and the Circum 
stances of his Offence may require. 

AET. VI. 

Whatsoever Chaplain to a Regiment, Troop, or Garrison, shall be guilty of 
Drunkenness, or of other scandalous or vicious Behaviour, derogating from 
the Sacred Character with which he is invested, shall upon due Proofs before 
a Court-martial, be discharged from his said Office. 
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m'hatsoever Officer or Soldier shail presume to use traiterous or disrespectful 
Words against the Saered Person of his Majesty, or any of the Royal Family; 
if a Commissioned Officer, he shall be cashiered; if a Non-commissioned Officer 
or Soldier, he shall suffer such Punishment a s  shall be inflicted upon him 
by the Sentence of a Court-martial. 

Any Officer or Soldier who shall behave himself with Contempt or Dis
respect towards the General, or other Commander in Chief .of Our Forces, or 
shall speak Words tending to his Hurt  or Dishonour, shall be punished accord- 
ing to the Nature of his Offence, by the Judgment of a Court-martial. . 

Any Officer or Soldier who shall begin, excite, cause, or join in, any Mutiny 
or Sedition, in the Troop, Company or Regiment, to which he belongs, or in 
any other Troop or Colnpany in Our Service, or in any Party, Post, Detachment, 
or Guard, on any Pretence whatsoever, shall suffer Death, or such other 
Punishment a s  by a Court-martial shall be inflicted. 

Am. IV. 

Any Officer, Non-commissioned Officer, or Soldier, who being present a t  any 
Mutiny or Sedition, does not use his utmost Endeavour to suppress the same, 
or coming to the Knowledge of any Mutiny or intended ,Mutiny, does not 
without Delay give Information thereof to his Commanding Officer, shall be 
punished by a Court-martial with Death, or otherwise according to the Nature 
of the Offence. 

ART. V. 

Any Officer or Soldier, who shall strike his superior Officer, or draw, o r  
offer to draw, or shall lift up any Weapon, or offer any Violence against him, 

being in the Execution of his Office, on any Pretence whatsoever, or 
1450 shall disobey any lawful Command of his superior Officer, shall suffer 

Death, or such other Punishment as  shall, according to the Nature of 
his Offence, be inflicted upon him by the Sentence of a ,Court-martial. 

SECTION 111.-Of Inlisting Boldiers. 

ART. I. 

Every Non-commissioned Officer and Soldier, who shall inlist himself in 
Our Service, shall, a t  the Time of his so Inlisting, or within Four Days after- 
wards, have the Articles against Mutiny and Desertion read to him, and shall, 
by the Officer who inlisted him or by the Commanding Officer of the Troop or 
Company into which he was inlisted, be taken before the next Justice of the 
Peaee, or Chief Magistrate of any City or Town Corporate (not being a n  
officer of the Army) or in Foreign ParLs, where Recourse cannot be had to the 
Civil Magistrate, before the Jpdge Advocate, and in his presence shall take 
the following Oath: 

I Swear to be true to our Sovereign Lord King GEORGE, and to serve him 
hcmestly and faithfully, in  Defence of his Person, Crown, and Dignity, against 
all His Enemies o r  Opposers whatsoever: And to observe and obey His 
Majesty's Orders, and the Orders of the Generals and Ofleers set over me by 
his Majesty. 
Which Justice or Magistrate is to give the Officer a Certificate signifying that 
the Man inlisted did take the said Oath, and that the Articles of War were 
read to him, according to the Act of Parliament. 
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After a Non-commissioned Officer or Soldier shall have been duly inlisted 
and sworn, he shall not be dismissed Our Service without a Discharge in 
Writing; and no Discharge granted to him shall be Allowed of a s  sufficient, 
which is not signed by a Field Officer of the Regiment into which he was 
inlisted; or Commanding oficer, where no Field Officer of the Regiment is in 
Great Britain. 

SECTION1V.-114usters. 

Every Officer commanding a ,Regiment, Troop, or Company, shall, upon the 
Notice given to him by the Conlmissary of the Musters, or from One of his 
Deputies, assemble the Regiment, Troop, or Company under his Crmmand, in 
the next convenient place for their being mustered. 

Every Colonel or other Field Officer con~mandiug the Regiment, Troop, or 
Company, and actually residing with it, may give Furloughs to non-commis
sioned Officers and Soldiers, in such Numbers, and for so long a Time, a s  he 
shall judge to be most consistent with the Good of Our Service; but no Non- 

con~missioned Officer or Soldier shall by Leave of his Captain, or in
1451 ferior Officer commanding the Troop or Colnpauy (his Field Officer not 

being present) be absent above Twenty Days in Six Months, nor shall 
more than Two private Men be absent ut the same Time from their Troop or 
Company, excepting some extraordinary Occasion shall require it ,  of which 
Occasiol~ the Field Officer present with, and commanding the Regiment, is to 
be the Judge. 

ART.111. 

At every Muster the Commanding Officer of each Regiment, Troop, or Com- 
pany there present, shall give to the Coii~missary Certificates signed by himself, 
signifying how long such Officers who shall not appear a t  the said Muster have 
been absent, nnd the Reason of their Absence ; in like Manner the Commanding 
Officer of every Troop or Company. shall give Certificates, signifying the Reasons 
of the Absence of the Non-commissioned Officers :,nd private Soldiers ; which 
Reasons and Time of Absence shall be inserted in the Muster-rolls opposite to 
the Names of the respective absent Officers and Soldiers: The said Certificates 
shall, together with the Muster-rolls, be remitted to Our Commissary's Office 
within Twenty Days after such Muster being talcen; 011 the Failure thereof, 
the Comnlissary so offending shall be discharged from Our Service. 

ART. IV. 

Every Officer who shall be convicted before a General Court-martial of having 
signed a false Certificate, relating to the Absence of either Officer or private 
Soldier, shall be cashiered. 

ABT. V .  

Every OAIcer who shall knowingly make a false Muster of Man or Horse, and 
every Officer or Commissary who shall willingly sign, direct, or allow the 
signing of the Muster-rolls, wherein such false Muster is contained, shall, upon 
proof made thereof by Two Witnesses before a General Court-Martial, be 
cashiered, and suffer such other Penalty as  by the Act of Parliament is for 
that  Purpose ififlicted. 

ART. VI. 

Any Commissary who shall be convicted of having taken Money by way of 
Gratification on the mustering any Regiment, Troop, or Coinpany, or on the 
signing the Muster-rolls, shall be displaced from his Office, and suffer such 
other Penalty a s  by the Act of Parliament is inflicted. 
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ART. VII. 

Any Officer who shall presume to muster any Person a s  a Soldier, who is a t  
other Times accustomed to wear a Livery, or who does not actually do his 
duty a s  a Soldier, shall be deemed guilty of having made a false Muster, and 
shall suffer accordingly. 

Every Officer who shall knowingly make a false Return to Us, to  the Com. 
mander in Chief of our Forces, or to any his superior Officers authorized to 
call for such Returns, of the State of the Regiment, Troop, or Company, or 
Garrison, under his Command, or of Arms, Ammunition, Clothing, or other 
Stores thereunto belonging, shall by a Court-martial be cashiered. 

The Commanding Officer of every Regiment, Troop, or Independent Com- 
pany,. or Garrison in Bouth Britain, shall, in the Beginning of every Month, 
remit to the Commander in Chief of Our Forces, and to Our Secretary a t  War, 
an exact Return of the State of the Regiment, Troop, Independent Company, 
or Garrison under his Command, specifying the Names of the Officers not then 
residing a t  their Posts, and the Reason for, and rime of, their Absence: Who- 
ever shall be convicted of having. through Neglect or Design, omitted the send- 
ing such Returns, shall be punished according to the Nature of his Crime by 
the Judgment of a General Court-Martial. 

Returns shall be made in like Manner of the State of Our Forces in Our 
Kingdom of Ireland, to the Chief Governor or Governors thereof, as  likewise 
of Our Forces in  North Britain, to the Officer there commanding in Chief; 
which Returns shall from time to time be remitted to Us, a s  it  shall be best 
for Our Service. 

ABT. IV. 

I t  is Our Pleasure, That  exact Returns qf the State of Our Garrisons a t  
Gibraltar and Port Mahon, and of Our Regiments, Garrisons, and Independent 
Companies in America, be by their respective Governors or Commanders there 
residing, by all convenient Opportunities, remitted to  Our Secretary a t  War, 
for their being laid before Us. 

ART. I. 

All Officers and Soldiers, who having received Pay, or having been duly in- 
listed in Our Service, shall be convicted of having deserted the same, shall suffer 
Death, or such other Punishment as by a Court-martial shall be inflicted. 

ABT. 11. 

Any Non-commissioned Officer or Soldier, who shall, without Leave from 
his Commanding Officer. absent himself from his Troop or Company, or from 
any Detachment with which he shall be commanded, shall, upon being con
victed thereof, be punished accordihg to the Nature of his Offence a t  the Dis- 
cretion of a Court-martial. 
1453 ART. 111. 

No Non-commissioned Officer or Soldier shall inlist himself in any other 
Regiment, Troop, or Company, without a regular Discharge from the Regiment, 
Troop, or Company, in  which he last served, on the Penalty of being reputed 
a Deserter, and suffering accordingly: And in case any officer shall knowingly 
receive and entertain such Non-commissioned Officer or -Soldier, or shall not, 
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after his being discovered to be a Deserter, immediately confine him, and give 
Notice thereof to the Corps in which he last served, he the said Officer so 
offending shall by a Court-Martial be cashiered. 

ART. IV. 

Whatsoever Officer or Soldier shall be convicted of having advised or per- 
suaded any other Officer or Soldier to desert Our Service, shall suffer such 
Punishment as  shall be inflicted upon him by the Sentence of a Court-martial. 

SECTIONVI1.-Quarrels and Send,bng Ckallenges. 

No Officer or Soldier shall use any reproachful or provoking Speeches or 
Gestures to another, upon Pain, if an Officer, of being put in  Arrest; if a Sol
dier, imprisoned, and of asking Pardon of the Party offended, in the Presence 
of his Commanding Officer. 

No Officer or Soldier shall presume to send a Challenge to any other Officer 
or Soldier, to fight a duel, upon Pain, if a Commissioned Officer, of being
cashiered; if a Non-commissioned Officer, or Soldier, of suffering corporal Pun- 
ishment, a t  the Discretion of a Court-martial. 

ART.111. 

If any Commissioned or Non-commissioned Officer commanding n Guard shall 
knowingly and willingly suffer any Person whatsoever to go forth to fight a 
Duel, he shall be punished as  a Challenger: And likewise all Seconds, Promoters, 
and Carriers of Challenges, in order to Duels, shall be deemed a s  Principals, 
and be punished accordingly. 

ART.  IV. 

All Officers, of what Condition soever, have power to part and quell all Quar- 
rels, Frays, and Dlsorders, though the Persons concerned should belong to 
another Regiment, Troop, or Company; and either to order Officers into ArreH, 
or Non-commissioned Oficers or Soldiers to Prison, till their proper superior 
Officers shall be acquainted therewith; and whosoever shall refuse to obey
such Officer (though of an inferior Rank) or shell draw his Sword upon him, 
shall be punished a t  the discretion of a General Court-martial. 

Whatsoever Officer or Soldier shall upbraid another for refusing a Challenge, 
shall himself be punished as  a Challenger; and We hereby acquit and dis- 
charge all Officers and Soldiers of any Disgrace, or Opinion of Disadvantage, 
which might arise from their having refused to accept of Challenges, as  they 
will have only acted in Obedience to Our Orders, and done their Duty a s  good 
Soldiers, who subject themselves to Discipline. 

No Suttler shall be permitted to sell any Kind of Liquors or Victuals, or 
to keep their Houses or Shops open, for the Entertainment of Soldiers, after 
Nine a t  Night, or before the Beating of the Reveilles, or upon Sundays, during
Divine Service or Sermon, on the Penalty of being dismissed from all future 
Su t t l in~ .  

All Officers, Soldiers, and Suttlers, shall have full Liberty to bring into any 
of Our Forts or Garrisons, any Quantity or Species of Provisions, eatable or 
drinkable, except where any Contract or Contracts are 6r  shall be entered 
into by Us, or by Our Order, for furnishing such Provisions, and with re
spect only to the Species of Provisions so contracted for. 
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All Governors, Lieutenant Governors, and Officers commanding in Our Forts, 
Barisacks, or Garrisons, are  hereby required to see, that the Persons permitted 
to Suttle shall supply the Soldiers with good and wholesome Provisions a t  
the Market Price, as  they shall be answerable to Us for their Neglect. 

ART. IV. 

No Governors, or Officers, commanding in any of Our Garrisons, Forts, or 
Barraclrs, shall either tl~emselves exact eshorbitant Prices for Houses or Stalls 
let out to Suttlers, or shall connive a t  the like Exactions in others; nor by 
their own Authority, and for their private Advantage, shall they lay a n y  Duty 
or Imposition upon, or be interested in the Sale of such Victuals, Liquors, or 
other Necessaries of Life, which are brought into the Garrison, Fort, or Bar- 
racks, for the use of the Soldiers, on the Penalty of being discharged from 
our Service. 

SECTION1X.-Qua~ters. 

No Officer shall demand Billets for Quartering more than his effective Men; 
nor shall h'e quarter any Wives, Children, Men or Maid Servants, in the 

Houses assigned for the Quartering of Officers or Soldiers, without the 
1455 Consent of the Owners; nor shall he take Money for the freeing of 

Landlords from the Quartering of Officers or Soldiers: If a Cominis
sioned Officer so offending, he shall be cashiered ; if a Non-coinmissioned 
Officer, he shall be reduced to a private Centinel, and suffer such corporal Pun- 
ishment as  shall be inflicted upon h i ~ nby the Sentence of a Court-martial. 

ART. 11. 

Every Officer con~manding a Regiment, Troop, or Company, or Party, whether 
in settled Quarters, or upon a March, shall take Care that his own Quarters, 
as  also the Quarters of every Oflicer and Soldier under his Conimand, be 
regularly cleared a t  the End of evely Weeli, according to the Rules specified 
by the Act of Parliaiuent now in Force; but in case any such Regiment, Troop, 
or Coi~lpany or Party be ordered to march before Money may be come to the 
Hands of the Con~manding Officer aforesaid, he is hereby required to see that 
the Accounts with all Persons who shall have Money due to them for the 
Quartering of Officers and Soldiers, be exactly stated; specifying what Sun1 is 
then justly due to him, as  likewise the Regiment, Troop, or Company to which . 
the Officers and Soldiers so indebted to him belong, and is, by the first Oppor- 
tunity, to remit Duplicates of the said Certificates to Our Payillaster Genei.al: 
Any Commanding Officer mho shall refuse or neglect the inalring uy such 
Accounts, and certifying the same as  is above directed, shall be cashiered. 

ART. 111. 

The Commanding Officer of every Regiment, Troop, or Company, or Detach- 
ment, shall, upon their first coming to any City, Town, or Village, where they 
are to remain in Quarters, cause publicli Proclamation to be made, signifying, 
That if the Landlorils or other Inhabitants suffer the Non-comlnissioned 
Officers or Soldiers to contract Debts beyond what their daily Subsistence will 
answer, that such Debts will not be discllarged; he the said Comin?~~dil,g 
Officer shall, for refusing or neglecting so to do, be suspended for Three illon~hs ; 
during which Time his whole Pay shall be applied to the discharging such 
Debts as  shall have been contracted by the Non-commissioned Officers o r  
Soldiers under his Coin~nand, beyond the Ainount of their daily Subsistence: 
If there be any Overplus remnininq. i t  may I)e returned to him. 

ART. IV. . 
If, after puhlicl Proclalnation to be inade, the Inhabitants shall notwith- 

standing suffer the Non-co1lilnissionet1 Officers and Soldiers to contract Debts 
beyond what the hloney issued out, or to he issued out for their daily 
Subsistelice wvill answer, it will I)(. a1 their ow11 Peril, tlie Officers not being 
obliged to discharge the said Debts. 
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ART. V. 

Every Officer commanding in Quarters, Garrisons, or on a March, shall keep 
good Order, and to the utmost of his Power redress all such abuses or dis
orders which may be' cominittecl by any Officer or Soldier under his Coininand; 

if, upon Complairit made to him of Officers or Soldiers beating, or 
1456 other\vise ill-treating of their Landlords, or of cstorting inore from 

them than they a re  obliged to furnish by Law; of disturbing Fairs  or 
Markets, or of committing any Kind of Riots, to the disquieting of Our People; 
he the said Commander who shall refuse or omit to see Justice done on the 
Offender or Offenclers, and Reparation made to the Party or Parties injured, a s  
fa r  as  Part  of the Offender's Pay  shall enable him or them, shall, upon Proof 
thereof, be punished by a General Court-martial, a s  if he himself had com
mitted the Crimes or Disorders complained of. 

The Commanding Officer of every Regiment, Troop, Company or Detachment, 
which shall bc ordered to march, is to apply to the proper Magistrates for the 
necessary Ca~riages, and is to pay for them a s  is directed by the Act of! 
Parliament; talring Care not llinlself to abuse, nor to suffer any Persons under 
his Command to beat or abuse the Waggoners, or other Persons attending such 
Carriages; nor to suffer more than Thirty hundred Weight to be loaded on any 
Wain or Waggon so furnished, or in Proportion on Cavts or Car1.s; not to permit 
Soldiers (except such as  are siclr or lame) or Women to ride upon the said 
Carriages; Whatsoever Officer shall offend herein, or, in case of Failure of 
Money, shall refuse to Grant Certificates, specifyiilg the Suills due for the Use 
of such Carriaqes, ancl the Name of the Regiment, Troog, or C~~inpany in whose 
Service they were eniployed, shall be cashiered, or be otherw~se punished ac
cording to the Degree of his Offence by a General Court-martial. 

Whenever any Officer or Soldier shall be accused of a capital Crime, or of 
having used Violence, or conlinitted ally Offence against the Persons or Prop- 
erty of Our Subjects, such a s  is pu~ishable by the know11 Laws of the Land, 
the Conlmanc1ing Officer and Officers of every Regiment, Troop, or Party, to 
which the Person or Persons so accused shall belong, are  liereby required, 
upon Application duly made by or in behalf of the Party or Parties injured, to 
use his utnlost Endeavours to deliver over such accused Person or Persons to 
the Civil Magistrate; and likewise to be aiding and assisting to the Officers of 
Justice, in apprehendii~g and securing the Person or Persons so accused, in 
order to bring them to a Trial. If ally Comnla!lding 0fficer.or Officers shall 
willfully neglect or shall refuse, upon the ,4pplication aforesaid, to deliver over 
such accused Person or Persons to the Civil Magistrates, or to be aiding and 
assisting to the Officers of Justice in apprehe~lding such Person or Persons, the 
Officer or Officers so offending shall be cashiered. 

ART. 11. 

No Officer shall protect any Person from his Creditors on the Pretence of his 
being a Soldier, nor any ATon-commissioned Officsr or Soltlier who does 

1457 not actually do all Duties as  such, and no farther than is allowed by 
the present Act of Parliament, and according to the true Intent and 

Meaning of the said Act : Any Ofticer offending herein, being convicted thereof 
before a Court-martial, shall be cashiered. 

SECTIONXI1.-Of Redressing Wrongs. 

ART. I. 

~f any Officer shall think himself to be wronged by his Colonel, or the Com- 
manding Officer of the Regiinent, and shall, upon due Application made to 
him. be refused to be redressed, he mas comulain to the General. command- 
ing ill Chief, of Our Forces, in order t~ obtain-~ust ice;  who is liereby required 
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to examine into the said Complaint; and either by himself, or by Our Sec
retary a t  War, to make his Report to Us thereupon, in order to receive Our 
further Directions. 

ART. 11. 

If any inferior Officer or Soldier shall think himself wronged by his Cap- 
tain, or other Officer commanding the Troop or Company to which he belongs, 
he is to complain thereof to the Commanding Officer of the Regiment, who is 
hereby required to summon a Regimental Court-ma~;tial, for the doing Justice 
to the Complainant; from which Regimental Court-martial either Party may, 
if he thinks himself still aggrieved, appeal to a General Court-martial: But 
if, upon a Second Hearing, the Appeal shall appear to be vexatious and ground- 
less, the Person so appealing shall be punished a t  the Discretion of the said 
General Court-martial. 

SECTIONXII1.-Of Stores, Amnzzcqzition, &c. 

ART. I. 

Whatsoever Commissioned Officer, Store-keeper, or Commissary shall be con- 
victed at  a General Court-martial of having solcl (without a proper Order for 
that Purpose) embezzled, misapplied, or wilfully. or through neglect, suffered 
any of Our Provisions, Forage, Arms, Clothing, An~niunition, or other Mili
tary Stores, to be spoiled or damaged, the said Officer, Storekeeper, or Commis- 
sary so offending, shall, a t  his own Charge, make good the Loss or Damage, 
and be dismissed from Our service, and suffer such other Penalty as  by the 
Acts of Parliament is inflicted. 

ART. 11. 

Whatsoever Non-commissioned Officer or Soldier shall be convicted a t  a 
Regimental Court-martial of having sold, or designedly, or through Neglect, 
wasted the Anllnunition delivered out to him to he cmployed in Our Service, 
shall, if a Non-commissioned Officer, be reduced to a private Centinel, and 
shall besides suffer corporal Punishment, in the same Manner as  a private 
Centinel so offending, a t  the Discretion of a Regimental Court-martial. 

1458 ART. 111. 

Every Non-commissioned Officer or Soldier who shall be convicted a t  a 
Court-martial of having sold, lost, or spoiled, through Neglect, his Horse, Arms, 
Clotlles, or Accoutrements, shall undergo such Weekly Stoppages (not ex
ceeding the Half of his Pay)  a s  a Court-martial shall judge sufficieut for 
repairing the Loss or Damage: and shall suffer Imprisonment, or such other 
corporal Punishment, a s  his crime shall deserve. 

ART. IT. 
Every Non-commissioned Officer who shall be convicted a t  a General or 

Regin;ental Court-martial, of having embezzled or misapplied any Money, with 
which he may have been intrusted for the Payment of the Men under his Com- 
mand, or for inlisting illen into Our Service, shall be reduced to serve in the 
Ranks as  a private Soldier, be put under Stoppages until the Money be made 
qood, and suffer such corporal Punishment (not extending to Life or Limb) 
a s  the Court-martial shall think fit. 

ART. V. 

Every Captain of a Troop or Company, is charged with the Arms, Accoutre- 
ments. Ammnnition, Clothing, or other warlike Stores belonging to the Troop 
or Company under his Command, which he is to be accountable for to his 
Colonel, in case of their being lost, spoiled, or damaged, not by unavoidable 
Accirl~nts, or on nctllal S~rv i re .  

SECTIONX1V.-Of Duties in Quarters, i n  Garrison, or in the Field. 

All Non-commissioned Officers and Soldiers, who shall be found One Mile 
from the Cnmp, without .Leave in Writing from their Commanding Officer, 
shall suffer such Punishn~ent a s  shall be inflicted upon them by the Sentence 
of a Court-martial. 
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No Officer or Soldier shall lie out of his Quarters, Garrison, or Camp without 
Leave fibril his superior Officer, upon Penalty of\ beiug pu~lished according to 
the Nature of his Offence by the Sentence of a Court-Martial. 

Every Non-commissioned Officer and Soldier shall retire to his Quarters or 
Tent a t  the Beating of the Retreat; in Default of which, he shall be punished 
according to the Nature of his Offence, by the Commanding Ofticer. 

ART. IV. 

No Officer, Non-commissioned Ofticer, or Soldier. shall fail of repairing, a t  the 
time fixed, to the Place of Parade of Exercise, or other Itendezmous ap- 

1459 pointed by his Commanding Officer, if not prevented by Sickness, or some 
other evident irjecessity; or shall go from the said Place of Rendezvous. 

or from his Guard, witllout Leave froin his Commanding Officer, before he shall 
he regularly dismissed or relieved, 011 the Penalty of being punished according 
to the Nature of his Offence, by the Sentence of a Court-martial. 

Whatever Co~nmissioned Officer shall be found drunk on his Guard, Party, or 
other Duty, under Arms, shall be cashiered for i t ;  any Non-commissioned 
Officer or Soldier so offending, shall suffer such corporal Punishment as  shall 
be inflicted by the Sentence of a Court-martial. 

ART. VI. 

Whatever Centinel shall be found sleeping upon his Post, or shall leave i t  
before he shall be regularly relieved, shall suffer Death, or such other Punish- 
ment a s  shall be inflicted by the Sentence of a Court-martial. 

ART. VII. 

No Soldier belonging to any of Our Troops or Regiments of Horse or Foot 
Guards, or to any other Regiment of Horse, Foot, or Dragoons in Our Service, 
shall hire another to do his Duty for him, or be excused from Duty, but in case 
of Sickness, Disability, or Leave of Absence ; and every such soldier found guilty 
of hiring his Duty, a s  also the Party so hired to do another's Duty, shall be 
punished a t  the next Regimental Court-martial. 

ART. VIII. 

And every Non-commissioned Officer conniving a t  such Hiring of Duty as 
aforesaid, shall be reduced for i t  ; and every Comniissioned Officer, knowing and 
allowing of such ill Practices in Our Service, shall be punished by the Judgment 
of a General Court-martial. 

ART. IX. 

Any Person belonging to Our Forces employed in Foreign Parts  who, by 
discharging of Fire Arms, drawing of Swords, beating of Drums, or by any 
other Meails whatsoever, shall occasion false Alarm in Camp, Garrison, or 
Quarters, shall suffer Death, or such other Punishment as  shall be ordered by 
the Sentence of a General Court-martial. 

And whosoever shall be found guilty of the said Offence in Great Britain or 
Ireland, shall be punished a t  the Discretion of a General Court-martial. 

Any Officer or Soldier, who shall, without urgent Necessity, or without the 
Leave ~f his superior Officer, quit his Platoon or Division, shall be punished 
accoeding to the Nature of his Offence by the Sentence of a Court-~uartial. 
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1460 ART. XI. 

No Officer or Soldier shall do Violence to any Person who brings Provisions 
or other Necessaries to the Camp, Garrison, or Quarters of Our Forces employed 
in Foreign Parts, on Pain of Death. 

ART. XII. 

Whatsoever Officer or Soldier shall misbehave himself before the Enemy, or 
shanlefully a b a n d o ~ ~  any Post committed to his Charge, or shall speak Words 
inducing others to do the like, shall suffer Dea th  

ART. XIII.  

Whatsoever Officer or .Soldier shall misbehave himself before the Enemy, 
and run away, or shamefully abandon any Fort, Post, or Guard, which he 
or they shall be commanded to defend, or speak Words inducing others to do 
the like; or who, after Victory, shall quit his Commanding Officer, or Post, 
to plunder and pillage ; eveiy such Offender, being duly convicted thereof, shall 
be reputed a Disobeyer of Military Orders; and shall suffer Death, or such 
other Punishment as by a General Court-martial shall be inflicted on him. 

ART. XIV. 

Any Person belonging to Our porces eiuployed in Foreign Parts, who shall 
cast away his Arms and Animunition, shall suffer Death, or sucli oiher Punish- 
ment as  shall be ordered by the Sentence of a Geueral Court-martial. 

And whosoever shall be found guilty of the said Offence in Great Britain or 
Iveland, shall be punished a t  the discretion of a General Court-martial. 

ART. XV. 

Any Person belonging to Our Forces einployed in Foreign Parts, who shall 
make known the Watch Word to any Person who is not entitled to receive i t  
according to the Rules and Discipline of War, or shall presume to give a Parole 
or Tyatch Word different from what he received, shall suffer Death, or such 
other P u n i s h e n t  as  shall be ordered by the Sentence of a General Court-
martial. 

And whosoever sllall be found guilty of the said Offence in Great Bvilain or 
Irelund, shall be punished a t  the Discretion of a General Court-martial. 

ART. XFI. 

All Officers and Soldiers are  to behave themselves orderly in Quarters, and 
on their March; and whosoever shall commit any Waste or Spoil, either in 
Walks of Trees, Parks, Warrens, Fish-ponds, Houses, or Gardens, Cornfields, 
Enclosures, or Meadows, or shall n~aliciously destroy any Property whatsoever 
belonging to any of our subjects, unless by Order of the then Commander in 
Chief of Our Forces to annoy Rebels, or other Enemies in A r n ~ s  against Us, 
he or they that shall be found guilty of offending herein, shall (besides such 
Penalties a s  they are liable to by Law) be punished according to the Nature 
and Degree of the Offence, by the Judgment of a Regimental or General Court- 
~nartial.  

1461 ART. XVII. 

Whosoever of Our Forces employed in Foreign Parts  shall force a Safeguard, 
shall suffer Death. 

ART. XVIII. 

Whosoever shall relieve the Euelliy with Money, Victuals, or Ammunition, 
or shall knowingly harbour or protect an Enemy, shall suffer Death, or such 
other Pur~ishine~lt .as by a Court-martial shall be inflicted. 

ART. XIX. 

Whosoever shall be convicted of holding Correspondence with, or giving 
Intelligence to, the Eneiny. either directly or indirectly, shall suffer Death, 
or sucli otlier Punisl~nient as  by a Court-niartial shall be inflicted. 
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ART. XX. 

All Public Stores taken in the Enemies Camp, Towns, Forts or Magazines, 
whether of Artillery, Ammunition, Clothing, Forage, or Provisions, shall be 
secured for Our Service; for the Neglect of which Our Con~manders in Chief 
are  to be answerable. 

ART. XXI. 

If any Officer or Soldier shall leave his Post or Colours to go in Search of 
Plunder, he shall, upon being convicted thereof before a General Court-martial 
suffer Death, or such other Punishment a s  by a Court-martial shall be inflicted. 

ART. XXII. 

If any Governor or Commandant of any Garrison, Fortress, or Post, shall 
be compelled by the Officers or Soldiers under his Command to give up to the 
Enemy, or to abandon it, the Commissioned Officers, Nnn-commissioned Officers, 
or Soldiers, who shall be convicted of having so offended, shall suffer Death, 
or such other punishment a s  may be inflicted upon them by the Sentence of 
a Court-martial. 

ART. XXIII. 

All Suttlers and Retainers to a Camp, and all persons whatsoever serving 
with Our Arnlies in the Field, though no inlisted Soldiers, are  to be subject 
to orders, according to the Rules and Discipline of War. 

ART. XXIV. 

Officers having Brevetts, or Commissions of a prior Date to those of the 
Regiment in which they now serve, may take Place in Courts-martial and on 
Detachments, when composed of different Corps, according to the Ranks given 
them in their Brevetts, or dates of their former Con~missions; But in the 
Regiment, Troop, or Company, to which such Brevett Officers, and those who 
have Commissions of a prior Date, do belong, they shall do Duty, and take 

Rank both on Courts-martial and on Detachments, which shall be 
1462 composed only of their own Corps, according to the Commissions by 

which they are  mustered in the said Corps. 

ART. XXV. 

If upon Marches, Guards, or in Quarters, any of Our Troops of Horse 
Guards, Grenadier Guards, or Regiment 3f Horse Guards, shall happen to 
join or do Duty together, the eldest Officer by Co~nmission there, on Duty or 
in Quarters, shall command the Whole, and give out Orders for what is need- 
ful to Our Service; Regard being always had to the several Rsnks of those 
Corps, and the Posts they usually occupy. 

ART. XXVI. 

And in like Manner also, if any Regiments, Troops, or Detachments of Our 
Horse or Foot Guards shall happen to march with, or be encnnlped or quartered 
with any Bodies or Detachments of Our other Troops, the eldest Officer, with- 
out Respect to Corps, shall take upon him the Command of the Whole, and 
give the necessary Orders to Our Service. 

ART. XXVII. 

When Our Regiments of Foot Guards, or Detachments from Our said Regi- 
ments, shall do Duty together, unmixed with other Corps, they shall be con-
side]-ecl as  One Corps; and the Officers shall take Rank and do Duty according 
to the Commissions by which they are  mustered. 
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SECTIONXV.-Administration of Justice. 

ART.I. 

A General Court-martial in  Our Kingdoms of Great Britain or Ireland, shall 
not consist of less than Thirteen Comnlissioned Officers, and the President of 
such Court-martial shall not be the Commander in Chief, or Governor of the 
Garrison, where the Offender shall be tried, nor be under thewegree of a Field 
Officer. 

ART. 11. 

A General Court-martial, held in Our Garrison of Gbmltar,  Island of 
Minorca, or in any other Place beyond the Seas, shall not consist of less than 
Thirteen Conlmissioned Officers ; nor shall the President of such General Court- 
martial be the Commander in Chief, or Governor of the Garrison, where the 
Offender shall be tried, nor under the Degree of a Field Officer, unless where 
a Field Officer cannot be had, in which Case the Officer next in Seniority to 
to the Commander, not being under the Degree of a Captain, shall preside a t  
such Court-martial. 

ART. 111. 

Whereas these Our Rules and Articles are to be observed by, and do in all 
Respects regard Our Troops and Regiments of Horse and Foot Guards, as  

well a s  Our other Forces; and that several Disputes have arisen, and 
1463 nlay arise, between the Officers of Our Horse and Foot Guards, in rela- 

tion to their holding of Courts-martial, and also among the Officers of 
Our Troops of Horse Guards, Grenadier Guards, and Regiment of Horse Guards, 
on that and other Points of Duty; we do therefore herein declare it  to be 
Our Will and Pleasure, That yhen any Officer or Soldier belonging to Our 
said Troops of Horse Guards, Grenadier Guards, or Regiment of Horse Guards, 
shall happen to be brought before a General Court-martial, for Differences 
arising purely among themselves, or for Crimes relating to Discipline, or . 
Breach of Orders, such Courts-martial shall be con~posed of Officers serving in 
any or all of those Corps of Horse Guards (as  they may then happen to lie for 
their being most conveniently assembled) where the Officers are  to take Post 
according to the Dates and Degrees of Rank granted them in their respective 
Commissions, without Regard, to the Seniority of Corps, or other formerly 
pretended Privileges. 

ART. IV. 

In  like Manner also, the Officers of Our Three Regiments of Foot Guards, 
when aa~oin ted  to hold Courts-martial for Differences or Crimes as  aforesaid. 
shall of-themselves compose Courts-martial, and take Rank according to thecr 
Commissions; but for all Disputes or Differences which may happen between 
Officers or Soldiers belonging to Our said Corps of Horse Guards, and other 
Officers and Soldiers belonging to Our Regiments of Foot Guards, or between 
any Officers or Soldiers belonging to either of those Corps of Horse or Foot 
Guards, and Officers and Soldiers of Our other Troops, the Courts-martial 
to be appointed in such Cases shall be equally composed of Officers belonging 
to the Corps in which the Parties complaining and complained of do then 
serve; and the President to be ordered by Turns, beginning first by an Officer 
of One of Our Troops of Horse Guards; and so on in Course out of the other 
Corps. 

ART.V .  

The Members both of General and Regimental Courts-martial shall, when 
belonging to different Corps, take the same Rank which they hold in the Army; 
but when Courts-martial shall be composed of Officers of One Corps, they 
shall take their Ranks according to the Dates of the Commissions by which 
they are mustered in the said Corps. 

ART. VI. 

The Judge Advocate General, or some Person deputed by him, shall prose- 
cute in His Majesty's Name; and in all Trials of Offenders by General Courts- 
martial, administer to each Member the following oaths: 

You shall well and truly try  and determine, according to your Evidence, the 
Matter now before you, between our Sovereign Lord the King's Majesty, and 
the Prisoner to, be tried. 
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I A. B. do stmar, That Twill duty administer Justice according to the Rules 
and Articles for the better Government of His bfajesty's Forces, and according 

to a n  Act of Parliament now in Force for the Punishment of Mutiny and 
1464 Desertion, and other Crimes therein mentioned, without Partiality, 

Favour, or Affection; and i f  any doubt shall arise, wTiich is  not ex
plained by the said Articles or Act of Parliammt, according to my Conscience, 
the best of my Understanding, and the Custom of War in  the tilce Cases. And 
 
I do further swear, That I will not divulge t l ~ e  Sentence of the C o u ~ t ,  
  
until i t  shall be approved by His Majesty, the General, or Comnaander in  Chief; 
 
neither will I ,  upon any account, a t  any Time whatsower, disclose or discover 
 
the Vote or Opinion of any particular Member of the Court-martial, unless 
 
required to gzvc Evidence thereof, as  a Witness, by a Court of Justice, i n  a 
 
due Course of Law. 
 
And a s  soon a s  the said Oath shall have been administered to the respective 
 
Members, the President of the Court shall administer to the Judge Advocate, 
 
or Person officiating as  such, an Oath in the following words: 
 

I A. B. do swear, That I will not, upon any account, a t  any Time whatso- 
ever, disclose or discover the Vote or Opinion of anv particular Member of 
the Court-martial, unless required to give Evidence thereof, as  a Witness, by 
a Court of Justice in a due Course of Law. 

ART. VII. 

A11 the Members of a Court-martial are  to behave with Decency; and in the 
giving of their Votes are  to begin with the youngest. 

ART. VIII. 

~ l lPersons who give Evidence before a General Court-martial, are to  be 
examined upon Oath; nor shall any Sentence of Death be given against any 
offender by any General Court-martial, unless Nine Officers present shall 
concur therein: And if there be more than Thirteen, then the Judgment shall 
pass by the Concurrence of Two-thirds of the Officers present. 

ART. IX. 

No Field Officer shall be tried by any Person under the Degree of a Captain; 
nor shall any Proceedings or Trials be carried on excepting between the Hours 
of Eight in the Rlorning, and of Three in the Afternoon, except in Cases which 
require an immediate Example. 

ART. X. 

No sentence of a General Court-martial shall be put in  Execution, till after 
a Report shall be made of the whole Proceedings to Us, or to Our General 
or Commander in Chief, and Our or his Directions shall be signified thereupon; 
excepting in Irelcnd, where the Report is to be i l~ade to the Lord Lieutenant, and 
to Our Chief Governor or Governors of that Kingdom, and his or their Direc- 
tions be received thereupon. 

ART. XI. 

For the more equitable Decision of Disputes which may arise between Officers 
and Soldiers belonging to (lifferent Corps, whether they be of Our Troops, or 
Regiment of Horse Guards, Our Three Regiments of Foot Guards, or Our 

other Regiments of Horse or Foot, We direct, That  the Courts-martial 
1465 shall be equally composed of Officers belonging to the Corps in which 

the parties in question do then serve; and that the Presidents shall be 
taken by Turns,.beginning with that Corps which shall be eldest i n  Rank. 

ART. XII. 

The Commissioned Officers of every Regiment may, by the Appointment of 

their Colonel or Commanding Officer, hold Regimental Courts-martial for the 

enquiring into such Disputes, or Criminal Matters, a s  may come before them, 

and for the inflicting corporal Punishments for small Offences, and shall give 

Juagment by the Majority of Voices; but no Sentence shall be executed till 

the Commanding Officer (not bein? a Member of the Court-martial) or the Gov

ernor of the Garrison sllall have confirmed the sa&. 
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1467 ART. I 
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ART. XIII.  

No Regimental Court-martial shall consist of less than Five Officers, except- 
ing in Cases where that Number cannot be conveniently assembled. when Three 
may be sufficient; who are lilrewise to determine upon the Sentence by the 
Majority of Voices; which Sentence is to be confirmed by the Commanding 
Officer, not being a Member of the Court-martial. 

ART. XIV. 

Every Officer commanding in any of Our Forts, Castles, or Barraclcs, or 
elsewhere, where the Corps under his Command consists of Detachments from 
different Regiments, or of Independent Companies, may assemble Courts-
martial for the Trial of Offenders in the same nianner as  if they were Regi
mental, whose Sentence is not to be executed till i t  shall be confirmed by the 
said Commanding Officer. 

ART. XV. 

No Commissioned Officer shall be cashiered or dismissed from Our Service, 
excepting by an Order from Us, or by the Sentence of a General Court-martial, 
approved by Us, or by such General or Commander in Chief, who shall by Our 
Authority appoint the same to be held; but Non-commissionecl Officers may 
be discharged as private Soldiers, and, by the Order of the Colonel of the 
Regiment, or by the Sentence of a Regimental Court-martial, be reduced to 
private Centinels. 

ART. XVI. 

No Person whatever shall use menacing Words, Signs, or Gestures, in the 
Presence of a Court-martial then sitting, or shall cause any Disorder or Riot, 
so as to disturb their Proc!eedings, on the Penalty of being punished a t  the 
Discretion of the said Court-martial. 

ART. XVII. 

To the end that Offenders may be brought to Justice, We hereby direct, 
That whenever any Officer or Soldier shall commit a Crime deserving Punish- 

ment, he shall, by his commnnding Officer, if an Officer, be put in Arrest; 
1466 if a Non-commissioned Officer or Soldier, he imprisoned till he shall 

be either tried by a Court-martial, or shall be lawfully discharged by a 
proper Authority. 

ART. XVIII. 

No Officer or Soldier who shall be put in Arrest or Imprisonment shall 
continue in his Confinement more than Eight Days, or till such time as  a 
Court-martial can be conveniently assembled. 

ART. XIX. 

No Oficer commanding a Guard, or Provost-martial, shall refuse to receive, 
or keep any Prisoner committed to his Charge, by any Officer belonging to 
Our Forces; which Officer shall, a t  the same Time, deliver an Account in 
Writing, signed by himself, of the Crime with which the said Prisoner is 
charged. 

ART. XX. 

No Officer commanding a Guard, or Provost-martial, shall presume to release 
any Prisoner committed to his Charge, without proper Authority for so doing; 
nor shall he suffer any Prisoner to escape, on the Penalty of being punished 
for i t  by the Sentence of a Court-martial. 

ART. XXI. 

Every officer or Provost-martial to whose charge Prisoners shall be com
mitted, is hereby required, within Twenty-four H w r s  after such Conimitment, or 
a s  soon a s  he shall be relieve$ from his Guard, to give is Writing to the Colonnel 
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of the Regiment to whom the Prisoner belongs (where the Prisoner is confined 
upon the'Guard belonging to the said Regiment, and that his Offence only r e  
lates to the Neglect of Duty in his own Corps) or to the Commander in Chief, 
their Names, their Crimes, and the Names of the Officer who committed them, 
on the Penalty of his being punished for his Disobedience or Neglect, a t  the 
Discretion of a Court-martial. 

ART. XXII. 

And if any Officer under Arrest shall leave his Confinement, before he is 
set a t  Liberty by the Officer who confined him, or by a superior Power, he shall 
be cashiered for it. 

ART. XXIII.  

Whatsoever Commissioned Officer shall be convicted becore a General Court- 
martial, of behaving in a scandalous infamous Manner, such as  is  unbecoming 
the Character of a n  Officer and a Gentleman, shall be discharged from Our 
Service. 

SECTION XV1.-Entry of Commissions. 

All Commissions granted by Us, or by any of Our Generals having Authority 
from Us, shall be entered in the Books of Our Secretary a t  War, and Com- 
missary General, otherwise they will not be allowed of a t  the hlusters. 

SECTIONXVI1.-Concerning the Effects of Deceased Ofleers and Soldiers. 

1467 ART. I. 

When any Commissioned Officer shall happen to die, or be killed in Our 
Service, the Major of the Regiment, or the Officer doing the Major's Duty in 
his Absence, shall immediately secure all his Effects or 'Equipage then in Camp 
or Quarters; and shall before the next Regimental Court-martial make an In- 
ventory thereof, and forthwith transmit the same to the Office of Our Secre- 
tary a t  War, to the end that  his Executors may, after Payment of his Debts . 
in Quarters, and Interment, receive the Overplus, if any be, to his or their Use. 

ART. 11. 

When any Non-commissioned Officer or Private Soldier shall happen to die, 
or to be killed in Our Service, the then Commanding Officer of the Troop or 
Company shall, in the Presence of two other Commissio~ed Officers, take an 
Account of whatever Effects he dies possessed of, above his Regimental Cloth- 
ing, Arms, and Accoutrements, and transmit the same to the ,Office of Our 
Secretary a t  W a r ;  which said Effects are to be accounted for, and .paid to the 
Representative of such deceased Non-commissioned Officer or Soldier. And in 
case any of the Officers, so autorized to take care of the Effects of dead Offi- 
cers and Soldiers, should, before they shall have accounted to their Repre
sentatives for the same, have Occasion to leave the Regiment, by Preferment or 
otherwise, they shall, before they be permitted to quit the same, deposit in 
the Hands of the Commanding Officer, or of the Agent of the Regiment, all the 
effects of such deceased Non-commissioned Officers and S~ldiers ,  in order that 
the same may be secured for and paid to, their respective Representatives. 

All Officers, Conductors, Gunners, Matrosses, Drivers, or any other Persons 
whatsoever receiving Pay or Hire in the Service of Our Artillery, shall be 
governed by the aforesaid Rules and Articles, and shall be subject to be tried 
by Courts-martial, in like Manner with the Officers and Soldiers of Our other 
Troops. 

ART. 11. 

For Differences arising amongst themselves, or in Matters relating solely to 
their own Corps, the Courts-martial may be composed of their own Officers ; but 
where a Number sufficient of such Officers cannot be assembled, or in  Matters 
wherein other Corps are  interested, the Officers of Artillery shall sit in Courts- 
nlartial with the Officers of Our other Crops, taking their Rank according to 
the Dates of their respective Commissions, and no otherwise. 
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1470 T H E  MASSdCHUSETTS 1 

[Adopted by the Provisional Congress of 

Whereas the lust of power which of old ( 
pious and virtuous ancestors from their 
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wickedly charged with licentiousness, sediti 
deeply impressed with a sense of the almo 
our venerable progenitors encountered, whl 
of civil and religious liberty for themselvc 
settlement here on bare creation a t  their 
considered the duty we owe to God, to the 
to thg King, to Great Britain, our count r~  
i t  our indispensable duty, by all lawful w 
cover, msintain, defend, and preserve the 
religious rights and liberties, for which m 
and died, and to hand them down entire i 
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Resolved, That the following Articles, E 
that may be raised for the defence and 
estates, be, and are  hereby earnestly reco 
by all Officers, Soldiers, and others concert 
and the publick good. 

SECTION X1X.-Ameriea,n Troops. 

1468 ART. I. 
The '-Jfficers and Soldiers of any Troops which are  or shall be raised in 

Americr;.- being mustered and in Pay, shall, a t  all Times, and in all Places, 
wile11 joined, or acting in Conjnnction wit11 Our British Forces, be governed by 
these Rules or Articles of War, and shall be subject to be tried by Courts- 
martial in like Manner with the Oflicers and Soldiers of Oul* British Troops. 
) 

ART. 11. 
Whereas, notwithstanding the Regulations which We were pleased to make 

for setting the Rank of Provincial and Field Officers in Wol-th Anzerica, Difficul- 
ties have arisen with regard to the Rank of the said Otficers when acting in 
Conjunction with 0 b r  Regular Forces; and We being willing to give due En- 
couragement to Officers serving in Our Provincial Troops, it  is Our Will and 
Pleasure, Thnt, for the future, all General Officers and Colonels serving by 
Commission from any of the Governors, Lieutenant or Deputy Governors, or 
Presidents of the Council for the time being of Our Provinces and Colonies in 
North America,, shall, on all Detachments, Courts-martial, or other Duty, 
wherein they may be employed in Conjunction with Our Regular Forces, take 
Rank next after all Colonels serving by Commissions signed by Us, though the 
Commissions of such Provincial Generals and Colonels should be of elder Date: 
And, in like Manner, that Lieutenant Colonels, Majors, Captains, and other in- 
ferior.Officers serving by Conlmission from the Governors. Lieutenant or Deputy 
Gov~rnors,or Presidents of the Council for the time being of Our said Provinces 
a.nd Colonies in North A,:zerica, shall, on all Detachments, Courts-martial, or 
other Duty, wherein they may be employed in Conjunction with Our Regular 
Forces have Rank next after all Officers of the like R a n t  serving by Commis- 
sions signed by Us, or by Our General Commanding in Chief in  North America, 
though the Commissions of such Lieutenant Colonels, Majors, Captains, and 
other inferior Officers, should be of elder Date to those of the like Rank signed 
by US, or by Our said General. 

SECTIONXX.-Relating to the a,foregoing Articles. 

ART. I. 
The aforegoing Articles are  to be read and published Once in every Two 

Months a t  the Head of every Regiment, Troop, or Company, mustered or to be 
mustered in Our Service; and are  to be duly observed and exactly obeyed by 
all Officers and Soldiers who are or shall be in Our Service, excepting in what 
relates to the Payment of Soldiers Quarters, and to Carriages, which is, in 
Our Kingdom of Ireland, to be regulated by the Lord Lieutenant or Chief 
Governor or Governors thereof, and iu Our Islands, Provinces, and Garrisons 
beyond the Seas, by the respective Governors of the same, according a s  the 
different Circumstances of the said Islands, Provinces, ,or Garrisons may require. 

1469 ART. 11. 
Notwithstanding its being directed in the Eleventh Section of these Our 

Rules and Articles, that every Commanding Officer Is required to deliver up 
to the Civil Magistrate all s i~ch  Persons-under his Command who shall be 
accused of any Crimes which a re  punishable by the known Laws of the Land; 
yet in Our Garrison of Gibraltar, Island of Minorca, Forts of Placentia and 
Annapolis Rol~al, where Our Forces now are, or in any other Place beyond the 
Seas, to which any of Our Troops are  or may be hereafter commanded, and 
where there is  no Form of Our Civil Judicature in Force, the Generals or 
Governors, or Commanders respectively, are  to appoint General Courts-martial 
to be held, who are to try all Persons guilty og Wilful Murder, Theft, Robbery, 
Rapes, Coining or Clapping the Coin of Great Britain., or of any Foreign Coin 
current in the Country or Garrison, and all other Capital Crimes, or other Of- 
fences, and punish Offenders with Death, or other~vise, as  the Nature of their 
Crimes shall deserve. 

ART.111. 
All Crimes not Capital, and all Disorders or Neglects, which Officers and 

Soldiers may be guilty of, to the Prejudice of good Order and Military Discipline, 
though not mentioned in the above Articles of War, are  to be taken Cognizance 
of by a Court-martial, and be punished a t  their Discretion. 

a. It. 
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G. R. 

VIII. 

1470 THE MASSSCHUSETTS ARTICLES OF WAR. 

[Adopted by the Provisional Congress of Massachusetts Bay, April 5, 1775.1 

Whereas the lust of power which of old oppressed, persecuted and exiled our 
pious and virtuous ancestors from their fair possessions in Britain, now 
pursues with ten-fold severity us, their guileless children, who are unjustly and 
wickedly charged with licentiousness, sedition, treason and rebellion ; and being 
deeply impressed with a sense of the almost incredible fatigues and hardships 
our venerable progenitors encountered, who fled from oppression for the sake 
of civil and religious liberty for themselves and their offspring, and began a 
settlement here on bare creation a t  their own expense; and having seriously 
considered the duty we owe to God, to the memory of such invincible worthies, 
to the King, to Great Britain, our country, ourselves, and posterity, do think 
i t  our indispensable duty, by all lawful ways and means in our power, to re- 
cover, maintain, defend, and preserve the free exercise of all  those civil and 
religious rights and liberties, for which many of our forefathers fought, bled 
and died, and to hand them down entire for the free enjoyment of the latest 
posterity. And whereas the keeping of a Standing Army in any of these ' 

Colonies in times of peace, without the consent of the Legislature of that  
Colony in which such Army is kept, is against law. And whereas such an 
Army, with a large Naval force, is now placed in the Town and Harbour of 
Boston, for- the purpose of subjecting us to the power of the Rritish Parliament. 
And whereas we a re  frequently told by the tools of the Administration, dupes 
to Ministerial usurpation, that Great Britain will not in any degree relax in 
her measures until we acknowledge her " right of making laws binding upon us 
in all cases whatever," and that  if we persist in our denial of her claim, the 
dispute must be decided by Arms, in  which i t  is said by our enemies " we shall 
have no chance, being undisciplined, cowards, disobedient, impatient .of com
mand, and possessed of that spirit of revelling which admits of no order, sub- 
ordination, rule, or government." 

And whereas the Ministerial Army and Fleet now a t  Boston, the large rein- 
forcement of Troops expected, the late C~ircular Letter to the Governours upon 
the Continent, the general tenour of intelligence from Great Britain and the 
hostile preparations making here, as  also from the threats and repeated insults 
of our enemies in the Capital Town, we have reason to apprehend that the 
sudden destruction of this Province is in  contemplation if not determined upon. 

And whereas the great law of self-preservation may suddenly .require 
1471 our raising and keeping an Army of observation and defence, in order 

to prevent or repel any further attempt to force the late cruel and op- 
pressive Acts of the British Parliament, which are  evidently designed to 
subject us  and the whole Continent to the most ignominious slavery. And 
whereas, in case of raising and keeping such an Army, it  will be necessary 
that the Officers and Soldiers in the same be fully acquainted with their duty, 
and that the Articles, Rules and Regulations thereof be made as  plain a s  
possible; and having great confidence in the honour and public virtue of the 
inhabitants of this Colony that they will readily obey the Officers chosen by 
themselves, and will cheerfully do their duty when known, without any such 
severe Articles and Rules, (except in capital cases,) and cruel punishments 
a s  are  usually practised in Standing Armies, and will submit to all such Rules 
and Regulations as  are  founded in reason, honour and virtue. It is, therefore, 

Resolved, That the following Articles, Rules and Regulations for the Army, 
that  may be raised for the defence and security of our lives, liberties, and 
estates, be, and are  hereby earnestly recommended to be, strictly adhered to, 
by all Officers, Soldiers, and others concerned, a s  they regard their own honour 
and the publick good. 
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Article 1st. All Officers and Soldiers, not having just impediment, shall 
diligently frequent Divine Service and Sermon in the places appointed for the 
Assembling of the Regiment, Troop or Company to which they belong; and 
such as  wilfully absent themselves, or being present behave indecently or 
irreverently, shall, if Commissioned Officers be brought before a Regimental 
Court Martial, there to be publickly and severely reprimanded by the Presi- 
dent; if Non-Commissioned Officers or Soldiers, every person so offending
shall, for his first offence, forfeit one Shilling to be deducted out of his wages; 
for the second offence he shall not only forfeit one shilling, but be confined 
twenty-four hours; and for every like offence shall suffer and pay in like man- 
ner: which money so forfeited shall be applied to the use of the sick Soldiers 
of the Troop or Conlpany to which the Offender belongs. 

Article 2d. Whatsoever Non-Commissioned Officer or Soldier shall use any 
unlawful oath or execration, shall incur the penalties expressed in the preced- 
ing Article; and if a Commissioned Officer be thus guilty of profane cursing 
and swearing, he shall forfeit and pay for each and every such offence four 
Shillings, lawful money. 

Article 3d.  Any Oficer or Soldier who shall begin, excite, or cause any 
mutiny or sedition, or join in such mutiny, in the Regiment, Troop, or Com
pany to which he belongs, or in any other regiment, Troop, or Company of 
the Massachusetts forces, either by Land or Sea, or in any Party, Post, De- 
tachment, or Guard, on any pretence whatever, shall suffer such punish
ment as  by a General Court Martial shall be ordered. 

Article 4tk.  Any Officer or Soldier who shall behave himself with contempt 
or disrespect towards the General or Generals, or Commanders-in-Chief of 
the Massachusetts Forces, or shall speak words tending to his or their hurt 
or dishonor, shall be punished accordillg to the nature of his offence, by the 
jndgmenb of a General Court Martial. 

Article 5 th .  Any Officer, Non-Commissioned Officer, or Soldier, who, 
1472 being present a t  any mutiny or sedition, does not use his utmost endeav- 

ors to suppress the same, or coming to the knowledge of any mutiny 
does not, without delay, give information thereof to his Commanding Officer, 
shall be punished by order of a General Court Martial, according to the nature 
of his offence. 

Article 6th. Any Officer or Soldier who shall strike his ~ u p e r i o u p ~ f f i c e r ,  or 
draw, or offer to draw, or shall lift up any weapon, or offer any violence 
against him, being in the execution of his office, on any pretence whatever, 
or shall disobey any lawful commands of his Superiour Officer, shall suffer 
such punishnlent a s  shall be, according to the nature of his offence, ordered 
by the sentence of a General Court Martial. 

Article 7 th.  Any Non-Commissioned Officer or Soldier who shall desert, or, 
without leave from his Commanding Officer, absent himself from the Troop or 
Colnpany to which he belongs, or from any detachment of the same, shall, 
upon being convicted thereof, be punished according to the nature of his 
offence, a t  the direction of a General Court Martial. 

Article 8th. Whatever Officer or Soldier shall be convicted of having advised 
or persuaded any other Officer or Soldier to desert, shall suffer such punishment 
a s  Shall be ordered by a sentence of a General Court Martial. 

Article 9th. All Officers of what condition soever shall have power to part 
and quell all quarrels, frays and disorders, though the persons concerned 
should belong to another Regiment, Troop, or Company, and order Officers 
to be arrested, or Non-Commissioned Officers or Soldiers to be confined and 
imprisoned till their proper Superiour Officer shall be made acquainted there- 
with; and whoever shall refuse to obey such Officer, (though of an inferiour 
rank,) or shall draw his sword upon him, shall be punished a t  the discretion 
of a General Court Martial. 

Artzcle 10th. No 9fficer or Soldier shall use any reproachful or provoking 
speeches or gestures, nor shall presume to send a challenge to any person 
to fight a duel, nor shall second, promote, or carry any challenge; and 
whoever shall knowingly and wilfully suffer any person whatsoever to go 
forth to fight a duel, or shall second any such conduct, shall be deemed a s  a 
principal; and whatsoever Officer or Soldier shall upbraid another for refusing 
a challenge, shall be considered as  a challenger, and all such offenders, in 
any of these or the like cases, shall be punished a t  the discretion of a General 
Court Martial. 

Article l l t k .  Every Officer commanding in quarters, or on a march, shall keep 
good order, and to the utmost of his power, redress all such abuses or disorders 
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which may be committed by any Officer or Soldier under his command; if upon 
con~plaint made to him of Officers or Soldiers beating or otherwise ill-treating 
any person, or committiilg any kind of riots to the disquietii~g of the inliabi- 
tants of this Continent, he the said Commander, who shall refuse or omit to 
see Justice done to the offender or offenders, and reparation inacle to the 
party or parties injured, a s  soon as  the offender's wages shall enable him or 
them, shall, upon due proof thereof, be. punished, as  ordered by a Gcueral 
Court Martial, in such manner as  if he himself had committed the crimes or 
disorders complained of. 

Artzcle 12th. If any Officer should think himself to be wronged by 
1473 his Colonel, or the Commanding Officer of the Regiment, and shall, upon 

due application made to him, be refused to be redressed, he may com
plain to the General or Commander-in-Chief of the Massachusetts Forces, in 
order to obtain justice, who is hereby required to examine into the conplaint 
and see that justice be done. 

Article 13. If any inferiour Officer or Solclier shall think himself wronged by 
his Captain, or other Officer commanding the Troop or Conlpany to which he 
belongs, he is to complain thereof to the Commanding Officer of the Regiment, 
who is hereby required to summon a Regimental Court Martial for the doinq 
justice to the complaint, from which Regimental Court Martial either party 
may, if he thinks himself still aggrieved, appeal to a General Court Martial; 
but if upon a second hearing the appeal shall appear to be vexatious and ground- 
less, the person so appealing shall be punished a t  the discretion of a General 
Court Martial. 

Article 14th. Whatsoever Non-Commissioned Officer or Soldier shall be con
victed a t  a Regimental Court Martial of having sold, or designedly or through 
neglect wasted the Ammunition, Arms, or Provisions. or other Military Stores 
delivered out to him to be employed in the service of this Colony, shall, if an 
Officer, be reduced to a Private Soldier; and, if a Private Soldier, shall suffer 
such punishment a s  shall be ordered by a Regimental Court Martial. 

Article 15th. A11 Non-Commissioned Officers or Soldiers, who shall be found 
one mile from the camp, without leave in writing from their Commailding 
Officer. shall suffer such punishment a s  shall be inflicted by the sentence of a 
Regimental Court Martial. 

Article 16th. No Officer or Soldier shall be out of his quarters or camp, with- 
out leave from the Commanding Officer of his Regiment, upon penalty of being 
punished according to the nature of his offence, by order of a Regimental 
Court Martial. 

Article 17th. Every Non-Commissioned Officer and Soldier shall retire to his 
quarters or tent a t  the beating the retreat;  in default of which he shall be 
punished according to the nature of his offence, by order of the Commanding 
Officer. 

Article 18th. No Officer, Non-Commissioned Officer, or Solclier, shall fail of 
repairing a t  the time fixed to the place of parade, of exercise, or other iendez- 
vous, appointed by the Commanding Officer, if not prevented by siclmess, or 
some other evident necessity, or shall go from the said place of rendezvous, or 
from his guard, without leave from his Commanding Officer, before he shall be 
regularly dismissed, or relieved on penalty of being punished, according to the 
nature of his offence, by the sentence of a Regimental Court Martial. 

Article 19th. Whatsoever Commissioned Officer shall be found drunk upon 
his guard, party, or other duty under Arms, shall be cashiered for i t ;  any 
Non-Commissioned Officer or Soldier so offending shall suffer such punikhment 
ns shall be ordered by the sentence of a Regimental Court Martial. 

Article 20th. Whatever Centinel shall be found sleeping upon his post, or 
shall leave i t  before lie shall be regularly relieved, shall suffer such punish- 
ment as  shall be ordered by the sentence of a General Court Martial. 

Article 21st. Any person belonging to the Massachusetts Army, who, by 
discharging of Fire-Arms, beating of Drums, or by ally other means 

1474 whatever, shall occasion false alarms in camp or quarters, shall suffer 
such punishment as  shall be ordered by the sentence of a General Court 

Martial. 
drticle 22d. Any Officer or Soldier, who shall, without urgent necessity, or 

without leave of his Superiour Officer, quit his platoon or division, shall be 
punished according to the nature of his offence, by the sentence of a Regimeutal 
Court Martial. 

Article 23d. No Officer or Soldier shall do violence, or offer any insult or 
abuse, to any person who shall bring Provisions or other necessaries to the 
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camp or quarters of the Massachusetts Army; any Officer or Soldier so offend- 
ing shall, upon complaint being made to the Commanding Officer, suffer such 
punishment as  shall be ordered by a Regimental Court Martial. 

Artzcle 24th. Whatever Officer or Soldier shall shamefully abandon any post 
committed to his charge, or shall speak words inducing others to do the like 
in time of a n  engagement, shall suffer death immediately. 

Article 25th. Ally person belonging to the Massachusetts Army who shall 
make known the watchword to any person who is  not entitled to receive it, 
according to the rules and discipline of war, shall presume to give a parole 
or watchword different from what he received, shall suffer death, or such 
other punishment a s  shall be ordered by a General Court Martial. 

Arttcle 2Gth. IVhosoever belonging to the Massachusetts Army shall relieve the 
enemy with Money, Victuals, or Ammunition, or shall knowingly harbour and 
protect an enemy, shall suffer such punishment a s  by a General Court Martial 
shall be ordered. 

Artzcle 27th. Whosoeter belonging to the Massachusetts Army shall be con- 
victed of holding correspondence with, or giving intelligence to the enemy, either 
directly or indirectly, shall suffer such punishment as  by a General Court 
Martial shall be ordered. 

Article 28. All Publick Stores taken in a n  enemy's camp, whether of Artil- 
lery, Ammunition, Clothing, or Provisions, shall be secured for the use of the 
Massachusetts Colony. 

Article 69th. If any Officer or Soldier shall leave his post or colors in time 
of an engagement, to go in search of plunder, he shall upon being convicted 
thereof betore a General Court Martial, suffer such punishment a s  by said 
Court Martial shall be ordered. 

Article 80th. If any Commander of any Post, Intrenchment, or Fortress, shall 
be compelled by the Officers or Soldiers under his command, to give i t  up to  
the enemy or to abandon it, the Commissioned Officers or Soldiers who shall be 
convicted of having so offended shall suffer death or such other punishment a s  
may be inflicted on them by the sentence of a General Court Martial. 

Article Slst. All sellers and retailers to a camp, and all persons whatsoever 
serving with the Massachusetts Army in the field, though not enlisted Soldiers, 
are  to be subject to the Articles, Rules and Regulatiocs of the Massachusetts 
Army. 

Article 32d. No General Court Martial shall consist of a less number than 
thirteen, none of which shall be under the degree of a Field Officer; and the 
President of each and every Court Martial, whether General or Regimental,
shall have power to administer an oath to every witness, in order to the trial 

of offenders ; and the Members of all Courts Martial shall be duly sworn 
1475 by the President, and the next in  rank on the Court Martial shall ad- 

minister the oath to the President. 
Article 33d. The Members both of General and Regimental Courts Martial 

shall, when belonging to different Corps, take the same rank which they hold 
in the Army; but when Courts Martial shall be composed of Officers of one 
Corps, they shall take rank according, to their commissions, by which they 
are  mustered in the said Corps. 

Article 34th. All the Members of a Court Martial a re  to behave with calm- 
ness, decency, and impartiality, and in the giving of their votes are  to begin 
with the youngest or lowest in commission. 

ArtiCle 35. No Field Officers shall be tried by a n y  person under the de
gree of a Captain; nor shall any proceeding or trial be carried on excepting 
between the hours of eight in the morning and three in  the afternoon, except 
in cases which require an immediate example. 

Article 36th. The Coinnnssioned Officers of every Regiment may, by the 
appoifltlnent of their Colonel or Cornmanding Officer, hold Regimental Courts 
Martial for the inquiring into such disputes or criminal matters as  may come 
before them, and for the inflicting corporeal punishments for small offences, 
and shall give juclgment by the majority of voices; bnt no sentence shall be 
executed until the Commanding Officer (not being a Member of the Court 
Martial,) shall have confirmed the same. 

Article 37th. No Regimental Court Martial shall consist of less than five 
Officers, except in case when that number cannot be conveniently assembled, 
when three may be sufficient, who are likewise to determirie upon the sen
tence by the majority of voices, which sentence is to be confirmed by the Com- 
manding Officer, not being a member of the Court Martial. 
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Article 98th. Any Officer commanding in Forts, Castles, or Barracks, or 
elsewhere, where the Corps under his conlmand consists of detachments from 
different Regiments, or of independent Companies, may assemble Coarts 
Martial for the trial of offenders in the same mallner a s  if they were Regi- 
mental, whose sentence is not to be executed till i t  shall be confirmed by the 
said Commanding Officer. 

Article S9t1~.No person whatsoever shall use menacing words, signs, or 
gestures, in the presence of a Court Martial then sitting, or shall cause any 
disorder or riot, so a s  to dist,urb their proceedings, on penalty of being pun- 
ished a t  the discretion of said Court Martial. 

Article 40th. TO the end that offenders may be brought to justice, whenever 
any Officer or Soldier shall commit a crime deserving punishment, he shall, 
by his Commanding Officer, if a n  Officer, be put in arrest ;  if a Non-Commis
sioned Officer or Soldier, be imprisoned till he shall be.either tried by a Court 
Martial, or shall be lawfully discharged by proper authority. 

Article 41st. No Officer or Soldier who shall be put in arrest or iinprison
ment, shall continue in his confinement rnore than eight days, or till such 
time a s  a Court Martial can be conveniently assembled. 

Article 42d. No Ofiicer commanding a Guard, or a Provost i\fartial, shall re- 
fuse to receive or Beep any prisoner committed to his charge by any Officer 
belonging to the Massachusetts Forces; which Officer shall, a t  the same time, 
deliver an account in writing, signed by himself, of the crimes mith which the 

said pr is0ner . i~ charged. 
1476 Article 43%. No Officer commanding a Guard, or Provost Martial shall 

presume to release any prisoner comlnitted to his charge, without proper 
authority for so doing; nor shall he suffer any prisoner to escape on the 
penalty of being punished for i t  by the sentence of a General Court Martial. 

Article 44th. Every Officer, or Provost Martial, to whose charge prisoners 
shall be committed, is hereby required, within twenty-four haurs of such 
confinement, or as  soon a s  he shall be released from his guard, to give in 
writing to the Colonel of the Regiment, to whom the prisoner belongs, (when 
the prisoner is confined upon tho guard belonging to the said Regiment, and 
that his offence only relates to the neglect of duty in his own Corps,) or t o  
the Commander-in-Chief, their names, their crimes, and the names of the Offi- 
cers who committed them, on the penalty of his being punished for his dis- 
obedience or neglect, a t  the discretion of a General Court Martial. 

Article 45th. And if any officer under arrest- shall leave his confinement before 
he is set a t  liberty by the Officer who confined him, or by a superiour power, he 
shall be cashiered for it. 

Article 46th. Whatsoever Commissioned Officer shall be convicted before a 
General Court Martial of behaving in a scandalous, infamous manner, such 
a s  is unbecomillg an Officer and a Gentleman, shall be discharged from the 
service. 

Article 4'7th. All Officers, Conductors, Gunners, Matrosses, Drivers, or any 
other person whatever, receiving pay or hire in  the service of the Massachusetts 
Artillery, shall be governed by the aforesaid Rules and Articles, and shall be 
subject to be tried by Courts Martial in like manner with the Officers and 
Soldiers of the Massachusetts Troops. 

Article 48th. For differences arising among themselves, or in matters relat- 
ing solely to their own Corps;the Courts Martial may be composed of their 
own Officers; but where a number sufficient cannot be assembled, or in  matters 
wherein other Corps are interested, the Officers of Artillery shall sit in Courts 
Martial mith the Officers of the other Corps. 

Article 49th. All crimes not capital, and all disorders and neglects which Offi- 
cers and Soldiers may be guilty of, to the prejudice of good order and military 
discipline, though not mentioned in the Articles of War, are to be taken cog. 
nizance of by a General or Regimental Court Martial, according to the nature 
and degree of the offence, and be punished a t  their discretion. 

Article 50th. No Court Martial shall order any offenders to be whipped, or 
receive more than thirty-nine stripes for any one offence. 

Article 51st. The Field Officers 'of each and every Regiment a r e  to appoint 
some suitable person belonging to such Regiment to r e c e i ~ e  all such fines a s  may 
arise within the same, for any breach of any of the foregoing Articles, and 
shall direct the same to be carefully and properly applied to the relief of such 
sick, wounded or necessitous Soldiers a s  belong to such Regiment; and such 
person shall account with such Officers for all fines received and the applica
tion thereof. 
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1478 AMERICAN ARTICLES 

[Enacted June 

Whereas His Majesty's most faithful su 
to a dangerous and critical situation by thc 
carry into execution by force of arms sevl 
acts of the British parliament for laying t 
lection of those taxes, and for altering an 
ternal police of some of these colonies, ir 
rights of the colonies ; 

And whereas hostilities have been actual 
by the British troops under the con~mand 
number of the inhabitants of that colony 
only having been long occupied as  a garr 
but the inhabitants thereof treated with a 
tified even towards declared enenlies ; 

And whereas large reinforcements ha\ 
pected ; for the declared purpose of compe 
operation of the said acts; which hath r 
pensable cluty, for the express purpose of SI 

and preserving them in safety against all 
execution, that an armed force be raised 
signs, and preserve and defend the live 
colonists ; for the due regulating and well 

Resolced, That the following Rules ar 
served by such forces as  are or may herea 
said ; 

ARTICLI~: I. That every officer who shall 
shall serve in the continental army, shall, 
coinnlission or inlistment, subscribe these I 
officers and soldiers, already of that army 
scribe the same; from the time of which I 
shall be bound by those regulations. But 
of the said army, do not subscribe these r 
be retained in the said army, subject to th 
they entered into the service, or be dischar; 
the commander-in-chief. 

11. I t  is earnestly recommended to 
1479 attend divine service ; and all officer! 

cently or irreverently a t  any place 
sioned officers, be brought before a cour 
severely reprilllanded by the president ; if 
every person so offending, shall, for his 
dollar, to be deducted out of his next pay 
only forfeit a like sum, but be confined f 
lilre offence, shall suffer and pay in lilre 
shall be applied to the use of the sick s 
which the offeilder belongs. 

111. Whatsoever non-commissioned officl 
oath or esecration, shall incur the penaltic 
and if a commissioned officer be thus gu 
he shall forfeit and pay for each and e 
shillings, lair-ful money. 

IV. Any officer or soldier, who shall bf 
respect towards the general or generals, 
tinental forces, or shall speak false wor 
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Article 52d. All members sitting in Courts Martial shall be sworn by the 
President of such Courts, which President shall himself be sworn by the Officer 
in said Court next in rank ;  the oaths to be administered previous to their pro- 
ceeding to the trial of a n y  offender, in form following, viz : 

You A. B., swear that you well and truly try, and impartially
1477 determine the cause of the prisoner now to be tried according to the 

Rules for regulating the Massachusetts Army, so help you God. 
Article 53d. All persons called to  give evidence in any case before a Court 

Martial, who shall refuse to give evidence, shall be punished for such refusal, 
a t  the discretion of such Court Martial. 

The Oath to be administered in t h e f i r m  following, viz : 
You swear that  the evidence you shall give in the case in hearing, shall be 

the truth, the whole truth, and nothing but the truth, so help you God. 
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in Courts Martial shall be sworn by the 
:ident shall himself be sworn by the Officer 
s to be administered previous to their pro- 
n form following, viz : 

IU well and truly try, and impartially 
risoner now to be tried according to the 
ichusetts Army, so help you God. 
give evidence in any case before a Court 
dence, shall be punished for such refusal, 
ial. ~- . 

! form following, viz : 
;hall give in the case in hearing, shall be 
ng but the truth, so help you God. 

IX. 

1478 AMERICAN ARTICLES OF' WAR OF' 1775. 

[Enacted June 30, 1775.1 

Whereas His Majesty's most faithful subjects in these colonies are  reduced 
to a dangerous and critical situation by the attempts of the British minister to 
carry into execution by force of arms several unconstitutional and oppressive 
acts of the Rritish parliament for laying taxes in America, to enforce the col- 
lection of those taxes, and for altering and changing the constitution and in- 
ternal police of some of these colonies, in violation of the natural and civil 
rights of the colonies ; 

And whereas hostilities have been actually commenced in Massachusetts Bay 
by the British troops under the conlmaud of General Gage, and the lives of a 
number of the inhabitants of that colony destroled; the town of Boston not 
only having been long occupied as  a garrisoned town in an enemy's country, 
but the inhabitants thereof treated with a severity and cruelty not to be jus- 
tified even towards declared enemies ; 

And whereas large reinforcements have been ordered, and are  soon ex
pected; for the declared purpose of conlpelling these colonies to submit to the 
operation of the said acts; which hath rendered it  necessary, and an indis
pensable duty, for the express purpose of secnring and clefending these colonies, 
and preserving them in safety against all attempts to carry the said acts into 
execution, that an armed force be raised sufficient to defeat such hostile de- 
signs, and preserve alld defend the lives, liberties and imlnunities of the 
colonists; for the due regulating and well ordering of which; 

Resolued, That the following Rules and Articles be attended to and ob
served by such forces as  are  or may hereafter be raised for the purpose afore- 
said ; 

ARTICLE I. That every officer who shall be retained, and every soldier who 
shall serve in the continental army, shall, a t  the time of his acceptance of his 
colnn~issiou or inlistment, subscribe these rules and regulations. And that the 
officers and soldiers, already of that army, shall also, as  soon as  may be, sub- 
scribe the s a n ~ e ;  from the time of which subscription every officer and soldier; 
shall be bound by those regulations. But if any of the officers or soldiers, now 
of the said army, do not subscribe these rules and regulations, then they may 
be retained in the said army, subject to the rules and regulations under which 
they entered into the service, or be discharged from the service, a t  the option of 
the com~nander-in-chief. 

11. I t  is earnestly recommended to all officers and soldiers, diligently to 
1479 attend divine service; and all oti~cers and soldiers who shall behave inde- 

cently or irreverently a t  any place of divine worship, shall, if commis- 
sioned officers, be brought before a court-martial, there to be publicly and 
severely reprimanded by the president; if non-commissioned officers or soldiers, 
every person so offending, shall, for his first offence, forfeit one sixth of a 
dollar, to be deducted out of his next pay; for the second offenc6, he shall not 
only forfeit a like sum, but be confined for twenty-four hours, and for every 
like offence, shall suffer and pay in like manner; which money so forfeited, 
shall be applied to the use of the sick soldiers of the troop or company to 
which the offender belongs. 

111. Whatsoever non-commissioned officer or soldier shall use any profane 
oath or execration, shall incur the penalties expressed in the foregoing article ; 
and if a comn~i~sionedofficer be thus guilty of profane cursing or swearing, 
he shall forfeit and pay for each and every such offence, the sum of four 
shillings, lawful money. 

i V .  Any officer or soldier, who shall behave himself with contempt or dis
respect towards the general or generals, or co~nmanclers in chief of the con
tinental forces, or shall speak false words, tending to his or their hurt or 

953 
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XV. Whatsoever non-commissioned office] 
regimental court-martial, of having sold, 
wasted the ammunition, arms, or provision! 
out to him, to be employed in the service ( 
be reduced to a private sentinel; and if 
punishment as  shall be ordered by a regime 

XVI. All non-commissioned officers and s 
from the camp, without leave in  writing f 
suffer such punishment a s  shall be inflicted 
regimental court-martial. 

XVII. No officer or soldier shall 
1481 without leave from the commanding 

alty of being punished according to tf 
regimental court-martial. 

XVIII. Every non-commissioned officer r 
ters, or tent, a t  the beating of the retrea 
punished according to the nature of his o 
officer. 

XIX. No officer, non-commissioned officer 
the time fixed, to the place of parade oi 
pointed by the commanding officer, if not 
evident necessity; or shall go -from the sa 
guard, without leave from his commanding 
dismissed or relieved, on penalty of bein 
of his offence, by the sentence of a regimen 

XX. Whatsoever commissioned officer s 
party, or duty, under arms, shall be cast 
officer or soldier so offending, shall suffer 
by the sentence of a regimental ceurt-mart 

XXI. Whatsoever sentinel shall be fou 
leave i t  before he shall be regularly reliel 
shall be ordered by the sentence of a gener 

XXJI. Any person belonging to the cor 
of fire-arms, beating of drums, or by : 
occasion false alarms, in camp or quarte 
shall be ordered by the sentence of a g e m  

XXIII.  Any officer or soldier, who shal 
out leave of his superior officer, quit his p 
according to the nature of his offence, by 
martial. 

XXIV. No officer or soldier shall do vic 
to any person who shall bring provisions, 
quarters of the continental army;  any o 
upon complaint being made to the comma) 
a s  shall be ordered by a regimental court-I 

XXV. Whatsoever officer or soldier shal 
mitted to his charge, or shall speak worc 
time of an engagement, shall suffer death 

XXVI. Any persol] belonging to the cont 
the watch-word to any person who is  1131 
the rules and discipline of war, or shall 
word, different from what he received, sha 
ment as shall be ordered by the sentence 

XXVII. Whosoever belonging to the 
enemy with money, victuals, or ammunitio 
an enemy, shall suffer such punishment 
be ordered. 

XXVIII. Whosoever belonging 1 
1482 convicted of holding correspondence 

enemy, either directly or indirect1 
by R general court-martial shall be orderel 

XXIX. All public stores taken in the E 
of artillery, ammunition, clothing, or pro 
of the United Colonies. 

XXX. If any officer or soldier shall le: 
engagement, to go in search of plunder, h 
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dishonor, shall be punished according to the nature of his offence, by the 
judgment of a general court-martial. 

V. Any officer or soldier, who shall begin, excite, cause, or join in any mutiny 
or  sedition, in the regiment, troop, or company to which he belongs, or in any 
other regiment, troop or company of the continental forces, either by land or  
sea, or in any Part, post, detachment, or guard, on any pretence whatsoever, 
shall suffer such punishment, .as by a genaral court-martial shall be ordered. 

VI. Any officer, non-commissioned officer, or soldier, who being present a t  any 
mutiny or sedition, does not use his utmost endeavors to suppress the S a m ,  
or coming to the kno\vledge of any mutiny, or intended mutiny, does not, 
without delay, give information thereof to the commanding officer, shall be 
punished by order of a general court-martial, according to the nature of his 
offence. 

VII. Any officer or soldier who shall strike his superior officer, or draw, o r  
offer to draw, or shall lift up any weapon, or offer any violence against him, 
being in the execution of his office, on any pretence whatsoever, or shall dis- 
obey any lawful commands of his superior officer, shall suffer such punishment 
a s  shall, according to the nature of his offence, be ordered by the sentence of 
a general court-martial. 

VIII. Any non-commissioned officer, or soldier, who shall desert, or without 
leave of his commanding officer, absent himself from the troop or company 
to which he belongs, or from any detachment of the same, shall, upon being 
convicted thereof, be punished according to the nature of his offence, a t  the 
discretion of a general court-martial. 

IX. Whatsoever officer, or soldier, shall be convicted of having advised or 
persuaded any other officer or soldier, to deseyt, shall suffer such punishment, 
a s  shall be ordered by the sentence of a general court-martial. 

X. All officers, of what condition soever, shall have power to part and quell 
all quarrels, frays, and disorders, thou,bh the persons concerned should belong 
to another regiment, troop, or company; and either order officers to be arrested, 

or non-commissioned officers, or soldiers, to be confined and imprisoned, 
1480 till their proper superior officers shall be acquainted therewith; and 

wlioever shall refuse to obey such officer, (though of an inferior rank,) 
or shall draw his sword upon him, shall be punished a t  the discretion of a 
general court-martial. 

XI. No officer or soldier shall use any reproachful or prowking speeches or 
gestures to another, nor shall presume to send a challenge to any person to 
fight a duel: And whoever shall, knowingly and willingly, suffer any person 
whatsoever to go forth to fight a duel, or shall second, promote, or carry any 
challenge, shall be deemed as  a principal; and whatsoever officer or soldier 
shall upbraid another for refusing a challenge, shall also be considered a s  a 
challenger; and all such offenders, in any of these or such like cases, shall 
be punished a t  the discretion of a general court-martial. 

XII. Every officer, commanding in quarters or on a march, shall keep good 
order, an$, to the utmost of his power redress all such abuses or disorders 
which may be committed by any ofticer or soldier under his command: If upon 
any complaint being made to him, of officers or soldiers beating, or otherwise 
ill-treating any person, or of c~mmitt ing any kind of riot, to the disquieting of 
the inhabitants of this continent; he the said comnlander who shall refuse or 
omit to see justice done on the offender or offenders, and reparation made to 
the party or parties injured, as  fa r  a s  the offender's wages shall enable him or 
them, shall, upon due proof thereof, be punished a s  ordered by a general court- 
martial, in such manner as  if he himself had committed the crimes or disorders 
complained of. 

XIII.  If any officer shail think himself to be wronged by his colonel or the 
commanding officer of the regiment, and shall upon due application made 
to him, be refused to be redressed, he nlay complain to the general or commander 
in chief of the continental forces, in order to obtain justice, who is  hereby re- 
quired to examine into said complaint and see that justice be done. 

XIV. I f  any inferior officer or soldier, shall think himself wronged by his 
captain or other officer commanding the troop or company to which he belongs, 
he is to complain thereof to the commanding officer of the regiment, who is 
hereby required to summon a regimental court-martial, for the doing justice 
to the complainant; from which regimental court-martial, either party may, if 
he t3inks himself still aggrieved, ap~ieal to a general court-martial; but if, 
upon a second hearing, the appeal shall appear to be vexatious and groundless, 
the person so appealing, shall be punished a t  the discretion of the general 
court-martial. 
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XV. Whatsoever non-commissioned officer or soldier shall be convicted, a t  a 
regimental court-martial, of having sold, or designedly, or through neglect, 
wasted the ammunition, arms, or provisions, or other military stores, delivered 
out to him, to  be employed in the service of this continent, shall, if an officer, 
be reducecl to a private sentinel; and if a private soldier, shall suffer such 
punishnlent a s  shall be ordered by a regimental court-martial. 

XVI. All non-commissioned officers and soldiers, who shall be found one mile 
from the camp, without leave in  writing from their commanding officer, shall 
suffer such punishment as  shall be inflicted on him or them by the sentence of a 
regimental court-martial. 

XVII. No officer or soldier shall lie out of his quarters or camp, 
1481 without leave from the commanding officer of the regiment, upon pen- 

alty of being punished according to the nature of his offence, by order of a 
regimental court-martial. 

XVIII. Every non-commissioned officer and soldier shall retire to his quar- 
ters. or tent. a t  the beating of the retreat;  in default of which, he shall be 
punished according to the nature of his offence, by order of the commanding 
officer. 

XIX. No officer, non-commissioned officer or soldier, shall fail of repairing, a t  
the time -ed, to the place of parade or exercise, or other rendezvous ap- 
pointed by the commanding officer, if not prevented by sickness or some other 
evident necessity; or shall go .from the said place of rendezvous, or from his 
guard, without leave from his commanding officer, before he shall be regularly 
dismissed or relieved, on penalty of being punished according to the nature 
of his offence, by the sentence of a regimental court-martial. 

XX. Whatsoever commissioned omcer shall be found drunk on his guard, 
party, or duty, under arms, shall be cashiered for i t ;  any non-commissioned 
officer or soldier so offending, shall suffer such punishment as  shall be ordered 
by the Sentehce of a regimental ceurt-martial. 

XXI. Whatsoever sentinel shall be found sleeping upon his post, or shall 
leave i t  before he shall be regularly relieved, shall suffer such punishment a s  
shall be ordered by the sentence of a general court-martial. 

XXII. Any person belonging to the continental army, who, by discharging 
of fire-arms, beating of drunls, or by any other means whatsoever, shall 
occasion false alarms, in camp or quarters, shall suffer such punishment a s  
shall be ordered by the sentence of a general court-martial. 

XXIII.  Any officer or soldier, who shall, without urgent necessity or with: 
out leave of his superior officer, quit his platoon or division, shall be punished 
according to the nature of his offence, by the sentence of a regimental court-
martial. 

XXIV. No officer or soldier shall do violence, or offer any insult, or abuse, 
to any person who shall bring provisions, or other necessaries, to the camp or 
quarters of the continental army;  any officer or soldier so offending, shall, 
upon complaint being made to the commanding officer, suffer such punishment 
a s  shall be ordered by a regimental court-martial. 

XXV. Whatsoever officer or soldier shall shamefully abandon any post com- 
mitted to his charge, or shall speak words inducing others to do the like, in 
time of an engagement, shall suffer death immediately. 

XXVI. Any person belonging to the continental army, who shall make known 
the watch-word to any person who is r.?t entitled to receive it, according to 
the rules and discipline of war, or shall presume to give a parole, or watch- 
word, different from what he received, shall suffer death, or such other punish- 
ment as shall be ordered by the sentence of a general court-martial. 

XXVII. Whosoever belonging to the continental army, shall relieve the 
enemy with money, victuals, or ammunition, or shall knowingly harbor or protect 
an enemy, shall suffer such punishment a s  by a general court-martial shall 
be ordered. 

XXVIII. Whosoever belonging to the continental army, shall be 
1482 convicted of holding correspondence with, or giving intelligence to, the 

enemy, either directly or indirectly, shall suffer such punishment a s  
by a general court-martial shall be ordered. 

XXIX. All public stores taken in the enemy's camp or magazines, whether 
of artillery, ammunition, clothing, or provisions, shall be secured for the use 
of the United Colonies. 

XXX. If any officer or soldier shall leave his post or colors, in time of an 
engagement, to go in search of plunder, he shall, upon being convicted thereof 



MILITARY LAW AND 

so doing; nor shall he suffer any prisoner 
punished for it, by the sentence of a genera 

XLV. Every officer or provost-marshal, t 
committed, is hereby required, within twentj 
or as  soon as he shall be relieved from hi 
colonel of the regiment to whom the prisoi 
confined upon the guard belonging to the r 
only relates to the neglect of duty in his 
chief, their names, their crimes, and the n: 
them, on the penalty of being punished for 
discretion of a general court-martial. 

XLVI. And'if any officer under arrest sh 
is set a t  liberty by the officer who confined h 
be cashiered for it. 

XLVII. Whatsoever commissioned officer 
court-martial, -of behaving in a scandalous, 
coming the character of an officer and a g 
the service. 

XLVIII. All officers, conductors, gunner 
persons whatsoever, receiving pay or hire 
artillery, shall be governed by the aforesa 
subject to be tried by courts-martial, in  lih 
diers of t h e  continental troops. 

XLIX. For differences arising amo 
1484 ing solely to their own corps, the c o u ~  

own officers; but where a nunlber 
be assembled, or in matters wherein 0 t h  
of artillery shall sit in courts-martial, with 

L. All crimes, not capital, and all disord 
soldiers niay be guilty of, to the prejudice '0 
though not mentioned in the articles of 1 

by a general or regimental court-martial, 
of the offence, and be punished a t  their dis 

LI. That no persons shall be sentenced 
except in the cases expressly mentioned i 
any punishment be inflicted a t  the discre 
degrading, cashiering, drumming out of the 
nine lashes, fine not exceeding two months 6 
exceeding one month. 

LII. The field officers of each and every r 
person belonging to such regiment, to receiy 
the same, for any breach of any of the foi 
same to be carefully and properly applied tl 
necessitous soldiers a s  belong to such regir 
with such officer for all fines received, and t 

LIII. All members sitting in courts-mar 
of said courts, which president shall him 
court next in  rank:-The oath to be admii 
to the trial of any offender, in form followi 

" You A. B. swear that you will well and 
the cause of the prisoner now to be tried, 
the continelltal army. So help you God." 

LIV. All persons called to give evidence, 
who shall refuse to give evidence, shall 1 
discretion of such court-martial :-The oat1 
form, viz. 

" You swear the evidence you shall give 
the truth, the whole truth, and nothing bu 

LV. Every officer commanding a regim 
notice given to him by the commissary 
deputies, assemble the regiment, troop, or 
next convenient place for their being must1 

LVI. Every colonel, or other field officer 
which there is no field officer, and actur 
loughs to non-coinmissioned officers and s~ 
long a time, a s  he shall judge to be most 
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before a general court-martial, suffer such punishment a s  by the said court-
martial shall be ordered. 

XXXI. If any commander of any post, intrenchment, or fortress, shall be 
compelled, by the officers or soldiers under his  command, to give it up to the 
enemy, or to abandon it, the commissioned officer, non-commissioned officers, 
or soldiers, who sliall be convicted of having so offended, shall suffer death, or 
such other punishment a s  may be inflicted upon them by the sentence of a gen- 
eral court-martial. 

XXXII. All suttlers and retailers to a camp, and all persons whatsoever, 
serving with the continental army in the field, though not inlisted soldiers, 
a re  to be subject to the articles, rules, and regulations of the continental army. 

XXXIII:'Xa general court-martial shall consist of a less number than thir- 
 
teen, none of which sllall be under the degree of a comnlissioned officer; and 
 
the president shall be a field officer: And the president of each and every 
 
court-martial, whether general or regimental, shall have power to administer 
 
an oath to every witness, in order to the trial of offenders. Snd  the inen~bers 
of all courts-martial shall be duly sworn by the president, and the next in 
rank on the court-martial, shall administer the oath to the president. 

XXXIV. The members, both of general and regimental courts-martial, shall, 
when belonging to different corps, take the same rank which they hold in the 
army;  but when courts-martial shall be coinposed of officers of one corps, they 
shall take their ranks according to their commissions by which they are  mus- 
tered in the said corps. 
SXSV.All the members of a court-martial, a re  to behave with calmness, 

decency, arid impartiality; and in giving their votes, are to begin with the 
youngest or lowest in commission. 

SXXVI.  No field officer shall be tried by any person under the degree of a 
captain; nor shall any proceedings or -trials be carried on, excepting between 
the hours of eight in  the morning, and three in the afternoon, escept in cases 
which require an immediate example. 

XSXVII. The co~nmissioned officers of every regiment may, by the appoint- 
ment of their colonel or commanding officer, hold regimental cou~ts-martial 
for the enquiring into such disputes or criminal matters a s  may come before 
them, and for tlle inflicting corporeal punishment, for small offences, and shall 
give judgment by the majority of voices; but no sentence shall be executed 
till the colnlnallding officer (not being a member of the court-martial) shall 
have confirmed the same. 

XXXVIII. No regimental court-marcia1 shall consist of less than five officers 
excepting in cases where that number can not be conveniently assembled, when 
three may be sufficient; who are likewise to determine upon the sentence by 
the inajority of voices; which sentence is  to be confirmed by the commanding 

officer, not being a member of the court-martial. 
1483 XXXIX. Every officer, commanding in any fort, castle, or barrack, or 

elsewhere, where the corps under his command consists of detachn~entq 
from different regiments or of independent companies, may assemble courts- 
martial for the trial of offenders in the same manner as  if they were regimental, 
whose sentence is not to be executed till i t  shall be confirmed by the said com- 
manding officer. 

XL. No person whatsoever shall use menacing words, signs, or gestures in  
the presence of a court-martial then sitting, or shall cause any disorder or riot, 
so as  to disturb their proceeding, on the penalty of being punished a t  the dis- 
cretion of the said court-martial. 

XLI. To the end that offenders may be brought to justice; whenever any 
officer or soldier shall commit a crime deserving punishlnent, he sliall, by his 
comnlanding officer, if a n  officer, be put in arrest;  if a non-commissioned officer 
or soldier, be imprisoned till he shall be either tried by a court-martial, or 
shall be lawfully discharged by proper authority. 

XLII. No officer or soldier who shall be put in arrest, or imprisonmenl, shall 
continue in his confinement more than eight days, or till such time as a court- 
martial can be conveniently assenlhlcd. 

X1,III. No officer commanding a guard, or provost-marshal, shall refnse to 
receive or keep any prisoner committed to his cha~ge,  by an officer belonging 
to the continental forces ;which officer shall nt the same time deliver an account 
ill writing, signed by himself, of the crime with which the said prisoner is 
charged.

XLIV. No officer commanding a guard, or provost-mnshal. shall presume 
to release any prisoner committed to his charge, without proper authority for 
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so doing; nor shall he suffer any prisoner to  escape, on the penalty of being 
punished for it, by the sentence of a general court-martial. 

XLV. Every officer or provost-marshal, to whose charge prisoners shall be 
committed, is hereby required, within twenty-four hours after such commitment, 
or a s  soon as he shall be relieved from his guard, to give in writing to the 
colonel of the regiment to whom the prisoner belongs (where the prisoner is  
confined upon the guard belonging to the said regiment, and thxt his offence 
only relates to the neglect of duty in his own corps) or the con~mander in 
chief, their names, their crimes, and the names of the officers who committed 
them, on the penalty of being punished for his disobedience or neglect, a t  the 
discretion of a general court-martial. 

XLVI. And'if any officer under arrest shall leave his confinement before he 
is set a t  liberty by the officer who confined him, or by a superior power, he shall 
be cashiered for it. 

XLVII. Whatsoever commissioned officer shall be convicted before a general 
court-martial, of behaving in a scandalous, infamous manner, such a s  is unbe- 
coming the character of an officer and a gentleman, shall be discharged from 
the service. 

XLVIII. All officers, conductors, gunners, matrosses, drivers or any other 
persons whatsoever, receiving pay or hire, in the service of the continental 
artillery, shall be governed by the aforesaid rules and articles, and shall be 
subject to be tried by courts-martial, in like manner with the officers and sol- 
diers of the continental troops. 

XLIX. For differences arising amongst themselves, or in  matters relat- 
1484 ing solely to their own corps, the courts-martial may be composecl of their 

own officers; but where a number sufficient of such officers cannot 
be assembled, or in matters wherein other corps are  interested, the officers 
of artillery shall sit in courts-martial, with the officers of the other corps. 

L. All crimes, not capital, and all disorders and neglects, which officers and 
solcliers may be guilty of, to the prejudice of good order and military discipline, 
though not mentioned in the articles of war, are to be taken cognizance of 
by a general or regimental court-martial, according to the nature and degree 
of the offence, and be punished a t  their discretion. 

LI. That no persons shall be sentenced by a court-mertial to suffer death, 
except in the cases expressly mentioned in the foregoing articles; nor shall 
any punishment be inflicted a t  the discretion of a court-martial, other than 
degrading, cashiering, drumnling out of the army, whipping not exceecling thirty- 
rline lashes, fine not exceeding two months pay of the offender, imprisonment no< 
exceeding one month. 

LII. The field officers of each and every regiment are  to appoint some suitable 
person belonging to such regiment, to receive all such fines as  may arise mithin 
the same, for any breach of any of the foregoing articles, and shall direct the 
same to be carefully and properly applied to the relief of such sick, wounded, or 
necessitous solcliers a s  belong to such regiment; and such person shall account 
with such officer for all fines received, and the application thereof. 

LIII. All members sitting in courts-martial shall be sworn by the president 
of said courts, which president shall himself be sworn by the officer in said 
court next in  rank :-The oath to be administered previous to their proceeding 
to the trial of ally offender, in form following, viz. 

"You A. B. swear that you will well and truly try, and impartially determine 
the cause of the prisoner now to be tried, according to the rules for regulating 
the continental army. SO help you God." 

LIV. All persons called to give evidence, in  any case, before a court-martial, 
who shall refuse to give evidence, shall be punished for such refusal a t  the 
discretion of such court-martial:-The oath to be admi~istered in the following 
form, viz. 

" You swear the evidence you shall give in the case now in hearing, shall be 
the truth, the whole truth, and nothing but the truth. So help you God." 

LV. Every officer commanding a regiment, troop, or company, shall, upon 
notice given to him by the commissary of the musters, or from one of his 
deputies, assemble the regiment, troop, or company under his command, in the 
next convenient place for their being mustered. 

1,VI. Every colonel, or other field officer, or officer commanding any .corps, to 
which there is no field officer, and actually residing with it, may give fur- 
loughs to non-commissioned officers and soldiers, in such' numbers, and for so 
long a time, a s  he shall judge to be most consistent with the good of the serv- 
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ice; but no non-commissioned officer or soldier shall, by leave of his captain, 
or inferior officer, commanding the troop or company (his field officer not 
being present) be absent above twenty days in six months, nor shall more than 
two private men be absent a t  the same time from their troop or company,

excepting some extraordinary occasion should require it, of which oc
1485 casion the field officer present with, and commanding the regiment or in- 

dependent corps, is to be judge. 
LVII. At every muster the commanding officer of each regiment, troop, or 

company then present, shall give to the commissary of musters certificates 
signed by himself, signifying how long such officers, non-commissioned officers, 
and soldiers, who shall not appear a t  the said muster, have been absent, and 
the reason for their absence; which reasons, and the time of absence, shall be 
inserted in the muster rolls, opposite to the respective names of such ab- 
sentees: The said certificates shall, together with the muster rolls, be by the 
said commissary transmitted to the general, and to this or any future Congress 
of the United Colonies, or committee appointed thereby, within twenty days 
next after such muster being taken; on faildre whereof, the commissary so 
offending shall be discharged from the service. 

LVIII. Every officer who shall be convicted before a general court-martial 
of having signed a false certificate, r lating to the absence of either officers, non- 
commissioned officer or private soldier, shall be cashiered. 

LIX. Every officer, who shall knowingly make a false muster.of man or 
horse, and every officer or commissary who shall willingly sign, direct, or al- 
low the signing of the muster rolls, wherein such false muster is contained, 
shall upon proof made thereof, by two witnesses, before a general court-martial, 
be cashiered, and moreover forfeit all such pay a s  may be due to him a t  the 
time of collviction for such offence. 

LX. Any commissary who shall be convicted of having taken any gift or 
gratuity on the mustering any regiment, troop, or company, or on the signing 
the muster rolls, shall be displaced from his office, and forfeit his pay, as  in  
the preceding article. 

LXI. Any officer who shall presume to muster any person a s  a soldier, who 
is a t  other times accustomed to wear a livery, or who does not actually do 
his duty a s  a soldier, shall be deemed guilty of having made a false muster, 
and shall suffer accordingly. 

LXII. Every officer who shall knowingly make a false return to the com
mander in  chief of the American forces, or to any his superfor officer, author- 
ized to call for such returns, of the state of the regiment, troop, independent 
company, or garrison under his command, or of arms, ammunition, clothing, 
or other stores thereunto belonging, shall by a court-martial be cashiered. 

LXIII. The commanding officer of every regiment, troop, independent com
pany, or garrison, in the service aforesaid, shall, in  the beginning of every
month, remit to the commander in chief of said forces, an exact return of the 
state of the reqment, troop, independent company, or garrison under his 
command, specifying the names of the officers not then residing a t  their posts, 
and the reason for, and the time of their absence: whoever shall be convicted 
of having, through neglect or design, omitted the sending such returns, shall 
be punished according to the nature of his crime, by the judgment of a general 
court-martial. 

LXIV. No suttler shall be permitted to sell any kind of liquors or victuals, 
or to keep their houses or shops open, for the entertainment of soldiers, after 
nine a t  night, or before the beating of the reveilles, or upon Sundays during 
divine service or sermon on the penalty of being dismissed from all future 

su ttling. 
1486 LXV. All officers commanding in the camp, or in any forts, barracks, 

or garrisons, are  hereby required to see that the persons permitted to 
suttle shall supply the soldiers with good and wholesome provisions a t  a 
reasonable price, a s  they shall be answerable for their neglect. 

LXVI. No officer commanding in any camp, garrisons, forts, or barracks, 
shall either themselves exact exorbitant prices for houses or stalls let out to 
suttlers, or shall connive a t  the like exactions in others, nor lay any duty 
or impositions u ~ o n ,  or be interested in the sale of such dctunls, liquors, or 
other necessaries of life, which a re  brought into the camp, garrison, fort, or 
barracks, for the use of the soldiers, on the penalty of being discharged from 
the service. 

LXVII. That the general, or commander in chief for the time being, shall 
have full power of pardoning, or mitigating any of the punishments ordered 
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to be inflicted, for any of the offences mentioned in the foregoing articles; and 
every offender, convicted a$ aforesaid, by any regimental court-martial, may 
be pardoned, or have his punishment mitigated by the colonel or officer 
commanding the regiment. 

LXVIII. When any commissioned officer shall happen to die, or be killed 
in the service of the United Colonies, the ma.jor of the regiment, or the officer 
doing the major's duty in his absence, shall immediately secure all his effects 
or equipage, then in camp or quarters; and shall, before the next regimental 
court-martial, make an inventory thereof, and forthwith transmit to the office 
of the secretary of the Congress, or assembly of the province in which the 
corps is stationed or shall happen to be a t  the time of the death of such officer; 
to the end that  his executors may, after payment of his debts in quarters, and 
interment, receive the overplns, if any be, to his or their use. 

LXIX. When any non-commissioned officer or private soldier, shall happen 
to die, or be killed in the service of the United Colonies, the then commanding 
o&er of the troop or company, shall, in the presence of two other commis- 
sioned officers, take an account of whatever effects he dies possessed of, and 
transmit the same, a s  in the case above provided for, in order that the same 
may be secured for, and paid to their respective representatives. 

[Enacted Nov. 7, 1775.1 

Resolved, That the following additions and alterations or amendments, be 
made in the Rules and Regulations of the continental army. 

1. All persons convicted of holding a treacherous correspondence with, o r  
giving intelligence to the enemy, shall suffer death, or such other punishment 
as  a general court-martial shall think proper. 

2. All commissioned officers found guilty by a general court-martial of any 
fraud or embezzlement, shall forfeit all his pay, be ipso fncto cashiered, and 
deemed nnfit for further service a s  an officer. 

3. XI1 non-commissioned officers and soldiers, convicted before a regimental
court-martial of stealing, en~bezzling or destroying ammunition, provision, tools, 
or anything belonging to the public stores, if a non-commissioned officer, to  

be reduced to the ranks, and punished with whipping, not less than 
1487 fifteen, nor rnorz than thirty-nine lashes, a t  the discretion of the court- 

martial ; if a private soldier with the same corporeal punishment. 
4. In  all  cases where a commissioned officer is cashiered for cowardice or 

fraud, i t  be added in the punishment, that the crime, name, place of abode, 
and punishment of the delinquent be published in the newspapers, in and about 
the camp, and of that colony from which the offender came, or usually resides; 
after which i t  shall be deemed scandalous in any officer to associate with him. 

5. Any officer or soldier, who shall begin, excite, cause, or join in any mutiny 
or sedition in the regiment, troop, or company to which he belongs, or in 
any other regiment, troop, or company of the contjnental forces, either by land 
or sea, or in any party, post, detachment or guard, on any pretence whatsoever, 
shall suffer death, or such other punishment, as  a general court-martial shall 
direct. 

6. Any officer or soldier, who shall desert to the enemy, and afterwards be 
taken, shall suffer death, or such other punishment a s  a general court-martial 
shall direct. 

7. Whatsoever commissioned officer shall be found drunk on his guard, party, 
or other duty under arms, shall be cashiered and drummed out of the army 
with infamy, any non-co~nmissioned officer or soldier, so offending, shall be 
sentenced to be whipt, not less than twenty, nor more than thirty-nine lashes, 
according to the nature of the offence. 

8. Whatsoever officer or soldier, placed as  a sentinel, shall be found sleeping 
upon his post, or shall leave it  before he shall be regularly relieved, if a com
missionetl officer, shall be cashiered, and drummed out of the army with 
infamy; if a non-commissioned offieer or soldier, shall be sentenced to be whipt, 
not less than twenty, nor more than thirty-nine lashes, according to the nature 
of the offence. 

9. No officer or soldier shall lie out of his quarters or camp, without leave 
from the commanding officer of the regiment, upon penalty, if an officer, of 
being mulcted one month's pay for the first offence, and cashiered for the 
second ; if a non-commissioned officer or soldier, of being confined seven days on 
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bread and water for the first offdnce ;and the same punishment and a forfeiture 
of a week's pay for the second. 

10. Whatsoever officer or soldier shall misbehave himself before the enemy, 
or shamefully abandon any post committed to his charge, or shall speak words 
inducing others to do the like, shall suffer death. 

11. All public stores takes in the enemy's camp or magazines, whether of 
artillery, an~mnnition, clothinq, or provisions, shall be secured for the use of 
the United Colonies: and all commissioned officers, found guilty, by general 
court-martial, of embezzling the same, o r  any of them, shall forfeit all his pay, 
be ipso facto cashiered, and deemed unfit for farther services a s  an officer. Anrl 
all non-commissioned officers and soldiers, convicted before a regimental court- 
martial of stealing or embezzling the same, if a non-commissioned officer, shall 
be reduced to the ranks, and punished with whipping, not less than fifteen, nor 
more than thirty-nine lashes, a t  the discretion of the court-martial ; if a private 
soldier, with the same punishment. 

12. If any officer or soldier shall leave his post or colours, in time of an en- 
gagement, to go i n  $earch of plunder, he shall, if a comn~issiond officer, be 

cashiered, and drummed out of the army with infamy, ant1 forfeit all 
1488 share of plunder; if a non-comn~issioned officer or soldier, be whipped, 

not less than twenty, nor more than thirty-nine lashes, according to the 
nature of the offense, and forfeit all share of the plunclcr talren from the enemy. 

13. Evcry officer commanding a regiment, troop, or company, shall, upon notice 
given to him by the commissary of the musters, or from one of his deputies. 
assemble the regiment, troop, or company under his command, in the nest con- 
venient place for their being mustered, on penalty of his being cashiered, and 
mulcted of his pay. 

14. At every muster, the commanding officer of each regiment, troop or com- 
pany there present, shall give to the con~missary of rnuqters, certificates signer1 
by himself, signifying how long such officers, non-commissioned officers and sol- 
diers, who shall not appear a t  the said muster, haye been absent, and the reason 
of their absence, which reasons and the time of absence, shall be inserted in the 
rnuster rolls, opposite the nnnles of such absentees: and the surgeons or their 
mates, shall a t  the same time give to the commissary of musters a certificate 
signed by them, signifying the state of health or sickness of those under their 
care, and the said certificate shall, together with the muster rolls, be by the 
said commissary transmitted to the general, and to this or any future Congress 
of the United Colonies, or committee appointed thereby, nithin twenty days 
next after such muster being taken, On failure whereof, the commissary so of- 
fending, shall be discharged from the service. 
1.5. Every officer who shall be convicted before a general court-martial, of 

having signed a false certificate relating to the absence of either officer, non- 
commissioned officer, or private soldier ; and every surgeon or mate, convicted 
of signing a false certificate, relating to the health or sickness of those under 
his care, shall be cashiered. 

16. All officers and soldiers who hall wilfully, or through negligence, disobey 
any general or special orders, shall be punished a t  the discretion of a regimental 
court-martial, where the offense is against a regimental order, and a t  the dis- 
cretion of a general court-martial, where the offense is a ~ a i n s t  an order qiven 
from the commander in chief, or the comma~lcling officer of any detachment or 
post, and such general court-martial can be had. 
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[Enacted September 20, 1776.1 

Resobed, That from. and after the publication of the following Articles, in 
the respective armies of the United States, the Rules and drticles by which the 
said armies have heretofore been governed shall be, and they are  hereby,
repealed : 

SECTIONI. 

Article 1. That every officer who shall be retained in the army of the United 
States, shall, a t  the time of his acceptance of his commission, subscribe these 
rules and regulations. 

Art. 2. I t  is earnestly recommended to all officers and soldiers diligently to 
attend divine service; and all officers and soldiers who shall behave indecently, 
or irreverently, a t  any place of divine worship, shall, if commissioned officers, 
be brought before a general court-martial, there to  be publicly and severely 
reprimanded by the president; if non-commissioned officers or soldiers, every 
person so offending shall, for his first offence, forfeit 4th of a dollar, to  be 
deducted out of his next pay;  for the second offence, he shall not only for- 
feit a like sum, but be confined for twenty-four hours; and, for  every like 
offence, shall suffer and pay in like manner; which money, so forfeited, shall 
be applied to the use of the sick soldiers of the troop or company to which the 
offender belongs. 

Art. 3. Whatsoever non-commissioned officer or soldier shall use any prophane 
oath or execration, shall incur the penalties expressed in the foregoing article; 
and if a commissioned officer be thus guilty of prophane cursing or swearing, 
he shall forfeit and pay, for each and every such offence, two-thirds of a 
dollar. 

Art. 4. Every chaplain who is commissioned to a regiment, company, troop, 
or garrison, and shall absent himself from the said regiment, company, troop, 
o r  garrison, (excepting in case of sickness o r  leave of absence,) shall be brought 
to a court-martial, and be fined not exceeding one months' pay, besides the loss 
of his pay during his absence, or be discharged, a s  the said court-martial shall 
judge most proper. 

SECTION11. 

Art. 1. Whatsoever officer or soldier shall presume to use traiterous or  dls- 
respectful words against the authority of the United States in Congress as
sembled, or the legislature of any of the United States in which he may be 

quartered, if a commissioned officer, he shall be cashiered; if a non-com
1.490 	 missioned officer or soldier., he shall suffer sllch punishment as  shall be 

inflicted upon him by the sentence of a court-martial. 
Art. 2 .  Any officer or soldier who shall behave himself with contempt o r  dis- 

respect towards tqe general, or other commander-in-chief of the forces of the 
United States, or shall speak words tending to his hurt  or dishonor, shall be 
~~unished  of a 
according to the nature of his offence, by the judgment court-
martial. 
 

Art. 3. Any' officer or soldier who shall begin, excite, cause or join, in  any 
mutiny or sedition, in the troop, company or regiment to which he belongs, or 
in any other troop or company in the service of the United States, or in any 
part, post, detachment or guard, on any pretence whatsoever, shall suffer death, 
or such other punishment as  by a court-martial shall be inflicted. 

Art. 4. Any officer, non-commissioned ofticer, or soldier, who, being present a t  
any mutiny or sedition, does not use his utmost endeavor to suppress the same, 
or coming to the knowledge of any intended mutiny, does not, without delay, -
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give informatfon thereof to his commanding officer, shall be punished by a 
court-martial with death, or otherwise, according to the nature of the offence. 

Art. 5. Any officer or soldier who shall strike his superior officer, or draw, or 
shall lift up any \veapon, or offer ally violence against him, being in the execu- 
tion of his office, on any pretence whatsoever, or shall disobey any lawful com- 
mand of his superior ofqcer, shall suffer death, or such other punishnient as  
shall, according to the nature of his offence, be inflicted upon him by the sen- 
tence of a court-martial. 

Art. 1. Every non-co~nn~issioned officer and soldier, who shall inlist himself in 
the service of the Unitrd States, shall a t  the time of his so inlisting, or within 
six days afterwards, llalre tlre articles for the government of the forces of the 
IJnited States read to him, and shall, by the officer who inlisted him, or by the 
commanding officer of the troop or company into which lie was inlisted, be taken 
before the next justice of the peace, or chief magistrate of any city or town- 
corporate, not being an officer of the army, or, wh_ere recourse cannot be had to 
the civil magistrate, before the judge advocate, ancl, in his presence, shall take 
the following oath, or afirmation, if conscientiously scrupulous about taking 
an oath : 

- I swear, or affirm, ( a s  the case may be,) to he true to the United States of 
America, and to serve thenl honestly aild fait-hfully against a11 their enemies 
or opposers whatsoever; and to observe and obey the orders of the Continental 
Congress, and the orders of the generals and officers set over me by them. 

Which justice or magistrate is to give the officer a certificate, saying that the 
man inlisted did talre tlie saicl oath or afirmation. 

Art. 2. After a non-commissioned ofticer or soldier shall have been duly in- 
listed and sworn, he shall not be dismissed the service without a discharge
in writing; and no discharge, granted to him, shall be allowed of a s  sufficient, 
which is  not signed by a field officer of the regiment into which he was inlisted, 
or commanding officer, where no field officer of tlie regiment is in the same state. 

1491 SECTIONIV. 

Art. 1. Every oacer commanding a regiment, troop, or company, shall, upon 
the notice given to him by the con~missary of musters, or froin one of his 
deputies, assemble the regiment, troop, or company, under his command, in the 
next convenient place for their being mnstered. 

Art. 2. Every colonel or other field oficer commanding the regiment, troop, 
or company, and actually residing with it, may give furloughs to non-comn~is- 
sioned officers and soldiers, in such numbers, and for so long a time, a s  he shall 
judge to be most consistent with the good of the service; but no non:commis 
sioned officer or soldier shall, by leave of his captain, or inferior officer, coln- 
manding the troop or cornpanY (his field officer not being present) be absent 
above twenty days in six months, nor shall more than two private men be 
absent a t  t,he same time fro111 their troop or company, excepting some estraordi- 
nary occasion shall recluire it, of mlli,ch occasion tlie field officer, present with, 
and conlmancling the regiment, is to be the judge. 

Art. 3. At every muster the com~nanding oflicer of each regiment, troop, or 
company, there present, shall give to the commissary, certificates signed by 
himself, signifying how lollg such officers, who shall not appear a t  the said 
muster, have been absent, and the reason of their absence; in like manner, the 
commanding officer of every troop or company shall give certificates, signifying 
the reasons of the absence of the non-commissioned officers and private soldiers ; 
which reasons, and time of nhsence, shall be inserted in the muster-rolls,
opposite to the names of the respective absent officers and soldiers: The said 
 
certificates shall, together with the muster-rolls, be remitted by the commissary 
 
to the Con,rrress, a s  speedily as  the distance of place will admit. 
 

Art. 4. Every officer who shall be convicted before a general court-martial of 
 
having signed a false certificate, relating to the absence of either officer o r  
  
private soldier, sh,?ll be cashiered. 
 

Art. 5. Every officer who shall knowingly make a false muster of man or 
  
horse, and every officer or comlnissary who shall willingly sign, direct, or allow 
 
the signing of the muster-rolls, wherein such false muster is  contained, shall, 
 
upon proof made thereof by two witnesses before a general court-martial, be 
 
cashiered, and shall be thereby utterly disabled to have or hold any office or 
  
employment in the service of the United States. 
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Art. 6. Any coilimissary who shall. be convicted of having taken money, or 
any other thing, by way of gratification, on the mustering of any regiment, 
troop, or compang, or on the signing the muster-rolls, shall be displaced from 
his office, and shall be thereby utterly disabled to have or hold any office Or 
employment under the United States. 

Art. 7. Any officer who shall presume to muster any person as  a soldier, who 
is, a t  other times, accustomed to wear a livery, or who does not actually do his 
duty as  a soldier, shall be deemed guilty of having made a false muster, and 
shall suffer accordingly. 

SECTIONV. 

Art. 1.  Every officer who shall knowingly make a false return to the Congress, 
or any committee thereof, to the commander in chief of the forces of the 

1492 United States, or to any his superior officer authorized to call for such 
returns, of the state of the regiment, troop, or company, or garrison under 

his command, or of arms, ammunition, clothing, or other stores thereunto 
belonging, shall, by a court-martial, be cashiered. 

Art. 2. The commanding officer of every regimept, troop, or independent Corn- 
pany, or garrison of the United States, shall, in the beginning of every month, 
remit to the commander in  chief of tlie American forces, and to the Congress, 
an exact return of the state of the regiment, troop, independent company. Or 
garrison under his command, specifying the names of the officers not then 
residing a t  their posts, and the reason for, and time of, their absence: Who- 
ever shall be convicted of having, through neglect or design, omitted the send- 
ing of such returns, shall be punished according to the nature of his crime, 
by the judgment of a general court-martial. 

SECTIONVI. 

Art 1 .  All officers and soldiers, who having received pay, or having been 
duly inlisted in the service of the United States, shall be convicted of having 
deserted the same, shall suffer death, or such other punishment a s  by a court- 
martial shall be inflicted. 

Art. 2. Any non-commissioned officer or soldier, who shall, w!thout leave 
from his conin~anding officer, absent himself from his troop or company, or 
from any detachment with which he shall be commanded, shall, upon being 
convicted thereof, be punished, according to the nature of his offense, a t  the 
discretion of a court-martial. 

Art. 3. No non-commissioned officer or soldier shall inlist himself in any 
other regiment, troop or company, without a regular discharge from the regi- 
ment, troop or company, in  which he last served, on the penalty of being re
puted a deserter, and suffering accordingly: And in case any officer shall, 
knowingly, receive and entertain such non-commissioned officer or soldier, or 
shall not, after his being discovered to be a deserter, immediately confine him, 
and give notice thereof to the corps in which he last served, he, the said officer 
Go GEending, shall, by a court-martial, be cashiered. 

Art. 4 .  Whatsoever officer or soldier shall be convicted of having advised 
or persuaded any other officer or soldier to desert the service of the United 
States, shall suffer such punishment a s  shall be inflicted upon him by the 
sentence of a court-martial. 

SECTIONVII. 

A,rt. I .  No officer or soldier shall use any reproachful or provoking speeches 
or gestures to another, upon pain, if a n  officer, of being put in arrest;  if a 
soldier. imprisoned, and of asking pardon of the party offended, in  the presence 
of his commanding officer. 

Art. 2 .  No officer or soldier shall presume to send a challenge to any other 
officer or soldier, to fight a duel, upon pain, if a commissioned officer, of being 
cashiered ; if a non-commissioned officer or soldier, of suffering corporeal punish- 
ment, a t  the discretion of a court-martial. 

Art. 3. If any commissioned or non-commissioned officer commanding a 
guard, shall, knowingly and willingly, suffer any person whatsoever to go 
forth to fight-a duel, he shall be punished a s  a challenger: And likewise all 
seconds, promoters, and carriers of challenges, in order to duels, shall be 
deemed a s  principals, and be punished accordingly. 
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1493 Art. 4. All officers, of what condition soever, hare power to part and 
quell all quarrels, frays ancl disorders, though the persons concerned 

should belong to another regiment, troop or company; and either to order 
officers into arrest, or non-commissioned officers or soldiers to prison, till their 
proper superior officers shall be acquainted therewith; and whosoever shall 
refuse to obey such officer (though of a n  inferior rank) or shall dram his 
sword upon him, shall be punished a t  the discretion of a general court-martial. 

Art. 5 Whatsoever officer or soldier shall upbraid another for refusing a 
challenge, shall himself be punished a s  a challenger; and all oficers and 
soldiers are  hereby discharged of any disgrace, or opinion of disadvantage, 
which might arise from their having refused to accept of challenges, as  th!y 
\vill only have acted in obedience to the orders of Congress, and done their 
duty a s  good soldiers, who subject themselves to discipline. 

SECTIONVIII. 

Art. 1. No suttler shall be permitted to sell any kind of liquors or victuals, 
or to keep their houses or shops open, for the entertainment of solcliers, after 
nine a t  night, or before the beating of the reveilles, or upon Sundays, during 
the divine service, or sermon, on the penalty of being dismissed from all future 
suttling. 

Art. 2 .  All officers, soldiers and suttlers, shall have full liberty to bring 
into any of the forts or garrisons of the United American States, any quantity 
or species of provisions, eatable or drinkable, except where any contract or 
contracts are, or shall be entered into by Congress, or by their order, for fur- 
nishing such provisions, and with respect only to the species of provisions so 
contracted for. 

Art. 3. All officers commanding in the forts, barraclrs, or garrisons of the 
United States, are  hereby required to see, that the persons permitted to suttle 
shall supply the solcliers with good and wholesome provisions a t  the market 
price, a s  they shall be answerable for their neglect. -

Art. 4. NO officers, commanding in any of the garrisons, forts, or barracks 
of the United states, shall either themselves exact exorbitant prices for houses 
or stalls let out to suttlers, or.  shall connive a t  the like exactions in others;. 
nor, by their own authority and for their private advantage, shall they lay 
any duty or imposition upon, or be interested in the sale of such victuals, 
liquors or other necessaries of life, which are  brought into the garrison, fort, 
or barraclrs, for the use of the soldiers, on the penalty of being discharged 
from the service. 

SECTIONIX. 

At't. 1. Every officer con~n~anding I U  quarters, garrisons, or on a march, shall 
keep good order, and, to the utmost of his power, redress all such abuses or 
disorders which may be committed by any officer or soldier under his com
mand; if, upon complaint made to him of officers or soldiers beating, or other- 
wise ill-treating any person; of disturbing fairs or markets, or of co~nmitting 
any kind of riots to the disquieting of the good people of the IJnited States; 
he the said commander, who shall refuse or omit to see justice done on the 
offender or offenclers, and reparation made to the party or parties injured, 

a s  fa r  a s  part of the offender's pay shall enable him or them, shall, upon 
1494 proof thereof, be punished, by a general court-martial, a s  if he himself 

had committed the crimes or disorders complained of. 

Art. I .  Whenever any officer or soldier shall be accused of a capital crime, 
or of having used violence, or committed any offense against the persons or 
property of the good people of any of the United Smerican States, such a s  is  
punishable by the known laws of the land, the commanding officer and officers 
of every regiment, troop, or party, to which the person or persons so accused 
shall belong, are  hereby required, upon application duly made by or in behalf 
of the party or parties injured, to use his utmost endeavors to deliver over 
such accused person or persons to  the civil magistrate; and likewise to be 
aiding and assisting to the officers of justice in apprehending and securing the 
person or persons so accused, in order to bring them to a trial. If ally corn-. 
manding officer or officers shall wilfully neglect or shall refuse, upon the 
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application aforesaid, to deliver over such accused person or persons to the 
civil magistrates, or to be aiding and assisting to the officers of justice in 
apprehending such person or persons,, the officer or officers so offending shall 
be-cashiered. 

Art. 2.  No officer shall protect any person from his creditors, on the pre- 
tense of his being a soldier, nor any non-commissioned officer or soldier who 
does not actually do a.11 his duties as  such, and no farther than is allowed 
by a resolution of Congress, bearing date the 26th day of December, 1775. 
Any officer offending herein, being convicted thereof- before a court-martial, 
shall be cashiered. 

SECTIONXI. 

Art. 1. If any officer shall think himself to be wronged by his colonel, or 
the colnmanding officer of the regiment, and shall, upon due application made 
to him, be refused to be redressed, he may complain to the general, command- 
ing in chief the forces of the United States, in order to obtain justice, who 
is hweby required to examine into the said complaint, and, either by himselr, 
or- -- . . - war. to  make report to Congress thereupon, in  order tothe board of - . - . 

receive further directions. I 

Art. 2. If any inferior officer or soldier shall think himself wronged by his 
captain, or other officer commanding the troop or company to which he be- 
longs, lle is to complain thereof to the commanding officer of the regiment, 
who is h r e b y  required to summon a regimental court-nlertial, for thg doing 
justice to the complainant; from which regimental court-martial either party 
may, if he thinks himself still aggrieved, appeal-to a general court-martial; 
but if, kpon a second hearing, the appeal shall appear to be vexatious and 
~coundless. the person so appealing shall be punished a t  the discretion of the 
;aid general court-martial. 

SECTIONXII. 

Art. 1. Whatsoever commissioned officer, store-keeper, o r  commissary shall 
be convicted a t  a general court-martial of having sold (without a proper order 

for that purpose) embezzled, misapplied, or wilfully, or through neglect, 
1495 suffered any of the provisions, forage, arms, clothing, ammunitions, or 

other military stores belonging to the United States, to be spoiled or 
damaged, the said officer, store-keeper, or commissary so offending, shall, a t  
his own charge, make good the loss or damage, shall moreover forfeit all his 
phy, and be dismissed from the service. 

Art. 2. Whatsoever non-commissioned officer or soldier shall be convicted, a t  
a regimental court-martial, of having sold, or designedly, or through neglect, 
wasted the ammunition delivered out to him to be employed in the service of 
the United States, shall, if a non-commissioned officer, be reduced to a private 
sentinel, and shall besides suffer corporeal punishment in  the same inanner 
as  a private sentinel so offending, a t  the discretion of a regimeotal court-
martial. 

Art. 3. Every non-commissioned officer or soldier who shall be convicted 'at a 
court-martial of having sold, lost or spoiled, through neglect, his horse, a r m ,  
clothes, or accoutrements shall undergo such weekly stoppages (not exceeding 
the half of his pay) a s  a court-martial shall judge sufficient for repairing the 
loss or damage ; and shall suffer imprisonment, or such other corporeal punish- 
ment, as  his crime shall deserve. 

Art. 4. Every officer who shall be convicted a t  a court-martial of having em- 
bezzled or misapplied any money with which he may have been entrusted for 
the payment of the men under his command, or for inlisting men into the serv- 
ice, if a commissioned officer, shall be cashiered and compelled to refund the 
money, if a non-commissioned officer, shall be reduced to serve in the ranks as  
a private soldier, be put under stoppages until the money be made good, and 
suffer such corporeal punishment, (not extending to life or limb) a s  the court- 
martial-shall think fit. 

Art. 5. Every captain of a troop or company is charged with the arms, ac- 
coutrements, ammunition, clothing, or other warlike stores belonging to the 
troop or company under his command, which he  is to be 'accountable for to his 
rolnnel. in case of their being lost, spoiled, or damaged, not by unavoidable acci- -- - --- , 

dents, or on actual service. 
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SECTION XIII.  

Art. 1. 911 non-commissioned officers and soldiers, who shall be found one 
mile from the camp, without leave, in writing, from their commanding officer, 
shall suffer such punishment as  shall be inflicted upon them by the sentence of 
a court-martial. 

Art. 2. No officer or soldier shall lie out of his quarters, garrison, or camp, 
without leave from his superior officer, upon penalty of being punished accord- 
ing to the nature of his offence, by the sentence of a court-martial. 

Art. 9. Every non-commissioned officer and soldier shall retire to his quarters 
or tent a t  the beating of the retreat;  in default of which he shall be punished, 
according to the nature of his offence, by the coininanding officer. 

Art. 4. No officer, non-commissioned officer, or soldier, shall fail of repairing, 
a t  the time fixed, to the place of parade or exercise, or other rendezvous ap- 
pointed by his commanding officer, if not prevented by siclrness, or some other 

evident necessity; or shall go from the said place of rendezvous, or from 
1496 his guard, without leave from his commanding officer, before he shall be 

regularly dismissed or relieved, on the penalty of being punished accord- 
ing to the nature of his offence, by the sentence of a court-martial. 

Art. 5.  Whatever commissioned officer shall be found drunk on his guard, 
party, or other duty under arms, shall be cashiered for it  ; any non-con~missioned 
officer or soldier so offending, shall suffer such corporeal punishment as  shall 
be inflicted by the sentence of a court-martial. 

Art..6. Whatever sentinel shall be found sleeping upon his post, or shall leave 
it  before he shall be regularly relieved, shall suffer death, or such other punish- 
ment as  shall be inflicted by the sentence of a court-martial. 

Art. 7. No soldier belonging to any regiment, troop, or company, shxll hire 
another to do his duty for him, or be excused from duty, but in case of sick- 
ness, disability, or leave of absence; and every such soldier found guilty of 
hiring his duty, as  also the party so hired to do another's duty, shall be pun- 
ished a t  the nest regimental court-maitial. 

Art. 8. And every non-comn~issioned officer connivinq a t  such hiring of duty 
a s  aforesaid, shall be reduced for i t ;  and every cominissioned officer, knowing 
and allowing of such ill-practices in the service, shall be punishecl by the 
judzment of a general court-martial. 

Art. 9 .  .4ny person, belonging to the forces employed in the service of the 
United States, who, by discharging of fire-arms, drawing of swords, beating 
of drums, or by any other means whatsoever, shall occasion false alarms in 
camp, garrison, or quarters, shall suffer death, or such other punishment as  
shall be ordered by the sentence of a general court-martial. 

Art. 10. Any officer or soldier who shall, without urgent necessity, or without 
the leave of his superior officer, quit his platoon or division, shall be punished, 
according to the nature of his offense, by the sentence of a court-martial. 

Art. 11. No officer or soldier shall do violence to any person who brings pro- 
visions or other necessaries to the camp, garrison or quarters of the forces 
of the United States employed in parts out of said states, on pain of deatli, 
or such other punishment as  a court-martial shall direct. 

Art. 12. Whatsoever officer or soldier shall misbehave himself before the 
enemy, or shamefully abandon any post committed to his charge, or shall 
speak words inducing others to do the like, shall suffer death. 

-4rt. 1.9. Whatsoever officer or soldier shall misbehave himself before the 
enemy, and run away, or shamefully abandon any fort, post or guard, which 
he or they shall be commanded to defend, or speak words inducing others to 
do the like; or who, after victory, shall quit his commanding officer, or post, 
to plunder and pillage : Every such offender, being duly convicted thereof, shall 
be reputed a disobeyer of military orders; and shall suffer death, or such 
other punishment, as, by a general court-martial, shall be inflicted on him. 

Art. 14. Any person, belonging to the forces of the United States, who shall 
cast away his arms and ammunition, shall suffer death, or such other punish- 

ment a s  shall be ordered by the sentence of a general court-martial. 
1497 Art. 15. Any person belonging to the forces of the United States, who 

shall make known the watch-word to any person who is not entitled to 
receive i t  according to the rules and discipline of war, or shall presume to 
give a parole or watch-word different from what he received, shall suffer 
death, or such other punishment a s  shall be ordered by the sentence of a general 
court-martial 
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Art. 16. All officers and soldiers are  to behave themselves orderly in quarters, 
and on their march; and whosoever s h d l  commit any waste or spoil, either 
in walks of trees, parks, warrens, fish-ponds, houses or gardens, corn-fields, 
ellclosures or ~neadows, or shall illaliciously destroy any property wllatsoever 
belonging to the good people of the United States, unless by order of the then 
commander in chief of the forces of the said states, to annoy rebels or other 
enemies in arms against said states, he or they that  shall be found guilty of 
offending herein, shall (besides such penalties as they are  liahle to by law) 
be pTnished according to the nature and degree of the offence, by the judgment 
of a regimental or general court-martial. 

Art. 17. Whosoever, belonging to the forces of the United States, employed 
in foreign parts, shall force a safe-guard, shall suffer death. 

Art. 18. Whosoever shall relieve the enemy with money, victuals, or amrnu
nition, or shall knowingly harbor or protect an enemy, shall suffer death, or 
such other punishment as  by a court-martial shall be inflicted. 

Art. 19. Whosoever shall be convicted of holcliilg correspondence with, or 
giving intelligence to the enemy, either directly or indirectly, shall suffer death, 
or such other punishnlellt as  by a court-lnartial shall be inflicted. 

Art. 20. All public storbs talrerl in the enemy's camp, towns, forts, or maga- 
zines, whether of artillery, ammunition, clothing, forage, or provisions, shall be 
secured for the service of the United States; for the neglect of which the com- 
manders in chief are to be answerable. 

Art. 21. If any officer or soldier shall leave his post or colors to go in search 
of plunder, he shall upon being convicted thereof before a general court-martial, 
suffer death, or such other punisllnlent a s  by a court-martial shall be inflicted. 

Art. 22. If any commander of any garrison, fortress, or post, shall be com
pelled hy the officers or soldiers under his command, to give up to the enemy, 
or to abandon it, the con~missioned officers, non-con~missioned officers, or sol
diers, who shall be convicted of having so offended, shall suffer death, or such 
other punishment as  shall be inflicted upon them by the sentence of a court-
martial. 

Art. 25. All suttlers and retainers to a camp, and all persons whatsoever 
serving with the armies of the United States in  the field, though no inlisted 
soldier, are  to be subject to orders, according to the rules and discipline of war. 

Art. 24. Officers having brevets, or commissiolls of a prior date to those of 
the regiment in which they now serve, nlay take place in courts-martial and 
on detachments, when composed of different corps, according to the ranks given 
them in their brevets or dates of their former comnlissions; but in the regi- 
ment, troop, or company to which such brevet officers and those who have com- 
missions of a prior date do belong, they shall do duty and take rank both on 

court-martial and on detachments which shall be composed only of their 
1498 own corps, according t o  the commisSions by which they a re  mustered in 

the said corps. 
Art. 25. If upoil marches, guards, or in quarters, different corps shall happen 

to join or do duty together, the eldest officer by comnlission there, on duty, or 
in quarters, shall command the whole, and give out orders for what is  needful 
to the service; regard being always had to the several ranks of those corps, and 
the posts they usually occupy. 

Art. 26. And in like manner also, if any regiments, troops, or detachments of 
horse or foot shall happen to inarch with, or be encamped or quartered with 
any bodies or detachments of other troops in the service of the United States, 
the eldest officer. without respect to corps, shall take upon him the command 
i f t h e  whole, and give the llec6ssary orders to the service. 

SECTIONXIV. 

Art. 1. A general court-martial in the United States shall not consist of less 
than thirteen cominissionecl officers, and the president of such court-martial 
shall not be the commander-in-chief or commandant of the garrison where 
the offender shall be tried, nor be under the degree of a field officer. 

Art. 2. The members both of general and regimental courts-martial shall, when 
belonging to different corps, take the same rank which they hold ill the a r w  ; 
but when courts-martial shall be composed of officers of one corps, they shall 
teke their ranks according to the dates of the comlnissions by which they 
&ernustered in the said corps. 

Art. 5. The judge-advocate general, or some person deputed by him, shall 
prosecute in the name of the United States of America; and in trials of of- 
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fenders by general courts-martial, administer to each member the following 
oaths : 

" You shall well and truly try and determine, according to your evidence, 
the matter now before you, between the United States of America, and the 
prisoners to be tried. So help you God.'' 

"You A. B. do swear, that you will duly administer justice according to 
the rules and articles for the better government of the forces of the United 
States of America, without partiality, favor, or affection ;and if any doubt shall 
arise, which is not explained by said articles, according to your conscience, 
the best of your understanding, and the custom of war in the like cases. And
you do further swear, that you will not divulge the sentence of the court, until 
i t  shall be approved of by the general, or commander in  chief; neither will you, 
upon any account, a t  any time whatsoever, disclose or discover the vote or 
opinion of any particular member of the court-martial, unless required to give 
evidence thereof a s  a witness by a court of justice, in  a due course of law. 
So help you God." 

And as  soon a s  the said oath shall have been administered to the respective 
~ c m b e r s ,  the president of the court shall administer to the judge advocate, 
or person officiating a s  such, an oath in the following words : 

"You A. B. do swear, that you will not, upon any account, a t  any tinie 
whatsoever, disclose or discover the vote or opinion of any particular 

1499 member of the court-martial, unless required to give evidence thereof, a s  
a witness, by a court of justice, in a due course of law. So help you God." 

Art. 4. All the members of a court-martial a re  to behave with calmness and 
decency; and in the giving of their votes, a re  to begin with the youngest in conl- 
mission. 

Art. 5., All persons who give evidence before a general court-martial, ape 
to be examined upon oath; and no sentence of death shall be given against 
any offender by any general court-martial, unless two-thirds of the officers 
present shall concur therein. 

Art. 6.  All persons called to give evidence, in any cause, before a court-
martial, who shall refuse to give evidence, shall be punished for such refusal, a t  
the discretion of such court-martial: The oath to be administered in the fol- 
lowing form, viz : 

" You swear the evidence you shall give in the cause now in hearing, shall 
be the truth, the whole truth, and nothing but the truth. So help you God." 

Art. 7. No field officer shall be tried by any person under the degree of a 
captain; nor shall any proceedings or trials be carried on excepting between 
the hours of eight in the morning and of three in the afternoon, except in cases 
which require an immediate example. 

Art. 8. No sentence of a general 'court-martial shall be put in execution, till 
after a report shall be made of the whole proceedings to Congress, or to the 
general or commander in chief of the forces of the United States, and their 
or his directions be signified thereupon. 

Art. 9 .  For the more equitable decision of disputes which may arise between 
officers and soldiers belonging to different corps, i t  is hereby directed, that the 
courts-martial shall be equally composed of officers belonging to the corps in 
which the parties in question do then serve; and that  the presidents shall 
be taken by turns, beginning with that corps which shall be eldest in rank. 

Art. 10. The commissioned officers of every regiment may, by the appoint- 
ment of their colonel or commanding officer, hold regimental courts-martial for 
the enquiring into such disputes, or criminal matters, as  may come before them, 
and for the inflicting corporeal punishments for small offences, and shall give 
judgment by the majority of voices; but no sentence shall be ex2euted till the 
commanding officer (not being a member of the court-martial) or the cam-
mandant of the garrison, shall have confirmed the same. 

Art. 11. No regimental court-martial shall consist of less than five officers, 
excepting in cases where that number cannot conveniently be assembled, when 
three may be sufficient; who are likewise to determine upon the sentence by 
the majority of voices; which sentence is to be confirmed by the commanding 
officer of the regiment, not being a member of b e  court-martial. 

Art. 12. Every officer commanding in any of the forts, barracks, or elsewhere, 
where the corps under his command consists of detachments from different 
regiments, or of independent companies, may assemble courts-martial for the 
trial of offenders in the same manner as  if they were regimental, whose sen- 
tence is not to be executed until i t  shall be confirmed by the said commanding 
o&er. 
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Art. 13. No cdmmissioned officer shall be cashiered or dismissed from the serv- 
ice, excepting by an order from the Congress, or by the sentence of a 

1500 general court-marbial; but non-conlmissioned officers may be discharged as  
private soldiers, and, by the order of the colonel of the regiment, or by 

the sentence of a regimental court-martial, be reduced to private sentinels. 
Art. 14. No person whatever.shal1 use menacing words, signs, or gestures, 

in the presence of a court-martial then sitting, or Shall cause any disorder or 
riot. so as to disturb their proceedings, on the penarty of being punished a t  the 
disGretion of the said court-martial. 

Art. 15. To the end that  offenders may be brought to justice, i t  is hereby
directed, that whenever any officer or soldier shall co~nmit a crime deserving 
punishment, he shall, by his commanding officer, if an officer, be put in arrest ;  
if a non-commissioned officer or soldier, be imprisoned till he shall be either 
tried by a court-martial, or shall be lawfully discharged by a proper authority. 

Art. 16. No officer or soldier who shall be put in arrest or imprisonment, 
shall continue in his confinement more t h a n  eight days, or till such tlme as  a 
court-martial can be conveni.ently assembled. 

Art. 17. No officer commanding a guard, or provost-martial, shall refuse to 
receive or keep any prisoner committed to his charge, by any officer belonging 
to the forces of the United States; which officer shall, a t  the same time, deliver 
an account in writing, signed by himself, of the crime with which the said 
prisoner is charged. 

Art. 18. No officer cornmand5ng a guard, or provost-martial, shall presume 
to release any pri'soner committed to his charge without proper authority for 
- --.. , norso rloine: shall. he suffer any prisoner to escape, on the penalty of being 

punished for it  by a sentence of a court-martial. 
Art. 19. Every officer OT provost-martial to whose charge prisoners shall be 

committed, is hereby required within twenty-four hours after such commit- 
ment, or a s  soon a s  he shall be relieved from his guard, to give in  writing to  
the colonel of the regiment to whom the prisoner bblongs (where the prisoner 
is confined upon the guard belonging to the said regiment, and that his offense 
only relates to the neglect of duty in his own corps) or to the commander i ~ !  
chief, their names, their crimes, and the names of the officers who committed 
them. on the penalty of his being punished for his disobedience or neglect, a t  
the discretion-of a court-martial. 

Art. 20. And if any officer under arrest, shall leave his coilfinemerit before 
h~--- -is- - set.. at. liberty by the officer who confined him, or by a superior power, he 
shall be cashiereg for it. 

Art. 21. Whatsoever commissioned officer shall be convicted, before a general 
court-martial, of behaving in a scandalous, infamous manner, such a s  is unbe- 
romine the character of an officer and a gentleman, shall be discharged from 
the service. 

Art. 22. I n  all cases where a commissioned officer is cashiered for cowardice, 
or fraud, i t  shall be added in the punislsment, that  the crime, name, place of 
abode, and punishment of the delinquent, be published in the newspapers,'in 
and about the camp, and of that  particular state from which the offender came, 
or usually resides: After which, i t  shall be deemed scandalous for any offlcer 
to associate with him. 

SECTIONXV. 

1501 Art. 1. When any commissioned officer shall happen to die, or be 
killed in the service of the United States, the major of t.he regiment, or 

the officer doing the major's duty in his absence, shall immediately secure all 
his effects, or equippage, then in camp or quarters; and shall, before the next 
regimental court-martial, make a n  inventory thereof, and forthwith transmit 
the same to the office of the board of war, to the end, that  his executors may, 
after payment of his debts in quarters and interment, receive the overplus, if 
any be, to his or their use. 

Art. 2. When any non-commissioned officer or soldier shall happen to die, or 
to be killed in the service of the TJnited States, the then commanding officer of 
the troop or company, shall, in the presence of two other commissioned officers, 
take an account of whatever effects he dies possessed of, above his regimental 
clothing, arms and accoutrements, and transmit the same to the office of the 
board of w a r ;  which said effects are  to be accounted for and paid to the repre- 
sentative of such deceased non-commissioned officer or soldier. And in case 
any of the officers, so authorized to take care of the effects of dead officers and 
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soldiers, should, before they shall have accounted to their representatives for 
the same, have occasion to leave the regiment by preferment or otherwise, they 
shall, before they be permitted to quit the same, deposite in the hands of the 
coinmanding officer or of the agent of the regiment, all the effects of such 
deceased non-coinmissioned officers and soldiers, in order that the same may 
be secured for, and paid ta, their respective representatives. 

SECTIONXVI. 

Art. 1. All officers, conductors, gunners, matrosses, drivers, or any other per- 
sons whatsoever, receiving pay or hire in the service of the artillery of the 
United States, shall be governed by the aforesaid rules and articles, and shall 
be subject to be tried by courts-martial, in like manner with the officers and 
soldiers of the other troops in the service of the United States. 

Art. 2. For differences arising anlongst themselves, or in matters relating 
solely to their own corps, the courts-martial may be conlposed of their own 
officers; but where a nuiliber sufficient of such officers cannot be assembled, or 
in matters wherein other corps are  interested, the officers of artillery shall sit 
in courts-martial with the officers of the other corps, taking their rank accord- 
ing to the dates of their respective commissions, and no otherwise. 

SECTIONXVII. 

Art. 1. The officers and soldiers of any troops, whether minute-men, militia, or 
others, being mustered and in continental pay, shall, a t  all times, and in all 
places, when joined, or acting in conjunction with the regular forces of the 
United States, be governed by these rules or articles of war, and shall be subject 
to be tried by courts-martial in like manner wjth the officers and soldiers in the 
regular forces, save only that  such courts-martial shall he composed entirely of 
militia officers of the same provincial corps with the offender. 

That such militia and minute-men as are  now in service, and have, 
3502 by particular contract with the respective States, engaged to be governed 

by particular regulations while in  continental service, shall not be subject 
to the above articles of war. 

Art. 2. For the future, all general officers and colonels, serving by commission 
from the authority of any particular State, shall, on all detachments, courts- 
martial, or other duty wherein they may be employed in conjunction with the 
regular forces of the United States, take rank next after all generals and 
colonels serving by coi~lmissions from Congress, though the commissions of such 
particular generals and colonels should be of elder date; and in like manner 
lieutenant-colonels, majors, captains, and other inferior officers, serving by com- 
mission from any particular State, shall, on all detachments, courts-martial or 
other duty, wherein they may be employed in conjunction with the regular forces 
of the United States, have rank next after all officers of the like rank serving 
by co~nmjssions from Congress, though the commissions of such lieutenant- 
colo~~cls,majors, captains, and other inferior oflicers should be of elder date to 
those of the like rank from Congress. 

SECTIONXVIII. 

Art. 1.  The aforegoing articles are  to be read and published once in every 
two months, a t  the head of every regiment, troop or company, mustered, or to 
be mustered in the service of the United States; and are  to be duly observed 
and exactly obeyed by all officers and soldiers who are or shall be in the said 
service. 

A f t . 2. The general, or commander in chief for the time being, shall have full 
power of pardoning or mitigating any of the punishments ordered to be inflicted, 
for any of the offences mentioned in f h p  fo: .yoing articles ; and every offender 
convictct'. as aforc?l.sici, 1;s any ,.egi~~.;a~r.! rt-martial, may be pardoned, o r  
have his punishment niitigdted by the .:(,i:?r, .., or officer commanding the regi- 
ment. 

Art. 3. No person shall be sentenced to suffer 'death, except in the cases 
expressly mentioned in the foregoing'articles ; nor shall more than one hundred 
lashes be inflicted on any offender, a t  the discretion of a court-martial. 

That every judge-advocate, or person officiating as  such, a t  any general 
court-martial, do, and he is hereby required to transmit, with as much expedi
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tion as  the opportunity of time and distance of place can admit, the original 
proceedings and sentence of such conrt-martial to the secretary a t  war, which 
said original proceedings and sentence shall be carefully kept and preserved in 
the office of said secretary, to the end that persons entitled thereto may be 
enahled, upon application to the said office, to obtain copies thereof. 

That the party tried by any general court-martial, shall be entitled to a copy 
of the sentence and proceedings of such court-martial, upon demand thereof 
n ~ a d eby himself, or by any other person or persons, on his behalf, whether such 
sentence be approved or not. 

Art. 4. The field ofiicers of each and every regiment are  to appoint some suit- 
able person belonging to such regiment, to receive all such fines as  may arise 
within the same, for any breach of any of the foregoing articles, and shall direct 

the same to be carefully and properly applied to the relief of such sick, 
1503 wounded or necessitous soldiers a s  belong to such regiments; and such 

aerson shall account with such officer for all fines received and the 
applic;tion thereof. 

Art .  5. All crimes not capital, and all disorders and r~eglects which officers 
and soldiers may be guilty of, to the prejudice of good order and military disci- 
pline, though not ~nentioned in the above articles of war, are to be taken 
cognizance of by a general or regimental court-martial, according-to the nature 
and degree of t h e  offence; and be punished a t  their discretion. 
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1504 XI. 

AMERICAN ARTICLES. 

Enacted May 31, 1786. 

Whereas, crimes may be committed by officers and soldiers serving with small 
detachments of the forces of the United States, and where there may not be a 
sufficient number of officers to hold a general court-martial, according to the 
rules and articles of war, in consequence of which criminals may escape punish- 
ment, to the great injury of the discipline of the troops and the public service; 

Resolved, That the 14th Section of the Rules and Articles for the better gov- 
ernment' of the troops of the United States, and such other Articles a s  relate to 
the holding of courts-martial and the confirmation of the sentences thereof, be 
and they are  hereby repealed; 

Resolved, That the following Rules and Articles for the admiriistratim %f 
justice, and the holding of courts-martial, and the confirmation of the sentences 
thereof, be duIy observed and exactly obeyed by all officers and soldiers who a re  
or shall be in  the armies of the United States. 

ART. 1. General courts-martial may consist of any number of commissioned 
officers from 5 to 13 inclusively; but they shall not consist of less than 13, 
where that number can be convened without manifest injury to the service. 

AET.2. General courts-martial shall be ordered, as  often as  the cases may re- 
quire, by the general or officer c~mmallding the troops. But no sentence of a
court-martial shall be carried into execution until after the whole proceedings 
shall have been laid before the said general or officer commanding the troops 
for the time being; neither shall any sentence of a general court-martial in 
time of peace, extending to the loss of life, the dismission of a commissioned 
officer, or which shall either in time of peace or war respect a general officer, 
be carried into execution, until after the whole proceedings shall have been 
transmitted to the secretary a t  war, to be laid before Congress for their con- 
firmation, or disapproval, and their oraers on the case. All other sentences may 
be confirmed and executed by the officer ordering the court to assemble, or the 
commanding officer for the time being, as  the case may be. 

ART.3. Every officer commanding a regiment or corps, may appoint of his own 
regiment or corps, courts-martial, to consist of 3 commissioned officers, for the 
trial of offences not capital, and the inflicting corporeal punishments, and de- 
cide upon their sentences. For the same pdrpose, all officers commanding any 
of the garrisons, forts, barracks, or other place, where the troops consist of 
different corps, may assemble courts-martial, to consist of 3 commissioned offi- 

cers, and decide upon their sentences. 
1505 AHT. 4. NO garrison or regimental court-martial shall have the power 

to  try capital cases, or commissioned officers; neither shall they inflict a 
fine exceeding one month's'pay, nor imprison, nor put to hard labor, any non- 
commissioned officer or soldier, for a longer time than one month. 

A ~ T .5. The members of all courts-martial shall, when belonging to different 
corps, take the same rank in court which they hold in the army. But when 
courts-martial shall be con~posed of officers of one corps, they shall tal- ,e rank 
according to the commissions by which they a re  mustered in the said corps. 

ART. 6. The judge advocate, or some person deputed by him, or by the gen- 
wal  or officer commanding the army, detachment or garrison, shall prosecute 
in the name of the United States of America; but shall so fa r  consider himself 
a s  counsel for the prisoner, after the said prisoner shall have made his plea, 
a s  to object to any leading question, to any of the witnesses, or any question to 
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the prisoner, the answer to which might tend to criminate himself; and admin- 
ister to each member the following oaths, which shall also be taken by all  mem- 
bers of regimental and garrison courts-martial : 

'L YOU shall well and truly try and determine, according t o  evidence, the matter 
. uow before you, between the United States of Americai and the prisoner to be 

tried. So help you God." 
" You A. B. do swear, that you will duly administer justice, according to the 

rules anA articles for the better government of the forces of the United States 
of Amcrica, without f&or or affection ; and if any doubt shall arise, 
which is not explained by said articles, according to your conscience, the best 
of your understanding, and the custom of war in the like cases. And you do 
further swear, that  you will not divulge the sentenve of the court, until i t  
shall be published by the commanding officer. Neither will you, upon any nc- 
count, a t  any time whatsoever, disclose,or discover the vote or opinion of any 
particular member of the court-martial, unless required to give evidence thereof, 
as  a witness, by a court of justice, in a due course of law. So help you God." 

And as  soon as  the said oaths shall have been administered to the res6ective 
members, the president d the court shall administer to the judge advocate, or 
person officiating a s  such, an oath in tbe following words : 

" You A. B. do swear, that you will not, upon any account, a t  any time what- 
soever, disclose or discover the vote or opinion of any particular member of the 
court-martial, unleSs required to give evidence thereof a s  a witness, by a court 
of justice, in  a due course of law. So help you God." 

ART. 7. All the members of a court-martial a re  to behave with decency and 
calmness; and in giving their votes, are  to beg@ with the youngest in  corn-
mission. 

ART.8. All persons who give evidence before a court-martial, are  to be exxm- 
ined on oath, or affirmation, a s  the case may be, and no sentence of death shall 
be given against any offender by any general court-nlartial, unless two-thirds of 
the members of the court shall concur therejn. 

ART. 9. Whenever an oath or affirmation shall be administered by a court-
martial, the oath or affirmation shall be in the following form : 

1506 "You swear (or affirm, as  the case may be) the evidence you shall 
give in the case now in hearing, shall be the truth, the whole truth, and 

nothing but the truth. So help you Go$." 
ART,10. On the trials of cases not capital, before courts-martial, the deposi- 

tions of witnesses, not in  the line or staff of the army, may be taken before 
some justice of the peace, and read in evidence, provided the prosecutor and 
person accused are  present a t  the taking of the same. 

ART. 11. No officer shall be tried but by a general court-martial, nor by
officers of an inferior rank if i t  can be avoided. Nor shall any proceedings or 
trials be carried on, excepting between the hours of 8 in tHe morning and 3 
in the afternooon, except in cases which, in the opinion of the officer appointing 
the court, require immediate example. 

ART. 12. NO perscm whatsoever shall Ose menacing words, signs or gestures 
i n  the presence of a co~lrt-martial,or shall cause any disorder or riot to disturb 
their proceedings, on the penalty of being punished a t  the discretion of the 
said court-martial. 

ART. 13. NO commissioned officer shall be cashiered, or dismissed from the 
service, excepting by order of Congress, or by the sentence of a general court- 
martial;  and no non-commissioned officer or soldier shall be discharged the 
service, but by the order of Congress, the secretary a t  war, the commander-in- 
chief, or commanding officer of a department, or by the sentence of a general 
court-martial. 

ART. 14. Whenever any officer shall be charged with a crime, he shall be 
arrested and confined to his barracks, quarters or tent, and deprived of his 
sword by his commanding officer. And any officer who shall leave his confine- 
ment before he shall be set a t  liberty by his commanding officer, or by a superior 
power, shall be cashiered for it. 

ART. 15. Non-commissioned officers and soldiers, who shall be'charged with 
crimes, shall be imprisoned until they shall be tried by a court-martial, or r e  
leased by proper authority. 

ART. 16. NO officer or soldier, who shall be put in arrest or imprisonment, 
shall continue in his confinement more than 8 days, or until such time as  a 
court-martial can be assembled. 

ART. 17. NO officer commanding a guard, or provost-marshal, shall refuse to 
receive or keep any prisoner committed to his charge by any officer belonging 
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military merit, in  the hands of weak and en' 
prohibited, unless demanded by the accused 

ART. 27. The judge advocate, or the recc 
bers the following oath : 

, " You shall well and truly examine and 
into the matter now before you, without 
God." 
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the following oath : 
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Resolved, That when any desertion sh; 
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Resolved, That the commanding officer o 
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or newspaper, an advertisement, descripti 
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apprehended and secured in any of the gc 
the charges of advertising deserters, the 
by the person conducting the pursuit, a n  
secretary a t  war, on the certificate of the I 
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Co the forces of the United States, provided the officer committing shall: a t  
the same time, deliver an account in writing signed by himself, of the crime 
*ith which the said prisoner is charged. 
&T. 18. NO officer commanding a guard, or provost-marshal, shall presume 

to release any person committed to his charge, without proper authority for 
so doing; nor shall he suffer any person to escape, on penalty of being punished 
for it  by the sentence of a court-martial. 

ART. 19. Every officer, or provost-marshal, to whose charge prisoners shall 
be committed, shall, within 24 hours after such commitment, or a s  soon a s  he 
shall be relieved from his guard, make report in  writing, to the commander-in- 
chief or commanding officer, of their names, their crimes ahd the names of the 
officers who committed them, on the penalty of his being punished for disobe- 
dience or neglect a t  the discretion of a court-martial. 

ART. 20. Whatever commissioned officer shall be convicted before a 
1507 general court-martial, of behaving in a scandalous and infamous manner, 

such a s  is unbecoming an officer and a gentleman, shall be dismissed the 
service. 

ART. 21. I n  cases where a court-martial may think i t  proper to sentence a 
commissioned officer to be sus~ended  from command. thev shall have Dower 
also to suspend his pay and emoluments for the same time, according io the 
nature and heinousness of the offense. 

ART.22. In  all cases where a commissianed officer is cashiered for cowardice 
or fraud, i t  shall be added in the sentence, that  the crime, name, place of 
abode, and punishment of the delinquent be published in the newspapers in and 
about camp, and of the particular State from which the offender came, o r  
usually resides; after which i t  shall be deemed scandalous for any officer 
to associate with him. 

ART. 23. Tlie commanding officer of any post pr detachment, in which there 
shall not be a number of officers adequate to form a general court-martial, 
shall, in cases which require the cognizance of such a court, report to the com- 
manding officer of the department, who shall order a court to be assembled 
a t  the nearest post or detachment, and the party accused, with the necessary 
witnesses, to be transported to the lace where the said court shall be as
sembled. 

ART. 24. No person shall be sentenced to suffer death, escept in the cases 
expressly mentioned in the foregoing articles; nor shall more than 100 lashes 
be inflicted on any offender a t  the discretion of a court-martial. 

Every judge advocate, or person officiating as  such, a t  any general court- 
martial, shall transmit, with a s  much expedition as  the opportunity of time 
;rnd distance of place can admit, the original proceedings and sentence of such 
conrt-martial, to the secretary of war, which said original proceedings ant1 
sentence, shall be carefully kept and preserved, in the office of the said secre- 
tary, to the end, that  persons entitled thereto may be enabled, upon applica- 
tion, to the said office, to obtain copies thereof. 

The party tried by any general court-martial, shall be entitled to a copy of 
thg sentence and proceedings of such court-martial after a decision on the 
sentence, upon demand thereof made by himself, or by any person or persons 
in his behalf, whether such sentence be approved or not. 

ART. 25. In  such case  where the general or commanding officer may think 
proper to order a court of inquiry, to  examine into the nature of any trans- 
action, accusation or imputation against any officer or soldier, the said court 
shall be conducted conformably to the following regulations: I t  may consist 
of one or more officers, not exceeding 3, with the judge advocate or a suitable 
person as  a recorder, to reduce the proceedings and evidence to writing, all of 
whom shall be sworn to the faithful performance of their duty. This court 
s~ la l l  have the same power to summon witnesses as  a conrt-martial, and to 
examine them on oath. But they shall not give their opinion on the merits 
of the case, excepting they shall be thereto specially required. The parties 
accused shall also be permitted to cross-examine and interrogate the witnesses, 
so as  to investigate fully the circun~stances in question. 

ART. 26 The proceedings of a court of inquiry must be authenticated by
the signature of the recorder and the president, and delivered to the command- 

ing officer; and the said proceedings may be admitted as  evidence, by 
150s n court-martial, in cases not capital or extending to the dismission of 

an officer; provided, that  the circumstances are  such that oral testi
mony cannot be obtained. But, a s  courts of inquiry may be perverted to 
dishonorable purposes, and may be considered as engines of destruction to 
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military merit, in the hands of weak and envious commandants, they a re  hereby 
prohibited, unless demanded by the accused. 

ART.27. The judge advocate, or the recorder, shall administer to the mem- 
bers the following oath : 

" You shall well and truly examine and inquire, according to your evidence, 
into the matter now before you, without favor or affection. So help you 
God." 

After which the president shall administer to the judge advocate, or recorder, 
the following oath : 

"You A. B. do swear, that you will, according to your best abilities, accu
rately 2nd impartially record the proceedings of the court, and the evidences 
to be given in the case in hearing. So help you God." 

TJle witnesses shall take the same oath as  is  directed to be administered to 
witnesses sworn before a court-martial. 

Resolved, That when any desertion shall happen from the troops of the 
United States, the officer commanding the reginlent or corps to which the 
deserters belonged, shall be responsible, that an immediate report of the same 
be made to the commanding officer of the forces of the United States present. 

Resolved, That the commanding officer of any of the forces in the service of 
the United States, shall, upon report made to him of any desertions in the 
troops under his orders, cause the most immediate and vigorous search to be 
inade after the deserter or deserters, which may be conducted by a commis
sioned or non-commissioned officer, a s  the case shall require. That, if such 
search should prove ineffectual, the officer commanding the regiment or corps 
to  which the deserter or deserters belonged, shall insert in the nearest gazette 
or newspaper, an advertisement, descriptive of the deserter or deserters, and 
offering a reward, not exceeding ten dollars, for each deserter, who shall be 
apprehended and secured in any of the goals in  the neighboring states. That 
the charges of advertising deserters, the reasonable extra expenses incurred 
by the person conducting the pursuit, and the reward, shall be paid by the 
secretary a t  war, on the certificate of the commanding officer of the troops. 
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of his superior officer, shall suffer death, ( 

according to the nature of his offense, be 
of a court-martial. 

ART. 10. Every non-commissioned officer 1 

in the service of the United States, shall, 
within s i s  days afterward, have the Ar 
armies of the United States read to him, a)  
him. or bv the commanding officer of the tr 
enlisted, ce taken before the next justice c 
any city or town corporate, not being an off 
cannot be had to the civil magistrate, bef 
presebce shall take the following oat? or 
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United States of America, and that I will 
against all their enemies or opposers wha 
~ r d e r s  of the President of the United St: 
appointed over nle, according to the,,Rulc 
of the armies of the United States. l& 
advocate is to give to the officer a certifica 
did take the said oath or affirmation. 

ART. 11. After a non-con~n~issionecl officl 
enlisted, and sworn, he shall not be disnlis 
in writing; and no discharge granted to : 
signed bg a field oificer of the reginlent tc 
officer, where no field officer of the regil 
shall be given to a non-commissiotled officer 
has expired, but by order of the President, 
ing officer of a department, or the sentence 
a colnmissioned offlcer be discharged tile sc 

of the Ul~ited States, or by sentence 
1511 SRT. 12. Every cc~ionel or other of 

or company, and actually quartered 
commissioned officers or soldiers, in such 
he shall judge to be most consistent with tZ 
or other inferior officer, commanding a trc 
fort, or barrack of the United States (his 
furloughs to non;comn~issionecl officers or 
twenty days in six months, but not to n 
a t  the same time, excepting some extraarc1 

ART. 13. At every muster, the coininanc 
or company, there present, shall give to t 
officer \vho hiusters the said regiment, t r  
by himself, signifying how long Such offic 
inuster, have been absent, and the reasol 
tlle commanding officer of every troop or ( 

lying the reasons of' the absence of the 11 
soldiers; which reasons and time of absf 
rolls, opposite the names of tlle respecti' 
certificates shall, together with the mu 
missnry of musters, or other ofIicer inu: 
as  speedily as  the distance of the place w 

ART. 14,. Every officer who shall be con 
of having signed a false certificate relatil 
private soldier, or relative to his or- their 

AI:T. 15. Every officer who shall linowl 
horse, and every officer Or coml l l i s~~ry  I 

direct or allow the signing of mu~ter-rol 
tained, shall, llpon proof made thereof, 
court-martial, be cashiered, nud slinll be 
hold any office or employment in the serv 

ART. 16. Any commissary Of musters, 
victed of having talcen money, or other tl 
tering any regiment, troop, or COn~ll~nY, 

1 
5 I gy Set. 11. ~ h .  4 2 ,  ~ c t  o f  A ~ g u s t  3. 1BFl  

may be administered by  any commissioned offic 
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XII. 

AMERICAN ARTICLES O F  WAR OF' 1806. 

[Enacted April 10, 1806.1 

SECTION1.Be it enacted, b y  the Senate and House of Representatives of 
the United States of Amevicn, i n  Congress assembled, That, from and after the 

' passing of this act, the following shall be the rules and articles by which the 
armies Of the United States shall be governed: 
ARTICLE1. Every officer now in the army of the United States shall, in six 

months from the passing of this act, and every officer who shall hereafter be 
appointed shall, before he enters on the duties of his office, subscribe these 
rules and regulations. 

ART. 2. I t ' i s  earnestly recommended to all officers and soldiers diligently to 
attend divine service ; and all officers who shall behave indecently or irreverently 
a t  any place of divine worship shall, if commissioned officers, be brought be- 
f o ~a general court-martial, there to be publicly and severely reprimanded by 
the president; if non-commissioned officers or soldiers, every person so offend- 
ing shall, for his first offence, forfeit one-sixth of a dollar, to be deducted out 
of his next pay;  for the second offence, he shall not only forfeit a like sum, 
but be confined twenty-four hours; and for every like offence, shall suffer and 
pay in like manner ; which money, so forfeited, shall be applied, by the captain 
or senior officer of the troop or company, to the use of the sick soldiers of the 
company or troop to which the offender belongs. 

ART. 3. Any nm-commissioned officer or soldier who shall use any profane 
oath or execration, shall incur the penalties expressed in the foregoing article; 
and a commissioned officer shall forfeit and pay, for each and every such offence, 
one dollar, to be applied a s  in  the preceding article. 

ART. 4. Every chaplain commissioned in the army or armies of the United 
States, who shall absent himself from the duties assigned him (excepting ia 
cases of sickness or leave of absence), shall, on convictioll thereof before a 
court-martial, be fined not exceeding one month's pay, besides the loss of his 
pay during his absence; or be discharged, as  the said court-martial shall judge 
DPODel. 
- &. 5. Any officer or soldier who shall use contemptuous or disrespectful 
words against the President of the Unftec! States, against the Vice-President 
thereof, against the Congress of the United States, or against the Chief Magis- 
trate or Legislature of any of the United States, in which he may be quartered, 
if a commissioned officer, shall be cashiered, or otherwise punished, a s  a court- 
martial shall dlrect ; if a non-commissiomd oficer or soldier, he  shall suffer 
such punishment a s  shnll be inflicted on him by the sentence of a court-martial. 

ART. 6. Any officer or soldier who shall behave himself with contelnpt 
1510 or disreswct toward his commanding officer, shall be punished, accord- 

ing to the nature of his offense, by the judgment of a court-martial. 
ART. 7. Any officer or soldier who shall begin, excite, cause, or join in, any 

mutiny or sedition, in any troop or company in the service of the United 
States, or in any party, pmt, detachment, or guard, shall suffer death, or such 
other punishment as  bg a court-martial shall be inflicted. 

ART. 8. Any officer, non-commissioned officer, or soldier, who, being present 
a t  any mutiny or sedition, does not use his utmost endeavor to suppress the 
same, or, coming to the lrnowledqe of any Intended mutiny, does not, without 
delay, give information thereof to his commanding officer, shall be punished 
by the sentence of a court-martial with death, or otherwise, accordillg to the 
nature of his offence. 

ART.9. Any office* or soldier who shall strike his superior officer, or draw or 
lift up any weapon, or offer any violence against him, being in the execution 
of his office, on any preteilse whatsoever, or shall disobey any lawful commalld 

n m 
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of his superior officer, shall suffer death, or such other punishment as  shall, 
according to the nature of his offense, be inflicted upon him by thesentence 
of a court-martial. 

ART. 10.Every non-commissioned officer or soldier, wlio shall enlist himself 
ih  the service of the United States, shall, a t  the time of his so enlisting, or 
within sis days nfterward, have the Articles for the government of the 
armies of the United States read to him, ancl shall, by the officer who enlisted 
him, or by the commanding officer of the troop or company into which he was 
enlisted, be taken before the next justice of the peace, or chief magistrate of 
any city or town corporate, not being an officer of the army,' or where recourse 
cannot be had to the civil magistrate, before the judge advocate, and in his 
Presetlce shall talc@ the following oath or affirmation: "I, A. B., do solemnly 
swear, or affirm (as  the case mag be;, that I will bear true allegiance to the 
United States of America, and that I will serve them honestly and faithfully 
against all their enemies or opposers whatsoever; and observe and obey the 
6rdei.s of the President of the United States, and the orders of the officers 
appointed over ine, ticcording to the Rules and Articles for the government 
of the armies of the United States." Which justice, magistrate, or judge 
advocate is to give to the officer a certificate, signifying that the man enlisted 
did take the said oath or affirmation. 

ART. 11. After a non-conimissioned officer pr soldier shall have been duly 
enlisted and sworn, he shall not be dismissed the service without a discharge 
in writing; ancl no discharge gr:tntetl to him shall be sufficient which is not 
aigned by a field officer of the reginlent to which he belongs, or commanding 
officer, where no field officer of the reginlent is  present; and no discharge 
shall be given to a non-commissiohed officer or soldier before! his term of service 
has expired, but by order of the President, the Secretary of War, tlie comrnand- 
ing officer of a department, or tlie sentence of a g@ncml court-martial ; nor shall 
a commissioned offlcer be discharged tile service but by order of the President 

of the 7l11itgd States, or by sentence of a geaeral court-martial. 
1511 ART. 12. Every ctrionel Or other officer commanding a regiment, troop, 

or company, and actually quarterecl with it, may give f~~r loughs  to non- 
commissioned officers or soldiers, in such numbers and ior so long a time, as  
he shall judge to be most consistent with the good of the service ; and a captain, 
or other inferior officer, commanding a troop or company, or in any garrison, 
fort, or barraclr of the United States (his field officer being absent), may give 
ftlrloughs to non~commissionecl officers or soldiers, for a time not exceeding 
twenty days in six mohths, but hot to, more than two persons to be absent 
a t  the same time, excepting some estraorclinnry occasion should require it. 

ART. 13. At every muster, the colnmanding officer of each regiment, troop, 
or company, there present, shall give to the commissary of musters, or other 
officer lvh0 hlustefs the said regiment, troop, or company, certificates signed 
by himself, signifying how long #Uch officers, as  shall not appear a t  the said 
muster, have been absent, and the reason of their absence. In  like manner 
the commanding officer of every troop or company shall give certificates, signi- 
fying the reasons of the absence of the non-commissioned officers and private 
soldiers; which reasons and time of nbserlce shall be inserted in the muster- 
rolls, opposite tlie names of the respective absent officers and soldiers. The 
certificates shall, together with the muster-rolls, be remitted by the coin
misfinrg of musters, or other oflicer mustering, to the Department of War, 
a s  speedily as  the distance of the place will admit. 

ART. I?. Every officer who shall be convicted before a general court-martial 
of having signed a false certificate relating to the absence of either officer, or 
private soldier, or relatiye to his or-their pay, shall be cashiered. 

AET. 15. Every officer who shall knowingly lnalte a false muster of man or 
horse, and every officer or commissary of musters who shall willingly sign, 
direct or allow the signing of muster-rolls wherein such false muster is con- 
tained, shall, llpon proof made thereof, by two witnesses, before a general 
court-nlartial, be cashiered, and shall be thereby utterly disabled to have or 
hold any office or employment in the service of the United States. 

ART. 16. -4ny commissary of musters, or other officer, who shall he con-' 
victed of having taken money, or other thing, by way of gratification,.on mus
tering any regiment, troop, or company, or on signing muster-rolls, shall be 

1 Set, 11 Ch. 42 ~ c tof Angust 3, 1661, the  oath  of enlistment and reenlistment 
may be adrnini'stered b$ any commissioned oficer of the army. 
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conricted a t  x general court-martial of h 
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displaced from his office, and shall be thereby utterly disabled to have or 
hold any office or employment in the service of the United States. 

ABT. 17. Any officer who shall presume to muster a person a s  a soldier who 
is not a soldier, shall be deemed guilty of having made a false muster, and 
shall suffer accordingly. 

ART. 18. Every oificer who shall knowingly make a false return to the DF
partinent of Ilrar, or to any of his superior oficers, :~uthorized to call for 
such returns, of the state of the reginlent, troop, or company, or garrison, 
under his conin~and; or of the arms, ammunition, clothing, or other stores 
thereunto belonging, shall, on conviction thereof before a court-martial, be 
cashiered. 

ART. 19. The commanding officer of every regiment, troop, or independent 
company, or garrison, of the Cnitecl States, shall, in the beginning of every 
month, remit, through the proper channels, to the Department of War, an 
exact return of the regiment,.troop, independent, company, or garrison under 

his command, specifying the names of the officers then absent from 
1512 their posts, ~ v i t h  the reasons for and the time of their absence. And 

any officer who shall be convicted of having, through neglect or design, 
omitted sending such returns, shall be punished, according to the nature of 
his crime, by the judgment of a general court-martial. 

ART. 20. All officers and soldiers who have received pay, or have been duly 
enlisted in the service of the United States, and shall be convicted of having 
deserted the same, shall suffer death, or such other punishment as, by sentence 
of a court-martial, shall be inflicted. 

ART. 21. Any non-cod~missioned officer or soldier who shall, without leare 
from his conlmanding officer. absent himself f r o n ~  his troop, company, or detsch- 
ment, shall, upon being convicted thereof, be punished acco7,1ing to the nature 
of his offence, a t  the discretion of a court-martial. 

ART. 22. No non-commissicined officer or soldier shall enlist himself in any 
other regiment, troop, or company, ~vithout a regular discharge from the regi- 
ment, troop, or conlpany in XI-hich he last served, on the penalty of being reputed 
a deserter, and suffering accordingly. And in case any officer shall knowingly 
receive and entertain such non-comn~issioned officer or soldier, or shall not, after 
his being discovered to be a deserter, immediately confine him, and give notice 
thereof to the c o r p  in which he last served. the said officer shall, by a court- 
martial, be cashiered. 

ART. 23. Any officer-or soldier n-ho shall be convicted of having advised or 
 
persuaded any other officer or soldier to desert the service of the United States, 
 
sball suffer death, or such other punishment as  shall be inflicted upon him by 
 
the sentence of a court-marlial. 
 

ART.24. NO officer or soldier shall use any reproachful or provolring speeches 
 
or gestures to another, upon pain, if an officer, of being put in arrest ;  if a 
 
soldier, confined, and of asking pardon of the party offended, in  the presence of 
 
his commanding officer. 
 

ART. 25. No officer or soldier shall send a challenge to another officer or sol- 
 
dier, to fight a tluel, or accept :l cl~allellge if sent. upon pain, if a commissioned 
 
officer, of being cashiered; if :L non-commissioned officer or soldier, of suffering 
 
corporeal punishn~ent. a t  the disc~.etion of a court-martial. 
 

ART. 26. If any commissioned or non-comnlissioned officer c o r n r ~ l ~ n d i ~ ga
guard shall knowingly or willin,qly suffer any person whatsoever to go forth 
to fight a duel, he shall be punished as  a challenger; and all seconds, promoters, 
and carriers of challenges, in order to duels, shall be deemed principals, and 
be punished accor(ling1y. And it  sllall be the duty of every officer command- 
ing an 'army, regiment, company, post, or detachment, who is Bnoxving to a 
challenge being given or accel~ted by any officer, non-commissioned officer, or 
soldier, under his commar~tl, or has reason to believe the same to be the case, 
in~n~ediatelyto arrest and bl-ing to tl.ial such offenders. 

ART.27. All oficers, of what condition soever, have polver to part and quell 
all quai-rels, frays, and disorders, tllough the ~ ~ e r s o n s  concerned should belong 
to m~otlier reginlent, troop. or colnpany ; and either to order officers into arrest, 
or non-?onimissioned officers or soldiers illto confinement, u l~ t i l  their proper 
superior oflicer shall be acquainled therewith ; and whosoever shall refuse to 
obey such officer (tllollgh of an inferior rank) ,  or shall draw his sword llPon 

him, shall be punished a t  the discretion of a generhl court-111artial. 
1513 ART.28. Any officer or soldier who s1i:~Il ul)br;lid another for refusing 

a challenge, shall himself be punisl~etl R S  a challenger; ancl all officers 
and soldiers are hereby discharged from any disgrace or opinion of disadvan- 
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tage which might arise from their having refused to accept of challenges, a s  
they will only have acted in obedience to the laws, and done their duty a s  good 
soldiers who subject themselves to discipline. 

~ R T .39. NO sutler shall be permitted to sell any kind of liqnors or victuals, 
o r  to keep their houses or shops open for the entertainment of soldiers, after 
nine a t  night, or before the beating of the rexeille, or upon Sundays, during 
divine service or sermon, on the penalty of being dismissed from all future sut- 
ling. 

ART. 30. All officers commanding in the field, forts, barracks, or garrisons 
of the United States, are  hereby required to see that the persons permitted to 
suttle shall supply the soldiers with good and wholesome provisions, or other 
articles, a t  a reasonable price, as  they shall be answerable for their neglect. 

ART. 31. NO officer commandi~~g in any of the garrisons, forts, or barracks 
of the United States, shall exact exorbitant prices for houses or stalls, let out 
to sutlers, or connive a t  the like exactions in  others; nor by his own authority, 
and for his private advantage, lay any duty or imposition upon, or be interested 
in, the sale of any victuals, liquors, or other necessaries of life brought into 
the garrison, fort or barracks, for the use of the soldiers, on the penalty of 
being discharged from the service. 

ART. 32. Xvery officer commanding in quarters, garrisons, or on the march, 
shall keep good order, and, to the utmost of his power, redress all abuses or dis- 
orders which may be committed by any officer or soldier untler his command; 
if, upon coniplaint made to him of officers or soldiers beating or otherwise 
ill-treating any person. o r  disturbing fairs or markets, or of committing any 
kind of riots, to the disquieting of the citizens of the United States, he, the 
said commander, who shall refuse or omit to see justice done to the offender 
or offenders, and reparation made to the party or parties injured, a s  fa r  a s  
part of the offender's pay shall enable him or them, shall, upon proof thereof, 
be cashiered, or otherwise punished, a s  a general court-martial shall direct. 

ART. 33. When any colnmissioned officer or soldier shall be accused of a 
capital crime, or of having used violence, or committed any offense against 
the person or property of an>-citizen of an.. of the TTnited States, such as  1s 
punishable by the known laws of the land, the ~ u ~ r n a n d i n g  officer and officers 
of every regiment. troop, or company to which the person or persons so ac- 
cused shall belong, are hereby required, upon application duly made by, or in 
behalf of, the party Or parties injured, to use their utmost endeavors to de- 
liver over such accused person or persons to the civil magistrate, and like- 
wise to be aiding and assisting to the officers of justice in  apprehending and 
securing the person or persons so accused, in order to bring him or them to 
trial. If any conunanding officer or officers shall wilfully neglect, or shall 
refuse upon the application aforsesaid, to deliver over such accused person 
or persons to t ? ~ e  civil magistrates, or to be aiding and assisting ta the officers 
of iustice in apprehending such person or persons, the officer or officers so 
&ending shall be cashiered. 

ART. 34. If any officer shall think himself wronged by his Colonel, 
3614 or the commanding officer of the regiment, and shall, upon due applica- 

tion being made to him, be refused redress, he may complain to  the 
General commanding in the State o r  Territory where such regiment shall be 
stationed, in order to obtain justice; who is hereby required to examine into 
said complaint, and take proper measures for redressing the wrong com
plained of, and transmit, a s  soon a s  pessible, to the Department of War, a 
true state of such complaint, with the proceedings had thereon. 

ART. 35. If any inferior officer or soldier shall think himself wronged by 
his Captain or other officer, he is to complain thereof to the commanding officer 
of the regiment, who is hereby required to  summon a regimental court-martial, 
for the doing justice to the complainant; from which regimental court-martial 
either party may, if he thinks himself still aggrieved, appeal to a general
court-martial. Bnt if, upon a second hearing, the appeal shall appear vex
atious and grountlless, the person so appealing shall be punished a t  the dis- 
cretion of the said court-martial. 

ART.36. Any commissioned officer, storp-keeper, or commissary, who shall be 
codvicted a t  a general court-martial of having sold, without a proper order for 
that purpose, embezzled, misapplied, or wilfully, or through neglect, suffered 
any of the provisions, forage, arms, clothing, ammunition, or other military 
stores belonging to the United States to be spoilecl or damaged, shall, a t  his 
nwn- ..-- pynense. make good the loss or damage, and shall, moreover, forfeit all 
his pay, and be dismcssed from the service. 
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ART.37. Any non-commissioned officer or soldier who shall be convicted a t  a 
regimental court-martial of having sold, or designedly, or through neglect, 
wasted the ammunition delivered out to him, to be employed in the service 
of the United States, shall be punished a t  the discretion of such court. 

ART. 38. Every non-commissioned officer or soldier who shall be convictetl 
before a court-martial of having sold, lost, or spoiled, through neglect, his 
horse, arms, clothes, or accoutrements, shall undergo such weekly stoppages 
(not exceeding the half of his pay) a s  such court-martial shall judge suf
ficient, for repairing the loss or damage; and shall suffer confinement, or such 
other corporeal punishment as  his crime shall deserve. 

ART.39. Every officer who shall be convicted before a court-martial of having 
embezzled or misapplied any money with which he may have been intrusted, 
for the payment of the men under his command, or for enlisting men into 
the service, or for other purposes, if a commissioned officer, shall be cashiered, 
and compelled to refund the money; if a non-commissioned officer, shall be 
reduced to the ranks, be put under stoppages until the money be made good, 
and suffer such corporeal punishment a s  such court-martial shall direct. 

ART. 40. Every captain of a troop or company is charged with the arms, 
accoutrements, ammunition, clothing, o,r other warlike stores belonging to the 
troop or company under his command, which he is to be accountable for to 
his Colonel in case of their being lost, spoiled, or damaged, not by unavoidable 
accidents, or on actual service. 

ART. 41. All non-commissioned officers and soldiers who shall be found one 
mile from the camp without leave, in writing, from their commanding officer, 
shall suffer such punishment as  shall be inflicted upon tllT-.rl by the sentence 

of a court-martial. 
1515 ART. 42. No officer or soldier shall lie out of his quarters, garrison, 

or camp without leave from his superior officer, upon penalty of being 
punished. according to the nature of his offence, by the sentence of a court
inartial. 

ART.43. Every non-commissioned officer and soldier shall retire to his quar- 
ters or tent a t  the beating of the retreat;  in default of which he shall be pun- 
ished according to the nature of his offense. 

ART. 44. NO officer, non-commissioned officer, or soldier shall fail in  repair- 
ing, a t  the time fixed, to the place of parade, of exercise, or other rendezvous 
appointed by his commanding officer, if not prevented by sickness or some 
other evident necessity, or shall go from the said place of rendezvous without 
leave from his commanding officer, before he shall be regularly dismissed or 
relieved, on the penalty of being punished, according to the nature of his 
offense, by the sentence of a court-martial. 

ART. 45. Any commissioned officer who shall be found drunk on his guard, 
party, or other duty, shall be cashiered. Any non-commissioned officer or 
soldier so offending shall suffer such corporeal punishment a s  shall be inflicted 
by the sentence of a court-martial. 

ART. 46. Any senkinel who shall be found sleeping upon his post, or shall 
leave i t  before he shall be regularly relieved, shall suffer death, or such other 
punishment a s  shall be inflicted by the sentence of a court-martial. 

ART. 47. No soldier belonging to any regiment, troop, or conlpany shall hire 
another to do his duty for him, or be excused from duty but in case of sickness, 
disability, or leave of absence; and every such soldier found guilty of hiring 
his duty, a s  also the party so hired to do another's duty, shall be punished 
a t  the discretion of a regimental court-martial. 

ART. 48. And every non-commissioned officer conniving a t  such hiring of 
duty aforesaid, shall be reduced; and every commissioned officer knowing and 
allowing such ill-practices in  the service, shall be punished by the judgment of 
a general court-martial. 

ART. 49. Any officer belonging to the service of the United States, who, by 
discharging of fire-arms, drawing of swords, beating of drums, or by any 
other means whatsoever, shall occasion false alarms in camp, garrison, or quar- 
ters, shall suffer death, or such other punishment a s  shall be ordered by the 
sentence of a general court-martial. 

ART. 50. Any officer or soldier who shall, without urgent necessity, or with- 
out the leave of his superior bficer, quit his guard, platoon, or division, shall 
be punished, according to the nature of his offense, by the sentence of a court- 
martial. 

AET. 51. NO officer or soldier shall do violence to any person who brings 
provisions or other necessaries to the camp, garrison, or quarters of the forces 
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of the United States, employed in any parts out of the said States, upon pain 
of death, o r  such other punishment as  a court-martial shall direct. 

AXT. 52. Any officer or soldier who shall misbehave himself before the 
enemy, run away, or shamefully abandon any fort, post, or guard which he or 
they may be commanded to defend, or speak words inducing others to do the 
like, or shall cast away his arms or ammunition, or who shall quit his post or 

colors to plunder and pillage, every such offender, being duly convicted 
1516 thereof, shall suffer death,'or such other punishment as  shell be ordered 

by the sentence of a general court-martial. 
ART.53. Any person belonging to the arnlies of the United States who shall 

make known tlie watchword to any person who is not entitled to receive it 
according to the rules and discipline of war, or shall presume to give a parole 
or watchword different from what he received, shall suffer death, or such 
other punishment a s  shall be ordered by the sentence of a general court-martial. 

ART. 54. All officers and soldiers are  to behave themselves orderly in quar- 
ters and on their march; and whoever shall commit any waste or spoil, either 
in walks of trees, parks, warrens, fish-ponds, houses, or gardens, corn-fields, 
inclosures of meadows, or shall maliciously destroy any property whatsoever 
belonging to the inhabitants of the United States, unless by order of the then 
commander-in-chief of the armies of the said States, shall (besides such penal- 
ties a s  they are liable to by law) be punished according to the nature and 
degree of the offense, by the juclgnlent of a regimental or general court-martial. 

ART. 55. Whosoever, belonging to the armies of the United States in foreign 
parts, shall force a safeguard, shall suffer death. 

ART. 56. Whosoever shall relieve the enemy with money, victuals, or ammuni- 
tion, or shall knowingly harbor or protpct an enemy, shall suffer death, or such 
other punishment a s  shall be ordered by the sentence of a court-martial. 

ART. 57. Whosoever shall be convicted of holding 'correspondence with, or 
giving intelligence to, the enemy, -ither directly or indirectly, shall suffer 
death, or such other punishment as s h l l  be ordered by the sentence of a 
court-martial. 

ART. 58. All public stores taken in the enemy's camp, towns, forts, or maga- 
zines, whether of artillery, ammunition, clothing, forage or provisions, shall 
1)e secured for the service of the United States; for the neglect of which the 
olllGanding officer is to be answerable. 

ART.'^^. If any conlnlander of any garrison, fortress, or post shall be com
pelled, by the officers and soldiers under his commnncl, to give up to the enemy, 
or to abandon it, the comnlissioned officers, non-colnmissioned officers, or soldiers 
who shall be convicted of having so offended, shall suffer death, or such other 
punishment as  shall be inflicted upon them by the sentence of n court-martial. 

ART. 60. All sutlers and retainers to the camp, and all persons whatsoever, 
serving with the armies of the United States in the field, though r?ot enlisted 
soldiers, are to  be subject to orders, according to the rules and discipline of mar. 

AKT. 61. Officers having brevets or commissions of a prior (late to those 
of the regiment in  which they serve, may take place in courts-martial and on 
detachments, when composed of different corps, according to the ranks given 
them in their brevets or dates of their former commissions; but in the regi- 
ment, troop, or company to which such officers belong, they shall do duty and 
take rank both in courts-martial and on detachments which shall be composed 
of their own corps, according to the commissions by which they are  mustered 
in the said corps 

ART. 62. If,  upon marches, guards, or in  quarters, different corps of the 
nrmv shall h a ~ ~ e n  to join, or to do duty together, the officer highest in 

1517 sTc of the line of the army, marine corps, or militia, by commission, 
there on duty or in quarters, shall command the whole, and give orders 

for what is needful to the service, unless otherwise specially directed by the 
President of the United States, according to the nature of the case. 

ART.63.The functions of the engineers being generally confined to the most 
elevated branch of military science, they a re  not to assume, nor are they subject 
to be ordered to any duty beyond the line of their immediate profession, except 
by the special order of the President of the United States; but they a re  to 
receive every mark of respect to which their rank in the army may entitle them , 

respectively, and are  liable to be transferred, a t  the discretion of the President, 
from one corps to another, regard being paid to rank. 

ART.64. General courts-martial may consist of any number of com~uissioned 
officers, from five to thirteen, inclusively; but they shall not consist of less than 
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thirteen where that number can be convened without manifest injury to the 
service. 

ART.65. Any general officer commsncling an army, or Colonel cornmanding a 
separate department, may appoint general courts-martial whenever necessary. 
Rut no sentence of a court-martial shall be carried into execution until after 
the whole proceedings shall have been laid before the officer ordering the same, 
or the officer commanding the troops for the .time being; neither shall any 
sentence of a general court-martial, in the time of peace, extending to the loss 
of life, or the dismission of a commissioned officer, or which shall, either in time 
of peace or war, respect a general ofIicer, be carried into execution, until after 
the whole proceedings sllall have been transmitted to the Secretary of War, 
to be laid before the President of the United States for his confirn~ation or  
disapproval, and orders in the case. All other sentences may be confirmed and 
executed by the officer ordering the court to assemble, or the commanding officer 
for the time being, a s  the case may be. 

ART.66. Every officer commanding a regiment or corps may appoint, for his 
own regiment or corps, courts-martial, to consist of three commissio~led officers, 
for the trial and punishment of offenses not capital, and decide upon their 
sentences. For  the same'purpose, all officers commanding any of the garrisons, 
forts, barracks, or other places where the troops consist of different corps, 
may assemble courts-martial, to consist of three commissioned officers, and 
decide upon their sentences. 

ART. 67. NO garrison or regimental court-martial shall have the power to t ry 
capital cases or comnlissioned officers; neither shall they inflict a fine exceed- 
ing one month's pay, nor imprison, nor put to hard labor, any non-commissioned 
officer or soldier for a longer time than one month. 

ART. 68. Whenever i t  play be found convenient and necessary to the public 
service, the officers of the marines shall be associated with the officers of the 
land forces, for the purpose .of holding courts-martial, and trying offenders 
belonging to either; and, in such cases, the z:L~rs of the senior officer of either 
corps who may be present and duly authorized, shall be rewived and obeyed. 

ART. 69. The judge advocate, o r  some person deputed by him, o r  by the 
general, or officer commanding the army, detachment, or garrison, shall prose- 

cute in the name of the United States, but shall so fa r  consider himself 
1518 as counsel for the prisoner, after the said prisoner shall have made his 

plea, as  to object to any leading question to any of the witnesses or 
any question to the prisoner, the answer to which might tend to criminate 
himself; and administer to each member of the court, before they proceed upon 
any trial, the following oath, which shall also be taken by all members of the 
regimental and garrison courts-martial. 

"You, A. B., do swear that you will well and truly t ry and determine, 
according to evidence, the matter now before you, between the United States 
of America and the prisoner to be tried, and that you will duly administer 
justice, according to the provisions of ' An act establishing Bules and Articles 
for the government of the armies of the United States,' without partiality,
favor, o r  affection; and if any doubt should arise, not explained by said 
Articles, according to your conscience, the best of your understanding, and 
the custom of war in like cases; and you do further swear that  you will not 
divulge the sentence of the court until i t  shall be published by the proper 
authority; neither will you disclose or discover the vote or opinion of any
particular member of the court-martial, unless required to give evidence 
thereof. as  a witness, by a court of justice, in a due course of law. So help you 
Gotl-"- . -. 

As soon a s  the said oath shall have been administered to the respective 
members, the president of the court shall administer to the judge advocate, 
or person officiating a s  such, an oath in the following words: 

"You, A. B., do swear, that you will not disclose or discover the vote or 
opinion of any particular member of the court-martial, unless required to  
give evidence thereof, a s  a witness, by a court of justice, in due course of 
law; nor divulge the sentence of the court to any but the proper authority, 
until i t  shall be duly disclosed by the same. So help you God." 

AKT. 70. When a prisoner, arraigned before a general court-martial, shall, 
from obstinacy and deliberate design, stand mute, or answer foreign to the 
purpose, the court may proceed to trial and judgment as if the prisoner hat1 
regularly pleatlecl not guilty. 

ART. 71. When a member shall be challenged by a prisoser, he must state 
his cause of challenge, of which the court shall, after due deliberation, de- 
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terrnine the relevancy or validity, and decide accordingly; and no challenge 
to more than one inelnber a t  a time shall be received by the court. 

ART. 72. All the members of a court-martial ape to behave with decency and 
calmness; afid in giving their votes are to begin with the youngest in com
mission. 

ART. 73. All persons who give evidence before a court-martial are to be ex
amined on oath or affirmation, in the following form. 

" You swear, or affirm (as  the case may be) ,  the evidence you shall give in 
the cause now in hearing shall be the truth, the whole truth, and nothing but 
the truth. So help you God." 

ART. 74. On the trials of cases not capital, before courts-martial, the depo- 
sition of witnesses, not in the line or staff of the army, may be taken before 
some justice of the peace, and read in evidence; provided the prosecutor and 
person accused a re  present a t  the taking the sairz, or are  duly notified 
thereof. 

ART. 75. No officer shall be tried but by a general court-martial, 
1519 nor by officers of an inferior rank, if i t  can be avoided. Nor shall any 

proceedings of trials be carried on; excepting between the hours of eight 
in the morning and three in the afternoon, excepting in cases which, in the 
opinion of the officer appointing the court-martial, require immediate example. 

ART. 76. No person \\-hatsoever shall use any menacing words, signs, or ges- 
tures, in presence of a court-martial, or shall cause any disorder or riot, or 
disturb their proceediags, on the penalty of being punished a t  the discretion of 
the said court-martial. 

ART. 77. M7henever any offiper shall he charged with a crime, he shall be a r  
rested and confined in his barracks, quarters, or tent, and deprived of his sword 
by the commanding officer. And any officer who shall leave his confinement 
before he shall be set a t  liberty by his commanding officer, or by a superior of- 
ficer, shall be cashiered. 

ART. 78. Kon-coi11missioned officers and soldiers, charged with crimes, shall 
be confined until tried by a court-martial, or released by proper authority. 

ART. 79. NO officer or soldier who shall be put in arrest shall continue in  con- 
finement more than eight days, or until such time as  a court-martial can be 
assembled. 

ART. 80. NO officer commanding a guard, or provost marshal, shall refuse to 
receive or keep any prisoner comnlitted to his charge by an officer belonging 
to the forces of the United States; provicled the officer committing shall, a t  the 
same time, deliver a n  account in writing, signed by hiiiise:f, of the  crime with 
which the said prisoner is charged. 

ART. 81. NO oficer commanding a guard, or provost marshal, shall presume 
to release any person committed to his charge \vithout proper authority for so 
doing, nor shall he suffer any person to escape, on the penalty of being punished 
for it  by the sentence of a court-martial. 

ABT. 82. Every officer or proxost marshal, to whose charge prisoners shall be 
committed, shall, within twenty-four hours after such commitment, or as  soon 
a s  he shall be relieTed from his guard, make report in writing, to the command- 
ing officer, of their names, their crimes, and the names of the officers who com- 
mitted them, on the penalty of being punished for disobedience or neglect, a t  
the discretion of a court-martial. 

ART. 83. Any conlmisioned officer convicted before a general court-martial of 
conduct unbecoming a n  officer and a gentleman, shall be dismissed the service. 

ART. 84. In  cases where a court-martial may think it proper to sentence a 
commissioned officer to be suspeilded from command, they shall have power 
also to suspend his pay and emoluments for the same time, according to the 
oature and heinousness of the offense. 

ART. 85. In  all cases where a cominissio~ldd officer is cashiered for cowardice 
or frand, it  shall be added .in the sentence, that the crime, name, and place of 
abode, 2nd punishment of the delinqueut, be published in the newspapers in 
and about tne camp, and of the particular State from which the offender came, 
or nhere he usually resides; after which it  shall be deemed scandalous for an 
o%cer to associate with him. 

ART.86. The commanding officer of any post or detachment, in which 
1520 there shall not be a number of officers adequate to form a general court- 

martial, shall, in cases which require the cognizance of such a court, r e  
port to the con~mancling officer of the department, who shall order a court to 
be assembled a t  the nearesi post or department, and the party accused, with 
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necessary witnesses, to be transported to the piace where the said court shall 
be assembled. 

ART.87. No person shall be seutenced to suffer death but by the concurrence 
of two-thirds of the members of a general court-~iiartial, nor except in tlie 
cases herein espressly mentioned; nor shall more than fifty lashes be inflicted 
on any offender, a t  the discretion of a court-martial; and no officer, non-com- 
nlissioned officer, soldier, or follower of the army, shall be tried a second time 
tor the same offense. 

ART. 88. NO person shall be liable to be tried and punished by a general
court-martial for any offense which shall appear to have been committed more 
than two years before the issuing of the order for such trial, unless the person, 
by reason of having absented himself, or some other manifest impediment, shall 
not have been amenable to justice within that period. 

ART. 89. Every officer authorized to order a general court-martial shall have 
power to pardon or mitigate any punishment ordered by such court, except 
the sentence of death, or of cashiering a n  officer; which, in the cases where he 
has authority (by Article 65) to carry thein into execution, he may suspend, 
until the pleasure of tlie President of the United States ean be known; which 
saspellsion, together with copies of the proceedings of the court-martial, the 
said officer shall immediately transmit to the President for his determination. 
And the colonel or commanding officer of the reginlent or garrison where any 
regimental or garrison court-martial shall be held, may pardon or mitigate 
any punishnlent ordered by such court to be inflicted. 

ART. 90. Every judge advocate, or person officiating a s  such, a t  any general 
court-niartial, shall transmit, with a s  much expedition as  the opportunity of 
time and distance of place can admit, the original proceedings and sentence 
of such court-martial to the Secretary of W a r ;  which said original proceediugs 
and sentence shall be carefully kept and preserved in the office of said Sec- 
retary, to the end that the persons entitled thereto may be enabled, upon 
application to the said office, to obtain copies thereof. 

'Phe pacty tried by any general court-martial shall, upon demand thereof, 
made by himself, or by any person or persons in his behalf, be entitled to a 
copy of the sentence and proceedings of such court-martial. 

AET. 91. In cases where the general, or conl~llanding officer, may order a 
court of inquiry to examine into the nature of any transaction, accusation, 
or inipntation against any officer or soldier, the said court shall consist of 
one or more officers, not exceeding three, and a judge advocate, or other 
suitable person, as  a recorder, to reduce the proceedings and evidence to  
writing; all of ~ h o m  shall be sworn to the faithful performance of their duty. 
This court shall have the same power to summon witnesses a s  a court-martial, 
and to esamine them on oath. But they shall not give their opinion on the 
merits of the case, excepting they shall be thereto specially required. The 
parties accused shall also be permitted to cross-examine and interrogate the 

witnesses, so as  to investigate fully the circumstances in the question. 
1521 ART.92. The proceedings of a court of inquiry must be authenticated by 

the signature of the recorder and the president, and delivered to the 
commanding officer, and the said proceedings may be admitted a s  evidence 
by a court-niartial, in cases not capittll, or extending to the dismission of an 
officer, provided that the circu~nstances are  such that oral testimony cannot 
be obtained. But as  courts of inquiry may be perverted to dishonorable pur- 
poses, and may be considered as  engines of destruction to military merit, in 
the hanrls of weak and envious commalldants, they are  hereby prohibited, unless 
directed by the President of the United States. or demanded bv the accused.~. ,.--....-~ -.-. 

ART. 93: The judge advocate or recorder shall administer to the members 
the followinn oath : 

" You sha6  well and truly examine and inquire, according to .your evidence, 
into the matter now before you, without partiality, favor, affection, prejudice, 
or hope of reward. So help you God." 

After which the president shall administer to the judge advocate or recorder 
the following oath : 

"You, 9.B., do swear that 'you will, according to your best abilities, accu
rately and impartially record the proceedings of the court, and the evidence to 
be given in the case in hearing. So help you God." 

The witnesses shall take the same oath as witnesses sworn before a court-
martial. 

ART.94. When any commissioned officer shall die or be killed in the service 
of the United States, the major of tlle regiment, or the officer doing the major's 
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duty in his absence, or in any post or garrison, tlie second officer in command, 
or the assistant inilitary agent, shall immediately secure all his effects or 
equipage, then in camp or quarters, and shall maBe an inventory thereof, and 
fortl~witli t ransn~it  the same to the office of the Department of War, to the 
end that his esecutors or administrators nlay receive the same. 

ART.95. When any non-conl~~~issionecl officer or soldier slli~ll die, or he lrilled 
in the service of the United States, the then comnianding officer of the troop 
or coinpany shall, in tlle presence of two other coininissioned officers, t:lke an 
account of w11;lt effects he died ~ossessed of, above his arms and accoutre
ments, and transmit Lhe same to the office of the Departinent of War, which 
said effects are to be accounted for, and paid to tlle representatives of such 
deceased non-conlmissioned officer or solclier. And in case any of the officers, 
so autl~orized to take care of the effects of deceased officers and soldiers, should, 
before they have accounted to their representatives for the same, have occasior~ 
to leave the regiment or post, by preferment or otherwise, they shall, before 
they be permitted to quit tlle same, deposit in the hands of the comm:lnding 
oficer. or of the assistant il~ilitary agent, all the effects of suc11.deceased non- 
coinmissioned oficc?rs and soldiers, i n  order that the same may be secured for, 
and paid to, their respective regrese~ltati~~es. 

ART. 96. All officers, conductors, gunners, matrosses, drivers, or other per- 
sons what so eve^, receiving pay or hire in the service of the artillery, or corps 
of engineers of the United States,' shall be governed by the. aforesaid Rules 
and -4rticles. and shall be subject to be tried by courts-martial, in like manner 
will1 the officers and soldiers of the other troops in the service of the Uniterl 
States. 

ART.97. The officers and soldiers of any troops, whether militia or 
1522 others, being mustered ancl in pay of the United States, shall, a t  all times 

ant1 ill a!l places, ~1-11en joined, or acting in conjunction wit11 the regular 
rorces of the IJnited States, be governed by these rules and articles of war, and 
shall be subject to be tried by courts-iaartial in like nlanner with the officers and 
soltliers in the regular forces; save only that such courts-martial shall be com- 
posed entirely of militia officers. 

ART.98. All officers serving by co~nmission from the authority of any par- 
ticular State, shall, on all detachmeills, courts-martial, or other duty, wherein 
they inny be e1nl)loyed in conjunction with t l ~ e  regular forces of the United 
States, take rank nest after all officers of the lilce grade in said regular 
forces, notwitl~scanding the commissions of such militia or State officers may 
be elder than the coinn~issions of the officers of the regular forces of the 
United States. 
ART. 99. All crimes not capital, and all disorders and neglects which officers 

and solcliers may be guilty of, to the prejudice of good order and militarj 
discipline, thcugh not inentioiled in the foregoing articles of war, are to be 
talien cognizance of by a general or regimental court-martial, according to the 
nature and degree of t,he offense, and be punished a t  their discretion. 

ART. 100. The President of the United States shall have pbwer to prescribe 
the uniform of the army. 

ART. 101. rClle foregoing articles are  to be read ant1 published, once in every 
six inontlls, to every garrison, regiment, troop, or coinljany, inustered or to be - mustered, ill the service of the United States, and are  to be duly observed and 
obeyed by all o.%cers and solcliers who are, or shall be, in said service. 

SEC.2. ,411tZ be i t  ful'tller exacted,  That in tiiile of war, all persons not citi- 
zens of, or olriiig :tllegiance. to, the United States of America, who shall be 
found lurlrinfi as  spies in or about the fortifications or ei~cail~pinentsof the 
armies of the United States, or any of them; shall suffer death, according to 
the law and usage of ii:ltions, by sentence of a general court-martial. 

SEC. 3. l i ~ dTIC ,it f o ' t l ~ e r  enacted,  That 'the rules and regulations by which 
the armies of tlie Uuitecl States have heretofore been goveriled, and the re
solves of Congress thereunto annexed, and respecting tlle same, shall hence- 
forth be void and of no effect, escept so Car as  may relate to any transac- 
tions under then] prior to the promulgation of this act, a t  the several posts 
and garrisoiis respectively, occupied by any part of the a r n ~ y  of the United 
Statos. 
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XIII. 

1523 ARIERICAN ARTICLES O F  WAR O F  1874. 

[As Enacted June -22, 1874.1 

SIX. 1342, (Rev. Sts.)-The armies of the United States shall be governed 
by the following rules :~nd  articles. The word officer, as  used therein, sllall be 
nnderstootl to desixna.te comn~issioned ofhcers ; the word soldier shall be under- 
stood to include non-commissioned oficers, musicians, artificers, :tnd privates, 
a n d  other enlisted men, and tlle convictions mentio~~ecl therein shall be under- 
stood to be convictions by court-martial. 

AETICLE1.-Every officer no\tT in the army of the United States sllall, within 
s i s  l ~ ~ o r ~ t I l s  froin tlle passing of this Act, and every officer hereafter appointed 
shall, before he enters upon the iluties of his office, subscribe these rules and 
articles. . . 

AHT.2.-These rules and articles sllall be read to every enlisted inan a t  the 
t-i~neof, or within s i s  days after, his enlistment, and he shall thereupon take 
: ~ n  oath or atlirination in the following form: "I ,  A. Li., do soleln~~ly swear 
(or  aflirin) that I will bear true faith and allegiance to the United States 
of America; that I will serve them honestly and faithfully against all their 
enemies whoinsoever; and that I will obey the orders of the Presiderlt of the 
United States, and tlle orders of the officers appointed over me, according to 
the rules and articles of war.'' This oath may be talcen before any commis- 
sioned officer of the Arn1.v. 

ART. 3.-1C\-(>r.v oiTicer 1~1101~no\vii1xIy enlists or musters into the military 
service any minor over the age of sixteen years without the written consel~t 
o f  his parents or guardians, or any 111inor under the age of sixteen years, or 
ally insane or intoxicated l?crson, or any 'deserter from the military or naval 
service of the Unitecl States, or any person who has been convicted of ally 
infamous criminal offense shall, upon conviction, be dis~llissed fro111 the service. 
or suffer such other punishment a s  a court-martial may direct. 

ART. 4.-Aro enlisted man, duly sworn, shall be discharged from the service 
~vitllout a discharge in writing, signed by a field officer of the regiment to 
which he belongs, or by the commanding officer, when no field-officer is 
present; and no clischarge sllall be given to any enlisted man before his term of 
service has espirc,d, except by order of the President, the Secretary of TTTar, 
the commantli~~g ofiicer of a departnient, or by sentence of a p n e r a l  court-
martial. 

ART. 5.-~Yny officer who 1;nowingl.v musters a s  a soldier a person wllo is no[ 
a soldier shall be deemed guilty of knowingly making a false muster, and 
punished accordingly. 

ART. 6.-Any officer n7ho talres money, or other thing, by way of grati- 
1524 fication, on rntrstering any regiment troop, bwlterg, or company, or 011 

sigr~inl: muster-rolls, shall he dismissed from the se r~ ice ,  and shall 
thercby he disabled to bold any office or'employment in the service of the 
United States. 

ART. 7.-Every oficer corninanding :I. regiment. Rn independent troop, battery, 
or company. or a garrison, sl~nll, iu the bexinning of.evela;y month, t rans~nit  
tlirougl~ the proper cl~annels, to the Departnlent of War, an exact return of the 
same, specifying the names of the officers then absent fro111 their posts, with the 
reasons for and the time of their ahsence. And any oficer who, through neglect 
or design, olllits to send eucll returns, sllall, on conviction tllermf, be punished 
as  a court-martin1 inav direct. 

ART8 --Every o f l i ~ ;  who knowil~dy makes a false return to the Department 
of War, or to a r~y  of his superior officers, authorized to call for such returns, of 
the s t ,~ te  of the reeiment, troop or coml)nng, or qarrison ~ n d e r  his command; 
or of the arm%. ;ummnnition, clothing or other store.: thereunto belonging, shall, 
on conf7ictlon thereof before a court-martial, be cashiered. 
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ART. 9.--411 public, stores talzen from the eneiny shall be secured for the 
service of the United States; and for neglect thereof the coinnianding officer 
shall be answerable. 

ART. 10.-Every ofiicer cornnlancling a troop, liattery, or company, is charged 
with the arnls, accouternler!ts, ainniuuition, clotlli~rg, or other rllilitnry stores 
beloi~gingto 11is con~niautl, ; I I I ~is accountable to his colonel in case of t,heir being 
lost, spoiled, or dainagecl otherwise than by unavoidable accident, or on actual 
service. 

ART. 11.--Every officer comm:lnding a reginlent or a n  independent troop, 
hilttery, or coiilpaiiy, not in thtt field! may, wlien actually qiiartered with such 
? ~ ~ l l l l l l ~ 1 1 ~ ~ ,  furloughs to the enlisted lnell in such numbers and for such xrant 
time as  he shall cleem consistent with the good of, the service. Every officer 
coinmanding a reginlent, or an independent troop, battery, or cfi~npany, in-the 
field, msly grant furloiiglis not exceeding thirty days a t  one tinie, to five per 
cen:uiri of the enlisted men, for good conduct in the line of duty, but subject to 
the approval of the cominander of the forces of which said enlisted men form a 
part. Every comp:lny off~cer of a regiment, coinmanding any troop, battery, or 
con~pany not in the field, or commanding in any garrison, fort, post, or barrack 
nay, in the ahaencr of his field-oGcer, grant furloughs to the enlisted inen, for 
? time not exceeding twenty days in six months, and not to more than two 
persons to be absent a t  the same time. 

ART. 12.-At every n~uster  of a regiment, troop, battery, or company, the com- 
mnnding oficc'r thereof shall give to the mustering officer certificates, signed by 
himself, stating ho\\- long al~sent ofticers ltave been absent and the reasons of 
their absence. And the command in^ officer of every troop, battery, or colllpany 
shall give like certificates, stating how long absent non-comnlissioned officers and 
private soltliers liave heen ahsent and tlie reasons of their absence. Such 
reasons and time of ahsence shall be inserted in the muster-rolls opposite the 
naines of the resl)ecti\-e absent ofiicers and soldiers, and the certificates, together 
with the muster-rolls, shall be transmitted by the musteri!lg ofiicer to the De- 
~~ru'tmentof \Tar, :LSspredily as the c1ist:tnce of the place anrl 111uster will admit. 

ART. 13.-Every oflicer who signs a false certificate, relating to the absence or 
l>iLS' of an ollicer or  soldier, shall he dismissed froin the service. 

1525 ..\I<T. 14.-Any officer who Ir~io\vingly iualies a false ii~uster of' nmn or 
horse, or who signs, or directs, or allo\~rs the signing of any muster-roll, 

lrno\ving the same to contain a false muster. shall, upon proof thereof by two 
witnesses, before a court-martial, be disnlissed from the service, and shall 
thereby be disabled to hold any office or employinent in the service of the United 

. States. 
ART. 15.-Any officer who, willfully or through neglect, suffers to be lost, 

spoiled, or damaged, any military stores belonging to the United States, shall 
make good 'the loss or damage, and be dismissed from the service. 

ART. 1G.-Any enlisted man who sells, or willfully or through neglect wastes 
the ammunition delivered out to him, shall be punished as  a court-martial may 
direct. 

ART. 17.-Any soldier who sells or, through -neglect, loses or spoils his horse, 
arnis, clothing, or acconterments, shall suffer such stoppages, not exceeding 
one-half of his current pay, a s  a court-martial may deem sufficient for repairing 
the loss or damage, and sh:lll be punished by confine~mnt or such 01-her corporal 
punishment as  the court may direct. [An~ended 1592. See page 1542, post.] 

ART. 18.-Any officer coinmanding in any garrison, fort, or barracks of the 
United States who, for his private advantage, lays any duty or imposition u])on, 
or is interested in the sale of any victuals, liquors, or other necessaries of life, 
brought into such garribon. fort, or barracks, for the use of the soldiers, shall 
be dismissed from the service. 

ART. 19.-Any officer \vho usrs contemptous or disrespectful xorcls against the 
TJresident, the Vice-President, the Cong~*ess of the United states, or the chief 
magistrate or legislature of any of the Unitecl States in which he is  quartered, 
shall be disniissetl fl.oiii tlie scwice, or otherwise punished, as a court-martial 
may direct. Any solclier who so offends shall be punished as  a court-n~artiul 
may direct. 

ART. 20.-Any officer or soidier who behaves himself with disrespect toward 
his coninlanding officer hall be punished a s  a court-martial ma^' direct: 

ART. 21.-Any officer or soldier who, on any pretense whatsorver, strikes his 
superior otficer, or draws or lifts up tiny weapon, or offers any riolence agaitls~ 
him, being in the execution of his ofice, or disobeys any lawful con~~nand of his 
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officer, before he is dismisses or relieved, shr 
may direct. I 

ART. 34.-Any soldier who is found one I 

writing from his commanding officer, shall bc 
direct. 

ART. 35.-Any soldier who fails to retire tc 
ing of retreat, shall be punished according to 

ART. 36.-No soldier belonging to any  reg 
shall hire another to do his duty for him, o 
cases of sickness disability, or leave of ab 
guilty of hiring his duty, and the person so 
be punished as a court-martial may direct. 

ART. 37.-E~ery non-commissioned otiicer 1% 

shall be reduced. Every officer who lcnows 
punished as a court-martial may direct. 

ART. 38.-Any officer who is found drunk ( 

shall be cli~nlissed from the service. Any s 
such punisliment as a court-martial may dl 
tence any soldier to be branded, nlarlred or ta  

ART. 39.-Any sentinel who is found sleepi 
before he is regularly relieved, shall suffer 6 
a courl-martial may direct. 

Aw. 40.-Any officer or soldicr who quii 
without leave from his superior officer, exc 
shall be punished as  a court-martial may dir 

ART. 41.-Any officer who, by any means 
in camp, garrison, or quarters, shall suffer c 
a court-martial ma:' direct. 

Anrr. 42.--Any ofiicer or soldier who misl 
I-uns away, or shainefully abnnilons any for 
n~anded to defend, or speaks words induci 
away his arnls or ammunition, or quits hls ] 
shall suffer death, or such other punishment 

ART. 43.-11: any coinmander of any garri 
by the officers and solcliei~s under his comm 
abandon it, the offcers or soldiers so offencli 
punishment a s  a corirt-martla1 may direct. 

Alw. 44.-Any person belonging to the arrll 
known the watcllarord to any person not 
the rules and disriplille of war, or presun 
different from that  which he received, shall 
ment as  a court-martial may direct. 

ART. 45.-Whosoever relieves the enemy w 
or lmou~ingly harbors or protects an eneniy, 

ment a s  a court-martial nlay direct. 
1528 ART. 46.-Whosoever holds corresp 

to, the enemy, either directly or ind 
other punishment as  a court-martial may di 

ART. $?.-Any ofiicer or soldier who, havir 
enlisted in the service of the United Statf 
of war, suffer death, or such other punishn 
and in time of peace, any punishment, excl 
may direct. 

A ILT. 48.-I<\rery soldier who deserts the 
be liable to serve for such period as  shall, 
previous to his desertion, amount to the fu 
soldier shall be tried by a court-martial a 
his enlistment lnay have elapsed previohs 

ART. 49.-Any officer who, having tender 
proper duties, without leave, and with in 
therefrom, prior 'to due notice of the accer 
and punished a s  a deserter. 

ART. 50.-NO non-commissioned officer 01 
other regiment; troop, or company, without 
ment, troop, or company in which he last 
a deserter, and suffering accordingly. And 
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superior officer, shall suffer death, or siich other punishment as  a court-martial 
may direct. 

A m .  22.-Any officer or soldier who begins, excites, causes, or joins in any 
inutiriy or sedition, in any troop, battery, company, party, post, detachmtent, or 
guard, shall suffer death, or such other punishment as  a court-martial may 
direct. 

ART. 23.---411y officer or soldier who, being present a t  any mutiny or sedition, 
does not use his utmost endeavor to suppress the same, or having knowledge 
of any intended mutiny or sedition, does not, without delay, give inforination 
thereof to his commanding officer, shall suffer death, or such other punislllllellt 
as  a court-martial may direct. 

ART. 24.-All officers, of ~ y h a t  condition soever, have power to part and quell 
all-quarrels, fiays, and disorders, whether among persons belonging to his own 
or to another corps, regiment, troop, battery, or company, and to order officers 

into arrest, and non-commissioned officers and soldiers into confinement. 
1526 who take part in the same, until their proper superior officer is acquaillted 

therewith. Ancl whosoever, being so ordered, refuses to obey such officer 
or non-commissioned officer, or draws a weapon upon him, shall be punished a s  
a court-martial may direct. 

ART. 25.-KO oflicer or soldier shall use an!: reproachful or provolring speeches 
or gestures to another. Any officer who so otfends shall be put in arrest. Any
soldier who so offends shall be confined, and required to ask pardon of the 
party offended, in the presence of his colnmanding officer. 

ART. 26.-KO oflicer or soldier shall send a challenge to another officer or 
soldier to fight a duel, or accept a challenge so sent. Any officer who so offends 
shall be disinissed froill the service. Any soldier a7ho so offends shall suffer 
such punishment a s  a court-martial may direct. 

ART. 27.-Any officer or non-commissioned officer, commanding a guard, who, 
knoningly and willingly, suffers any person to go forth to fight a duel, shall be 
punished as  a challenger; and all seconds or promoters of duels, and carrier? 
of challenges to fight duels, shall be deemed principals, aucl punished ac
cordingly. It shall be the duty of any officer con~nianding an arlny, regiment, 
tronp, battery, colllpany, post, or detachment, who knows or has reason to 
believe that a challenge has been given or accepted by any officer or enlisted 
man under his commdnil, immediately to arrest the offender and bring hinl 
to trisl 

Arc~.28.-Any officer or soldier who upbraids another officer or soldier for 
refusing a challenge shall himself be punished a s  a challenger; and all officers 
and soldiers are  hereby dischsrged from any disgrace or ol~inion or dis
advantaee which riiight arise from their having refused to accept challenges, 
as they will only hare  acted in obedience to the law, and have done their duty 
as  good soldiers who subject themselves to discipline. 

ART. 29.-Any officer who thinks himself wronged by the commanding officer 
of his regiment, and, upon due application to such commancler, is  refused 
redress, may complai11 to the general commanding in the State or Territory 
where such regiment is stationed. The general shall exanline into saict 
coinplaint arid take proper measures for redressing the wrong complailled of ;  
and he shall, as  soon as  possible, transmit to the Department of War a true 
statement ot such complaint, with the proceedings had thereon. 

ART. 30.-Any soldier who thinlrs himself wronged by any officer nlay com
plain to the cominanding officer of his regiment, who shall sumrrloll a regi
mental court-martial lor the doing of justice to the complainant. Either party 
may appeal froni such regimental court-martial to a general court-martial ; but 
if, upon such second hearing, the appeal appears to be groundless and vexatious. 
the party appealing shall be punished a t  the discretion of said general court- 
martial. 

AXT. 31.-Aiiy officer or soldier a110 lies out of his quarters, garrison, or 
ramp, without leave from his superior officer, shall be punished as  a court
niartial may direct. 

ART. 32.-Any soldier who absents himself from his troop, battery, con]- 
pany, or detachment. without leave from his coinmending officer, shall be 
punished a s  a court-martial nlay direct. 
ART. 33.-Any officer or soldier who fails, except when prevented by 

sickness or other necessity, to repair, a t  the fixed time, to the place 
1527 of parade, exercise, or other rendezvous appointed by his conimanding 

officer, or goes from the same, without 1e:lve trolu his colllmailding 
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officer, before he is dismissed or relieved, shall be punished a s  a court-martial 
may direct. I 

ART. 34.-Any soldier who is found one mile from camp, without leave in 
writing from his commanding officer, shall be pnnished a s  a court-martial may 
direct. 

ART. 35.-Any soldier who fails to retlre to his quarters or tent a t  the beat- 
ing of retreat, shall be punished according to the nature of his offense. 

ART. 36 -ATo soldier belonging to a n y  regiment, troop, battery, or company 
shall hire another tc? do his cluty for him, or be excused from duty, escept in 
cases of sickness. disability, or leave of absence. Every such soldier found 
guilty of hiring his duty, and the person so hired to do another's duty, shall 
be punished as a court-martial may direct. 

ART. 37.-Every non-commissioned oflicer who connives a t  such hiring of duty 
shall be reduced. Every officer who ltnows and allows such practices shall be 
punished as a court-martial may direct. 

ART. 38.-Any officer who is found drunk on his guard, party, or other cluty, 
shall be clisnlissed from the service. Any soldier who so offends shall suffer 
such punishment as  a court-martial may direct. No court-martial shall sen
tence any soldier to be branded, marlred or tattooed. 

ART. 39.-Any sentinel who is found sleeping upon his post, or who leaves it  
before he is regularly reliered, shall suffer death, or such other punishment as  
a conrl-inartial may direct. 

AIW. 40.-Any officer or soldicr who quits his guard, platoon, or division, 
without leave from his superior officer, except in a case of urgent necessity, 
shall be punished as  a court-martial may dlrect. 

ART. 41.-Any officer who, by ally means whatsoever, occasions false alarms 
in camp, garrison, or quarters, shall suffer death, or such other punishment a s  
a court-n~artial may direct. 

Am. 42.--Any oflicer or soldier who misbehaves himself before the enemy, 
runs away, or shamefully abandons any fort, post, or guard, which he is corn- 
manded to defend, or speaks words inducing others to do the like, or casts 
away his arms or ammunition, or quits his post or colors to plunder or pillage, 
shall suffer death, or such other punishment as  a court-martial may direct. 

ART. 43.-If any conlmander of any garrison, fortress, or post is compelled, 
by the officers and soldiers under his command, to give up to the enemy or to 
abandon it, the officers or soldiers so offending shall suffer death, or such other 
punishmeut as  a court-martial may direct. 

ART. 44.-Any person belonging to the arrnies of the United States who makes 
known lbe watchword to any person not entitled to receive it, according to 
the rules and discipline of war, or presumes to give a parole or watchword 
different from that which he received, shall suffer death, or such other punish- 
ment a s  a court-martial may direct. 

ART. 45.-\Vhosoever relieves the enemy with money, victuals, or ammunition, 
or knowingly har'oors or protects an enemy, shall suffer death, or such punish- 

ment as  a court-martial may direct. 
1528 ART. 46.-Whosoever holds correspondence with, or gives int.elligence 

to, the enemy, either directly or indirectly, shall suffer death, or such 
other punishment a s  a court-martial mag direct. 

ART. 47.-Any officer or soldier who, having received pay, or having been duly 
enlisted in the service of the United States, deserts the same, shall, in time 
of war, suffer death, or such other punishment as  a court-martial rnag direct; 
and in time of peace, any punishment, excepting death, which a court-martial 
mag dilect. 

ART. 48.-1:very soldier who deserts the service of the United States shall 
be liable to serve for such period as  shall, with the time he may have served 
previous to his desertion, amount to the full term of his enlistment; and such 
soldier shall he tried by a court-martial and punished, although the term of 
his enlistment may have elapsed previols to his being apprehended and trietl. 

ART. 49.-Any officer who, having tendered his resignation, quits his post or 
proper duties, without leave, and with intent to remain permanently absent 
therefrom, prior 20 due notice of the acceptance of the same, shall be deemed 
and punished a s  a deserter. 

ART. 50.-No non-commissioned officer or soldier shall enlist hi~nself in any 
other regiment, troop, or company, without a regular discharge from the regi- 
ment, troop, or company in which he last served, on penalty of being repute11 
a deserter, and suffering accordingly. And in case any officer shall knowingly 
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ART. 60.-Any person in the m i l i t a r ~  servic 
or causes to be made any claim against the U 
lznowing such claim to he false or ffauclulent 

Who presents or causes to be presented to 
service thereof, for approval or payment, an 
or any officer thereof, knowing such claim to 

Who enters into any agreement or cons pi^ 
by obtaining or aiding others to obtain the I 

or fraudulent claim ; or 
1530 Who, for the purpose of obtaining, 1 

prowl, allo\\al\ce, or payment of any 
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and soldiers ~iifiy be guilty of, to the Prf 
discipline, thol~gh not mentionecl in tlle f (  
talcen cogniz~uce of by a general, or a regime 
martial, arcordi~lg to tht, n:~tnre and tlegl 
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mustered and in pay of the IJnited States, 
be governed by the articles of war, and s l  
martial. 

990 MILITARY LAW AND PRECEDENTS. 

receive and entertain such non-commissioned officer or soldier, or shall not. 
after his being discovered to be a deserter, immediately confine him and give 
notice thereof to the corps in which he last served, the said officer shall, by 
a court-martial, he cashiered. 

ART. 51.-Any officer (11 soldier who advises or persuades any other officer or 
soldier to desert the service of the United States, shall, In time of war, suffer 
death, or such other punishment a s  a court-martial may direct; and in time of 
peace, any punishment, excepting death, .which a court-martial may direct. 

ART. 52.-It is earnestly recommended to all officers and soldiers diligently 
to attend divine service. Any officer who behaves indecently or irreverently 
a t  any place of divine worship shall be brought before a general court-martial, 
there to he publicly and severely reprimanded hy the president thereof. Any
soldier ~ v h o  so offends shall, for his first offense, forfeit one-sisth of a dollar; 
for each further offense he shall forfeit a like sum, and shall be confined 
tnrenty-four hours. The money so fovfeited shall he deducted from his nest 
pay, and shall be applied, by the captain or senior officer of his troop, battery, 
or company, to the use of the sick solcliers of the same. 

ART. 53.-Any officer who uses any profane oath or execration shall, for each 
offense. forfeit and pay one dollar. Any soldier ~ 1 1 0so offends shall incur 
the penalties provided in the preced~ng article; and all moneys frofeited for 
such oflenses shall be applied as  therein provided. 

ART. .54.-Every officer co~nmancling in quarters, garrison, or on the march, 
shall keep good order, and to the utmost of his power, redress all abnses or 
disorders which may be committed by any officer or soldier under his command ; 
and if upon complaint made to him of officers or soldiers beating or otherwise 
ill-treating any person, disturbing fairs or markets, or committing any kind 

of riot, to the disquieting of the citizens of the United States, he refuses 
1529 or omits to see justice done to the offender, and reparation made to the 

party injured, so fa r  as  part of the offender's pay shall go toward such 
reparation, he shall be dismissed from the service, or otherwise punished, as  a 
court-martial may direct. 

ART. 55.-All officers and soldiers are to hehave themselves orderly in quarters 
and on the march; and whoever commits any waste or spoil, either in walks 
o r  trees, parks, warrens, fish-ponds, houses, gardens, grain-fields, inclosures, 
or meadows, or maliciously destroys any property whatsoever belonging to 
inhabitants of the United States, (unless hy order of a general officer com
manding a separate army in the field,) shall, besides such penalties as  he may 
be l i a b l ~  to by law, be punished as a court-martial may direct. 

ART. 56.-Any officer or solclier who does violence to any person bringing pro- 
visions or other necessaries to the camp, garrison, or quarters of the forces of 
the United States in foreign parts, shall suffer death, or such ather punishment 
a s  a court-martial may direct. 

ART. 57. Whosoever, belonqing to tlie armies of the United States in foreign 
parts, or a t  any place within the United States or their Territories during rebel- 
lion against the supreme authority of the United States, forces a safeguard, 
shall sqffer clcath. 

ART. 58.-In time of war, insurrection, o r  rehellion, larceny, robbery, burglary, 
arson, mayhem, manslaughter, murder, assault and battery with an intent to 
kill, wounding, by shooting or stabhing, with an intent to commit murder, rape, 
o r  assault and battery with an intent to commit rape, shall be punishable by 
the sentence of a general court-martial, when committed by persons in the 
military service of the rni ted States, ancl the punishment in any such case 
shall not be less than the punishment provided, for the like offense, by the 
laws of the State, Territory, or district in which such offense may have been 
committed. 

ART. 69.-When any officer or solclier is accused of a capital crime. or of any 
offense against the person or property of any citizen of any of the United 
States, which is punihhahle by the laws of the I:tnd, the commanAing officer, 
ancl the oficers of the reginlent, troop, battery, company, or det;lchnnent, to 
which the person so :tccnsed belongs. are req~iirecl, rscrpt in time of war, upon 
application duly ~llatle b~ or in I)rl~illT of the party i~i.jurt.tl, to-use their utmost 
c~ndeavors to dcliler 1ii111 ovt>r to the civil m:tgistl.;lte, :incl to aid the officers of 
justice in apprd~ending and securing him, in order to hring him to trial. If,
upon such application, any officer refuses or wilfully neglects, escept in time 
of war, to deliber over such accused person to the civil magistrates, or to aid 
the oificers of justice in appreliending him, he shall be disniissed from the 
service. 

http:i~i.jurt.tl
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ART. 60.-Any person in the military service of tlie United States who makes 
or causes to be made any claim against the Unitecl States, or any officer thereof, 
ltnowing such claim to be false or fraudulent; o r  

Who presents or causes to be presented to any person in the civil or military 
service thereof, for approval or payment, any claim against the United States 
or any officer thereof, knowing such claim to be false or fraudulent; or 

Who enters into any agreement or conspiracy to defraud the United Statcs 
by obtaining or aiding others to obtain the allowance or pay~l~ent  of illly false 

or fraudulent claim; or 
1530 Who, for the purpose of obtaining, or aiding others to obtain, the ap- 

proval, allo\va~~ce, or payment of any claim against the United States 
or against ally officer thereof. nlalres or uses, or procures or advises the makin: 
or use of, any ~vriting, or other pager, knowing the same to contain any false 
or fraudulent statement; or 

\TTho, for the purpose of obtaining, or aiding others to obtain, the approval, 
allowance, or payment of any clailn against the Unitecl Statcs or any officer 
thereof, malres, or procures or advisrs the n~nBing of, any oath to any fact or 
to any writing or otller paper, 1illowi11g such oath to be false; o r  

Who, for the purpose of obtaining, or aiding others to  obtain, the approval, 
nllownnce, or paylnent of any clai~n against the United States or any officer 
thereof, forges or counterfeits, or procures or advises the forging or counter
feiting of, any signature upon ilny w r i t i ~ ~ x  or other paper, or uses, or procures 
o r  advises the use of, any sucll signature, knowing the same to be forged or 
counterfeited ; or 

Who, having charge, possession, custody or control of any money or other 
property of the Unitecl States, furnished or intended for the military service 
thereof, knowingly delivers, or cailses to he delivered, to any person having 
authority to receive the same, any amount thereof less than that for which he 
receives a certificate or receipt ; or 

Who, being authorized to lnalce or deliver any paper certifying the receipt 
of any profierty of the United States, furnishcd or intended for tlie nlilitary 
service thereof, makes, or delivers to any person, such writing, without having 
full kno\vleclge ol the truth of the statenlellts therein contained, and with intent 
to defraud the United States; or 

Who steals, embezzles, knowingly and ~villfully misappropriates, applies to 
his own use or benefit, or wrongfully or knon~ingly sells or clisposes of any 
ordnance, arms, qnipments, ammunition, clothing, subsistence stores, money, 
or other property of the United States, furnished or intended for the military 
service thereof; or 

Who kllowingly p n r c h a ~ e ~ ,  or recoi~esIn pledge for any obligation or in
debtedness, from any soldier, oficer, or other person who is a part of or em
ployed in said forces or serl-ict), any ordnance, arms, quipments, am~nuriition, 
clothing, subsistence stores, .or other property of the United States. such sol- 
dier, officer, or other person not having lnwful right to sell or pledge the same, 

S11a11, on conl~iction thereof, be pnnishetl hy fine or imprisonn~ent, or by
such &Her pr~nishlnent:IS a court-martial may adjudge. And if any person, 
being guilts of a q '  of the offenses aforesaid, while in the lnilitary service of 
the United States, receives his clisehargc, or is  dismimed from t,he Service, he  
shall continue to be liable to he, arrested and held for trial and sentence by t~ 
court-martial, in the same miunner and to the same extent as  if he hail not 
receirecl such dischnrge nor been disrnibsed. 

ART.61. Any officer who is convicted of conduct unbeco~ning an officer and 
a gentleman shall be dismissed from the service. 

ART. 62. A11 crimes not capital, and all clisorders and neglects, which officers 
and soldiers m,ly be guilty of, to the prejudice of good order and lllilitary 
discipline, thong11 not mentioned in the foregoing articles of \\-ar, a re  to be 
talcen cognizance of by a general, or a regimental qarrison, o r  field-officers' conrt- 
martial, nccordi~lg to tht. n:~ture and degree of the offense. and pullished a t  

the discletion of such court. 
I531 AaT. 63-All rett~iners to tllr camp, and all persons serving with the 

nrllxies of the TTllitecl States in the field, thouqh not enlisted soldiers, are  
to be subject to orders, according to tlie rules 2nd discipline of war. 

ART. 64.-The officers and sold~ers of any troops, whether militia or others. 
lr~ustered and in pay of the TJnited States, shall, a1 all tlmes and in all places, 
be governed by the articles of war, and shall be subject to be tried by courts-
martial. 
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ART. 65.--Officers charged with crime shall be arrested and confined in their 
barracks, quarters, or tents, and deprived of their swords by the commanding 
officer. And any officer who leaves his confinement before he is set a t  liberty 
by his mmmnncling oflicer shall be dismissed from the service. 

ART,66.-Soldiers caharged with crimes shall be confined until tried by court- 
~llartlal, or released by proper authority. 

ART. 67.-NO provost-marshal, or officer commanding a guard, shall refuse to 
receive or keep any prisoner committed to hls charge by an officer belonging 
to the forces of the United States; provided the officer committing shall, a t  the 
sanie time, deliver an account in writing, signed by himself, of the crime charged 
against the prisoner. 

ART. 68.-Every officer to whose charge a prisoner is committed shall, within 
twenty-four hours after such commitment, or a? soon as he is relieved from his 
guard, report in writing, to the comniandiag officer, the name of such prisoner. 
the crinle rhareed against him, and the name of the o f~cer  committing him ; and 
if he fails to m:ll<e SUCR report, he shall be punished as  a court-martial Inay 
dimt .  

ART. 69.-Any oflicer who presumes, without proper authority, to release any 
prisoner committed to his-charge, o r  suffers any prisoner so committed to escape, 
shall be punished as  a court-martial may direct. 

ART, 70.-xo officer or soldier put in arrest shall be continued in confinement 
~ ~ o i ' ethen eight days, or until such time as  a court-martial can be assembled. 

ART. 71.--When an officer is put in arrest for the purpose of trial, except a t  
k.r1mote military povts or stations, the oficer by whose order he is arrested shall 
see that a copy of the charges on which he is to be tried is served upon him 
within eight days after his arrest, and that  he is brought to trial within ten 
clays thewafter, n n l e s  the necessities of the service prevent such trial;  and then 
1 1 ~shall b e  brought to trial within thirty days after the expiration of said ten 
d m .  If a copy of the charges be not served, or the arrested officer be not 
b)~ought to tria!, as herein required, the arrest \hall cease. But officers releaqed 
from arrest, under the provisions of this articIe, may be tried, whenever the! 
exigencies of the serlice shall permit, within twelve ir~onths after such release 
from arrest. 

ART.72.-Any general officer commanding an army, a Territorial Division or 
a r'epartment, or Colonel commanding a separate Department, may appoint gen- 
eral courts-martial whenever necessary. But when any such commander is the 
accuser O r  prosecutor of any oflcer under his comnland the court shall be 
appoillted by the President; and its proceedings and sentence shall be sent 
dlrwtly to the Serretary of \Var, by whom they shall be lald before the Presi- 

dent, for his approval or orders in the case. 
1532 ART. 73.-In time of war the commander of a division, or of a sepa

rate brigade of troops. shall be competent to appoint a general conrt
nlartial. B u t  when such commander is the accuser or prosecutor of any per
son under his command, the court shall be appointed by the next higher com- 
mander. 

ART 74.-Officers n-ho may appoint a court-nlartial shall be conlpc~tent to  
appoint a judge-advocate for the same. 

ART. 75.-General courts-martial may consist of any number of officers 
from five to thirteen, inclusive; but they shall not consist of less than thirteen 
when that number can be conrened without manifest injury to the service. 

ART. 76.-When the requisite n~uuber of officers to form a general court-
martial is not present in any post or detachment, the commanding officer shall, 
in cases which require the co~gnizance of such a court, report to the com
lnancling officer of the department, who shall, thereupon, order a court to be 
assenlbled a t  the nearest post or department a t  which there may be such a 
requisite number of officers, and shall order the party accused, with neressary 
witnesses, to be transported to the place where the said court shall be as
sembled. 

ART. 77.-Officers of the Regular Army shall not be competent to sit on 
courts-nlartial to try the officers or soldiers of other forces, except a s  pro
vided in Article 78. 

ART. 78.-Officers of the Marine Corps, detached for service n l th  the Army 
by order of the President, may be associated with officers of the Regular 
Army on courts-martial for the trial of offenders belonging to the Regular 
Army, or to forces of the Marine Corps so detached; and in such cases the 
orders of the senior officer of either corps, who niay be present and dnly au- 
thorized, shall be obe) ed, 
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ABT. 79.-Officers shall be tried only by general courts-martial; and no 
officer shall, when i t  can be avoided, be tried by officers inferior to him in rank. 

ART. 80.-In time of war a field-officer may be detailed in every regiment, 
to try soldiers thereof for offenses not capital; and no soldier serving with 
his regin~el~t,  shall be tried by a regimental or garrison court-martial when 
a field-officer of his regiment may be so detailed. 

ART. 81.-Every officer commanding a regiment or corps shall, subject to 
the provisions of article eighty, be competent to appoint, for his own regi
ment or corps, courts-martial, consisting of three officers, to try offenses not 
capital.

ART. 82.-Every officer comnlanding a garrison, fort, or other place, where 
the troops consist of different corps, shall, subject to the provieions of article 
eighty, be con~petent to appoint, for such garrison or other place, courts-
martial, consisting of three officers, to try offenses not capital.

ART. 83.-Regimental and garrison courts-martial, and field-officers detailed 
to  try offenders, shall not have power to try capital cases or commissioned 
officers, or to inflict a fine exceeding one month's pay, or to imprison or put 
to  hard labor any non-commissioned officer or soldier for a longer time than 
one month. 

ART. 84.-The judge-advocate shall administer to  each member of the court, 
before they proceed upon any trial, the following oath, which shall als; be 

taken by all  members of regimental and garrison courts-martial: " You, 
1533 .4 B, do swear that you will well and truly try and determine, accord- 

ing to evidence, the matter now before you, between the United States 
of America and the prisoner to be tried, and that  you will duly administer 
justice, without partiality, favor, or affection, according to the provisions, of 
the rules and articles for the government of the armies of the United States, 
and if any doubt should arise, not explairied by said articles, then according 
to your conscience, the best of your understanding, and the custom of war in 
like.cast-s; and you do further swear that you will not divulge the sentence of 
the court until it shall be published by the proper authority; neither will you 
disclose or discover the vote or opinion of any particular member of the
court-martial, unless required to give evidence thereof, a s  a witness, b a 
mnrt. .- [Amended, lJ92. - - - of iustice, in a due course of law. So help you God." 
See page"lOOO, post.]

ART. 85.-When the oath has been administered to the members of a court-
martial, the president of the court shall administer to the judge advocate or 
Derson officiating as  such, a n  oath in the following form : 

" You, A B, do swear that you will not disclose or discover the vote or opinion 
of any particular member of the court-martial, unless required to give evidence 
thereof, a s  a witness, by a court of justice, in  due course of law; nor divulge 
the sentence of the court to any but the p;yper authority, until it shall be 
duly disclosed by the same. So help you God. 

A ~ T .86.-A court-martial may punish, a t  discretion, any person who uses 
anv menacing words, signs, or gestures, in its presence, or who disturbs its 
proceedings by any riot or disorder. 

ART. 87.-All members of a court-martial a re  to behave with decency and 
calmness. 

ART. 88.-Members of a court-martial may be challenged by a prisoner, but 
only for cause stated to the court. The court shall determine the relevancy 
and validity thereof, and shall not receive a challenge to more than one mem- 
ber a t  a time. 

AXT. 89,-When a prisoner, arraigned. before a general court-martial, from 
obstinacy and deliberate design, stands mute, or answers foreign to the pur- 
pose, the court may proceed to trial and judgment, as  if the prisoner had 
pleaded not guilty. 

ART. 90.-The judge advocate, or some person deputed by him, or by the 
general or officer commanding the army, detachment, or garrison, shall prose- 
cute in the name of the United States, but when the prisoner has made his 
plea, he shall so fa r  consider himself counsel for the prisoner a s  to object to  
any leading question to any of the witnesses, and to any question to the pris- 
oner, the answer to Which might tend to criminate himself. 
A~T.91.-The depositions of witnesses, residing bexond the limits of the 

State, Territory, or district in which any military court may be ordered to sit, 
if taken on reasonable notice to the opposite party and duly authenticated, may 
be read in evidence before such court in cases not capital. 
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Awr. 108.-No sentence of a court-martial, elther in time of peace or in tlme 
of war, respecting a general omcer, shall be carried into execution, aaUl It  aha11 
have been confirmed by the President. 

ART. 109.A11 senten- of a court-martial may be confirmed and carried into 
execution by the officer ordering the court, o r  by the officer commanding for the 
time beilig, where confirmation by the President, or by the commanding gen- 
eral in the fleld, or commander of the department, is not required by these 
articles. 

AXP. 110.-No sentence of a field-officer, detailed to  try soldiers of his regi- 
ment, shall be carried into execution, until the whole proceedings shall have 
been approved by the brigade commander, or, in case there be no brigade com- 
mander, by the  commanding officer of the post. [Amended, 1892. See page 
3000,post.] 

ART. 111.-Any officer who has authority to carry into execution the sentence 
of aeath, or of dlsnlissal of a n  oficer, may suspend the same until the pleasure 
of the President shall be known; and, in such case, he shall immediately trans- 
mit to the President a copy of the order of suspension, tagether with a copy of 
the proceedings of the court. 

ART. 112.--Every officer who is authorized to order a general court-martial 
shall have power to pardon or mitigate any puiiishment adjudged by it, except 
the punishment of death or of dismissal of a n  officer. Every officer command- 
ing a regiment or garrison in which a regimental or garrison court-martial 
mar  be held, shall have power to pardon or mitigate any punishment which 
such court may adjudge. 

AET. 113.-Every judge advocate, o r  person acting as  such, a t  any general 
cour t -mar~i l ,  shall, with a s  much expedition a s  the opportunity of time and 
distance of place lnay sdniit, forward the original proceedings and sentence of 
such court to the Judge-Advocate General of the Army, in  whose office they 
shall be carefully preserved. 

ABT. 114.-Every party tried by a general court-martial shall, upon demand 
thereof. made by himself or by any person in his behalf, be entitled to  a copy 
of the and sentence of such court  

ART. 115.-A court of inquiry, to examine into the nature of any transaction 
of, or ~cctlsation or imputation agairst, any officer or soldier, may be ordered 
by the President or by any commanding officer; but, a s  courts of inquiry may 
be p e ~ e r t e d  to dishonorable purposes, and may be employed in the hands of 
weak and envious commandants, a s  engines for the destruction of military'
merit, they shall never be ordered by any commanding officer, except upon % 
demand by the officer or soldier whose conduct is to be inquired of. 

ART. 116.-A court of inquiry shall consist of one or more oficers, 
1536 not exceeding three, and a recorder, to reduce the proceedings and 

evidence to writing. 
ART. 117.-The recorder of a court of inquiry shall administer to the mem- 

bers the following oath: 
"You shall well and truly examine and inquire, according to the evidence, 

into the matter now before you, w i t y u t  partiality, favor, affection, prejudice, 
o r  hope of reward: so help you God. 

After which the resident of the court shall administer to  the recorder the  
following oath : 

"You, A B, do swear that  you will, according to your best abilities, accu- 
rately and impartially record the proceedings of the court and the evidence 
to  be given in the case in hearing: so help you God." 
,ART. 118.-A court of inquiry, and the recorder thereof, shall have the same 

power to summon and examine witnesses a s  is given to courts-martial and the 
judge-advocates thereof. Such witnesses shall take the same oath which is 
taken by witnesses before courts-martial, and the party accused shall be per- 
mitted to examine and cross-examine them, so a s  fully to investigate the cir- 
cumstances in question. 

ABT. 119.-A court of inquiry shall not give an opinion on the merits of the 
case inquired of unless specially ordered to do so. 

ART. 120.-The proceedings of a court of inquiry must be authenticated by 
the signatures of the recorder and the president thereof, and delivered to the 
commanding officer. 

ART. 121.-The proceedings of a court of inquiry may be admitted a s  evidence 
bv a court-martial. in cases not capital, nor extending to the dismissal of an- "  -
oficer: Provtded, ~ h a t  the circums&nces a re  such that oral testimony cannot 
be obtained, 
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1538 ADDITIONAL STATUTORY PROVI 
(1895,) IN T H E  NATURE 

A t t a . c h m t  of Witnesses.-SEC. 1202, R. 
martial shall have power to issue the like p 
and testify which courts of criminal jurisl 
or District where such military courts s h  
issue. 

Appointment of Reporter.--SEc. 1203,. R. 
court shall have power to appoint a report1 
of, and testimony taken before, such court, 
first instance, in short-hand. The report 
duty, be sworn or affirnied, faithfully to pe 

Restoration of dismissed oficer.-SEC. I 
who has been or may be dismissed fron 
general court-martial, formally approved 
shall ever be restored to the military serv 
firmed by the Senate. 

Droppidg of oficer from rolls for desert 
is authorized to drop from the rolls of the 
is  absent from duty three months without I 
be eligible for re-appointment. And no ofl 
shall, in time of peace, be dismissed fro] 
suance of the sentence of a court-martia 
thereof. 

Trial of oficer disn~issed by order.-SE 
missed by ,order of the President, makes, 
setting forth, under oath, that he has heen 
shall, a s  soon as  the necessities of the s 
martial, to t ry such officer on the chargc 
missed. And if a court-martial is not so ( 
presentation of such application for tria 
does not award dismissal or death a s  the 
of dismissal by the President shall be vo 

Authority of Supt., Mil.  Academy a s  
The Superintendent of the Military Ac2 
general courts-martial for the trial of cal 
such .courts, except the sentences of fiusp 
same limitations and conditions now exist 

1539 The three Sectiom next followi?z 
Military Priaon at  Fort Leazlenwor 

shall suffer a convict to escape, or shall 
shall aid him to escape, or in an atteml 
the service, and suffer such other punish] 
SEC. 1360, R. S. Any soldier or other 

shall snffer a convict to escape, or shall 
shall aid him to escape, or in an attempt 
court-martial, be confined therein not kSh 

SEC. 1361, R. S. All persons under conf 
going sentence of court-martial, shall he 1 
martial under the Rules and Articles of 7 
said confinement. 

996 MILITARY LAW AND PRECEDENTS. 

A ~ T .  122.-If, upon marches, guards, or in quarters, different corps of the 
Army happen to join or do duty together, the officer highest in rank of the 
line of the Army, Marine Corps, or militia, by commission, there on duty or in 
quarters, shall command the whole, and give orders for what is needful to the 
service, unless otherwise specially directed by the President, according to the 
nature of the case. 

ART. 123.-In all matters relating to the rank, duties, and rights of officers, 
the same rules and regulations shall apply tc  officers of the Regular Army and 
to volunteers commissioned in, o r  mustered into said service, under the laws 
of the United States, for a limited period. 

A ~ T .124.-Officers of the militia of the sel-era1 States, when called into the 
service of the United States, shall on rill detachments, courts-martial, and 
other duty wherein they may be employed in conjunction with the regular o r  
volunteer forces of the United Stntes, take rank next after all oficcrs of the 
like grade in said regular or volunteer forces, notwithstanding the commis- 
sions of such militia officers may be older than the commissions of said'officers 
of the regular or volunteer forces of the United States. 
h ~ .  case of the death of any officer, the major of his regiment, o r  125.-In 

the officer doing the major's duty, or the second officer in  command a t  any 
post or garrison, as  the case may be, shall immediately secure all his effects 
then in camp or quarters, and shall make, and transmit to the ofice of the 
Department of War, an inventory thereof. 

ART. 126.-In case of the death of apy soldier, the commanding officer of 
his troop, battery, or company shall immediately secure all his effects 

1537 then in camp or quarters, and shall, in the presence of two other officers, 
make a n  inventory thereof, which he shall transmit to the office of the 

Department of War. 
ART. 127.-Officers charged with the care of the effects of deceased officers or 

soldiers shall account for and deliver the same, or the proceeds thereof, to  
the legal representatives of such deceased officers or soldiers. And no officer 
so charged shall be permitted to quit the regiment or post until he has deposited 
in the hands of the commanding officer all the effects of such deceased officers 
or soldiers not so accounted for and delivered. 

ABT. 128.-The foregoing articles shall be read and published, once in every 
six months, to every garrison, regiment, troop, or company in the service of 
the United States, and shall be duly observed and obeyed by all  officers and 
soldiers in said service. 

SEC. 1343.~1111 persons who, in time of war, o r  of rebellion against the 
supreme authority of the United States, shall be fwind lurking or acting a s  
spies, in or about any of the fortifications, posts, quarters, or encampments of 
any of the armies of the United States, or elsewhere, shall be triable by a 
general court-n~srtial or by a military commission, and shall, on conviction 
thereof, suffer death. 
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I538 ADDITIONAL STATUTORY PROVISIONS OF T H E  EXISTING LAW, 
(1895,) IN THE NATURE OF ARTICLES OF WAR. 

A t t a c h m t  of Witnesses.-SEC. 1202, R. S. Every judge advocate of a court-
martial shall have power to issue the like process to compel witnesses to appear 
and testify which courts of criminal jurisdiction within the State, Territory, 
or District where such military courts shall be ordered to sit, may lawfully 
issue. 

Appointment of Reporter.--SEC. 1203,.R. S. The judge advocate of a military 
court shall have power to appoint a reporter, who shall record the proceedings 
of, and testimony taken before, such court, and may set down the same, in the 
flrst instance, in short-hand. The reporter shall, before entering upon his 
duty, be sworn or affirmed, faithfully to perform the same. 

Restoration, of dismissed oficer.--SEC. 1228, R. S. No officer of the Army 
who has been or may be dismissed from the service by the sentence of :i 
general court-martial, formally approved by the proper reviewing authority, 
shall ever be restored to the military service, except by a re-appointment con
firmed by the Senate. 

Droppidg of olgicer from rolls for desertion.-SEC. 1229, R. S. The President 
is authorized to drop from the rolls of the Army for desertion, any officer who 
is  absent from duty three months without leave ; and no officer so dropped shall 
be eligible for re-appointment. And no officer in  the military or naval service 
shall, in Wme of peace, be dismissed from service, except upon and in pur- 
suance of the sentence of a court-martial to that  effect, or in commutation 
thereof. 

Trial of oficer disndssed by order.-SEC. 1230, R. S. When any officer, dis- 
missed by order of the President, makes, in writing, an application for trial, 
setting forth, under oath, that he has been wrongfully dismissed, the President 
shall, a s  soon as  the necessities of the service may permit, convene a court-
martial, to t ry such officer on the charges on which he shall have been dis
missed. And if a court-martial is  not so convened within six months from the 
presentation of such application for trial, or if such court, being convened, 
does not award dismissal or death as  the punishment of such officer, the order 
of dismissal by the President shall be void. 

Author$ty of Sq~pt., Mia. Academy a s  to courts-martial.-SEC. 1326, R. S. 
The Suuerintendent of the Military Academy shall have power to convene 
general courts-martial for the trial of cadets, and to execute the sentences of 
such.courts, except the sentences of suspension and dismission, subject to the 
same limitations and conditions now existing a s  to other general courts-martial. 

1539 The three Section8 next followi?tg relate to Offences c o m i t t e d  a t  the 
Militaru Prison a t  Port Leavenworth.-SEC. 1359, R. S. Any officer who 

shall suffer a convict to escape, or shall in any way consent to his escape, or 
shall aid him to escape, or in an attempt to escape, shall be dismissed from 
the service, and suffer such other punishment as  a court-martial may inflict. 

SEC. 1360, R. S. Any soldier or other person employed in the prison, who 
shall suffer a convict to escape, or shall in  any way consent to his escape, or 
shall aid him to escape, or in an attempt to escape, shall, upon conviction by a 
court-martial, be confined therein not less than one year. 

SEC. 1361, R. S. All persons under confinement in said military prison under- 
going sentence of court-martial, shall he liable to trial and  punishment by court- 
martial under the Rules and Articles of War for offences committed during the 
said confinement. 

99'7 
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1541 THE ACT OF OCTOBER 1590, E 

COURT. 

An Act to promote the administrati1 

Be it  enacted by the Senate and House 
8ta,tes of America in  Congress asaenzbled, T 
enlisted men charged with offenses now cogx 
court-martial shall, within twenty-four hou 
be brought before a summary court, which e 
ond in rank a t  the post or station or of the 
and a t  stations where only officers of the st 
in rank shall constitute such court, who shr 
and to hear and determine the case, and 
accused party adjudge the punishment to b 
mary court record-book or docket kept a t  e 
a t  the headquarters of the command, in a 
all cases heard and determined and the ac 
adjudged by said summary court shall be e: 
proved by the post or other commander: I 
missioned officer is present with a commr 
termine such cases as  require summary a( 
President be, and he hereby is, authorizied 
such minor offenses a s  are now brought befi 
martial: Provided, further, That any enlj 
and brought before such summary court ma 
ing and determination of his case by such 
martial, which request shall be granted a s  
accuser the case shall be heard and detel 
by regimental or garrison court-martial : A 
other commanders shall, on the last day ol 
department headquarters of the number of 
during the month, setting forth the offe 
awarded, which reports shall be filed in thl 
department. 

SEC. 2. That i t  shall be lawful for any 
the laws of the United States or of any St 
offenders, to summarily arrest a deserter 
United States and deliver him into the ct 
the General Government. 

1 Bic in the 
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Amenability of Marins Corps.-SEC. 1621, R. S. The Marine Corps, * 
when detached for service with the Army, by order of the President, * 
shall be subject to the Rules and Articles of War prescribed for the govern
ment of the Army.

Militia courts-mardiaJ.-SEC. 1658, R. S. Courts-martial for the triat of militia 
shall be composed of militia officers only.

Forfeiture of citizenship by desertion.-S~cs. 1996,1998,R. S. Every person 
who hereafter deserts the military (or naval) service of the Unlted States, o r  
who, being duly enrolled, departs the jurisdiction of the district in which he 
is enrolled, or goes beyond t h e  limits of the United States, with intent to avoid 
cLny draft into the military (or naval) service, lawfully ordered, shall be deemed 
to have voluntarily relinquished and forfeited his right of citizenship, a s  well 
a s  his right to become a citizen; and such person shall be forever incapable of 
holding any office of trust or profit under the United States, or of exercising 
any rights of a citizen thereof. 

Dbpositim of records of inferior courts-martial.-Am OF MARCH3, 1877, c. 
102, s. L Hereafter the records of the regimental, garrison, and field officers' 
courts-martial, shall, after having been acted upon, be retained and filed in 
the Judge Advocate's office a t  the Headquarters of the Department Commander 
in  whose department the courts were held, for two years, a t  the end of which 
time they may be destroyed.

oo'ompetency of accused a s  a witness.-ACT OF R~ABCH 16,1878,C. 37. I n  the 
trial of all indictments, informations, complaints, and other proceedings against 
persons charged with the commission of crimes, offences, and misdemeanors, in 
the United States courts, Territorial courts, and courts-martial and courts of 
inquiry, in any State or Territory, including the District of Columbia, the per
son so charged shall, a t  his own request but not otherwise, be a competent 
witness. And his failure to make such request shall not create any presump
tion against him. 

Limitation in, cases of desertion-Amendment of Art. OF1 0 3 . A ~ ~ APBII. 
11,1890,c. 78. B e  it enacted, LC., That the one hundred and third article of 
the Rules and Articles of War be, and the same is hereby, amepded by adding 

thereto the following words : 
1540 "NO person shall be tried or punished by a court-martial for deser

tion in tinie of peace and not in the face of an enemy, committed more 
than two years before the arraignment of such person for such offence, unless 
he shall meanwhile have absented himself from the United States, in which 
case the time of his absence shall be excluded in computing the period of the 
limitation: Provided, That  said limitation shall not begin until the end of 
the term for which said person was mustered into the service." 

Haximum Punishments.--ACT OF SEPT. 27.1890,c. 998. Whenever by any of 
the Articles of War for the government of the Army the punishment on convic
tion of any military offence is  left to the discretion of the court-martial, the 
punishment therefor shall not, in  time of peace, be in excess of a limit which 
the President may prescribe.

[The code of m a x i ~ mpunishments prescribed by the President under thle 
Act is published in G. 0. 16 of 1896, set forth post.] 
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1541 THE ACT O F  OCTOBER 1, 1S90,ESTABLISHING THE SUMMARY 

COURT. 

An Act to promote the administration of justice in  the Army. 

Be it enacted by the Smate and House of Representatives o f  the United 
Rta,tea of America in Congress assmbled, That hereafter in time of peace all 
enlisted men charged with offenses now cognizable by a garrison or regimental
court-martial shall,' within twenty-four hours from the time of thelr ayest ,
be brought before a summary court, which shall consist of the line officer sec
ond in rank a t  the post or station or of the command of the alleged offender. 
and a t  stations where only officers of the staff are  on duty the officers second 
in rank shall constitute such court, who shall have power to administer oaths 
and to hear and determine the case, and when satisfied of the guilt of the 
accused party adjudge the punishment to be inflicted. There shall be a sum
mary court record-book or docket kept a t  each military post, and in the field 
a t  the headquarters of the command, in which shall be entered a record of 
all  cases heard and determined and the action had thereon, and no sentence 
adjudged by said summary court shall be executed until i t  shall have been ap
proved by the post or other commander: Provided, That when but one com
missioned officer is present with a command he shall hear and finally de
termine such cases a s  require summary action: Provided further, That the 
President be, and he hereby is, authorized to prescribe specific penalties for 
such minor offenses a s  are  now brought before garrison and regimental courts-
martial: Provided, further, That any enlisted man charged with a n  offense 
and brought before such summary court may, if he so desires, object to a hear
ing and determination of his case by such court and request a trial by court-
martial, which request shall be granted a s  of right, and when the court is the 
accuser the case shall be heard and determined by the post commander, or 
by regimental or garrison court-martial: And pruwided further, That  post and 
other commanders shall, on the last day of each month, make a report to the 
department headquarters of the number of cases determined by summary court 
during the month, setting forth the offenses conlmitted and the penalties 
awarded, which reports shall be filed in the office of the judgeadvocate of the 
department. 

SEC. 2. That i t  shall be lawful for any civil officer having authority under 
the laws of the United States or of any State, Territory, or District, to arrest 
offenders, to summarily arrest a deserter from the military service of the 
United States and deliver him into the custody of the military authority of 
the General Government. 

1B ~ Gin the rolL 
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1544 EXECUTIVE ORDER, PRESCRIBI 
BY SENTENCE OF COURT-MART 

MEN, UNDER T H E  AUTHORITY O F  TE 

No. 16. ] 
By direction of the Secretary of War, the 

effect twenty d a y s  from the date hereof, a] 
and guidance of all concerned: 

The Executive order dated February 26, 
ment for enlisted men of the Army, under n 
ber 27, 1890, and which was published in ( 
quarters of the Army, is amended so a s  to p 

In  all cases of desertion the sentence mag 
forfeiture of pay and allowances. 

Subject to the modifications authorized i i  
of the term of confinement ( a t  hard labor) 

SECTION 1. I n  case of surrendcr- 
( a )  When the deserter surrenders himsel 

thirty days, one year. 
(b )  When the surrender is made after a 

eighteen months. 
SEC. 2. I n  case of apprehension- 
( a )  When a t  the time of desertion the 

than six months in the service, eighteen mo 
( b )  When he shall have been more than 

one-half years. 
SEC. 3. The foregoing limitations are  su 

lowing conditions : 
( a )  The punishment of a deserter may 

ment a t  hard labor in consideration of eacl 
( b )  The punishment of desertior 

1545 soldiers in the execution of a conspii 
of a n  outbreak of Indians or of a 

troops may be opposing, shall not exceed 
all  pay and allowances, and confinement at 

Except a s  herein otherwise indicated, pu 
prescribed in the following table : 

Offences. 

UNDER 1 7 ~ ~  ARTICLE OF WAR. 

selling horse or arms, or both.. . .. . . . . .. . . . . .. . . . 
Belling accoutrements.. .. . . . . . . . . . . . . . . . . . . . . . . . . 

- 

Dishc 
am 

Four 
of 3 
llllf 

XVI. 

1542 THE ACT OF JULY 27, 1892, AMENDING CERTAIN ARTICLES O F  
WAR, AND CHANGING T H E  PROCEDURE OF COURTS-MARTIAL. 
CC. 

k n  Act to amend the Articles of War, and for other purposes. 

Be i t  enacted by the Benate and House of Representati~es of the United States 
of America in  Congress assembled, That articles seventeen, eighty-four, one 
hundred and four, and one hundred and ten, of section thirteen hundred and 
forty-two of the Revised Statutes of the United States, be, and the same a re  
hereby, amended to read a s  follows : 

" ARTICLE27. Any soldier who sells or through neglect loses or spoils his horse, 
arms, clothing, or accoutrements shall be punished a s  a court-martial may 
adjudge, subject to such limitation as  may be prescribed by the President by 
virtue of the power vested in him." 

"ARTICLE 84. The judge-advocate shall administer to each member of the 
court, before they proceed upon any trial, the following oath, which shall also 
be taken by all members of regimental and garrison courts-martial : ' You, A B, 
do swear that you will well and truly try and determine, according to evidence, 
the matter now before you, between the United States of America and the 
prisoner to be tried, and that you will duly administer justice, without par- 
tiality, favor, or aRection, according to the provisions of the rules and articles 
for the government of the armies of the United States, and if any doubt should 
arise, not explained by said articles, then according to your conscience, the best 
of your understanding, and the custonl of war in like cases; and you do further 
swear that you will not divulge the sentence of the court until i t  shall be pub
lished by the proper authority, except to the judge-advocate; neither will you 
disclose or discover the vote or opinion of any particular member of the court- 
martial, unless required to give evidence thereof, as  a witness, by a court of 
justice, in a due course of law. So help you God.' " 

" ARTICLE104. NO sentence of a court-martial shall be carried into execution 
until the same shall have been approved by the officer ordering the court, or 
by the officer commanding for the time being." 

"ARTICLE110. NO sentence adjudged by a field officer, detailed to try soldiers 
of his regiment, shall be carried into execution until the same shall have been 
approved by the brigade commander, or, in case there be no brigade commander, 
by the commanding officer of the post or camp." 

SEC. 2. That whenever a court-martial shall sit in closed session the judge- 
advocate shall withdraw, and when his legal advice or his assistance in refer- 

ring to recorded evidence is required, it  shall be obtained in open court. 
1543 SEC.3. That fraudulent enlistment, and the receipt of any pay or allow- 

ance thereunder, is hereby declared a military offense and made punish- 
able by court-martial, under the Sixty-second Article of War. 

SEC.4. That judge-itdvocates of departments and of courts-martial, and the 
trial officers of summar'y courts, a re  hereby authorized to administer oaths for 
the purpose of the administration of military justice, and for other purposes of 
military administration. 

SEC.5. That the commanding officers authorized to approve the sentences of 
summary courts shall hnve the power to remit or mitigate the same. 

SEC.6. That this act shall take effect sixty days after its passage. 

loo0 
 



XVI. 

2, AMENDING CERTAIN ARTICLES O F  
IE PROCEDURE O F  COURTS-MARTIAL. 

3s of War, and for other purposes. 

use of Representatives of the United Staterr 
That  articles seventeen, eighty-four, one 
and ten, of section thirteen hundred and 

€ the United States, be, and the same are 

or through negldt  loses or spoils his horse, 
la11 be punished as  a court-martial may 
1s may be prescribed by the President by 

shall administer to each member of the 
trial, the following oath, which shall also 
11 and garrison courts-martial : ' You, A B, 
' try and determine, according to evidence, 
I the United States of America and the 
vill duly administer justice, without par- 
to the provisions of the rules and articles 
he United States, and if any doubt should 
:hen according to your conscience, the best 
11 of war in like cases; and you do further 
entence of the court until i t  shall be pub- 
t to the judge-advocate ; neither will you 
In of any particular member of the court- 
?nce thereof, as  a witness, by a court 6f 
Ip you God.' " 
~rt-martial shall be carried into execution 
wed by the officer ordering the court, or 
? being." 
1 by a field officer, detailed to try soldiers 
esecution until the same shall have been 
lr, in case there be no brigade commander, 
or camp." 
tial shall sit in closed session the judge- 
is legal advice or his assistance in refer- 
uired, i t  shall be obtained in open court. 
rnent, and the receipt of any pay or allow- 
ired a military offense and made punish- 
second Article of War. 
lartments and of courts-martial, and the 
ereby authorized to administer oaths for 
lilitary justice, and for other purposes of 

s authorized to approve the sentences of 
to remit or mitigate the same. 

t sixty days after its pawage. 
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1544 EXECUTIVE ORDER, PRESCRIBING LIMITS O F  PUNISHMENT 
BY SENTENCE OF COURT-MARTIAL, IN CASES OF ENLISTED 

MEN, UNDER T H E  AUTHORITY O F  T H E  ACT O F  SEPTEMBER 27,1890. 

GENERALORDERS, HEADQUARTERSTHE ARMY,OF 
ADJUTANTGENERAL'SOFFICE, 

No. 16. Washington, March 25, 1895. 

By direction of the Secretary of War, the following Executive order will take 
effect twenty days. from the date hereof, and is  published for the information 
nnd guidance of all concerned : 

EXECUTIVEMANSION, 
March 20, 1895. 

The Executive order dated February 26, 1891, establishing limits of punish- 
ment for enlisted men of the Army, under an act of Congress approved Septem- 
ber 27, 1890, and which was published in General Orders, No. 21, 1891, Head
quarters of the Army, is amended so a s  to prescribe a s  follows : 

In all cases of desertion the sentence may include dishonorable discharge and 
 
forfeiture of pay and allowances. 
 

Subject to the modifications authorized in Section 3 of this article, the limit 
 
of the term of confinement ( a t  hard labor) for desertion shall be a s  follows: 
 

SECTION1. I n  case of surrender- 
 
( a )  When the deserter surrenders himself after a n  absence of not more than 
 

thirty days, one year. 
 
( b )  When the surrender is made after an absence of more than thirty days, 

eighteen months. 
SEC.2. In  case of apprehension- 
( a )  When a t  the time of desertion the deserter shall not have been more 
 

than six months in the service, eighteen months. 
 
( b )  When he shall have been more than six months in the service, two and 

one-half years. 
SEC. 3. The foregoing limitations a re  subject to modification under the fol-


lowing conditions : 
 
(a)The punishment of a deserter may be increased by one year of confine- 
 

ment a t  hard labor in consideration of each previous conviction of desertion. 
 
(71) The punishment of desertion when joined in by two or more 

1545 soldiers in the execution of a conspiracy, or for desertion in the presence 
of a n  outbreak of Indians o r  of any unlawful assemblage which the 
  

troops may be opposing, shall not exceed dishonorable discharge, forfeiture of 
 
all  pay and allowances, and confinement a t  hard labor for five years. 
 

- Except a s  herein otherwise indicated, punishments shall not exceed the limits 
 
prescribed in the following table : 
 

Offences. Limits of punishment. 

UNDER1 7 ~ ~ 3  OF WAR.ARTICLE 

hlling horse or arms, or both.. ....... . ... . .. . . . . Dishonorable discharge forfeiture of all ay and allow
ances, and confinemekt at hard labor 81t h r e e g ~ s .  

Gelling accoutrements.. .. . ... . ... . . . .. . . . .... . ... Four months' confinement at hard labor and for lture 
01 $10 per month for the.s+e per1.e; for non-wm. 
missioned officer, rednct~on m adht~onthereto. 



MlLITllTZY LAW AND I 

DrsMLcrmers-Continued. ................... On extra or spectsl duty.. 
Atdrill ...................................... ......................... At target p&... ................................. ~t tpalsde :. .............. ~t m-. ...... -; .. -. 
~t wp&im of company guard detail.. ..... 
Atstsbleduty ............................... 

Fafei th  
'8duCt I 

UNDEB ARTICLE OF WAR. 

.................... Qgtting guard.. -. .. --. 

UNDEB 51~2 ARTICLE OF WAR. 

Persuading soldiers to  desert ..................... 
UNDER WH ARTICLE OP WAR. 

UNDER 62D ARTICLE OF WAR. 

~ a n s l ~ u g h t e r  .................................... 
b u l t ,  with intent to  kill. ..................... 
Burglary ........................................ 
Forgery. ........................................ 
Perjury 

False swearing.. ................................. 
Robbery ......................................... 
Larceny or embezzlement of property-A of the value of more than $100.. ............. 

Of the value of $100 or less and more than 550. 

Of the value of $50 or less and more than $20. 

Of the value of $20 or less.. --- .............. 
maudlllent enlistment procured by false re re 

sentation a prior enlistment or conm&ePt ,or &sc@rge, of a fact or $ In r e w j  regard to to 

conviction of a c1v11 or rmlltary ~r lme.  
Fraudulent enlistment, other cases of., .......... 

Six m o ~  
of $10 
missia 

Dishom 
anm 

~ishon :  
anees, 

Dishon( 
ances 

Dishon1 
ances 

Dlshon' 
ances 

Dishon 
anws 

Dishon 
ances 

D'l~hw 
ances 

Di~hon 
ances 

Dishon 
ance: 

Dbhon 
anm 

Dishon 
ance: 

Dishon ance: - 
D'lshor 

Dishor 
anwl 

Disobedience of orders involving wilful d e 
of the authority of ~non-commissioned ofEcer 
in  the execution of his omm. 

Using threatemg or lnsultmglanguage or behav- 
ing in  an insubordinate manner to  a non-com- 
missioned omwr while in the execution of his 

Drunkenness and disorderly conduct, eaus@g Forfei 
the offender's arrest and convictiq by clvil labc 
authorities at a place w i t h  ten mles  of his fork I "-- 

Six ml 
0fSl 
llllSS 

One n: 
of ? 
ad& 

onice. ..................... Absence  fro^ fatigue duty.. ............... Absencefiomextra or special duty. 
Absencefrom duty as company or hmp~tal cook. 
Introducing liquor into post or camp in viola- 

tion of standmg orders. 
Drunkenness at post or m quarters.. ............ 

station. ........ Noisy or disorderly coqduct in uarters.. Forfei 
Abuse by nonsompllss~oned o&er of his author- 

ity over nn mfemr. 
Ncm-commissioned officer encouraging gambling. .. N~nammis ioned  05031 making falsa repod.. 

Forfei 
Fmfej 
Forfel 
Forfei 

tion 
Forfei 

tinn 

Sentinel allowing a prisoner under his charge to  
escape through neglect. 

Sentinel wilfully suffering prisoner under his 
charge t o  escape 

1 In specillcations to  charges of larceny or emb3zzlam 
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Offences. Limits of punishment. 

CNDEB17TH ARTICLE OP WhR-4kntln~ed. 

Two monthJ  confinement at hard labor and forfeiture 
of S10 m r  month for the same nerid: for non-com- 

Losing or spoillng horse or arms through neglect.. 

Losing or spoiling accoutrements or clothing
through neglect. of $10; for non-commissioned d e e r .  reduction in 

addition thereto. 
UNDER!a3r~ARTICLEOF WAB. 

Behaving himself with dkrespect to his com- Six months' confinement at hard labor and forfeiture 
manding officer. of $10 per month for the same period for non-com- 

missioned officer, reduction in additidn thereto. 
UNDER2 4 ~ ~ARTICLE OF WAR. 

Refusing to obey or using violedce to o m ~ r  or I Dishonorable discharge with forfeiture of a11 pay and
nonalmissioned offim while ~uel l inr  war - aUowancea and conf&ement at lard  labor for two . - .
rels or disorders. I years. 

Lying out of quarters.. .......................... of $2; corporal, $3; sergeant, $4. 
 

Less than one hour. ......................... Forfeiture of $1. corporal $2. ser eant $3. 1st sergeant 
 
or non-commissioned ofLgh& Gade, $4. 

From one tosix hours* ....................... Forfeiture of $2 corporal $3. ser ant $4' 1st sergeant 
or non-comdssioned oiffi&r of%gh& &adg, 15. 

From six to twelve hours.. .................. Forfeiture of $3; corporal, $4; aer eant, $6; 1st sergeant 
 
or'non-commissioned officer of%igher ade, $7. 

From twelve to ;went y-four hours.. ......... Forfeiture of $5- corporal $6. sergeant $ 1st sergeant 

or non-commissioned h c k r  of high& &ade, $10. 

R o m  twenty-four to fortyeight hours.. ..... Forfeiture of 16 and five days' confinement at hard 
labor. For corporal forfeiture of W sergeant $10. 
1st sergeant or non!commissioned dfficer of highe; 
made. $12, or. for all non-commissioned officers. 
ieduciion.' . 

From two to  ten days.. .................... Forfeiture of $10 and ten davs' confinement at hard 
 
labor; for non-commissio6ed officer, reduction in 
addition thereto. 

From ten to thirty days.. .................. Forfeiture of $20 and one month's confinement at hard 
 
labor; for non-mmmissioned officer, redudion in 
addition thereto. 

From thirty to ninety days. ................ Three months' conftnement at hard-labor and forfeiture 
of $10 per month for same period: for non-commis- 
sioned officer reduction in addition thereto 

For ninety or more than ninety days.. ...... Dishonorable discharge and forfeiture of all'pay and 
allowances and six months' c o ~ e m e n t  at hard 
labor. 

UNDER33D ARTICLEOP WAR. 

Failure to repair ol the timeflzed, &c., to the place

of parade- 
 

For reveille or retreat roll-call and 11 D. m. I Forfeiture ofS1: corwral. $2: sergeant. $3: lstser~e!eant,- . .  - .
inspection. $4. 

For ard detail.. ........................... Forfeiture corporal, )8; sergeant, $10. 
 or Eigue detail. ............................ 
 
For dress parade ............................. 
 
For the weekly inspection.. ................. 
 
For tar et practice.. ......................... Forfeiture corporal, $3; sergeant, $5. 
 or drfi.. ................................... 
 
For guard mounting (by musician). ......... 
 . For stable duty .............................. , 
 

Drunkenness- I 
On guard.. .................. .............. Six months' confinement at hard labor and forfeiture 

of $10 per month for the same period. for non-com- 
missioned ofEcer, reduction in  additidn thereto. 

On duty ascnmpany cook.. ................. Forfeiture of $20. 
1Upon trlal for dessrtion and conviction of absence without leave on1 the court may in  addition to the 

Pimit prescribed for such absence, award astoppage of the amount paid grapprehensiod 
a Including &st and excluding last. 
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Limits of punishment. 

1. -1 
Two months' con8nement at hard laborand forfeiture 

of 110 per month for the same period for non-com- 
missioned officer reduction in additidn thereto 

Four monthsp condnement at bard labor and forf~iturw 
.of $10 per month for the same period for non-com- 
missioned officer, reduction in additidn thereto. 

One month's confinement at hard labor and forfeitm 
of $10; for non-commissioned officer, reduction in 
addition thereto. 

n- 

or 
u- 

Six months' confinement at hard labor and forfeiture 
of $10 per month lor the.same period; for non-com- 
missioned officer, reductlon in addition thereto. 

Dishonorable discharge, with forfeiture of all gay and 
allowances and confinement at hard labor for two 
years. 

... 

... 

. . 

. . 

.. 

Forfeiture of $1; corporal, $2; ser eant, $3; 1st sergeant 
ornon-commissioned officer of%igher grade t4. 

Forfeiture of $2. corporal S. ser .ant )4. lsisergeant 
or non-comm~ssioned oh&r ofEgh& g;adg, $5. 

Forfeiture of $3' corporal 54. eer eant $6. 1st sergeant 
orhon-commbioned <ffi&r of%igh& 'ade, $7. 

Forfeitureol$5. corporal $6. ser eant 8 lstsergeant 
or non-commissioned oiffiair ofgtghdr Gade, $10. 

Forfeiture of $6 and five days' confinement at hard 
labor. For corporal forfeiture of )8. sergeant $10 
1st sergeant or non~commissioned dfficer of h&he; 
grade,. $12, or, for all non-commissioned omcers, 
reduction. 

. . 

. . 

. . 

. 

Forfeiture of $10 and ten days' cominement at hard 
labor; for non-commissioned officer, reduction in 
addition thereto. 

Forfeiture of $20 and one mpnth's corukement at  hard 
labor; for non-commiss~oned officer, reducfion in 
addition thereto. 

Three months' comlnement at hard labor and forfeitme 
of $10 per month for same period; for non-commis- 
sioned officer reduction in addition thereto 

Dishonorable discharge and forfeiture of s11'~ay and 
allowances and six months' confinement at hard 
labor. 

Six month' contlnement at hard labor and forfeiture 
of $10 per month for the same period; for non-com- 
mhioned officer, reduction in addition thereto. 

Forfeiture of $20. 

ncs without leave on1 the court may in addition to the 
e of the amount paid $r aapprehensiod 

. 

. 

Forfeiture 0fSl; corporal, $2; sergeant, a ;  lst 
$4. 

Forbititure of tS; corporal, W; Bergeant, $10. 

Forfeiture of $2; corporal, 8; sergemt, I 

MILITBY LAW AND PRECEDENTS. 

Oklenoes. Limits of punishment. 

DmaLcmaers-Contin~ed. 
On extra or spectsl duty. ....................I 1 
 
At target prseMoe............................ 
 
At pp&. .................................. Fff fe i th  of $12. Far non-commissibned o m r , 
  
At mpectian........;.......................I I reduction and forfeiture of $20.
 
At irrciueetkm oi oom~any guard detail.. ..... 

At stabla duty......:...:.1.. ................I' 

UNDEB 4oTE ARTICLE OF WAR. I 
Q d t t h g  guard.. .......................-.--.-. Six months' confinement at hard labor and forfeiture 

of $10 per month for the same riod; for noneom- 
missioned officer. reduction in as i t ion  thereto. 

UNDER 51ST ARTICLE OF WAR. I 
Persuading soldiers to desert. ................;... Dishonorable discharge forfeiture of all pay and allow- 


I 
 
ances, and one year's)confinement at hard labor. 

UNDERBOTH ARTICLEOF WAR. Dishonorabkdiseharge, forfeiture of all y and allow- 
ances, and four years' confinement at g r d  Iabor. 

UNDER82D ARTICLEOF WAR. 
 

Manslaughter.. .............................. -
Dishonorablc discharge forfeiture of all pay and allow- 

ances, and ten years"con@ement at hard labor. 

Dishonorable &seharge. forle~ture of all pay and allow- Assault, with intent to kill. ......................I 
 ances, and ten years'confinement at hard labor. 

Burglary.. ...................................... 1 
 Dishonorable discharge forfe~ture of all pay and allow- 

Dishonorable &sc%arge forfeltme ofall ay and allow- Forgery. ........................................I 
 ances, add five ears"con@mnent at hard labor. 


ances, and four ears~contlpementat lard labor. 
Perjury.......................................... 
 Dishnnnmhla disekaree. forfelture of all mv and allow- 


~ 

anoes and four ea&'cbnfipement at hafd labor. 
False swearing.. ................................. 
 ~ishonbrabledix&ge farfe~tureof all pay and allow- 

ances, and two eanjconhnement at hard labor. 
Robbery.. ................................... ----
 Dishonorable <isc%arge, forfeiture olall pa and allow- 


anees, and SIX years' confinement at hadlabor. 
Larceny or embezzlement of property--l 

Of the value of more than SlM.. ............. 
Dishonorable discharge forfeiture of all ay and allow- 
ances and four earsJ conepement at & A I ~  labor. 

Of the value of SlOO or less and more than $50. ~ishonArab1e discgarge forfelture of all pay and allow- 
an=, and three confinement at  hard labor. 

Of the value of $50 or less and more than $20. Dishonorable discharge forfeiture of all ay and allow- 
ances and two ears"confinement at lard labor. 

Of the value oft20 or less ....................
I ~ishonbrablebc%arge forfeiture of all pay and aUow- 

ances and one year's'confinement at hard labor. 

Fraudulent enlistment procured by false re re ~ishonbrabledischarge, forfeiture of all pay and allow- 
sentation or concea&ent of a fact rega18 t o  ances, and confinement at hard labor for one year. 
a prior enlistment or discharge, or ln  regard to 
conviction 01s civil or rmlltary crlme. 

Fraudulent enlistment, other cases of. ,.......... Dishonorable discharge forfeiture olall ay and allow- I 
 ances and conlinemekt at hard labor 81six months. 
Disobedience of orders Involving wilful defiance Six mdnths' confinement at hard labor and forfeiture 

of the authocty of a)Pon-commissioned officer of $10 per month for the, sarpe nod; for non-com- 
in tho ~x~cll t lon missioned officer, reductlon In ayedition thereto. of hls office. 

~sK~t&iStk-&~or One month's confinement at hard labor and forfeiture insulting language or behav- 
ing in an insubordinste manner to a noncom- of $10; for non-commissioned officer, reduction in 

missioned officer while in the execution of his addition thereto. 

0502. 


Absence fro& fatigue duty.. ..................... 
Forfeiture of t4;corporal, $5; sergeant, I.

Absencefiomextra or specialduty. ............... 
 Forfeiture of tl; corporal, I;sergeant, I. 

AbsenceIrom duty company or hmp~tal cook. Forfe!ture ofS10. 

Introducing liquor lnto post or camp in viola- F~fe l tu reof 8: For non-commissioned officer, redue- 


t ~ o nand forfelture of $5.tion of standug orders. Forfeiture of 8, For non-commissioned officer, reduc- Drunkenness at post or m quarters.. ............ 
 
tion and forfelture of I. 


D r u n k e m  and disorderly conduct causing Forfeiture of $10 and seven dsys' confinement at  hard 
the offender's arrest and convictioq' by civil labor. For noncommissioned oftlcer, reduction and 

authorities at a place within ten mles of his forfeiture of $12. 

station. 


Noisy or disorderly conduct in quarters.. ........ 
Forfeiture of $4' corporal $7, sergeant $10. 

Abuse by non*omplissioned officer ofhis author- Reduction thrke month$' ionfinemekt at hard labor., 

ity over anm f e m .  and forfeiture of $10per month for the same period. 

Noncommissioned oftlcer encouraging gambling. Reduction and torfeltwe of $5. 
 
Noncommissioned oftlox making falsa report.. .. Reduction, forfeiture of $8, and ten days' confinement 

at hard labor 
Sentinel allowing a pnsoner under his charge to ' Six months' cdnfinement at hard labor and forfeiture 

escape through neglect. of $10 per month for the same period. 
Sentinel wilfully sdering prisoner under his Dishonorable dixharge, forfeiture of all pa and allow-

charm to escape. ances, and one year's conbement at har81abor. 

I Inspecillcatiarrs to charge9 of larceny or embjzslement the value d the property shsll be stfbted. 



MILITARY LAW AND 

to the extenuating circumstances. Offencc 
punishable a s  authorized by the Articles of ' 

AETICLE 1 

Summary courts are subject to the restr 
War. Soldiers against whom charges may 
court shall not be confined in the guardhol 
quarters, before and during trial and whilc 
particular cases restraint may be' necessar 

The following substitutions for  punishme 
a re  authorized a t  the discretion of the cou 

Two days' coxlfinement a t  hard labor for 
tary confinement on bread and water diet 
labor or for one dollar forfeiture; provided 
sentenced to reduction shall not be subjecl 
solitary confinement shall not exceed fonrtf 
until fourteen days have elapsed, and slial 
year. Whenever the limit herein prescribe 
brought within the punishing power of ir 
the S3d Article of War, by substitution of 
this article, the said courts have jurisdictic 

ARTICLE F 

Nvn-commissioned officers above tl 
1551 object thereto, he brought to trial 

mary courts-martial, without the a 
order their trial by general court-martial ; 
commissioned staff or hospital stewards 
honorably discharged whenever reduction i! 

Ry command of Lieutenant-General Sct  
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Offences. I Limits of punishment. 

inel allowing a prisoner under his charge to Two months' confinement at hard labor and forfeiture 
tain liquor. of $10 per month for the same penod.
inel or member of guard drinking liquor Two months' confinement at hard labor and forfeiture 

isoners. of $10 per month for the same period.
t or afiont to a sentinel.. .............. Two months' confinementat hard labor and forfeiture 


of $1.0 per month for the same $en+; for nohcom
missioned officer,reduction in a thhon thereto. 

Resisting or disobeyingsentinel in lawfulexecu- Six months' conhement at hard labor and forfeiture 
tion of his duty. of $10 per month for the same period; for non-com

misioned officer,reductioninadditionthereto. 
Lewd or indecent exposure of person......... .... Threemmths'confinement at hard labor and forfeiture 


of $10per month for the same r i d ;for non-commis
sioned officer,reduction in agition thereto. 

SECTION1. When a soldier shall be convicted of an offence the punishment
for which, a s  authorized by Article I1 of this order or the custom of the serv
ice, does not exceed that which an inferior court-martial may award, the pun
ishment so authorized may be increased by one-half for every previous convic
tion of one or more offences within eighteen months preceding the trial and 
during the current enlistment; provided that the increase of punishment for 
five or more previous convictions shall not exceed that thus authorized when 
there are  four previous convictions, and that  when one or more of such five 
or more ~rev iousconvictions shall have been bv general court-martial. or when 
such co&ictions shall have occurred within &&year preceding the 'trial, the 
limit of punishment shall be dishonorable discharge, forfeiture of all pay and 
allowances, and confinement a t  hard labor for three months. 

When the conviction is  of an offence punishable under Article I1 of this 
order or the custom of the service with a greater punishment than an inferior 
court-martial can award, but not punishable with dishonorable discharge, the 
sentence may, on proof of five or more previous convictions within eightee
months and during the current enlistment, impose dishonorable discharge and 
forfeiture of all pay and allowances in addition to the authorized confinement, 
and when this confinement is less than three months i t  may be increased to 
three months. 

When a non-commissioned officer is convicted of an offence not punishabl
with reduction, he may, if he shall have been convicted of a military offence 
within a year and during the current enlistment, be sentenced to reduction, 
in addition to the punishment already authorized. 

SEC.2. In  every case when a n  offence on trial before a court-martial is of a 
character admitting of the introduction of evidence of previous convictions, 
and the accused is convicted, the court, after determining i t s  findings, will be 
opened for the purpose of ascertaining whether there is such evidence, and, if 

so, of hearing it. These convictions must be proved by the records of 
1550 previous trials, or by duly authenticated orders promulgating the same, 

except in the cases of conviction by summary court, when a duly authen
ticated copy of the record of said court shall be deemed sufficient proof.
Charges forwarded to the authority ordering a general court-martial, o r  sub
mitted to a summary, garrison, or regimental court, must be accompanied b
the proper evidence of such previous convictions a s  may have to be considered 
in determining upon a sentence. 

ARTICLEIV. 

When a soldier shall, on one arraignment, be convicted of two or more 
offences, none of which is  punishable under Article I1 of this order or the cus
tom of the service with dishonorable discharge, but the aggregate term of 
confinement for which may exceed six months, dishonorable discharge with 
forfeiture of pay and allowances may be awarded in addition to the authorized 
confinement. 

ARTICLEV. 

This order prescribes the maximum limit of punishment for the offences named, 
and this limit is intended for those cases in which the severest punishment should' 
be awarded. I n  other cases the punishment should be graded down according 
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- 

be convicted of an offence the punishment 
I1  of this order or the custom of the serv- 
inferior court-martial may award, the pun- 
ased by one-half for every previous convic- 
n eighteen months preceding the trial and 
vided that the increase of punishment for 
hall not exceed that  thus authorized when 
, and that when one or more of such five 
ave been by general court-martial, or when 

Limits of punishment. 

.o 

r 

- . 

. 

d within one year preceding the trial, the 
orable discharge, forfeiture of all pay and 
labor for three months. 
fence punishable under Article I1 of this 
vith a greater punishment than an inferior 
inishable with dishonorable discharge, the 
nore previous convictions within eighteen 
stment, impose dishonorable discharge and 
in addition to the authorized confinement, 
han three months i t  may be increased to 

is convicted of an offence not punishable 
have been convicted of a military offence 
?nt enlistment, be sentenced to reduction, 
y authorized. 
nce on trial before a court-martial is of a 
'tion of evidence of previous convictions, 
irt, after determining i t s  findings, will be 
~g whether there is  such evidence, and, if 
ictions must be proved by the records of 
henticated orders promulgating the same, 
n by summary court, when a duly authen- 

court shall be deemed sufficient proof. 
ordering a general court-martial, o r  sub- 
egimental court, must be accompanied by 
convictions a s  may have to be considered 

Two months' confinement at hard labor and forfeiture 
of $10 per month for the same.period. 

Two months' confinement at hard labor and forfelture 
of $10 per month for the same period. 

Two manths' confinement at hard labor and forfeiture 
of tJ.0 per month for the same nod; for noh-com- 
missioned officer, reduction in a&tion thereto. 

Six months' confinement at hard lab.or and forfeiture 
of,SlO per month lor the same per~od; lor non-com- 
mlssloned officer reductionin addition thereto. 

~hreemonths'con&ement at hard labor and forfeitye 
o!S10 per month for the same riod; for non-comrms- 
sloned officer, reduction in agition thereto. 

aignment, be convicted of two or more 
under Article I1  of this order or the cus- 
e discharge, but the aggregate term of 
six months, dishonorable discharge with 
be awarded in addition to  the authorized 

ICLE v. 
mit of punishment for the offences named, 
s in which the severest punishment should' 
rhment should be graded down according 
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to the extenuating circumstances. Offences not herein provided for remain 
punishable a s  authorized by the Articles of War and the custom of the service. 

ARTICLEVI. 

Summary courts are  subject to the restrictions named in the 83d Article of 
War. Soldiers against whom charges may be preferred for trial by summary 
court shall not be confined in the guardhouse, but shall be placed in arrest in 
quarters, before and during trial and while awaiting sentence, except when in 
particular cases restraint nlay be' necessary. 

ABTICT.EVII. 

The following substitutions for punishments named in Article I1 of this order 
a re  authorized a t  the discretion of the court: 

Two days' confinenlent a t  hard labor for one dollar forfeiture; one day's soli- 
tary confinement on bread and water diet for two days' confinement a t  hard 
labor or for one dollar forfeiture; provided that a non-commissioned officer not 
sentenced to reduction shall not be subject to confinement; and provided that  
solitary confinement shall not exceed fourteen days a t  one time, nor be repeated 
until fourteen days have elapsed, and shall not exceed eighty-four days in one 
year. Whenever the limit herein prescribed for a n  offence'or offences may be 
brought within the punishing power of inferior courts-martial, as  defined by 
the S3d Article of War, by substitution of punishment under the provisions of 
this article, the said courts have jurisdiction of such offence or offences. 

ARTICLEVIII. 

Non-commissioned officers above the rank of corporal shall not, if they 
1551 object thereto, be brought to trial before regimental, garrison, or sum- 

mary courts-martial, without the authority of the officer competent to 
order their trial by general court-martial; nor shall sergeants of the post non- 
commissioned staff or hospital stewards be reduced, but they may be dis- 
honorably discharged whenever reduction is included in the limit of punishment. 

GROKEBC-an. 
 
Ry command of Lieutenant-General SCHOFIELD : 
 

GEO.D. RUGGLES, 
Adjutant General. 
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the laws of the Confederate States, but for 
the laws of a State, said court shall inflict 
laws of the State in which the offence was 
in which, by the laws of the Confederate ! 
ment is  by fine or by imprisonment, or b 
cretion, inflict any other punishment less 
defined a s  murder, manslaughter, arson, r 
common law, when committed beyond the tt 
States, the punishment shall be in the dit 
a n  officer under the grade of brigadier-gene 
arrest for any offence cognizable by the cc 
his arrest and of the offence with which I 
to the judge advocate by the officer orderil 
titled to a s  speedy a trial as  the business b 

SEC. 5. Said courts shall attend the arm 
within the lines of the army, shall be alwa! 
ness, and the final decisions and sentences o 
subject to  review, mitigation, and suspensi 
and Articles of war in cases of courts-mar 

SEC. 6. That during the recess of the 
the members of the courts and the judges a( 
sections, subject to  the confirmation of the 
said appointments. [Approved October 9, : 

The above legislation was added to anc 
which the principal Were the following:- 

Act of May 1, 1865, authorizing such '' 
departments. 

1554 Act of  Feb. 3, 1861, authorizing th 
one such military court to another. 

Act of Feb. 6,  1864, authorizing comma 
detail field officers ffs members of military 
thereof should be disqualified by consan 
sickness or other unavoidable cause, to attel 

Act of Peb. 13, 1864, establishing a milita 
limited period. 

Act of Feb. 1G, 1864, authorizing the Pre 
a military court to attend any division of < 
each State within a military department." 

Act of Feb. 17, 1864, providing that  wher 
ing a military court, are  united in the s 
court shall extend to the whole army;  pro1 
ferring of judges of different courts; and s 
courts " all offenders below the grade of lic 

Act of Feb. 17, 1864, empowering milit 
summon citizens 3s witnesses, and providi 
rnons of such court should be subjected to 
obeying a n  order of the District Court of 
by military force and brought before the m 
finement till he should consent to testify.' 

Act of June 14,  1!1;4, repealing the prc 
the " military courts to  appoint their clel 
duty of the Secretary of War to detail per 
non-commissioned officers alld privates of tl 

1 Note thls prov!sion in connection with Chaptt 
Note this provision In connection with Chapt 

XVIII. 

1552 AN ACT of the Congress of the "Confederate States of America," entl-

tled, "An Act to organize Military Courts to attend the Army of the Con- 

federate States in the Field and to define the Powers of said Courts." 
 

The Congress of the Confederate States of America do enact, That courts 
shall be organized, to be known a s  military courts,' one to attend each army 
corps in  the field, under the direction of the President. Each court shall con- 
sist of three members, two of whom shall constitute a quorum, and each mem- 
ber shall be entitled to the rank and pay of a coloneI of cavalry, shall be a p  
pointed by the President, by and with the advice and consent of the Senate, 
and shall hold his office during the war, unless the court shall be sooner abol- 
ished by Congress. For each court there shall be one judge advocate, to be 
appointed by the President, by and \i7ith the advice and consent of the Senate, 
with the rank and pay of a captain of cavalry, whose duties shall be a s  p r e  
scribed by the Rules and Articles of war, except a s  enlarged or modified by 
the Purposes and provisions of this act, and who shall also hold his office dur- 
ing the war, unless the court shall be sooner abolished by the Congress; and in 
case of the absence or disability of the judge advocate, upon the application of 
the court, the commander of the army corps to which such court is attached 
may appoint or detail tm officer to perform the duties of judge advocate dur- 
ing such absence or disability, or until the vacancy, if any, shall be filled by 
the President. 

SEC. 2. Each court shall have the right to appoint a provost marshal to at- 
tend its sittings and execute the orders of the Court, with the rank and pay of 
a captain of cavalry ; and also a clerk, who shall have a salary of one hundred 
and twenty-five dollars per month, who sLall keep the record of the proceed- 
ings of the court, and shall reduce to writing the substance of the evidence in 
each case, and file the same in the court. The provost marshal and the clerk 
shall hold their offices during the pleasure of the court. Each member and of- 
ficer of the court shall take a n  oath well an* truly to  discharge the duties of 
his office to the best of his skill and ability, without fear, favor, or reward, and 
to support the Constitution of the Confederate States. Each member of the 
court, the judge advocate, and the clerk shall have the power to administer this. 

SEC.3. Each court shall have power to adopt rules for conducting busi- 
1553 ness and for the trial of causes, and to enforce the rules adopted, and to 

punish for contempt, and to regulate the taking of evidence, and to secure s 
tlie attendance of witnesses, and to enforce and execute its orders, sentences, 
and judgments, as  in cases of courts-martial. 

SEC. 4. The jurisdiction of each court shall extend to all offences now 
cognizable by courts-martial ilnder the Rules and Articles of war and the 
customs of war, and also to all offences defined a s  crimes by the laws of the 
Confederate States or of the several States, and, when beyond the territory 
of the Confederate States, to all cases of murder, manslaughter, arson, rape, 
robbery, and larceny, a s  defined hy the common law when committed by any 
private or officer in the army of the Confederate States against any other 
private or officer in the army or  against the property or person of any citizen 
or other person within the army: provided, said courts shall not have juris- 
diction of offenders above the grade of colonel. For  offences cognizable by 
courts-martial, the court shall, on conviction, inflict the penalty prescribed by 
the Rules and Articles of war, and in the manner and mode therein mentioned ; 
and for offences not punishable by the Rules and Articles of war, but punish- 
able by the laws of the Confederate States, said court shall inflict the penalties 
prescribed by the laws of the Confederate States; and for offences against 
which penalties a re  not prescribed by the Rules and Articles of war, nor by 

'Note the constitution &c., of these more pe~manent courts in connection with 
Chapter V, Vol. I, p. 62, 54-" Nature of the court-martial: a temporary tribunal," Qc. 
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the laws of the Confederate States, but for which penalties a r e  prescribed by 
the laws of a State, said court shall inflict the punishment prescribed by the 
laws of the State in which the offence was committed: provided, that in cases 
in which, by the laws of the Confederate States or of the State, the punish- 
ment is by fine or bs  imprisonment, or by both. the court may, in its dls- 
cretion, inflict any other punishment less than death; and for the offences 
defined a s  murder, manslaughter, arson, rape, robbery, and larceny by the 
common law, when committed beyond the territorial limits of the Confederate 
States, the punishment shall be in the discretion of the court. That when 
a n  officer under the grade of brigadier-general, or private, shall be put under 
arrest for any offence cognizable by the court herein provided for, notice of 
his arrest and of the offence with which he shall be charged shall be given 
to the judge advocate by the officer ordering said arrest, and he shall be en- 
titled to a s  speedy a trial a s  the business before said court will allow. 

SEC. 5. Said courts shall attend the army, shall have appropriate quarters 
within the lines of the army, shall be always open for the transaction of busi- 
ness, and the final decisions and sentences of said courts in convictions shall be 
subject to review, mitigation, and suspension, a s  now provided by the Rules 
and Articles of war in cases of courts-martial. 

SEC. 6. That during the recess of the Senate the President may appoint 
the members of the courts and the judges advocate provided for in the previous 
sections, subject to the 'confirmation of the Senate a t  i ts session next ensuing 
said appointments. [Approved October 9, 1862.1 

The above legislation was added to and amended by subsequent Acts, of 
which the principal were the following :

Act of May 1, 1869, authorizing such "military courts" for the military 
departments. 

1554 Act o f  Feb. 3, 1864, authorizing the President to transfer judges from 
one such military court to another. 

Act o f  Feb. 6, 1864, authorizing commanders of corps end departments to  
detail field officers as  members of military courts whenever any of the judges 
thereof should be "disqualified by consanguinity or affinity, or unable from 
sickness or other unavoidable cause, to attend said courts." * 

Act of Feb. 13, 1864, establishing a military court in  " North Alabama," for a 
limited period. 

Act of Feb. 16, 1864, authorizing the President in  his discretion " to appoint 
a military court to attend any division of cavalry in the field, and also one for 
each State within a military dep'artn~ent." 

Act of Feb. 17, 1864, providing that when two or more army corps, each hav- 
ing a military court, are united in the same army, the jurisdiction of each 
court shall extend to the whole army;  providing for the exchanging and trans- 
ferring of judges of different courts; and subjecting to the jurisdiction of such 
courts " all offenders below the grade of 1ieut.-general." 

Act of Peb. 17, 1864, empowering military courts (and courts-martial) t o  
sunlmon citizens 3s witnesses, and providing that a citizen disobeying a sum
mons of such court should be subjected to  the same penalties a s  a witness dis- 
obeying a n  order of the District Court of the Confederate States, or arrested 
by military force and brought before the military court, to be held in  close con- 
finement till he should consent to testify? 

Act of June 14,  1864, repealing the provision of the origins1 -4ct allowing 
the "military courts" to  appoint their clerlrs and marshals, and making i t  the 
duty of the Secretary of War to detail persons to act as  such from the officers, 
non-commissioned officers and privates of the army unable to perform field duty. 

1 Note this prov!s!on in connection with Chapter XIV, Vol. I, 336-7-" Relationship." 
3 Note this provlslon in connection m t h  Chapter XVII, Vol. f p. 466-7-" Contempts." 
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SEC. 2. The President shall cause proper 
all persons so arrested or detained, in ords 
imnroperly detained, unless they can be q 
law. - 

SEC. 3. That during the suspension afol 
shall be compelled, in answer to any writ of 
o r  to return the body of any person or perso 
of the President, Secretary of War, or t 
Trans-Mississippi department ; but upon 
officer having charge of any one so detain< 
him a s  a prisoner for any of the causes h 
thority aforesaid, further proceedings und 
inlnlediately cease, and remain suspended E 
force: 

SEC. 4. This Act shall contjnue in force f 
ing of Congress, and no longer. 

Approved February 15, 1864. 
616156 0 - 44 - 64 

1555 AN ACT of the Congress of the "Confederate States of America," entitled 
"AN ACT to suspend the privilege of the Writ of Habeas Corpus in 

certain cases." 

Whereas the Constitution of the Confederate States of America provides, 
in  article first, section nine, paragraph three, that " the privilege of the writ of 
habeas corpus shall not be suspended, unless when, in case of rebellion or inva- 
sion, the public safety may require it  :" and whereas the power of suspending 
the privilege of said writ, a s  recognized in said article first, is  vested solely in 
the Congress, which is  the exclusive judge of the necessity of such suspension: 
and whereas in the opinion of the Congress, the public safety requires the 
suspension of said writ in the existing case of the invasion of these States by 
the armies of the United 'states : and whereas the President has  asked for the 
suspension of the writ of habeas corpus, and informed Congress of conditions 
of public danger which render the suspension of the writ a measure proper for 
the public defence against invasion and insurrection : Now, therefore, 

The Congress of the Confederate Sta,tes of America do enact, That during 
the present invasion of the Confederate States, the privilege of the writ of 
habeas corpus be and the same is hereby suspended; but such suspension shall 
apply only to the cases of persons arrested or detained by order of the President, 
Secretary of War, or the general officer commanding the Trans-Mississippi Mili- 
tary Department, by the authority and under the control of the President. I t  is 
hereby declared that the purpose of Congress in  the passage of this act is to 
provide more effectually for the public safety, by suspending the writ of habeas 
corpus in the following cases, and no others : 

First-Of treason, or treasonable efforts or combinations to subvert the 
government of the Confederate States. 

Second-Of conspiracies to overthrow the government, or conspiracies to 
resist the lawful authorities of the Confederate States. 

Third-Of combining to assist the enemy, or of communicating intelligence to 
the enemy, o r  giving him aid and comfort. 

Fourth-Of conspiracies, preparations and attempts to incite servile insur- 
rection. 

Fifth-Of desertions or encouraging desertions, of harboring deserters and 
of attempts to avoid military service; provided, that  in cases of palpable wrong 
and oppression by any subordinate officer, upon any party who does not legally 
owe military service, his superior officer shall grant prompt relief to the 

oppressed party, and the subordinate shall be dismissed f?on~ office. 
1556 Sixth-Of spies and other emissaries of the enemy. 

Seventh-Of holding correspondence or intercourse With the enemy. 
without necessity, and without the permission of the Confederate States. 

Eighth-Of unlnwful trading with the enemy, and other offences against
the lams of the Confederate States, enacted to promote their success in the war. 

Ninth-Of conspiracies, or attempts to liberate prisoners of war held by the 
Confederate States. 

Tenth-Of conspiracies, or attempts or preparations to aid the enemy. 
Eleventh-Of persons advising or  inciting others to abandon the Confederate 

cause, or to resist the Confederate States, or to adhere to the enemy. 
Twelfth-Of unlawfully burning, destroying or injuring, or attempting to 

burn, destroy or injure any bridge or railroad or telegrnphic line of communi- 
cation, or other property, with the intent of aiding the enemy. 

Thirteenth-Of treasonable designs to impair the military power of the 
government, by destroying, o r  attempting to destroy the vessels or arms, or 
munitions of war, or arsenals, foundries, workshops or other property of the 
Confederate States. 

'Published, with directions as to  i ts  execution, in G. 0. 31, A. & I. G. O., Richmond, 
1864. 
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SEX.2. The President shall cause proper officers to investigate the cases of 
all  persons so arrested or detained, in order that they may be discharged, if  
improperly detained, unless they can be speedily tried in  the due course of 
IRW. 

SEC. 3. That  during the suspension aforesaid no military or other officer 
shall be compelled, in answer to any writ of hi~bens corpm, to appear in person
or  to return the body of any person or persons detained by him by the authority 
of the President, Secretary of War, or the general officer commanding the 
Trans-Mississippi department; but upon the certificate under oath of the 
officer having charge of any one so detained, that  such person is detained by 
him as a prisoner for any of the causes hereinbefore specified, under the au
thority aforesaid, further proceedings under the writ of habeas corpus shall 
immediately cease, and remain suspended so long a s  this act shall continue in 
force. 

SEC. 4. This Act shall continue in force for ninety days after the next meet
ing of Congress, and no longer. 

Approved February 15, 1864. 
616156 0 - 44 - 64 
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to  wit, to --------------------, a n  official I 
said command, in which he, the said A. B., 
number, kind, 01' condition of arms, dc.;). 
and known to him, the said A. B., &c., to be 

This a t  --------------------, on or  abou 

UNDER ARTICI 

CHARGE. Signing a false certificate, in  
of War. 

Specification. In  that  A. B., Captain, &C 

the  muster-and-pay roll of his company 
---------.., to the effect that the said roll e: 
company ; whereas it appeared from said rc 
and .................... were present fo 
fact they were absent from the same; tht 
false. 

This a t  -,------------------, on or abot 

UHDEB ARTIC 

CHARGE. False muster, in violation of t 
Specification. In  that  A. B., Captain, c 

of his said company for the month of - 
cluded the names of C. D., E. F., and G 
company, a s  being present for duty with 
C. D., E. F., and .G. H. were, with the BI 
said A. B., wholly absent froin said comE 

This a t  --------------------, on or abo 

UNDER ARTI 

CHARGE. Suffering military stores to 1 
teenth Article of War. 

Specification. I n  that  A. B., Captain, 1 

tein military stores belonging to t ---- - 

1559 a s  such commander, to wit -------- 
gently allowing the same to be exp 

&c.,) to the loss of the United States of al: 
This a t  on or abc 

CHARGE. Wasting ammunition in viola 
Specificatiov?. In  that A. B., Private, & 

wit ---------- rounds of cartridges duly i 
.for use in the military service, did negli; 
the said cartridges without orders or sufl 

This a t  --------------------, on or abc 

CHARGE. Selling clothing, in violatior - Specification. In  that  A. B., Private, & 
(or to a person whose name is  unknourr 
overcoat of the value of ----------, issuec 

This a t  --------------------, on or abl 

CHARGE. Being interested in sales, i 
of War. 

Specifiqztion. In  that A. R., Captai 
- - - - - - - - - - , did, for his private advant 
the extent of onethird of the profitq V 
allowed to be brought by the said C. D 
soldiers. 

This a t  --------------------, on or al: 

1557 FORMS OF CHARGES. 

CHARGE. Unauthorized enlistment, in violation of the Third Article of War. 
Specification. In  that  A. B., Captain. &c., did enlist into the military service, 

without the written consent thereto of his parents, one C. D., known to him 
to be a minor under the age of twenty-one years; 

Or---did enlist into the military service one C. D., known to him to be a 
minor under the age of sixteen years; 

Or-known to him to be an insane person; 
Or-known to him to be a t  the time intoxicated; 
Or-known to him to be a deserter from the said service; 
Or-known to him to have been convicted of a n  infamous criminal offence, 

to wit the offence of ------,---.
This a t  (or a t  or near) --------------------, or or about ------------------. 

CHARGE. False muster, in violation of the Fifth A.rticle of War. 
Specification. In that A. B., Captain, Src., a t  an official muster of, (deswibe 

the command,) did unlawfully include and muster a s  a soldier of said com
mand one C. D., known to him to be not a soldier but a.civilian. 

This a t  --------------------,on or about ----------. 

CHARGE. Violation of the Sixth Article of War. 
Specification. In  that  A. B., Colonel, &c., being mustering officer for the 

------ regiment, ------ did, on mustering the same, and in consideration of 
appending favorable remarks a s  to the condition of the same, (or other con- 
sidelation,) accept and take by way of gratification, from ------ the sum of 
---------- dollars. 

Or-In that A. B.,Captain, kc., on signing the muster rolls of his company, 

and, in consideration of his certifying to the same a s  correct and true, did 
 
accept and take by way of gratification from ---------- the sum of ----------

dollars. 
 

This a t  --------------------,on or about ----------. 

CIIARGE. Omittjng to make a monthly return, in violation of the Seventh 
Article of War. 

3558 Specification. In  that A. R., Colonel, kc., commanding the ---------
regiment ----------,did, designedly, (or through neglect,) omit to trans- 

mit through the proper channels to the War Department a t  the beginning of 
the mouth of ----------,an exact official return of his said regiment, specifying 
the names of the officers then absent from said regiment and from their posts, 
with the teasons for and the time of their absences, a s  required by the said 
Seventh Article of War. 

This a t  --------------------,on or  about ----------. 

CHARGE. Making a false return, violation of the Eighth Article of War. 
 
~pecificatwn. In  that A. B., Captain, kc., commanding (specify the  com- 
 

mand,) did make to a superior officer authorized to call for such returns, 
1010 
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sbout ----------. 

ation of the Eighth Article of War. 
in, kc., commanding (specify the corn.- 
r authorized to call for such returns, 

- - 

MILITARY LAW AND PRECEDENTS. ,1011 

to  wit, to --------------------,a n  official return of the arms belonging to his 
said command, in which he, the said A. B., kc., did state (give statement as  to 
number, kind, or condition of arms, &c.;)-which said statement was false, 
and known to him, the said A. B., &c., to be false. 

This a t  --------------------,on or about ---------, 

CHARGE. Signing a false certificate, in violation of the Thirteenth Article 
of War. 

Specification. In  that A. B., Captain, kc., did sign a certificate appended to 
the .muster-and-pay roll of his company for the months of ---------- and 
----_----,,to the effect that the said roll exhibited a true statement of his said 
company; whereas it  appeared from said roll that Privates -----------------
and .................... were present for duty with said company when in 
fact they were absent from the same; the said certificate being thus in part 
false. 

This a t  -,------------------,on or  about ----------. 

CHARGE. False muster, in violation of the Fourteenth Article of War. 
Specification. In  that A. B., Captain, etc., did sign an official muster roll 

of his said company for the month of ----------,which contained and in- 
cluded the names of C. D., E. F., and G. H., privates and members of said 
company, as  being present for duty with the same, whereas, in fact, the said 
C. D., E. F., and .G. H. were, with the knowledge and connivance of him the 
said A. B., wholly absent frotn said company and from military duty. 

This a t  --------------------,on or  about ----------. 

CHARGE. Suffering military stores to be damaged, in violation of the Fif
teenth Article of wG. 

Specification. In  that  A. B., Captain, kc., commanding, &c., did suffer cer- 
tain military stores belonging to the United States, and in his charge 

1559 a s  such commander, to wit ----------, to be seriously damaged, by negli- r 

gently allowing the same to be exposed to the elements, (or  unguarded, 
Rr: to the loss of the United States of about ---------- dollars.
- - - 7 ,  - - - 

This a t  --------------------,on or about ----------. 

CEARGE. Wasting ammunition in violation of the Sixteenth Article of War. 
Specification. In that A. B., Private, &c., having had certain ammunition. to  

wit----------rounds of cartridges duly issued to him by --------------------, 
.for use in the military service, did negligently waste the same by firing away 
the said cartridges without orders or sufficient cause. 

This a t  --------------------,on or about ----------. 

CHARGE. Selling clothing, in violation of the Seventeenth Article of War. 
-Specification. In  that A. B., Private, kc., did sell to one -------,------------, 

(or to a persm whose name i s  unknown,) certain of his clothing, to wit, one 
overcoat of the value of----------, issued to him for use in the military service. 

This a t  --------------------,on or about ----------. 

CHARQE.Being interested in sales, in  violation of the Eighteenth Article 
of War. 

Specification. I n  that A. R., Captain, &c., commanding the garrison of 
----------,did, for his private advantage, become pecuniarily interested, to 
the extent of one-third of the profits, with one C. D., in the sales of liq~lors 
allowed to be brought by the said C. D. into said garrison, for the use of the 
soldiers. 

This a t  --,-----------------,on or about ----------. 
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1561 Specr'ficution. In  that 9. B., : 
of ---------- upon n member of said 

drunken and disorderly conduct and confinf 
thorities of the town of ----------, did joii 
lnent and sundry citizens in a n  attempt to k 
prisoner, and did assault and beat the police 
authorities, and other disorders did then n 
means of a detachment of ---------- sent frc 
and compelled to return to his quarters. 

This a t  --------------------, on or about 

CHARGE. Failing properly to endeavor 1 

of the Twenty-third Article of War. 
Specification. In  that A. B., Captain, ( 

present a t  a mutiny among the soldiers of 
ment, against the authority of the regimer 
utmost endeavor to suppress the same, bu 
his own company to return to their quart6 
means to compel their obedience or reduce 

This a t  --------------------, on or about 

CHAUGE. Failing to give information of 
the Twenty-third Article of War. 

Specification. I n  that A. B., a Sergeant 
U. S. ----------, having knowledge that cc 
of said regiment proposed and intended 
the following day, against the authority 
wholly fail and neglect to Worm the saic 
mander, of said intended mutiny, so thal t 
the said officers being enabled to take inear 

This a t  --------------------, on or abou 

CHARGE. Violation of the Twenty-fourti 
S'neeification. I n  that A. B., a Serge - - - . , . - . 

ment ----------, being engaged in a fray 
pany and regiment, and being ordered in1 
the ---------- Regiment, ----------, did ref 
aweapon,  to wit, a pistol, upon him. 

This a t  --------------------, on or abor 

CIIARGE. Sending a challenae, in violatia 
Specification. In  that A. B., Captain, 

to a mortal combat with deadly weal 
1562 of ----------, (or  if otherwise sent, 

challenge, in the words and figure 
d8aZlenge in full: if the challenge wa.s ver 

This a t  --------------------, on or abor 

CHARGE. Accepting a challenge in viol 
War. 

Specification. I n  that A. B., Captain, Bc 
&c., a challenge to fight with him a duel, d 
the said Captain C. D., by the hands of - 
manaer of sending,) a written acceptanct 
wit:  (Give written acceptance in  full: il 
acceptance was verbal, give words or sub6 

This a t  --------------------, on or aba 

CHARGE. Vfolxtjon of the Twenty-seven 
Specification. I n  that A. B., Second 

guard of the Post of ----------, and bei 
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CHARGE. Disrespect to the President of the United States, in violation of 
the Nineteenth Article of War. 

Specification. In  that A. B:, Captain, Bc., did, publicly, in the presence of 
civilians and soldiers, use conten~ptuous and disrespectful words of and against 
--------------------,the President of the United tSates, by saying-(give 
language in full or in  substance.) 

This a t  --------------------, on or  about ----------. 

CHABGE. Disrespect toward his commanding officer, in violation of the 
Twentieth Aqticle of War. 

Specification. I n  that A. B., Captain, etc., did behave with desrespect toward 
his  commanding officer, Colonel C. D., etc., by saying to him-(give langqcage 

used, and, i f  $16 the presence of other oflcers or of soldiers, so state).  
1560 Or-by saying or of in regard to him-(give language or substance, and, 

i f  in  the presence of other oflcers, etc., so state).  
Or, by-(state acts or conduct manifesting disrespect). 
This a t  --------------------,on or about ----------. 

CHARGE. Offering violence against his superior officer, in violation of the 
Twenty-first Article of War. 

Specification. I n  that  A. B., Private, &c., did offer violence against his su- 
perior officer, Captain C. D., Be., then being in the execution of his office, by 
threatening him, and attempting to strike him, with his musket. 

This a t  --------------------,on or  about ----------. 
CHARGE. Disobedience of Orders, in violation of the Twenty-first Article of 

War... 
Specification. In that A. B., Captain, etc., having received from his superior 

and commanding officer C. D., Colonel, etc., a lawful command and order, re- 
quiring him to-(State what the order required) ; or-a lawful command and 
order f n  writing, expressed a s  follows, namely-(give the written order in  full) ; 
did, nevertheless, deliberately refuse (or wholly neglect) to obey said order. 

This a t  --------------------, on or about ----------. 

CHABCE. Beginning a mutiny, in violation of the Twenty-second Article of 
War... 

Specification. In  that  A. B., a Sergeant of Company I-----,did begin a 
mutiny in said Company by inducing and causing the members of said Com- 
pany to stack arms, and to refuse to Captain C. D., the commanding officer of 
the Company, to do any further duty until one E. F., a member of the Company, 
then confined in the guard house, should be released by the said Captain. 

This a t  --------------------,on or about ----------. 
CHABCE. Joining ill a mutiny in violation of the Twenty-second Article of 

Waf.. 
Specification. In  that  A. B., a private of the ------ Regiment of ------, upon

a mutiny having been begun and excited in said regiment against the author- 
ity of the post commander, Captain C. D., ---------- upon the occasion of the 
confinement in the guard-house, by the order of said post commander, of E. F., 
a private of said'regiment, did join in the said mutiny, and, in combination 
with sundry other members of said regiment assembled on the parade-ground, 
did stack arms, and though ordered by said commander to return to his quar- 
ters, did, with his associates, refuse to disperse or do any further duty unti! 
the said E. I?. should be released from his confinement. 

This a t  --------------------, on or about ----------. 
CHARGE. Joining in a sedition, in violation of h e  Twenty-second h t i c l e  of 

War. 
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?sident of the United States, in violation of 

aptain, Cc., did, publicly, in the presence of 
~ tuous  and disrespectful words of and against 
ent of the United tSates, by saying-(give 

1 or  about ----------. 

s commanding officer, in violation of the 

Itain, etc., did behave with desrespect toward 
. D., etc., by saying to him-(give langnage 
3 of other oflcers or of soldiers, so state).  
ard to  him-(give language or sz~fistance, and, 
ficers, etc., so state).  
lanifesting disrespect). 
or about----------. 

nst his superior officer, in violation of the 

ivate, &c., did offer violence against his su- 
:hen being in the execution of his office, by 
strike him, with his musket. 
or about ----------. 

r,  in violation of the Twenty-first Article of 

)Pain, etc., having received from his superior 
onel, etc., a lawful conlmand and order, re- 
rder required) ; or-a lawful command and 
n, namely-(give the written order in  full) ; 
3 (or wholly neglect) to obey said order. 
o r  about ----------. 

I violation of the Twenty-second Article of 

Sergeant of Company ------, did begin a 
ng and causing the members of said Com- 
to Captain C. D., the commanding officer of 
r until one E. F., a member of the Conipany, 
ould be released by the said Captain. 
lr about ----------. 
violation of the Twenty-second Article of 

vate of the Regiment of ------, upon 
:cited in said regiment against the author- 
C. D., ---------- upon the occasion of the 
he order of said post commander, of E. F., 
I in  the said mutiny, and, in combination 
regiment assembled on the parade-ground, 
by said commander to return to his quar- 
! to disperse or do any further duty unti! 
n his confinement. 
r about ----------. 
violation of 'the Twenty-second Article of 
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1561 Specificution. In that -4. B., a Private of the------Regiment
of----------upon n meinher of said regiment having been arrested for 

drunken and disorderly conduct and confined in the town jail by the civil au- 
thorities of the town of----------, did join with other members of the regi- 
inent and sundry citizens in an attempt to break into the jail and release said 
prisoner, and did assault and beat the police officers and others of the said civil 
authorities, and other disorders did then and there coin~nit, till restrained by 
means of a detachment of ----------sent from the post of --------------------,
and conlpelled to return to his quarters. 

This a t  --------------------,on or about ----------. 

CHARGE.Failing properly to endeavor to suppress a mutiny, in violation 
of the Twen-ty-third Article of War. 

Specificatior~. In  that A. B., Captaih, Co. A, ------U. S. Infantry, being 
present a t  a mutiny among the soldiers of his company and of the said regi- 
ment. against the authority of the regimental coinmander, did fail to use his 
ukhdst Gndeavor to suppress the s:uG, but did sinlply coinmand the men of 
his own company to return to their quarters, and, on their refusing, took no 
means to coinpel their obedience or reduce them to discipline. 

This a t  --------------------, on or about ----------. 
CHARGE.Failing to give information of a n  intended mutiny, in violation of 

the Twenty-third Article of War. 
Specification. I n  that A. B., a Sergeant of Company ----, ------ Regiment, 

U. S. ----------,having knowledge that certain members of his company and 
of said regiment proposed and intended to begin and join in a mutiny, on 
the following day, against the authority of the regimental commander, did 
wholly fail and neglect to. inform the said commander, or his company com
mander, of said intended mutiny, so that the same was  actually begun without 
the said officers being enabled to take measures to prevent it. . 

This a t  --------------------,on or about ----------. 

CHARGE.Violation of the Twenty-fourth Article of War. 
Specification. In  that A. B., a Sergeant of Compapy---,, ------ Red

merit----------, being engaged in a fray with other members of said conl- 
pany and regiment, and being ordered into confinement by Captain C. D., of 
the----------Regiment, ----------,did refuse to obey such officer, and did draw 
a weapon, to wit, a pistol, upon him. 

This at--------------------, on or about----------. 

CTIARGE.Sending a challenge, in violation .of the Twenty-sixth Article of War. 
Specification. I n  that A. B., Captain, &kc., did invite C. D., Captain, &c., 

to a mortal combat with deadly weapons, by sending to him, by the hands 
1562 of----------,(or  if otherwise sent, state manner of sending,) a written 

challenge, in the words and figures following to wit:  (Give written 
clhallenge in fz~ll: if the challe,zge was verbal, give words or substance.) 

This a t  --------------------,on or about ----------. 
CHARGE.Accepting a challenge in violation of the Twenty-sixth Article of 

War. 
Specification. I n  that A. B., Captain, kc., having received from Captain C. D., 

&c., a challenge to fight with him a duel, did accept said challenge by sending to 
the said Captain C. D., by the hands of ----------, (or if otherfise s a t ,  state 
manner of sending,) a written acceptance of the same in terms a s  follows, to 
wit :  (Give written acceptance in  full: if the writing is not accessible or the 
acceptance was verbal, give words or substance if known.) 

This a t  --------------------,on or about ----------. 

CHARGE. Violation of the Twenty-seventh Article of War. 
Specification. In  that A. B., Second Lieutenant, Cc., being officer of the 

guard of the Post of ----------,and being informed that Captain C. D., &c., 
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C H - ~ G E .  Leaving parade, in  violation of 1 
Specification. I n  that A. B., Captain, &c. 

of his regiment, did, without leave fron 
-----, commanding said regiment, qui. 

being dismissed or relieved therefrgm. 
This a t  --------------------, on or abou 

CHARGE. Violation of the Thirty-fourth A1 
Specification. In  that A. B., Private, &c., 

of his Company, to wit, a t  ----------, wit 
his commanding officer. 

This a t  --------------------, on or a b o ~  

CHARGE. Violation of the Thirty-Efth Art  
Specificatim. I n  that A. B., Private, kc.. 

ing,) of retreat, to  retire to his quarters. 
This a t  --------------------, on or abo 

1564 CHARGE. Violation of the Thirty-si 
Specificatim. I n  that A. B., Privs 

upon the duty of ----------, did, for the co 
Private, kc., to perform said duty for him 

Or-In that A. B., Private, &c., 'did r 
of ----------, to be hired by C. D., Prival 
of ----------, upon which he, the said C. I 

This a t  --------------------, on or  aboc 

CHAXGE. Allowing the hiring of duty, 
Article of War. 

Specification. In  that A. B., Captain, 
by Private C. D. of Private E. F., of sai 
said C. D., the duty of ----------, u w n  
duly detained, did not prevent or forbic 
allow the same. 

This a t  ------------------- -, on or abol 

CHARGE. Drunkenness on duty, in  vi 
of War. 

Specifica.twn. I n  that A. B., Captain 
officer of the day of the Post of --------- 
was found drunk thereon. 

This a t  --------------------, on or abo 
Or-In that  A. B., Private, &c., havinj 

the Post guard, and having entered upon 
This a t  --------------------, on or  abc 

CHARGE. Sleeping on post, in r i o l ~ t i o ~  
Rpecification. In  that A. B., Private, 

member of the Post guard, and duly po? 
descripthn of post), was found by----- 
the guard, etc.,) asleep on said post. 

This a t  --------------------, on or abt 
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intended and was about to  engage in a duel outside said post, did knowingIy 
and willingly suffer said Captain C. D. to  go forth from said post and fight 
such duel. 
This at--------------------, on or  about ----------. 
CHARGE. Seconding and promoting a duel in  violation of the Twenty-seventh 

Article of War. 
SpeciWtion. I n  that Captain A, B., &c.,--on the occasion of the challenging 

by First Lieutenant C.  D., &c., of First Lieutenant E. F., &c., to  fight with him 
a duel, and the acceptance of such challenge by the latter, and further at the 
duel thereupon fought between said officers,--did act a s  second of said Lieu- 
tenant C. D., and a s  such did carry said challenge and receive said acceptance, 
and was present a t  said duel, seconding and promoting the same. 

This a t  --------------------,on or about ----------. 
CHAME. Carrying a challenge, in violation of the Twenty-seventh Article of 

War. 
Specification. I n  that A. B., Second Lieutenant, &c., did carry a communica- 

tion in writing from Captain C. D., &c.. to Captain E. F., &c., well knowing that  
the same was a challenge from said Captain C. D. to said Captain E. F., to fight 
with him a duel. 

This a t  --------------------,on or about ----------. 

CHARGE. Upbraiding another officer for refusing a challenge, in violation of 
the Twenty-eighth Article of War. 

Specification. I n  that  A. B., Captain, kc.,-upon Firat Lieutenant C. D., &c.,
having declined a challenge sent him by First Lieutenant E. F., &c., and refused 
to fight with him a duel,--did upbraid said First Lieutenant C. D., by pro
nouncing him to be a coward. 

Thls at --------------------,on pr about ----------. 

1583 CHARGE. Lying out of quarters, in violation of the Thirty-first
of War. 

Specification. I n  that  k B., Private, kc., did, without leave from his proper 
superior officer, lie out of his quarters a t  the post of ----------, by remaining 
during the night a t  ----------. 

This a t  --------------------,on or about ----------. 

CHABGE. Absence without leave, in violation o f  the Thirty-second Article 
of War. 

Specification. I n  that  A. B., Private, etc., did, without leave from his com- 
manding officer, absent himself from his company, from --------- to --------
(specifving duration of absence).

This a t  --------------------,on or about (the dates above mentioned). 
Or-In that  A. B., private, etc., having received a pass authorizing him to be 

absent from his company till ----------,did, a t  the end of said time, neglect 
duly to return but did remain absent, without leave from his commanding 
oRicer, till ----------. 

This at --------------------,on or  about (the dates above mentioned). 

C H ~ G E .Failing duly to repair to parade, in violation of the Thirty-thfrd 
Article of War. 

Specification. In  that A. B., Captain, kc., though not prevented by sickness 
or other necessity, did fail to repair to the place of parade of said regiment 
a t  the time duly Exed for the parade thereof. 

Thfs at -,-,---------------,on or  about --------, 
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in a duel outside sald post, did knowingly >. D. to go forth from said post and fight 

o r  about ----------. 
g a duel in  violation of the Twenty-seventh 

B., &c.,--on the occasion of the challenging 
rst Lieutenant E. F., &c., to  fight with him 
challenge by the latter, and further a t  the 
I officers,-did act a s  second of said Lieu- 
said challenge and receive said acceptance, 
ling and promoting the same. 
>r about ----------. 
violation of the Twenty-seventh Article of 

~d Lieutenant, &c., did carry a communica- 
LC., to Captain E. F., kc., well knowing that 
>aptain C. D. to said Captain E. F., to fight 

br about ----------. 

?r for refusing a challenge, in  violation of 

lin, &c.,-upon First Lieutenant C. D., &c., 
by First Lieutenant E. F., &c., and refused 
'aid said First Lieutenant C. D., by pro- 

r about ----------. 

?rs, in violation of the Thirty-first A d e l e  

e, LC., did, without leave from his proper 
s a t  the post of ----------, by remaining 

lr about ----------. 

I violation of, the Thirty-second Article 

:e. etc., did, without leave from his com- 
lis company, from --------- to --------- 

about (the dates above mentioned). 
ing received a pass authorizing him to be 
---, did, a t  the end of said time, neglect 
nt, without leave from his commanding 

' about (the dates above mentioned). 

parade, in violation of the Thirty-third 

n, LC., though not prevented by sickness 
to  the place of parade of said regiment 
:hereof. 

about ---,----, 
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C H - ~ G E .Leaving parade, in violation of the Thirty-third Article of War. 
Specification. I n  that  A. B., Captain, &c., having duly attended the parade 

of his regiment, did, without leave from his commanding offlcer, Colonel 
----------,commanding said regiment, quit and go from said parade without 
being dismissed or relieved therefrqm.

This a t  --------------------,on or about ----------. 

CHARGE.Violation of the Thirty-fourth Article of War. 
Specification. In  that A. B., Private, &c., was found one mile from the camp 

of his Company, to wit, a t  ----------,without having leave in writing from 
his commanding officer. 

This a t  --------------------,on or about ----------. 

CHARGE.Violation of the Thirty-fifth Article of War. 
Specification. In  that A. B., Private, kc., did fail a t  the beating, (or sound-

L g , ) of retreat, to retire to his quarters.
This a t  --------------------,on or about ----------. 

1% CHARGE.Violation of the Thirty-sixth Article of War. 
Specification. In  that  A. B., Private, kc., having been duly detailed 

upon the duty of----------,did, for the consideration of ---------- hire C. D., 
Private, kc., to perform said duty for him. 

Or-In that A. B., Private, &c., did allow himself for the consideration 
of----------,to  be hired by C. D., Private, kc., to perform for him the duty 
of----------,upon which he, the said C. D., had been duly detailed. 

This a t  --------------------,on or about ----------. 

CHARGE. Allowina the hiring of - duty, in violation of the Thirty-seventh 
~ r i i c l eof War. 

Specification. In  that A. R., Captain, &b., having knowledge of the hiring 
by Private C. D. of Private E. F., of said company, to perform for him, the 
said C. D., the duty of ----------,upon which he, the said C. D., had been 
dnlv detained, did not prevent or forbid such hiring, but did sanction anda&& the same. 

This a t  --------------------, on or about ----------. 

CHARGE. Drunkenness on duty, in  violation of the Thirty-eighth Article 
of -war. 

Specifica,tios. In  that A. B., Captain, kc., having been duly detailed a s  
officer of the day of the Post of----------, and having entered upon said duty, 
was found drunk thereon. 

This a t  --------------------, on or about ----------. 
Or-In that A. B., Private, &c., having been duly detailed a s  a member of 

the  Post mard. and having entered upon said duty, was found drunk thereon. 
~~ --- - .A . 

This a t  --------------------,on or about ----------. 

CHARGE. Sleeping on post, in riolation of the Thirty-ninth Article of War. 
Specificatiom. In  that A. B., Private, &c., having been duly detailed a s  a 

member of the Post guard, :md duly posted a s  a sentinel a t  (give number or 
description of post), was found by--,-------(oflcer of the day or  oncer  of 
the guard, etc.,) asleep on said post.

This a t  --------------------.on or about ----------. 
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CHARGE. Relieving the enemy, in violation ( 
Specification. I n  that  A. B. (describing hi 

nishing to certain soldiers of his army, whosc 
.to wit, about one hundred pounds of powder. 

This a t  --------------------, on or about 

UNDER ARTICLI 

CHARGE. Corresponding with the enemy, in 
of War. 

Specification. In  that A. R., ----------, dic 
and give intelligence to the enemy, by writin: 
the lines to one C. D., a n  officer of the e' 
words and f i g ~ r e s  following, (or, in substz 
communication-or its substance-containin( 

This a t  on or about 

CHARGE. Desertion, in  violation of the FO 
Specification. In, that  A. B., Private, Cc., 

military service of . the United States, did 
absent as  a deserter therefrom till arrestec - - - - - - - - - - . 

Or-having been duly enlisted, etc., and h 
ing him to be absent from said service, fror 
a t  said last date return to said service, but 
the intent to abandon the same, and did ac 
therefrom till arrested a t  ----------, by -- 

This a t  --------------------, on or a b o ~  

1567 CHARGE. Desertion, in violation I 
Specification. I n  that  A. B., Cap 

resignation as  such Captain, did, before 
acceptance of the same, quit his post and p 
proper authority, and with intent to rema 

This a t  --------------------, on or abpu' 
UNDER ARTIC 

CHARGE. Desertion, in violation of the I 
Specification. In that A. B., Private, Cc 

fantry, did, without having been regularly 
regiment, enlist himself in the Second Regi 

This a t  --------------------, on or abou 

CHARGE. Receiving, &c., a deserter, in 
War. 

Specification. In  that A. B., Captain, F 
one C. D., a Private of the Second Regin 
to him, the said A. B., for enlistment in 
been regularly discharged from said Secon 
knowing that  he had not been so d;scha 
regiment, neglect to confine him or give n 
said regiment, but did receive and enterta 
be enlisted in said First Regiment of Infal 

This a t  --------------------, on or a b o ~  

CHARGE. Persuading to desert, in viola! 
Specification. In  that A. B., Corporal. 

Infantry, did advise and persuade C. D., 
~nent ,  to desert the U. S. Service; he the 
service in company with the said A. B. 

This a t  --------------------, on or abo 
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CHARGE. Leaving post, i n  violation of the Thirty-ninth Arkicle of War. 
Specification. In that  A. B., Private, etc., having been duly detailed a s  a 

member of the Post guard, and duly posted a s  a sentinel a t  (give number or 
description of post), did, before being regularly relieved, leave said post and 
go to ---------- (state where he toent, etc.). 

This a t  --------------------, on or about ----------. 

1565 	 CHARGE. Violation of the Fortieth Article of War. 
Specification. In that A. B., Private, &c., being duly detailed and acting 

as one of a guard of prisoners, did, without leave from his proper superior 
otficer and without urgent necessity, quit his said y a r d .  

This a t  --------------------, on or about ----------. 

CHARGE.Causing a false alarm in violation of the Forty-first Article of War. 
Specification. In  that A. B., Captain, kc., did, by needlssly afid without 

authority causing the long roll to be sounded, create a false alarm in the camp 
of his regiment. 

This a t  --------------------, on or  about ----------. 

CHARGE.Misbehavior before the enemy, in violation of the Forty-second 
Article of War.. --

Specificution. In that  Major A. B., commanding ----------, having been 
ordered forward with his said command to engage the enemy, did, while said 
command was advancing and under fire, abandon the same and seek safety a t  
the rear, and did not reappear until the engagement was concluded. 

This a t  	  on or about ----------. 
CHARGE. Abandoning a post, in violation of the Forty-second Article of War. 
Specification. In  that  Colonel A. R., &c., having Been, by his proper superior, 

Brig. Gen. ----------,duly placed in command of the Post of ----------,and 
ordered to defend the same, did, in disregard of his orders and his duty, shame- 
fully abandon his said post to the enemy. 

This a t  --------------------,on or  about ----------. 
CHARGE. Quitting his post to pldnder and pillage, in violation of the Forty- 

second Article of War. 
Specification. In  that A. B., Private, &c., being on duty with his regiment 

in the field, did quit his post and colors for the purpose of plunder and pilllage, 
and did commit plunder and pillage of the property of one C. D., a citizen, by 
forcibly entering the house of said C. D., against his will, and taking therefrom 
and appropriating money and effects of the said C. D., of the value of ---------
dollars. 

This at--------------------,on or  about----------. 

CHARGE.Compelling a surrender, in violation of the Forty-third Article of 
War. 

1566 	 specification. In that A. B., Captain, Bc., being an officer under the  
command of Colonel C. D., commanding the post of ---------- then 

threatened by the enemy, did, in combination with officers and soldiers of 
said command, by (state means employed,) coinpel said Colonel C. D. to sur- 
render said post to the enemy. 

This at--------------------, on or about----------. 

U N U ~ RA?* ICLE 44. 

CHAWE.Violation of the Forty-fourth Article of War. 
Specillcation. In  that A. B., Captain, &c., did make known the watchword to 

one C. D., a civilian; he the said C. D. not being a person entitled to receive 
the same, according to the rules and discipline of war. 

Or-did 	 presume to give to ----- a watchword different from that which 
11e had received. 

This a t  --------------------,on or about 
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CHARGE.Relieving the enemy, in violation of the Forty-fifth Artlcle of War. 
Specification. In  that  A. B. (describing him), did relieve the enemy by fur- 

nishing to certain soldiers of his army, whose names are  unknown, ammunition, 
'to wit, about one hundred pounds of powder. 

This a t  .--------------------,on or about ----------. 
 
UNDER ARTICLE 46. 
 

CHARGE.Corresponding with the enemy, in  violation of the Forty-sixth Article 
of War. 

Specification. In that A. R., ----------,did directly hold correspondence with 
and give intelligence to the enemy, by writing and transmitting secretly through 
the lines to one C. D., a n  officer of the enemy's army, a communication in 
words and figires following, (or, in substance a s  follows,) to wit:--(Insert 
communicatiolz-or its substance-containing material infomation.) 

This a t  on or about ---------, 

CHARGE.Desertion, in violation of the Forty-seventh Article of War. 
Specification. In, that  A. B., Private, kc., having been duly enlisted in the 
  

military service o f .  the United States, did desert the same, and did remain 
 
absent a s  a deserter therefrom till arrested a t  ----------,
by ----------,on -- - - - - - - --. 

Or-having been duly enlisted, etc., and having received a furlough authoriz- 
 
ing him to be absent from said service, from ---------- to ----------,did not 
 
a t  said last date return to said service, but did continue to remain absent with 
 
the intent to abandon the same, and did actually remain absent as  a deserter 
 
therefrom till arrested a t  ----------,by ----------, on ----------. 

This a t  -------,-,----------, on or about _---------. 
 
UNDER ARTICLE 49. 
 

1567 CHARGE. Desertion, in violation of the Forty-ninth ,Qrticle of War. 
Specification. In  that  A. B., Captain, &c., having duly tendered his 
 

resignation a s  such Captain, did, before having received due notice of the 
  
acceptance of the same, quit his post and proper duties, without leave from the 
  
proper authority, and with intent to remain permanently absent therefrom. 
 

This a t  --------------------, on or abput ---
UNDER ARTICLE 50. 

CHARGE. Desertion, in violation oi the Fiftieth Article of War. 
Specification. In  that A. B., Private, Company A, First Regiment U. S. In-


fantry, did, without having been regularly discharged from said company and 
 
regiment, enlist himself in  the Second Regiment U. S. Cavalry. 
 

This a t  --------------------, on or about ----------. 
CHARGE. Receiving, &c., a deserter, in violation of the Fiftieth Article of 
 

War. 
 
Specification. In  that A. B., Captain, First Regiment U. S. Infantry,-upon 
 

one C. D., a Private of the Second Regiment U. S. Cavalry, offering himself 
 
to  him, the said A. B., for enlistment in said First Infantry, without having 
 
been regularly discharged from said Second Regiment of Cavalry,-did, though 
 
knowing that  he had not been so discharged but was a deserter from said 
 
regiment, neglect to confine him or give notice of his offence to the officers of 
 
said regiment, but did receive and entertain the said C. D., and suffer him to 
 
be enlisted in said First Regiment of Infantry. 


This a t  --------------------, on or about ----------. 

CHARGE. Persuading to desert, in violation of the Fifty-first Article of War. 
Specification. In  that A. B., Corporal, Company A, First Regiment U. S. 
 

Infantry, did advise and persuade C. D., a private of said cornpang and regi- 
 
ment, to desert the U. S. Service; he the said C. D. thereupon deserting said 
 
service in company with the said A. B. 
 

This a t  --------------------,on or about ----------. 



MILITARY LAW AN1 

CHARGE. Arson, in vlolation of t h e  Fifty 
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UNDERARTICLE54. 

CHARGE. Violation of the Fifty-fourth Article of War. 
Specification. In  that  A. B., Captain, &c., commanding a detachment on the 

march,-upon complaint being made to him that Private C. D. of his com
mand had ill-treated a citizen,--did neglect to see justice done to the offender 
and reparation made to the party injured out of a part of the offender's pay 
or otherwise. 

This a t  --------------------, on or  about ----------. 

1568 CHARGE. Violation of the Fifty-fifth Article of War. 
Specification. In  this that A. B., Private, Cc., (not being ordered to do 

s o  by a general officer commanding a separate army i n  the field or other compe- 
tent authority,) did maliciously destroy, by burning, a stack of hay, the property 
of one C. D., an inhabitant of the United States. 

This a t  --------------------,on or about ----------. 

CHARQE. Violation of the Fifty-sixth Article of War. 
Specification. In  that A. B., Private, &.,-upon C. D., an inhabitant of the 

country, bringing provisions into the camp of the U. S. forces a t  ----------,
did do violence to said C. D., by assaulting and beating him and seizing upon 
the said provisions. 
' This a t  (a place " in  foreign parts,") on or about ----------. 

CHARGE. Forcing a safeguard in violation of the Fifty-seventh Article of 
War. 

Specification. In  that A. B., Private, Cc., did, with other soldiers of his regi- 
ment, force a safeguard known to him to have been placed over the house and 
premises of one C. D., an inhabitant of the country, by overpowering the guard 
posted for the protection of the same, and violently entering said premises and 
committing waste and plunder therein. 

This a t  ( a  place " i n  foreign parts,") on or about ----------. 
Or-This a t  ( a  place within the United s tates)  on or about ----------,and 

during rebellion against the supreme authority of the United States. 

CHARGE.Murder, in violation of the Fifty-eighth Article of War. 
Specification. In  that  A. B., Private, Cc., did feloniously and with malice 

aforethought, kill C. D., Private, &c., by shooting him with his rifle. 
This, in time of war, a t  --------------------, on or about ----------. 
CHARGE. Manslaughter, in violation of >he Fifty-eighth Article of War. 
Specification. In  that A. B., Private, LC., did unlawfully and feloniously 

kill one C. D., a civilian, by shooting him with a pistol. 
This, in time of war, a t  --------------------,on or about ----------. 
CHARGE. Mayhem, in violation of the Fifty-eighth Article of War. 
Specification. In that A. B., Private, Cc., in a personal combat with C. D., 

Private, Cc., did, unlawfully and feloniously, inflict a violent injury upon 
1569 and wholly blind one of his eyes, thereby depriving him, the said C D., 

of the use of that  member in battle, and disabling him for active service 
a s  a soldier. 

This, in time of war, a t  --------------------,on or about --------,-. 
CHARGE.Robbery, in violation of the Fifty-eighth Article of War. 
Specification. In  that  A. B., Private, LC., did unlawfully and feloniously 

make an assault upon one C. D., a civilian, and, by means of violence, take 
from his person property belonging to him, to wit fifty dollars in gold. 

This, in time of war, a t  --------------------,on or about ----------. 
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CHARGE.Arson, In violation of t h e  Fifty-eighth Article of War. 
Specification. In  that  A. B., Private, &c., did unlawfully and feloniously 

set fire to  and burn the dwelling house of one C. D., a civilian. 
This, in time of war, a t  --------------------,on or about ----------. 
CHARGEBurglary, in violation'of the Fifty-eighth Article of War. 
Specification. In  that A. B., Private, &c.. did unlawfully and feloniously 

break into and enter, in the night time, the dwelling house of one C. D., a 
civilian, with intent to commit larceny therein. 

This, in time of war, a t  --------------------,on or about ----------. 
CHARGE.Larceny, in violation of the Fifty-eighth Article of War. 
Specification. In  that A. B., Private, &c., did unlawfully and feloniously 

take and carry away a gold watch, of the value of one hundred dollars, the 
property of one C. D., a civilian, agalnst the will and consent of him, the said 
C. D., and with the intent of appropriating the same to his, the said A. B.'s, own 
use. 
 

This, in  time of war, a t  --------------------,on or about ----------. 
CHARGE.Rape, in  violation of the Fifty-eighth Article of War. 
Specification. In  that A. B., Private, &c., did unlawfully and feloniously 

have carnal knowledge of and ravish one C. D., by means of force and against 
her will and consent. 

This, in time of war, a t  --------------------,on or about ----------. 
CHARGE.~ s s a u l t 'and battery, in  violation of the Fifty-eighth Article of 

War. 
Specification. In  that A. B., Private, &c., did unlawfully and feloniously 

assault and beat one C. D., a civilian, by knocking him down with his musket. 
This, in  time of war, a t  --------------------,on or about ----------. 

UNDEBAETICLE 59. 

CHARGE.Violation of the Fifty-ninth Article of War. 
Specification. In  that A. B.,Captain, &c.. commanding the Post of ---------- ;

when Private C. D., kc., a soldier under his command, was duly accused of 
having committed a criminal offence, to wit robbery, against the person of 

1570 one E. F., a citizen of the State of ----------,and an application for the a p  
prehension and delivery to the civil authorities, of the said C. D., had been 

duly made by the Sheriff of t h e  County of ----------,in  behalf of said E. F., to  
him the said A. B., commanding a s  aforesaid ;-he the said A. B. did refuse to  

,deliver over the said C.D. to the civil authorities, o r  to aid them in appre
hending him. 

This, in time of peace, a t  --------------------,on or  abput ----------. 

CHABGE. Presenting a fraudulent claim, in violation of the Sixtieth Article 
of War. 

Specification. I n  that A. B., Captain, &c., having duly received from Major 
----------,Paymaster U. S. Army, a t  Washington, D. C., his monthly pay for 
t h e  month of January, 1886, did, notwithstanding, subsequently make and pre- 
sent to Major ----------,Paymaster U. S. Army, a second and duplicate pay 
account and claim for pay for the same month, well knowing that  said claim 
was false and fraudulent. 

This a t  the City of New Pork, on or about ----------. 
CHARGE.Making and using a false writing, in  violation of the Sixtieth Artl- 

cle of War. 
Specification. I n  that A. B., Captain, &c., for the purpose of aiding one C. D., 

a civil employee of the United States, to obtain the approval and allowance of 
a claim against the United States, for services rendered a s  such employee, did 
make and furnish to said C. D. a writing, in  which he certified and stated that 
said claim was correct and just;  he the said A. B., Captain, &c., well knowing 
tha t  the said claim was fraudulent in that  said services had not been rendered 
a s  alleged therein, and that said certificate and statement were therefore false. 

This a t  --------------------,on or  about ----------. 
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CHARGE. WrongfUl disposition of public 
tieth Article of War. 

.Specification. I n  that A. B., Captain a 
Army, having in his charge, a s  such Assis 
horses furnished for the military service 01 
and knowingly dispose of one of said hors  
civilian, and allowing him to keep and use 
and purposes. 

This a t  --------------------, during the 

CHARGE. Wrongful disposition of pub 
Sixtieth Article of War. 

Specification. I n  that A. B., Private, tee. 
service, wrongfully dispose of certain ordn 
States, and furnished to him for use in ti 
articles with their values;) the same being 
&c., was accountable. 

This a t  --------------------, on or aboul 

CHARGE. Purchasing public prgperty in 
War. 

Specification. In  that A. B., Priyate, 
C. D., Private, &c., property of the United 
been issued to the said C. D.. for his use 
C. D., having no lawful right to sell the sa  

This a t  --------------------, on or abou 

CHARGE. conduct unbecoming an office 
the Sisty-first Article of War. 

Specification. In  that A. B., Captain, &I 

expedition against hostile Indians, whic 
negligence, did 'make and forward to his cc 
a n  official report of said expedition in whic 
as follows, to wit :- 

(Quote the statements so far as rnateri~ 
which said statements were wholly, or 

by him the said A. B. for the purpose of c 
as to the matter of the responsibility for t 

This a t  --------------------, on or a b o ~  

CHARGE. Conduct unbecoming an office 
Specification. In  that -4. B., Captain, 

(state the da te ) ,  justly indebted 
1573 of ---------- cfollars, for articles 

to him the said A. B., by reason an 
and assurance of him, the said A. B., th: 
a t  the end of the then month, did nevert 
excuse, to pay for the same a t  that  timl 
for payment, for more than one year z 
on ----------(state the da te ) ,  being urg 
ment, did evade the same by representin 
without means for such payment; which 
false, he, the said A. B., being in fact po 
ment of said debt. 

This a t  --------------------, on the da 

CHARGE. Conduct unbecornlng an officc 
Specification. In  that A. B., Captain, 

against him for drunkenness, by his col 
did, on ---------- (state the date,) in 
said charge, and to escape a trial there 
mander a written promise and pledge, 
wit :- 

(Insert pledge to abstain front spirituo 

CHARGE.Forgery, in viclation of the Sixtieth Article of War. 
Specification. In  that A. B., Private, kc., for the purpose of obtaining the a p  

proval, and payment to him, of a claim against the United,,States for certain 
pay and allowances set forth in  a certain " final statement prepared by him, 
did forge and counterfeit thereon the name and signature of Captain C. D., &c., 
his company comnlander, a s  certifying to the correctness of the same. 

This a t  --------------------, on or about ----------. 
CHARGE.False payment, in  ~iolat ion of the Sixtieth Article of Wai-. 
Specification. In  that A. B., Captain, kc., being a disbursing officer of the 

United States, slid as  such in possession of public funds of the United States, 
furnished and intended for the military service thereof; upon the presentation 
to him as  such disbursing off~cer, by one C. D., a contractor with the United 
States, or a claim fol ---------- dollars, a s  the amount due for certain sup- 

plies furnished by said contractor; and upon the signing, and rendering 
1571 to the said A. B., by him f i e  said C. D., of a receipt for the said amount, 

did knowingly deliver to said C. D., in payment of said claim, an amount 
of said funds less than that  for which he had received such rece i~ t .  to wit the - .
amount of ---------- dollars. 
 

This a t  on or about ----------. 
 
CHARGE. Making and delivering an untrue receipt, in violation of the Sixtieth 

Article of War. 
Specification. I n  that Captain A. B., &c., a disbursing officer of the United 

States, and a s  such authorized to make, and deliver to one C. D., a contractor 
with the United States, a paper certifying the receipt by the United States, 
through him, the said A. B., &c., of certain property, to wit :.................... 
 
furnished by the said C. D., and intended for the military service of the United 
States, did, with intent to defraud the United States, make, sign, and deliver 
to the said C. D., a certificate containing statements as  to the quantity, (or
aalue, &c.,) of said property, without having full knowledge of the truth of 
said statements, but knowing that  the same were in part false. 

This a t  --------------------, on or about ----------. 
CHARGE.Embezzlement, in violation of the Sixtieth Article of War. 
Specification. I u  that A. B., Captain, kc., being a disbursing officer of the 

United States, and a s  such having in his possession public funds of the United 
States, furnished and intended for the military service thereof, and duly en- 
trusted to his charge for disbursemeut in and for said service, did wrongfully 
and in violation of said trust, embezzle, and knowingly and wilfully apply 
to his own use and benefit, by (specify the manner, purpose, &c., o f  the personal 
application,) a portion of said funds, to wit the sum of ---i------dollars. 

This a t  --------------------,on or about ----------. 
CHARGE. Embezzlement, in violation of the Sixtieth Article of War. 
Specification. In  that  A. B., Captain, kc., being a disbursing officer of the 

United States, and being a s  such authorized to draw for proper purposes offi- 
cial checks upon ----------,a public depositary of the United States, in which 
were deposited public funds furnished and intended for the military service of 
the United States. did, for a purpose not prescribed or authorized by law, t o  
wit for the payment of a personal debt, withdraw by check a portion of said 
funds, to wit the sum of ---------- dollars: this in violation of Sec. 5488, Re
vised Statutes. 

This a t  --------------------, on or about ----------. 
CHARGE. Misappropriation, in violation of the Sixtieth Article of War. 
Specification. In that  A. B., Captain, kc., being a disbursing officer of the  

United States, and having as  such been supplied with certain funds of the  
United States, to wit the sum of ---------- dollars, furnished for the 

1572 military service but for the specific purpose of the erection of public 
quarters for soldiers kt the Post of ----------,did knowingly and wil- 

fully misappropriate the said funds by applying a portion of the same to t h e  
erection of public stables a t  said Post. 

This a t  --------------------,on or about ----------. 
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? not prescribed or authorized by law, t o  
ebt, withdraw by check a portion of said 
lollars: this in violation of Sec. 5488, Re- 

ition of the Sixtieth Article of War. 
&in, Cc., being a disbursing officer of the  
been supplied with certain funds of the  
of ---------- dollars, furnished for the  

pecific purpose of the erection of public 
s t  of ----------, did knowingly and wil- 
)y applying a portion of the same to t h e  

about ----------. 
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CHARGE. Wrongful disposition of public property, in violation of the Six- 
tieth Article of War. 

Bpecificatbn. In  that A. B., Captain and Assistant Quartermaster, U. S. 
Army, having in his charge, a s  such Assistant Quartermaster, certain public 
horses furnished for the military service of the United States, did wrongfully 
and knowingly dispose of one of said horses by loaning the same to C. D., a 
civilian, and allowing him to keep and use the said horse for his personal uses 
and purposes. 

This a t  --------------------, during the month of ----------,1886. 

CHARGE. Wrongful disposition of public property, in violation of the 
Sixtieth Article of War. 

Specification. In  that A. B., Private, kc., did, in deserting from the military 
service, wrongfully dispose of certain ordnance stores belonging to the United 
States, and furnished to him for use in the military service, to wit, (specify 
articles with their values;) the same being property for which Captain C. D., 
kc., was accountable. 

This a t  --------------------, on or about ----------. 
CHARGE. Purchasing public property in violation of the Sixtieth Article of 

War. 
Specification. I n  that A. B., Priyate, &c., did knowingly purchase from 

. C.  D., Private, &c., property of the United States, to wit one pistol which had 
been issued to the said C. D.. for his use in the military service; he, the said 
C. D., having no lawful right to sell the same. 

This a t  -,------------------,on or about ---------, 

CHARGE. Conduct unbecoming a n  officer and a gentleman, in violation of 
the Sixty-first Article of War. 

Specification. In  that A. B., Captain, &c., having conducted a n  unsuccessful 
expedition against hostile Indians, which had failed mainly through his 
negligence, did 'make and forward to his conlmanding officer, Colonel C. D., Cc., 
a n  official report of said expedition in which were contained certain statements 
as follows, to wit :

(Quote the stateinents so f a r  as  material.) 
Which said statements were wholly, or in great part, false; and were made 

by him the said A. B. for the purpose of deceiving his said commanding officer 
a s  to the matter of the responsibility for the failure of the said expedition. 

This at--------------------, on or about----------. 

CHARGE. Conduct unbecoming an officer and a gentleman. 
Specification. In that -4. B., Captain, &c., having become, on ---------

(state the date),  justly indebted to C. D., a civilian, in the sum 
1573 of ---------- dollars, for articles sold and furnished by said C. D. 

to him the said A. B., by reason and upon the faith of the express offer 
and assurance of him, the said A. B., that the same should be fully paid for 
a t  the end of the then month, did nevertheless neglect, without due cause or  
excuse, to pay for the same a t  that time, and, though repeatedly applied t o  
for payment, for more than one year succeeding; and, upon then, to wit, 
on ----------(state the date),  being urgently pressed by said C. D. for pay- 
ment, did evade the same by representing to said C. D. that he was wholly 
without means for such payment; which said, representation was knowingly 
false, he, the said A. B., being in fact possessed of ample means for the pay- 
ment of said debt. 

This a t  --------------------,on the dates above mentioned. 

CHARGE.Conduct unbecoming a n  officer and a gentleman. 
Specification. In  that A. B., Captain, kc., having had a charge preferred 

against him for drunkenness, by his conlmnnding officer, Colonel C. D., &c., 
did, on ---------- (state the date,) in order to induce the withdrawal of 
said charge, and to escape n trial thereon, make and give t o  his said com
mander a written promise and pledge, upon honor, in terms a s  follows, t o  
wit :

(Insert pledge to abstain front spirituous liquors for a certain time stated.) 



MILITARY LAW AND 

officer Colonel C. D., LC., did, before being 
enlarged, by his said commander or other 
arrest and confinenlent by quitting the same 
of and to drill his said con1pany.l 

This a t  --------------------, or1 or abou 

CHARGE. Failing to make report of a pric 
drticle of W R ~ .  

Specification. I n  that A. R., Second Lieu 
and having had committed to his charge, as 
C. D., CC., did wholly fail, within twenty-fc 
after beicg relieved from his guard, to makc 
in renard to such prisoner requi-red by the 

This a t  --------------------, on or abou 
- 

CHAEGE. Violation of the Sixty-ninth 1 
Specification. I n  that A. B., Second Lieu 

and having had committed to his charge, 
one C. D., &c., did presume, without pr  
prisoner ; 

Or-did suffer the said prisoner to esca 
This a t  on or abou 

CHARGE. Being a spy. 
Specification. In  that A. B., Captain, 8 

----------, a public enemy a t  war wit 
authority and secretly, lurk and act as  a sp 
military post of the armies of the United B 

information in reghrd to the numbers, reso 
with intent to impart the same to the said 

This, in time sf war, a t  or near the saic 

CHARGE. Violation of the Laws of War. 
Specification. In that A. B., Captain, f 

----------, an enemy a t  war with the Un 
out authority penetrate within the lines o 
engage therein in recruiting men for the n 

This a t  --------------------, on or abo 

CHARGE. Guerilla warfare, in violation I 

Specification. In  that A. B., a t  a time o 
----------, and not being commissioned, 
service of either of said belligerents, but I 
in combination with sundry other persons 
warfare against the inhabitants of the Un 
such warfare did attack and forcibly en 
a peaceable citizen of the United States, r 
and other property of the value of five hur 
by the said C. D., did then and there u n l a ~  

This a t  --------------------, on or abc 

1 See a caw of breach of arrest, thus commil 
1862. The o5cer was convicted and cashiered 

Whereupon, in consideration of the mid promise and pledge, the said 

Colonel C. D. did not forward for trial the said charge but withdrew the same; 

but, nothwithstanding, he the said A. B., Captain, kc., did soon after, to wit 

on ----------,become drunk. 


This a t  --------------------, the dates above mentioned. 
on 

CH- Absence without leave, to  the prejudice of good order and military 
discioline. 


sdecification. In  that  A. B., Captain, kc., did without authority absent him- 

self from his post, command and duties, for one meek, to wit from ---------

to ----------,1886. 


This a t  --------------------,on and between the dates mentiened. 

CHABGE. Neglect of duty, to the prejudice of good order and military
discipline. 

Specification. I n  that  A. B., Major, &c., commanding a detachment operating 

against hostile Indians, and being ordered by his commanding officer, Brigadier 

General ----------,U. S. Army, to pursue and attack a certain body of Indians 

(describing them), did, by unnecessary delays and want of proper precautions, 

wholly fail to attack said Indians, but did allow them to attack his com

mand to its .serious disadvantage and deteriment. 

This a t  --------L-----------,on or about ----------. 
CHARGE. Conduct to the prejudice of good order and military discipline. 

Specification. I n  that A. B., First Iieutenant. Cc., did in public, in the 


presence of enlisted men, engage in a noisy and disorderly alterca
1574 tion with another officer, to wit Second Lieutenant C. D., kc., exchang- 

ing with him blows and applying to him opprobrious epithets. 
This a t  --------------------,on or about ----------. 
CHARGE. Conduct to the prejudice of good order and military discipline. 

Specification. I n  that A. B., Major, &c., being a disbursing' officer of the  


United States, did, in violation of Paragraph 690, Army Regulations, gamble 
and bet a t  cards for money. 

This a t  --------------------,on or about ----------. 
 
CHARGE.Conduct to  the prejudice of good order and military discipline. 

Specification. In  that A. B., Private, %c., U. S. Cavalry, did abuse and 

maltteat his horse, by needlessly and wantonly striking and beating him on 
the head and body. 

CHABGE. Conduct to the prejudice of good order and military discipline. 

Specification. I n  that  A. B., Private, kc., being a member of the guard in 


charge of certain prisoners employed in, (state upon %@at or how employed,) 
was so careless and neglectful of his duty that one of said prisoners, to wit ' 

C. D., kc., was enabled to make his escape. 
This a t  --------------------, on or about ----------. 
CHARGE. Fraudulerit enlistment, in violation of the Sixty-second Article of 

War. 
Specification. In that  A. B., by wilfully and falsely representing to C. D.,

Captain, Cc., recruiting officer, that  he Was twenty-one years of age and had no 
parent or guardian, whereas in fact he was but eighteen years of age and had 
a father living, did fr8udulently enlist, and procure himself to be enlisted, in 
the military service of the United States, and did under and by virtue of said 
false statements and frandulent enlistment, procure himself to be paid, and did 
receive, certain pay and allowances from the United States, to wit (state
amount or nature of pay or  allowances). 

This a t  ,,------------------, on or  about ----------. 

CHARGE. Breach of arrest, in violation of the Sixty-flfth Article of War. 

Spedflcation. In  that  A. R., Captain, Company A, ---- Regiment, &c., having 


been duly arrested and confined to his quarters, by order of his commanding 
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the said promise and pledge, the said 
ial the said charge but withdrew the same; 
A. B., Captain, kc., did soon after, to wit 

the dates above mentioned. 

:o the prejudice of good order and military 

ain, kc., did without authority absent him- 
ties, for one week, to wit from 

and between the dates mentiened. 

e prejudice of good order and military 

r, &., commanding a detachment operating 
dered by his commanding officer, Brigadier 
ursue and attack a certain body of Indians 
rry delays and want of proper precautions, 

but did allow them to attack his com- 
nd deteriment. 
r about ----------. 
e of good order and military discipline. 
s t  I~ieutenant, &c., did in public, in the 
gage in a noisy and disorderly alterca- 
rit Second Lieutenant C. D., kc., exchang- 
ing to him opprobrious epithets. 
r about----------. 

! of good order and military discipline. 
or, &c., being a disbursing' officer of the 
'aragraph 590, Army Regulations, gamble 

about ----------. 
! of good order and military discipline. 
vate, &c., U. S. Cavalry, aid abuse and 
~d wantonly striking and beating him on 

of good order and military discipline. 
ite, &c., being a member of the guard in 
in, (s ta te  upon z@at or how employed,) 

3 duty that one of said prisoners, to wit 
scape. 
* about ----------. 
1 violation of the Sixty-second Article of 

ilfully and falsely representing to C. D., 
e was twenty-one years of age and had no 
ie was but eighteen years of age and had 
st, and procure himself to be enlisted, in 
ates, and did under and by virtue of said 
;merit, procure himself to be paid, and did 

from the United States, to wit (s ta te  
:es ) . 
about --------,-. 

t ion of the Sixty-Afth Article of War. 
n, Company A, ---- Regiment, &c., having 
is quarters, by order of his commanding 
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officer Colonel C. D., kc., did, before being set a t  liberty, or having his limits 
enlarged, by his said colrlmander or other competent authority, break his said 
arrest and confinenlent by quitting the same and proceeding to assume command 
of and to drill his said con~pany .~  

This a t  --------------------,OII or ahout ---------

CHARGE.Failing to make report of a prisoner, in violation of the Sixty-eighth, 
drticle of War. 

Specification. Iu  that A. R., Second Lieutenant, kc., being officer of the guard, 
---------,and having had committed to his charge, a s  such, a certain prisoner, to wit one 

C. D., kc., did wholly fail, within twenty-four hours after such commitment, o r  
after beinz relieved from his =lard, to make to his commanding officer the report ~

in regard'io such prisoner required by the said Article. 
This a t  --------------------, ----------.on or about 

CHARGE. Violation of the Sixty-ninth Article of War. 
Specification. In  that A. B., Second Lieutenant, kc., being officer oC the guard, 

and having had comrllitted to his charge, as  such, a certain prisoner, to wit 
one C. D., &c., did presume, without proper authority, to release the said 
prisoner ; 

Or-did suffer the said prisoner to escape. 
This a t  --------------------,on or about ----------. 
CHARGE.Being a spy. 
Specification. In  that A. B., Captain, LC., being an officer of the Army of' ---------... a ~ u b l i c  enemy a t  war with the United States, did, without 

authority and secretly, lurk and act as  a spy in and about ----------,a fortified 
military post of the armies of the United States,.and did there collect material 
information in reghrd to the numbers, resources, and operations of said armies, 
with intent to impart the same to the said enemy. 

This, in time af war, a t  or near the said ----------,on or about ----------. 
CHABQE. Violation of the Laws of War. 
Specification. In that A. B., Captain, &c., being an officer of the army of' 

----------,an enemy a t  war with the United States, did unlawfully and with- 
out authority penetrate within the lines of the army .of the United States, and 
engage therein in recruiting men for the military service of the said enemy. 

This a t  --------------------,on or about ----------. 
CHARGE.Guerilla warfare, in violation of the Laws of War. 
Specification. In  that A. B., a t  a time of war between the United States and 

----------, and not being commissioned, enlisted, or employed in the military 
service of either of said belligerents, but acting independently of the same, did, 
in combination with sundry other persons similarly acting, engage in unlawful 
warfare against the inhabitants of the United States, and in the prosecution of 
such warfare did attack and forcibly enter the dwelling-house of one C. D., 
a peaceable citizen of the United States, and rob him and his family of money 
and other property of the value of five hundred dollars, and, upon being resisted 
by the said C. D., did then and there unlawfully shoot and kill him. 

This a t  --------------------,on or about ----------. 
1 See a case of breach of arrest, thus committed, in G. 0.25, A. & 1. G. O., Richmond, 

1862. The oficer was collv~ctedand cashiered. 



XXI. 

EX'6 FORM O F  A RECORD 	OF A TRAIL BY A GENERAL COURT
MARTIAL. 

PBOCEEDINGSOF GENERALCOURT-MARTIAL, case ofA in the First 
Lieutenant

--------------------, convened by the following Order :-


Special Orders HEADQUARTERS,DEPT. OF --------------------, 
No. ----. .............................. 1895. 

A General Court-Martial is appointed to meet .................... a t  10 
o'clock A. M.,on Monday, --------------------, 1895, or a s  soon thereafter a s  
practicable, for the trial of First Lieutenant --------------------,and such 
other persons a s  may be brought before it. 

DETAIL FOR THE COURT. 

1.Lieutenant Colonel .............................. 
 
2. Major-----------------------------------------
3. Captain ---------------------------------------
4. Captain---------------------------------------
5. First Lieutenant -------------------------------

Captain ------------------------------, 
Judge Advocate. 

Upon the final adjournment of the court, the members thereof will return t o  
their proper stations. The travel enjoined is necessary for the public service. 

By command of Brigadier General 
------------------------------, 

Assistant Adjutant General. 

------------------------------. 
Pursuant to the foregoing Order, the Court assembled a t  the place, date, and 

hour therein specified. Present the following Members:- 
Lient. Col.------------------------------------

Captain--------------------------------------

Captain--------------------------------------


First Lieutenant-------------------------- 
1577 The Judge Advocate, Captain --------------------, and the Accused, 

First Lieutenant --------------------,were also present. 
There being no quoruni, the members present adjourned to ---------- a t  , 

o'cbck -a. M. 

-----------------------------. 
Pursuant to the foregoing Order and to adjournment the Court reassembled 

a t  the said place and date, a t  the hour of -- o'clock A. M. Present the fol- 
lowing Members :-

Lieut. Col.------------------------------

Major ................................. 
 
Captain--------------------------------

Captain--------------------------------

First Lieut.----------------------------


1024 



------------------------------ 

The Judge Advocate, Captain --------------------,and the Accused, First 
Lieutenant --------------------, were also present. 

Major ------------------, anthe Member absent on the first day, tendered 
explanation in writing of his absence which was directed by the Court to be 
amnexecl to the Record, marked "Exhibit A," 

The Judge Advocate stated that he had appointed, a s  Reporter for this 
trial, Mr. --------------------,who, being introduced, was duly sworn bv 
t l ~ e  Judge Advocate. 

The Accused asked leave to introduce, as  his Counsel, --------------------, 
iCsq., Counsellor a t  Law. The Court assenting, the Counsel appeared and took 
his seat. 

The Order convening the Court was then read by the Judge Advocate, and 
the Accused was asked if he wished to object to any of the Members. H e  
thereupon, through his Counsel, interposed a challenge to Captain ---------
----------, on the ground that he had investigated the case and preferred 
the charges, and was to be presumed to have formed an opinion on the merit. 

The challenged Member, on being called upon by the President of the Court 
for remarks, stated that vrhile he had in fact preferred the charges after an 
examination of the evidence, he did not consider that he had formed such 
opinion as  to affect his impartiality. 

After argument by the .Judge -4dvocate and Counsel, the Court was c:eared 
for deliheration, the challenged Member, the Accused and the Judge-Advocate 
withdrawing. On the doors being reopened, it  was announced by the Presi- 
dent that the challenge was sustained. 

The Accused, being asked if he objected to any other Member, replied in 
the negative. 

The Court being reduced below a quorum, the Judge Advocate was instructed 
to communicate the fact to the Convening Authority. 

The Court thereupon adjourlied to ---------- a t  -- o'clock a. N, 

.............................. 
 

Pursuant to adjournment, the Court reassembled a t  the said place and date 
a t  the hour of ---- o'clock A. M. Present the following Members: 

Lieut. C:ol.-----------------------------
&iajor----------------------------------
Captain.-------------------------------
First Lieut.----~-----------------------
The Judge Advocate, Captain --------------------,and the Accused, First 

Lieut. --------------------.with his Counsel, mere also present. 
The Proceedings of the foregoing day were read ancl approved. 
The following Orde'r, detailing a new RIember, was then read by the Judge 

Advocate. 
(Insert copy of G. 0. o r  8. 0.) 
The newly-detailed Rfember, Captain --------------------, took his seat 

upon the Court. 
The Sccused being asked if he desired to object to said Member, replied in 

the negative. 
The RIenibers of the Court were then severally s~vornh v  the Judge Advo- 

wtc ,  and the Judge Advocate mas duly sworn by the President of the Court ;
all of which oaths were administered in the presence of the Accused. 

The Accused was thereupon arraigned upon the following Charges and 
Specifications : 

(Insert or ig ina l  Ol~grges,  &c., or copy.) 
To the first Charge, ( "  Disrespect to his Com~nznding Oficer, in  violation of 

the Twentieth Article of Wzr,") and its Specifications, the Accused, through 
his Counsel, interposed the Specic~l Plea of F o r ~ ~ l e r  that he had been Trial,-in 
arraigned upon the same before a previous General Court-Martial, had duly 
pleaded thereto, and the proceedings had thereupon been discontinued by the 
United States, without fault or act of his. 

The Jnrlge P;ilvocate replied that, immediately xpon tine o r i ~ i n a l  arrnign- 
ment, the Court hacl been dissolved, for the'reason that several of the RIem- 

616156 0 - 44 - 65 
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bers had been required for active service in  the field; and he contended that, 
a s  the proceedings had been carried no farther, there had been no "former 
trial " in the sense of the 102d Article of War. 

The fact in  regard to the dissolution of the first Court being conceded, on the 
part of the Accused, to be a s  stated,--after argument had upon the Plea, the 
Court cleared for deliberation, (tbe Judge Advocate withdrawing,) and on 
i t s  being reopened, i t  was announced by the President that the Plea was not 
sustained. 

The Accused, through his Counsel, then moved to strike otlt the Specification 
to the Second Charge, (" Breach of Arrest, i n  violation of the Sixty-fifth 

1579 Article of War,") on account of indefiniteness a ~ l d  uncertainty; i t  alleg- 
ing simply that  the Accused, having been confined, kc., did, without au

thority, "quit his confinement," without settlng forth in what the alleged 
offence of quitting consisted, i. e. where he went o r  what he d id ;  so that he, 
the Accused, was not apprized by the Specification with what particular act 
he was charged, or what he was called upon tb defend. 

The Judge Advocate replied, and the Court was then cleared, the Judge Advo- 
cate withdrawing. On reopening, i t  was announced by the President that  the 
Motion would be granted unless the Judge Advocate shauld amend the Specifica- 
tion by averring in what act or acts the alleged offence consisted. The Judge 
Advocate thereupon, by consent of the Court, amended Che Specification by 
adding thereto the words-" by going to, and remaining for one hour at ,  the 
quarters of another officer, Captain .................... of said regiment." 

The accused thereupon pleaded to the several Charges and Specifications, a s  
follows : 

To the 1st Specification, First Charge-Not Guilty.
To the 2d Specification, First Charge-Not Guilty.
To the First Charge-Not Guilty.
To the Specification, Second Charg-uilty. 
To the Second Charge-Guilty. 
The President then directed all  persons present a s  witnesses to leave the 

court-room and not return until severally called upon to testify. 

TESTIMONY FOR THE PROSECUTION. 

The Judge Advocate thereupon openea the Testimony for the Prosecution by 
calling a s  a witness Captain who, being duly sworn, 
testified, in answer to questions by the Judge Advocate, a s  follows: 
-Question. Please state your name, rank and office. 
Answer. (Stating particulars in  full.) 
Question. Do yon know the accused, First Lieutenant 

and, if so, how long and where have you known him? 
Answer. I do; I have known him for four years, a t  and a t  

Question. Do you know his commanding officer, Colonel --------------------? 
Answer. I do. 
Question. Were you present a t  an interview and conversation between the 

Accused and his said commanding officer, a t  ----------,on July 1st last? 
Answer. I was present and heard the conversation. 
Question. Did not the Accused sag to the Colonel----------? (Stating what 

was alleged in the SpecificatBon as  clainted to  have been said by Accused.)
The Accused objected to the question as  obviously leading. 
The Court, withont clearing, sustained the objection. 
Question. State all that you heard said a t  that interview. 

' 
Answer. What I heard was a s  follows. (States details of conversation.)
Direct examination closed. 

Cross-examination by the Accused. 
1580 Q~cestion. How near were you to the parties a t  this conversation? 

Answer. I was within about ten feet. 
Question. How did the Accused appear--excited or the reverse? 
Answer. Somewhat excited, but not violent. 
Question. Did you consider his manner disrespectful? 
The Judge Advocate objected to the question a s  calling for the op in i~n  of 

the witness on the merits of the charge. 
The Accused, by his Counsel, modified the question a s  follows: 
Question. State more precisely what was the manner of the Accused. 



MILITARY LAW AND PRECEDENTS. 1027 

Answer. His manner was decided, and, a s  I said, rather excited, but, apart 
from the words used, not offensive. 

Cross-examination closed. 
Examination by the Court. 

Question. What was the manner of Colonel .................... on this 
occasion? 

Answer. Short and emphatic. 
The examination of the witness being closed, his testimony was read over 

to him, and pronounced by him to be correctly recorded. 
The hour of 3 P. M. having arrived, the Court adjourned to ---------- a t  

9 o'clock A. M., 

Pursuant to ad.jsurnm~nt, the Court reassembled a t  the said place and 
date, and a t  the-hour appointed. Present all the Members, to wit:  

Lieut. Col. .............................. 
 
Major ................................... 
 
Captain
Captain ................................ 
 
First Lieut. .............................. 
 
The Judge Advocate, Captain --------------------,and the Accused, First 

Lieut. --------------------, with his counsel, were also present. 
The Proceedings of the previous day were read and approved. 
Sergeant --------------------,a witness for the prosecution, being duly 

sworn, testified, in  answer to questions by the Judge Advocate, a s  follows: * * * * 
*Cross-examination by the Accused. * * * * * * 

The Judge Advocate then introduced, on the part of the prosecution, the 
Depositions of Corporal -------------------- and Private --------------------, 
taken (in order to avoid the necessity for a continuance) under a Stip?&lation
entered into between the Judge Advocate and the Accused prior to the 
assembling of the "Colfrt. These Depositions a re  hereto annexed, marked 
"Exhibits B " and C. 

The Judge Advocate announced that the prosecution here rested. 

TESTIMONY FOR THE DEFENCE. 

A. B., a witness on the part of the Defence, was then called and, being duly 
sworn, testified a s  follows : 

Question. What is  your name, residence and occupation? 
1581 Answer. My name is  A. B., I reside in San Francisco, and I am 

Captain of the four-master, "Monarch of the Seas.'' 
Question. Do you know the Accused, and where and how long have you 

known him? 
Answer. I do, and I have known him for three years in San Francisco. 

&c. &c. &c. 
Cross-examination by the Judge Advocate. 

Que$tion. Have you not been convicted of manslaughter in the U. S. Dis
trict Court? 

Answer. I refuse to answer. 
The Judge Advocate stated that he insisted on the question. 
The Accused, by his Counsel, objected on the ground that, as  the witness 

declined to answer, the supposed conviction could be proved only by the 
judicial record. 

The Court, without clearing, announced that the objection of the Accused 
was sustained. 

C. D., a witness on the part of the Defence, was then called. 
The Judge Advocate objected to the examination of this witness, on the 

ground that  he was a n  atheist and insensible to the obligation of a n  oath, and 
proposed to interrogate him a s  to  his religious belief. 
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The Accused, by his Counsel excepted to-this mode of proof, and read from 
I Greenleaf on Evidence $370, to the effect that the witness could not properly 
be questioned in regard to his personal faith, but that  his incompetency must 
be established by the testimony of other persons a s  to his declarations, hc. 

After argument the Court was cleared, (the Judge Advocate withdrawing,) 
and, on its being reopened, it  was announced by the President that the ex
ception taken by the Accused was sustained. 

The Judge Advocate having no other testimony to offer on the point of com- 
petency, the witness %\-as then duly sworn and testified as follows: 

* * * * Ir I Q 
 

Private --------------------,
a witness on the part of the Defence, was then 
duly sworn. I 

d Member of the Court called attention to the fact that this witness was not 
in full uniform or clean. The Court, through the President, directed the witness 
to return to his quarters, clean himself, and report again in a neat and tidy 
condition and in his proper uniform. 

At this stage, the proceedings of the C o u r ~  were disturbed by a loud and 
violent altercation between two enlisted witnesses in the adjoining witness- 
room. At the suggestion of a Member, the Court was cleared for deliberation, 
the Judge Advocate withdrawing. On its reopening, the disorder!y parties were 
hrought before the Court, and called upon to show cause why- they should not 
be punished as for a contenipt according to the 86th Article of War. Having 
no explanation or excuse to offer, they were adjudged by the Court to be con- 
fined, each 48 hours, in the Post guard-house. 

Private --------------------,having reported to the Court in a proper con- 
dition, then testified, in answer to questions by the Accused, as follows: 

* * x 4 *x Ir 

The Judge Advocate waived cross-examination. 
1582 The hour of adjournment, as  fixed hy the 94th Article of War, having 

arrived, the Court adjourned to meet on the following day a t  S o'clocka. ar. 

FIFTH DAY. 

.............................. 
 
.............................. 
 

Pursuant to adjournment, the Conrt reassembled a t  the said place and date, 
and at  the appointed hour. Present all the Members, to wit: 

Lieut. 
Major--------------------------------
Captain-------------------------------
Captain_------------------------------
First i i e n t.---------------------------
The Judge Advocate, Captain --------------------, and the Sccused, First 

Lieut. - 0 y i t h  his Counsel, were also present. 
The Proceedings of the previous sessiori were read and approved. 
prig. Gen. R witness on the part of the Defence, being 

dulJ sworn, testified as  follows : 
Que.stio?t. b ~ jthe Accuscd. Please state to the Court What you know of the 

character and services of the Accused as  a n  oflcer. 
A H,.sztier. * * * 

* 4 * , 4 * * b 

The hccnsed thtiil introduced, without objection on the part of the ,Tudge 
Advocate, an Official Statement of his service, as  furnished from the Adjutant 
General's Office, ant1 hereto annexed, marked " Exhibit D." 

' The Accused, by his Cou~sel ,  announced that  the Defence here rested. 

REBUTTING TESTIMONY. 

The ,Tudge Advocate, by may of rebu-cting evicler;cBe, then introduced a s  a 
witness, 1G. F., a civilian, who, being duly sworn, testified as  follows: 

Quesllo~z.State your name, residence, and occupation. 
Answer.  My nanie is ------------------, my residence --------------------, 

and my occupation ----------.---------. 
Question. Do you know' C. D., a witness for the defence, and how long have 

you known him? 
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Answer. I hare known him for ten years past. 
(&testion. Do you Bnow his general character for truth and veracity, and if 

so what is i t ?  
Anszce~.I t  is very bad. 

Cross-examination. 

Question. How do you know the character of C. D. for veracity? 
Answer. Mainly from my own knowledge and experience of him-my own 

transactions with him. 
Qitcstion. Have you heard other persons speak of his want of veracity, and 

if so what persons? 
Anszcer. I may have, but I do not remember what persons. 

The accused then moved to strilre out all the testimony of E. I?., relat
1583 ing to the veracity of C. D., as  not being evidence of genera.Z ?.eputation,, 
. but merely or substantially a statement of the individual opinion of the 
witness founded on his own personal relations with C. D. 

The Judge Advocate replied, and tile Court was cleared, the .Judge Advocate 
witlirlrawing. On reopening, it  was announced by the President that the motion 
was granted. 

The testimony on both sides being closed, the Accused, by his Counsel, read 
to the Court the address, hereto annexed, marked " Exhibit E." 

The Judge Advocate then read an Address, hereto annexed, marked "Ex
hibit I?." 

The Accused aria the Judge +advocate then withdrew, and the Court was 
cleared and closed for deliberation on its judgment, and after due consideration, 
found the Accused, First Lieutenant ---------- a s  follows : 

Of the 1st Specification, First Charge--Guilty, except a s  to the words "sudely 
~2nd.violently," substituting the words-in a decided maqzn~er. 

Of the First Charge-Not Guilty. 
Of the Specification, Second Charge-Guilty, confirming his Plea. 
Of the Second Charge--Guilty, confirining his Plea. 
And the Court did thereupon1 sentence him, the said First. Lieutenant 

............................................................................... 
 
-----------------------------------------------------------.------------------

The Accused and the  Judge Advocate then withdrew, and the  Court did thereupon
sentence him, the  said, &c. 

----------, To be dismissed frona the militaw service o f  the United States. 
We certify that the above is a correct and true record.' 

.............................. 
 
(Signature of President.) 

.............................. 
 
(Signature of Judge Advocate.) 

(Exhibits A, B, C, D, E and F,-each on a separate sheet or sheets.) 

The undersigned Members of the Court, in consideration of the record and 
services of the Accused in the late war and subsequently, as exhibited by the 
testimony, do recommend a commutation, by the reviewing authority, of the 
sentence of dismissal made mandatory by the 65th Srticle of Wa?. 

(Signatui*rs of Members.) 

1 I n  a case of a n  enlisted man where there are  previous convictions to be introduced, 
a 	form such as  the following wili properly succeed the record of the  finding :

The  Accus(~d and Judge .Idvocate were then recalled, and the following evidence of 
previous convictions was offered by the  latter.  

'The nirre signatures will constitute a sufficient authentication, (par. 954, A. It.,)
without the  certificate. 
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............................ 
 
The Court reassembled, pursuant to the following Order. Present all the 

Members. 
(Insert copy o f  Order requiring the Court to reassemble for the correctwm 

of  its record by supplfing tz finding to the 2d Specification of  the First Charge, 
omitted C the Record.) 

The Court thereupon proceeded to supply the omission indicated in the Order, 
by further finding the Accused, First Lieutenant --------------------,as 
 
follows : 

Of the 2d Specification, First C h a r g e N o t  Guilty. 
And the Court thereupon adjourned. 
We certify the above to be a correct and true record. 

............................ 
 
(Signature of President.) 

.............................. 
 
(Signature of Judge Advocate.) 

............................ 
 
I n  the case of First Lieutenant --------------------, U. S. Army, the pro- 

ceedings, findings, and sentence a re  approved, and, in compliance with the 106th 
Article of War, the record is forwarded for the action of the President. 

Brig. Gen. Commanding. 

The sentence in the foregoing case of First Lieutenant --------------------,
U. S. Army, is confirmed, but, in consideration of the recommendation of the 
Members of the Court, is  commuted to suspension from rank and command on. 
half pay, for one year. 

President 



XXII. 

SUBP(ENA FOR CIVILIAN WITNESS. 

UNITED STATES 
v. \ Subpoena. 

........................................ J 
The President of the United States, to .................... Greeting: 

You are hereby summoned and required to be and appear in person, on the 
---- day of ----------,18--,a t  --------------------,before a General Court- 
Martial of the United States (convened by Special Orders No. ---,Head
quarters, Department of --------------------, dated _---------,la--); then 
and there to testify and give evidence a s  a witness for the ---------- in the 
above-named case. And have you then and there this precept. 

Dated at --------------------, 1%on ----------, 
.............................. 

(Official signature of Judge Advocate of the Court.) 

SUBPCENA DUCES TECUM. 

Same a s  above, adding a t  end a s  follows: 
And you nre hereby required to bring with you, to be used a s  evidence in 

said case, the following described documents, to wit:  
(Specify the documents or papers called for.) 

RETURN OF SERVICE OF SUBPCENA. 

(To be indorsed on Original.) 

.............................. 
 
I certify that I made service of the within subpoena on --------------------. 

the witness named therein, by delivering to him in person a true copy of the 
same at --------------------,on the ---- day of ----------,18-

.............................. 
(Signature. ) 
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1588 FORM O F  PROCESS OF ATTACHMENT OF WITNESS. 

/Attachment for Witness. 

The President of the United States, to  ------------------- Greeting: 
Whereas, at  --------------------,on the ---. day of ----------, 18--,a 

subpcena was duly personally served on ----------------- of -----------------, 
requiring him to be and appear in  person to testify a s  a witness for the 
---------- in the above-named case, a t  ----------,on the ---- day of 

IS--, a t  -- o'clock, -- M., before a General Court-Martial of the 
United States, duly convened by the order of ----------,In and .by Special 
Orders, No. ----, Headquarters, Department of ----------,dated ----------, 
- 0  .
LO--, 
 

And whereas the said .................... has disobeyed and wholly'failed 
to coinply wit11 the said subpcena ; 

Now, therefore, by the authority and in pursuance of Section 1202 of the 
Revised Statutes of the United States, you are  hereby commanded and em
powered to take and attach .the said .................... wherever he may 
be found within the United States, and forthwith bring him before the said 
General Court-Martial assembled a t  -------------------- aforesaid, then and 
there duly to testify a s  a witness in said case, a s  in and by the said subpaena 
summoned and required. 

Dated a t  .................... on ----------,18--. 
 
------.----------------------

(Official signature of Judge Advocate of the Court.) 



------------------------------ 
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XXIV. 

1587 FOJ3.M O F  DEPOSITION, BY STIPULATION. 

J? I< : I~OI~GRVRI?ALC!OURT-?,IAI:TI.\J.,con~encrlby SIFcin!.h Order, No. ----, Head
quarters, Departlllent of --------------------, 188--. 

UNITED STATES 
0. i Stipulation for Deposition. 

I t  i s  11n~c~I)ystil)ul;itetl ant1 agreed by and between the undersigned, 
-------------_------,the Jutlge Advocate of the said Court, in said case, 
and ----__-_------------,the accused p a r 3  therein, that the Deposition 
of a ITitness (or  \Vitnesses) for the .................... 
ill s:ticl c;lse, nonr a t  --.-------_------_--,may be taken by sllch officer or 
I)!'rson as  1 1 1 : ~ ~be clc!signated by the proper authority, upon the Interrogatories 
11c.rcto : ~ ~ ~ n r r e t l  upon by the said parties, and that said Deposition and :tgreetl 
may be read :is e~ idencebefore the Conrt in said case, acacortling and subject to 
tlic provisions of the Nincty-first Article of War, and subject to such objec- 
tiolls to the answers :L.-the rules of evidence may justify. And it  Is further 
stipulated allci agrecd that said Deposition, when complete, sliall be transmitted 
to the I'resitlcnt of silid Court. and shall be first opened by him in the presence 
of the Court and of the parties hereto. 

Subscribed a t  .................... on ----------. 
 
(Official signature of Jndge Advocate.) 

(Signature of Accused. ) 
INTERROGATORIES. 

To he proponncled to --------------------, a Witness for the ----_-----in 
the al~ove-mentiouecl case, according to the annexed stipulation: 

FIRST INTERROGATORY. 

SECOND INTERROGATORY. 

.......................................................................... 
 

THIRD INTERROG9TORY. 

of a Witness for the ------------ in the .above
nrcntion~il case, ~ 1 1 0 ,  being first duly sworn, lnalres answer to the 

158s Interrogatories sppenderl hereto and to the foregoing Stipulation, as  
follo~vs: 

ANSWER TO FIRST IXTERROGATORY. 

ANS,WER TO SECOND INTERROGATORY. 

ANSWER TO THIRD INTERROGA raw. 

&c. hc. Rc. 

(Signature of the Deponent.) 
PO33 
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AUTHENTICATION. 
STATEOF-------------------

County of------------- }s*. 
I, ..................... of ..................... a Notary Public, &c. -

duly appointed and qualified, (or a Judge Advocate of a Departluent or Court- 
Martial, or trial officer of a Summary Court, specifyifig the department or 
court,') do certify that  on the ---- day of ----------,personally appeared b e  
fore me, --------------------, the witness named in the foregoing Stipulation 
and Deposition, who, having been by me first duly sworn, made response to 
the annexed Interrogatories in words and figures a s  in the appended answers 
set forth and contained, and further, that he thergupon subscribed the said 
Deposition in  nly presence. 

.............................. 
 
[Signature of the Notary, or ether qualified offi- 

[SEAL, if any.] cial, by whom the oath was administered.] 

.............................. 
 
, ------------------------------, officer designated and directed bythe 

-------------------- to cause to be taken the deposition of the within-named 
--------------------,do certify that the saTe  was duly made and taken under 
oath a s  hereinbefore set forth and contained. 

.............................. 
 

(Official signature of officer.) 

1If the oath be administered by a judge advocate or trial o5cer the formal part a t  
the head of the authentication should be omitted, and the glace bk noted in the body
of the certificate after the date. 

ZThis additlonal certificate is not an essential: and where the deposition is taken by
and sworn to before a judge advocate, kc., may properly be omitted. 
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XXV. 

1589 FORMS OF RETURN TO WRITS OF HABEAS CORPUS 

[Name of the Court.] 
 
In re  
  

.............................. On Habeas Corpus. 
 

.............................. {Return of Respondent. 
 
TO the Honorable --------------------,Judge of said Court: 
 

The Respondent in said case, Captain --------------------,
United States 
Army, upon whom has been served the writ of habeas corpus therein issued, 
respectfully makes return to the same, and states to this Honorable Court 
that he holds the abovenan~ed .................... by the authority of the 
United States, a s  a deserter from the Army of the United States, under cir- 
cumstances as  follows, to wit: 

That the said .................... was, a t  -------_------------,
on

----------,la--, duly enlisted in  the United States military service, a s  a 
private soldier of the ---- regiment of ----------,for the term of five years 
from the said date of enlistment ;' 

That, a t  ----------, on ----------,la--, the said .......................... 
deserted from said service and regiment, and did remain unlawfully absent 
as  a deserter therefrom until his aprehension a s  such, as  hereinafter specified. 

That, a t  ----------,on ----------,la--, the said ......................... 
was duly apprehended a s  a deserter from said service and regiment by 
----------,and thereupon duly committed by said .................... to 
the custody and charge of this Respondent, then and now commanding the 
Post of ----------; 

That a charge for his said desertion, a copy of which is hereto annexed, has 
been duly preferred against the said --------------------, with a view to 
his trial thereon by a General Court-Martial; and that i t  is proposed to bring 
him to trial thereon without unreasonable delay, by and before a General 
Court-Martial convened (or  to bs  convened) by (specify Commander and 
Order, if any).

Wherefore, without intending any disrespect to this Honorable Court, but 
for the reason that  he i s  advised and believes that, under the rulings of the 

Supreme Court of the United States, this Court is not empowered to order 
1590 the release of a prisoner held under and by virtue of the authority of 

the United States; and in obedience to the order of the President of the 
United States, of July 18, 1871, a s  set forth in the General Regulations for the 
Army of the United States, this Respondent respectfully declines to produce 
to this Court the body of the said --------------------, deserter a s  aforesaid. 

Dated at--------------------, on ----------,18-
.............................. 
 
(Official signature of Respondent.) 

The same, in general, a s  in  the preceding form, except a s  to the concluding 
paragraph-for which substitute the following: 

In  obedience, however, to the said writ, the Respondent herewith produces 
before this Honorable Court the body of the said --------------------, for 
such disposition and orders a s  by this Court may be deemed to be legally 
required and appropriate. 

(Signature of Respondent.)
Dated a t  --------------------,on -;--------, 18-

I If the enlistment paper of the soldier is accessible a copy may well be annexed to the 
return, as  may also an order ofarrest commitment eti.  (if any), or other written evidence 
going to identify the.soldier or illustrate his statbs. For a form of return by an o5cer 
commanding a Milftapy Prison, see case of In re Kaulbach, published in G .  0. 7, Division 
of the Pacific. 1885. 
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1591 EXTRdCTS FROM THE NEW ARMY REGULATIONS O F  1895. 

AKTICLELXSV.-Courts-Mal'titcl. 

917. The order appointing a. court-martial will name i ts  members in order 
of rank, and they will sit according to rank as  announced. A decision of the 
appointing authority as to the number that  can be assembled without injury 
to the service i s  conclusive. 

918. The place of holding a court is designated by the authority nppcinting 
it. Courts will be assembled a t  posts or stations where trial or examinatioil 
will he attended with the least expense. A member stationed a t  the place where 
i t  sits is liable to duty with his command during adjournnient from day to 
day. Courts will, a s  fa r  as  practicable, hold their sessions so as  to interfere 
least with ordicary routine duties, and when necessary for the sake of imnle- 
diate example, it will be ordered Lo sit without regard to hours. 

919. A president of the court will not be announced. The oficer highest i11 
ranlr present will act a s  president. 

920. A court-martial has no power to punish its members, but for disorderly 
conduct a lneinber is liable a s  for other off'enses against military discipline. 
Improper words used by him should be taken in 'writing, and any clisorderly 
conduct reported to  the appointing authority. 

921. 7I7hen a court sits in closed session the judgeadvocate will withdraw, 
and when legal advice or assistance is reqnirecl, i t  will be obtained in open 
court. 
922.The judge-advocate will summon the necessary witnesses for the trial, 

but will not summon witnesses a t  $he expense of the Government without the 
order of the court, unless satisfied that  their testimony is material and neces- 
sary.

- 923. Judge-advocates of military courts, in issning process under section 
1202, Revised Statutes, to compel the attendance, a s  witnesses, of persons not 
in the military service, will formally direct the same to an officer designated 
by the department colnmander to execute it. The nearest military cornlnander 
will furnish the necessary military force for- the execution of the process, if 
force be required. A subpsna may be served by any person. 

924. Judge-advocates of courts-martial will, whenever i t  i s  possible, send 
suhpcenas through military channels. 

3592 925. An oflicer or enlisted man who receives a sulnmons to attend as  a 
witness before any military court, board, civil court, or other tribunal 

competent to  issue subpsnns, which is sitting beyond the lilnits of the depart- 
ment where he is serving, will, before starting to obey the summons, forward i t  
through the proper channel to his departnlent tornn~nnder, that necessary 
orders, or authority to obey a civil process, mag be given. In urgeilt cases, or 
when the public interest would be liable to suffer by delay, a post commander 
may authorize immediate departcre, reporting his :ic:tion and reasons therefor 
to the department conlmar~der. 

926. The commanding olficer of a post where a general court-martiel is con- 
vened will, a t  the request of tiny prisoner who is  to be arraigned, detail as  
counsel for his defense a suitable omcer, one not dircctly responsible for the 
discipline of ail organization serving thereat, nor acting as  a surunlary court, 
If there be no such oficer avai'able the fact will he reported to the nppointing 
~iuthority for action. An oflictc':. so det;riled silould perform such dut-ies as 
usually devolve upon counsel for defendalit l)eCoi'e civil courts in crilninal cases. 
As such counsel he should guard the interests of the prisoner by all honorable 
and legitimate means k-nulvn to the law. 

!)27. Charges :lg:xinst :XI (:nlist~(Il!l:ill, f~r-,\~ard".d t l i c  n~ithoritjj campetelli to 
to appoint a general court for his trial, will be accolnpaniecl by a statement in 
the prescribed forw settiilg fort11 the ciatcs of his present and former enlist- 
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ments, the character upon each of the discharges given him, ancl the date of 
his confinement for the offenses alleged in the charges. This statement is 
intendeti siinply for the inlorma~ion 01 the convening cluthority, and will not 
be introduced in evidence nor made a part of the record of the trial, but will 
be returner1 to the convening authority with the record. 

928. Commn.nding offirers will, before forwarcling charges, personally inves- 
tigate them, antl, by iridorsrrnent on the charges, will certify that they have 
made such investigation, and whether, in their opinion, the charges can be 
sustained. 

929. In  every case where evidence of previous convictions is admissible, and 
the accused is convicted of the oEpnse, the conrt, after-determining its tinrlings 
and before awarding sentence, will be opened for the purpose of ascertaining 
whether there be such evidence; and if so, of heal-ing it. These convictio~~s 
must be proved by extracts from the records of previous trials, or by duly 
authenticated orders promulgating the same. The proper evidence of previous 
convictions by summary court is the copy of the summary court record fur- 
nished to company and other commanders, as required by paragraph 932, or 
one furnished for the purpose, and certified to be a true copy by the post com
mander or adjutant. When the proof produced is  tine copy furnished to the 
company or other 'commander, i t  will be returned to hinl ancl a copy of it  
ettached to the record of the general, regimental, or garrison court trying 
the case. Charges forwarded to the authority ordering a general conrt, or 
submitted to a summary, garrison, or regimental court, must be accompanied 
by the proper evidence of previous convictions, when such evidence is 

admissible. 
1593 930. Commanding officers are  not required to bring every dereliction of 

duty before a court for trial, but will endeavor to prevent their recur
rence by admonitions, withholding of privileges, and taking such steps as  may 
be necessary to enforce their orders. 

931. Non-commissioned officers above the rank of corporal shall not, if they 
object thereto, be brought to trial before regimental, garrison, or summary 
courts-martial, without the authority of 'the officer competent to order their 
trial by general court-martial ; nor will sergeants of the post non-commissioned 
staff or hospital stewards be reduced, but they may be dishonorably discharged 
whene\ er rednotion is included in the limit of punishment. 

932. Charges preferred for offences cognizable by inferior courts will be laid 
before the post commander, who, if he thinks that the accused should be tried, 
will cause him to be brought before the summary court, where he will be 
arraigned and allowed to plead according to prevailing court-martial practice. 
If an accused neither demands a removal of his case to a regimental or garrison 
court, nor (he being a non-commissioned officer above the grade of corporal) 
objects to trial by an inferior court, nor pleads guilty, ancl the summary court 
officer is not the accuser, witnesses will be sworn and evidence received-the 
accused being permitted to testify in his own behalf and make a statement; 
but the evidence and statenlent will not be recorded. The summary court, a s  
soon as  trial is  concluded, will record its findings and sentence in the prescribed 
record book and submit i t  to the post comr~?ander, who will record therein his 
approval or disapproval, jn part or in whole, with date ancl signature. Should 
the post conlint~nder he the snclniary court, the findings aud sentence will be 
recorded in like manner. Yo other record of the proceedings will be kept, and 
such trials will not be publislied in orders. Post comn1:lnders will furnish com- 
pany and other coniinanclers with copies of the summary court record relating 
to men of their com~uancls, said copies to be certified to be true copies by the 
post commander or adjutant. 

933. When a post comn~;~ncler sits as  a summary court, no approval of the 
sentence is required by  law, but he should sign the sentence a s  post commander 
and date his signature. 

934. Charges submitted for trial bx a snmmary court should be accompanied 
by evidence of previon? conviclions, to be furnished when practicable by the 
officer preferring the charges; or if the evidence is contained in the suininary 
court record boolc, a reference to it  will be sufficient. If this evidence is not 
submitted or cited, the suinniary court may take judicial notice of any such 
evidence which that book contains. 

936. The snmmary court will be opened a t  a stated hour every morning ex- 
cept Sunday, for the trial of such cases as  may properly be brought before it. 
Trials will be had on Sunday only when the exigencies of the service make i t  
necessary. The commanding ofiicer, and not the court, wiil dete~mine tvhen 
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and what cases shall be brought before it. Delay in the trial of a soldier by 
summary court does not invalidate the proceedings, but may be considered by 

the court in awarding sentence. 
1594 036. Summary courts a re  subject to the restrictions named in the 

eighty-third Article of War. Soldiers against whom charges may be 
preferred for trial by summary court will not be confined in the guardhouse, 
but will be placed in arrest in quarters, before and during trial and while 
awaiting sentence, except when in particular cases restraint may be necessary. 

937. Whenever., under the provisions of the summary court act, i t  becomes 
necessary to convene a garrison or regimental court, the order appointing i t  will 
state the fact that brings. the case within the exceptions of the law. 

938. Whenever by any of the Articles of War punishment is left to the dis
cretion of the court, i t  shall not, in time of peace, be in  excess of a limit which 
the President may prescribe. The limits so prescribed a re  set forth in the 
Judge-Advocate's Manual, published by authority of the Secretary of War.' 

939. Sentences imposing tours of guard duty a r e  forbidden. 
940. When the sentence of a court-martial prescribes imprisonment, the court 

will state therein whether the prisoner shall be confined in a penitentiary or a t  
a post, being guided in i ts  determination by the 97th Article of War. 

941. General courts may sentence sqldiers to confinement in a penitentiary
for offences which a re  thus punishable by some statute of the United States or 
by a statute or the  common law of the State, Territory, or District in which 
the offences a re  committed. Department commanders mill designate the United 
States Penitentiary a t  Fort  Leavenworth, Icaqsas, a s  the place of execution of 
such sentences, in  cases i n  which the term of cohfinement imposed is more than 
one year. I f 4 y  State or Territory within a military department has made 
provision by law for the confinement of such prisoners in  its penitentiaries, the 
department commander, with the approval of the Secretary of War, may desig- 
nate one as  the place of execution of sentence. 

942. When the court has sentenced a prisoner to confinement a t  a post, no 
power is competent to increase the punishment by designating a penitentiary as 
a place of confinement. 

943. When a ientence of confinement or forfeiture is i n  excess of the legal 
limit, the part within the limit is legal and may be ~xecuted.  

944. When the date  for the commencement of a term of confinement imposecl 
by sentence of a court-martial is not expressly fixed by the sentence, the term 
of confinement begins on the date of the order promulgating it. The sentence 
is continuous until the term expires, except when the person sentenced is absent 
without authority. 

945. The order promulgating the proceedings of a court and the action of the 
reviewing authority will, when practicable, be of the same date. When this 
is not practicable, the order will give the date of the action of the reviewing 

authority a s  the date of the beginning of the sentence. This does not ap- 
1595 ply to sentences of forfeiture of all pay and allowances. A soldier await- 

ing result of trial will not be paid before the result is'known. 
946. The authority which has designated the place of confinement, or higher 

authority, may change the place of confinement of any prisoner under the juris- 
diction of such authority. 

947. A sentence to  confinement, with or without forfeiture of pay, can not 
become operative prior to the date of confirmation. If i t  be proper to take into 
consideration the length of confinement to which the prisoner has been sub- 
jected previous to such confirmation, i t  may be done by mitigation of sentence. 

948. When soldiers awaiting result of trial or undergoing sentence commit 
offenses for which they are  tried, the second sentence will be executed upon 
the expiration of the first. 

949. A sentence adjudging a dishonorable discharge, to take effect a t  such 
period during a term of confinement as  may be designated by the  reviewing 
authority, is illegal. 

950. The time a t  which a dishonorable discharge is  to take effect, a s  fixed 
by a sentence, can not be postponed by the reviewing officer. 

951. When a sentence imposes forfeiture of pay, or of a stated portion thereof, 
for a certain number of months, i t  stops for each of those months the amount 
stated. Thus : " Ten d ~ l l a r s  of monthly pay for one year " would be a stoppage 
of $120. When the sentence is silent a s  to the date  of commencement of for- 
feiture of pay, the forfeiture will begin a t  the date of promulgation of the 

%Theoftidal publication is in G. 0. 16 of 1805. See artte, p. 1001. 
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sentence in orders, and will not apply to pay which accrued previous to that  
date. 

952. An order remitting a forfeiture of pay operates only on the pay to be- 
come due subsequent to the date of the order. 

953. Notwithstanding a sentence contemplates payment of a stated sum to a 
soldier upon his release from confinement, i t  can not be made unless there is  a 
sufficient balance to his credit after all authorized stoppages a re  deducted. 

954. Every court-martial will keep a complete and accurate record of its 
proceedings, which will be authenticated in each case by the signatures of the 
president and judge-advocate, the latter affixing his signature to .each day's 
proceedings.

955. The judge-advocate will transmit the proceedings without delay to the 
officer having authority to confirm the sentence, who will state a t  the end of 
the proceedings in each his decision and orders. 

956. The complete proceedings of a garrison or 'regimental court will be 
transmitted without delay by the post or regimental commander to department 
headquarters.

957. When the record of a court exhibits error in  preparation, or seemingly 
erroneous conclusions, the reviewing authority may reconvene the court for a 
reconsideration of its action, pointing out defects. Should the court concur 
in the views submitted, i t  will proceed by amendment'to correct its errors, and 
may modify or completely change its findings. A reopening of the case, by 

calling or recalling witnesses, is illegal. 
1596 958. The employment of a stenographic reporter, under section 1203, 

Revised Statutes, is authorized for general courts only, and in cases 
where the convening authority considers it  necessary. The convening authority 
may also, when necessary, authorize the detail of a n  enlisted man to assist the 
judge-advocate of a general court in preparing the record. 

959. When a reporter is employed under section 1203, Revised Statutes, he 
will be paid not to exceed $10 a day during the whole period of absence from 
his residence, traveling or on duty, which shall be in full for taking and tran- 
scribing all notes, making such number of copies to be made a t  one writing a s  
the judge-advocate may require, and, unless otherwise specially ordered by the 
Secretary of War, in full for all services rendered and expenses incurred by the 
reporter. In  special cases, when authorized by the Secretary of War, steno- 
graphic reporters may be employed a t  rates not exceeding 25 cents per folio (one 
hundred words) for taking and transcribing the notes in short-hand, or 10 cents 
per folio for other notes, exhibits, and appendices. Reporters will be paid by 
the Pay Department on the certificate of the judge-advocate. 

960. No person in the military or  civil service of the Government can lawfully 
receive extra compensation for clerical duties performed for .a military court. 

961. Interpreters to courts-martial a re  paid by the Pay Department upon the 
certificate of the judge-advocate that  they were employed by order of the court. 
They will be allowed the pay and allowances of civilian witnesses. 

[It is to be noted that Par. 1019 of the Regulations of 1889, specifying certain 
punishments a s  legal for enlisted men, is not repeated in  these regulations. See 
page 400, ante.] 
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